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BROGNA  T.  BROGNA. 

(Supreme   CSonrt  of  Washington.     March   28, 
1912.) 

1.  Appbai.  and  Ebbob    (5  1011»)— Review— 

WnOHT    OF    EVIDEKCE. 

Where  there  is  evidence  to  support  the 
findinzs  of  the  trial  judge,  they  will  not  be 
diitarbed  on  appeal,  although  the  evidence 
would  have  supported  contrary  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  3983-3988;  Dec  Dig.  8 
lOlL*] 

2.  DivoBCB  (S  249*)— Division  op  PBOPfiBTT. 

Under  Rem.  &  BaL  Code,  §  989,  authoriz- 
ing a  trial  judge  in  an  action  for  divorce  to 
make  such  distribution  of  the  community  prop- 
erty as  appears  just,  where  the  property  is 
subject  to  a  heavy  indebtedness,  an  award  of 
the  entire  property  to  the  husband,  subject  to 
the  payment  of  a  monthly  allowance  to  the 
wife  for  the  support  of  herself  and  the  chil- 
dren, is  proper.' 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  a  701-705,  707,  709,  710,  712; 
Dec  Dig.  i  249.»] 

3.  Divorce  (§  304*)— Judgment— Custodt  of 
Chiij>bbn. 

In  an  action  by  a  wife  for  divorce,  where 
there  is  evidence  strongly  supporting  the  hus- 
band's contention  that  the  wife  had  been  guilty 
of  adnltery,  although  the  court  made  no  finding 
to  that  effect,  it  was  proper  to  award  the 
custody  of  the  children  to  the  wife  for  a  lim- 
ited period  only,  leaving  their  future  custody 
to  be  determined  by  the  court  at  the  ezpira- 
tion  of  that  period. 

(E!d.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  $  796;   Dec  Dig.  $  304.*] 

Department  1.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
'Jadge. 

Action  for  divorce  by  Carmela  Brogna 
against  Gabrlelle  Brogna.  From  the  judg- 
ment, plaintiff  appeals.    Affirmed. 

Jobn  B.  Van  Dyke,  Roger  MarcbettI,  and 
Artbnr  E.  Griffin,  for  appellant  E.  E.  Wag- 
er, for  respondent 


CROW,  J.  This  is  an  action  for  divorce. 
Plaintiff  and  defendant  bad  two  minor 
daoghters,  nine  and  six  years  of  age,  bad 
accumulated  property  of  the  value  of  $7,300, 
and  were  indebted  in  the  sum  of  13,009.74. 
The  wife  as  plaintiff  asked  the  custody  of 


the  children,  an  equal  division  of  the  prop- 
erty, and  a  divorce  on  the  ground  of  extreme 
cruelty.  The  husband  by  cross-complaint 
asked  the  custody  of  the  children,  and  a  de- 
cree of  divorce  for  cmel  treatment  and 
adultery.  The  trial  court  entered  a  Judg- 
ment by  which  it  was  decreed  that  the  real 
and  personal  property  be  awarded  to  the 
defendant;  that  the  care,  custody,  and  con- 
trol of  the  children  be  awarded  to  the  plain- 
tiff for  the  period  of  four  years  from  the 
date  of  the  decree ;  that  for  the  same  period 
the -defendant  pay  plaintiff  $30  per  month  for 
the  maintenance  and  support  of  the  minor 
children;  that  he  pay  her  $25  per  month  for 
her  own  support  for  the  period  of  four 
years,  or  until  the  further  order  of  the 
court;  that  said  sums  be  a  lien  upon  a  por- 
tion of  the  real  estate  awarded  to  defend- 
ant; that  he  pay  all  their  indebtedness  and 
all  costs  incurred  in  this  action;  that  he 
pay  a  $50  fee  to  plaintiff's  attorney,  in  ad- 
dition to  $250  already  paid ;  and  that  at  the 
expiration  of  four  years  from  the  date  of 
the  decree  application  may  be  made  to  the 
court  for  the  future  disposition  of  the  minor 
children,  and  for  an  additional  allowance 
for  their  maintenance  and  support.  From 
this  decree  the  plaintiff  has  appealed. 

[1]  Appellant  contends  a  decree  of  divorce 
should  have  been  awarded  to  her.  While 
there  was  .evidence  which,  if  regarded  as 
credible  by  the  trial  court,  wonld  have  been 
sufficient  to  support  a  decree  in  her  favor, 
there  was  also  evidence  in  support  of  tb«i 
cross-complaint  sufficient  to  sustain  the  de- 
cree in  respondent's  favor.  We  are  in  no 
position  to  pass  upon  the  credibility  of  the 
witnesses,  or  the  weight  of  the  conflicting 
evidence.  That  was  done  by  the  trial  Judge, 
and  his  findings  will  not  be  disturbed. 

[2]  Shortly  before  the  commencement  of 
the  action,  appellant  conveyed  to  respondent 
all  her  interest  in  the  community  real  es- 
tate. In  her  complaint  she  alleged  that  her 
deed  had  been  obtained  by  threats,  duress, 
and  intimidation,  and  asked  that  it  be  set 
aside.  She  now  contends  that  the  trial 
Judge  erred  in  refusing  this  demand.  We 
cannot  find  that  the  deed  was  thus  obtaln- 
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ed;  bnt,  be  that  as  It  may,  the  trial  judge, 
under  section  989,  Rem.  &  Bal.  Code,  was 
authorized  to  make  such  distribution  of  the 
property  as  should  appear  Just  and  equita- 
ble, having  due  regard  to  the  respective 
merits  of  the  parties.  This  he  did.  The 
property  was  subject  to  a  heavy  indebted- 
ness, which  the  respondent  was  required  to 
assume  and  pay.  The  evidence  was  suffi- 
cient to  satisfy  the  trial  judge  that  a  rea- 
sonable monthly  allowance  to  appellant  for 
the  maintenance  of  herself  and  children 
would  afford  her  better  support  than  would 
an  Interest  in  the  Incumbered  real  estate. 
From  the  record  we  are  satisfied  that  the 
allowance  thus  made  was  just  and  equitable. 

[3]  Complaint  is  made  of  the  order  award- 
ing the  custody  of  the  children  to  appel- 
lant for  four  years  only,  and  not  permanent- 
ly. The  record  justifies  this  order.  There 
was  evidence  which  strongly  supported  re- 
spondent's contention  that  the  appellant  had 
been  guilty  of  adultery,  although  no  such 
finding  was  made.  If  during  the  next  four 
years  appellant  conducts  herself  in  a  prop- 
er manner,  there  is  no  reason  why  a  further 
order  may  not  then  be  made,  continuing  the 
children  in  her  custody,  and  making  a  fur- 
ther allowance  for  their  support. 

The  controlling  questions  on  this  appeal 
are  questions  of  fact.  On  the  conflicting 
evidence  shown  by  the  record  we  conclude 
the  decree  should  be  affirmed.  It  Is  so  or- 
dered. 

DUNBAB,  C.  J.,  and  PARKEB,  QOSB, 
and  CHADWICK,  JJ.,  concur. 

(67  Wash.  578) 

NADEN  V.  CHRISTOPHER  et  al. 

(Supreme   Court   of  Washington.     March   22, 
1912.) 

1.  MOBTGAOES    (I   489*)— FOBECLOSUBE  BY  AC- 
TION—DECBKE—FUBTHEB    Decree  ob  Obdeb. 

Under  Rem.  &  Bal.  Code,  |  1126,  which  pro- 
vides that,  in  an  action  to  foreclose  a  mortgage, 
defendant  may  pay  into  court  at  any  time  before 
final  judgment  the  amount  due,  and  that  pro- 
ceedings therein  shall  be  stayed  subject  to  en- 
forcement upon  a  subsequent  default  in  the 
payment  of  any  installment  of  the  principal  or 
interest,  and  that  In  the  final  judgment  the 
court  shall  direct  at  what  time  and  upon  what 
default  any  subsequent  execiftion  shall  issue, 
and  sections  1127  and  1128,  which  provide  that 
after  final  judgment  the  property  may  be  sold 
in  parcels  or  as  a  whole,  a  decree  may  be  en- 
tered judicially  determining  the  amount  then 
due  and  to  become  due,  and  providing  for  sub- 
sequent orders  of  sale  to  satisfy  the  maturing 
installments;  the  provisions  contemplating  but 
one  foreclosure  proceeding,  and  that  the  subse- 

Suent  proceedings   shall  be  merely   matters   of 
etail  for  the  protection  of  the  mortgagee. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.    K  1425-1430;   Dec.  Dig.  $  489.»] 

2.  Appeai.  and  Ebbob  (8  1073*)  —  Bbview  — 
Habmless  Ebbob— Fobm  of  Judoment. 

Under  the  statutes  relating  to  actions  to 
foreclose  a  mortgage  and  providing  that  the 
court  after  entering  its  decree  may  take  sub- 


sequent proceedings  to  determine  the  amount 
subsequently  due,  the  fact  that  in  subsequent 
proceedings  an  order  in  the  nature  of  a  second 
judgment  is  rendered.  Instead  of  an  order  pro- 
vided for  in  the  original  decree,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4240-4247;  Dec.  Dig.  f 
1073.*] 

3.  MoBTOAOES   (§  497*)  —Action  to  Fore- 
close—Conclusiveness  OF  Decree. 

Under  Rem.  &  Bal.  Code,  |  1126,  which 
provides  that  an  action  to  foreclose  a  mortgage 
shall  be  satisfied  by  payment  into  court  of  the 
principal  and  hiterest  dne,  subject  to  be  en- 
forced by  the  subsequent  defai^t  in  the  pay- 
ment of  any  installment,  and  that  in  the  final 
judgment  the  court,  shall  direct  when  subse- 
quent execution  shall  issue,  and  section  1127, 
providing  for  sale  of  part  of  the  premises,  with 
judgment  to  remain  and  to  be  enforceable  upon 
any  subsequent  default,  a  decree,  finding  that 
part  of  the  installments  have  not  matured,  and 
providing  that  it  shall  remain  and  be  enforced 
as  to  subsequent  defaults,  conclusively  estab- 
lishes the  validity  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  it  1469-1473;   Dec.  Dig.  i  497.*] 

4.  MoRTOAOES    (I   497*)— Action   to   Fore- 
close—Defenses— Concuision  BT  Decree. 

In  an  action  to  foreclose  a  mortgage  under 
statutory  provisions  providing  that  a  decree 
may  be  entered  as  to  amounts  then  due,  to  re- 
main open  for  enforcement  upon  subsequent 
defaults,  the  entry  of  the  original  decree  is 
conclusive  against  defenses  subsisting  at  the 
time  it  is  entered;  but  defenses  accruing  sub- 
sequent to  such  decree  may  be  set  up  against 
an  application  for  subsequent  execution. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1469-1473;   Dec.  Dig.  |  497.*] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  E.  Hardin, 
Judge. 

Action  by  E.  H.  Naden  against  Clarence 
J.  Christopher  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Craven  &  Greene,  for  appellants.  Hadley, 
Hadley  &  Abbott,  for  respondent. 

CHADWICK,  J.  This  action  was  orig- 
inally brought  to  foreclose  a  mortgage  for 
$9,000.  The  mortgage  was  made  to  secure 
six  notes  for  $1,500  each,  payable  annually 
vrith  interest  at  the  rate  of  7  per  cent,  per 
annum.  After  default  In  the  first  two  semi- 
annual Interest  Installments,  action  was  begun 
to  foreclose  the  mortgage,  and  upon  issue  join- 
ed a  decree  of  foreclosure  was  ordered  enter-' 
ed.  Between  the  trial  in  January,  1910,  and 
March,  1910,  when  the  decree  was  entered, 
a  principal  note,  in  the  amount  of  $1,500, 
became  due,  a  decree  for  the  amount  then 
due  was  entered,  and  appeal  was  taken  to 
this  court  The  judgment  was  affirmed.  62 
Wash.  413,  113  Pac.  1116.  When  the  re- 
mittitur went  down,  the  appellants  paid  in 
to  the  clerk  of  the  court  the  sum  of  $2.- 
764.75,  being  the  full  amount  then  due  under 
the  decree  as  theretofore  entered.  The  orig- 
inal findings  of  fact  provided:  "That  the 
principal  of  the  second,  third,  fourth,  fifth, 
and  sixth  notes,  hereinbefore  In  paragraph 
9  of  these  findings  set  forth,  is  not  yet  due 
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according  to  the  terms  of  said  notes,  nor  Is 
there  due  thereon  Interest  accruing  thereon 
from  and  after  the  15th  day  of  January, 
1910,  and  that  none  of  the  notes  In  this  par- 
agraph Identified,  nor  interest  accruing  there- 
on from  and  after  the  15th  day  of  January, 
1910,  have  been  paid."  And  as  a  conclusion 
of  law,  the  court  found:  "  ♦  •  •  Said  de- 
cree also  to  provide  that  this  court  shall, 
after  the  entry  of  decree  herein,  entertain 
an  application  to  ascertain  whether  or  not 
said  property  can  be  sold  In  parcels,  and  that 
If  upon  said  application  It  be  found  by  this 
court  that  said  property  can  I>e  sold  in  jmr- 
cels  without  injury  to  the  interests  of  the 
parties,  that  this  court  shall  direct  so  much 
only  of  the  premises  to  be  sold  as  will  be 
sofflcient  to  pay  the  amount  now  due  under 
said  mortgage,  with  costs  as  above  set  forth, 
and  that  said  judgment  and  decree  shall  re- 
main and  be  enforced  in  the  event  of  de- 
fault in  the  payment  of  the  principal  of  the 
second,  third,  fourth,  fifth,  and  sixth  of  the 
notes  in  paragraph  9  of  the  findings  of  facts 
herein  set  forth,  or  any  of  said  notes,  or  up- 
on default  in  the  payment  of  the  interest  on 
said  notes  or  any  part  thereof,  unless  the 
amount  due  as  hereinabove  set  forth  shall 
be  paid  before  the  execution  of  said  judg- 
ment or  decree  is  perfected.  •  *  ♦ "  Aft- 
er the  payment  of  the  amount  due  at  the  time 
the  decree  was  entered  had  been  made,  the 
respondent  filed  a  petition  In  the  lower 
court,  setting  forth  the  fact  that  other  in- 
stallments had  become  due,  and  asked  the 
court  to  ascertain  whether  the  property  could 
be  sold  in  installments,  and  If  not  that  a 
general  order  of  sale  should  issue.  This  pro- 
ceeding was  vigorously  assailed  by  the  appel- 
lants. Upon  the  hearing,  the  court  decided 
that  the  property  could  not  be  partitioned 
and  sold,  and  accordingly  decreed  a  sale  of 
the  whole  thereof.  It  is  contended  that  the 
original  proceeding  lapsed  and  became  sat- 
isfied by  the  payment  of  the  amount  first 
found  to  be  due,  and  that  the  court  was 
without  jurisdiction  to  entertain  the  subse- 
quent proceeding,  and  that  its  order  to  pay 
was  void  and  operates  to  deprive  the  ap- 
pellants of  their  property  without  due  pro- 
cess of  law.  We  may  admit  that  this  would 
ordinarily  be  so.  Where  a  mortgage  debt  is 
divisible,  and  an  action  is  begun  or  Is  about 
to  be  begun  for  the  recovery  of  a  part  there- 
of, the  payment  of  that  part  will  arrest  the 
right  of  the  mortgagee  to  prosecute  a  fore- 
closure. But  our  statutes  intervene  to  mod- 
ify, if  not  to  entirely  abrogate,  this  ancient 
rule. 

[1]  It  seems  to  have  been  the  object  of  our 
statute  (sections  1126,  1127,  1128,  Rem.  & 
Bal.  Code)  to  make  statutory  that  which  had 
frequently  been  determhied  under  the  gen- 
eral equity  powers  of  the  court;  that  is, 
to  allow  a  decree  to  be  entered,  judicially 
determining  the  amount  then  due  and  to 
become  due,  and  to  provide  for  subsequent 


orders  of  sale  to  satisfy  maturing  Installr 
ments.  The  statute  Is  no  broader  than  the' 
equitable  power  of  the  court.  The  fact  that 
the  statute  provides  that  the  whole  of  the 
mortgaged  property  may  be  sold  to  satisfy 
the  installment  due,  if  the  court  finds  it 
to  be  impracticable  to  sell  in  parcels,  and 
that  the  final  judgment  shall  direct  at  what 
time  and  upon  what  default  any  subsequent 
execution  shall  Issue,  would  indicate  that 
the  law  contemplates  but  one  foreclosure 
proceeding,  and  that  all  subsequent  proceed- 
ings, tending  to  the  issuance  of  an  execu- 
tion or  the  satisfaction  of  maturing  install- 
ments, are  merely  ibatters  of  detail  or  in 
sequence  of  the  original  decree.  The  effect 
of  the  decree  in  this  case  was  to  establish 
the  validity  of  the  notes  and  the  mortgage, 
and  the  subsequent  procedure  is  for  the  pro- 
tection of  the  mortgagee  and  is  not  against 
his  interests.  Bank  of  Napa  v.  Godfrey,  77 
Cal.  612,  20  Pac.  142;  Rice  v.  Cribb,  12  Wis. 
178.  Section  1127  of  the  Code,  If  taken 
alone  and  literally,  might  give  color  to  the 
contention  of  the  appellants  that  the  pay- 
ment of  the  amount  found  due  upon  rendi- 
tion of  the  first  decree  discharged  the  whole 
case,  and  that  respondent's  only  remedy  for 
subsequent  default  is  another  foreclosure 
proceeding.  The  words,  "and  the  judgment 
shall  remain  and  be  enforced  upon  any  sub- 
sequent default  unless  the  amount  due  shall 
be  paid  before  execution  of  the  judgment  is 
perfected,"  must  be  taken  In  connection  with 
section  1126,  which  clearly  provides  that 
such  payments  shall  only  stay  proceedings 
pending  a  subsequent  default  "of  principal 
or  interest  thereafter  becoming  due."  These 
statutes  are  in  force  in  many  states,  as  will 
be  seen  by  reference  to  sections  1317-136'7, 
2  Jones  on  Mortgages  (6th  Ed.).  We  shall 
not  undertake  to  review  or  analyze  the  many 
cases  to  which  we  might  refer,  for,  as  we 
construe  our  statute,  it  is  conclusive.  But 
taking  the  California  cases  as  a  type,  we 
think  the  purpose  and  construction  of  these 
statutes  is  sufficiently  set  forth  to  Illustrate 
and  sustain  our  ruling.  San  Jose  Ranch  Go. 
V.  San  Jose,  etc.,  Co.,  126  Cal.  322,  58  Pac. 
824;  Ulggius  v.  San  Diego  Bank,  129  Cal. 
184,  61  Pac.  943;  Bank  of  Napa  v.  Godfrey, 
supra. 

[2]  It  is  nevertheless  insisted  that,  when 
the  appellants  paid  the  amount  then  due  up- 
on the  judgment,  no  further  order  of  sale 
could  be  made,  unless  there  was  also  en- 
tered another  lawful  decree;  that  it  was 
not  within  the  power  of  the  court  to  enter 
an  original  judgment  for  any  sum  other 
than  the  amount  then  due;  that  the  power 
to  sell  was  stopped  by  payment;  and  that 
any  further  proceedings  must  be  founded 
on  and  provided  for  in  the  decree,  and  there 
cannot  be  any  order  in  the  nature  of  a  sec- 
ond judgment  in  the  same  proceeding.  As 
an  abstract  proposition  we  can  admit  all 
that  plaintiff  contends ;   but,  as  we  have  un* 
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dertaken  to  show,  our  statute  Is  controUinK. 
The  court  has  rendered  one  decree,  and  the 
only  purpose  of  the  subsequent  proceeding 
Is  to  determine  the  amounts  due  as  they 
mature.  The  statute  Is  probably  broad 
enough  to  warrant  an  execution  for  matur- 
ing installments  without  invoking  the  rule 
of  the  court.  In  any  event,  the  rule  did 
not  work  to  the  injury  of  the  appellants,  and 
they  cannot  complain.  We  have  reviewed 
the  cases  submitted  by  appellants  to  sustain 
their  contentions,  and  In  our  judgment  they 
do  not  militate  against  our  present  judg- 
ment If  any  of  them  seem  to  do  so,  it  will 
require  no  more  than  casual  reading  of  the 
case  to  show  that  it  was  decided  without 
reference  to  a  controlling  statute.  On  the 
other  hand,  we  conceive  the  cases  of  Rice 
v.  Cribb,  12  Wis.  179,  Skelton  v.  Ward,  51 
Ind.  46,  and  Railroad  Company  v.  Fosdick, 
106  U.  S.  47,  27  L.  Ed.  47,  as  well  as  other 
authorities  relied  on,  sustain  and  support  the 
Judgment  of  the  lower  court. 

[3, 4]  It  is  said  that  the  effect  of  this  rul- 
ing will  be  to  deny  to  appellants  valid  and 
subsisting  defenses  to  the  mortgage.  This 
may  be  so  in  so  far  as  such  defenses  may 
have  existed  at  the  time  the  original  decree 
was  entered,  for,  the  decree  having  the  force 
of  any  other  Judgment,  appellants  could  not 
now  set  up  a  defense  that  might  have  been 
there  urged.  In  other  words,  the  validity  of 
the  notes  and  mortgage  was  conclusively 
established.  Thia  we  think  would  be  the 
rule,  although  we  hold  that  the  appellants 
have  a  defense  gohig  to  the  validity  of  or 
arising  out  of  the  mortgage  that  had  not 
been  set  up  in  the  main  action,  for  an  ex- 
isting defense  not  pleaded  on  foreclosure  of 
an  installment  could  not-  be  set  up  on  fore- 
closure of  a  subsequent  installment.  If  api)el- 
lants  have  a  defense  which  has  accrued  subse- 
quently, they  might  have  set  it  up  in  oppo- 
sition to  respondent's  motion  for  an  execu- 
tion, or,  having  failed  to  do  this,  might,  if 
otherwise  sustained  by  legal  principles,  main- 
tain a  separate  action. 

We  think  the  proceeding  in  the  lower 
court  was  strictly  in  accord  with  the  letter 
and  spirit  of  the  statute,  and  the  order  and 
judgment  of  the  court  Is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  GOSB,  PARKER, 
and  CROW,  JJ.,  concur. 


(67  Wash.  58t) 

DAIiTON  et  nx.  v.  SELAH  WATER  USERS* 

ASS'N. 

(Supreme  Court  of  Washington.     March  22, 
1912.) 

1.  Watebs  ano  Watkb  Coubses  (J  263*)— 

IBBIOATION  —  INJUBIEO    BY    FLOWAGB— EVI- 

nBNCE— Negi-igence. 

Evidence  la  an  action  against  an  irrigation 
association  for  injury  to  land  by  water  break- 
ing from  defendant's  ditch  iteld  to  sustain  a 


finding  that  the  break  was  caused  by  defend- 
ant's  negligence  in  falling  to  inspect  and  repair. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  324;  Dec.  Dig.  f 
263.*] 

2.  Watebs  and  Wateb  Cottbbes  (|  263*) — 
Res  Ipsa  Loquitub  Doctbine  —  Bbeakino 
OF  Ibbioation  Ditch. 

The  maxim  of  res  ipsa  loquitur  would  ap- 
ply to  the  breaking  of  an  irrigation  ditch. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  324;  Dec.  Dig.  S 
263.*] 

3.  Negugknce  (I  121*)— Res  Ipsa  LoQurroB 
—Application  of  Doctbine. 

The  res  ipsa  loquitur  doctrine,  like  all 
other  rules  of  evidence,  must  be  applied  with 
reference  to  the  particular  facts. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §8  217-220,  224-228,  271;  Dec  Dig. 
i  121.*] 

4.  Tbial  (8  382*)— View  bt  Coubt- Weight 
OF  Evidence. 

It  is  the  court's  duty  to  weigh  the  evi- 
dence in  the  light  of  all  the  relevant  facts  com- 
ing within  his  observation  upon  a  view  of  the 
premises  taken  by  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  808;  Dec  Dig.  8  382.*1 
6.  Appeal  and  Ebbob  (|  1011*)  —  Findings 

BY  CouBT— Conclusiveness. 

The  Supreme  Court  would  reluctantly  in- 
terfere with  a  trial  court's  finding  on  substan- 
tially conflicting  evidence,  where  the  trial  judge 
viewed  the  premises  involved  in  making  his 
finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3983-3989;  Dec  Dig.  i 
1011.*] 

Department  1.  Appeal  from  Superior  Court, 
Yakima  County ;   Thomas  B.  Grady,  Judge. 

Action  by  Albert  Dalton  and  wife  against 
the  Selah  Water  Users'  Association.  From 
a  judgment  for  plaintifi's,  defendant  appeals. 
Affirmed. 

Davis  &  Morthland,  for  appellant  Snive- 
iy  &  Bounds,  for  respondents. 

GOSE,  J.  The  facts  In  brief  are  as  fol- 
lows :  On  the  10th  day  of  August  1910,  the 
appellant  owned  and  operated  a  canal  in 
Yakima  county,  which  carried  a  large  vol- 
ume of  water  for  irrigation  purposes.  The 
respondents  owned  land  about  one  mile  from 
the  canal.  The  elevation  of  the  canal  Is 
300  or  400  feet  at>ove  the  respondents'  land. 
On  the  night  of  August  lOtb  a  mass  or  block 
of  earth,  12  to  16  feet  in  thickness  and  170 
to  180  feet  In  length,  broke  from  the  lower 
side  of  the  Canal  and  swung  out  like  a  gate, 
leaving  an  opening  about  25  feet  in  width, 
through  which  the  waters  of  the  canal  es- 
caped and  flowed  over  and  upon  the  respond- 
ents' land,  causing  the  loss  for  which  a  re- 
covery is  sought  In  this  action.  The  appel- 
lant had  put  side  lining  at  the  point  of  the 
break,  along  the  lower  bank  of  the  canaV 
a  few  days  before  the  break  occurred.  The 
canal  at  this  point  was  cut  into  the  side 
of  a  hill.  The  hill  formed  the  upiter  bank, 
and  the  dirt  taken  from  the  cut  formed  the 
lower  bank  or  side  of  the  cannl.    In  putting 
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In  the  aide  lining,  a  trench  was. made,  12 
to  14  inches  in  'width  and  18  inches  In  depth. 
Planks  4  Inches  square  were  placed  4  feet 
apart  in  the  bottom  of  the  trench  against 
tlte  lower  side  of  the  canal.  To  these  were 
nailed  rongh  boards  16  feet  In  length,  12 
Inches  in  width,  and  1%  inches  In  thickness, 
and  extending  from  the  bottom  of  the  trench 
to  the  top  of  the  lower  bank  of  the  canal. 
The  dirt  taken  from  the  trench  was  then 
tamped  on  the  inside  of  the  lining,  and 
from  time  to  time  dirt  was  thrown  Into  the 
fonr-inch  space  between  the  upright  timbers 
and  the  lower  bank  of  the  canal,  and  pud- 
dled. On  the  question  of  negligence  the 
lower  court  found :  "That  prior  to  the  10th 
day  of  August,  1910,  the  defendant  attempted 
to  r^mir  a  portion  of  the  said  ditch  by  clean- 
ing out  the  bottom  thereof  and  by  construct- 
ing side  lining  along  a  portion  of  one  of 
the  sides  thereof;  that  the  said  ditch  at 
the  point  where  it  broke,  as  hereinafter  re- 
ferred to,  was  constructed  along  the  side  of 
a  hill;  that  in  putting  In  said  side  lining 
a  trench  was  dug  along  the  bottom  and  at 
the  outer  edge  of  the  ditch  from  IS  Inches 
to  3  feet  In  depth  to  hold  the  side  lining; 
tliat  the  said  trench  was  dug  in  snch  a  neg- 
ligent manner,  and  the  side  lining  so  neg- 
ligently placed  therein  that  the  water,  when 
turned  into  said  ditch,  softened  the  soil  In 
the  bottom  and  in  said  trench  and  the  outer 
side  of  said  ditch  that  it  would  not  hold 
the  water  when  it  was  turned  in,  and  the 
side  split  off  and  allowed  the  whole  volume 
of  water  In  said  ditch  to  escape  and  run 
down  onto  the  premises  of  the  plalntlfts; 
that  the  weak  and  softened  condition  of  the 
l>ank  of  said  ditch  was  called  to  the  atten- 
tion of  the  defendant  prior  to  said  break, 
and  the  defendant  had  full  knowledge  of 
snch  condition.  •  •  • "  The  appellant 
contends  that  this  finding  is  not  supported 
by  the  evidence,  that  there  is  no  evidence 
of  n^llgence,  and  that  the  doctrine  of  res 
ipsa  loquitnr  cannot  be  applied  to  cases  of 
this  character.  Before  considering  this  ques- 
tion. It  seems  proper  to  say  that  the  find- 
ings recite  that  the  trial  judge,  upon  the 
stipulation  of  the  parties,  viewed  the  canal 
at  the  point  where  the  break  occurred ;  and 
further  recite  that  the  findings  are  based 
npon  the  evidence  and  the  view  made  by 
the  court. 

t1)  We  think  there  is  ample  evidence  to 
sustain  the  finding.  It  would  seem  that 
nothing  but  a  convulsion  of  nature  or  the 
negligence  of  the  appellant  could  cause  such 
a  mass  of  earth  to  break  away  from  the 
canal.  A  witness  for  the  respondents,  Mr. 
Balrd,  however,  testified  that  he  was  at  the 
point  of  the  break  two  or  three  days  be- 
fore the  break  occurred;  that  he  stepped 
upon  the  bank  where  they  had  placed  the 
Bide  lining,  and  that  he  "Just  simply  drop- 
ped down;  right  through  Into  the  side  lin- 
ing: the  iMtck  of  the  side  lining  and  the 
main  bank.    It  seemed  to  be  a  lot  of  gravel 


thrown  on  top,  and  underneath  it  was  noth- 
ing. It  seemed  to  be  all  washed  away — 
soft ;  and  I  Just  went  right  down.  •  * ,  * 
Well,  I  went  clear  over  my  knees."  He  fur- 
ther stated  that  the  place  where  he  stepped 
was  between  the  side  lining  and  the  lower 
bank  of  the  canal,  and  that  the  bank  broke 
a  fe^  feet  above  this  point.  He  testified 
further  that  he  told  the  appellant's  super- 
intendent of  the  condition  of  the  bank ;  that 
it  was  "going  to  break,"  and  said  to  him 
that  he  should  give  it  his  attention;  and 
that  the  superintendent  answered,  "Who 
Is  running  that  ditch?"  The  break  occur- 
red the  first  or  second  night  following  this 
communication.  The  superintendent  testi- 
fied that  he  did  not  remember  the  conversa- 
tion. This  testimony,  when  considered  with 
the  physical  facts  and  the  view  made  by 
the  court,  clearly  sustain  the  finding.  '  It 
seems  proper  to  say  that  the  court  viewed 
the  break  some  nine  months  after  the  ac- 
cident liappened.  The  physical  facts  were, 
however,  still  present.  The  appellant  had 
then  put  in  a  flume  at  the  point  where  the 
earth  broke  away  from  the  canal.  The  ap- 
pellant seeks  to  exculpate  Itself  from  the 
charge  of  negligence  by  testimony  that  the 
lining  was  properly  installed,  that  the  canal 
was  patrolled  dally,  and  that  the  patrolmen 
did  not  discover  any  Indication  of  infirmity 
in  the  bank  where  the  break  occurred.  This 
does  not  exonerate  the  appellant  from  lia- 
bility. The  evidence  is  that  the  water  could 
I>ass  throngh  the  space  between  the  horizon- 
tal boards.  If  the  witness  Baird  observed 
and  foretold  the  danger,  the  patrolmen  could 
have  seen  it  had  they  given  It  a  reasonable 
Inspection. 

If  the  break  had  been  of  a  character  that 
it  could  reasonably  be  said  to  have  been 
caused  by  the  recent  burlrowing  of  an  ani- 
mal, or  by  a  trespasser,  or  if  the  manner 
and  circumstances  of  the  accident  were  con- 
sistent with  reasonable  care  upon  the  part 
of  the  appellant,  and  there  was  no  evidence 
of  negligence  other  than  the  happening  of 
the  accident,  a  different  question  would  be 
presented.  We  think  the  circumstances  are 
such  as  to  make  the  negligence  of  the  ap- 
pellant a  legitimate  if  not  an  irresistible 
inference. 

[2]  We  think  the  better  rule  is  that  the 
doctrine  of  res  ipsa  loquitnr  applies  in  cases 
of  this  character.  In  Lynch  v.  Ninemire 
Packing  Co.,  63  Wash.  423,  115  Pac.  838,  In 
speaking  of  this  doctrine,  it  is  said :  "The 
maxim  of  res  ipsa  loquitur  may  be  termed 
a  rule  of  evidence,  to  the  extent  that,  when 
properly  applied,  it  raises  a  presumption  of 
negligence  sufiBcient  to'  make  a  prima  facie 
case  on  behalf  of  the  plaintiff,  and  call 
for  an  explanation  from  the  defendant."  In 
Grlffln  V.  Manlce,  166  N.  T.  193,  59  N.  E. 
926  (52  L.  R.  A.  922,  82  Am.  St.  Rep.  630), 
it  is  said:  "It  Is  not  the  injury,  but  the 
manner  and  circumstances  of  the  Injury 
that  Justifies  the  application  of  the  maxim." 


Digitized  by  vjOOQIC 


122  PACIFIC  EEPORTBB 


(Wash. 


See,  also,  3  Farnham  on  Waters  and  Water 
Blgbts,  i  134;  6  Thompson  on  Negligence, 
i  7636;  2  Cooley  on  Torts  (3d  Ed.)  p.  1425; 
City  Water  Power  Co.  v.  City  of  Fergus 
Falls,  113  Minn.  33,  128  N.  W.  817,  32  L. 
R.  A.  (N.  S.)  59;  Gould  v.  Winona  Gas  Co., 
100  Minn.  258,  111  N.  W.  254,  10  L.  R.  A. 
(N.  S.)  889.  * 

[3]  Tills  maxim,  lilce  all  other  rules  of  evi- 
dence, must  be  applied  with  reference  to 
the  facts  of  the  particular  case.  The  break- 
ing of  the  banlcs  of  a  canal  is  but  a  circum- 
stance, and  its  probative  force  must  be  de- 
termined from  all  the  facts  and  circumstanc- 
es surrounding  its  occurrence. 

[4,  J]  Where  the  trial  judge  views  the 
premises  upon  the  stipulation  of  the  parties, 
it,  of  course,  ttecomes  bis  duty  to  weigh  the 
evidence  in  the  ligtit  of  all  pertinent  facts 
that  fall  within  bia  observation;  and  In 
such  cases,  if  there  Is  a  substantial  con- 
flict in  tbe  testimony,  this  court  would  be 
reluctant  to  interfere  with  bis  finding. 

Affirmed. 

DUNBAR,  O.  J.,  and  OHADWIOK, 
CROW,  and  PARKER,  JJ.,  concur. 

(en   Wash.  537) 

HOFSTETTBK  v.  SOUND  TRUSTEE  CO. 
et  aL 

(Supreme  Court  of  Washington.    March  20, 
1912.) 

1.  Appeai.  and  ESbbob    (§  1011*)— Review- 
Findings  ON  Conflicting  Evidence. 

Findings  upon  conSicting  evidence  are  con- 
clusive on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3983-3989;    Dec.  Dig.  { 

2.- Costs    (§    184*)— Fees— Witnesses    Nei- 
ther SUBPCENAED  NOB  CALLED. 

Under  Rem.  &  Bal.  Code,  S  482.  which  pro- 
vides that  tbe  prevailing  parties  shall  be  al- 
lowed aU  necessary  disbursements,  including 
fees  of  witnesses,  the  time  and  mileage  of  wit- 
nesses in  attendance  at  the  trial,  although  not 
subpoenaed,  and  whom  tbe  course  of  the  trial 
makes  it  unnecessary  to  call,  may  be  taxed  as 

CQStS. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  H  715-736;  Dec.  Dig.  I  184;*  Witnesses, 
Cent.  Dig.  §  55.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   Ben  Sbeelcs,  Judge. 

Action  by  C.  Hofstetter  against  tbe  Sound 
Trustee  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

L.  H.  Wheeler,  for  appellant  BalUuger, 
Battle,  Hulbert  &  Shorts,  for  respondents. 

CHADWICK.  J.  Appellant  and  respond- 
ents William  H.  Angel,  Daniel  Hickey,  and 
many  others  were  subscribers  to  a  concern 
called  tbe  Income  Guaranty  Company.  The 
promise  of  quick  riches  was  the  lure  tliat 
held    this    concern    together.      Those    who 


subscribed  to  it  were  to  be  paid  in  the  order 
of  their  subscription  $2  for  every  $1  invest- 
ed. The  concern  had  no  capital  and  no 
property.  The  money  was  paid  out  of  the 
sums  received  from  new  subscrltters  and 
from  lapses.  In  January,  1906,  it  became 
apparent  to  some  of  those  who  were  sub- 
scribing to  the  scheme  that  Its  end  was  ap- 
proaching. Two  circumstances  contributed 
to  this  result — bard  times  and  the  activity 
of  the  agents  of  the  United  States  govern- 
ment which  from  time  to  time  has  acted  uih 
on  the  assumption  that  all  men  are  not  sui 
Juris.  It  accordingly  was  about  to  exercise 
its  right  of  paternal  interference  to  protect 
tbe  genus  Catostomidae  from  the  more  active 
Carcharildfe.  At  this  time  appellant  had  a 
net  sum  of  $508  in  the  get  rich  quidc  con- 
cern. It  seems  clear  beyond  the  peradven- 
ture  of  a  doubt  that  he  understandingly 
and  with  other  subscribers  agreed  to  put 
into  a  new  concern  to  be  organized  a  sum 
equal  to  10  per  cent,  of  tbe.  amount  he  had 
paid  into  the  Income  Guaranty  Company, 
and  that  all  such  subscribers  would  take 
stock  in  the  new  concern,  representing  a 
number  of  shares  at  $1  per  share,  equal  to 
the  amount  they  had  paid  Into  the  Income 
Company.  In  other  words,  those  who  went 
into  the  new  concern  were  to  get  their  stock 
for  10  cents  on  the  dollar.  Appellant's  ac- 
tual Investment  in  the  new  concern  was  $58. 
The  Sound  Trustee  Company,  the  respond- 
ent, was  accordingly  organized.  So  far  as 
the  record  shows,  this  was  and  is  a  legiti- 
mate company,  having  no  connection  in  any 
way  with  the  former  (?Ompany;  nor  does  It 
bear  any  relation  to  the  new  company  ex- 
cept, in  this,  that  It  served  to  bring  about  a 
comt>inatlon  of  tbe  individuals  who  had  sub- 
scribed thereto.  Tbe  new  company  organ- 
ized and  has  done  quite  an  extensive  busi- 
ness. Considerable  new  money  has  been 
brought  into  it,  and  it  has  some  resources 
in  real  estate,  and  some  debts.  Appellant 
brought  this  action  upon  the  theory  that  the 
Sound  Trustee  Company  .  Is  obligated  to 
pay  blm  tbe  amount  of  his  Investment  in  the 
old  company,  regardless  of  the  present  value 
of  his  stock  in  the  respondent;  basing  his 
demand  for  an  accounting  and  a  receiver 
upon  the  allegations  that  Angel  and  Hickey 
represented  to  him  at  tbe  time  that  he 
agreed  to  pay  In  bis  10  per  cent,  that  re- 
spondent had  a  capital  stock  of  $150,000 
fully  paid  and  nonassessable,  that  the  busi- 
ness has  been  fraudulently  conducted,  and 
that  tbe  respondent  company  is  insolvent. 
We  shall  not  review  the  evidence.  Sufiice  it 
to  say  that  in  our  judgment  appellant  has 
failed  to  sustain  any  of  these  issues  by  a 
preponderance  of  the  evidence  or  any  evi- 
dence. Tbe  errors  assigned  are  numerous, 
and,  almost  without  exception,  go  to  tbe  re- 
fusal of  tbe  court  to  admit  testimony  or 
to  compel  tbe  production  of  testimony.  A 
careful   reading  of  the  statement  of   facta 
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convinces  ns  that  tbe  trial  Judge  was  In- 
dulgent In  the  extreme,  and  offered  appel- 
lant every  opportunity  to  make  proof  of  his 
case  within  the  well-understood  rules  of 
evidence. 

[1]  Appellant  did  not  see  fit  to  meet  the 
suggestion  of  the  court,  and  Is  bound  by  the 
record  as  made  and  by  tbe  findings  of  the 
oonrt  in  the  few  instances  where  it  might 
be  contended  that  the  testimony  Is  conflict- 
ing. 

[2]  It  is  further  complained  that  certain 
witnesses,  who  were  not  subpoenaed  and  not 
called  as  witnesses,  were  allowed  their  wit- 
ness fees.  It  is  said  that  a  witness  cannot 
recover  fees  unless  his  attendance  Is  oom- 
'  polsory.  It  has  long  been  the  rule  In  this 
state,  under  section  482,  Rem.  &  Bal.  Code, 
that  the  time  and  mileage  of  a  witness  who 
Is  In  attendance  at  the  trial,  although  not 
subpoenaed,  may  be  taxed  as  costs,  where, 
as  it  seems  to  have  been  In  this  case,  the 
coarse  of  the  trial  makes  the  use  of  such 
witnesses  unnecessary.  Dolan  v.  Cain,  59 
Wash.  258,  109  Pac.  1009. 

Judgment  affirmed. 

60SB,  PARKER,  and  CROW,  JJ.,  concur. 


(«;  Wash.  6S3) 
FBANCK  V.  PITTOCK  &  LEADBETTEB 

LUMBER  CO. 

(Supreme  Court  of  Washington.    March  20, 

1912.) 

Loos  AND  I/OGGINQ   (8  14*)— ImPEOTEMENT  Or 

Streams— Toixs. 

Under  Rem.  &  Bal.  Code,  {  7123,  provid- 
ing that  when  a  navigable  stream,  on  which  it 
is  not  practicable  to  float  logs,  is  improved  by 
the  corporation  having  a  charter  thereon, 
thereby  assisting  the  floating  of  logs,  the  cor- 
poration shall  be  entitled  to  driving  charges 
on  all  logs  placed  in  the  stream  without  re- 
quest to  drive  the  same,  where  a  stream  not 
practiodly  navigable   for   floating   logs   is  im- 

rved,  the  company  malsing  the  improvement 
entitled  to  driving  charges  on  all  logs,  al- 
though no  actual  work  is  done  in  handling 
them;  it  being  sufficient  if  the  improvement 
aided  in  floating  them. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Dec  Dig.  {  14.*] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  Donald  McMaster, 
Judge. 

Action  to  foreclose  liens  by  L.  S.  Franck, 
receiver  of  the  Washougal  River  Improve- 
ment &  Log  Driving  Company,  against  the 
Plttock  &  Leadbetter  Lumber  Company. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Miller,  Crass  &  Wilkinson,  for  appellant. 
Piatt  &  Piatt  and  Hugh  Montgomery,  for 
respondent. 

GOSE,  J.  This  Is  a  consolidated  action 
prosecuted  to  foreclose  i^even  liens  claimed 
apon  certain  logs  for  sluicing,  sacking,  driv- 
ing, sorting,   holding,   and   delivering  them. 


The  plaintiff  Is  the  receiver  it  the  Washougal 
River  Improvement  &  Log  Driving  Company, 
a  corporation  organized  under  Laws  1905,  p. 
108.  for  tbe  purpose  of  clearing  out  and  Im- 
proving the  Washougal  river,  and  for  sluic- 
ing, sacking,  driving,  sorting,  holding,  and 
delivering  logs  and  other  timber  products. 
There  was  a  decree  for  the  plaintiff  upon  all 
the  liens.    The  defendant  has  appealed. 

The  appellant  concedes  that  the  logs  upon 
which  three  of  the  liens  are  asserted  were 
actually  "sacked,"  but  insists  that  the  evi- 
dence does  not  show  that  "any  work  was 
performed"  either  In  "sacking  or  driving" 
the  logs  upon  which  the  other  four  liens 
were  allowed.  A  witness  defined  "sacking" 
as  the  actual  handling  of  a  log  by  putting 
it  Into  the  river  from  a  sand  bar  or  other 
obstruction  or  place  of  lodgment,  and  de- 
fines "splashing"  as  the  driving  of  logs  by 
opening  the  dam.  The  right  to  the  liens  V:* 
based  upon  the  statute.  Rem.  &  Bal.  Codu. 
S  7123.  The  applicable  part  of  the  statute 
is  as  follows:  "Provided,  that  when  a  navi- 
gable stream  upon  which  It  was  not  pre- 
viously practicable  to  float  logs  or  other  tim- 
ber products  is  Improved  by  clearing  out 
rocks,  straightening  the  channel,  or  the  con- 
struction of  wing  dams  and  sheers  by  the 
corporation  having  a  charter  thereon,  and 
thereby  aiding  and  assisting  the  floating  of 
logs  and  other  timber  products,  a  corpora- 
tion shall  be  entitled  to  driving  charges  on 
all  logs  or  other  timber  products  placed  in 
said  stream  without  request  to  drive  the 
same.  *  *  •"  The  court  found:  "That  be- 
fore said  corporation  entered  upon  said  river 
and  cleared  the  same,  as  aforesaid,  said 
river  could  not  be  prudently  relied  upon  for 
the  purpose  of  floating  logs  or  other  timber 
products,  without  the  assistance  of  artificial 
means,  or  Improvements,  and  that  said  cor- 
poration has  improved  said  river  by  clearing 
out  rocks,  straightening  the  channel,  and 
constructing  wing  dams  and  sheers,  thereby 
aiding  and  assisting  the  floating  of  logs  and 
other  timber  products,  and  that  before  said 
improvements  were  so  made  said  stream  was 
not  navigable  for  the  purpose  of  driving 
logs  or  other  timber  products,  and  before 
such  improvements  were  so  made  on  said 
river  by  such  corporation  logs  would  be 
caught  In  sloughs  and  piled  up  on  bars, 
which  are  very  prevalent  In  said  river,  and 
said  improvements  have  made  It  possible  to, 
and  have,  sheered  logs  out  of  sloughs  and 
off  of  said  bars." 

While  the  statute  may  not  be  happily 
worded,  it  clearly  means  that  where  a  boom 
and  driving  company  has  made  Improvements 
upon  a  stream,  in  a  measure  navigable  but 
not  practicably  navigable  for  the  fioatage 
of  logs  and  other  timber  products,  which 
aid  and  assist  the  floating  of  the  logs,  it 
shall  be  entitled  to  driving  charges  on  all 
logs  placed  In  the  stream,  "without  request 
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to  drive  fhe  same."  In  other  words,  neither 
an  actual  "driving"  nor  an  actual  "sacking" 
l8  required  to  entitle  the  driving  company 
to  the  toll.  The  finding  of  the  court  is  amply 
sustained  by  the  evidence.  The  evidence 
shows  that  the  stream  in  its  natural  state, 
even  at  Its  flood,  would  not  be  prudently 
relied  upon  for  the  floatage  of  logs,  and 
that  the  Improvements  made  by  the  boom 
and  driving  company  facilitated  the  floating 
of  all  the  logs  upon  which  the  right  to  liens 
Is  asserted.  It  further  shows  that  alj  the 
logs  were  commingled  with  logs  belonging  to 
other  parties  than  the  appellant.  The  Wash- 
ougal  River,  etc.,  Company  is  a  public  serv- 
ice corporation.  The  purpose  of  the  law  Is 
to  permit  such  companies  to  Improve  the 
rivers  and  streams  of  the  state,  so  as  to 
make  them  practicably  navigable  for  floaty 
Ing  logs  and  other  timber  products,  and  to 
allow  them  to  charge  a  toll  for  such  serv- 
ice when  the  Improvement  has  aided  in  the 
accomplishment  of  the  end  in  view.  It  Is 
not  necessary  that  the  company  shall  do  any 
actual  work  in  the  handling  of  the  logs.  It 
sufllces  if  the  Improvement  it  has  made  aids 
in  floating  them.  Such  streams  are  a  public 
highway  common  to  all,  and  the  Legislature 
foresaw  that,  without  such'  improvements, 
there  would  be  a  commingling  and  congestion 
of  logs  so  as  to  in  fact  destroy  the  common 
right  The  state  Itself  could  have  made  the 
Improvement,  either  by  levying  a  general  tax 
or  by  the  exaction  of  tolls.  It  chose,  how- 
ever, to  leave  the  fleld  open  to  public  serv- 
ice corporations.  The  right  to  Impose  tolls 
as  a  consideration  for  carrying  out  an  en- 
.terprlse  Intended  to  benefit  the  public  is  a 
right  of  government  Bennett's  Branch  Imp. 
Co.'8  Appeal,  65  Fa.  242.  As  was  said  In 
Sands  v.  Manistee  River  Imp.  Co.,  123  U.  S. 
288,  8  Sup.  Ct  113.  31  L.  Ed.  149:  "The 
tolls  exacted  from  the  defendant  are  simply 
compensation  for  benefits  conferred  by  which 
the  floating  of  his  logs  down  the  stream  was 
facilitated." 
The  decree  Is  a£Srmed. 

CHADWICK,  PARKER,  and  CROW,  JJ., 
concur. 

(66  Wub.  138) 

STATE  V.  BOSS. 

(Supreme  Court  of  Washington.     March  26, 
1912.) 

En  Banc.    On  rehearing.    Former  opinion 
adhered  to. 
For  former  opinion,  see  119  Pac.  20. 

PER  CURIAM.  Argument  upon  petition 
for  rehearing  of  this  case  was  heard  by  the 
court  en  banc  on  February  27,  1912.  A  ma- 
jority of  the  court  are  of  the  opinion  that 
the  cause, was  properly  disposed  of  by  the 
decision  of  Department  1  rendered  December 
2,  1911.    119  Pac.  20. 

We  therefore  adhere  to  the  views  express- 


ed in  that  decision,  and  reverse  the  judgment 
of  the  trial  court 

OOSE,  J.  (dissenting).  The  opinion  in  this 
case  is  reported  in  119  Pac.  20.  Upon  a  re- 
hearing the  majority  adheres  to  the  view 
therO'  announced.  The  charging  part  of  the 
information  is  set  forth  in  the  original  opin- 
ion, and  need  not  be  repeated.  I  think  the 
Information  charges  a  crime.  While  the  in- 
formation is  predicated  upon  the  provisions 
of  the  Code  (Rem.  &  Bal.  $  4775),  this  sec- 
tion must  be  read  In  connection  with  sec- 
tions 4767,  4768,  in  order  to  get  a  correct  un- 
derstanding of  the  case.  Section  4767  pro- 
vides: "The  poll  books  shall  be  arranged  so 
as  to  admit  of  alphabetical  classification  of 
name  of  voters,  ruled  in  parallel  columns 
with  appropriate  heads,  as  follows:  Date  of 
registration,  names,  age,  occupation,  place  of 
residence.  •  •  •  Under  the  head  of  place 
of  residence  shall  be  noted  the  number  of  lot 
or  number  and  street  where  the  applicant 
resides  or  some  other  definite  description  suf- 
ficient to  locate  the  residence;  and  the  voter 
so  registered  •  •  •  shall  sign  his  name 
In  each  of  the  duplicate  poll  books  on  the 
registry  opposite  the  entries  above  required, 
in  the  column  headed  'Signature.'  •  •  •" 
Section  4768  provides:  "No  person  shall  be 
i;egistered  unless  be  appears  in  person  before 
the  city  or  town  clerk  or  officer  of  registra- 
tion, at  his  office  during  office  hours,  and  ap- 
ply to  be  registered  and  give  his  name,  age, 
occupation,  number  of  place  or  residence. 
•  •  .  •"  The  applicable  part  of  section  4775 
is  as  follows:  "If  any  person  shall  falsely 
swear,  or  affirm,  in  taking  the  oath  or  mak- 
ing the  affirmation  prescribed  in  section  4768, 
or  shall  falsely  personate  another,  and  pro- 
cure the  person  so  personated  to  be  register- 
ed, or  if  any  person  shall  represent  his  name 
to  the  city  or  town  clerk,  or  officer  of  regis- 
tration, to  be  dlCterent  from  what  It  actually 
is  and  cause  such  name  to  be  registered,  or 
if  any  person  shall  cause  any  name  to  be 
placed  upon  the  registry  list  otherwise  than 
in  the  manner  provided  in  this  act  he  shall 
be  deemed  guilty  of  a  felony.    •    *    •" 

The  information  charges  that  the  appellant 
appeared  before  the  deputy  clerk  of  the  city 
of  Seattle,  in  King  county,  Wash.,  and  ap- 
plied to  be  registered  as  a  voter  in  such  city, 
and  gave  his  place  of  residence  as  Western 
Hotel,  in  the  city  of  Seattle,  when  in  truth 
and  in  fact  that  was  not  his  place  of  resi- 
dence. This  was  in  direct  contravention  of 
the  statute.  Under  the  provisions  of  section 
4768  he  could  not  be  registered  without  aj)- 
plylng  to  the  clerk  and  giving  his  place  of 
residence.  Section  4767  makes  specific  pro- 
vision for  recording  the  place  of  residence  of 
each  voter  in  the  poll  books  provided  for  that 
purpose.  Rem.  &  Bal.  Code,  {  4766,  provides 
that  the  registration  books  shall  be  closed 
in  all  general,  special,  and  municipal  elec- 
tions for  the  purpose  of  organization,  20  days 
preceding  any  election  to  be  held  In  the  city. 
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town,  or  prednct  Bern.  &  Bal.  Code,  {  4786, 
provides  that  each  of  the  recognized  political 
parties  may  have  one  challenger  at  the  polls 
of  each  voting  precinct  The  purpose  of  the 
several  provisions  of  the  statute  is  to  pro- 
tect the  Integrity  of  the  ballot.  The  statute  has 
no  other  purpose.  This  clearly  appears  from 
the  data  required  of  each  voter  applying  to 
register.  It  Is  further  disclosed  In  that  It 
requires  poll  books  to  be  closed  20  days  be- 
fore the  election.  If  the  applicant  gives 
honest  Information,  the  poll  books  furnish 
exact  data  for  Identifying  him  and  ascertain- 
ing whether  he  Is  a  qualified  voter.  The 
quoted  part  of  section  4T75  makes  It  criminal 
for  "any  person"  to  falsely  swear  In  taking 
the  prescribed  oath,  or  to  falsely  personate 
another.  It  also  makes  It  a  crime  for  "any 
person"  to  falsely  represent  his  name,  and 
cause  such  name  to  be  registered.  It  like- 
wise makes  It  a  crime  if  "any  person"  shall 
cause  "any  name"  to  be  placed  on  the  regis- 
try list,  "otherwise  than  In  the  manner  pre- 
scribed in  this  act." 

It  becomes  pertinent,  therefore,  to  turn  to 
other  parts  of  the  act  to  find  the  "manner  pre- 
■  scribed"  for  securing  registration.  This  Is  an- 
swered by  sectIo;n  4768,  which  directs  that  no 
person  shall  be  registered  until  he  appears  be- 
fore the  proper  officer  and  gives ,  his  place  of 
residence.  This  Information  is  then  noted  up- 
on the  poll  book,  which  the  voter  Is  required 
to  sign.  A  reading  of  these  several  sections 
together  makes  clear  the  purpose  and  Intent 
of  the  law.  It  seems  clear  to  my  mind 
that.  If  we  will  only  accept  the  law  as  the 
lawmaking  branch  of  the  government  has 
declared  it  to  be,  there  Is  no  difficulty  in 
reaching  the  conclusion  that  the  Information 
charges  a  crime.  The  majority  opinion  says 
that  there  is  nothing  in  the  Information 
"even  Inferentially  indicating  that  the  appel- 
lant was  not  lawfully  entitled  to  vote  in  the 
precinct  for  which  he  is  registered."  It 
further  states  that  it  is  plain  that  the  ap- 
pellant is  not  charged  "with  falsely  swear- 
ing," and  that  It  Is  plain  that  he  is  not 
charged  with  "impersonating"  another  and 
procuring  such  person  to  be  registered.  These 
suggestions  seem  to  me  wholly  inapposite. 
The  Information  does  cliarge  that  the  ap- 
pellant caused  his  name  to  be  placed  upon 
the  register  by  giving  a  false  residence.  The 
majority  opinion  leads  to  the  absurd  result 
that  the  voter  who  refuses  to  give  his  place 
of  residence  cannot  either  register  or  vote, 
while  the  voter  who  gives  a  false  residence 
may  lM>th  register  and  vote  without  incurring 
guilt.  I  cannot  free  my  mind  from  the  con- 
viction that  the  court  has  not  only  misinter- 
preted both  the  letter  and  the  spirit  of  the 
statute,  but  that  it  has  rendered  a  part  of 
the  statute  entirely  nugatory. 

I  therefore  dissent 

ELLIS  and  MORRIS,  JJ.,.  concur  in  the 
views  expressed  by  GOSE,  J. 


(«7  Wb»1i.  818) 

STATB  T.  COHEN. 

(Supreme  Court  of  Washington.    Mardi  26, 
1912.) 

Ea  Banc.  Appeal  from  Superior  Court 
.King  County;   Wilson  R.  Gay,  Judge. 

A.  E.  Cohen  was  convicted  of  violating  the 
election  laws,  and  appeals.  Reversed  and  re- 
manded. 

Gill,  Hoyt  &  Frye,  for  appellant  John 
F.  Murphy  and  Geo.  H.  Rummens,  for  the 
State. 

PER  CURIAM.  The  proper  disposition  of 
this  cause  Is  governed  by  the  decision  ren- 
dered by  Department  1  on  December  2,  1911, 
in  the  case  of  State  v.  Ross,  119  Pac.  20, 
which  decision  was  affirmed  by  the  court  en 
banc,  upon  petition  for  rehearing,  this  day. 

The  questions  determinative  of  this  case 
being  the  same  as  in  that  the  Judgment  of 
the  trial  court  is  reversed,  for  the  reasons 
there  stated. 

CHADWICK,  J.  (dissenting).  In  my  Judg- 
ment this  case  Is  not  controlled  by  the  Ross 
Case.  I  concurred  there,  because  the  right 
of  the  defendant  to  vote  was  unquestioned, 
and  to  hold  him  guilty  of  a  felony  for  giving 
a  wrong  place  of  residence,  where  the  intent 
of  the  law  is  doubtful,  would  do  violence  to 
the  spirit  of  the  registration  act  But  it 
seems  to  me  that  the  defendant  In  this  case 
could  not  t>e  excused  under  that  rulei  -  De- 
fendant solicited  a  person  to  register,  induced 
blm  to  lodge  at  a  hotel  overnight,  and  to  put 
his  name  on  the  hotel  register,  asserting  his 
residence  to  be  his  temporary  lodging  place. 
Defendant  brought  such  person  to  the  regis-- 
tration  officer  with  intent  that  he  should 
register  under  a  false  place  of  residence. 
The  facts  bring  defendant  within  the  last  of 
the  declaratory  clauses  of  section  4775,  Rem. 
&  Bal.  Code,  "or  if  any  person  shall  cause 
any  name  to  be  placed  upon  the  registry  list 
otherwise  than  in  the  manner  provided  in 
this  act  he  shall  be  guilty,"  etc.  The  first 
clauses  of  section  4775  apply  to  the  person 
who  registers;  the  last  to  third  persons  who 
cause  or  Induce  a  false  registration. 

A  reading  of  the  statute  will  confirm  this 
construction:  "If  any  person  shall  falsely 
swear,"  etc.,  "or  shall  falsely  personate  an- 
other," "or  If  any  person  shall  represent  his 
name  •  •  •  to  be  different"  etc.;  while 
the  last  is,  "if  any  person  shall  cause  any 
pame,"  etc.,  clearly  indicating  that  the  name 
of  another  is  Intended.  This  is  the  penal  sec- 
tion of  the  registration  act,  and  It  will  be 
seen  the  defendant  may  be  guilty,  although 
Ross  may  be  innocent  The  form  of  oath  as 
found  in  section  4768  indicates,  also,  that  a 
party  who  gives  the  wrong  age  'or  place'  of 
residence  may  not  be  guilty  under  the  regis- 
tration law.  The  law  nowhere  requires  the 
true  residence  to  be  stated  under  penalty,  un-' 
less  it  be  indirectly,  as  Judge  GOSE  under- 
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takes  to  show  In  bis  dissenting  opinion.  A 
party,  therefore,  who  registers  twice,  once 
from,  one  place  and  once  from  another,  would, 
if  he  voted  twice,  be  guilty  under  section 
4958,  Rem.  &  Bal.  Code;  while  one  who  caus- 
ed blm  to  so  act,  and  he  alone,  would  be 
guilty  under  section  4775.  One  object  of  the 
law  was  to  prevent  the  colonization  of  voters. 
There  can  be  no  doubt  of  the  purpose  of 
the  defendant  In  this  case  to  defraud  the 
law  in  this  respect,  and  I  believe  the  convic- 
tion should  stand. 

60SE,  J.  I  concur  in  the  result  reached 
by  Judge  CHADWICK  in  bis  dissenting 
opinion,  but  dissent  from  bis  rule  of  exclu- 
sion. I  have  stated  my  view  in  State  t. 
Ross,  supra.  I  will  only  add  that  I  think  the 
statute  which  makes  It  penal  for  "any  per- 
son" to  cause  "any  name"  to  be  placed  on  the 
registry  list  "otherwise  than  In  the  manner 
prescribed  in  this  act"  means  exactly  what 
it  says. 

ELLIS  and  MORRIS,  JJ.,  concur  in  the 
views  expressed  by  GOSE,  J. 


(87  WoBb.    700) 

STATE  V.  COHEN. 

(Supreme  Court  of  Washington.-  March  26, 
1912.) 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;  John  F.  Main,  Judge. 

Alfred  E.  Coben  was  convicted  of  violating 
the  election  laws,  and  appeals.  Reversed  and 
remanded. 

R.  L.  Blewett,  Frank  E.  Hammond,  and 
Gill,  Hoyt  &  Frye,  for  appellant  John  F. 
Murphy  and  Geo.  H.  Rummens,  for  the  State. 

PER  CURIAM.  Tbe  proper  disposition  of 
this  cause  is  governed  by  the  decision  ren- 
dered by  Department  1  on  December  2,  1911, 
in  tbe  case  of  State  v.  Ross,  119  Pac.  20, 
which  decision  was  affirmed  by  the  court  en 
banc,  upon  petition  for  rehearing,  this  day. 

Tbe  questions  determinative  of  this  case 
being  tbe  same  as  in  that,  the  Judgment  of 
the  trial  court  is  reversed,  for  the  reasons 
there  stated. 


(67  Wash.  683) 

WALSH  LUMBER  CO.  v.  CHANEY. 

(Supreme   Court  of  Washington.     March   22, 
1912.) 

1.  Refebbnck  (S  94*)— Rkpobt  or  Evidence 

— Duty  of  Referei:. 

Under  Rem.  &  Bal.  Code,  §  375,  providing 
that,  if  evidence  oflfered  by  eitner  party  is  re- 
jected by  the  referee,  the  referee  shall  note 
the  exception,  and  receive  such  testimony  and 
file  it  with  his  report,  the  referee  may  be  re- 
quired to  report  all  of  the  evidence  offered  by 
either  party. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  S  145;  Dec.  Dig.  |  94.*] 


2.  Reference  (|  102*)  —  Amendments  to 
Pleadings— Conformity  to  Proof. 

The  affirmance  of  the  referee's  report 
amounts  to  allowance  of  amendments  to  tbe 
pleadings  necessary  to  make  them  conform  to 
the  evidence  taken  by  the  referee,  who  recelv.  I 
all  of  the  evidence  offered. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  §§  181-187;   Dec  Dig.  f  102.*] 

3.  Reference  (§  58*)  —  Allowanck  op 
Amendments. 

A  referee  appointed  to  hear  a  case  upon 
the  merits  and  report  the  law  and  facts  may 
allow  amendments  to  the  pleadings,  subject  to 
review  for  abuse  of  discretion, 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  |§  89,  90;  Dec  Dig.  S  58.*] 

4.  Afpeai.  and  Erbob  (§  232*)  —Presenta- 
tion Below  —  Affirmance  of  Referee's 
Report. 

To  make  available  on  appeal  an  objection 
to  the  affirmance  of  a  referee's  report  on  the 
ground  that  objector  was  denied  the  ri§ht  to 
introduce  evidence  to  support  an  allegation  of 
his  pleading,  he  must  have  opposed  affirmance 
on  that  particular  ground  below. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1351,  1368,  1430,  1431; 
Dec  hlg.  S  232.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  (bounty;   Henry  L.  Kennan,  Judge. 

Action  by  tbe  Walsh  Lumber  Company 
against  W.  G.  Chaney.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

W.  C.  Jones,  for  appellant  Skuse  &  Mor- 
rill, for  respondent 

FULLERTON,  J.  Tbe  respondent  brought 
this  action  against  the  appellant,  alleging 
that  the  appellant  was  indebted  to  tbe  re- 
spondent in  tbe  sum  of  $1,583.83  upon  an  ac- 
count for  goods  sold  and  money  advanced 
for  the  use  of  tbe  appellant  between  May  1, 
1909,  and  October  1,  1009;  an  Itemized  state- 
ment of  tbe  account  being  attached  to  the 
complaint  as  an  exbibit  To  the  complaint 
the  appellant  answered,  making  certain  de- 
nials, and  alleging  affirmatively  that  all  of 
the  items  charged  against  the  appellant  (ex- 
cept certain  ones  not  material  to  be  stated 
here)  were  made,  charged,  and  credited  in 
the  execution  of  a  certain  contract,  whereby 
the  appellant  agreed  to  cut  and  deliver  to 
tbe  respondent  all  of  tbe  saw  timber  in  ex- 
cess of  a  stated  dimension  on  two  certain 
homesteads  named  in  the  contract.  Tbe  con- 
tract further  provided  that  tbe  respondent 
should  furnish  such  camp  supplies  as  should 
be  necessary,  and  pay  such  pay  checks  as  the 
appellant's  timekeeper  should  issue,  all  of 
which  such  sums  to  be  charged  to  the  ap- 
pellant's account;  the  contract  specially  pro- 
viding that  the  appellant  was  to  be  finan- 
cially responsible  for  the  fulfillment  of  the 
contract,  and,  in  case  there  was  any  loss,  to 
stand  such  loss.  It  was  tben  alleged  that  in 
the  execution  of  the  contract  plalntlfF  and 
defendant  had  extensive  dealings,  and  that 
the  determination  of  tbe  rights  of  tbe  parties 
involved  the  examination  of  long  and  com- 
plicated accounts  which  had  never  been  set- 
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tied,  and  that,  upon  the  examinatloii  aod 
settlement  of  such  accoants,  the  respondent 
would  be  found  Indebted  to  the  appellant  in 
a  sun  in  excess  of  $900.  Further  answer- 
ing, the  appellant  alleged  that  on,  "to  wit, 
the  22d  day  of  June,  1909,  at  the  express 
instance  and  request  of  the  plaintiff,  defend- 
ant assigned,  transferred,  and  set  over  unto 
one  Henry  Sadler  all  his  rights  and  inter- 
est in  and  to^  said  contract,  and  plaintiff 
then  and  there  accepted  feald  Sadler  as  the 
assignee  of  this  defendant  and  agreed  to 
hold  him,  and  not  this  defendant,  liable 
for  any  charges  or  advances  made  by  plain- 
tiff on  account  of  said  written  contract." 
The  prayer  of  the  answer  was  for  a  full 
and  complete  accoimting  and  settlement 
of  all  accounts  between  the  parties,  and  that 
the  appellant  have  judgment  for  any  amount 
found  due  him  on  such  accounting.  No  re- 
ply was  filed  to  the  answer.  Afterwards  the 
cause  was  brought'  on  for  trial  before  the 
superior  court,  and  the  taking  of  testimony 
commenced,  when  the  court  discovered  that 
the  taking  of  an  account  would  be  necessary 
in  order  to  determine  the  rights  of  the  par- 
ties and  referred  the  case  to  a  referee  to  take 
and  report  the  evidence  into  court,  with  his 
finding  and  conclusions  thereon. 

On  the  trial  before  the  referee,  the  Henry 
Sadler  named  In  the  appellant's  answer  was 
called  as  a  witness  by  the  respondent,  and 
asked  whether  or  not  he  had  taken  an  as- 
signment of  the  contract  between  the  re- 
spondent and  the  appellant,  and  assumed 
responsibility  for  the  advances  and  charges 
which  had  been  made  thereunder.  To  this 
question  the  appellant  objected  on  the  ground 
that  it  was  not  an  Issue  In  the  case;  that  It 
stood  admitted  in  the  pleadings,  since  it  was 
80  alleged 'in  the  answer,  and  not  denied  by 
a  rei#ly.  The  referee  Indicated  that  he 
thought  the  objection  was  well  taken,  but 
stated  that,  under  the  statute,  he  was  obli- 
gated to  take  down  all  testimony  offered  on 
either  side,  and  allowed  the  witness  to  an- 
swer. Some  question  was  thereupon  made 
as  to  the  date  of  the  assignment,  when  the 
following  took  place: 

"Mr.  Jones:  I  suppose  we  can  amend  that 
by  interlineation. 

"The  Referee:  You  wish  to  amend  para- 
graph 8  by  putting  in  the  28tb  of  June,  in- 
stead of  the  22d?    AU  right 

"Mr.  Morrill:  Now  at  this  time,  having 
amended,  I  wish  to  reply  to  that  amended 
complaint. 

Mr.  Jones:  Well,  I  will  withdraw  the 
amendment  I  withdraw  any  application  to 
amend  the  complaint — or  the  answer. 

"Mr.  Morrill:  At  this  time,  the  defendant 
having  asked  to  amend  his  answer,  as  to 
paragraph  8.  to  allege  the  28th  day  of  June, 
1908,  Instead  of  the  22d  day  of  June,  1908, 
the  plaintiff  at  this'  time  asks  leave  to  reply 
thereto,  and  does  reply  with  a  general  de- 
nial, denying  each  and  every  part  thereof. 


"Mr.  Jones:  The  defendant  withdraws  any 
request  to  amend  the  answer  in  any  particu- 
lar; and  objects  to  plaintiff  filing  a  reply  or 
an  amended  pleading  at  this  time,  as  re- 
quested, first,  because  the  referee  has  no 
power  to  allow  an  amendment;'  second,  be- 
cause the  new  pleading  sought  to  he  intro- 
duced by  the  plaintiff  changes  the  issues 
made  by  the  pleadings  as  they  now  stand; 
third,  the  amendment  suggested  by  defend- 
ant by  changing  the  date  of  the  22d  of  June 
to  the  28th,  is  a  purely  formal  amendment, 
which  may  be  made  after  trial,  and  in  no 
wise  affects  the  nature  of  the  action  or  the 
defensa.  ^ 

"Mr.  Morrill:  Plaintiff  objects  to  the  with- 
drawal of  the  amendment  for  the  reason 
that  said  amendment  was  asked  for  by  the 
defendant  and  allowed  by  the  court  by  the 
referee,  and  it  Is  therefore  now  too  late  to 
be  withdrawn.  ■ 

"The  Referee:  My  opinion  la  all  you 
gentlemen  can  do  Is  to  make  this  record,  and 
leave  these  matters  to  be  thrashed  out  with 
the  court. 

"Mr.  Jones:  I  don't  suppose  you  can  al- 
low an  amendment  anyhow. 

"The  Referee:  I  doubt  whether  I  have 
power  to  allow  an  amendment  I  have  some 
doubt  about  that" 

Thereafter  both  sides  offered  additional 
evidence  concerning  the  assignment,  and  at 
the  conclusion  of  the  case  the  referee  treated 
the  allegation  as  denied,  and  found  against 
the  appellant  on  the  question.  The  referee 
thereupon  made  an  accounting  between  the 
parties,  finding  and  concluding  that  the  re- 
spondent was  entitled  to  Judgment  against 
the  appellant  in  the  sum  of  $1,339.93  and 
the  costs  of  the  action.  The  report  was  af- 
firmed by  the  superior  court  and  Judgment 
entered  thereon  accordingly. 

The  appellant  bases  his  principal  assign- 
ment of  error  on  the  ruling  of  the  referee 
treating  the  allegation  in  the  appellant's 
answer  to  the  effect  that  there  had  been  a 
substitution  of  parties  to  the  contract  as 
denied.  He  argues  that  a  referee  has  no 
power  to  allow  an  amendment  to  the  plead- 
ing, and  that,  were  the  rule  otherwise,  he 
could  not  allow  a  reply  to  be  filed  to  an  an- 
swer where  none  was  originally  filed.  But 
the  failure  to  file  a  reply  In  this  instance 
was  clearly  an  Inadvertence  or  oversight  on 
the  part  of  the  respondent.  If  there  was  a 
substitution  of  parties  as  alleged  In  the  an- 
swer, this  alone  constituted  a  complete  de- 
fense to  the  respondent's  cause  of  action; 
and  there  would  have  been  no  necessity  for 
an  accounting  or  reference  to  take  an  ac- 
counting had  It  been  supposed  there  was  no 
issue  on  the  question  of  substitution.  The 
accounting  was  sought  by  the  appellant  him- 
self. It  was  he  that  set  up  the  contract  and 
alleged  that  there  had  been  mutual  deal- 
ings between  the  parties  necessitating  the 
examination  of  a  long  account;  and  he  made 
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no  objection  to  a  reference  after  the  court 
Itself  bad  entered  upon  tbe  trial,  and  found 
tbat  to  determine  the  Issue  the  taking  of 
an  account  was  necessary.  It  is  hardly 
possible  that  he  would  have  submitted  to 
the  appointment  of  a  referee  had  he  thought 
that  the  allegation  In  his  answer,  which  If 
confessed  would  have  rendered  an  account- 
ing unnecessai7,  was  actually  confessed. 

[1]  Tbe  statute  provides  (Rem.  &  Bal.  Code, 
S  375),  furthermore,  that  If  evidence  offered 
by  either  party  shall  not  be  admitted  by  the 
referee  on  the  trial,  and  the  party  offering 
tbe  same  excepts  to  the  decision  rejecting 
such  evidence,  the  exceptions  shall  be  noted 
by  the  referee,  and  he  shall  take  and  receive 
such  testimony  and  file  It  with  his  reiKtrt. 
Under  this  provision  of  the  statute,  tbe  ref- 
eree can  be  compelled  to'  report  all  evidence 
that  either  party  deems  material  to  the  mat- 
ters In  difference  between  the  parties. 

[2]  The  trial  court  can  also  on  the  bearing 
of  the  report  allow  such  amendments  to  the 
pleadings  as  it  dtems  necessary  to  make  the 
same  conform  to  tbe  evidence,  and  In  this 
case,  since  the  referee  did  take  and  report 
all  tJie  evidence  offered  by  either  party,  the 
affirmance  of  the  referee's  report  amounted 
to  an  allowance  of  the  necessary  amend- 
ment, and  it  is  our  duty  to  treat  such  amend- 
ment as  actually  made.  Rem.  &  Bal.  Code, 
I  1752. 

[3]  We  think,  also,  tbat  a  referee  himself, 
where  he  is  appointed  to  hear  the  case  ui>on 
Its  merits  and  report  tbe  law  and  facts  of 
the  case  to  the  court,  may  allow  an  amend- 
ment to  the  pleadings,  and  that  his  actions  in 
that  regard  are  subject  to  review  by  the 
court  for  abase  of  discretion  only.  Such  is 
the  holding  in  most  jurisdictions,  whose 
statutes  are  no  more  liberal  than  ours.  34 
C^c.  819,  tit  "Amendments." 

But  tbe  appellant  claims  that  he  was  de- 
nied his  right  to  introduce  evidence  on  this 
allegation  of  bis  answer  by  tbe  referee's  ac- 
tion, as  he  first  Indicated  that  no  amend- 
ment could  be  allowed  and  changed  his  opin- 
ion only  after  the  taking  of  evidence  had 
been  concluded.  If  tbe  appellant  has  been 
misled  by  this  action  of  the  referee,  then 
clearly  he  Is  entitled  to  have  the  cause  re- 
manded for  a  further  hearing.  But  we  are 
unable  to  find  any  support  for  tbe  claim  In 
tbe  record.  That  he  did  offer  evidence  upon 
tbe  question  after  tbe  referee  made  tbe 
announcement  tbe.  report  of  the  referee 
clearly  shows. 

[41  Tbe  record  shows,  also,  that  he  opposed 
the  affirmation  of  the  referee's  rep<}rt  in  tbe 
superior  court,  but  it  does  not  show  that 
be  made  this  specific  objection,  and  took 
the  ruling  of  the  court  thereon.  This  he  was 
obligated  to  do  to  make  the  error  available 
here.  If  he  was  misled  by  the  referee  In 
this  regard,  he  should  have  asked  for  an- 
other reference  and  leave  to  introduce  fur- 
ther evidence  on  tbe  particular  issue.    It  is 


not  enough  to  suggest  in  tills  court  for  tiie 
first  time  the  possibility  that  he  was  misled. 
It  was  within  his  power  to  show  the. fact,  and 
without  such  a  showing  the  appellate  court 
must  presume  the  fact  did  not  exist. 

The  appellant  takes  exception  to  certain 
facts  found  by  the  referee,  but  we  are  satis- 
fled  tbat  be  found  according  to  the  weight 
of  the  evidence  upon  all  the  disputed  points. 
There  was  clearly  no  substitution  of  parties, 
and  the  evidence  convinces  us,  also,  that  the 
differences  between  the  parties  arising  from 
the  scale  of  the  logs  was  settled  by  the  al- 
lowances made  to  the  appellant  on  tbat 
amoimt  by  the  respondent. 

The  judgment  Is  affirmed. 

DTTNBAR,  C.  J.,  and  GOSE,  PARKER, 
and  MOUNT,  JJ.,  concur. 


(67  Waah.  47S) 

ROCKWELL  V.  EILER'S  MUSIC  HOUSE. 

(Supreme  Court  of  Wastiington.    March  Hi, 
1912.) 

1.  Landlobo  and  Tenant  (§  134*)— Enjot- 
UENi  OF  Premises— Purposes  fob  Use. 

Leased  premises  may  be  used  for  any  law- 
ful  purpose,  in  the  absence  of  restriction  in 
the  lease. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {|  482-^186;  Dec  Dig. 
!  134.*] 

2.  Evidence  (|  442*)-*Paboi,  Evidence  Af- 
FECTINO  Lease— Admissibelitt. 

Tbe  terms  of  a  written  lease,  complete  in 
itself,  cannot  be  changed  by  showing  a  con- 
temporaneous parol  agreement. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S|  1874-1899;   Dec  Dig.  $  442.»] 

3.  Landlord  and  Tenant  (|  134*)— Enjot- 
KENT  OF  Premises — Pouce  Reqltlations. 

Since  persons  contracting  respecting  mat- 
ters  governed  by  police  regulations  are  charg- 
ed with  knowledge  of  such  regulations,  the 
facts  that  a  lessee  of  premises,  under  a  lease 
which  did  not  limit  tbe  use  of  the  building,  did 
not  know  of  an  ordinance  requiring  the  con- 
struction of  an  exit  as  a  prerequisite  to  the 
use  of  the  bnilding  for  a  moving  picture  show, 
and  that  the  lessor  did  not  disclose  that  fact 
to  him,  give  the  lessee  no  rights  against  the 
lessor  on  municipal  authorities  preventing  use 
of  tbe  premises  for  a  show  until  an  exit  should 
be  constructed. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {§  482-488;  Dec.  Dig. 
i  134.»] 

4.  Landlord  and   Tenant   (§t  194.   198*) — 
Termination  of  Relation — Kiout  to  Ao- 

CRi'ED  Rent. 

On  termination  of  the  relation  of  land- 
lord and  tenant,  it  was  immaterial  to  the  land- 
lord's right  to  accrued  rent  whether  there  was 
a  re-entry  and  termination  of  the  lease  for 
nonpayment  of  rent  or  a  surrender. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  g§  7S8,  789,  763;  Dec 
Dig.  §1  194,  198.*] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ; .  Ernest  M.  Card, 
Judge. 

Action    by    Dudley    H.    Rockwell    against 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dlf.  ft  Am.  Dig.  Key  No.  Serlea  &  Rep'r  Indexes 
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SOer'B  Music  House.    Jodgment  for  defend- 
ant, and  plalnttS  appeals.    Affirmed. 

Stallcup  &  Keyes,  for  appellant  Walter 
M.  Harvey,  for  respondent 

GOSE,  J.  Tbis  Is  an  appeal  from  a  Judg- 
ment entered  In  favor  of  the  defendant,  aft- 
er a  demurrer  had  been  sustained  to  the 
complaint,  and  the  plaintiff  had  declined  to 
plead  further.  The  appellant  predicates  his 
cause  of  action  upon  a  lease  which  bears 
date  July  7,  1910.  The  lease  provides: 
"That  said  party  of  the  first  part  [the  re- 
spondent] does  by  these  presents  lease  and 
demise  unto  the  said  party  of  the  second 
part  [the  appellant]  that  part  of  the  second 
and  third  floors  commonly  known  as  the 
Temple  of  Music,  situate  and  being  In  that 
building  described  aS  843-845  C  street  Ta- 
coma,  Washington,  and  room  number  one 
(1)  on  the  second  floor,  with  the  appurte- 
nances, for  the  term  of  five  (5)  years,  from 
the  Ist  day  of  August,  one  thousand  nine 
hundred  and  ten,  for  the  sum  of  twelve 
thousand  dollars  ($12,000.00),  payable  in  gold 
coin  of  the  United  States  of  America,  as 
follows,  to  wit:  The  sum  of  one  hundred 
and  sixty-five  dollars  ($165.00)  per  month 
for  the  first  year;  one  hundred  and  ninety 
dollars  ($190.00)  per  month  for  the  second 
year,  and  two  hundred  and  fifteen  dollars 
($215.00)  per  month  for  the  third,  fourth 
and  fifth  years,  as  follows,  to  wit:  The 
sum  of  three  hundred  and  eighty  dollars 
($380.00)  at  the  time  of  the  signing  of  this 
lease,  being  payment  for  the  first  and  last 
month's  rent,  the  receipt  whereof  is  hereby 
acknowledged,  and  the  rent  thereafter  shall 
be  paid  on  the  1st  of  each  and  every  month 
thereafter  in  advance  during  the  said  term 
of  this  lease.  •  •  •"  The  lease  further 
provides  that  the  respondent  may  re-enter 
the  premises  and-  remove  all  persons  there- 
from in  case  of  a  default  in  the  payment 
of  rent,  or  if  default  shall  be  made  in  any 
of  the  covenants  of  the  lease,  and  obligates 
the  appellant  to  pay  the  rent  in  the  manner 
stipulated.  It  further  provides  that  the  re- 
spondent shall  pay  for  light  used  by  the  ap- 
pellant, and  for  the  power  to  run  the  or- 
gan in  the  building;  that  all  improvements 
and  changes  made  by  the  appellant  shall 
be  at  his  expense ;  that  they  shall  conform 
to  the  iQsurance  laws  and  ordinances  of 
the  dty;  that  they  shall  become  a  part  of 
the  building  and  remain  therein  after  the 
expiration  of  the  lease;  and  that,  if  they 
incTease  the  cost  of  the  insurance  on  the 
building,  the  excess  shall  be  borne  by  the 
appellant  The  complaint  is  of  too  great 
length  to  be  set  forth  in  extenso.  It  al- 
leges. In  substance,  tbat  the  appellant,  with 
the  knowledge  of  the  respondent,  leased  the 
premises  for  the  purpose  of  carrying  on  a 
moving  picture  show;  that  the  premises 
prior  to  and  at  the  time  of  the  letting  were 
used  for  public  shows  and  entertainments, 


and  were  equipped  with  chairs  and  seats  for 
that  purpose;  that  the  appellant  did  not 
know  that  the  premises  could  not  be  used 
for  the  contemplated  purpose;  that  the  re- 
spondent "did  not  disclose"  to  the  appellant 
that  the  premises  could  not  "be  any  longer 
used  for  such  purposes"  or  for  the  use  of 
audiences  f^r  any  puri>ose  "until  an  exit 
for  escape  in  case  of  flre"  should  be  con- 
structed extending  over  a  part  of  the  build- 
ing not  included  in  the  lease;  that  it  was 
agreed  that  the  appellant  should  make  cer- 
tain alterations  and  permanent  improve- 
ments, "the  same  being  considered  taken 
and  accepted  as  part  payment  in  the  rent- 
al charge  of  said  premises,  so  that  the 
cash  rate* of  the  monthly  rental  was  pro- 
portionately reduced  as  stated  In  the  lease 
in  consideration  of  the  same" ;  that  the  ap- 
pellant entered  into  the  possession  of  the 
premises  and  completed  the  Improvements 
on  the  30th  day  of  September;  that  the 
chief  of  the  flre  department  of  the  city  then 
notified  the  appellant  that  the'  premises 
could  not  be  used  for  moving  picture  shows 
until  an  exit  was  constructed  in  conformity 
with  the  city  ordinance ;  that  the  respondent 
refused  to  construct  the  exit;  that  the  ap- 
pellant on  October  15th  opened  the  show, 
and  was  arrested  by  the  city  authorities; 
that  on  the  25th  day  of  October,  the  re- 
spondent refusing  to  construct  an  exit,  the 
appellant  "then  and  there  surrendered  such 
leasehold  estate  and  the  keys  thereof"  to 
the  respondent;  and  that  it  has  since  had 
the  possession  and  control  of  the  premises. 
It  is  further  alleged :  "That  thereafter,  and 
on  or  about  the  4tb  day  of  November,  1910. 
the  said  defendant  commenced  an  action 
against  this  plaintiff  upon  said  lease  con- 
tract for  the  sum  of  one  hundred  and  sixty- 
five  dollars  ($165.00)  for  the  rent  for  the 
month  of  October,  1910;  that  thereafter, 
while  said  action  was  still  pending,  the  said 
defendant  agreed  to  and  did  terminate  the 
said  lease,  and  accepted  the  said  surrender 
theretofore  made  of  the  same.    •    ♦    • " 

The  appellant  seeks  to  recover  upon  three 
causes  of  action.  The  first  cause  of  action 
is  for  the  recovery  of  $215  paid  as  rental 
at  the  time  of  the  execution  of  the  lease 
for  the  rent  of  the  last  month  of  the  term. 
The  second  cause  of  action  is  for  the  re- 
covery of  the  rent  paid  for  the  months  of 
July,  August,  and  September,  1910.  The 
third  cause  of  action  is  for  the  recovery  of 
the  amount  paid  by  the  appellant  for  re- 
pairs and  Improvements  on  the  building, 
upon  the  allegation  that  the  Improvements 
are  of  a  "lasting  and  beneficial"  character. 
The  three  causes  of  action  are  so  Intluiately 
associated  that  we  will  consider  them  to- 
gether. 

[1]  There  being  no  restrictions  in  the 
lease  as  to  the  purposes  for  which  the  prem- 
ises may  be  used,  the  appellant  was  at  lib- 
erty to  use  them  for  all  lawful  purposes. 
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Haytan  t.  Seattle  Brewing  &  Malting  Co., 
119  Pac.  739. 

[2]  The  lease  is  complete  in  itseU,  and 
its  terms  cannot  be  changed  by  a  contem- 
poraneous parol  agreement.  Hockersmith 
V.  Ferguson,  63  Wash.  581,  116  Pac.  11. 

[.3]  The  appellant  cannot  recover  under 
the  terms  of  the  lease  by  the  ni&tter  pleadr 
ed.  The  allegation  is  that  be  had  no  knowl- 
edge of  the  ordinance  requiring  the  con- 
struction of  an  exit  as  a  prerequisite  to  the 
use  of  the  butlding  for  a  moving  picture 
show,  and  that  the  resxwndent  "did  not  dis- 
close" that  fact  to  him.  This  is  true  for 
two  reasons:  (1)  The  lease  does  not  limit 
the  use  of  the  bnildtng;  and  (2)  the  city 
ordinances  operate  with  all  the  force  of  a 
statute  within  the  limits  of  the  municipali- 
ty, and  all  persons  "within  the  corporate 
territory  are  bound  to  take  notice  of  their 
provisions"  when  duly  enacted  and  promul- 
gated, and  to  obey  them.  28  Cyc.  291.  292. 
All  persons  who  contract  within  the  limits 
of  a  municipality  in  reference  to  matters 
which  are  governed  by  police  regulations 
are  charged  with  knowledge  of  their  pro- 
visions. North  Birmingham  Street  Ry.  Co. 
V.  Calderwood,  89  Ala.  247,  7  South.  360, 
18  Am.  St.  Rep.  105;  Central  K.  Co.  v.  B. 
k  W.  R.  Co..  87  Ga.  386,  13  S.  B.  520 ;  Hope 
V.  Alton.  214  111.  102,  73  N.  B.  406;  Palmyra 
V.  Morton,  25  Mo.  593;  Buffalo  v.  Webster, 
10  Wend.  (N.  X.)  100. 

[4]  It  is  not  important  whether  the  mat- 
ter set  forth  in  the  complaint  be  treated  as 
a  re-entry  and-  termination  of  the  lease  for 
the  nonpayment  of  rent  or  a  surrender.  In 
either  case,  there  was  a  termination  of  the 
relation  of  landlord  and  tenant,  and  the 
right  of  the  landlord  to  accrued  rent  was 
flxed  and  determined  by  the  terms  of  the 
lease.  "A  surrender  has  no  effect  upon  the 
liability  of  the  tenant  for  rents  accrued 
at  the  time  of  the  surrender.  And  this  is 
true  though  the  rent  was  payable  in  advance 
fpr  a  period  beyond  the  time  of  the  surren- 
der, and,  a  fortiori,  rent  paid  in  advance 
<^nnot  be  recovered  on  surrender."  18  Am. 
&  Eng.  Ency.  T^w  (2d  Ed.)  29.5.  The  same 
rule  is  well  stated  in  American  Bonding 
Company  v.  Pueblo  Investment  Company, 
150  Fed.  17,  80  C.  C.  A.  97,  9  L.  R.  A.  (N. 
S.)  557,  10  Ann.  Cas.  .'557,  as  follows:  "The 
termination  of  a  lease  during  its  term  by 
surrender,  by  re-entry,  or  by  eviction  with- 
out more  discharges  the  lessee  from  liability 
for  rents  that  have  not  accrued,  but  leaves 
him  liable  for  all  the  rents  which  have  ac- 
crued and  become  due,  and  for  the  perform- 
ance of  all  covenants  whose  fulfillment  is 
due."  See,  also,  Cameron  v.  Little,  62  Me. 
550;  Learned  v.  Ryder,  61  Barb.  (N.  Y.) 
552 ;  Sperry  v.  Miller,  16  N.  Y.  407.  Taylor 
V.  Flnnigan,  189  Mass.  508,  76  N.  E.  203, 
2  L.  R.  A.  (N.  S.)  973,  is  an  instructive  case 
upon  all  the  questions  under  consideration, 
and  is-  directly  in  point    ,In  that  case  it 


was  held  that  a  lessor  of  a  building,  used 
by  the  lessee  as  a  theater,  who  has  not 
covenanted  to  make  repairs,  does  not  breach 
the  lease  by  falling  to  furnish  additional 
means  of  egress  ordered  by  the  inspector 
of  pul\lic  buildings,  for  want  of  which  the 
lessee's  license  to  carry  on  theatrical  per- 
formances was  suspended.  In  that  case, 
as  in  the  case  at  bar,  it  was  alleged  that 
the  order  requiring  additional  means  of 
egress  could  not  be  compiled  with  within 
the  portion  of  the  building  demised  to  the 
defendant.  In  addressing  itself  to  that 
question,  the  court  observed  that  there  was 
no  averment  that  upon  request  the  landlord 
refused  to  assent  to  such  repairs  being  made 
by  the  lessee,  so  far  as  they  were  necessary 
to  comply  with  the  order.  Nor  is  there  such 
an  allegation  in  the  complaint  In  the  case. 
at  bar.  The  averment  here  is  that  the  re- 
spondent refused  to  provide  the  means  of 
egress.  It  is  not  necessary  to  consider  what 
the  appellant's  rights  would  be  if,  upon  re- 
quest, the  respondent  had  refused  him  per- 
mission to  construct  an  exit  upon  the  walls 
of  the  uAleased  portion  of  the  premises.  Nor 
is  it  necessary  to  consider  whether  such 
right  was  implied  from  the  terms  of  the 
lease  and  the  facts  pleaded.  Rosenbaum 
V.  United  States  Credit-System  Co.,  64  N. 
J.  Law,  34,  44  Atl.  966.  cited  by  the  appel- 
lant, is  not  in  point  The  decision  in  that 
case  is  based  upon  the  principle  that  a 
mistake  in  regard  to  the  law  of  another 
state  is  a  mistake  of  fact,  and  it  was  held 
that,  where  an  employer  with  knowledge 
of  the  laws  of  a  sister  state  engages  an  em- 
ploy6  who  has  no  knowledge  of  the  laws 
of  that  state  to  enter  into  a  contract  for 
service  to  be  rendered  therein  forbidden  by 
the  laws  of  that  state,  the  employer  is  li- 
able for  damages  upon  the  ground  of  fraud. 
It  is  scarcely  necessary  to  say  that  the  case 
is  not  In  point.  Nor  are  the  authorities 
upon  the  question  of  a  failure  of  considera- 
tion pertinent  to  the  facts  pleaded. 

In  conclusion  it  suffices  to  say  that  the 
use  of  the  premises  was  not  limited  by  the 
terms  of  the  lease;  that  the  lea.se  Ls  com- 
plete in  itself;  that  the  respondent  did  not 
engage  to  make  any  repairs  or  improve- 
ments upon  the  premises;  that  the  appel- 
lant did  engage  to  make  certain  improve- 
ments; that  both  parties  were  bound  to 
take  notice  of  the  police  regulations  of  the 
city  where  the  subject-matter  of  the  con- 
tract was  situated;  that  there  is  no  aver- 
ment that  the  respondent  misled  the  appel- 
lant, or  that  it  refused  to  permit  him  to 
construct  the  exit  uiKin  the  wall  of  the  , 
building  without  the  terms  of  the  lease; 
that,  upon  the  cancellation  or  surrender  of 
the  lease,  the  appellant  was  obligated  to 
pay  all  rent  that  had  accrued  by  the  terms 
of  the  lease,  and  that  the  complaint  when 
read  with  the  lease  shows  no  breach  of  any 
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of  Its  terms  or  of  any  legal  daty  upon  the 
part  of  tbe  respondent. 
The  Judgment  la  therefore  afiSrmed. 

CHADWICK,  PARKKR,  and  CROW,  JJ., 
concur. 


(C7  Waab.   474) 

GIBSON  y.  GIBSON  et  al. 

(Supreme   Court   of   Washington.      March   10, 
1912.) 

1.  DivoBCB  (I  184*)  —  Cbdei.  and  Inhuman 
Tbeatmsnt— Findings— Appeal 

Where,  in  an  action  for  divorce  for  cruel 
and  inhaman  treatment,  the  court  found  the  ulti- 
mate fact  of  cruelty,  an  objection  that  the  find- 
ing was  not  sufficiently  broad  to  support  a  de- 
cree, was  not  ground  for  reversal  on.  appeal, 
where  the  evidence  was  made  a  part  of  the 
record. 

[EM.  Note.— For  other  cases,  see  IMvorce,  Cent. 
Dig.  f  f  570-673 ;   Dec  Dig.  f  184.*] 

2.  DivoRcs  (S  130*)  —  Cbukl  and  Inhuman 
Tbeatmknt— S}viDKNCi:. 

In  an  action  for  divorce,  evidence  of  refusal 
of  intercourse  held  to  justify  a  finding  that  de- 
fendant was  guilty  of  cruel  and  inhuman  treat- 
ment. 

ri^.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  li  442^445;   Dec.  Dig.  |  130.*] 

3.  DivoBCE  (f  240*)  —  Cbukl  and  Inhuman 
Tkeatment— Alimont. 

Plaintiff,  when  60  years  of  age,  married 
defendant,  who  represented  herself  to  be  30,  on 
December  29,  lOQO.  Plaintiff  lived  with  defend- 
ant until  July  lat  following,  and  filed  a  bill  for 
divorce  for  cruel  and  inhnman  treatment  Septem- 
ber 1,  1910.  There  was  no  community  proper- 
ty. The  evidence  indicated  that  defendant  had 
no  love  or  affection  for  plaintiff,  but  that  the 
marriage  on  her  part  was  a  sham  and  a  pre- 
tense; her  entire  course  of  conduct  being  one 
of  fraud  and  deceit.  Pending  the  action,  and 
under  an  order  of  the  court,  plaintiff  paid  her 
$600  alimony,  $125  suit  money,  and  f250  at- 
torney's fees  and  the  court,  after  granting  plain- 
tiff a  divorce  and  denying  a  motion  for  a  new 
trial,  gave  defendant  judgment  for  costs  and  for 
an  additional  counsel  fee  of  $500.  In  addition 
to  these  sums,  plaintiff  gave  defendant  money 
for  her  personal  expenses.  Including  debts  which 
she  incurred,  amounting  in  all  to  about  $1,000. 
Held,  that  defendant  was  not  entitled  to  any 
farther  alimony. 

[EM.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  H  675-678;   Dec.  Dig.  i  240.*] 

4.  DivoBCE   (t  229*)— Decreb— Modification 

New  7biaIj 

Under  Rein.  &  Bal.  Code,  |f  368,  398,  402, 
providing  that  the  court,  in  passing  on  a  mOr 
tion  for  new  trial  in  a  divorce  action,  may  re- 
open the  case  for  further  testimony  or  modify 
the  decree,  and  that  a  new  trial  is  an  examina- 
tion of  an  issue  in  the  same  court  after  a  trial 
and  decision  by  a  jury,  court,  or  referee,  v^here 
defendant,  in  an  action  for  divorce,  applied  for 
a  new  trial,  the  court,  on  such  motion  could 
modify  the  original  decree,  so  as  to  retjuire  plain- 
tiff to  pay  defendant's  costs,  and  to'  award  her 
an  additional  attorney's  fee  of  $500. 

[Ed.  Note. — For  other  eases,  see  Divorce,  Cent. 
Dig.  {  656;    Dec.  Dig.  {  229.*] 

5.  Divorce  (J  223*)  — Action  by  Husband- 
Wife's  Attornet'b  fibs. 

The  allowance  of  costs  and  reasonable  at- 
torney's fees  in  favor  of  a  wife  in  a  divorce  ac- 
tion, withont  regard  to  whether  she  is  the  pre- 
vailing party,  is  within  the  sound  discretion  of 


the  trial  court,  'and  Its  rulings  In  that  respect 
will  not  be  disturbed,  unless  an  abuse  of  discre- 
tion is  clearly  shown. 

[Eld.  Note. — For  other  cases,  see  Divorce,  Cent. 
IMg.  I  645 ;  Dec.  Dig.  {  223.*] 

6.  Divorce  (J  151*)— New  Triai^— MooincA- 

TION    OF  JUOOMENT. 

Where  a  motion  for' a  new  trial  has  been 
overruled  in  an  action  for  divorce,  a  further  ap- 
plication for  new  trial  or  modification  of  the 
decree  is  improper. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Ctat. 
Dig.  IS  509-^13;    Dec.  Dig.  S  151.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;    D.  H.  Carey,  Judge. 

Suit  by  Stephen  A.  Gibson  against  Marie 
M.  T.  Gibson  and  another.  Judgment  for 
plaintiff,  and  both  ixirties  appeal.    Afiirmed. 

Belt  &  Powell  and  Scott  &  Campbell,  for 
appellant.  R.  L.  Edmlston  and  A.  M.  Craven, 
for  respondents. 

GOSE,  J.  This  is  a  salt  for  divorce,  con- 
solidated with  an  action  for  the  recovery  of 
certain  certificates  of  mining  stock  issued  by 
the  defendant  corporation.  There  was  a  de- 
cree for  the  plaintiff  in  both  actions.  The 
defendant  Marie  T.  Gibson  has  appealed,  and 
the  plaintiff,  hereafter  called  cross-appellant, 
has  taken  a  cross-appeal  from  that  part  of 
the  decree  awarding  costs  and  attorney's 
fees  to  the  defendant  Mrs.  Gibson.  The  ap- 
peal of  Mrs.  Gibson,  hereafter  called  the 
appellant,  will  be  first  considered. 

[1]  The  court  found  that  the  appellant  has 
subjected  the  cross-appellant  to  cmel  and 
inhuman  treatment,  rendering  his  life  bur- 
densome, and  that  It  is  Impossible  for  them 
to  longer  live  together  as  husband  and  wife. 
It  further  found  that  the  charge  of  adultery 
made  by  the  appellant  against  the  cross- 
appellant  in  her  cross-complaint  Is  untrue. 
The  appellant's  first  contention  is  that  the 
finding  of  cruelty  is  not  sufficiently  broad  to 
support  the  decree  of  divorce.  It  suffices  to 
say  that  the  ultimate  fact  of  cruelty  is 
found.  While  we  adhere  to  the  rule  announc- 
ed In  Bloom  v.  Bloom,  57  Wash.  23,  106  Pac. 
197,  135  Am.  St.  Rep.  965,  that  It  is  better 
practice  to  have  "full  and  explicit"  findings, 
we  will  not  give  the  findings  a  technical  con- 
struction, where  the  evidence  is  before  us, 
but  will  consider  the  case  on  its  merits. 

[2]  The  appellant  next  contends  that  the 
evidence  does  not  support  the  decree.  We 
need  say  but  little  on  this  question.  The 
marriage  occurred  December  29,  1909,  at  the 
home  of  the  cross-appellant  in  the  city  of 
Spokane.  He  left  his  home  about  July  1, 
1910,  and  filed  his  bill  for  divorce  about 
September  1st  following.  Between  these 
dates,  there  was  no  reconciliation.  The  ap- 
pellant, prior  to  the  marriage,  was  living  in 
Tacoma.  About. three  weeks  after  the  mar- 
riage, she  returned  to  Tacoma,  where  she 
remained  from  three  to  five  weeks ;  then 
returned  to    Spokane,    where   she   remained 
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until  AprQ  I2th,  when  sbe  again  went  to 
Tacoma,  and  did  not  return  to  Spokane  until 
June  14tb.  It  is  conceded  tliat  there  was  no 
cohabitation.  The  appellant  Justifies  her  ac- 
tion on  the  ground  ~of  ill  health,  and  claims 
that  there  was  an  antenuptial  agreement 
that  there  should  be  no  coliabitatlon  for  six 
months  after  the  marriage.  This  is  denied 
by  the  cross-appellant  In  the  marriage  cer- 
tificate, the  appellant  represents  her  age  to 
be  30  years,  and  the  cross-appellant  repre- 
sents his  age  to  be  60  years.  The  finding  of 
cruelty  la  fully  warranted  by  the  evidence. 
It  would  be  a  mockery  to  speak  of  the  re- 
lation as  a  marriage.  It  was  a  marriage  in 
name  only.  The^  substance  was  entirely 
wanting.  It  is  apparent  from  all  the  testi- 
mony that  the  appellant  had  no  love  or  affec- 
tion for  the  cross-appellant  The  marriage 
on  her  part  was  a  sham  and  a  pretense,  and 
her  entire  cpurse  of  conduct  towards  the 
husltand  was  one  of  fraud  and  deceit  The 
court  found  that  her  charge  of  adultery 
against  her  husband  had  no  foundation  in 
fact.  This  was  equivalent  to  a  finding  of 
cruelty  against  her.  The  other  evidence  of 
cruelty  need  not  be  pointed  out  It  suffices 
to  say  that  there  is  an  abundance  of  such 
evidence. 

[31  It  Is  argued  tliat  the  appellant  should 
have  been  awarded  a  portion  of  the  prop- 
erty. On  the  property  question,  the  court 
^ound  that  there  is  no  community  property, 
wh)ch  is  conceded,  and  that  the  appellant 
obtaihied  the  certificates  of  mining  stock 
through  false  representations.  The  decree 
dissolved  the  marriage  relation  at  the  suit 
of  the  cross-appellant,  directed  that  the  ap- 
pellant take  nothing  under  her  cross-com- 
plaint, required  her  to  indorse  and  deliver 
the  stock  certificates  to  the  cross-appellant, 
and  decreed  that  she  has  no  Interest  in  any 
Of  the  property.  Pending  the  action,  pur- 
suant to  an  order  of  the  court,  the  cross- 
appellant  paid  the  appellant  |600  alimony, 
$125  suit  money,  and  $250  attorney's  fees. 
In  denying  the  motion  for  a  new  trial,  the 
court  gave  the  appellant  Judgment  for  her 
costs  and  for  additional  counsel  fees  of  $500. 
In  addition  to  these  Items,  the  cross-appellant 
gave  her  money  for  her  personal  expenses, 
including  debts  which  she  incurred,  amount- 
ing to  about  $1,000.  The  husband  Is  a  re- 
tired farmer  In  comfortable  circumstances, 
and  about  63  years  of  age.  To  require  him 
to  pay  her  more  than  he  has  already  paid 
would  be  a  rank  injustice.  She  has  already 
garnered  enough  from  his  estate. 

[4,6]  We  will  now  consider  the  cross-ap- 
peal. The  findings  of  fact,  decree,  and  mo- 
tion for  a  new  trial  were  each  filed  with 
the  clerk  on  March  loth.  The  decree  pro- 
vides that  neither  party  recover  costs,  and 
that  the  appellant  recover  no  attorney's  fees. 
The  motion  for  a  new  trial  was  overruled; 
but  the  order  overruling  the  motion  modified 


the  original  decree  to  the  extent  that  it 
required  the  cross-appellant  to  pay  the  ap- 
pellant's costs  and  an  additional  attorney's 
fee  of  $500.  The  court  had  Jurisdiction,  in 
passing'  on  the  motion  for  a  new  trial,  to 
reopen  the  case  for  further  testimony,  or 
to  modify  the  decree.  He  chose  the  latter 
course.  1  Rem.  &  Bal.  Code,  §i  3C8,  398,  402. 
Section  398  Is  as  follows:  "A  new  trial  is  a 
re-examinatlon  of  an  Issue  In  the  same  court 
after  a  trial  and  decision  by  a  Jury,  court, 
or  referees."  The  allowance  of  costs  and 
reasonable  attorney's  fees  in  favor  of  the 
wife  in  divorce  cases,  without  regard  to 
whether  she  is  the  prevailing  party,  is  a 
matter  within  the  sound '  discretion  of  the 
trial  court;  and  its  rulings  in  that  respect, 
unless  an  abuse  of  discretion  is  clearly 
shown,  will  not  be  interfered  with  on  appeal. 
Van  Gelder  v.  Van  Gelder,  61  Wash.  146, 
112  Pac.  86.  This  is  an  assumed  risk  which 
the  husband  takes  with  him  from  the  mar- 
riage alter,  and  which  follows  him  until 
death  or  divorce  squares  the  debt.  Rem.  A 
Bal.  Code,  §  988.  The  record  shows  no  abuse 
of  discretion  on  this  question. 

[6]  The  cross-appellant  has  cited  author- 
ities which  hold  that,  after  a  motion  for  a 
new  trial  lias  been  overruled,  a  further  ap- 
plication for  a  new  trial  or  modification  of 
the  Judgment  cannot  be  heard.  This  is 
undoubtedly  the  correct  rule.  He  cites  upon 
this  question  Bumham  v.  Spokane  Mercan- 
tile Company,  18  Wash.  207,  31  Pac.  363,  and 
other  cases.  Klncaid  v.  Walla  Walla  Valley- 
Traction  Company,  57  Wash.  334,  106  Pac. 
918,  135  Am.  St.  Rep.  982,  announces  the 
same  rule.  These  cases,  however,  have  no 
application. 

The  Judgment  is  affirmed  as  to  Ixith  par- 
ties. .  Neither  party  will  recover  costs  on 
appeal. 

PARKER,  CROW,  and  CHADWIOK,  3J., 
concur. 


(n  Wash.  632> 

KOENIG  V.  WHATCOM  FALLS  MILL  00. 
et  aL 

(Supreme  Court  of  Washington.    March  26, 
1912.) 

1.  Boundaries    (g    37*)  —  Asceetainment  — 
Evidence— Sufficiency. 

In  an  action  to  recover  damages  for  the 
cutting  and  removal  of  timber,  evidence  as  to 
the  boundaries  of  plaintiff's  land  iield  insuffi- 
cient to  support  the  verdict  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Cent  Dig.  S|  184-194;   Dec.  Dig.  i  37.»] 

2.  BouNDABiES     (§     7*) —Ascertainment  — 
Rules. 

Where  the  quarter  corners  of  a  section 
are  lost,  they  should  be  relocated  on  a  straight 
line  between  section  corners  and  equidistant 
therefrom. 

[Ed.  Note. — For  other  cases,  see  Boundaries,. 
Cent.  Dig.  §§  58-6.5;    Dec.  Dig.  $  7.*] 
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3.  Nkw  Tbiai;   (|   6ft*)— Bvidencb— Discbk- 
noN  OF  Tmai,  Coubt. 

The  refasal  of  a  new  trial  was  an  abuse 
of  discretion  where  the  question  was  one  of 
sarreyinK,  and  tlie  verdict,  which  was  against 
the  testimony  of  competent  surveyors,  was  sup- 
ported only  by  very  slight  evidence  of  a  wit- 
ness nnacquainted  with  that  science. 

[EJd.  Note.— Fop  other  cases,  see  New  Trial, 
Cent.  Dig.  I  141;  Dec.  Dig.  {  69.»] 

Department  1.  Appeal  from  Snperlor 
Court,  Snohomish  County;  W.  W.  Black, 
Jadge. 

Action  by  Henry  Koenlg  against  the  What- 
com Falls  Mill  Company  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Beversed  and  remanded. 

Badley,  Hadley  &  Abbott  and  Oooley  & 
Horan,  for  appellants.  B.  0.  Dalley,  for  re- 
spondent. 

PARKER,  J.  This  is  an  action  to  recover 
damages  for  the  catting  and  removal  of  tim- 
ber wbich  is  claimed  to  be  the  property  of 
tbe  plaintiff.  A  trial  before  the  court  and  a 
Jury  resulted  in  a  verdict  and  Judgment  in 
favor  of  the  plaintiff,  from  which  the  de- 
fendants have  appealed.  Among  other  errors 
assigned  is  the  denial  by  the  trial  court  of 
appellant's  motion  for  a  new  trial  made  upon 
the  ground  of  insufficiency  of  the  evidence  to 
SDstaln  the  verdict  In  view  of  our  conclu- 
sions npon  the  questions  presented  by  this 
assignment,  we  deem  it  unnecessary  to  no- 
tice other  contentions  of  counsel. 

Appellant  Whatcom  Falls  Mill  Company 
is  the  owner  of  the  east  half  of  the  S.  W.  M 
of  section  22,  township  31  N.,  range  6  E., 
W.  Mm  in  Snohomish  county.  Appellant  Mat- 
son,  at  the  time  of  the  alleged  trespass,  was 
employed  by  the  mill  company  in  charge  of 
Its  logging  operations  upon  this  land.  Re- 
spondent is  the  owner  of  the  W.  y^  of  the  S. 
E.  %  of  the  same  section.  This  results  In 
the  north  and  south  center  line  of  the  sec- 
tion being  the  common  boundary  between 
the  two  tracts  of  land.  Respondent  claims 
that  in  logging  operations  conducted  by  ap- 
pellants upon  the  land  of  the  mill  company 
they  cut  and  removed  the  timber  from  a 
strip  of  his  land  478  feet  wide,  lying  immedi-- 
ately  east  of  and  along  the  boundary  line  be- 
tween the  two  tracts.  Ap{>ellaut»  concede 
that  they  inadvertently  cut  and  removed  tim- 
ber from  a  strip  of  respondent's  land  about 
85  feet  wide,  lying  immediately  east  of  and 
along  the  true  boundary  line  between  the 
two  tracts;  but  deny  that  they  cut  timber 
from  or  trespassed  upon  respondent's  land 
to  any  greater  extent  It  is  clear  from  the 
record  before  us  that  the  Jury  concluded  that 
the  boimdary  line  between  the  two  tracts 
was  proven  to  be  tbe  line  claimed  as  such  by 
respondent,'  and  that  appellants  trespassed 
npon  his  land"  substantially  to  the  extent 
claimed  by  him.  It  is  also  clear  that  the 
Jury  measured  respondent's  damage  accord- 


ingly. -If  tbe  evidence  is  sufficient  to  sup- 
port tbe  conclusion  of  the  Jury  as  to  the  lo- 
cation of  the  boundary  line.  It  was  not  error 
for  the  trial  court  to  deny  appellants  a  new 
trial;  but,  if  the  evidence  is  insufficient  to 
support  such  conclusion,  then  a  new  trial 
should  have  been  granted  to  appellants. 
There  is  practically  no  conflict  in  the  evi- 
dence upon  the  question  of  the  true  location 
of  the  north  and  south  center  line  of  the  sec- 
tion, that  being  the  line  in  dispute,  in  so  far 
as  the  truth  of  the  statements  made  by  tbe 
several  witnesses  in  .tbelr  testimony  is  con- 
cerned. The  question  Is  to  l>e  decided  by 
the  comparative  probative  force  of  the  facts 
testified  to  rather  than  by  the  comparative 
credibility  of  the  witnesses.  We  may  for 
present  purposes  proceed  upon  the  theory 
that  respondent  and  his  witness  testified 
truthfully  as  to  the  facts  upon  which  he 
rests  his  claimed  location  of  the  line. 

[1,2]  This  land  was  surveyed  by  the  gov- 
ernment in  the  year  1879.  About  tbe  year 
1889  respondent  acquired  the  W.  %  of  the 
S.  E.  %  of  the  section  from  the  government. 
At  that  time,  and  at  all  times  since  then, 
the  original  quarter  comer  on  the  south  line 
of  tbe  section,  which  was  established  by  the 
government  surveyor  upon  the  ground,  if 
any  such  corner  was  ever  so  established,  has 
been  lost.  This  is  conceded  by  all  parties. 
The  original  section  comers  at  the  south- 
west and  southeast  comers  of  the  section,  as 
established  by  the  government  surveyor  upon 
the  ground,  are  both  still  in  existence.  This 
fact  is  not  in  dispute.  The  gof-ernment  sur- 
vey field  notes  which  were  Introduced  in  evi- 
dence show  that  the  government  surveyor 
first  ran  east  40  chains  from  tbe  southwest 
corner  of  the  section,  and  set  a  temporary 
quarter  comer  at  that  point;  that  he  then 
ran  on  east  to  the  southeast  comer  of  the 
section,  making  the  south  line  of  the  section 
79.90  chains  long;  that  he  then  ran  back 
upon  the  Une  39.^  chains,  and  set  the  per- 
manent quarter  comer  at  that  point.  So  the 
field  notes  Indicate  that  the  quarter  comer 
was  set  at  its  proper  location;  that  is,  equi- 
distant between  the  section  corners.  Soon 
after  respondent  acquired  tils  land  from  the 
government,  he  attempted  to  locate  his  west 
boundary  llqe,  which,  of  course,  would  be 
the  line  running  north  from  the  south  quar- 
ter corner  through  the  center  of  the  section 
by  measuring  40  chains  east  from  the  south- 
west comer  of  the  section.  He  also  claims 
to  have  measured  20  chains  west  from  a 
point  which  he  had  been  told  by  others  was 
his  southeast  corner.  He  never  measured 
from  any  other  points  to  determine  his  west 
boundary.  Being  unable  to  find  upon  the 
ground  any  indications  of  a  quarter  corner 
having  been  there  established  by  the  govern- 
ment surveyor,  be  concluded  that  the  point 
he  thus  determined  by  his  measurements  was 
the  correct  location  of  that  quarter  corner. 
He  then  marked  a  Hue  north  from  that  pttint 
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throngh  the  woods  by  blazing  trees.  This  Is 
the  line  he  now  claims  to  be  the  west  bound- 
ary of  bis  land.  He  la  not  a  sarveyor, 
tbongh  we  may  assume  for  the  sake  of  argu- 
ment that  his  measure  of  40  chains  east  from 
the  southwest  comer  of  the  section  was  ap- 
proximately correct  This,  of  course,  would 
be  the  correct  distance  from  that  comer  to 
the  quarter  comer  if  the  south  section  cor- 
ners were  exactly  twice  that  distance  apart. 
Considerable  reliance  Is  placed  upon  the  fact 
that  the  field  notes  Indicate  the  setting  of  a 
quarter  comer  40  chains  east  of  the  south- 
west comer  of  the  section.  We  have  seen, 
however,  that  that  was  only  fixed  as  a  tem- 
porary quarter  comer,  and,  even  if  the  field 
notes  controlled  in  cases  where  the  quarter 
comer  is  lost,  the  force  of  that  location 
would  be  overcome  by  the  fact  that  the  field 
notes  further  show  that  the  permanent  quar- 
ter comer  was  established  39.05  chains  meas- 
ured west  from  the  southeast  comer  of  the 
section.  Respondent  admits  that  he  never 
measured  from  that  comer.  This  is  the  sub- 
stance of  all  the  evidence  worthy  of  serious 
consideration  in  support  of  respondent's  con- 
tention that  the  true  boundary  is  located 
where  he  claims  it  to  be. 

After  the  controversy  arose  between  re- 
spondent and  appellants  as  to  the  correct 
boundary  line  between  their  tracts  of  land, 
appellants  employed  A.  R.  Campbell,  a  civil 

-engineer  of  Bellingbam,  to  resurvey  this  sec- 
tion, and  locate  the  south  quarter  comer  and 
the  true'  boundary  line  between  the  tracts. 
Mr.  Campbell  was  then  a  sarveyor  and  engi- 
neer of  22  years  experience.     He  had  been 

.  county  surveyor  of  Whatcom  county  for  four 
years,  had  been  city  engineer  for  some  time, 

.  and  was  experienced  In  government  survey 
work.  His  qualifications  in  this  regard  are 
not  questioned,  and  there  is  nothing  in  the 
record  refiectlng  upon  his  veracity.  From  his 
testimony  It  appears  that  he  established  the 
south  quarter  comer  of  the  section  and  the 
line  running  north  therefrom  dividing  the 
section  into  halves  strictly  in  accordance 
with  the  well-established  rules  governing  the 
restoration  of  lost  corners  and  subdividing 
sections,  one  of  which  rules  is  that  lost  quar- 
ter comers  are  to  be  relocated  on  a  straight 
line  between  section  comers  and  equidistant 
therefrom.  6  Cyc.  874;  Heybrook  v.  Index 
Lumber  Co.,  49  Wash.  378,  95  Pac.  324.  This 
is  not  only  the  law,  but  the  trial  court  in 
substance  so  instructed  the  Jury.  Mr.  Camp- 
bell found  by  his  survey  which  was  apparent- 
ly conducted  with  great  care  that  the  south 
line  of  the  section  is  528.6  feet  more  than  a 
mile  long.  This  resulted  In  the  equidistant 
point,  at  which  he  relocated  the  quarter  cor- 
ner, being  a  considerable  distance  east  of 
where  it  was  claimed  to  be  by  respondent 
This  survey,  If  correct.  Is  all  but  conclusive 
of  the  fact  that  appellants  have  encroached 
upon  respondent's  land  only  about  85  feet 
There  is  no  question  here  of  agreed  location 
of  boundary,  nor  of  adverse  possession.    The 


problem  of  the  true  location  of  the  boundary 
line  Is  practically  one  of  surveying  only.  It 
is  worthy  of  note  that  we  have  in  this  record 
the  undisputed  evidence  of  it  least  two  ex- 
perienced persons,  one  of  whom  is  Mr.  Camp- 
bell, that  the  varj-lng  of  the  length  of  sec- 
tion lines  to  a  considerable  extent,  as  in  this 
case,  is  not  unusual,  and  that  a  section  is 
seldom  found  which  is  correct 

We  have  then  in  sui^x>rt  of  respondent's 
contention  hlfi  attempted  relocation  of  this 
south  quarter  corner,  for  the  purpose  of  as- 
certaining his  west  boundary,  by  a  method 
of  measurement  which  is  not  recognized  in 
law  as  a  correct  method,  though  we  may  con* 
cede  that  the  location  of  that  comer  by  him 
at  a  point  40  cliains  east  of  .the  southwest 
corner  of  the  section  Is  some  slight  evidence 
of  that  being  its  correct  location,  because 
that  is  where  it  is  theoretically  presumed 
to  be.  That  presumption,  however,  cannot 
stand  against  a  location  established  by  an 
accurate  survey  which  ascertains  the  equi- 
distant point  between  the  section  comers  to 
be  at  another  place  on  the  line.  Every  word 
of  respondent's  testimony  and  the  witnesses 
supporting  him  might  be  true,  and  yet  hla 
claimed  location  of  this  quarter  comer  be  er- 
roneous. Were  we  determining  the  question 
as  between  two  surveys,  fixing  the  equidis- 
tant point  between  the  section  corners  as  the 
quarter  comer,  at  different  places,  we,  of 
course,  would  not  under  ordinary  circum- 
stances Interfere  with  the  finding  of  a  Jury 
as  to  which  is  correct  But  in  view  of  the 
fact  that  respondent  never  attempted  to  find 
the  equidistant  iraint  between  the  two  known 
section  comers,  and  in  view  of  the  results  of 
the  survey  made  by  Mr.  Campbell,  we  can- 
not escape  the  conclusion  that  the  evidence 
does  not  sustain  the  verdict  of  the  Jury. 

[3]  Under  the  law  as  established  In  this 
state,  it  sometimes  becomes  the  duty  of  the 
court  to  grant  a  new  trial  because  of  the  in- 
suflSclency  of  evidence  to  sustain  the  verdict, 
even  though  there  is  some  slight  evidence, 
which,  if  standing  alone,  might  sustain  the 
verdict.  When  it  can  be  seen  from  the  whole 
evidence,  as  in  this  case,  that  there  is  such 
a  want  of  sufficient  evidence  to  sustain  the 
verdict  we  think  the  trial  court  can  be  said 
to  have  abused  its  discretion  in  denying  a 
motion  for  new  trial.  The  following  deci- 
sions indicate  the  views  of  this  court  in  a 
general  way  upon  this  subject  though  none 
of  them  involve  a  case  Just  like  this.  Peter- 
son V.  Seattle,  etc.,  Ry.  Co.,  6  Wash.  202,  33 
Pac.  351,  34  Pac.  665 ;  Corbitt  v.  Harrington. 
14  Wash.  197,  44  Pac.  132;  Tacoma  v.  Ta- 
coma  Light  &  Water  Co.,  16  Wash.  288,  47 
Pac.  738;  Welever  v.  Advance  Shingle  Co., 
34  Wash.  331,  75  Pac.  863;  Walt  v.  Robert- 
son Mortgage  Co.,  37  Wash.  282,  79  Pac.  926. 

The  Judgment  is  reversed,  and  appellants 
granted  a  new  trial. 

CROW  and  QOSE,  JJ..  concur.  CHAIV 
WICE,  X,  concurs  in  the  result 
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(n  Wash.  S5S) 

STATE  ex  rel.  GOLDEN  VALLEY  IRR,  CO. 

T.  SUPERIOR  COURT  FOR 

XAKIMA  COUNTY. 

(Sapreme  Court  of  Washington.     March  20, 
1912.) 

L  Statdtu  (J  113*)— Title  o»  Act. 

The  act  of  November  14,  1879  (Laws  1879, 
p.  134),  carried  down  as  Rem.  &  Bal.  Code,  § 
9510,  authorizing  corporajtions  carrying  water 
to  appropriate  land,  is  not  invalid  because  of 
insnmciency  of  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SI  124,  141-144 ;   Dec  Dig.  S  113.*] 

2.  Eminent   Domain    (§   29*)— Nature   of 
Power — Public  Use. 

Un^er  Const,  art.  21,  |  1,  providing  that 
the  use  of  the  waters  of  the  state  for  irriga- 
tion purposes  shall  be  deemed  a  public  use,  the 
condemnation  of  land  for  irrigation  purposes  is 
for  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  i  76;   Dec.  Dig.  {  29.*] 

3.  Eminent  Domain  (f  29*)— Delegation  or 
PowEB — Condemnation  fob  Resebvoib. 

Under  Rem.  &  Bal.  Code,  S  9!il0,  providing 
that  all  corporations  organized  for  the  purpose 
of  maintaimng  flumes  and  aqueducts  to  con- 
vey water  for  irrigation  or  other  industrial 
purposes  shall  have  the  same  right  to  appro- 
priate lands  for  necessary  corporate  purposes 
as  are  provided  for  other  corporations,  and 
snch  corporations  are  authorized  to  take  any 
water  not  otherwise  legally  appropriated,  an 
irrigation  company  may  condemn  land  for  a 
reservoir  site,  the  words  "necessary  corporate 
purposes"  giving  that  power,  for,  unless  a  res- 
ervoir could  be  bad,  the  flumes  or  aqueducts 
might  be  of  no  avail. 

[I<d.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  {  76;   Dec  Dig.  |  29.*] 

Parlcer,  Fnllertou,  and  Chadwick,  33.,  dis- 
senting. ■ 

En  Banc.  Condemnation  proceedings  by 
the  State,  on  the  relation  of  the  Golden  Val- 
ley Irrigation  Conipany,  against  Rebecca  "A. 
Stewart  and  another.  There  was  a  Judg- 
ment dismissing  the  petition,  and  petitioner 
as  relator  brings  certiorari.  Judgment  re- 
versed and  remanded,  with  directions. 

Parlcer  &  Richards  and  Milo  A.  Root,  for 
plaintiff.  Holden  &  Shumate,  H.  A.  La  Berge, 
and  H.  J.  Snlvely,  for  respondent.   - 


MOUNT,  J.  The  question  presented  In 
this  case  is  whether  a  corporation  organized 
for  the  purpose  of  irrigation  has  the  right 
to  take  land  by  condemnation  for  a  storage 
reservoir  site.  The  lower  court  held  that 
the  relator  had  no  such  right  under  the  stat- 
ntej  and  for  that  reason  sustained  a  demur- 
rer to  the  relator's  petition,  and  dismissed 
the  proceeding  to  condemn  land  for  that  pur- 
pose. The  relator  thereupon  sued  out  this 
writ  of  review. 

(1]  The  relator  rests  its  right  to  condemn 
land  for  a  reservoir  site  upon  the  law  found 
in  the  territorial  Session  Laws  of  1879,  p. 
134.  as  follows: 


"An  act  to  amend  an  act  approved  Novem- 
ber IB,  1873,  entitled  an  act  to  provide 
for  the  formation  of  corporations. 

"Section  1.  Be  it  enacted  by  the  legislative 
assembly  of  the  territory  of  Washington: 
That  all  corporations  authorized  to  do  busi- 
ness in  the  territory  and  who  have  been,  or 
may  hereafter  be,  organized  for  the  purpose 
of  erecting  and  maintaining  flumes  or  aque- 
ducts to  convey  water  for  consumption  or  for 
mining,  irrigation,  milling  or  other  industrial 
purposes,  shall  have  the  same  right  to  ap- 
propriate lands  for  necessary  corporate  pur- 
poses, and  under  the  same  regulations  and 
instructions  as  are  provided  for  other  cor- 
porations in  the  act  to  which  this  is  amenda- 
tory, and  such  corporations  organized  for 
such  purposes,  in  order  to  carry  out  the  ob- 
ject of  their  incorporation,  are  authorized  to 
take  and  use  any  water  not  otherwise  legally 
appropriated  or  legally  claimed. 

"Sec.  2.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

"Approved  November  14,  1879." 

This  law  was  re-enacted  in  the  Code  of 
1881,  S  2472,  omitting  the  words  "in  the  act 
to  which  this  is  amendatory,"  and  has  been 
carried  forward  into  the  subsequent  codes. 
Rem.  &  Bal.  Code,  {  9510.  This  law  has 
never  been  specifically  repealed  or  amended, 
and  we  think  has  not  necessarily  been  re- 
pealed by  implication.  The  validity  of  this 
statute  is  questioned  by  respondent,  upon  the 
ground  that  the  title  of  the  act  is  insufflclent 
That  question  was  settled  in  Prescott  Irri- 
gation Company  v  Flathers,  20  Wash.  ^Soi, 
55  Pac.  635. 

[2]  When  the  state  Constitution  was  later 
adopted,  a  section  was  inserted  providing: 
"The  use  of  the  waters  of  the  state  for  ir- 
rigation, mining  and  manufacturing  purposes 
shall  be  deemed  a  public  use."  Article  21,  t 
1.  There  can  be  no  doubt,  therefore,  that 
the  use  of  water  for  irrigation  is  a  public 
use. 

[3]  It  is  argued  by  the  respondent  that,  be- 
cause the  statute  quoted  above  provides  that 
corporations  organized  for  the  purpose  of 
erecting  and  maintaining  flumes  or  aqueducts 
to  convey  water  shall  have  the  right  to  ap- 
propriate lands  for  necessary  corporate  pur- 
poses, the  words  "necessary  corporate  pur- 
poses" refer  to  the  purposes  named  In  the 
act,  viz.,  "erecting  and  maintaining  flumes 
or  aqueducts  to  convey  water,"  that  the  act 
should  be  strictly  construed,  and,  inasmuch 
as  it  does  not  mention  reservoirs,  the  mere 
fact  that  the  corporation  was  organized  for 
the  purpose  of  constructing  and  maintaining 
reservoirs,  flumes,  aqueducts,  and  ditches, 
for  irrigation  does  not  give  the  corporation 
the  right  to  condemn  land  for  other  purposes 
than  flumes  and  aqueducts  to  convey  water. 
If  this  construction  must  be  given  to  the  act, 
it  follows  that  the  relator  may  acquire  by 
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condemnation  sncb  lands  only  as  are  neces- 
sary for  a  flame  or  an  aqueduct  to  convey 
water,  and  that  no  land  can  be  so  acquired 
for  the  purposes  of  a  reservoir  site  or  for  the 
storage  or  conservation  of  water.  The  object 
of  this  statute  was  to  provide  for  irrigation 
and  the  other  purposes  named.  The  object 
of  a  corporation  formed  for  Irrigation  is  not 
merely  to  erect  and  maintain  flumes  or  aque- 
ducts. These  are  mere  necessary  Incidents 
to  the  main  object  or  purpose.  The  object  is 
to  irrigate  lands,  and  to  use  water  for  that 
purpose.  Flumes  or  aqueducts  are  of  no  use 
without  water.  Irrigation  cannot  be  con- 
summated without  water.  Water  cannot  be 
successfully  carried  from  one  place  to  another 
without  aqueducts.  The  application  of  wa- 
ter to  the  soil  constitutes  Irrigation.  With- 
out water,  irrigation  falls.  The  acquisition 
of  water  Is  therefore  necessary.  If  water  can 
be  obtained  from  streams  or  natural  lakes 
at  proper  times  and  In  suflBcient  quantities, 
a  storage  reservoir  would  not  be  necessary; 
but,  when  It  is  necessary  to  store  water  In 
order  to  accomplish  irrigation  or  to  use  the 
flumes  or  aqueducts,  a  reservoir  is  a'  neces- 
sary corporate  purpose.  When  we  consider 
the  purposes  of  the  act,  it  seems  apparent 
that,  when  the  Legislature  said  corporations 
organized  for  the  purpose  of  erecting  flumes 
or  aqueducts  to  convey  water  for  irrigation,  it 
was  meant  thereby  to  Include  corporations 
organized  for  irrigation ;  and  when  the  Leg- 
islature said  such  corporations  shall  have 
the  same  right  to  appropriate  lands  for  neces- 
sary corporate  purposes  as  other  corpora- 
tions, and  in  order  to  carry  out  the  object  of 
their  incorporation  are  authorized  to  take 
and  use  any  water  not  otherwise  legally  ap- 
propriated, it  was  meant  that  such  corpora- 
tions might  take  and  hold  water  for  the 
purposes  named.  The  only  way  this  can  be 
done  in  this  case  is  by  storage.  A  storage 
reservoir  is  therefore  a  necessary  corporate 
purpose.  To  construe  the  act  otherwise 
would  be  to  say  that  a  corporation  organized 
to  construct  flumes  or  aqueducts  for  irriga- 
tion is  limited  to  the  right  to  condemn  land 
for  a  flume  or  aqueduct  only,  with  no  power 
to  provide  water  for  such  flumes  or  aqueducts 
unless  it  may  be  done  from  continuous  flow- 
ing streams  or  lakes.  This  construction  plac- 
es a  restricted  meaning  upon  the  words  "for 
necessary  corporate  purposes."  If  these 
words  were  meant  to  restrict  the  right  to 
appropriate  water  to  the  purposes  of  a  flume 
or  aqueduct,  we  think  the  restrictive  phrase, 
"for  such  purposes"  would  have  been  used. 
Instead  of  the  general  phrase,  "for  necessary 
corporate  purposes."  These  words  are  gen- 
eral. They  were  Intended  to  enlarge  the 
right  to  appropriate  lands  rather  than  to  re- 
strict such  right 

Much  is  said  in  the  briefs  and  In  the  oral 
argument  about  the  use  of  the  word  "reser- 
voir"   in    other   statutes    and    constitutions 
ndopted  about  the  time  our  Constitution  was 
^pted.    While  it  may  be  true  that  a  flume 


or  aqueduct  is  not  necessarily  a  reservoir  as 
that  word  is  commonly  nsed  and  understood, 
we  deem  it  tmnecessary  to  enter  Into  a  dis- 
cussion of  the  meaning  of  these  terms,  be- 
cause w6  are  of  the  opinion  that  the  statute 
meant  to  give  to  irrigation  companies  the 
right  to  take  lands  for  necessary  corporate 
purposes  without  limitation  other  than  neces- 
sity; and,  when  It  appears  that  a  reservoir 
is  necessary  for  the  convenient  and  appropri- 
ate use  of  water  for  irrigation,  such  corpora- 
tion has  the  right  to  take  land  for  that  pur- 
pose by  condemnation.  In  short,  the  general 
phrase  "for  necessary  corporate  purposes" 
includes  all  the  essential  means,  and  it  was 
therefore  not  necessary  to  specify  all  of  the 
particular  means  for  irrigation. 

The  Judgment  is  therefore  reversed,  with 
directions  to  the  lower  court  to  proceed  in 
harmony  with  the  views  herein  expressed. 

DUNBAR,  C.  J.,  and  CROW,  ELLIS,  MOR- 
RIS, and  60SE,  JJ.,  concur. 

PARKER,  J.  I  am  not  able  to  concur  In 
the  foregoing  opinion  of  the  majority,  and 
am  moved  to  state  my  dissenting  views  as 
follows:  Viewed  superficially,  this  grant  of 
eminent  domain  power  "to  appropriate  land 
for  necessary  corporate  purposes"  may  seem 
very  broad  and  comprehensive.  I  think  it 
is  manifest,  however,  that  the  scope  of  the 
power  thus  granted  must  be  limited  by  the 
general  powers  of  the  corporations  to  which 
it  is  granted,  as  those  general  powers  are  de- 
fined by  this  law.  It  Is  Inconceivable  that  a 
corporation  can  have  the  right  to  acquire 
property  by  condemnation  for  purposes  not 
within  Its  general  powers,  however  broad 
and  comprehensive  the  language  of  the  grant 
of  the  eminent  domain  power  may  be.  The 
language  of 'the  first  part  of  the  law  leaves 
no  uncertainty  upon  that  subject,  for  it  tells 
us  that  "corporations  •  *  •  organized 
for  the  purpose  of  erecting  and  maintaining 
flumes  or  aqueducts  to  convey  water  for  ir- 
rigation •  •  • "  are  the  corporations  to 
which  this  right  of  eminent  domain  is  grant- 
ed. Looking  to  the  language  of  this  law 
alone,  it  seems  to  me  there  is  no  escape  from 
the  conclusion  of  the  learned  trial  court,  that 
the  purposes  therein  specified  for  which  the 
corporation  mentioned  are  organized,  to  wit, 
for  maintaining  flumes  and  aqueducts,  fixes 
the  limit  of  the  right  of  eminent  domain 
thereby  granted  to  such  corporations,  and 
that  the  acquiring  of  reservoir  sites  by  con- 
demnation is  not  Included  therein.  Clearly 
the  words  "flumes  or  aqueducts"  do  not  in- 
clude "reservoirs"  of  the  nature  for  which 
land  Is  here  sought  to  be  acquired,  especial- 
ly in  view  of  the  language  of  the  law  which 
mentions  flumes  or  aqueducts  to  "convey  wa- 
ter." I  think  that  this  language  gives  noth- 
ing more  than  the  right  to  acquire  by  con- 
demnation rights  of  way  for  "flumes  or  aque- 
ducts." 

It  appears  by  the  allegations  of  the  re- 
lator's petition  for  condemnation   that  its 
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corporate  powers  m  defined  by  Its  articles 
of  ooiporatloii  indude  the  power  to  maintata 
reao^olrs  for  the  purpose  of  Impounding  wa- 
ter. This  no  doubt  Is  a  proper  power  to  b« 
exercised  by  the  relator ;  and  there  seems  to 
be  no  legal  objection  to  It  Including  such 
power  among  Its  other  general  corporate  imw- 
eia.  Under  such  power,  It,  of  course,  can 
acquire  by  purchase  reservoir  sites.  But  the 
relator  cannot  extend  Its  right  of  eminent 
domain  beyond  that  granted  by  this  law, 
merely  by  including  corporate  powers  in  Its 
articles  of  Incorporation,  in  excess  of  the 
corporate  powers  specifically  mentioned  in 
this  law  for  the  very  purpose  of  describing 
the  corporations  to  which  the  right  of  emi- 
nent domain  Is  given.  When  this  law  gave 
the  right  of  eminent  domain  "to  appropriate 
land  for  necessary  corporate  purposes"  to 
corporations  organized  for  "maintaining 
flumes  or  aqueducts  to  convey  water,"  it 
gave  the  right  to  so  acquire  land  for  the 
maintenance  of  fiumes  or  aqueducts  and 
nothing  more,  just  as  If  It  had  named  these 
two  puri>ose8  In  the  grant,  Instead  of  using 
the  words  "for  necessary  corporate  purpos- 
es" because  those  are  the  only  corporate  pur- 
poses recognized  in  the  corporations  men- 
tioned, so  far  as  their  right  of  eminent  do- 
main Is  measured  by  this  law.  Whatever 
g«ieral  powers  In  addition  to  these  the  re- 
lator may  have  by  virtue  of  its  articles  of 
Incorporation  are  of  no  consequence,  so  far 
as  its  right  of  eminent  domain  is  concern- 
ed under  this  law. 

If  we  turn  to  the  act  of  1873,  which  this 
law  purports  to  amend  (Laws  of  1873,  pp.  411, 
417),  we  find  nothing  there  suggesting  an  ex- 
tension of  this  right  of  eminent  domain  be- 
yond appropriating  land  for  "flumes  or 
aqueducts."  It  seems  that  the  language  of 
this  law,  giving  the  right  of  eminent  domain 
"under  the  same  regulations  and  Instruc- 
tions as  are  provided  for  other  corporations 
la  the  act  to  which  this  is  amendatory,"  only 
tdatee  to  the  condemnation  procedure  pro- 
vided by  the  law  of  1873.  But,  even  If  we 
consider  the  right  of  eminent  domain  grant- 
ed by  the  law  of  1873  to  other  corporations, 
we  find  that  such  right  is  not  there  granted 
In  general  language  for  corporate  purposes, 
but  the  several  purposes  for  which  private 
property  may  be  so  acquired  are  spectfically 
enumerated  therein,  and  neither  reservoirs 
nor  reservoir  sites  are  among  them. 

Our  attention  Is  directed  to  some  decisions 
of  this  court  by  counsel  for  relator,  which 
it  is  insisted  support  their  contention  that 
this  grant  of  right  of  eminent  domain  Is 
sufficiently  broad  to  include  reservoir  sites. 
Our  attention  Is  first  directed  to  State  ex 
reL  Attorney  General  v.  Superior  Court,  36 
Wash.  381,  78  Paa  1011,  in  which  case  it 
was  sought  to  condemn  state  school  lands  for 
the  purpose  of  "procuring  water  for  house- 
bold  and  domestic  purposes  and  also  for  a 
reservoir  site."  The  right  to  condemn  was 
apparently  rested  upon  the  law  of  1879  above 
tnotedl,  and  was  daaled  by  the  court  la  that 


case  upon  the  sole  ground  that  school  land 
was  not  subject  to  condemnation  under  that 
law;  the  court  observing  that  "condemna- 
tion statutes,  overriding  as  they  do,  the  high 
right  of  private  property,  and  being  In  dero-  ■ 
gation  of  common  right  must  be  strictly  con- 
strued," citing  numerous  authorities  in  sup- 
port of  this  rule.  In  the  course  of  the  deci- 
sion, however,-  referring  to  this  law,  the 
court  said:  "That  section  appears  to  con- 
fer iMwer  to  appropriate  lands  for  such  cor- 
porate purposes  as  are. sought  to  be  accom- 
plished here."  We  hardly  think  this  is  an 
expression  of  positive  opinion  as  to  the  right 
to  condemn  land  for  a  reservoir  site  under 
this  law,  but  If  it  be  regarded  as  such,  it 
In  any  event  was  only  dictum,  and  was 
wholly  unnecessary,  to  a  decision  of  the  case, 
and  would  seem  to  be  somewhat  out  of  har- 
mony with  the  rule  of  strict  construction 
above  quoted,  upon  which  the  court  there 
rested  its  decision. 

The  other  decisions  relied  upon  and  call- 
ed to  our  attention  by  counsel  for  relator 
are  State  ex  rel.  Harlan  v.  Centralis,  etc.. 
Power  Co.,  42  Wash.  632.  86  Pac.  344,  7  L.  R. 
A.  (N.  S.)  108,  7  Ann.  Gas.  748,  and  State  ex 
rel.  Harris  v.  Olympla  Light  &  Power  Co., 
46  Wash.  611,  00  Pac.  656.  While  it  is  true 
that  the  disposition  of  these  cases  resulted 
in  the  acquiring  of  land  by  eminent  domain 
proceedings  for  storing  water,  the  right  of 
the  power  companies  to  so  acquire  the  land 
for  that  purpose  was  not  challenged.  Their 
right  to  condemn  was  challenged  upon  other 
grounds.  So  those  cases  do  not  aid  us  in 
the  problem  here  for  solution.  In  view  of 
the  statutory  provisions  under  which  those 
power  companies  were  seeking  to  exercise 
the  right  of  eminent  domain,  it  could  well  be 
argued  that  their  power  to  acquire  reservoir 
sites  by  condemnation  was  granted  by  the 
statutes  under  which  they  were  proceeding. 
We  are  not  called  upon,  however,  to  express 
any  opinion  upon  that  question.  It  is  enough 
to  say  tliat  they  were  not  proceeding  under 
this  law,  nor  was  their  right  of  eminent  do- 
main challenged  upon  the  ground  here  pre- 
sented. 

It  is  insisted  that  the  construction  given 
this  law  by  the  learned  trial  court  is  not 
in  keeping  with  the  "broad  views"  expressed 
by  this  court  in  State  ex  rel.  Galbralth  y. 
Superior  Court,  60  Wash.  621,  110  Pac.  429, 
140  Am.  St.  Rep.  893,  and  of  the  United 
States  Supreme  Court  in  Falbrook  v.  Brad- 
ley, 164  U.  S.  112,  17  Sup.  Ct  66,  41  L.  Ed. 
369,  and  Qark  v.  Nash,  108  U.  S.  362,  25 
Sup.  Ct.  676,  49  L.  Ed.  1085,  4  Ann.  Cas. 
1171.  Those  decisions  dealt  mainly  with 
the  power  of  the  state  to  eaerclse  and  grant 
the  right  of  eminent  domain  in  promoting 
irrigation.  It  Is  only  in  measuring  the 
sovereign  power  of  the  state  that  It  can  be 
said  any  such  broad  or  liberal  views  were 
expressed  in  those  decisions.  When  it  comes 
to  a  determination  of  the  extent  of  the  grant 
of  eminent  domain  power  by  the  state  to 
persons  and  oorporatlous,  I  see  nothing  in 
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those  decisions  which  woiild  call  for  any  de- 
parture from  the  rule  of  strict  construction 
indicated  by  the  language  above  quoted  from 
State  ex  rel.  Attorney  General  v.  Superior 
Court.  It  may  be  that  a  wise  legislative  pol- 
icy would  call  for  the  granting  of  the  right 
of  eminent  domain  to  public  service  irriga- 
tion corporations,  enabling  them  to  acquire 
reservoir  sites  such  as  the  relator  Is  here 
seeking  to  do,  but  that  view,  however  sound 
as  a  matter  of  policy,  would  furnish  no 
reason  for  us  reading  into  the  law  some- 
thing which  we  do  not  find  there.  I  think 
the  judgment  should  be  affirmed. 

CHADWICK,  J.  I  think  Judge  PARKER 
has  clearly  shown  that  the  act  relied  on  to 
sustain  the  majority  opinion  will  not  bear 
the  construction  put  upon  It.  I  will  not  dis- 
cuss that  feature  of  the  case,  but  refer  to  two 
propositions,  one  of  law  and  the  other  of  fact 
or  policy  as  it  may  be,  either  of  which  in 
my  Judgment  should  restrain  the  court  from 
pronouncing  its  present  Judgment  to  be  the 
law  of  the  land. 

It  Is  a  settled  principle  that,  if  an  act 
granting  the  power  of  eminent  domain  be 
doubtful,  Its  terms  will  not  be  extended  or 
enlarged  by  construction.  "The  right  to  take 
private  property  in  any  form,  without  the 
consent  of  the  owner,  is  a  high  prerogative 
of  sovereignty,  which  no  individual  or  cor- 
poration can  exercise  without  an  express 
grant.  The  power  may  be  delegated,  but  the 
delegation  must  plainly  appear.  It  Is  accord- 
ingly held  that  statutes  providing  for  such  a 
taking  under  the  exercise  of  the  power  of 
eminent  domain  must  be  strictly  construed. 
It  is  a  taking  in  derogation  of  private  rights. 
It  is  in  hostility  to  the  ordinary  control  of 
the  citizen  over  his  estate,  and  statutes  au- 
thorizing condemnation  are  not  to  be  extend- 
ed by  Inference  or  implication."  2  Iiewis' 
Sutherland  Stat.  Const.  (2d  Ed.)  i  559.  The 
law  does  not  mean  doubt  in  the  mind  of  one 
Judge  or  a  majority  of  the  court,  for  we 
know  that  they  have  no  doubt:  otherwise 
they  would  not  have  pronounced  the  decision. 
But.  as  employed  in  the  canon  Just  referred 
to,  doubt  means;  to  use  the  language  we  have 
so  often  employed  in  negligence  cases,  that 
the  minds  of  reasonable  men  differ  upon  the 
proposition  advanced.  Here  we  have  a  stat- 
ute passed  40  years  ago,  and  at  a  time  when 
the  problem  of  irrigation  had  not  developed 
to  such  an  extent  as  to  demand  storage  of 
flood  waters.  Men  led  water  out  of  flowing 
streams  and  onto  their  own  lands.  The  ir- 
rigation company  as  we  now  know  it  and  the 
storage  of  flood  waters  was,  as  we  may  as- 
sume, never  considered  by  the  Iieglslature, 
for  It  clearly  legislated  for  existing  condi- 
tions, and  not  for  that  which  was  not  fore- 
seen. The  old  act  has  stood  unimpaired  and 
unamended  during  all  these  years,  and  we 
may  take  it  as  a  positive  postulate  that  the 
Iieglslature  never  Intended  to  put  the  sover- 
eign power  of  the  state  to  control  an  agency 


more  deadly  than  dynamite  into  irresponsi- 
ble hands.  At  the  same  session  and  on  the 
same  day,  an  act  was  passed  granting  to 
manufacturing  and  mining  companies  the 
right  to  make  reservoirs.  It  was  left  out  of 
the  irrigation  act,  and  as  I  believe  purposely, 
for  the  milldam  of  a  generation  ago  is  as 
nothing  compared  with  the  reservoir  for  im- 
pounding the  flood  waters  of  the  winter  sea- 
son as  they  are  at  present  constructed.  The 
one  rarely  raised  the  waters  above  the  banks 
of  the  stream.  The  other  spreads  it  over 
vast  areas.  The  capacity  of  the  one  can  be 
measured  in  thousands  of  gallons.  The  other 
is  measured  In  millions.  As  a  matter  of  good 
sound  public  policy,  this  court  should  not 
grant  by  construction  a  power  which  should 
never  be  granted,  either  by  legislatures  or 
courts,  without  safeguarding  in  every  pos- 
sible way  the  rights  of  the  public.  The  dan- 
ger of  our  decision  lies,  in  this,  that,  al- 
i  though  we  grant  the  power,  we  can  put  no 
restraint  upon  it  The  law  is  left  by  this 
,  decision  in  this  way:  The  irrigation  company 
can  condemn  without  let  or  hindrance  and 
build  without  restraint  or  supervision,  to  the 
possible  peril  of  life  and  property  below  the 
dam.  The  building  of  such  reservoirs,  be- 
cause of  the  great  attendant  danger,  should 
never  be  allowed  or  entertained  until  the 
Legislature  has  fixed  the  method  and  manner 
of  construction  or  reserved  the  right  of  super- 
vision. The  court  being  divided,  we  should 
wait  the  few  months  which  will  Intervene, 
when  the  matter  can  be  settled  by  the  Leg- 
islature In  such  way  as  it  sees  fit. 

In  an  article  of  singular  worth,  published 
In  the  Technical  World  Magazine  for  Janu- 
ary. 1912,  It  is  shown  that,  since  1890,  35 
solid  masonry  dams,  41  earth  dams,  4 
rock-filled  dams,  and  1  steel  dam  have  gone 
out  from  one  cause  or  another;  and,  while 
the  damage  is  not  aggregated,  it  is  said  that 
the  damage  at  the  Johnstown  flood  was 
110,000,000  in  money,  and  at  the  Austin  flood  ■ 
$6,000,000  In  money.  The  floods  mentioned 
cost  the  lives  of  more  than  2,000  people.  The 
writer  says:  "The  20  years  between  Johns- 
town and  Austin  are  dotted  thick  with  sim- 
ilar warnings,  men,  women,  and  children 
swept  away  and  drowned,  property  wiped 
out  of  existence.  At  least  81  dams  of  con- 
siderable size  burst,  unleashing  ruin,  during 
those  20  years.  •  •  •  In  only  four  or 
five  states — Rhode  Island,  Massachusetts, 
Connecticut,  and  Colorado — has  there  been 
even  a  pretense  of  protecting  people  and 
property  against  the  danger  of  dams,  Improp- 
erly built  or  maintained.  Almost  everywhere 
greedy  or  ignorant  private  interests  have  been 
permitted — free  from  the  inspection  of  state 
engineers — to  pen  back  great  floods  behind 
dams  which  were  certain,  sooner  or  later,  to 
break  and  let  ruin  loose  upon  the  countryside. 
And  the  excuse  has  always  been  that  nothing 
must  be  done  to  interfere  with  the  growth  of 
business.  But,  whatever  the  menace  of  the 
dam  in  the  past,  the  time  has  now  come 
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what  to  delay  longer  tbe  passage  and  en- 
forcement of  strict  and  scientific  Inspection 
laws  will  be  worse  than  criminal  careless- 
ness. •  •  •  But  few  structures  built  by 
man  are  so  certain  as  are  dams  to  be  subject 
to  abnormal  tests  by  the  almost  resistless 
forces  of  nature.  Yearly  It  Is  probable  that 
great  floods  will  sweep  down  the  watersheds 
and  perhaps  double  the  pressure  behind  the 
dams  which  block  their  way.  If  the  dam 
holds,  the  flood  water  may  force  its  way 
round  the  ends  of  the  masonry,  and  sweep 
away  the  earth  and  rubble  wings.  That  Is 
what  happened  in  Wisconsin  at  the  two  dams 
on  the  Black  river,  with  the  result  that  the 
frightened  people  of  Black  River  Falls  looked 
down  a  few  hours  later  on  a  swirling  river 
covering  the  laild  where  had  stood  their 
bonks  and  business  houses.  Imminent  death 
and  destrnction  for  thousands  of  people  are 
penned  behind  the  walls  of  a  thousand  dams 
in  tbe  United  States  alone.  Even  when — as 
at  Austin — ^warning  Is  given  that  the  wall  Is 
too  weak,  corporation  managers,  their  own 
lives  not  in  danger,  are  too  often  willing  to 
take  a  chance  with  the  lives  and  property  of 
other  people." 

For  these  reasons,  then — one,  that  our 
minds  differ  as  to  tbe  construction  of  tbe 
act,  and  tbe  other  that  sound  public  policy 
demands  that  the  qnestlons  here  discussed  be 
settled  by  the  legislative  branch  of  the  gov- 
emmmt — ^I  am  impelled  to  dissent  from  the 
views  of  tbe  majority. 

FULiLERTON,  J.  For  the  reasons  stated 
by  Judges  PARKER  and  CHADWICK,  I  dis- 
sent from  the  conclusion  of  tbe  majority. 

(«T  -Wash.  S45) 

ROCHESTE21  v.  SEATTLE,  R.  4  S.  RY.  CO. 

(Supreme    Court  of  Washington.     March   20, 
1912.) 

L  Death  (|  95*)— Acnows— Damages. 

Under  Ballinger'a  Ann.  Codes  &  St  ! 
4828,  giving  a  right  of  action  for  death  by 
wrongful  act,  the  damages  recoverable  when 
the  heirs  are  children  are  not  limited  to  those 
suffered  by  minor  children  during  minority,  es- 
pecially In  view  of  the  provision  added  to  that 
section  by  Laws  1909,  c.  129  (Rem.  &  Bal. 
Code,  S  183),  that  where  there  is  no  widow 
or  issue,  the  action  may  be  maintained  by  the 
parents,  sisters,  or  minor  dependent  broUiers; 
the  use  of  the  word  "minor,"  in  connection 
with  "brothers,"  clearly  indicating  that  it  was 
not  intended  in  connection  with  the  other  class- 
es of  heirs. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent  Dig.  {{  108,  109,  111-115,  120:  Dec 
Dig.  i  m.»i 

2.  Death  (S  104*)— Actions— Damages. 

In  an  action  for  ne|;ligence  causing  death, 
where  tbe  heirs  are  mmor  children,  whether 
an  instruction  to  include  such  damages  as  the 
heirs  win  sustain  after  reaching  their  majority 
is  proper  depends  on  the  particular  facts;  such 
instmction  being  improper  if  tbe  deceased  was 
an  immoral  or  improvident  man  or  in  bad 
health,  maldng  such  damages  speculative. 

FBd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  K  142-148;    Dec.  Dig.  {  104.'] 


Department  1.  Appeal  from  Superior  Court, 
King  County;    J.  T.  Ronald,  Judge. 

Action  by  G.  A.  O.  Rochester,  as  admin- 
istrator of  the  estate  of  W.  C.  Bell,  deceased, 
against  tbe  Seattle,  Renton  &  Southern  Rail- 
way Company.  From  an  order  granting  a 
new  trial  after  a  verdict  for  plaintiff,  he  ap- 
peals. Reversed,  with  directions  to  enter 
judgment  on  the  verdict 

Peters  &  Powell,  for  appellant  Morris 
B.  Sachs,  for  respondent. 

GOSE,  J.  This  action  is  prosecuted  by 
the  administrator  of  the  estate  of  W.  G.  Bell, 
deceased,  for  the  recovery  of  damages  sus- 
tained by  his  heirs  in  consequence  of  his 
death,  which  it  is  alleged  was  caused  by  the 
negligence  of  the  defendant  There  was  a 
verdict  for  the  plaintiff  for  |17,500.  The 
court  granted  a  new  trial  upon  the  sole 
ground  that  be  bad  erred  in  instructing  tbe 
jury  that,  in  estimating  damages,  they  could 
include  sucb  pecuniary  loss  as  they  might 
find  from  tbe  evidence  the  minor  son  of  tbe 
deceased  would  suffer  after  attaining  his 
majority  by  reason  of  his  father's  death. 
The  motion  for  a  new  trial  was  denied  in 
all  other  respects.  The  plaintiff  has  ap- 
pealed from  tbe  order  granting  a  new  trial. 

On  April  30, 1910,  the  respondent  was  oper- 
ating an  electric  railway  in  the  city  of  Seat- 
tle and  between  that  city  and  the  town  of 
Renton.  On  the  date  stated  the  appellant's 
intestate  lost  bis  life  in  consequence  of  a  col- 
lision between  tbe  respondent's  passenger 
car  upon  which  be  was  riding  and  one  of  its 
freight  cars.  At  the  trial  of  the  case  the 
negligence  of  tbe  respondent  was  conceded, 
and  the  single  question  submitted  to  the 
jury  was  the  measure  of  damages.  Tbe  de- 
cedent was  46  years  of  age  at  the  time  of  his 
death,  and  bis  sole  heir  is  a  son  14  years 
of  age  who  Is  not  of  normal  mentality.  He 
was  a  lawyer  by  profession,  a  resident  of 
Harrodsburg,  Ky.,  and  had  voluntarily  re- 
tired from  the  circuit  court  bench  of  that 
state  a  few  months  before  his  untimely 
death,  after  having  served  a  term  of  six 
years. 

[1]  The  single  question  presented  by  the 
appeal  is  whether  the  court  erred  in-  instruct- 
ing the  Jury  that  tbey  could  allow  sucb  pe- 
cuniary loss  as  the  evidence  showed  the  son 
would  sustain  after  bis  -majority  from  the  fa- 
ther's death.  Tbe  cause  of  action  is  based 
upon  tbe  statute.  Rem.  &  Bal.  Code,  ^  le3. 
The  applicable  part  of  the  statute  is  as  fol- 
lows: "When  the  death  of  a  person  is  caus- 
ed by  the  wrongful  act  or  neglect  of  another, 
his  heirs  or  personal  representatives  may 
maintain  an  action  for  damages  against  tbe 
person  causing  the  death.  //  the  deceased 
leave  no  widow  or  isme,  .t\en  hit  parents, 
sisters  or  minor  brothers  who  may  be  de- 
pendent on  him  for  support  and  who  are 
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reatdent  wttMn  the  Vnited  States  at  the 
time  of  hie  death  may  maintain  said  action. 
*  *  *  In  every  such  action  the  Jury  may 
give  such  damages  as  under  all  circum- 
stances of  the  case  may  to  them  seem  just." 
The  old  statute  (BaL  Code,  S  4S28)  was 
amended  by  Laws  of  1909,  p.  425,  by  adding 
the  words  which  we  have  Italicized.  We 
think  the  Instruction  is  a  correct  Interpreta- 
tion of  the  statute,  and  that  the  court  erred 
in  granting  a  new  trial.  Indeed,  we  do  not 
think  the  statute  Is  susceptible  of  any  other 
reasonable  interpretation.  To  construe  the 
statute  In  any  other  way  would  require  ns 
to  read  into  the  statute  the  word  "minor" 
before  both  the  words  "heirs"  and  'issue." 
There  is  nothing  in  the  'statute  to  indicate 
in  the  remotest  way  that  the  law-making 
branch  of  the  government  intended  such  In- 
terpolation. Indeed,  such  construction  would 
be  an  entire  emasculation  of  the  statute.  It 
would  lead  to  the  absurd  result  that,  under 
certain  contingencies,  an  adult  dependent 
sister  would  have  a  cause  of  action,  while  an 
adult  dependent  daughter  would  not  liave  a 
cause  of  action.  It  cannot  be  donbted,  we 
think,  that  even  under  the  statute  prior  to 
the  1909  amendment  the  Instruction  would 
be  correct.  As  amended,  however,  the  stat- 
ute is  entirely  free  from  doubt,  unless  we 
assume  that  the  Legislature  intended  a  limi- 
tation which  it  did  not  express  In  words. 
The  fact  that  it  made  provision  for  minor 
dependent  brothers  shows  clearly  that  the 
preceding  words  were  advisedly  used.  One 
of  two  views  must  obtain.  It  must  be  held 
either  that  the  word  "heirs,"  in  the  first 
part  of  the  statute  embraces  and  defines 
the  several  classes,  "widow,"  "issue,"  "par- 
ents," "sister,"  and  "minor  brothers,"  or  that 
the  words  "heirs"  and  "widow  or  issue"  are 
intended  to  be  synonymous  terms.  In  either 
case  the  instruction  is  correct 

The  trial  court  granted  the  new  trial  be* 
cause  be  was  of  the  opinion  that  the  con- 
struction put  upon  the  old  statute  by  this 
court  enunciated  a  principle  not  In  harmony 
with  the  instruction.  The  respondent  takes 
a  like  view.  The  cases  relied  upon  as  an- 
nouncing a  view  not  in  harmony  with  the 
instruction  are  Dahl  v.  Tlbbals,  5  Wiisl^.  259, 
31  Pac.  8C8;  Noble  v.  Seattle,  19  Wash.  133, 
62  Pac.  1013,  40  L.  E.  A.  822;  Manning  v. 
Tacoma  Ey.  &  Power  Co.,  34  Wash.  406, 
75  Pac.  994.  In  the  Dahl  Case  the  action 
was  prosecuted  by  the  widow  and  minor 
children  for  the  recovery  of  damages  for 
wrongfully  causing  the  death  of  the  husband 
and  father.  The  only  question  before  the 
court  was  the  capacity  of  the  plaintiffs  to 
maintain  the  action.  The  court,  however, 
said:  "The  sole  object  of  such  statutes  is 
to  give  a  right  of  action  -  for  damages  in 
favor  of,  or  for  the  benefit  of,  those  who 
may  be  deprived  of  support  and  maintenance 
by  death  caused  by  the  wrongful  act  or  omis- 
sion of  another."    In  the  Noble  Case  it  was 


held  that  there  was  no  right  of  action  In  the 
father  and  mother  for  the  wrongful  death 
of  an  adult  bachelor  son.  In  that  case,  also, 
the  court  said  that  the  right  of  action  only 
existed  in  favor  of  those  heirs  to  whom  the 
deceased  while  living  owed  the  legal  duty 
of  support.  In  the  Manning  Case  the  moth- 
er,  the  father  being  dead,  sought  to  recover 
damages  arising  from  the  death  of  her  adult 
t>achelor  son,  alleging  that  his  death  resulted 
from  the  wrongful  act  of  the  defendant.  It 
was  held,  upon  the  authority  of  the  Noble 
Case,  that  she  had  no  right  of  action.  The 
court,  however,  took  occasion  to  intimate 
that  it  did  not  think  the  ;<oble  Case  correctly 
interpreted  the  statute,  but  that  it  would  ad- 
here to  It  on  the  ground  of  stare  decisis.  It 
Is  apparent  that  the  quotation  from  the  Dahl 
Case  is  only  dictum,  and  that  the  statement 
of  the  same  nature  in  the  Noble  Case  was 
not  called  for  by  the  facts  before  the  court. 
It  is  also  apparent  that  the  court  was  not' 
called  upon  to  meet  the  precise  question  be-: 
fore  us  in  any  of  these  cases.  If  it  may  be 
said  that  they  involved  a  similar  principle, 
a  sufliclent  answer  is:  (1)  Tliat  we  are  not 
disposed  to  extend  the  rule  of  these  cases 
beyond  their  letter,  and  (2)  that  we  are  here 
construing  the  law  as  amended.  The  instruc- 
tion Is  supported  by  the  following  cases 
from  other  jurisdictions  where  the  cause  of 
action  was  predicated  upon  the  allegation 
that  death  was  caused  by  the  negligence  of 
the  defendant:  Eedfleld  v.  Consolidated  St 
Ey.  Co.,  110  Cal.  277,  42  Pac.  822,  1063; 
Valente  v.  Sierra  Ey.  Co.,  158  Cal.  412,  111 
Pac.  95;  Tuteur  v.  Chicago,  etc.,  77  Wis. 
505,  46  N.  W.  897;  Tllley  v.  H.  E.  E.  E.  Co., 
29  N.  X.  252,  86  Am.  Dec.  297 ;  Galveston, 
etc.,  V.  Kutac,  72  Tex.  643.  11  S.  W.  127; 
Beaumont  Traction  Co.-  v.  Dllworth  (Tex. 
Civ.  App.)  94  S.  W.  352;  Paris,  etc.,  Ey.  Co. 
V.  Robinson  (Tex.  Civ.  App.)  127  S.  W.  294; 
Missouri,  etc.,  v.  Butts  (Tex.  Civ.  App.)  132 
S.  W.  88 ;  Demarest  v.  Little,  47  N.  J.  Law, 
28;  Kansas,  etc.,  v.  Frost  93  Ark.  183,  124 
S.  W.  749;  Petrle  v.  Col.  &  G.  E.  Co.,  29  S. 
C.  303,  7  S.  E.  515 ;  Baltimore,  etc.,  v.  State, 
63  Md.  135;  Lazelle  v.  Town  of  Newfane,  70 
Vt  440,  41  Atl.  511;  Duzan  v.  Myers,  3a 
Ind.  App.  227,  65  N.  E.  1046,  06  Am.  St  Eep. 
341;  Butte  Elec.  Ey.  Co.  v.  Jones,  164  Fed. 
308,  90  C.  C.  A.  240,  18  L.  E.  A.  (N.  S.)  120& 
(9th  Ct). 

The  Eedfleld  Case  was  prosecuted  by  the 
husband  and  minor  children  for  damages 
arising  from  the  death  of  the  wife  and  moth- 
er. The  California  Statute  (Code  of  Civil 
Procedure,  f  377)  upon  which  the  cause  of  ac- 
tion was  rested  gave  a  right  of  action  in 
such  cases  to  the  "heirs  or  personal  repre- 
sentatives" of  the  deceased.  In  that  case  the 
following  instruction  was  approved:  "The- 
pecuniary  interest  of  children  in  the  lives 
of  their  parents  does  not  necessarily  end 
with  their  arrival  at  the  age  of  majority ; 
but  you  may  allow   for   the  probable  loss- 
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of  any  benefit,  If  any,  of  a  pecuniary  value, 
which  the  child  would  probably  receive  from 
its  mother  after  its  arrival  at  majority." 
The  court  said,  in  commenting  upon  the  in- 
Btmctlon:  "Besides,  the  statute  does  not  lim- 
it the  right  to  prosecute  the  action  or  to  re- 
cover damages  to  minor  children  or  minor 
heirs."  In  the  Valenti  Case  the  California 
court  again  ruled  that  the  statute  does  not 
limit  the  right  of  recovery  to  minor  children, 
and  approved  an  instruction  similar  to  the 
one  given  in  the  Redfield  Case.  In  the 
Tuteur  Case  a  recovery  was  had  for  the  i)e- 
cunlary  loss  sustained  by  adult  children  for 
the  death  of  their  mother ;  their  father  being 
dead.  The  statute  upon  which  that  action 
rested  gave  a  right  of  action  to  the  i)ersonal 
representatives  of  the  deceased  person,  and 
directed  that  the  amount  recovered  should 
belong  and  be  paid  over  to  the  "lineal  de- 
scendants" of  the  "lineal  ancestors"  where 
neither  a  husband  nor  a  widow  survived  the 
deceased.  Sanborn  &  Berryman's  Wisconsin 
Statutes  1898,  i  4256.  In  the  TUIey  Case 
an  Instruction  was  approved  which  directed 
the  jury  that,  for  the  wrongful  death  of  the 
parent,  they  were  at  liberty  to  allow  damages 
to  the  chUdren.  through  the  whole  period  of 
their  probable  lives.  The  court  said:  "Nor 
do  I  perceive  any  sufficient  legal  reason  for 
limiting  the  damages  to  the  minority  of  the 
children  if  the  Jury  are  legally  persuaded 
they  would  continue  after  that  age."  The 
decision  was  based  on  a  statute  permitting 
a  recovery  for  the  benefit  of  the  "widow  and 
next  of  kin."  Laws  of  New  York  1849,  c. 
256.  In  the  Kutac  Case  the  right  of  recovery 
was  not  limited  to  the  period  of  the  minority 
of  the  children.  In  speaking  of  the  rights  of 
the  adult  child  of  the  deceased,  the  court  said: 
"He  was  a  surviving  child  of  the  deceased, 
and  the  statute  makes  no  distinction  upon 
this  ground."  The  statute  referred  to  au- 
thorizes a  recovery  for  the  benefit  of  the 
"husband,  wife,  children  and  parents."  Re- 
vised Statutes  Texas  1895.  art.  3021.  In  the 
Demarest  Case  the  beneficiaries  of  the  re- 
covery were  the  adult  children  of  the  deceas- 
ed. T'he  statute  in  that  state  permits  a  re- 
covery to  the  extent  of  the  pecuniary  injury 
resulting  to  the  "widow  and  next  of  kin."  In 
the  Frost  Case  the  trial  court  refused  to  con- 
fine the  recovery  to  the  damages  suflfered  by 
the  children.  In  consequence  of  the  death  of 
the  father,  to  the  period  of  their  minority. 
The  court  said  that  the  right  to  recover  was 
limited  only  by  the  statute  to  the  damages 
sutfered,  "and  not  to  any  period  of  life." 
The  statute  gave  a  right  of  recovery  to  the 
"widow  and  next  of  kin."  Arkansas  Digest, 
Kirby,  1904,  |  6290.  In  the  Petrie  Case  all 
of  the  children  of  the  deceased  were  adults. 
The  contention  there  made,  that  no  damages 
could  be  recovered  for  their  benefit  unless 
they  had  some  legal  claim  on  the  deceased, 
was  held  untenable.  The  statute  permitted 
a  recovery  for  the  benefit  of  the  "wife,  hus- 


band, parent,  and  children"  of  the  deceased. 
In  the  Jones  Case  the  ruling  of  the  trial 
court,  extending  the  right  of  recovery  on  be- 
half of  the  son  beyond  the  period  of  minority, 
was  approved.  The  cause  of  action  arose 
in  the  state  of  Montana.  The  court  said  that 
the  Redfield  Case  (California)  was.  based 
upon  a  statute  "precisely  similar"  to  the 
Montana  Case,  and  that  the  Tilley  Case 
(New  York)  was  based  upon  a  statute  "sim- 
ilar in  effect"  The  necessary  deduction  la 
that  the  court  construed  the  words  in  the 
California  statute,  "heirs  or  personal  repre- 
sentatives," and  the  words  in  the  New  York 
statute,  "widow  and  next  of  kin,"  as  prac- 
tically synonymous. 

The  respondent  has  cited  the  following  au- 
thorlUes:  President,  etc,  v.  State,  71  Md. 
673,  18  AU.  884;  Ooss  v.  Missouri,  etc.,  50 
Mo.  App.  615 ;  Delahunt  v.  United  TeL  ie  Tel. 
Co.,  215  Pa.  241,  64  AU.  51S,  114  Am.  St.  Rep. 
958;  B.  &  P.  B.  Co.  V.  Golway,  6  App.  D. 
C.  143;  Hoadley  v.  International  Paper  <3o., 
72  Vt  79,  47  AU.  160;  Coleman  v.  Hyer,  113 
Ga.  420,  38  8.  E.  963  (Ga.) ;  Dueber  v.  N.  P. 
R.  Co.  (a  0.)  100  Fed.  425.  In  the  first  case 
cited  the  trial  court  Instructed  the  jury  that 
the  damages  should  be  estimated  to  the  time 
the  chUdren  attained  their  majority.  The 
defendant  appealed.  While  the  court  said 
the  Instruction  was  correct,  the  question  was 
not  before  It  for  decision.  In  the  Goss  Case 
it  was  held  that  the  chUdren  are  only  en- 
titled "by  law  to  support  of  the  father  dur- 
ing minority."  The  language  of  the  statute 
Is  not  set  out  in  the  opinion.  In  the  Dela- 
hunt Case  there  was  a  judgment  for  the 
plaintiff,  and  the  defendant  appealed.  The 
statute  is  not  set  forth.  The  trial  court 
limited  the  rjecovery  to  loss  sustained  by  the 
children  for  support  and  .education  during 
their  minority.  In  the  Golway  (3ase  the  court 
held  that  "prospective  gifts"  were  not  re- 
coverable as  an  element  of  damages  In  behalf 
of  adult  sons.  In  the  Hoadley  Case  the  trial 
court  instructed  the  jury  that,  in  estimating 
the  pecuniary  loss  sustained  by  minor  chll- , 
dren  in  the  death  of  their  father,  the  phys- 
ical, moral,  and  intellectual  instruction  and 
training  which  they  would  have  received 
from  him  had  he  lived  were  proper  elements 
for  their  consideration.  The  defendant's  con- 
tention that  this  was  not  a  proper  element 
of  damages  was  rejected.  The  question  pre- 
sented in  this  case  was  not  considered.  The 
Coleman  Case  and  other  cases  cited  from  the 
state  of  Georgia  hold  that  the  word  "chil- 
dren" in  a  similar  statute  means  minor  chil- 
dren only.  The  Dueber  Case  is  based  upon 
the  same  facts  as  the  Noble  Case.  The  re- 
spondent has  cited  a  number  of  Maryland 
cases  which  we  need  not  consider,  In  view 
of  the  fact  that  the  later  case  of  B.  &  O.  R. 
Co.  V.  State,  63  Md.  135,  In  principle  supports 
the  Instruction  in  the  case  at  bar. 

[2]  The  evidence  in  this  case  justifies  the 
instruction.     It  seems  hardly  necessary  to 
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say  that,  If  the  deceased  had  been  an  Immoral 
and  improvident  man,  or  In  bad  health,  so 
that, it  would  have  been  mere  guesswork  for 
the  jury  to  find  that  the  minor  son  would 
suffer  any  peininlary  loss  after  his  majority, 
then  such  an  instruction  would  not  be  prop- 
er. In,  other  words,  the  facts  in  the  particu- 
lar case  must  determine  whether  the  instruc- 
tion should  be  given.  We  think  the  instruc- 
tion was  correct,  and  that  the  court  was  in 
error  in  granting  a  new  trial. 

The  judgment  is  reversed,  with  instruc- 
tions to  enter  a  judgment  upon  the  verdict. 

DUNBAR,  C.  J.,  and  PARKER,  CROW, 
and  CHADWICK,  JJ.,  concur. 

(n  Wash.  E94) 
GATE  CITT  LTJMBER  CO.  v.  CITT  OF    . 
MONTESANO. 

(Supreme   Court  of  Washington.     March  25, 
1912.) 

Municipal  Cobporationb  (J  376*)— Pubchas- 

iNO  Contracts— LiABiuTY. 

Where  lumber  was  sold  to  a  contractor 
for  use  upon  a  city  contract,  and  was  actually 
delivered  at  the  place  where  the  work  was  in 
progress,  the  city  was  liable  for  the  pui'chase 
price,  where  no  bond  for  the  protection  of  ma- 
terialmen was  taken  by  the  city,  as  required 
by  statute,  though  the  teamsters  who  hauled 
the  lumber  were  employed  by  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  911-913;  Dec.  Die. 
S  376.*] 

Department  1.  Appeal  from  Superior 
Court,  Chehalls  County;  Mason  Irwin, 
Judge. 

Action  by  the  Gate  City  Lumber  Company 
against  the  City  of  Montesano.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See,  also,  60  Wash.  586,  HI  Pac.  799. 

O.  M.  Nelson,  for  appellant.  W.  H.  Abel, 
for  respondent. 

PER  CURIAM.  This  action,  which  was 
commenced  by  the  Gate  City  Lumber  Compa- 
ny, a  corporation,  against  the  city  of  Monte- 
sano, the  Montesano  Planing  Mill  Company, 
a  corporation,  and  George  Everett,  its  receiv- 
er, to  recover  the  purchase  price  of  lumber 
sold,  and  to  establish  the  statutory  liability 
of  the  city  therefor,  has  heretofore  been  In 
this  court,  and  a  statement  of  the  issues  may 
be  found  in  our  former  opinion,  reported  In 
60  Wash,  at  page  586,  111  Pac.  799.  After 
remittitur,  the  cause  was  again  tried,  for 
the  sole  purpose  of  ascertaining  the  value  of 
the  material  actually  used  In  the  perform- 
ance of  the  contract,  or  that  was  delivered 
at  the  work.  The  trial  Judge  found  that 
65,294  feet  of  lumber,  of  the  total  value 
of  $587,  had  been  so  delivered,  and  entered 
Judgment  for  that  amount,  with  interest 
thereon.    Tlie  city  has  appealed. 


The  controlling  question  on  this  appeal  is 
whether  the  findings  are  sustained  by  the 
evidence.  We  think  they  are.  It  was  clear- 
ly shown  that  three  car  loads  of  lumber  had 
been  sold  to  the  Montesano  Planing  Mill 
Company  by  respondent;  that  it  had  been 
shipped  to  Montesano;  that  65,294  feet 
thereof  had  been  delivered  at  the  work,  at 
the  place  where  the  Planing  Mill  Company 
was  performing  Its  contract  with  the  city, 
and  that  it  was  thus  delivered  for  use  in  fill- 
ing the  contract.  Appellant  contends  that 
the  men  who  did  the  hauling  from  the  cars 
were  employes  of  the  Planing  Mill  Company ; 
that  respondent  only  made  its  delivery  on 
the  cars  at  Montesano ;  and  that  it  did  not 
actually  deliver  the  lumber  at  the  work. 
The  questions  to  be  determined  were  wheth- 
er the  material  was  sold  by  respondent  for 
use  in  the  contract,  and  whether  it  was  ac-^ 
tually  delivered  at  the  work  for  such  use. 
It  was  so  sold  and  delivered,  and  the  mere 
fact  that  the  teamsters  who  did  the  hauling 
were  employed  by  the  contractor  would  not 
deprive  respondent  of  its  right  of  recovery 
herein. 

The  Judgment  is  affirmed. 


(67  Waeb.   572) 
AMERICAN  SAVINGS  BANK  &  TRUST  CO. 
V.  HELGESEN  et  al. 

(Supreme  Court  of  Washington.     March   21, 
1912.) 

L  Mortgages  (I  56*) —Execution  — Signa- 
ture—Acknowledgment. 

A  mortgage  was  prepared  on  a  blank  form 
by  a  mortgagee  and  the  wife  of  the  grantor 
signed  her  name  in  places  requiring  her  sig- 
nature, except  in  the  place  showing  he'r  actual 
subscription  thereto,  and  with  her  husband  du- 
ly acknowledged  its  execution,  and,  on  discov- 
ery of  her  omission  to  subscribe,  she  sub- 
scribed thereto,  stating  that  she  thought  she 
had  signed  it  at  the  time  her  acknowledgment 
was  taken.  Rem.  &  Bal.  Code,  $  8746,  re- 
quires that  deeds  shall  be  signed  by  the  party 
to  be  bound  thereby,  and  makes  the  acknowl- 
edgment a  necessary  part  of  its  execution. 
Held,  that  the  wife  of  the  grantor  had  never 
executed  the  mortgage  either  in  fact  or  by 
any  established  rule  of  adoption. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  145;    Dec.  Dig.  {  56.*] 

2.  Mortgages  ($  316*) —Release  of  Oli> 
Mortgage- New  Mortgage  Ineffectual- 
Substitution  OF  Old  Mortgage. 

Where  a  mortgage  is  released  and  canceled 
contemporaneously  with  the  execution  of  a 
new  mortgage  with  the  intention  of  renewing 
and  continuing  the  lien  in  a  new  form,  and 
the  new  mortgage,  through  want  of  sufficient 
execution  by  the  mortgagor,  is  ineffectual,  equi- 
ty, looking  at  the  substance  of  the  transaction, 
will  substitute  the  old  mortgage,  thougli  re- 
leased, in  place  <ff  the  new,  and  treat  it  as  a 
continuing  lien  securing  the  continuing  debt, 
since,  on  the  failing  of  the  new  mortgage,  the 
consideration  for  the  release  also  failed. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent,  Dig.  §§  949-954;    Dec.  Dig.  §  316.*] 


•For  otber  cases  see  same  topic  aod  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes. 
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3.  LlEXS    (I    16*)— DiSCHABQE— Intbnjiowal 

Relkabs. 

Land  charged  with  a  debt  can  only  be  dis- 
charged therefrom  by  payment,  or  by  a  volun- 
tary and  intentional  release. 

[Ed.  Note. — For  other  cases,  see  liiens,  Cent. 
Dig.  H  8-16;    Dec.  Dig.  {  16.*? 

i.  Execution   (§  273*)— PaRcnASEH  at  Sale 

—Rights  as  Bona  Fide  Purchaseb. 

An  execution  creditor  who  obtains  a  jud|^- 
meot  lien  by  purchasing  at  bis  own  sale  is 
Dot  a  bona  fide  purchaser  and  takes  no  greater 
rights  than  the  execution  debtor  had;  his  judg- 
ment being  a  Uen  upon  the  real,  and  not  the 
apparent,  interest  of  the  debtor. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  §$  789,  790;   Dec.  Dig.  |  273.*] 

FuUerton  and  Chadwick,  JJ.,  dissenting. 

En  banc.    On  rehearing. 

For  former  opinion,  see  116  Pac.  837. 

George  W.  Bright,  for  appellants.  Far- 
lell,  Kane  &  Stratton,  for  respondent. 

ELIiIS,  J.  Tbia  Is  an  action  by  the  Amer- 
ican Savings  Bank  &  Trust  Company  for 
the  foreclosure  of  a  mortgage  upon  certain 
property  in  Mason  county.  George  B.  Helge- 
sen  was  made  a  defendant  as  owner  of  the 
land  Hy  Tlrtue  of  purchase  under  an  execu- 
tion sale  upon  a  judgment  in  bis  favor 
against  the  defendants  Xfrlckson  and  wife. 
The  record  presents  a  contest  for  priority 
between  the  mortgage  and  Helgesen's  title. 
The  trial  court  adjudged  the  mortgage  the 
paramount  Hen.  On  appeal  Department  1 
of  this  court,  by  an  opinion  filed  July  6, 1911, 
affirmed  that  Judgment.  American  Savings 
Bank  &  Trust  Co.  v.  Helgesen,  116  Pac.  837. 
■We  refer  to  that  opinion  for  a  very  complete 
statement  of  the  facts  which  it  will  not  be 
necessary  to  repeat  here. 

On  a  rehearing  en  banc  a  majority  of  the 
court  are  satisfied  that  a  correct  result  was 
reached  In  the  former  opinion.  Those  of  us 
who  concur  in  this  opinion  believe,  however, 
that  the  former  opinion  was  based  upon  an 
untenable  ground,  and  one  which  would 
tend  to  render  the  tenure  of  land  Insecure. 
The  finding  that  the  bank  was  an  innocent 
holder  for  value  of  the  original  notes  and 
mortgage  given  by  Erlckson  and  wife  to 
Urs.  De  Wees  we  think  correct  as  sustained 
by  the  evidence,  as  was  also  the  finding  that 
the  new  notes  and  mortgage  given  in  renew- 
al of  these  were  without  marks  of  usury  and 
innocently  taken  by  the  bank. 

[1]  But  we  are  constrained  to  bold  that 
Mrs.  Erickson  never  executed  either  in  fact 
nor  by  any  safely  established  rule  of  adoption 
the  new  mortgage  upon  the  land,  though  she 
unquestionably  intended  to  sign  the  mort- 
gage, and  actually  did  execute  the  new  notes. 
As  said  In  the  dissenting  opinion  on  the  first 
lieaiing:  "Her  failure  to  sign  the  mortgage 
was  due  entirely  to  an  Inadvertence  and  over- 
sight An  intention  to  sign  an  Instrument 
cannot  be  held  equivalent  to  an  actual  sign- 
ing of  the  instrimient     If  she  intended  to 


sign  her  own  name  to  the  mortgage,  and  fail- 
ed to  do  so  by  inadvertence,  it  would  seem 
conclusive  that  she  did  not  intend  to  adopt 
her  name  written  -by  another  as  her  signa- 
ture." The  two  intentions  are  manifestly 
inconsistent.  Her  subsequent  signing  of  the 
mortgage  further  emphasizes  this  inconsist- 
ency. It  does  not  follow,  however,  that  on 
the  whole  evidence  the  judgment  lien  by 
virtue  of  which  Helgesen  claims  title  should 
be  given  precedence  of  the  mortgage. 

[2]  The  cancellation  of  the  old  mortgage 
and  the  substitution  of  the  new  were  con- 
temporaneous acts.  The  manifest  Intention 
of  all  parties  interested  and  participating 
was  not  to  discharge  the  Hen  of  the  mort- 
gage, but  to  continue  it.  The  purpose  was 
not  to  create  a  new  Incumbrance,  but  merely 
to  change  the  form  of  the  old.  A  court  of 
equity  will  look  straight  to  the  substance  of 
the  transaction  rather  than  give  heed  to 
the  mere  form  which  It  may  assume.  As 
between  the  parties.  It  would  be  plainly  In- 
equitable to  permit  the  release  of  the  old 
mortgage,  which  was  Intended  only  to  give 
place  for  a  valid  new  one,  to  have  any  oper- 
ative force  when  the  new  mortgage  contrary 
to  all  Intention  was  ineffectual.  The  new 
notes  and  mortgage  were  not  given  in  satis- 
faction, but  in  renewal  of  the  debt  and  on 
the  same  security.  By  a  doctrine  closely 
akin  to  that  of  equitable  subrogation,  and  it 
seems  to  us  one  founded  In  equal  equity  and 
reason,  the  old  mortgage,  though  released, 
must  be  substituted  for  the  new  and  treated 
as  a  continuing  lien  securing  the  continuing 
debt.  This  is  certainly  true  as  between  the 
original  parties.  The  new  mortgage  failing, 
the  release  was  without  consideration,  and 
also  fails.  "We  regard  the  cancellation  of 
the  old  mortgage  and  the  substitution  of 
the  new  as  contemporaneous  acts.  It  was 
not  creating  a  new  Incumbrance,  but  simply 
changing  the  form  of  the  old.  A  court  of 
equity  looking  to  the  substance  of  the  trans- 
action would  not  permit  a  release,  intended 
to  be  effectual  only  by  force  of,  and  for  the 
purpose  of,  giving  effect  to  the  last  mortgage, 
to  be  set  up,  even  if  the  last  mortgage  was 
inoperative."  Swift  v.  Kraem^r,  13  Cal.  526, 
73  Am.  Dec.  603;  Dillon  v.  Byrne,  6  Cal. 
455;  Birrell  v.  Schle,  9  Cal.  104.  The  fore- 
going language  is  quoted  with  approval  by 
the  Supreme  Court  of  Indiana  in  Pouder  v. 
Ritzlnger,  102  Ind.  571,  1  N.  E.  44,  a  case 
closely  approaching  this  in  principle.  In 
that  case,  as  here,  the  old  mortgage  was  re- 
leased; the  mortgagee  taking  a  new  mort- 
gage in  its  place  to  secure  the  same  debt. 
Hie  court  held  that  equity  would  continue 
the  old  mortgage  by  substitution  for  the  new 
in  order  to  cut  off  an  Intervening  claim  of 
dower  in  the  wife  of  the  mortgagor. 

[3]  The  same  equitable  principle  that  land 
charged  with  a  debt  can  only  be  discharged 
therefrom  by  payment  or  a  voluntary  and 
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Intentional  release  Is  under  yarylng  drcnm- 
BtanceB  exemplified  in  tbe  following  deci- 
sions: Bums  y.  Thay«r,  101  Mass.  426;  Ger- 
wlg  T.  Shetterly,  04  Barb..(N.  Y.)  620;  Cnns- 
tte  V.  Hale,  46  lU.  117;  Jones  v.  Parker,  51 
Wis.  218,  8  N.  W.  124;  CHppen  v.  Chappell, 
35  Kan.  495,  11  Pac.  453,  57  Am.  Rep.  187; 
Hazleton  t.  Lesure,  9  Allen  (Mass.)  24; 
Sledge  V.  Obencbain,  58  Miss.  670;  Young  v. 
Shaner,  73  Iowa,  555,  35  N.  W.  629,  6  Am. 
St  Rep.  701;  Bruse  v.  Nelson,  35  Iowa,  157; 
Campbell  v.  Trotter,  100  111.  281;  Hutchin- 
son T.  Swartsweller,  31  N.  J.  Eq.  205;  Mc- 
Kenzie  v.  McKenzie,.  52  Vt.  271;  Stafford  v. 
Ballou,  17  Vt  329 ;  Wooster  v.  Cavender,  54 
Atk.  153,  15  &  W.  192,  26  Am.  St  Rep.  31. 
It  seems  too  plain  for  argument  that  the 
mortgagors,  Erlckson  and  wife,  could  not  as- 
sert any  rights  founded  upon  a  release  of  the 
prior  mortgage. 

[4]  A  little  consideration  makes  it  equally 
plain  that  the  appellant  Helgesen  stands  in 
no  better  position  than  the  Ericksons.  He 
claimed  under  a  Judgment  lien.  He  was  an 
ezecntion  creditor  purchasing  at  his  own 
sale.  Under  the  established  rule  In  this 
state,  be  was  not  a  bona  fide  purchaser.  He 
took  no  greater  rights  than  the  execution 
debtor  bad.  His  Judgment  was  a  lien  upon 
the  real,  not  the  apparent  interest  of  the 
debtor.  "It  Is  conceded  that  in  this  state 
the  Judgment  is  a  Hen  on  the  real,  and  not 
the  apparent  Interest  of  the  debtor;  so  that, 
if  the  appellant  preyails  in  this  action,  he 
must  bring  himself  within  the  provisions  of 
the  statute  In  relation  to  bona  fide  purchas- 
ers. 1  Hill's  Code,  S  1439.  On  the  question 
of  whether  an  execution  creditor  purchasing 
at  his  own  sale  is  a  bona  fide  purchaser, 
within  the  meaning  of  the  recording  act 
there  is  an  acknowledged  conflict  of  author- 
ity. But  it  is  not  necessary  to  discuss  the 
relative  merits  of  these  authorities,  for  this 
court  has  uniformly  held  that  such  purchas- 
er was  not  a  bona  fide  purchaser,  although 
the  appellant  has  placed  a  different  con- 
struction upon  such  decisions.  The  deci- 
sions, however,  show  conclusively  that  the 
court  has  made  no  distinction  In  principle  be- 
tween purchasers  of  personal  and  real  prop- 
erty." Hacker  v.  White,  22  Wash.  415-417, 
60  Pac.  1114  (79  Am.  St  Rep.  945).  And 
again:  "The  principal  thought  which  we  had 
in  mind  at  the  time  was  that  under  tbe  well- 
settled  rule  applicable  to  such  sales  the  ti- 
tle derived  by  the  purchaser  is  measured  by 
the  real,  and  not  tbe  apparent  title  of  the 
Judgment  debtor,  and  that,  as  under  tbe  facts 
disclosed  by  the  record  the  Judgment  debtor 
was  not  in  a  condition  to  assert  any  rights 
as  against  the  mortgage  in  question,  or  the 
deed  made  in  satisfaction  thereof,  the  pur- 
chaser at  such  sale  took  subject  thereto." 
Elwood  v.  Stewart  (on  petition  for  rehearing) 
6  Wash.  740,  741,  32  Pac.  1000;  Woodhnrst 
y.  Cramer,  29  Wash.  41-48,  69  Pac  501; 
Rohrer  v.  Snyder.  29  Wash.  199,  69  Pac.  748; 
Bloomingdale  v.  Weil,  29  Wash.  611-634,  70 


Pac.  94;  Iiee  y.  Wrlxon,  37  Wash.  47,  79  Pac. 
489 ;  Dawson  v.  McCarty,  21  Wash.  314-31T, 
57  Pac.  816,  75  Am.  St  Rep.  841.  "This  rule, 
which  is  plainly  correct,  as  being  in  rccord- 
ance  with  principle  and  preserving  the  con- 
sistency and  symmetry  of  the  equity  Juris- 
prudence, has  been  adopted  and  firmly  es- 
tablished by  the  courts  in  many  of  tbe 
states."  2  Pomeroy's  Equity  Jurisprudence 
(3d  Ed.)  {  721,  note  2c,  citing  many  de- 
cisions; London  &  S.  F.  Bank  v.  Dexter,  Hor- 
ton  &  Co.,  126  Fed.  593,  61  G.  O.  A.  515. 

Whatever  may  l>e  said  of  the  reason  given 
in  the  original  opinion,  we  are  satisfied  upon 
the  considerations  herein  expressed  that  the 
conclusion  there  reached  was  correct 

The  Judgmmt  is  affirmed. 

MORRIS,  GOSE,  and  CROW,  JJ.,  concur. 

PARKER  and  MOUNT,  JJ.    We  concur  In 

the  views  expressed  in  this  opinion,  as  to  the 
new  grounds  upon  which  the  Judgment  is  af- 
firmed; but  do  not  recede  from  the  position 
taken  In 'the  former  opinion  rendered  by  De- 
partment 1. 

DUNBAR,  C  J.  I  want  to  affirm  this  Judg- 
ment for  the  reasons  given  in  the  first  opin- 
ion. 

FUIXERTON,  J.  I  am  unable  to  concur 
in  the  foregoing  decision.  Since  the  court 
now  holds  that  the  mortgage  sued  upon  was 
never  executed  by  Mrs.  Erlckson  "either  in 
fact  or  by  any  safely  established  rule  of 
adoption,"  it  should  not  allow  the  Judgment 
foreclosing  the  mortgage  to  stand.  The  prop- 
erty mortgaged  was  the  community  proper- 
ty of,  Erlckson  and  wife.  As  such  it  could 
not  be  incnml>ered  by  tbe  lien  of  a  mortgage 
without  both  husband  and  wife  Joining  la 
the  execution  of  the  mortgage.  Since  there- 
fore this  mortgage  was  not  executed  by  both 
husband  and  wife  it  is  void,  and  the  effect 
of  allowing  the  Judgment  to  stand  is  to  a.h 
low  the  foreclosure  of  a  void  mortgage.  Tills 
is  sought  to  be  Justified  on  the  principle  that 
there  was  a  valid  mortgage  good  as  between 
the  parties  because  they  executed  it  and 
good  as  against  the  Helgesens  because  they 
are  purchasers  at  an  execution  sale  and  can 
have  no  better  title  than  Judgment  debtors, 
which  could  have  been  foreclosed.  But  It 
seems  to  me  that  this  reasoning  does  not  an- 
swer the  objection.  In  the  first  place  it  as- 
sumes that  there  is  no  defense  to  the  first 
mortgage,  a  question  that  neither  of  the  par- 
ties have  as  yet  had  a  chance  to  litigate; 
and  in  the  second  place,  it  is  not  geod  prac- 
tice to  permit  the  foreclosure  of  an  invalid 
mortgage  merely  l>ecause  there  is  a  valid  one 
existing  securing  the  same  debt  which  could 
be  foreclosed.  If  the  debt  sued  upon  is  not 
to  be  voided  entirely,  the  case  should  go 
back  with  leave  to  the  plaintiff  to  foreclose 
the  original  mortgage  if  it  so  desires,  and 
with  leave  to  tbe  defendants  to  set  up  such 
defenses  thereto  as  they  may  have. 
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I  bare  not  dlscnsaed  the  merits  of  the  con- 
troversy. I  am  of  the  opinion,  however,  that 
the  evidence  abundantly  shows  that  the 
Idalntlff  bank  h&i  knowledge  of  the  usurious 
character  of  the  notes  at  the  time  it  claims 
to  have  purchased  them,  but  as  this  Is  a 
question  Important  only  to  the  litigants 
themselves,  I  refrain  from  setting  out  the 
reasons  for  my  belief. 

The  cause  should  be  remanded  for  further 
bearing. 

CHADWICK,  J.,  concurs. 


(IT  Waah.  «E4) 

TOWNSEND  et  aL  v.  THREE  LAKES  LIM- 
BER CO. 

(Supreme   CJonrt  of  Washington.     March  27, 
1912.) 

L  PAariEs  (S  62*)— Brinqino  in  Nkw  Pab- 

TIES — DiSCBETIOH  OP  COUBT. 

Allowing  amendment  of  the  complaint  to 
bring  in  new  plaintiffs  on  its  appearing  by  the 
cross-examination  of  the  original  plaintiff  that 
his  parents  had  some  interest  in  the  land  tres- 
passed on  by  defendant  was  a  proper  exercise 
of  the  coarfs  discretionary  powers,  under 
Rem.  &  BaL  Code,  {  803,  defendant's  counsel 
at  the  beginning  of  the  trial  admitting  the  ti- 
tle to  be  In  original  plaintiff,  as  alleged  in  the 
original  complaint,  and  the  amendment  not 
cban^ng  the  issnes  involved. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  {  83;   Dec.  Dig.  S  52.*] 

2.  COHTiirtJAKCK    (§    80*)  —  Ahendmeht    of 
Plkadinos— Absence  of  Sttbfbise. 

Refusal  of  continuance  on  the  allowance 
of  an  amendment  bringing  in  new  plaintiffs, 
but  not  changing  the  issues,  is  proper  discre- 
tion; no  surprise  being  claimed,  and  there  hav- 
ing been  none.    , 

[Ed,  Note. — For  other  cases,  see  Continu- 
ance, Cent.  Dig.  fS  99-112;    Dec.  Dig.  S  30.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  C.  A.  Townsend  and  others 
against  the  Three  Lakes  Lumber  Company. 
Judgment  for  plaintifFs,  and  defendant  ap- 
peals.   Affirmed. 

Cooley  &  Horan  and  R.  Mulvlhill,  for  ap- 
pellant Coleman,  Fogarty  &  Anderson,  for 
respondents. 

PARKER,  J.  This  action  was  commenc- 
ed by  the  plaintiff  C.  A.  Townsend  against 
the  defendant  to  recover  damages  for  the  al- 
leged unlawful  cutting  and  removal  of  tim- 
ber from  his  land.  During  the  progress  of 
the  trial  the  other  plaintlfTs  were  brought 
into  the  case.  The  verdict  was  In  favor  of 
the  plaintiffs,  which  also  included  a  find- 
ing. In  substance,  that  the  trespass  was  will- 
ful on  the  part  of  the  defendant.  Judgment 
was  rendered  accordingly  against  the  de- 
fendant for  treble  the  amount  of  actual  dam- 


ages found  by  the  Jury,  as-  provided  by  sec- 
tion 939,  Rem.  &  Bal.  Qode. 

The  principal  contention  of  counsel  for 
appellant  is  directed  against  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  This 
only  Involves  questions  of  conflict  of  evi- 
dence and  the  credibility  of  witnesses.  A 
reading  of  the  entire  evidence  convinces  us 
that  we  would  not  be  warranted  in  inter- 
fering with  the  Judgment  upon  this  ground. 
We  deem  It  unnecessary  to  review  the  evi- 
dence In  detail  in  this  opinion. 

[1,2]  It  is  also  contended  that  the  trial 
court  erred  In  permitting  the  complaint  to 
be  amended  during  the  progress  of  the  trial 
by  Joining  L.  D.  Townsend  and  wife  as 
plaintiffs  with  C.  A.  Townsend;  and  also 
erred  in  denying  appellant's  motion  for  a 
continuance  made  at  the  same  time.  At  the 
beginning  of  the  trial  it  was  admitted  by 
counsel  for  appellant  that  G.  A.  Townsend. 
the  original  plaintiff,  was  the  owner  of  the 
land  at  the  time  of  the  removal  of  the  tim- 
ber therefrom  by  appellant  as  alleged  In 
the  original  complaint  It  developed  from 
the  testimony  of  C.  A.  Townsend  on  his 
cross-examination  by  counsel  for  appellant 
that  L.  D.  Townsend  and  wife  were  the 
father  and  mother  of  C.  A.  Townsend,  and 
had  some  interest  in  the  land  and  timber. 
Whether  their  Interest  was  legal  or  equita- 
ble does  not  clearly  appear.  But  it  Is  a  fair 
inference  from  the  testimony  that  the  le- 
gal title  was  in  C.  A.  Townsend,  and  that 
he  bad  an  understanding  with  his  parents 
that  they  were  to  be  regarded  as  having  each 
a  one-third  Interest  After  this  appeared 
In  the  evidence,  counsel  for  respondent  ask- 
ed leave  to  amend  the  complaint  with  the 
result  above  noticed.  It  is  plain  from  the 
record  that  the  bringing  in  of  the  new  plain- 
tiffs did  not  change  the  issues  Involved  in 
the  least.  Counsel  for  appellant  did  not 
claim  surprise,  and  made  no  showing  what- 
ever in  support  of  their  motion  for  continu- 
ance. Indeed,  that  they  were  not  surprised 
at  the  fact  that  the  parents  bad  an  interest 
of  some  nature  in  the  land  and  timber  is 
shown  by  the  fact  that  appellapt  received  a- 
notice  before  the  removal  of  the  timber 
from  the  land  protesting  against  such  re- 
moval, signed  by  the  parents  as  well  as  by 
C.  A.  Townsend.  This,  of  course,  was  long 
before  the  admission  of  ownership  made  by 
appellant's  counsel  at  the  beginning  of  the 
trial.  We  are  of  the  opinion  that  the  court 
acted  well  within  its  discretionary  powers 
in  making  these  rulings.  Rem.  &  Bal.  Code, 
{  303;  Hulbert  v.  Bracket  8  Wash.  438,  36 
Pac.  264;  Davis  v.  Seattle,  37  Wash.  223,  79 
Pac.  784. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  CHADWICK,  GOSE, 
and  CROW,  JJ.,  concur. 
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(Idaho 


m  Idaho.  35S) 

MEXiLEN  et  al.  r.  GREAT  WESTEfflN  BBBTT 
SUGAR  CO.  et  al. 

(Supreme  Court  of  Idaho.    Feb.  14,  1912.) 

(Byttahu*  hy  the  Court.) 

t.  Watebs  and  Water  Coubses  (S  10*)— Ap- 
propriation OF  Water  Rights— PRiOBirr. 
Under  the  provisions  of  section  5,  art.  15, 
«f  the  Constitution,  whenever  more  than  one 
person  has  settled  upon  or  improved  land  with 
the  view  of  receiving  water  for  agricultural 
purposes  under  a  sale,  rental,  or  distribution 
thereof,  as  among  such  persons  priority  in  time 
(ives  superiority  of  right. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Sf  11.  12 ;  Dec.  Dig. 

2.  Watebs  and  Water  Courses  (S  19*>— Ap- 

PBOPRIATION    OF   WATER    RIGHTS  —  PBIOBITT 

—"Settlement"— "Improvement." 

The  "settlement"  or  "improvement"  upon 
land  with  a  view  to  receiving  water  for  agri- 
cultural purposes,  as  provided  for  in  section  5, 
art.  15,  of  the  Constitution,  means  an  actual 
settlement  or  an  actual  improvement  thereon, 
and  a  constructive  settlement  will  not  meet  the 
jKirpose  or  requirements  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  11,  12 ;  Dec  IMg. 
i  19.* 

For  other  definitions,  see  Words  and  Phrases, 
Tot  4,  pp.  S452-3460;  voL  8,  pp.  7e82,  7«83; 
yol.  7,  pp.  6446-6450.1 

8.  Waters  and  Water  Cottbses  (I  31*)— Ap- 

PBOPBIATION  OF  WATER  RIGHTS— PRIORITIES. 

One  who  ponihases  a  water  right  from  a 
canal  or  ditch  company  that  has  made  its  ap- 
propriation for  the  purposes  of  sale,  rental,  or 
distribution  thereof,  acquires  no  priority  antil 
he  complies  with  the  provisions  of  section  5, 
art  15,  of  the  Constitution,  and  settles  upon 
or  improves  the  land  with  a  view  of  receiving 
water  for  agricultural  purposes,  and  when  he 
does  so  settle  upon  land  or  improve  it  with  dili- 
gence and  good  faith,  he  is  entitled  to  have  his 
priority  date  from  the  time  of  making  such  set- 
tlement or  beginning  such   improvement. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  31.»] 

4.  Waters  and  Water  Courses  (S  19*)— Ap- 
PBOPBiATiON  OF  Water  Rights— PBioaiTiEa 

One  who  actually  settles  upon  or  improves 
land  lying  under  a  canal  or  irrigation  ditch 
with  a  view  to  receiving  water  therefrom  for 
agricultural  purposes  is  entitled  to  a  priority 
over  one  who  has  previously  purchased  a  water 
right  from  such  canal  company,  but  who  has 
failed  to  either  settle  upon  or  improve  the  land 
as  required  by  the  provisions  of  section  5,  art 
15,  of  the  Constitution. 

[Dd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  11,  12;  Dec  Dig. 
f  19.«] 

5.  Watbis  AND  Wateb  Cottbses  ({  19*)— Ap- 
pbopbiation  of  Wateb  Rights— Pbiobities. 

Where  a  landowner  has  appropriated  and 
diverted  water  from  a  natural  stream  for  the 
irrigation  of  his  land  and  thereafter  enters  into 
an  agreement  with  an  irrigation  company  where- 
by he  consents  and  agrees  to  relinquish  and 
waive  his  water  right  from  the  stream  and  al- 
low the  irrigation  company  to  collect  the  waters 
of  the  stream  into  reservoirs,  and  the  company 
agrees  in  consideration  thereof  to  deliver  water 
to  such  landowner  from  the  reservoirs  and  ca- 
nal system,  the  priority  of  the  original  appro- 
priator  should  properly  date  from  the  time  of 


his  first  appropriation,  diversion,  and  applica- 
tion of  the  water  to  a  beneficial  tise. 

[EH.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  » 11,  12 ;  Dec  Dig. 
I  19.*] 

6.  Watebs  and  Water  Courses  (|  33*)— Ap- 
propriation OF  Wateb  Rights— Sitfficxen- 
CT  OF  Evidence. 

Evidence  examined,  and  held  that,  although 
conflicting,  there  is  sufficient  evidence  in  the 
record  to  support  a  finding  that  certain  appro- 
priators  of  water  from  a  natural  stream  had 
abandoned  their  water  rights  and  ceased  to  use 
and  apply  the  water  to  a  beneficial  purpose. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  23-26;   Dec  Dig. 

Appeal  from  District  Court,  Elmore  Coon- 
ty;   Edward  A.  Walters,  Judge. 

Action  by  Thomas  Mellen  and  others 
against  the  Great  Western'  Beet  Sugar  Com- 
pany and  others.  From  the  Judgment,  de- 
fendants D.  C.  Bradley  and  others  appeal. 
Affirmed. 

W.  C.  Howie  and  Richards  &  Haga,  for 
appellants.  Wyman  &  Wyman,  Martin  & 
Martin,  J.  G.  Watts,  L.  B.  Green,  Daniel 
McLaughlin,  and  R.  H.  Drelsbach,  for  re- 
spondents. 

AILSHIE,  X  This  action  was  Instltnted 
for  the  purpose  of  determining  the  respective 
rights  of  the  parties  to  the  nse  of  water 
from  a  reservoir  system  in  Elmore  county 
known  as  the  Great  Western  Beet  Sugar 
Company  system,  supplied  by  three  reser- 
voirs impounding  waters  In  what  are  known 
as  Little  Camas,  Long  Tom,  and  Rattlesnake 
reservoirs,  and  to  determine  the  respective 
priorities  of  the  iMrtles  to  the  use  of  water 
from  that  system. 

It  appears  that  the  Rattlesnake  reservoir 
was  built  In  the  years  1891  and  1892,  and 
that  the  Long  Tom  reservoir  was  built  in 
1906,  and  the  Little  Camas  reservoir  at  a 
stlU  later  date.  Certain  of  the  defendants 
have  appealed  from  the  judgment  and  de- 
cree, presenting  two  classes  of  claimants  to 
the  use  of  water  from  the  irrigation  system. 
It  seems  that  prior  to  the  construction  of 
any  of  these  reservoirs  these  were  certain 
entrymen,  living  along  what  Is  known  as 
Canyon  creek,  and  who  had  appropriated 
water  from  that  stream  and  Rattlesnake 
creek  dating  as  far  back  as  1883,  who  had 
from  time  to  time  diverted  water  from  the 
streams  for  the  purpose  of  Irrigating  and 
flooding  their  lands  for  raising  wild  hay  and 
grasses.  The  Irrigation  whldi  had  been  car- 
ried on  by  these  people  was  done  by  means 
of  dams  In^the  streams  and  diverting  water 
Into  ditches  and  furrows  which  carried  It 
out  over  the  grass  and  hay  lands,  In  varying 
amounts  and  covering  varying  areas,  from 
year  to  year  up  to  the  time  of  the  building 
of  the  first  reservoir.  In  the  springtime  a 
considerable  volume  of  water  came  down  this 
stream;  but  later  in  the  season,  as  early  as 
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June  or  the  first  of  July,  the  water  would 
become  so  low  that  very  little,  If  any,  reach- 
ed the  lands  now  owned  by  the  appellants. 
This  was  due  chiefly  to  the  fact  that  after 
leaving  the  mouth  of  the  canyon  the  water 
had  to  flow  down  over  a  sandy,  gravelly,  and 
porous  formation  for  a  number  of  miles  before 
reaching  the  lands  to  be  Irrigated,  and  as  a 
oooaequence  seepage,  percolation,  and  evapo- 
ration consumed  practically  all  the  water  of 
the  stream  during  the  hot  summer  months. 
When  the  original  promoter  of  the  reservoir 
and  irrigation  system  started  upon  the  con~ 
Btruction  of  the  reservoir  system,  he  entered 
into  an  agreement  with  the  owners  of  these 
lands  to  the  effect  that  they  should  surren- 
der and  release  all  their  right,  title,  or  inter- 
est in  and  to  the  waters  of  this  stream,  and 
in  consideration  thereof  the  company,  known 
as  the  Elmore  County  Irrigation  Company, 
should  furnish  them  perpetual  water  rights 
for  their  lands.  While  tbe  contract  did  not 
recite  the  extait  of  the  water  right  the  land- 
owners were  relinquishing,  nor  did  it  de- 
scribe the  extent  of  the  perpetual  water 
right  to  be  received,  the  only  rational  and 
just  conclusion  to  be  gathered  from  that 
contract  is  that  the  landowners  were  to 
receive  water  for  the  irrigation  of  the  same 
lands  that  they  had  previously  irrigated 
from  the  natural  stream,  and  that  this  con- 
tract was  made  only  for  the  purpose  of 
enabling  the  reservoir  company  to  collect  all 
the  waters  flowing  in  the  stream,  Instead  of 
allowing  them  to  run  down  the  stream  dur- 
ing the  flood  season,  and  In  consideration 
thereof  they  should  furnish  water  through 
the  canal  system  sufficient  to  Irrigate  the 
same  lands  which  had  previously  been  irri- 
gated from  the  waters  of  the  stream. 

The  second  class  of  appellants  here  are 
those  who  purchased  water  rights  from  this 
new  reservoir  and  Irrigation  company.  We 
shall  deal  with  this  latter  class  of  appellants 
first.  They  were  among  the  first  purchasers 
of  water  rights  from  the  irrigation  company ; 
but  they  did  not  actually  settle  upon  or 
improve  their  lands  until  after  subsequent 
claimants  to  water  rights  entered  upon  their 
lands,  cleared  them,  and  diverted  and  ap- 
plied water  to  such  land. 

[11  The  appeal,  so  far  as  this  class  of  ap- 
pellants is  concerned,  depends  upon  the  con- 
'  stmction  to  be  placed  on  section  5,  art  15, 
of  the  Constltation,  which  provides  as  fol- 
lows: "Whenever  more  than  one  person  has 
settled  upon,  or  Improved  land  with  the  view 
of  receiving  water  for  agricultural  purposes, 
under  a  sale,  rental  or  distribution  thereof, 
as  in  the  last  preceding  section  of  this  arti- 
cle provided,  as  among  such  persons  priority 
In  time  shall  give  superiority  of  right  to  the 
use  of  such  water  in  the  numerical  order 
of  such  settlements  or  improvements;  but 
whenever  the  supply  of  such  water  shall  not 
be  sufficient  to  meet  the  demands  of  all  those 
desiring  to  use  the  same,  such  priority  of 


right  shall  be  subject  to  such  reasonable  lim- 
itations as  to  the  quantity  of  water  used  end 
times  of  use  as  the  Legislature,  having  due 
regard  both  to  such  priority  of  right  and  the 
necessities  of  those  subsequent  in  time  of 
settlement  or  improvement,  may  by  law  pre- 
scribe." 

The  appellants  contend  that  the  purchase 
of  arid  land  under  an  irrigation  or  canal 
system  and  the  purchase  of  a  water  right 
for  such  land  in  legal  effect  works  an  appro- 
priation and  dedication  of  the  water  to  sudi 
land,  and  that  these  two  acts  constitute  a 
compliance  with  the  foregoing  provision  of 
the  Constitution,  in  that  they  amount  to  a 
constructive  settlement  upon  such  lands. 

[2]  It  will  be  observed  that  the  foregoing 
provision  of  the  Constitution  as  to  settlement 
and  Improvement  of  land  Is  Intended  to  be 
made  the  test  In  establishing  the  priority  of 
the  several  claimants  to  water  for  Irri- 
gation purposes.  This  must  of  necessity 
be  an  actual  settlement  or  an  actual  im- 
provement While  there  is  such  a  thing 
as  a  constructive  settlement  on  land  for 
some  purposes  of  the  law,  we  know  of  no 
such  thing  as  a  constructive  improvement 
of  land;  but  where  the  very  thing  to  be  de- 
termined renders  it  necessary  that  the  settle- 
ment be  an  actual  settlement — a  possesslo 
pedis  as  distinguished  from  a  constructive 
possession — then  it  must  be  actual  and  not 
an  Imaginary  one.  And  the  same  is  true 
with  reference'  to  improvement  It  Is  by 
these  facts  that  the  court  is  to  determine 
which  of  the  several  claimants  to  priority 
In  the  use  of  water  shall  be  awarded  the 
better  and  prior  right. 

Appellants  cite  McDonald  v.  Welsh,  89  CaL 
42,  26  Pac.  595,  in  support  of  the  contention 
that  constructive  settlement  may  suflSce. 
That  case  is  not  in  point  here,  for  the  rea- 
son that  the  appellant  In  the  McDonald- 
Welsh  Case  made  no  pretense  to  having 
made  a  settlement  on  the  land  prior  to  the 
settlement  made  by  the  respondent. 

The  framers  of  our  Constitution  evidently 
meant  to  distinguish  settlers  who  procure  a 
water  right  under  a  sale,  rental,  or  distribu- 
tion, from  that  class  of  water  users  who 
procure  their  water  right  by  appropriation 
and  diversion  directly  from  the  natural 
stream.  The  constitutional  convention,  ac- 
cordingly, inserted  sections  4  and  5,  in  article 
15,  of  the  Constitution,  for  the  purpose  of 
defining  the  duties  of  ditch  and  canal  owners 
who  appropriate  water  for  agricultural  pur- 
poses to  be  used  "under  a  sale,  rental  or 
distribution,"  and  to  point  out  the  respec- 
tive rights  and  priorities  of  the  users  of 
such  waters.  It  was  clearly  intended  that 
whenever  water  is  once  appropriated  by  any 
person  or  corporation  for  use  in  agricultural 
purposes  under  a  sale,  rental,  or  distribu- 
tion, it  shall  never  be  diverted  from  that  use 
and  purpose  so  long  as  there  may  be  any 
demand  for  the  water  and  to  the  ext^t  of 
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sach  demand  for  agricultural  purposes.  And 
so  section  4  is  dealing  chiefly  with  the  ditch 
or  canal  Dwner,  while  section  5  is  dealing 
chiefly  with  the  subject  of  priorities  &a  be- 
tween water  users  and  consumers  who  have 
settled  under  these  ditches  and  canals  and 
who  exi)ect  to  receive  the  water  under  a 
"sale,  rental  or  distribution  thereof."  The 
two  sections  must  therefore  be  read  and 
construed  together. 

[g,4]  It  la  plain  that  the  framera  of  the 
Constitution  In  the  adoption  of  section  5 
meant  to  date  the  priorities  of  claimants 
from  the  time  of  "settlement  or  improve- 
ment." That  la  to  say,  that  one  who  Improves 
his  land  with  a  view  to  receiving  water  for 
the  irrigation  thereof,  and  who  proceeds 
with  diligence  and  In  good  faith  to  put  his 
land  In  condition  for  irrigation,  is  entitied 
to  have  his  priority  date  from  the  time  he 
commenced  to  make  such  improvement.  So, 
also,  one  who  actually  settles  upon  such  land 
and  proceeds  with  diligence  and  in  good 
faltb  to  prepare  his  land  for  irrigation  is 
enUtied  to  have  his  priority  date  from  the 
time  of  such  settlement  One  who  purchases 
a  water  right  for  his  land  from  sudi  canal 
or  ditch  company  is  placed  upon  exactiy  the 
same  footing  efi  any  other  user  of  water 
under  that  canal  system.  His  priority  can- 
not date  from  the  time  of  his  purchase  of 
such  water  right,  but  must  date  from  the 
time  he  either  settles  upon  the  land,  or  from 
the  time  he  begins  to  Improve  the  land  for 
irrigation. 

So  it  will  be  seen  that  the  purchaser  of  a 
water  right  from  a  canal  company  is  in  no 
better  condition  than  he  would  have  been 
had  he  not  purchased  such  right,  for  the 
reason  that  be  still  is  obliged  to  either  settle 
upon  or  improve  the  land  the  same  as  one 
who  has  never  purchased  a  \^ater  right 

The  effect  of  these  two  sections  of  the 
Constitution  was  discussed  somewhat  by  the 
members  of  the  constitutional  convention. 
Mr.  Gray  and  Mr.  Hampton  both  protested 
that  they  did  not  understand  the  purpose  of 
the  committee  In  drafting  sections  4  and  6 
and  that  they  did  not  understand  the  mean- 
ing Intended  to  be  conveyed  thereby.  The 
president  of  the  convention,  Mr.  Claggett  on 
the  other  hand,  seemed  to  have  a  very  clear 
understanding  of  the  provisions  and  was  the 
only  one  who  spoke  in  favor  of  their  adop- 
tion, and  bis  discussion  and  explanation 
seems  to  have  been  accepted  by  the  majority 
of  the  convention  as  they  voted  down  the 
amendments  presented  by  Gray,  Hampton, 
and  Poe,  and  adopted  the  provisions  as  they 
now  stand.  We  quote'  the  following  as  a 
part  of  the  debate  and  proceeding  had  in 
this  connection:  "Mr.  Claggett:  I  will  state 
to  the  committee  that  the  heart  of  this  bill 
lies  in  sections  4  and  5  as  a  practical  meas- 
ure. This  portion  of  section  4  amounts  to 
this:  That  whenever  these  canal  owners — If 
the  gentleman  will  see,  'for  agricultural  pur- 


poses under  a  sale,  rental  or  distribution 
thereof — whenever  one  of  these  large  canals 
is  taken  out  for  the  purpose  of  selling, 
renting,  or  distributing  water,  or  the  appro- 
priation is  made  hereafter  for  that  purpose, 
and  that  after  that  has  once  been  done,  inas- 
much as  priorities  will  Immediately  spring 
up  along  the  line  of  that  canal,  ev«i  before 
the  canal  is  located.  For  instance,  if  a  com- 
pany should  start  la  here  to  take  a  large 
quantity  of  water  out  to  supply  a  given 
section  of  country,  and  should  appropriate 
or  give  notice  to  the  world ,  that  they  were 
appropriating  it  for  agricultural  purposes 
'under  a  sale,  rental  or  distribution  thereof,' 
then  immediately.  Just  as  soon  as  the  ditch 
was  surveyed,  people  would  come  In  and 
begin  to  locate  farms  and  Improve  them 
right  along  the  line  of  that  ditch ;  and  there- 
fore it  is  necessary  In  order  to  protect  them, 
inasmuch  as  they  have  spent  tills  money  In 
settling  there  under  a  promise,  which  was 
made  by  the  company  that  the  water  should 
be  used  for  agricultural  purposes,  that  the 
water  should  not  be  allowed  to  be  diverted, 
from  that  purpose  and  applied  to  the  run- 
ning' of  manufactories  or  anything  else  of 
that  sort.  Mr.  Gray:  Suppose  he  won't  pay 
for  it  Mr.  Claggett:  It  is  dedicated  to  the 
use,  and  when  it  has  once  been  sold  to  any 
one  particular  party  In  one  year,  then  he 
shall  have  the  right  to  demand  it  annually 
thereafter  upon  paying  for  it  *  •  •  Mr. 
Chairman,  both  of  these  sections  apply  to 
the  same  condition  of  things.  Neither  one 
of  them  applies  to  a  case  of  a  water  right 
where  a  man  takes  water  out  and  puts  it 
upon  his  own  farm.  It  applies  to  cases  only 
as  both  sections  specify,  say  to  those  cases 
where  waters  are  'appropriated  or  used  for 
agricultural  purposes  under  a  sale,  rental  or 
distribution.'  The  first  section  protects  the 
person  who  comes  in,  by  making  it  'an  ex- 
clusive dedication'  to  agricultural  uses  after 
It  has  been  so  appropriated  and  so  used." 

These  conclusions  necessarily  result  in  an 
affirmance  of  the  Judgment  as  to  those  ap- 
pellants who  rely  on  contracts  for  water 
rights  from  the  irrigation  and  canal  com> 
pany,  and  who  do  not  connect  themselves 
with  an  original  appropriation  of  the  water 
from  the  natural  stream. 

[5]  This  brings  us  to  a  consideration  of  the 
question  as  to  the  rights  of  those  appellants ' 
who  claim  by  reason  of  original  locations 
made  by  themselves  or  their  predecessors 
from  the  waters  of  Canyon  and  Rattlesnake 
creeks.  The  court's  findings  and  conclusions 
of  law  seem  to  be  based  on  the  theory  that. 
If  these  appellants  or  their  predecessors  lo- 
cated on  the  land  prior  to  the  construction 
of  the  reservoir  system,  they  did  not  there- 
fore settle  upon  or  improve  the  lands  "with 
the  view  of  receiving  water"  from  the  reser- 
voir system  "for  agpricultural  purposes  under 
a  sale,  rental  or  distribution  thereof."  This 
may  be  literally  and  technically  true  as  a 
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foet,  knd  not  be  so  as  a  legal  conclnsion. 
If  these  claimants  or  their  predecessors  set- 
tled upon  and  purchased  their  respective 
lands  and  appropriated  and  diverted  water 
from  Canyon  cre^  for  the  purpose  of  irri- 
gating such  lands,  and  subsequently  agreed 
with  the  irrigation  company  to  waive  and 
relinquish  their  water  rights  in  consideration 
of  receiving  similar  rights  from  the  reservoir 
end  irrigation  system,  then  and  in  that  case 
the  water  rights  from  the  irrigation  system 
are  merely  a  continuation  of  the  original 
appropriation,  and  their  priority  should  date 
from  the  original  diversion  and  appropria- 
tion. In  this  respect,  we  think  the  court's 
legal  conclusions  were  entirely  erroneous. 

[S]  It  appears  quite  conclusively  that  the 
original  appropriators  of  the  waters  of  Can- 
yon and  Rattlesnake  creeks  prior  to  the 
construction  of  the  reservoir  system  con- 
tinued from  year  to  year  to  divert  and  apply 
water  from  the  stream  in  varying  quantities 
up  to  the  time  that  they  had  their  agree- 
ment or  understanding  with  the  irrigation 
company  and  the  construction  of  the  first 
reservoir.  The  evidence,  however,  is  ex- 
tremely conflicting  and  uncertain  as  to  the 
use  or  application  of  water  sut)sequent  to 
1881,  and  on  this  point  the  court  finds  as 
follows:  "That  ever  since  the  building  of 
said  reservoir,  they  have  ceased  to  use  any 
of  said  waters  so  previously  owned  or  claim- 
ed by  them  from  said  Canyon  or  Rattlesnake 
creeks  under  said  rights  except  at  such 
times  early  in  the  spring  when  a  larger 
quantity  of  water  fiows  down  Canyon  creek 
than  can  b^  carried  by  the  supply  canal  from 
said  creek  to  said  reservoir,  and  the  only 
waters  used  by  them  or  their  predecessors 
In  interest  from  said  reservoir  are  such  as 
they  liave  acquired  by  use  as  renters  or 
under  conveyance  of  water  rights  by  deed 
from  the  owners  of  such  reservoir." 

If  we  were  weighing  the  evidence  in  this 
case  as  a  court  of  original  Jurisdiction,  we 
are  inclined  to  think  we  should  find  from  the 
evidence  in  the  record  that  some  of  these 
claimants  have  continued  to  receive  and  ap- 
ply small  quantities  of  water  with  sufficient 
frequency  to  entitle  them  to  priorities  for 
certain  small  portions  of  these  tracts  of 
land ;  but  with  the  evidence  conflicting  fs  it 
,  is,  and  the  trial  court  having  found  against 
the  appellants,  we  do  not  feel  Justified  in 
disturbing  the  findings  and  Judgment  in  this 
respect.  It  must  be  admitted  that  the  use 
of  water  under  these  appropriations  or  from 
the  canal  system  since  1898  has  been  inter- 
mittent and  infrequent  and  with  apparently 
less  purpose  of  applying  it  to  a  beneficial 
use  than  to  keep  alive  if  possible  the  appro- 
priation and  priority.  We  therefore  con- 
clude that  the  Judgment  should  be  affirmed 
as  to  this  class  of  appellants. 

There  are  two  other  appellants.  Smith  and 
Moyses,  who  complain  of  the  refusal  of  the 


court  to  decree  them  the  prlorfty  to  water 
for  a  70-acre  tract  of  land  known  as  a  part 
of  the  Commodore  Jackson  desert  entry  on 
which  the  town  of  Mountainhome  is  built. 
Tbey  claim  tha£  this  was  taken  as  a  desert 
entry  in  1877,  and  that  water  was  appropri- 
ated for  it  from  Canyon  creek  in  1879.  It 
is  quite  clear  that  water  was  conveyed  to  a 
large  portion  of  this  320-acre  desert  entry; 
but  the  land  here  in  question  Ilea  to  the  west 
side  of  the  old  town  site  of  Hoimtalnhome 
and  west  of  the  railroad  track,  and  it  is 
extremely  doubtful  if  any  water  wliatever 
has  ever  been  delivered  from  this  water 
right  to  this  particular  tract  of  land.  It  is 
equally  evident  that,  if  any  water  ever  had 
been  applied  to  this  land,  It  was  many  years 
ago,  and'  that  such  water  right  had  long 
since  been  abandoned. 

The  record  in  this  case  is  long  and  tedious, 
and  we  liave  been  obliged  to  go  through  the 
entire  record,  and  from  such  examination 
have  reached  the  foregoing  conclusions. 

The  Judgment  should  be  affirmed  as  to  all 
the  appellants,  and  it  is  so  ordered.  Costa 
awarded  in  favor  of  respondents. 

STEWART,  0.  J.,  and  SULUVAN,  X, 
concur. 


(61  Or.  403) 
McDANIEIi  V.  CHIARAMONTE. 
(Supreme  Court  of  Oregon.    .March  19,  1912.) 

1.  Chattel  Mobtoaoes  (§  6*)— "Condition- 
al Sale"  ob  Mobtoaob. 

A  contract,  binding  a  buyer  to  buy  and 
unconditionally  pay  the  price  of  a  chattel,  and 
providing  that  the  seller  shall  retain  title  as 
security  for  the  price,  and  on  default  he  may 
take  possession.  Is  a  conditional  sale,  and  not 
a  chattel  mortgage;  the  term  "conditionai 
sale"  applying  to  transactions  where,  by  the 
terms  of  the  contract,  the  possession  of  the 
goods  is  delivered  to  the  buyer,  but  the  prop- 
erty is  to  remain  in  the  seller  until  payment 
of  the  price,  though  the  buyer  is  obligated  ab- 
solutely to  pay  the  price. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  $§  23-11;  Dec.  Dig,  i 
6;»   Safes,  Cent.  Dig.  §  1332. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1408-1410.] 

2.  Sales  (§  454*)— Contracts— Intention  or 
Paeties. 

Whether  a  transaction  is  a  conditional 
sale  depends  on  the  intention  of  the  parties, 
gathered  from  the  language  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  $S  1324,  1325,  1333,  1334;  Dec.  Dig.  i 
454.*] 

3.  Chattel  Mobtoaoes  (|  6*)— Instruments 
Ckeating. 

Where  title,  pursuant  to  a  contract  of  sale, 
passes  to  the  buyer,  and  a  lien  on  the  chattels 
is  created  in  favor  of  the  seller  for  the  price, 
a  chattel  mortgage  is  created. 

(Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §j;  23-41;  Dec.  Dig.  { 
«;•    Sales,  Cent.  Dig.  {  1332.] 

4.  Sales     (§    479*)—<3ontbact8  — Breach  — 
Reuedt  of  Seller. 

A  contract  of  sale,  providing  that  the  sell- 
er shall  retain   title  as  security  for  deferred 
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payments  of  the  price,  and  that  on  default  of 
payment  he  may  take  posBeasion  and  at  his 
election  declare  all  deferred  payments  due, 
gives  to  the  seller,  on  the  buyer's  default,  the 
right  to  retake  the  chattels  and  bold  tbem  sub- 
ject to  the  contract,  and  subject  to  the  obliga- 
tion of.  the  bu^er  to  pay  the  price;,  and  he 
may  sue  in  equity  to  enforce  his  rights  against 
the  buyer. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1418-1438;    Dec,  Dig.  §  479.*] 

5.  Pleading  (§g  8,  214*)— Complaint— Con- 
clusions. 

An  allegation  in  a  complaint  that  the  con- 
tract relied  on  was  intended  to  be  and  is  a 
chattel  mortgage  is  bat  an  allegation  of  a  legal 
conclusion,  and  is  not  admitted  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §f  12-28%,  525-534;  Dec.  Dig.  fS 
8,  214.*] 

6.  Pleadinq    (I    214*) —Demurrer— Aduis- 

BIONS. 

A  demurrer  admits  the  facts  pleaded. 
[Ed.   Note. — For  other  cases,   see   Pleading, 
Cent.  Dig.  i§  525-534;   Dec  Dig.  i  214.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;   C.  U.  Oantenbein,  Judge. 

Suit  by  N.  M.  McDanlel  against  Rosi 
Cblaramonte.  From  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed. 

On  October  8,  1910,  plaintiff  entered  into 
an  agreement  with  defendant  to  sell  her  a 
certain  automobile  for  the  price  of  $3,005.20, 
of  which  defendant  paid  $700.  in  cash,  $100 
In  ten  days,  and  gave  three  promissory  notes 
of  that  date  for  the  balance  of  tbe  price, 
namely,  one  for  $300,  payable  in  monthly 
InBtallments  of  $100  each,  beginning  Norem- 
ber  8,  1910 ;  one  for  $300,  payable  In  two  in- 
stallments, gamely,  $150  on  February  8,  1911, 
and  $150  on  March  8,  1911;  and  one  for 
$1,605.20,  payable  in  eight  monthly  Install- 
ments of  $200.65  each,  b^innlng  April  8, 
1911 ;  each  note  providing  for  attorney's  fees 
in  case  of  suit  or  action  thereon.  At  the 
time  tbe  agreement  was  made,  and  as  a 
part  of  that  transaction,  plaintiff  and  de- 
fendant executed  an  agreement  as  follows: 

"Memorandum  of  Agreement,  made  this 
8th  day  of  October,  1910,  between  N.  M.  Mc- 
Danlel, party  of  the  first  part,  and  Giuseppe 
Cblaramonte  and  Rosi  Chiaramonte,  his  wife, 
parties  of  the  second  part,  witnesseth:  That 
the  said  party  of  the  first  part  has  agreed 
to  sell  and  deliver  to  the  parties  of  the 
second  part  one  seven-passenger  Rambler 
1910  automobile,  model  55,  complete,  with 
one  extra  wheel,  tube  and  tire,  equipped  with 
top,  glass  wind  shield  and  speedometer,  at 
the  price  of  three  thousand  five  and  20/100 
($3,005.20)  dollars,  which  said  price  the  par- 
ties of  the  fiecond  part  promise  and  agree 
to  pay  as  follows:  Seven  hundred  ($700.00) 
dollars  cash  down,  receipt  whereof  is  hereby 
acknowledged;  and  the  balance  in  Install- 
ments in  accordance  with  the  terms  of  prom- 
issory notes  of  even  date  herewith,  as  fol- 
lows: One  hundred  ($100)  dollars  within 
ten  days,  one  hundred  ($100.00)  dollars  on 
the  8th  day  of  November,  1910,  and  a  like 


payment  on  the  8tb  day  of  December,  1910, 
and  on  the  8th  day  of  January,  1911;  and 
one  hundred  and  fifty  ($160)  dollars  on  the 
8th  day  of  February,  and  on  the  8th  day 
of  March,  1911,  and  two  hundred  ($200.00) 
dollars  on  the  8th  day  of  eadi  month  there- 
after until  the  whole  amount  is  paid;  de- 
ferred payments  to  bear  Interest  at  the  rate 
of  eight  per  cent,  per  annum  to  be  paid 
monthly  at  the  time  of  payment  of  «ach 
Installment.  And  the  second  parties  fur- 
ther agree  to  pay  for  and  carry  insurance 
on  said  automobile  in  the  amount  of  twenty- 
five  hundred  ($2,600)  dollars  for  the  benefit 
of  the  first  party  as  his  Interest  may  appear 
until  the  said  automobile  is  fully  paid  for. 
And  it  Is  understood  and  agreed  that  the 
party  of  the  first  part  shall  retain  tbe  title 
to  said  automobile  as  security  for  the  amotmt 
due  him  on  said  purchase  price  until  the 
same  shall  be  paid  in  full ;  and  that  failure 
of  the  second  parties  to  pay  any  of  said  in- 
stallments of  principal  or  Interest  when  tbe 
same  shall  fall  doe  shall  entitle  tbe  party 
of  the  first  part,  at  his  election,  to  declare 
the  whole  of  said  purchase  price  and  alt 
said  promissory  notes  given  therefor  due 
and  payable  and  proceed  immediately  for 
the  collection  thereof.  Witness  our  hands 
the  day  and  year  first  above  written. 
[Signed]  N.  M.  McDanlel.  Rosi  Cblara- 
monte. 

"Whereas  the  antomobile  mentioned  in 
the  attadied  contract  Is  being  purchased 
by  the  parties  of  the  second  part  for  the 
benefit  of  their  son,  Peter  Chiaramonte,  who 
is  not  yet  of  the  age  of  majority ;  and  where- 
as, Giuseppe  Chiaramonte  is  at  this  time 
absent  from  the  city  of  Portland  and  can- 
not sign  said  contract  nntil  his  return:  It 
Is  understood  and  agreed  that  the  said  au- 
tomobile shall  immediately  be  delivered  into 
the  possession  of  said  Peter  Cblaramonte, 
and  that  said  Giuseppe  Chiaramonte  shall 
sign  said  contract  and  tbe  promissory  notes 
therein  referred  to  immediately  upon  his 
return  to  the  city  of  Portland.  Otherwise 
the  party  of  the  first  part  shall  be  entitled 
to  declare  the  whole  of  said  purchase  price 
Immediately  due  and  reclaim  the  possession 
of  said  machine;  but,  if  the  said  notes 
and  contract  are  Joined  in  by  said  Giuseppe 
Cblaramonte  immediately  upon  his  return 
to  the  city  of  Portland,  then  the  said  Peter 
Chiaramonte  shall  be  entitled  to  tbe  pos- 
session and  use  of  said  automobile  until 
there  shall  be  a  default  in  tbe  payments 
therefor;  that  upon  such  default  the  party 
of  the  first  part  shall  be  entitled  to  the 
immediate  repossession  thereof.  Witness 
our  hands  the  day  and  year  first  above  writ- 
ten. [Signed]  N.  M.  McDanlel.  Rosi  Chia- 
ramonte."' 

Upon  default  in  payment  of  a  part  of  the 
first  promissory  note,  plaintiff  took  posses- 
sion   of    tbe    auto.      Thereupon    defendant 
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brought  an  action  against  plaintiff  to  re- 
cover the  sum  of  $950,  the  amount  paid  on 
the  purchase  price,  and  thereafter  plaintiff 
brought  this  suit  as  a  cross-bill  to  enjoin  the 
law  action  and  foreclose  defendant's  equity 
In  the  automobile.  To  the  cross-bill,  defend- 
ant filed  a  demurrer,  -which  was  overruled 
by  the  court,  and  a  decree  was  rendered  in 
plaintiff's  favor,  as  prayed.  Defendant  ap- 
peals. 

M.  B.  Meacham  (Albert  B.  Ferrera,  on  the 
brief),  for  appellant.  A.  H.  Tanner  and 
John  Van  Zante  (Johnson  it  Van  Zante,  on 
the  brief),  for  respondent 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  first  question  relates  to  the 
character  of  the  transaction  as  disclosed  by 
the  complaint,  whether  it  is  a  conditional 
sale  or  a  chattel  mortgage.  "The  term  'con- 
ditional sale'  is,  however,  commonly  applied 
to  a  class  of  transactions  where,  by  the  terms 
of  the  contract,  the  possession  of  the  goods 
is  delivered  to  the  buyer;  but  the  property 
In  them  Is  to  remain  in  the  seller  until  the 
payment  of  the  price."  35  Gyc.  652.  The 
transaction  is  none  the  less  a  conditional 
sale,  because  the  defendant  Is  obligated  ab- 
solutely to  pay  the  price,  as  that  is  a  con- 
dition alike  of  absolute  and  conditional  sales. 
Freed  Furniture,  etc.,  Co.  v.  Sorensen,  28 
Utah,  419,  79  Pac.  564,  107  Am.  St  Rep. 
731,  3  Ann.  Cas.  637,  and  note ;  35  Cyc.  654. 

[2]  Here  defendant  agreed  to  buy  and  un- 
conditionally to  pay  the  purchase  price  of 
the  machine.  Plaintiff  retained  title  to  the 
machine  as  security  for  the  payment  of  the 
purchase  price,  and  on  default  of  payment 
be  was  anthorized  to  take  possession,  and 
at  his  election  declared  all  notes  due  and 
proceeded  .immediately  for  the  collection 
thereof.  This  is,  without  donbt,  a  condition- 
al sale.  The  apparent  diversity  of  utterance 
by  the  courts  as  to  the  effect  of  the  reserva- 
tion of  title  by  the  seller  is  largely  due  to 
the  diversity  in  the  form  or  terms  of  the 
sale.  Whether  the  transaction  is  a  condi- 
tional sale  depends,  not  upon  the  name  given 
to  it  by  the  parties;  or  the  form  of  the  in- 
strument evidencing  it,  but  upon  the  ruling 
Intention  of  the  parties,  gathered  from  all 
language  of  the  contract  35  Cyc.  654; 
Henryford  v.  Davis,  102  U.  S.  2.T5,  244,  26 
L.  Ed.  160;  Parke,  etc.,  Co.  v.  White  River 
L.  Co.,  101  Cal.  37,  39,  35  Pac.  442;  Hamil- 
ton v.  Highlands,  144  N.  C.  279,  56  S.  E.  929, 
12  Ann.  Cas.  876. 

[3]  If  the  title  to  the  property  remains  In 
the  seller,  then  the  transaction  is  not  a 
mortgage.  In  case  of  mortgage,  the  title 
passes  to  the  buyer,  and  a  lien  on  the  prop- 
erty is  created  In  favor  of  the  seller.  25 
Cyc.  652-654,  658,  659;   6  A.  &  B.  Ency.  446. 

In  the  case  of  Harkness  y.  Russell,  118 
D.  S.  663,  7  Sup.  Ct  51,  30  U  Ed.  285,  an 
appeal  from  Utah,  there  was  an  agreement 
to  sell  certain  goods;  the  buyer  undertaking 


I  absolutely  to  pay  the  price.  It  was  specified 
in  the  notes  that  the  title  was  to  remain  in 
■the  seller  until  the  price  was  fnlly  paid, 
reserving  the  power  to  declare  all  notes  due 
upon  default  as  to  one ;  and  that  the  seller 
might  repossess  himself  of  the  property,  sell 
It  and  apply  the  proceeds  upon  the  notes 
and  recover  any  balance  due.  It  was  held 
that  the  transaction  was  not  a  mortgage, 
but  a  conditional  sale,  and  valid.  See,  also, 
Freed  Furniture,  etc.,  Co.  v.  Sorensen,  28 
Utah,  419,  79  Pac.  664,  107  Am.  St  Rep.  731, 
3  Ann.  Cas.  634;  Frick  v.  Hllliard,  95  N. 
C.  117. 

[4]  The  difficulty  In  this  case  la  not  so 
much  In  ascertaining  the  character  of  the 
transaction  as  in  determining  what  is  the 
seller's  remedy.  It  has  t>een  held  in  some 
cases  that  if  the  sale  is  on  credit  and  the 
title  to  the  property  remains  In  the  seller, 
upon  breach  of  the  conditions,  he  may  have 
an  election  of  two  remedies:  (1)  Hq  may 
treat  it  as  an  absolute  sale  and  sue  for  the 
price,  or  (2)  he  may  treat  the  sale  as  a 
nullity  and  retake  the  property ;  but  that  he 
cannot  do  both.  See  Sanders  v.  Newton,  140 
Ala.  335,  37  South.  340,  1  Ann.  Cas.  267,  and 
note. 

In  some  forms  of  the  conditional  sale,  this 
statement  is  quite  applicable;  but  in  1 
Mechem  on  Sales,  }  615,  it  is  said  that  the 
seller  has  four  remedies,  namely:  (1)  He 
may  treat  the  contract  as  rescinded,  upon 
default  of  the  buyer,  and  recover  the  goods. 
In  that  event,  that  is  his  only  remedy.  (2) 
He  may  treat  the  contract  as  in  force,  but 
broken  by  the  buyer,  and,  if  by  the  trans- 
action the  buyer  contracts  to  pay,  the  seller 
may  retake  the  goods  and  recover  damages 
for  the  breach.  (3)  He  may,  if  the  buyer 
agreed  to  pay  the  price,  waive  the  return  of 
the  goods  and  sue  for  the  price.  (4)  He 
may,  if  the  contract  permits  it  without  re- 
scinding, take  possession  of  the  goods  and 
hold  them  as  security  for  the  fulfillment  of 
the  contract  This  classification  is  cited 
with  approval  in  Herring-Marvin  Co.  v. 
SmItU,  43  Or.  321,  72  Pac.  704,  73  Pac.  340. 

The  case  before  us  comes  clearly  within 
the  fourth  remedy,  as  the  contract  provides 
that  the  seller  shall  retain  the  title  as  secu- 
rity for  the  payment  of  the  price.  In  discus- 
sing the  remedies  In  such  a  case,  it  is  stated 
in  1  Mechem,  Sales,  {§  621-623,  that  by  re- 
taking the  goods  the  seller  does  not  in  effect 
rescind  the  contract,  but  holds  the  property 
still  subject  to  the  contract;  and  the  buyer 
is  not  thereby  excused  from  performance. 
See,  also.  Tufts  v.  D'Arcambal,  85  Mich.  185, 
48  N.  W.  497,  12  L.  R.  A.  446,  24  Am.  St 
Rep.  79;  Latham  v.  Sumner,  89  111.  233,  31 
Am.  Rep.  79;  Dederlck  v.  Wolfe,  68  Miss. 
500,  9  South.  350,  24  Am.  St  Rep.  283. 

The  only  contention  of  defendant  is  that 
plaintiff  has  a  complete  remedy  at  law ;  and 
therefore  there  is  no  Jurisdiction  In  equity. 
But  i^  ^e  bare  seen,  plaintiff  retained  the 
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title  to  the  antomobne  u  secnrltr  tor  the 
price.  When  he  repossessed  himself  of  the 
goods,  he  did  not  thereby  make  the  property 
hts  own.  Defendant  stlU  had  an  equitable 
Interest  therein  to  the  extent  of  the  pur- 
chase price  paid,  namely,  $951.25,  and  that 
interest  cannot  be  cut  off  by  the  act  of  the 
seller  retailing  possession;  but  the  buyer 
can  be  protected  best  In  equity. 

It  Is  not  necessary  here  to  determine 
whether  or  not  plaintiff  can  sell  the  prop- 
erty at  public  or  private  sale,  as  he  may  see 
lit,  as  there  is  no  provision  made  in  the  in- 
strument for  the  manner  of  terminating  de- 
fendant's equity.  In  Foundry  Co.  v.  Pas- 
cagoula  Ice  Company,  72  Miss.  006,  615,  18 
South.  364,  it  is  said  that  the  reservation  of 
the  title  Is  but  as  security  for  the  purchase 
price,  and  if  the  proper^  Is  recovered  by 
the  seller  he  must  deal  with  it  as  security 
and  with  reference  to  the  equitable  right  of 
the  purchaser;  and  that  the  jurisdiction  of 
chancery  to  enforce  conventional  Hens  is 
too  well  recognized  to  require  argrument  or 
the  citation  of  authorities.  In  Campbell 
Print  Press  Co.  v.  Powell,  78  Tex.  53,  63, 
14  S.  W.  245,  where  the  title  to  goods  was 
retained  by  the  seller,  it  was  held  that  the 
seller  was  entitled  to  a  decree  for  the  sale 
of  the  property;  and  in  Re  National  Cash 
Register  Company,  174  Fed.  579,  682,  98  C. 
G  A.  425,  it  is  said  that,  if  the  seller  treats 
the  title,  to  the  property,  reserved  by  the 
contract,  as  security  for  the  payment  of  the 
price,  he  may  flle  his  bill  In  equity  to  obtain 
a  Judicial  sale.  By  that  course,  the  equity 
of  the  buyer  was  protected  by  the  conscience 
of  the  court  and  its  power  of  control  over 
the  sale.  That  the  seller  had  the  right  to 
proceed  in  that  manner  the  court  thinks 
cannot  be  doubted,  and  we  think  that  the 
plaintiff  was  properly  in  the  equity  court 

[6, 1]  By  the  complaint  in  this  case,  plain- 
tiff alleged  that  the  agreement  was  Intended 
to  be  and  Is  a  chattel  mortgage.  As  Is  well 
said  In  defendant's  brief,  this  is  but  an  al- 
legation of  a  conclusion  of  law.  The  facts 
are  fully  set  forth  which,  for  the  purpose 
of  this  demurrer,  are  admitted  and  disclose 
the  transaction  to  be  a  conditional  sale,  the 
title  being  retained  by  plaintiff  as  security 
until  the  purchase  price  la  paid :  and  the  re- 
lief prayed  for  can  well  be  granted  upon 
those  facts. 

The  decree  Is  affirmed. 

(di  Or.  527)  — ==■ 

TUOHT  v.  COLUMBIA  STEEIi  CO. 
(Supreme  Court  of  Oregon.    March  19,  1912.) 

I,  Tbiai.  ({  127*)— Misconduct  of  Couicsbx 
— Attempt  to  Get  Inadmissible  Mattes 
Befobe  Jubt— Insurance. 

A  willful  attempt  by  plaintiff  in  a  personal 

Injury  case  to  show  that  defendant  ia  protected 

by  insurance  is  reversible  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  i  275;  Dec.  Dig.  §  127.»] 


2.  Tbiai.  (|  127*)— EviDKirok— Rkvixw— PnBf> 

X7DICE. 

In  an  action  for  Injuries  to  a  servant,  an 

attorney  employed  by  the  firm  conducting  the 
defense  testified  in  defendant's  behalf,  and  on 
cross-examination  was  asked  If  he  was  not  ac- 
tive in  assisting  in  procuring  the  facts  in  cases 
in  which  his  firm  was  interested.  He  testified 
that  that  was  part  of  bis  duty,  but  that  about 
three-fourths  of  bis  time  was  taken  up  witli 
other  classes  of  work,  when  he  was  asked 
whether  it  was  not  in  cases  in  which  the  clients 
were  protected  by  insurance,  to  which  question 
an  objection  was  sustained.  Held,  that  the 
question  asked  in  the  matiner  it  was,  and  un- 
der the  existing  circumstances,  was  not  cal- 
culated to  excite  prejudice  against  defendant, 
and  was  therefore  not  reversible  errof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  275;   Dec.  Dig.  {  127.*] 

3.  Evidenck  (I  116*)— Injukies  to  Sebvant 
— Evidence. 

Plaintiff,  a  servant  claimed  that  his  eye 
was  destroyed  by  a  piece  of  tool  steel  flying 
into  it  while  the  theory  of  the  defense  was 
that  the  metal  was  from  a  manganese  cast- 
ing, and  not  from  the  tool,  and  that  such  a 
substance  could  not  be  attracted  by  a  magnet 
The  piece  of  steel  presented  by  plaintiff  and 
which  his  testimony  tended  to  show  was  the 
identical  one  extracted  from  his  eye  was  read- 
ily attracted  by  a  common  mRgnpt,  while  a 
physician  testified  that  he  applied  the  steel  in 
plaintiff's  eye  to  a  large  electric  magnet,  and 
It  was  not  attracted  thereby.  There  was  other 
evidence  that  pieces  of  manganese  steel  were 
attracted  by  a  common  magnet  Held,  that  a 
question  as  to  the  effect  on  an  electric  magnet 
of  the  disconnection  of  the  current,  which  the 
witness  answered  by  saying  that  the  magnet 
would  not  attract  if  the  current  was  discon- 
nected, was  not  error. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  134,  135;   Dec  Dig.  {  116.*] 

4.  Damages  (i  43*)— Injijbtes  to  Sebvant— 
Elements  of  Damages— Medical  Sebvices 
— Reabonablenesb, 

An  injured  servant  may  not  recover  ex- 
penses for  medicines  and  medical  treatment  in 
the  absence  of  proof  that  the  charges  were 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {}  242-254;   Dec.  Dig.  %  43.»] 

6.  Api>eai.  and  Erbob  (I  1171*)— Review- 
Amount  OF  Damagf.s — Reversal. 

A  judgment  for  damages  for  personal  In- 
juries would  not  be  reversed  for  an  erroneous 
submission  of  expenses  for  medicines  and  med- 
ical treatment,  where  the  amounts  claimed 
therefor  were  definite,  and  could  easily  be  sep- 
arated from  the  rest  of  the  recovery. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4540-1554;  Dec.  Dig.  | 
1171.*J 

6.  Damages  ({  132*)— Excbssivbiiess— Per- 
sonal INJUBIES. 

Plaintiff,  a  foreman,  in  the  molding  de- 
partment of  defendant's  machine  shop,  earning 
$175  per  month,  was  injured  by  a  piece  of  tool 
steel  striking  him  in  the  eye.  Be  lost  that 
eye,_  and  suffered  a  sympatlietic  impairment 
of  sight  in  the  other.  He  also  lost  two  months* 
time,  suffered  intense  pain,  but  was  subse- 
quently employed  by  another  corporation  a't 
the  same  labor  and  for  the  same  salary.  Held, 
that  a  verdict  for  $11,;<U0,  sustained  by  the 
trial  court,  would  not  be  set  aside  on  appeal 
as  excessive,  except  to  the  extent  of  $950  al- 
lowed for  medicines  and  medical  services  which 
he  was  not  entitled  to  recover  under  the  evi- 
dence;   the  question  of  excessive  damages  being 
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solely  for  the  trial  court,  and  Its  refusal  to 
wt  aside  the  Tercet  on  that  gronnd  not  to  be 
reviewed. 

[Ed.  Note.— Fop  other  cases,  see  Damages, 
Cent  Dig.  {{  37^-385,  396;   Dec.  Dig.  §  132.*] 

Appeal  from  Circuit  Court,  Multnomah 
Oonnty;   W.  N.  Oatens,  Judge. 

Action  by  John  Tuohy.  against  the  Colum- 
bia Steel  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  AflSrmed  on  condi- 
tion. 

This  Is  an  action  to  recover  for  personal 
injuries,  resulting  from  the  loss  of  an  eye, 
sostalned  by  plaintiff  while  worlilng  as  a 
foreman  In  the  molding  department  of  de- 
fendant's machine  shop. 

Plaintiff's  evidence  tends  to  show  that  at 
the  time  of  the  accident  he  was  engaged  in 
making  a  thermite  weld,  the  processes  of 
making  It  being  unnecessary  to  describe,  op- 
en a  defective  casting.  In  the  prosecntlon  of 
this  work,  it  was  necessary  to  have  a  piece 
cut  off  of  a  tenpenny  iron  spike,  and  plaintiff 
asked  an  operator  in  an  adjoining  depart- 
ment to  cut  the  spike  with  a  pneumatic  chis- 
el. The  spike  was  laid  upon  a  casting,  plaln- 
tifl  holding  one  end  of  It  to  keep  It  In  place, 
and,  when  the  necessary  power  was  applied, 
the  chisel,  by  reason  of  Its  defective  quality 
—It  being  too  hard  or  too  brittle — broke  or 
splintered  near  the  point,  and  a  plec^of  the 
steel  beeanae  imbedded  In  plaintiff's  eye  in 
snch  a  position  that  it  was  Impossible  to  dis> 
cover  or  extract  It,  and,  after  suffering  great 
pain  and  inconvenience  for  about  a  year, 
plahitlff  was  compelled  to  have  the  eyeball  re- 
moved. The  evidence  also  tends  to  show  that 
tlie  chisels  were  manufactured  in  defendant's 
blacksmith  shop,  which  was  connected  with 
the  works,  and  that  previous  to  the  accident 
repeated  complaints  by  employes  had  been 
made  to  defendant's  superintendent  that  they 
were  too  hard  and  of  poor  quality,  but  that 
no  action  was  taken  to  require  them  to  be 
properly  constructed  or  tempered.  The  tes- 
timony on  behalf  of  defendant  tends  to  show 
that  the  Injury  did  not  occur  while  a  spike 
was  being  cut  at  tb%  request  of  plaintiff,  but, 
on  the  contrary,  that  plaintiff  had  requested 
the  person  operating  the  chisel  to  chip  off  a 
piece  of  manganese  steel  from  a  casting  of 
that  substance  as  a  test  of  its,  hardness,  and 
that  the  manganese  steel,  being  harder  and 
more  brittle  than  ordinary  steel,  splintered 
and  a  piece  struck  him  In  the  eye,  causing 
the  injnry.  It  is  also  contended  that  he  was 
gnilty  of  contributory  negligence  in  standing 
too  near  the  chisel,  when  the  power  was  ap- 
plied, witbout  protecting  his  eyes  by  goggles. 
At  the  time  of  his  Injury  plaintiff  was  earn- 
ing $175  per  month,  and  he  lost  over  two 
months'  time.  Afterwards  he  was  en4)loyed 
by  another  corporation  at  the  same  labor  for 
the  same  salary.  The  evidence  tends  to  show 
that  the  remaining  eye  Is  sympathetically  af- 
fected, and  is  not  so  strong  as  It  was  before 
the  Injury. 


While  W.  B.  Farrell,  an  attorney  employ- 
ed by  the  legal  firm  conducting  the  defense, 
was  upon  the  witness  stand  in  behalf  of  de- 
fendant, the  following  questions  were  asked 
on  cross-examination:  "Q.  And  yon -are,  of 
course,  active  In  assisting  in  procuring  the 
facts  in  the  cases  in  which  his  Arm  are  In- 
terested, are  you  not?  A.  Occasionally  that 
is  a  part  of  my  duty.  Q.  Isn't  It  your  duty 
always?  A.  No;  that  constitutes  a  very 
small  part  of  my  work,  Mr.  Idleman.  Q.  I 
mean  the  class  of  cases  snch  as  we  have 
here?  A.  My  duty?  Q.  Yes.  A.  What  dis- 
tinguishment  do  you  make  between  the  class 
of  cases  here  and  the  balance  of  the  work? 
I  presume  three-quarters  of  the  time  Is  in 
other  classes  of  work.  This  forms  but  a  very 
small  part  of  It.  Q.  Well,  what  I  am  trying 
to  get  at  is  whether  it  Is  In  cases  in  which 
the  clients  are  protected  by  insurance." 

To  negative  the  claim  that  the  foreign  sub- 
stance extracted  from  plaintitTs  eye  was  a 
splinter  from  a  steel  chisel,  defendant  show- 
ed by  Dr.  Connell  that  he  applied  It  to  a 
large  electric  magnet,  and  that  It  was  not 
attracted  thereby,  whereas  the  piece  Intro- 
duced in  evidence  and  shown  to  the  Jury  was 
readily  attracted  by  a  small  magnet.  An- 
other witness,  shown  to  be  familiar  with  the 
magnet  used  by  Dr.  Connell,  was  asked,  over 
objection  of  defendant's  counsel,  what  would 
be  the  effect  on  an  electric  magnet  if  It 
should  get  out  of  order  or  the  current  should 
not  be  connected,  and  he  testified  that  in 
such  a  case  the  magnet  would  not  attract. 
It  Is  claimed  that  the  admission  of  this  tes- 
timony was  error. 

No  evidence  was  introduced  as  to  the  rea- 
sonable value  of  the  medical  and  surgical 
services  rendered  to  plaintiff,  and  the  court 
was  requested  to  withdraw  this  part  of  plain- 
tiff's case  from  the  Jury,  but  refused  to 
do  so. 

The  Jury  returned  a  verdict  for  $11,300. 
A  motion  to  set  aside  the  verdict  as  excessive 
was  overruled,  and  plaintiff  had  Judgment. 
Defendant  appeals. 

R.  W.  Wilbur  and  L  D.  Hunt  (Wilbur  & 
Spencer  and  Williams,  Wood  &  Llnthlcum, 
on  the  brief),  for  appellant  C.  M.  Idleman, 
for  respondent. 

McBKIDS,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  has  been  frequently  held- 
that  a  willful  attempt  by  a  plaintiff  in  a  per- 
sonal Injury  case  to  show  that  the  defendant 
was  protected  by  insurance  constitutes  re- 
versible error.  The  ground  for  this  holding, 
is  that  a  knowledge  that  the  defendant  has 
snch  protection  might  have  a  tendency  to 
render  Jurors  careless  as  to  the  amount  of 
the  verdict  But  the  rule  is  not  universal. 
In  the  case  at  bar  the  witness  was  an  attor- 
ney, and  the  fact  that  as  such  and  acting  for 
an  insurance  company  he  had  procured  a 
statement  from  a  prospective  witness  in  re- 
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gard  to  certain  facts  was  admissible  to  sliow 
bis  motive  and  interest  in  tbe  case.  An  ob- 
jection to  tbe  question  was  sustained,  and 
there  is  no  probability  that  tbe  incideut  had 
any  effect  upon  the  minds  of  tbe  Jury. 
Where  such  qnestions  are  improperly  asked, 
with  tbe  Intent  to  get  before  the  Jury  a  fact 
not  material  to  tbe  case,  the  court  should 
penalize  the  party  guilty  of  such  misconduct 
by  discharging  the  Jury.  But  in  this  case 
tbe  question  asked  was  one  which  might 
naturally  suggest  itself  under  the  circum- 
stances, and  does  not  seem  to  have  been  dic- 
tated by  a  desire  to  excite  that  prejudice, 
which  many  Jurors  seem  to  entertain  against 
insurance  companies,  and,  as  before  observed, 
was  not  asked  in  a  manner  likely  to  have 
had  such  an  effect 

[3]  The  question  asked  Dr.  Ong,  in  rela- 
tion to  what  the  effect  would  be  in  produc- 
ing a  magnet  if  tbe  wire  or  connection  be- 
tween the  magnet  and  the  electricity  were 
not  connected  or  out  of  order,  was  not  im- 
proper. Tbe  theory  of  the  defense  was  that 
the  piece  of  nietal  which  entered  plaintiff's 
eye  was  from  a  manganese  casting,  and  that 
such  a  substance  would  not  be  attracted  by 
a  magnet.  Tbe  piece  of  steel  presented  by 
plaintiff  and  which  tbe  testimony  of  his  wit- 
nesses tends  to  show  was  the  identical  one 
extracted  from  his  eye  was  readily  attracted 
by  a  common  magnet,  as  was  demonstrated 
in  the  presence  of  the  Jury.  Under  these 
circumstances,  tbe  Jury  was  entitled  to  know 
that  there  mlgbt  be  conditions  under  which 
the  complicated  electric  machine  of  Dr.  Con- 
nell  would  fall  to  attract  steel.  In  fact, 
there  can  be  but  one  conclusion  from  tbe  tes- 
timony—eltber  that  plaintiff's  witnesses  were 
trying  to  foist  upon  the  Jury  a  piece  of 
metal  different  from  that  which  injured  him, 
or  that  from  some  unexplained  cause  Dr. 
Ck>nnell'8  magnet  did  not  work  properly.  It 
was  proper  for  the  Jury  to  understand  the 
difference  between  a  machine  of  that  compli- 
cated character  and  the  common  horseshoe 
magnet  exhibited  to  them,  which  possesses  in 
Itself  tbe  quality  of  attraction. 

It  is  noteworthy  also  in  this  connection 
that  experiments  performed  in  tbe  presence 
of  the  Jury  upon  pieces  of  manganese  steel 
showed  that  that  substance  was  likewise  at- 
tracted by  a  common  magnet,  and,  reasoning 
from  tbe  effect  to  tbe  cause,  it  seems  highly 
probable  that  Dr.  Connell's  magnet  was  In 
some  manner  out  of  order  when  tbe  first 
experiment  was  made. 

[4]  The  court  should  have  withdrawn  the 
question  of  special  damage  for  medical  at- 
tention from  the  consideration  of  tbe  Jury. 
The  rule  Is  that  a  plaintiff  in  a  case  involv- 
ing personal  injuries  can  recover,  as  a  part 
of  his  damages,  his  reasonable  expenses  for 
medicines  and  medical  treatment,  but  there 
must  be  some  evidence  that  tbe  charges  are 
reasonable.    International  &  G.  N.  R.  Co.  v. 


Boykln,  32  Tex.  Civ.  App.  72,  74  S.  W.  93; 
Amann  v.  Chicago  Consol.  Traction  Co.,  243 
111.  263,  90  N.  E.  673;  Wheeler  v.  Tyler,  S. 
E.  Ry.  Co.,  91  Tex.  356,  43  S.  W.  876. 

[B]  This  would  lead  necessarily  to  a  re- 
versal of  the  case  were  it  not  for  the  fact 
that  the  amounts  claimed  are  definite,  and 
can  easily  be  separated  from  the  rest  of  tbe 
recovery,  and  it  Is  evident  that  under  the  In- 
structions the  Jury  could  do  but  one  thing, 
namely,  find  for  plaintiff  for  tbe  full  amount 
of  the  bills.  Plaintiff  should  be  required, 
therefore,  to  remit  tbe  amount  of  these  bills 
from  tbe  amount  of  his  Judgment. 

[6]  It  is  claimed  that  the  verdict  Is  for  an 
excessive  amount,  and  Instances  are  adduced 
where  verdicts  in  much  smaller  amounts  for 
injuries  of  like  character  have  been  set  aside 
as  excessive.  The  evidence  Indicates  that 
the  plaintiff  suffered  great  pain  for  the  great- 
er part  of  a  year,  and  that  the  sight  of  tbe 
other  eye  has  been  affected  sympathetically 
to  some  extent,  and  we  are  not  prepared  to 
say  that  under  the  particular  circumstances 
of  this  case  the  verdict  is  excessive.  This 
court  has  always  held  that  the  question  of 
excessive  damages  was  a  matter  solely  for 
the  trial  court,  and  its  refusal  to  set  aside  a 
verdict  on  that  ground  would  not  be  review- 
ed here.  Nelson  v.  O.  R.  &  N.  Co.,  13  Or.  142, 
9  Pac.  321;  McQuaid  v.  P.  &  V.  R.  R.  Co.,  19 
Or.  535,  25  Pac.  26;  Adcock  v.  Oregon  R.  Co., 
45  Or.  181,  77  Pac.  78;  Wolf  v.  City  Ry.  Co., 
50  Or.  80,  85  Pac.  620,  91  Pac  460,  15  Ann. 
Cas.  1181. 

It  is  therefore  ordered  that,  If  the  plaintiff 
shall  within  30  days  remit  the  amount  claim- 
ed for  medical  attendance  and  nursing,  er- 
roneously submitted  to  the  Jury,  and  aggre- 
gating tbe  amount  of  $950,  tbe  Judgment  will 
be  afflnned  as  to  the  residue,  but  that,  fall- 
ing to  do  this,  the  judgment  will  be  reversed. 

(61  Or.  220) 
SPANDE  V.  WESTERN  LIFE  INDEMNITY 
CO. 

(Supreme  Court  of  Oregoni    March  19,  1912.) 

1.  Trial     (§    165*)  —  Nowsuir— Detebmina- 

TION. 

In  passing  upon  a  motion  for  a  nonsuit, 
the  court  should  consider  all  tbe  testimooy  ana 
construe  all  the  writings  introduced  by  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  373,  374;   Dec.  Dig.  {  165.*] 

2.  Insurance   (|  678*)— Reinsubance— Con- 
TBACT— Proposal  and  Acceptance. 

Where  a  conditional  offer  is  made  to  exe- 
cute a  written  reinsurance  contract,  there  is  no 
contract  until  the  offer  is  accepted  with  its 
conditions  and  the  writing  is  executed  and  de- 
livered. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1810;   Dec.  Dig.  $  678.*] 

3.  Inscbance   (§   679*)— Reinscbance— CoN- 
tbact— Separate  Contbact  Refebred  to. 

Where  an  insured  accepted  a  certificate 
fjrom  an  indemnity  company  which  stated  that 
the  company   bound   itself  as  set   forth   in   a 
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certain  contract  of  reinsurance  between  it  and 
the  order  in  which  the  insured  had  his  policy, 
■uch  contract  of  reinsurance  became  a  part  of 
the  contract  between  the  insured  and  the  in- 
demnity company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1812,  1818,   1819;    Dec.  Dig.  i 

em.*} 

4.  Irbttbancb    (8  678*)— Eeinsuiiancb— CoN- 

snocTiON — ^Accepted  Offeb. 

One  who  has  accepted  the  offer  of  an  in- 
demnity company  to  reinsure  him  cannot  adopt 
the  part  most  fayorable  to  him  and  reject  the 
remainder. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent:  Dig.  f  1810;   Dec.  Dig.  |  678.*] 

K.  Irsubanok   (I  686*)— Actions— Pleadino 

— Pboof. 

One  declaring  npon  a  specific  contract  of 
reinsurance  must  prove  all  the  conditions 
which  are  essential  under  it  to  fix  and  measure 
the  defendant's  liability. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1823;  Dec.  Dig.  {  686.*] 

On  rehearing.    Former  opinion  adhered  to. 
For  former  opinion,  see  117  Pac.  973. 

John  H.  Smith  (John  H.  &  A.  M.  Smith 
and  Edward  &  A.  R.  Mendenhall,  on  the 
brief),  for  appellant.  G.  C.  Fulton  (C.  W.  & 
G.  0.  Fulton,  on  the  brief),  for  respondent. 

BURNETT,  J.  This  case  was  originally 
snbmltted  on  briefs  without  oral  argument, 
and  a  decision  was  rendered  reversing  the 
judgment  of  the  circuit  court  and  remanding 
the  cause  for  further  proceedings.  117  Pac. 
973.  On  motion  of  the  plaintiff  a  rehearing 
was  granted,  and  counsel  have  been  heard 
orally. 

In  pursuance  of  some  oral  stipulations 
made  In  the  circuit  court  between  counsel, 
but  of  -which  no  memorandum  appears  in 
the"  record  before  us,  counsel  for  defendant 
at  the  argument  on  rehearing  waived  thp 
question  of  whether  the  plaintiff  Is  entitled 
to  recover  in  his  own  name  on  an  instrument 
providing  for  payment  of  money  to  his  wife 
and  not  to  him  in  any  event.  The  principal 
contention  presented  by  plaintiff  on  rehear- 
ing was  that  the  circular  letter  dated  Chica- 
go, February  22,  1908,  addressed  generally 
"To  the  Comrades  of  the  Order  of  Washing- 
ton," with  the  peroration  "Come  with  us, 
live  with  us,  die  with  us,  you  will  never 
regret  either.  Faithfully  yours,  George  M. 
Moulton,  President" — quoted  in  our  former 
opinion,  is  Itself  sufficient  proof  of  the  al- 
legations of  the  complaint  to  take  the  case 
to  the  Jury  as  against  defendant's  motion 
for  a  nonsuit. 

[1]  Such  a  motion  being  in  effect  a  demur- 
rer to  the  evidence  of  the  plaintiff,  it  is  the 
duty  of  the  court  to  consider  all  the  testi- 
mony add  to  construe  the  writings,  and  all 
of  them.  Introduced  by  plaintiff  in  support 
of  bis  case.  Adverting  to  the  allegations  of 
the  complaint  which  are  quoted  in  the  former 
opinion,  we  find  that,  according  to  plaintiff's 
contention,  the  defendant  bound  Itself  ab- 
Folutely  at  all  events  to  the  performance  of 


all  the  things  to  be  done  by  the  Order  of 
Washington.  The  circular  letter  in  that 
respect  merely  proposes  on  receipt  of  a  cer- 
tain payment  to  issue  a  formal  agreement 
or  guaranty  binding  the  company  to  fulfill 
the  obligations  of  the  order  "until  such  time 
as  a  policy  for  an  equivalent  amount  can  be 
Issued  on  our  forms  and  at  our  premium 
rates  in  accordance  with  the  provisions  of 
the  reinsurance  contract  entered  into  be- 
tween the  Order  of  Washington  and  thfs 
company."  This  conditional  offer  is  not 
proof  of  the  absolute  liability  alleged  In  the 
complaint  The  sum  and  substance  of  this 
circular  letter  is  that  the  membership  of 
the  Order  of  Washington  Is  informed  that 
measures  have  been  inaugurated  looking  to 
a  novation,  whereby  the  order  is  to  be  re- 
leased from  its  obligation  to  Its  members, 
who  are  to  accept  the  company,  Instead  of 
the  order,  and  the  company  is  to  assume  the 
obligations  in  question  In  consideration  of 
specified  payments  to  it  by  the  Individual 
members  of  the  order.  It  Invites  the  com- 
rades of  the  order  to-  participate  in  the  pro- 
posed novation,  all  the  time  referring  to  the 
reinsurance  contract  between  the  company 
and  the  order  as  the  standard  by  which  the 
liability  of  the  company  Is  to  be  ultimately 
measured.  The  circular  Is  nothing  more 
than  negotiation  on  the  part  of  the  company 
and  does  not  amount  to  a  contract. 

[J]  Even  construing  it  as  an  offer,  ,lt  points 
out  as  part  of  the  offer  tliat  the  contract  on 
the  part  of  the  company  must  be  in  the  form 
of  a  writing  to  be  attached  to  the  member- 
ship certificate,  embodying  particular  con- 
ditions. Under  such  circumstances  there  Is 
no  contract  until  the  offer  Is  accepted  and 
the  writing  executed  and  delivered.  Stanton 
V.  Dennis  (Wash.)  116  Pac.  650;  Ferre  Canal 
Co.  V.  Burgin,  106  La.  309,  30  South.  863; 
Donnelly  v.  Currle  Ildw.  Co.,  66  N.  J.  Law, 
388,  49  Atl.  428.  The  plaintiff  cannot  ac- 
cept the  part  of  his  offer,  if  it  be  one,  which 
is  favorable  to  his  contention,  and  reject 
the  remainder,  if  he  expects  to  bind  the  de- 
fendant. 

[3]  But  we  are  not  left  In  the  dark  about 
how  the  plaintiff  construed  the  circular  let- 
ter or  what  he  did  in  pursuance  thereof. 
By  his  own  testimony,  in  speaking  of  the 
certificate  of  March  21,  1908,  quoted  in  the 
former  opinion,  he  says  he  received  it,  at- 
tached it  to  his  policy,  and  kept  it.  Under 
his  own  statement  he  must  be  held  to  have 
accepted  it.  This  certificate,  in  plain  words, 
states  that  the  company  assumes  the  obliga- 
tions of  the  order  to  the  plaintiff  "to  the 
extent  and  in  the  manner  as  are  set  forth 
in  a  certain  contract  of  reinsurance  made 
and  entered  into  by  and  between  the  Order 
of  Washington  of  Portland,  Or.,  and  the 
Western  Life  Indemnity  Company  of  Chica- 
go, 111.,  on  the  15th  day  of  February,  A.  D. 
1908."     This   agreement  between  the  order 
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and  the  company  thus  became  a  governing 
IMirt  of  ,the  contract  by  noTation  between 
the  plaintiff  and  the  defendant.  Donnelly 
V.  Adams,  115  Cal.  129,  46  Pac.  916.  Wheth- 
er the  defendant  contracted  with  the  plain- 
tiff In  the  absolute  terms  averred  In  the 
complaint  depends  upon  the  provisions  of 
the  contract  between  the  order  and  the  com- 
pany, and  the  case  of  plaintiff  in  the  tes- 
timony is  not  made  out  without  it. 

[4]  The  plaintiff  was  not  bound  to  accept 
the  offer  of  the  defendant  in  lieu  of  the 
promises  of  a  moribund  insurance  order; 
:bttt,  having  accepted,  he  cannot  adopt  the 
I>art  favorable  to  him  and  reject  tiie  re- 
mainder. 

[I]  The  plaintiff  has  declared  upon  an 
alleged  contract  His  evidence  must  cor- 
respond to  his  allegations,  if  he  would  pre- 
vail on  the  general  issue.  Furthermore,  if 
be  would  establish  a  liability  against  the  de- 
fendant, he  cannot  stop  short  of  disclosing 
to  the  court  all  the  conditions  upon  which 
the  liability  was  assumed  and  by  which  it 
was  to  be  measured.    . 

It  is  unnecessary  to  notice  the  numerous 
other  assignments  of  error.  The  motion 
for  nonsuit  should  have  been  allowed.  We 
adhere  to  the  former  opinion. 

McBRIDE,  J.,  did  not  sit  in  this  case. 


(61  Or.  240) 

HIGGINS  et  al.  v.  SEAMAN  et  aL 
(Supreme  Court  of  Oregon.    March  10,  1012.) 

1.  Judgment   (|  363*)— Default— Vacating 

— Gbounds— Mistake. 

On  August  2d  defendants'  counsel  wrote 
plaintiffs'  counsel,  requesting  him  to  draw  a 
stipulation  for  a  change  of  venue,  which  plain- 
tiffs' counsel  favored,  and  put  the  hearing  as 
late  as  possible  at  the  September  term.  Be- 
fore further  arrangements  were  made,  defend- 
ants' counsel  was  called  away  by  impending 
family  illness  without  the  linowledge  of  plain- 
tiffs' cotmsel,  but  on  August  6th  the  latter 
wrote  to  defendants'  counsel,  stating  that 
plaintiffs  insisted  on  having  the  case  tried  in 
the  county  of  tEe  venue,  and  that  the  writer 
would  be  there  on  the  23d  of  August  to  take 
up  the  case,  but  defendants'  counsel  did  not 
receive  the  letter  until  August  14th,  and  on  the 
17th  telegraphed  plaintiffs'  counsel,  then  en 
route  to  court,  that  be  had  relied  upon  the 
prior  arrangement  to  try  the  case  in  a  different 
county,  but  plaintiffs'  counsel  replied  that  he 
expected  to  try  the  case  the  foUowing  weeic, 
and  a  decree  was  rendered  for  plaintiffs  in  ab- 
sence of  defendants  or  counsel.  The  moving 
affidavits  showed  that  defendants,  relying  upon 
the  correspondence  between  counsel,  had  gone 
on  their  vacation  so  as  to  be  out  of  touch  with 
their  attorneys  at  the  time  of  triaL  Held,  that 
defendants  were  entitled  to  have  the  decree 
set  aside  under  L.  O.  L.  §  103,  authorizing  the 
trial  court  to  release  a  party  from  a  judgment 
taken  against  him  through  mistake,  inadvert- 
ence, or  excusable  neglect;  the  failure  of  de- 
fendants' counsel  to  attend  trial  not  being 
through  defendants'  fault. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  205;   Dec.  Dig.  §  303.*] 


2.  JUDGMBNT   (I  896*)— Defattlt— Vacatiwo 

— CONDITIOHS. 

As  a  condition  to  setting  aside  the  decree 
and  granting  a  rehearing,  defendants  should 
pay  the  costs  and  disbursements  incurred  by 
plaintiffs  in  the  trial  court  up  to  the  time  the 
decree  is  vacated. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  757;  Dec.  Dig.  i  396.*] 

Appeal  from  Circuit  Court,  Curry  Cotmty; 
J.  W.  Hamilton,  Judge. 

Action  by  L.  6.  Higgins  and  others  against 
Norman  G.  Seaman  and  another.  From  an 
order  denying  a  motion  to  set  aside  a  de- 
cree for  plaintiffs,  defendants  appeaL  Re- 
versed and  remanded  on  condition. 

The  plaintiffs  entered  into  a  contract  with 
the  defendants  for  the  sale  to  the  latter  of 
certain  mining  claims  for  an  agreed  price 
of  $30,000,  stipulating  that  the  purchasers 
should  have  possession  of  the  mines  and  work 
them  until  they  could  thereby  raise  the  mon- 
ey to  pay  the  purchase  price.  On  May  19, 
1909,  the  plaintiffs  instituted  this  suit  to 
cancel  the  contract  and  remove  the  cloud 
thereof  from  plaintiffs'  title  to  the  real 
property  In  question  on  the  alleged  grotmds 
that  the  defendants  had  not  only  violated  the 
contract,  but  had  also  abandoned  the  same. 
On  July  29,  1909,  the  defendants  filed  their 
answer,  denying  a  breach  of  the  contract  on 
their  part,  charging  an  infraction  of  It  on 
the  part  of  the  plaintiffs,  and  claiming  dam- 
ages In  the  sum  of  $5,000.  A  reply  travers- 
ing most  of  the  new  matter  In  the  answer 
was  filed  Angulst  9,  1900.  On  August  24th 
of  that  year  the  cause  was  called  for  trial 
in  the  circuit  court  of  Curry  county,  in  the 
absence  of  defendants  and  their  counsel,  and 
resulted  in  a  decree  according  to  the  prayer 
of  the  complaint.  The  present  contention 
arises  upon  the  refusal  of  the  circuit  court 
on  motion  of  the  defendants,  to  set  aside  the 
decree,  and  allow  them  to  be  heard  upon  the 
merits  as  upon  a  new  trial  of  the  cause.  The 
defefadants  appeal.  Other  facts  are  stated  in. 
the  opinion. 

John  F.  Logan  (Isham  N.  Smith  and  Sam 
M.  Johnson,  on  the  brief),  for  appellants. 
Robert  G.  Smith,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  record  shows  that  at  the 
time  of  filing  the  answer  ttie  defendants' 
counsel  opened  negotiations  by  correspond- 
ence with  the  attorney'  for  the  plaintiffs 
looking  to  a  trial  of  the  cause  either  l)efore  a 
referee  who  would  take  the  testimony  at 
some  point  more  convenient  than  the  dis- 
tant county  of  Curry  or  a  change  of  venue. 
The  overtures  were  accepted  favorably  by 
the  plaintiffs'  counsel,  and  the  correspond- 
ence resulted  In  this  letter  from  defendants' 
counsel  to  plaintiffs'  attorney,  under  date  of 
August  2,  1909:  "Your  letter  of  July  31st  i.s 
acknowledged.  Myself  and  my  client  wlU  be 
willing  to  have  the  case  tried  at  Grants  Pass. 
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Ton  may  draw  the  stipulation  for  a  change 
of  venue  to  that  effect  Inasmuch  as  we 
have  a  term  beginning  In  September,  might 
I  ask  that  yon  put  the  hearing  of  this  case 
as  late  as  possible  in  your  September  term 
of  court  Let  me  know  as  near  as  you  can 
judge  approximately  when  it  can  be  heard 
so  that  I  can  arrange  my  affairs  to  be  pres- 
ent I  remain,  Very  truly  yours,  John  F. 
laogan."  While  this  "gentleman's  agreement" 
was  In  this  uncompleted  state,  awaiting  the 
drawing  and  execution  of  the  stipulation, 
the  defendants'  attorney  was  called  away 
from  bis  home  in  Portland  to  Seaside  on  ac- 
count of  what  Is  termed  in  the  record  "im- 
pending Illness"  In  his  family,  and  was  ab- 
sent from  his  office.  This  absence  and  its 
moving  cause  was  unknown  to  the  opposlug 
counsel,  but  on  August  6,  1909,  the  latter  ad- 
dressed to  defendants'  attorney  this  letter: 
"Dear  Sir  and  Friend:  My  Client,  Mr.  Hig- 
glns,  was  In  to  see  me  yesterday  and  he  in- 
sists on  trying  the  case  in  open  court  at 
Gold  Beach.  I  hoped  I  could  persuade  him 
to  try  It  here,  but  his  desire  Is  that  It  be 
tried  at  Gold  Beach,  and  be  gave  me  very 
good  reasons  for  doing  so.  I  will  therefore 
be  at  Gold  Beach  on  the  23rd  of  this  month, 
which  is  the  first  day  of  the  term,  to  take 
np  this  case  as  soon  as  possible  thereafter. 
Enclosed  you  will  find  copy  of  reply  which  I 
have  caused  to  be  filed.  Very  truly,  Robert 
G.  Smith."  This  letter  was  addressed  to  de- 
fendants' counsel  at  Portland  where  he  re- 
sides, but  on  account  of  his  absence  from 
home,  It  did  not  reach  him  until  about  Aug- 
ust 14,  1909.  On  the  17th  of  that  month  he 
telegraphed  plaintiffs'  counsel  substantially 
that  he  had  relied  upon  the  correspondence 
agreement  to  try  the  case  at  Grants  Pass  in 
fieptember,  and  that  sickness  and  important 
engagements  would  prevent  his  appearance 
at  Gold  Beach  during  the  August  term.  This 
telegram  reached  plaintiffs'  counsel  while  he 
was  en  route  to  attend  court,  and  he  immed- 
iately telegraphed  In  answer  to  it  that  h« 
expected  to  try  the  case  the  following  week. 
He  proceeded  to  Curry  county,  and  tried  the 
case  with  the  result  already  noted. 

There  is  but  one  term  of  court  held  an- 
nually In  Curry  county,  and  that  on  the 
fourth  Monday  In  August  The  motion  to 
open  the  decree,  and  the  aflldavlts  in  support 
thereof  were  filed  August  8,  1910,  and  there 
were  no  opposing  afl^ldavlts.  The  defendants 
join  In  an  affidavit  setting  forth  In  detail  the 
correspondence  between  respective  counsel, 
and  that  being  Informed  of  the  same,  they 
themselves  had  abandoned  the  idea  of  going 
to  Curry  county  to  attend  the  trial,  had  made 
other  arrangements,  and  gone  off  on  their 
vacation  out  of  reach  of  their  attorneys,  and 
hence'  were  unprepared.  They  also  set  forth, 
not  only  In  their  own  affidavits,  but  In  the 
affidavits  of  some  witnesses,  very  material 
matters  which  would  be  proper  In  evidence 
In  their  behalf  on  the  Issues  raised  by  the 
pleadlssa.    Section  103,  L.  O.  L,  says:  "The 


court  may  likewise,  fa  Its  discretion  and 
upon  sudi  terms  as  may  be  just  allow  an 
answer  or  reply  to  be  made  or  other  act  to 
be  done  after  the  time  limited  by  this  code 
or  by  an  order  enlarge  such  time  and  may. 
also  in  its  discretion  and  upon  such  terms  as 
may  be  Just  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a 
Judgment,  order,  or  other  proceeding  taken 
against  blm  through  bis  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect" 

Here  is  a  situation  tn  which  either  attor- 
ney, as  affected  by  his  viewpoint  was  au- 
thorized to  act  as  he  did.  Counsel  for  plain- 
tiffs might  well  have  considered  that  the 
negotiations  were  yet  open,  awaiting  the 
draft  of  a  stipulation  for  a  change  of  venue, 
as  stated  in  the  letter  from  defendants'  coun- 
sel under  date  of  August  2,  1909.  It  was 
very  natural  for  plaintiffs'  attorney  to  sup- 
pose he  had  a  right  to  withdraw  from  the 
arrangement  If  his  client  Insisted  upon  such 
a  course  when  the  matter  was  brought  to 
the  attention  of  the  latter.  Plaintiffs'  coun- 
sel acted  with  commendable  good  faith  In  at 
once  addressing  opposing  counsel  under  date 
of  August  6,  1909,  notifying  the  latter  that 
the  case  was  to  be  tried  at  Gold  Beach.  Not 
receiving  any  reply  to  his  withdrawal  from 
the  negotiations,  plaintiffs'  counsel  would  nat- 
urally think  that  the  withdrawal  had  been . 
accepted  and  that  the  case  would  take  its 
usual  course,  but  he  had  not  reckoned  on  the 
"Impending  sickness"  in  the  family  of  his 
brother  attorney  on  the  other  side  of  the 
case.  We  cannot  say  that  the  latter  Is  to 
blame  for  not  informing  the  plaintiffs'  coun- 
sel of  that  fact  in  advance.  On  the  other 
hand.  In  view  of  the  correspondence  already 
noted,  defendants'  counsel,  from  his  stand- 
point, would  naturally  suppose  that  the  case 
would  not  be  tried  In  Curry  county,  but  that 
the  venue  would  be  changed  to  the  more 
convenient  county  of  Josephine.  Here,  then, 
Is  a  difference  between  two  honorable  gentle- 
men, ornaments  of  the  profession.  In  which 
each  has  acted  in  good  faith  and  according 
to  his  client's  Interests  as  he  honestly  con- 
templated the  situation.  On  the  one  hand, 
at  the  critical  moment  the  plaintiff  could  not 
control  his  bellicose  client,  and,  on  the  other, 
the  defendant  could  not  control  the  "Impend- 
ing sickness"  in  bis  family. 

But  this  is  not  a  case  between  the  attor- 
neys, neither  of  whom  is  really  culpable  in 
the  matter.  The  Just  rights  of  the  parties 
must  be  conserved.  In  such  cases  the  law  Is 
more  tender  respecting  the  defendants  be- 
cause they  are  not  the  moving  parties.  More- 
over, the  inadvertence,  surprise,  or  excusable 
neglect  of  the  losing  party,  the  defendants  In 
this  instance,  are  what  the  court  must  con- 
sider rather  than  what  was  apparently  Justi- 
fiable conduct  on  the  part  of  the  plaintiffs. 
We  cannot  balance  one  against  the  other. 
W*  think  the  defendants  have  made  a  case 
requiring  the  decree  to  be  set  aside  and  the 
suit  heard  upon  Us  actual  merits  on  the  U-. 
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sues  involved.  In  thus'  seeking  extraordi- 
nary relief  from  a  court  of  equity,  however, 
tbey  should  themselves  do  equity.  They 
should  at  least  put  the  plaintiffs  in  a  posi- 
tion as  favorable  as  they  were  in  prior  to  the 
decree  complained  of.  As  the  negotiations 
appeared  to  them,  the  plaintiffs  and  their 
counsel  were,  authorized  to  act  as  they  did 
and  to  call  the  case  for  hearing,  especially 
considering  the  fact  that  there  is  but  one 
term  of  court  In  that  county,  and  that  it 
would  be  a  hardship  to  tie  up  valuable  prop- 
erty rights,  and  be  compelled  to  wait  another 
year  in  order  to  bring  the  case  to  trial. 

[2]  We  think  the -defendants,  as  a  condi- 
tion for  having  the  decree  opened  for  rehear- 
ing of  the  case,  should  be  comi>elled  to  pay 
the  costs  and  disbursements  incurred  by  the 
plaintiffs  in  the  circuit  court  to  the  present 
time,  and  that,  upon  such  payment  to  the 
clerk  of  this  court  within  30  days  after  the 
rendition  of  the  decree  here,  the  decree  of 
that  court  will  be  reversed,  and  one  here  en- 
tered directing  that  the  cause  be  remanded 
to  the  circuit  court  for  a  rehearing  on  the 
merits  of  the  case,  otherwise  the  decree  of 
the  circuit  court  will  be  affirmed.  Neither 
party  will  recover  costs  or  disbursements  in 
this  court 

(61  Or.  516) 

CANTRAMi   et  al.   v.   STERLING  MINING 
CO. 

(Supreme  Court  of  Oregon.    March  19,  1912.) 

1.  Appeai,  and  Erbob  (I  622*)— Transcbipt 
—Time  of  Filino— "Justification." 

■^here  exception  was  taken  to  the  sure- 
ties on  appeal,  and,  by  consent,  the  justification 
was  postponed  from  time  to  time  and  finally 
waived  by  appellees,  the  30  days  within  which 
the  transcript  must  be  filed  under  L.  O.  Ii.  { 
554,  subd.  2,  to  prevent  the  appeal  from  being 
deemed  abandoned  be^an  to  run  from  the  date 
of  waiver  of  justification,  which  was  equivalent 
to  a  "justification,"  within  section  550,  subd.  4, 
providing  that  from  the  expiration  of  the  five 
days  allowed  to  except  to  the  sureties,  or  from 
the  justification  thereof,  if  excepted  to,  the 
appeal  sliall  be  deemed  perfected,  so  that  the 
transcript  wag  filed  in  time,  where  filed  pursu- 
ant to  an  order  made  during  the  30  days  so 
computed,  extending  the  time  for  filing  as  au- 
thorized by  section  554,  subd.  2. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  2732-2735;  Dec.  Dig.  { 
622.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3913.] 

2.  Vendob  and  Pubchaseb  {§  231*)— Bona 
Fide  Purchabeks — Records. 

One  purchasing  land  and  water  rights,  aft- 
er the  owner  had  relinquished  certain  water 
rights  appurtenant  thereto  by  a  duly  recorded 
deed,  took  no  better  title  to  the  water  rights 
than  the  owner  had  after  the  relinquishment. 

(EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  513-539;  Dec  Dig.  I 
231.*] 

3.  Waters  and  Wateb  Courses  (J  138*)— 
Pbebcriftive  Rights- Adverse  Character 
OF  Claim. 

To  entitle  the  parties  or  privies  to  an 
agreement  relinquishmg  and  apportioning  wa- 


ter rights  to  afterwards  claim  snch  rights  l» 
adverse  user,  they  must  Bave  made  some  af- 
firmative assertion  of  ownership  under  a  claim 
of  right,  open,  notorious,  and  exclusive  in  char- 
acter, which  amounted  to  such  an  invasion  of 
the  owners'  title  as  would  give  them  a  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  fl  150,  151:  Dec 
Dig.  I  138;*  Adverse  Possession,  Cent.  Dig.  Si 
232-235.] 

4.  Waters  and  Water  Courses  (g  158%*)— 
Ibrioation  Rights  —  Action  to  Restrain 
Interference— Evidence. 

In  a  suit  to  enjoin  interference  with  water 
rights,  under  a  relinquishment  of  all  rights  in 
the  waters  of  a  stream,  except  an  amount  suf- 
ficient to  irrigate  plaintiff's  land,  evidence  -AeM 
to  show  that  500  inches,  in  continuous  use  for 
a  week  at  a  time,  would  be  sufficient  to  irri- 
gate 100  acres  of  plaintiff's  land. 

{Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  189;  Dec.  Dig.  | 
158V6.*]      . 

5.  Waters  and  Wateb  Courses  (|  143*)— 
Appropriation— Amount  Necessabt. 

One  is  entitled  to  use  water  only  in  such 
quantities  and  at  such  times  as  may  be  rea- 
sonably necessary  for  some  useful  purpose, 
either  existing  or  fairly  contemplated  in  the 
future,  and  cannot  waste  water  even  for  a  use- 
ful purpose. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  152;  Dec.  Dig.  S 
143.*] 

6.  Waters  and  Wateb  Courses  ({  166*)— 
Resbbvations— Mode  of  Use. 

Water  may  be  used  alternately  by  persons 
entitled  to  ^ven  quantities  of  the  waters  of  a 
stream  by  virtue  of  a  reservation  in  a  grant  of 
water  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |S,158,  174-183; 
Dec.  Dig.  g  156.*] 

7.  Waters  and  Water  Courses  (|  156*  >— 
Relinquishment— Construction  of  Deed. 

An  owner  of  land  relinquished  to  certain 
persons  any  right  he  might  have  to  the  waters 
of  a  creek,  excepting  and  reserving  to  himself 
so  much  of  the  water  as  shall  be  necessary  for 
irrigating  purposes  at  any  time  of  the  year  on 
grantor's  land,  and  agreed  for  himself  not  to 
prevent  grantees  from  using  all  of  the  waters, 
excepting  the  reservations.  Beld,  that  the 
grantees  were  only  bound  to  permit  a  sufficient 
amount  of  water  to  flow  down  the  creek  past 
their  Intake  for  irrigating  grantor's  land,  and 
were  not  responsible  to  grantor  or  his  assigns 
if  it  was  used  by  others. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S§  158,  174-183; 
Dec.  Dig.  §  156.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  Andrew  Cantrall  and  anoth- 
er against  the  Sterling  Mining  Company. 
From  a  decree  for  plaintiffs,  defendant  ap- 
peals.   Decree  modified  as  stated. 

Robert  6.  Smith  (Smith  &  Beckwlth,  on 
the  brief),  for  appellant  Gus  Newbury  and 
W.  I.  Vawter,  for  respondents. 

On  Motion  to  Dismiss  Appeal. 

BURNETT,  J.  [11  kt  the  bearing  a  mo- 
tion was  presented,  on  behalf  of  plaintiffs, 
without  argument,  to  dismiss  the  appeal,  on 
the  ground  that  the  transcript  had  not  been 
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filed  within  30  days  after  the  appeal  was 
perfected.  This  was  predicated  upon  the  as- 
sumption that  the  30  days  began  to  run  five 
days  after  service  of  the  undertaking  on  ap- 
peal. This  would  be  true  If  no  exception 
to  the  surety  on  thp  undertaking  had  been 
filed  within  the  five  days.  The  appellant 
however,  having  suggested  a  diminution  of 
the  record,  the  clerk  of  the  circuit  court 
forwarded  additional  matter  that  should 
have  Iseen  Included  In  the  transcript  In  the 
first  Instance,  whereby  It  appears  that  ex- 
ception to  the  surety  was  filed.  By  consent 
of  parties,  the  Justification,  of  which  timely 
notice  had  been  given,  was  postponed  from 
time  to  time,  and  finally  was  waived  by 
plaintiffs.  The  30  days  began  to  run  from 
the  day  of  this  waiver,  as  that  was  tanta- 
mount to  a  Justification,  within  the  mean- 
ing of  subdivision  4,  {  650,  L.  O.  L.  During 
the  30-day  period  thus  computed,  the  circuit 
Judge  made  an  order  extending  the  time  in 
which  to  file  the  transcript,  and  It  was  sea- 
sonably filed  under  the  sanction  of  that  or- 
der, as  contemplated  by  subdivision  2,  {  554, 
I*  O.  K 

The  motion  to  dismiss  the  appeal  is  over- 
ruled. 

On  the  Merits. 

The  plaintiffs  In  this  suit  complain  of  the 
defendant  for  an  alleged  Interference  with 
their  water  right  arising  from  an  alleged 
appropriation  by  the  plaintiffs'  grantors  of 
the  water  of  Little  Applegate  creek,  amount- 
ing to  500  Inches,  under  six-Inch  pressure. 
In  each  of  two  Irrigation  ditches  which  they 
describe  in  their  complaint. 

The  plaintiff  Cantrall  Is  the  owner  of 
certain  lands  described  In  the  complaint 
and  the  plaintiff  Kleinhammer  claims  an 
equitable  Interest  In  the  same  property  by 
■virtue  of  a  contract  for  the  sale  of  the  same 
by  Cantrall  to  himself.  As  there  Is  no  dis- 
pute about  their  relations  to  each  other, 
they  will  be  sometimes  mentioned  in  the 
opinion  In  the  singular  number  for  conven- 
ience. The  plaintiff  alleges  his  entire  own- 
ership of  what  Is  described  as  the  Lower 
Phillips  ditch,  and  says  that  he  Is  the  owner 
of  an  undivided  half  Interest  In  the  Up- 
per Phillips  ditch,  of  which  the  defendant 
Is  the  owner  of  the  other  half.  The  essen- 
tial allegation  of  the  complaint,  as  the 
foundation  of  the  plaintiff's  right,  Is  this: 
"That  plaintiff's  grantors,  more  than  10 
years  prior  to  the  Irrigating  season  of  1008, 
appropriated  and  diverted  of  the  said  waters 
of  the  said  Little  Applegate  for  each  of  said 
ditches  500  Inches  of  water,  under  a  six- 
Inch  pressure,  for  irrigating  and  domestic 
purposes,  and  conveyed  the  same,  by  means 
of  said  ditches,  down  to  and  upon  the  said 
described  premises,  where  the  same  have 
been  used  by  said  plaintiffs  and  their  grant- 
ors each  and  every  year  since  the  date  of 
appropriation  and  diversion  down  to  the  ir- 
rigating    season     of     1908.    •    *    •    That 


plaintiffs  and  their  grantors,  f6r  more  than 
10  years  immediately  prior  to  the  Irrigating 
season  of  1008,  have  taken,  appropriated, 
and  used  the  said  waters  for  snld  Irrigation 
and  domestic  purposes  through  the  said 
ditches  on  said  first-described  premises  open- 
ly, notoriously,  continuously,  and  adversely 
to  the  Interests  of  this  defendant  and  all 
the  world,  and  for  more  than  said  10  years 
have  been  In  the  open,  notorious,  continuous, 
hostile,  exclusive,  and  adverse  possession, 
use,  and  enjoyment  of  all  of  the  said  waters 
for  the  said  purposes,  as  against  said  de- 
fendant and  all  the  world."  It  Is  further 
stated,  in  substance,  that  the  defendant 
owns  a  ditch  taken  out  of  the  Little  Apple- 
gate  creek  above  the  point  of  plalntifTs 
diversion,  through  which  It  uses  the  water 
for  mining  purposes  on  Sterling  creek,  and 
that  In  the  year  1908  the  defendant  diverted 
through  its  ditch.  In  the  Irrigating  season 
of  said  year,  such  a  quantity  of  water  from 
Little  Applegate  as  to  conflict  with  the  Irri- 
gating rights  of  plaintiffs.  They  further 
aver  that  the  defendant  threatens  and  In- 
tends to  continue  such  diversion,  to  the  Ir- 
reparable Injury  of  the  plaintiffs. 

"The  answer  admits  the  corporate  charac- 
ter of  the  defendant,  the  title  of  the  lands 
In  plaintiff,  as  alleged,  and  the  ownership  in 
the  plaintiff  and  defendant  each  of  an  un- 
divided half  hiterest  In  the  Upper  Phillips 
ditch,  and  that  the  defendant  Is  the  owner 
of  the  mining  ditch  taken  out  of  the  Little 
Applegate  above  plaintiff's  point  of  diver- 
sion. The  other  allegations  of  the  complaint 
are  denied. 

For  an  affirmative  defense,  the  defend- 
ant substantially  avers  a  prior  appropria- 
tion, beginning  In  1874,  of  3,500  hiches  of 
the  waters  of  Little  Applegate  creek,  under 
six-Inch  pressure,  miners'  measurement, 
for  mining.  Irrigation,  and  domestic  uses 
and  the  continuous,  open,  notorious,  and 
adverse  use  of  the  saine  down  to  the 
present  time,  and  that  plaintiff's  alleged 
appropriation  is  subsequent  and  subordinate 
to  the  prior  appropriation  of  the  defendant, 
stated  In  the  answer.  The  reply  traverses 
the  affirmative  allegations  of  the  answer. 

The  court  below,  after  hearing,  decreed 
that  the  defendant  should  turn  down  Little 
Applegate  creek,  past  the  intake  of  Its  ditch, 
each  year  during  the  Irrigating  season  979 
inches  of  water,  under  six-inch  pressure, 
miners'  measurement,  for  the  use  of  the 
plaintiffs,  and  that  when  the  use  of  the 
plaintiffs  was  thus  satisfied  they  should  no- 
tify the  defendant,  so  that  It  could  then  re- 
sume Its  use  of  the  water.  The  court  en- 
joined disturbance  of  the  plaintiffs'  rights 
thus  established,  and  the  defendant  appeals. 

The  plaintiff  Cantrall  derived  his  title  to 
the  lands  described  in  his  complaint  from 
three  sources.  His  holdings  consist  of  the 
Elley  Phillips  place,  bought  In  1881,  of  the 
Harwlck  place,  bought  in  1885,  and  the  Sam- 
uel Phillips  place,  bought  In  1888.     Idttle 
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Applegate  creek.  In  the  valley  In  which  the 
plaintUTs  lands  are  situated,  Is  augmented 
by  Glade  fork  and  Phil  Gleave  fork  and  sun- 
dry other  affluents,  all  above  plaintiff's  land. 
The  two  ditches  mentioned  in  the  complaint 
were  dug  somewhere  between  1854  and  1858, 
and  were  used  originally  for  mining  purpos- 
es. Afterwards,  when  he  settled  upon  his 
place,  Samuel  Phillips  began  to  use  them  for 
Irrigating  purposes,  supplying  bis  own  farm 
and  that  of  Klley  PhllUps.  In  October,  1873, 
the  predecessors  in  interest  of  the  defendant 
entered  npon  the  Ldttle  Applegate  and  ap- 
propriated 1,000  Inches  of  water,  miners' 
measurement,  fpr  their  use  in  mining  pur- 
poses, and  In  May,  1877,  they  appropriated 
all  the  water  of  Glade  creek,  adding  it  to 
that  already  appropriated  from  Little  Ap- 
plegate, and  putting  in  works  for  both  their 
diversions  several  miles  above  the  head  of 
plaintiff's  ditches.  The  defendant  and  its 
grantors  conducted  the  water  thus  appro- 
priated, amounting  in  all  to  some  2.,500  inch- 
es, miners'  measurement,  by  a  ditch  leading 
to  the  Sterling  mines  in  a  sinuous  course 
more  than  20  miles  In  length.  On  May  29, 
1877,  Samuel  PhiUips  executed  an  Instru- 
ment in  terms  which  follow,  In  Its  substan- 
tial parts:  "This  Indenture  witnesseth: 
That  whereas,  U.  S.  Hayden,  T.  Cameron 
and  R.  S.  Armstrong  propose  to  take  1,800 
Inches  of  the  waters  of  Little  Applegate 
creek,  of  Jackson  county,  in  the  state  of 
Oregon,  in  a  water  ditch  for  mining  pur- 
poses, at  a  point  on  said  creek  above  the 
land  now  owned  or  occupied  by  me:  Now, 
therefore,  I,  Samuel  PhlUips,  in  considera- 
tion of  one  (11.00)  dollar  to  me  paid,  the  re- 
ceipt of  which  I  do  hereby  acknowledge,  I 
do  by  these  presents  relinquish  to  said  Hay- 
den, Cameron  and  Armstrong,  their  heirs 
and  assigns,  any  right  or  privilege  I  may 
have  to  the  waters^of  said  Little  Applegate 
creek  for  the  purpose  aforesaid,  excepting 
and  reserving  for  myself,  my  heirs  and  as- 
signsr  so  much  of  the  water  of  said  creek 
as  shall  be  necessary  for  Irrigating  pur- 
poses at  any  time  of  the  year  on  said  land 
now  owned  or  occupied  by  me.  And  I  prom- 
ise and  agree,  for  myself  and  my  heirs  and 
assigns,  not  to  prevent  or  to  hinder  said 
Hayden,  Cameron  and  Armstrong,  their 
heirs  or  assigns,  from  taking  out  or  using 
all  of  the  waters  of  said  creek  the  waters 
aforesaid,  or  claiming  any  damages  there- 
for, excepting  the  reservations  aforesaid." 
On  the  same  day,  Riley  Phillips  executed 
a  writing  in  Identical  terms.  These  two 
instruments  were  acknowledged,  delivered, 
and  recorded  in  the  deed  records  of  Jackson 
county,  Or.,  and  the  defendant,  by  mesne 
conveyances,  has  succeeded  to  all  the  rights 
of  the  grantees  therein.  The  irrigable  area 
on  the  two  PhUllps  places,  taken  together, 
amounts  to  100  acres. 

The  testimony  shows  that  from  time  to 
time  during  the  irrigating  season  of  the  suc- 
ceeding years  down  to  1908,  at  the  request 


of  the  plaintiff  and  his  predecessors  In  in- 
terest, the  defendant  would  turn  down  Ap- 
plegate creek,  from  the  head  of  its  ditch, 
water  for  the  use  of  the  plaintiff  in  irriga- 
tion. After  a  few  days  of  use,  upon  noti- 
fication by  the  plaintiff,  the  defendant  would 
again  resume  use  of  the  water  through  its 
ditch.  No  dispute  arose  until  1908,  when 
the  plaintiff  Klelnhammer  according, to  bis 
testimony,  sent  word  by  the  plaintiff  Can- 
trail  to  notify  the  then  superintendent  of 
the  defendant's  mine  that  he  (Klelnhammer) 
wanted  some  water,  and  the  answer  came 
back  by  some  of  the  men  to  Klelnhammer 
to  this  effect:  That  Heard,  the  superin- 
tendent of  the  mine,  would  not  turn  out  the 
water;  that  is.  If  it  was  demanded.  He  said 
"If  we  just  merely  wanted  water  he  would 
turn  it  down;  hut.  If  it  was  demanded,  to 
demand  away  till  I  got  tired."  There  was 
no  other  demand,  -  and  the  plaintiff  never 
bad  any  other  conversation  with  Heard, 
but  without  further  ado  this  suit  followed. 
The  plaintiffs  and  the  defendant  both  claim 
by  prior  appropriation  of  the  waters  of 
Little  Applegate  creek.  The  defendant  ar- 
gues that  there  is  a  variance  between  the 
pleadings  of  the  plaintiffs  and  their  testi- 
mony, for  that,  while  they  allege  prior  ap- 
propriation, they  seek  to  prove  their  al- 
legation by  the  reservation  made  by  Phil- 
lips in  the  Instrument  already  quoted.  The 
evidence,  h<Jwever,  is  abundant  otherwise 
that  the  two  ditches  mentioned  in  the  com- 
plaint were  in  use  for  Irrigation  purposes 
long  before  the  appropriation  of  the  waters 
of  Little  Applegate  creek  made  by  the  pred- 
ecessors of  the  defendant.  We  are  of  the 
opinion,  however,  that  the  instrument  quoted 
operates  as  a  qualification  of  the  rights  of 
tbe  plaintiff,  as  well  as  of  those  claimed  by 
the  defendant. 

[2]  When  the  predecessors  of  the  defend- 
ant were  about  to  enter  upon  their  under- 
taking of  appropriating  the  water  of  Little 
Applegate  creek  and  the  construction  of 
tbelr  ditch  for  mining  purposes,  they  found 
Phillips  already  exercising  bis  rights  as  an 
appropriator  of  the  same  water.  As  he  had 
a  right  to  do,  Phillips  relinquished  his  rights 
in  the  water  of  Little  Applegate  creek,  with 
the  exceptions  noted  in  tbe  instrument  al- 
ready mentioned.  Warned  by  tbe  records  of 
this  Instrument,  the  plaintiff  Cantrall  took 
no  better  title  to  the  Phillips  land  and  its 
appurtenant  water  right  than  Phillips  had 
left  after  the  execution  of  the  relinquish- 
ment. On  the  other  band,  tbe  defendant  on- 
ly took  title  to  the  waters  of  the  creek  aa 
they  were  affected  by  this  Instrument.  It  is 
true  there  appears  In  evidence  a  notice, 
under  date  of  November  25,  1878,  signed  by 
Samuel  Phillips,  in  which  he  claims  for 
each  of  the  two  ditches  mentioned  an  ap- 
propriation of  200  inches  of  the  waters  of 
the  creek  in  question  for  mining  and  irrigat- 
ing purposes.  This,  however,  was  subse- 
quent to  the  relinquishment  signed  by  Phil- 
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dps,  and  stibseqiient  to  the  appropriations 
of  the  defendant.  It  is  manifest  that  this 
appropriation  of  November  25,  1878,  can 
have  no  effect  as  against  the  instrument  of 
relinquishment  executed  by  Phillips  himself, 
or  against  the  prior  appropriation  of  the 
defendant  While  it  might  serve  as  color 
of  title  to  support  a  claim  based  on  subse- 
quent adverse  user  for  10  years,  the  testi- 
mony does  not  show  that  either  Phillips  or 
the  plaintiffs  did  anything  different  or  con- 
trary to  the  arrangement  entered  into  at  the 
time  of  Phillips'  relinquishment  This  does 
not  amount  to  adverse  user;  It  only  shows 
performance  of  that  stipulation.  The  modus 
vi?endl  thus  established  was  observed  scrup- 
nlonsly  until  the  dispute  arose  in  1908. 

[J]  Before  either  party  or  privy  to  that 
arrangement  can  successfully  maintain  title 
by  adverse  user,  he  must  show  some  affirma- 
tive act  on  his  part  under  claim  of  right, 
open,  notorious,  and  exclusive  in  its  charac- 
ter, amounting  to  such  an  invasion  of  the 
otber*8  title  as  would  furnish  a  cause  of 
action  In  favor  of  the  latter.  The  rule  is 
thus  laid  down  in  Carson  v.  Hayes,  39  Or. 
97.  65  Pac.  814:  "The  law  Is  well  established 
that  no  right  to  the  use  of  water  can  be  ac- 
quired by  prescription,  unless  there  has  been 
such  an  Invasion  of  the  rights  of  the  parties 
against  whom  it  is  asserted  as  would  have 
given  them  a  cause  of  action  therefor."  This 
principle  is  further  elaborated  in  Ison  v. 
Sturgill,  57  Or.  109,  109  Pac.  579,  110  Pac. 
535,  and  pointed  out  by  analogy  in  Talbot 
V.  Cook,  57  Or.  535,  113  Pac.  709.  See,  also. 
North  Powder  Milling  Company  v.  Cougha- 
nonr,  34  Or.  9,  22,  54  Pac.  223. 

[4,  5]  Bearing  in  mind,  then",  that  the  res- 
ervation of  Phillips  was  "for  so  much  of  the 
water  of  said  creek  as  shall  be  necessary 
for  irrigating  purposes  at  any  time  of  the 
year  on  the  lands  now  owned  and  occupied 
by  me,"  tlte  question  resolves  Itself  into  this: 
What  is  necessary  to  irrigate  100  acres  on 
the  two  Phillips  places  for  the  purposes  dis- 
closed tn  the  pleadings?  "Use  of  water  by 
any  one,  in  a  legal  sense,  is  always  qualified 
by  the  condition  that  it  must  be  restricted 
to  such  quantity  and  time  of  employment 
only  as  may  be  reasonably  necessary  for 
the  accomplishment  of  some  useful  purpose, 
either  existing  at  the  time  or  fairly  con- 
templated tn  the  future.  Extravagant  or 
wasteful  application,  even  to  a  useful  proj- 
ect, or  an  employment  of  water  in  a  non- 
beneflcial  enterprise,  is  not  included  in  the 
term  'use,'  as  contemplated  by  the  law  of 
waters.  Then,  too,  when  even  an  appropria- 
tor  is  not  using  the  water,  it  is  available 
for  the  nse  of  others."  Caviness  v.  La 
Grande  Irrigation  Company,  119  Pac.  731, 
and  authorities  there  cited. 

^(he  plaintiffs  agree  in  their  testimony 
that  It  is  not  necessary  to  call  upon  the  de- 
fendant to  torn  down  the  water  at  any  time 
prior  to  July  Ist  of  each  year.  They  produce 
three  crops  of  alfalfa  annually,  the  irrigation 


of  the  first  of  which  is  completed  before  that 
date,  without  disturbing  the  defendant's  use 
of  the  water.  The  irrigation  season  closes 
with  the  month  of  September  each  year. 

The  testimony  of  the  plaintiffs  Indicates 
that  they  have  been  somewhat  extravagant 
in  the  amount  of  water  they  used  in  irriga- 
tion. One  witness  says  it  gets  wet  in  the 
county  road  where  the  water  runs  out  after 
passing  over  the  irrigable  land,  and  the  hogs 
wallow  there.  Another  says  that  water 
runs  across  the  road  when  the  plaintiffs  ir- 
rigate, and  that  they  put  in  boxes,  about 
two' feet  wide  and  one  foot  high,  to  act  as 
culverts  in  conducting  the  water  across 
the  road.  All  the  witnesses  speaking  on  that 
subject  agree  that  in  irrigating  alfalfa  It  is 
desirable  to  use  a  good  head  of  water  to 
flood  the  land  quickly,  and  as  soon  as  pos- 
sible to  take  the  water  off. 

T.  W.  Osgood,  a  witness  for  the  plaintiffs, 
a  civil  engineer  of  several  years  experience 
in  irrigation  projects,  testifies  that  on  May 
16,  1909,  he  measured  the  water  in  the  two 
ditches  at  what  the  plaintiff,  Kleinhammer 
said  was  the  normal  flow.  The  measurement 
disclosed  that  in  the  Upper  Phillips  ditch 
there  were  502.32  and  in  the  lower  ditch 
477.68  miners'  Inches.  He  says  that  500 
miners'  Inches,  under  six-inch  pressure, 
would  cover  200  acres  of  land  a  foot  deep 
in  24  hours.  After  various  other  Illustrations 
of  the  kind,  he  testifies  that  one-inch  per 
acre  continuous  flow  Is  the  average  allow- 
ance In  various  projects  of  Irrigation.  This 
amount  has  been  approved  in  several  cases 
already  decided  by  this  court  Putting  the 
amount  of  irrigable  land  on  the  two  Phillips 
places  at  100  acres,  this  ratio  would  work 
out  100  miners'  inches  continuous  flow  as 
meeting  the  necessities  for  irrigating  pur- 
poses reserved  by  the-  relinquishment  of 
Phillips.  Using  the  full  head  of  water,  meas- 
ured by  the  use,  not  only  on  the  Phillips 
land,  but  also  on  the  Harwlck  land,  the 
plaintiff  Kleinhammer  says  he  usually  fin- 
ished up  his  irrigation  tn  eight  days.  Re- 
stricting the  use  of  the  water  to  the  100  acres 
of  Phillips'  land  at  100  miners'  inches  con- 
tinuous flow,  as  we  must  imder  the  testi- 
mony, and  remembering  the  desirability  of 
covering  the  alfalfa  by  quick  Irrigation,  and 
then  suspending  it,  we  think  500  inches,  In 
continuous  use  a  week  at  a  time,  would  be 
amply  sufficient  to  answer  the  necessities  of 
the  plaintiffs  under  the  reservation  made  by 
Phillips. 

[<].  The  principle  of  alternation  in  the  use 
of  water  is  recognized  in  McCoy  v.  Huntley, 
119  pac.  481. 

[7]  The  duty  of  the  defendant  toward  the 
plaintiff,  under  the  Phillips  relinquishment, 
is  performed  when  -it  allows  a  sufficient 
amount  of  water  to  flow  past  Its  intake  down 
the  natural  channel  of  the  creek.  The  de- 
fendant is  not  responsible  if,  after  it  has 
turned  the  water  down,  it  is  taken  up  by 
other  users  before  it  reaches  the  plaintiff. 
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Bearing  Id  mind,  then,  that  It  has  not  been 
necessary  to  call  on  the  defendant  (or  water 
until  July  1st  of  eSoh  year,  the  decree  will 
be  modlQed,  so  as  to  require  the  defendant, 
on  three  days  notice,  in  writing,  from  the 
plaintiffs,  to  allow  at  least  500  miners'  inches 
of  water,  measured  under  six-inch  pressure, 
to  flow  past  the  defendant's  head  gate  down 
the  channel  of  Little  Applegate  creek  at  any 
time  during  the  months  of  July,  August,  and 
September  of  each  year,  not  exceeding  one 
week  at  any  one  time,  and  not  exceeding 
flve  weeks  in  all  during  those  three  months, 
and  to  enjoin  both  the  plaintiffs  and  the  de- 
fendant from  otherwise  interfering  with  the 
use  of  the  water  as  against  each  other. 

(«1  Or.  310) 

GRINDSTAFF  et  al.  v.  MERCHANTS'  IN- 
VESTMENT &  TRUST  CO. 
(Supreme  Court  of  Oregon.    March  26,  1912.) 

1.  Bbokebs    (I    54*)  —  Commissions  —  When 
Eabned. 

A  broker  employed  to  procure  a  purchas- 
er for  a  commission  earns  the  commission 
when  he  produces  a  purchaser  ready,  able,  and 
willing  to  buy  on  the  terms  of  the  owner,  and 
either  obtains  a  binding  agrt^ment  from  him  to 
purchase,  or  brings  the  owner  and  the  pur- 
chaser together  so  that  the  owner  finds  a 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  gS  75-81;   Dec.  Dig.  §  54.»] 

2.  .BsoEEBs   (i  55*)  —  Commissions  —  When 
Eabned. 

An  owner  listed  his,  property  for  sale  with 
two  brokers  without  giving  either  an  exclusive 
option  to  sell.  One  of  the  brokers  interested 
a  third  person  in  the  property,  but  he  declined 
to  purchase  on  the  terms  submitted  by  the 
owner.  Thereafter  the  other  broker  conducted 
negotiations  with  the  third  person  resulting  in 
a  sale.  The  owner  took  no  part  in  the  trans- 
action except  to  accept  the  full  price  and  con- 
Tey  the  property.  Beld,  that  the  first  broker 
had  not  earned  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  82-84;    Dec.  Dig.  §  55.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  M.  C.  George,  Judge. 

Action  by  W.  H.  Grlndstaff  and  another, 
partners  doing  business  under  the  firm  name 
of  Grlndstaff  &  Schalk,  against  the  Mer- 
-chants'  Investment  &  Trust  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  remanded. 

Plaintiffs  sue  to  recover  a  commission  for 
procuring  a  purchaser  for  property  of  defend- 
ant, known  as  "The  Quelle,"  at  Sixth  and 
Stark  streets,  in  Portland.  Prior  to  July  13, 
1905,  the  property  had  been  for  sale  for  some 
time,  and  both  plaintiffs  and  Stearns,  anoth- 
er broker,  had  it  listed  for  sale  from  defend- 
ant; but  neither  had  an  exclusive  option 
thereon.  On  or  about  July  6,  1905,  plain- 
tiffs met  Gordon,  who  was  seeking  an  inyest- 
ment  and  who  eventually  purchased  The 
Quelle,  showed  him  the  proiierty,  and  inter- 
ested him  therein.  Just  before  this  time 
defendant  bad  raised  the  price  of  the  lot  to 


$80,000,  $45,000  to  be  paid  In  cash  and  th^ 
balance  on  time  at  6  per  cent.  Interest.  Plain- 
tiffs' previous  option  had  expired,  aud  Grlnd- 
staff saw  Mr.  Hoyt,  who  was  acting  for  de- 
fendant, and  told  him  he  had  a  prospective 
customer  for  the  lot  Hoyt  told  him  to  sell 
it  for  $80,000  on  a  commission  of  $1,750. 
Gordon  was  pleased  with  the  property,  and 
Grlndstaff  took  blm  to  defendant's  office 
that  he  might  examine  the  party-wall  agree- 
ment and  the  lease,  which  had  flve  years  to 
run,  at  which  time  he  was  Introduced  to 
Hoyt,  who  showed  him  the  lease  and  agree- 
ment. Gordon  objected  to  the  price  as  too 
high  and  the  rent  too  low  and  also  to  the 
high  rate  of  interest,  as  under  those  condi- 
tions the  property  could  not  render  a  rea- 
sonable Income  on  his  money.  Gordon  re- 
turned to  San  Francisco  on  July  7th,  and 
plaintiffs  had  no  further  communication  with 
him.  Steams  met  him  on  the  afternoon  of 
the  day  he  left,  and,  among  other  properties, 
called  his  attention  to  The  Quelle.  €rordon 
told  him  be  had  been  considering  that  prop- 
erty with  Grlndstaff  but  had  turned  it  down 
liecause  it  would  not  pay  over  2%  per  cent, 
on  the  investment.  Stearns  thereafter,  to 
avoid  Gordon's  objections  to  the  purchase, 
offered  to  give  him  the  benefit  of  $1,000 
on  his  commission  and  to  procure  for  him  a 
loan  at  5  per  cent,  upon  which  terms  the 
sale  was  consummated,  and  defendant's  agent 
took  no  part  in  the  transaction,  other  than 
to  accept  the  price,  $80,000,  and  to  convey 
the  property.  Tbe  sale  was  concluded  on 
July  17th,  and  the  deed  made  later.  De- 
fendant moved  for  a  nonsuit 'a.t  the  close  of 
plaintiffs'  testimony,  which  was  dented,  and 
also,  at  the  close  of  the  case,  asked  for  an 
instructed  verdict  In  its  favor,  which  motion 
was  also  denied.  A  verdict  was  rendered  in 
favor  of  plaintiffs,  and  from  the  judgment 
thereon  defendant  appeals. 

J.  B.  Kerr  (Wm.  T.  Mulr,  on  the  brief),  for 
appellant  D.  J.  Malarkey  (Seabrook  &  Stott, 
on  the  brief),  foir  respondents. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  [1]  It  has  been  frequently  said  by 
this  court  that  a  broker  being  employed  as 
such  has  earned  his  commission  when  be 
has  produced  a  purchaser  ready,  able,  and 
willing  to  buy  on  the  owner's  terms.  If  he 
does  this  and  places  the  owner  in  a  position 
to  deal  with  the  person  he  has  induced  to 
become  the  buyer,  his  contract  Is  perform- . 
ed;  but  as  said  in  York  v.  Nash,  42  Or.  321, 
330,  71  Pae.  59,  C2:  "That  a  real  estate 
broker  finds  a  purchaser  able,  ready,  and 
willing  to  purchase,  upon  the  terms  of  the 
seller.  Is  not  enough,  under  the  apparent 
weight  of  authority,  to  entitle  him  to  his 
commission;  but  he  must  either  obtain  a 
binding  agreement  to  purchase  the  property, 
or  bring  the  parties  together,  so  that  his 
principal  also  finds  a  piwchaser." 
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[g  And  the  question  here  is:  Did  plaln- 
tUb  fulfill  these  conditions,  or  was  there 
snffident  evidence  to  require  that  question 
to  be  submitted  to  tbe  Jury?  They  did  not 
Induce  Gordon  to  buy  nor  to  accept  the  terms 
of  the  defendant  Neither  did  he  finally  ac- 
cept of  those  terms  as  presented  by  plaintiffs. 
Be  eventually  purchased  by  reason  of  addi- 
tional Inducements  held  out  to  him  by 
Steams.  Therefore  plaintiffs  dtd  not  produce 
a  purchaser  ready  and  willing  to  purchase; 
nor  bring  together  such  a  purchaser  and  tbe 
defendant,  so  that  defendant  found  a  pur- 
chaser. But  plaintiffs  contend  that  they  had 
a  prospective  purchaser  in  Gordon,  and  that 
defendant  colluded  with  Steams  to  defeat 
plaintiffs'  efforts  and  through  Stearns  con- 
summated a  sale  to  plaintiffs'  customer,  with- 
in the  holding  in  Jennings  v.  Trummer,  52 
Or.  149,  96  Pac.  874,  23  L.  R.  A.  (N.  S.)  164, 
132  Am.  St  Rep.  680;  but  the  evidence  does 
not  bring  the  case  within  the  principle  there 
stated.  Here  defendant's  officers  took  no 
part  in  the  negotiations  and  at  no  time  talk- 
ed to  Gordon  regarding  the  sale  nor  with 
Steams,  except  without  knowledge  of  the 
identity  of  the  customer,  and  after  several 
refusals  gave  him  four  days'  exclusive  option. 
Until  Gordon  had  accepted  the  offer  of  tbe 
property,  defendant  did  not  know  he  was 
the  customer,  and  remained  neutral  between 
the  brokers  and  received  for  the  lot  $80,000. 
After  May  1st  defendant  bad  refused  to 
give  any  written  option  to  sell  or  the  exclu- 
sive agency  to  any  one.  It  was  ready  to  sell 
to  the  first  one  bringing  a  purchaser  and 
held  Itself  free  to  sell  on  its  own  initiative. 

Grindstaff  testifies  that  after  May  he  had 
no  written  option,  but  endeavored  to  sell  it 
just  the  same,  but  that  defendant  did  not 
want  to  tie  the  property  up  to  him.  He 
said  it  was  not  going  to  give  another  option 
unless  they  had  a  prospective  purchaser.  The 
company  wanted  to  l>e  free  to  dispose  of  it 
as  it  pleased,  but  at  any  time  they  got  a 
customer  it  was  willing  to  give  them  time 
to  sell;  that  it  would  not  give  any  one  an 
exclusive  option  unless  he  had  a  customer; 
that  he  did  have  an  exclusive  option  for  a 
few  days  when  he  had  a  customer  from  Ta- 
coma,  and  he  assumed  that  if  he  took  a  cus- 
tomer there  that  would  pay  $80,000  defend- 
ant would  sell  and  pay  his  commission;  that 
he  took  Gordon  to  defendant's  office  to  look 
at  the  lease  and  the  party-wall  agreement, 
but  they  had  no  dealings  with  Hoyt,  nor  any 
talk  about  Gordon's  ability  to  buy  or  Inten- 
tions in  that  regard.  No  exclusive  option 
pending  the  investigations  was  asked,  and 
defendant  was  not  cliarged  with  any  duty 
nor  put  under  obligations  thereby  to  either 
Grindstaff  or  Gordon.  So  fhr  as  appears, 
there  was  no  prospect  of  a  sale  by  Grind- 
staff,  nor  any  negotiations  pending  between 
him  and  Gordon.  For  a  period  of  10  days 
plaintiffs  did  nothing  to  forward  the  sale 


and  had  no  communication  with  G'ordon. 
Their  negotiations  had  ceased  on  the  7th  of 
July,  and  plaintiffs  failed  to  prove  a  case 
sufficient  to  be  submitted  to  the  Jury.  The 
motion  for  a  Judgment  of  nonsuit  should 
have  been  allowed. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

(S2  Colo.  437) 

Mclaughlin  v.  rbichbnbach. 

(Supreme  Court  of  Colorado.    March  4,  1912.) 

1.  Judgment  (|  951*)— Pleading  and  Pboof. 

Rev.  Code  1908,  5  71,  providing  that  in 
pleading  a  judgment  it  shall  not  be  necessary 
to  state  tbe  facts  conferring  jurisdiction,  mere- 
ly establisties  a  rule  to  simplify  the  pleadings 
and  in  no  way  changes  the  method  of  proof 
when  the  jurisdiction  is  controverted. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  18  1809-1812;   Dec.  Dig.  i  951.*] 

2.  JuDouBNT  (I  951*)— Requisites. 

A  judgment  upon  which  the  defendant  in  a 
suit  to  quiet  title  relied  as  an  estoppel  and  to 
establish  title  in  himself  was  not  admissible  in 
evidence  when  unaccompanied  by  the  Judgment 
roll  showing  the  service  of  process  on  which 
the  court  acquired  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {{  1809-1812;  Dec.  Dig.  S  951.*] 

3.  Taxation  (I  742*)— Tax  Deed— Validity. 

A  tax  deed,  issued  upon  an  assignment  of 
a  tax  certificate  by  the  county  clerk  more  than 
three  years  after  the  sale  of  the  land,  was 
void  upon  its  face. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  gf  1481-1484;  Dec.  Dig.  §  742.*] 

Appeal  from  District  Conrt;  Washington 
County;  H.  P.  Burke,  Judge. 

Action  by  8.  A.  Reicbenbach  against  R.  C. 
McLaughlin.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Afilrmed. 

August  Muntzing  and  Egbert  More,  for  ap- 
pellant Allen  &  Webster  and  W.  W.  Mc- 
Collister,  for  appellee. 

HILL,  J.  The  appellee,  as  plaintiff,  brought 
this  action  to  quiet  his  title  to  certain  land 
in  Washington  county.  He  deraigned  title 
from  the  United  States.  Judgment  was  In 
his  favor.  The  defendant  (in  harmony  with 
his  pleadings),  to  sustain  his  title,  offered  in 
evidence  a  certain  Judgment  or  decree  of  the 
county  court  of  Washington  county  purport- 
ing to  quiet  title  in  the  grantors  of  the  de- 
fendant against  the  plaintiff  and  others  to 
tbe  land  in  question.  The  plaintiff  objected 
to  the  admission  of  this  Judgment  unless  it 
was  accompanied  by  the  judgment  roll  show- 
ing tbe  service  of  process  upon  which  the 
court  acquired  Jurisdiction,  for  the  reason 
that  the  Judgment  offered  was  not  to  prove 
a  collateral  issue  in  the  case  then  being  tried, 
but  to  establish  title  In  tbe  defendant  This 
was  tbe  issue.  The  objection  was  sustained. 
The  Jurisdiction  of  the  court  to  render  the 
judgment  offered  was  controverted  by  the 
pleadings. 

In  17  Cyc.  p.  320,  it  is  said:     "The  rule 
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has  b«en  freqnentlT  stated  that  where  a 
Judgment  Is  relied  on  as  an  estoppel,  as  an 
adjudication  upon  the  subject-matter,  or 
as  establishing  any  particular  state  of  facts 
of  which  It  Is  the  judicial  result,  it  can  be 
proved  only  by  offering  In  eyldence  a  com- 
plete record  or  a  duly  authenticated  copy  of 
the  entire  proceedings  in  which  the  judg- 
ment was  rendered."  That  the  judgment 
offered  in  evidence  was  relied  upon  as  an  es- 
toppel, as  an  adjudication  against  the  plain- 
tiff upon  the  subject-matter,  and  as  estab- 
lishing that  particular  state  of  facts  against 
him,  cannot  be  questioned.  In  such  cases, 
80  far  as  we  are  advised,  the  rule  announced 
In  Cyc.  appears  to  be  sustained  by  an  un- 
broken line  of  authorities.    Jansen  v.  Hyde, 

8  Colo.  App.  88,  44  Pac.  760;  1  Wharton, 
Law  of  Bvidence  (3d  Ed.)  |  824;  2  Freeman 
on  Judgments  (4th  Ed.)  |  407;  Harper  v. 
Rowe,  68  Cal.  233;  Mason  t.  Wolff,  40  Cal. 
246;  Mitchell  t.  Mitchell,  40  <>a.  11;  Thom- 
as r.  Stewart,  92  Ind.  246;  Vall  v.  Iglehart, 
69  m.  332;  Kenyon  v.  Baker,  16  Mich.  373, 
97  Am.  Dec.  158;    Hampton  v..  Speckenagie, 

9  Serg.  &  B.  (Pa.)  212,  11  Am.  Dee.  704; 
Walls  T.  Endel  et  al.,  20  Fla.  86;  State  ex 
rel.  Nave  v.  Hawkins  et  al.,  81  Ind.  486; 
Davidson  t.  Murphy,  13  Conn.  213;  Smith 
et  al.  V.  Smith  et  al.,  22  Iowa.  516;  Donald 
et  al.  r.  McKlnnon,  17  Fla.  746. 

[1, 2]  This  being  the  general  rule,  what 
effect  should  be  given  to  section  71,  Revised 
Code  1008?  It  reads  as  follows:  "In  plead- 
ing a  judgment,  or  other  determination  of  a 
court  or  officer  of  especial  jurisdiction,  it 
shall  not  be  necessary  to  state  the  facts  con- 
ferring jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been 
duly  given  or  made.  If  such  allegation  be 
controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  con- 
ferring jurisdiction."  The  purposes  Intended 
by  this  section  were  to  simplify  the  plead- 
ings' i)ertalntng  to  a  judgment;  but  when 
the  jurisdiction  of  the  court  to  render  It  Is 
controverted,  the  methpd  of  proving  It  Is  in 
qo  respect  changed.  The  question  of  the 
court's  jurisdiction  to  enter  this  judgment 
was  controverted.  The  defendant  was  fully 
advised  of  this  fact,  yet  saw  fit  to  limit  his 
offer  to  the  judgment  alone,  when  the  ob- 
jection was  to  its  incompetency  without  be- 
ing accompanied  by  the  judgment  roll.  Un- 
der these  circumstances,  the  ruling  of  the 
trial  court  was  correct  in  sustaining  the  ob- 
jection. 

[3]  The  second  alleged  error  pertains  to 
the  rejection  in  evidence  of  a  tax  deed;  this 
presents  the  question  of  whether  It  is  void 
on  its  face.  The  tax  deed  shows  the  sale 
of  the  land  to  the  county  to  have  occurred 
upon  the  21st  day  of  October,  1806,  and  that 
the  county  clerk  assigned  the  certificate  to 
certain  Individuals  on  the  31st  day  of  Decem- 
ber, 1900,  more  than  four  years  after  the  sale. 


The  clerk  had  no  authority  to  assign  the  cer- 
tificate after  the  lapse  of  three  years;  a  deed 
executed  upon  such  an  assignment  is  void 
upon  Its  face.  It  was  properly  rejected. 
Empire  Ranch  &  Cattle  Co.  v.  Coldren,  117 
Pac.  1005;  Camahan  v.  Sleber  Cattle  Co.,  34 
Colo.  257,  82  Pac.  592;  Bryant  v.  Miller,  48 
Colo.  192,  109  Paa  959;  Page  et  al.  t.  GU- 
lett,  47  Colo.  289,  107  Pac.  290. 

The  judgment  Is  affirmed. 

Affirmed. 

MUSSER  and  OABBERT,  JJ.,  concur. 


(6t  Colo.  4S9) 
FOSTER,  County  Assessor,  et  aL  r.  HARl? 
CONSOL.  MINING  CO. 

(Supreme  Court  of  Olorado.    March  4,  1912.) 

1.  Taxatiok     (I    42*)— Ci^ASSincATioif    of 
Mines— Validity  or  Statutes. 

Rev.  St.  1908,  i$  5617-5620,  6625,  6665, 
providing  for  the  taxation  of  gold,  sliver,  lead, 
copper,  etc.,  mines,  are  not  uncongtitutional  on 
the  ground  that  the  provision  for  aBsessment 
fixing  the  gross  production  in  excess  of  $5,000 
per  annum  as  a  basis  on  which  prodacing  and 
DODproducing  jnines  shall  be  classified,  is  in- 
vidious and  unreasonable,  nor  is  the  act  in- 
valid on  the  theory  that  the  provisions  of  sec- 
tion 5CG5  will  produce  inequalities  because  > 
group  of  claims  constituting  one  producing 
property  is  not  required  to  pay  any  greater 
tax  than  a  producing  property  consisting  of 
one  claim  or  a  fraction  of  a  claim  producing 
a  similar  amount. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f!  90-95;  Dec  Dig.  |  42.*] 

2.  Taxation    (J  42*)   —  CLASSiFiCAnow  OT 
Mines— DisoKiMiNATioN. 

Hey.  St.  1908,  fg  5617-5(i20.  5625,  6605, 
providing  for  the  taxation  of  gold,  silver,  lead, 
copper,  etc.,  mines,  are  not  invalid  as  discrim- 
inating in  favor  of  one  class  of  mining  prop- 
erties as  against  others,  because  section  5025 
does  not  apply  to  mines  of  iron,  cool,  quarries, 
and  lands  containing  other  metals,  minerals,  or 
earth  not  classed  as  precious. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  00-05;   Dec  Dig.  S  42.»] 

3.  Taxation    (J  40*)   —  Classification  '  or 
Pbopekty— Validitt. 

So  long  as  classification  is  based  upon  the 
nature  of  property  justifying  it,  there  is  noth- 
ing to  forbid  legislative  classification  for  the 
purposes  of  taxation,  or  to  prevent  the  fixing 
of  valuation  of  different  classes  by  different 
methods,  provided  that  by  the  method  pre- 
scribed for  a  particular  class  of  property  the 
burden  of  taxation  is  uniformly  imposed  upon 
that  class,  is  just  and  equitable,  and  does  not . 
exempt  it  from  bearing  its  fair  proportion  of 
the  burden,  as  compared  with  other  classes  of 
property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  6S-89;   Dec  Dig.  {  40.*] 

4.  Taxation  (5  317*)— Assessment  o»  Prop- 
KBTY— Legislative  Powkb. 

The  Liegislature  cannot  assess  any  class  of 
property  for  taxation,  that  being  the  function 
of  the  respective  county  assessors,  but  it  can 
by  general  laws  prescribe  such  regulations  to 
guide  the  assessors  as  will  secnre  a  just  valua- 
tion, 

[Ed.  Note.— For  other  cases,  see  Taxation,  . 
Cent.  Dig.  $$  525,  526;   Dec  Dig.  §  317.*] 
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B.  TaXATIOIT    (I    SIT*)— ABSBBSMKNT— POWKBB 

or  Leoiblatdbb. 

Rev.  St.  1908.  f  5626,  which  limits  tk« 
usesament  for  taxation  of  nonproducing  gold, 
nhrer,  lead,  copper,  etc.,  mines  to  an  amount 
per  acre  not  exceeding  the  amount  per  acre  at 
which  the  lowest  producing  mine  in  the  same 
locality  is  assessed,  is  a  valid  exercise  of  the 
Lcfislatare's  power,  and  not  an  invasion  of  the 
functions  of  the  assessor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  DiK.  ii  62S,  626;   Dec.  Dig.  |  317.*] 

En  Banc.  Error  to  District  Court,  Teller 
County;   Charles  Ca vender,  Judge. 

Action  by  the  Hart  Consolidated  Mining 
Company  against  T.  D.  Foster,  county  as- 
sessor, and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    AfQrmed. 

The  question  involved  Is  the  validity  of 
taxes  assessed  against  noDproduclng  mining 
properties  located  In  Cripple  Creek  mining 
district  The  determination  of  this  question 
requires  a  consideration  of  the  following  pro- 
▼IsloD  of  our  Constitution  (article  10,  {  3): 
"AH  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws, 
which  shall  prescribe  such  regulations  as 
shall  secure  a  Just  valuation  for  taxation  of 
all  property,  real  and  personal."  And  also 
the  following  provisions  of  the  revenue  law 
of  1902:  "All  taxable  property  shall  be  list- 
ed and  valued  each  year,  and  shall  be  as- 
sessed at  its  full  cash  value,  land  to  be  listed 
and  valued  separate  and  apart  from  the  per- 
sonal property  and  Improvements  thereon." 
Section  6529,  Rev.  Stat  1908.  "In  determin- 
ing the  true  value  of  taxable  property,  ex- 
cept as  otherwise  provided  \n  this  act,  the 
marlcet  value  shall  be  the  guide;  •  •  • 
provided,  bowever,  that  this  section  shall 
Dot  be  held  to  apply  to  the  assessment  of 
mines  or  mining  claims  bearing  gold,  silver, 
lead,  copper,  or  other  precious  metal's  and 
possessory  rights  therein,  but  the  same  shall 
be  assessed  under  the  provisions  of  sections 
81  to  81 — H,  82  and  83  of  this  act  whether  the 
tame  shall  be  owned  hy  a  corjwratlon  or 
not"  Section  6591,  Id.  "All  mines  and  min- 
ing claims  bearing  gold,  silver,  lead,  copper, 
or  other  precious  or  valuable  minerals,  and 
possessory  rights  therein,  are  hereby,  for  the 
purpose  of  assessment  for  taxation,  divided 
into  two  classes,  to  wit:-  Producing  and  non- 
produdng."  Section  6617,  Id.  "All  mines 
and  mining  claims  whose  gross  production 
shall  exceed  five  thousand  ($5,000)  dollars  in 
dollars  and  cents'per  annum,  shall  be  classed 
as  producing  mines,  and  all  others  shall  be 
classed  as  uon-produclng  mines."  Section 
5618,  Id.  "Every  person  or  persons,  corpo- 
ration or  association  owning  or  operating 
any  mines  or  mining  claims  which  shall  be 
a  producing  mine,  as  herein  defined,  shall, 
between  the  first  and  fifteenth  days  of  Jan- 
uary, each  year,  make  out  and  deliver  to  the 
assessor  of  the  county  wherein  such  property 


is  situate,  a  statement  showing:  First.  The 
name  of  the  mine  or  mining  claim;  Second. 
The  name  or  names  of  the  owner  or  owners 
thereof;  Third.  The  number  of  acres  contain- 
ed in  such  mine  or  mining  claims;  Fourth. 
The  number  of  tons  of  ore  extracted  during 
the  preceding  year;  Fifth.  The  gross  value  of 
any  such  ore  extracted  in  dollars  and  cents ; 
Sixth.  Actual  cost  of  extracting  the  same 
from  mine,  which  shall  not  include  the  sala- 
ries of  any  officers  or  agents  not  actively  and 
consecutively  engaged  in  or  about  the  mine; 
Seventh.  Actual  cost  of  transportation  to 
place  of  reduction  or  sale;  Eighth.  Actual  cost 
of  treatment  reduction  or  sale;  Ninth.  The 
net  proceeds  In  dollars  and  cents  after  de- 
ducting the  above  expenses.  •  •  • "  Sec< 
tlon  6S19,  Id.  "The  assessor,  when  be  re- 
ceives such  statement  shall  determine  tbe' 
gross  proceeds  of  any  such  producing  mine  or 
mining  claim  for  said  preceding  year,  and 
shall,  at  the  same  time,  determine  tbe  net 
proceeds  as  herein  defined  for  said  preceding 
year,  and  shall,  for  the  purpose  of  assess- 
ment for  taxation,  value  such  producing 
mine  or  mining  claim  at  a  sum  equal  to  one- 
fourth  of  the  said  gross  proceeds  for  said 
preceding  year  for  any  sncb  mine  or  mining 
claim;  provided,  however,  that  If  the  net 
proceeds  as  herein  defined  of  any  such  pro- 
ducing mine  or  mining  claim  for  said  pre- 
ceding year  exceeds  one-fourth  of  tbe  gross 
proceeds,  as  herein  defined,  then  any  such 
producing  mine  or  mining  claim  shall  be 
valued,  for  the  purpose  of  assessment  for 
taxation,  at  the  amount  determined  by  the 
assessor  as  the  net  proceeds  for  said  preced- 
ing year  for  any  such  producing  mine  ot: 
mining  claim."  Section  6620,  Id.  "  •  •  • 
Provided,  that  the  manner  of  assessment  and 
taxation.  In  the  sections  hereinabove  set 
forth,  shall  apply  only  to  mines  and  mining 
claims  bearing  and  producing  gold,  silver, 
lead,  copper,  or  other  precious  or  valuable 
metals  or  minerals,  and  shall  not  be  con- 
strued to  apply  to  mines  of  iron,  coal,  asphai- 
tum,  quarries,  and  lands  valuable  because 
containing  other  metals,  minerals  or  earths, 
all  of  which  shall  be  assessed  and  taxed 
like  other  property,  according  to  the  value 
thereof;  and  provided,  further,  that  all 
mines  or  mining  claims,  or  possessory  rights 
therein,  that  are  not  producing  gold,  silver, 
lead,  copper,  or  other  precious  or  valuable 
metals  or  minerals,  shall  be  assessed  and 
taxed  like  other  property  according  to  tbe 
value  thereof,  and  in  ascertaining  such  value 
the  assessor  shall,  in  addition  to  the  other 
requirements  of  this  act,  take  into  consider- 
ation tbe  location  thereof,  the  proximity  to 
other  mines  or  mining  chitms,  and  any  other 
matters  which  may  tend  to  assist  blm  In  ar- 
riving at  a  fair  and  equitable  valuation  of 
such  property;  and  provided,  further,  that 
nothing  in  this  act  contained  shall  be  con- 
strued as  giving  the  assessor  any  right  to  as- 
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sees  a  non-produclDg  mine  or  claim  at  a 
greater  sum  i)er  acre  than  is  assessed  per 
acre  against  the  lowest  producing  mine  or 
claim,  as  herein  defined,  situate  In  the 
same  locality."  Section  5625,  Id.  "  •  •  • 
Contiguous  mining  claims  or  mining  lands  to 
the  knowledge  of  the  assessor  worked  or  op- 
erated through  or  by  means  of  the  same 
shafts,  tunnels  or  other  openings,  or  placer 
claims,  to  the  knowledge  of  the  assessor 
worked  or  operated  by  means  of  the  same 
ditch,  or  other  works,  shall  be  assessed  In  one 
body,  together  with  such  ditches  and  works." 
Section  5665,  Id. 

The  defendant  In  error,  the  Hart  Consoli- 
dated Mining  Company,  In  its  own  and  in  be- 
half of  a  number  of  other  companies  and  In- 
dividuals similarly  situated,  brought  salt, 
the  purpose  of  which  was  to  annul  a  portion 
of  the  taxes  levied  upon  nonproduclng  mines 
In  the  Cripple  Creek  mining  district  belong- 
ing to  the  plaintiff  and  others  in  behalf  of 
whom  the  action  was  Instituted.  It  is  un- 
necessary to  give  a  synopsis  of  the  pleadings, 
as  the  parties  agree  that  the  facts  thus  es- 
tablished, in  connection  with  those  stipulat- 
ed, present  the  question  of  the  constitution- 
ality of  the  revenue  act  of  1902,  relating  to 
the  assessment  and  taxation  of  nonproduclng 
mines. 

According  to  the  undisputed  facts,  the  as- 
sessor did  not  follow  the  law  in  valuing  non- 
producing  mining  properties,  as  above  pro- 
vided, but  placed  a  value  on  such  properties 
for  the  purpose  of  an  assessment  for  taxation 
by  determining  the  value  thereof,  without 
reference  to,  and  Independent  of,  the  statu- 
tory provisions  prescribing  how  the  valuation 
of  nonproduclng  mining  property  shall  be  de- 
termined for  the  purposes  of  taxation.  As 
an  example,  the  Hart  Group  belongs  to  the 
Hart  Consolidated  Mining  Company.  This 
group  consists  of  a  Uttle  over  30  acres.  '  It 
is  nonproduclng,  and  was  assessed  at  a  valu- 
ation of  $540  per  acre.  The  Morning  Star, 
an  adjoining  and  producing  mine,  was  as- 
sessed the  same  year  at  the  rate  of  a  little 
over  $123  per  acre.  This  valuation  was  as- 
sessed upon  the  basis  of  production.  The 
'Cause  was  tried  to  the  court,  with  the  result 
that  a  Judgment  was  rendered  in  favor  of 
tlie  plaintiffs,  to  the  effect  that  the  assessor 
'Could  not  lawfully  and  legally  value  the  non- 
produclng properties  Involved  at  a  greater 
sum  or  rate  per  acre  than  the  lowest  sum  or 
rate  per  acre  assessed  on  the  producing  mines 
OT  claims  situated  In  the  same  locality.  It 
should  be  further  noted  that  the  assessor,  in 
valuing  producing  mines,  followed  the  provi- 
sions of  the  law  relating  to  valuation  of  pro- 
ducing properties,  but  refused  to  be  guided 
by  the  provisions  relating  to  the  manner  the 
valuation  of  nonproduclng  mining  properties 
should  be  ascertained;  that  is  to  say,  with 
respect  to  the  latter  class  of  properties,  he 
refused  to  be  guided  by  the  provisions  of 
section  5625  above  quoted,  which  prohibit  the 
assessor  from  assessing  a  nonproduclng  min- 


ing claim  at  a  greater  sum  per  acre  than  is 
assessed  per  acre  against  the  lowest  producing 
mine  in  the  same  locality.  This  appears 
from  a  stipulation  entered  into  between  the 
parties  at  the  trial,  as  follows:  "(8)  In  be- 
half of  defendants,  It  is  stipulated  that,  in 
making  the.  said  assessment  herein  complain- 
ed of,  the  assessor  valued  the  nonproduclng 
mine  and  mining  claims  for  the  purpose  of 
taxation  at  about  one-third  of  what  he  as- 
certained and  found,  or  claims  to  have  as- 
certained and  found,  to  be  the  full  cash  val- 
ue thereof,  and  that  he  uniformly  followed 
this  method  of  determining  the  values  which 
he  assessed  against  the  nonproduclng  min- 
ing property  in  the  Cripple  Creek  mining 
district  for  the  year  1909."  This  method  re- 
sulted in  the  assessor  placing  upon  the  non- 
producing  properties  involved  a  greater  val- 
uation per  acre  than  the  producing  properties 
In  the  same  locality. 

Tully  Scott,  Co.  Atty.,  Thomas,  Bryant, 
Nye  &  Malbum,  and  Guy  P.  Nevltt,  Co.  Atty., 
for  plaintiffs  in  error.  Hlldreth  Frost  and 
Valle,  McAllister  &  Valle  (Karl  C.  Schuyler, 
of  counsel),  for  defendant  in  error. 

GABBBRT,  J.  (after  stating  the  facts  aa 
above).  On  behalf  of  plaintiffs  in  error,  the 
main  point  upon  which  they  base  their  con- 
tention that  the  Judgment  is  erroneous  and 
should  be  reversed  is  that  the  statatoiy  pro- 
visions Involved  and  relating  to  nonproduc- 
lng mines  are  unconstitutional.  Incidentally, 
at  least,  they  contend  that  these  provisions 
In  so  far  as  they  relate  to  the  assessment  of 
producing  mines  are,  also,  onconstltutional, 
and  we  shall  consider  that  question  first  as 
to  some  extent  the  constitutionality  of  the 
act  relating  to  nonproduclng  properties  de- 
pends thereon.  The  act  of  1887  (Laws  1887, 
p.  340)  provided  that  a  certain  per  cent  of 
the  gross  proceeds  obtained  from  ores '  ex- 
tracted from  a  mine  during  the  preceding 
fiscal  year  should  constitute  Its  value  for 
revenue  purposes,  and  that  It  should  be  as- 
sessed and  taxed  accordingly.  This  act  was 
considered  in  People  ex  rel.  v.  Henderson,  12 
Colo.  369,  21  Pac.  144,  and  it  was  there  held  ■ 
that  the  act  was  not  obnoxious  to  the  provi- 
sions of  the  Ck>nstltution  requiring  taxes  to 
be  uniform  upon  the  same  class  of  subjects 
within  the  territorial,  limits  of  the  authority 
levying  the  tax,  and  that  taxes  should  be 
levied  under  general  laws  prescribing  regu- 
lations which  would  secure  a  Just  valuation 
for  taxes  on  all  property.  It  was  also  held 
that  the  method  prescribed  by  the  act  for 
determining  the  value  of  mining  property  for 
the  purpose  of  taxation  was  not  invalid.  The 
reason  assigned  for  this  ruling  was  that, 
where  the  same  method  was  applied  without 
discrimination  throughout  the  state  to  the 
valuation  of  all  property  belonging  to  a  par- 
ticular class,  the  requirement  of  the  Consti- 
tution referred  to  is  compiled  with.  The  act 
of  1902  divides  mines  producing  gold  and 
otbw  precious  metals  into  two  classes — pro- 
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dndng  and  nonproducing.  The  producing 
class  are  those  the  gross  proceeds  of  wbicb 
exceed  $5,000  per  annmn.  The  act  also  pro- 
vides that  the  person  owning  or  operating  a 
prodndng  mine  shall  make  out  a  statement 
and  deltrer  It  to  the  assessor,  the  purpose  of 
which  Is  to  exhibit  the  gross  and  net  pro- 
ceeds per  annum  of  such  mine.  From  this 
statement  the  assessor  la  required  to  deter- 
mine the  gross  and  net  proceeds  of  the  mln& 
to  which  it  refers,  and  for  the  purposes  of 
taxation  shall  value  the  mine  at  one-fourth 
of  the  gross  proceeds,  unless  It  appears  thac 
the  net  proceeds  exceed  one-fourth  of  the 
gross  proceeds.  In  which  event  It  shall  be 
valued  at  the  sum  representing  the  net  pro- 
ceeds. 

[1]  Two  propositions  are  advanced  by 
counsel  for  plaintiffs  in  error,  in  support 
of  their  contention  that  the  present  revenue 
law  relating  to  the  assessment  of  mines  Is 
invalid:  (1)  That  fixing  the  gross  produc- 
tion in  excess  of  $5,000  per  annum  as  the 
tiasls  npon  which  producing  and  nonpro- 
docing  mines  are  classified  Is  invidious  and 
onreasonable;  and  (2)  that  the  proviso  in 
section  5625,  Revised  Statutes,  limiting  the 
assesBment  of  nonproducers  to  a  sum  not 
exceeding  the  sum  at  which  the  lowest  pro- 
ducing mine  in  the  same  locality  is  assessed 
per  acre,  is  unconstitutional.  Generally 
speaking,  mines  producing  the  precious  met- 
als are  only  valuable  for  the  ores  they  con- 
tain. Such  value,  intrinsically,  is  limited 
to  the  net  value  of  such  ores;  that  is,  what 
Is  realized  from  their  sale  and  reduction 
after  the  expense  of  extracting,  reducing,  and 
shipping  them  to  market  is  deducted.  It 
is  a  well-known  fact  that  In  the  great  ma- 
jority of  mines  large  sums  of  money  must  be 
expended  In  opening  up  the  ore  bodies  and 
equipping  them  for  successful  operation.  Wo 
must  assume  that  the  General  Assembly 
was  familiar  with  these  conditions,  and 
understood  as  a  fact  that  In  most  Instances 
a  mine  the  gross  proceeds  of  which  did  not 
exceed  $5,000  per  annum  did  not  leave  any 
net  profits  to  the  owner  or  operator.  True, 
in  some  Instances,  as  stated  by  counsel,  a 
mine  producing  gross  proceeds  in  a  sum  les8 
than  $5,000  per  annum  might  leave  the  own- 
er or  operator  a  handsome  profit,  and  that 
another  property  producing  much  more  than 
$5,000  within  the  same  period  would  not 
yield  any  profit,  and  that  the  latter  under 
the  law  would  be  compelled  to  pay  a  tax 
which  the  former  would  escape.  It  is  also 
true  that  fixing  the  maximum  production  at 
$5,000  per  annum  Is  arbitrary,  In  a  limited 
sense.  The  same  could  have  been  said  about 
the  act  of  1887,  which  fixed  the  production 
at  $1,000  per  annum.  But  any  plan  of  as- 
sessment for  taxation  based  on  production 
must  be  arbitrary,  whether  great  or  small, 
but  is  not  so,  in  the  sense  that  for  this  rea- 
son it  sliould  be  regarded  as  Invalid,  as  the 
purpose  of  fixing  the  gross  proceeds  in  ex- 


cess of  a  specified  sum  as  the  criterion  to 
govern  assessors  in  determining  the  value 
of  mining  properties  is  to  fix  their  value  on 
the  basis  of  the  profits  realized  in  operating 
them,  which,  from  their  nature,  represents 
their  true  and  actual  value.  Mines  are 
valuable  only  by  extracting  their  values. 
EJach  ton  of  ore  extracted  reduces  by  that 
much  the  value  of  the  property  from  which 
it  Is  taken.  Sooner  or  later  the  ore  bodies 
In  a  property  being  operated  will  be  exhausted, 
and  what  then  remains  is  generally  worth- 
less. 

It  is  also  urged  that  if  the  Legislature 
may  fix  the  gross  yield  at  $5,000  per  annum, 
under  which  a  mine  is  classed  as  nonprodnc-' 
Ing,  It  might  80  declare  as  to  one  yield- 
ing $500,000,  or  $5,000,000,  or  that  It  might 
declare  that  a  producing  mine  should  not  bo 
assessed  at  a  sum  per  acre  In  excess  of  the 
values  per  acre  of  the  lowest  nonproduclng 
mine  In  the  same  locality.  The  Constitution 
leaves  the  subject  of  assessing  mines  to  the 
wisdom  of  the  Legislature  by  simply  requir- 
ing that  it  shall  prescribe  regulations  by 
general  law  which  shall  secure  Just  valua- 
tions for  the  purposes  of  taxation.  If  rules 
so  prescribed  are  not;  clearly  calculated  to 
produce  gross  inequality  and  injustice  in  the 
assessment  of  different  parcels  of  property 
belonging  to  the  same  class,  the  courts  will 
not  Interfere.  No  doubt  instances  of  injus- 
tice and  hardship  will  sometimes  result  un- 
der the  statute  now  under  consideration,  but 
this  Is  necessarily  true  of  all  statutes  pro- 
viding methods  for  the  assessment  and  taxa- 
tion of  property.  Elxact  uniformity  and  math- 
ematical accuracy  in  values  for  these  pur- 
poses are  absolutely  Impossible.  No  stat- 
ute can  be  framed  which  would  bring  about 
these  results.  As  was  said  in  the  State  Rail- 
road Tax  Cases,  02  U.  S.  575,  23  L.  Ed.  663, 
and  quoted  with  approval  in  the  Henderson 
Case:  "Perfect  equality  and  perfect  uniformi- 
ty of  taxation,  as  regards  Individuals  or  cor- 
porations, or  the  different  classes  of  proper- 
ty  subject  to  taxation,  is  a  dream  unreal- 
ized." If  It  were  necessary.  In  order  to  com- 
ply with  the  constitutional  requirement  re- 
garding uniformity  of  taxation,  that  a  stat- 
ute to  that  end  must  prescribe  such  rules  as 
would  bring  about  absolute  exactness,  it 
would  be  impossible  to  frame  one  which 
would  stand  the  constitutional  test.  We  do 
not  think  the  $5,000  limitation  is  In,vldlous 
or  unreasonable,  or  that  upholding  this  lim- 
itation as  valid  will  result  In  requiring  this 
court  to  uphold  some  future  act  of  the  Leg- 
islature which,  by  reason  of  its  provisions 
with  respect  to  valuations  of  mining  proper- 
ty for  the  purposes  of  taxation,  would  clear- 
ly be  unreasonable.  The  purpose  of  fixing 
the  gross  proceeds  in  excess  of  a  specified 
sum  was  to  classify  mining  properties  as 
producing  and  nonproduclng,  and  that,  when 
the  gross  proceeds  exceeded  the  sum  speci- 
fied, a  fixed  proportion  thereof,  or  the  actual 
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net  proceeds  If  they  exceeded  such  propor- 
tion, would  fix  tbe  Talue  of  such  property 
for  the  purposes  of  taxation.  Should  our 
Legislature)  at  some  future  time,  place  the 
gross  output  at  such  a  large  sum,  and  still 
adhere  to  the  present  method  of  assessing 
mining  properties,  that  such  output  would  ap- 
pear to  be  manifestly  unreasonable  and  un- 
just as  a  guide  from  which  to  determine 
whether  or  not  a  property  was  producing  or 
nonprodudng,  a  way  would  be  found  to 
correct  it 

The  act  is  also  attacked  upon  the  ground 
that  the  provlaions  of  section  5665  will  pro- 
duce inequalities,  for  the  reason  that  a  group 
of  claims  constituting  one  producing  property 
would  not  be  required  to  pay  any  greater 
tax  than  a  producing  property  consisting  of 
but  one  claim,  or  a  fraction  of  a°  claim,  pro- 
ducing a  similar  amount.  We  do  not  regard 
this  as  material.  The  valuation  for  the  pur- 
pose of  taxation  of  a  producing  property  is 
based  upon  a  percentage  of  such  production, 
or  the  net  proceeds  If  they  exceed  the  per- 
centage specified,  and  not  upon  area.'  It  is 
also  urged  that  inequality  may  result  from 
assessing  a  group  of  claims  as  a  producer  in 
this  way:  If  owned  and  operated  in  several- 
ty, each  might  produce  less  than  $5,000,  but 
in  the  aggregate  the  production  would 
amount  to  more.  The  section  refers  to  con- 
tiguous claims  owned  or  operated  by.  the  same 
party  through  a  common  shaft  or  other  open- 
ing, and  not  to  contiguous  claims  owned  in 
severalty  and  worked  separately.  Each  class 
is  assessed  upon  exactly  the  same  basis — a 
part  of  the  gross  output.  Consequently  there 
is  no  inequality  or  discrimination. 

[2]  The  act  is  also  attacked  upon  the 
ground  that  section  5625  does  not  apply  to 
mines  of  iron,  coal,  quarries,  and  lands  con- 
taining other  metals,  minerals,  or  earths 
not  classed  as  precious,  and  therefore  dis- 
criminates in  favor  of  one  class  of  mining 
properties  as  against  others.  There  is  a  rea- 
son for  the  exemption  of  quarries  and  mines 
of  coal  and  iron.  Deposits  of  this  character 
usually  exist  in  such  quantities,  and  are  gen- 
erally of  such  uniformity  throughout  an  ex- 
tended area  that  it  Is  not  difficult  to  de- 
termine their  value.  With  respect  to  ores 
carrying  the  precious  metals,  experience  has 
established  the  converse.  The  veins  are  usu- 
ally small,  often  ill  defined,  irregular,,  un- 
certain in  extent,  and  distributed  through 
masses  of  barren  rock,  so  that  their  values 
cannot  be  ascertained  with  any  reasonable 
degree  of  certainty  until  mined. 

The  section  of  the  Revenue  Act  relating 
to  the  valuation  of  nonprodudng  mines  for 
the  purpose  of  assessment  is  to  the  effect 
that  they  shall  be  assessed  according  to  the 
value  thereof,  and  that  the  assessor,  in  fix- 
ing such  value,  shall  take  into  consideration 
the  location  of  such  property,  and  its  prox- 
imity to  other  mines,  but  shall  not  assess  a 
nonprodudng  property  at  a  greater  sum  per 


acre  than  Is  assessed  per  acre  against  the 
lowest  producing  mine  situated  in  the  same 
locality.  Numerous  reasons  are  urged  by 
counsel  for  plaintiffs  in  error  against  the 
validity  of  this  section,  all  of  which  may  be 
determined  by  considering  two  questions: 
(1>  Can  the  Generai  Assembly  place  nonpro- 
dudng mines  in  a  class  by  themselves;  and 
(2)  if  so,  has  its  authority  to  provide  for  the 
assessment  of  this  class  of  property  been 
constitutionally  exercised? 

[S]  So  long  as  classification  is  based  upon 
the  nature  of  property  justifying  it,  there  is 
nothing  to  forbid  legislative  dasslflcation  for 
the  purposes  of  taxation,  or  to  prevent  the 
fixing  of  valuation  of  ditTereht  dasses  by 
different  methods,  provided  that  by  the 
method  prescribed  for  a  particular  class  of 
property  the  burden  of  taxation  is  uniformly 
imposed  upon  that  class,  is  just  and  equita- 
ble, and  does  not  exempt  it  from  bearing 
its  fair  proportion  of  the  burden  of  taxation, 
as  compared  with  other  classes  of  property. 
Grenerally  speaking,  nonproducers  are  only 
valuable  for  the  ores  they  contain.  Prac- 
tically It  would  be  impossible  for  an  as- 
sessor to  ascertain  the  extent  of  the  ore  bod- 
ies in  such  properties,  or  their  value.  Con- 
sequently It  Is  patent  that  some  reasonable 
method  must  be  devised  by  which  to  fix  the 
value  of  a  nonproducer  for  the  purposes  of 
taxation.  Inasmuch  as  producing  mines  may 
be  placed  In  a  separate  class,  and  taxed  on 
a  spedal  basis  of  valuation,  we  think  that 
nonprodudng  mines  are  of  such  a  character 
that  they  can  also  be  placed  In  a  class  by 
themselves  for  the  purposes  of  prescribing  a 
method  of  assessment. 

[4]  The  General  Assembly  cannot  assess 
any  class  of  property  for  the  puriwses  of 
taxation.  This  is  the  function  of  the  re- 
spective county  assessors,  but  the  Legislature, 
by  general  laws,  may  prescribe  such  regu- 
lations for  the  guidance  of  these  officials  as 
shall  secure  a  Just  valuation  for  taxation. 
Taxation  of  Mining  Claim%  9  Colo.  635,  21 
Pac.  476. 

[SI  The  Legislature,  in  providing  for  the 
assessment  of  nonprodudng  claims,  has  not 
violated  this  rule.  It  has  not  assessed  th^t 
class  of  property  by  placing  a  Value  thereon, 
but  has  merely  prescribed  regulations  for 
the  assessor  to  follow  In  order  to  secure  a 
just  valuation  for  the  purpose  of  taxing  it. 
He  is  required  to  assess  It  according  to  val- 
ue. In  order  to  ascertain  that  value,  he  shall 
take  Into  consideration  its  location  and  prox- 
imity to  other  mines,  and  any  matters  which 
may  aid  him  in  arriving  at  a  fair  and 
equitable  valuation.  There  is  certainly  noth- 
ing in  any  of  these  provisions  which  will 
prevent  the  assessor  in  valuing  nonproducers 
from  discharging  his  functions.  On  the  con- 
trary, they  point  out  how  the  fair  and  equi- 
table valuation  which  he  is  to  fix  shall  be 
ascertained.    Nor  does  the  provision,  to  the 
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effect  tbat  In  Talulng  snch  property  the  as- 
sessor shall  not  assess  a  nonprodudng  prop- 
erty at  a  greater  rate  per  acre  than  is  as- 
sessed per  acre  against  the  lowest  produc- 
ing mine  in  the  same  locality,  place  a  limita- 
tion npon  the  functions  of  the  assessor  which 
is  invalid.  What  the  total  amount  assessed 
against  a  producing  property  amounts  to  per 
acre  can  readily  be  determined.  By  section 
5619,  R.  S.,  the  owner  of  a  producing  proper- 
ty is  required  to  return  the  number  of  acres 
in  tlM  claim  or  claims  constltntlDg  the  prop- 
erty classed  as  producing.  By  section  6665 
the  assessor  Is  required  to  assess  in  one  body 
the  sereral  contiguous  claims  constituting  a 
producing  property  which  are  operated 
through  a  common  shaft,  tunnel,  or  other 
opening;  so  that  there  can  never  be  any 
difficulty  from  the  data  which  the  owner  is 
required  to  furnish  and  the  manner  assess- 
meuts  shall  be  made  in  the  assessor  ascer- 
taining what  the  total  assessed  valuation 
fixed  for  a  single  or  several  contiguous  prop- 
erties amounts'  to  per  acre.  As  previously 
stated,  a  mining  property  is  only  valuable 
for  the  ores  it  contains.  What  this  may  be 
in  a  nonproducer  is  purely  speculative.  A 
mine  wiiich  is  producing  ores  Is  intrinsically 
of  more  value  than  one  which  Is  nonprodnc- 
ing;  so  that  the  roles  prescribed  for  an  as- 
sessor to  follow  in  fixing  the  valuation  of  a 
nonproducer  simply  require  that  be  shall  as- 
certain the  value  for  the  purposes  of  taxa- 
tion by  a  method  which  will  be  equitable 
and  Just,  and  which  will  not  result  in  plac- 
ing upon  it  a  greater  valuation  than  a  pro- 
ducing property  in  the  same  locality  which 
is  manifestly  of  a  greater  intrinsic  value. 
By  the  provision  under  consideration  the  as- 
sessor is  required,  in  placing  a  valuation  on 
nonprodudng  properties,  to,  in  effect,  follow 
the  same  rule,  so  far  as  practicable,  pre- 
scribed for  producing  properties.  The  real 
basis  of  this  rule  Is  net  proceeds,  which,  In 
fact,  is  all  any  mining  property  is  actually 
worth,  a  value,  however,  which  cannot  be 
determined  with  any  degree  of  accuracy  un- 
til the  ore  is  extracted  and  disposed  of.  By 
requiring  the  assessor  to  fix  the  value  of 
a  nonproducer  at  a  sum  not  exceeding  the 
value  placed  upon  the  lowest  producer  in 
the  same  locality  a  method  for  valuation  of 
a  nonproducer  has  been  prescribed  which 
approximates  net  proceeds  of  producers  in 
the  same  locality.  This  valuation,  though 
speculative  in  a  measure,  as  to  a  nonpro- 
ducer, is  as  nearly  certain,  Just,  and  equita- 
ble as  the  nature  of  that  class  of  property 
will  permit.  The  rule  prescribed  for  fixing 
this  valuation  prevents  the  assessor  from 
placing  a  higher  value  upon  a  nonproducer 
than  the  valuation  of  the  lowest  producer 
in  the  same  locality,  but  this  does  not  in- 
terfere with  bis  official  functions.    It  merely 


requires  him  to  follow  a  rule  in  fixing  valua- 
tion which,  from  the  nature  of  the  property 
to  which  it  refers,  will  result  in  a  just  valua- 
tion as  compared  with  other  mining  property 
in  the  same  locality  of  greater  intrinsic  val- 
ue. Pilgrim  C.  M.  C3o.  V.  Teller  County, 
32  Colo.  334,  76  Pac.  864.  On  the  authori^ 
of  that  case,  we  do  not  think  that  the  pro- 
viso in  section  6625  adds  anything  to  the 
act,  or  prescribes  a  rul&  different  from  that 
which  the  assessor  would  be  required  to  fol- 
low if  the  proviso  had  not  been  added,  for 
the  reason  tliat  without  it  the  assessor  could 
not  legally  value  a  nonproducer  at  a  greater 
sum  than  producers.  In  the  Pilgrim  Case, 
it  was  said,  in  speaking  of  the  act  of  lfi87, 
which  did  not  contain  the  proviso  found  in 
section  5625:  "It  la  not  to  be  supposed  that 
it  contemplated  that  the  methods  it  furnish- 
ed in  the  general  revenue  law,  and  which 
this  court  has  said  must  be  employed  to  as- 
certain the  valuation  of  a  nonprodudng 
mine,  would,  or  could,  result  In  an  assess- 
ment larger  In  amount  than  that  made  in 
accordance  with  the  specific  instructions  it 
prescribed  for  securing  the  valuation  of  a 
more  valuable  producing  mine  similarly  sit- 
uated. In  other  words,  when  the  General 
Assembly,  by  the  specific  methods  it  provided 
therefor,  limited  the  valuation  which  the  as- 
sessor can  place  upon  a  more  valuable  pro- 
ducing mine,  the  assessing  officer  may  not, 
by  employing  the  methods  adapted  to  other 
real  estate,  put  a  greater  valuation  upon  a 
less  valuable  nonprodudng  mine  alongside 
of,  or  similarly  situated  to,  the  former."  The 
trial  Judge  held,  in  effect,  that  "locality,"  as 
employed  in  section  6625,  was  equivalent  to 
"neighborhood,"  "vicinity,"  or  "proximity," 
and  not  necessarily  adjacent  to  or  adjoining; 
that  where  mines,  called  producing  mines, 
and  mining  claims  called  nonprodudng,  are 
situated  on  the  same  hill  or  in  the  samer 
gulch,  or  in  the  same  general  group  of  mines 
or  mining  claims,- or  in  the  same  geological 
formation,  such  mines  or  mining  claims  may 
be  said  to  be  in  the  same  locality.  Counsel 
for  plaintiffs  In  error  say  that  they  are 
not  prepared  to  challenge  the  accuracy  of 
this  definition.  Counsel  for  defendants  in 
error  assert  that  it  is  not  altogether  ac- 
curate; but  admit  that,  in  the  circumstances 
of  this  case,  they  could  not  assign  any  cross- 
error  upon  the  definition  given  by  the  trial 
judge.  In  such  circumstances,  we  do  not 
think  we  are  called  upon  to  determine  wheth- 
er or  not  the  definition  is  correct. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL,  C.  J.,  and  MUSSEB,  J.,  not 
partldpating. 
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(02  Colo.  429) 

FOSTER,   Ootinty  Assessor,   et  al.  t.  HART 

CONSOL.   MINING   CO. 
(Supreme  Court  of  Colorado.     March  4,  1912.) 

1.  OouBTS  (J  169*)— Colorado  County  Courts 
—Jurisdiction— Amount  in   Contboversy. 

Under  Const,  art.  6,  {  23,  which  limits  the 
jurisdiction  of  county  courts  to  controversies 
involving  not  more  than  $2,000  except  in  cer- 
tain cases,  the  court's  jurisdiction  of  a  proceed- 
ing to  compel  a  refunding  of  taxes  paid  under 
an  excessive  assessment  is  determined  b;  the 
amount  of  tax  which  plaintiff  claims  should  be 
refunded,  and  not  the  value  of  the  property  up- 
on which  the  tax  was  assessed. 

[Ed.  Note.— Fop  other  cases,  see  Courts,  Oent. 
Dig.  §§  413-436;    Dec.  Dig.  {  169.») 

2.  Taxation    (|    348*)— Taxation— "Locam- 
tt"— "District." 

The  word  "locality"  within  Rev.  St.  1908, 
I  6625,  providing  that  a  nonproducing  gold,  sil- 
ver, lead,  copper,  etc.,  mine  shall  not  be  assess- 
ed at  a  greater  amount  per  acre  than  is  assess- 
ed per  acre  against  the  lowest  producing  mine 
in  the  same  locality,  is  not  synonymous  with 
"mining  district";  the  term  "locality"  baTing 
a  variable  meaning,  depending  on  particular  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  fS  584-589;   Dec.  Dig.  {  348.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2136-2138;  toI.  8,  pp.  7639-7640; 
vol.  5,  p.  4216.] 

En  Banc.  Error  to  Teller  County  Court; 
Thornton  H.  Thomas,  Judge. 

Proceeding  by  the  Hart  Consolidated  Min- 
ing Company  against  T.  D.  Foster,  County 
Assessor,  and  others,  to  procure  the  reduc- 
tion of  a  tax  assessment.  From  a  judgment 
for  plaintiff,  defendants  bring  error.  Af- 
firmed. 

The  Hart  group  of  mining  properties,  non- 
producers,  belonging  to  defendant  in  error, 
was  assessed  at  the  rate  of  $540  per  acre 
for  the  year  1907,  which  was  a  higher  Tal- 
natlon  than  that  placed  upon  producing 
mines  In  the  same  locality  for  that  year.  To 
'  correct  this  alleged  error,  the  defendant  In 
error  petitioned  the  assessor  to  reduce  the 
valuation  to  $80  per  acre,-  which  would  have 
made  the  total  assessment  amount  to  a  little 
over  $2,400.  This  petition  was  denied.  The 
defendant  in  error  then  paid  the  taxes  lev- 
ied against  the  group  on  the  valuation  fixed 
by  the  assessor,  and  appealed  from  the  ac- 
tion of  the  assessor  In  denying  its  petition 
to  the  county  court  These  proceedings  were 
had  under  sections  5639  and  5640,  Revised 
Statutes  1908,  which,  so  far  as  material, 
are  as  follows: 

"If,  In  the  opinion  of  any  taxpayer,  his 
property  •  •  *  has  been  assessed  too 
high,  or  •  *  *  Illegally  assessed,  such 
person  having  such  grievance  may  appear 
before  the  assessor  and  make  known  to  the 
assessor  the  facts  in  the  premises,  and  if,  in 
any  particular,  the  assessment  complained 
of  is  erroneous  under  the  statutes,  the  as- 
sessor shall  correct  the  same.    •    •    • " 

"In  all  cases  where  the  amount  of  the  to- 
tal assessed  valuation  assessed  against  such 


taxpayer  exceeds  the  sum  of  $7,500.  Every 
objection  and  statement  of  grievance  pur- 
suant to  the  foregoing  section  shall  be  in 
writing,  stating  the  particular  ground  of 
such  objection,  or  the  particular  facts  where- 
in such  grievance  consists,  and  If  such  ob- 
jections be  overruled  by  the  assessor,  in 
whole  or  In  part,  lie  shall  state  briefly  in 
writing  the  grounds  of  his  refusal,  and  the 
taxpayer  complaining  may  appeal  from  bis 
decision  to  the  district  or  county  court  of 
the  county  wherein  the  property  is  assessed, 
on  or  before  the  first  Monday  in  January 
following  said  assessment.  Such  appeal 
shall  be  perfected  in  the  same  manner  as 
now  provided  by  law  for  appeal  from  boards 
of  county  commissioners  upon  the  disallow- 
ance of  a  claim  against  the  county ;  but  be- 
fore the  appeal  shall  be  allowed,  the  peti- 
tioner shall  pay  to  the  county  treasurer  the 
amount  of  the  tax  levied  pursuant  to  said 
assessment,  and  In  case  the  appellant  shall 
succeed  in  the  county  or  district  court,  in 
whole  or  In  part,  the  treasurer  shall  refund 
such  tax  according  to  the  judgment  of  such 
court,  and  in  all  ca^s  where  any  tax  so 
collected  shall  be  refunded,  the  taxpayer 
shall  be  entitled  to  receive  Interest  on  the 
amount  refunded  at  ten  per  cent  per  annum 
from  the  time  of  payment  thereof;  provid- 
ed, however,  that  the  said  court  shall  not 
review  or  give  relief  against  an  assessment 
unless  it  shall  appear  manifestly  excessive, 
fraudulent,  or  oppressive.  Both  the  asses- 
sor and  the  said  county  or  district  court,  in 
considering  snch  statement  of  grievance  by 
any  such  taxpayer  shall  take  into  consider- 
ation the  value  as  fixed  by  the  assessor  up- 
on other  similar  assessable  property  similar- 
ly situated." 

In  the  county  court  It  appears  from  the 
pleadings  of  the  respective  parties  and  stip- 
ulations that  the  assessed  valuation  of  the 
property  of  defendant  In  error  as  made  by 
the  assessor  was  the  sum  of  $16,330;  that 
defendant  In  error  claimed  It  should  be  mod- 
ified and  reduced  from  that  sum  to  the  sum 
of  about  $2,500;  that,  upon  the  valuation  re- 
turned by  the  assessor,  defendant  in  error 
paid  taxes  under  protest  in  the  sum  of  $555.- 
22,  but  claimed  that  the  amount  of  such  tax 
on  a  fair  valuation  of  the  property  would 
not  exceed  about  the  sum  of  $93. 

Plaintiffs  in  error  moved  to  dismiss  the 
proceeding  for  want  of  jurisdiction,  on  the 
ground  that  It  appeared  from  the  pleadings 
on  behalf  of  defendant  In  error  tliat  the  val- 
ue of  the  property  involved  exceeded  the 
sum  of  $2,000.  This  motion  was  based  upon 
article  6,  §  23,  of  the  Constitution,  which  Is 
as  follows:  "County  courts  shall  be  courts 
of  record,  and  shall  have  original  jurisdic- 
tion in  all  matters  of  probate  •  •  •  and 
such  other  civil  and  criminal  jurisdiction  as 
may  be  conferred  by  law,  provided  such 
courts  shall  not  have  jurisdiction  In  any  case 
where  the  debt,  damage  or  claim  or  value 
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of  property  Involved  shall  exceed  two  thou- 
sand dollars,  except  in  cases  relating  to  the 
estates  of  deceased  persons."  The  motion 
was  denied. 

From  the  pleadings,  stipulation  of  the 
parties,  and  testimony,  the  court  determined 
that  the  Hart  group  should  be  assessed  at 
the  rate  of  9118.31  per  acre.  This  was  the 
-ralnatlon  of  adjoining,  producing  properties, 
known  as  the  "Damon  group,"  and  resulted 
in  the  court  fixing  the  assessed  valuation  of 
the  Hart  group  at  the  sum  of  $3,578.52.  Up- 
on this  valuation  the  court  determined  that 
the  taxes  levied  should  not  have  exceeded 
the  sum  of  $121.67;  that  the  difference  be- 
tween this  amount  and  the  sum  paid  on  the 
valuation  returned  by  the  assessor  amounted 
to  $433.35,  which  sum,  together  with  inter- 
est at  the  rate  of  10  per  cent,  per  annum 
from  the  date  of  payment  to  the  treasurer, 
the  latter  was  directed  to  return  to  the  de- 
fendant In  error.  The  defendants  have 
brought  the  case  here  for  review  on  error, 
and  have  assigned  as  errors  (1)  the  unconsti- 
tutionality of  the  Revenue  Act  (Laws  1902, 
p.  82)  relating  to  the  assessment  of  mining 
claims;  and  (2)  that  the  court  erred  in 
orermllng  the  motion  to  dismiss  for  want 
of  jurisdiction. 

The  plaintiff  below  requested  the  court  to 
And  that  the  Cripple  Creek  mining  district 
consisted  of  six  or  seven  square  miles,  and 
was  to  be  considered  as  a  single  locality; 
that  the  valuation  upon  the  Hart  group 
should  be  reduced  to  the  valuation  of  the 
Jennie  Sample  group,  producing  properties 
to  an  adjoining  section  to  that  in  which  the 
Hart  group  is  located,  but  assessed  at  a  low- 
er rate  per  acre  tlian  the  Damon  group,  and 
tbat  the  valuation  of  the  Hart  group,  by 
comparison  with  the  Jennie  Sample  group, 
should  have  been  fixed  at  the  sum  of  eighty 
dollars  per  acre,  which  findings  the  court 
refused  to  make. 

Section  5625,  Rev.  Stats.  1908,  provides, 
in  substance,  that  nonproduclng  mines  and 
mining  claims  shall  be  assessed  and  taxed 
like  other  property,  according  to  the  value 
thereof,  and  that  in  ascertaining  such  value 
the  assessor  shall,  in  addition  to  the  other 
requirements  of  the  Revenue  Act,  take  into 
consideration  the  location  of  such  mines, 
their  proximity  to  other  mines  or  mining 
claims,  and  other  matters  which  may  tend 
to  assist  bim  in  arriving  at  a  fair  and  equi- 
table valaation  of  such  nonproduclng  prop- 
erty, but  tbat  nothing  in  the  act  shall  be 
construed  as  giving  the  assessor  any  right 
to  assess  nonproduclng  mining  claims  at  a 
greater  snna  per  acre  than  is  assessed  per 
acre  against  the  lowest  producing  mine  sit- 
uated in  tbe  same  locality. 

Based  on  this  i^rovision  and  the  refusal 
of  the  court  to  make  the  findings  above  re- 
ferred to,  the  defendant  in  error  has  as- 
signed cross-errors,  all  of  which  relate  to 
the  meaning  of  the  word  "locality,"  men- 
tioned in  tbe  section  of  the  statute  above 


noted.  The  several  errors  assigned  by  the 
respective  parties  will  be  considered  in 
their  order. 

EX  J.  Boughton  and  Thomas,  Bryant,  Nye 
&  Malbum,  for  plaintiffs  in  error.  Hil- 
dreth  Frost  and  Valle,  McAllister  &  Vaile, 
for  defendant  in  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  [1]  In  the  preceding  case  of  Foster 
V.  Hart  Consolidated  Mining  Company,  we 
have  determined  that  the  portions  of  the 
Revenue  Act  involved  in  the  case  at  bar  are 
constitutional,  and  it  is  therefore  unneces- 
sary to  redlscuss  that  question  here. 

The  motion  to  dismiss  was  properly  de- 
nied. The  Jurisdiction  of  the  county  court 
was  measured  by  the  ultimate  relief  which 
plaintiff  below  demanded.  This  was  the  re- 
turn of  the  excess  tax  which  It  claimed  to 
have  paid.  It  was  less  than  the  sum  of  $2,- 
000;  in  other  words,  the  "debt,  damage,  or 
claim  or  value  of  property  Involved,"  the 
amount  or  value  of  which  marks  the  Juris- 
diction of  the  county  court,  as  prescribed  by 
the  Constitution,  is  in  the  case  at  bar  the 
amount  of  the  tax  which  the  plaintiff  claim- 
ed should  be  refunded,  and  not  the  value  of 
the  property  upon  which  this  tax  was  assess- 
ed. Liuehan  Ry.  Transfer  Co.  v.  Fender- 
grass,  70  Fed.  1,  16  C.  C.  A.  585. 

[2]  In  support  of  the  cross-errors  assign- 
ed counsel  for  defendant  in  error  contend: 
"(1)  That  the  term  'locality,'  as  used  In  the 
last  .provision  of  section  81H,  (section  5625 
Rev.  St),  means  'mining  district.'  (2)  That 
the  county  court  erred  in  refusing  to  so 
interpret  and  apply  the  law  in  this  cause. 
(3)  That  the  defendant  in  error  should  not 
have  been  assessed  at  a  higher  rate  per  acre 
than  tbe  proportionate  rate  of  assessment 
per  acre  borne  by  the  lowest  producing  mine 
in  the  Cripple  Greek  mining  district  during 
the  year  1907." 

The  term  "locality"  has  a  variable  mean- 
ing, according  to  the  circumstances  which 
are  necessary  to  consider  in  determining  its 
meaning.  Perhaps  no  rule  can  well  be  for- 
mulated which  would  serve  as  a  guide  to 
assessors  in  every  case.  The  statute  re- 
quires that  In  fixing  the  value  of  nonpro- 
duclng mines  they  shall  take  into  considera- 
tion their  location,  proximity  to  other  mines, 
and  apy  other  matters  which  ma^  tend  to 
assist  them  in  arriving  at  a  fftlr  and  equit- 
able valuation  of  this  class  of  property. 
This  clearly  Indicates  that  it  was  not  the  in- 
tention of  the  Legislature  to  make  the  term 
"locality"  synonymous  with  "mining  dis- 
trict" Another  reason  is  that,  had  It  been 
the  Intention  of  the  Legislature  that  the  low- 
est producing  mine  in  the  same  locality 
meant  the  lowest  producing  mine  in  a  dis- 
trict, the  act  would  have  so  declared  in  ex- 
press terms.  There  might  be  instances  when 
from  the  facts  the  lowest  producing  mine  in 
a  particular  district  would  be  the  one  meant 
by  the  proviso  of  section  5625,  E.  S.,  but  this 
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would  depend  upon  the  particular  facts  per- 
tinent to  consider  in  such  a  case.  The  mean- 
ing of  "locality"  for  which  the  defendant 
In  error  contends  would  be  Inflexible,  and 
clearly  was  not  Intended  to  mean  "mining 
district."  Otherwise,  the  elements  named 
which  are  to  guide  the  assessor  in  valuing 
nonproduclng  mining  property  would  not 
have  been  spedfled  with  the  particularity 
they  are.  The  cross-errors  are  overruled,, 
and  the  judgment  of  the  county  court  Is  af- 
firmed. 
Judgment  aflBrmed. 

CAMPBELL,  C.  J.,  and  MUSSBR,  J.,  not 
participating. 

(62  Colo.  275) 

ZIEGLER  et  al  t.  ILFELD. 

(Supreme  Court  of  Colorado.     Dec.  4,  1911. 
Rehearfaig  Denied  April  1,  1912.) 

1.  Chattei.  Mortoages  (S  164*)— Transfeb 
BY  MoBxaAOOB  —  Batificatior   by  Mobt- 

GAOEB. 

Where  a  mortgagor  in  selling  mortgaged 
chattels  does  not  avowedly  act  as  the  agent 
of  the  mortgagee,  but  in  his  own  right  as 
owner,  the  mortgagee  is  not  bound  thereby  on 
the  theory  of  a  ratification  of  an  unauthorized 
act  of  his  agent. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  Si  294-296;  Dec  Dig. 
§  164.*] 

2.  Chattel  Mortgages  (t  164*)— Tbansfkb 
by  mobtoagob — cohsent  of  mobtoagxe  to 
Sell. 

A  purchaser  of  mortgaged  chattels  may 
show  that  a  sale  made  by  the  mortgagor  was 
with  the  conseat  of  the  mortgagee,  and,  where 
such  consent  is  shown,  the  mortgagee  is  barred 
of  his  right  to  set  up  his  mortgage  against 
the  title  of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {§  294-296;  Dec.  Dig.  { 
164.*] 

3.  CiHATTEL  Mortgages  (§  177*)— Transfer 
BY  Mobtgagob  —  Action  by  Mobtqaoee 
Against  Pubceabeb  —  Aduissibility  of 
Evidence. 

In  an  action  by  the  mortgagee  of  chattels 
against  a  purchaser  from  the  mortgagor  to 
recover  their  value,  in  which  the  purchaser 
by  his  answer  claimed  that  the  mortgagee  had 
authorized  the  mortgagor  to  sell  and  to  ac- 
count to  him  for  the  proceeds,  the  exclusion 
of  the  purchaser's  evidence  tending  to  show 
that  the  mortgagor  was  selling  with  plaintiff's' 
consent,  and  that  he  accounted  to  the  mort- 
gagee, was  reversible  error. 

[Ed.  Note. — For  other  cases,  'see  Chattel 
Mortgages,  Cent  Dig.  §§  336,  340-^7,  477; 
Dec  Dig.  i  177.*] 

4.  Chattel  Mortgages  (§  177*)— Transfer 
BY  Mobtgagob  —  Action  by  Mobtgagee 
Against  Purchabeb— Damages. 

A  mortgagee  of  chattels,  suing  to  recover 
their  value  from  a  purchaser  from  the  mort- 
'  gagor,  cannot  recover  judgment  against  the 
purchaser  beyond  the  amount  actually  due  or 
to  become  due  him  on  the  indebtedness  se- 
cured by  his  mortgage  when  judgment  was 
rendered. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  S§  336,  340-357,  477; 
Dec  Dig.  I  177.*] 


Error  to  District  Court,  Larimer  (bounty; 
Harry  P.  Gamble,  Judge. 

Action  by  Charles  Ilfeld  against  Watson 
Zlegler  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded. 

See,  also,  40  Colo.  401,  91  Pac.  826. 

John  T.  Bottom,  for  plaintiffs  in  error. 
Hodges  &  Wilson,  for  defendant  In  error. 

GABBBRT,  J.  Defendant  in  error,  plain- 
tiff below,  brought  suit  against  plaintiffs  in 
error,  as  defendants,  to  recover  the  value  of 
lambs  which  plaintiff  claimed  to  own.  and 
which  he  alleged  the  defendants  had  wrong- 
fully converted  to  their  use.  The  ba^is  of 
his  claim  was  that  he  held  a  chattel  mort- 
gage on  the  lambs  in  question,  given  him  by 
Mateo  Lujan  and  wife.  In  the  territory  of 
New  Mexico.  This  case  was  previously  con- 
sidered In  Ilfeld  V.  Zlegler,  40  Colo.  401,  91 
Pac.  825.  on  appeal  from  a  verdict  and  judg- 
ment in  favor  of  defendants.  In  considering 
that  appeal,  we  held  that  the  trial  court 
erred  in  permitting  the  defendants  to  intro- 
duce evidence  tending  to  establish  that  plain- 
tiff, as  mortgagee,  had  authorized  the  mort- 
gagors to  sell  the  mortgaged  property,  for 
the  reason  that  such  defense  was  not  tender- 
ed by  the  answer.  The  Judgment  of  the 
trial  court  was  reversed  and  the  cause  re- 
manded for  a  new  trial,  with  leave  to  the 
parties  to  amend  their  pleadings.  Pursuant 
to  the  leave  thus  granted,  defendants  amend- 
ed their  answer  so  as  to  present  the  lssu» 
of  authority  granted  by  plaintiff  to  the  mort- 
gagors to  sell  the  mortgaged  property  and 
account  to  him  for  the  proceeds.  A  retrial 
with  this  issue  in  the  case  was  had,  and  a 
verdict  and  judgment  rendered  for  the  plain- 
tiff, which  the  defendants  have  brought  here 
for  review  on  error. 

For  the  purposes  of  the  trial,  it  was  ad- 
mitted that  the  property  was  not  purchased 
from  Lujan  by  the  defendants,  but  that  thjy 
made  their  purchase  from  one  Serapio  Ro- 
mero. It  appears  from  the  evidence  that  the 
latter  had  entered  into  an  arrangement  with 
the  defendants,  through  Watson  Zlegler,  a 
member  of  the  defendant  firm,  to  sell  and 
deliver  them,  at  certain  railroad  points  in 
New  Mexico,  several  thousand  Iambs  at  au 
agreed  price  of  $1.65  a  head.  Romero  ap- 
pears to  have  purchased  the  lambs  In  ques- 
tion from  Lujan,  and  turned  them  over  to 
the  defendants,  who  paid  Romero  the  price 
agreed  upon.  Plaintiff  had  a  chattel  mort- 
gage on  this  property.  The  lambs  were  driv- 
en from  the  Lujan  ranch  to  Clayton.  Ser- 
apio Romero  gave  Miguel  Romero,  on  ac- 
count of  the  Lujan  lambs,  his  check  for  $3,- 
500,  which  was  afterwards  sent  to  the  plain- 
tiff by  Miguel,  with  other  checks  given  him 
by  Serapio,  to  be  sent  to  plaintiff  on  account 
of  sheep  which  he  had  purchased  from  other 
parties,  and  turned  over  to  the  defendants. 
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and  upon  which  the  plaintiff  also  held  chat- 
tel mortgages.  The  $3,500  dieclc  was  dis- 
honored. These  transactions  occurred  In  No- 
rember,  1900.  At  the  trial  the  manager  of 
the  business  of  platntlfl  was  asked  by  coun- 
sel for  defendants  the  following  questions, 
to  which  objections  were  interposed  and  sus- 
tained: "Q.  I  will  ask  yon  If  some  time  in 
the  month  of  November,  1900,  you  received 
what  pnrimrted  to  be  a  remittance  to  be 
credited  upon  the  note  secured  by  mortgage 
given  by  Mateo  Lujan  and  Ambrosia  V.  Lu- 
Jan,  his  wife,  under  date  of  December  7, 
1899?  Q.  When  yon  ascertained  that  prop- 
erty that  was  mortgaged  to  Charles  Ilfeld 
had  te&i  disposed  of,  and  that  that  check 
represented  the  price  or  proceeds  of  mort- 
gaged property  that  had  been  sold  by  Lujan, 
what  steps  did  yon  take  with  reference  to 
that  matter,  and  when,  and  how?  Q.  ,When 
did  you  learn  -that  this  check  had  been  giv- 
en as  the  purchase  price  of  lambs  that  had 
been  sold  that  were  covered  by  this  mort- 
gage, to  which  we  have  referred?  Q.  Did 
you  present  this  check  to  the  bank  upon 
which  It  was  drawn,  or  send  it  through 
some  other  bank?  (Referring  to  the  $3,500 
check  of  Seraplo  Romero.)"  The  court  In- 
structed the  jury  to  the  effect  that  defend- 
ants bad  not  Introduced  any  testimony  to 
establish  their  def«ise  that  plaintiff  had  au- 
thorized liujan  to  sell  the  lambs  and  remit 
the  proceeds  of  the  sales  to  him.  Error  Is 
assigned  on  this  Instruction,  and  the  ruling 
of  the  court  In  sustaining  an  objection  to  the 
questions  above  referred  to. 

[1]  From  the  record  it  appears  that  these 
iTBllngs  were  based  upon  the  ground  that  the 
Issue  of  ratification  by  plaintiff  of  the  act 
of  the  mortgagors  In  selling  was  not  in  the 
case.  Our  attention  has  not  been  directed 
to  any  testimony  tending  to  prove  that  Lujan, 
In  selling  to  Romero,  professed  to  act  fia  the 
agent  of  plaintiff.  In  this  respect  the  case  is 
the  same  as  when  here  before,  when  we  held 
that  where  a  mortgagor.  In  selling  mortgaged 
chattels,  did  not  avowedly  act  as  the  agent 
of  the  mortgagee,  but  In  his  own  right,  as 
owner,  the  mortgagee  would  not  be  bound 
thereby  on  the  theory  of  a  ratification  of  an 
unauthorized  act  of  his  agent. 

[2]  There  was,  however,  another  Important 
question  In  the  case  which  defendants  were 
entitled  to  have  submitted  to  the  jury,  and 
which  the  rulings  under  consideration  de- 
prived them  of,  namely,  whether.  If  plaintiff 
had  given  Lujan  permission  or  authority  to 
sell  the  lambs  and  account  to  him  for  the 
proceeds,  Could  he  maintain  the  action  by 
virtue  of  his  mortgage?  A  purchaser  of 
mortgaged  chattels  may  show  that  the  sale 
was  made  by  the  mortgagor  with  the  consent 
of  the  mortgagee.  If  such  consent  is  shown, 
the  mortgagee  Is  barred  of  his  right  to  set 
up  his  mortgage  against  the  title  of  the  pur- 
chaser. Jones  on  Chattel  Mortgages,  SIS  465, 
486;  Stafford  v.  Whltcomb,  8  Allen  (Mass.) 
518;  Flennlken  r.  Scruggs,  13  S.  C.  88.    Au- 


thority given  the  mortgagor  of  chattels  by 
the  n^ortgagee  to  sell  the  mortgaged  proper- 
ty and  account  to  the  mortgagee  for  the  pro- 
ceeds of  the  sale  may  be  Inferred.  Such  au- 
thority depends  upon  the  intent  of  the  par- 
ties and  Is  a  question  of  fact  for  the  jury. 
Jones  on  Chattel  Mortgages,  §  457. 

[$]  The  fact  that  Seraplo  Romero  arrang- 
ed to  send  plaintiff  a  check  for  $3,500  out  of 
the  proceeds  of  the  sale  of  the  Lujan  lambs, 
which  check  was  sent  and  was  within  $130 
of  the  whole  amount  received  for  the  lambs, 
would  tend  to  prove  that  Lujan  was  making 
the  sale  pursuant  to  an  understanding  with 
plaintiff  that  he  could  dispose  of  the  proper- 
ty and  account  to  him  for  the  proceeds.  The 
testimony  excluded  to  which  we  have  refer- 
red would  also  have  tended  to  throw  light  on 
the  transaction  on  this  subject;  so  that  it 
is  apparent  the  court  not  only  erred  In  the 
instruction  given,  but  excluded  testimony 
which  would  have  tended  to  prove  the  Im- 
portant Issue  in  the  case  to  which  we  have 
referred.  These  errors  were  emphasized 
from  the  fact  that  the  court  further  instruct- 
ed, the  effect  of  which  was  to  advise  that 
the  only  issue,  outside  of  the  question  of 
value, '  was  whether  defendants  ever  came 
into  possession  of  the  lambs,  or  exercised 
such  dominion  or  control  over  them  as  would 
make  the  defendants  legally  liable  for  their 
conversion.  Under  the  pleadings  this  was  an 
issue,  but  should  It  have  been  found  by  the 
jury  that  Lujan  had  been  authorized  by  the 
plaintiff  to  sell  the  mortgaged  property.  It 
would  have  been  eliminated,  for  that  would 
have  been  an  end  of  the  case. 

[4]  Error  is  also  assigned  upon  the  refusal 
of  the  court  to  permit  defendants  to  show 
that  at  the  time  of  the  trial  there  was  not 
due  the  plaintiff,  on  account  of  the  Indebt- 
edness secured  by  the  mortgage,  as  much  as 
the  value  of  the  lambs  in  question.  Our  at- 
tention Is  not  called  to  anj-thlng  In  the  rec- 
ord upon  which  this  assignment  is  based. 
Counsel  for  plaintiff  say  there  is  not.  If, 
however.  It  be  true  that  the  court  ruled  as 
claimed,  and  the  issue  on  the  question  of  the 
amount  of  indebtedness  secured  by  the  chat- 
tel mortgage  Is  made  by  the  pleadings,  the 
ruling  was  error.  Plaintiff  could  not  recover 
judgment  for  the  value  of  the  lambs  beyond 
the  amount  actually  due  or  to  become  due 
him  on  the  indebtedness  secured  by  bis  mort- 
gage when  judgment  was  rendered.  Wood  v. 
Weimar,  104  U.  S.  786,  26  L.  Ed.  779. 

The  evidence  was  to  the  effect  that  the 
number  of  lambs  which  defendants  received 
was  2,200,  all  of  which  were  covered. by  the 
Lujan  mortgage.  The  jury  returned  a  ver- 
dict for  1,298  head,  at  $1.65  per  head.  Coun- 
sel for  plaintiff  have  assigned  cross-errors 
on  the  action  of  the  trial  court  in  failing  to 
instruct  the  jury  as  requested,  or  sustain  a 
motion  to  modify  the  verdict,  so  as  to  in- 
clude 2,200  lambs  at  $1.65  per  head.  We 
do  not  deem  it  necessary  to  enter  into  a  dis- 
cussion of  the  testimony  bearing  on  the  sub- 
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Ject  of  the  nnmber  of  Iambs  received  by  de- 
fendants which  were  embraced  in  the  Lujan 
mortgage,  or  the  law  on  the  subject  of  con- 
Tersion.  For  the  errors  assigned  to  which 
attention  la  directed,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial,  when,  if  the  case  is  properly  submit- 
ted to  a  Jury,  the  errors  embraced  in  the 
cross-errors  assigned  need  not  necessarily  oc- 
cur again. 

As  the  case  has  already  been  here  twice 
and  must  be  tried  again,  we  deem  it  ap- 
propriate to  suggest  that  much  testimony 
has  been  introduced  at  the  previous  trials 
which  tends  to  ol>scure  the  meritorious  ques-° 
tions  involved.  The  fact  that  a  number  of 
interrogatories  were  submitted  to  the  Jury 
must  also  have  tended  to  confuse  them  in 
deliberating  on  the  case.  From  the  record 
before  us  it  Is  immaterial  whether  defend- 
ants bought  direct  from  Lnjan  or  Romero. 
It  appears  reasonably  certain  that  the  lambs 
finally  came  into  their  possession  and  under 
their  control,  and  that  they  were  mortgag- 
ed to  plaintiff.  The  only  issue  going  to  the 
merits  of  the  case,  about  which  tbere  can 
be  any  serious  controversy,  is  whether  Lujan 
was  authorised  by  plaintiff  to  sell  the  lambs 
and  account  to  him  for  the  proceeds.  At  an- 
other trial,  under  the  issues  made  by  the 
pleadings,  any  testimony  competent,  pro  and 
con,  on  this  subject,  should  be  admitted,  and 
the  question  squarely  submitted  to  the  Jury 
by  an  appropriate  instruction.  If  the  find- 
ing on  this  issue  should  be  for  defendants, 
the  verdict  should  be  In  their  favor.  If  for 
plaintiff,  then,  so  far  as  advised  from  the 
present  record,  the  verdict  should  be  in  his 
favor  for  the  value  of  the  2,200  lambs,  not 
exceeding  the  amount  of  the  mortgage  In- 
debtedness, less  any  sums  paid  thereon,  if 
that  question,  by  the  pleadings  and  evidence. 
Is  in  the  case. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 

Reversed  and  remanded. 

MUSSER  and  HIL£,  JJ.,  concur. 


CD  Colo.   App.    449) 

WILSON  T.  FAQUA. 

(Conrt  of  Appeals  of  Colorado.     March  11, 
1912.) 

AFPEAL   and    ERBOR    (S    59*)— JUDaXENTS    AP- 
PEALABLE. 

No  appeal  to  the  Court  of  Appeals  can  be 
taken  from  a  judgment  of  the  county  court  in- 
volving less  than  $500  exchisive  of  costs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  270-274 ;  Dec.  Dig.  {  50. •] 

Appeal  from  Weld  County  Court,  G.  H. 
Bradfleld,  Judge. 

Action  by  J.  W.  F.tqua  against  Lewis  N. 
Wilson.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Dismissed. 


Nixon  ft  Mann,  tor  appellant  C.  D.  Todd, 
for  appellee. 

PER  CURIAM.  This  is  an  appeal  from 
the  county  court  of  Weld  county,  and  from 
a  Judgment  therein  rendered  in  the  sum  of 
$10  and  costs  in  favor  of  appellee.  It  was 
a  suit  on  ,account  for  professional  services. 

The  case  is  one  which  may  not  be  appeal- 
ed. In  that  it  does  not  involve  a  Judgment  of 
$500  exclusive  of  costs. 

The  appeal  la  therefore  dismlsaed,  without 
prejudice. 

<21  Colo.    App.   461> 

TATE  et  aL  v.  HOLI<T  «t  at 

(Court  of  Appeals   of  Colorado.     March   10, 
1912.) 

1.  Partnership     (|    125*)  —  AtrrHORirr    or 
Partner— Agenct. 

Each  member  of  a  partnership  is  a  gen* 
eral  agent  for  the  firm,  and  for  all  the  copart- 
ners, in  the  transaction  of  the  partnership  busi- 
ness. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  I  190;   Dec  Dig.  i  125.*] 

2.  Partnership    ((  222*)  —  Appeal  Bond  — 

Sufficiency. 

Where  an  appeal  was  taken  by  a  part- 
nership, an  appeal  bond,  signed  by  one  of  the 
two  partners  and  the  sureties,  was  sufficient 
to  comply  with  an  order  of  the  court  that  they 
file  bond,  and  with  the  provision  of  the  Cods 
that  "the  party  praying  for  such  appeal  sjiall, 
by  himself,  his  agent  or  attorney,  give  bond 
with  sufficient  surety";  the  bond  being  con- 
sidered as  a  partnership  contract,  signed  by 
one  partner  as  agent  of  the  firm. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  470;   Dec.  Dig.  {  222.*] 

Appeal  from  District  Court,  Otero  Coun- 
ty;   J.  E.  Rizer,  Judge. 

Action  by  John  H.  Holly  and  another 
against  Thomas  Tate  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeaL 
Motion  to  dismiss  appeal  overruled. 

O.  M.  Dameron,  Julius  C.  Gunter,  and 
Malcolm  Lindsey,  for  appellants.  Fred  A. 
Sabin  and  Charles  E.  Sabin,  for  appellees. 

KINO,  J.  Judgment  was  obtained  in  the 
district  court  of  the  county  of  Otero  against 
the  defendants  Jointly,  as  copartners,  un> 
der  the  firm  name  and  style  of  Tate  & 
Smith;  the  firm  consisting  of  Thomas  Tate 
and  L.  B.  Smith.  From  this  Judgment,  de- 
fendants prayed  a  Joint  appeal  to  the  Su- 
preme Court,  which  was  allowed  on  condi- 
tion that  within  30  days  they  "file  bond  in 
the  sum  of  three  thousand  dollars."  With- 
in the  time  specified,  the  defendants  filed 
their  appeal  bond,  the  portions  of  which 
deemed  necessary  for  consideration  are  as 
follows:  "Know  all  men  by  these  presents, 
that  we,  Thomas  Tate  and  L.  B.  Smith,  as 
principal,  and  J.  F.  Hardy  and  Thomas 
Conyers,  as  sureties,  •  •  •  are  held 
and  firmly  bound  unto  John  H.  Holly  and 
Samuel  T.  Grimsley,  copartners  under  the 
firm  name  and  style  of  Holly  &  Grimsley, 


•For  other  cases  sea  same  topic  and  section  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexea 


Digitized  by 


Google 


Colo.) 


TATE  T.  HOLLT 


59 


in  the  penal  stun  of  three  thousand  dollars. 
•  •  •  The  condition  of  the  above  obliga- 
tion is  such  that,  whereas  the  said  *  •  * 
copartners  •  •  •  did  •  •  •  obtain 
a  Judgment  against  the  above  bounden 
Thomas  Tate  and  £>.  B.  Smith,  copartners 
und»  the  firm  name  and  style  of  Tate  & 
Smith,  •  •  •  from  which  they,  the  said 
Thomas  Tate  and  Li.  B.  Smith,  copartners 
under  the  firm  name  and  style  of  Tate  & 
Smith,  have  prayed  for  and  obtained  an  ap- 
peal to  the  Supreme  Court  of  said  state  of 
Colorado:  Now  if  the  said  Thomas  Tate 
and  It.  B.  Smith,  copartners  under  the  firm 
name  and  style  of  Tate  &  Smith,  shall  duly 
prosecute  said  appeal,  and  shall,  moreover, 
pay  the  amount  of  the  said  judgment,  costs. 
Interest  and  damages,  rendered  and  to  be 
rendered  against  Thomas  Tate  and  L.  B. 
Smith,  copartners  under  the  Arm  name  and 
style  of  Tate  &  Smith,  •  •  *  then  the 
above  obligation  to  be  null  and  void,"  eVe. 
This  bond  was  signed  by  Tate,  one  of  the 
copartners,  and  by  Hardy  and  Conyers,  and 
approved.  Motion  was  made  to  dismiss  the 
■appeal,  upon  the  ground  that  the  appeal 
baa  been  and  Is  being  prosecuted  by  Thomas 
Tate  only  from  a  judgment  that  was  joint, 
and  upon  an  appeal  that  was  prayed  for 
and  allowed  as  a  joint  appeal;  the  motion 
being  based  upon  the  fact  that  the  bond  was 
not  signed  by  both  Tate  and  Smith.  The 
Code  provision  relative  to  appeals  to  the 
Supreme  Court  was  that  "the  party  praying 
for  such  appeal  shall,  by  himself,  his  agent 
or  attorney,  give  bond  with  sufficient  sure- 
ty," etc. 

[1,2]  It  is  contended  by  counsel  for  ap- 
pellees that  the  failure  of  Smith,  one  of 
the  defendant  copartners,  to  sign  the  ap- 
peal bond  is  of  itself  conclusive  evidence  of 
his  failure  to  prosecute  and  his  abandon- 
ment of  the  appeal,  and  he  cites  as  author- 
ity a  number  of  decisions  of  the  Supreme 
Court  of  this  state  which  seem  to  sustain 
his  position,  namely:  Andre  v.  Jones,  1 
Colo.  489;  Fuller  et  al.  v.  Swan  Blver  Pla- 
cer Co.,  6  Colo.  123;  Diamond  Tunpel  Gold 
&  Silver  Mln.  Co.  v.  Faulkner  et  al.,  14 
Colo.  438,  24  Pac.  548;  Creswell  v.  Herr,  9 
Colo.  App.  185,  48  Pac.  155;  Tanquary  v. 
Howard,  35  Colo.  125,  83  Pac.  647.  But 
they  supiMrt  him  only  to  the  extent  of  hold- 
ing that  failure  of  some  of  the  appellants 
to  join  in  the  appeal  bond  was,  under  the 
conditions  pres^it  in  those  cases,  sufficient 
evidence  of  failure  to  prosecute  the  appeal. 
In  none  of  those  cases,  however,  are  the 
conditions  such  as  exist  in  the  case  now 
under  consideration,  either  as  to  the  fact  of 
the  judgment  debtors  and  appellants  being 
copartners,  or  in  the  recitations  of  the  bond. 
In  this  case,  the  party  praying  the  appeal 
was  a  copartnership.  Each  member  of  a 
partnership  is,  in  legal  contemplation,  not 
only  a  principal,  but  a  general  agent,  for 
the  firm,  and  for  all  of  the  copartners,  in 
the  transaction  of  their  company's  business, 


and  all  are  regarded  as  being  present  and 
sanctioning  the  engagements  of  each  uu 
partnership  affairs.  30  Cyc.  491;  Burgan 
V.  LyeU,  2  Mich.  102,  55  Am.  Dec.  53. 
Therefore  the  appellant  Tate  was,  pro  hac 
vice,  the  agent  for  tils  firm,  and  also  for  his 
partner.  Smith;  and  his  action  in  signing 
and  procuring  the  execution  of  the  forego- 
ing bond  was  a  sufficient  compliance  with 
the  order  of  the  court,  and  with  the  pro- 
vision of  the  Code  that  "the  party  praying 
for  such  appeal  shall,  by  hitnself,  his  agent 
or  attorney,  give  bond  with  sufficient  sure- 
ty," etc.  The  recitation  of  the  bond  suf- 
ficiently shows  that  the  appeal  taken  was 
being  prosecuted  and  the  bond  given  by 
the  copartners.  Its  conditions  were  for 
the  prosecution  of  the  appeal  by  the  part- 
nership as  such.  This  is  supported  by  the 
affidavit  of  the  attorney  for  the  appellants, 
who  was  also  attorney  upon  the  trial,  that 
at  all  times,  including  the  taking  of  the 
appeal  and  the  filing  of  the  bond,  he  acted 
for  appellants  as  copartners;  that  Smith's 
failure  to  sign  the  bond  was  caused  by  his 
absence;  and  that  neither  had  abandoned 
the  appeal.  The  record  evidence  is  opposed 
to  the  contention  of  counsel  for  appellees. 
For  the  reasons  stated,  the  motion  will  be 
denied. 

The  contention  is  made  by  counsel  for  ap- 
pellees in  his  reply  argument,  although  not 
raised  by  the  motion,  that  because  Smith 
did  not  sign  the  bond  the  sureties  will  not 
be  liable  to  appellees  in  case  the  decision 
of  the  trial  court  shall  be  affirmed,  or  the 
appeal  dismissed,  and  cites  in  support  there- 
of City  of  Sacramento  v.  Dunlap,  14  Cal. 
422,  in  which  the  court  held  that  sureties 
upon  the  bond  of  a  city  official,  not  signed 
by  the  principal,  were  pot  liable.  Other 
courts,  in  similar  circumstances,  have  held 
that,  if  such  official  take  the  oath  of  office 
and  enter  upon  the  discharge  of  the  du- 
ties thereof,  both  he  and  his  sureties  be- 
come liable  upon  the  bond  In  case  of  the 
default  of  the  principal.  The  bond  now 
under  consideration  recites  that  Tate  and 
Smith,  "as  principal,"  together  with  the 
sureties  named,  are  held  and  firmly  bound; 
that  both  principal  and  sureties  shall  be  li- 
able in  case  the  copartnership  of  said  Tate 
and  Smith  shall  fall  to  prosecute  the  ap- 
peal, or  the  judgment  be  against  them,  or 
the  appeal  dismissed.  It  appears  to  be  a 
partnership  contract,  although  signed  by 
only  one  of  the  partners.  A  partner  may 
bind  the  firm  by  a  contract  In  bis  name, 
when  it  Is  shown  to  be  a  partnership  con- 
tract. 30  Cyc.  485;  Barcroft  et  al.  v.  Ha- 
worth,  29  Iowa,  462;  Hopkins  v.  Thomas, 
61  Mich.  389,  28  N.  W.  147;  Seekell  v. 
Fletcher,  53  Iowa,  330,  5  N.  W.  200;  Beck- 
wlth  V.  Mace,  140  Mich.  157,  103  N.  W.  559; 
Burnley  v.  Rice  et  al.,  18  Tex.  481;  Snead 
V.  Barringer  and  Rhodes,  1  Stew.  (Ala.) 
134.  It  appears  by  the  statement  in  the 
justification  of  the  sureties  attached  to  the 
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bond  that  tbey  signed  it,  knowing  at  the 
time  tbat  It  was  signed  and  to  be  signed  by 
Tate  only.  Upon  the  evidence  now  before 
this  court,  no  serious  question  of  the  lia- 
bility of  the  sureties,  for  the  reason  assign- 
ed, is  disclosed.  In  order  to  avoid  the  pos- 
sibility of  doubt  upon  that  question,  the  ap- 
pellants are  allowed  and  directed  to  cause 
said  appeal  bond  to  be  amended  by  the  ad- 
dition of  the  signature  of  appellant  Smith, 
or  otherwise,  as  appellants  may  be  advised, 
a  certified  copy  of  the  Instrument,  as  amend- 
ed, to  be  filed  with  the  cleric  of  this  court 
The  motion  to  dismiss  the  appeal  is  over- 
ruled. 


(a  Colo.  App.   460) 

ROBERTS  et  aL  v.  HANDASYDB. 

(Court  of  Appeals   of  Colorado.     March  11, 

1912.) 

L  Appeai,  and  Ebbob  ({  1170*)— Disbeqabd- 

INO   lUMATEBIAL   EBBOKS. 

The  provision  of  Laws  1911,  c  6,  §  20. 
that  the  Supreme  Court  shall  disregard  any 
error  or  defect  In  the  pleading  not  affecting  the 
■ubstantial  rights  of  the  parties,  may  be  fol- 
lowed by  the  Court  of  Appeals,  since  it  merely 
enacts  a  principle  long  recognized. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

?,'^i'J?1',  ^«'»*-  ^*  S8  4540-4545;    Dec.  Dig.  § 
1170.*] 

2.  Apfbal  and   Ebbob    ((  639*)— Review- 
Record— Sufficiency. 

The  Court  of  Appeals  is  justified  in  de- 
clining to  review  a  case,  where  the  abstract 
is  insufficient,  and  no  attempt  appears  to  have 
been  made  to  observe  the  rules  of  court  relat- 
ing to  abstracts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2787;   Dec.  Dig.  {  639.*] 

Appeal  from  District  Court,  Denver  Coun- 
ty;  Harry  C.  Riddle,  Judge. 

Action  between  M.  J.  Roberts  and  another 
and  C.  H.  Handasyde,  Jr.  From  the  Judg- 
ment, M.  J.  Roberts  and  another  appeal.  Af- 
firmed. 

Gregg  &  Heckendorf,  for  appellants.  Mel- 
ville, Sackett  &  Calvert,  for  appellee. 

CUNNINOHAM,  J.  (11  Section  20,  c.  6, 
Laws  1911,  provides  that  the  Supreme  Court 
"shall  disregard  any  error  or  defect  in  the 
pleadings  which  shall  not  affect  the  substan- 
tial rights  of  the  parties,  and  no  Judgment 
shall  be  reversed  or  affected  by  reasbn  of 
such  error  or  defect"  This  salutary  provi- 
sion required  no  legislative  enactment  to  give 
it  force.  It  has  long  been  recognized,  if  not 
always  adhered  to.  Therefore  this  court 
may  follow  it,  even  though,  in  terms,  the  act 
is  limited  to  the  Supreme  Court. 

[2]  The  evidence  In  this  case  leaves  no 
doubt  in  our  minds  that  substantial  Justice 
between  the  parties  has  been  meted  out  by 
the  decree.  Moreover,  in  the  preparation  of 
the  abstract,  no  attempt  appears  to  have 
been  made  to  observe  the  rules  of  the  court 
pertaining  to  such  matters.     But  three  in- 


structions (Nos.  9,  10,  and  12)  given  by  the 
trial  court  appear  in  the  abstract,  while  bat 
a  single  instruction  (No.  4)  tendered  by  ap- 
pellant and  refused  by  the  court  is  abstract- 
ed. No  exception  to  the  verdict,  the  ruling 
Qf  the  trial  court  on  the  motion  for  new 
trial,  or  to  the  Judgment  appears  in  the  ab- 
stract Other  and  grave  infirmities  appear 
on  the  face  of  the  abstract,  which  would  Jus- 
tify this  court  in  declining  to  review  the 
case,  even  if  it  entertained  doubt  as  to  the 
Justness  of  the  verdict  and  the  judgment 
thereon. 
The  Judgment  of  the  trial  court  Is  affirmed. 


(&  Colo.   App.  446) 

NASHOTAH  MINES  CO.  v.  DYER. 

(Court  of  Appeals   of   Colorado.     March   11, 
1912.) 

Damages    ({  124*)— Bbeach   of  Contkact— 

Measube  of  Dauaqes. 

Where  an  owner  of  a  mine  contracted  to 
give  to  an  Individual  the  hauling  of  all  con- 
centrates from  the  mine  to  cars  and  all  freight 
from  a  depot  to  a  miU  for  a  year  for  specified 
prices,  without  agreeing  to  give  the  individual 
any  specific  amount  of  employment  or  to  oper- 
ate the  plant  for  any  definite  period,  the  meas- 
ure of  damages  for  the  owner's  breach  of 
contract,  in  tlie  absence  of  anything  to  show 
that  the  Individual  was  required  to  make  any 
special  preparation  to  comply  with  tlie  con- 
tract, was  the  amount  of  services  embraced 
within  the  contract  which  the  owner  employed 
third  persons  to  perform,  but  at  the  prices 
fixed  in  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S|  826-338;    Dec.  Dig.  {  124.*] 

Appeal  from  Clear  Creek  County  Court; 
Walter  H.  Hobbs,  Judge. 

Action  by  Charles  H.  Dyer  against  the 
Nashotah  Mines  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  api)eals.  Re- 
versed and  remanded. 

H.  Rlddell,  for  appellant  Sabln  &  Black- 
man,  for  appellee. 

SCOTT,  P.  J.  Appellee  brought  suit  against 
the  appellant  in  tbi  county  court  of  Clear 
Cr^k  county  upon  a  written  contract  made 
between  the  parties  on  the  15th  day  of  Au- 
gust, 1907,  in  which  the  Mines  Company,  as 
the  first  party,  agreed  to  "give  to  the  party 
of  the  second  part,  the  hauling  of  all  con- 
centrates  from  their  mill  at  Silver  Plume  to 
cars  at  Silver  Plume,  or  to  the  Sampler  of 
Chamberlin-Dlllingham  at  Georgeatown,  as 
the  party  of  the  first  part  may  direct,  and 
all  freight  of  any  nature  from  the  depot  at 
Silver  Plume,  to  the  Nashotah  mill."  The 
prices  for  such  services  are  then  agreed  up- 
on, and  the  appellee  agrees  "that  he  will  use 
due  diligence  in  handling  said  freight,  and 
keep  at  work  sufficient  teams  at  all  times  to 
handle  said  freight  expeditiously  as  same 
may  be  needed  by  party  of  the  first  part" 
The  contract  was  to  last  for  a  period  of 
one  year.  The  plaintiff  alleged  full  com« 
pllance  with  the  terms  of  the  agreement  up- 
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on  bin  part,'  and  that  "the  defendant  haa  rlo- 
lated  the  terms  and  conditions  of  said  acree- 
ment,  and  does  now  refuse  to  comply  with 
the  terms  and  conditions  of  said  agreement 
on  its  part  to  be  performed,  and  refuses  to 
permit  the  plaintlfC  to  do  the  hauling,  and 
has  employed,  and  Is  now  employing,  another 
party  to  haul  Its  ore  from  the'  defendant's 
mill;  that  the  plaintiff  has  kept  and  main- 
tained sufficient  teams  for  the  purpose  of 
hauling  said  ore  and  to  comply  with  the 
terms  and  conditions  of  said  agreement,  and 
has  in  so  doing  been  to  great  outlay  and  ex- 
pense." The  cause  was  tried  to  the  court 
without  a  Jury  and  which  yery  generously 
rendered  Judgment  for  plaintiff  in  the  sum  of 
$1,045,  or  $45  more  than  plaintiff  claimed. 
From  this  Judgment  an  appeal  was  taken  to 
the  Supreme  Court  The  defendant  offered  no 
testimony,  and  there  seems  to  be  a  complete 
failure  of  proof  uiwn  the  part  of  the  plaintiff 
as  to  any  element  of  damage  proper  under 
the  agreement 

The  plaintiff  was  unable  to  eren  guess  at 
the  amount  of  hauling  which  defendant  had 
contracted  or  paid  for  to  other  persons  dur- 
ing the  period  covered  by  agreement  But 
the  defendant  kindly  offered  him  certain  re- 
ceipted bills  for  such  services,  which  were 
Introduced  in  evidence  without  identlflcatlon 
or  testimony  concerning  the  same,  and  which 
aggr^ated  the  total  sum  of  $82.92.  It  ap- 
pears that  the  defendant  ceased  operations 
and  closed  down  its  plant  about  January  9th, 
after  the  execution  of  the  contract  But  the 
plaintiff  introduced  testimony  tending!  to 
show  that  he  kept  two  four-horse  teams  dur- 
ing the  period  covered  by  the  agreement, 
which  cost  him  for  feed  about  $150  per 
month,  and  that  he  could  have  put  the  horses 
out  on  pasture  for  $5  per  month.  '  And  that 
he  paid  one  work  hand  $70  per  month,  and 
did  an  equal  amount  of  work  himself  in  car- 
ing for  his  teams;  also,  that  he  did  some 
work  for  other  persons,  not  much,  but  all 
be  could  get  to  do.  It  will  be  seen  that 
defendant  did  not  agree  to  give  the  plaintiff 
any  specific  amount  of  employment,  but  all 
it  liad,  and  this  it  apparently  did  with  the 
exception  of  the  possible  amount  of  $82.92. 
It  did  not  agree  to  operate  its  plant  for  any 
definite  period.  The  agreement  does  not 
show  that  the  plaintiff  was  required  to  make 
any  special  preparation,  or  to  incur  any  ex- 
feaae  to  prepare  himself  for  compliance  with 
the  contract,  and  tl>e  testimony  is  no  more 
enlightening. 

There  la  not  sufficient  in  the  record  to  per- 
mit the  court  to  speculate  as  to  whether  or 
not  the  platDtiff  at  the  time  of  the  contract 
was  carrying  on  the  business  of  a  freighter, 
and  that  defendant  was  one  of  his  patrons. 
Plaintiff  in  his  testimony  claims  for  expense 
and  care  of  his  teams  for  9%  months.  Up- 
on what  theory  of  law  the  court  rendered 
Judgment  in  the  amount  it  did  we  cannot 


even  conjecture,  and  therefore  cannot  dis- 
cuss, but  if  It  was  upon  the  basis  of  the 
expense  and  care  of  plalntlfTs  teams.  Id 
this  case  it  is  not  allowable,  and  was  -im- 
proper. In  this  case,  if  damage  Is  allowable 
at  all,  it  must  be  measured  by  the  amount 
of  services  embraced  within  the  contract 
whldi  defendant  had  performed  by  others 
than  the  plaintiff,  or  denied  him,  and  at  the 
prices  contained  in  the  agreement. 

The  Judgment  is  reversed  and  the  case  re- 
manded.   AU  the  Judges  concurring. 

(21  Colo.  App.  461) 
J.  L  CASE  THRESHING  MACH.  CO.  t. 
SYLVESTER  et  aL 
(Court  of  Appeals  of  Colorado.     March  11, 1912.) 

Evidence  ({  441*)— Paboi.  Evioknok. 

A  buyer  of  a  traction  engine  who  seeks 
to  recover  damages  for  breach  of  warranties 
is  limited  to  the  warranties  specified  In  the 
written  contract  and  parol  evidence  of  prior 
representations  by  the  seller's  agents  is  in- 
admissible, in  the  absence  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1719-1845,  2030-2047;  Dec  Dig. 
I  441  :•    Sales,  Cent  Dig.  t  721.] 

Appeal  from  District  Court,  Rio  Orande 
County;    Charles  C.  Holbrook,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Machine 
Company  against  Osborne  W.  Sylvester  and 
another.  From  a  Judgment  for  defendants,' 
plaintiff  appeals.     Reversed  and  remanded. 

Cary,  Dpham  &  Blade  and  Ira  J.  Bloom- 
field,  for  appellant  C.  M.  Corlett,  for  ap- 
pellees. 

HTJRLBUT,  J.  Action  by  appellant  (plain- 
tiff below)  against  appellees  (defendants  be- 
low) to  recover  a  Judgment  upon  two  prom- 
issory notes,  maturing  at  different  dates. 
Separate  action  was  brought  ui>on  each  note 
as  it  matured.  At  the  trial  the  actions  were 
consolidated  by  order  of  court  The  nqtes 
were  two  of  a  series  of  four  given  by  defend- 
ants to  plaintiff  as  the  purchase  price  of  a 
certain  traction  engine  sold  and  delivered 
by  plaintiff  to  defendants.  The  engine  was 
purchased  by  defendants  under  a  written 
contract  signed  and  delivered  by  them,  which 
contract  contained  certain  written  warranties 
concerning  the  durability,  quality  of  mate- 
rial, and  capacity  for  work,  of  the  engine 
purchased.  The  answer  admitted  that  de- 
fendants signed  and  delivered  the  two  notes 
In  Issue,  but  alleged  that  they  were  given 
without  consideration,  and  were  fraudulent 
and  void;  that  plaintiff  made  certain  repre- 
sentations to  defendants  concerning  the  dura- 
bility, capacity,  and  suitableness  of  the  en- 
gine in  question;  that  the  engine  failed  to 
comply  with  the  representations,  was  weak, 
defective,  poorly  constructed,  and  worthless 
for  the  purpose  of  plowing  and  cultivating  • 
their  land.     The  replication  denied  all  the 
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allegations  contained  ta>  tbe  answer  except 
admissions. 

At  the  trial  considerable  testimony  was 
admitted  in  evidence,  over  the  objection  of 
plaintiff,  as  to  representations  made  by  em- 
ployes and  agents  of  plaintiff  concerning  the 
construction,  durability,  capacity,  and  effi- 
ciency of  the  engine  for  plowing  purposes; 
all  such  representations  having  been  made 
prior  to  the  purchase  of  tbe  Engine  and 
signing  of  the  said  contract  Tbe  admission 
of  such  testimony  was  error  and  clearly 
prejudicial  to  the  rights  of  plaintiff.  Many 
of  such  representations  alleged  to  have  been 
made  by  plaintiff's  agents  and  representatives 
made  extravagant  claims  and  guaranties  con- 
cerning tbe  engine  and  its  capacity,  which 
were  not  contemplated  by  the  written  war- 
ranties. At  the  trial,  under  the  court's  rul- 
ing, defendants  made  their  election  to  rely 
for  their  defense  upon  the  right  to  recover 
damages  for  the  failure  of  tbe  engine  to 
comply  with  tbe  warranties,  and  waived  their 
right  to  rescind  the  contract  of  purchase. 
Under  this  situation,  it  becomes  at  once  ap- 
parent that  all  representations  and  guaran- 
ties concerning  the  engine  made  prior  to  the 
signing  of  the  contract  by  the  agents  or 
representatives  of  the  company  were  wholly 
inadmissible,  and  should  have  been  excluded 
from  the  evidence.  Oil  Creek  Gold  Mining 
Co.  V.  Fairbanks,  Morris  Sc  Co.,  19  Colo.  App. 
142,  74  Pac.  643. 

The  Instructions  given  by  tbe  court  In- 
formed tbe  jury  that  the  representations 
and  guaranties  alleged  to  have  been  made 
by  plaintifTs  agents  and  representatives  prior 
to  the  signing  of  tbe  contract  were  matters 
for  their  consideration  in  deliberating  upon 
their  verdict  The  instructions  In  that  re- 
spect were  dearly  erroneous  and  reversible 
error.  In  this  case  the  written  contract 
must  be  looked  to  to  ascertain  what  warran- 
ties or  guaranties  were  made  by  plaintiff 
concerning  the  engine  sold,  and  the  evidence 
must  be  confined  thereto;  there  lieing  no 
fraud  concerning  the  sale  and  purchase  of 
the  engine  properly  pleaded  or  proven.  The 
contract  measures  the  liability  of  plaintiCC, 
and  restricts  defendants  thereto  as  to  any 
damage  they  may  be  entitled  to  recover 
against  plaintiff  for  breach  of  tbe  written 
warranties  therein  contained.  The  judg- 
ment must  be  reversed.  Case  No.  3405,  en- 
titled Osborne  W.  Sylvester  et  al.  v.  J.  I. 
Case  Threshing  Machine  Co.,  Infra,  is  also 
on  appeal  from  tbe  district  court  of  Rio 
Grande  county,  and  is  pending  in  this 
court  By  agreement  of  counsel  the  case 
here  decided  and  the  one  last  mentioned 
were  argued  together  at  tbe  oral  hearing, 
with  tbe  understanding  tliat  the  argument 
should  apply  to  both  cases.  We  have  hand- 
ed down  an  opinion  at  this  term  in  the  lat- 
ter case,  reversing  the  judgment  below.  It 
might   be  noticed   that  tbe   last-mentioned 


judgment  was  based  upon  tbe  two  remalo- 
ing  matured  notes  of  tiie  series  above  men- 
tioned. Both  judgments  being  now  reversed, 
the  court  below  is  Instructed  to  consolidate 
the  two  cases  and  grant  a  new  trial,  an4 
permit  the  respective  parties  to  amoid  tbelr 
pleadings  as  they  may  be  advised. 
Reversed  and  remanded. 


(21  Colo.  App.  461) 
SYLVESTER  et  aL  t.  T.  L  CASE  THRESH- 
ING MACH.  CO. 
(Court  of  Appeals  of  Colorado.     Match  11, 1912.) 

1.  JuDQuENT   (8  580* )— Bab  of  Defenses — 
Pendency  of  Appeal. 

A  buyer  ^ving  a  series  of  notes  maturing 
at  different  times  may  when  sued  on  notes 
last  maturing,  pending  an  appeal  from  a  judg- 
ment in  his  favor  on  notes  previously  matur- 
ing, plead  any  defense  such  as  breach  of  war- 
ranty or  failure  of  consideration  set  up  in  the 
prior  action,  though  he  may  not  plead  the  for- 
mer judgment  as  a  bar. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  $  1024;    Dec.  Dig.  S  580.*] 

2.  Judgment  (8  696*)— Res  Judicata— Con- 
clusiveness. 

A  judgment  for  plaintiff  in  one  of  a  series 
of  actions  for  money  due  by  inBtallmonts,  or 
other  Buccessire  causes  of  actions,  is  final  and 
conclusive  evidence  as  to  all  questions  actual- 
ly litigated  or  determined  by  it,  though  it  is, 
not  a  bar  to  a  subsequent  suit. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  »  1111;    Dec.  Dig.  8  596.*] 

3.  Appeal  and  Ebbob  (8  960*) -Review — 
Stbikino    Pleadings  —  Discbetioh    or 

COUBT. 

Mills'  Ann.  Code,  8  60,  authorizing  the 
court  to  strike  out  shqm  and  irrelevant  an- 
swers, merely  confers  jurisdiction  to  strike 
answers  or  parts  thereof,  but  an  error  in  tbe 
exercise  of  the  power  by  striking  out  answers 
not  objectionable  is  reviewable  on  appeal  where 
defendant  ^oes  not  abide  by  the  ruling,  but 
takes  an  appeal  directly  to  correct  the  error. 

(EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3825-3833,  3834;  Dec 
Dig.  8  960.*] 

Walling,  J.,  dissenting. 

Appeal  from  District  Court,  Rio  Grande 

County ;    Cliarles  C.  Holbrook,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  Osborne  W.  Sylvester 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

C.  M.  Corlett  and  G.  M.  Corlett,  for  ap- 
pellants.   Jesse  Stephenson,  for  appellee. 

HURLBUT,  J.  Action  by  appellee  (plain- 
tiff below)  against  appellants  (defendants  be- 
low) to  recover  a  Judgment  upon  the  last 
two  promissory  notes  of  a  series  of  four, 
maturing  at  different  dates,  given  as  part 
of  the  purchase  price  of  a  certain  traction 
engine  sold  and  delivered  by  plaintiff  to  de- 
fendants. This  action  having  involved  the 
same  transaction  that  was  considered  la 
J.  I.  Case  Threshing  Machine  Co.  v.  Osborne 
W.  Sylvester  et  al.,  122  Pac.  61,  decided  at 
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this  term.  It  will  not  be  necessary  to  restate 
the  facts   concerning  the  transaction. 

[1]  In  the  case  now  under  consideration, 
the  trial  court  sustained  a  written  motion 
filed  by  plaintiff  to  strike  the  second  defense 
from  defendants'  answer,  which  left  nothing 
remaining  in  the  answer  but  a  simple  ad- 
mission that  they  had  signed  and  delivered 
the  notes  in  issue.  The  question  here  pre- 
sented, and  which  is  decisive  of  this  appeal, 
is  the  one  concerning  the  actions  of  the  court 
in  sustaining  plaintlfTs  motion.  Defendants 
stood  upon  their  answer  and  perfected  their 
appeal  to  the  Supreme  Court  of  this  state, 
wbidi  appeal  was  transferred  to  this  court 
under  the  legislative  act  of  1911  creating 
this  court.  Sess.  Laws  1911,  266.  The  an- 
swer admitted  that  defendants  signed  the 
two  notes  in  issue,  and  In  the  second  para- 
graph thereof  set  forth  at  length  substan- 
tially the  same  defense  they  had  pleaded  in 
the  case  of  J.  I.  Case  Threshing  Machine 
Co.  V.  Oslwme  'V^.  Sylvester  et  al.,  supra, 
and  also  set  up  in  said  paragraph  the  Judg- 
ment whidi  they  had  recovered  in  the  case 
last  mentioned  as  a  bat  to  the  prosecution 
of  the  present  action.  At  the  time  this  suit 
was  commenced,  the  former  suit  liad  cul- 
minated in  a  judgment  from  which  an  appeal 
bad  been  taken,  which  was  undetermined  at 
the  time.  Appellants'  counsel  contend  that, 
as  the  Judgment  attempted  to  be  pleaded  in 
the  answer  as  e  bar  to  the  action  was  pend- 
ing on  appeal  and  undetermined  at  the  time 
of  the  trial  of  this  case,  the  plea  could  not 
I>e  sustained,  and  cites  In  support  of  his  con- 
tention Glenn  v.  Brush,  3  Colo.  26,  and  D. 
*  R.  G.  Ry.  Co.  V.  Crawford,  11  Colo.  600, 
19  Pac.  67.3  which  appear  to  sustain  them. 

It  would  seem  that,  when  the  second  ac- 
tion was  called  for  trial,  the  conrt  tiavlng 
tried  the  former  case  and  being  possessed 
of  full  knowledge  of  the  Issues  in  that  case 
and  the  situation  there  existing,  the  proper 
practice  would  liave  been  to  enter  an  order 
holding  this  case  in  abeyance  until  the  de- 
termination of  the  appeal  mentioned,  but, 
having  decided  to  bear  and  determine  the 
cause,  defendants  were  authorized  to  plead 
any  defense  in  their  answer  which  may  have 
existed  in  their  favor,  such  as  breach  of  war- 
ranty, failure  of  consideration,  etc.,  and, 
although  it  may  not  have  been  permissible 
for  them  to  plead  the  former  Judgment  (pend- 
ing on  appeal)  as  a  bar  to  the  action,  they 
certainly  were  entitled  to  plead  the  matters 
of  defense  which  were  set  up  and  argued  in 
that  action. 

(21  "A  former  Judgment  for  plaintiff,  in  one 
of  a  series  of  actions  for  money  due  by  In- 
stallments or  other  successive  causes  of  ac- 
tion, although  not  a  bar  to  a  subsequent 
salt,  will  be  final  and  conclusive  evidence 
as  to  all  points  and  questions  actually  liti- 
gated and  determined  by  it."  23  Cyc.  1184 ; 
Koehier  v.  Hope  Mfg.  Co.,  14G  Cal.  335,  80 


Pac.  73;  Bond  et  al.  t.  Markstrum,  102 
Mich.  11,  60  N.  W.  282. 

[3]  Much  has  been  said  in  appellee's  brief 
concerning  the  power  of  the  court  to  strike 
the  answer  or  defenses  therein  contained 
from  the  record!  Section  60,  Mills'  Ann. 
Code,  lodges  a  wide  discretion  in  the  trial 
court  to  strike  from  the  record  "sham  and 
Irrelevant  answers  and  defenses,  and  so 
much  of  any  pleading  as  may  be  Irrelevant, 
redundant  or  insufflcient.  •  »  •"  There 
is  a  marked  distinction  between  Jurisdiction 
of  a  court  to  strike  answers  or. parts  thereof 
from  the  record  upon  proper  application  be- 
ing made,  and  that  of  error  In  the  exercise 
of  such  powers  by  the  court,  and,  under  this 
section.  If  the  court  should  upon  motion 
strike  an  answer  from  the  record,  and  it 
should  subsequently  appear  that  the  answer 
was  not  objectionable  upon  the  grounds  of 
irrelevancy,  etc.,  the  Judgment  of  the  court 
would,  however,  be  binding  upon  the  parties 
and  their  privies,  unless  appealed  from  or  re- 
viewed on  error.  In  this  case  the  defend- 
ants did  not  choose  to  abide  the  rulings  of 
the  court,  but  took  their  appeal  directly  fo 
correct  the  error  In  the  Judgment  of  the 
court  in  the  exercise  of  its  Jurisdiction.  We 
have  decided  that  the  court  committed  re- 
versible error  in  so  ruling,  and  the  Judgment 
will  be  reversed. 

The  case  of  J.  I.  Case  Threshing  Machine 
Co.  V.  Osborne  W.  Sylvester  et  al.,  involving 
the  same  transaction  upon  which  the  notes 
here  in  issue  are  founded,  was  decided  at 
this  term  of  this  court,  and  the  Judgment  ap- 
pealed from  was  reversed.  This  Judgment  is 
reversed,  with  Instructions  to  the  lower  court 
to  consolidate  the  case  Just  mentioned  with 
this,  and  grant  a  new  trial  with  leave  to  the 
parties  to  amend  or  modify  their  pleadings 
as  they  may  be  advised. 

Reversed  and  remanded. 

WALLING,  J.,  dissents. 


(21  Cclo.  App.   443) 

In  re  HATFIELD'S  WILL. 

(Court   of  Appeals   of  Colorado.     March   11, 
1912.) 

1.  Appeai,  and  Ebror  (8  695*)— Findino&— 
Review— Bill  of  Exceptions. 

Where  the  bill  of  exceptions  shows  on 
its  face  that  much  of  the  evidence  is  omitted 
therefrom,  the  court  on  appeal  may  not  con- 
sider questions  of  fact  on  which  the  issues 
were  joined. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  2911-2915;  Dec.  Dig.  § 
695.*] 

2.  Wills  (§  370*)  — Contests  — Compctency  , 
OF  Witnesses. 

Where  on  appeal  in  a  suit  to  contest  a 
Will,  on  the  ground  that  a  witness  was  incom- 
petent because  he  was  at  the  time  of  the  ex- 
ecution of  the  will  an  attorney  of  a  beneficiary, 
the  bill  of  exceptions  did  not  contain  all  the 
evidence,  and  did  not  show  whether  the  wit- 
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nesB  fepresented  testator  or  the  beneficiary 
at  the  time  of  the  execation  of  the  will,  the 
competency  of  the  witness  could  not  be  deter- 
mined. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  836;  Dec.  Dig.  {  870.*] 
3.  Wills  (§  116*)— Witnesses— Competency. 
The  wife  of  a  legatee  or  devisee  onder  a 
will  is  a  competent  witness  to  the  will,  and 
in  contest  of  the  will  she  may  testify  to  estab- 
lish the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  284-298;    Dec.  Dig.  $  116.*] 

Appeal  from  District  Court,  Boulder 
County;   Harry  P.  Gamble,  Judge. 

Proceedings  by  Albert  Hatfield  to  contest 
the  win  of  Ann  Hatfield,  deceased.  From  a 
judgment  sustaining  the  will,  contestant  ap- 
peals.    Afiirmed. 

George  W.  Taylor,  for  contestant  Dun- 
can McPhall  and  M.  M.  Rinn,  for  defend- 
ants. 

CUNNINGHAM,  J.  From  a  judgment  of 
the  district  court  sustaining  tbe  will,  which 
bad  theretofore  been  admitted  to  probate  in 
tbe  county  court  of  Boulder  county,  contest- 
ant brings  bis  appeal. 

Tbe  main  contentions  urged  by  tbe  con- 
testant against  tbe  will  are:  (1)  That  the 
testatrix  was  In  such  a  state  and  condition 
of  bodily  health  from  age,  sickness,  and  men- 
tal Infirmities  as  to  be  Incapable  of  malting  a 
will.  (2)  Undue  Influence.  (3)  That  the  wit- 
nesses to  the  will  were  not  competent  for 
the  reasons  (a)  that  one  was  the  attorney 
of  tbe  proponent,  a  beneficiary,  at  the  time 
the  win  was  prepared  and  signed;  (b)  that 
tbe  other  was  the  wife  of  one  of  tbe  legatees 
named  In  the  will.  However,  we  do  not 
find  that  the  third  ground  was  set  up  or  al- 
leged In  the  written  objections  filed  to  the 
will,  although  testimony  was  Introduced  up- 
on it,  and  the  argument  of  the  matter  con- 
sumes tbe  greater  part  of  the  briefs  of  both 
parties. 

[1]  1.  It  appears  upon  the  face  of  the  bill 
of  exceptions  that  much  of  the  evidence  has 
been  omitted  therefrom.  Hence  all  questions 
of  fact  on  which  the  issues  were  joined,  and 
which  were  necessarily  determined  by  the 
judgment,  may  not  be  considered  by  us. 
Whether  tbe  testatrix  was  of  unsound  mind, 
or  was  unduly  infiuenced,  or  whom  the  at- 
torney who  drew  and  witnessed  tbe  will  rep- 
resented, we  are  not  at  liberty,  under  the 
Incomplete  record,  to  decide. 

[2, 3]  2.  Inasmuch  as  the  written  objec- 
tions to  the  will  fall  to  challenge  the'  com- 
petency of  the  witnesses,  we  might  perhaps, 
with  propriety,  decline  to  consider  that  ques- 
tion also;  but,  inasmuch  as  evidence  was 
offered  and  received  without  objection, 
touching  the  competency  of  the  witnesses, 
and  both  parties  have  discussed  the  matter 
at  length  in  the  briefs  filed,  we  have  con- 
cluded to  pass  upon  this  feature  of  tbe  case. 


One  of  the  witnesses  to  the  will  was  tbe  at- 
torney who  prepared  it  Whether  he  rep- 
resented the  testatrix  or  one  of  the  bene- 
ficiaries cannot  be  determined  by  us,  because 
of  the  condition  of  the  record,  to  which  at- 
tention has  already  been  called.  The  other 
witness  was  tbe  wife  of  a  beneficiary,  and 
It  is  vigorously  asserted  on  behalf  of  tbe 
contestant  that  she  was,  by  reason  of  this 
relationship,  rendered  incompetent  It  was 
ruled  in  Butler  v.  PhilUps,  38  Colo.  378,  88 
Pac.  480, 12  Ann.  Cas.  204,  that  In  a  proceed- 
ing upon  tbe  allowance  of  a  claim  against 
the  estate  of  a  decedent  the  wife  of  the 
claimant  la  a  competent  witness  to  testify 
In  favor  of  her  husband.  This  conclusion 
was  reached  in  tbe  Butler  Case  after  an  ex- 
haustive cbnsideration  of  the  common  law 
and  the  statutes  of  this  state.  This  decision 
was  followed  In  White,  Adm'r,  v.  Christo- 
pherson,  46  Colo.  46,  102  Pac  747.  If  the 
wife  may  give  testimony  for  the  purpose  of 
establishing  the  claim  of  her  husband 
against  an  estate,  when  be  appears  as  a 
creditor,  we  perceive  no  reason  why  she  may 
not  testify  in  his  behalf  for  the  purpose  of 
establishing  his  claim  as  a  legatee  or  devisee 
under  a  will. 

Tbe  judgment  of  the  trial  court  will  be 
a£Srmed. 

Affirmed. 

m  Colo.  App.  426) 

FLORENCE  &  C.  C.  E.  CO.  ▼.  CHRISTEN. 

(Court  of  Appeals  of  Colorado.     March   11, 
1912.) 

1.  Appeal  and  Ebsob   (8  1002*)— Vebdict— 
Conclusiveness. 

A  verdict  on  conflicting  evidence,  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3935-S9S7;  Dec.  Dig.  S 
1002.*] 

2.  Appeal  and  Esros    (J  221*)— QtrESTioNs 
Reviewable— ExcEssivENEss  of  Vekdict. 

Where  the  objection  that  the  verdict  is 
excessive  was  not  made  in  any  form  in  the 
trial  court,  and  the  instructions  are  not  in 
the  record  on  appeal,  the  question  of  excessive- 
ness  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1353-1368;  Dec.  Dig.  | 
221.*] 

Appeal  from  District  Court,  Teller  County; 
W.  S.  Morris,  Judge. 

Action   by   William  Christen  against  tbe 
Florence  &  Cripple  Creek  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap-  ' 
peals.    Affirmed. 

Edward  J.  Boughton  and  Schuyler  te 
Schuyler,  for  appellant  James  M.  Brlnson, 
for  appellee. 

WALLING,  J.  This  action  was  brought 
to  recover  for  alleged  conversion  of  ore, 
valued  In  tbe  complaint  at  $1,100.  The 
plaintiff  bad  verdict  and  judgment  for  $1,000, 
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from  wblch  judgment'  the'  defendant  ap- 
pealed. 

[1]  The  testimony  upon  wMcb  the  liability 
of  the  defendant  depended  was  sharply  con- 
fli<rtlng;  and,  as  there  was  sufficient  evi- 
dence to  support  a  verdict  in  favor  of  the 
plaintiff  by  the  settled  rule  In  this  Jurisdic- 
tion, this  court  is  bound  to  regard  the  verdict 
of  the  Jury  as  conclusive  of  the  issues  in 
that  r^ard. 

[1]  The  objection  that  the  verdict  was  too 
large  does  not  appear  to  have  been  made  in 
any  form  In  the  district  court,  and  the  in- 
structions of  the  court  to  the  jury  are  not 
embodied  In  the  record  here;  so  that  by  an 
equally  well-settled  principle  of  appellate 
pnx^dare  we  are  precluded  from  determining 
that  question  from  the  evidence.  It  may  l>e 
said,  however,  that  the  necessary  discrepancy 
betweien  the  amount  of  the  verdict  and  the 
testimony  of  defendant's  witness  on  the  sub- 
ject of  value  is  by  no  means  so  great  or  so 
obvious  as  has  been  assumed  in  the  brief  for 
appellant.  Any  supposed  error  in  calculat- 
ing the  amount  of  damages  might  have  been 
prevented  by  a  proper  instruction,  if  offered, 
and  the  court  might  have  corrected  the  ver- 
dict in  that  particular,  if  attention  had  been 
called  to  the  matter  in  a  timely  way.  At  any 
rate,  the  record  shows  no  exception  upon 
which  the  objection  may  be  urged  here.  The 
following  decisions  may  be  consulted  as  sup- 
porting the  foregoing  conclusions:  Omaha, 
etc.,  Co.  V.  Tabor,  13  Colo.  41,  64-55,  68- 
59,  21  Pac.  925,  5  L.  R.  A.  236,  16  Am.  St. 
Bep.  185;  Green  v.  Taney,  7  Colo.  278,  3 
Pac.  423 ;  Keener  v.  Wilkinson,  33  Colo.  443, 
80  Pac.  1043 ;  Farmers',  etc.,  Co.  v.  Trombly, 
17  Colo.  App.  513,  69  Pac.  74;  Rickey  v. 
Brady,  18  Colo.  App.  158,  70  Pac.  444 ;  Miller 
V.  Klnsel,  20  Colo.  App.  346,  78  Pac.  1075; 
Hagns  V.  Hardenburg,  19  Colo.  App.  464,  472, 
76  Pac.  543.  None  of  the  assignments  of  al- 
leged errors  appears  to  be  well  founded,  and 
the  judgment  is  affirmed. 

Affirmed., 

(n  Colo.  App.  427) 

DJMAN  V.  WHITE. 

(Court  of  Appeals  of  Colorado.     March  11, 
1912.) 

L  Taxation  (|  7e3»)—DKi;DS— Validity.  , 

A  tax  deed,  showiiig  that  several  distinct 
«iid  noncontiguous  tracts  were  sold  en  masse 
for  a.  tax  upon  the  entire  property,  without 
showing  the  tax  upon  the  -particular  tract  in 
qneation,  was  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §S  1517,  1518;  Dec  Dig.  {  763.»] 

2.  .tudgmenr    (i    712*)— cowchjsiveness  — 
Pebsons  not  Pabties. 

A  judgment  in  a  suit  to  quiet  title  is  not 
binding  upon  one  who,  though  the  holder  of 
the  record  title,  is  not  made  a  party,  served 
with  notice,  or  does  not  appear. 

(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1233;    Dec.  Dig.  f  712.») 


3.  QnETiNa  TrixB  (J  62*)— 'ErrKCP-DtFEWDf- 

.    ANTS. 

A  jndgment  purporting  to  quiet  the  title 
to  certain  property  was  void,  where,  long  be- 
fore suit  was  brought,  one  of  the  two  defend- 
ants died  and  the  other  parted  with  her  title. 
[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  {{  99,  102,  103;  Dec  Dig. 
iS  52.*] 

4.  Appeai.  and  Ebbob  (S  1056*)— Habmless 
Ebboe— Exclusion  of  Evidence. 

The  exclusion  of  evidence  was  harmless, 
where  its  Romission  ooald  not  have  changed  the 
result. 

[Eld.  Note. — ^For  other  ccMes,  see  Appeal  and 
Error,  Cent  Dig.  K  4187-^193,  4207;  Dec 
Dig.  I  1056.»] 

5.  QniETiNO  Title  (8  10*)— Detenseb. 

Where  the  plaintiff  in  a  suit  to  quiet  title 
established  a  prima  facie  title  in.  himself  by 
proof  of  a  mortgage  foreclosure  sale  and  deed, 
the  defendant,  who  was  a  stranger  to  the'  mort- 
gagor and  had  only  a  worthless  paper  title, 
bad  DO  interest  which  entitled  him  to  attack 
the  validity  of  the  foreclosure  proceedings. 

[Ed.  Note.— For  other  cases,  see  Quieting 
TiUe,  Cent  Dig.  U  3ft-42;    Dec  Dig.  {  10.*] 

Appeal  from  District  Court,  Plilllips  Coun- 
ty;   H.  P.  Burke,  Judge. 

Action  by  R.  N.  White  against  Darwin  M. 
Inman.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  8.  Bennett,  for  appellant  Munaon  & 
Mnnson,  for  appellee. 

SCOTT,  P.  J.  The  plaintiff  below,  appel- 
lee in  this  court,  filed  his  complaint  in  the 
district  court  of  Phillips  county  on  the  23d 
day  of  July,  1907,  asserting  ownership  and 
possession  of  the  S.  W.  V4  of  section  21, 
township  7  S.,  range  45  W.,  sixth  P.  M.,  and 
praying  that  title  to  the  premises  be  quieted 
in  him.  The  defendant  below,  appellant 
here,  answered,  denying  title  claimed  by 
plaintiff,  and  asserting  title  in  himself,  and 
praying  that  title  to  the  premises  be  quiet- 
ed in  himself.  It  appears  that  at  the  insti- 
tution of  the  suit  the  land  in  question  was 
vacant  and  unoccupied.  The  proof  of  the 
plaintiff  shows:  A  patent  from  the  govern- 
ment to  Oeorge  W.  Ja(^son;  a  mortgage 
from  Jackson  and  wife  to  Ehnily  L.  Glad- 
ding; a  certificate  of  purchase  from  the 
sheriff  of  the  county  under  foreclosure  of 
this  mortgage  and  a  sale  in  such  proceeding 
to  the  mortgagee  Emily  L.  Gladding  dated 
May  21,  1894;  the  death  of  Emily  L.  Glad- 
ding on  the  24th  day  of  June,  1894;  and 
probate  proceedings  showing  M.  Louise  Glad- 
ding to  be  the  only  child  and  sole  heir  of 
Emily  li.  Gladding.  Then  a  deed  from  the 
sheriff  of  the  county  in  pursuance  of  the 
sale,  and  the  certificate  issued  thereunder,  to 
the  said  M.  Louise  Gladding,  afterward  a 
special  warranty  deed  from  M.  Louise  Glad- 
ding to  the  plaintiff.  White.  The  plaintiff 
also  claims  further  title  in  M.  Louise  Glad- 
ding by  virtue  of  a  tax  deed  from  the  treas- 
urer of  the  county  to  L.  A.  Watklns,  dated 
June  9,  1892,  and  thereafter  and  on  the  8th 
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day  of  May,  1894,  by  a  quitclaim  deed  from 
Watkina  to  Emily  I*  Gladding.  The  de- 
fendant claims  mider  a  tax  deed  from  the 
treasurer  of  the  county,  dated  May  7,  1892, 
to  li.  E.  Alnsworth,  and  from  Ainsworth  by 
mesne  conveyance  to  the  defendant.  The 
defendant  further  claims  under  a  judgment 
of  the  county  court  of  Phillips  county,  dated 
February  10,  1906,  in  an  action  wherein  the 
defendant  below  in  this  case  was  plain- 
tiff and  Burton  and  Harvey,  Emily  M.  Glad- 
ding, and  Marie  Louise  Gladding  were 
defendants,  purporting  to  quiet  title  in  the 
premises  In  Niels  Hanson,  grantor  of  defend- 
ant below,  and  plaintiff  In  that  case.  An 
objection  to  all  this  testimony  of  defend- 
ant was  sustained  by  the  court  and  the  same 
excluded,  whereupon  the  court  rendered 
Judgment  for  the  plaintiff  in  accord  with  the 
prayer  of  the  complaint,  and  this  is  assigned 
as  error. 

[1]  The  tax  deed  under  which  defendant 
claims  upon  its  face  shows  that  several  dis- 
tinct and  noncontiguous  tracts  of  land  were 
offered  and  sold  en  masse,  and  not  separate- 
ly, as  the  law  requires,  and  that  the  tax 
for  which  the  sale  was  made  was  the  tax 
for  the  entire  property  sold,  and  does  not 
show  the  amount  of  tax  on  each  separate 
and  distinct  tract,  and  particularly  upon  the 
tract  in  question.  The  deed  was  therefore 
void  on  its  face. 

[2,3]  The  Judgment  in  the  county  court 
upon  which  defendant  relies  was  obtained  in 
a  suit  in  which  the  plaintiff  was  not  made 
a  party,  had  no  notice,  and  did  not  appear, 
notwithstanding  the  fact,  as  appears  from 
the  record,  that  all  the  evidences  of  title 
under  which  plaintiff  claims,  and  as  above 
set  out,  were  duly  filed  and  recorded  in  the 
office  of  the  clerk  and  recorder  of  Phillips 
county  many  years  before  the  Judgment  was 
rendered.  Again,  it -appears  that  Emily  L. 
Gladding  died  about  12  years  before  that 
Judgment  was  rendered,  and  that  M.  Louise 
Gladding  conveyed  her  title  to  the  plaintiff 
more  than  11  years  before  that  time,  and  it 
does  not  appear  from  the  record  that  Burton 
and  Harvey  ever  had  any  interest  in  the 
premises,  so  that  the  so-called  Judgment  was 
a  mere  form  without  substance,  and  must  be 
held  to  be  void.  It  will  be  thus  seen  that 
neither  under  the  tax  deed,  nor  the  Judg- 
ment, can  the  defendant  lay  claim  to  title. 

[4]  WhUe  it  would  seem  to  have  been 
the  better  practice  for  the  court  to  have 
admitted  the  evidence  offered,  yet  there  can 
l>e  no  prejudicial  error  in  this  case,  for 
the  court  could  not,  under  the  law,  have  ren- 
dered any  other  Judgment  than  was  enter- 
ed in  this  case. 

[6]  The  appellant  urges  that  the  court 
erred  in  not  permitting  him  to  introduce 
evidence  attacking  the  validity  of  the  fore- 
closure proceeding  upon  which  the  sale  of, 
and   subsequent  deed   to,   the   premises  to 


Gladding  were  based.  This  could  have  in 
no  way  availed  the  defendant,  for  he  had  no 
claim  upon  which  title  to  himself  could 
have  been  based,  and  therefore  no  Interest 
in  the  regularity  or  validity  of  the  foredo- 
sure  proceedings  under  which  plaintiff  claim- 
ed. The  Judgment  of  foreclosure,  the  sale, 
and  the  subsequent  deed  are  prima  facie 
valid  and  regular;  therefore  the  defend- 
ant has  no  such  interest  as  Justifies  the 
court  in  questioning  the  regularity  6t  such 
proceedings.  But  assuming  the  foreclosure 
proceeding  was  Irregular,  the  only  Interest 
in  the  mortgage  itself  was  that  of  Gladding, 
which -interest  has  been  conveyed  by  deed  to 
the  plaintiff.  Ja<&son,  the  mortgagor,  nor 
any  person  having  color  of  title  from  him, 
is  complaining. 

The  doctrine  as  applied  to  this  case  is 
clearly  stated  in  Craft  v.  MerrUl,  14  -N.  T. 
456,  as  follows:  "The  single  question  then 
remains  whether  the  plaintiff,  being  in  pos- 
session under  color  of  a  foreclosure  and  hav- 
ing a  conveyance  from  the  mortgagee  with 
a  covenant  of  warranty,  can  sustain  a  suit 
like  the  present  against  a  party  having  a 
paper  title  apparently  good,  but  having  in 
fact  no  right  whatever.  I  am  of  the  opin- 
ion that  he  can.  The  object  of  the  action 
is  not  to  vindicate  the  plaintiff's  right  against 
the  mortgagor,  or  his  heirs  or  grantees.  The 
facta  being  shown,  it  is  clear  the  defend- 
ants are  not  connected  with  the  mortgagor. 
They  derived  no  right  from  or  under  him. 
but  are  strangers  to  him  and  his  title.  They 
claim  to  be  the  owners  of  the  land;  but 
that  claim  is  without  foundation,  and  the 
assertion  of  it  is  a  wrong  which  operates  to 
the  prejudice  of  the  plaintiff,  whether  he 
has  a  perfect  title  or  is  only  a  mortgagee 
in  possession.  It  seems  to  me  to  be  no  an- 
swer to  say  that  there  are  other  parties 
who  can  successfully  contest  the  plaintiff's 
title.  It  may  be  that  such  parties  will  ac- 
quiesce, as  they  have  hitherto  done;  wheth- 
er they  do  or  not  is  a  matter  of  no  interest 
to  the  defendants."  This  is  clearly  the  line 
of  reasoning  by  our  own  appellate  courts. 
Wall  V.  Magulre,  17  Colo.  476,  30  Pac.  56: 
Ampter  v.  Conlan,  22  Colo.  150,  43  Pac.  1002; 
MltcheU  V.  Titus,  33.  Colo.  386,  80  Pac.  1042. 

Judgment  affirmed.  All  the  Judges  concur- 
ring. 

(21  Colo.  App.  399) 

MULLEN  V.  BROMLET. 

(Court   of   Appeals  of  Colorado.     March   11. 
1912.) 

1.  Receivers  (§  142»)— Objections  to  Title. 
Land  sought  to  be  sold  by  a  receiver  of  a 
milling  company  lay  within  the  right  of  way 
of  the  Union  Pacific  Railroad  Company,  bein? 
part  of  the  400-foot  strip  granted  to  the  Den- 
ver Pacific  Railway  &  Telegraph  Company  bv 
act  of  Congress  of  March  3.  1869.  c.  127,  15 
Stat.  324,  to  which  the  Union  Pacific  succeed- 
ed. The  patent  of  the  receiver's  predecessor 
in   title   was   obtained   in   April,    1869.     Held, 
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th»t  the  objections  of  a  purchaser  to  accepting 
the  title  were  sabstantial:  the  defects  in  title 
probably   being  irremediable. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  »  248-251:   Dec.  Dig.  8  142.*] 

2.  Receivebs    (S    142*)— Confibmation— Ob- 
jections. 

Where  a  court  of  equity,  through  its  re- 
ceiver or  other  officer,  nndertakeo  to  sell  prop- 
erty, a  purchaser  who  objects,  in  good  faith, 
to  accepting  the  deed,  on  the  ground  that  the 
conrt  is  unable  to  make  him  a  good  title,  the 
circumstances  implying  his  right  to  demand  and 
receive  such  title,  will  not  be  compelled  to 
complete  his  purchase  and  accept  a  title  clear- 
ly unmarketable. 

[Ed-  -Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {§  248-251;    Dec.  Dig.  S  142.*] 

3L  Reoeivehs    (S    142*)— Receivers'    Sales— 

Validitt  of  Cohtract. 

The  receiver  of  a  milling  company  who 
knew  that  part  of  its  property  lay  within  a 
railroad  company's  right  of  way  did  not  notify 
defendant  of  that  fact,  who  offered  to  purchase 
the  entire  property,  if  good,  marketable  title 
coold  be  given  him.  Instead,  the  receiver  ac- 
cepted the  earnest  money,  and  allowed  the  de- 
fendant to  go  into  possession  and  make .  im- 
prorementB.  After  he  was  in  possession,  the 
receiver  secured  an  alleged  order  confirming 
the  sale,  but  defendant  refused  to  accept  the 
deed;  the  title  being  clearly  defective.  Held, 
that  the  receiver  conld  not  enforce  the  offer 
of  purchase;  there  having  been  no  acceptance 
on  his  part  of  the  offer  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  ii  248-251;   Dec.  Dig.  f  142.*] 

Appeal  from  District  Court,  Adams  Coun- 
ty;  Harry  P.  Gamble,  Judge. 

Action  by  B.  A.  Bromley,  as  receiver, 
against  J.  K.  Mullen.  From  a  judgment  for 
plaintier,  defendant  appeals'.  -  Reversed  and 
remanded. 

Charles  W.  Waterman  and  James  E.  O'Con- 
nor (Caldwell  Martin,  of  counsel),  for  ap- 
pellant C.  H.  Pierce  and  G.  A.  Garard,  for 
appellee. 

WALLTNO,  J.  In  a  suit  pending  in  the 
■district  conrt  of  Adams  county,  appellee  was 
Appointed  receiver  of  the  property  of  the 
Brighton  Milling  &  Elevator  Company  (here- 
inafter called  the  "Brighton  Company"), 
with  power  to  sell  all  real  estate  and  other 
IHwperty  owned  by  the  company,  under  the 
direction  and  orders  of  the  court  Subse- 
quently the  following  letter  was  written  by 
appellant  to  appellee,  and  received  by  the 
latter:  "Denver,  Colorado,  May  29.  1906. 
"EL  A.  Bromley,  Receiver,  Brighton,  Colo. — 
Dear  Sir:  Mr.  Herman  Rueter  was  here  last 
week  and  I  bad  a  talk  with  him  in  regard  to 
the  purchase  of  the  Brighton  elevator,  to- 
gether with  the  four  lots  that  go  with  the 
property.  Myself  and  our  superintendent 
went  down  and  looked  it  over  and  I  offered 
two  thousand  five  hundred  cash.  I  am  this 
day  in  receipt  of  a  letter  from  Mr.  Rueter 
accepting  my  offer.  He  says  be  gave  the  let- 
ter to  yoD  and  that  you  informed  him  you 
wonld  accept  the  offer  but  that  you  had  to 
go  away  for  three  or  four  days  and  that  as 


soon  as  you  returned  you  would  get~tlie 
title  and  abstract  and  turn  the  property  over 
to  me.  In  accordance  with  this  letter  I  will 
understand  that  the  property  is  sold  by  you 
and  purchased  by  me  on  above  terms  and  to 
show  good  faith,  enclosed  find  my  check  for 
$100  to  apply  on  the  payment  The  other 
$2,400  to  be  paid  as  soon  as  title  is  made  sat- 
isfactory to  our  attorney,  you  to  furnish  ab- 
stract as  soon  as  you  possibly  can.  Please 
acknowledge  receipt  of  this  check  and  state 
definitely  how  soon  you  can  give  possession. 
I  don't  think  we  ought  to  pay  the  entire 
taxes  for  the  year  1906  as  the  year  is  now 
half  past  and  it  would  be  fair  to  deduct  the 
proportionate  amount  of  taxes;  that  Is  to 
say,  whatever  the  taxes  were  last  year,  I 
think  that  5-12ths  of  that  amount  covering 
the  five  months  of  this  year  that  you  have 
been  in  possession  should  be 'deducted  from 
the  purchase  price.  We  should  like  to  send 
some  one  down  at  once  to  begin  work  re- 
modeling the  place.  Kindly  advise  us  wheth- 
er or  not  we  may  do  so,  obliging.  Will  have 
two  men  go  to  work  there  in  the  morning. 
Tours  very  truly,  [Signed]  J.  K.  Mullen." 
The  Mr.  Rueter  mentioned  in  the  letter 
was  an  officer  and  a  large  stockholder  and 
creditor  of  the  Brighton  Company,  and,  in 
order  to  accomplish  the  vrindlng  up  of  its  af- 
fairs and  sale  of  its  assets,  he  had  induced 
appellant  to  make  an  examination  of  the 
mill  and  elevator  property,  which  was  fol- 
lowed by  the  proposal  for  Its  purchase.  In- 
dicated in  the  letter  to  the  receiver.  It  does 
not  appear  that  appellee  made  any  direct  re- 
ply to  appellant's  letter,  but  he  retained  and 
collected  the  check  for  $100  sent  by  the 
appellant;  and  the  latter  took  possession  of 
the  property  within  a  few  days  after  the 
date  of  his  letter,  and  proceeded  to  make 
some  extensive  repairs  and  alterations,  as 
hereafter  stated.  On  the  26th  day  of  June, 
following  the  receipt  of  appellant's  letter, 
appellee  obtained  an  order  from  the  judge  of 
the  district  court,  authorizing  him  to  sell  and 
convey  lots  46  and  47,  and  fractional  lots  48 
and  49,  In  block  3,  Brighton  Park,  Adams 
county,  "at  private  sale  for  not  less  than 
twenty-five  hundred  dollars  ($2,500),  and  for 
as  much  higher  price  as  is  possible  to  procure 
therefor,"  and,  when  sold,  "to  execute  a 
proper  deed  of  conveyance  therefor  to  the 
purchaser,  tbe  same  to  be  first  approved  by 
the  court  before  delivery."  That  order  was 
made  upon  the  petition  of  the  receiver  for 
permission  to  sell,  at  private  sale,  the  prop- 
erty described,  stating  that  he  "has  an  offer 
therefor  from  one  J.  K.  Mullen  of  twenty-five 
hundred  dollars  ($2,500.00);  that  this  is  the 
best  offer  that  he  has  been  able  to  get ;  and 
that  he  believes  the  same  to  be  as  much  as 
the  property  Is  worth  and  the  most  that  can 
be  obtained  for  it,"  and  asking  the  court's 
order  to  "sell  said  property  to  said  J.  K. 
Mullen,  and  to  make  a  deed  in  accordance 
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with  said  order."  Some  time  after  Angust 
8th  following,  appellee  transmitted  to  appel- 
lant, or  his  attorney,  a  receiver's  deed,  bear- 
ing date  August  8,  1906,  purporting  to  con- 
vey to  the  appellant  lots  46,  47,  48,  and  49, 
block  S,  Brighton  Park;  the  granting  clause 
containing  the  recital  that  "the  Intention  of 
this  deed  is  to  convey  all  of  the  right,  title 
and  interest  of  said  milling  company  in  and 
to  said  property  to  grantee  herein,  and  also 
to  convey  to  grantee  herein  all  of  the  right, 
title  and  interest  of  said  company  in  and  to 
the  mill  and  machinery  and  other  property 
appurtenant  to  said  milling  and  elevator 
business."  An  abstract  of  the  title  of  the 
lots  was  sent  with  the  deed.  The  deed  was 
returned  to  appellee  by  appellant's  attorney 
on  August  22,  1906,  with  a  letter  from  the 
attorney,  In  which  he  stated:  "We  have  held 
the  deed  up  to  hear  from  yon  or  Mr.  Garard 
in  regard  to  the  claim  of  the  Union  Pacific 
Railway  Company  as  to  its  ownership  of  a 
portion  of  the  property,  and  that  we  might 
take  the  matter  up  with  you  and  see  if  yon 
could  make  Mr.  Mullen  any  title  to  the  prop- 
erty. A  recent  letter  from  Mr.  Gaiard  shows 
OS  that  he  is  not  Inclined  to  do  anything  in 
the  matter  and  I  will  write  him  on  that 
I>oint,  but  anyway,  we  are  of  the  opinion 
that  you  could  not  give  us  any  title  as  re- 
ceiver; and  further  this  deed  is  not  in  such 
form  that  we  could  approve  It  even  if  you 
could  give  such  title,"  etc.  Mr.  Garard  was 
the  attorney  for  the  receiver.  It  appears 
that  the  deed  so  returned  thereafter  re- 
mained in  the  hands  of  the  appellee.  There 
appear  to  have  been  some  further  communi- 
cations betweoi  appellant  and  appellee,  or 
their  attorneys,  the  exact  nature  whereof  is 
not  shown  by  the  record,  until  about  March 
19,  1907,  on  which  date  the  receiver  procured 
from  the  Judge  of  the  court  an  order  to  ,tbe 
effect  that  appellant  "accept  the  deed  here- 
tofore tendered  him  by  the  receiver  and  pay 
the  amount  due  on  the  agreed  purchase  price 
of  said  property,  or  show  cause  to  said  court 
why  the  same  should  not  be  dene." 

In  response  to  this  order  to  show  cause,  ap- 
pellant filed  an  answer,  setting  up  his  letter 
to  appellee  of  May  29th,  the  payment  of  the 
$100,  and  the  delivery  of  the  abstract  of  title 
of  the  lots  to  appellant  for  examination.  He 
farther  averred  that  he  caused  examination 
to  be  made  of  the  title  to  the  premises,  which 
showed  that  the  title  to  the  greater  part  of 
the  lots  was  vested  in  the  Union  Pacific  Rail- 
road Company,  and  not  in  the  Brighton 
Company  or  i£s  receiver,  and  that  the  receiv- 
er, at  the  time  of  receiving  the  offer  to  pur- 
chase, knew  the  title  was  in  that  condition; 
that  the  respondent  (appellant)  bad  at  all 
times  since  the'  date  of  his  offer  been  ready, 
able,  and  willing  to  comply  with  the  same, 
but  that  the  receiver  had  failed  and  refused 
to  convey  a  good  and  sufficient  title  to  the 
lots,  or  to  refund  the  $100  paid.  This  plead- 
ing contained  a  prayer  that  the  receiver  be 


ordered  to  refund  the  $100,  and  that  the 
order  of  June  26tb  be  rescinded  and  held 
for  naught.  Subsequently  appellee  filed  what 
was  styled  an  answer  to  the  above-mentioned 
pleading  of  appellant,  In  which  he  denied  its 
statements  with  reference  to  the  title,  and 
aflarmatively  averred  that  the  title  of  the 
Brighton  Company,  as  tendered  by  the  re- 
ceiver, was  good  and  sufficient,  and  that  the 
claim  of  the  railroad  company  was  without 
merit  This  answer  of  the  appellee  also  al- 
leged, among  other  things,  that  appellant 
took  possession  of  the  property,  with  the 
building  situated  thereon  and  the  machinery 
and  appliances  therein  contained,  and  re- 
modeled and  enlarged  the  old  building,  mak- 
ing it  an  Integral  part  of  a  new  building 
erected  upon  the  same  ground,  and  thereafter 
occupied  and  used  the  premises  for  the  pur- 
poses of  a  mill  and  elevator;  and  that  appel- 
lant "has  retained  and  now  has  full,  com- 
plete, and  undisturbed  possession  thereof."  In 
one.  or  more  of  the  so-called  separate  defens- 
es of  the  receiver's  answer,  there  were  state- 
ments to  the  effect  that  appellant  purchased 
the  property  at  a  judicial  sale,  with  notice 
of  the  alleged  defect  in  the  title.  In  one  of 
these  defenses,  it  was  averred  that  "the 
buildings  and  property  of  the  Brighton  Com- 
pany were  placed  upon  said  property  by  and 
with  the  consent  of  the  Union  Pacific  Rail- 
way Company,"  with  full  knowledge  of  the 
purposes  for  which  the  same  were  to  be  used: 
and  that  the  railroad  company  had  permitted 
appellant  to  occupy  and  use  the  same.  There 
were  further  allegations  to  the  effect  that  ap- 
pellant, by  retaining  the  possession  of  the 
premises,  had  estopped  himself  from  refus- 
ing to  complete  the  purchase.  Other  allega- 
tions of  the  answer  need  not  be  stated.  A 
motion  interposed  by  appellant  to  strike  ont 
most  of  the  affirmative  allegations  In  the  re- 
ceiver's answer,  and  his  demurrer  to  the  al- 
leged affirmative  defenses  therein,  were  over- 
ruled. Thereupon  replication  was  filed, 
wherein  the  appellee  admitted  his  possession 
of  the  property,  and  that  his  occupancy  was 
with  the  permission  of  the  Union  Pacific 
Railroad  Company,  and  denied  practiaiUy 
all  other  allegations  of  the  receiver's  answer. 
The  answer  of  the  receiver  prayed  that  the 
court  order  appellant  to  pay  to  the  receiver 
the  sum  of  $2,400,  with  Interest,  etc. 

Upon  issues  thus  framed,  the  matter  was 
tried  before  the  court,  with  the  result  that 
Judgment  was  rendered  ordering  appellant  to 
pay  appellee,  as  receiver,  $2,400,  for  the  use 
of  the  Brighton  Company,  and  that  appellant 
pay  the  costs  of  the  proceeding  against  him, 
taxed  in  the  sum  of  $265.77,  from  which 
Judgment  this  appeal  was  prosecuted. 

[1]  It  appeared  from  the  evidence  that  ou 
September  28,  1869,  a  receiver's  receipt  was 
issued  by  the  receiver  of  the  United ,  States 
land  office  at  Denver  to  David  H.  Moffat, 
Jr.,  which  was  followed  by  a  patent  to  Mof- 
fat from  the  United  States,  of  date  May  10, 
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1870,  for  a  part  of  section  6,  township  1  S., 
range  66  W.,  which  Included  the  four  lots 
npon  which  was  situated  the  mill  and  eleva- 
tor building  of  the  Brighton  Company,  and 
to  which  that  company  claimed  title  through 
■  chain  of  mesne  conveyances  from  said  orig- 
inal patentee,  Moffat.  The  Brighton  Com- 
pany, then,  was  in  possession  of  the  prem- 
ises, and  all  thereof,  so  far  as  this  record 
8bow8,  by  its  receiver,  with  apparent  title 
of  record  from  the  government  of  the  United 
States,  based  upon  the  receiver's  receipt  and 
patent,  above  mentioned,  when  appellant  took 
possession  of  the  property.  The  objection  to 
the  title  thus  tendered  by  the  receiver  was 
grounded  in  the  conceded  fact  that  the  great- 
er part  of  the  four  lots,  including  the  part 
npon  which  the  buildings  were  constructed, 
i8  within  the  strip,  200  feet  In  width,  meas- 
ured from  the  center  line  of  the  main  track 
of  the  Union  Padflc  Railroad  Company;  and 
therefore.  It  la  contended,  that  the  portion 
of  the  lots  containing  the  buildings  is  a  part 
of  the  right  of  way  acquired  by  the  railroad 
company's  predecessor  in  title,  the  Denver 
Padflc  Railway  &  Telegraph  Company,  un- 
der certain  acts  of  Congress,  to  wit,  the  act 
of  July  1,  1862,  c.  120,  12  Stat.  489,  provid- 
ing for  the  Incorporation  of  tUe  Union  Pacif- 
ic Railroad  Company  and  the  construction  of 
its  railroad,  etc.,  and  amendatory  and  sup- 
plemental acts;  it  being  shown  that  the 
main  line  of  the  railroad  of  the  Union  Pacific 
Company  in  that  locality  Is  the  same  as  to 
location  as  the  road  originally  graded  and 
constructed  by  the  Denver  Pacific  Railway 
&  Telegraph  Company.  The  history  of  these 
"Pacific  Railroad  acts,"  so  far  as  they  affect 
this  controversy,  and  the  construction  given 
them  by  the  courts  of  the  United  States,  may 
be  fonnd  in  the  opinion  of  the  Circuit  Court 
of  Appeals  of  this  judicial  circuit  (the  pres- 
ent Mr.  Justice  Van  Devanter  writing),  in 
Stuart  V.  Union  Pacific  B.  R.  Co.,  178  Fed. 
753,  103  C.  C.  A  89,  and  in  the  several  opin- 
ions of  the  Judges  of  the  same  court  In  the 
r*oent  case  of  Union  Padflc  R.  R.  Co.  v. 
City  of  Greeley,  189  Fed.  1,  110  C.  C.  A.  6T1. 
and  In  decisions  of  the  Supreme  Court  of  the 
United  States  referred  to  In  those  opinions. 
The  varions  acts  of  Congress  mentioned 
were  offered  in  evidence  at  the  hearing  In 
the  district  court,  as  well  as  a  certain  mas- 
ter's deed  to  the  Union  Paclflc  Railroad  Com- 
pany, whereby  that  company  acquired  title, 
through  mortgage  foreclosure,  to  all  the  rail- 
road, right  of  way,  lands,  land  grants,  rail- 
road property,  and  franchises  formerly  own- 
■«d  by  the  Denver  Padflc  Railway  &  Tele- 
graph Company,  the  company  mentioned  in 
the  act  of  Congress  of  March  3,  1869,  c.  127, 
15  Stat.  324,  which  act  Is  discussed  in  the 
opinions  in  Union  Pac.  R.  R.  Co.  v.  City  of 
Greeley,  supra.  It  was  also  in  evidence  that 
the  roadway  of  the  Union  Paclflc  Company 
is  on  the  same  location  as  the  original  line 
oC  the  Dwver  Padflc  Railway  &  Telegraph 


Company  from  Denver  to  Cheyenne.  With- 
out entering  into  any  general  discussion  of 
the  various  opinions  in  the  Greeley  Case, 
supra,  It  suffices  to  say  that  all  of  the  judges 
were  agreed  that  In  virtue  of  the  provisions 
of  the  act  of  March  3,  18C9,  in  connection 
with  the  original  Union  JPacific  act  of  July 
1,  1862,  and  the  amendatory  act  of  July  2, 
1864,  c.  216,  13  Stot  356,  the  predecessors 
In  title  of  the  present  Union  Pacific  Rail- 
road Company  acquired  a  right  of  way  over 
the  public  lands  of  the  United  States  extend- 
ing 200  feet  in  width  on  each  side  of  the 
center  line  of  the  railroad  of  the  Denver 
Pacific  Railway  &  Telegraph  Company  from 
Denver  to  Cheyenne.  As  to  the  date  when 
the  grant  of  such  right  of  way  took  effect, 
as  against  Individuals  claiming  rights  de- 
rived from  the  United  States  by  private  pur- 
chase, or  otherwise  under  the  land  laws  of 
the  general  government,  there  was  a  division 
of  opinion,  two  of  the  Judges  holding  that  the 
government's  power  of  disposition  of  lands 
within  the  Umlts  of  the  400-foot  right  of 
way  terminated  with  the  passage  of  the 
amendatory  act  of  July  2,  1864;  while  a 
third  was  of  the  opinion  that  the  grant  of 
the  right  of  way  between  Denver  and  Chey- 
enne took  effect  absolutely  as  of  the  date 
of  the  act  of  March  3,  1869.  The  conclusion 
of  the  Circuit  Court  of  Appeals  as  to  the 
grant  of  the  right  of  way  over  the  public 
lands  to  the  extent  of  200  feet  on  either  side 
of  the  center  line  of  the  Denver  Pacific  Rail- 
way &  Telegraph  Company,  as  originally 
graded  and  constructed,  Is  well  supported  by 
the  language  of  the  act  of  March  3,  1869, 
as  well  as  by  the  decision  of  the  Supreme 
Court  of  the  United  States,  construing  that 
act.  In  U.  S.  V.  U.  P.  Ry.  Co.,  148  U.  S. 
502,  13  Sup.  Ct.  724,  37  L.  Ed.  560.  See,  also, 
Stuart  V.  U.  P,  B.  R.  Co.,  supra.  The  po- 
sition assumed  by  Judge  Reed  In  the  Greeley 
Case,  that  the  grant  of  the  right  of  way  be- 
came effective  at  the  date  of  the  act  of  March 
3,  1869,  does  not  affect  the  question  present- 
ed in  this  case,  since  the  right  of  the  railway 
company  was  certainly  fixed  from  that  date; 
while  the  chain  of  title  under  which  the 
Brighton  Company  claimed  had  Its  inception 
with  the  issuing  of  the  receiver's  receipt  to 
David  H.  Moffat,  Jr.,  on  the  28th  day  of 
September,  1869.  So  that,  as  the  matter  ap- 
pears upon  the  present  record,  the  receiver's 
receipt  and  patent  to  Moffat  gave  no  title 
to  any  land  v^ithln  the  limits  of  the  right  of 
way,  as  definitely  fixed  by  said  act  of  March 
3,  1869.  M.,  K.  &  T.  By.  Co.  v.  Kansas 
Pac.  Ry.  Co.,  97  U.  S.  491,  24  L.  Ed.  1095; 
Ballroad  Co.  v.  Baldwin,  103  U.  S.  426,  26  L. 
Ed.  578;  By  bee  v.  O.  &  C.  R.  R.  Co.,  139 
U.  S.  663,  11  Sup.  Ct.  641,  35  L.  Ed.  306; 
Nor.  Pac.  Ry.  Co.  v.  Hasse,  197  U.  S.  9,  26 
Sup.  Ct.  305,  49  L.  Ed.  642;  Stuart  v.  U.  P. 
B.  R.  Co.,  supra;  U.  P.  R.  R.  Co.  v.  City  of 
Greeley,  supra. 

It  is  recognized  by  the  two  decisions  last 
cited  that  the  present  Union  Pacific  Corn- 
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jmny  has  succeeded  to  the  rights  of  its  Ta- 
rious  predecessors  In  title,  including  the  Den- 
ver Pacific  Railway  &  Telegraph  Company, 
under  the  acts  of  Congress;  and,  if  that  be 
true,  It  seems  to  follow  that  its  title  to  the 
right  of  way  in  question  is  inalienable  by 
private  grant,  with9ut  the  consent  of  Con- 
gress, and  not  subject  to  be  divested  by  ad- 
verse possession.  Nor.  Pac.  B.  R.  Co.  v. 
Smith,  171  U.  S.  2G0,  18  Sup.  Ct.  794,  43  I^ 
Ed.  157;  Nor.  Pac.  Ry.  Co.  v.  Ely,  197  U. 
S.  1,  25  Sup.  Ct.  302,  49  L.  Ed.  639;  Kindred 
V.  U.  P.  R.  R.  Co..  168  Fed.  648,  94  C.  C. 
A.  112. 

Of  course,  these  matters  are  not  for  our 
decision  upon  this  record,  further  than  this: 
Tliat  the  preceding  discussion  proves  that  the 
title  of  the  Brighton  Company  to  the  portion 
of  the  lots  Included  within  the  right  of  way 
of  the  railroad  company  is  clearly  defective, 
In  a  substantial  sense,  and  that  such  defect 
is  probably  irremediable.  As  the  part  of  the 
four  lots,  to  which  the  Brighton  Company 
was  without  title,  also  contained  the  mill 
and  elevator  building,  appellant's  objection 
to  the  title  tendered  by  the  receiver  was  evi- 
dently weighty  and  important,  and  was  not 
"without  merit,"  or  "a  false  and  fraudulent 
pretext,"  as  averred  in  the  receiver's  answer. 

[2]  The  doctrine  of  caveat  emptor  has  no 
application  to  the  conditions  here  presented. 
In  the  first  place,  it  is  the  well-settled  rule 
of  courts  of  equity,  that  where  the  court, 
through  its  receiver  or  other  administrative 
officer,  undertakes  to  sell  real  property  under 
the  orders  of  the  court,  in  circumstances  im- 
plying the  right  of  the  purchaser  to  demand 
and  receive  a  sound  title,  and  the  purchaser, 
in  good  faith,  objects  to  accepting  the  deed 
and  paying  the  purchase  price  offered,  on 
the  ground  that  the  court  is  unable  to  make 
him  a  ^ood  title,  as  bargained  for,  the  pur- 
chaser will  not  be  compelled  to  complete  his 
purchase  and  accept  a  title  which  is  bad  or 
clearly  unmarketable.  Cases  wherein  the  de- 
fects In  the  title  have  been  remedied,  or 
compensation  has  been  made  to  purchasers 
on  equitable  principles,  are  exceptional,  and 
not  within  the  present  discussion.  See  Roreir 
on  Judicial  Sales  (2d  Ed.)  $  150;  Morris  v. 
Nowatt,  2  Paige  (N.  Y.)  586,  22  Am.  Dec.  661; 
Graham  v.  Bleakle,  2  Daly  (N.  Y.)  55;  Orms- 
by  V.  Terry,  6  Bush  (Ky.)  553;  Shriver  v. 
Shrlver,  86  N.  T.  575;  Fleming  v.  Burnham, 
100  N.  T.  1,  2  N.  E.  905;  Helm  v.  Schwoerer, 
51  Misc.  Rep.  97,  99  N.  X.  Supp.  553;  Speed 
V.  Smith,  4  Md.  Ch.  299;  Hunting  v.  Walter, 
33  Md.  60;  Green  v.  Russell,  103  Mich.  6:38, 
61  N.  W.  885;  Bolivar  v.  Zelgler,  9  S.  C.  287; 
Estate  of  Whiteman,  13  Phiia.  (Pa.)  249;  fit- 
ter V.  Scott,  90  Va.  762,  19  S.  E.  776;  Duns- 
comb  V.  Hoist  (C.  C.)  13  Fed.  11;  Boorum  v. 
Tucker,  51  N.  J.  Eq.  135,  26  Atl.  456;  Roberts 
V.  Bauer,  35  La.  Ann.  453.  Watrous  v.  Hii- 
liard,  38  Colo.  255,  88  Pac.  183,  prescribes  no 
different  rule.  In  that  case,  the  excuse  of- 
fered by  the  purchaser  for  not  complying 


with  bis  bid  was  denounced  by  the  court  as 
"paltry." 

[3]  Furthermore,  the  evidence  before  us 
clearly  shows  that  there  was  no  completed 
sale  as  between  the  appellant  and  appellee. 
The  former's  proposition  was  in  writing,  and 
expressed  in  tolerably  plain  English  on  offer 
to  purchase  "the  Brighton  elevator,  together 
with  the  four  lots  that  go  with  the  proper- 
ty," for  $2,500  cash,  and  it  was  stated:  "In 
accordance  with  this  letter  I  will  under- 
stand that  the  property  is  sold  by  you  and 
purchased  by  me  on  above  terms  and  to 
show  good  faith,  enclosed  find  my  check  for 
$100  to  apply  on  the  payment,  the  other 
$2,400  to  be  paid  as  soon  as  title  is  made  sat- 
isfactory to  our  attorney,  you  to  furnish  ab- 
stract as  soon  as  you  possibly  can."  Now, 
the  appellee,  by  his  own  testimony,  knew  at 
that  time  Oiat  that  part  of  the  lots  upon 
which  the  elevator  was  situated  was  with- 
in the  200  feet  claimed  by  the  railroad  com- 
pany as  its  right  of  way.  It  was  impos- 
sible, therefore,  for  him  to  comply  with  the 
terms  of  appellant's  offer. 

The  order  of  June  26,  1906,  was  not.  In 
form  or  substance,  the  confirmation  of  a  sale 
to  appellant.  It  seems  to  have  been  obtained 
without  notice,  and  upon  its  face  merely  au- 
thorized the  receiver  to  sell  the  property  for 
the  price  mentioned,  or  as  much  more  as  be 
might  be  able  to  get  for  it.  In  addition  to 
this,  the  court  had  not  the  power  to  make  a 
contract  for  appellant,  without  his  consent, 
to  purchase  the  property  on  any  conditions 
other  than  those  contained  in  his  offer. 
There  was  no  proof  that  he  ever  proposed  or 
agreed  to  purchase  or  accept  the  title  of  the 
Brighton  Company,  or  made  any  offer,  except 
that  contained  in  his  letter  of  May  29th;  but 
the  evidence  was  conclusive  to  the  contrary. 

Within  a  few  days  after  the  date  of  his 
letter,  appellant  took  possession  of  the  ele- 
vator building  and  premises,  and  immediate- 
ly proceeded  to  make  extensive  repairs  and 
betterments  in  the  old  building.  He  remod- 
eled it  and  installed  therein  new  and  Im- 
proved mill  machinery  and  equipment,  and 
constructed  a  new  elevator  and  warehouse 
adjoining,  on  the  same  premises.  This  work 
appears  to  have  been  done  during  the  sum- 
mer of  1906,  at  an  expense  to  appellant  of 
about  $5,000.  All  of  this  was  with  the  ap- 
probation of  the  appellee,  who  stated  that  he 
was  glad  to  have  appellee  take  possession  of 
the  property,  and  he  was  evidently  pleased 
to  have  it  off  bis  hands.  It  is  true  that  ap- 
pellee made  no  misrepresentation  or  repre- 
sentation of  any  kind  to  appellant  to  induce 
him  to  take  the  property ;  neither  did  the 
former  give  the  latter  any  information  with 
respect  to  the  title,  further  than  to  submit 
the  deed  and  abstract  for  examination  some 
time  in  August,  1906. 

The  contention,  persistently  advocated  by 
appellee's  counsel,  that  the  Brighton  Compa- 
ny has  complete  title  to  all  of  the  property 
described  in  the  deed  tendered  to  the  appel- 
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Umt,  notwithstanding  the  nndispnted  fact 
that  a  large  part  of  all  the  lots,  including  the 
Improvements  and  trackage  facilities  In  con- 
nection therewith,  to  located  within  200  feet 
of  the  center  of  the  main  track  of  the 
Union  Padflc  Railroad  Company,  cannot  be 
upheld,  as  has  been  already  shown.  On  the 
other  hand,  it  is  reasonably  certain  from  the 
record  that  appellant  took  possession  of  the 
property,  and  made  the  expenditures  and 
ImproTements  thereon.  In  the  expectation,  in- 
duced principally  by  the  statements  of  Mr. 
Raeter,  that  he  would  be  able  to  purchase 
the  entire  property  on  the  terms  of  the  pro- 
posal made  to  the  appellee.  Appellant  tes- 
tified that  when  he  sent  the  letter  of  May 
29,  1906,  he  had  no  Information  whatever 
that  the  entire  lots  upon  which  the  mill 
building  shown  him  by  Mr.  Rueter  stood 
were  not  the  property  of  the  Brighton  Com- 
pany, and  that  his  offer  was  for  the  property 
as  an  entirety.  In  consideration  of  Its  loca- 
tion as  trackage  property,  with  the  side 
track  facilities  already  provided.  His  writ- 
ten proposal,  however,  was  sufficiently  def- 
inite and  self-explanatory,  and  Its  purport 
was  not  and  could  not  have  been  misunder- 
stood. 

It  is  further  strenuously  argued  for  ap- 
pellee that  appellant  has  waived  any  right  to 
object  that  the  Brighton  Company  Is  without 
title  to  the  portion  of  the  lots  mentioned, 
because  he  has  not  offered  to  restore  the  pos- 
session of  the  property  to  appellee;  and  a 
number  of  cases  have  been  cited  as  bearing 
upon  the  conditions  upon  which  equity  will 
grant  relief  by  way  of  the  rescission  or  can- 
cellation of  a  contract.  It  Is  not  per<?eived 
that  those  cases  have  any  application  to  the 
proceedings  instituted  by  appellee  on  the 
basis  of  the  order  to  show  cause.  Under  the 
terms  of  that  order,  appellant's  attitude 
would  appear  to  have  been  rather  analogous 
to  that  of  a  vendee,  made  defendant  to  a 
suit  for  purchase  money  by  a  vendor,  who 
was  unable  to  convey  a  satisfactory  title,  as 
agreed,  assuming,  for  the  argument,  the  ex- 
istence of  a  contract  for  the  purchase  of 
the  property.  '  In  a  case  like  the  one  last 
supposed,  It  was  said:  "If,  by  reason  of  a 
substantial  defect  in  the  title,  the  vendor  Is 
unable  to  carry  out  the  contract  on  his  part. 
It  by  no  means  follows  that  a  vendee  who 
has  acquired  possession  thereunder  can  re- 
tain such  possession,  refuse  to  accept  a  con- 
veyance, and  arbitrarily  refuse  any  perform- 
ance on  his  part.  He  may  elect  to  accept  the 
title  as  It  Is,  with  such  redaction  of  the  pur- 
chase price  as  will  compensate  him  for  the 
deficiency  (Pomeroy  on  Contracts.  {  438,  and 
cases  cited),  or  rescind  the  contract.  If  he 
elects  to  rescind,  he  must  offer  to  restore 
possession  upon  the  repayment  to  him  of  the 
money  advanced,  with  interest,  and  the  value 
of  such  Improvements  as  he  has  placed  on 


the  premises,  less  the  gam  he  has  derived 
from  their  use  and  enjoyment  In  such  case, 
unless  the  amount  he  is  mtitled  to  recover 
be  paid,  or  secured  to  his  satisfaction,  he 
may  retain  possession  until  this  Is  done.  Mc- 
Indoo  V.  Morman,  26  Wis.  588  [7  Am.  Rep. 
96];  Taft  v.  Kessel,  16  Wis.  291;  Foley  v. . 
Crow,  37  Md.  51;  Davison  v.  Perrlne,  22 
N.  J.  Eq.  87;  Wiley  v.  Howard,  15  Ind.  169; 
Stoddart  v.  Smith,  5  Bin.  [Pa.]  355 ;  Wood- 
man V.  Freeman,  25  Me.  631."  Florence  O. 
&  R.  Co.  V.  McCandless,  26  Colo.  534,  58  Pac. . 
1064.  But  It  is  apprehended  that  there  Is 
no  fixed  or  arbitrary  rule  to  control  the 
equities  of  all  cases.  Mclndoo  v.  Morman, 
supra;  2  Warvelle,  Vendors,  {  869. 

We  refrain  from  pursuing  this  branch  of 
the  Inquiry  at  greater  length,  because  of  the 
fact,  to  which  attention  has  already  been 
called,  that ,  no  contract  for  purchase  was 
ever  consummated  with  appellant.  The  po- 
sition of  counsel  for  appellee,  that  the  con- 
tract was  "executed  upon  the  delivery  of 
the  deed  approved  by  the  court,"  is  met  by 
the  unsurmountable  difficulty  that  the  deed 
was  not  accepted,  because  the  title  was  not 
satisfactory,  and  could  not  be  made  so. 
There  was  therefore  no  agreement  at  all  up- 
on the  terms  of  purchase,  as  proposed  by 
appellant,  who  appears  to  have  gone  into  the 
possession  of  the  proi)erty  and  made  the  ex- 
penditures thereon,  with  the  consent  of  ap- 
pellee, pending  an  unconcluded  negotiation 
for  the  purchase  of  the  premises.  In  such 
circumstances,  the  court  cannot  make  a  con- 
tract for  the  parties  out  of  the  mere  fact  of 
possession;  nor  can  It  force  appellant  to  ac- 
cept and  pay  for  a  mere  paper  title  to  prop- 
erty, in  direct  opposition  to  the  expressed 
conditions  of  his  written  proposition.  The 
result  of  the  matter  is  that  the  rule  upon 
appellant  to  "accept  the  deed  tendered  him 
by  the  receiver,  and  pay  the  amount  due  on 
the  agreed  purchase  price  of  said  property," 
or  show  cause,  etc..  was  unauthorized,  and 
that  the  final  Judgment  entered  by  the  court 
In  pursuance  of  that  rule  was  unsupported 
by  the  evidence. 

What  has  been  said  seems  to  sufficiently 
dispose  of  the  case  upon  the  record  present- 
ed here.  The  decision  is  confined  to  the  prop- 
osition that  appellant  is  not  a  purchaser  of 
the  property  from  the  receiver,  because  of 
the  failure  to  comply  with  the  requirements 
of  appellant's  offer,  with  respect  to  title.  No 
other  question  arising  out  of  appellant's  tak- 
ing or  retaining  possession  of  the  property, 
or  affecting  the  ownership  of  the  building, 
machinery,  etc..  Is  determined.  The  present 
order  will  be  that  the  Judgment  of  the  dis- 
trict court  of  Adams  county  is  reversed,  and 
the  cause  is  remanded  to  that  court,  with  di- 
rection to  vacate  the  order  to  show  cause. 

Reversed. 
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(a  Colo.   App.   440) 

HAVEH  T.  COLLINS. 

(Court  of  Appeals  of  Colorado.     March   11, 
1912.) 

JUBT  (J  13*)— Subjects. 

Where  a  complaint  which  alleged  that  the 
defendant  had  fraudulently  induced  plaintiff  to 
purchase  and  pay  face  value  for  a  certain  note 
secured  by  a  trust  deed  asked  a  rescission  of 
the  contract,  tendered  back  the  note  and  the 
trust  deed,  and  demanded  a  money  judgment 
to  reimburse  plaintiff  for  what  he  had  paid 
for  the  note,  the  action  was  equitable  in  its 
nature,  and  the  court  properly  refused  to  in- 
sdmct  the  jury  and  submitted  questions  of  fact 
to  the  jury,  and  adopted  their  answers. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  {{  35-83 ;    Dec.  Dig.  §  13.»] 

Appeal  from  District  Court,  Pueblo  Coun- 
ty;  J.  B.  Riser,  Judge. 

Action  by  John  C.  Collins  against  Edwin 
B.  Haver.  From  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Hartman  &  Ballrelcb,  Charles  W.  O'Don- 
nell,-  and  CliarleB  L.  Avery,  for  appellant. 
John  W.  Davidson,  for  appellee. 

OUNNINOHAM,  J.  CoUins,  as  plaintiff 
below,  brought  an  action  alleging  that  Ha- 
ver, the  defendant,  had  fraudulently  Induced 
him  to  purchase  a  certain  promissory  note 
of  the  face  value  of  $800,  and  for  which  Col- 
lins paid  the  face  value,  which  said  note 
Haver  held  against  one  W.  A.  Williams.  As 
alleged,  the  fraud  consisted  of  false  repre- 
sentations concerning  the  solvency  of  Wil- 
liams, and  the  vHlue  of  certain  lands  on 
which  Williams  bad  given  a  trust  deed  to 
Haver  to  secure  the  note  in  question. 

When  the  case  was  called,  defendant  ob- 
jected to  a  jury,  giving  as  his  reason  there- 
for that  the  case  was  equitable  in  its  nature, 
and  should  be  tried  by  the  court.  The  court 
overruled  this  objection,  without  any  sugges- 
tion whatever  from  plaintiff,  and  without 
assigning  any  reason  for  its  ruling.  At  the 
conclusion  of  the  testimony,  each  side  ten- 
dered instructions,  on  which  the  judge  in- 
dorsed the  following:  "This  being  an  equity 
case,  all  tendered  Instructions  refused." 
Thereupon  the  judge  submitted  certain  ques- 
tions of  fact,  which  were  answered  by  the 
jury,  and  adopted  by  the  court,  and  incorpo- 
rated into  the  decree.  The  defendant  inter- 
posed an  objection  to  the  action  of  the  trial 
court  in  declining  to  instruct  the  jury  gen- 
ieraliy,  saying:  "The  defendant  further  ob- 
jects and  excepts  to  the  instructions  and 
each  of  them,  for  the  reason  that  the  court 
has  now  determined  that  the  case  should  be 
tried  as  an  equity  case,  and  the  jury  should 
only  be  used  as  advisors  to  the  court,  when, 
In  fact,  the  case  has  been  tried  to  the  point 
of  submitting  the  instructions,  as  a  law  case, 
and  all  evldouce  has  been  Introduced  and 
received  in  the  case  as  a  law  case,  and  that 
the  change  from  a  law  case  to  an  equity 
is   without   the  consent   or   acquiescence  of 


defendant,  and  has  pnt  him  to  a  disadvan- 
tage. Therefore,  the  defendant  objects  to 
the  submission  of  the  case  to  the  jury  in 
the  manner  in  which  it  is  now  submitted." 
The  plaintiff  again  made  no  objection  or  sug- 
gestion as  to  the  attitude  of  the  court  in  the 
matter  of  Instructing  the  jury. 

1.  Throughout  their  briefs  counsel  for  de- 
fendant repeatedly  allude  to  the  trial  judge 
"changing  the  cause  of  action  from  one  at 
law  to  one  in  equity."  It  does  not  even  ap- 
pear that  the  judge  changed  his  mind  on  the 
subject,  much  less  the  very  nature  of  the 
case  as  made  by  the  pleadings  and  the 
proof,  which  would  be  an  extremely  diffi- 
cult feat,  to  say  the  least  Moreover,  in 
treating  It  as  an  equity  case,  the  judge 
adopted  the  views  expressed  by  the  defend- 
ant when  the  case  was  called,  and  finally  act- 
ed upon  his  suggestion. 

2.  The  case  seems  to  have  been  brought  to 
rescind  an  executed  contract  The  plaintiff 
in  his  complaint  and  on  the  trial  tendered 
the  note  and  trust  deed  to  defendant — that 
is,  offered  to  return  same — and  the  judgment 
demanded  was  for  the  money  which  had 
teen  paid  for  the  note,  together  with  inter- 
est thereon,  less  certain  interest  that  had 
been  paid.  We  therefore  conclude  that  the 
case  was  equitable  in  its  nature,  and,  if  so, 
the  action  of  the  trial  judge  in  instructing 
the  jury  specially,  as  he  did,  was  proper. 

3.  We  have  examined,  with  care,  the  en- 
tire evidence,  as  the  same  appears  in  the 
original  bill  of  exceptions,  and  are  unable  to 
discover  how  either  the  jury  or  the  trial 
judge  could  have  reached  conclusions  differ- 
ent from  those  appearing  in  the  verdict  and 
decree.  Hence  the  Judgment  must  be  af- 
firmed. 

Affirmed. 


(21  Colo.  App.   4») 

KIT  CARSON  LAND  CO.  v.  ROSENBEBBT. 

(Court  of  Appeals  of  Colorado.     March   11, 
1912.) 

Taxation  (J  761*)— Adveksb  Possessiok  (| 
79*)— Tax  Deeds— Validity. 

A  tax  deed  is  void  on  its  face,  and  insuf- 
ficient even  as  color  of  title,  if  it  shows  tliat 
several  distinct  and  noncontiguous  tracts  were 
sold  en  masse,  and  not  separately  as  the  law 
requires,  and  that  the  tax  for  which  the  sale 
was  made  was  the  tax  for  the  entire  property, 
and  does  not  show  the  amount  of  tax  on  each 
separate  and  distinct  tract,  and  particularly 
upon  the  tract  in  question. 

[Bid.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §$  1510-1513;  Dec.  Dig.  $  761:* 
Adverse  Possession,  Cent  Dig.  H  459-462; 
Dec.  Dig.  {  79.*] 

Appeal  from  District  Court,  Kit  (^rson 
County;    W.  S.  Morris,  Judge. 

Action  by  Jerry  F.  Bosenberry  against  the 
Kit  Carson  Land  Company.  Judgment  fot 
plaintiff,  and  defendant  appeals.    Affirmed. 


*For  other  cases  see  eame  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Ols.  Key  No.  Series  &  Rep'r  indexes 


Digitized  by 


Google 


MerJ 


8TAT1!  T.  OBK 


73 


LoolB  Vogt  and  P.  B.  Godsman,  for  appel- 
lant J.  E.  SlmoDBon  and  W.  O.  Simodaon, 
for  ai>pellee. 

SCOTT,  P.  J.  Tbls  was  an  action  by  ap- 
pellee, plaintiff  below,  to  quiet  title  to  the 
8.  E.  M,  of  section  5,  township  9  S.,  range  44 
W.,  sixth  P.  M^  sitaated  In  Kit  Carson  coun- 
ty, Colo.  The  appellant,  defendant  below, 
filed  an  answer,  denying  that  the  plaintiff 
was  the  owner  and  entitled  to  the  tract  of 
land  in  question,  and  a  cross-complaint,  al- 
leging ownership,  and  asking  that  the  title 
be  quieted  in  It.  The  plaintiff  below  relies 
tapon  a  patent  from  the  government  to  him- 
self, dated  December  10,  1900.  The  defoid- 
ant  relies  on  a  tax  deed  dated  November  3, 
1904. 

The  plaintiff  objected  to  the  Introduction 
of  the  tax  deed  In  evidence  for  the  reason, 
among  others,  that  the  deed  was  void  on  Its 
face,  which  objection  was  sustained  by  the 
court,  and  judgment  was  thereupon  rendered 
for  the  plaintiff.  The  tax  deed  upon  its  face 
shows  that  several  distinct  and  noncontigu- 
ous tracts  of  land  were  offered  and  sold  en 
masse,  and  not  separately  as  the  law  requires, 
and  that  the  tax  for  which  the  sale  was 
made  was  the  tax  for  the  entire  property, 
and  does  not  show  the  amount  of  tax  on 
each  separate  and  distinct  tract,  and  i»ar- 
tlcularly  upon  the  tract  In  question.  It  is 
not  necessary  to  cite  authorities  In  support 
of  the  conclusion  that  the  tax  deed  Is  void 
upon  its  face. 

There  is  no  other  claim  of  title  upon  the 
part  of  the  defendant  than  the  tax  deed. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Judges  concurring. 


(34  Nev.  a7) 

STATE  V.  ORB. 


(No,  1,934.) 


(Snpreme  Court  of  Nevada.    March  27,  1912.) 

1.  CBimiTAi.  Law  (|  919*)— TbtaI/— Imfropeb 
ABOcrifENT  OF  District  Attorney. 

The  remarks  of  the  district  attorney  in  his 
argument  that  accused  on  trial  for  assault  with 
intent  to  mnrder  was  a  resident  of  the  tender- 
loin district,  and  resided  with  a  prostitute,  are 
improper,  when  not  justified  by  the  evidence, 
and,  where  exception  was  taken  at  the  time, 
the  court,  satisfied  that  the  jury  was  prejudiced 
thereby,  may  grant  a  new  trial. 

[Ed.  Note.^ — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S{  2197-2201;  Dec.  Dig.  { 
919.*] 

2.  Cbiminai,  Law    ({   1090*)— AppkaI/— Pbb- 
sumptioss. 

Ad  order  granting  a  new  trial  for  improp- 
er remarks  of  tbe  district  attorney  in  his  argu- 
ment will  be  affirmed,  in  the  absence  of  a  bill 
of  exceptions  showing  error  in  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  2663,  2789,  2803-2827, 
2927,  2928,  2948,  3204;    Dec.  Dig.  i  1090.*] 

3.  CHiiaifAi.  Law  (J  1176*)— New  Tbial. 

The  failnre  of  connsel  for  accused  to  sign 
a  motion  for  new  trial  made  in  open  court  by 


him  on  the  written  grounds  stated  in  the  mo- 
tion is  not  material  error. 

[Ed.   Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {(  3190,  3191;    Dec.   Dig.t  f 
1176.*) 
4.  Cbiminai,   Law    (i   1090*) —Motion   fob 

New  Trial  —  Bill  of  Exokftionb  —  Statb- 

UENT  of  Facts. 

A  motion  for  a  new  trial  under  Rev.  Laws. 
i  7234,  authorizing  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  law  or  evidence, 
may  be  determined  without  any  bill  of  ex- 
ceptions, or  ttatement  or  affidavit 

[Ed.   Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  H  2653,  2789,  2803-2827,  2927, 
2028,  294B,  3204;    Dec.  Dig.  {  1000.*] 
6.  Cbimiwal   Law    ((   1090*)  —  GsANTiifo   M. 

New  Trial- Appeal— Rbcobp. 

The  state  appealing  from  an  order  grant- 
ing a  new  trial  without  any  bill  of  exceptions 
or  statement  must  present  a  bill  of  exceptions 
or  statement  on  appeal  to  show  wherem  the 
order  of  tbe  trial  court  was  erroneous,  or 
otherwise  the  order  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2653,  2789,  2803-2827,  2927, 
2928,  2948,  3204;    Dec.  Dig.  t  lOOa*] 

Appeal  from  District  Court,  White  Pine 
County;    Thomas  L.  Mittchell,  Judge. 

Robert  Orr  was  convicted  of  assault  with 
a  deadly  weapon  with  Intent  to  do  great 
bodily  injury,  and  from  an  order  granting  a 
new  trial  the  State  appeals.    Affirmed. 

Cleveland  H.  Baker,  Atty.  Gen.,  and  C. 
B.  Reeves,  Ex-Dlst  Atty.,  for  the  State.  C. 
A.  Eddy,  for  respondent 

PER  CURIAM.  This  la  an  appeal  by  the 
state  from  an  order  granting  a  new  trial. 
The  respondent  Orr,  was  indicted  for  tt)e 
crime  of  assault  with  Intent  to  kill.  Upon 
bis  trial  the  jury  returned  a  verdict  of 
"guilty  of  assault  with  a  deadly  weapon,- 
with  Intent  to  do  great  bodily  Injury."  The 
attorney  for  tbe  deiFendant  thereupon  moved 
for  a  new  trial  upon  several  grounds,  all- 
of  which  were  overruled  excepting  the  third . 
ground  assigned,  which  reads:  "That  one 
G.  R.  Reeves,  district  attorney  of  the  coun- 
ty of  White  Pine  aqd  state  aforesaid,  who 
prosecuted  this  action  .on  the  behalf  of  the 
state,  trespassed  the  rights  of  defendant  In 
the  argument  of  the  cause  to  the  jury,  and 
made  remarks  which  were  prejudicial,  and 
were  calculated  to  Influence  and  prejudice 
the  minds  of  the  jif^."  The  district  at- 
torney excepted  to  the  ruling  of  the  court, 
and  took  an  appeal  from  the  order.  So 
much  of  the  bill  of  exceptions  as  Is  material 
to  a  determination  of  the  question  presented 
reads  as  follows:  "The  evidence  establish- 
ed that  George  Fagan  was  cut  with  a  knife 
by  the  defendant  he  admitting  the  cutting 
and  relied  upon  the  grounds  of  self-defense 
to  Justify  his  acts.  The  evidence  showed 
that  the  cutting  took  place  in  the  Autumn 
Leaf  Club,  which  is  situated  In  the  tender- 
loin district  in  the  town  of  Ely,  White  Pine 
county.  Nev.;  that  after  the  submission  of 
tbe  evidence  in  the  case  by  the  state  and 
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defendant,  which  was  argued  to  the  court 
and  the  Jury  by  the  respective  counsels,  the 
jury  returned  a  verdict  of  'guilty  of  as- 
sault, with  a  deadly  weapon  with  intent  to 
do  great  bodily  liarm';  that  upon  the  26th 
day  of  September,  A.  D.  1910,  defendant, 
through  his  counsel,  G.  A.  Eddy,  moved  for 
a  new  trial;  that  said  motion  for  a  new 
trial  was  filed  and  came  on  to  be  beard  be- 
fore the  court,  whereupon  attorney  for  the 
state  interposed  an  objection  anck  demurred 
to  the  motion  upon  the  ground  that  said  mo- 
tion was  not  signed  by  any  person,  and  that 
said  motion  was  improperly  before  the  court, 
and  the  said  motion  was  not  supported  by 
affidavit,  statement  of  facts  settled  by  the 
court,  bill  of  exceptions,  depositions,  copy 
of  the  minutes  of  the  court,  or  by  any  evi- 
dence before  the  court,  to  which  the  court 
then  and  there  overruled  the  objections  of 
the  state  to  which  the  state  took  exceptions 
upon  the  ground  stated  in  the  objections; 
that  thereafter  the  motion  was  submitted 
to  the  court,  and  the  court  then  and  there 
overruled  defendant's  said  motion  on  all 
matters  and  causes  except  as  to  the  third 
cause,  wherein  the  defendant  alleged  that 
remarks  of  t^e  prosecution  to  the  Jury  dur- 
ing the  course  of  the  argument  was  prejudi- 
cial to  the  defendant's  interests,  and  the 
jury  was  unduly  influenced  by  said  remark, 
said  remark  being  more  fully  set  forth  in  de- 
fendant's motion  for  a  new  trial.  The  court 
then  and  there  ruled  and  ordered  the  ver- 
dict set  aside  and  a  new  trial  granted  to  de- 
fendant, to  which  the  state  excepted  on  the 
ground  that  said  rulings  [here  follows  the 
grounds  of  exception,  which  are  substan- 
tially the  same  as  those  stated  in  the  objec- 
tion to  the  motion  above  quoted]." 

[1]  The  remarks  of  the  district  attorney 
which  were  deemed  prejudicially  objection- 
able by  the  trial  court  are  neither  set  out  in 
the  motion  for  a  new  trial,  nor  embodied  in 
the  bill  of  exceptions  contained  in  the  rec- 
ord on  appeal.  Counsel  for  respondent  in  his 
brief  sets  out  that  the .  objectionable  lan- 
guage was  as  follows:  "That  the  defend- 
ant was  a  resident  of  the  tenderloin  district 
of  the  city  of  Ely,  and  resided  with  a  com- 
mon prostitute."  While  these  remarks,  if 
correctly  quoted,  are  not  properly  before  the 
court  for  consideration,  the  district  attorney 
'  in  arguing  the  case  upon  appeal  did  not 
question  their  correctness.  Conceding  for 
the  purposes  of  the  case  that  they  may  be 
considered  in  connection  with  the  bill  of  ex- 
ceptions, then  there  is  no  showing  that  there 
was  any  evidence  before  the  jury  Justifying 
the  use  of  such  a  statement  in  the  argument 
of  the  district  attorney.  The  fact  that  the 
trouble  occurred  "at  the  Autumn  Leaf  Club, 
which  is  situated  in  the  tenderloin  district 
of  the  town  of  Ely,"  will  not  of  itself  war- 
rant an  assertion  that  the  defendant  resid- 
ed in  that  district  with  a  common  prosti- 
tute.   If  these  remarks  were  made  without 


evidence  to  sustain  them,  and  exception  was 
takeil  to  them  by  the  defendant  at  the  time 
they  were  made,  and  the  trial  Judge  was  sat- 
isfied tl»at  they  prejudiced  the  Jury,  he  was 
justified  in  granting  a  new  trial  upon  the 
authority  of  the  recent  decision  of  this  court 
in  the  case  of  State  v.  Rodriguez,  31  Nev. 
342,  102  Pac.  863.  On  the  argument  in  this 
court,  it  was  said  on  behalf  of  api)ellant 
that  there  was  testimony  on  the  trial  that 
the  defendant  lived  with  a  woman  in  a  crib 
in  the  redllght  district,  and  that  no  excep- 
tion was  taken  on  the  trial  to  the  statement 
of  the  district  attorney  in  this  regard  made 
before  the  Jury,  and  to  which  objection  is" 
now  made.  The  bill  of  exceptions,  state- 
ment, or  record  on  appeal  does  not  indicate, 
as  is  required  for  bringing  the  matter  be- 
fore this  court  for  consideration,  whether 
such  testimony  was  given  or  whether  the-  de- 
fendant failed  to  except  to  the  statement  of 
the  district  attorney. 

[2]  The  affirmance  of  the  order  of  the  trial 
court  should  be  upon  the  ground  that  the 
bill  of  exceptions  fails  to  show  any  error 
in  the  ruling  of  the  trial  court,  and  that  all 
presumptions  will  be  indulged  in  favor  of 
such  ruling.    State  v.  Stanley,  4  Nev.  71. 

[3]  The  fact  that  counsel  for  defendant 
neglected  to  sign  the  motion  for  a  new  trial 
could  not  be  regarded  as  a  material  error. 
Evidently  the  motion  was  made  in  open 
court  by  counsel  for  defendant  upon  the 
written  grounds  stated  in  the  motion  filed. 

[4]  On  behalf  of  appellant,  it  is  urged  tliat 
the  motion  for  a  new  trial  was  not  proper- 
ly denied  or  determined  because  the  motion 
was  not  supported  by  affidavit,  depositions, 
copy  of  minutes,  bill  of  exceptions,  or  state- 
ment of  fact  settled  by  or  before  the  court. 
Our  statute  relating  to  criminal  practice 
(Comp.  Laws,  (  4394,  Rev.  Laws,  8  7234),  sim- 
ilarly to  section  1181  of  the  California  Penal 
Code,  provides  that  "the  court  in  which  a 
trial  is  had  upon  the  issne  of  fact,  has  pow- 
er to  grant  a  new  trial  where  a  verdict  has 
been  rendered  against  the  defendant  upon 
his  application,"  specifying  different  grounds, 
among  which  are:  "(6)  When  the  verdict  is 
contrary  to  law  or  evidence,  but  no  more 
than  two  new  trials  shall  be  granted  for 
this  cause  alone."  For  the  purposes  of  that 
case,  it  was  said  in  State  v.  Stanley,  4  Nev. 
76,  that,  where  the  ground  upon  which  the 
new  trial  is  granted  is  of  a  character  that 
cannot  otherwise  properly  be  presented,  It 
should  be  presented  by  bill  of  exceptions, 
affidavit,  or  statement  Regarding  this  point, 
the  following  is  a  later  and  more  definite 
expression  of  this  court:  "The  misconcep- 
tion alluded  to  is  the  notion  that  the  same 
preliminary  steps  are  necessary  in  moving 
for  a  new  trial  in  criminal  cases  that  are 
prescribed  In  civil  cases,  and  particularly 
that  it  is  necessary  to  prepare  and  settle  a 
statement  or  bill  of  exceptions  in  advance  of 
the  motion  in  order  to  authorize  the  district 
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}ndge  to  consider  the  te^lmony  which  Is  to 
be  relied  on  In  support  of  It.  In  Stanley's 
Case  (4  Nev.  76),  this  proposition  Is  'conced- 
ed'; but  it  will  be  observed  that  the  conces- 
sion was  made  merely  for  the  purposes  of 
the  argument  in  that  opinion,  and  that  the 
point  was  not  so  decided.  It  never  has  been 
so  decided  in  this  state,  nor,  according  to 
our  observation,  in  California.  But  the  ex- 
pression above  adverted  to,  and  perhaps 
some  others  that  may  be  found  in  the  Ne- 
vada reports,  will  always  induce  counsel  in 
criminal  cases  to  insist  upon  having  the  bill 
of  exceptions  settled  preliminary  to  the 
motion  for  new  trial,  for  fear  an  order  sus- 
taining the  motion  might  be  reversed  upon 
the  ground  that  It  was  made  without  author- 
ity. The  result  Is  that  whenever  one  of  the 
grounds  of  the  motion  is  that  the  verdict  is 
contrary  to  the  evidence,  as  It  was  in  this, 
and  Is  In  most  cases,  every  particle  of  the 
evidence  must  go  into  the  bill  of  exceptions, 
and  must  be  brought  here  with  the  rest  of 
the  record,  although  in  nine  cases  out  of 
ten  It  is  of  no  possible  use  for  the  purposes 
of  the  appeal,  but,  on  the  contrary,  is  a 
positive  drawback.  •  •  •  We  desire  to 
call  attention  to  the  fact  that  this  court  has 
not  decided  that  a  statement  or  bill  of  ex- 
ceptions must  be  settled  before  tlie  motion 
for  new  trial  is  made.  We  think,  on  the 
contrary,  that  a  comparison  of  all  the  pro- 
visions of  the  practice  act  as  to  the  time 
when  the  motion  for  new  trial  must  be 
made,  and  the  time  allowed  for  settling  the 
formal  bill  of  exceptions  which  Is  to  become 
a  part  of  the  record  of  the  case,  virlll  clear- 
ly show  that  the  statute  contemplates  that 
in  all  cases  the  bill  of  exceptions  may,  and  in 
many  cases  It  must,  be  settled  after  the  mo- 
tion for  new  trial  Is  decided.  Compare  sec- 
tions 429, 444, 445,' 436, 450, 423.  If  It  be  ask- 
ed upon  what  would  the  judge  act  If  he  had 
DO  settled  bill  of  exceptions  before  him,  we 
answer  he  acts  upon  affidavits  so  far  as  they 
are  necessary  to  present  the  grounds  of  the 
motion,  and,  for  the  rest,  upon  his  own  ob- 
servation and  recollection  of  the  occurrences 
of  the  trial,  including  the  exceptions  noted. 
The  record  of  the  trial,  according  to  the  old 
books.  Is  In  the  breast  of  the  Judge  during 
the  term,  and  a  motion  for  a  new  trial  in  a 
criminal  case  Is  always  made  during  the 
term.  For  the  purposes  of  the  motion,  there- 
fore, the  recollection  of  the  judge  is  record 
enough  of  all  that  transpired  within  his  ob- 
servation, and  which  he  can  properly  state 
In  a  bill  of  exceptions.  When  the  motion 
has  been  granted  or  refused,  it  is  then  the 
proper  time  to  except  to  the  order  and  to 
settle  a  bill  of  exceptions  which  will  present 
those  points  only  which  are  to  be  reviewed 
in  the  appellate  court.  In  fact,  the  only 
proper  office  of  a  formal  bill  of  exceptions  Is 
to  get  the  matter  on  the  record  for  the  par- 
poses  of  review  in  the  appellate  court.  The 
advantages  of  following  the  practice  here  In- 
dicated would,  we  think,  be  manifold.     In 


the  first  place.  If  counsel  were  allowed  ample 
time  for  the  preparation  of  tlielr  bIJl  of  ex- 
ceptions, they  would  satisfy  themselves  of 
the  Inutility  of  including  many  things,  which, 
when  hurried,  they  put  In  by  way  of  pre- 
caution merely.  It  Is  easier  and  safer  to 
dump  in  the  whole  proceedings  of  the  trial, 
ore  and  waste  together,  than  It  is  to  sort 
and  arrange  in  a  hurry.  In  the  next  place, 
the  argument  of  the  motion  for  new  trial 
often  develops  many  points  of  agreement  be- 
tween the  prosecution  and  defense,  and  ei- 
ther leads  to  the  abandonment  of  points,  or 
renders  it  possible  to  present  the  law  ques- 
tion on  the  record  in  the  briefest  possible 
terms."     State  v.  Huff,  11  Nev.  23. 

A  part  of  the  California  cases  cited  In  the 
brief  of  the  Attorney  General  In  the  Stan- 
ley Case  are  civil  actions  under  a  section  of 
the  civil  practice  act  Of  California  which  re- 
quired a  bin  of  exceptions  or  statement  un- 
der certain  conditions  before  a  motion  for  a 
new  trial  was  determined,  and  part  of  those 
cases  hold  that  a  bill  of  exceptions  Is  neces- 
sary to  bring  certain  errors  before  the  Su- 
preme Court  for  review  in  criminal  cases — 
a  different  question  from  the  one  as  to 
whether  a  bill  of  exceptions  is  required  be- 
fore disposition  of  a  motion  for  a  new  trial. 
Formerly  our  civil  practice  act  provided  for 
a  statement  on  motion  for  a  new  trial  before 
the  detennlnatlon  of  a  motion  for  a  new 
trial  on  certain  grounds  (Comp.  Laws,  f 
3292),  and  the  taking  of  a  bill  of  exceptions 
during  the  trial  was  optional  (Comp.  Laws,'  5 
3860) ;  but  under  the  new  Code  (Rev.  Laws. 
§  5321),  which  became  effective  the  first  of 
this  year,  motions  for  a  new  trial  in  civil 
cases  on  the  ground  of  excessive  damages, 
or  if  the  decision  Is  against  law  or  the  evi- 
dence, or  for  error  In  law  occurring  at  the 
trial,  may  be  determined  without  the  prep- 
aration of  any  bill  of  exceptions,  statement, 
or  affidavit;  and  hereafter  motions  for  new 
trial  on  the  ground  that  the  verdict  is  con- 
trary to  the  law  or  evidence,  or  that  the 
court  erred  In  the  decision  of  any  question 
of  law,  may  be  determined  in  both  civil  and 
criminal  eases  without  any  bUl  of  excep- 
tions, statement,  or  affidavit  being  presented. 
The  Supreme  Court  of  California  has  held, 
under  a  statute  similar  to  ours,  that  it  is 
not  necessary  for  the  defendant  In  a  crim- 
inal case  to  have  a  bill  of  exceptions  or 
statement  prepared  before  makhig  a  motion 
for  a  new  trial,  and  that  In  presenting  the 
motion  without  a  bill  of  exceptions  or  state- 
ment the  defendant  does  not  waive  the  right 
to  have  a  bill  of  exceptions  settled  after  the 
motion  Is  determined,  but  Is  entitled  for 
use  on  appeal  to  a  record  of  so  much  of  the 
evidence  and  proceedings  had  on  the  trial  as 
may  be  necessary  to  explain  the  grounds  of 
the  motion.  People  v.  Ah  Tute,  56  Cal.  119 ; 
People  V.  Keyser,  53  Cal.  183;  People  v. 
Fischer,  51  Oal.  319. 

[S]  The  state  being  appellant  In  this  case, 
the   motion   for  a  new   trial  having   been 
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granted  by  the  district  court  wlttaont  any 
bill  of  exceptions  or  statement  having  been 
filed,  and  the  presumption  being  in  favor  of 
the  action  of  the  district  court,  it  became 
necessary  for  appellant  to  present  a  bill 
of  exceptions  or  statement  on  appeal  show- 
In  wherein  the  order  of  the  district  court 
was  erroneous.  As  the  bill  of  exceptions 
on  appeal  does  not  show  that  there  was 
evidence  to  justify  the  statement  made  by 
the  district  attorney  before  the  jury,  or 
that  no  exception  was  talcen  to  the  remarks 
of  the  district  attorney  at  the  time  they 
were  made,  the  presumption  follows  that 
the  remarks  for  the  making  of  which  the 
district  judge  granted  a  new  trial  were  not 
supported  by  the  evidence,  were  excepted 
to,  and  were  prejudicial^  to  the  defend- 
ant If,  instead  of  granting,  the  court  tiad 
overruled  the  motion  for  a  new  trial, 
and  the  defendant  had  appealed  from  the 
order  instead  of  the  state,  it  would  be  in- 
cumbent upon  the  defendant  as  appellant  to 
present  to  tliis  court  a  bill  of  exceptions  stat- 
ing facts  which  would  overcome  the  presump- 
tion in  favor  of  the  correctness  of  the  order 
and  showing  error  by  the  district  court  in 
overruling  the  motion  for  a  new  trial  on  the 
ground  stated.  The  new  criminal  and  civil 
practice  acts  (Rev.  Laws,  H  7235,  5321)  pro- 
vide specifically  that  motions  for  a  new  trial 
ai>on  the  first  four  designated  grounds  must 
be  based  upon  afildavit. 

The  order  from  which  the  appeal  is  taken 
is  affirmed. 


(M  Nev.  306) 

STATE   V.   BAUER. 
(Supreme  Court  of  Nevada.    March  27,  1912.) 

1.  CanaNAL  Law  (I  1156*)— New  Trial  — 
Inbufficienct  of  Evidencb— Review. 

An  order  Kranting  accused  a  new  trial  for 
insufficiency  of  evidence  to  support  a  convic- 
tion will  not  be  disturbed  on  appeal,  except  in 
case  of  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3067-3071;  Dec  Dig.  f 
1156.»] 

2.  Cbimiwai.  Law  (S  955*)— New  TbiaI/— Bill 
OF  Exceptions. 

A  motion  for  new  trial  may  be  heard  by 
the  trial  court  without  a  bill  of  exceptions, 
statement,  or  affidavit,  when  it  is  based  on 
matters  which  transpired  before,  and  are  with- 
in the  knowledge  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2368-2372;  Dec.  Dig.  { 
955.*] 

Appeal  from  District  Court  White  Pine 
County;  Thomas  L.  Mittchell,  Jud):e. 

Frank  Bauer  was  convicted  of  burglary, 
and  from  an  order  granting  a  new  trial  the 
State  appeals.    Affirmed. 

Cleveland  H.  Baker,  Atty.  Gen.,  and  C.  R. 
Reeves,  Ex  DIst.  Atty.,  for  the  State.  A.  L. 
Haight,  for  respondent' 

PER  ODRZAM.  This  is  an  appeal  by  the 
state  from  an  order  granting  the  defendant 


a  new  trial  after  a  verdict  of  guilty  of  bur- 
glary. The  motion  was  made  upon  several 
grounds,  and  was  granted  upon  the  two  that 
the  verdict  is  contrary  to  law  and  contrary 
to  the  evidence.  The  evidence  In  the  case 
was  circumstantial,  and  in  some  respects 
may  be  said  to  be  conflicting.  The  trial 
judge  heard  the  testimony,  and  had  an  op- 
portunity to  observe  the  witnesses. 

[1]  A  certain  amount  of  discretion  is  re- 
posed in  the  trial  court  in  the  matter  of 
granting  or  refusing  new  trials,  and,  where 
a  new  trial  is  granted  upon  the  ground  of  in- 
sufficiency 'of  the  evidence  to  support  the 
verdict,  the  action  of  the  trial  court  will  not 
be  disturbed  except  in  case  of  an  abuse  of 
discretion.  We  cannot  say  from  the  record 
that  there  was  such  an  abuse  of  discretion. 
State  V.  Stanley,  4  Nev.  71;  Worthing  v. 
Cutts,  8  Nev.  121;  Treadway  v.  Wilder,  9 
Nev.  70;  Golden  v.  Murphy,  27  Nev.  379,  75 
Pac.  625,  76  Pac.  29.  The  statute  provides 
that  not  more  than  two  new  trials  shall  bo 
granted  for  the  cause  that  the  verdict  is  con- 
trary to  law  or  evidence.  Comp.  Laws,  | 
4393 ;  Rev.  Laws,  $  7234. 

[2]  It  is  ttlso  claimed  that  the  order  "grant- 
ing  the  new  trial  was  improperly  made  be- 
cause  at  the  time  it  was  presented  no  bill  of 
exceptions,  statement  or  affidavit  had  been 
filed  on  which  it  could  be  t>a8ed.  In  the  opin- 
ion this  day  filed  in  the  case,  of  State  v.  Orr, 
122  Pac.  73,  we  have  considered-  this  ques- 
tion at  length,  and  have  held  that  the  court 
may  determine  the  motion  for  a  new  trial  in 
a  criminal  case  without  the  presentation  of 
a  bill  of  exceptions,  statement  or  affidavit 
when  the  order  is  based  upon  matters  which 
transpired  t>efore,  and  are  in  the  knowledg» 
of  the  court. 

The  order  appealed  from  Is  affirmed. 


D8  Cal.  App.  70) 

PEOPLE  V.  MARIO  (two  cases).    (Cr.  Nos. 
171,  172.) 

(District  Ck>urt  of  Appeal,  Third  District  Cal- 
ifornia.   Jan.  22,  1912.) 

1.  CJRiMiNAL  Law  (1 1130*)- Appeal— Bbibf— 

Necessitt. 

Where  accused  fails  to  file  a  brief  or  com- 
ply with  Suprprae  Court  rule  2  (119  I'ac.  x), 
requiring  appellant  to  file  his  points  and  au- 
thorities, and  thereby  subjects  his  appeal  to  dis- 
missal under  rule  5  (119  I'ac.  x),  the  reviewing 
court  need  not  make  an  independent  investiga- 
tion into  the  legality  of  his  conviction. 

[Ed.  Note.— FV>r  other  cases,  see  Criminal 
T^w,  Cent.  Dig.  SS  2965-2970;  Dec.  Dig.  S 
1130.*] 

2.  RoBBEBT  (S  24*)— Evidence- SuFFiciEWCT. 

Evidence  held  sufficient  to  support  convic- 
tion of  robi)ery. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
C>;nt.  Dig.  §§  32-36;    Dec.  Dig.  §  24.*] 

Appeals    from    Superior    Clourt,    Plumas 
County;   J.  O.  Moncur,  Judge. 
Celestino  Mario  and  Ouiseppe  Mario  were 
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coiTlcted  of  robbery,  and  tbey  separately 
■ppeaL     Appeals  dismissed. 

W.  W.  KellogK  and  3.  D.  McLaugblln,  for 
appellants.  U.  S.  "Webb,  Atty.  Gen.,  and  J. 
Cbarlee  Jones,  for  tbe  People. 

HART,  J.  Tbe  defendants  above  named 
were  Jointly  charged,  by  Information  filed 
by  tbe  district  attorney  of  Plumas  county, 
with  tbe  crime  of  robbery.  They  were  given 
separate  trials,  and  each  was  convicted  of 
the  crime  charged  In  the  Information. 

Each  of  tbe  defendants  appeals  from  tbe 
judgment  nnder  tbe  method  prescribed  by 
section  1247  of  tbe  Penal  Code,  and,  as  one 
of  the  grounds  of-  tbe  appeal  in  each  cause 
is  the  alleged  insufficiency  of  tbe  evidence 
to  Justify  the  verdict,  the  court  below  or- 
dered, npon  the  application  of  tbe  defend- 
ants, all  the  testimony  in  each  case  to  be 
transcribed  by  the  phonographic  reporter, 
and  said  testimony,  therefore,  constitutes 
a  part  of  the  record  on  appeal  In  each  case. 

[1]  But  counsel  for  the  appellants  have 
not  filed  a  brief  or  points  and  authorities 
In  either  case.  The  transcript  tn  each  case 
was  filed  In  this  court  on  October  28,  1911. 
Bule  2  (119  Pac.  x)  of  the  Supreme  Court 
provides  that,  "In  criminal  cases,  the  ap- 
pellant shall  file  bis  points  and  authorities 
(with  proof  of  service  of  a  copy  thereof  on 
the  Attorney  General)  within  ten  days  after 
the  filing  of  the  transcript,"  and  rule  5  (119 
Pac  x)  authorizes  a  dismissal  of  tbe  ap- 
peal where  the  points  and  authorities  are 
not  so  filed.  Tbe  reason  of  tbe  last-men- 
tioned rale  is  that,  since  an  appeal  presup- 
poses at  least  some  debatable  ground  of  com- 
plaint against  the  Judgment  and  the  manner 
of  its  procnrement,  it  la  the  duty  of  the 
complaining  party  (the  appellant)  to  point 
out  the  specific  points  npon  which  he  seeks 
to  support  his  appeal,  and  that  it  is  not  in- 
tended or  contemplated  that  the  reviewing 
oonrt,  nnaided  by  appellant  himself,  shall 
make  an  Independent  investigation,  for  tbe 
purpose  of  ascertaining  whether  he  has  been 
legally  or  illegally  convicted  of  the  offense 
cbarged  against  him.  As  Is  said  in  People 
V.  Perry,  117  Pac.  1036,  where  the  appel- 
lant likewise  failed  to  file  points  and  au- 
thorities, "this  court  Is  not  required.  In 
the  absence  of  si>ecial  assignments,  in  some 
form,  of  alleged  error,  to  searcb  the  record 
for  the  purpose  of  delermining  whether  the 
trial  in  tbe  conrt  below  was  in  all  respects 
conducted  without  prejudice  to  the  substan- 
tial rights  of  tbe  accused." 

[2]  We  have,  however,  notwithstanding 
the  omission  to  file  briefs  in  these  cases,  care- 
fully read  tbe  testimony  and  examined  the 
instructions  In  each  case.  Tbe  principal 
testtmony  npon  which  the  verdicts  are  found- 
ed came  from  the  prosecuting  witness.  It 
involves  a  direct  statement  that  tbe  defend- 
'  sots  went  to  the  room  -of  the  prosecuting 


witness,  shortly  after  the  latter  had  retired 
for  tbe  night,  and,  while  one  held  a  pistol 
over  him,  the  other  abstracted  the  sum  of 
$90  in  gold  from  a  pocket  in  the  shirt  in 
which  be  retired,  and  which  was  on  his 
body  at  the  time  of  the  robbery.  This  tes- 
timony is  snfllcieat  to  support  the  verdict 
returned  in  each  of  tbe  cases.  The  Instruc- 
tions given  in  both  cases  fully,  fairly,  clear- 
ly, and  correctly  covered  every  phase  of 
each  case  as  disclosed  by  the  charge  and 
tbe  evidence. 

For  the  reasons  stated  in  the  forego- 
ing, tbe  appeal  in  both  cases  will  have  to 
be  dismissed.  It  is  therefore  ordered  that 
the  appeal  In  the  case  of  People  v.  Mario 
(No.  171)  be  dismissed,  and  that  the  appeal 
In  tbe  case  of  People  v.  Mario  (No.  172)  be 
dismissed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

(18  Cal.  App.  86) 
MACHADO  V.  CANTT.     (Civ.  872.) 
(District  Court  of  Appeal,  Third  District,  Oali- 
♦  fomia.     Jan.  13,  1912.) 

1.  Judgment  (§  256*)— Action— E^ndihos  to 
Support  Judqmbnt. 

Findings,  in  an  action  to  qnlet  title,  that 
the  plaintiff  was,  and  for  more  tsan  three  years 
prior  to  the  beginning  of  his  action  bad  been, 
the  owner  in  fee  and  entitled  to  the  possession, 
that  defendant  claimed  title  under  a  tax  deed 
from  the  state,  that  the  tax  sale  was  based  up- 
on an  assessment  levied  when  the  property  was 
not  subject  to  taxation  by  the  state,  and  that 
the  plaintiff  afterwards  received  a  patent  from 
the  United  States,  conveying  to  him  the  abso- 
lute title,  support  a  judgment  for  the  plaintiff, 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  44ti-454 ;  Dec.  Dig.  t  !«5«;»  In- 
junction, Cent.  Dig.  |  432.] 

2.  Judgment  (|  256*)  —  Cokstbuction  or 
Findings- Finding  of  Fact  ob  Ooiuclv- 
BioN  OF  Law. 

In  an  action  to  quiet  title,  a  finding  that 
the  plaintiff  "is  the  owner  in  fee"  of  the  prop- 
erty is  not  a  conclusion,  bnt  a  finding  of  an  ul- 
timate fact,  sufficient  to  support  a  judgment  for 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  446-454;  Dec.  Dig.  §  256;*  In- 
junction, Cent.  Dig.  |  432.] 

3.  Taxation  (J  811*)  —  Findings  —  Consist- 

BNCr. 

Where  it  is  found,  in  an  action  to  quiet 
title,  that  plaintiff  had  no  right  to  the  premises 
until  about  June,  1897,  when  he  made  applica- 
tion to  enter  upon  the  land  as  a  homestead  en- 
tryman,  a  further  finding  that  during  a  period 
from  and  including  the  year  1895  to  March, 
1905,  title  to  the  property  was  in  the  United 
States,  "subject  only  to  the  rights  of  plaintiff 
as  a  homestead  entryman  thereon,  as  afore- 
said," is  not  Inconsistent  therewith. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §|  1609,  1610;    Dec.  Dig.  {  811.»J 

4.  Judgment  (|  256*)— Findings— Construc- 
tion— Separate  Judgment. 

Any  uncertainty  in  findings  is  to  be  con- 
strued 80  as  to  support  the  judgment,  rather 
than  defeat  it 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  if  44(^-454;   Dec.  Dig.  i  256.*] 
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5.  Appeax  and  Erbob  ({  1031*)  —  Haricless 
Beror— Findings  as  to  All  ipsues. 

Where  the  findings  do  not  cover  all  materi- 
al issues,  and  any  further  findings  must  have 
been  adverse  to  the  appellant,  there  is  a  pre- 
sumption that  the  failure  to  find  on  all  issues 
was  without  prejudice. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Errorj  Cent.  Dig.  if  4038-404«;    Dec.  Dig.  i 

6.  Taxation  (J  814*)  — Tax  Title— Payment 
OP  Taxes— Eight  to  REruND. 

In  an  action  to  quiet  title  against  the 
claimant  under  a  tax  deed,  void  because  based 
upon  an  illegal  assesamebt,  defendant,  on  judg- 
ment for  plaintiff,  was  not  entitled  to  a  refund 
of  the  amount  that  he  had  paid  for  the  proper- 
ty at  the  tax  sale. 

[EJd.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1612,  1613;    Dec.  Dig.  S  814.»] 

7.  New  Tbial  (J  124*)  — Newlt  Discovered 
Evidence— SuFFiciENCT. 

A  petition  for  a  new  trial  on  the  ground 
of  evidence  discovered  after  the  appeal  was  tak- 
en, supported  by  an  affidavit  setting  out  such 
newly  discovered  evidence,  which  shows  peti- 
tioner's reliance  upon  statements  and  admis- 
sions made  by  the  adverse  party  in  a  conversa- 
tion with  a  xierson  who  is  only  identified  as  a 
man  by  the  name  of  M.,  but  without  affidavit 
of  such  person,  ia  too  meager  and  uncertain  to 
entitle  petitioner  to  a  new  trial.  , 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  250-253;    Dec.  Dig.  {  124.*] 

8.  New  Trial  (§  103*)  — Newlt  Discovered 
Evidence— Materiality. 

I.iand  the  title  to  which  is  in  the  United 
States,  being  not  subject  to  assessment  for  tax- 
es, under  Pol.  Code,  |  3607,  defendant,  in  an 
action  to  quiet  title  against  a  tax  deed  based 
on  assessment  of  the  land  before  plaintiff  made 
his  homestead  entry  thereon,  on  wliich  a  patent 
was  later  issued,  will  not  be  granted  a  new  tri- 
al for  newly  discovered  evidence  that  another 
person  had  previously  made  a  homestead  entry 
on  the  same  land  and  had  been  in  possession 
from  before  the  assessment  until  after  the  sale 
for  taxes ;    such  evidence  being  immaterial. 

[Ed.  Note. — ^For  other  cases,  see  New  Trial, 
Cent.  Dig.  Sf  215-217;    Dec.  Dig.  {  103.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;   George  E.  Church, '  Judge. 

Action  by  Frank  A.  Macbado  against  D.  J. 
Canty.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Royle  A.  Carter,  for  appellant  Suther- 
land &  Barbour,  for  respondent 


BURNETT,  J.  The  action,  brought  In  the 
usual  form  to  quiet  title,  resulted  in  a  judg- 
ment for  plaintiff,  from  which  the  appeal  is 
taken  on  the  Judgment  roll. 

[1, 2]  The  declsh-e  question  Is  whether  the 
findings  support  the  judgiuent  The  court 
found:  "That  the  plaintiff  is  now,  and  for 
more  than  three  years  prior  to  the  commence- 
ment of  this  action  has  been,  the  owner  in 
fee  end  entitled  to  the  possession  of  that 
certain  real  property,"  describing  it  "That 
the  defendant  D.  J.  Canty,  claims  some 
right,  title,  or  interest  In  said  real  property 
adverse  to  said  plaintiff.  That  the  said 
claim  of  defendant  Is  based  upon  a  certain 
assessment  of  said  property  for  state  and 


county  taxes  of  the  year  1895,  for  which 
taxes  said  property  was  purported  to  have 
been  sold  to  the  state  of  California  by  the 
tax  collector  of  the  county  of  Fresno,  state 
aforesaid,  on  July  3,  189G;  said  tax  collect- 
or's certificate  of  such  purported  sale  being 
thereupon  Issued  to  said  state,  also  upon 
said  tax  collector's  deed  dated  on  or  about 
July  8,  1901,  purporting  to  convey  the  title 
to  said  premises  to  tfie  state  of  California, 
and  also  upon  said  tax  collector's  deed  to 
defendant  dated  May  31,  1905,  purporting  to 
convey  to  defendant  all  of  the  Interest  of  the 
state  of  CalifomlA  In  and  to  said  real  prop- 
erty. That  at  the  time  said  assessment  was 
levied  upon  said  real  property,  and  during 
the  entire  year  1695,  said  land  was  a  part 
of  the  public  domain  of  the  United  States  of 
America,  and  not  subject  to  taxation  by  the 
state  of  California.  That  on  or  about  the 
1st  day  of  June,  1897,  plaintiff  made  appli- 
cation to  enter  upon  said  land  as  a  home- 
stead entryman,  said  application  being  num- 
bered 9,596,  and  thereafter,  on  or  about  the 
22d  day  of  August  1904,  final  certificate  No. 
4,641  was  issued  by  the  General  Land  OflSce 
of  the  United  States  of  America  to  plaintiff, 
and  on  March  8,  1905,  letters  patent  of  said 
land  were  Issued  by  the  United  States  of 
America  to  plaintiff,  conveying  to  plaintiff 
the  absolute  title  thereto."  Then  follow  the 
conclusions  of  law  that  said  assessment  and 
tax  deed  were  void,  that  defendant  has  no 
interest  In  the  property,  and  that  plaintiff 
is  the  owner  in  fee  simple  and  entitled  to  the 
possession  thereof,  and  directing  a  decree 
In  accordance  with  the  prayer  of  the-  com- 
plaint That  the  judgment  In  favor  of  plain- 
tiff follows  logically  and  necessarily  from 
the  facts  found  seems  beyond  candid  contro- 
versy. The  only  pretense  of  an  argument 
that  could  be  made  to  the  contrary  is  based 
upon  the  assumption  that  the  purported  find- 
ings of  fact  are  in  reality  but  a  statement 
of  legal  conclusions.  This  is,  however,  op- 
posed to  the  correct  view  of  the  situation. 
The  finding  that  plaintiff  "is  the  owner  In 
fee"  of  the  property  Is  of  an  ultimate  fact 
and  Is  sufiiclent  to  support  the  Judgment. 
Smith  V.  Acker,  52  Cal.  217;  Frazler  v. 
Crow^ll,  52  Cal.  309;  Murphy  v.  Bennett. 
68  Cal.  531,  9  Pac.  738. 

[3,4]  Nor  is  there  any  confilct  in  the  find- 
ings. Appellant  contends  that  "finding  5  ex- 
pressly declores  that,  from  and  Including  the 
year  1895  (the  year  of  the  a.ssessment),  the 
property  was  subject  to  the  rights  of  plain- 
tiff though  the  title  was  In  the  United 
States."  As  pointed  out  by  respondent,  this 
Is  not  a  fair  inference  from  said  finding. 
The  language  Is:  "That  during  said  period 
from  and  including  the  year  1895  to  March 
8,  1905,  title  to  said  lands  was  in  the  United 
States  of  America,  subject  only  to  the  rIghtK 
of  said  plaintiff  as  a  homestead  entryman 
thereon,  as  aforesaid."    The  rights  of  plain-  " 
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tiff  '%8  aforesaid"  are  determined  by  the 
preceding  finding.  Therein  It  is  disclosed 
that  he  had  no  right  in  the  premises  till 
about  the  1st  day  of  June,  1897,  when  he 
"made  application  to  enter  upon  said  land 
as  a  homestead  entryman."  Of  course,  any 
uncertainty  in  the  findings  is  to  be  constru- 
ed  so  as  to  support  the  judgment,  rather 
than  defeat  It.  Warren  t.  Hopkins,  110  Cal. 
506,  42  Pac.  98C 

[i]  There  Is  no  merit  In  the  contention 
that  the  findings  do  not  cover  all  the  mate- 
rial issues.  If  such  were  the  fact.  In  the 
condition  of  the  record,  the  presumption 
would  be  that  it  was  without  prejudice. 
Krasky  V.  Wollpert,  134  Otl.  338,  66  Pac. 
309.  We  deem  it  sufllclent  to  say  that,  not 
only  do  the  findings  support  the  judgment, 
but  they  cover  all  the  essential  allegations 
of  the  pleadings. 

[•]  It  was  not  error  for  the  trial  court  to 
render  judgm^it  for  plaintifl!,  without  re- 
quiring him  to  pay  defendant  the  amount 
that  defendant  paid  for  said  property  at  the 
tax  sale.  The  cases  dted  by  appellant  are 
not  in  point  here,  as  the  land  in  controversy 
before  us  was  not  subject  to  taxation  by  the 
state  at  the  time  of  the  assessment.  In  the 
case  of  Brooks  v.  County  of  Tulare,  117  Cal. 
468,  49  Pac.  470,  it  is  said:  "It  will  be 
observed  that  there  Is  a  plain  distinction 
between  the  Hayes  Case  [99  Cal.  74,  33  Pac. 
766]  and  this.  Here  the  plaintiff  knew,  or 
might  have  known,  when  he  qiade  his  bid 
and  paid  his  money,  whether  the  land  was 
vacant  public  land  or  not  It  may  be  that 
some  one  had  a  possessory  claim  on  the  land 
which  was  subject  to  assessment.  At  any 
rate,  his  bid  was  voluntary,  and  he  cannot 
now  maintain  an  action  to  recover  back  the 
money  paid."  As  pointed  out  by  respondent, 
the  Brooks  Case  Involved  an  action  to  re- 
cover from  the  county  the  amount  paid  by 
the  purchaser  of  a  tax  title,  based  upon  an 
assessment  of  land  which  was  at  the  time  of 
.said  assessment  a  part  of  the  public  domain 
of  the  United  States.  Other  authorities  cit- 
ed by  respondent  are  Preston  v.  Hlrsch,  5 
Cal.  App.  485,  90;Pac.  966 ;  Norris  v.  Russell, 
5  Cal.  249;  Harper  y.  Rowe,  53  Cal.  233 ; 
Loomis  V.  Los  Angeles  County,  59  Cal.  456; 
Pennock  v.  Douglas  County,  39  Neb.  293,  58 
N.  W.  117,  27  U  R.  A.  121,  42  Am.  St.  Rep. 
579;  Mitchell  v.  Minneqna  Town  Co.,  41 
Colo.  367,  92  Pac.  678.  The  situation  seems 
to  be  substantially  covered  by  the  following 
statement  made  by  respondent:  "This  land 
was  assessed  for  taxes  in  the  year  1896, 
when  the  title  to  the  same  was  in  the  United 
States,  and  the  state  had  no  right  to  assess 
the  land.  Defendant  holds  a  tax  deed  based 
upon  this  Illegal  assessment  His  tax  deed 
Is  void,  and  he  has  no  rights  whatever  in 
this  land  or  against  this  plaintiff.  He  is 
not  entitled  to  the  land  because  the  state 
bad  no  title  to  convey  to  him.  He  is  not 
entitled  to  a  refund  of  the  money  paid  by 


him  for  the  tax  title,  for  the  reason  that 
such  payment  was  a  voluntary  payment  ,on 
the  part  of  the  defendant  He  Is  not  en- 
titled to  a  refund  of  the  taxes  for  the  years 
1898  to  1904,  for  the  reason  that  a  void  sale 
for  the  taxes  of  the  year  1895  could  not  con- 
vey title  for  the  years  1898  to  1904,  and  any 
lien  that  the  state  may  have  against  this 
land  has  not  been  acquired  by  defendant" 

[7]  When  the  case  was  called  here  for 
oral  argument,  appellant  filed  a  petition 
praying  that  the  cause  be  remanded  to  the 
superior  court  of  the  county  of  Fresno,  in 
which  the  action  was  tried,  for  a  new  trial 
and  for  the  purpose  of  taking  new  and  addi- 
tional testimony,  or  that  this  court  reopen 
the  case  and  ^llow  petitioner  to  make  the 
additional  showing  here' and  present  the  evi- 
dence in  proper  form  as  the  court  may  di- 
rect '  The  petition  was  based  upon  the 
ground  of  evidence  discovered  after  the  ap- 
peal was  taken  herein,  and  was  supported 
by  an  affidavit  setting  out  said  newly  dis- 
covered evidence.  Our  attrition  has  not 
been  called  to  any  case  where  such  proceed- 
ing has  been  taken  before  in  this  state. 
Appellant  has  cited  two  or  three  decisions 
from  North  Carolina  where  the  practice 
seems  to  have  been  countenanced.  In  one  of 
these,  Slkes  v.  Parker,  96  N.  C.  232,  It  is 
stated  that  "it  has  been  frequently  held  that 
this  court  will  always  entertain  such  a  mo- 
tion with  caution  and  scrutiny,  and  will  not 
grant  a  new  trial,  except  in  a  clear  case 
coming  within  the  settled  rules  of  practice 
In  such  respect."  We  need  not,  however, 
consider  the  question  whether  in  this  court 
under  any  circumstances  such  a  motion  could 
be  granted.  Tor  we  are  satisfied  that  for  two 
reasons  stated  by  respondent  the  application 
must  be  denied :  In  the  first  place,  appellant 
relies  upon  statements  and  admissions  made 
by  respondent  in  a  conversation  with  a  man 
by  the  name,  of  McCord.  Bpt  there  is  no 
aflldavlt  from  McCord,  and  all  the  material 
facts  and  circumstances  recited  In  appel- 
lant's affidavit  are  based  upon  information 
and  belief  growing  out  of  statements  made 
to  blm  by  McCord,  who  is  only  Identified 
"as  a  man  by  the  name  of  McCord."  Such 
showing  is  manifestly  too  meager  and  uncer- 
tain to  justify  a  court  in  setting  aside  a 
solemn  Judgment. 

[I]  Again,  the  newly  discovered  evidence 
would  be  immaterial  If  a  new  trial  were 
granted.  The  information  upon  which  ap- 
pellant relies  is  that  one  "M.  F.  Johnson  en- 
tered and  located  the  land  Involved  in  this 
action  under  the  homestead  entry  laws  of 
the  United  States;  that  said  M.  F.  Johnson 
occupied  said  land,  and  held  possession  there- 
of under  said  entry,  with  intent  to  obtain  a 
patent  to  said  land,  from  some  time  previous 
to  the  date  of  the  levy  of  said  assessment 
until  after  said  levy  of  said  assessment  was 
made,  and  after  said  property  was  sold  for 
taxes  to  the  state  of  California,  under  the 
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sale  under  which  yonr  petitioner  daimg  title; 
and  that  said  M.  F.  Johnson  was  in  posses- 
sion of  said  property  under  said  entry,  and 
entitled  to  possession  of  the  same,  at  the 
time  said  assessment  was  levied,  and  said 
property  was  sold  for  taxes  on  said  property, 
and  on  the  Improvements  thereon,  and  on 
the  personal  property  of  said  M.  F.  Johnson." 
We  agree  with  respondent  that  the  law  in 
force  at  the  time  of  the  assessment  of  the 
taxes  in  question  was  that  property  belong- 
ing to  the  United  States  was  not  subject  to 
tiixatlon.  Section  3607,  Pol.  Code.  If  not 
subject  to  taxation,  it  could  not  be  sold  to 
satisfy  any  illegal  assessment  And  the  law 
in  force  at  the  time  the  assessment  was 
levied  is  the  law  governing  the  case.  But 
by  the  affidavit  In '  question  it  is  made  to 
appear  that  at  the  time  said  levy  was  made 
the  title  was  in  the  United  States.  "It  is 
therefore  apparent,"  as  respondent  states, 
"that  the  evidence  of  which  appellant  now 
seeks  to  have  the  court  take  cognizance  can 
have  no  possible  bearing  on  the  case  at  bar, 
for  the  reason  that,  if  material  at  all,  it 
could  only  be  material  under  the  statutes 
enacted  subsequent  to  the  assessment  in 
question." 

We  think  the  Judgment  of  the  court  below 
is  right,  and  should  be  affirmed,  and  the 
motion  to  reopen  the  oose  should  be  denied. 
It  Is  so  ordered. 

We  concur:  CHIPMAN,  P.  J. ;   HART,  J, 


(U  Cal.  App.'  60) 

LAPIQTTE   ▼.   SUPERIOR  COURT  OF  OR- 
ANGE COUNT!  et  aL    (Civ.  1,126.) 

(District  Court  of  Appeal,  Second  District, 
California.  Jan.  19,  1912.  Rehearing  De- 
nied by  Supreme  Court  March  18,  1912.) 

•L  Appkal  and  Erkok  ({  553*)— Bill  or  Ex- 
ceptions —  Substitutes  —  Authentica- 
tion. 

All  that  a  judge  is  required  to  authenticate 
In  lien  of  a  bill  of  exceptions  Is  the  steno- 
grapJiic  notes  of  the  trial  containing  the  pro- 
ceedings and  evidence  which  would  otherwise 
form  no  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2461-2471;    Dec.  Dig.  | 

2.  Appeal  and  E^kob  (J  659*)— Wbtt  or  Re- 
view—Where I.JES. 

Since  a  writ  of  review  lies  only  where  the 
.•ourt  acts  without  jurisdiction  and  there  is  no 
'ither  speedy  and  adequate  remedy,  it  will  not 
46  because  the  trial  judge  in  authenticating  the 
'transcript  omits  matters  therefrom. 

[Ed.  Xote. — For  other  cases,  see  Appeal  and 
Error,  Cent.Dig.  fJ2S34-2843;  Dec.Dig.  8659.*] 

Petition  by  John  Lapique  against  the  Su- 
«>eriox  Court  of  Orange  County  and  Z.  B. 
West,  Judge  thereof,  for  writ  of  review. 
Writ  denied. 

John  Lapique,  in  ptoi  per. 

PBK  CURIAM.  An  affidavit  filed  by  pe- 
titioner discloses  facts  f;ending  to  show  that 


he  is  the  appeUant  In  a  certain  action  pend- 
ing in  this  court  on  appeal  from  the  superior 
court  of  Orange  county;  that  the  appeal 
was  regularly  taken;  and  that  within  th<9 
prescribed  time  he  filed  with  the  clerk  a 
notice  of  the  papers  which  he  desired  cer- 
tified; that  the  clerk  In  preparing  the  tran- 
script of  such  papers  omitted  therefrom 
papers  specified  In  the  notice,  none  of  whicb 
papers  appear  to  have  had  reference  to  or 
connection  with  any  transcript  required  to 
be  signed  by  a  Judge.  He  alleges  that  the 
clerk's  transcript  was  presented  to  the  Judge, 
and  that  the  Judge  made  certvin  amendments 
thereto  on  his  own  motion,  and  that  the 
clerk  certified  the  transcript  as  amended.  He 
asks  this  court  to  review  the  action  of  the 
superior  court  and  to  compel  that  court  to 
certify  the  omitted  papers. 

[t]  The  only  thing  a  Judge  is  "required  to 
correct,  approve,  and  certify  under  the  new 
practice  in  lieu  of  a  bill  of  exceptions  is 
the  stenographic  notes  of  the  trial  contain- 
ing the  proceedings  and  evidence  which  would 
form  no  part  of  the  record  unless  authenti- 
cated as  the  statute  provides."  Chrlsten- 
8on  Lumber  Co.  v.  Seawell.  157  Cal.  406,  108 
Pac.  276.  But,  were  the  facts  otherwise  and 
the  papers  such  as  ahould  be  incorporated  In 
a  transcript  to  be  authenticated  by  the  Judge, 
nevertheless,  in  determining  the  correctness 
of  a  transcript,  the  court  has  Jurisdiction 
and  authority  to  sign  such  transcript  as  In 
his  opinion  Is  correct. 

[21  The  writ  of  review  only  lies  where  the 
court  acta  without  jurisdiction  and  there  i? 
no  other  speedy  and  adequate  remedy.  The 
court  in  signing  a  transcript,  wliich  by  the 
statutes  is  to  be  authenticated  by  it,  does  not 
exceed  its  Jurisdiction  if  it  omlta  matters 
therefrom,  and.  the  writ  of  review  would  not 
He  on  account  of  such  omission. 

Writ  denied. 

08  Cal.  App.  BS> 
HINTON  ▼.  BAHRS  et  aU  Civil  Service 
Com'rs.     (Civ.  880.) 

(District  Court  ot  Appeal,  First  District,  Cal- 
ifornia. Jan.  22,  1912.  Rehearing  Denied  by 
Supreme  Clourt  March  23,  1912.) 

Municipal    Corporations    ({    217*)— Civiz. 

Service — Classification. 

A  classification  of  clerks  for  civil  service 
examination  and  appointment,  made  by  the 
civil  service  commissioners  of  San  Francisco, 
being  based  merely  on  salary  to  be  paid,  with- 
out regard  to  departments,  instead  of  on  duties 
to  be  performed,  as  contemplated  by  the  char- 
ter, providing  that  the  examinations  shall  be 
practical,  and  relate  to  the  duties  to  be  per- 
formed, and  that  the  promotions  shall  be 
from  the  lower  rank  established  for  each  de- 
partment, is  properly  abandoned. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  717;  Dec  Dig.  i 
217.*) 

Appeal  from  Superior  Court.  City  and 
County  of  San  Francisco;  James  M.  Seawell, 
Judge. 
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Petition  by  Gny  Hloton  for  writ  of  man- 
date to  G«orge  H.  Bahrs  and  others,  civil 
service  commissioners  of  the  city  and  coun- 
ty of  San  FranciBto.  From  an  adverse  Judg- 
ment, petitioner  appeals.    Affirmed. 

Rehearing  denied  by  Supreme  Court  (122 
Pac.  82). 

Guy  Hinton,  in  pro.  per.  Percy  V.  Long, 
City  Atty.,  and  John  F.  English,  Asst  City 
At^.,  for  respondents. 

KERRIGAN,  J.  Xbis  is  an  appeal  from  a 
Judgment  in  favor  of  respondents  Altered 
upon  an  order  sustaining  a  general  demurrer 
In  the  second  amended  petition  for  a  writ  of 
mandate. 

The  petition  alleges:  "That  on  June  9, 
1908,  tlie  said  commission  created  'Class 
XXII.  Clerks  (Class  h)'  within  'Division  A. 
—Clerical  service,'  of  the  classification  of 
the  civil  service  of  said  city  and  county. 
That  subsequently,  on  March  30,  1909,  said 
commission  changed  the  deslgqation  of  said 
class  to  'Class  IV— CTlerks  (Class  b).'  On 
said  March  30th  said  commission  for  the  first 
time  defined  said  class  as  follows:  'Resolved,' 

'  that  all  permanent  positions  as  timekeepers, 
storekeepers,  tabulators,  filing  clerks,  and 
other  positions  having  similar. duties,  and  all 
permanent  clerkships  carrying  salaries  of 
$1440  per  annum,  or  less,  be  and  are  hereby 
classified  under  the  designation  "Clerks  (Class 
B),"  and,  further,  that  applicants  who  quali- 

I  fy  in  this  examination  be  eligible  only  for 
appointment  to  permanent  positions  carrying 
salaries  of  |1440  or  less.'  That  prior  to  said 
March  30,  1909,  there  had  been  created  by 

'  said  dvll  service  commission  certain  classes 
of  experienced  clerks  in  the  classified  dvll 
service  of  said  city  and  county  of  San  Fran- 
cisco, to  wit,  experienced  clerks,  auditor's  of- 
fice, experienced  clerks,  board  of  public 
works,  experienced  clerks,  board  of  health, 
and  exi>erienced  clerks,  tax  collector's  office. 
That  on  said  March  30,  1909,  the  said  civil 
service  commission  did  strike  fropa  said  clas- 
sified dvll  service  list  said  classes  of  exr 
perienced  clerks,  auditor's  office,  experienced 
clerks,  board  of  public  works,  and  experi- 
enced clerks,  Iward  of  health,  and,  further, 

I  said  dvll  service  commission  did,  on  said 
Uardi  30th  pass  a  resolution  to  the  effect 
that  an  examination  for  applicants  for  posi- 
tions as  clerks,  class  B,  would  be  held  on 

I  April  24,  1909.  That  said  commission  made 
rules  to  carry  out  the  purposes  of  article 

I        13  of  the  charter  of  said  city  and  county 

j  and  in  partlcnlar  for  examinations  to  be  held 
thereunder.     That    thereafter,   on    the   24th 

I         day  of  April,  1909,  it  gave  an  examination 

I  foe  'Clerks,  Class  B*  under  the  above-men- 
tioned classiflcatlon,  ♦  •■♦  • ".  resulting  in 
the  making  up  of  a  list  of  eliglbles  for  this 
class,  which  included  the  name'  of  the  peti- 
tioner with  many  others,  all  of  whom  suc- 
ftBisfylly  passed  the  examination.  . 
Subsequently  on  March  7,  1910,'  this  claa- 
122  P.— 6 


siflcation  "Clerks  (Class  B)"  was  abolished 
by  the  commission,  the  resolution  in  that  re- 
gard reading:  "Whereas,  the  classification 
'Clerks  (Class  B)'  and  'Clerks  (Class  C)'  have 
been  nmde  to  depend  upon  considerations  of 
salary,  and  whereas,  the  charter  requires 
that  classifications  shall  be  based  upon  ex- 
amination, such  examinations  to  be  practical; 
therefore  be  it  resolved,  that  the  following 
classifications  of  'Division  A — Clerical  Serv- 
ice* of  the  classification  of  the  classified  dvil 
service  of  San  Francisco  be  and  hereby  are 
abolished:  Class  lY.  Clerks  (Class  B). 
*  •  •  "  And  on  the  same  day  the  commis- 
sioners restored  the  above-described  classes 
of  experienced  clerks,  and  added  a  new  class, 
to  wit,  "Eixperlenced  Clerks,  Department  of 
Electricity,"  and  tlie  dass  designate  ex- 
perienced clerks,  tax  collector's  office,  which 
had  never  been  disturbed,  was  retained. 
Since  shortly  after  the  adoption  of  the  char- 
ter there  has  been  in  the  classified  dvll  serv- 
ice of  San  Francisco  a  general  class  designat- 
ed as  division  A — clerical  service,  from 
which  class  appointments  have  been  made 
by  the  different  officers,  under  the  civil  serv- 
ice regulations  of  the  charter,  whenever  em- 
ployes of  the  character  Included  in  said  class 
were  required.  Appointments  to  permanent 
positions  have  always  been  made  from  class- 
es known  as  experienced  clerks,  and  tem- 
porary places  have  been  filled  from  the  class 
known  as  ordinary  clerks. 

The  respondents  were  warranted  in  their 
action  of  March  7,  1910,  when  they  rescind- 
ed the  resolution  of  March  30,  1909,  abolish- 
ing the  classification  according  to  salaries 
and  restoring  the  former  classification  based 
on  duties  to  be  performed.  No  doubt  the  ef- 
fldency  of  the  different  departments  of  the 
dty  and  county  government  of  San  Francis- 
co wiU  be  best  promoted  when  applicants  for 
employment  are  examined  not  with  regard 
to  their  qualifications  generally,  but  with  re- 
gard to  their  aptitude  to  fill  particular  posi- 
tions. The  duties  to  be  performed  in  the 
different  departments  are  quite  dissimilar. 
In  the  department  of  the  board  of  health,  for 
example,  a  clerk  should  be  informed  on 
health  ordinances  and  regulations,  with  re- 
gard to  such  matters  as  the  abatement  of 
nuisances,  restrictions  as  to  contagious  dis- 
eases and  regulations  as  to  sanitation.  In 
the  office  of  the  board  of  public  works,  on 
the  other  hand,  he  might  be  required  to 
know  the  numerous  charter  and  ordinance 
provisions  relative  to  sewers  and  street  work, 
building  regulations  and  the  like,  while  in 
the  tax  collector's  office,  or  any  other  depart- 
ment of  the  municipal  government,  the  du- 
ties involved  might  require  knowledge  and 
experience  of  an  entfa«ly  diflferent  -charac- 
ter. It  was  for  this  reason,  it  is  safe  to  say. 
that  the  charter  provides  that  the  civil  serv- 
ice examinations  "shall  be  practical  in  their 
charader,  and  shall  relate  to  the  duties  of 
the  position"  (Charter  of  the  (?ity  and  Coun- 
ty of  San  Francisco,  art  13,  H  2  and  4). 
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Section  10  of  the  same  article  also  dearly 
contemplates  tbat  clerks  sball  be  classified 
by  departments,  for  In  providing  that  the 
dyll  service  commission  shall  fill  vacancies 
by  promotion  it  reads  that  an  examination 
therefor  "shall  be  competitive  among  snch 
members  of  the  next  lower  rank  established 
by  the  commission  for  each  department." 

The  brief  filed  by  amicus  cnriee,  like  those 
filed  by  the  appellant,  is  interesting  and  In- 
structive; but  we  do  not  feel  that  we  would 
be  warranted  in  passing  upon  the  principal 
points  discussed  in  the  former,  they  not  be- 
ing involved  in  this  case. 

From  what  has  been  said  it  appears  plain 
that  the  classification  of  March  30,  1909,  as 
to  salaries  was  not  In  accordance  with  the 
provisions  of  the  charter,  and  that  therefore 
the  commission  properly  abandoned  it,  and 
cannot  be  compelled  by  writ  of  mandate  to 
restore  the  list  of  ellglbles  based  upon  an  ex- 
amination held  under  said  classlflcation  of 
March  30,  1909. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  liENNON,  P.  J.;   HALL,  J. 


08  CaL  App.  Ct) 
HINTON  V.  BAHRS  et  at     (S.  P.  8,167.) 

(Supreme  Court   of  California.     March  25, 
1912.) 

In  Bank.  Action  by  Ouy  Hinton  against 
George  H.  Bahrs  and  others.  Judgment  for 
defendants  was  affirmed  by  the  District 
Court  of  Appeal  (122  Fac.  80).  Application 
for  rehearing  denied. 

PER  CURIAM.    Rehearing  denied. 

BEATTT,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause.  The  ques- 
tion presented  for  decision  is  not  which  sys- 
tem of  classlflcation  of  ellgrlbles  for  employ- 
ment in  the  clerical  service  of  San  Fran- 
cisco is  the  better,  bat  is  whether  the  reso- 
lution of  June  9,  1908,  establishing  "Class 
B"  was  a  valid  exercise  of  the  discretion  of 
the  commissioners.  If  it  was,  the  petitioner, 
upon  being  enrolled  in  that  class  after  suc- 
cessfully passing  the  prescribed  examina- 
tion, acquired  a  vested  right,  of  which  he 
-could  not  be  deprived  short  of  two  years,  to 
be  recommended  in  his  turn  for  employment 
in  any  clerical  position  under  the  municipal 
government  the  annual  salary  of  which  was 
not  in  excess  of  $1,440.  I  can  see  no  reason 
for  denying  the  power  of  the  commissioners 
to  establish  the  class,  and,  while  it  was  un- 
-doubtedly  the  right  of  their  successors  or  of 
themselves  to  rearrange  the  classification, 
they  could  not  in  that  way  deprive  the  peti- 
tioner and  other  ellglbles  of  their  right  dur- 
ing the  two-year  term.  As  to  them  the 
change  could  not  take  effect  until  that  time 
had  elapsed.    Charter,  art.  13,  {  10.    It  is. 


however,  the  misfortune  of  petitioner  that 
this  view,  even  if  it  had  prevailed,  would 
have  afforded  no  relief,  since  his  two-year 
term  had  expired  before  a  decision  here 
could  have  been  reached,  and  the  new  and 
equally  valid  regulation  has  sow  displaced 
the  resolution  of  1908. 


(40  Utah.  40T) 
CARSTBNSEN  v.  BALLANTTNE  et  at 
(Supreme  Court  of  Utah.    Feb.  20,  1912.) 

1.  EviDEifCB  (f   263*>— Dbolabationb— Self- 
Sebviho. 

Where  one  of  the  °  parties  to  an  action 
produces  in  evidence  a  part  only  of  a  conversa- 
tion or  writing,  his  adversary  may  offer  the  re- 
maining portions,  if  they  qualify  or  explain 
those  already  introduced,  though  they  may  be 
self-serving. 

(EW.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1022-1027 ;  Dec  Dig.  |  2«S.») 

2.  EVIDEHCB    (t  271*)— Dbolasationb— Seu- 
Sebvinq.  ,     ^ 

Where,  in  an  eguitable  proceeding  insti- 
tuted by  an  heir  agamst  other  heirs  and  oth- 
ers to  declare  and  enforce  a  trust  in  property 
of  the  estate,  the  defendanta  conceded  that  a 
trust  had  been  created,  there  would  be  no 
necessity  of  qualifybig  or  explaining  their  an- 
swers in  other  actions,  alleging  that  such  a 
trust  was  created  and  placed  m  evidence  by 
the  plaintiff,  by  admlttmg  excluded  portions 
which  alleged  that  the  plaintiff  had  received 
a  sum  as  satisfaction  of  his  share  of  the  prop- 
erty in  suit;  and  such  a  paragraph  was  inad- 
missible as  self-serving. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {|  1068-1079,  1081-1104;  Dec  Dig. 
«  271.»] 

3.  Trusts  (|  871*)— Pubadiwo. 

In  an  action  by  an  heir  against  other 
heirs  to  declare  a  trust  in  property  of  the  es- 
tate, that  the  plaintiff  had  received  his  dis- 
tributive share  of  the  estate  is  a  matter  of  af- 
firmative defense,  which  must  be  pleaded. 

lEA.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  »  688-599;   Dec  Dig.  §  371.»] 

4.  Appeal  and  Ebkob   (S  1058*)— Habmi.bs8 
Ebbob. 

Possible  error  in  refusing  to  admit  exclud- 
ed portions  of  answers  made  by  defendants  in 
former  actions,  other  portions  of  which  had 
been  admitted  on  behalf  of  plaintiff,  was  harm- 
less, where  the  defendanta  testified  to  the  same 
facts  as  the  answers  alleged  withoat  proper 
objection. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4195,  4200-4200;  Dec 
Dig.  §  1058.  •] 

Appeal  from  District  Court,  Weber  Coun-. 
ty;  J.  A.  Howell,  Judge. 

Action  by  Alma  B.  Orstensen  against  T. 
H.  Ballantyne  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

H.  H.  Henderson  and  J.  C.  Davis,  for  ap- 
pellants. H.  C.  Edwards  and  Smith  &  Price, 
for  respondent 

FRICK,  0.  J.  This  was  a  proceeding  in 
equity  instituted  by  the  respondent  against 
the  appellants,  for  the  purpose  of  declaring 
and  enforcing  a  trust  affecting  certain  real 
estate  in  which  he  claimed  an  Interest  as  an 
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heir.  The  respondent  and  all  of  the  appel- 
lants, except  T.  H.  Ballantyne  and  Joseph 
Plngree,  are  children  and  heirs  at  law  of  one 
Peter  C.  Carstenaen,  deceased.  Respondent's 
mother  was  the  plnral  wife  of  said  decedent. 
The  other  appellants,  except  T.  n.  Ballantyne 
and  Joseph  Pingree  aforesaid,  are  the  chil- 
dren of  said  decedent  and  one  Earen  Cars- 
tensen,  who  was  his  legal  wife  and  surviv- 
ing widow.  Upon  a  trial  of  the  issues,  the 
court  made  specific  findings  upon  all  ques- 
tions, although  many  of  the  facts  stated  In 
the  complaint  were  admitted  by  the  answer 
of  appellants.  The  material  portions  of  the 
findings  of  fact  are  as  follows: 

That  in  the  year  1887  Peter  C.  Carstensen 
died  Intestate  at  Ogden,  Utah,  leaving  him 
surviving  as  his  heirs  at  law  Karen  Cars- 
tensen, his  widow,  Martha  Ballantyne,  a 
married  daughter,  and  seven  minor  children, 
whose  given  names,  written  In  the  order  of 
their  ages,  are,  Joseph,  Agnes,  Charles,  Alma 
B.  (the  respondent),  Clara,  Louisa,  and  Flor- 
ence. Joseph,  at  the  time  of  the  death  of 
the  decedent,  was  19  years  of  age  and  Flor- 
ence 4 ;  the  remainder  being  of  various  ages 
between  those  extremes.  That  at  the  time  of 
the  death  of  the  decedent  he  was  the  owner 
of  certain  real  estate,  which  Is  particularly 
described.  That  In  1888  said  Karen  Carsten- 
sen was  duly  appointed  administratrix  of 
the  estate  of  said  Peter  C.  Carstensen,  and 
was  also  duly  appointed  guardian  of  the  per- 
sons and  estates  of  said  minor  children,  and 
that,  as  such  guardian,  she,  in  January,  1899, 
conveyed  the  Interests  of  said  minor  children 
in  and  to  a  iwrtlon  of  the  real  estate  owned 
by  said  decedent  to  her  son-in-law,  T.  H.  Bal- 
lantyne, who.  It  is  found,  "pretended  to  pur- 
chase said  land,  but  the  said  Ballantyne  did 
not  at  any  time  pay  or  give  any  considera- 
tion therefor,  but  only  accepted  said  deed 
and  the  title  to  said  property  for  the  sole 
purpose  hereafter  set  forth  in  finding  IS  here- 
of." That  thereafter,  in  December,  1803, 
said  Karen  Carstensen,  as  guardian  as  afore- 
said, by  order  of  the  probate  court  of  Weber 
county,  conveyed  the  homestead,  which  had 
theretofore  been  set  apart  to  her  and  said 
minor  children,  to  one  Christian  F.  Schade, 
who,  the  court  found,  "did  not  at  any  time 
pay  or  give  any  consideration  for  the  prop- 
erty so  conveyed  to  him,  and  said  convey- 
ance was  by  the  said  Karen  Carstensen  to 
and  received  by  the  said  Christian  F.  Schade 
In  trust  for  the  uses  and  purposes  hereinafter 
set  forth  ^n  these  findings."  That  neither 
the  said  Ballantyne  nor  the  said  Schade  at 
any  time  since  said  conveyances  have  claimed 
any  right  or  Interest  in  said  property,  except 
that  they  held  the  naked  legal  title  thereof, 
subject  to  the  trusts  herein  set  forth.  That 
the  conveyances  of  said  real  estate  were 
made  for  the  sole  purpose  of  aiding  said  Kar- 
en Carstensen  to  handle  said  real  estate  at 
the  lowest  possible  expen.se,  and  upon  "the 
express  understanding  between  her  and  the 


said  Ballantyne  and  Schade  that  they  and 
each  of  them  would,  immediately  ui)on  de- 
mand by  her,  convey  the  title  to  said  prop- 
erties to  her,  and  the  acceptance  of  said  deeds 
and  the  title  to  said  property  by  the  said 
parties  were  taken  for  the  purpose  of  aiding 
her  in  accomplishing  her  desires,  as  herein 
set  forth."  That  thereafter,  in  May,  1895, 
the  said  Ballantyne  and  said  Schade,  at  the 
request  of  said  Karen  Carstensen,  conveyed 
said  property  to  the  appellant  Joseph  Cars- 
tensen, who  did  not  at  any  time  give  or 
pay  any  consideration  therefor,  "but  said 
conveyance  was  made  to  and  accepted  by  him 
with  the  express  understanding  that  the  de- 
fendants Charles  Carstensen,  Clara  Carsten- 
sen Plngree,  Louisa  Carstensen  Browning, 
Florence  Carstensen,  Agnes  Carstensen  Jen- 
kins, and  this  plaintiff  were  the  owners  of 
the  equitable  title  to  said  estate  In  equal 
shares,  and  that  said  deed  conveyed  to  him, 
the  said  Joseph  Carstensen,  the  naked  legal 
title  to  said  properties  In  trust  for  the  use  and 
benefit  of  said  owners  thereof,  to  be  held  by 
him  subject  to  the  share  of  said  respective 
owners."  That  said  Joseph  Carstensen  did 
not  at  any  time,  nor  does  he  at  this  time,  own 
or  hold  any  Interest  In  said  properties,  ex- 
cept as  stated  in  these  findings.  That,  not- 
withstanding the  conveyances  aforesaid,  Kar- 
en Carstensen,  together  with  her  children. 
Joseph,  Agnes,  Charles,  Clara,  Louisa,  and 
Florence,  continued  to  occupy  and  use  the 
properties  aforesaid.  That  In  March,  1904, 
the  said  Karen  Carstensen  died  Intestate, 
leaving  surviving  her  as  her  only  heirs  at 
law  the  appellants  Joseph  Carstensen,  Charles 
Carstensen,  Clara  Pingree,  Louisa  Browning, 
Florence  Carstensen,  Martha  Ballantyne,  and 
Agnes  Jenkins.  That  thereafter,  on  the  6th 
day  of  September,  1904,  Charles  Carstensen 
was  duly  appointed  administrator  of  the  es- 
tate of  said  Karen  Carstensen.  That  at  the 
time  of  her  death  she  owned  a  one-third  in- 
terest in  the  properties  conveyed,  as  afore- 
said, and  also  in  some  other  property  which 
la  specifically  described. 

Finding  13  Is  as  follows:  "That  on  or 
about  the  8th  day  of  Jnne,  1904,  the  said 
Joseph  Carstensen,  at  the  request  of  some  of 
the  defendants,  but  not  at  the  request  of 
tills  plaintiff,  nor  with  his  knowledge,  by  deed 
of  conveyance  duly  acknowledged  and  record- 
ed In  Book  46  of  the  Records  of  Deeds  of 
Weber  county,  Utah,  conveyed  and  warranted 
to  the  defendant  Charles  M.  Carsten.sen  said 
homestead  property  and  3.62  acres  of  mead- 
ow land  described  in  paragraph  2  of  these 
findings,  with  full  knowledge  of  the  fact,  and 
that  the  said  defendants,  and  each  of  the»ra, 
are  and  the  said  Joseph  Carstensen  was  hold- 
ing the  legal  title  in  and  to  said  premises  to 
the  use  and  benefit  of  the  heirs  of  Peter  C. 
Carstensen,  deceased,  including  this  plaintiff, 
and  that  this  plaintiff  was  the  owner  of  the 
equitable  title  to  an  undivided  one-fourteenth 
interest  therein,  and  entitled  to  a  deed  there- 
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for  flrom  tbe  said  Joseph  Caratensen  at  any 
time,  iQHHt  demand  for  tlie  same ;  that  plai»- 
tilt  luu  mot  conveyed  or  transferred  any  of 
M»  rtpht,  title,  or  interest  in  and  to  said 
property,  or  of  the  title  thereto,  except  that 
on  or  about  the  9th  day  of  September,  1905, 
this  plaintilf  executed  his  deed  of  convey- 
ance to  Charles  M.  Carstensen  for  all  of  this 
plaintiff's  interest  in  said  property,  for  the 
sole  purpose  and  with  the  express  under- 
standing betioeen  Mm  and  the  said  Charles 
It.  Carstensen  that  the  same  teas  being  made 
merely  to  have  the  legal  title  placed  in  said 
Charles  M.  Carstensen  to  enable  him  to  more 
readily  administer  the  affairs  and  estate  of 
Karen  Carstensen,  deceased,  and  that  said 
title  teas  to  be  held  by  him  in  trust  to  the 
use  and  benefit  of  this  plaintiff,  and  not  oth- 
ermise;  that  said  conveyance  so  made  by  this 
plaintiff  to  the  said  Charles  M.  Carstensen, 
as  aforesaid,  was  made  by  this  plaintiff  by 
reason  of  the  representation  made  to  him  by 
said  Charles  if.  Carstensen  that  he  and  the 
other  heirs  of  Peter  C.  Carstensen  deceased, 
had  sought  legal  advice  relative  to  the  ad' 
ministration  of-  the  estate  of  Karen  Carsten- 
sen, deceased,  and  had  been  advised  that,  be- 
cause of  certain  defects  existing  in  the  ad- 
ministration of  the  estate  of  their  deceased 
father  and  their  oton  estate,  while  under  the 
management  and  control  of  their  said  mother, 
as  herein  set  forth,  it  would  be  well  for  all 
of  said  heirs,  including  this  plaintiff,  to  quit- 
claim all  of  their  respective  right,  title,  and 
interest  therein  to  the  defendant  Charles  M. 
Carstensen,  in  order  that  the  whole  thereof 
might  be  distributed  to  him,  and  subsequent- 
ly by  him  partitioned  among  said  heirs,  in- 
cluding this  plaintiff,  according  to  their  re- 
spective interests." 

Finding  14  is  In  tbe  following  words: 
"That  on  the  10th  day  of  October,  1905,  a 
decree  of  distribution  was  made  and  entered 
In  the  district  court  of  Weber  county,  Utah, 
distributing  to  said  Charles  M.  Carstensen 
all  of  said  real  estate." 

Finding  15,  so  far  as  material,  la  as  fol- 
lows: "That  before  the  bringing  of  this  ac- 
tion the  said  Charles  M.  Carstensen  under- 
took to  and  did  execute  deeds  of  conveyance, 
and  partitioned  to  each  of  the  said  Clara 
Carstensen  Plngree,  Florence  Carstensen, 
Louisa  Carstensen  Browning,  Agnes  Carsten- 
sen Jenkins,  and  Martha  G.  Ballantyne  all 
of  the  real  estate  hereinbefore  described. 
•  •  •  That  said  conveyances  were  made 
without  the  knowledge  or  consent  of  this 
plaintiff,  and  this  plaintiff  acquired  no  knowl- 
edge of  said  transfers  until  a  certain  suit 
was  filed  by  one  Piles  against  the  defendants 
herein  named  and  the  plaintiff,  and  that  said 
deeds  were  not  made  in  pursuance  of  a  so- 
called  will  made  by  Karen  Carstensen  before 
her  death,  and  that  said  wiU  was  not  in 
fact  probated." 

Appellants  excepted  to  the  italicized  por- 
tions of  findings  13  and  15,  and  also  to  the 


italicized  portlona  of  tlie  flndlngs  we  have 
heretofore  glvoi.  There  are  no  other  or  fur- 
ther exceptions  to  any  of  the  findings  of  fact. 
The  findings  of  fact  follow  very  closely  tbe 
allegations  of  respondent's  complaint.  The 
exceptions  of  appellants  to  the  findings  cover 
the  only  Issues  that  were  raised  by  their  an- 
swer. 

Upon  the  foregoing  findings,  the  court  tn 
substance  found,  as  a  conclusion  of  law,  that 
respondent  was  entitled  to  an  undivided  one- 
fourteenth  interest  in  the  real  estate  which 
had  been  conveyed  to  T.  H.  Ballantyne  and 
to  Christian  F.  Schade,  and  by  them  convey- 
ed to  Joseph  Carstensen,  and  by  him  in  turn 
conveyed  to  C.  IC  Carstensen,  as  found  in 
finding  13. 

Pursuant  to  the  foregoing  conclusion  of 
law,  the  court  entered  judgment,  whereby 
the  appellants  to  whom  tbe  real  estate  had 
been  conveyed  after  tbe  distribution  refer- 
red to  In  finding  14  were  required  to  con- 
vey to  respondent  said  undivided  interest  so 
found  to  belong  to  him  out  of  Ms  father's 
estate. 

Appellants  contend  that  the  findings  of 
fact  excepted  to  by  them  are  not  supported 
by  the  evidence.  This  contention  cannot  be 
sustained.  After  a  careful  reading  of  tbe 
evidence,  we  are  convinced  that  the  findings 
are  not  only  supported  by  the  evidence,  but 
are  further  convinced  that  they  are  clearly 
right  It  is  not  practical  to  set  forth  tbe 
evid^ce  in  support  of  the  findings.  If  we 
should  attempt  to  do  so,  we  would  have  to 
copy  the  whole  record,  for  the  reason  that 
there  are  some  declarations  and  admissions 
coming  from  both  sides  which  produce  some 
apparent  conflicts,  with  respect  to  tbe  dlCFer- 
ent  statements  of  the  witnesses  making 
them,  which  can  only  be  understood  and 
reconciled  when  the  whole  mass  of  the  evi- 
dence, documentary  and  oral,  is  considered 
together.  Moreover,  when,  in  our  judgment, 
as  in  this  case,  the  findings  of  the  trial  court 
are  in  accordance  with  the  evidence,  a  state- 
ment to  that  effect  must  ordinarily  suffice. 

In  this  case,  the  principal  question  that  re- 
spondent assumed  he  was  required  to  estab- 
lish was  that  the  conveyances  to  Ballantyne 
and 'Schade  and  the  one  from  them  to  Joseph 
Carstensen,  and  finally  the  one  from  him  to 
Charles  M.  Carstensen,  and  the  quitclaim 
deed  referred  to  in  finding  13,  were  made 
in  trust  for  the  benefit  of  the  heirs  of  the 
decedent,  Peter  C.  Carstensen.  That  there 
was  a  trust  was  admitted,  both  In  appel- 
lants'"answer  and  by  their  counsel,  at  the 
trial  of  the  case.  What  was  attempted  to  be 
denied  in  the  answer  was  that  the  trust  was 
for  the  purposes  alleged  by  respondent.  That 
the  trust  relation  continued  on  down  to  C 
M.  Carstensen  is  made  clear  by  appellants' 
counsel,  through  a  statement  which  he  made 
in  answer  to  a  certain  contention  made 
by  respondent's  counsel  at  the  trial  as  fol- 
lows:  "Because  you  [referring  to  responds 
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cut's  connsel]  are  all  the  time  claiming, 
while  all  tills  property  was  turned  over  to 
C.  M.  Carstensen  In  his  indlvldnal  capacity, 
he  was  acting  as  a  trustee,  and  we  admit  it, 
and  yon  know  it."  The  fact  Is  that  counsel 
for  respondent  did  not  at  any  time  claim 
tliat  the  property  was  turned  over  to  0.  M. 
Carstensen,  except  in  trust;  but  what  he 
claimed  in  that  regard  is  Immaterial  now.  It 
is  material  to  know  that  appellants  never 
dlspated  the  fact  that  the  property  was  in 
fact  held  In  trust,  and  acting  upon  that  the- 
ory they  obtained  distribution  thereof  to  all 
of  the  heirs  of  Peter  O.  Carstensen  except 
respondent  Appellants  contended  at  the 
trial,  however,  and  now  contend,  that  re- 
spondent had  conveyed  all  of  his  interest  by 
a  certain  quitclaim  deed,  referred  to  in  find- 
ing 13,  and  that  he  had  received  and  receipt- 
ed for  all  of  the  Interest  due  him  from  his 
father's  estate.  This  contention  respondent 
emtdiatically  denied,  and  the  court  in  effect 
found  the  facts  in  that  regard  In  his  favor. 
One  difficulty  with  appellants'  contention 
that  respondent  absolutely  conveyed  all  of 
his  Interest  to  G.  M.  Carstensen  by  the  Quit- 
dalm  deed  above  mentioned  is  that.  If  this 
was  the  effect  of  that  deed  as  to  him,  it  must 
likewise  have  been  the  effect  as  to  all  the 
heirs,  since  they  all  conveyed  to  C.  M.  Cars- 
tensen by  the  same  instrument.  However,  aft- 
er having  done  so,  they  continued  to  claim,  and 
now  claim,  that  that  conveyance  was  made  in 
tmst  The  conveyance  or  qnitclalm  is  the  one 
referred  to  In  finding  13,  supra.  It  is  not 
easy  to  comprehend  why  a  conveyance,  join- 
ed in  by  all  of  the  heirs  who  were  minors  at 
the  death  of  Peter  C.  Carstensen,  of  whom  re- 
spondent was  one,  should  be  held  to  have 
been  in  trust  for  all  except  the  respondent. 
Coonsel  for  appellants,  who  evidently  saw 
the  weakness  of  this  contention,  now  takes 
the  position  that  when  the  latter  conveyance 
was  made  respondent  had  no  further  inter- 
est in  the  property,  because  his  interest  had 
passed  by  the  guardian's  deeds  to  Ballantyne 
and  Schade,  to  which  we  have  referred  in 
the  findings.  But  that  position  Is  not  tena- 
ble, for  the  simple  reason  that,  if  respond- 
ent's interest  passed  by  those  deeds,  the  in- 
terests of  all  the  other  heirs  must  have 
passed  at  the  same  time.  Here,  again,  they 
all  contend  that  such  was  neither  the  pur^ 
pose  nor  effect  of  those  deeds.  The  only 
contention,  therefore,  is  that  respondent,  be- 
fore bringing  this  action,  had  in  fact  receiv- 
ed Us  fall  share  out  of  his  father's  estate. 
As  we"  have  seen,  this,  under  the  circumstanc- 
es of  this  case,  was  a  question  of  fact, 
which,  we  thiuk,  the  court  correctly  found 
against  appellants'  contentions. 

[1]  It  is  in  connection  with  this  conten- 
tion that  the  only  legal  question  involved 
arises.  As  we  have  already  pointed  out,  no 
claim  of  this  kind  is  contained  in  appellants' 
answer.  The  question,  however,  arose  at  the 
trial,  regardless  of  the  Issues  presented  by 
the  answer,  in  the  following  manner:   Coim- 


sel  for  respondent,  in  attemptUig  to  prove  the 
allegations  of  the  complaint  with  regard  to 
the  alleged  trust,  and  for  the  purpose  of 
showing  that  the  conveyances  from  the 
guardian  to  Ballantyne  and  Schade,  and  that 
from  them  to  Joseph  Carstensen,  and  the  one 
from  him  to  C.  M.  Carstensen,  were  in  fact 
all  made  in  trust,  offered  in  evidence  certain 
answers  of  the  appellants  which  had  been 
filed  la  other  actions,  in  which  all  of  said 
conveyances  were  averred  to  have  been  made 
in  trust  for  the  heirs  of  Peter  C.  Carsten- 
sen, including  the  respondent.  These  an- 
swers were  admitted  in  evidence  by  the  court 
as  admissions  by  the  appellants,  who  made 
them,  that  the  conveyances  in  question  were 
made  in  trust.  In  these  answers,  there  was, 
however,  a  paragraph  In  which  appellants 
had  averred  that  respondent,  after  having  at- 
tained his  majority,  had  received  $1,000  as 
his  share  or  interest  in  the  real  properties 
in  question  in  this  suit.  This  paragraph 
connsel  for  respondent  omitted  from  his  of- 
fer tn  offering  in  evidence  the  answers  afore- 
said; but  counsel  for  appellants  offered  it  as 
being  a  part  of  the  answers  which  were  of- 
fered by  respondent's  counsel  and  admitted 
in  evidence  as  declarations  of  appellants. 
Counsel  for  respondent  objected  to  the  para- 
graph offered  by  appellants,  upon  the  ground 
that  the  statements  contained  therein  were 
merely  self-serving,  and  not  admissible  In 
evidence  in  favor  of  the  Individuals  making 
them.  The  court  excluded  the  paragraph, 
upon  the  ground  that  the  statements  were 
self-serving,  and,  further,  because  the  parties 
were  In  court  and  could  testify  to  the  facts, 
if  they  were  facts.  Appellants'  counsel  now 
insist  that  the  court  erred  in  excluding  the 
paragraph  of  the  answer  containing  the 
statements  aforesaid,  upon  the  ground  that, 
where  one  party  offers  in  evidence  a  portion 
of  a  conversation  or  writlpg,  the  opposite 
party  may  introduce  the  remaining  portions, 
so  that  the  whole  conversation  or  writing 
may  be  brought  before  the  court  The  gen- 
eral rule,  no  doubt,  is  to  the  effect  that, 
where  one  of  the  parties  produces  in  evi- 
dence a  part  only  of  a  conversation  or  writ- 
ing, his  adversary  may  offer  the  remaining 
portions  of  the  conversation  or  writing,  If 
such  portions  in  any  way  qualify  or  explain 
the  portions  that  were  offered  in  evidence, 
although  the  latter  portions  may  in  their 
facts  be  self-serving.  The  general  rule  upon 
this  subject  is  well  stated  in  1  Ency.  Gv. 
385,  under  the  heading  of  "admissions,"  in 
the  following  words:  "So  where  statements, 
oral  or  written,  made  against  Interest,  are 
proved,  other  acts  or  declarations  made  at 
the  same  time,  and  as  a  part  of  the  same 
conversation,  or  as  a  part  of  the  same  writ- 
ing, favorable  to  the  party  making  the  dec- 
larations proved  against  him,  and  qualifying 
or  explaining  what  has  been  so  proved,  are 
competent  in  bis  behalf."  In  Orattan  v. 
Metropolitan  Life  Ins.  Co.,  92  N.  Y.  275,  44 
Am.  Bep.  372,  in  the  headnote,  the  rule  is 


Digitized  by 


Google 


86 


122  PACIFTCO  BBPORTER 


(Utah 


stated  thns:  "The  Introduction  by  one  party 
of  part  of  a  conversation  or  a  writing  In  evi- 
dence renders  admissible,  on  the  other  side, 
so  much  of  the  remainder  as  tends  to  ex- 
plain or  qualify  what  has  been  received;  and 
that  Is  to  be  deemed  a  qualification  which  re- 
buts and  destroys  the  inference  to  be  drawn 
from,  or  the  use  to  be  made  of,  the  portion 
put  In  evidence."  To  the  same  efCect  is  Van- 
neter  v.  Grossman,  42  Mich.  465,  4  N.  W.  216. 
[2-4]  The  question,  therefore,  in  every 
case  Is  whether  the  parts  of  the  conversa- 
tion or  writing  which  are  omitted  from 
the  original  ofFer,  and  which  are  sought  to 
be  introduced  in  evidence  by  the  adverse 
party,  are  such  as  in  some  way  qualify,  ex- 
plain, afFect,  or  destroy  the  effect  of  the 
portions  that  have  been  admitted '  in  evi- 
dence. In  this  case,  the  answers  were  of- 
fered and  could  have  been  offered,  but 
for  one  purpose,  namely,  to  show  •  that 
all  of  the  heirs  had  by  .  their  statements, 
r^arded  the  conveyances  In  question  as 
having  been  made  In  trust.  As  we  have 
already  shown,  the  fact  that  there  was  a 
trust  was  conceded,  and  the  only  question 
In  dispute  was  whether  such  trust  was  for 
the  purposes  claimed  by  respondent.  This 
la  made  evident  from  counsel's  exceptions 
to  the  findings.  This  being  so,  the  only 
question  is.  Did  the  ruling  of  the'  court 
in  excluding  the  paragraph  in  question 
prejudice  the  rights'  of  appellants?  From 
the  authorities  referred  to,  it  is  clear  that 
the  only  purpose  for  which  the  statements 
in  said  paragraph  were  admissible  was'  be- 
cause the  effect  thereof,  in  some  way  or  to 
some  extent,  may  have  been  to  modify  or 
explain  the  admissions  or  declarations 
which  were  contained  in  the  answers  of 
which  said  paragraph  was  a  part.  If  the 
effect  was  not  such,  then  the  paragraph  was 
not  admissible  at  all.  The  statements  could 
not  be  used  as  substantive  evidence,  ex- 
cept in  so  far  as  the  result  would  be  inci- 
dentally affected  by  reason  of  the  modify- 
ing effect  the  statements  might  have  upon 
the  admissions  referred  to.  In  view,  how- 
ever, that  appellants,  after  the  answers 
were  admitted  in  evidence,  conceded  that 
the  conveyances  referred  to  In  such  answers 
were  made  in  trust,  there  was  nothing  left 
to  explain  by  the  statements  contained  in 
the  excluded  paragraph.  The  statements 
contained  In  said  paragraph  were  therefore 
In  the  nature  of  a  defense  to  respondent's 
claim,  and  as  such  should  have  been  plead- 
ed. If  appellants  desired  to  prove  them.  The 
court,  however,  pern)itted  them  to  prove 
the  facts  without  pleading  them ;  and,  if  re- 
spondent had  based  his  objection  upon  the 
ground  that  the  facts  offered  In  evidence 
did  not  respond  to  any  issue  presented  by 
the  pleadings,  his  objection  would  have<  been 
good.  He  did  not  object,  howev^r;  and 
hence  the  court  could  not  do  otherwise  than 


to  admit  the  evidence  by  permitting  the 
parties  to  testify  to  the  facts,  just  as  was 
done.  By  pursuing  this  method,  appellants 
gained  an  advantage,  but  lost  nothing.  The 
only  ierror  the  court  committed  in  exclud- 
ing the  paragraph  In  question,  therefore, 
was  merely  technical,  and  deprived  appel- 
lants of  no  legal  rights.  Even  this  state- 
ment must  be  considered  In  connection  with 
the  assumption  that  the  statements  con- 
tained in  said  paragraph  would  have  bad 
the  effect  of  modifying  or  explaining  the  ad- 
missions or  statements  contained  in  appel- 
lants' a&swers  that  were  admitted  In  evi- 
dence. If  their  effect  was  not  such,  the 
paragraph  was  rightfully  excluded;  and  if 
their  effect  was  not  such,  then,  under  the 
circumstances  of  this  case,  appellants  could 
not  have  been  prejudiced,  because  the  facts 
stated  in  the  paragraph  could  at  most  only 
qualify  or  explain  a  fact  which  appellants 
have  not  disputed,  namely,  that  the  convey- 
ances referred  to  in  the  admitted  answers 
were  made  In  trust.  In  view  of  this,  we 
cannot  see  where  the  appellants  could  have 
been  prejudiced  by  the  ruling  of  the  court 
upon  this  question.  This  is  also  true  with 
respect  to  all  the  other  rulings  that  are 
complained  of,  and  for  that  reason  they 
require  no  special  consideration. 

While  there  are  some  other  features  in 
this  case  which,  in  our  judgment,  go  far 
toward  supporting  the  findings  and  judg- 
ment, it  must  suffice  to  say  that  upon  the 
whole  record  it  Is  clear  to  our  minds  that 
the  court  did  no  more  than  permit  the  re- 
spondent to  share  In  his  father's  estate  up- 
on the  same  terms  and  conditions  that  all 
of  his  half  brothers  and  sisters  were  per- 
mitted to  do  so.  This  both  law  and  jus- 
tice required. 

The  judgment  is  affirmed,  with  costs  to 
respondent. 

Mccarty  and  STRAUP,  JJ.,  concur. 


(40  TJtah,  443) 
STATE  V.  MOLITZ. 
(Supreme  Court  of  TJtah.    March  9,  1912.) 

1.  Homicide  (§  116*)— Criminal  Besponsi- 
niLiTY— Defenses— Selp-I)efen8e. 

While  a  person  need  not  have  actually 
been  armed  to  justify  another  in  shooting  in 
self-defense,  the  shooting  must  not  have  been 
without  apparent  cause,  and  a  mere  showing 
that  a  person  shot  made  a  motion  toward  bis 
hip  pocket  will  not  necessarily  excuse  his  as- 
sailant from  criminal  liability  for  bis  act. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  158-163;    Dec.  Dig.  {  116.*] 

2.  Criminal  Law  (8  941*)  — New  Trial  — 
Newly  Discovered  Evidence  —  Cumula- 
tive Evidence. 

Where,  in  a  prosecution  for  assault  with 
intent  to  murder,  in  which  the  defendant  was 
convicted  of  an  assault  with  intent  to  do  bodi- 
ly harm,  the  sliooting,  which  was  the  basis  of 
the  charge,  was  shown  to  have  talten  place  in 
broad  daylight,  and  the  facts  thereof  were  tes- 
tified to  by  eight  or  nine  witnesses,  the  grant- 


*For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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ins  ot  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  is  not  juatified  by 
affidavits  showing  evidence  which  merely  cor- 
roborates the  defendant's  version  and  to  some 
extent  contradicts  or  modifies  the  statements 
of  some  of  the  state's  witnesses;  such  testi- 
mony being  merely  cumulative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  232a-2330;  Dec.  Dig.  I 
941.*] 

Appeal  from  District  Conrt,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

Paul  MoUtE,  alias  Paul  Mellzla,  was  charg- 
ed with  assault  v^lth  Intent  to  murder,  and 
convicted  of  assault  with  intent  to  do  bodily 
harm,  and  he  appeals.    AflSrmed. 

Weber  &  Olson,  for  appellant  A.  R. 
Barnes,  Atty.  Gen.,  for  the  State. 

FmCK,  O.  J.  The  appellant  was  charged 
with  the  crime  of  assault  with  Intent  to 
murder,  and  upon  a  trial  was  convicted  of 
an  assault  with  Intent  to  do  bodily  harm. 
From  the  Judgment  of  conviction,  he  prose- 
cutes this  appeal. 

The  evidence,  very  briefly  stated,  on  behalf 
of  the  state.  Is  to  the  effect:  That  one  Nick 
Lament,  the  prosecuting  witness,  on  the  29th 
day  of  November,  1910,  went  Into  his  saloon, 
which  was,  however,  conducted  by  other  par- 
ties, and  which  was  located  on  west  South 
Temple  street  In  Salt  Lake  City.  That  he 
went  to  said  saloon  shortly  before  noon,  and 
after  taking  a  drink  he  came  out  of  the 
front  door  thereof  and  met  the  appellant  and 
another  young  man  named  Oakley  standing 
In  front  of  the  saloon  on  the  sidewalk.  That 
Lamont  spoke  to  the  young  men,  saying, 
"What  are  yon  fellows  doing  here?"  That 
he  spoke  to  Oakley  and  said:  "I  do  not  want 
you  around  my  place  at  all.  I  ordered  yon 
out  of  my  place  before,  and  I  don't  want 
you  around  my  place  of  business ;  stay  away 
from  here."  That  he  took  hold  of  Oakley 
hr  the  shoulder,  and  while  doing  so  also  said 
to  appellant:  "You,  too,  stay  away.  You 
people  stay  away  from  here."  That  there- 
upon Oakley  started  to  go  away,  and  the  ap- 
pellant "stepped  back  and  pulled  a  gun  and 
began  to  shoot."  That  appellant  shot  Ave 
times,  one  of  the  shots  taking  effect,  the 
bullet  striking  Lamont's  Up  and  entering  his 
month,  passing  ont  of  the  side  of  his  face 
through  his  cheek.  The  appellant,  Lamont 
says,  was  only  a  few  feet  from  him  when 
the  shots  were  fired  as  aforesaid.  That  at 
the  time  of  the  shooting  Lamont  was  un- 
armed ;  bnt,  as  soon  as  the  appellant  ceased 
firing,  Lamont  went  back  Into  the  saloon 
and  got  his  gun  from  his  desk,  and  he  re- 
turned to  the  sidewalk,  but  saw  the  appellant 
numlng  west  away  from  his  saloon.  In  ad- 
dition to  Lamont,  there  were  four  eyewitness- 
es to  the  shooting,  some  of  them  being  only 
a  few  feet  away  from  him  and  appellant 
when  it  occurred,  who  substantially  corrob- 


orated Lament's  statements  with  regard  to 
how  the  shooting  occurred. 

The  appellant,  on  his  own  behalf.  In  sub- 
stance testified:  That  he  was  In  the  saloon 
when  Lamont  came  In,  and  that  when  he 
came  In  he  was  under  the  Influence  of  liq- 
uor and  was  angry,  and  said,  "Somebody 
kill  me,  or  I'U  kill  him."  That  the  appellant 
then  went  out  of  the  saloon  In  the  street. 
That  Lamont  came  out  of  the  saloon  and  said 
be  would  kill  appellant  That  Lamont  passed 
bis  hand  to  his  hip  pocket  but  did  not  poll 
out  his  gun,  when  appellant  Immediately 
pulled  his  gun  and  started  to  shoot  and 
continued  to  do  so  until  he  had  discharged 
his  revolver  five  times.  The  appellant  Is, 
to  a  certain  extent  at  least  corroborated  by 
two  other  eyewitnesses.  None  of  the  other 
witnesses,  however,  saw  Lamont  have  a  gun, 
but  they  say  he  reached  In  the  direction  of 
his  hip  pocket  and  the  appellant  commenced 
to.  shoot 

The  appellant  filed  a.  motion  for  a  new 
trial,  one  of  the  grounds  of  which  was  based 
upon  newly  discovered  evidence.  The  trial 
court  denied  the  motion,  and  the  only  assign- 
ment of  error  that  Is  argued  In  this  court  Is 
that  the  court  erred  In  not  granting  a  new 
trial  upon  the  ground  of  the  alleged  newly 
discovered  evidence.  The  evidence  alleged 
to  be  newly  discovered  Is  set  forth  In  seven 
or  eight  affidavits,  and  both  the  appellant 
and  his  attorneys  have  also  filed  affidavits  In 
which  they  set  forth  that  neither  of  them 
knew  of  the  alleged  newly  discovered  evi- 
dence at  the  time  of,  or  before,  the  trial. 
The  affidavits  are  all  made  by  residents  of 
Salt  Lake  City,  some  of  whom  lived  and 
were  engaged  In  business  near  where  the 
shooting  occurred  at  the  time  of  Its  occur- 
rence. One  or  two,  however,  state  that  some 
time  after  the  occurrence  the  witnesses  left 
Salt  Lake  City  and  did  not  return  until  after 
the  trial,  and  that  neither  before  leaving 
the  city  nor  thereafter  before  the  trial  took 
place  was  the  Information  contained  In  the 
affidavits  Imparted  either  to  the  appellant  or 
his  attorneys,  or  either  of  them.  The  state- 
ments contained  in  the  affidavits  are  to  the 
effect  that  the  witnesses  were  some  distance 
away  from  where  the  shooting  occurred,  and, 
while  they  did  not  see  Lamont  have  a  gun, 
they  saw  him  reach  toward  his  hip  iKtcket 
JVLBt  before  the  shooting  commenced.  One  of 
the  witnesses  says,  however,  that  he  was 
subpoenaed  as  a  witness  on  behalf  of  the  ap- 
pellant, but  left  the  city  before  the  trial  was 
had.  The  appellant,  however,  did  not  make 
this  fact  appear  at  the  time  of  trial,  nor 
did  he  ask  for  a  continuance.  Two  police- 
men of  Salt  Lake  City  also  make  affidavits 
to  the  effect  that  they  went  Into  the  saloon 
a  short  time  after  the  shooting,  but  did  not 
see  any  blood  marks  on  the  floor  of  the  saloon 
x>r  on  or  near  the  desk  to  which  Lamont  said 
he  went  after  be  was  shot  for  the  purpose 
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of  gettlBg  Mb  revolver.  From  the  latter's 
statements  the  inference  is  sought  to  be  de- 
duced that  Lament  did  not  go  into  the  saloon 
to  get  his  gun  as  he  said  he  did.  This  in- 
ference Is,  however,  weakened.  If  not  de- 
stroyed, by  some  of  the  appellant's  own  wit- 
nesses, who  say  that  they  did  see  Lament 
go  into  the  saloon  immediately  after  the 
shooting  occurred.  The  most  that  can  be 
said  of  the  newly  discovered  evidence  is  that 
it,  to  some  extent  at  least,  corroborates  the 
appellant's  version  of  the  shooting,  and  that 
it  to  some  extent  also  contradicts  or  modifies 
the  statements  of  some  of  the  state's  wit- 
nesses in  other  respects.  The  statements  con- 
tained in  the  affidavits  are,  however,  couched 
In  the  most  general  terms,  and  in  view  of  all 
the  facts  and  circumstances  in  evidence  be- 
fore the  Jury,  even  though  the  statements 
should  be  believed  by  them,  it  is  still  as  prob- 
able that  the  verdict  would  still  be  the  same 
upon  another  trial  as  it  is  that  It  would  he 
to  the  contrary. 

[1]  It  is  certainly  true  that  as  matter  of 
law  the  appellant  is  Just  as  amenable  to 
punishment  for  his  acts  in  shooting  Lament 
if  the  statements  contained  in  the  affida- 
vits are  assumed  to  be  true,  as  he  would  be 
If  they  are  assumed  to  be  false.  There  is 
Qothing  coDtained  in  these  statements  that 
could   afford   the   appellant  an   excuse  for 

'  shooting  at  the  time  and  In  the  manner  he 
did,  although  it  were  assumed  that  Lamont 
did  make  a  motion  with  his  band  in  the  di- 
rection of  his  hip  pocket  Some  of  the  newly 
discovered  witnesses  do  not  even  seem  to 
know  with  what  hand  Lamont  made  the  mo- 
tion towards  his  pocket,  and  none  of  them 
state  that  be  saw  Lament  have  a   gun,  or 

'that  he  in  fact  had  one  when  the  shooting 
took  place.  It  may  be  conceded  that  It  Is 
not  essential  in  all  cases  that  the  alleged 
assailant  should  be  in  fact  armed  in  order  to 
justify  one  who  is  accused  of  shooting  to  act 
or  shoot  in  self-defense,  but  it  is  still  true, 
as  a  matter  of  law,  that  the  accused  must 
act  as  a  reasonable  man  and  not  shoot  an- 
other without  at  least  seme  good  apparent 
cause  for  doing  so. 

[2]  Furthermore,  we  must  not  lose  sight 
of  the  controlling  fact  in  this  case  that  the 
shooting  occurred  in  broad  daylight;  that 
it  was  seen  by  four  or  five  eyewitnesses  who 
testified  on  behalf  of  the  state  and  by  three 
or  four  more  who  testified  en  behalf  of  the 
appellant.  The  Jury,  therefore,  had  the  facts 
from  eight  or  nine  eyewitnesses,  and  what 
possible  effect  the  statements  of  a  few  more, 
whose  opportunity  to  see  and  hear  was  ad- 
mittedly not  so  good  as  was  the  opportunity 
of  those  who  testified,  could  have  upon  the 
Jury,  we  confess  is  hard  to  conceive.  That 
the  effect  could  be  of  no  great  consequence 
is  made  apparent  from  the  statements  con- 
tained in  the  afiidavits  themselves.  Such 
statements    merely    confirm   or    impugn   the 


statements  of  other  witnesses,  and  hence 
nothing  Is  really  added  to  the  weight  of  the 
evidence  either  way. 

From  the  foregoing  it  seems  to  us  that, 
entirely  apart  from  the  question  of  whether 
appellant  can  legally  avail  himself  of  the 
alleged  newly  discovered  evidence  because 
of  lack  of  diligence  upon  his  part  in  discover- 
ing It  before  trial,  it  is  nevertheless  clear 
that,  for  the  reasons  suggested,  such  evidence 
comes  clearly  within  what  is  termed  "cumu- 
lative," and  is  of  the  kind  for  which  courts 
ordinarily  are  not  authorized  to  set  aside 
verdicts  and  grant  new  trials. 

The  Judgment,  therefore,  should  be  affirm* 
ed.    It  is  so  ordered. 

Mccarty  and  STRAUP,  JJ.,  concur. 

(10  Wyo.  its> 
HASHLTON  v.  DIBFENDBRFBR. 

(Supreme  Court  of  Wyoming.     March  28, 
1912.) 

Appeai.    and    Brbob     (I    657*)— DKrEcra — 

Withdrawal  fos  AiiEirDMEirr. 

A  bill  of  exceptions  was  allowed  and  filed 
in  the  trial  court  in  December,  1010.  The  pe- 
tition in  error  was  filed  in  the  Supreme  Court 
April  13,  1911.  Plaintiff's  brief  was  filed  June 
8th  following,  and  a  motion  to"  strike  the 
bill  of  exceptions  for  failure  to  show  that  it 
contained  all  the  evidence  was  filed  November 
0th.  Defendant's  briefs  in  opposition  to  the 
motion  were  filed  January  6,  l9l2,  and  on  Jan- 
uary 12th  plaintiff  in  error  moved  to  with- 
draw the  bill  for  correction.  Held,  that  while 
it  was  the  duty  of  counsel  preparing  the  bill 
to  see  that  it  contained  a  statement  that  all 
the  evidence  was  contained  therein,  and  or- 
dinarily a  bill  will- not  be  returned  for  correc- 
tion of  a  mistake  due  to  the  laches  of  plain- 
tiff in  error  or  his  counsel,  the  motion  to  with- 
draw the  bill  and  amend,  having  been  made 
within  a  reasonable  time,  win  ue  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2830-2833;  Dec.  Dig.  $ 
657.*] 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  U  P.  Hamilton  against  Alt 
DIefenderfer.  Judgment  for  the  latter,  and 
the  former  brings  error.  On  motion  to 
strike  the  bill  of  exceptions  and  dismiss,  and 
countermotion  to  withdraw  the  motion  for 
amendment.  Motion  for  amendment  granted, 
and  motion  to  strike  denied. 

Metz  &  Sackett,  for  plaintiff  In  error.  En- 
terllne  &  La  Fleiche,  for  defendant  in  error. 

PER  CURIAM.  The  defendant  In  error 
filed  a  motion  In  this  case  to  strike  the  bill 
of  exceptions  from  the  files  on  the  ground 
that  It  fails  to  show  that  it  contains  all  tlie 
evidence,  and  that  the  only  point  discussed 
in  the  brief  of  the  plaintiff  In  error  is  the 
sufficiency  of  the  evidence  to  sustain  the 
Judgment  The  plaintiff  In  error  filed  a  mo- 
tion supported  by  affidavit  for  lefive  to  with- 
draw the  bin  for  the  purpose  of  returning^ 
the  same  to  the  district  court  and  having 
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the  certlflcate  thereto  amended  so  as  to 
dearly  show  that  the  bill  contains  a  full, 
true,  and  correct  transcript  of  all  the  evi- 
dence submitted,  offered,  or  received  upon 
tiie  trial  of  said  cause  and  another  cause 
which  was  tried  at  the  same  time  upon  a 
stipulation  consoUdating  the  two  causes  for 
trial.  Both  motions  have  been  submitted  for 
our  decision.  It  appears  that  the  bill  of 
exreptlons  was  allowed  and  filed  In  the  dis- 
trict court  on  December  3,  1910;  that  the 
petition  in  error  was  filed  in  this  court  April 
13,  1911,  and  the  briefs  of  plaintiff  in  error 
Jose  8,  1911 ;  that  the  motion  to  strike  the 
bill  was  filed  K'ovember  9,  19J.1,  and  the 
brlefa  of  the  defendant  In  error  in  support 
of  that  motion  January  6,  1912.  The  motion 
to  withdraw  the  bill  for  the  purpose,  of 
amendment  was  filed  January  18,  1912,  and 
the  brief  in  support  thereof  aa  well  as  the 
objections  of  the  plaintiff  In  error  to  that 
motion  were  filed  January  20,  1912.  Al- 
though one  of  the  counsel  here  for  plaintiff 
in  error  prepared  the  bill  of  exceptions,  he 
etates,  in  his  affidavit  filed  In  support  of 
the  motion  to  withdraw  the  bill,  that  he 
learned  of  the  alleged  omission  a  short  time 
only  before  the  filing  of  the  motion;  that 
the  transcript  of  the  evidence  contained  in 
the  bill  does  in  fact  contain  all  of  the  evi- 
dence admitted  and  offered  upon  the  trial 
of  both  of  said  cases,  and  all  of  the  ob- 
jections, ralings,  and  exceptions  thereon ; 
that  the  bill  so  prepared  and  offered  for 
allowance  was,  at  the  request  of  the  trial 
judge,  presented  to  opposing  counsel  for  ex- 
amination to  ascertain  whether  it  contained 
all  the  evidence,  who  thereupon  examined 
and  approved  the  same,  noting  his  approval 
upon  the  bill. 

It  has  been  said  by  this  court:  "Ordinar- 
ily an  application  of  this  I:Ind  (to  withdraw 
the  bill  for  amendment)  will  not  be  denied 
when  it  Is  timely  made,  and  where  it  is 
apparent  that  the  bill  of  exceptions  is  de- 
fective and  does  not  contain  something  that 
it  should  contain."  Freeburgh  v.  Lamoureux, 
13  Wyo.  454,  81  Pac.  97.  And  It  was  further 
said  in  that  case  that  no  general  rule  can  be 
laid  down  as  to  what  will  or  will  not  excuse 
delay  in  making  the  application,  but  that 
the  matter  must  be  decided  upon  the  cir- 
cumstances of  each  case,  and  it  was  held 
that  a  delay  of  more  than  two  years  after 
attention  was  called  to  a  defect  in  the  bill 
was  unreasonable.  Again,  in  Callahan  v. 
Honck.  14  Wyo.  201,  83  Pac.  372,  it  was  said: 
"While  It  Is  true  that  a  bill  of  exceptions 
win  usually  be  returned  for  amendment  or 
correction  when  the  mistake  Is  due  to  some 
act  of  the  defendant  in  error  or  his  counsel, 
It  is  equally  well  settled  that  it  will  not  or- 
dinarily be  returned  when  the  mistake  is 
due  to  the  laches  of  the  plaintiff  in  error 
or  his  counsel,  though  upon  timely  applica- 
tion and  satisfactory  showing  the  court  might 


in  such  case  order  a  return  to  avoid  a 
clear  miscarriage  of  justice."  And  further: 
"When  and  under  what  circumstances  a  bill 
of  exceptions  will  be  sent  back  to  the  trial 
court  for  correction  or  amendment  are  mat- 
ters entirely  within  the  discretion  of  the 
appellate  court." 

It  was,  of  course,  the  duty  of  counsel  pre- 
paring the  bill  to  insert  or  cause  to  be  In- 
serted therein  or  in  the  certificate  of  the 
court  or  judge  allowing  the  same  a  state- 
ment to  the  effect  that  it  contains  all  of  the 
evidence;  but  we  think  that  counsel  should 
be  given  a  reasonable  opportunity  to  cor- 
rect such  an  oversight  under  the  circum- 
stances disclosed,  where  there  has  been 'no 
unreasonable  delay  la  making  the  applica- 
tion for  that  purpose.  Whether  or  not  the 
bill  is  to  be  amended  if  returned  is  for  the 
district  court  or  judge  to  determine.  But 
we  are  satisfied  that  the  showing  made  is 
sufficient  to  justify  granting  the  motion  for 
leave  to  withdraw  the  bill  for  the  purpose  of 
such  amendment.  It  will  therefore  be  order- 
ed that  such  motion  be  granted  and  the  bill 
of  exceptions  returned  to  the  district  court 
for  a  reasonable  time  for  the  purpose  of 
allowing  such  proceedings  to  be  taken  and 
determined  as  may  be  deemed  proper  or 
necessary  in  the  premises. 

Further  consideration  of  the  motion  to 
strike  will  therefore  be  postponed  until  a 
termination  of  the  proceedings  for  the  amend- 
ment of  the  bill  and  its  return  to  this  court, 
when  the  parties  will  be  accorded  another 
hearing  upon  the  motion  If  desired. 

(20  Wyo.  148) 

ACME  CEMENT  PLASTER  CO.  v.  WEST- 
MAN. 

(Supreme  Court  of  Wyoming.     March  26, 
1912.) 

1.  Master  and  Servant  (J  258*)— Injurt  to 
Sebvant— Complaint— SumciENCT. 

An  allegation,  In  a  servant's  complaint  for 
personal  injuries,  that,  throuKb  the  neKligence 
of  defendant,  plaintiff  was  injured  by  the  fall- 
ing of  a  coal  bin  of  defendant's,  which  burst 
or  collapsed  because  it  was  constructed  and 
maintained  in  an  insufBcient,  defective,  and 
negliKent  manner,  when  liberally  construed, 
sufficiently  charges  negligent  construction  of 
the  bin. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  816-836;    Dec.  Dig.  S 

2.  Master    and    Servant    (8§    101,    102*)— 

NEGLIOENCB— TiNSAFB  PLACE. 

An  employer  is  only  required  to  famish 
an  employ^  a  reasonably  safe  place  in  which 
to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  ||  135,  171,  174,  178,  179, 
180-184,  192;   Dec.  Dig.  H  101,  102.*] 

3.  Trial   (§  191*)— Actions  for  Injukies— 
Instructions— Assuming  Facts. 

In  an  employe's  actions  for  injuries,  caus- 
ed by  a  falling  post,  an  instruction  that,  if 
the  employer  knew  the  peril  to  which  the  em- 
ploye would  be  exposed,  and  that  the  post  was 
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not  lecnred  by  nalla^  acrewi,  bolts,  or  in  any 
other  manner,  and  if  other  facta  shotild  be 
fonnd  aa  apecified,  the  employer  waa  liable  was 
erroneoua,  since  it  assumed  that  the  employ^ 
was  exposed  to  peril,  and  that  the  post  was 
not  secured  in  some  way,  and  would  lead  the 
jury  to  conclude  that  the  employer  was  liable 
for  a  failure  to  secure  the  post  with  nails, 
screws,  or  bolts,  especially  where  they  were 
not  also  instructed  that,  if  the  post  was  other- 
wise secured,  the  employer  would  not  be  liable. 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  420-431,  435;   Dec  Dig.  S  191.*] 

4.  Masteb  and   Servant  (g  265*)— Nkou- 

OENCE  —  PbESUIIFTION       AND       BUBDEN       OF 

Pboof. 

Where  a  post  supporting  a  coal  bin  of  an 
employer  had  been  used  for  that  purpose  for 
several  years  without  accident,  and  there  waa 
evidence  from  which  the  jury  might  have  found 
that  its  fall  was  due  to  the  negligence  of  an 
independent  contractor,  there  was  no  presump- 
tion that  its  fall  was  due  to  the  negligence  of 
the  employer,  and  an  employe  suing  for  in- 
juries caused  by  its  fall  had  the  burden  of 
proving  negligence;  and  hence  an  instruction 
that  the  fall  created  a  presumption  of  negli- 
gence was  error. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  877-908,  955;  Dec  Dig. 
!  266.*] 

6.  Tbiai,  (f  296*)— Erboneotjb  Instbuctionb 
—Cube  bt  Othbb  Instructions. 

Where  the  jury  may  have  followed  an  er- 
roneous in'structioD,  it  is  prejudicial  error,  al- 
though the  law  is  correctly  stated  in  other  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
DiB.^§S  705-713,  715,  716,  718;    Dec  Dig.  { 

8.  BviDENCB   (i  318*)  —  Heab'sat  —  ADinssi- 

BIUTY. 

A  witness  cannot  testify  to  the  earnings 
of  an  employ^  suing  for  personal  injuries  by 
referring  to  the  employer's  pay  rolls,  where  the 
witness  did  not  prepare  the  pay  rolls,  and  has 
no  knowledge  of  the  employe's  earnings,  aside 
from  that  gained  from  the  pay  rolls. 

[Ed.  Note. — For  other  cases,^  see  Evidence, 
Cent.  Dig.  H  1193-1200;   Dec  Dig.  f  318.*] 

7.  Evidence     (J    128*)  —  Hkabsat  —  Statk- 
icENTs  TO  Physician. 

Statements  of  an  injured  person  to  a  phy- 
rician  concerning  his  past  condition,  sensation, 
and  feelings  are  admissible,  where  the  physi- 
cian testifies  as  an  expert,  to  aid  the  jury  in 
determining  the  weight  to  be  given  to  his  tes- 
timony, but  not  to  prove  the  actual  condition 
of  the  Injured  person. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i$  883-387;    Dec.  Dig.  {  128.*] 

Error  to  District  Court,  Albany  County; 
Charles  B.  Carpenter,  Judge. 

Action  by  Carl  Westman  against  the  Acme 
Cement  Plaster  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

N.  B.  Corthell,  C.  P.  Arnold,  Herbert  V. 
Lncey,  and  John  W.  Lacey,  for  plalntifT  in 
error.  P.  E.  Anderson  and  H.  V.  S.  Groes- 
becli,  for  defendant  in  error. 


BEARD,  C.  J.  Carl  Westman,  defendant 
In  error,  brought  this  action  against  tbe 
Acme  Cement  Plaster  Company,  a  corpora- 
tion, plaintifiF  in  error,  to  recover  damages 


for  a  personal  Injnry  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  said 
company.  Tbe  case  was  tried  to  a  jury, 
which  returned  a  verdict  in  favor  of  West- 
man  and  against  the  company  for  $11,900. 
A  motion  for  a  new  trial  was  denied  and 
Judgment  entered  on  the  verdict  Tbe  com- 
pany brings  error. 

For  convenience,  tbe  defendant  In  error 
will  be  referred  to  as  plaintiff,  and  plaintiff 
In  error  as  defendant. 

The  allegations  of  negligence  contained 
In  plaintiff's  second  amended  petition,  upon 
which  tbe  case  was  tried,  are  as  follows: 
"That  on  the  5th  day  of  December,  A.  D. 
1908,  said  plaintiff,  wBile  in  the  service  of 
said  defendant,  for  hire,  at  its  mills  and 
works  at  and  near  said  city  of  Laramie,  and 
while  in  the  discharge  of  bis  regular  duties 
as  fireman,  without  bialt,  negligence,  or  want 
of  ordinary  care  on  bis  part,  but  wbolly 
through  tbe  gross,  willful,  and  wanton  care-' 
lessness  and  negligence  of  said  defendant, 
was  dangerously  and  permanently  Injured 
about  tbe  head  and  body  by  the  foil  of  a 
coal  bin  of  defendant,  which  burst  or  col- 
lapsed because  it  was  built,  constructed,  and 
maintained  in  an  unsafe,  defective,  and  in- 
secure manner  by  defendant,  in  that  the  up- 
right posts  supporting  tbe  same  were  not 
fastened  or  secured  by  nails,  screws,  bolts,  or 
in  any  maimer  whatsoever,  and  were  not 
able  to  withstand  tbe  lateral  pressure  to 
which  they  were  subjected  by  tbe  weight  of 
tbe  coal  in  said  bin.  Plaintiff  further  al- 
leges that  be  did  not  know  and  liad  no 
means  of  knowing  of  tbe  defective  condi- 
tion of  said  coal  bin,  and  that  defendant 
had  due  and  timely  knowledge  and  notice  of 
such  condition,  and  negligently  failed  to 
remedy  tbe  same  or  warn  plaintiff  of  such 
dangerous  and  defective  con&ition,  or  take 
precautions  to  make  tbe  same  safe  and  able 
to  withstand  or  resist  tbe  pressure  of  tbe 
coal  upon  tbe  upright  posts,  whereby  the 
said  bin  burst  or  collapsed,  and  large  quan- 
tities of  coal  and  timbers  of  wood  were  burl- 
ed upon  and  against  plaintiff,  whereby  he 
was  dangerously  and  permanently  Injured  by 
an  upright  post  of  said  coal  bin,  which  fell 
and  bit  or  struck  plaintiff,"  etc.  By  its  an- 
swer, defendant  denied  these  allegations,  and 
pleaded  contributory  negligence  on  part  of 
plaintiff.  Tbe  reply  denied  tbe  allegations  of 
contributory  negligence  contained  in  the  an- 
swer. 

It  appears  by  the  evidence  that  the  coal 
bin  and  tbe  place  where  )>laintiff  worked 
were  in  the  basement  or  lower  story  of  de- 
fendant's mill,  the  bin  being  9  or  10  feet 
wide  and  situated  on  the  west  side  .of  tbe 
basement;  the  east  side  of  the  bin  was  con- 
structed by  placing  planks  against  a  row  of 
posts,  which  were  9  or  10  by  11  inches  in 
size,  8  or  9  feet  in  length,  and  about  9  or  10- 
feet  apart.  These  posts  rested  on  cement  or 
stone  bases  at  the  bottom  of  tbe  bin,  and 
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supported  a  main  stringer  of  the  building 
aboTe;  each  post  baving  a  cap  3  or  4  feet 
in  length  on  its  top,  upon  which  the  stringer 
rested.  East  of  the  bin  there  was  a  space 
10  or  11  feet  wide  between  the  bin  and  the 
kettles  which  plaintiff  was  employed  in  fir- 
ing. The  coal  was  put  in  the  bin  from  the 
west  side,  and  at  the  time  of  the  accident 
was  5  or  6  feet  high  at  the  east  side  of  the 
bin.  The  room  aboTe,  the  floor  of  which 
was  supported  by  the  posts,  was  used  for 
storing  plaster,  cement,  hair,  and  other  ma- 
terial, and  at  the  time  there  was  stored  in 
that  room  32  tons  of  plaster  and  11  tons  of 
cement  Sometimes  there  was  more  and 
sometimes  less  stored  there.  The  building 
bad  been  used  for  the  same  purpose  and  in 
the  same  manner  for  4  or  5  years.  The 
plaintiff  was  injured  by  the  falling  of  one  of 
these  posts. 

[1,21  It  Is  contended  by  counsel  for  de- 
fendant that  there  Is  no  allegation  of  negli- 
gent construction  of  the  bin  contained  in 
plaintiff's  petition.  But  we  think,  liberally 
contrued,  it  does  charge  that  It  was  negli- 
gently constructed.  In  that  the  posts  were 
not  secured  in  any  manner  sufiiciently  to 
withstand  the  pressure  of  the  coal  against 
them.  The  evidence  shows,  beyond  dispute, 
that  the  posts  were  not  fastened  or  secured 
by  nails,  screws,  or  bolts,  but  were  held  in 
place  by  the  weight  which  rested  upon  them, 
and  that  this  had  been  sufficient  for  that 
purpose  from  the  time  the  building  had  been 
constructed  or  so  used — four  or  five  years 
— op  to  the  time  of  the  happening  of  the  ac- 
cident. It  was  therefore  an  important  is- 
sue of  fact,  to  be  submitted  to  the  Jury  up- 
on proper  Instructions,  whether  or  not  such 
constmctlon  of  the  bin  was  negligent.  The 
defendant  was  not  required  to  furnish  an 
absolntely  safe  place  for  plaintiff  to  work 
In,  or  to  secure  the  posts  In  any  particular 
manner.  Its  duty  was  to  exercise  such  care 
in  the  construction  of  the  bin,  and  such 
diligence  In  maintaining  it,  as  to  afford  a 
reasonably  safe  place  for  the  purpose'  for 
which  it  was  used. 

[31  The  court,'  orer  the  objection  of  de- 
fendant. Instructed  the  Jury  as  follows: 
"Instruction  No.  11.  If  the  Jury  find  and  be- 
lieve from  the  evidence  that  the  defendant 
company  and  its  officers  knew  or  had  rea- 
Kon  to  know  the  peril  and  danger  to  which 
the  plaintiff  was  and  would  be  exposed  while 
ia  the  work  and  employment  in  which  he 
was  engaged  at  the  time  of  receiving  the  in- 
jury complained  of  in  bis  petition,  and  did 
know  or  had  reason  to  know  of  the  defects 
complained  of,  in  this,  the  upright  post  sup- 
porting the  same  was  not  fastened  or  secur- 
ed by  niils,  screws,  bolts,  or  in  any  manner 
whatsoever,  and  If  you  find  from  the  evi- 
dence that  the  plaintiff  did  receive  such  In- 
juries, and  said  defendant  company  did  not 
make  known  and  had  not  made  known  and 
bad  not  given  notice  of  such  danger,  peril, 
and  defects  to  the  plaintiff,  and  if  the  Jury 


farther  find  that  at  the  time  of  receiving 
such  injury  the  plaintiff  was  exercising  or- 
dinary care  in  the  work  In  which  he  was  en- 
gaged, and,  without  fault  or  blame  on  his 
part,  was  so  injured,  then  the  defendant  is 
liable  in  damages,  and  you  should  find  for 
the  plaintiff."  This  instruction  was  errone- 
ous and  misleading.  It  assumes  that  the 
plaintiff  was  and  would  be  exposed  to  perils 
and  dangers,  and  that  the  defects  complain- 
ed of  existed;  and  if  it  does  not  also  as- 
sume that  a  failure  to  fasten  or  secure  the 
posts  with  nails,  screws,  or  bolts  was  a  de- 
fect for  which  the  defendant  would  be  liable, 
it  would  certainly  tend  to  so  Impress  the 
Jury,  and  lead  it  to  conclude  that  a  failure 
to  80  secure  the  posts  would  constitute  neg- 
ligence on  the  part  of  the  defendant  Nor 
was  the  Jury  Informed  in  any  instruction 
that  a  failure  to  so  secure  the  posts  would 
not  constitute  negligence  for  which  defend- 
ant would  be  liable,  if  the  Jury  found  that 
the  post  was  otherwise  sufficiently  secured 
to  make  the  place  reasonably  safe  for  the 
purposes  for  which  it  was  used. 

[4]  The  court  also  gave  the  following  In- 
struction, over  the  objection  of  the  defend- 
ant: "Instruction  No.  12.  The  defendant 
company  was  bound  to  use  reasonable  care 
to  provide  a  reasonably  safe  coal  bin  near 
which  plaintiff  worked,  and  If  you  find  from 
the  evidence  that  said  coal  bin  was  under 
the  management  of  said  defendant  company 
or  its  servants,  and  that  the  same  burst  and 
collapsed,  owing  to  the  want  of  proper  care 
on  the  part  of  said  defendant  company,  and 
injured  the  plaintiff,  and  such  falling  of  the 
coal  bin  was  of  such  an  event  that,  in  the 
ordinary  course  of  things,  the  same  would 
not  have  happened  if  said  defendant  com- 
pany had  used  proper  care,  then  such  falling 
of  the  coal  bin,  in  the  absence  of  evidence 
to  the  contrary,  Is  evidence  that  It  arose 
from  the  lack  of  care  on  the  part  of  the  de- 
fendant company,  and  the  unexplained  fall- 
ing of  said  coal  bin  creates  a  presumption 
of  negligence  on  the  part  of  the  defendant." 
The  instruction  is  ambiguous,  in  that  the 
Jury  was  told  that,  if  the  bin  burst  and  col- 
lapsed owing  to  the  want  of  proper  care  on 
the  part  of  defendant,  then,  under  certain 
conditions,  the  falling  of  the  bin  was  evi- 
dence that  it  arose  from  the  lack  of  ordinary 
care,  and  created  a  presumption  of  negli- 
gence on  the  part  of  defendant.  The  only 
negligence  charged  In  the  petition  was  that 
the  bin  was  built,  constructed,  and  main- 
tained in  an  unsafe,  defective,  and  insecure 
manner.  In  that  the  upright  posts  support- 
ing the  same  were  not  fastened  or  secured 
by  nails,  screws,  or  bolts,  or  in  any  man- 
ner whatsoever.  The  burden  rested  upon 
the  plaintiff  to  prove,  not  only  that  the  bin 
fell  and  injured  him,  but  also  that  it  fell  by 
reason  of  some  defect  alleged  in  his  peti- 
tion. 

It  is  not  in  all  cases  that  proof  of  the 
happening  of  an  accident  raises  a  presump- 
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tlon  of  negligence.  Indeed,  It  has  been  held 
by  many  courts  that  the  doctrine  res  ipsa 
loquitur  does  not  apply  in  an  action  by  an 
employ^  against  his  employer.  The  Supreme 
Court  of  the  United  States,  in  Patton  v. 
Texas  &  P.  Ry.  Co.,  197  U.  S.  658-663, 21  Sup. 
Ct  275,  277  (45  L.  Ed.  361),  states  the  rule 
thus:  "That,  while  in  the  case  of  a  passen- 
ger the  fact  of  an  accident  carries  with  it 
a  presumption  of  negligence  on  the  part  of 
the  carrier,  a  presumption  which,  In  the  ab- 
sence of  some  explanation  or  proof  to  the 
contrary.  Is  sufficient  to  sustain  a  verdict 
against  him,  for  there  is  prima  facie  a 
breach  of  his  contract  to  carry  safely  (Stokes 
T.  Saltonstall,  13  Pet  181  [10  L.  Ed.  115] ; 
Railroad  Company  t.  Pollard,  22  Wall.  341 
[22  Ij.  Ed.  877];  Gleeson  v.  Virginia  Mid- 
land Railroad,  140  U.  S.  435,  443  [11  Sup. 
Ct  850,  85  L.  Ed.  458]),  a  different  rule  ob- 
tains as  to  an  employ^  The  fact  of  acci- 
dent carries  with  it  no  presumption  of  neg- 
ligence on  the  i>art  of  the  employer;  and  it 
is  an  affirmative  fact  for  the  injured  employe 
to  establish  that  the  employer  has  been 
guilty  of  negligence.  Texas  &  Pacific  Rail- 
way V.  Barrett  166  U.  S.  617  [17  Sup.  Ct 
707,  41  L.  Ed.  1136]." 

In  Spees  v.  Hoggs,  198  Pa.  112,  47  Atl.  875, 
62  Ii.  R.  A.  933,  82  Am.  St  Rep.  792,  the 
court  said:  "Except  in  the  case  of  a  carrier, 
the  rule  is  uniform  that,  where  recovery  is 
sought  on  the  ground  of  negligence  of  the 
defendant,  the  burden  of  proof  is  on  the 
plaintiff,  and  In  an  action  against  an  «n- 
ployer  some  specific  act  of  negligence  must 
be  shown."  See,  also,  CSty  of  Greeley  t. 
Poster,  32  Colo.  292,  76  Pac.  351;  Price  v. 
Railroad  Co.,  202  Pa.  176.  51  Atl.  756;  Case 
V,  C,  R.  I.  &  P.  Ry.  Co.,  64  Iowa,  762,  21  N. 
W.  30;  Kuhns  v.  C,  R.  I.  &  P.  Ry.  Co.,  70 
Iowa,  561,  31  N.  W.  868.  In  the  last-cited 
case,  the  court  Instructed  the  Jury  as  fol- 
lows: "But,  if  you  are  satisfied  from  the 
evidence  that  the  accident  In  question,  by 
which  plaintiff's  decedent  lost  his  life,  was 
unusual  and  extraordinary,  and  one  that 
in  the  ordinary  use  of  railways  would  not 
happen,  It  Is  your  privilege  to  consider  the 
fact  of  such  accident  as  one  of  the  circum- 
stances fropi  which  you  .are  to  determine 
whether  or  not  the  roadbed  or  engine  were 
in  fact  in  reasonably  good  order  and  condi- 
tion." The  court  said:  "It  is  claimed  that 
this  instruction  is  in  accord  with  Tuttle  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  48  Iowa,  236. 
But  In  that  case  the  plaintiff  was  a  passen- 
ger, and  in  such  case  the  rule  is  that  the 
accident,  when  established,  casts  on  the  de- 
fendant the  burden  of  showing  there  was  no 
negligence  on  its  part  which  contributed  to 
the  accident.  In  this  case,  the  rule  is  dif- 
ferent and  the  fact  that  there  has  been  an 
accident  whether  ordhiary  or  extraordinary, 
has  no  tendency  to  prove  negligence.  If  this 
Is  the  rule,  then  all  the  plaintiff  had  to  do 
was  to  prove  the  accident,  and  he  would  be 
entitled  to  recover,  unless  the  defendant  as- 


sumed the  burden  of  proving  it  was  not  neg- 
ligent; and  this  it  was  not  bound  to  do.  If 
the  accident  can  be  regarded  as  a  circum- 
stance tending  to  show  negligence,  then  the 
burden  may  be  shifted  in  all  cases,  and  the 
Jury  might  regard  it  as  sufficient  to  enable 
the  plaintiff  to  recover.  Case  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  64  Iowa,  762,  21  N.  W.  30." 

In  McGrath  v.  St  Louis  Transit  Co.,  197 
Mo.  97,  94  S.  W.  872,  it  Is  said:  "This  Is  n'ot 
a  case,  under  the  facts  disclosed,  where  res 
ipsa  loquitur  applies.  It  has  been  said  that 
there  are  but  two  classes  of  cases  wherein 
this  doctrine  can  be  invoked :  '(1)  When  the 
relation  of  carrier  and  passenger  exists,  and 
the  accident  arises  from  some  abnormal  con- 
dition In  the  department  of  actual  transpor- 
tation; (2)  where  the  injury  arises  from 
some  condition  or  event  that  is,  in  Its  very 
nature,  so  obviously  destructive  of  the  safe- 
ty of  person  or  property,  and  Is  so  tortlotu* 
in  its  quality,  as,  in  the  first  Instance,  ac 
least,  to  permit  of  no  Inference,  save  that  of 
negligence  on  the  part  of  the  person  in  con- 
trol of  the  injurious  agency.'  Benedick  ▼. 
Potts,  88  Md.  52  [40  AtL  1067,  41  L.  R.  A. 
478].  •  •  •  But  even  If  It  were  a  case 
to  which,  under  proper  pleadings,  the  doc- 
trine would  apply,  yet  In  this  case  specific 
acts  of  negligence  are  charged,  and  not  gen- 
eral negligence.  In  such  cases,  where  the 
plaintiff  chooses  in  the  petition  to  allege  spe- 
cific acts  of  negligence,  the  rule  of  law  placet* 
the  burden  of  proving  such  specific  negli- 
gence upon  the  plaintiff,  and  a  recovery,  if 
had  at  all,  must  be  upon  the  specific  negli- 
gence pleaded."    (Citing  many  cases.) 

The  evidence  in  the  present  case  does  not 
bring  It  within  either  class  of  cases  above 
stated.  It  is  not  claimed  that  It  comes  with- 
in the  first  class,  and  the  evidence  does  not 
show  that  the  Injury  arose  from  a  condi- 
tion that,  in  its  nature,  was  so  obviously  de- 
structive of  the  safety  of  person  or  property 
or  so  tortious  in  quality  as  to  permit  of  no 
inference,  save  that  of  negligence  on  part 
of  defendant.  The  evidence  tends  to  show 
that  the  bin  had  been  used  for  the  same  pur- 
pose for  four  or  five  years  and  apparently 
sufficient  for  that  purpose  and  without  ac- 
cident ;  and  there  was  evidence  from  which 
the  Jury  might  have  found  that  the  cause 
of  its  fall  was,  not  that  the  post  was  not 
sufficiently  secured  to  withstand  the  lateral 
pressure  of  the  coal,  but  because  large 
chunks  of  coal  had  been  thrown  against  the 
post  some  time  before  the  accident,  which 
loosened  It;  and  plaintiff  testified  that  the 
coal  was  put  In  the  bin  by  a  man  who  had  a 
contract  to  do  so.  There  is  no  affirmative 
evidence  that  the  manner  in  which  the  bin 
was  constructed  was  not  such  as  would  be 
adopted  by  men  of  ordinary  prudence  under 
like  circumstances,  or  that  such  construction 
was  negligence,  other  than  the  fact  that  the 
post  fell.  Under  the  circumstances  stated, 
the  mere  fact  of  the  unexplained  falling  of 
the  post  (if,  In  this  case,  It  can  be  said  to  be 
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unexplained)  la  Jot  prima  fade  evidence  of 
aegligence  in  construction.  Pielil  y.  Albany 
By.,  30  App.  Dlv.  166.  51  N.  Y.  Supp.  768, 
affirmed  in  162  N.  T.  617.  57  N.  E.  1122.  The 
instruction  was  not  applicable  to  tbe  eW- 
dence  and  therefore  erroneous,  and  should 
bare  been  refused. 

[I]  Counsel  for  plaintifF  contend  that  tbe 
siring  of  these  instructions,  if  erroneous, 
was  not  prejudicial  error,  for  tbe  reason  that 
in  other  instructions  given  the  Jury  was 
otherwise  and  correctly  instructed.  With 
that  contention  we  cannot  agree.  The  In- 
stmctions  were  quite  lengthy,  consisting  of 
27  paragraphs,  containing  Inconsistent  and 
ccmfusing  statements.  While  it  is  true  that 
inconsistent  instructions  will  not  be  held  to 
be  prejudicial  and  require  a  reversal  of  tbe 
Judgment  in  a  case  where  the  appellate  court 
can  see  from  the  evidence  and  the  verdict 
that  the  Jury  must  have  followed  tbe  cor- 
rect one,  the  rule  is  otherwise  where  it  ap- 
pears that  the  Jury  may  have,  or  properly 
did,  follow  tbe  erroneous  one.  "Ordinarily 
an  wroneous  instruction  is  not  cured  by  tbe 
giving  of  subsequent  correct  instructions, 
necessarily  incontltstent  therewith,  since  it 
la  impossible  to  tell  which  cbarge  the.  Jury 
followed."  88  Cyc.  1782,  and  cases  cited  in 
noteo. 

[1]  Over  the  objection  of  defendant,  BIr. 
Henderson,  a  witness  for  plaintiff,  was 'per- 
mitted to  state  from  a  copy  of  tbe  pay  rolU 
of  the  rolling  mtU  where  plaintiff  worked 
before  and  after  tbe  accident,  the  amount 
plaintiff  earned  each  month  from  October, 
1906,  to  February,  1908,  bei^ore  he  was  in- 
jured, and  for  May,  June,  July,  August, 
and  September,  1909.  after  be  was  injured. 
Counsel  for  plalntitT  have  devoted  consid- 
erable 'space  in  their  brief  to  a  discussion 
of  the  question  when,  and  under  what  cir- 
cumsjtances,  a'  copy  of  an  instrument  or 
wri^g  may  be  used  by  a  witness  to  refresh 
bis'  recollection;  but  that  question  is  not 
presented  by  tbe  record.  Tbe  witness  was 
not  shown  to  have  bad  anything  to  do  with 
rmying  the  plaintiff,  or  in  the  i>reparation  of 
tbe  pay  rolls,  from  the  coplee  of  which  he 
stated  .tbe  several  amounts,  or  in  any  way, 
or  at  any  time,  liad  any  persona]  knowledge 
of  plaintiff's  earnings  while  so  employed. 
After  stating  bis  name,  the  witness  testified 
as  follows:  "Q.  What  is  your  occupation, 
Mr.  Henderson?  A.  Chief  clerk  at  tbe  roll- 
ing mill  at  tbe  present  time.  Q.  As  such 
chief  clerk,  have  you  access  to  the  records 
and  pay  rolls  of  tbe  rolling  mills  during  the 
years  of  1900.  1907,  and  IIHW?  A.  No,  sir. 
Q.  Well,  have  you  acceAs  to  those  records? 
A.  No;  not  the  original  pay  rolls.  Q.  Whiit 
have  yon  access  to?  A.  All  that  I  have  is 
tlie  copy  that  we  sent  to  Oninha  at  tbe  time. 
Q.  Ts  that  an  esact  copy  of  the  orlirlniil?  A. 
Yc%  sir.    Q.  Do  you  kuuw  when  Uieiie  origi- 


nal records,  which  you  spoke  of,  were  sent 
to  Omaha?  A.  They  go  in  the  6th  of  each 
month.  Q.  Are  they  in  Omaha  at  tbe  present 
time?  A.  Yes,  sir.  Q.  Are  they  ever  brought 
back  to  this  mill  in  Laramie?  A.  Not  to  my 
knowledge."  Upon  that  showing,  the  wit- 
ness was  permitted  to  state  the  amounts 
from  tbe  copy  referred  to.  It  is  apparent 
that  there  was  an  entire  failure  to  show  that 
the  witness  ever  had  any  knowledge  of  the 
platntiCTs  earnings,  except  from  the  pay 
rolls;  ifind,  not  having  bad  any  previous 
knowledge,  of  course,  he  could  have  no  recol- 
lection to  be  refreshed.  Tbe  testimony  was 
incompetent,  and  should  have  been  excluded. 

[7]  Dr.  McLean,  one  of  the  physicians  who- 
attended  and  treated  plaintiff  for  tbe  injury, 
was  called  as  a  witness  on  behalf  of  plaintiff 
and  gave  his  opinion  as  to  the  extent  and 
permanency  of  the  injury,  and  also  as  to  the 
necessity  for  tbe  performance  of  a  surgical 
operation  which  bad  been  performed  on 
plaintiff's  bead  as  a  part  of  such  treatment. 
He  was  permitted  to  testify,  over  the  objec- 
tion of  defendant,  to  statements  made  to  him 
by  plaintiff  in  relation  to  bis  condition,  sen- 
sations, and  feelings  in  the  past;  and  that 
ruling  is  assigned  as  error.  The  rule  seems 
to  be  quite  well  settled  that  such  statements 
of  tbe  party  Injured,  narrative  of  past  con- 
ditions or  suffering,  made  to  the  ordinary 
witness  are  inadmissible;  but  "a  physician 
may,  however,  testify  to  a  statement  or  nar- 
rative given  by  a  patient  in  relation  to  bis 
condition,  symptoms,  sensations,  and  feel- 
ings, both  past  and  present,  when  such  state- 
ments were  received  during  and  were  neces- 
sary to  an  examination  with  a  view  to  treat- 
ment, or  when  they  are  necessary  to  enable 
him  to  give  bis  opinion  as  an  expert  witness." 
C.  C,  C.  &  I.  R.  R.  Co.  V.  Newell,  104  Ind. 
264,  3  N.  E.  836,  64  Am.  Rep.  312.  See,  also, 
U.  P.  R.  Co.  V.  Novak,  61  Fed.  573,  9  C.  C.  A. 
629 ;  Stone  v.  Moore,  83  Iowa,  186,  49  N.  W. 
70;  Fort  V.  Brown,  46  Barb.  (N.  Y.)  366; 
Johnson  v.  N.  P.  R.  Co.,  47  Minn.  430,  50  N. 
W.  473;  Pullman  P.  Car  Co.  v.  Smith,  79 
Tex.  468,  14  S.  W.  993,  14  L.  R.  A.  216,  23 
Am.  St.  Rep.  356;  Barber  v.  Merriam,  11 
Allen  (Mhss.)  322;  Consolidated  T.  Co.  v. 
Lambertson,  59  N.  J.  Law,  297,  36  Atl.  100: 
and  5  Enc.  Evidence,  608.  This  evidence  was 
admissible  for  the  purpose  of  affording  tbe 
Jury  the  means  of  determining  the  weight  to 
be  given  to  tbe  opinion  of  tbe  physician,  but 
not  as  evidence  tending  to  prove  the  actual 
condition  of  the  plaintiff  at  the  time  of  which 
ue  spoke,  and  the  Jury  should  have  b^en  so 
cautioned.  For  the  purpose  indicated,  there 
was  no  error  in  admitting  the  testimony. 

For  tbe  reasons  stated,  the  Judgment  of 
tbe  district  court  is  reversed,  and  tbe  case 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

SCOTT  and  i>UTTEB,  JJ.,  concux. 
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STATE  ex  reL  HUCKFEI/DT  ▼.  STATE 
BOARD  OF  SCHOOL  LAND 
COM'RS  et  aL 

(Supreme  Court  of  Wyoming.    March  26, 
1912.) 

L  Public  Lands   (§  55*)— School  Lands— 
Leases — Constitutional  Law. 

Lawi  1903,  c.  78,  §  16  (Comp.  St.  1910,  § 
.  613),  entitling  state  land  lessees  to  renewals 
of  their  leases  for  five-year  periods  aggregat- 
ing 20  years,  did  not  give  a  school  land  lessee 
a  vested  right  to  a  renewal,  as  against  one 
claiming  a  preference  right  under  Laws  1910, 
45.  70,  J  1  (Comp.  St.  1910,  |  615),  since  that 
construction  would  make  section  613  void  as 
Tlolating  the  condition  upon  which  the  school 
lands  were  granted  by  Act  of  Admission  (Act 
July  10,  1890,  c.  664,  26  Stat.  223),  |  5,  and 
acceptance  thereof  by  Const,  art.  18,  {  1,  that 
leases  should  not  extend  longer  than  five  years. 
[Ed,  Note. — For  other  cases,  see  Public 
Lands,  Cent.  Dig.  {{  170-174;  Dec.  Dig.  S 
65.*] 

2.  Public  Lands  (S  55*)— Gbahtb  bt  Unit- 
ed States. 

On  mandamus  to  compel  the  Stat$  School 
Land  Commissioners  to  renew  a  lease,  the 
board  is  not  precluded  from  asserting  that  such 
construction  of  Laws  1903,  c.  78,  i  16  (Comp. 
St.  1910,  {  618),  would  make  it  void  for  the 
reasons  stated,  on  the  theory  that  the  ques- 
tion of  violation  of  the  condition  on  which  the 
federal  grant  was  made  can  be  raised  by  the 
United  States  only. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent.  Dig.  Si  170-174;  Dec.  Dig.  g  55.*) 

Application  by  the  state  of  Wyoming  on 
relation  of  John  Huckfeldt  for  mandamus 
against  the  State  Board  of  School  Land  Com- 
missioners and  another.    Writ  denied. 

W.  B.  Mullen  and  0.  W.  Burdlck,  for  re- 
lator. D.  A.  Preston,  Atty.  Gen.,  for  defend- 
ants. 

POTTER,  J.  [1]  This  is  an  original  pro- 
ceeding in  this  court  for  a  writ  of  mandamus 
to  compel  the  State  Board  of  School  Land 
Commissioners  and  the  Commissioner  of  Pub- 
lic Lands  to  grant  and  issue  to  the  relator 
a  lease  in  renewal  of  his  former  lease  cover- 
ing a  certain  section  of  the  school  lands  of 
the  state.  An  alternative  writ  was  issued 
and  the  cause  was  heard  upon  a  general  de- 
murrer to  the  petition  and  alternative  writ. 
The  material  facts  appearing  from  the  peti-. 
tion  are  as  follows:  On  May  11,  1907,  a  lease 
of  the  land  in  question  was  executed  and  is- 
sued to  one  Charles  Hansen  for  the  period 
of  five  years  from  May  1,  1906.  Said  lease 
was  duly  assigned  to  the  relator  on  December 
16,  1908.  Prior  to  the  expiration  of  that 
lease,  the  relator  applied  for  a  renewal  un- 
der thi  provisions  of  section  613,  0>mpiled 
Statutes  1910,  subject  to  the  right  of  reap- 
pralsement  allowed  a  lessee  upon  renewal 
under  the  provisions  of  that  section  and  sec- 
tion 600.  Prior  to  the  expiration  of  the 
lease,  one  Whitehead  also  applied  for  a  lease 
of  the  land,  claiming  a  preference  right  un- 
der section  615,  Complied  Statutes.  On  Sep- 
tember 8,  1911,  the  defendant  board  reap- 


praised the  land  and  fixed  the  annnal  rental 
at  $75.  On  that  date  also  the  board  denied 
relator's  application  for  renewal  and  ordered 
that  a  lease  be  granted  to  said  Whitehead, 
stating  as  a  reason  therefor  that  the  said 
Whitehead  was  residing  upon  lands  owned 
by  him  nearest  to  the  land  applied  for. 
Thereupon  the  relator  notified  tbe  board  that 
he  would  accept  a  renewal  lease  at  the  rate 
of  rental  fixed  upon  the  board's  reappraise- 
ment,  and  tendered  the  amount  of  tbe  rent 
for  the  first  year,  but  the  offer  was  refused. 

The  provisions  of  section  613,  under  which 
the  right  of  renewal  is  claimed  were  enacted 
In  1903  (Laws  1903,  c.  78,  S  16),  and  are  as 
follows:  "Tlie  lessee  named  In  any  lease  of 
state  lands,  or  his  assigns,  shall,  at  the  ex- 
piration of  the  term  of  said  lease,  be  entitled 
to  a  renewal  thereof,  not  exceeding  an  area 
of  four  sections,  and  to  subsequent  renewals 
thereof  every  five  years,  for  a  total  period 
of  20  years,  providing  that  at  each  renewal 
period  said  lands  may  be  reappraised  in  the 
manner  hereinbefore  specified;  the  said  ap- 
praisement to  be  based  upon  the  value  of  tbe 
lands.  Irrespective  of  any  cultivation  or  im- 
provements made  or  placed  thereon  by  tbe 
lessee." 

Tbe  Whitehead  application  and  the  order 
£;ranting  a  lease  to  him  appear  to  have  been 
made  pursuant "tOsthe  provisions  of  section 
616,    Compiled    Stalt^tes,    enacted    in    1909 
(Laws  1909,  c.  70,  {  l)^\reading  as  follows: 
"Preference  shall  in  all  cftges   be  given  to 
applications   for   leases  of  ef^er   state   or 
school  lands  to  persons  who  are  F^'dent  citi- 
zens and  taxpayers  of  the  state,  aoid  applica- 
tions made  by  citizens  of  the  state  ^ho  hold 
title  to  lands  upon  which  they  resld^  nearest 
to  any  state  or  school  lands  applied  flpr  shall 
be  given  a  preference  right  over  all  otner  ap- 
plicants, to  lease  the  same  at  such  ren\fal  as 
the  board  shall  deem  equitable  and  Jus\  and 
such  preference  to  resident  title  holders  ^all 
extend  to  an  area  of  lands  equal  to  twice  t}^^ 
area  of  lands  to  which  such  resident  cltlzfln 
holds  title,  not,  however,  to  exceed  640  acre^ 
of  school  or  educational  institutions'  lands/ 
or  a  total  of  2,560  acres  of  state  and  school  ^ 
lands.    Where  two  or  more  applicants  claim  "^ 
preference  by  reason  of  holding  title  to  lands 
nearest  to  the  lands  applied  for,  the  boards 
shall  grant  leases  upon  a  basis  as  nearly 
equitable  as  possible.     Applicants  claiming 
the  preference  right  accorded  by  this  section 
must  set  forth  such  claims  at  the  time  of 
making    their    applications,    or    subsequent 
thereto,  and  prior  to  the  expiration  of  any 
prior  lease  on  the  lands  covered  by  such  ap- 
plication." 

Counsel  for  relator  contend  that  section 
613,  as  the  law  in  force  when  the  relator's 
lease  was  made,  constituted  the  law  of  the 
contract,  and  that  If  the  provisions  of  sec- 
tion 615,  subsequently  enacted,  are  to  be  con- 
strued so  as  to  deprive  the  relator,  or  any 
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otber  leAsee  In  the  same  situation,  of  the 
rigfat  of  renewal,  tbe  same  are  to  that  extent 
Toid  as  Impairing  such  contractual  and  vest- 
ed right;  and,  to  avoid  that  effect  of  section 
615,  that  it  should  be  construed  to  be  inap- 
plicable where  a  prior  lessee  is  entitled  to 
a  renewal  of  his  lease  under  section  613.  On 
the  other  hand  the  Attorney  General  con- 
tends that,  as  the  act  of  1903,  which  contain- 
ed the  provisions  of  section  613,  distinguish- 
ed lands  granted  for  the  support  and  benefit 
of  public  schools  from  other  state  lands,  and 
vested  the  control  thereof  respectively  in  dif- 
ferent boards,  school  lands  are  not  necessari- 
ly included  in  the  term  "state  lands,"  and 
that  the  provision  of  section  613,  declaring 
that  a  lessee  named  in  any  lease  of  "state 
lands"  shall  be  entitled  to  a  renewal,  and  to 
successive  renewals  covering  a  period  of  20 
years,  may  properly  and  ought  to  be  constru- 
ed so  as  not  to  apply  to  school  lands.  He 
further  contends  that  a  construction  of  sec- 
tion 613  which  would  entitle  a  lessee  of 
srhool  lands,  after  the  expiration  of  a  lease 
for  five  years,  to  have  his  lease  renewed, 
would  render  the  section  void,  so  far  as  it 
applied  to  school  land  leases,  for  the  reason 
that  It  would  in  that  respect  violate  the 
terms  and  conditions  upon  which  the  school 
lands  were  granted  to  the  state  by  the  Act 
of  Admission,  as  well  as  tbe  provision  of  the 
Constitution  accepting  such  grant. 

The  contention  that  a  statute  providing  that 
a  lessee  of  school  lands  shall  be  entitled  to 
a  renewal  of  his  lease,  after  the  expiration 
of  one  lease  period  of  five  years,  would  be 
void  for  the  reason  suggested,  and  that  if  sec- 
tion 613  so  provides  it  Is  void  to  that  extent, 
will  be  first  considered,  for.  if  it  be  necessary 
to  sustain  that  contention,  the  other  ques- 
tions relating  to  the  power  of  the  state  in 
leasing  other  state  lands  will  not  be  import- 
ant to  this  controversy,  and  should  not  be 
considered  for  that  reason,  as  well  as  for  the 
further  reason  that  the  board  having  control 
of  otber  state  lands  is  not  a  party  here. 

We  take  it  to  be  conceded  that  the  school 
lands  were  granted  to  the  state  by  the  Act 
of  Admission.  Section  5  of  that  act  provides 
as  follows:  "That  all  lands  herein  granted 
for  educational  purposes  shall  be  disposed  of 
only  at  public  sale,  the  proceeds  to  constitute 
a  permanent  school  fund,  the  interest  of 
which  only  shall  be  expended  in  the  support 
of  said  schools.  But  said  lands  may,  under 
such  regulations  as  the  Legislature  shall  pre- 
scribe, be  leased  for  periods  of  not  more  than 
five  years,  in  quantities  not  exceeding  one 
section  to  any  one  person  or  company;  and 
such  land  shall  not  be  subject  to  pre-emption, 
homestead  entry,  or  any  other  entry  under 
the  land  laws  of  the  United  States,  whether 
surveyed  or  unsurveyed,  but  shall  be  reserv- 
ed for  school  purposes." 

Section  1  of  article  18  of  the  state  Consti- 
tution declares:  "The  state  of  Wyoming 
hereby  agrees  to  accept  the  grants  of  land 


heretofore  made,  or  that  may  be  hereafter 
made  by  the  United  States  to  the  state,  for 
educational  purposes,  for  public  buildings 
and  institutions,  and  for  otber  objects,  and 
donations  of  money  with  the  conditions  and 
limitations  that  may  be  imposed  by  the  act 
or  acts  of  Congress,  making  such  grants  or 
donations."  Whether  or  not  this  might  prop- 
erly be  held  equivalent  to  a  provision  ex- 
pressly declaring  the  Legislature  to  be  re- 
stricted in  the  enactment  of  laws  for  the  dis- 
posal and  leasing  of  the  lands  granted  by  the 
conditions  and  limitations  imposed  by  the 
grants,  it  Is  at  least  a  solemn  engagement  on 
the  x>art  of  the  state  that  such  conditions- 
and  limitations  shall  be  observed  by  its  laws. 
And,  so  far  as  the  manner  of  disposing  of 
or  leasing  the  lands  granted  is  prescribed  by 
the  terms  of  the  grant,  the  state  Is  certainly 
bound  by  Its  contract  to  dispose  of  or  lease 
the  lands  only  in  that  manner,  though  it  may 
no  doubt  adopt  additional  regulations  not  in- 
consistent with  the  grant  or  the  limitations 
expressed  therein;  and  it  is  given  express 
authority  to  do  so  in  the  matter  of  leasing 
school  lands  by  section  5  of  the  Act  of  Ad- 
mission above  quoted.  Hence  an  act  of  the 
I.«glslature  violating  that  contract  would  be 
void  on  that  ground  if  for  no  other  reason. 
Fenn  v.  Kinsey,  46  Mich.  446,  8  N.  W.  64 
State  V.  Springfield  Township.  6  Ind.  83 
Bradley  v.  Case,  3  Scam,  ail-)  585;  Spring- 
field V.  Qul(*,  22  How.  56,  16  L.  Ed.  256 
Davis  V.  Indiana,  94  U.  S.  792,  24  L.  Ed.  320 
State  ex  rel.  v.  Mathews,  150  Ind.  697,  60  N. 
El  572.  Fenn  v.  Kinsey,  supra,  was  a  case 
involving  a  congressional  grant  of  certain 
lands  to  the  state  of  Michigan  to  aid  in  the 
construction  of  railroads,  where  some  of  the 
lands  had  been  conveyed  by  the  state  for  a 
purpose  held  not  to  be  authorized  by  tbe 
terms  of  the  grant.  The  court  say :  "At  the 
time  when  the  act  of  1877  [Pub.  Acts  1877, 
No.  Iit2]  was  passed,  it  is  beyond  question 
that  the  state  was  bound  by  the  terms  of  the 
congressional  grant,  which  were  formally  ac- 
cepted by  the  law  of  1867  [Laws  1857,  No. 
126]  to  dispose  of  none  of  these  lands  except 
for  the  specific  purposes  named  in  the  act  of 
Congress.  As  the  United  States  reserved  a 
right  to  all  lands  not  legally  disposed  of  un- 
der the  trust,  and  under  tbe  grant  the  state 
itself  had  no  power  to  divert  them,  the  act 
of  1877  was  In  direct  violation  of  that  clause 
of  the  Constitution  of  tbe  United  States 
which  declares  that  no  state  shall  pass  any 
law  violating  the  obligation  of  contracts.*' 

In  Bradley  v.  Case,  supra,  the  Supreme 
Court  of  Illinois  upheld  the  power  of  the  state 
to  sell  the  sixteenth  section  in  each  township 
which  had  been  granted  for  "the  use  of  the 
inhabitants  of  such  township  for  the  use  of 
schools,"  but  in  the  opinion  it  was  said:  "If 
the  act  of  Congress,  which,  being  agreed  to 
by  the  state  convention,  foriued  the  compact 
between  the  state  and  the  general  govern- 
ment, had  provided  that  the  lands  aforesaid 
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should  not  be  sold,  or  bad  made  any  specific 
proTlslon  aa  .to  the  manner  In  which  they 
should  be  disposed  of,  then  the  question 
would  have  been  settled.  But  that  compact 
only  provides,  la  general  terms,  that  the 
lands  'shall  be  granted  to  the  state  for  the 
use  of  the  Inhabitants  of  such  townships,  for 
the  use  of  schools.'  Whether  they  shall  be 
leased  for  a  term  of  years,  rented  annually, 
or  sold,  and  the  proceeds  In  either  case  ap- 
plied according  to  the  compact,  to  the  use 
of  schools,  appears  to  me  to  be  a  proper  sub- 
ject of  state  legislation." 

In  Davis  V.  Indiana,  supra.  It  seems  to 
have  been  assumed  that  the  validity  of  a 
statute  of  Indiana,  which  made  provision  for 
a  certain  disposition  of  the  proceeds  of  school 
lands,  depended  upon  whether  or  not  it  vio- 
lated the  act  of  Congress  granting  the  lands 
to  the  state,  for,  although  the  statute  was 
held  to  be  valid,  the  court  say :  "We  are  ask- 
ed by  counsel  to  decide  that  the  Supreme 
Court  of  Indiana,  In  thus  construing  the 
statute.  Is  In  error;  and  to  make  a  construc- 
tion of  It,  by  which  it  will  conflict  with  the 
act  of  Congress,  and  be  therefore  void,  mere- 
ly that  one  officer  may  have  distribution  of 
the  fund  Instead  of  another.  Our  convic- 
tions should  be  very  clear  before  we  do  this, 
even  If  we  have  a  right  to  do  It,  which  may 
admit  of  some  question.  Fortunately  we  con- 
cur In  the  view  of  these  laws  taken  by  that 
court." 

The  act  of  Congress  under  which  North 
Dakota,  South  Dakota,  Montana,  and  Wash- 
ington were  admitted  as  states  contained  a 
section  numbered  11  simUar  to  section  5  of 
the  act  admitting  this  state,  providing, 
among  other  things,  that  the  proceeds  of  the 
sale  of  lands  granted  for  educational  pur^ 
poses  shall  constitute  a  permanent  school 
fund,  the  Interest  of  which  only  shall  be  ex- 
pended In  the  support  of  said  schools.  An 
act  was  passed  by  the  Legislature  In  each  of 
the  states  of  Washington,  Montana,  and 
North  Dakota,  whereby  the  proceeds  of  the 
sales  of  the  lauds  granted  for  the  purposes 
of  a  normal  school  were  appropriated  to  the 
payment  of  bonds  Issued  to  provide  funds 
for  the  erection  of  normal  school  buildings. 
In  Washington  and  North  Dakota  It  was 
held  that  the  aforesaid  provision  of  section 
11  of  their  enabling  act  applied  to  the  normal 
school  grant.  And  In  Washington  the  act  of 
the  Legislature  was  held  void  on  the  sole 
ground  that,  In  appropriating  the  proceeds  of 
sales  to  the  payment  of  the  bonds.  It  violated 
the  provision  of  the  enabling  act  authorizing 
the  interest  only  to  be  expended  In  support  of 
schools.  The  court  say:  "If  we  are  correct 
In  this  construction  of  the  enabling  act,  it 
follows  that  the  act  of  the  Legislature  of 
1895  is  void.  In  so  far  as  it  attempts  to  ap- 
propriate the  proceeds  of  the  lands  granted 
for  normal  schools  Instead  of  the  interest  and 
income  thereof."  State  ex  rel.  Heuston  v. 
Maynard,  31  Wash.  132,  71  Pac.  775: 


The  act  of  North  Dakota  was  hdd  void 

also  upon  the  ground  that  it  violated  certain 
provisions  of  the  Constitution  to  the  same  ef- 
fect as  that  contained  In  section  11  of  the 
enabling  act,  but  the  court  say :  "Perhaps  It 
is  not  necessary  to  state  that  by  the  accept- 
ance of  the  grant  for  educational  purposes 
— and  It  Is  with  that  grant  we  are  concerned 
In  this  case — a  trust  was  created,  the  char- 
acter of  which  was  fixed  by  the  terms  of  the 
grant.  By  the  mere  acceptance  of  the  grlint, 
the  honor  of  the  state  was  pledged  to  the  ob- 
servance of  the  obligation  of  the  trust ;  that 
Is,  to  maintain  the  permanency  of  the  trust 
fund  and  to  use  the  Interest  only  for  the  sap- 
port  of  the  several  schools  to  which  it  was ' 
dedicated."  State  ex  rel.  Board,  etc.,  v.  Mc- 
Millan, 12  N.  D.  280,  96  N.  W.  310. 

The  Supreme  Court  of  Montana,  while  not 
agreeing  with  the  Supreme  Courts  of  Wash- 
ington and  North  Dakota  respecting  the 
meaning  and  application  of  section  11  of  the 
enabling  act,  held  the  act  of  that  state  void 
on  the  ground  that  It  was  In  conflict  with  a 
provision  of  the  state  Constitution  requiring 
the  normal  school  funds  to  be  invested  aa 
prescribed  by  law,  and  the  interest  together 
with  rents  from  leased  normal  school  lands 
to  be  devoted  to  the  maintenance  of  such 
school.  And  that  provision  of  the  Constitu- 
tion was  held  to  be  valid  as  against  the  ob- 
jection that  It  took  from  the  Legislature  the 
authority  granted  it  by  the  enabling  act  to 
prescribe  the  manner  In  which  the  normal 
school  lands  should  be  held,  appropriated, 
and  disposed  of.  Although  the  case  In  Mon- 
tana was  not  decided  upon  the  ground  that 
the  act  violated  the  terms  or  conditions  of 
the  grant,  we  think  from  the  opinion  that  the 
-court  is  to  be  understood  as  recognizing  the 
controlling  effect  of  a  condition  or  limitation 
in  the  grant  whenever  found  to  be  applica- 
ble. The  case  went  to  the  Supreme  Court  of 
the  United  States  and  was  there  affirmed. 
State  ex  rel.  Haire  v.  Rice,  33  Mont  365,  83 
Pac.  874:  Id.,  204  U.  S.  291,  27  Sup.  Ct  281, 
51  Ia  Ed.  490. 

Referring  now  to  the  relevant  terms  of  the 
grant,  we  observe  that,  following  the  provi- 
sion requiring  that  all  lands  "herein"  grant- 
ed for  educational  purposes  shall  be  disposed 
of  only  at  public  sale,  it  Is  provided:  "But 
said  lands  may,  under  such  regulations  as  the 
Legislature  shall  prescribe,  be  leased  for  pe- 
riods of  not  more  than  five  years."  There 
seems  to  be  no  uncertainty  in  this  provision, 
and  it  is  doubtful  if  any  attempt  to  explain  It 
could  make  It  clearer.  It  Is  needless  to  con- 
sider whether,  without  any  provision  In  the 
grant  expressly  permitting  the  lands  to  be 
leased,  the  state  would  possess  unlimited 
power  to  lease  them,  but  it  may  be  assumed 
that  the  state  would  in  such  case  have  that 
power.  The  provision  was,  however.  Inserted 
authorizing  the  lands  to  be  leased,  but  only 
for  periods  of  not  more  than  five  years,  thus 
clearly  limiting  the  power  to  lease  the  landa 
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granted  for  educational  purposes,  and  the 
grant  was  accepted  with  that  limitation. 
That  an  act  of  the  Legislature  requiring  or 
authorizing  a  contract  to  be  made  leasing 
such  lauds  for  a  longer  period  than  five  years 
would  violate  the  aforesaid  proyislon  of  the 
grant,  and  therefore  exceed  the  power  of  the 
state  and  Its  lieglslature,  is  heyond  question. 
And,  clearly,  without  violating  the  compact 
completed  upou  its  acceptance  of  the  grant 
with  the  limitations  and  conditions  Imposed 
thereby,  the  state  cannot  at  any  one  time  en- 
ter Into  a  contract  leasing  any  such  lands 
for  a  period  longer  than  five  years. 

It  cannot  be  doubted  that  the  state  may 
lease  any  of  the  school  lands  repeatedly  for 
a  period  not  exceeding  five  ye^irs,  and  suc- 
cessively to  the  same  person,  under  proper 
legislative  regulations,  so  that  the  mere  fact 
that  a  second  or  subsequent  lease  is  made  to 
a  prior  lessee  of  the  same  land  will  not  con- 
stitute a  violation  of  the  terms  of  the  grant. 
And  we  are  not  prepared  to  say  that  the  land 
board  may  not  lawfully  be  authorized  to  con- 
sider and  act  upon  reasonable  grounds  of 
preference  in  passing  upon  two  or  more  ap- 
plications for  the  same  land.  But  that  is 
quite  a  different  matter  from  a  contract  or 
statutory  obligation,  secure  against  change 
by  subsequent  legislation,  to  grant  and  exe- 
cute a  lease  covering  a  period  exceeding  the 
limitation  upon  the  power  of  the  state  in 
that  particular,  and  that  upon  no  other  con- 
sideration than  the  agreed  rental. 

It  is  argued  that  the  statute  in  ques'tlon 
(section  613)  compiles  strictly  with  the  above- 
mentioned  limitation  expressed  in  the  grant  by 
providing  for  five-year  leases.  If,  however, 
it  confers  upon  the  lessee,  as  contended,  an 
absolute  right  at  the  expiration  of  one  five- 
year  lease  to  a  renewal  thereof,  and  to  sub- 
sequent renewals  every  five  years,  covering  a 
total  period  of  20  years,  and  is  to  be  read 
faito  every  lease  controlled  by  its  provisions 
as  a  part  of  the  contract,  then,  notwithstand- 
ing that  a  new  lease  is  required  to  be  exe- 
cuted at  the  end  of  each  five-year  period,  the 
lands  covered  by  such  contract  of  lease  would 
in  effect  be  leased  for  a  period  exceeding  five 
years,  subject  only  to  the  lessee's  option  to 
surrender  the  lands,  either  by  failure  to  de- 
mand a  renewal  or  otherwise,  and  the  provi- 
sions for  reappraisement  and  fixing  the 
amount  of  the  future  rent.  This,  we  think, 
would  be  a  clear  evasion  of  the  limitation 
expressed  In  the  Act  of  Admission  and  ac- 
cepted by  the  Constitution,  for  the  state,  by 
the  original  contract,  would  become  obligat- 
ed. If  the  contention  of  relator's  counsel  be 
correct,  to  renew  and  thereby  continue  the 
lease  at  the  option  of  the  lessee,  subject  only 
to  the  conditions  above  mentioned,  for  the 
period  prescribed  In  the  statute.  The  effect 
of  such  a  contract  would  not  seem  to  differ 
materially,  so  far  as  the  question  under  con- 
sideration Is  concerned,  from  a  contract  leas- 
ing the  lands  for  20  years,  but  giving  the 
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lf!ssee  an  option  to  surrender  at  tlie  end'  of 
any  five-year  period. 

The  lack  of  power  In  the  state  to  enter  In- 
to a  contract  leasing  school  lands  for  a  pe- 
riod more  than  five  years  would  prevent  it 
also,  we  think,  from  accomplishing  the  same 
purpose  by  a  covenant  of  renewal  in  a  lease 
for  five  years,  allowing  no  discretion  on  the 
part  of  the   state,  except  to   readjust  the 
rent  upon  the  basis  of  a  new  appraisement 
from  time  to  time.    18  Am.  &  Eng.  EJncy.  L. 
685;  Moore  v.  Clench,  1  Ch.  Dlv.  (Law  Rep.) 
447;  Watson  v.  Hemsworth  Hospital,  14  Veg. 
Jr.  324;   Hart  v.  Hart,  22  Barb.  (N.  X.)  606; 
Clark  V.  Barnes,  76  N.  Y.  301,  82  Am.  Rep. 
306;    Ranlet  v.  Cook,  44  N.  H.  512,  84  Am. 
Dec.  92.    It  was  declared  ill  the  Constitution 
of  New  York  that  "no  lease  or  grant  of  agri- 
cultural land  for  a  longer  period  than  12 
years  hereafter  made,  in  which  shall  be  re- 
served any  rent  or  service  of  any  kind,  shall 
be  valid."    Under  that  provision  It  was  held 
that  a  lease  for  12  years,  with  a  covenant  of 
renewal  for  12  years  longer  if  the  lessor  shall 
live,  and  a  further  covenant  to  continue  the 
renewals  every  12  years  so  long  as  the  lessor 
shall  live,  was  good  for  the  first  12  years, 
but  tliat    the   covenants   for   renewal   were 
void.     Hart  v.  Hart,  supra.    And  in  Clark 
V.  Barnes,  supra,  it  appeared  that  two  leases 
were  executed  between  the  same  parties  at 
the  same  time,  one  for  8  years,  and  the  oth- 
er for  12  years  from  the  date  of  the  expira- 
tion of  the  first.    Both  leases  were  held  void 
as  violating  the  said  constitutional  provision. 
The  court  said:   "But  the  claim  is  that,  as 
neither  of  these  leases  is  for  a  longer  period 
than  12  years,  the  Constitution  has  not  been 
violated.    But  both  leases  were  executed  in 
pursuance   of  a   written   agreement,   at   the 
same  time,  upon  the  same  consideration,  as 
parts  of  the  same  transaction,  and  were  up- 
on precisely  the  same  terms,  and  they  may 
therefore  be  construed  together,  as  if  they 
were  contained  In  the  same  Instrument.     If 
the  leasing  had  been  by  one  Instrument,  for 
these  two  terms,  it  would  not  be  disputed 
that,  within  the  meaning  of  the  Constitu- 
tion, there  would  have  been  a  lease  for  20 
years;   and  the  effect  is  the  same,  and  the 
construction  must  be  the  same,  under  the  cir- 
cumstances   disclosed    here,    although    the 
agreement  is  witnessed  by  two  instruments 
instead  of  one.    Otherwise  the  whole  policy 
of  the  constitutional  provision  could  be  de- 
feated, by  cutting  a  very  long  term  up  into 
successive  short  terms,  by  the  use  of  separate 
instruments,  all  executed  at  the  same  time. 
It  is  apparent  that  there  was  the  purpose  tc 
evade  this  constitutional  provision." 

In  Watson  v.  Hemsworth  Hospital," supra, 
where  a  claim  was  made  for  the  renewal  ol 
a  lease  which  would  carry  it  beyond  the  pe- 
riod authorized  by  statute,  the  court  said: 
"In  this  case  no  such  contract  could  legally 
be  made,  for  the  hospital  is  restrained  by 
its  constitution  from  granting  leases  for 
more  than  21  years,  and  it  has  been  deter- 
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mined  that  a  bod?  under  such  restraint  can- 
not any  more  covenant  for  a  renewal  of  the 
term,  than  originally  grant  a  lease,  exceed- 
ing the  prescribed  limits" — citing  Udlard  v. 
Foach,  2  Vem.  410;  Taylor  v.  Dulwlch  Col- 
lege, 1  P.  Will.  655. 

Our  attention  is  called  to  the  case  of  Coo- 
per V.  McCormick,  10  Wyo.  379,  69  Pac.  301, 
in  which  this  court  considered  and  sustained 
the  right  of  a  prior  lessee  of  a  school  section 
to  a  renewal  of  his  lease  under  another  see- 
tlon  of  the  statute,  which  provided  that  the 
power  of  the  land  board  to  refuse  to  renew, 
or  lease,  to  sell  the  lands  at  the  expiration 
of  a  lease,  or  again  to  lease  to  other  parties 
than  the  original  lessee,  shall  not  apply, 
whenever  the  original  lessee  or  his  assigns 
shall  have,  during  the  period  of  his  lease  or 
prior  thereto,  reclaimed  the  same  by  irriga- 
tion, and  shall  have  provided  suitable  ditches 
for  its  full  and  complete  reclamation,  and 
secured  an  adequate  and  perpetual  water' 
supply  for  the  land;  and  that  In  such  case 
the  original  lessee  shall  have  the  right  to 
successive  renewals  for  a  total  period  of  20 
years;  and  the  succeeding  section  which  pro- 
vided that  upon  the  expiration  of  such  a  lease 
or  leases,  all  water  rights,  which  shall  have 
become  appurtenant  to  the  lands  leased,  shall 
become  the  property  of  the  state.  That  case 
came  to  this  court  upon  appeal  from  the  'de- 
termination of  a  contest  between  two  ap- 
plicants, and  it  does  not  appear  that  the 
question  here  presented,  or  any  question  as 
to  the  validity  of  the  statute,  was  raised, 
suggested,  or  considered.  And  we  do  not 
now  determine  or  consider  the  question 
whether  a  statute  like  the  one  before  the 
court  In  that  case  would  exceed  the  power  of 
the  state  under  the  limitation  aforesaid,  or 
whether  such  a  statute  might  be  sustained 
upon  other  considerations. 

[2]  It  \b  further  argued  that  whether  a 
statute  or  contract  of  the  state  relating  to 
the  disposition  or  leasing  of  the  lands  grant- 
ed to  the  state  by  the  United  States  violates 
the  provisions  of  the  grant  is  a  question  that 
can  be  raised  only  by  the  United  States. 
However  applicable  such  a  principle  might 
be  under  other  circumstances,  it  cannot,  we 
think,  properly  be  held  to  apply  where,  as  In 
this  case,  it  is  sought  by  mandamus  to  com- 
pel the  state,  or  the  board  vested  with  Au- 
thority to  exercise  the  powers  granted,  to 
act  in  such  a  way  as  to  violate  the  terms 
and  conditions  of  the  grant  upon  which  the 
lands  were  acquired,  and  under  a  statute 
which  the  board  has  refused  to  follow  on 
the  ground  that  it  Is  void,  so  far  as  it  re- 
quires such  action,  because  In  conflict  with 
the  limitation  upon  the  power  of  the  state 
expressed  In  the  grant  and  accepted  by  the 
provisions  of  the  Constitution  of  the  state. 
See  Payne  v.  Staunton,  55  W.  Va.  202,  46  S. 
B.  927,  2  Ann.  Cas.  74,  and  note  page  81; 
Huntington  v.  Woithen,  120  IT.  S.  97,  7  Sup. 


Ct  469,  30  I*  Ed.  688;   Van  Horn  v.  State, 
46  Neb.  62,  64  N.  W.  365. 

For  the  reasons  stated,  and  without  con- 
sidering any  other  question  that  has  been 
suggested,  the  peremptory  writ  will  be  de- 
nied. 

BEARD,  C.  X,  and  SCOTT,  J.,  concur. 


(86  Kan.  628> 
SPARKS  V.  FITZGERALD. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(ByUalut  hy  the  Court.) 
Vknuk  (J  8*)— Action  for'  Pebsonal  In ju- 

BIES. 

The  proviso  at  the  end  of  section  65  of 
the  old  Code,  as  amended  by  Laws  1903,  c.  379, 
"that  actions  for  damages  on  accoant  of  inju- 
ries to  peraons  or  property  may  be  brought  in 
the  county  in  which  the  injury  occurred,  ap- 
plied only  to  that  part  of  the  section  which 
related  to  actions  against  railroad  companies, 
of  which  the  proviso  was  a  part;  and  an  ac- 
tion against  an  individual,  operating  an  auto- 
mobile, for  damages  negligently  caused  to  per- 
sons or  property  was  required  to  be  brought 
where  the  defendant,  or  some  one  of  the  de- 
fendants, resided  or  might  be  summoned. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  i  17;  Dec.  Dig.  {  8.«] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Nova  M.  Sparks  against  F.  W. 
Fitzgerald.  Judgment  for  defendant,  and 
plaintiff  appeals.    AfiBrmed. 

George  J.  Benson  and  T.  A.  Kramer,  for 
appellant  Ewing,  Card  &  Gard,  for  appel- 
lee; 

JOHNSTON,  C.  J.  Nova  M.  Sparks,  who 
alleges  that  she  was  thrown  out  of  her  sur- 
rey and  Injured  because  of  the  negligent 
operation  of  an  automobile  by  F.  W.  Fitz- 
gerald, brought  this  action  to  recover  dam- 
ages. The  Injury  was  received  In  Butler 
county,  where  the  action  was  brought ;  while 
Fitzgerald  resided  and  was  served  with  s)im- 
mons  in  Allen  comity.  He  made  a  special  ap- 
pearance and  challenged  the  venue,  insisting 
that  the  action  could  only  be  brought  in  the 
county  where  he  resided  or  was  summoned ; 
but  this  was  overruled.  After  the  evidence 
of  plaintiff  was  Introduced,  the  court  sus- 
tained a  demurrer  to  her  evidence,  and  from 
this  decision  she  appeals. 

From  the  evidence.  It  appears  that  appel- 
lee was  traveling  eastward  In  his  automobile 
on  a  country  road,  and  appellant  was  travel- 
ing westward  on  the  same  road  In  a  surrey, 
accompanied  by  three  of  her  children.  Just 
ahead  of  her  was  M.  O.  'Wlllard,  with  a 
team  and  buggy,  driving  In  the  same  direc- 
tion. When  appellee  met  Wlllard,  he  slowed 
up  his  automobile,  and  appellant,  noticing 
that  her  horse  showed  some  fright  at  the 
coming  automobile,  which  was  approaching 
the  Wlllard  vehicle,  drove  into  Marley's  yard 
south  of  the  road.  There  was  a  circular 
driveway  in  this  yard,  and  appellant  first 
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drove  soutbwest  on  It,  when  she  turned  north 
and  started  badE  towards  the  highway.  In 
the  meantime,  appellee  was  slowly  passing 
the  Marley  yard,  and,  when  opposite  appel- 
lant, who  was  driving  towards  the  road,  and 
about  25  feet  away,  appellee  Increased  the 
tipeed  of  his  automobile,  which  made  quite  a 
fluttering  noise,  and  appellant's  horse  be- 
came more  frightened,  ran  against  a  grind- 
stone In  the  yard,  which  overturned  the  sur- 
rey and  caused  the  Injuries  for  which  a  re- 
covery was  sought. 

Appellant  claimed  that  when  appellee  saw 
that  her  horse  was  frightened  he  should 
have  stopped  his  machine;  and  that,  by 
starting  it  forward  with  greater  speed  and 
more  noise,  he  was  chargeable  with  negli- 
gence. She  says  she  circled  Into  the  yard 
for  the  purpose  of  avoiding  the  machine 
which  caused  the  horse's  fright ;  and  that 
she  turned  back  towards  the  road  in  order 
to  reach  a  hitching  post,  where  she  Intended 
to  tie  up  and  unload  the  children. 

Appellee  contends  that  he  was  not  negli- 
gent, because,  being  a  stranger  In  that  locali- 
ty, and  seeing  appellant  drive  into  the  Mar- 
ley  yard,  he  had  a  right  to  believe  that  she 
resided  there  and  bad  reached  her  destina- 
tion. Further,  that  there  was  no  signal  to 
him  to  stop,  nor  anything  Indicating  that 
stopping  the  machine  was  necessary;  and 
that  if  be  had  seen  her  peril  when  she  was 
•pposlte  to  him,  as  it  is  claimed  he  should 
have  done,  ordinary  prudence  would  have 
suggested  that  the  proper  course  was  to  run 
the  machine — the  object  of  the  horse's  fright 
— further  away. 

The  first  and  controlling  question  In  the 
case  Is:  Had  the  appellant  a  right  to  main- 
tain the  action  In  Butler  county,  where  the 
Injury  occurred?  As  we  have  seen,  appellee 
resided  and  was  summoned  in  another  coun- 
ty. The  action  brought  against  him  Is  transi- 
tory in  its  nature,  and  section  55  of  the  old 
Code  was  the  governing  provision.  It  pro- 
vided: "Every  other  action  must  be  brought 
In  the  county  in  which  the  defendant  or 
some  one  of  the  defendants  resides  or  may  be 
snmmoned;  but  no  action  shall  be  brought 
against  any  railroad  company  doing  business 
in  this  state  except  in  the  county  where  its 
principal  office  or  place  of  business  may  be 
located,  or  in  a  county  into  or  through  which 
Its  railroad  may  mn  and  ,ln  which  the  plain- 
tiff shall,  prior  to  and  at  the  time  of  the 
Institution  of  such  action,  have  been  a  bona 
flde  resident  therein:  Provided,  that  an  ac- 
tion for  damages  on  a'ccount  of  Injury  to 
persons  or  property  may  be  brought  In  the 
county  In  whidi  the  Injury  occurred." 

The  Code  provisions  as  to  venue  divided 
actions  Into  local  and  transitory  classes,  and 


they  remained  substantially  as  they  were  en- 
acted by  the  territorial  Legislature  of  1859 
until  1903,  when  sections  60  and  55  were 
amended.  Laws  1903,  c.  379.  The  purpose 
of  these  amendments  was  manifestly  to  re- 
strict the  venue  of  cases  brought  against 
common  carriers.  In  each,  the  residence  of 
the  plaintiff  was  made  a  determining  factor 
as  I  tlie  place  of  trial.  Prior  to  the  act  of 
1903,  a  plaintiff  was  at  liberty  to  bring  an 
action  against  a  railroad  company  or  a 
stage  line,  uix)n  any  liability  as  a  carrier,  in 
any  county  tlirough  or  into  which  the  road 
or  line  ran;  but  the  amendments  provided 
that  thereafter  actions  must  either  be  brought 
in  the  county  In  which  the  principal  ofllce 
or  place  of  business  of  the  defendant  is  lo- 
cated, or  in  the  county  on  the  road  or  line  in 
which  plaintiff  shall  have  been  a  bona  flde 
resident  prior  to  and  at  the  beginning  of  the 
action.  An  exception  was  made  of  actions 
for  injuries  to  persons  and  property,  which, 
it  was  provided,  might  be  brought  in  the 
county  in  whch  the  injury  occurred.  This 
limiting  provision  was  placed  In  section  50 
of  the  Code,  and,  apparently  as  a  precau- 
tionary measure,  was  repeated  in  the  amend- 
ment of  section  55. 

The  exception  as  to  actions  for  Injuries 
to  persons  and  property  was  obviously  in- 
tended to  apply  to  those  brought  against 
transportation  companies.  In  section  55,  the 
proviso  as  to  actions  for  injuries  to  persons 
and  property  Is  ingrafted  upon  the  new  re- 
striction as  to  the  residence  of  the  plaintiff 
in  actions  brought  against  railroad  compa- 
nies. It  Is  used  in  direct  connection  with 
that  provision,  and  applies  only  to  tliat  In 
the  Code  Revision  of  1909,  where  a  more  log- 
ical arrangement  of  the  provisions  governing 
the  different  classes  of  actions  was  made, 
the  exception  referred  to  was  treated  as  hav- 
ing reference  to  actions  against  railroad  com- 
panies and  other  common  carriers,  and  to 
have  no  bearing  on  other  lltiganta. 

The  appellant  having  no  right  to  maintain 
the  action  where  it  was  begrun,  no  error  was 
committed  in  sustaining  the  demurrer  to  her 
evidence  and  in  deciding  in  favor  of  appellee. 

Notwithstanding  our  conclusion  that  the 
action  was  not  rightfully  brought,  we  have 
examined  the  facts  brought  out  in  the  evi- 
dence, and  are  of  the  opinion,  reached  by  the 
district  court,  that  the  appellee  was  not 
guilty  of  negligence  towards  appellant;  and, 
if  the  evidence  had  been  given  in  a  case 
brought  In  the  proper  county,  it  would  have 
been  held  insufficient,  if  challenged  by  a  de- 
murrer. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 
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HANSON  et  al.  t.  HANSON  et  aL 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

fByllabui  hy  the  Court.) 

1.  Appearance  (|  9*)— "General  Appbab- 
ANCE"— What  Constitutes. 

Any  appearance  in  an  action,  other  than 
to  challenge  the  jurisdiction  of  the  court,  is 
a  "general  appearance"  lor  all  purposes  of  the 
action.  Abercrombie  t.  Abercroubie,  64  Kan. 
29,  87  Pac.  539. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  §§  42-52;   Dec.  Dig.  §  9.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  4,  pp.  3051,  3052.] 

2.  Appearance  ({  24*)  —  Gbnebai,  Affeab- 
ANCB— Effect. 

A  general  appearance  in  an  action  waiyes 
all  defects  in  the  issuance  and  service  of  the 
summons  and  confers  jurisdiction  upon  the 
court  for  all  the  purposes  of  the  action,  with- 
out the  issuance  or  service  of  a  summons. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  §i  118-1^;  Dec.  Dig.  i  24.*] 

3.  Venue  (8  42*)— Change  op  Venue— Dis- 
cretion OF  Court. 

The  allowance  or  refusal  of  an  application 
for  a  change  of  venue  rests  largely  in  the  dis- 
cretion of  the  court. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  I  64;  Dec.  Dig.  §  42.*] 

4.  Pleading  (|  250*)  —  Amendment  — Cause 
OF  Action  fob  Pabtitioi^. 

An  amendment  to  a  petition  in  ejectment 
may  be  properly  allowed  to  unite  a  cause  of 
action  for  partition. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  730-733;   Dec  Dig.  §  250.*] 

Appeal  from  District  Court,  McPherson 
County. 

Action  by  Lisa  Hanson  and  otbers  against 
Jolm  F.  Hanson  and  others.  Motion  to  quash 
summons  was  overruled,  and  Hanson  ap- 
peals.   Affirmed. 

John  F.  Hanson,  (or  appellant  Grattan  & 
Grattan  and  P.  J.  Galle,  for  appellees. 

SMITH,  J.  The  appellees  commenced  tliis 
action  in  ejectment  to  recover  the  land  In 
controversy  from  the  appellant.  The  sum- 
mons in  the  action  was  entitled  "Lisa  Han- 
son et  al.  V.  John  F.  Hanson."  The  appel- 
lant filed  a  motion  to  quash  the  summons, 
because  all  of  the  plaintiffs  were  not  named 
therein.  The  motion  was  overruled,  and 
error  is  assigned  on  the  ruling. 

[1,2]  It  is  unnecessary  to  determine  the 
question  Involved,  for  the  reason  that  the  ap- 
pellant appeared  in  court  repeatedly  for  other 
purposes  than  to  contest  the  Jurisdiction  of 
the  court.  He  filed  a  demurrer  to  the  peti- 
tion of  three  counts,  on  the  ground  that  nei- 
ther of  the  first  two  counts  stated  facts  suf- 
ficient to  constitute  a  cause  of  action,  and 
recited  that  he  expressly  ignored  the  third 
count.  A  demurrer  on  this  ground  is  not  an 
objection  to  the  Jurisdiction  of  the  court,  but 
constitutes  a  general  appearance  in  the  case. 
He  afterwards  aslsed  and  obtained  leave  to 
answer,  and  filed  various  motions  not  run- 


ning to  tbe  Jurisdiction.  In  Abercrombie  v. 
Abercrombie,  64  Kan.  29,  67  Pac.  539,  it  is 
said:  "An  appearance  in  an  action  for  any 
purpose,  other  than  to  challenge  tbe  juris- 
diction of  the  court,  is  a  general  appeariince 
for  all  purposes  of  the  action."  The  sum- 
mons did  not  contain  tbe  names  of  all  plain- 
tiffs, but  did  contain  the  name  of  the  prin- 
cipal plaintiff,  followed  by  "et  al."  The  ap- 
pellant was  personally  served  with  the  sum- 
mons, which,  so  far,  was  sufficient  to  give 
personal  Jurisdiction  over  him.  He  could, 
and  evidently  did,  ascertain  who  the  unnam- 
ed plaintiffs  were,  as  be  demurred  to  the 
I>etltion.  He  made  Ills  appearance  person- 
ally, not  by  attorney.  Therefore,  if  the 
court  erred  in  overruling  the  motion  to  quash 
the  summons,  the  error  was  not  prejudicial. 
[3]  Among  other  general  appearances,  tbe 
appellant  filed  a  motion  for  a  change  of  ven- 
ue, alleging  that  the  people  of  the  county 
were  biased  and  prejudiced  against  him ; 
also  that  the  Judge  of  the  district  court  was 
biased  and  prejudiced  against  taim,  and  tbat 
he  could  not  have  a  fair  trial  in  tbe  county. 
As  to  a  part  of  the  Issues,  probably  tbe  ap- 
pellant was  entitled  to  a  Jury  trial;  and, 
as  to  tbe  other  cause  of  action,  questions  of 
fact  might  properly  have  been  submitted  to 
the  jury  as  advisory  to  tbe  court  However, 
no  jury  was  demanded,  and  the  parties  pro- 
ceeded to  trial  to  the  court  without  objec- 
tion. We  think  thereby  the  services  of  a 
jury  were  waived.  Cunningham  v.  City  or 
lola,  86  Kan.  86,  119  Pac.  317. 

As  to  the  bias  and  prejudice  of  tbe  Judge, 
the  court  was  not  bound  to  consider  only  the 
statements  in  the  affidavits  of  the  appel- 
lant, but  could  also  take  into  consideration 
bis  own  consciousness  of  the  facts,  and, 
knowing  his  own  mind  and  feelings,  he  could 
overrule  the  application,  on  the  ground  that 
the  facts  stated  were  not  true.  The  allow- 
ance or  refusal  of  an  application  for  a  change 
of  venue  is  a  matter  resting  largely  in  tbe 
sound  discretion  of  the  court,  and  error  will 
not  be  predicated  thereon,  unless  there  is 
good'  ground  for  believing  that  the  appel- 
lant has  been  prejudiced  by  the  refusal  to 
grant  the  request  There  was  very  little  con- 
troversy about  the  facts  in  this  case  and 
little  room  for  prejudice  to  play  any  part; 
tbe  rights  of  the  parties  resting  almost  en- 
tirely upon  their  undisputed  relationship  to 
a  deceased  ancestor. 

The  appellant  also  urges  that  one  or  more 
orders  were  made  or  proceedings  had  with- 
out notice  to  him,  and  when  he  was  absent 
from  the  courtroom.  He  practically  ad- 
mits that  he  had  been  in  the  courtroom, 
and,  having  claimed  that  he  bad  made  no  ap- 
pearance as  to  the  third  cause  of  action,  he 
walked  out  of  the  room,  evidently  for  the 
purpose  of  claiming  that  the  court  had  no  Ju- 
risdiction to  proceed  with  the  matter  of  par- 
tition.   Holding,  as  we  do,  that  he  had  made 
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a.  general  appearance  In  tbe  case,  It  was  his 
duty  to  remain  In  the  courtroom  daring  tbe 
pendency  of  proceedings  therein,  unless  ex- 
cased  by  the  court.  The  appellant  was  act- 
ing as  bis  own  attorney,  and  bad  not  only 
a  right  to  be  In  court,  but  It  was  bis  du^ 
to  remain  there,  or  have  some  one  represent 
him.  during  the  proceedings  in  tbe  action. 

[4]  The  petition  in  tbe  action  originally 
consisted  of  two  counts.  The  first  count 
stated  tbe  facts  upon  which  tbe  appellees 
claimed  ejectment.  Tbe  second  count  set 
forth  itemized  claims  against  the  appellant 
for  rents  and  profits.  On  motion  of  tbe  ap- 
pellees, they  were  allowed  to  amend  tbe  pe- 
tition, and  did  so  by  adding  a  third  count, 
alleging  a  cause  of  action  in  partition.  As 
early  as  Scarborough  y.  Smith,  18  Kan.  399, 
and  ever  since,  it  has  been  held  by  this  court 
that  these  canses  of  action  may  be  Joined. 
The  appellees  and  the  appellant  were  ten- 
ants in  common,  and  each  was  entitled  to 
whatever  rights  be  bad  In  tbe  real  estate  In 
controversy  by  Inheritance  from  a  common 
ancestor.  And  this  appeared  by  the  first 
count  of  tbe  petition.  Under  tbe  authority 
of  Denton  t.  Fyfe,  65  Kan.  2,  68  Pac.  1074, 
93  Am.  St.  Bep.  272,  none  of  these  parties 
could  maintain  an  action  in  partition  with- 
out uniting  in  an  action  In  ejectment,  where, 
as  in  this  case,  it  was  alleged  that  one  was 
in  possession,  and  excHidlng  all  others  there- 
from. In  this  situation,  the  court  very  prop- 
erly allowed  the  amendment  to  the  petition, 
to  the  end  that  all  controversies  between  the 
parties,  relating  to  the  subject-matter  of  tbe 
action,  should  be  settled  in  one  action. 

The  appellant  assigns  33  grounds  of  er- 
ror. We  have  not  considered  It  necessary 
to  comment  on  each  separately;  but  in  one 
of  the  numerous  assignments  It  Is  strenuous- 
ly nrged  that  certain  journal  entries  in  the 
proceedings  are  not  accurate,  and  we  are 
asked  to  consider  certain  affidavits  as  to 
what  really  transpired.  As  has  been  fre- 
qnently  decided  in  this  court,  we  cannot,  up- 
on evidence  in  this  court,  correct  the  rec- 
ords or  judgments  of  tbe  district  courts. 
Such  application  should  be  made  to  the  court 
tliat  malces  the  record.  Tbe  record  Is  con- 
clusive here. 

We  find  no  substantial  error  In  the  pro- 
ceedings, and  tbe  judgment  Is  affirmed.  All 
the  Justices  concurring. 

(K  lUn.  TK) 

STATE  v.  METER. 
(Snpreme  Court  of  Kansas.    March  9,  1912.) 

(ayllabui  bv  the  Court.) 

1  iRTOXICATIITa  LiQUOBS  (li  279*)— Pboceed- 
IHGS   TO    POHIBH-^UBISDICnON    OF    COUBT. 

In  a  proceeding  brought  uoder  section 
43S8,  Qen.  Stat.  1909,  to  punish  a  defendant 
for  the  violation  of  an  injunction  previously 
ranted,  wherein  he  appeared  in  the-  district 
court  and  defended  against  the  accusation  filed 


against  him,  the  power  of  the  court  to  try  the 
defendant  and  to  adjudge  punishment  for  a  con- 
tempt is  not  affected  by  tbe  fact  that  be  was 
arrested  under  an  unwarranted  order  issued 
by  tbe  probate  court,  nor  was  it  material,  un- 
der tbe  circumstances,  whether  a  preliminary 
order  of  arrest  was  issued  or  an  arrest  in  fact 
made. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,   Cent.   Dig.   i   414;    Dec.   Dig.  f 

2.  iNTOXICATtNO   LiqiTOBS    (|  279*)— INJUNC- 
TION— Violation— Punishment. 

In  a  case  where  defendant  was  enjoined 
from  keeping  intoxicating  liquors  in  a  certain 
place  for  sale  and  from  selling  them  at  that 
place,  proof  that  large  quantities  of  intoxicat- 
ing Uquors  were  subsequently  purchased  by 
defendant,  some  of  which  were  kept  at  tbe 
place,  and  that  he  sold  a  pint  of  whisky  to  a 
purchaser,  is  sufBcient  to  uphold  a  judgment 
finding  defendant  guilty  of  contempt 

[Ed.  Note:— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  ^  414;  Dec.  Dig.  i 
279.*] 

3.  Intoxicatino  Liquobs  (J  279*)— Pboceed- 

INOS   TO    PUNISH-o-MODIFICATION    OF    JUDO- 
HENT. 

The  court  found  tbe  defendant  guilty  of 
contempt  and  entered  judgment  that  be  be 
committed  to  the  jail  of  tbe  county  for  three 
months  and  pay  a  fine  of  ^100.  After  he  had 
l)een  imprisoned  under  this  judgment  for  12 
hours,  be  was  recalled,  and  the  court  attempted 
to  render  a  second  or  modified  judgment  sen- 
tencing the  defendant  to  6  months'  imprison- 
ment and  the  payment  of  a  fine  of  $100.  Held, 
that  as  tbe  first  sentence  was  one  the  court 
had  authority  to  impose,  and  that  as  the  de- 
fendant had  suffered  punishment  under  it,  there 
'was  then  no  authority  in  the  court  to  change 
and  increase  tbe  punishment;  and  further  •kelA, 
that  the  first  judgment  is  valid  and  still  en- 
forceable. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  {  414;  Dec.  Dig.  S 
279.*] 

Appeal  from  'District  Court,  Trego  County. 

Henry  Meyer  was  convicted  of  contempt  of 
court,  and  appeals.  First  Judgment  entered 
by  trial  court  affirmed,  and  second  Judgment 
set  aside. 

James  T.  Bumey,  for  appellant.  John  S. 
Dawson,  Atty.  Gen.,  S.  N.  Hawkes,  and  J. 
P.  Coleman,  for  tbe  State. 

JOHNSTON,  C.  J.  This  is  an  appeal  from 
a  decision  of  the  dislrict  court  of  Trego 
county  finding  tbe  appellant  guilty  of  con- 
tempt of  court.  A  judgment  was  rendered 
against  tbe  appellant  on  November  8,  1907, 
perpetually  enjoining  and  restraining  him 
from  keeping  or  maintaining  a  liquor  nui- 
sance upon  certain  premises  and  "from  ever 
again  engaging  in  tbe  keeping  or  selling  or 
ta  any  way  maintaining"  said  nuisance,  or 
from  "ever  keeping  at  said  place  or  on  said 
premises  any  intoxicating  liquors  for  sale." 
An  accusation  was  filed  In  the  district  court 
of  Trego  county  charging  defendant  with 
having  violated  the  terms  of  the  injunction. 
Tbe  charge  appears  to  have  been  presented 
to  the  probate  court  of  Trego  county,  and 
on  August  15th  tbe  Judge  of  that  court  or- 
dered tbe  arrest  of  the  defendant  and  that 


*ror  otbar  cam  m«  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by  vjOOQIC 


102 


122  PACIFIC  REPORTER 


(Kan. 


he  should  be  held  subject  to  the  further  or- 
der of  that  court.  The  clerk  of  the  district 
court  issued  a  writ  of  attachment,  and  the 
api)ellant  was  accordingly  arrested.  Later, 
he  came  Into  the  district  court  with  his 
counsel,  and  a  trial  was  had  upon  the  ac- 
cusation filed  in  that  court  which  resulted 
in  a  finding  that  he  was  guilty  of  violating 
the  order  of  Injunction  and  of  contempt  of 
the  court.  At  first  the  court  announced  and 
entered  a  Judgment  that  he  be  committed 
to  the  jail  of  the  county  for  three  months 
and  pay  a  fine  of  $100  together  with  the 
costs  of  the  proceeding.  In  pursuance  of 
this  judgment  he  was  imprisoned  for  about 
12  hours,  and,  on  a  late  hour  of  the  same 
day,  he  was  brought  back  into  court  by  Its 
order  and  another  Judgment  was  rendered 
sentencing  him  to  imprisonment  in  the  coun- 
ty Jail  for  a  period  of  6  months,  instead  of 
3  months,  as  first  adjudged. 

[11  On  this  appeal  it  is  contended  that  the 
district  court  had  no  Jurisdiction  to  try  ap- 
pellant because  he  was  arrested  on  an  order 
of  the  probate  court  Why  the  application 
for  an  order  of  arrest  was  made  to  the  pro- 
bate court  is  not  explained,  and  it  is  certain 
tliat  that  court  had  no  authority  to  order 
the  arrest  or  to  make  any  order  in  the  pro- 
ceeding. The  act  of  the  probate  court  In 
making  the  invalid  order  and  the  unwar- 
ranted arrest  of  appellant  under  it  did  not 
deprive  the  district  court,  in  which  the  ac- 
cusation was  filed,  of  Jurisdiction  to  deter- 
mine whether  appellant  had  violated  the 
terms  of  the  Injunction  previously  granted. 
While  an  arrest  of  one  charged  with  being 
guilty  of  contempt  of  court  is  provided  for. 
It  Is  not  an  essential  step  in  the  proceeding. 
It  is  Important  that  the  accusation  shall, 
on  its  face,  show  facts  sufficient  to  consti- 
tute a  contempt,  that  the  accused  shall  have 
reasonable  notice  of  the  proceeding,  and  a 
hearing  in  which  he  has  an  opportunity  to 
make  any  explanation  or  defense  that  he 
may  have.  Here  there  was  an  accusation 
which  fully  stated  the  facts  constituting  the 
contempt,  there  was  notice  of  the  hearing, 
and  an  opportunity  for  appellant  to  defend, 
of  which  he  availed  himself.  Besides,  there 
was  no  challenge  of  the  authority  of  the  dis- 
trict court  to  try  the  case.  No  complaint 
was  there  made  that  appellant  was  not  prop- 
erly brought  into  that  court,  nor  did  he 
make  any  objections  there  as  to  the  initia- 
tory steps  in  the  proceedings.  After  sub- 
mitting to  a  trial  without  objection  to  any 
of  the  preliminary  steps  in  the  case,  it  Is  a 
little  late  to  complain  that  he  was  not 
brought  Into  court  In  the  ordinary  way. 
Neither  an  improper  arrest  nor  the  absence 
of  any  arrest  would  be  ground  for  over- 
throwing a  Judgment  rendered  upon  due  no- 
tice and  after  a  hearing  wherein  full  op- 
portunity was  given  the  accused  to  explain 
and  defend. 

[2]  The  contention  that  the  evidence  was 
insufficient  to  sustain  the  judgment  is  not 


good.  Appellant  was  enjoined  from  keeping 
intoxicating  liquors  on  the  premises  for  sale 
and  from  selling  such  liquors  there.  There 
was  testimony  that  two  barrels  of  whisky 
were  consigned  to  appellant,  which  were  re- 
ceived by  him  at  the  railway  station.  Testi- 
mony was  introduced  that  liquors  were  kept 
at  the  hotel,  although  appellant  claimed  that 
they  were  kept  there  for  hie  own  use.  It 
was  shown  tliat  a  guest  at  the  hotel  purchas- 
ed a  pint  of  whisky  from  appellant  for  which 
75  cents  was  paid.  There  was  conflicting 
testimony  offered  by  appellant ;  but  the  trial 
court  accepted  as  true  that  which  was  pro- 
duced by  the  state,  and  it  is  sufllcient  to 
sustain  the  Judgment.  When  appellant  kept 
liquor  for  sale  In  the  hotel  and  made  a 
single  sale  of  It  in  that'  place,  he  violated 
the  injunction  and  was  guilty  of  contempt 

[3]  The  remaining  question  raised  on  the 
appeal  is  the  validity  of  the  action  of  the 
court  in  modifying  the  Judgment  The  modi- 
fication was  made  during  the  term  in  which 
the  original  Judgment  was  entered  and  on 
the  same  day.  The  reasons  which  led  the 
Judge  to  change  and  increase  the  period  of 
imprisonment  are  not  shown.  The  statute 
provides  that:  "Any  person  violating  the 
terms  of  any  injunction  granted  in  proceed- 
ings shall  be  punished  for  contempt  by  a 
fine  of  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  and  by  imprison- 
ment in  the  county  jail  not  less  than  thirty 
days  nor  more  than  six  months,  in  the  dis- 
cretion of  the  court  or  Judge  thereof."  Gen. 
Stat  1909,  §  4388. 

It  Is  competent  for  the  court  to  modify  a 
Judgment  in  either  a  civil  or  a  criminal  case 
during  the  term  at  which  the  Judgment  was 
rendered.  State  v.  Hughes,  35  Ivan.  626,  12 
Pac.  28,  57  Am.  Rep.  195;  State  ex  rel.  v. 
Sowders,  42  Kan.  312,  22  Pac.  425;  In  re 
Beck,  63  Kan.  57,  64  Pac.  971;  Johnson  v. 
Jones,  58  Kan.  745,  51  Pac.  224 ;  Chapman  v. 
Irrigation  Co.,  75  Kan.  765,  90  Pac.  284. 

In  State  v.  Hughes,  supra,  it  was  decided 
that  "the  district  court  may,  until  the  term 
ends,  revise,  correct,  or  increase  a  sentence 
which  it  has  imposed  upon  a  prisoner,  where 
the  original  sentence  has  not  been  executed 
or  put  into  operation."  Syl.  par.  4.  Here 
the  Judgment  first  rendered  had  been  ex- 
ecuted in  part  before  the  attempted  modifi- 
cation was  made.  Appellant  bad  been  im- 
prisoned under  the  Judgment  and  liad  under- 
gone 12  hours  of  the  punishment  Imposed  by 
the  court  before  the  Judgment  was  changed 
and  the  term  of  Imprisonment  doubled.  Was 
it  competent  for  the  court  to  change  the 
judgment  and  increase  the  penalty  at  that 
time?  The  trend  of  the  authorities  is  that 
the  power  of  the  court  to  revise  judgments  of 
conviction  extends  to  the  end  of  the  term  If 
execution  of  the  Judgment  has  not  been  begun, 
but  that  the  power  is  exhausted  when  the 
Judgment  la  executed  or  la  in  process  of  ex- 
ecution. 

In  Brown  t.  Rice,  57  Me.  55,  57,  2  Am. 
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Rep.  11,  tbe  defendant  was  found  guilty  and 
ientenced  to  serve  six  months  In  the  jail. 
Nineteen  days  after  he  was  Imprisoned  nn- 
der  the  Judgment,  he  was  brought  from  the 
jail,  and  the  court  undertook  to  revoke  the 
Judgment  and  to  sentence  him  to  tbe  state's 
prison  for  a  term  of  three  years.  The  last 
and  longer  sentence  was  within  the  limit 
fixed  by  law  for  offenses  of  which  he  was 
convicted.  It  was  held  that  the  court  could 
not,  at  that  time,  revise  and  increase  the 
sentence,  and  that  tbe  first  sentence  was 
legal  and  binding  notwithstanding  the  at- 
tempt of  the  court  to  revoke  it.  After  cit- 
ing certain  cases,  which  authorissed  amend- 
ments during  the  term  so  long  as  the  judg- 
ments remained  unexecuted,  the  court  re< 
marked :  "These  cases  certainly  are  as 
strong  for  the  respondent  as  any  that  can 
be  found,  and  recognize  the  right  Of  the 
court  to  go  as  far,  at  least,  as  we  can  find 
either  reason  or  authority  for  going.  But 
they  stop  at  the  point  of  execution,  and 
clearly  express  or  imply  that  after  execu- 
tion or  warrant  Issued  and  executed,  this 
power  of  summarily  changing  the  record,  or 
judgment,  or  sentence,  is  at  an  end." 

In  Michigan  a  defendant  was  convicted  of 
burglary  and  sentenced  to  imprisonment  for 
five  years.  On  the  next  day  the  court  learn- 
ed that  he  had  made  an  nnsudcessful  at- 
tempt to  escape  from  the  prison  to  which 
he  was  committed.  He  was  brought  back  in- 
to the  court  and  resentenced  to  a  term  of 
ten  years.  It  was  held  that  the  sentence, 
having  gone  into  effect,  and  that  one  day  of 
the  imprisonment  under  the  sentence  had 
beta  served,  the  court  was  without  author- 
ity to  make  the  change.  The  second  sen- 
tence was  set  aside  and  the  original  one  en- 
forced. People  v.  Meservey,  76  Mich.  223, 
42  N.  W.  1133. 

In  People  ex  rel.  v.  Whitson,  74  111.  20,  it 
was  held  that,  "where  a  defendant  in  a  crim- 
inal case  has  suffered  punishment  accord- 
ing to  a  legal  sentence,  a  second  judgment 
In  the  same  case,  even  if  rendered  at  the 
same  term  of  court,  Is  void."    Syl.  par.  3. 

In  State  v.  Cannon,  11  Or.  312,  314,  2  Pac. 
191. 192,  it  was  held  that  "where  a  sentence 
has  been  passed  upon  a  defendant,  and  the 
judgment  has  gone  into  effect  by  commitment 
of  the  defendant  under  it,  the  court  has  done 
all  that  It  bad  the  legal  power  to  do  under 
the  proceedings  In  that  case." 

Other  cases  of  similar  import  are:  In  re 
Jwies,  35  Neb.  499,  53  N.  W.  468;  State  v. 
Warren.  92  N.  C.  825;  Commonwealth  v. 
Weymouth,  2  Allen  (Mass.)  144,  79  Am.  Dec. 
776;  Ex  parte  Lange,  85  U.  S.  163,  21  L.  Ed. 
872;  Lee  V.  State,  32  Ohio  St.  113;  State  v. 
Dangherty,  70  Iowa,  439,  30  N.  W.  685;  Eis- 
ner V.  Shrlgley,  80  Iowa,  30,  45  N.  W.  393 ; 
People  V.  KeUey,  79  Mich.  320,  44  N.  W.  615; 
12  Cyc.  783. 

The  decision  of  this  case  does  not  require 


that  we  extend  the  rule  as  for'  as  Is  done  in 
some  of  the  cited  cases.  We  need  not  de- 
termine the  effect  of  a  modification  which 
remitted  a  part  of  the  penalty  or  shortened 
the  term  of  imprisonment  at  the  instance  of 
tbe  defendant,  nor  where  the  first  judgment 
was  outside  of  the  statute  or  not  within 'the 
power  of  the  court  to  impose.  In  this  case 
the  court  had  the  authority  and  discretion 
to  impose  the  penalty  first  adjudged.  The 
judgment  was  in  process  of  execution,  and 
the  defendant  had  undergone  a  part  of  the 
punishment  before  the  attempted  change  of 
the  judgment  After  punishment  had  been 
inflicted  under  that  judgment,  the  court  was 
powerless  to  recall  the  defendant  and  to  re- 
sentence him,  to  a  longer  term. 

The  second  judgment,  which  is  a  nullity, 
Is  set  aside.  The  first  judgment  was  not  af- 
fected by  the  subsequent  action  of  the  court, 
and  it  Is  affirmed  and  will  be  enforced.  All 
the  Justices  concurring. 

(86  Kan.  617) 
READICKER  v.  DENNING  et  al. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

1.  Appeal   and   Bbbor    (8   934*)— Tbial  to 
CoTjBT— Questions  of  Fact— Review. 

Where,  in  an  action  tried  to  the  court, 
judgment  was  rendered  for  plaintiff  without 
special  findings,  the  court  would  be  deemed  to 
have  resolved  aU  questions  of  fact  in  plaintiff's 
favor  which  will  be  regarded  as  final  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  3777-3781;  Dec.  Dig.  f 
934.*] 

2.  Appkai.   and   Ebbob    (§  1054*)— Rulinos 
on  Evidence — Prejudice. 

Where  a  case  is  tried  to  the  court,  alleg- 
ed error  in  the  admission  of  evidence  is  not 
prejndicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4185,  4186;  Dec.  Dig.  §, 
1054.*] 

3.  Trial   (J  2*) —Consolidation  — Discbe- 

TION. 

An  application  for  the  consolidation  of 
actions  is  a  matter  within  tbe  discretion  of  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  3-^;  Dec.  Dig.  f  2.*] 

Appeal  from  District  Court,  Allen  County. 

Action  by  Joseph  Readlcker  against  H. 
Denning  and  others.  Judgment  for  complain^ 
ant,  and  defendants  appeal.    ASiriued. 

See,  also,  86  Kan.  79,  119  Pac.  533. 

Bennett  &  Culllson,  for  appellants.  Ewlng, 
Gard  &  Gard,  for  appellee. 

PER  CURIAM.  Joseph  Readlcker  owned 
a  stock  of  hardware.  He  and  Henry  Den- 
ning entered  into  a  written  contract  to  the 
effect  that  Denning  was  to  select  therefrom 
goods  to  the  amount  of  $1,850,  invoice  price, 
In  exchange  for  three  city  lots.  Denning 
executed  and  delivered  to  one  Harkins  a 
writing  purporting  to  sell,  assign,  and  trans- 
fer to  Harkins  all  Dennlng's  rights  under 
the  contract,  and  the  goods  therein  described. 
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Seadicker,  claiming  that  ne  had  delivered 
the  goods  to  Harkins  under  anthoritjr  of  this 
assignment,  brought  action  against  Denning 
and  Denning's  wite,  who  owned  the  lots, 
for  the  specific  performance  of  the  contract 
He  recovered  a  judgment,  from  wlilcb  the 
defendants  appeal. 

Denning  maintains  that  Readicker  refnsed 
to  carry  out  the  contract  except  upon  added 
conditions,  to  which  he  would  not  agree,  and 
that  the  trade  therefore  fell  through;  that 
he  (Denning)  executed  the  assignment  to 
Harkins  merely  as  a  release  of  his  own  claim 
to  the  stock, '  BO  that  Readicker  would  feel 
at  liberty  to  sell  it  to  Harkins. 

In  behalf  of  Mrs.  Denning,  it  is  also  con- 
tended that  the  contract  was  i^onenforceabie 
under  the  statute  of  frauds,  not  having 
been  signed  by  her.  To  meet  this  contention, 
Readicker  says  that  a  deed  to  him,  reciting 
a  consideration  of  $1,850,  executed  by  Den- 
ning and  his  wife,  was  deposited  with  a 
third  party,  to  be  delivered  upon  the  exam- 
ination and  acceptance  of  the  merchandise. 
If  this  is  BO,  the  deed,  read  in  connection 
with  the  written  .contract,  may  be  regarded 
as  a  sufficient  memorandum  to  satisfy  the 
statute.  Schneider  v.  Anderson,  75  Kan.  11, 
88  Pac.  525,  121  Am.  St  Rep.  356.  The  de- 
fendants, however,  deny  that  such  a  deed 
was  executed.  They  admit  that  they  did  exe- 
cute a  deed  to  the  lots,  and  place  it  in  the 
bands  of  the  custodian  named  by  the  plain- 
tiff. But  they  say  that  the  deed  was  made 
In  pursuance  of  an  exchange  of  properties 
th^  were  negotiating  directly  with  Harkins; 
and  that  the  name  of  the  grantee  was  left 
blank,  at  his  request,  as  he  intended  trad- 
ing the  lots  to  Readicker  for  the  hardware 
stock,  and  in  that  event  desired  Readlcker's 
■  name  inserted.  The  stock  was  the  subject 
of  other  bargains,  not  material  to  the  pres- 
ent controversy.  Harkins  obtained  posses- 
sion of  It  and  never  paid  for  it  Readlcker's 
version  of  the  transaction  is  that  he  had 
nothing  to  do  directly  with  Harkins,  but  that 
he  traded  the  stock  for  the  city  lots  to  Den- 
ning, who  sold  It  to  Harkins.  The  Dennlngs' 
version  is  that  Harkins  bought  the  stock 
from  Readicker,  undertaking  to  pay  for  It 
with  the  city  lots,  which  he  was  to  get  from 
the  Dennlngs,  but  which  he  never  obtained 
because  he  failed  to  carry  out  his  agreement 
with  regard  to  them. 

In  this  situation  the  question  whether  Rea- 
dicker was  named  as  grantee  in  the  deed 
signed  by  the  Dennlngs  becomes  Important 
for  the  light  It  throws  upon  the  intention 
of  the  parties,  as  well  as  by  reiison  of  the 
statute  of  frauds.  When  the  deed  was  pro- 
duced at  the  trial,  it  contiilned  Itendicker's 
name,  but  the.  recollection  of  the  custodian, 
who  was  also  the  draftsman,  was  that  he 
had  inserted  it  afterwards,  without  authori- 
ty from  the  grantors,  for  the  prote<;tlon  of 
Readicker,  to  whom  be  understood  Harkins 


had  contracted  to  transfer  tbe  lots.  The 
testimony  was  conflicting  and  open  to  differ- 
ent Inferences.  Apart  from  any  purpose  to 
deceive  It  is  obvious  that  some  of  the  wit- 
nesses were  mistaken  in  their  understand- 
ing of  tbe  facts  or  in  their  memory  of  tbem. 

[1]  The  court  made  no  special  findings  and 
the  Judgment  for  the  plaintiff  must  be  deem- 
ed to  have  resolved  all  questions  of  fact  In 
his  favor.  The  case  is  peculiarly  one  in 
wliicli  the  decision  of  the  trial  court  upon 
the  facts  should  be  regarded  as  final.  We 
must  therefore  assume  that  the  deed  was 
made  to  Readicker,  and  in  that  Tlew  tbe 
Judgment  was  warranted. 

The  case  was  tried  upon  an  amended  pe- 
tition. The  defendants  complain  of  the  al- 
lowance of  the  amendment,  contending  that 
It  changed  the  nature  of  the  cause  of  action. 
We  do  not  find  the  objection  well  taken. 

[2]  Complaint  Is  also  made  of  the  admis- 
sion of  certain  testimony,  but,  as  tbe  case 
was  tried  without  a  jury,  rulings  of  ttiat 
character  were  not  vital. 

[3]  The  refusal  to  consolidate  the  case  with 
one  brooght  by  Mrs.  Denning  to  enforce  the 
contract  she  asserted  she  made  with  Harkins 
is  assigned  as  error,  but  this  matter  was 
within  the  court's  discretion.  Proceedings 
with  respect  to  making  Harking  a  party 
were  of  a  similar  character. 

The  Judgment  is  affirmed. 


(86  Kan.  (44) 
BREMTER  v.  SCHOOL  ASS'N  OF  SWEDISH 
EVANGELICAL  MISSION  CONFER- 
ENCE OF  KANSAS.t 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

(Syllabut  by  the  Court.) 

1.  Deeds  (f  56*)— Requisites— Delivert. 

The  passing  of  an  executed  deed  into  the 
hands  of  a  grantee  named  therein  does  not 
constitute  a  delivery,  where  it  is  the  under- 
standing and  intention  that  tbe  instrument  shall 
not  then  become  effective  as  a  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i§  117-123,  125;    Dec  Dig.  {  56.»] 

2.  Deeds  (|  56*)— Requisites— Deuvebt. 

In  a  transfer  of  real  property  by  deed,  it 
is  essential  that  grantor  and  grantee  shall 
understand  that  the  conveyance  is  complete 
and  that  the  title  Is  to  pass  in  order  tO' have  the 
mere  placing  of  it  in  the  hands  of  a  grantee, 
bis  attorney  or  agent,  construed  as  a  complete 
delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  117-123,  125;    Dec.  Dig.  f  56.*] 

3.  Deeds   (|  208*)— Evidence— Sufficienct. 

Tbe  evidence  in  the  case  is  examined,  and 
held  to  be  suflicient  to  sustain  the  finding  of 
the  trial  court  tliat  there  was  no  delivery  of 
the  deed  in  question. 

[Ed.  Note.— For  other  cases,  see  Deeds,  (3«nt 
Dig.  i§  625-632,  634;    Dec  Dig.  $  208.*] 

4.  I.NSURANCB     (I    581*)— RlQHT    TO    PROCEEDS 
— INTEREST. 

Where,  bv  tbe  terms  of  a  fire  insurance 
policy,  it  is  stipulated  that  the  loss,  if  any, 
shall  be  payable  to  the  mortgagee,  he  becomes 
the  beneficiary  of  tbe  policy,  and  if  a  losa'oc- 
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care  while  the  debt  is  unpaid,  he  alone  is  en- 
titltd  to  recover  tbe  insarance  to  the  extent 
of  Ids  debt,  and  where  the  indemnity  is  paid 
hj  the  insurance  company  in  a  draft  made  pay- 
able to  the  mortgagor  and  mortgagee  Jointly, 
and  the  mortgagor  offered  to  indorse  the  draft 
and  have  the  mortgagee  take  from  tbe  proceeds 
the  amount  of  the  mortgage  debt,  and  where 
the  mortgagee  refused  to  accept  the  amount 
of  his  indebtedness,  but  claimed  that  be  was 
the  owner  of  the  insured  property  and  was  en- 
tided  to  all  the  insurance  money,  which  greatly 
exceeded  the  amount  of  the  mortgage  debt,  he 
is  not  entitled  to  interest  on  the  mortgage  debt 
after  the  time  he  refused  to  accept  the  pay- 
ment to  which  he  was  entitled. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1444-1447;    Dec  Dig.  {  581.»] 

Appeal  from  District  Court,  McPberson 
OoDDty. 

Actton  by  J.  K.  Bremyer  against  the  School 
Association  of  the  Swedish  Evangelical  Mis- 
sion Conference  of  tbe  State  of  Kansas. 
From  a  lodgment  for  defendant,  plaintiff  ap- 
peals.   Modified  and  afilrmed. 

Alex  S.  Hendry  and  P.  I*  Martin,  for  ap- 
pellant   Orattan  &  Orattan,  for  appellee. 

JOHNSTON,  C.  J.  The  controversy  be- 
tween the  parties  to  this  proceeding  Is  as  to 
the  ownership  of  certain  moneys  paid  by  in- 
sarance companies  as  Indemnity  for  losses 
resDltlng  from  tbe  burning  of  a  building  on 
mortgaged  land.  The  School  Association  of 
the  Swedish  Evangelical  Mission  Conference, 
aivellee  herein,  purchased  a  21-acre  tract  of 
land,  and  to  secure  a  part  of  the  purchase 
price,  to  wit,  $5,000,  a  mortgage  had  been 
given  on  three  lots  of  the  tract,  upon  which 
a  building  stood.  Three  insurance  policies 
were  taken  out  on  the  building,  which  provid- 
ed for  indemnity  amounting,  in  tbe  aggre- 
gate, to  $6,500.  The  note  and  mortgage  were 
assigned  to  J.  K.  Bremyer,  tbe  appellant 
herein,  and  there  was  a  stipulation  that  the 
losses  under  the  several  policies  should  be 
paid  to  appellant  as  his  Interest  might  ap- 
pear. Appellee  was  unable  to  pay  the  mort- 
gage debt,  and,  after  some  negotiations,  it 
wag  arranged  that  appellee  should  transfer 
and  turn  over  the  mortgaged  property,  and 
a  Uttle  personal  property,  In  satisfaction  of 
tbe  mortgage  debt.  Appellant  agreed  .  to 
take  the  property  for  the  debt  if-  tbe  title 
was  dear.  A  deed  was  executed,  which  ap- 
pears to  have  been  In  the  hands  of  appellant 
for  a  time;  but  when  the  abstract  was  pre- 
sented it  disclosed  an  unsatisfied  judgment 
lien  of  $3,600  against  the  property.  This  lien 
was  not  discharged,  and  appellant's  mort- 
gage was  not  released,  nor  was  the  deed  ex- 
ecuted by  appellant  recorded,  when  tbe  fire 
ocenrred  which  destroyed  the  mortgaged 
building.  Tbe  insurance  companies  issued 
drafts  for  the  amounts  named  In  each  policy, 
which  were  made  payable  to  appellee  and 
appellant  Jointly.  Appellant  claimed  all  the 
liunirance  money,  $6,500,  as  the  owner  of  tbe 
property   destroyed,  while   appellee  insisted 


that  it  was  the  owner,  and  that  appellant 
was  only  a  mortgagor  and  was  entitled  to  no 
more  than  the  mortgage  debt  with  interest 
thereon  up  to  the  payment  of  the  Insurance 
policies.  Appellee  offered  to  join  in  signing 
and  having  tbe  drafts  cashed  on  the  basis 
that  appellant  should  have  tbe  amount  due 
on  bis  mortgage  and  that  appellee  should 
have  the  surplus  but  appellant  refused  the 
offer  and  brought  this  action.  The  court 
found  the  issues  in  favor  of  appellee,  holding 
that  it  owned  the  property  and  tbe  fund,  ex- 
cept so  much  as  was  necessary  to  pay  the 
amount  due  appellant  on  bis  mortgage.  It 
also  found  that  appellee  always  admitted 
that  appellant  was  entitled  to  be  paid  the 
mortgage  debt  and  interest  out  of  the  Insur- 
ance money,  and  that  it  stood  ready  and  will- 
ing to  execute  tbe  necessary  papers  to  ac- 
complish that  end.  In  giving  Judgment  the 
court  allowed  appellant  the  principal  debt 
and  interest  on  it  until  the  judgment  was 
rendered.  Appellant  appeals,  contending  that 
he  was  the  owner  and  entitled  to  all  the 
money,  and  appellee  appeals  and  contends 
that  the  court  erred  in  awarding  appellant 
interest  on  the  debt  up  to  the  rendition  of 
the  Judgment  and  that  interest  should  only 
have  been  allowed  up  to  the  time  the  money 
was  actually  paid  by  tbe  insurance  companies 
and  when  appellant  was  given  an  opportuni- 
ty but  refused  to  accept  the  amount  of  bis 
debt. 

[1, 2]  Whether  appellant  was  entitled  to  all 
the  Insurance  money  depends  upon  whether 
tbe  contract  of  conveyance  was  consummat- 
ed. He  insists  there  was  a  delivery  of  the 
deed  and  a  complete  transfer  of  the  property, 
The  question  of  delivery  Is  mainly  one  of 
intention,  and,  to  constitute  a  complete  con- 
veyance,' there  must  be  a  delivery  with  in- 
tention to  divest  title  by  the  grantor  and  an 
assent  and  acceptance- by  the  grantee.  It  Is 
not  absolutely  necessary  that  there  should 
be  a  manual  delivery  of  the  deed,  nor  that 
it  should  be  delivered  to  the  grantee  In  per- 
son. Kelsa  V.  Graves,  64  Kan.  777,  68  Pac. 
607.  No  formal  delivery  is  essential,  nor  is 
it  necessary  that  tbe  Intention  should  be 
manifested  by  any  particular  form  of  ex- 
pression, as  any  words  or  acts  showing  an 
Intention  to  surrender  control  of  tbe  deed 
and  convey  title  is  sufficient  to  constitute  de- 
livery. Zeltlow  V.  Zeltlow,  84  Kan.  713,  115 
Pac.  573.  On  the  other  hand,  tbe  fact  that 
an  executed  conveyance  has  passed  Into  the 
hand  of  a  named  grantee  will  not  operate  as 
a  delivery  If  it  was  not  done  with  the  Intent ' 
that  It  should  become  effective  as  a  convey- 
ance. "Like  every  other  contract,  there  muSf  • 
be  a  meeting  of  the  minds  of  tbe  contracting 
parties — the  one  to  sell  and  convey,  and  the 
other  to  purchase  and  receive — ^before  the- 
agreement  is  consummated."  Curry  v.  Cdl- 
bnm,  99  Wis.  319,  74  N.  W.  778,  67  Am.  St. 
Rep.  860.  If  the  intention  is  that  title*  is 
not  to  pass  until  other  things  are  done,  such 
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as  tbe  furnishing  of  an  abstract  showing 
good  title,  or  tbe  making  of  other  assign- 
ments or  transfers,  there  is  no  complete  de- 
livery nntil  these  conditions  are  satisfied. 
The  mere  taking  of  an  instrument  to  an  ex- 
aminer of  titles,  or  a  holding  of  it  while  a 
search  of  tbe  records  for  Incumbrances  is  be- 
ing made,  is  not  a  delivery  when  it  is  the  un- 
derstanding that  the  conveyance  is  not  to  be 
effective  until  these  things  are  done  and  tbe 
title  found  to  be  clear.  It  is  essential  that 
both  parties  should  understand  that  the  con- 
veyance is  complete  and  that  the  title  is  to 
pass  in  order  to  have  the  mere  placing  of  it 
in  tbe  hands  of  a  grantee,  his  attorney  or 
agent,  construed  as  a  delivery.  Jordan  v. 
Davis  et  al.,  108  111.  336;  3  Washburn  on 
Real  Property  (4th  Ed.)  292. 

[3]  It  was  necessary  here  to  the  delivery 
and  legal  operation  of  the  deed  that  the  ap- 
pellant should  have  assented  to  the  convey- 
ance and  accepted  it  as  a  present  transfer  of 
title.  Now,  it  appears  that  it  was  agreed 
between  the  parties  that  appellee  would  con- 
vey the  property  to  appellant  for  a,  release  of 
the  mortgage  debt.  The  understanding  of  both 
parties  was  that  appellant's  acceptance  of  con- 
veyance was  upon  the  condition  that  the  title 
was  clear  of  other  incumbrances  than  his  own. 
In  his  pleading  appellant  alleged  that  it  was 
understood  and  agreed  that  he  was  not  to  ac- 
cept the  deed  unless  the  title  was  free  and 
clear  of  other  Incumbrances.  He  further 
frankly  pleaded  that  the  adjuster  of  the  in- 
surance settled  the  amount  of  the  loss  after 
"having  been  fully  informed  of  the  state  of 
the  title  and  that  the  plaintifT  (appellant) 
and  the  school  association  (appellee)  had 
not  completed  tbe  transfer  of  the  title  to  the 
property."  In  his  testimony  appellant  stated 
that  he  was  never  willing  to  take  the  prop- 
erty and  cancel  the  note  and  mortgage  unless 
he  was  given  a  clear  title.  It  turned  out 
that  there  was  a  lien  on  the  property,  and, 
while  tbe  matter  of  the  release  of  that  lien 
was  under  discussion,  the  fire  occurred. 
Some  effort  was  made  to  secure  a  discharge 
of  the  lien,  but  it  was  unsuccessful,  and  there 
is  testimony  that  appellant  again  declared 
that  he  would  not  accept  the  deed.  Others 
testified  that  shortly  after  the  fire  be  stated 
that  he  did  not  own  the  property  and  that 
the  trade  was  not  closed  because  the  title  to 
the  property  was  not  clear.  When  the  fire 
occurred,  appellant  stated  to  the  agents  of 
the  insurance  companies  that  he  claimed  as 
mortgagee,  and  that,  while  there  was  a  deal 
pending  for  a  conveyance,  it  had  not  been 
completed.  It  is  true,  as  appellant  contends, 
that  if  the  deed  liad  l>een  delivered  and  the 
conveyance  completed  It  could  not  be  revoked 
and  the  title  revested  in  appellee  by  oral 
agreement  or  a  mere  surrender  of  the  deed. 
It  was  a  fair  qnestion  of  fact,  however,  wheth- 
er there  ever  had  been  an  actual  delivery  of 
tbe  deed,   and,   while   there  was   testimony 


tending  to  sustain  the  claim  of  appellant 
that  there  was  a  valid  delivery,  there  'is 
abundant  testimony  to  uphold  the  finding 
that  the  delivery  was  not  complete  and  that 
title  to  the  property  was  not  transferred  to 
appellant 

[4]  There  remains  a  question  as  to  the 
time  to  which  interest  should  be  allowed  on 
the  mortgage.  In  the  drafts  issued  by  the 
insurance  companies,  both  appellant  and  ap- 
pellee were  named  as  payees.  The  signatures 
of  both-  were  necessary  to  the  cashing  of  the 
drafts.  A  fund  was  thereby  clearly  provided 
for  the  discharge  of  appellant's  debt  Both 
parties  proceeded  on  the  theory  that  tbe 
debt  was  to  be  paid  from  this  fund;  but  ap- 
pellant insisted  that  he  must  have  the  whole 
of  the  fund,  while  appellee  refused  to  give 
him  more  than  tbe  amount  of  the  mortgage 
debt  They  did  offer  to  give  him  all  that 
was  due  him  on  the  note  and  mortgage,  and 
that  w^s  all  that  he  was  entitled  to  ask. 
The  court  specifically  found  that  appellee  de- 
sired that  appellant  should  take  wliat  was 
due  him,  and  that  it  stood  ready  ail  the  time 
to  sign  the  papers  and  pay  the  debt  but  that 
appellant  claimed  the  entire  amount  de- 
posited by  the  Insurance  companies.  He 
was  a  beneficiary  of  the  policies  to  the  ex- 
tent of  the  mortgage  debt  and  tbe  only  one 
entitled  to  recover  that  money.  Appellee 
offered  to  indorse  the  drafts  and  pay  that 
amount  and  when  appellant  declined  to  ac- 
cept it,  no  complaint  was  made  as  to  the 
medium  of  payment,  but  Ikia  refusal  was 
placed  on  the  distinct  ground  that  he  was 
the  owner  of  the  insured  property  and  was 
entitled  to  all  the  indemnity  paid  by  the  In- 
surance companies.  Having  refused  to  ac- 
cept payment  under  these  circumstances,  a 
formal  tender  of  the  money  by  appellee  was 
waived,  and  appellant  is  only  entitled  to  In- 
terest on  his  note  up  to  the  time  of  his  re- 
fusal to  accept  payment  of  the  mortgage  debt 
from  the  fund  provided. 

The  case  will  be  remanded,  with  directions 
t»  the  court  to  modify  the  Judgment  by  the 
allowance  of  interest  on  the  debt  to  the  time 
indicated.  Instead  of  to  the  time  of  the  trial, 
and  when  this  is  done  the  Judgment  so  mod- 
ified will  be  afllrmed.  Ail  the  Justices  con- 
curring. 

(86  Kan.  712) 
LUPHER  V.  ATCHISON,  T.  &  S.  F.  RT,  OO. 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

(Syttaiut  hy  the  Court.) 

1.  Negligence  (8  138*)— Question  fob  Jukt. 
Whether  or  not  an  accident  was  caused 
by  the  oegligence  of  the  defendant  is  an  infer- 
ence of  fact  for  the  jury  to  determine,  and  not 
of  law  for  the  court,  notwithstanding  the  evi- 
dence may  be  contradictory,  uncertain,  and  con- 
fusing. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ff  277-353;   Dec.  Dig.  %  136.*] 
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2.  ItlASTEB  ARD  Servart  (|  285*)— Iwjttkt  to 
Sbbvant— £^nDBNCK. 

In  this  c&se  it  is  A«M  that  the  plaintieTs 
account  of  the  way  in  which  the  accident  oc- 
cnrred  cannot  be  said  as  a  matter  of  law  to  be 
inherently  improbable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Die.  U  1002,  1003,  1007,  1008, 
1016.  1035,  1043,  1053;   Dec.  Dig.  |  285.*] 

3.  Master  akd  Sebvant  (i  280*)— Injdbt  to 
Skbvant— Dbtsctive  Appuances— Pbomisb 
TO  Repair. 

The  plaintiff,  a  brakeman,  was  injured 
while  throwing  a  switch  by  reason  of  condi- 
tions which  made  the  place  unsafe.  Three 
weeks  before  the  accident  he  complained  to  the 
division  roadmaster  that  the  conditions  at  the 
•witch  made  it  unsafe.  The  eridence  was  the 
roadmaster  said,  "He  knew  it  wasn't  a  Tery 
nice  place  and  not  any  too  safe,  and  that  they 
were  going  to  fix  it  up  when  they  could  get  to 
it  and  pat  in  a  double  track,  *  •  *  and  we 
would  head  in  there  and  not  have  to  make  that 
switch."  Beld,  a  sufficient  complaint  and  prom- 
ise to  relieve  plaintiff  of  the  assumed  risk. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  981-086;  Dec.  Dig.  f 
280.»J 

4.  Mabteb  ard  Sebvart  (H  288,  198*)— Ds- 

rECTIVE   APFLIARCBS— PROinSE  TO   BEPAIB. 

Upon  the  facts  stated  in  the  preceding 
paragraph,  lield,  that'  the  division  roadmaster 
stood  in  relation  to  the  plaintiff  as  a  vice  prin- 
cipal of  the  defendant,  and  that  whether  or 
not  plaintiff  was  warranted  in  relying  upon  the 
promise  was  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  1005.  1068-1088,  493- 
514:    Dec  Dig.  {{  28S,  198.*] 

6.  Masicr  ard  Sebvart  (|  288*)— iRftntT  to 
Sebvart— DBneOTiTx  Afpuarcks— Fboiose 
TO  Rkpaib. 

The  question  whether  or  not,  under  all 
the  drcnmstances  of  this  case,  the  time  which 
elapsed  between  the  promise  and  the  accident 
was  a  reasonable  time  for  the  performance  of 
the  promise,  was  for  the  jury  to  determine. 

P2d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1068-1088;  Dec.  Dig. 
i  288.»] 

6.  Mabtkb  ard  Sebvart  (J  221*)— iKjmT  to 
■Servant— Pkomibe  to  Refaib. 

Where  complaint  is  made,  and  the  servant 
is  assured  that  it  is  the  intention  of  the  mas- 
ter to  remove  the  danger,  and,  relying  npon 
such  assurance,  the  servant  continues  in  the 
work,  the  fact  that  the  master  had  other  rea- 
sons than  the  safety  of  the  servant  for  making 
the  change,  or  that  before  the  complaint  he 
had  intended  to  make  it,  will  not  render  the 
promise  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{  638-647;  Dec  Dig.  | 
221.*J 

7.  Appeal,  ard  Error  (|  1004*)- Review— 
Excessive  Damaoes. 

The  court  refused  to  approve  a  verdict  for 
$17,000  for  the  loss  of  a  leg,  and  required  the 
plaintiff  to  remit  $4,000,  rendering  judgment 
for  $13,000.  Held,  there  being  nothing  to  show 
that  the  excessive  amount  was  caused  by  pas- 
sion or  prejudice  of  the  jury,  the  judgment 
will  not  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3844-3947;  Dec  Dig.  I 
1004.*] 

Porter  and  West,  JJ.,  dissenting. 

Appeal  from  District  Court,  Neosho  County. 
Action  by  Jay  Lupher  against  the  Atchi- 
son, Topeka  ft  Santa  Fe  Railway  Company. 


Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  appellant  Farrelly  &  Evans»  for  ap- 
pellee. 

PORTER,  J.  The  plaintiff,  while  in  the 
discharge  of  his  duties  as  brakeman,  was 
run  over  by  an  engine,  and  his  left  leg  .was 
BO  badly  crushed  as  to  require  amputation 
midway  between  the  knee  and  the  hip.  He 
alleged  that  the  injury  was  caused  by  the 
negligence  of  the  defendant  in  furnishing  a 
dangerous  place  in  which  to  perform  his 
work.  The  jury  returned  a  verdict  in  bis 
favor  for  $17,000.  The  court  overruled  a 
motion  for  a  new  trial  upon  condition  that 
plaintiff  would  consent  to  a  reduction  of 
$4,000.  The  plaintiff  filed  his  written  con- 
sent thereto,  and  judgment  was  entered  in 
his  favor  for  $13,000.  The  defendant  ap- 
peals. 

The  plaintiff  was  injured  on  July  30,  1906, 
about  2  o'clock  in  the  morning.  He  was 
head  brakeman  on  a  freight  train  approach* 
Ing  the  city  of  Cbanute,  and  was  riding  on 
the  engine.  His  duties  required  him  to  get 
down  from  the  engine  before  reaching  the 
switch,  run  ahead,  and  throw  the  switch, 
so  that  the  train  could  head  in  on  the  siding 
without  stopping  on  the  upgrade.  The  man- 
ner in  which  plaintiff  claims  that  the  acci- 
dent occurred  is  set  out  in  his  petition  as 
follows:  "The  position  and  arrangement  of 
the  switch  stand  were  such  that  the  position 
of  plaintiff,  after  having  thrown  the  switch, 
was  in  close  proximity  to  the  track  upon 
which  said  engine  was  coming,  and  in  the  ef- 
forts of  the  plaintiff  to  protect  himself  from 
injury,  and  to  get  away  from  said  engine, 
by,  reason  of  the  dangerous  condition  of  said 
track,  the  ties  thereunder,  the  location  of 
said  switch  stand,  the  approach  thereto  and 
its  surroundings,  and  the  condition  of  the 
surface  of  the  ground,  all  of  which  were  in 
an  improper  and  dangerous  condition,  the 
plaintiff,  in  making  an  effort  to  escape  from 
said  engine,  slipped  and  stumbled  over  the 
ties,  mud,  and  irregular  surface  of  the 
ground,  and  fell  upon  the  track  in  front  of 
said  engine." 

The  evidence  is  not  at  all  clear  as  to  how 
the  plaintiff,  while  throwing  the  switch,  fell 
across  the  track  in  front  of  the  approaching 
engine;  nor  is  it  clear  from  either  the  pe- 
tition or  the  evidence  what  particular  de- 
fect in  the  condition  of  the  track,  roadbed, 
ties,  or  switch  stand  caused  him  to  fall. 
The  railway  company  claimed  at  the  trial, 
and  offered  evidence  tending  to  show,  that 
he  fell  from  the  pilot  of  the  engine  while  at- 
tempting to  board  the  engine  as  it  passed 
him,  contrary  to  the  rules  of  the  company, 
and  that  his  own  negligence  in  this  respect 
was  the  sole  cause  of  his  injury.  The  de- 
fendant's   evidence   on   this   question    was 
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wholly  clrcnmstantlal ;  no  one  on  the  engine 
saw  him  fall.  There  was  evidence  showing 
that  the  pUot  step  was  muddy,  indicating 
that  some  one  with  mud  on  his  feet  had 
used  it,  and  also  evidence  that  the  first  place 
on  the  track  where  blood  was  found  was  on 
the  west  rail  of  the  track  seven  feet  south 
of  the  head  block.  The  train  was  moving 
south  at  the  time  of  the  accident,  and  the 
Bwlch  stand  was  west  of  the  track.  The  en- 
gineer testified  that  after  the  switch  was 
thrown  he  received  from  plaintiff  what  he 
thought  was  a  signal  to  come  ahead,  that  he 
saw  a  light  a  foot  or  so  from  the  ground 
which  he  supposed  to  be  plaintiff's  lantern 
moving  toward  the  track,  that  he  saw  it 
Just  ahead  of  the  pilot  beam,  and  then  it 
suddenly  went  out.  Dr.  Barker  and  Brake- 
man  McOlasson,  witnesses  for  the  defendant, 
testified  that  the  plaintiff,  in  answer  to  an 
Inquiry  of  the  doctor,  stated  that  he  tried  to 
get  on  the  pilot  and  slipped  off. 

The  plaintiff's  own  testimony  of  how  the 
accident  occurred  Is  as  follows:  "  *  ♦  • 
In  coming  down  to  the  switch  from  the 
north,  you  would  have  to  walk  In  the  middle 
of  the  track  or  get  out  Into  the  muddy  ditch. 
The  lever  that  manipulated  the  switch  was 
about  two  feet  long.  In  order  to  throw  the 
switch  so  as  to  put  the  train  on  the  west  sid- 
ing, yon  had  to  push  the  lever  towards  the 
east,  towards  the  rail.  That  would  be  to- 
wards the  train.  •  *  •  I  left  the  engine 
about  50  feet  north  of  the  switch.  The  engine 
was  running  about  5  or  6  miles  an  hour  at 
that  time.  The  ditch  was  muddy  and  wet 
and  rough.  The  lever  that  I  had  to  use  was  on 
the  south  side  of  the  switch  stand,  and  I  had 
to  pass  around  the  switch  stand.  The  switch 
was  locked.  I  unlocked  it  and  turned  it 
around  towards  the  east  and  throwed  It  in 
this  way :  I  had  to  come  down  against  It 
with  my  weight;  in  fact,  I  had  my  knee  on 
the  bead  of  the  lever.  I  shoved  It  In  front 
of  me  to  the  east  side.  When  I  got  to  the 
east  side  and  shoved  It  down  In  there  and 
threw  my  weight  on  It  with  my  knee,  I  went 
to  straighten  up,  and  slipped  and  stumbled 
off  of  those  ties  kind  of  backwards,  this 
way  (illustrating).  I  fell  towards  the  east 
and  south  and  stumbled  on  one  of  the  ties 
that  was  on  the  rails  and  fell  on  the  track, 
and  I  tried  to  get  up,  but  my  hands  slipped 
and  went  between  the  ties,  and  before  I 
could  get  up  and  get  away  the  engine 
caught  my  foot  and  injured  my  leg.  I  fell 
in  a  southeasterly  direction.  The  engine  was 
approaching  me  when  I  lay  on  the  track.  I 
tried  to  get  out  of  the  way  of  the  engine. 
I  used  every  exertion  I  could  to  get  off  the 
track.  When  I  speak  of  my  hands,  of  my 
hands  going  off  of  the  ties,  I  was  kind  of 
face  down  at  that  time  with  my  hands  on 
the  ties,  and  my  hands  slipped  and  went  In 
between  the  ties,  and  before  I  could  get 
away  it  ran  over  my  foot  and  leg." 

Counsel  for  defendant  contend  that  plain- 


tiff's account  of  how  the  accident  occurred  is 
inherently  Improbabla  In  their  brief  they 
say:  "He  states  that,  while  standing  on  the 
east  side  of  the  switch,  he  fell  backwards 
In  a  southeasterly  direction.  This  .would 
throw  his  head  toward  the  track  and  his 
feet  away  from  the  track.  Be  states  that 
when  he  tried  to  get  up  his  hands  slipped 
and  went  between  the  ties,  and  before  be 
could  get  up  aud  get  away  the  engine  caught 
bis  foot  and  injured  his  leg;  that  he  was 
kind  of  face  down  with  his  hands  on  tbe 
ties,  and  before  be  could  get  away  it  ran 
over  his  foot  and  leg,  but  he  got  his  body  off. 
It  Is  Impossible  to  understand  from  this 
description  how  his  legs,  which  must  have 
been  extending  away  from  the  track,  could 
get  under  the  engine  wheels;  nor,  if  he  fell 
backwards,  bow  he  came  to  be  lying  face 
downwards.  If  he  fell  with  his  head  toward 
the  track  with  his  hands  between  the  ties, 
all  be  had  to  do  was  to  push  tbe  upper 
part  of  his  body  away  from  the  track  and 
his  whole  body,  legs,  feet,  and  aU,  would 
have  been  clear  of  the  track." 

The  switch  stand  appears  from  the  evi- 
dence to  have  been  no  different  from  those 
usually  found  at  such  places,  and  the  de- 
fendant insists  that  there  was  no  testimony 
showing  that  It  was  not  wide  enough  for  a 
man  to  stand  upon  and  throw  the  switch 
without  falling  off,  or  that  ample  room  was 
not  afforded  on  the  platform  between  tbe 
switch  stand  and  tbe  track  for  a  man  to 
stand  without  being  struck  by  a  passing  en- 
gine or  train.  The  following  excerpt  from 
tbe  brief  will  explain,  better  than  any 
statement  we  can  give,  the  theory  of  plain- 
tiff's counsel  as  to  bow  tbe  accident  occur- 
red and  what  defect  in  the  conditions  and 
surroundings  caused  it  to  happen:  "The  evi- 
dence shows  that  it  was  necessary  for  the 
plaintiff,  in  order  to  get  to  the  switch,  *to 
wade  up  through  a  muddy  ditch,  and,'  ot 
course,  this  would  make  bis  feet  wet  and 
muddy.  The  evidence  further  shows  that, 
when  he  got  to  the  switch,  the  platform  con- 
sisted of  the  head  block,  the  width  of  which 
was  mostly  taken  up  with  the  switch  stand 
and  the  rod  leading  from  the  rails  to  the 
stand,  and  two  old  rotten  discarded  railroad 
ties,  which  were  uneven  as  far  as  the  sur- 
face was  concerned,  and  that  the  first  one, 
next  to  the  head  block,  was  about  two  Inches 
lower  than  the  top  of  the  switch  block,  and 
that  the  second  tie  was  still  lower  than  the 
first;  hence,  when  the  plaintiff,  after  get- 
ting to  tbe  switch,  having  iiassed  through 
the  wet  and  muddy  ditch,  went  to  straighten 
up  after  be  had  thrown  the  switch  and 
pushed  the  lever  of  tbe  same  down  into  tbe 
notch,  that  bis  foot  slipped  off  of  the  head 
block  onto  the  first  tie.  This  threw  him  off 
of  his  center  of  gravity,  and  started  him 
to  falling  backwards,  and  tbe  second  tie  be- 
ing still  lower  than  the  first  kept  him  fall- 
ing.    Then  when  he  struck  the  ties  under 
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tlie  mils,  which  were  naked  at  that  place, 
and  sticking  out,  they  still  kept  him  falling, 
and,  of  conrse,  as  any  man  would  naturally 
do,  he  attempted  to  recoTer  himself,  and 
would  naturally  turn  bis  face  towards  the 
way  he  was  falling." 

The  jury,  in  answer  to  special  questions 
RDbmitted  by  the  plaintiff,  found  that  he  was 
not  guilty  of  any  contributory  negligence, 
and  that  the  accident  was  caused  by  the  fail- 
ure of  the  defendant  to  proride  plaintiff  a 
reasonably  safe  place  at  which  to  work.  In 
answer  to  special  questions  submitted  by  the 
defendant,  they  found  that  plaintiff  was  fa- 
miliar with  the  condition  and  all  the  sur- 
roundings at  the  switch;  that  south  of  the 
head  block  there  were  two  ties  forming  the 
platform,  each  16  inches  wide:  that  the  head 
block  was  12  inches  wide;  that  the  switch 
stand  was  from  4  to  6  feet  from  the  west 
rail;  that  blood  was  found  on  the  west  rail 
7  to  9  feet  south  of  the  switch  stand;  that 
just  after  the  accident  there  was  mud  on  the 
step  on  the  right-hand  side  of  the  pilot  which 
seemed  to  have  been  scraped  off  of  a  man's 
shoe;  that  plalntlfTs  shoes  were  wet  and 
noddy  when  he  threw  the  switch;  that  after 
the  switch  was  thrown  the  engineer  saw,  or 
thought  he  saw,  a  light  near  the  west  rail 
about  a  foot  and  a  half  from  the  ground; 
that  the  train  was  moving  three  to  five  miles 
an  hour;  that  plaintiff  knew  that  he  was  for- 
bidden by  the  rules  of  the  company  to  step 
upon  moving  trains;  and  that  it  was  his 
duty  to  obey  this  rule. 

[1,2]  The  conclusion  which  the  court  has 
reached  Is  that  the  inferences  to  be  drawn 
from  the  somewhat  confusing  account  of  how 
the  accident  was  caused  are  inferences  of 
fact  for  the  Jury  to  determine,  and  not  of 
law  for  the  court;  and  that  It  cannot  be  said 
that  plaintiff's  statement  Is  so  Inherently  Im- 
probable as  to  require  the  verdict  to  l>e  set 
aside:  The  question  is  one  which  has  so 
frequently  been  considered  by  the  court  that 
an  elaborate  citation  of  cases  in  point  is  not 
deemed  necessary.  Central  Branch  U.  P.  R. 
Co.  ▼.  Hotham,  22  Kan.  41;  Avery  v.  Rail- 
n>ad  Co.,  73  Kan.  563,  85  Pac.  600;  Railway 
Co.  T.  .Watkins,  76  Kan.  813,  92  Pac.  1102; 
Johnson  ▼.  RaUroad  Co.,  80  Kan.  456,  103 
Pac.  90,  and  cases  cited. 

[3]  Plaintiff  concedes  that  the  injury  re- 
sulted from  one  of  the  risks  which  he  as- 
sumed, and  that  he  Is  entitled  to  recover 
only  upon  proof  showing  a  complaint  to  the 
master  of  the  defective  conditions  which 
caused  the  injury,  a  promise  to  remedy  the 
defects,  and  the  master's  failure  to  do  so 
within  a  reasonable  time.  The  main  conten- 
tion of  the  defendant  is  that  the  proof  of- 
fered falls  to  show  either  a  complaint  or  a 
promise  sufficient  to  relieve  plaintiff  of  the 
assumed  risk.  In  support  of  the  allegations 
of  the  petition  respecting  a  complaint  and 
promise  to  r^air  or  remove  the  defective 
coDdlUons,  the  plaintiff  testified:  "I  remem- 
ber being  up  at  that  switch  something  like 


three  w«eks  before  I  was  Injured.  I  was 
making  a  run  to  throw  the  switch  then. 
That  night  I  got  off  the  bead  car.  I  was 
running  alongside  of  the  engine.  I  slipped 
and  stumbled  on  something,  a  rock  or 
cinder,  and  threw  me  onto  the  engine,  and 
struck  the  side  rod  with  my  left  hand.  I 
was  not  Injured  at  that  time.  After  that- 1 
talked  with  A.  W.  Hadeen  about  the  condi- 
tion of  that  iBwitch.  He  was  division  road- 
master  with  headquarters  at  Chanute.  That 
was  a  day  or  two  afterwards.  I  had  the  con- 
versation with  him  in  front  of  the  reading 
room  at  Chanute.  I  told  him  the  condition 
of  that  place  and  about  it  being  very  wet 
and  muddy  and  rough  there  and  it  wasn't 
a  safe  place.  He  said  he  knew  it  wasn't  a 
very  nice  place  there  and  not  any  too  safe, 
and  they  were  going  to  fix  it  up  when  they 
could  get  to  it  and  make  a  double  track 
from  the  Katy  crossing,  and  we  would  head 
in  there  and  not  have  to  make  that  switch. 
What  Mr.  Hadeen  said  would  be  done  was 
done  after  that.  They  put  in  a  double  track 
the  summer  or  fall  after  my  injury.  Since 
then  It  has  not  been  necessary  to  make  that 
switch  at  all  in  there.  Q.  At  the  time,  and 
after  he  told  you  that  repair  and  change 
would  be  made,  you  may  tell  the  jury  wheth- 
er you  depended  on  his  statement  or  not  then 
after  that  time.  A.  Yes,  sir.  Q.  And  wheth- 
er or  not  that  was  at  least  one  of  the  rea- 
sons^ why  you  continued  in  that  service.  A. 
Yes,  sir;  I  depended  on  his  promise."  On' 
cross-examination  hd  testified:  "I  told  my 
lawyer  that  I  had  had  a  talk  with  Hadeen 
whenever  It  was  that  he  asked  me  that  ques- 
tion. I  never  told  him  until  he  asked  me.  Mr. 
Farrelly  asked  me,  I  believe.  He  asked  me 
the  question  at  home.  He  asked  me  if  I 
had  ever  had  any  talk  with  Mr.  Hadeen,  and 
I  told  him  that  I  had.  I  never  mentioned  the 
matter  to  him  imtU  he  asked  me  the  question. 
I  don't  remember  when  he  asked  that  ques- 
tion. I  suppose  it  was  the  same  time  when 
he  brought  the  suit" 

Andy  Hadeen  was  called  as  a  witness  by 
the  defendant.  He  testified  that  he  had  not 
been  in  the  employ  of  the  defendant  for  two 
years;  that  prior  thereto  he  had  been  divi- 
sion roadmaster  for  the  company  at  Chanute, 
and  had  known  the  plaintiff  since  about  two 
years  before  the  accident;  that  at  no  time  or 
place  did  plaintiff  ever  tell  witness  that  the 
switch  was  dangerous  or  unsafe;  that  wit- 
ness never  said  to  plaintiff  that  it  would  be 
fixed,  or  that  the  company  was  going  to  m&ke 
a  double  track,  nor  did  he  make  the  plaintiff 
any  promise.  He  testified  that  he  received 
orders  to  put  in  the  double  track  several 
months  before  the  accident  occurred,  and 
that  there  had  been  a  lot  of  gcading  done. be- 
fore that  The  jury,  in  answer  to  special 
questions,  found  the  facts  respecting  the 
complaint  and  promise  as  testified  to  by  the 
plaintiff,  and  also  found  that  the  defendant 
had  determined  to  make  the  change  and  to 
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build  the  new  track  In  1905,  and  that  the 
grade  was  completed  before  the  accident 

The  defendant  maintains  that  the  com- 
plaint pointed  out  no  defects  In  the  premises 
that  required  repair,  and  that  it  had  no.  ref- 
erence to  the  defects  which  the  jury  found 
to  be  the  cause  of  the  accident.  The  com- 
plaint seems  to  have  bad  more  specific  ref- 
erence to  the  condition  of  the  track  where 
plaintiff  says  he  stumbled  three  weeks  prior 
to  the  accident.  This  was  before  he  reached 
the  switch  stand,  and  apparently  his  stum- 
bling at  that  time  was  caused  by  the  ground 
being  wet,  muddy,  and  rough  at  the  side  of 
the  track.  At  one  point  In  his  testimony  he 
said:  "It  was  more  dangerous  at  some  times 
than  at  others  because  of  the  Kavanaugh 
shops  there.  Sometimes  they  would  wash  out 
the  boilers,  and  It  would  make  more  water 
there,  and  it  would  be  more  muddy.  *  •  • 
I  knew  for  three  weeks  before  I  got  hurt 
that  It  wasn't  a  safe  place.  ♦  •  *  I  had 
the  talk  with  Mr.  Hadeen  because  I  thought 
I  was  liable  to  be  hurt  there." 

It  must  be  admitted  that  the  complaint  Is 
rather  Indefinite  with  respect  to  the  partic- 
ular negligence  which  the  jury  based  their 
verdict  upon.  Asked  to  state  fully  In  what 
the  want  of  care  and  prudence  on  the  part 
of  the  defendant  consisted,  the  jury  answer- 
ed, "Bad  platform  and  lack  of  ballast."  The 
complaint,  according  to  the  testimony,  was 
this:  "I  told  hira  the  condition  of  that  place, 
and  about  It  being  very  wet  and  muddy  and 
rough  there  and  it  wasn't  a  safe  place." 
Although  there  was  no  mention  of  any  defect 
or  dangerous  condition  of  the  platform,  or  of 
lack  of  ballast,  and  while,  obviously,  noth- 
ing that  happened  to  the  plaintiff  on  the  oc- 
casion which  Induced  him  to  make  the  com- 
plaint could  have  resulted  from  the  condi- 
tions of  the  platform  or  from  lack  of  ballast 
between  the  rails,  still  it  appears  from  the 
reply  which  the  roadmaster  made  to  the 
complaint  that  the  general  conditions  at  the 
switch  were  in  the  minds  of  both.  According 
to  the  plaintiff's  testimony,  Hadeen  said 
"he  knew  It  wasn't  a  very  nice  place  there 
and  not  any  too  safe." 

It  may  be  conceded  that  the  law  Is  well 
settled  that,  before  the  servant  can  avail 
himself  of  a  promise  to  repair  or  alter  con- 
ditions, it  must  appear  that  the  Injury  sued 
for  was  caused  by  some  defect  covered  by 
the  promise.  1  Labatt,  Mas.  &  Serv.  §  421. 
He  will  not  be  permitted  to  extend  the 
promise  to  some  unanticipated  risk,  becaus°, 
unless  the  promise  to  repair  includes  the 
danger,  he  cannot  be  said  to  have  remained 
in  the  service  by  reason  of  the  promise.  In 
B.  &  Colo.  R.  R.  Co.  v.  Liehe.  17  Colo.  280, 
29  Pac.  175.  the  plaintiff  was  Injured  by  a 
defective  rod  on  a  hand  car.  He  admitted  In 
his  testimony  that  he  had  said  nothing  about 
the  defect  In  the  rod.  He  testified  that  all 
he  said  to  the  section  foreman,  to  whom  he 
complained,  was  that  the  hand  car  was  In 
"bad  shape,"  and  that  the  foreman  promised 


to  repair  It.  It  was  held  that  this  was  not 
suflaclent;  that  he. should  have  pointed  oat 
with  more  particularity  the  defect  which 
caused  him  to  believe  the  car  unsafe.  This 
seems  to  go  as  far  as  any  of  the  cases  cited 
in  the  briefs,  and  the  situation  presented  ia 
somewhat  analogous  to  that  In  the  case  at 
bar.  We  cannot  approve  the  doctrine.  It 
hardly  seems  to  accord  with  justice  to  hold 
that  the  servant  who  complains  to  the  master 
that  an  instrument  like  a  hand  car  is  In 
bad  shape,  and  who  receives  and  relies  upon 
a  promise  to  have  it  put  In  proper  shape, 
should  be  held  to  assume  all  risk  of  Injuries 
that  may  thereafter  be  caused  by  Its  defec- 
tive condition,  simply  because  In  his  com- 
plaint he  fails  to  enumerate  the  specific  de- 
fects. Upon  notice  and  complaint  that  a 
specific  thing  or  place  Is  In  unsafe  condition, 
a  promise  to  make  general  repair  ought  to 
be  suflScIent.  In  this  case  we  think  the  com- 
plaint was  sufilcient  to  call  the  master's  at- 
tention to  the  defective  condition  of  the 
switch  and  its  surroundings. 

[4]  It  is  next  contended  that  the  promise 
Is  Insuflicient  for  the  reason  that  poadmas- 
ter  Hadeen  was  not  in  authority  over  plaln- 
tltt  or  authorized  to  make  the  changes  claim- 
ed to  have  been  promised;  and  for  the  fur- 
ther reason  that  it  appears  from  plaintlfTs  tes- 
timony, as  well  as  from  the  findings,  that  the 
changes  had  already  been  determined  upon  by 
the  company  without  any  reference  to  the 
safety  of  the  plaintiff.  In  other  words,  that  the 
complaint  was  made  to  one  without  authority 
to  bind  the  company  by  a  promise  to  repair, 
and  that  the  reply  made  by  Hadeen  was  not 
a  promise  but  a  mere  statement  of  the  com- 
pany's intentions  to  make  certain  changes  in 
the  future  which  would  do  away  entirely 
with  the  use  of  the  switch.  In  support  of 
the  contention  that  Hadeen  was  not  a  vice 
principal,  it  is  said  that  the  trainmaster,  not 
the  roadmaster,  had  authority  over  the  brake- 
man;  that  there  was  no  showing  that  Ha- 
deen's  duties  required  him  to  determine  what 
should  be  done  for  the  safety  of  the  men  in 
the  train  service.  And  so  it  is  argued  that 
any  promise  he  may  have  made  in  regard  to 
such  matters  would  have  had  no  more  force 
or  effect  than  his  promise  to  raise  plain- 
tiff's wages  in  consideration  of  plahitlflTs 
remaining  in  the  company's  employ.  It 
is  argued,  also,  that  the  alleged  promise 
did  not  cover  the  ordinary  repairs  that  would 
fall  within  the  scope  of  a  roadniaster's  du- 
ties, such  as  to  make  a  better  platform  or 
put  In  more  ballast,  but  embraced  radical 
changes  and  Improvements  which  would  nec- 
essarily come  from  higher  authority.  The 
division  engineer  in  charge  of  the  civil  en- 
gineering work  on  that  division  testified  that 
about  the  year  1905  his  department  received 
instructions  to  do  the  necessary  grading  for 
the  new  track;  that  the  contract  for  the 
grading  was  made  on  July  31, 1905;  and  that 
all  the  work  of  grading  was  performed  prior 
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to  Febmary,  1906,  six  months  before  iJxB  In- 
jury. Hadeen  testified  that  the  new  track 
was  laid  in  December,  1906,  six  months  after 
the  Injury.  The  Jury  fonnd  that  the  things 
promised  to  be  done  'by  Hadeen  had  already 
been  determined  upon  by  the  higher  officials 
of  the  company  in  1905,  and  that  no  change 
was  made  In  the  tracks  or  switch  stand  by 
reason  of  the  accident  to  the  plalntUI. 

The-  courts  have  quite  generally  ruled  that 
the  promise,  In  order  to  rellcTe  the  servant, 
most  be  made  by  the  master  or  one  standing 
In  his  place.  If  made  by  a  fellow  servant, 
authority  to  bind  the  master  must  be  shown. 
Clcalese  y.  Lehigh  Valley  Railroad,  75  N.  J. 
Law,  897,  69  Atl.  166;  Wilson  v.' Winona  & 
St  Peter  R.  Co.,  37  Minn.  326,  33  N.  W.  908,  5 
Am.  Sfc  Rep.  851 ;  Burgess  v.  Humphry  Book- 
case Co.,  156  Mich.  345, 120  N.  W.  790 ;  United 
Zinc  Companies  v.  Wright,  156  Fed.  571,  84  C. 
C.  A.  337.  In  one  case,  at  least.  It  has  been 
held  that  It  Is  Immaterial  whether  the  serv- 
ant making  the  promise  had  authority  to 
do  80,  provided  the  Injured  servant,  upon 
reasonable  grounds,  supposed  him  to  have. 
Dells  Lumber  Co.  v.  Erlckson,  80  Fed.  257, 
25  C.  C.  A.  397.  This  Is  directly  in  conflict 
with  Clcalese  v.  'Lehigh  Valley  Railroad, 
supra.  The  defendant  here  contends  that  the 
plaintiff  should  have  complained  to  the  train- 
master, who  was  his  superior.  In  Chesa- 
peake, G.  &  S.  W.  R.  Co.  V.  McDowell,  24  S. 
W.  607,  16  Ky.  Law  Rep.  1,  cited  and  relied 
upon  by  the  defendant,  the  plaintiff,  who 
was  injured,  had  complained  to  the  person 
In  charge  of  the  employment  and  discharge 
of  the  workmen  in  the  shop,  and  It  was  held 
that  he  could  not  recover  for  the  reason  that 
he  should  have  complained  to  the  person  In 
charge  of  the  machinery  and  repairs.  The 
case  therefore  upholds  the  action  of  the  plain- 
tiff in  complaining  to  the  roadmaster. 

The  employ^  who  made  the  promise  or 
gave  the  assurance  in  the  present  case  was 
the  division  roadmaster  to  whom  the  plaintiff 
took  his  complaint  He  had  apparently  more 
authority  over  repairs  and  alterations  of  the 
character  which  the  plaintiff  obviously  sought 
to  have  made  than  a  trainmaster  would  have. 
Perhaps  the  regular  order  of  procedure  would 
have  been  for  a  brakeman  to  complain  to  the 
trainmaster,  who  would  naturally  take  up 
the  matter  with  some  employ^  whose  duties 
Involved  repairs  of  the  kind  needed.  The 
plaintiff  went  over  the  heads  of  those  supe- 
rior to  him  in  his  own  line  of  work  and  took 
his  complaint  to  the  person  he  evidently  sup- 
posed had  authority  to  make  the  slight  chang- 
es and  repairs  necessary  in  this  case  to  ren- 
der the  place  reasonably  safe.  Under  the 
circumstances,  we  think  the  question  whether 
he  was  warranted  in  relying  upon  the  prom- 
ise made  to  him  by  the  division  roadmaster 
was  one  of  fact  for  the  Jury. 

[(]  Cases  will  be  found  which  go  to  the 
extent  of  holding  that  a  promise  is  ineffectu- 
al mUess  it  appears  that  the  Immediate  pur> 


pose  of  the  complaint  and  promise  of  a  change 
In  conditions  was  to  secure  more  effectually 
the  personal  safety  of  the  servant.  1  Labatt, 
Mas.  &  Sery.  |  421;  I.  &  G.  N.  Ry.  Co.  v. 
Turner,  3  Tex.  Civ.  App.  487,  23  S.  W.  146; 
Lewis  V.  New  York,  etc.,  Railroad,  153  Mass. 
73,  26  N.  E.  431, 10  L.  R.  A.  513.  The  latter 
case  illustrates  the  harshness  of  the  rule  as 
to  the  assumption  of  risk.  There  the  plain- 
tiff's duties  required  him  to  go  upon  a  pier 
which  had  become  unsafe  because  of  the  de- 
cayed condition  of  the  supports.  He  called 
the  attention  of  the  superintendent  to  the 
condition  and  urged  its  repair  and  was  as- 
sured that  the  repairs  would  be  made;  but 
for  the  reason  that  it  appeared  that  he  did 
this,  not  on  his  own  account  or  because  the 
discharge  of  his  duties  was  rendered  more 
dangerous,  or  because  he  had  any  Intention 
to  leave  if  the  pier  was  not  repaired,  but 
acted  In  the  interests  of  the  company  and  to 
prevent  strangers  from  being  injured,  it  was 
held  that  he  could  not  recover.  Where  com- 
plaint is  made  and  the  servant  la  assured 
that  it  is  the  intention  of  the  master  to 
remove  the  danger,  and,  relying  upon  such 
assurance,  the  servant  continues  in  the 
work,  we  think  it  is  of  no  Importance  that 
the  master  had  other  reasons  than  the  safety 
of  the  servant  for  making  the  change  In 
the  conditions,  or  that  before  the  complaint 
he  had  Intended  to  make  the  alteration 
which  would  rfesult  in  removing  the  danger. 
Whether  the  servant  relied  upon  the  assur- 
ance or  promise  that  Ihe  danger  would  be 
removed  is  the  important  Inquiry.  . 

The  claim  that  the  promise  was  Ineffectual 
for  the  reason  that  it  was  not  made  for  the 
purpose  of  Insuring  the  safety  of  the  plain- 
tiff, and  because  it  had  already  been  deter- 
mined upon  by  the  master  before  the  com- 
plaint was  made,  is  answered  to  some  extent 
by  the  case  of  A.,  T.  &  S.  F.  R.  Co.  v.  Sad- 
ler, 38  Kan.  128,.  16  Pac.  46,  6  Am.  St  Rep. 
729,  where  the  promise  to  furnish  new  tools 
was  made  by  the  company  to  the  section 
foreman;  and  it  was  held  that  the  promise 
inured  to  the  benefit  of  all  employes  on  the 
section  in  whose  presence  and  hearing  it  was 
made,  although  the  Jury  found  that  the  plain- 
tiff had  made  no  complaint  at  all. 

In  Railway  Co.  v.  Sledge,  68  Kan.  321,  74 
Pac.  nil,  the  master  mechanic,  in  the  pres- 
ence of  the  plaintiff,  directed  the  oigineer  to 
go  ahead  and  use  an  engine  which  was  de- 
fective and  he  would  have  It  repaired.  The 
plaintiff,  who  was  a  brakeman,  relied  upon 
the  promise  made  to  the  engineer  and  con- 
tinued at  work  with  the  engine  and  was  in- 
jured the  next  day  by  reason  of  its  defec- 
tive condition.  It  was  held  that  he  was  re- 
lieved of  the  risk  for  a  reasonable  time  aft- 
er the  promise. 

The  promise  In  this  case  was  that  "they 
were  going  to  fix  it  up  when  they  could  get 
to  It  and  make  a  double  track  from  the 
'Katy'  crossing,  and  we  would  head  in  there 
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and  not  bare  to  make  tbe  gwltcb."  Tbe  most 
serious  objection  urged  to  tbe  promise  Is 
tliat  the  time  when  tbe  switch  was  to  be 
.  fixed  Is  coupled  to  tbe  time  when  the  com- 
pany was  to  make  a  double  track  from  tbe 
"Katy"  crossing.  The  grading  for  tbe  new 
track  bad  been  made  for  several  months  pre- 
vious to  tbe  promise,  and  there  ia  some  force 
in  tbe  suggestion  that  plaintiff,  being  fa- 
miliar with  tbe  situation,  must  have  Icnown 
from  what  was  said  that  no  change  of  con- 
ditions at  the  switch  would  be  made  for  a 
considerable  time,  and  that  therefore  the 
promise  was  too  indefinite  as  to  time  to  Jus- 
tify bim  in  relying  upon  it.  In  the  leading 
case  of  Hough  v.  Railway  Co.,  100  U.  S. 
213,  25  Lu  Ed.  612,  tbe  following  language 
is  quoted  with  approval:  "There  can  be  no 
doubt  that,  where  a  master  has  expressly 
promised  to  repair  a  defect,  the  servant  can 
recover  for  an  injury  caused  thereby,  with- 
in such  a  period  of  time  after  the  promise  as 
it  would  be  reasonable  to  allow  for  its  per- 
formance, and,  as  we  think,  for  an  Injury 
suffered  within  any  i)eriod  which  would  not 
preclude  all  reasonable  expectation  that  the 
promise  might  be  kept."  Shearman  &  Redf. 
Negligence  (3d  Ed.)  {  96.  The  court  also 
adopts  the  language  of  Mr.  Cooley  in  his 
work  on  Torts  (1st.  Ed.)  559,  as  follows:  "If 
the  servant,  having  a  right  to  abandon  the 
service  because  it  is  dangerous,  refrains  from 
doing  so  in  consequence  of  assurances  that 
the  danger  shall  be  removed,  the  duty  to  re- 
move tbe  danger  Is  manifest  and  imperative, 
and  the  master  is  not  in  tbe  exercise  of  ordi- 
nary care  unless  or  until  he  makes  bis  as- 
surances good.  Moreover,  tbe  assurances  re- 
move all  ground  for  tbe  argument  that  the 
servant,  by  continuing  the  employment,  en- 
gages to  assume  Its  risks." 

[5]  We  think  that  tbe  promise  must  be 
held  sufiiciently  definite,  and  that  the  ques- 
tion Whether  or  not  tbe  time  was  a  reasona- 
ble one  for  the  performance'  of  tbe  promise 
was  a  question  for  the  jury.  It  was  so  held 
in  Dowd  v.  Erie  R.  R.  Co.,  70  N.  J.  Law, 
451,  67  Atl.  248,  where  the  promise  was  to 
have  the  defect  'attended  to  "as  soon  as  he 
could."  Tbe  general  rule,  with  few,  If  any, 
exceptions,  is  that  the  question  of  reasonable 
time  for  the  performance  of  the  promise  Is 
for  the  jury.  Morbach  v.  Mining  Co.,  53 
Kan.  731.  37  Pac.  122. 

[7]  The  defendant  cites  many  cases  hold- 
ing that  an  excessive  award  of  damages  viti- 
ates the  whole  verdict  and  requires  that  it 
be  set  aside  and  a  new  trial  ordered,  and  re- 
lies especially  upon  tbe  cases  in  which  It 
has  been  held  that  verdicts  not  approved  by 
the  trial  court  because  excessive  should  have 
been  riet  aside,  instead  of  being  reduced  by 
allowing  a  remittitur.  Stelnbuchel  v.  Wright, 
43  Kan.  307,  23  Pac.  560,  was  an  extreme 
cdse.  The  action  was  slander,  and  the 
amount  allowed  was  $4,000.  The  court,  in 
overruling  a'lmotion  for- a 'new  triall,  found 
that  all  of  tbe  «iuonnt  above  $500-  was  ex- 


cessive and  allowed  the  plaintiff  to  remit 
$3,500.'  It  was  held  that  in  a  case  of  that 
character  a  verdict  which  was  seven-eighths 
excessive  ought  not  to  be  the  basis  of  a  Judg- 
ment,  and  therefore  a  new  trial  was  order- 
ed. Special  attention  is  called  to  tbe  lan- 
gnt^ge  of  tbe  opinion  in  A.,  T.  &  S.  F.  R. 
Co.  V.  J»welle,  44  Kan.  394,  410,  24  Pac.  500. 
The  action  was  for  damages  for  tbe  wrong- 
ful ejection  of  a  passenger.  The  verdict  was 
for  $4,000.  The  trial  court  found  it  to  be 
excessive,  but  allowed  the  plaintiff  to  remit 
one-balf  of  the  amount  and  gave  Judgment 
for  $2,000.  It  was  said  in  the  opinion  that 
the  court  should  have  gone  further  and  or- 
dered a  new  trial;  but  this  was  said  because, 
in  passing  upon  the  motion  for  a  new  trlaC 
the  court  stated  that  doubtless  error  had. 
been  committed  in  allowing  the  closing  argu- 
ment of  plaintiff's  counsel  to  proceed  over 
the  protest  of  the  defendant,  and  that  the 
argument  was  so  heated  and  inflammatory 
that  the  jury  were  probably  misled  by  it. 
In  the  present  case  the  record  merely  dis- 
closes that  the  trial  court  believed  the  ver- 
dict to  be  excessive  to  the  amount  of  $4,000 ; 
but  there  is  nothing  to  show  that  the  excess 
in  the  amount  was  caused  by  the  passion  or 
prejudice  of  tbe  jury,  or  that  the  trial  was 
not  fairly  conducted.  While  we  are  of  the 
opinion  that  the  verdict  was  excessive,  and 
that  the  amount  of  the  judgment  is  a  liberal 
award,  still,  in  'view  of  the  age  and  health 
of  tbe  plaintiff  at  tbe  time  of  his  injury,  wo 
are  not  able  to  say  that  it  should  be  set 
aside. 
The  Judgment  will  be  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
SMITH,  and  BENSON,  JJ.,  concurring. 

PORTER,  J.  (dissenting).  While  the  courts 
should  not  extend  the  harsh  doctrine  of  as- 
sumed risk,  I  believe  that,  until  it  shall  b» 
by  appropriate  legislation  abrogated  as  a  de- 
fense. It  is  the  duty  of  the  courts  to  enforce 
the  rule  upon  principles  which  •  have  been 
heretofore  recognized  as  controlling.  In  this 
case  tbe  promise  which  the 'plaintiff  claims  to 
have  relied  upon  was  nothing  more  than  a 
statement  that  it  was  the  intention  of  the 
company,  as  soon  as  the  double  track  could 
be  put  In,  to  do  away  with  the  use  of  tbe 
switch  at  that  place.  While  this  would  re- 
sult in  the  removal  of  the  dangerous  condi- 
tions, it  was  a  change  which  tbe  company 
bad  long  before  determined  upon  without  ref- 
erence to  the  plaintiff's  safety.  This"  feature 
I  do  not  regard  as  controlling;  btit  the  fact 
that  plaintiff  knew  that  the  change  was  not 
going  to  be  made  by  reason  of  his  complaint, 
and  also'  knew  that  the  statement  could  not 
have  been  made  td'r  the  purpose  of  indticin^ 
bim  to  continue  in  the  service — ^these  are  Im- 
portant. Besides,  it  was  expressly  stated 
that  the  change  was  to  be  made  when  the 
double  tritck  wqs  put  in,  and  plaintiff  knew 
Just  how  far  this  had  proceeded  and  could ' 
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■ee  what  ■progrtaa  was  being  made  upon  It 
He  knew  tbe  change  was  not  expected  to  b« 
made  within  a  day  or  two,  or  even  Within 
what  might  l)e  called  a  reasonable  time.  His 
testimony  is:  "What  Mr.  Hadeen  said  would 
be  done  was  done  after  that  They  put  In 
a  double  track  tbe  summer  or  fall  after  my 
Injury.  Since  then  It  has  not  been  necessary 
to  make  that  switch  at  all  In  there." 

I  agree  with  tbe  majority  opinion  that  tbe 
important  Inquiry  Is  whether  the  serrant  re- 
lied npon  the  promise,  provided  It  was  such 
«  promise  as  be  had  tbe  right  to  rely  upon. 
In  this  case  it  seems  absurd  to  say  that  the 
plaintiff  had  any  right  to  rely  upon  the  state- 
'ment  that  a  double  track  was  to  be  put  in 
and  tbe  use  of  tbe  switch  done  away  with. 
It  was  not  to  be  done  for  his  benefit  It 
was  not  expected  to  be  done  at  all  In  the 
near  future,  or  within  what  a  Jury  would 
bave  the  right  to  say,  under  the  admitted 
tacts,  was  a  reasonable  time.  He  remained 
In  the  dangerous  employment  for  three 
weeks  after  the  alleged  promise;  and  so  far 
as  the  evidence  shows,  without  anything  be- 
ing done  which  might  have  Induced  him  to 
believe  that  tbe  double  track  was  about  to  be 
completed  or  that  It  would  be  completed 
within  a  reasonable  time.  Having  no  rea- 
son, from  what  was  said  to  him  by  Hadeen, 
to  expect  that  any  change  would  be  made  in 
tbe  conditions  of  the  switch  until  Its  use 
would  be  done  away  with  by  the  building  of 
tbe  double  track,  I  think  he  assumed  the  risk 
by  remaining  in  the  service  with  full  knowl- 
edge, which  he  says  be  had,  of  the  danger. 

I  think  this  verdict  almost  one-fourth  of 
whlcb  was  set  aside  by  tbe  trial  court  as  ex- 
cessive, was  In  its  entirety  such  as  to  come 
Cairly  within  the  rule  fixed  by  the  Legisla- 
ture that  a  verdict  "shall  be  vacated 
*  *  *  whenever  It  appears"  that  it  was 
"given  under  the  Influence  of  passion  or  prej- 
ndice."  Ov.  Code,  I  SOS  (Qen.  St  1909,  | 
6809). 

WBST,  J,  concnra  in  this  dissent 
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SABBACH  et  aL  v.  KANSAS  FISCAL  AOEN- 
CT  CO.  et  at 

McNBAL  V.  POLLOCK  et  al. 

(Supreme  Court  of  Kansas.    March  9,  1912.) 

(SyUahu*  by  the  Court.) 

1.  ConpoRATipNs   (S  82*)— Stock— SuBSCBip- 
Tio!»s— Va  LI  Dnr. 

A  corporation,  organized  ostenaibly  to  sell 
iasnrance  as  agent  for  another  company,  pro- 
ceeded to  sell  Btock  in  its  own  concern.  It 
•old  100  shares  to  M.,  taking  his  note,  due  in 
■ix  months,  and  givine  a  written  agreement 
that  "bis  note  given  in  payment  for  stock" 
■boald  not  b«  discounted  before  maturity,  and 
that  11^  at  any  time,  for  any  reason.  M.  should 
desire  to  surrender  the  stock  certificate  he 
night  do  sn  aitd  receive  his  note  back,  togeth- 


er with  any  profit  that  might  accrue  in  re- 
placing such  stock;  also  any  money  he  might 
have  paid  on  the  note.  He  receipted  for  the 
stock  "purchased  by  me";  also  receipted  for 
a  dividend  "on  certificate  No.  330  for  one  hun- 
dred shares  of  the  capital  stock  of  the  said 
company,  owned  by  me  Aug.  15,  1907."  Beld, 
that  M.  thereby  became  a  stockholder,  and  not 
a  mere  optional  subscriber. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §$  285-295;  Dec.  Dig.  {  82.») 

2.  CoBPOBATiONSvd  82*)  —  Stockholdebs  — 
Contracts  with  Corporation. 

The  company  sold  its  stock  to  many  per- 
sons, though  it  bad  no  substantial  value,  and 
being  insolvent  the  company,  upon  the  petition 
of  certain  shareholders,  was  put  in  charge  of 
a  receiver,  who  succeeded  in  collecting  a  small 
sum,  netting  about  $1,400,  constituting  the  en- 
tire discoverable  assets  of  the  concern.  The 
note  was  promptly  negotiated,  and  M.  waa 
compelled  to  pay  it;  the  company  refusing  to 
take  back  his  stock  or  repay  the  amount  of  the 
note.  M.  intervened  in  the  receivership  suit, 
setting  up  his  contract  with  tbe  company  and 
its  breach,  and  praying  for  an  order  allowing 
him  the  amount  of  the  note  out  of  the  asseta 
in  the  hands  of  the  receiver,  or  his  just  pro- 
portion thereof,  with  other  allowed  claima 
against  the  company.  BM  that  as  between 
M.  and  tbe  other  stockholders,  his  contract 
with  the  company  was  one  which  equity  wiU 
not  enforce  at  their  expense. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent.  Dig.  U  285-295;   Dec  Dig.  I  82.*) 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Action  by  Albert  Sarbach  and  other» 
against  tbe  Kansas  Fiscal  Agency  Compa- 
ny and  others,  in  which  T.  A  McNeai  inter- 
venes. From  the  Judgment  the  Intervener 
appeals.    Affirmed. 

Ross  B.  Gllluly,  for  appellant  Hamilton 
A  Hamilton,  for  appellees. 


WEST,  J.  The  Interstate  Fiscal  Agen- 
cy Company  was  organized  to  sell  insurance,, 
and  proceeded  to  sell  stock  in  its  own  com- 
pany. In  March,  1907,  a  dividend  of  18  per 
cent  was  paid,  and  in  September  following 
a  dividend  of  22  per  cent.  On  the  6th  of 
April,  the  Intervener  subscribed  for  lOO 
shares,  signing  the  following  receipt  April 
9th:  "I  hereby  acknowledge  receipt  of  cer- 
tificate No.  S30  for  one  hundred  shares  of 
capital  stock  of  the  Interstate  Fiscal  Agen- 
cy Company  purchased  by  hie  on  the  5tb 
day  of  April,  1907,  and  hereby  authorize  the 
secretary  or  president  of  the  company  to  re- 
ceipt tbe  stock  book  for  said  certificate." 
On  September  2,  1907,  the  intervener  re- 
ceipted for  $156.50  being  a  22  per  cent 
semiannual  dividend  "on  certificate  No.  330 
for  one  hundred  shares  of  the  capital  stock 
of  said  company  owned  by  me  Aug.  15, 
1907."  When  the  stock  was  subscribed  for 
In  April,  the  following  paper  was  given  the 
intervener  by  the  agent  of  the  company: 
"It  is  agreed  hereby  between  the  Interstate 
Fiscal  Agency  Company  and  T.  a.  McNeal 
that  his  note  given  in  payment   for  stock 
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shall  not  b«  discounted  before  m«itarlty 
thereof  and  that  If  at  any  time  said  T.  A. 
McNeal,  for  any  reason,  desires  to  surren- 
der stock  certificate  he  may  do  so  and  re- 
ceive his  note  back,  together  with  any  prof- 
It  that  might  accrue  in  the  replacing  for 
said  stock,  also  any  money  be  may  have 
paid  on  the  said  note."  The  charter  au- 
thorized the  company  to  deal  in  Its  own 
atock.  Before  its  maturity,  the  note  was 
negotiated,  and  the  intervener  was  compel- 
led to  pay  it.  The  company,  on  petition  of 
certain  stockholders,  was  placed  In  the 
liands  of  a  receiver,  being  insolvent,  and 
the  venture  having  been  substantially  a  fail- 
ure. The  petition  alleged,  among  other 
things,  fraudulent  misrepresentations  on  the 
part  of  the  ofScers,  and  that  none  of  the 
money  paid  for  stock  went  into  the  treas- 
ury, but  that  it  was  appropriated  by  the 
president  and  his  associates  to  their  own 
•use,  except  a  small  portion  used  to  pay  divi- 
dends. The  prayer  was  that  an  account  be 
taken,  that  the  affairs  be  wound  up,  that  a 
receiver  be  appointed,  and  for  general  re- 
lief. A  receiver  was  appointed,  and  now 
has  in  his  hands  about  $1,400.  .The  inter- 
vener filed  his  petition,  setting  up  that  his 
-purchase  of  the  stock  was  conditional,  and 
that  his  note  was  to  be  surrendered,  if  he 
concluded,  before  its  maturity,  not  to  take 
the  stock,  and  that  the  company,  tbroueh 
Its  agent,  treated  the  sale  as  an  absolute 
one  and  negotiated  the  note;  that  before  its 
maturity  the  company  became  insolvent  and 
practically  without  assets,  and  the  capital 
stock  entirely  worthless,  "or,  rather.  It  be- 
came apparent  it  never  In  truth  and  in  fact 
liad  any  value  at  any  time,"  and  that  when 
he  demanded  his  money  back  his  demand 
was  refused,  to  his  injury,  $1,500,  praying 
-for  a  judgment  In  his  favor  and  the  allow- 
ance of  the  sum  of  $1,500  as  a  Just  claim; 
and  that  the  same  be  paid  out  of  the  funds 
in  the  possession  of  the  receiver  to  the  in- 
tervener, or  his  Just  proportion  thereof, 
with  other  allowed  claims,  with  interest. 
The  trial  court  decided  against  the  inter- 
vener, and  he  appeals. 

[1]  The  question  presented  is  whether  the 
collateral  agreement  to  take  back  the  stock 
and  not  to  negotiate  the  note  before  matu- 
rity is  such  a  valid  one  as  entitles  the  in- 
tervener to  the  relief  prayed  for.  The  re- 
ceiver Insists  that  the  transaction  shows  a 
bona  fide  subscription  for  the  stock;  that 
the  receipt  therefor  and  the  subsequent  re- 
ceipt for  the  dividend  thereon  are  proof 
that  the  stock  was  issued  and  operated  as 
.a  recommendation  to  other  subscribers  or 
victims,  and  that  the  collateral  agreement 
was  void,  and  that  the  intervener,  as  against 
the  other  stockholders  of  the  Insolvent  and 
defunct  corporation,  is  not  in  equity  enti- 
tled to  the  preference  sought. 

It  is  urged  by  the  Intervener  that  the 
transaction  was  legal,  and  that  he  is  en- 
titled to  receive  his  money  back  from  the 


company,  which  negotiated  biB  note  in  vio- 
lation of  its  collateral  agreement.  It  is  ar- 
gued that  he  did  not  become  a  stockholder, 
but  only  gave  a  conditional  subscription  for 
stock  amounting  to  an  option.  We  are  un- 
able to  tflke  this  view  of  the  matter.  The 
receipt  itself  indicates  a  purchase  of  stock; 
the  receipt  for  the  dividend  expressly  states 
that  it  is  for  stock  owned  by  the  intervener, 
and  the  collateral  agreement  states  that  his 
note,  "given  in  payment  for  stock,"  shall 
not  be  discounted  before  maturity,  and  that 
if,  at  any  time,  the  intervener,  for  any  rea- 
son, "desires  to  surrender  stock  certificate 
be  may  do  so."  The  most  that  can  be  said 
about  the  transaction  is  that  it  was  a  pur- 
cliase  of  stock  and  the  payment  therefor, 
accompanied  by  a  collateral  agreement  to 
repurchase,  in  case  the  subscriber  should 
desire  the  company  to  do  so.  But,  until 
such  desire  was  manifested,  there  can  be 
no  question  that  he  was  in  fact  a  stockhold- 
er to  all  intents  and  purposes. 

Ophlr  Consol.  Mines  Co.  v.  Brynteson,  143 
F.  829,  74  C.  C.  A.  625,  was  a  case  in  which 
the  company  gave  the  subscriber  a  writing, 
stating  that  he  had  paid  $15,000  for  50,000 
shares  of  its  stock  Issued  to  him,  and  bind- 
ing itself  to  return  the  money,  with  inter- 
est, 18  months  after  date,  if  he  was  not  sat- 
isfied with  the  investment.  The  subscriber 
sued  for  the  return  of  his  money,  and  the 
writing  was  held  to  be  a  "sale  or  return 
contract,"  and  valid  as  between  tlie  sub- 
scrll>er  and  the  company.  But  the  rule  is 
well  settled  that  a  subscription  upon  condi- 
tion subsequent  ordinarily  renders  the  sub- 
scriber liable  as  a  stockholder,  and  the  com- 
pany liable  on  the  collateral  agreement;  and 
this  is  the  only  rule  which  could  give  effect 
to  the  plain  language  used  in  this  case. 

"A  subscription  on  a  condition  subsequent 
contains  a  contract  between  the  corpora- 
tion and  the  subscriber,  whereby  the  cor- 
poration agrees  to  do  some  act.  It  thereby 
contains  two  contracts,  one  the  contract  of 
subscription,  the  other  an  ordinary  contract 
of  the  corporation  to  perform  the  specified 
acts.  The  subscription  is  valid  and  enforce- 
able, whether  the  conditions  are  performed 
or  not.  The  condition  subsequent  is  the 
same  as  a  separate  collateral  agreement  be- 
tween the  corporation  and  the  subscriber, 
for  breach  of  which 'an  action  for  damages 
Is  the  remedy."  Cook  on  Stock  and  Stock- 
holders,  g  78. 

Thompson,  in  his  work  on  Corporations, 
calls  such  a  transaction  a  "subscription  up- 
on special  terms,"  and  says:  "On  the  other 
hand,  a  subscription  on  special  terms  is  an 
absolute  subscription  which  makes  the  sub- 
scriber a  stockholder  and  renders  him  lia- 
ble as  such  from  the  time  when  his  sub- 
scription is  accepted,  whether  the  condi- 
tions are  performed  or  not.  The  special 
terms  attached  to  a  subscription  are  re- 
garded as  Independent  stipulations,  the  rem- 
edy tor  the  breach  of  which  is  ao  action 
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against     the     corporation     for     damages." 
Thompson  on  Corporations,  S§  625,  626. 

la  The  rule  thus  stated  applies  when  the 
condition  is  contained  In  the  contract  of 
sabscriptlon.  Here  it  was  eml>odied  in  a 
contract  separate  from  the  subscription, 
and  separate  from  the  receipt  for  the 
stock.  It  is  therefore  the  case  of  a  stock- 
holder claiming  to  be  damaged  by  the 
company's  failure  to  purchase  back  the 
stock  owned  by  him,  or,  to  put  it  in  another 
way,  by  its  failure  to  purchase  such  stock 
and  repay  him  therefor,  after  having  nego- 
tiated his  note,  which  he  was  compelled  to 
pay.  Probably,  as  between  the  intervener 
and  the  company,  the  latter  was  bound,  and 
the  former  was  damaged,  and,  had  the  com- 
pany been  solvent  and  possessed  assets  out 
of  which  its  ordinary  claims  could  be  paid, 
he  might  be  entitled  to  a  Judgment,  but, 
as  against  other  stockholders,  who  were  al- 
so defrauded  by  the  company  and  induced 
to  part  with  their  money  for  worthless 
stock,  the  question  arises  whether  he  is  en- 
titled to  have  his  claim  paid. 

The    case   of    Porter    v.    Mining   Co.,    29 
Mont.  347,  74  Pac.  »38,  101  Am.  St.  Rep.  589, 
dted  by  counsel,  holds  that  an  agreement 
by  a  corporation  to  purchase  its  own  stock 
from  a  stockholder  may  be  lawfully  made 
"If  the  corporation   is  not  Insolvent  or  in 
process    of    dissolution."      It    would    seem 
tine,  as  a  matter  of  principle,  that  a  solv- 
ent corporation,  acting  through  its  officers, 
who  are  authorized  by  the  stockholders  or 
by  its  charter,  might,  as  between  Itself  and 
a  snbscrlber,  contract  to  purchase  back  his 
stock.    But  this  does  not  mean  that  it  could 
do  so  regardless  of  the  rights  of  creditors, 
or    that    an    insolvent   corporation,    acting 
tbrongh    its    officers,    without    direction    or 
knowledge  of  the  stockholders,  conld  do  so 
at  their  expense,   and   over    their   protest 
The  reason  and  justice  of  the  thing,  as  well 
as   the  overwhelming   weight  of  authority, 
is  that  subscribers  to  the  shares  of  a  cor- 
poration should  stand  on  an  equal  footing. 
Every  one  know;8  that  subscriptions  are  of- 
ten induced  by  knowledge  that  other  invest- 
ors have  subscribed,  and  it  is  the  usual  and 
customary  thing  to  make  use  of  this  fact 
to  secure  investments  by  others  who   are 
solicited.     If  such  subscriber,   without  the 
knowledge  of  the  others,  enters  into  a  con- 
tract with  the  company  by  which  he  Is  al- 
lowed to  remain  In  if  the  venture  is  suc- 
cessful, and  retire  without  loss  if  It  proves 
a  failure,  the  most  primary  promptings  of 
justice   and    fai>^    dealing   dictate    that    he 
should  not  claim  this  advantage  against  the 
other     shareholders,      when      such      claim 
amounts  to  bis  gain,  as  measured  by  their 
loss.    What  was  launched  and  floated  as  a. 
fraudulent    and    criminal    attempt    on    the 
part  of   its   promoters    has    resulted   in    a 
crash,  leaving  a  small  sum  to  be  distribut- 
ed, on  dissolution,  among  the  shareholders 
wbose  money  enabled  the  fraudulent  pro- 


moters and  managers  to  effectuate  the  swln- 
dl&  It  Is  beyond  dispute  that  the  stock 
never  had  substantial  value,  the  intervener 
himself  alleging  that  it  never  had  any  val- 
ue at  any  time;  and  hence  it  follows  that 
the  Investment  of  each  subscriber  was  a 
practical  loss.  No  claim  Is  made  that  the 
other  stockholders  consented  to  or  author- 
ized an  agreement  by  which  the  intervener 
was  to  be  relieved  from  bis  loss  at  their 
expense.  Were  he  an  ordinary  creditor 
whose  money  had  gone  to  enhance  the  val- 
ue of  the  corporate  shares,  there  might  be 
reason  why  he  should  prevail;  but  the  very 
agreement  by  which  he  became  a  creditor 
was  unconscionable  as  between  himself  and 
the  other  unwilling  and  unconsenting  share- 
holders, and  therefore  one  which  equity  will 
not  enforce. 

Thompson  says  that  "any  secret  arrange- 
ment to  the  effect  that  the  subscription  shall 
be  merely  colorable,  or  dischargeable  on  part 
payment,  or  whereby  the  burden  which  the 
latter'  [subscriber]  assumed  is  rendered  less 
onerous  than  what  It  purports  to  be,  is  void 
as  a  fraud  upon  creditors  and  other  sub- 
scribers, and  such  subscriber  will  be  held  to 
the  responsibility  of  a  bona  fide  sharehold- 
er." Thompson  on  Liability  of  Stockholders, 
i  124.  See,  also,  26  A.  &  E.  Enc.  of  Law,  914. 
"Moreover,  a  secret  agreement  of  the  corpo- 
ration with  certain  subscribers  to  stock, 
whereby  they  are  to  be  released  from  pay- 
ment, or  to  have  some  other  advantage  not 
common  to  all  subscribers,  is  no  defense  to 
a  subscriber  who  was  not  promised  the  same 
advantage.  All  such  secret  agreements  are 
void,  and  the  subscribers  receiving  them  are 
liable  on  their  subscriptions  absolutely,  as 
though  no  special  advantages  bad  been  prom- 
ised." Cook  on  Stock  -and  'Stockholders,  $ 
191. 

The  case  of  White  Mts.  Railroad  v.  East- 
man, 34  N.  H.  124,  140-142,  held  that  such 
an  agreement,  though  the  subscription  was 
held  out  as  bona  fide  to  induce  other  sub- 
scriptions, was  enforceable  against  the  com- 
pany, though  void  as  a  fraud  upon  the  oth- 
er subscribers.  In  the  opinion,  it  was  said: 
"But  while  the  two  writings  are  thus  consid- 
ered as  parts  of  the  same  agreement,  when 
they  are  of  a  character  to  affect  only  the 
parties  to  it,  they  may  be  regarded  as  sepa- 
rate and  Independent  contracts,  whenever  It 
is  necessary  so  to  regard  them  in  order  to 
protect  Innocent  third  persons,  having  an  in- 
terest in  the  subject-matter  of  the  agree- 
ment, from  the  consequences  of  a  fraud  at- 
tempted to  be  practiced  upon  them  by  means 
of  it.  •  •  •  That  the  proceeding  is  h 
fraud  upon  third  persons  is  clear  from  the 
relation  in  which  subscribers  for  stock  In  a 
corporation  of  this  kind  stand  toward  each 
other.  In  the  subscription  of  each  person, 
every  other  subscriber  has  a  direct  interest; 
their  respective  subscriptions  are  contribu- 
tions or  advancements  for  a  common  object. 
The  action  of  each  In  his  subscription  may 
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be  aupiMsed  to  be  influenced  by  that  of  otta- 
era,  and  every  subscription  to  be  based  upon 
the  ground  that  the  others  are  what  upon 
their  face  they  purport  to  be."  While  this 
was  said  in  a  case  In  which  such  subscrlp- 
tions  were  actually  held  out  aa  Inducemenis 
to  other  subscribers,  the  principle  stated  ap- 
plies here;  for,  although  It  is  not  affirma- 
tively shown  that  the  officers  of  the  corpo- 
ration used  the  intervener's  name  and  sub- 
scription, high  standing,  and  wide  acquaint- 
ance as  bait  for  others,  the  indications  are 
strong  that  they  left  nothing  undone  to  feath- 
er their  nests ;  and  it  is  clear  that  the  means 
for  such  Inducements  were,  by  the  contract 
involved,  placed  in  the  bands  of  these  un- 
scrupulous adventurers,  whose  manipulations 
closed  with  pleas  of  guilty  and  nolo  con- 
tendere In  federal  court. 

In  Meyer  v.  Blair  et  al.,  109  N.  Y.  600,  6<K5, 
17  N.  E.  228,  229.  4  Am.  St  Rep.  500,  the 
facts  were  distinguished  from  those  in  the 
Eastman  Case ;  but  it  was  said :  "The  doc> 
trine  that  an  agreement  between  one  sub- 
scriber to  the  stock  of  a  corporation  and  the 
company,  made  concurrently  with  the  making 
of  the  subscription,  which  purports  to  annul 
its  obligation,  or  materially  limit  and  change 
the  liability  of  the  subscril>er,  to  the  detri- 
ment of  the  company,  is  invalid  and  void  Is 
founded  upon  the  construction  that  a  8ul>- 
scrlption  to  the  stock  of  a  corporation,  whose 
stock  is  open  for  general  subscription,  is 
not  only  an  undertaking  between  each  sub- 
scriber and  the  company,  but  between  him 
and  all  other  subscribers  to  the  common  en- 
terprise; and  that  each  subscriber  has  the 
right  to  suppose  that  the  subscription  of 
every  other  subscriber  is  a  bona  fide  under- 
taking according  to  its  terms."  Following 
and  approving  these  two  decisions  is  the 
case  of  Yonkers  Gazette  Co.  v.  Jones,  30 
App.  DIv.  316,  61  N.  Y.  Supp.  973,  holding 
an  agreement  somewhat  similar  absolutely 
void. 

In  G.  &  S.  W.  R.  R.  Co.  v.  Ennor,  116  111. 
55,  4  N.  E.  762,  the  first  paragraph  of  the 
syllabus  is  as  follows:  "A  secret  agreement 
made  with  a  subscriber  to  the  stock  of  a  rail- 
way corporation,  who  subscribes  with  others, 
that  he  shall  pay  only  a  part  of  his  subscrip- 
tion is  fraudulent  as  to  the  other  subscrib- 
ers, and  void,  and  his  subscription  will  be 
valid  and  binding  for  the  full  amount  there- 
of." 

Porter  v.  Plymouth  Gold  Mln.  Co.,  29  Mont. 
347,  74  Pac.  938,  101  Am.  St.  Rep.  569,  al- 
ready referred  to,  holds  that  a  contract  to  re- 
purchase stock  in  case  the  subscriber  should 
become  dissatisfied  therewith  may  be  en- 
forced "if  It  is  free  from  fraud,  actual  or 
constructive,  if  the  corporation  is  not  insol- 
vent or  in  process  of  dissolution,  and  if  the 
rights  of  its  creditors  are  in  no  way  affect- 
ed thereby."  The  contract  was  very  similar 
to  the  one  here.     The  court  held  that  the 


transaction  made  the  plaintiff,  not  a  sat>> 
scriber  merely,  but  a  bona  fide  owner  of 
stock. 

In  Boley  v.  Development  Co.,  126  Mo. 
4pP.  116,  118,  103  S.  W.  975,  976,  a  contract 
to  repurchase  was  held  void.  It  was  alleged 
that  the  transaction  was  to  be  regarded  as 
a  loan  at  the  option  of  the  subscriber.  The 
real  agreement  was  to  buy  the  stock  back 
at  the  plaintifTs  election.  "And  it  is  not 
alone  creditors  who  may  complain,  as  inti- 
mated by  plaintiff ;  but  it  is  equally  a  fraud 
upon  other  stockholders,  and  cannot  be  dune 
without  their  cqnsent"  This  decision  cites 
and  follows,  GUI  v.  Balis,  72  Mo.  435,  and 
Banking  Co.  v.  Mfg.  Co.,  168  Mo.  645,  68  S. 
\V.  1026,  in  which  a  similar  doctrine  was  an- 
nounced. 

In  Mclntyre  v.  E.  Bement's  Sons,  146 
Mich.  74,  78,  109  N.  W.  45.  47  (10  Ann.  Cns. 
143),  it  was  held  that  a  promise  to  repur- 
chase cannot  be  enforced  after  the  corpora- 
tion is  Insolvent.  The  decision  rests  largely 
on  certain  provisions  of  the  Michigan  stat- 
ute; but  in  discussing  the  case  on  general 
principles  it  was  said:  "Bat  the  promise  of 
such  a  corporation  to  buy  its  own  stock,  if 
under  any  circumstances  valid,  must  be  con- 
sidered as  made  and  accepted  with  the  un- 
derstanding that  the  shareholder  may  not, 
in  face  of  insolvency  of  the  company,  change 
his  relation  from  that  of  shareholder  to  that 
of  creditor,  escaping  the  responsibilities  of 
the  one  and  receiving  the  benefits  of  the 
other.  To  this  rule  there  appears  to  be  no 
exception." 

It  is  to  I>e  regretted  that  the  scheme  made 
use  of  by  the  defendant  company  succeeded 
to  the  extent  that  it  did,  to  the  damage  of 
the  intervener  and  others  who  relied  upon 
the  honesty  of  its  promoters;  but  the  rules 
of  law  and  the  principles  of  equity  preclude 
our  affording  the  relief  sought 

The  Judgment  -is  affirmed.  All  the  Justices 
concurring. 


(S6  Kan.  668) 
BROWN  et  aL  v.  QUINTON. 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Appeai.  and  Ebbob   (§  1051*)— Revirw— 
Harmless  Kbbob— Admission  of  Evidence. 

The  admission  of  testimony  giving  a  con- 
clusion instead  of  the  constitutive  facts  is 
rendered  harmless  by  the  reception  of  other 
and  competent  evidence  so  showing  such  facts 
that  the  verdict  reached  would  have  been  re- 
quired thereby. 

[Ed.  Note.— For  other  cases,  see' Appeal  and 
Error,  Cent  Dig.  %%  4161-4170;  Dec.  Dig.  S 
1051.*] 

2.  CoNTBACTS  (J  346*) —Actions  — Instruc- 
tions. 

The  petition  alleged  an  employment  and 
promise  to  pay  what  the  services  should  be 
reasonably  worth,  the  performance  of  the  serv- 
ices,   and  a   subsequent   agreement   that   they 
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««re  worth  $1,000,  followed  by  a  promise  to 
pay  that  aom.  The  conrt  charged  that  if  the 
jonr  should  find  for  the  plaintiffB,  and  shoald 
find  that  anch  agreement  to  pay  $1,000  was 
made,  the  rerdict  shoald  be  for  that  sum.  The 
testimony  touching  the  value  of  the  services 
ranged  from  $250  to  $2,000.  Held,  that  such 
instruction  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1718-1753:   Dec.  Dig.  {  346.*] 

3.  ApPEAi  AND  Erbob   (J  1062*)— Review— 
Haxstuesb  Ebboii— CoNDtrcT  OF  Trial. 

Instead  of  advising  the  legal  effect  of  cer- 
tain correspondence  alleged  to  «mbrace  the  con- 
tract of  employment,  the  court  submitted  such 
mrrespondence  to  the  jury,  whose  construc- 
tion thereof  was  the  only  one  justified  by  the 
language  used  in  such  correspondence.  Beld 
no  material  error. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4212-1218;  Dec.  Dig.  § 
1062.*] 

4.  WOBK  AND   Labob  (§  10*)— Rbquisitbs— 

MEETiKa  or  Minds. 

Each  party  asserted  a  promise  as  to  com- 
pensation; one  claiming  it  to  embrace  certain 
terms,  the  other  that  it  contained  different 
terms.  The  contention  of  the  plaintiffs  was 
adopted  by  the  jury  and  supported  by  the  evi- 
dence. BeU  not  to  be  a  case  of  mutual  mis- 
understanding, whereby  the  minds  of  the  par- 
ties never  met,  relegating  plaintiffs  to  a  re- 
covery quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  S  25;  Dec.  Dig.  t  10.*] 

6.  Fbatjds,  Statute  of  (§  11*)— Pbomises  Br 

AOHINISTRATOBB— NATUBE  OF  FBOMISB. 

The  Missouri  statute  of  frauds  (R.  S.  1899, 
!  3418)  provides-  that  "no  action  shall  be 
brought  to  charge  any  ♦  •  ♦  administrator, 
upon  any  special  promise  to  answer  for  any 
debt  or  damages  out  of  his  own  estate,  *  *  * 
unless  the  agreement  *  *  *  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing, 
signed  by  the  party  to  l>e  charged  therewith,  or 
some  other  person  by  him  thereunto  duly  au- 
thorized." Held,  that  an  administratrix,  who 
by  her  agent  and  attorney  authorized,  but  not 
in  writing,  employs  counsel  in  Missouri  to  as- 
sist in  litigation  for  the  estate  in  which  litiga- 
tion ahe  is  interested  as  administratrix,  is  indi- 
vidn^ly  liable  for  the  payment  for  the  services 
rendered  by  such  counsel. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Sutnte  of,  Cent.  Dig.  {  11;  Dec.  Dig.  {  11.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Stephen  S.  Brown  and  others 
against  Mary  K.  Qulnton,  administratrix  of 
the  estate  of  L.  B.  Kendall.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Hazen  &  Oaw  and  E.  S.  Qnlnton,  for  ap- 
pellant. E.  D.  McKeever  and  James  A. 
Troutman,  for  appellees. 


WEST,  3.  After  It  was  held  by  this  court 
(80  Kan.  44,  102  Pac.  242,  25  L.  R.  A.  [N.  S.] 
71,  18  Ann.  Cas.  290)  that  a  cause  of  action 
against  the  defendant  personally  was  stated 
in  the  petition  first  filed,  plaintiffs  amended 
by  setting  out  certain  correspondence  with 
the  defendant's  attorney,  and  alleged  that 


through  her  duly  authorized  agent  and  at- 
torney she  employed  them  as  attorneys  for 
her  and  In  her  behalf  to  prosecute  a  certain 
claim,  agreeing  to  pay  so  much  as  such  serv- 
ices  should  be  reasonably  worth;  that  the 
contract  of  employment  was  entered  into  by 
such  correspondence;  that  after  the  i>erform- 
anco  of  such  services  it  was  verbally  agreed 
that  they  were  worth  $1,000,  which  sum  tite 
defendant  agreed  to  pay.  Trial  was  had,  re- 
sulting in  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  appeals;  the  er- 
rors .assigned  and  argued  being  that  the 
court  Improperly  overruled  certain  objections 
to  testimony,  gave  and  refused  certain  In- 
structions, refused  judgment  on  the  special 
findings,  and  overruled  the  motion  for  a  new 
trial 

[1]  One  of  the  plaintiffs  was  permitted  to 
testify,  over  objection,  that  the  question 
called  for  a  conclusion  that  his  firm  was  em- 
ployed and  that  they  were  employed  by  or 
through  the  defendant's  attorneys.  It  Is 
argued  that  this  called  for  the  mere  conclu- 
sion of  the  witness  and  not  for  the  facts. 
Technically  speaking,  this  complaint  is  cor- 
rect; but,  as  the  testimony  thus  elicited  was 
borne  out  by  the  correspondence  and  by  other 
and  competent  evidence  which  would  have 
justified  the  conclusion  reached  by  the  jury, 
the  error  was  rendered  harmless. 

[2]  Hie  defendant  complains  that  the  court 
refused  an  instruction  that  the  plaintiffs  were 
seeking  to  recover  upon  a  written  contract 
of  employment  which  they  bad  failed  to 
prove,  and  therefore  could  not  recover.  This 
was  properly  refused  for  the  reason  that  the 
recovery  was  sought,  as  the  amended  peti- 
tion shows,  for  services  performed  pursuant 
to  a  statement  in  a  letter  that  the  defend- 
ant's attorneys  desired  to  associate  the  plain- 
tiffs with  them  in  certain  litigation;  the  fur- 
ther allegations  being  an  agreement  to  pay 
what  such  services  should  be  reasonably 
worth,  a  subsequent  agreement  that  they 
were  worth  $1,000,  and  a  promise  to  pay  that 
sum. 

An  Instruction  was  glven>tbat  If  the  jury 
should  find  for  the  plaintiffs  and  should  find 
that  the  defendant,  through  her  agent,  prom- 
ised and  agreed  tg  pay  $1,000  as  the  amount 
of  their  fee  in  controversy,  the  verdict  should 
be  for  that  sum.  It  Is  urged  that,  even  If 
such  agreement  was  made.  It  was  without 
consideration  and  unenforceable.  It  is  said 
that,  if  this  instruction  is  correct,  the  plain- 
tiffs could  have  simply  proven  the  employ- 
ment without  the  value  of  the  services,  then 
have  shown  that  the  parties  discussed  their 
value  and  agreed  that  It  was  a  certain  sum, 
and  rested.  If  the  defendant  had  employed 
plaintiffs  to  perform  the  services  and  bad 
agreed  in  advance  to  pay  a  given  sum,  no 
question  could  arise  about  the  liability  after 
the  services  were  performed,  and  no  reason 
is  perceived  why,   if,  after  they  were  per- 
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formed,  the  parties  agreed  that  a  certain 
compensation  was  reasonable,  which  compen- 
sation the  defendant  promised  to  pay,  such 
promise  would  not  be  based  on  sufficient  con- 
sideration and  enforceable.  The  testimony 
touching  the  value  of  the  services  varied  from 
$250  to  $2,000  and  attorded  ground  for  con- 
cluding that  the  sum  found  by  the  jury  to 
have  been  agreed  upon  and  promised  was  rea- 
sonable. 

It  is  contended  that  the  defendant  had  no 
personal  interest  in  the  litigation  in  which 
the  plaintiffs  claim  to  have  been  employed; 
but  the  defendant  appears  from  the  record 
to  have  been  administratrix  of  the  estate 
of  her  father  which  was  Involved  in  the  liti- 
gation, and  the  jury  found  that  the  plaintiffs 
were  employed  to  represent  the  administra- 
trix in  the  case,  and  the  evidence  supports 
such  finding. 

[3]  It  is  complained  that  the  court,  instead 
of  construing  the  contract  contained  In  the 
correspondence,  left  it  to  be  construed  by  the 
jury.  The  only  expressions  in  the  corre- 
spondence, aside  from  a  discussion  of  what 
was  done  and  desired  done  by  the  plaintiffs, 
are:  "We  are  acquainted  with  your  Mr.  Dol- 
man, and  having  some  business  in  your  court 
there,  desire  to  associate  you  with  us  in  the 
case.  •  ♦  •  We  would  like  to  have  you 
present  in  the  conduct  and  trial  of  the  case." 
If  this  language  needs  any  construction,  or 
is  susceptible  of  more  than  one  construction, 
it  need  only  be  said  that  the  view  talcen  by 
the  jury  was  the  one  which  the  plain  Import 
of  the  words  necessitated  and  which  the  court 
would  have  been  compelled  to  give.  Hence 
no  harm  ensued.  Germanla  Fire  Ins.  Go.  v. 
Curran,  8  Kan.  17. 

[4]  It  is  also  argued  that  there  was  a  mis- 
understanding as  to  the  compensation  to  be 
paid,  in  which  case  the  law  rejects  the  un- 
derstanding of  each  and  awards  a  reasonable 
compensation.  Turner  v.  Webster,  24  Kiin. 
38,  36  Am.  Rep.  251.  In  the  case  cited  the 
evidence  showed  an  actual  misunderstanding 
arising  out  of  the  question  as  to  whether  a 
day  should  consist  of  12  hours  or  24  hours, 
so  that  the  minds  of  the  parties  never  met. 
Here  each  party  asserts  a  promise  as  to  com- 
pensation, one  embracing- certain  terms,  the 
other  one  with  different  terms,  and  the  one 
contended  for  by  the  plaintiffs  was  the  one 
found  by  the  jury,  and,  having  been  so  found 
upon  conflicting  evidence,  is  controlling. 

[5]  Finally,  it  is  contended  that  the  statute 
of  frauds  precludes  a  recovery.  Probably,  If 
this  statute  applied,  Its  effect  would  be  ob- 
viated by  the  fact  that  the  contract  had  been 
performed  by  the  plaintiffs.  Bless  v.  Jen- 
kins, 129  Mo.  647,  31  S.  W.  938;  Wonstett- 
ler  V.  Lee,  40  Kan.  367,  19  Pac.  862;  Welch 
V.  Mann,  193  Mo.  304,  92  S.  W.  98;  Berg  v. 
Moreau,  199  Mo.  416,  07  S.  W.  901,  9  L.  R. 
A.  (N.  S.)  157.  But  it  is  asserted  by  the 
plaintiffs  that  the  statute  does  not  apply,  as 
the  contract  did  not  relate  to  any  prior  or 


existing  obligation  incurred  by  the  deceased, 
but  to  a  new  and  independent  matter.  The 
words  of  the  statute  pleaded  (R.  S.  Stat  of 
Mo.  1899,  i  3418)  are:  "No  action  shall  be 
brought  to  charge  any  ♦  •  •  administra- 
tor upon  any  special  promise  to  answer  for 
any  debt  or  damages  out  of  his  own  estate." 
What  do  they  mean?  If  taken  ad  they  read, 
they  plainly  Import  a  promise  by  an  admin- 
istrator to  pay  a  debt  out  of  his  own  estate. 
Of  course,  "his  own  estate"  cannot  mean  Ms 
decedent's  estate,  then  why  should  an  ad- 
ministrator more  than  another  be  released 
from  such  promise  unless  in  writing?  Since 
the  enactment  of  this  statute  In  1676,  the 
English  and  American  courts  have  struggled 
with  It,  such  struggles  resulting  In  different 
conclusions  and  In  various  comments  upon 
the  wisdom  and  perspicuity  of  the  act.  Judge 
Philips  calling  it  a  "most  prolific  womb  of 
strife."  Winters  v.  Cherry,  78  Mo.  344.  Text- 
writers  have  favored  us  with  volumes  large- 
ly filled  with  Ignorance  of  the  subject,  al- 
though the  section  immediately  involved  (sec- 
tion 4)  has  produced  but  a  comparatively 
small  amount  of  discussion  and  decision. 

"Most  of  the  personal  obligations  of  an  ex- 
ecutor, contracted  in  the  course  of  his  admin- 
istration, are  proper  charges  against  the  es- 
tate in  the  final  settlement  of  his  account; 
but  they  are  none  the  less  his  private  debts 
for  which  he  is  alone  liable  in  his  private 
capacity."  Chambers  v.  Robbins,  28  Conn. 
550. 

"It  must  be  kept  in  mind  that  the  subject- 
matter  of  the  contract  declared  upon  grows 
out  of  transactions  which  occurred  after  the 
decedent's  death.  The  administrator's  prom- 
ise was  not  to  pay  some  liability  his  dece- 
dent had  Incurred,  nor  to  fulfill  some  engage- 
ment he  had  undertaken  in  his  lifetime." 
Holderbaugh  v.  Turpln,  75  Ind.  87,  39  Am. 
Rep.  124. 

"An  administrator's  oral  agreement  to  pay 
for  legal  services  rendered  in  proceedings 
instituted  by  him  in  behalf  of  the  estate  is 
not  within  the  statute  of  frauds,  where  the 
credit  is  extended  to  him  personally,  even 
though  he  can  receive  no  benefit  from  the 
litigation."  Meade  v.  Bowles,  123  Mich.  696, 
82  N.  W.  658. 

"The  contracts  of  an  executor  or  adminis- 
trator cannot  be  regarded  as  in  any  sense 
the  contracts  of  the  decedent.  They  are  nec- 
essarily the  personal  contracts  of  the  execu- 
tor or  administrator,  and  he  must  be  held 
personally  liable  therefor,  when  he  does  not 
stipulate  for  exemption  from  such  liability." 
Bott  et  al.  V.  Barr,  95  Ind.  244. 

"The  defendant  could  not  create  a  legal 
liability  against  the  estate  by  any  undertak- 
ing on  his  part  in  his  capacity  as  adminis- 
trator."    Baker  v.  Fuller,  69  Me.  155. 

In  Fehllnger  v.  Wood,  134  Pa.  517.  19  Atl. 
746,  it  was  held  that  an  executor  and  trus- 
tee, who  makes  a  promise  to  a  debtor  to  the 
estate  for  unpaid  purchase  money  for  land 
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Mid  by  the  testator  In  his  lifetime  to  pay 
a  daim  agaiiiBt  the  promisee  for  the  erection 
of  a  dwelling  upon  the  land,  in  consideration 
of  hla  surrender  of  the  contract  to  purchase 
the  estate  and  his  acceptance  of  a  lease  from 
the  executor  and  trustee,  Is  tx>nnd  personal- 
ly upon  such  promise. 

In  William  Norton  ▼.  Thomas  Edwards,  66 
N.  G.  367,  369,  an  administrator  sold  land 
of  hla  Intestate  for  the  payment  of  delits, 
and  before  the  sale  agreed  with  a  creditor 
of  the  estate  that  if  he  would  buy  the  land 
he  should  have  credit  on  certain  claims  and 
notes  over  which  he'  had  control  which  were 
due  from  the  Intestate.  It  was  held  that 
such  agreement  need  not  be  In  writing.  In 
the  opinion  it  was  said:  "It  is  insisted  for 
the  plalntltr  that  he  Is  not  bound  by  tiie 
agreement  because  of  the  statute  which  pro- 
vides that  an  administrator  shall  not  be 
charged  upon  a  special  promise  to  answer 
damages  out  of  his  own  estate  unless  the 
agreemoit  shall  be  In  writing  signed,  etc. 

•  •  •  The  answer  to  this  objection  is 
that  this  Is  not  an  agreement  to  answer  out 
of  bis  own  estate,  but  out  of  the  estate  of 
his  Intestate." 

In  Bellows  ▼.  Sowles,  57  Vt.  164,  169,  171, 
52  Am.  Rep.  118,  It  was  held  that  the  prom- 
ise of  an  executor  to  pay  fS.OOO  to  one  of 
the  testator's  heirs  at  law,  in  consideration 
that  he  would  forbear  further  opposition  to 
the  probate  of  the  will,  was  not  within  the 
statuta  In  the  opinion,  in  discussing  the 
language  of  section  4,  It  was  said:  "This 
phraseology  clearly  Implies  an  obligation, 
duty,  or  liability  on  the  part  of  the  testator's 
estate,  tor  which  the  executor  promises  to 
pay  damages  out  of  his  own  estate.  The 
statute,  then,  was  enacted  to  prevent  execu- 
tors or  administrators  from  being  fraudu- 
lently held  for  the  debts  or  liabilities  of  the 
estates  upon  which  they  were  called  to  ad- 
minister. •  •  •  Here  the  main  purpose 
of  this  promise  was,  not  to  answer  damages 
(for  the  testator)  out  of  his  own  estate,  but 
was  entirely  to  subserve  some  purpose  of 
the  defendant.  The  consideration  did  not 
affect  th^  estate,  but  was  a  matter  purely 
personal  to  the  defendant  Here  there  was 
no  liability  or  obligation  on  the  part  of  the 
estate    to    be    answered    for    In    damages. 

♦  •  *  Here  the  subject-matter  of  the  con- 
tract was  connected  with  the  estate,  but  In 
such  a  way  that  it  was  practically  immate- 
rial to  the  estate  which  way  the  question 
was  decided.  There  exists,  therefore,  in  this 
case,  no  sufficient,  actual,  primary  liability 
to  which  this  promise  could  be  collateral. 
This  seems  to  us  to  be  the  fairest  Interpre- 
tation of  the  law.  The  statute  was  passed 
for  the  benefit  of  executors  and  administra- 
tors; but  it  might  be  said  of  It,  as  has  been 
said  of  the  protection  afforded  to  an  infant 
by  the  law  of  contracts,  that  'it  is  a  shield 
to  protect,  not  a  sword  to  destroy.'  If  tbiei 
class  of  contracts  was  allowed  to  be  avoided 


under  It,  Instead  of  being  a  prevention  of 
frauds.  It  would  become  a  powerful  instru- 
ment for  fraud."  It  was  said  that:  "Al- 
though the  statute  of  frauds  was  enacted 
two  centuries  ago,  and  even  then  was  little 
more  than  a  re-enactment  of  the  pre-existing 
common  law,  and  though  cases  have  con- 
tinually arisen  under  It,  both  in  England 
and  America,  yet  so  confusing  and  at  times 
inconsistent  are  the  decisions  that  Its  con- 
sideration Is  always  attended  with  difficulty 
and  embarrassment."  It  was  pointed  out 
that  the  New  York  Revised  Statutes  have 
made  the  provision  plainer  by  adding  "or  to 
pay  the  debts  of  the  testator  or  intestate 
out  of  his  own  estate."  This  decision  com- 
mends Itself  for  Its  practical  good  sense. 

The  general  rule  laid  down  by  Cyc.  Is 
that:  "In  order  to  come  within  the  prohibi- 
tion of  the  statute  the  promise  must  be  to 
pay  a  debt  of  the  decedent"    20  Cyc.  159. 

The  defendant  relies  on  the  statute  of 
Missouri,  and  the  only  decision  of  that  state 
bearing  directly  on  this  section  which  we 
have  found  is  Bambrlck  v.  Bambrlck,  157 
Mo.  423,  436-438,  68  S.  W.  8,  11,  12.  There 
the  administratrix  verbally  promised  a 
claimant  against  the  estate  every  dollar  com- 
ing to  him  If  he  would  not  put  in  a  claim 
against  the  estate,  the  promise  being  made 
before  the  promisor  had  been  appointed,  and 
it  was  held  that  such  promise  to  be  binding 
must  be  after  appointment  and  in  writing.* 
"It  was  her  husband's  debt  she  was  agree- 
ing to  pay,  not  her  own.  ♦  •  •  She  was 
speaking  of  her  husband's  debt.  Her  prom- 
ise was  purely  collateral.  •  •  *  The 
promise  alleged  was,  'after  a  defendant  qual- 
ified and  within  the  two  years.'  Whereas 
the  promise  testified  to  was  'before  she  was 
appointed,'  but  in  either  case  It  was  a  spe- 
cial collateral  promise  which  had  no  validity 
because  not  in  writing.  •  •  ♦  The  effect 
of  such  a  promise.  If  made  and  valid,  would 
have  been  to  bind  Patrick  Bambrick's  es- 
tate'; *  *^  *  but  as  we  have  already 
seen,  she  had  no  authority  to  make  such  an 
agreement  and,  bad  she  been  competent  to 
do  so,  her  promise  must  have  been  in  writ- 
ing." 

It  appears  to  be  the  rule  that  a  promise, 
to  be  within  the  statute,  must  be  in  a  sense 
collateral,  to  become  bonnd  for  something 
already  due  from  or  claimed  against  the  de- 
cedent's estate;  that  expenses  Incident  to 
administration  such  as  those  Incurred  by  the 
employment  of  counsel  are  ordinarily  such 
as  render  the  administrator  primarily  liable 
Individually,  although  In  the  end  he  may  be 
reimbursed  out  of  the  estate  In  his  hands. 

In  this  case,  the  promise  or  contract  not 
being  to  answer  for  any  debt  due  from  the 
estate  and  not  being  In  the  natur^  of  a  guar- 
anty of  any  existing  claim  against  the  -estate 
or  collateral  to  such  a  debt  or  claim.  It  was 
not  within  the  statute. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 
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POTTOBFF  T.   FIDELITT  COAL  MDONa 

CO.  et  aLt 
(Supreme  Conrt  of  Kansas.    March  9,  1912.) 

(Svllahut  by  the  Court.) 

1.  Masteb  and  Sebvant  <{  318*)— LiABiu- 
nzs  TO  Xhibo  Pkbson— Irdepkndent  Con- 

TBACTOB. 

When  a  person  lets  out  work  to  another, 
the  cuntractee  reserring  no  coDtrol  over  the 
work  or  workmen,  the  relation  of  contractor 
and  contractee  exists,  and  not  that  of  master 
and  servant,  and  the  contractee  is  not  liable 
for  the  negligent  or  improper  execution  of 
the  work  by  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceot  Dix.  |§  1257,  1258;  Dec  Dig. 
I  3ia*] 

2.  Masteb  and  Sebtant  (I  88*)— Liabiutibs 
to    Tbibo   Pebsons— "Indkfkiidbht   Con- 

TaACTOB." 

An  independent  contractor  generally  is  one 
who,  exercising  an  independent  employment, 
contracts  to  do  a  piece  of  work  according  to 
hia  own  methods  and  without  being  subject  to 
control  ^f  his  employer,  except  as  to  the  result 
of  his- work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CJent  Dig.  {{  144-152;  Dec.  Dig.  t 
88.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3542-3543;  vol.  8,  p.  7686.] 

3.  Masteb  ahd  Sebvakt  (J  318*)— Liabili- 
TiEs  TO  Thibd  Pebsohs— Imdependbhi  Con- 
ibaotob. 

An  employer  may  make  himself  liable  by 
retaining  the  right  to  direct  and  control  the 
time  and  manner  or  means  of  executing  the 
work,  although  he  may  inspect  and  supervise 
it  to  the  extent  necessary  to  produce' the  re- 
sult intended  by  the  contract  without  incurring 
■ach  UabiUty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  1257,  1258;  Dec  Dig. 
{  318.*] 

4.  Master  and  Sebvant  ({  88*)— Liabiu- 
TiES  to  Thibd  Pebsonb— Independent  Con- 

TKACTOB. 

A  contract  between  the  owner  of  a  coal 
mine  and  another  party  for  its  operation  is 
examined,  and  it  is  iield  that  this  party  is  not 
an  independent  contractor  within  the  rules 
stated  in  the  above  paragraphs. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8S  144-152;  Dec  Dig.  i 
88,*J 

Appeal  from  District  Court,  Cherokee 
Cbunty.   ' 

Action  by  Minnie  Pottorff  against  the  Fi- 
delity Coal  Mining  Company  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed,  with  directions. 

Balph  Nelson  and  E.  H.  Ware,  for  appel- 
lant W.  R.  Cowly,  Al.  F.  Williams,  Thur- 
mond &  Farrar,  and  W.  C.  Scarritt,  for  ap- 
pellees. 


BENSON,  J.  The  principal  issue  is  be- 
tween the  appellant,  Minnie  Pottorff,  and  the 
Coal  Mining  Company,  appellee,  and  arises 
upon  a*  demurrer  to  a  reply.  The  determina- 
tion of  this  issue  rests  upon  the  legal  effect 
of  a  written  contract  between  the  Coal  Min- 


ing Company  and  Barrett  This  Instrumait 
contains  the  following  provisions: 

"That  said  C!oal  Company  for  and  in  con- 
sideration of  the  covmants  hereinafter  con- 
tained, has  this  day  'demised,-  leased,  turned 
over  and  delivered  to  the  said  Barrett,  poa- 
sesslon  of  all  the  underground  for  the  ex- 
tration  of  coal,  shafts,  including  engines, 
twilers,  hoisting  machinery,  and  other  fixed 
equipment,  and  mines  hereinafter  described, 
and  also  possession  of  the  personal  property, 
mine  supplies  and  mules  now  in  and  alwut 
said  mines  as  the  same  are  inventoried  and 
valued  in  schedule  hereto'  attached  and  made 
a  part  of  this  lease  and  agreement  The 
lands,  coal  shafts  and  mines  hereinbefore 
mentioned  are  the  property  of  the  party  jf 
the  first  part  and  are  de8cril)ed  aa  follows, 
to  wit:  (Description  of  mines.)  Togetl>er 
with  ail  mine  buildings,  machinery,  engines, 
boilers,  and  other  equipment,  located  at  the 
aforesaid  mines,  respectively  at  the  date  of 
this  agreement    •    •    • 

"First  Said  Barrett  agrees  to  proceed 
with  all  reasonable  diligence  subject  to  the 
control  and  limitations  herein  contained  to 
mine  and  to  take  out  all  coal  lying  under 
the  lands  hereinbefore  described  which  ca>i 
be  taken  out  at  the  mine  run  mining  price 
in  force  in  district,  and  with  safety  to  tiie 
mines  and  miners,  and  to  do  so  in  a  good 
apd  workmanlike  manner  and  to  deliver  the 
said  coal  to  the  said  C!oal  Company  free- 
on  board  railroad  cars,  at  or  near  the  mouth 
of  said  shafts. 

"Second.  The  said  Coal  (Company  agrees  to 
receive  the  coal  so  mined  and  delivered  and 
to  pay  said  Barrett  for  such  coal  as  shall  t>e 
mined  and  produced  at  the  said  shafts,  as 
follows,  to  wit:  $1.25  per  ton  of  two  thou- 
sand (2,000)  pounds  for  mine  run  coal.  This 
price  is  based  on  mine  run  mining  price  72c 
per  ton  and  may  be  varied  during  this  lease 
and  agreement  only  as  the  mine  run  mining 
price  in  the  mining  district  in  which  said 
mines  are  located,  may  change  from  the  pric- 
es In  effect  at  the  time  this  lease  and  agree- 
ment is  to  be  made  effective.  Meaning  that 
said  Barrett  shall  be  paid  at  all  times  SSc 
per  ton  above  mine  run  mining  price,  coal 
to  be  weighed  when  possible  on  railroad 
track  scales,  at  or  near  mines.  ' 

"Third.  The  said  Barrett  agrees  that  he- 
wili  not  sell  any  of  the  coal  to  be  mined  by 
him  under  this  agreement  to  any  person  or- 
corporation  others  than  said  Coal  CJompany 
and  that  he  will  confine  his  output  to  the 
requirements  and  demands  of  said  Coal  Com- 
pany. 

"Fourth.  Said  Barrett  agrees  that  he  (and 
the  miners  to  be  employed  by  him,  so  far  as- 
he  can  influence  them)  will  purchase  all  mer> 
chandlse,  powder  and  supplies  required  by 
them,  from  said  Coal  Company  at  Its  store- 
in  Stone  City,  Kansas,  and  the  said  Coal 
CJompany  agrees  that  it  will  sell  all  such 
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mercliandlse,  powder  and  supplies  at  the  reg- 
nlar  retail  price,  as  charged  in  this  district, 
and  it  is  agreed  that  said  Barrett,  will  turn 
in  daily  to  the  office  of  the  said  Coal  Com- 
pany at  Stone  City,  the  time  and  earnings 
of  his  employes,  and  that  said  Coal  Company 
will  take  orders  from  said  employes  on  said 
Barrett  for  the  amount  of  goods  sold  said 
employes,  and  said  Barrett  hereby  agrees  to 
protect  said  orders  and  all  indebtedness  of 
said  employes  to  said  Coal  Company,  by 
allowing  said  Goal  Company  to  pay  said  em- 
ployes on  each  pay  day  and  to  deduct  the 
amount  of  all  such  indebtedness  from  the 
earnings  of  said  employes,  and  it  is  further 
agreed  that  the  said  Coal  Company,  will 
pay  off  said  employes  on  all  pay  days,  pro- 
Tided,  however,  that  if  the  money  due  said 
Barrett  from  said  Coal  Company  on  any  pay 
day  Is  not  enough  to  discharge  the  pay  roll 
of  said  Barrett,  the  said  Coal  Company  shall 
not  be  obliged  to  pay  the  said  einploySs  un- 
less the  said  Barrett  furnishes  the  balance 
of  the  funds  necessary  therefor. 

"Fiftt.  The  said  Coal  Company  agrees  to 
sell  to  said  Barrett  Powder  for  his  use 
in  said  mines  at  ten  (10)  cents  per  keg  over 
and  above  cost  to  them. 

"Sixth.  (Provides  for  semimonthly  settle- 
ments between  the  parties.) 

"Seventh.  It  is  agreed  ttiat  the  personal 
property,  material  and  nUne  supplies  herein- 
before referred  to  *  ,  •  *  are  for  the  use 
and  service  of  said  Barrett  without  payment 
therefor,  and  at  the  conclusion  of  this  lease 
and  agreement,  said  Barrett  to  turn  back  to 
said  Coal  Company  all  of  said  property  in 
as  good  .condition  as  he  received  the  same, 
natural  wear  and  tear  excepted. 

"Eighth.  (Provides  that  the  mules  or  their 
equivalent  in  value  as  fixed  in  the  inventory 
shall  be  returned  to  the  company  at  the  ex- 
piration of  the  agreement) 

"Ninth.  (Provides  that  the  equipment  add- 
ed by  Barrett  shall  be  the  property  of  the 
company  to  be  surrendered  to  the  company) ; 
exc^t,  that  if  said  Barrett  shall  have  pur- 
chased and  added  to  said  mines  or  either 
of  them  any  mining  machinery  and  mechani- 
cal haulage,  he  shall  have  the  privilege  of 
removing  such  mining  machinery  and  me- 
chanical haulage  so  purchased  by  him  be- 
fore surrendering  possession  of  the  premis- 
es and  properties  covered  by  this  lease  and 
agreement. 

"Tenth.  It  is  agreed  that  said  Coal  C^om- 
pany,  by  its  authorized  representatives  shall 
have  at  all  times  the  right  to  enter  said 
mines,  or  either  of  them,  for  the  purpose  of 
making  personal  Inspection  and  ascertaining 
the  condition,  character  and  progress  of  the 
work,  but  that  it  shall  have  or  exercise  no 
control  over  the  miners  or  other  employes 
who  may  be  at  that  time  at  work  therein. 

"Eleventh.  It  is  further  mutually  agreed 
that  said  Coal  Company  shall  be  under  no 
liability,  under  any  circumstances,  for  acci- 


dent or  injury  to  life,  limb  or  property,  U 
or  about  said  mines,  or  either  of  them.  It 
being  understood  that  in  event  of  fire  from 
accident,  said  Barrett,  is  in  no  way  liable 
to  said  Coal  Company  for  lo^s  to  property 
caused  by  such  fire. 

"Twelfth.  *  •  ♦  Barrett  shall  not  be 
permitted  to  assign  or  sublet  this  contract 
or  any  portion  of  his  rights  or  privileges 
hereunder,  to  any  person  or  persons, 
•  •  ♦  firm  or  corporation  without  the 
written  consent  of  said  Coal  Company. 

"Thirteenth.  »  •  •  This  lease  and 
agreement  shall  continue  for  a  term  of  five 
years  from  the  date  hereof,  provided  that 
the  Coal  (Company  reserves  the  right  to  ter- 
minate this  contract  and  any  and  all  rights 
and  privileges  of  the  said  Barrett  hereunder, 
at  any  time  during  the  term  hereof,  provided 
said  Coal  Company  should  wish  to  sell  the 
mines,  or  should  said  Barrett's  manner  of 
working  the  mines  not  be  agreeable  to  said 
Coal  Company,  In  either  event  said  lease 
and  agreement  can  be  annulled  by  said  Coal 
Company,  giving  said  Barrett  written  notice 
to  that  effect  it  being  understood  that  said 
Barrett  has  the  privilege  of  operating  said 
mines  sixty  continuous  working  days  from 
date  of  such  written  notice.  It  being  fur- 
ther agreed  that  in  event  said  Coal  Company 
stops  said  Barrett  from  working  said  mines 
within  that  time  said  Barrett's  privilege  is 
continued  until  such  time  as  said  company 
shall  have  given  him  sixty  working  days  for 
loading  coal. 

"Fifteenth.  It  is  agreed  that  the  coal 
herein  provided  for,  to  be  mined  and  deliv- 
ered by  said  Barrett  to  said  Coal  Company. 
shall  be  prepared  for  market  on  the  present 
established  screen  equipment  at  the  mines 
aforesaid,  and  the  said  Barreitt  further 
agrees  to  make  such  sizes  and  ^ds  of  coal 
with  the  present  equipment  as  may  be  de- 
sired by  said  Coal  Company.  If  at  any  time 
during  the  term  of  this  lease,  the  Coal  Com- 
pany should  desire  to  change  any  of  the  ex- 
isting screens,  It  is  at  liberty  to  do  so  at 
its  own  expense,  the  said  Barrett  being  re- 
sponsible only  for  keeping  the  same  in  re- 
pair. It  being  understood  and  agreed  that 
should  the  said  Coal  Company  desire  to 
abandon  said  mines  or  either  of  them,  on  or 
before  the  expiration  of  this  lease  and  agree- 
ment, the  said  Barrett  agrees  to  deliver 
the  track  and  material  below  ground  to  the 
said  Coal  Cbmpany  on  the  top  of  the  ground 
without  any  cost  for  raising  the  same." 

The  schedule  referred  to  contained  a  list 
of  mine  equipments,  including  rails  and  pit 
cars  and  mules,  but  did  not  include  electrical 
appliances.  The  petition  alleged  that  Pot- 
torff  was  seated  in  a  car  in  the  mine,  pro- 
pelled by  an  electric  motor,  the  train  be- 
ing used  to  convey  the  miners  with  their 
"jacks,"  or  cans  of  powder,  over  a  track  in 
the  "run  around"  from  the  bottom  of  the 
shaft  to  their  respective  rooms;   that  when 
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the  motorman  turned  on  tbe  electric  cur- 
rent to  start  the  train,  it  was  diverted  by 
a  coating  of  oil  and  sand  upon  the  track 
from  Its  usual  course  in  passing  from  the 
motor  to  the  tracks  and  went  Into  and 
through  the  car,  and  the  tools  and  Jacks 
of  the  miners  exploding  the  powder  and 
killing  Pottorff.  The  charges  of  negligence 
were  the  failure  to  furnish  the  miners  a  safe 
place.  In  allowing  the  track  to  be  covered 
with  a  coating  of  sand  and  oil.  In  allowing 
the  miners  to  ride  with  their  Jacks  of  pow- 
der In  cars  exposed  to  currents  of  electricity, 
In  placing  the  cars  and  the  motor  In  charge  of 
Ignorant  and  unskilled  men,  and  In  failure 
to  give  warning  of  the  danger;  the  deceased 
being  Igvorant  of  such  dangers,  which  were 
well  known  to  the  defendants.  The  alleged 
negligence  and  resulting  death  are  facts  to 
be  taken  as  true;  a  stipulation  having  been 
entered  Into  to  the  effect  that,  if  the  con- 
tract constitutes  no  defense  to  the  Coal  Com- 
pany, Judgment  should  be  entered  for  the 
plalntur  for  $2,500.  The  district  court  gave 
Judgment  for  appellees  for  costs. 

[1]  The  principal  contentions  of  the  appel- 
lant are  that  upon  the  terms  of  the  contract 
Barrett  was  not  an  independent  contractor; 
that  the  contract  Is  an  engagement  for  the 
services  of  Barrett  in  the  operation  of  the 
company's  mine  and  does  not  relieve  It  of 
liability  for  negligence  In  such  operation. 
The  appellees  rely  upon  the  rule  relieving  the 
owner  from  liability  for  injuries  where  the 
work  In  the  prosecution  of  which  the  injury 
is  suffered  has  been  let  out  to  another.  The 
rule  as  generally  declared  was  stated  in  Laf- 
fery  v.  Gypsum  Co.,  83  Kan.  349,  111  Pac. 
488,  thus:  "That  when  a  person  lets  out 
work  to  another,  the  contractee  reserving  no 
control  over  the  work  or  workmen,  the  re- 
lation of  contractor  and  contractee  exists, 
and  not  that  of  master  and  servant,  and  the 
contractee  Is  not  liable  for  the  negligent  or 
improper  execution  of  the  work  by  the  con- 
tractor." Various  exceptions  to  the  rule  were 
also  stated  in  the  opinion.  In  Nelson  v.  Ce- 
ment Co.,  84  Kan.  797,  115  Pac.  578,  the 
views  expressed  In  the  Laffery  Case  were  ad- 
hered to.  It  was  said,  however.  In  the  later 
case,  that  courts  will  not  hesitate  to  look  in- 
to the  substance  of  the  contract  and  all  the 
circumstances  In  order  to  determine  the  ac- 
tual relation  which  the  owner  of  the  proper- 
ty sustains  to  the  persons  employed.  In  this 
case  this  relation  must  be  determined  from 
the  language  of  the  Instrument,  considered 
in  relation  to  the  subject-matter,  viz.,  the 
operation  of  a  coal  mine. 

[41  While  the  agreement  Is  in  Its  first  par- 
agraph called  a  "lease,"  It  Is  a  working 
agreement  under  which  a  mine  Is  to  be  op- 
erated. To  determine  Its  real  nature  all 
parts  must  be  carefully  considered.  It  will 
be  noticed  that,  while  the  term  is  stated  to 
be  five  years,  yet  it  may  be  annulled  by  the 
company   alone   at  any  time   upon   written 


notice,  after  which  Barrett  has  only  the  privi- 
lege of  loading  coal  already  mined  for  60 
days,  and  this  merely  because  his  manner  of 
working  the  mines  Is  not  agreeable  to  the 
company.  That  is  to  say,  the  agreement  may 
be  annulled  at  the  pleasure  of  the  company. 
with  or  without  default  by  the  other  party. 
Another  feature  of  the  agreement  is  that  the 
product  can  be  sold  to  no  one  but  the  com- 
pany. While  the  reference  is  thus  made  to 
possible  sales,  the  coal  belongs  to  the  com- 
pany. It  is  not  sold  to  the  latter,  but  the 
mining  Is  paid  for  at  a  given  rate  per  toiL 
Again,  Barrett  Is  not  permitted  to  control  the 
production,  but  Is  to  confine  the  output  to  the 
requirements  and  demands  of  the  company. 
That  Is,  the  owner  may  work  the  mines  to 
their  capacity,  restrict  production,  or  stop 
the  work  altogether.  It  appears  that  in  con- 
nection with  mining  operations  the  company 
owns  a  store,  and  It  is  agreed  that  (so  far 
as  he  can  Influence  them)  the  employes  will 
purchase  all  their  merchandise,  supplies,  and 
powder  at  this  store,  at  prices  charged  In 
the  district;  that  he  will  turn  into  the  com- 
pany's office  daily  the  time  and  earnings  of 
the  men,  and  protect  the  company  by  allow- 
ing It  to  pay  them,  after  deducting  their 
Indebtedness  at  the  store.  That  is,  the  com- 
pany pays  the  men  upon  pay  rolls  furnished 
by  Barrett,  provided  only  that  if  on  any  pay 
day  there  Is  not  enough  due  Barrett  to  dis- 
charge the  pay  roll  he  will  make  up  the  de- 
ficiency. In  consideration  for  the  coal  mined, 
the  operations  carried  on,  or  for  his  services, 
according  as  the  relations  of  the  parties  may 
be  regarded,  Barrett  Is  to  receive  53  cents 
per  ton ;  that  is,  he  is  to  have  53  cents  per 
ton  above  the  mine  run  mining  price,  the  ac- 
tual amount  to  be  determined  by  the  sched- 
ule of  prices  paid  the  miners  for  the  time  be- 
ing. If  the  schedule  is  raised,  be  receives 
more — only  because  more  Is  required  to  pay 
the  men — but  his  remuneration  remains  the 
same,  depending  only  on  the  quantity  pro- 
duced. 

[2]  Various  definitions  have  been  essayed 
of  the  term  "Independent  contractor,"  as  used 
In  the  law  of  master  and  servant,  the  sense 
In  which  it  must  be  applied  here.  Judge 
Lurton,  in  Powell  v.  Construction  Company. 
88  Tenn.  692,  13  S.  W.  691,  17  Am.  St  Rep. 
925,  said:  "An  Independent  contractor  Is  one 
who,  exercising  an  independent  employment. 
contracts  to  do  a  piece  of  work  according  to 
his  own  methods  and  without  being  subject 
to  control  of  his  employer,  except  as  to  re- 
sult of  his  work."  While  any  definition 
might  not  exactly  fit  all  possible  cases,  the 
foregoing  has  the  merit  of  brevity  and  Is  ap- 
proved In  Humpton  v.  Unterkircher  &  Sous. 
97  Iowa,  509,  66  N.  W.  776,  and  other  cases. 
An  Independent  contractor  represents  the  will 
of  his  employer  only  In  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it  is 
accomplished.    1  Thompson  on  Neg.  §  622. 

[3]  "The  proprietor  may  make  himself  lla- 


Digitized  by 


Google 


Etn.) 


POTTORFF  V.  FIDELITY  COAL  MIKING  CO. 


123 


We  by  retaining  the  right  to  direct  and  con- 
trol the  time  and  manner  of  executing  the 
work"  a  Lawson,  Rights,  etc.,  §  290),  al- 
though the  proprietor  may  Inspect  and  super- 
rise  the  work  to  the  extent  necessary  to  pro- 
duce the  result  Intended  by  the  contract 
without  Incurring  such  liability  (Upplngton 
T.  City  of  New  York,  165  N.  Y.  222,  59  N.  E. 
91,  53  li.  R.  A.  650;  Casement  v.  Brown,  148 
r.  S.  615,  13  Sup.  Ct.  672,  37  L.  Ed.  582;  note 
Id  65  Lb  R.  A.  476).  The  usual  test  is  wheth- 
er the  owner  reserves  the  right  of  direction 
and  control  of  the  means  and  method  of  ex- 
ecuting the  work.  Note  In  76  Am.  St.  Rep. 
382.  The  will  of  the  owner  Is  represented  In 
the  result  of  the  undertaking,  rather  than  In 
the  particular  methods  or  means  by  which  It 
is  to  be  accomplished.  Cases  where  a  limit- 
ed or  partial  control  Is  reserved  to  the  em- 
ployer or  owner  while  the  general  control 
over  means  and  methods  Is  given  to  the  con- 
tractor were  referred  to  In  Railway  Co.  v. 
Loosley,  76  Kan.  103,  90  Pac.  990,  where  It 
was  said:  "It  is  not  essential  that  one  who 
engages  a  contractor  to  produce  a  given  rc- 
imlt  should  reserve,  or  should  Interfere  and 
take,  complete  or  exclusive  control  over  all 
features  of  the  work  to  render  him  liable  as 
master  of  the  contractor's  servants ;  but  the 
fiict  that  he  possesses  a  limited  or  partial 
control  win  not  entail  such  a  liability  If  the 
contractor  is  still  left  free  to  exercise  his 
own  will  generally  respecting  the  methods  and 
means  of  accomplishing  the  result."  Syl.  5. 
The  principles  governing  this  subject  as  gen- 
erally applied  are  stated  In  Roddy  v.  Mis- 
souri Pacific  Ry.  Co..  104  Mo.  234,  15  S.  W. 
1112,  12  L.  R.  A.  746,  24  Am.  St  Rep.  333; 
Larson  v.  American  Bridge  Co.,  40  Wash.  224. 
82  Pac.  294,  111  Am.  St.  Rep.  904 ;  Note  In  22 
Am.  St.  Rep.  459,  463;  note  in  65  L.  R.  A. 
445;  Blake  v.  Thirst,  32  I...  J.  Bxch.  N.  S. 
189.  See,  also,  St  L.,  Ft  S.  &  W.  R.  Co.  v. 
Willis,  Adm'x.  38  Kan.  330,  16  Pac.  728. 

Without  further  citation  from  the  multi- 
tude of  authorities  on  this  subject,  It  only  re- 
mains to  apply  these  principles  to  the  con- 
tract in  question.  First  as  to  time:  The  con- 
tractor may  have  the  benefit  of  the  agree- 
ment for  five  years  or  five  days,  or  any  short- 
er period  at  the  will  of  the  company.  He 
must  quit  should  "the  working  of  the  mines 
not  he  agreeable"  to  the  company,  with  no 
fortlier  right  than  to  load  the  product  mined 
in  60  days.  But  this  provision  so  destructive 
of  independence  Is  not  limited  in  its  effect  to 
time  merely,  for  the  right  to  thus  summarily 
annul  the  agreement  necessarily  carries  with 
It  the  potency  of  compelling  such  means  and 
methods  as  will  make  the  conduct  of  the 
work  agreeable  to  the  company.  WhUe  the 
contract  does  not  state  that  Barrett  shall  ob- 
serve the  methods  and  use  the  means  pre- 
scribed by  the  company  or  suffer  forfeiture, 
yet  tlie  company  may  annul  the  contract  at 


Its  option  If  a  failure  to  observe  its  direc- 
tions In  these  matters  should  not  be  agreea- 
ble. The  use  of  the  word  "agreeable"  seems 
naturally  to  apply  to  such  conduct  of  the 
work  as  might  cause  danger  or  bring  disaster 
to  the  miners  or  the  property.  But  whether 
such  a  contingency  was  In  mind  or  not,  the 
sweeping  reservation  Includes  certainly  the 
right  to  Interpose  whenever  negligent  meth- 
ods will  Imperil  life  or  property,  and  under 
the  clause  In  question  the  company  might 
have  compelled  the  contractor  to  exercise 
proper  care  In  the  use  of  electrical  appliances 
or  to  have  ceased  their  use  altogether  by 
terminating  the  contract  In  the  Nelson 
Case  It  was  said  that,  if  the  Cement  Com- 
pany had  retained  the  right  to  discharge  at 
will  one  of  the  contractors,  they  were  not 
Independent.  Here  the  right  of  annulment, 
equivalent  to  a  discharge,  is  expressly  re- 
served in  the  contract. 

The  contractor  does  not  appear  to  be  In- 
dependent In  other  respects.  The  output  of 
the  mine  Is  absolutely  controlled  by  the  com- 
pany. It  may  operate  the  mines  at  full  ca- 
pacity or  shut  down  entirely  according  to  Its 
own  "requirements  and  demands."  It  will 
also  be  noticed  that  the  pay  of  the  contractor 
is  not  contingent  upon  the  rise  or  fall  of 
wages.  His  remuneration  Is  fixed  and  cer- 
tain at  a  definite  price  per  ton.  Again,  the 
miners  are  to  be  paid  by  the  company  and 
their  trade  influenced  for  the  company's 
store.  These  features  are  indicative  of  de- 
pendency. True,  the  company  is  not  obliged 
to  pay  to  the  miners  more  than  Is  due  to  the 
contractor,  but  the  provision  for  a  dally  re- 
port of  service  affords  the  company  the  con- 
trol of  the  situation,  and  practically  it  pays 
the  men. 

It  is  true  that  the  effect  of  a  contract  is 
not  to  be  determined  by  the  phraseology  of 
detached  parts,  but  by  the  entire  Instrument 
as  a  connected  whole,  and  each  part  as  af- 
fected by  every  other  part  yet  in  view  of  the 
provisions  referred  to  and  the  spirit  and  pur- 
pose of  the  agreement  as  we  interpret  it  In 
the  light  of  the  business  to  be  operated  under 
It,  It  Is  held  that  Barrett  Is  not  an  Independ- 
ent contractor,  and  that  the  contract  refer- 
red to  is  not  a  defense  to  this  action. 

-The  appellant  presents  an  argument  for  re- 
versal on  another  ground,  viz.,  that  coal  min- 
ing is  recognized  by  our  statutes  as  Inherent- 
ly dangerous,  and  therefore  the  owner  cannot 
be  relieved  from  liability,  in  a  case  like  this, 
merely  because  the  mine  is  operated  by  an  in- 
dependent contractor.  In  the  view  taken  of 
the  contract  in  question,  it  is  not  deemed 
necessary  to  examine  this  proposition. 

The  Judgment  Is  therefore  reversed,  with 
directions  to  render  judgment  for  the  appel- 
lant against  the  Coal  Company  as  provided 
In  the  stipulation.'  All  the  Justices  concur- 
ring. 
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m  Kan.  8X0) 

SUTTER  T.  INTERNATIONAL  HARVES- 
TER CO.  OF  AMERICA. 

(Supreme  Court  of  Kansas.    March  9,  1912.) 

Appeal  from  District  Court,  Graham  County. 

Action  by  Carl,  F.  Sutter  against  the  Inter- 
national Harvester  Company  of  America. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Z.  C.  MilliUn,  for  appellant.  W.  L.  Sayers, 
for  appellee. 

PER  CURIAM.  Carl  F.  Sutter  sned  the 
International  Harvester  Company  for  damages 
alleged  to  have  been  sustained  by  its  failure 
to  deliver  with  promptness  two  headers  and 
binders  for  which  he  had  contracted.  He  also 
asked  judgment  upon  a  similar  claim  asserted 
hj  H.  N.  Gillen,  which  had  been  assigned  to 
him.  He  recovered,  and  the  defendant  appeals. 
The  facts  are  more  fulljr  stated  in  the  opinion 
apon  a  former  appeal.  Sutter  v.  Harvester 
Co.,  81  Kan.  452,  106  Pac  29. 

Complaint  is  made  of  the  refusal  of  the 
court  to  submit  to  the  jury  several  specific 
questions  asked  by  the  defendant  We  think 
no  prejudicial  error  is  shown-  in  this  regard. 
Some  of  the  questions  were  objectionable,  be- 
cause they  had  reference  to  Imowledge  by  the 
defendant  that  loss  would  result  from  delay. 
Some  were  objectionable  because  they  related 
to  the  defendant's  knowledge  of  the  possible 
effect  of  the  failure  to  deliver  the  machines 
by  a  specified  date.  The  precise  effect  of  oth- 
ers cannot  be  determined  without  the  evidence, 
which  is  not  before  us.  In  any  event,  we  do 
not  discover  that  any  substantial  prejudice  re- 
sulted to  the  defendant  in  this  connection. 

In  one  instruction  the  amount  of  recovery 
was  spoken  of  as  measured  by  the  number  of 
acres  of  grain  that  could  have  been  cut  if  the 
machines  had  been  delivered  promptly.  It  is 
argued  that  the  word  used  should  have  been 
"would."  In  view  of  the. entire  charge,  it  does 
not  seem  that  the  jury  could  have  been  misled. 
As  was  mentioned  in  the  opinion  on  the  earlier 
appeal,  the  original  petition  referred  only  to 
the  number  of  acres  on  which  the  loss  was  al- 
leged to  have  occurred.  By  amendment  ref- 
erence was  made  to  the  total  acreage  owned  by 
the  plaintiff  and  Gillen.  The  jury  were  told 
that  recovery  could  be  had,  according  to  the 
loss  occasioned,  whether  or  not  it  occurred 
on  the  acres  described  in  the  first  petition. 
In  one  instance  where  this  was  said,  the  word 
"first"  was  omitted;  but  it  does  not  appear 
upon  the  whole  record  that  any  prejudice  re- 
sulted therefrom. 

A  question  was  submitted  to  the  jury  sub- 
stantially in  this  form:  "For  how  many  days 
prior  to"  July  3d  could  the  grain  have  been 
harvested  by  cutting  and  binding  with  the  ma- 
cliines  used  as  binders?  They  answered: 
"Seven  workdays."  In  answer  to  other  ques- 
tions they  found  that  the  machines  could  have 
b^en  used  as  binders  on  June  16th,  and  until 
June  26th.  The  defendant  maintains  that  these 
findings  are  inconsistent,  because  they  indicate 
that  the  machines  could  have  been  used  as 
binders  from  June  16th  until  July  3d,  a  period 
of  more  than  seven  days.  This  interpretation 
results  from  assuming  that  the  jury  meant 
that  the  machines  could  have  been  used  as 
binders  for  seven  workdays  immediately  prior 
to  July  3d.  What  they  seem  to  have  meant 
was  that  prior  to  July  3d  there  was^a  period 
including  seven  workdays  in  which  the  ma- 
chines could  have  been  so  used,  namely,  from 
June  16th  to  June  26th. 

Tlie  judgment  is  affirmed.     ' 


(31  Okl.  «3> 

McKINNON  T.  LIVELY  et  al. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.)  • 

(SyUahut  hy  the  Court.) 
Witnesses    (|    301*)  —  Cbiminal    Law    (S 
1170%«)  —  Oboss-Examiration  — Impeach- 
ment. 

Where,  on  cross-examination  in  a  replevin 
suit,  plaintiff  was  compelled  to  answer,  over  ob- 
jection, that  he  stood  indicted  for  perjury,  held, 
that  the  error  of  the  court  violated  his  right  to 
a  fair  trial.  Held,  further,  that  the  sting  of 
the  error  was  not  removed  when  he  testified  on 
re-examination  that  he  had  been  informed 
through  his  counsel  by  the  county  attorney  that 
there  was  nothing  in  that  case,  and  that  the 
county  attorney  would  dismiss  it. 

[Ed,  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1043-1046;  Dec.  Dig.  §  301;* 
Criminal  Law,  Cent  Dig.  §§  3129-3135;  Dec 
Dig.  §  1170%,»] 

Error  from  District  Court,  Garvin  Coun- 
ty;   R.  McMillan,  Judge. 

Action  by  G.  G.  McKlnnon  against  Wheel- 
er Lively  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed and  remanded. 

J.  S.  Garrison  and  J.  B.  Thompson,  for 
plalnUff  in  error.  O.  W.  Patchell,  Marion 
Henderson,  and  F.  E.  Rice,  for  defendants 
in  error. 

TURNER,  0.  J.  This  is  an  action  In  re- 
plevin originally  brought  by  G.  G.  McKin- 
non,  plaintiff  in  error,  against  Wheeler  Live- 
ly and  Tom  Lively,  defendants  in  error,  be- 
fore a  United  States  Commissioner  for  the 
Southern  District,  Indian  Territory,  to  re- 
cover two  hogs.  There  was  trial  to  a  Jury 
and  judgment  for  McKlnnon  aud  an  ap- 
peal by  defendants  to  the  United  States 
Court  for  the  Indian  Territory  at  Pauls 
Valley,  where  the  cause  was  pending  on 
the  advent  of  statehood.  After  transfer 
thereof  to  the  district  court  of  Garvin  coun- 
ty, the  proceedings  were  such  as  to  result 
in  a  mistrial.  On  March  12,  1909,  there 
was  trial  to  a  Jury  and  judgment  for  de- 
fendants, and  plaintiff  brings  the  case  here. 

The  error  complained  of  is  that  the  court 
erred  in  admitting  incompetent  evidence  over 
objection.  The  ruling  of  the  court  com- 
plained of  is  specifically  that  plaintiff  was 
compelled  to  answer'  on  cross-examination 
certain  questions,  among  which  were:  "Had- 
n't he  had  a  number  of  lawsuits  since  he 
had  been  In  the  country?  How  many  law- 
suits he  had  in  the  courts  now?  If  he  bad 
not  had  some  lawsuits  over  at  Wallvllle? 
If  he  didn't  bare  some  criminal  cases  pend- 
ing in  the  court  now?  If  he  wasn't  under 
Indictment  now,  and  to  state  what  he  was 
indicted  for;  and,  when  the  witness  an- 
swered that  It  was  for  perjury,  counsel  then 
asked  if  that  Indictment  didn't  grow  out 
of  a  lawsuit.  If  be  hadn't  been  run  off  from 
the  country  where  he  lived  prior  to  movinic 
to  this  country?    If  be  wasn't  a  court  citi- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dlf.  ft  Am.  Dig.  Key  No.  Series  ft  Kep'r  indext» 
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sen;  or.  In  otber  words,  If  be  did  not  es- 
tablish his  right  to  dtlzenshlp  through  the 
courts;  and  if  that  didn't  occur  by  reason 
of  his  running  away?  If  be  hadn't  been 
diarged  with  murder,  and  If  there  had  been 
a  year  since  he  lived  in  the  Chickasaw  Na- 
tion that  he  hadn't  had  a  lawsuit."  This 
was  an  abuse  of  defendants'  right  of  cross- 
examination  and  deprived  plalntifC  of  bis 
right  to  a  fair  trial.  The  cause  having  met 
\rlth  one  mistrial  In  the  district  court,  stand- 
ing thns  on  an  equipoise,  we  can  readily 
see  bow  the  testimony  of  the  plaintiff  was 
in  a  measure  discredited  when  he  was  com- 
pelled to  answer  on  cross-examination  that 
lie  was  then  under  indictment  for  perjury. 
By  tbos  discrediting  plaintiff,  presumably 
a  principal  witness,  since  the  case  turned 
upon  the  Identity  of  the  bogs,  we  can  read- 
ily see  how  this  kind  of  testimony  might 
80  affect  his  credibility  as  to  onjnstly  tip 
the  scales  In  favor  of  defendant. 

In  Slader  v.  United  States,  1  Okl.  Cr.  275, 
98  Pac.  110,  held,  that  for  the  purpose  of 
affecting  the  credibility  of  witnesses  it  was 
Improper  to  ask  one  on  cross-examination 
If  be  had  been  Indicted,  arrested,  or  impris- 
oned, before  conviction,  for  any  offense 
whatever.  Quoting  approvingly  from  Glover 
V.  United  SUtes,  147  Fed.  429,  77  C.  C.  A. 
454,  8  Ann.  Oas.  1184,  the  court,  speaking 
to  the  subject  of  cross-examination  said: 
"Whatever  may  be  the  limit  in  this  respect, 
nothing  short  of  a  conviction  of  a  crime  is 
admissible  for  the  purpose  of  impeacbment 
A  mere  accusation  or  indictment  will  not 
be  admitted  for  the  reason  that  innocent 
men  are  often  arrested  charged  with  a  crim- 
inal offense.  1  Greenleaf  on  Evidence  (16th 
Ed.)  461b,  461c,  pp.  579,  580.  The  proper 
evidence  of  a  conviction  of  a  crime  Is  the 
record  thereof.  See  Baltimore  &  Ohio  Rail- 
road Company  v.  Rambo,  59  Fed.  75-80,  8 
C.  C.  A.  6;  Bise  v.  United  States  (recently 
decided  by  this  court)  144  Fed.  374,  74  0. 
C.  A.  1  [7  Ann.  Cas.  165].  The  practice  of 
proving  the  former  conviction  by  cross-ex- 
amination is  recognized  in  many  states,  us- 
ually by  statute,  and  occasionally  by  Ju- 
dicial decisions.  1  Greenleaf  on  Evidence 
(16th  Ed.)  par.  461b.  note  &  But  where  this 
practice  is  recognized,  the  proper  question 
would  be  as  to  whether  or  not  the  being 
interrogated  bad  been  convicted  of  a  crime, 
and  not  whether  be  bad  been  arrested  or 
indicted."  To  the  same  effect  Is  the  cause 
of  Van  Bokkeleln  v.  Berdell,  130  N.  Y.  141, 
29  N.  E.  254.  There  the  court  said:  "The 
defendant,  upon  his  cross-examination,  was 
asked  if  he  was  under  indictment  for  per- 
jury. TWs  question  was  objected  to,  the 
objection  overruled,  and  an  exception  taken. 
He  was  compelled  to  answer  that  he  had 
been  told  so,  but  that  he  bad  not  seen  the 
papers.  While  a  witness  may  be  discred- 
ited bj  showing  his  conviction  for  an  of- 


fense, we  do  not  understand  it  to  be  compe- 
tent to  discredit  him  by  showing  tliat  he 
has  been  Indicted" — citing  a  number  of  New 
York  cases. 

This  error  of  the  court  was  not  cured 
when  on  re-examinatlon  plaintiff  testified 
that  he  had  been  informed  through  bis 
counsel  by  the  county  attorney  that  there 
was  nothing  In  that  case  and  that  (be  coun- 
ty attorney  would  dismiss  It.  This  for  the 
reason  that  it  was  plain  to  see  the  sting 
of  the  error  was  not  thereby  entirely  re- 
moved. This  should  have  been  done  as  in- 
dicated in  City  of  Shawnee  v.  Sparks,  26 
Okl.  655,  110  Pac.  884,  where  we  said,  in 
effect,  that  the  retraction  of  counsel  and 
an  Instruction  of  the  court  to  disregard  the 
objectionable  niatter  would  have  been  prop- 
er. This  was  not  done  or  attempted.  The 
fact  that  the  prosecution  for  perjury  was 
still  pending  and  might  or  might  not  be 
dismissed  by  the  county  attorney  was  not 
removed  by  this  testimony  from  the  minds 
of  the  Jury. 

While  we  are  loath  to  reverse  this  case, 
pending  as  It  has  been  for  some  time,  yet, 
plaintiff  being  entitled  to  a  fair  trial  in  the 
assertion  of  his  rights  to  the  property  In 
question,  and  it  being  our  duty  to  see  that 
he  gets  it,  the  case  is  reversed  and  remand- 
ed for  that  purpose.  All  the  Justices  con- 
cur, except  WILLIAMS,  J.,  absent  and  not 
participating. 

(32  Okl.  277) 

FARMERS'  LOAN  &  TRUST  CO.  t.  McCOY 
&  SPIVEY  BROS. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Syttalua  iy  the  Court.) 

1.  Bills  and  Notes   (j  146*)— "Negotiable 
Instbument"— What  Constittjtes. 

As  deiined  by  sections  4()26  and  4627, 
Comp.  Laws  1909,  a  "negotiable  instrument" 
is  a  written  promise  or  request  for  the  pay- 
ment of  a  certain  sum  of  money  to  order  or 
bearer,  and  must  be  made  payable  in  money 
only,  and  without  any  condition  not  certain  of 
fulfillment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f  .361;   Dec  Dig.  {  14a* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4767-4770;    vol.  8,  p.  7731.] 

2.  Bills  and  Notes  (§  157*)— "Negotiablb 
instrcment." 

A  note  given  December  16,  1908,  payable 
in  installments  three  months  apart,  which  con- 
tains a  stipulation  that,  if  it  is  paid  within  15 
days  from  date,  a  discount  of  5  per  cent,  will 
be  allowed,  being  uncertain  as  to  the  amount 
necessary  to  satisfy  it  at  the  time  of  its  exe- 
cution, is  nonnegotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {f  399,  400;  Dec  Dig.  S 
157.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Oklahoma  County  Court;,  Sam 
Uooker,  Judge. 

Action  by  the  Farmers'  Loan  &  Trust  0>m- 
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panr  against  McCoy  &  Splvey  Bros.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    ABiTtLeA. 

Dnmars  ft  Vaugbt  and  R.  E^  Gish,  for 
plaintiit  In  error.  Welty  &  Price  and  Berry 
H.  Randolpb,  for  defendants  in  error. 

SHARP,  C.  The  sole  question  necessary 
for  determination  of  this  case  is  whether  or 
not  the  note  sued  on  is  a  negotiable  instru- 
ment. Omitting  indorsements,  the  note  Is 
as  follows: 

Oklaboma  Cltr  P.  O.  '  Chicago,  III.,  Dec  16,  '08. 
For  value  received  we  promise  to  pay  to  tbe  order 
ot  the  Equitable  Manufacturing  Company  (Not  In- 
corporated), Chicago,  111.,  three  hundred  seventy- 
tour  dollars  and  forty  cents  ($374.40),  at  Chicago, 
III.,  in  tour  Installments,  payable  as  below: 


A  discount  of  6 
per  cent,  will  be 
allowed  If  paid 
within  fifteen 
4aya  from  data. 
Installments 
after  maturity 
draw  6  per  cent, 
interest 


t  months  after  date  S 

6  months  after  date  8 

9  months  after  date  9 

12  months  after  date  12 


|93.eo 
93.60 
93.60 
93.60 


It  Is  agreed  that  default  In  the  payment  ot  any 
of  the  above  Installments  shall  at  the  option  ot  the 
payee  herein  render  the  whole  unpaid  balance  Im- 
mediately due  and  payable. 

[Signed]    UcCoy  A  Splvey  Bros. 

[1, 2]  The  question  was  before  the  Supreme 
Court  of  the  territory  in  Randolph  v.  Hud- 
son, 12  Okl.  316,  74  Pac.  946,  In  which  it 
was  held  that  a  note  in  the  following  lan- 
guage was  nonnegotiable:  "$275.00.  Enid, 
O.  T.,  May  15,  1894.  Thirty  days  after  date 
I  promise  to  pay  to  the  order  of  J.  H.  Thomas 
two  hundred  and  seventy-fiTe  dollars  ($275.00), 
with  Interest  at  the  rate  of  twelve  per  cent 
from  date  If  not  paid  at  maturity.  Value 
received.  N.  Randolph."  The' opinion  Is  by 
Irwin,  J.,  and  a  number  of  authorities  were 
there  reviewed,  including  cases  from  Califor- 
nia and  South  Dakota,  decided  under  stat- 
utes the  same  as  here,  and,  after  reviewing 
these  authorities  and  considering  the  statute, 
the  court  used  this  language:  "From  a 
careful  consideration  of  all  the  authorities, 
we  think  the  true  rale  as  to  negotiable  paper 
.is  that  certainty  as  to  payor  and  payee,  the 
amount  to  be  paid,  and  the  terms  of  payment 
is  an  essential  quality  of  a  negotiable  prom- 
issory note ;  and  that  it  is  not  sufficient  that 
the  amount  necessary  to  liquidate  tbe  note 
on  the  day  when  due  can  be  determined,  but 
that  certainty  must  continue  until  the  obli- 
gation is  discharged." 

The  court  proceeded  to  cite  various  au- 
thorities, including  the  Supreme  Court  of  the 
United  States,  in  Stutsman  County  v.  Wal- 
Uce,  142  U.  S.  312,  12  Sup.  Ct  227,  35  L. 
Ed.  1018,  on  the  question  of  the  binding 
effect  of  the  construction  of  an  adopted  stat- 


ute, arriving  at  tbe  conclusion  that  the  court 
was  bound,  in  that  Instance,  by  tbe  con- 
struction of  the  Supreme  Court  of  the  state 
of  South  Dakota  of  the  statute  then  under 
consideration.  The  decision  of  tbe  Supreme 
Court  of  that  state  deemed  binding  on  the 
court  was  Hegeler  v.  Comstock,  1  S.  D.  138, 
45  N.  W.  331,  8  L.  R.  A.  399.  To  this  case 
we  may  add  Merrill  v.  Hurley,  6  S.  D.  592. 
62  N.  W.  958,  55  Am.  St.  Rep.  859;  National 
Bank  of  Commerce  v.  Feeney,  12  S.  D.  156, 
80  N.  W.  186,  46  L.  R.  A.  732,  76  Am.  St. 
Rep.  594.  While  a  different  result  was  reach- 
ed In  tbe  first-mentioned  case,  the  rule  adopt- 
ed in  Hegeler  v.  Comstock,  supra,  was  fol- 
lowed. The  court  there  observed,  in  both 
Merrill  v.  Hurley  and  First  National  Bank 
of  Commerce  v.  Feeney,  supra,  that  the 
court  of  that  state  had  placed  itself  in  line 
with  the  class  of  authorities  which  require 
such  a  degree  of  certainty  that  the  exact 
amount  to  become  due  and  payable  at  Any 
future  time  could  be  clearly  ascertainable  at 
the  date  of  the  note,  uninfluenced  by  any 
conditions  not  certain  of  fulfillment 

In  National  Bank  of  Commerce  v.  Feeney, 
supra,  the  provision  in  the  note  destroying 
its  negotiability  was:  "This  note  to  be  dis- 
counted at  12  per  cent  if  paid  before  matu- 
rity." True  this  case  was  decided  after  the 
adoption  of  the  statute  by  the  Legislature; 
but  it  will  be  noted  that  it  is  based  upon  the 
former  decision  of  the  court  in'  Hegeler  v. 
Comstock,  decided  before  the  adoption  of  the 
statute  by  the  territory  of  'Oklahoma. 

This  court  has  repeatedly  held  that  a  stip- 
ulation in  a  promissory  note,  providing  for 
attorney's  fees,  etc.,  destroyed  the  negotiable 
character  of  the  Instrument,  and  thereby 
made  it  nonnegotiable.  Cotton  v.  John  Deere 
Plow  Co.,  14  Okl.  605,  78  Pac.  321,  in  which 
it  was  held  that  the  instrument  must  not 
contain  any  condition  that  is  not  capable  of 
certainty  of  fulfillment  Other  cases  are 
Dickerson  v.  Higgins  et  al.,  15  Okl.  588,  82 
Pac.  649;  Clevenger  v.  Lewis,  20  OkL  837, 
95  Pac.  230,  16  U  R.  A.  (N.  S.)  410,  16  AUn. 
Cas.  56;  Clowers  et  al.  v.  Snowden  et  al., 
21  Okl.  476,  96  Pac.  596 ;  Adams  v.  Scamans 
et  al.,  82  Cal.  636,  23  Pac.  53,  7  L.  R.  A.  224 ; 
Findlay  v.  Pott  131  Cal.  886,  63  Pac.  694. 
On  the  authority  of  the  foregoing  opinions 
and  the  principle  announced  therein,  we  are 
of  the  opinion  that  the  note  in  question  was 
nonnegotiable. 

It  should  be  kept  in  mind  that  the  present 
Negotiable  Instrument  Act  of  June  11,  1909, 
is  not  involved  in  the  present  consideration, 
having  been  enacted  subsequent  to  the  date 
of  the  note  in  question. 

We  find  no  error  in  the  record,  and  con- 
clude that  the  Judgment  of  the  trial  court 
should  be  affirmed.  ' 

PER  CURIAM.    Adopted  in  wholei, 
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(Supreme  Goart  of  Oklahoma.    March  12, 
1912.) 

(SflUlnu  hy  the  Court.) 
L  Dbkds  (i  47*)— Attestation— CxBTUTCATK 
OP  Acknowledgment. 

An  officer's  certificate  of  the  grantor'*  ac- 
knowledfment  of  the  execution  of  a  deed  filed 
for  record  is  a  lufficient  compliance  with  a  re- 
quirement of  attestation  by  witnesses  to  the 
grantor's  signature  by  mark. 

rBA.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  104-110:  Dec  Dig.  1,47.*] 
Z  Tbndob  and   PtntCBABKK   (I  129*)— Tinx 
or     Vbitdoe— SuFiiciKMCT- "Pekfeot     Ti- 
tle." 

A  perfect  title  is  one  free  from  UUgatlon, 
palpable  defects,  and  grave  doubts,  ana  con- 
sists of  both  legal  and  equitable  title  fairly  de- 
dncible  of  record. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  fg  238-244,  249;  Dec. 
Dig.  I  129;*    Specific  Performance,  Cent.  Dig. 


Ife? 


I 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5290,  6291 ;   toL  8,  p.  7751.] 

3.  VENDOB     and     PT7BCHA8BB     ({     129*)— PXB- 
FOBIfANCB    BT    PLAINTIFS^SUFPICIKNCY     OF 

Title. 
A  purchaser  under  a  contract  to  make  a 
perfect  title  is  not  required  to  resort  to  evi- 
dence dehors  the  record.  It  is  not  sufficient 
that  the  title  tendered  is  capable  of  being  made 
good  by  the  production  of  affidavits  or  other 
oral  testimony.  It  must  be  good  of  record. 
And  where  specific  performance  is  granted  of 
a  contract  upon  the  tender  of  an  abstract 
capable  of  being  made  good  hv  the  production 
of  affidavits  or  other  oral  testimony  only,  held, 
that  the  purchaser  should  not  have  been  re- 
quired to  accept  such  title,  and  that  the  court 
erred  in  granting  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  ||  23&-244,  249;  Dec. 
Dig.  i  129;*  Specific  Performance,  Cent.  Dig.  { 
273.] 

Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  Thomas  Campbell  against  L.  C. 
Harsh.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed,  and  remanded 
for  new  triaL 

Everest,  Smith  ft  Campbell,  for  plaintiff 
In  error.  A.  W.  Comstock  and  J.  F.  King, 
for  defendant  In  extot. 

TURNER,  C.  J.  On  June  28,  1907,  Thom- 
as Campbell,  plaintiff  In  error,  sued  L.  C. 
Harsh,  defendant  In  error,  in  the  district 
court  of  Kay  county.  The  petition  aubstan- 
tially  states  that  on  March  23,  1907,  tbey 
entered  into  a  certain  contract  In  writing 
for  the  purchafse  by  plaintiff  from  defendant 
of  a  certain  tract  of  land  situate  in  Noble 
county  for  $13,704,  payable  ?500  cash,  which 
was  paid,  the  remainder  to  be  paid  "upon 
delivery  of  a  deed  conveying  good  sufficient 
title  to  said  premises,  accompanied  by  an 
abstract  of  title,  showing  perfect  title"; 
that  possession  had  never  been  delivered; 
that  plaintiff  bad  received  no  renta  and 
profits;    that  on  March  29,  1907,  defendant 


submitted  four  abstracts,  whlcb  were  reject- 
ed on  advice  of  plaintUTs  attorneys;  that 
the  title  was  shown  therein  to  be  defective 
in  certain  particulars  (naming  tbem);  that 
by  reason  thereof  the  title  to  said  land  was 
unsafe,  and  by  reason  of  defendant's  failure 
to  comply  with  his  contract  plaintiff  was  en- 
titled to  and  had  demanded  a  return  of  the 
$300  aforesaid,  and  to  a  lien  upon  said  land 
to  secure  a  return  thereof;  and  closed  with 
a  prayer  to  that  effect  For  answer,  defend- 
ant admitted  the  execution  of  the  contract 
and  the  payment  of  the  $500,  but  denied  the 
breaches,  as  alleged.  He  further  denied 
that  the  title  tendered. by  abstract  was  de- 
fective, but  alleged  the  same  to  be  good,  per>- 
feet,  and  indefeasible,  and  complied  with  the 
contract;  that  he  la,  and  had  always  stood, 
ready,  willing,  and  able  to  convey  said  lands 
to  plaintiff  with  good  title  thereto  as  agreed, 
and  thereby  tendered  plaintiff,  attached 
thereto  and  a  part  thereof,  a  deed,  together 
with  said  abstract  ahd  certain  affidavits, 
and  prayed  that  said  title  be  by  the  court 
held  perfect,  and  said  deed  to  convey  a  good 
and  perfect  title;  that  plaintiff  be  required 
to  accept  same;  and  for  specific  performance 
of  said  contract,  with  Judgment  for  the  bal- 
ance  of  the  purchase  money,  etc.  After  de- 
murrer to  the  answer  filed  and  overruled, 
and  reply  thereto,  there  was  trial  to  the 
court,  and  Judgment  for  defendant  as  pray- 
ed.   Plaintiff  brings  the  case  here. 

[1]  After  plaintiff  had  proved  a  prima 
facie  case,  assuming  the  burden  of  proof,  de- 
fendant. In  order  to  show  a  tender  of  such 
title  as  he  agreed  to  make,  Introduced  in 
support  of  his  abstract  of  title  to  the  lands, 
and  as  the  basis  of  bis  title  thereto,  four 
certificates  of  trust  or  "patente"  from  the 
United  States,  in  effect,  that  the  allottee 
therein,  an  Indian  residing  on  the  Otee  res- 
ervation, had  been  allotted  the  lands  therein 
described,  to  be  held  by  the  United  States  in 
trust  for.  him,  his  heirs,  etc.,  for  26  years, 
after  which  a  patent  was  to  Issue  therefor 
to  him  or  bis  heirs  In  fee,  discharged  of  said 
trust,  etc.  He  then,  for  the  purpose  of  es- 
tablishing the  first  link  In  the  chain  of  bis 
title,  introduced  in  evidence,  over  objection, 
deeds  from  Maude  E.  Pipeatem,  John  Pipe- 
stem,  Charles  Six  Bits  Plpestem,  Mary  H. 
Coonskln,  and  Maude  E.  Plpestem,  each  deed 
being  In  usual  form,  reciting  the  grantor 
therein  to  be  the  heir  or  heirs  of  the 'allottee 
of  the  land  therein  conveyed,  and  acknowl- 
edged both  before  the  Indian  agent  and  a 
notary  public,  and  approved  by  the  Secretary 
of  the  Interior,  and  duly  filed  for  record. 
The  specific  objection  to  the  introduction 
of  these  deeds  is  that  the  separate  deed  of 
Maude  B.  Plpestem,  dated  September  16, 
1903.  to  the  S.  E.  Vi  of  section  21,  township 
22  N.,  range  2  E.  of  the  I.  M.,  being  allot- 
ment No.  16,  reciting  her  to  be  "daughter 
and  sole  heir  of  Missouri  Chief,  deceased, 
an    Otee   Indian,"   the  original   allottee  or 
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IMtetrtee,  and  the  deed  of  John  Plpestem, 
Charles  Six  Bits  Pipestem,  and  Mary  Coon- 
skin,  of  the  same  date,  to  the  S.  W.  V4,  of 
section  21,  township  22  N.,  range  2  S.  of 
the  I.  If.,  being  allotment  No.  54,  reciting 
them  to  be  "brothers  and  sisters,  only  heirs, 
of  J.  Roe  Young,  deceased,  an  Otee  Indian," 
the  original  patentee,  and  the  deed  of  Maude 
Pipestem  dated  January  15,  1906,  to  the  N, 
B.  %  of  section  21,  township  22  N.,  range 
2  B.  of  the  I.  M.  reciting  her  to  be  "heir  of 
Hilda  Missouri  Chief,  deceased,  an  Otee  In- 
dian," the  original  "patentee,"  and  the  deed 
of  Charlies  Six  Bits  Pipestem,  dated  March 
28,  1903,  to  the  N.  E.  %  of  section  22, 
township  21  N.,  range  2  E.  of  the  I.  M.,  being 
allotment  No.  117.  reciting  him  to  be  "father 
and  sole  heir  of  Fannie  Pipestem,  deceased, 
an  Otee  Indian,"  all  subsequently  filed  for 
record,  were  signed  by  said  several  gran- 
tors by  mark  only  and  witnessed  by  two 
persons  subscribing  their  names  thereto  as 
such. 

In  support  of  this  objection  it  Is  urged 
that,  as  there  was  no  eTidence  that  either 
of  the  subscribing  witnesses  to,  any  one  of 
these  deeds  signed  the  name  of  any  one  of 
said  several  grantors  thereto,  none  of  said 
deeds  were  shown  to  have  been  properly  exe- 
cuted, and  were  void.  To  this  it  is  sufH- 
dent  to  say  that,  since  said  signing  and  wit- 
nessing Is  fair  on  its  face,  if  it  were  neces- 
sary to  uphold  the  validity  of  these  deeds, 
it  might  be  fairly  presumed,  since  the  law 
required  It,  that  one  of  the  subscribing  wUt 
nesses  did  sign  the  name  of  the  grantor. 
But  it  is  unnecessary  to  indulge  such  pre- 
sumption, for  the  reason  that  acknowledg- 
ment before  the  proper  oflBcer  was,  in  effect, 
an  adoption  of  the  signature  thus  made  by 
the  grantor,  which  was  all  that  was  nec- 
essary. 

In  Watson  v.  Billings,  38  Ark.  278,  42 
Am.  Rep.  1,  the  governing  statute  is  identi- 
cal with  the  one  in  force  here.  •  Snyder's 
Stats,  of  Okla.  1909,  §  2985.  Both,  In  effect, 
■provide  that  the  mark  of  one  who  cannot 
write  is  not  a  signature  or  subscription,  un- 
less the  person  writing  his  name  writes  bis 
own  name  as  a  witness  to  it.  The  instru- 
ment under  construction  there  was  a  deed 
of  release  by  a  widow  of  her  dower,  and  was 
signed  by  her  with  her  mark  only,  and  ac- 
knowledged before  a  justice  of  the  peace  in 
substantial  compliance  with  the  law,  but 
was  never  filed  for  record.  The  court  said: 
"The  Civil  Code,  in  laying  down  rules  of 
construction  (Gantt's  Digest,  S  5625),  pro- 
vides 'that  the  word  "signature,"  or  "sub- 
scription" includes  "marks"  when  the  person 
cannot  write,  his  name  being  written  near 
it  and  witnessed  by  a  person  who  writes 
his  own  name  as  a  witness.'  This  was  net 
necessary  at  common  law  to  constitute  a 
signature  by  mark.  We  can  see  obvious 
reason  for  the  provision,  however,  in  the 
thousands  of  uneducated  persons,  without 
experience   in   business   or   habits   of   pre- 


serving property,  who  had  recently  been 
clothed  with  all  the  rights  of  citizenship. 
Whilst  the  acknowledgment  by  the  grantor, 
before  a  proper  offl.cer,  and  the  filing  for 
record  to  make  it  evidence,  may,  perhaps,  be 
considered  as  an  adoption  of  the  written 
name  as  a  signature,  regardless  of  the  mark, 
yet  in  the  case  of  an  instrument  which  had 
not  been  both  acknowledged  and  filed,  the 
mark  should  not  be  considered  a  signature, 
without  the  name  of  the  person  writing  the 
grantor's  name  being  also  subscribed." 

In  Blair  et  al.  v.  Campbell  et  al.  (Ky.)  45 
S.  W.  93,  the  court  said:  "The  deed  In 
question  was  made  June  25,  1856,  and  was 
from  Francis  Jackson  Mann  to  D.  C.  Fer- 
guson, as  trustee,  to  be  held  by  the  trustee 
for  the  benefit  of  Mann  and  bis  wife,  Eliza- 
beth, for  their  lives,  and,  after  their  death, 
to  the  children  of  either  or  both  as  may 
be  alive.  This  deed  is  signed  by  Mann  with 
his  mark,  not  attested  by  any  witness,  but 
was  duly  acknowledged  July  8,  1866,  be- 
fore the  county  clerk  of  Grant  county,  and 
was  duly  recorded  in  Pendleton  county  In 
November,  1856.  We  are  referred  to  no 
statute  requiring  signature  by  mark  to  be 
attested  by  a  witness,  and  we  are  of  opin- 
ion that  this  is  not  obligatory  to  the  validi- 
ty of  an  instrument.  Xet  it  ought,  as  a 
matter  of  public  safety  in  business  trans- 
action, to  be  done.  However,  in  this  case, 
the  certificate  of  acknowledgment  of  the 
county  clerk  of  Grant  county,  to  which  full 
faith  and  credit  must  be  given,  shows  that 
the  deed  was  produced  by  Mann  in  the 
office,  and  was  acknowledged  by  him  to  be 
his  act  and  deed.  If  there  were  a  require- 
ment of  attestation  to  the  signature  of  Mann, 
we  think  this  certificate  of  the  clerk  would 
be  sufficient  In  that  respect."  And  hi  the 
syllabus:  "The  certificate  of  acknowledg- 
ment of  a  county  clerk  to  a  deed  is  suffi- 
cient compliance  with  a  requirement  of  at- 
testation by  witness  to  the  ipaker's  signa- 
ture by  mark." 

[2,3]  It  is  next  contended  that,  If  these 
deeds  were  properly  in  evidence,  the  ab- 
stract falls  to  show  a 'perfect  title,  because 
it  nowhere  appears  thei'ein  that  said  gran- 
tors are  the  sole  heirs  of  the  original  pat- 
entees, as  recited  in  their  deeds  set  forth 
in  the  abstract  It  is  not  contended  that 
such  recitation  is  any  evidence  of  the  act 
recited.  Recognizing  the  necessity  of  sup- 
plying the  omitted  connection,  defendant, 
over  objection,  introduced  in  evidence  tes- 
timony of  certain  witnesses,  together  with 
the  artdavits  of  Sam  Bassett,  Iowa  Coon- 
skin,  Jacob  Black  Hawk,  and  James  Clel- 
horn,  in  effect  that  the  grantors  In  said 
deeds  were  the  sole  heirs  of  the  original 
patentees,  and  that  no  administration  was 
ever  had  on  any  of  their  estates,  but  that 
all  their  debts  and  liabilities,  including  fu- 
neral expenses,  had  been  paid.  It  is  urged 
by  plaintiff  that  this  testimony  and  these 
affidavits  were  no  part  of  the  abstract  ten- 
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dered  him;  that,  bad  the  latter  been  so 
made,  not  being  entitled  to  record,  they 
constitnted  no  part  thereof,  and  tliat  he 
should  not  be  compelled  to  accept  a  title 
resting  In  part  in  paroL  The  point  is  well 
taken.  In  Henderson  v.  Beatty,  124  Iowa, 
163.  9©  N.  W.  716,  a  perfect  title  is  de- 
fined to  be  "one  which  shows  the  absolute 
right  of  possession  and  of  property  in  a 
particular  person."  In  Turner  r.  McDonald, 
76  Cal.  177,  18  Pac  262,  9  Am.  St  Rep.  189, 
it  is  said:  "A  perfect  title  is  one  that  is 
good  and  valid  beyond  all  reasonable  doubt" 
In  Sheetay  v.  MUes,  93  Cal.  288,  28  Pac.  1046, 
it  was  held  to  be  absolutely  necessary,  In 
order  to  fully  satisfy  the  covenant  of  a 
perfect  title,  that  the  title  should  be  free 
from  litigation,  palpable  defects,  and  grave 
doubts,  should  consist  of  both  legal  and 
equitable  title,  and  be  fairly  deducible  of 
record. 

In  Warvelle  on  Abstracts  (2d  Bd.)  30,  it 
is  said:  "In  the  absence  of  probative  pro- 
ceedings, or  a  judicial  determination  of  the 
rlgbtB  of  the  heirs,  titles  depending  on  de- 
scent are  to  be  viewed  with  Jealousy  and 
accepted  with  great  caution."  And  on  pages 
36,  37,  and  38:  "Though  the  title  vests  in 
tlie  heirs  by  operation  of  law  Immediately 
on  the  death  of  the  ancestor,  yet  purchasers 
desire,  and  should  have,  affirmative  evi- 
dence that  the  person  asserting  same  is 
justified  in  so  doing,  and  this  is  furnished 
by  the  proceedings  of  the  probate  court 
In  all  abstracts  the  Interval  of  title  between 
the  deed  by  which  the  decedent  became 
seised  and  that  which  purports  to  be  a 
conveyance  by  the  heirs  should  be  filled  by 
a  summary  or  abridgment  of  the  proceed- 
iogs  in  probate,  showing  the  death  of  the 
intestate,  proof  of  heirship  by  those  assert- 
ing title,  and  a  satisfactory  settlement  of 
the  estate.  •  *  *  Few  titles  are  to  be 
execnted  with  greater  caution  than  those 
asserted,  and  purported  to  be  conveyed,  by 
persons  claiming  to  be  the  heirs  at  law  of 
the  person  last  seised,  in  the  absence  of 
foil  compliance  with  prescribed  regulations 
roncemlng  the  descent  and  distribution  of 
intestate  estates.  Too  frequently,  from  vari- 
ous motives,  no  probate  Is  ever  had,  and  the 
cUldren  of  the  decedent  unite  to  convey 
their  Interests,  describing  themselves  in 
such  conveyances  as  'the  children  and  heirs 
at  law'  of  snch  decedent.  •  ♦  •  In  the 
United  States,  the  paucity  of  family  records 
and  the  method  at  compiling  same  would 
render  pedigrees  of  little  value,  even  were 
they  in  use;  and  the  examining  counsel,  if 
doubts  ariae.  usually  resorts  to  the  more 
doubtful  alternative  of  an  affidavit  to  prove 
the  fact  of  heirship  and  bolster  up  the  title, 
the  affidavit  in  a  majority  of  instances  be- 
ing entitled  to  less  credence  than  the  deed 
it  supplements.  A  title  resting  on  no  better 
foundation  than  a  deed  of  this  character, 
nnless  reinforced  by  the  statute  of  llmita- 
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tlons,  Is  entitled  to  Qttle  consideration,  and 
is  liable  to  be  defeated  at  any  time  before 
the  bar  of  the  statute  has  Interposed." 

In  Howe  V.  CkMtes,  97  Minn.  385,  107  N. 
W.  397,  4  I*  R.  A.  (N.  S.)  1170,  114  Am.  St 
Rep.  723,  the  suit  was  to  compel  specific 
performance  of  a  contract  in  effect,  provid- 
ing for  the  conveyance  of  a  marketable  ti- 
tle. Speaking  to  this  point,  the  court  said: 
"A  purchaser  under  such  a  contract  is  not 
required  to  resort  to  evidence  dehors  the 
record.  It  is  not  sufficient  that  the  title  is 
good  in  fact;  that  is,  capable  of  being  made 
good  by  the  production  of  affidavits  or  other 
oral  testimony.  It  must  be  good  of  record. 
•  *  *  In  Fagan  v.  Hook  [134  Iowa,  381, 
105  N.  W.  155,  111  N.  W.  981],  supra,  the 
court  said:  The  tlUe  may  be  good;  but 
one  to  whom  an  abstract  showing  a  good  ti- 
tle has  been  promised  as  a  condition  prece- 
dent is  not  bound  to  accept  any  evidence 
thereof,  except  that  contained  in  the  ab- 
stract. The  vendee  in  such  a  case  is  not 
required  to  accept  or  rely  upon  parol  evi- 
dence of  title,  or  Information  dehors  the 
record,  or  the  word  of  the  vendor.'  It  was 
therefore  held  that  the  purchaser  was  not 
obliged  to  accept  the  title,  which  was  bad 
of  record,  although  capable  of  being  made 
good  by  evidence  showing  adverse  possession 
for  the  statutory  period  of  time.  Carolan 
V.  Yoran  [104  App.  Dlv.  488],  93  N.  Y.  Supp. 
935;  Fagan  v.  Hook,  supra;  Noyes  v.  John- 
son, 139  Mass.  436,  31  N.  E.  707;  Page  v. 
Greeley,  75  111.  400;  Gwin  v.  Calegaris,  139 
Cal.  384,  73  Pac.  851;  Bruce  v.  Wolfe,  102 
Mo.  App.  384,  76  S.  W.  723;  Zunker  v. 
Kuehn  [113  Wis.  421,  88  N.  W.  605],  supra. 
'A  title  is  not  marketable  where  It  depends 
necessarily  upon  matter  in  pais,  which  is 
in  Itself  a  doubtful  fact,  and  never  can  be 
determined  or  established,  except  by  bring- 
ing every  party  Into  court,  certainly  others 
besides  the  immediate  party  to  the  suit 
for  si)eciflc  performance.'  Rutherford  Land 
&  Imp.  Co.  V.  Sanntrock  (N.  J.  Ch.)  44  Atl. 
938;  Ruess  v.  Ewen,  34  App.  Dlv.  484,  54 
N.  T.  Supp.  357,  affirmed  [165  N.  Y.  633] 
59  N.  K.  1130;  Smith  v.  Death,  5  Madd. 
371,  21  R.  R.  314.  This  rule  was  applied 
In  Austin  v.  Barnum,  52  Minn.  136,  63  N. 
W.  1132.  The  record  there  disclosed  an 
unsatisfied  mortgage,  and  its  date  showed 
that  It  might  have  been,  and  Inferentially 
was,  barred  by  the  statute  of  limitations; 
but,  as  this  might  depend  upon  matters 
which  did  not  appear  of  record,  the  title 
was  held  to  be  unmarketable.  The  action 
was  to  recover  the  money  which  had  been 
paid  under  the  contract,  and  the  court  said : 
'Because  of  the  mortgage,  which  of  record 
was  unsatisfied  and  undischarged,  the  title 
was  defective,  and  respondent's  right  of  ac- 
tion accrued.  The  time  for  the  payment 
of  the  debt  may  have  been  extended  by 
agreement  of  the  parties,  or  partial  pay- 
ments may   have  been  made,  operating  to 
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prevent  the  mnning  of  tbe  statute  of  lim- 
itations against  the  mortgage  security,  thus 
keeping  it  still  alive."  And  again  (97  Minn, 
on  page  395,  107  N.  W.  on  page  401,  4  L. 
B.  A.  [N.  S.]  1170,  114  Am.  St  Rep.  723), 
the  court  said:  "A  contract  to  convey  un- 
to the  second  party  by  warranty  deed  with 
an  abstract  showing  a  good  title'  refers  to 
the  record  title  which  might  be  epitomized 
on  the  abstract  Such  a  contract  calls  for 
a  good  title  on  the  abstract,  or  at  least  of 
record.  Fagan  v.  Hook  [134  Iowa,  381],  105 
N.  W.  165,  111  N.  W.  981;  Spooner  v.  Cross 
[127  Iowa,  259],  102  N.  W.  1119;  Martin 
V.  Roberts  [127  Iowa,  218],  102  N.  W.  1126." 

It  being,  then,  the  general  rule,  as  quoted 
approvingly  in  the  Howe  Case,  supra,  from 
Sugden  on  Vendors,  c.  10,  S  3,  that:  "A 
court  of  equity  Is  anxious  to  protect  the 
purchaser  and  to  give  to  him  reasonable 
security  for  his  title,  not  compelling  him 
to  take  a  title  without  knowing  whether  it 
it  good  or  bad.  The  inclination  of  the  court 
is  in  favor  of  the  vendee,  and  the  vendor 
claiming  to  be  exempted  from  the  general 
rule  is  required  clearly  to  establish  a  case 
of  exception.  To  enable  equity  to  enforce 
the  specific  performance  against  a  purchaser, 
the  title  to  the  estate  ought,  like  Caesar's 
wife,  to  be  free  even  from  suspicion;  for 
it  would  be  an  extraordinary  proceeding  for 
a  court  of  equity  to  compel  a  purchaser  to  take 
an  estate  which  it  cannot  warrant  to  blm. 
It  has,  therefore,  become  a  settled  and  In- 
variable rule  that  a  purchaser  shall  not 
be  compelled  to  accept  a  doubtful  title ;  and 
the  court  will  not  have  regard  to  its  own 
opinion  only,  but  will  take  into  account 
what  the  opinion  of  other  competent  per- 
sons may  be." 

Without  attempting  to  pass  upon  defend- 
ant's title  or  to  say  whether  It  is  good  or 
bad,  we  are  of  opinion,  as  the  abstract,  for 
the  reasons  stated,  was  so  defective  as  to 
fail  to  show  a  "perfect  title,"  as  agreed,  that 
plaintiff  should  not  be  compelled  to  accept 
it  and  take  chances  in  a  contest  over  the 
land  with  other  parties  claiming  to  be  the 
heirs  of  the  original  allottees,  and  for  that 
reason  he  was  justified  in  refusing  so  to  do 
and  In  demanding  a  return  of  the  $500  paid 
upon  the  contract 

In  view  of  what  we  have  said,  there  is 
no  merit  in  the  contention  that  time  not 
being  of  tbe  essence  of  the  contract,  de- 
fendant of  right  prevailed  under  his  cross- 
petition,  and  that,  having  brought  into  court 
a  perfect  title,  as  agreed,  the  court  was 
right  in  decreeing  specific  performance.  The 
court  having  erred  in  so  decreeing,  and  there 
being  no  merit  in  the  remaining  assignments 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  to  be  proceeded 
with  in  accordance  with  this  opinion.  All 
the  Justices  concur. 


(SI  OkL  444) 

ST.  JjOmS  &  S.  F.  R.  CO.  T.  COX. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(SyUahu*  J>v  <Ae  Court.) 
Master  and  Sbbtant   (I  179*)— Injubt  to 

Rajlboad     EifPi«Y£— Fellow     Sebvakt— 

CoNSTirnTioNAL  Law. 

In  an  action  for  damages  for  personal  in- 
juries by  a  section  laborer  against  a  railway 
company  for  injuries  inflicted  upon  tbe  plaintiff 
by  the  negligence  of  a  coempIoy4  subsequent  to 
statehood,  the  common-law  doctrine  of  the  fel- 
low servant,  in  so  far  as  it  affects  the  liability 
of  tbe  master  for  injuries  to  his  servant,  is 
abrogated  by  section  36,  art.  9,  of  the  Consti- 
tution, which  provides:  "And  every  such  em- 
ploye shall  have  the  same  right  to  recover  for 
every  injury  suffered  by  him  for  the  acts  or 
omissions  of  'any  other  employe  or  employes 
of  the  common  master  that  a  servant  would 
have  if  such  acts  or  omissions  were  those  of 
the  master  himself  in  the  performance  of  a 
nonassignable  duly." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  M  354-358;  Dec  Dig.  i 
179.*] 

Error  from  Tillman  County  Conrt;  T.  E. 
Campl>ell,  Judge. 

Action  by  W.  M.  Cox  against  the  St  liOuis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

W.  F.  Evans,  R.  A.  Kleinschmtdt  J.  H. 
Grant,  and  Stevens  &  Myers,  for  plaintiff  In 
error.  Sam  W.  Johnson,  H.  P.  McGulre,  and 
I>wls  P.  Mosler,  for  defendant  in  error. 

KANE,  J.'  This  was  an  action  to  recover 
damages  for  personal  injuries,  commenced  by 
the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  l)e- 
low.  The  petition  alleged,  in  substance,  and 
tbe  evidence  showed,  that  plaintiff  was  work- 
ing for  the  defendant  in  the  capacity  of  sec- 
tion ]at>orer  under  the  direction  of  its  fore- 
man; that  the  foreman  on  the  13th  day  of 
August,  1908,  directed  the  plaintiff  and  one 
Crocker,  a  coemployC,  to  carry  an  oak  tie 
from  one  point  to  another;  that  the  plaintiff 
walked  in  front  carrying  one  end  of  tbe 
tie,  and  Crocker  walked  behind,  carrying  the 
other  end;  that  when  they  reached  tiie  place 
where  the  foreman  tiad  directed  them  to 
take  said  tie,  and  while  Ills  back  was  turned 
to  the  said  Crocker,  the  said  Crocker  with- 
out warning  this  plaintiff  carelessly,  negli- 
gently, and  with  a  wanton  disregard  for  the 
safety  of  this  plaintiff  threw  his  end  of  said 
tie  to  the  ground,  thereby  jerking  the  end 
held  by  plaintiff  from  bis  hands,  causing  it 
to  fall,  striking  plaintiff  on  the  right  leg 
just  above  and  back  of  the  ankle,  causing 
great  laceration  of  said  leg,  and  thereby 
damaged  plaintiff  In  the  sum  of  $1,000.  Up- 
on trial  to  a  jury  there  was  a  verdict  for 
the  plaintiff,  upon  which  a  Judgmen'  was 
rendered,  to  reverse  which  this  proc«.<>ding 
In  error  was  commenced. 

Counsel  for  plaintiff  in  error  contend  that 
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there  Is  absolutely  no  averment  of  negligence 
on  tbe  part  of  the  defendant;  that  the  only 
negligence  charged  is  that  plaintiff's  coem- 
ploy*,  without  warning  the  plaintiff,  careless- 
ly, negligently,  and  with  a  wanton  disregard 
(or  the  safety  of  the  plaintiff  threw  his  end 
of  the  tie  to  the  gronnd,  thereby  injuring 
him;  that  the  defendant  owed  the  plaintiff 
tbe  duty  of  furnishing  htm  a  safe  place  to 
work,  fit  and  proper  tools  and  appliances  to 
work  with,  and  competent  coemploy^s,  and 
that  defendant  was  not  charged,  nor  was  it 
proved,  that  any  of  those  duties  bad  been 
neglected.  Prior  to  statehood,  this  conten- 
tion would  have  been  well  taken.  B.  Van 
Winkle  Gin  &  Mach.  Co.  v.  Brooks,  29  Okl. 
351,  116  Pac.  908.  But  section  36,  art.  9,  of 
tbe  Constitution,  was  in  force  when  this 
cause  of  action  arose,  and  It  casts  addition- 
al duties  upon  railroad  companies,  street 
railway  companies,  intemrban  railway  com- 
panies, and  every  person,  firm,  or  corporation 
engaged  in  mining  in  this  state,  in  their  re- 
lations with  their  employes.  That  section 
provides.  In  part,  that:  "Tbe  common-law 
doctrine  of  the  fellow  servant,  so  far  as  it 
affects  the  liability  of  the  master  for  in- 
juries to  bis  servant,  resulting  from  the  acts 
or  omissions  of  any  other  servant  or  servants 
of  tbe  common  master,  is  abrogated  as  to 
every  employ^  of  every  railroad  company 
and  every  street  railway  company  or  inter- 
urban  railway  company,  and  of  every  per- 
son, firm,  or  corporation  engaged  in  mining 
In  this  state:  and  every  such  employ^  shall 
have  the  same  right  to  recover  for  every 
injury  suffered  by  him  for  tbe  acts  or  omis- 
sions of  any  other  employ^  or  employes  of 
tbe  common  master  that  a  servant  would 
have  if  such  acts  or  omissions  were  those 
of  the  master  himself  in  tbe  performance 
of  a  nonassignable  duty.  •  *  * "  The  ef- 
fect of  the  foregoing  constitutional  provision 
is  to  make  the  master  liable  for  a  servant's 
Injury  by  the  negligent  acts  or  omissions  of 
any  other  employ^  or  employes  of  a  common 
master,  regardless  of  whether  the  master  em- 
ployed reasonable  efforts  and  precautions  to 
provide  competent  coemployfis.  The  constitu- 
tional provision  itself  abrogating  tbe  com- 
mon-law doctrine  of  the  .fellow  servant  is 
80  plain  that  there  Is  very  little  ground  for 
misunderstanding  its  scope. 

We  thbak  this  case  clearly  falls  within  its 
purview,  and  the  judgment  of  the  court  be- 
low must  therefore  be  aflSrmed. 

All  tbe  Justices  concur. 

m  Okl.  513)  ==^= 

BOWEN  et  al.  v.  LEDBETTER  et  aL 
(Snpteme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(Syllahui  by  the  Court.) 

1.  Indians    (|   27»)— Contests— Allotments 
— injcnction. 

A  member  of  the  Choctaw  Tribe  of  In- 
dians selected  as  bis  allotment  certain  lands. 


and  within  the  time  allowed  by  law  another 
member  of  the  Choctaw  Tribe  instituted,  before 
the  Commissioner  to  the  Five  Civilized  Tribes, 
a  contest  proceeding,  asserting  a  superior  right 
in  the  contestant  to  take  the  same  lands  in  al- 
lotment. While  this  contest  proceeding  was 
pending  before  the  commissioner,  a  petition 
was  filed  in  a  district  court  of  this  state  pray- 
ing an  injunction  against  the  parties  to  the 
contest  proceeding,  which  was  granted  and  a 
perpetual  injunction  issued.  Held,  that  the  dis- 
trict court  was  without  power  to  order  the  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  §{  19,  20;   Dec.  Dig.  |  2T.»] 

2.  Indians   (|  27*)— Allotments— JuBisnic- 

TioN— Contests. 

The  Commissioner  to  the  'Five  Civilized 
Tribes  in  disposing  of  contests  between  mem- , 
bers  of  tbe  tribe,  as  to  which  of  such  members 
has  the  right  to  tal:e  in  allotment  particular 
lands,  exercises  judicial  power;  and  when  such 
contest  proceeding  has  been  instituted,  and  is 
pending  before  the  commissioner,  between 
such  members  of  tbe  tribe,  the  courts  of  this 
state  are  without  power  to  enjoin  the  contest- 
ing parties. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  §$  19,  20;   Dec.  Dig.$  27.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  H.  A.  Ledbetter  and  others 
against  Delia  Bowen  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  dismissed. 

Tbos.  Norman,  for  plaintiffs  in  error.  H. 
A.  Ledbetter,  for  defendants  in  error. 

BREWER,  C.  This  is  a  suit  to  enjoin  the 
plaintiffs  in  error  from  appearing  and  prose- 
cuting a  contest  for  an  allotment  before  the 
t;ommlssion  to  tbe  Five  Civilized  Tribes  of 
Indians. 

Tbe  case  arose  out  of  tbe  following  state 
of  facts,  briefly  summarized:  Buckner  Bums, 
an  intermarried  citizen  of  tbe  Choctaw  Tribe, 
on  December  4,  190C,  selected  as  the  part  of 
his  allotment  other  than  homestead  certain 
lands.  Thereafter  defendant  in  error  H.  A. 
Ledbetter  instituted  a  suit  in  the  United 
States  Court  for  the  Southern  District  of 
Indian  Territory,  at  Ardmore,  wherein  it 
was  claimed  that  the  allottee,  Buckner  Bums, 
had  by  written  contract  obligated  and  bound 
himself  to  convey  tbe  said  lands  to  him 
(Ledbetter).  This  action  was  tried  on  July 
15,  1907,  wherein  it  was  determined  and  ad- 
judged that  said  Ledbetter  was  entitled  to 
the  lands  and  to  a  specific  performance  of 
his  contract  with  Buckner  Burns.  The  court 
ordered  Burns  to  execute  a  conveyance  there- 
of, and,  in  the  event  of  his  failure  so  to  do, 
tbe  judgment  should  be  recorded,  and  it 
would  operate  to  pass  title.  Burns  failed 
to  convey ,'tbe  judgment  was  recorded,  and  in 
the  latter  part  of  the  year  1907  Ledbetter 
went  into  possession  of  the  lands.  On  Au- 
gust 19,  1907,  and  after  the  rendition  of  tbe 
Judgment  in  the  case  between  Ledbetter  and 
Burns,   Delia  Bowen,  a  minor  Choctaw  In- 
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dlan  by  blood,  by  Rhoda  Anderson  Bowen 
as  her  mother  and  next  friend,  filed  a  con- 
test with  the  Commission  to  the  Five  Civil- 
ized Tribes  of  Indians,  in  which  she  assert- 
ed a  superior  and  better  right  than  Buclt- 
ner  Bums  to  select  and  take  as  her  allot- 
ment the  particular  lands  in  controversy. 
This  contest  action  was  pending  before  the 
said  commission  from  its  institution  in  1907, 
until  February  24,  1909,  when  the  present 
case  was  instituted  by  defendants  in  error 
in  the  district  court  of  Carter  county,  Okl., 
by  petition  for  injunction  against  the  plain- 
tifts  in  -error,  In  which  it  was  prayed: 
*'*  •  •  and  that  upon  hearing  the  defend- 
ants, their  attorneys,  agents,  etc.,  be  enjoined 
and  restrained  from  the  prosecution  of  said 
contest  before  the  Commission  of  'the  Five 
Civilized  Tribes,  the  Secretary  of  the  In- 
terior, or  any  other  tribunal,"  etc.  A  tem- 
porary injunction  was  Issued  by  the  court. 
The  defendants  below  filed  special  and  gen- 
eral demurrers  to  the  petition,  stating  many 
grounds  therefor,  but  which  in  effect  was  a 
challenge  of  the  Jurisdiction  of  the  court. 
The  demurrers  were  overruled,  exceptions 
allowed,  and  on  July  13th,  after  evidence 
on  the  part  of  plaintiff  below  the  defend- 
ants below  demurred  to  the  evidence,  in  be- 
half of  all  the  defendants  below,  except  as 
to  Buckner  Bums.  This  demurrer  to  the 
evidence  was  overruled  and  the  temporary 
Injunction  as  to  Delia  Bowen  and  her  moth- 
er Rhoda  Anderson  Bowen  as  next  friend 
and  Buckner  Bums  was  made  perpetual. 
Motion  for  new  trial  was  overruled.  Ex- 
ceptions allowed. 

[1]  The  single  question  urged  here  Is  stat- 
ed in  brief  of  plaintiffs  in  error  thus:  "The 
only  error  insisted  on  upon  appeal  involves 
a  federal  question.  The  federal  question 
was  raised  by  the  demurrer  In  the  court  be- 
low, and  thereafterward  invoked  through- 
out the  various  stages  of  the  proceedings. 
It  is  this:  Have  the  courts  of  the  state  au- 
thority to  prohibit  parties  to  a  contest  pend- 
ing before  the  Commissioner  to  the  Five 
Civilized  Tribes  from  prosecuting  such  con- 
test to  a  final  Judgment?"  The  defendants 
in  error  have  filed  no  brief  in  this  case,  and 
we  are  therefore  not  advised  upon  what 
ground  they  contend  that  the  court  below 
bad  Jurisdiction.  Jurisdiction  relative  to  al- 
lotment of  the  lands  In  severalty  was  placed 
in  the  Interior  Department  of  the  United 
States.  In  the  Atoka  Agreement  ratified  by 
Congress  June  28,  1898  (Act  June  28,  1898, 
c.  517,  30  Stat  495),  under  title  "Allotment 
of  Lands"  appears  the  following:  "That  the 
appraisement  and  allotment  shall  be  made 
under  the  direction  of  the  Secretary  of  the 
Interior,"  etc.  And  further  in  the  same  act 
it  is  said:  "That  all  controversies  arising 
between  the  members  of  said  tribes  as  to 
their  right  t6  have  certain  lands  allotted  to 
them  shall  be  settled  by  the  commission 
making  the  allotments."  In  Act  of  Cong. 
July  1,  1902,  c.  1362,  32  Stat  641,  ratifying 


the  treaty  with  the  Choctaw  and  Chickasaw 
Tribes,  commonly  called  the  "Supplemental 
Agreement,"  section  24  thereof  provides: 
"Exclusive  Jurisdiction  is  hereby  conferred 
upon  the  Commission  to  the  Five  Civilized 
Tribes,  to  determine,  under  the  direction  of 
the  Secretary  of  the  Interior  all  matters  re- 
lating to  the  allotment  of  land."  And  fur- 
ther In  said  act  It  is  stated:  "All  contro- 
versies arising  between  members  as  to  their 
right  to  select  particular  tracts  of  land  shall 
be  determined  by  the  Commission  to  the  Five 
Civilized  Tribes."  And  further  in  said  act 
it  Is  provided:  "After  the  expiration  of 
nine  months  after  the  date  of  the  original 
selection  of  an  allotment,  by  or  for  any  citi- 
zen or  freedman  of  the  Choctaw  or  Chick- 
asaw Tribes,  as  provided  in  this  agreement 
no  contest  shall  be  Instituted  against  such 
selection."  The  contest  of  Delia  Bowen  in 
this  case  was  filed  within  nine  months  after 
the  lands  were  -selected  by  Buckner  Bums. 
Neither  Delia  Bowen  nor  her  mother,  Rhoda 
Anderson  Bowen,  appear  to  have  been  par- 
ties to  the  former  suit  between  H.  A.  Led- 
better  and  Buckner  Burns.  Then  the  ques- 
tion narrows  down  to  the  single  inquiry: 
Had  the  district  coui*t  in  this  case  Jurisdic- 
tion to  prevent  by  injunction  Delia  Bowen 
and  her  mother  as  her  next  friend  front, 
prosecuting  her  contest  for  the  lands  in 
controversy  before  the  Commission  to  the 
Five  Civilized  Tribes?  If  the  court  had  such 
power,  this  case  should  be  affirmed;  other- 
wise it  cannot  be.  Exclusive  Jurisdiction  in 
all  controversies  concerning  the  allotment  of 
lands  arising  between  the  members  of  the 
tribes  has,  as'  we  have  seen,  been  lodged  in 
the  Commission  to  the  Five  Civilized  Tribes, 
to  be  exercised  under  the  direction  and  su- 
pervision of  the  Interior  Department  of  the 
United  States. 

[2]  The  exercise  by  the  commission' of  the 
duties  and  power  imposed  on  it  by  law  In 
the  matter  of  disposing  of  contests  between 
members  of  the  tribe  over  the  right  to  select 
and  take  a  particular  tract  of  land  in  allot- 
ment called  for  the  exercise  of  discretion  and 
Judgment  upon  both  questions  of  law  and 
fact,  and  therefore  vested  in  such  commis- 
sion, in  these  matters,  Judicial  power.  In 
discussing  the  powers  of  the  commission, 
relative  to  determining  an  application  for 
enrollment  as  a  member  of  the  tribe,  in  the 
case  of  Kimberlin  v.  Commission  to  the  Five 
Civilized  Tribes,  104  Fed.  653,  44  C.  C.  A. 
109,  decided  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  it 
Is  said:  "Under  these  acts  of  Congress,  the 
Commission  to  the  Five  Civilized  Tribes  Is 
a  special  tribunal,  vested  with  Judicial  pow- 
ers to  hear  and  determine  the  claims  of  all 
applicants  to  citizenship  In  the  Five  Tribes, 
and  its  enrollment  or  refusal  to  enroll  the 
applicant  in  each  particular  case  constitutes 
its  Judgment  in  that  cause.  In  the  case  be- 
fore us  this  tribunal  has  heard  and  determin- 
ed the  claim  of 'the  plalntlft.    Whether  Its 
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decision  was  right  or  wrong  Is  immaterial  In 
this  court,  and  that  question  will  not  be 
considered.  Congress  saw  fit  to  Intrust  to 
the  Judicial  discretion  of  the  commission 
the  determination  of  the  application  of  the 
plaintiff  in  error,  and  of  every  question  of 
law  and  of  fact  which  that  decision  involv- 
ed." In  the  case  of  Wallace  v.  Adams,  143 
Fed.  716,  74  C.  C.  4-  540,  it  Is  said:  "The 
commission  tinder  the  direction  of  the  Secre- 
tary constitutes  a  special  tribunal  vested 
with  the  judicial  power  to  hear  and  deter- 
mine the  claims  of  all  parties  to  allotments 
of  these  lands  and  to  execute  its  judgments  by 
the  Issues  of  the  allotment  certificates  which 
cons<tltute  conveyances  of  the  right  to  the 
lands  to  the  parties  who  it  decides  are  en- 
titled to  the  property.  This  tribunal  un- 
doubtedly has  exclusive  jurisdiction  to  de- 
termine such  claims  and  to  issue  such  a  con- 
veyance. •  •  •  The  allotment  certificate 
when  issued,  like  a  patent  to  land,  is  dual  in 
its  effect.  It  is  an  adjudication  of  the  spe- 
cial tribunal,  empowered  to  decide  the  ques- 
tion, that  the  party  to  whom  it  issues  is  en- 
titled to  the  land,  and  it  is  a  conveyance  of 
the  right  to  this  title  to  the  aUottee.  U.  S. 
T.  Winona  &  St  Peter  R.  Co.,  15  O.  C.  A.  96, 
103,  67  Fed.  948,  955.  Uke  a  patent,  it  is 
Impervious  to  collateral  attack.  But,  as  in 
the  case  of  a  patent,  if  the  commission  or 
the  Secretary  has  been  induced  to  issue  the 
allotment  certificate  to  the  wrong  party  by 
an  erroneous  view  of  the  law,  or  by  a  gross 
or  fraudulent  mistake  of  the  facts,  the  rights 
fnl  claimant  is  not  remediless.  He  may 
avoid  the  decision  and  charge  the  legal  title 
to  the  lands  in  the  hands  of  the  allottee,  as 
he  may  that  of  the  grant  to  a  patentee,  with 
Ms  equitable  right  to  it  either  on  the  ground 
that,  upon  the  facts  found,  conceded,  or  es- 
tablished without  dispute  at  the  bearing  be- 
fore the  special  tribunal,  its  officers  fell  into 
an  error  in  the  construction  of  the  law  appli- 
cable to  the  case  which  caused  them  to  re- 
fnie  to,  issue  the  certificate  to  him  and  to 
give  it  to  another,  or'  that  through  fraud  or 
gross  mistake  it  fell  into  a  misapprehension 
of  the  facts  proved  before  it  which  had  a 
like  effect  James  v.  Germania  Iron  Co.,  46 
C  C.  A.  476,  479, 107  Fed.  597,  600." 

It  appears  clear  that  the  commission  was 
an  Inferior  federal  tribunal  clothed  with  ju- 
dicial power  and  exclusive  jurisdiction  to 
bear  and  determine  the  contest  in  this  case, 
and  that  the  contest  had  been  filed  and  was 
pending  when  this  suit  to  enjoin  the  parties 
was  brought  We  are  of  the  opinion  that  the 
district  court  was  without  the  power  to  en- 
join Delia  Bowen  and  Rhoda  Anderson  Bow- 
en  as  het  mother  and  next  friend  from  pro- 
ceeding in  the  contest  before  the  commission, 
■8  was  done  in  this  case,  and,  this  being  a 
federal  question,  we  quote  liberally  from  the 
following  decisions  as  decisive  thereof:  As 
early  as  1807  in  a  case  where  the  United 
States  Circuit  Court  had  enjoined  proceed- 
Ingg  in  a  state  court,  in  Diggs  &  Keith  v. 


Wolcott,  4  Cranch,  179,  2  li.  Ed.  587,  it  is 
said:  "The  case  was  argued  upon  its  merits 
by  C.  Lee  and  Seann  for  the  appellants,  and 
by  P.  B.  Key  for  the  appellee;  but  the  court 
being  of  opinion  that  a  Circuit  Court  of  the 
United  States  had  not  jurisdiction  to  enjoin 
'  proceedings  in  a  state  court,  reversed  the  de- 
cree." We  quote  from  Peck  et  ai.  v.  Jenness 
et  al.,  7  How.  624,  12  L.  Ed.  841,  as  follows: 
"It  is  a  doctrine  of  law  too  long  established 
to  require  a  citation  of  authorities  that, 
where  a  court  has  Jurisdiction,  it  has  a  right 
to  decide  every  question  which  occurs  in  the 
cause,  and,  whether  its  decision  be  correct  or 
otherwise,  its  judgment  till  reversed,  is  re- 
garded as  binding  in  every  other  court;  and 
that,  where  the  jurisdiction  of  a  court  and 
the  right  of  a  plaintiff  to  prosecute  his  suit 
in  it  have  once  attached,  that  right  cannot 
be  arrested  or  taken  away  by  proceedings  in 
another  court  These  rales  have  their 
foundation,  not  merely  in  comity,  but  on  ne- 
cessity, for,  if  one  may  enjoin,  the  other  may 
retort  by  injunction,  and  thus  the  parties  be 
without  remedy,  beiag  liable  to  a  process  for 
contempt  in  one,  if  they  dare  to  proceed  in 
the  other.  Neither  can  one  take  property 
from  the  custody  of  the  other  by  replevin  or 
any  other  process,  for  this  could  produce  a 
conflict  extremely  embarrassing  to  the  ad- 
ministration of  Justice.  In  the  case  of  Ken- 
nedy V.  Earl  of  Gassilis,  liord  Eldon  at  one 
time  granted  an  Injunction  to  restrain  a  par- 
ty from  proceeding  in  a  suit  pending  In  the 
Court  of  Sessions  of  Scotland,  which,  -  on 
more  mature  reflection,  he  dissolved,  because 
it  was  admitted,  if  the  Court  of  Chancery 
could  in  that  way  restrain  proceedings  in  an 
independent  foreign  tribunal,  the  Court  of 
Sessions  might  equally  enjoin  the  parties 
from  proceeding  in  chancery,  and  thus  they, 
would  be  unable  to  proceed  in  either  court 
T4ie  fact,  therefore,  that  an  injunction  issues 
only  to  the  parties  before  the  court  and  not 
to  the  court,  Is  no  evasion  of  the  dlflaculties 
that  are  the  necessary  result  of  an  attempt 
to  exercise  that  power  over  a  party  who  is  a 
litigant  in  another  and  independent  forum.'* 
And  in  the  case  of  Tick  Wo  v.  Crowley  (C. 
C.)  26  Fed.  267:  "The  Supreme  Court  has 
likewise  held  that  a  national  court,  not  only 
cannot  directly  restrain  a  state  court  but 
cannot  restrain  Its  proceedings  even  by  an 
injunction  issued  against  the  parties  to  a 
suit  in  the  state  court  In  that  case  it  was 
attempted  to  restrain  the  state  court  through 
an  ihjunction  against  the  parties,  and  the 
Supreme  Court  holds  that  this  cannot  be 
done.  The  same  doctrine  was  repeated  in 
Dial  v.  Reynold,  96  U.  S.  840  [24  L.  Ed. 
644]."  In  Haines  et  al.  v.  Carpenter  et  aL, 
91  U.  S.  254,  23  L>.  Ed.  345,  it  is  said:  "In 
the  first  place,  the  great  object  of  the  suit  is 
to  enjoin  and  stop  litigation  in  the  state 
courts,  and  to  bring  all  the  litigated  quest 
tlons  before  the  circuit  court  This  is  one  of 
the  things  which  the  federal  courts  are  ex- 
pressly prohibited  from  doing."    The  follow- 
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Ing  authorities  sustain  the  doctrine  announc- 
ed In  Peck  et  al.  v.  Jenness  et  al.,  supra; 
Riggs  v.  Johnson  County,  6  Wall.  166,  18  L. 
Ed.  768;  Crescent  City  Live  Stock  L.  &  S.  H. 
Co.  V.  Butchers  U.  S.  H.  &  L.  S.  I-  Co.,  120 
U.  S.  141,  7  Sup.  Ct.  472,  30  L.  Ed.  614; 
Freeman  v.  Howe,  24  How.  450,  16  L.  Ed. 
749;  Buck  v.  Colbath,  3  Wall.  334,  18  L.  Ed. 
257;  Rio  Grande  R.  R.  Co.  v.  Gomlla,  132  U. 
S.  478,  10  Sup.  Ot.  155,  33  L.  Ed.  400;  and 
Central  Nat.  Bank  v.  Sterens,  1C9  U.  S.  432, 
18  Sup.  Ct.  403,  42  L.  Ed.  807,  wherein  the 
above  cases  are  cited. 

We  therefore  hold  that  a  district  court  of 
this  state  Is  without  power  to  enjoin  one 
member  of  the  Choctaw  Tribe  of  Indians 
from  contesting  the  right  of  another  member 
of  the  tribe  before  the  Commission  to  the 
Five  Civilized  Tribes  to  select  and  take  a 
particular  tract  of  the  tribal  lands  in  allot- 
ment, as  was  done  in  this  case,  and,  this  be- 
ing the  only  question  presented  and  consider- 
ed by  the  court,  for  the  reason  stated,  the 
cause  should  be  reversed  and  dismissed. 

PER  CURIAM.    Adopted  in  whole. 

(32  Okl.  503) 

TRAVEIiBRS'  FIRE  INS.  CO.  OF  PINE 

BLUFF,  ARK.,  et  aL  v.  MERCER. 

(Supreme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(Byllahut  hy  the  Court.) 

1.  Insurance  (§  349*)— Forfeitube  of  Pol- 
lov— Default  in  Fbemium  Note. 

A  provision  in  a  contract  of  insurance  that 
provides  that  where  a  note  given  for  a  premi- 
um is  not  paid  when  due  that  the  failure  to 
pay  shall  work  a  forfeiture  of  the  contract  is 
a  valid  one,  and  will  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  891,  895-902,  913;    Dec.  Dig.  S 

2.  Insurance  (§  353*)— Defaui,t  in  Premium 
Note— Forfeitube. 

Where  an  application  for  insurance  con- 
tains a  clause  {iroviding  that,  in  case  a  note  is 
^iven  for  premium  and  is  not  paid  when  due. 
It  shall  work  a  forfeiture  of  the  policy,  but  the 
policy  of  insurance  later  issued  contains  a  pro- 
vision, in  effect,  that,  when  any  premium  has 
not  been  paid  in  casl^  the  contract  of  insur- 
ance may  be  terminated  on  notice  to  the  in- 
sured, held,  that  the  provision  in  the  policy 
modifies  the  forfeiture  clause  in  the  applica- 
tion, to  the  extent  that  notice  to  the  insured 
is  necessary  before  a  forfeiture  can  be  de- 
clared. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Ont.  Dlgj  §{  905-907,  1032,  1033;  Dec.  Dig. 
i  353.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  ftom  Wagoner  County  (Jourt;  W.  T. 
Drake.  Judge. 

Action  by  J.  W.  Mercer  against  the  Travel- 
ers' Fire  Insurance  Company  of  Pine  Bluft, 
Ark.,  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

S.  V.  O'Hare  and  Farrar  L.  McCain,  for 
plaintiffs  In  error.  Sutherlln,  Thigpen  & 
Sponsler,  for  defendant  in  error. 


BREWER,  G.  This  is  a  suit  on  an  insur- 
ance policy  for  loss  by  Are.  The  cause  was 
tried  on  the  26th  day  of  May,  1909.  to  a  jurj-. 
in  the  county  court  of  Wagoner  county.  The 
Jury  returned  a  verdict  of  $950.  The  plain- 
tiff entered  a  remittitur  of  $74.50,  the 
amount  due  by  him  to  the  company  for  pre- 
miums, and  judgment  was  rendered  in  the 
sum  of  $875.50.  Motion  for  new  trial  was 
filed  and  overruled,  exceptions  saved,  and  the 
defendants  as  plaintiffs  in  error  bring  ttiis 
cause  here  for  review. 

The  plaintiffs  in  error  present,  at  the  be- 
ginning of  a  very  able  brief,  the  sole  ques- 
tion to  be  determined  in  this  case,  in  the 
following  words:  "The  contentions  of  the 
plaintiffs  In  error  may  be  reduced  to  and 
practically  summarized  in  one,  1.  e.,  that 
the  court  below  could  not  render  judgment, 
and  the  defendant  in  error  could  not  in  any 
event  recover  Judgment  for  the  reason  that 
the  notes  given  in  payment  of  the  policy 
sued  on  were  due  and  unpaid  at  the  date  of 
the  loss  under  the  policy;  in  other  words, 
that  the  failure  to  pay  the  notes  ipso  facto 
worked  a  forfeiture  of  the  policy,  and  no  re- 
covery could  be  had,  because  there  was  no 
policy  in  force  at  the  date  of  the  loss."  The 
policy  tn  suit  was  issued  May  9,  1908,  and 
was  for  the  term  of  one  year.  Some  time, 
evidently  prior  to  the  date  of  the  policy,  the 
insured  executed  an  undated  application  for 
insurance,  and  two  promissory  notes  for  the 
amount  of  the  premium.  The  notes  are  also 
undated.  On  August  11,  1908,  the  property 
Insured  was  destroyed  by  fire. 

One  of  the  notes  executed  for  premiums 
was  past  due  and  unpaid.  The  application 
for  insurance  contained  the  following  pro- 
vision with  reference  to  unpaid  premiums 
notes:  "*  •  ♦  And,  If  any  payment  on 
the  note  or  notes  given  in  payment  for  pre- 
miums hereon  be  not  paid  when  duei  tlie 
policy  shall  be  void  until  the  same  is  paid, 
when  it  is  to  again  attach."  The  applica- 
tion is  made  the  basis  upon  which  the  policy  is 
to  be  Issued  in  the  following  words:  "  *  *  • 
And  this  application  may  be  referred  to  In 
the  policy  to  be  Issued  thereon,  as  a  part  of 
said  policy  and  as  the  basis  upon  which  said 
company  shall  issue  the  same."  And  further 
provides:  "This  application  shall  not  be  con- 
strued as  a  contract  of  insurance  as  against 
said  company,  until  the  same  shall  be  ap- 
proved by  said  company,  which  approval 
shall  be  evidenced  by  the  Issuance  and  de- 
livery of  their  policy,"  etc.  That  the  appli- 
cation, with  the  provisions  and  covenants 
contained  In  It,  became  i)art  of  the  policy, 
is  not  disputed.  But  the  theory  of  the  de- 
fendant in  error,  and  of  the  court'  at  the 
trial  below,  was  that  the  provision  in  the  ai>- 
plicatlon  relative  to  a  forfeiture  of  the  poli- 
cy for  failure  to  pay  a  premium  when  due 
was  abrogated  or  at  least  modified,  in  the 
contract    of    Insurance — the    policy — Issued 
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after  tbs  receipt  of  the  application,  and 
which  was  delivered  to,  and  accepted  by,  the 
insuted  with  the  modification  so  made.  The 
policy  contains  the  following  proTislon  rel- 
ative to  cancellation  when  premiums  have 
not  been  paid:  "Where  the  consideration 
(preminm)  has  not  bees  actually  paid  in 
cash,  this  company  shall  have  the  right  to 
terminate  this  contract  at  any  time  by  no- 
tice «f  snch  desire  to  the  assured  hereunder, 
and  in  which  event  the  assured  shall  be  lia- 
ble to  this  company  for  the  premium  earn- 
ed on  this  policy  at  pro  rata  rate  for  the 
time  the  policy  has  been  in  force."  The  de- 
fendant in  error  set  up  this  provision  of  the 
policy,  and  testified  without  objection  that 
the  matter  of  the  payment  of  the  notes  was 
explained  to  him  by  the  agent;  that  he  was 
informed  this  meant  that  he  would  be  noti- 
fied when  his  note  was  due;  that  he  was 
never  notified  or  demand  made  on  him;  that 
be  did  not  know  where  his  notes  were  held 
or  where  to  pay  them;  that  he  was  at  all 
times  able  and  willing  to  pay;  that  he  had 
at  alf  times  cash  balances  of  from  $1,000  to 
$6,000  In  the  three  banks  In  Wagoner,  and 
that  be  relied  on  the  provision  in  the  policy 
as  to  notice  before  cancellation.  Where  a 
policy  of  insurance  contains  a  provision  that 
in  case  a  note  is  given  for  premium,  and  the 
same  is  not  paid  when  due,  that  the  failure 
to  pay  shall  work  a  forfeiture  of  the  policy, 
the  provision  is  a  -valid  one,  and  will  be  up- 
held by  the  courts.  And,  where  the  appli- 
cation Is  made  by  its  terms  part  of  and  the 
basis  of  the  contract  of  insurance,  the  same 
rule  will  apply  where  the  provision  as  to 
forfeiture  is  found  in  the  application,  pro- 
vided the  policy  is  silent  on  the  subleict,  or 
lias  DO  provision  abrogating  or  modifying 
the  provisions  of  the  application  as  to  for- 
feiture. Iowa  li.  Ins.  Co.  v.  Lewis,  187  U. 
8.  335,  23  Sup.  Ct.  126,  47  L.  Ed.  204; 
Thompson  v.  Insurance  Co.,  104  U.  S.  252, 
28  U  Bd.  765;  Klein  v.  Ins.  Co.,  104  U.  S. 
88,  26  L.  Ed.  662;  Fowler  v.  Met  L.  Ins. 
Co..  116  N.  T.  389,  22  N.  E.  576,  6  L.  R.  A. 
806:  Holly  V.  Met.  L.  Ins.  Co.,  105  N.  Y.  437, 
11  N.  B.  507;  Blackerby  v.  Cont  Ins.  Co.,  83 
Ky.  574;  Mandego  v.  Life  Ass'n,  64  Iowa, 
139,  17  N.  W.  656,  19  N.  W.  877;  Mclntyre  v. 
Mich.  State  Ins.  Co.,  62  Mich.  194,  17  N. 
W.  781.  However  in  Bale#  v.  Homestead 
Fire  Ins.  Co.,  80  N.  Y.  23,  86  Am.  Rep.  570, 
it  is  said,  and  the  language  has  been  quoted 
with  approval  by  this  court  in  Sullivan  v. 
Merc.  Ttown  Mut  Ins.  Co.,  20  Okl.  472,  94 
Pac.  681  (129  Am.  St  Rep.  761):  "When  a 
clause  in  a  contract  is  capable  of  two  con- 
stmctions,  one  of  which  will  support,  and 
the  other  defeat,  the  principal  obligation, 
the  former  will  be  preferred.  Forfeitures 
are  not  favored,  and  the  party  claiming  a 
forfeiture  will  not  be  permitted,  upon  equivo- 
cal or  doubtful  clauses  or  words  contained  in 
his  own  contract,  to  deprive  the  other  party  ; 


of  the  benefit  of  the  right  or  Indemnity  for 
which  he  contracted."  In  the  instant  case 
we  are  of  the  opinion  that  the  provision  of 
the  policy,  in  effect  providing  that,  if  the 
premium  has  not  been  paid  In  cash,  the 
company  shall  give  notice  to  the  Insured  of 
its  election  to  terminate  the  contract,  is  a 
modification  of  the  forfeiture  clause  found 
In  the  application,  to  the  extent  that  such 
notice  was  required  before  a  forfeiture  took 
place,  and  the  proof  showing  absolutely  that 
none  was  glv.en,  that  the  verdict  of  the  Jury 
is  supported  by  sufficient  evidence,  and  that 
therefore,  the  judgment  of  the  trial  court 
should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 

(SI  Okl.  413) 
ARKANSAS  VALLEY  NAT.  BANK  v. 
CLARK. 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Byttabui  hy  'th«  Court.) 

Apfeai.  and  Erbob  (St  767,  758*)— Review— 

Sbiefs 

Rule  26  of  the  Supreme  Court  (20  OU.  xii, 
05  Pac  viii),  which  provides  that  in  all  cases 
except  felonies  the  brief  of  the  plaintiff  in  er- 
ror in  substance  shall  set  forth  the  material 
parts  of  the  pleadings,  proceedings,  and  facta 
upon  which  reliance  is  had  for  reversal,  so 
that  no  examination  of  the  record  Itself  need 
be  made  in  said  court,  and  shall  also  contain 
specifications  of  the  errors  complained  of,  sep- 
arately set  forth  and  numbered,  is  mandatory, 
and  where  it  is  not  observed,  and  counsel  for  the 
defendant  in  error  in  his  brief  insists  that  such 
rule  has  not  been  complied  with,  the  plaintiff 
in  error,  making  no  request  for  permission  to 
amend  its  brief,  permits  said  cause  to  be  sub- 
mitted with  the  briefs  in  that  condition,  the 
alleged  errors  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3092,  3093;  Dec  Dig.  St 
757,  758.*] 

EJrror  from  District  Court  Pawnee  Coim- 
ty;    John  Caruthers,  Judge. 

Action  between  the  Arkansas  Valley  Na- 
tional Bank  and  E.  M.  Clark.  From  the 
Judgment  the  Bank  brings  error.    Dismissed. 

Eagleton  &  Blddlson,  for  plaintiff  in  error. 
Louis  S.  Wilson,  Victor  O.  Johnson,  and  E. 
M.  Clark,  for  defendant  In  error. 

WILLIAMS,  J.  The  brlet  of  plaintiff  in 
error  was  filed  on  January  19,  1910;  that 
of  defendant  in  error  on  January  25,  1911 
On  May  1,  1911,  plaintiff  in  error  filed  a 
reply  brief.  Counsel  for  defendant  in  error 
insist  that  the  appeal  should  be  dismissed, 
on  the  grounds  that:  (1)  The  brief  contains 
no  abstract  or  abridgment  of  the  transcript 
covering  the  pleadings  assailed  in  the  peti- 
tion in  error;  (2)  that  there  Is  no  index  to 
any  abstract;  (3)  that  the  instructions  com- 
plained of  are  not  set  out  in  totldem  verbis;  ■ 
and  (4)  that  said  brief  contains  no  specifica- 
tions of  the  errors  complained  of,  separately 
set  forth  and  numbered. 
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Rale  25  of  this  court  (20  Okl.  zU,  95  Pac. 
Till)  requires  the  brief  ot  plaintiff  in  error 
to  meet  such  requirements.  Both  briefs  ot 
plaintiff  In  error  in  this  case  wholly  failing 
to  meet  this  requirement,  the  appeal  must  be 
dismissed.  Roof  t.  Franlis,  26  Okl.  392,  110 
Pac.  1096;  Seaver  ▼.  RulUon,  116  Pac.  802; 
Queen  of  Ark.  Ins.  Co.  t.  Public  School 
District,  140  a.  W.  (Ark.)  135.  AU  the  Jus- 
tices concur. 

(S>  Okl.  483) 

ST.  LOUIS  &  S.  F.  R.  CO.  t.  BROWN. 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Byllahui  hy  the  Court.) 

RAIIBOADS      (I     415*)— OpKBAIION— INJTBIES 

TO  Aniicals  on  Tback. 

In  an  action  against  a  railway  company 
to  recover  for  a  cow,  killed  by  ita  train  at  a 
place  where  the  herd  law  is  in  force.  It  is  er- 
ror to  instruct  the  Jary  that  it  is  the  doty  of 
those  operating  its  trains  to  keep  a  constant 
and  proper  lookout  to  discover  cattle  and  other 
stock  that  may  be  on  its  track  or  in  danger- 
ous proximity  thereto.  In  such  cases,  the  dnty 
of  defendant's  employes  Is  to  exercise  ordinary 
care  to  avoid  injuring  the  animals  after  their 
peril  is  discovered. 

[Ed. ,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1476-1482;   Dec.  Dig.  {  415.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Marshall  County  Court;  J.  W. 
Falkner,  Judge. 

Action  by  M.  E.  Brown  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded  for  new 
trial. 

W.  F.  Evans,  R.  A.  Klelnshmidt,  and  Fred 
E.  Suits,  for  plaintiff  in  error.  Summers 
Hardy  and  Wm.  M.  Franklin,  for  defendant 
in  error. 

SHARP,  C.  This  action  was  originally 
brought  before  a  justice  of  the  peace  In  Mar- 
shall county.  On  the  trial,  the  plaintiff  pre- 
vailed. Upon  appeal  to  the  county  court, 
plaintiff  again  recovered  judgment 

Marshall  county  Is  situated  in  what  was 
formerly  the  Indian  Territory,  and,  prior  to 
admission  into  the  Union  of  the  state  of 
Oklahoma,  the  eastern  part  thereof,  com- 
monly known  as  the  Indian  Territory,  was 
without  a  law  restraining  domestic  animals; 
but,  on  the  contrary,  such  animals  were  per- 
mitted to  run  at  large.  Article  1,  c.  1,  p.  39, 
of  the  Session  Laws  of  1903,  providing  for  a 
herd  law,  was  extended  in  force  in  the  state 
by  the  Schedule  to  the  Constitution  and  the 
enabling  act  Leflore  v.  Sanders,  24  Okl. 
301,  103  Pac.  858.    It  provides: 

"Section  1.  Every  owner  of  swine,  sheep, 
goats,  stallions,  or  jacks,  shall  restrain  them 
at  all  times  and  seasons  of  the  year  from 
running  at  large,  in  the  territory  of  Okla- 
homa. 

"Sec.  2.  All  domestic  animals  other  than 
those  mentioned  in  section  one  hereof,  shall 


be,  by  the  owner  thereot  restrained  from 
running  at  large  in  said  territory,  unless 
permitted  to  run  at  large  as  hereafter  pro- 
vided in  this  act" 

The  statute  then  provides  for  the  creation 
of  stock  districts,  the  holding  of  elections, 
etc.,  whereby  certain  territory  may  be  re- 
leased from  the  operation  of  the  statute. 

It  is  not  shown  by  the  record  that  either 
Marshall  county  or  that  part  thereof  where- 
in the  accident  occurred  had  been  released 
from  the  operation  of  this  statute  at  the 
time  of  the  killing  of  the  cow  of  defendant 
In  error;  and  we  cannot  indulge  the  pre- 
sumption that  it  was,  but,  on  the  other  band, 
must  conclude  that  this  law  was  In  force  In 
Marshall  oounl7. 

Section  1388  of  Snyder's  Compiled  Laws, 
1909,  provides:  "It  shall  be  the  dnty  of  ev- 
ery person  or  corporation  owning  or  oper- 
ating any  railroad  in  the  state  of  Oklahoma 
to  fence  its  road,  except  at  public  highways 
and  station  grounds,  with  a  good  and  law- 
ful fence." 

Section  1392  provides:  "Whenever  any 
railroad  corporation  or  the  lessee,  person, 
company,  or  corporation  operating  any  rail- 
road, shall  neglect  to  build  and  maintain 
such  fence,  as  provided  in  this  act,  such 
railroad  corporation,  lessee,  person,  com- 
pany, or  corporation  operating  the  same, 
shall  be  liable  for  all  animals  killed  by  rea- 
son of  the  failure  to  construct  such  fence." 

We  do  not  understand  that  the  action  was 
predicated  upon  this  latter  statute,  but,  in- 
stead, was  based  upon  the  company's  com- 
mon-law liability  for  the  n^ligent  acta  of 
its  servants  and  employ&i.  We  agree  with 
counsel  for  defendant  in  error  that  the  onus 
was  upon  the  railway  company  to  show  that 
the  accident  occurred  at  a  point  where  it 
was  by  statute  exempted  from  maintaining 
a  fence  along  its  road.  Union  Pacific  R.  R. 
Co.  V.  Dycbe,  28  Kan.  200,  and  cases  cited. 
International,  etc.,  Ry.  Co.  v.  Dunham,  68 
Tex.  231,  4  S.  W.  472,  2  Am.  St  Rep.  484; 
Wilder  V.  Chicago,  etc.,  Ry..  Company,  70 
Mich.  382,  38  N.  W.  289 ;  Cox  v.  Minneapo- 
lis, etc.,  Ry.  Company,  41  Minn.  101,  42  N. 
W.  924;  Indianapolis,  etc.,  Ry.  Co.  v.  Lindley, 
76  Ind.  426. 

Ed  Michael,  a  witness  for  defendant  in 
error,  testified 'that  the  animal  was  about 
200  feet  from  the  depot,,  within  the  east 
switch.  G.  T.  Jewell,  the  front  brakeman, 
testified  that  when  he  saw  the  cow  he  was 
In  the  gangway  between  the  engine  and  the 
tender,  about  100  feet  from  the  front  end  ' 
of  the  depot  or  platform  at  WoodviUe ;  that 
the  cow  was  struck  about  60  or  65  feet  south 
of  the  platform.  E.  A.  Heffner,  fireman, 
testified  that  he  rang  the  bell  in  going 
through  stations  and  over  street  crossings, 
and  that  he  was  ringing  the  bell  when  he 
first  saw  the  cow,  and  that  he  was  about 
two  rail  lengths,  or  60  feet  from  the  depot 
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when  the  cow  was  strnck,  and  that  the  train 
was  stopping  for  the  station.  O.  W.  Jones, 
station  agent,  testtfled  that  he  looked  out  of 
the  window  and  saw  the  pieces  of  the  animal 
working  oat  from  under  the  engine  as  it 
came  up  to  the  depot.  It  was  admitted  that 
the  accident  occurred  within  the  incorpor- 
ated limits  of  Woodville,  and  there  was  oth- 
er testimony  that  the  accident  occurred  near 
the  depot 

Station  grounds,  prima  fade,  It  has  been 
said.  Include  all  the  right  of  way  left  un- 
fenced  between  the  switches  and  cattle 
guards  on  either  slae  of  the  platform,  with 
the  switches  and  side  tracks,  unless  they 
are  shown  to  be  unreaspnable  in  extent.  Ing- 
ham on  the  Law  of  Animals,  684;  Mills  & 
Le  Claire  Lumber  Co.  v.  Chicago,  etc.,  Ry. 
Co.,  94  Wis.  336,  68  N.  W.  »06. 

Counsel  for  plalntUC  in  error  requested  the 
court  to  Instruct  that,  if  the  Jury  found 
from  the  evidence  that  the  animal  was  graz- 
ing or  roaming  near  its  tracks  within  the 
station  grounds  of  the  town  of  Woodville, 
and  that  the  animal  in  question  did  not  make 
any  move  to  gO  uiwn  the  track  of  defendant 
and  In  front  of  the  approaching  train  until 
the  train  had  approached  so  near  the  animal 
as  to  make  it  dangerous  or  Impossible  to 
stop  the  train  before  hitting  it,  taking  into 
consideration  the  speed  of  the  train,  they 
should  find  the  Issues  for  the  defendant. 
The  court  refused  to  so  instruct  This  In- 
Btmctlon  would  have  presentad  squarely  to 
the  Jnry  the  question  whether  or  not  the 
animal  was  killed  within  the  station  grounds, 
and  defendant  in  error  will  not  be  heard  to 
say  that  the  company  failed  in  its  proof 
on  this  issue. 

Whether  a  railway  CMupany  is  under  an 
obligation  to  fence  its  road  at  any  particu- 
lar point  Is,  where  the  facts  are  undisputed, 
a  question  of  law  for  the  court;  but  whether 
a  certain  point  constitutes  a  part  of  the 
station  grounds,  where  the  company  may  by 
statute  be  exempted  from  maintaining  a 
fence,  is  a  question  of  fact  Klllott  on  Rail- 
roads, 1202.  Among  the  instructions  given, 
were  the  following:    ' 

"Tou  are  further  instructed,  gentlemen  of 
the  Jury,  that  it  is  the  duty  of  railroad  com- 
panies, in  the  movement  and  operation  of 
their  trains  over  the  railroad,  to  use  ordi- 
nary care  and  prudence  to  avoid  Injuring 
stock  and  keep  a  constant  and  proper  look- 
out to  discover  cattle  and  other  stock  that 
may  be  in  dangerous  proximity  to  the  rail- 
road or  on  its  track,  and  to  use  all  ordinary 
prudence  and  care  to  avoid  injuring  stock 
when  so  found.  Therefore  you  are  instruct- 
ed that  It  is  the  duty  of  the  defendant  to 
keep  a  lookout  for  stock  that  might  be  on 
the  defendant's  track  or  in  dangerous  prox- 
imity to  it,  and,  when  such  cattle  are  dis- 
covered, to  use  ordinary  care  to  prevent  kill- 
ing same;  and  after  using  such  care  and 
prudence,  if  same  might  have  been  discov- 
ered by   ordinary  care,  and  the  defendant 


failed  to  use  such  ordinary  care  to  prevent 
injuring  or  killing  the  same,  then  your  ver- 
dict should  be  for  the  plaintlfT. 

"Xon  are  further'  Instructed  that  if  the 
employes  of  the  defendant  did  not  use  or- 
dinary care  to  discover  said  stock,  and  did 
not  keep  a  lookout  for  the  cow,  unless  said 
cow  was  in  such  close  proximity  to  the  track 
as  to  prevent  the  killing  and  injury  by  the 
use  of  ordinary  care,  then  your  verdict  should 
be  for  the  plaintiff. 

"Ton  are  Instructed  that  it  was  the  duty 
of  the  defendant  to  keep  a  lookout  for  stock 
tluit  might  be  upon  the  defendant's  track  or 
in  dangerous  proximity  to  it,  and  that  when 
said  cattle  were  discovered  to  use  ordinary 
care  to  prevent  injuring  or  killing  the  same; 
and  if,  after  seeing  said  animal,  or  after 
same  might  have  been  discovered  by  the  use 
of  ordinary  care,  the  defendant  failed  to  use 
ordinary  care  to  prevent  injuring  or  killing 
same,  that  then  your  verdict  should  be  for 
the  plaintiff. 

"You  are  further  instructed  that  the 
rate  of  speed  at  which  a  train  may  be  run 
depends  upon  the  attending  conditions  and 
circumstances,  taking  into  consideration  the 
locality,  the  density  of  population,  and 
the  probabilities  that  persons  or  stock  may 
be  upon  the  track  or  In  close  proximity 
thereto. 

"Ton  are  further  instructed  that  If  you 
find  that  the  plaintiff's  cow  was  killed  with- 
in the  corporate  limits  of  the  town  of  Wood- 
ville, and  that  said  town  Is  a  thickly  populat- 
ed community,  and  that  the  defendant  had 
reasons  to  believe  that  stock  might  be  found 
In  and  about  the  right  of  way  and  upon  its 
track  In  said  town,  and  that  said  defendant, 
under  all  these  circumstances,  did  not  use 
ordinary  care  to  discover  cattle  upon  or  near 
its  tracks,  and  after  discovering  them,  or 
after  they  might  have  been  discovered  by 
the  use  of  ordinary  care,  failed  to  use  or- 
dinary care  to  prevent  Injuring  or  killing 
them,  then  your  verdict  should  be  for  the 
plaintiff." 

In  giving  the  instructions  that  it  was  the 
duty  of  the  company,  acting  through  its 
servants  and  employes,  to  keep  a  lookout  for 
stock  that  might  be  upon  the  track  or  in 
dangerous  proximity  thereto,  in  any  one  of 
the  several  forms  presented,  we  think  the 
trial  court  erred.  The  decisions  of  this  court 
in  Missouri,  etc.,  Ry.  Company  v.  Shepherd, 
20  Okl.  626,  05  Pac.  243,  Saint  Louis,  etc.. 
Ry.  Co.  V.  Huff,  26  Okl.  2.51,  109  Pac.  2.32. 
Fort  Smith,  etc.,  Ry.  Company  v.  Benson. 
26  Okl.  246,  109  Pac.  77,  Fort  Smith,  etc.,  Ry. 
Company  v.  Collins,  26  Okl.  82,  108  Pac.  550,' 
Saint  Louis,  etc.,  Ry.  Company  v.  Loftis,  25 
Okl.  496,  106  Pac.  824,  and  Missouri,  etc.,  Ry. 
Company  v.  Ford,  24  Okl.  352,  103  Pac.  602, 
were  all  cases  arising  in  the  Indian  Terri- 
tory, and  were  baaed  on  the  law  then  In 
force,  permitting  domestic  animals  to  run  at 
large.  This  question  had  been  settled  by  a ' 
long  line  of  decisions  of  the  Circuit  Court  of 
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Appeals  of  tbe  Eighth  Circuit,  or.  on  appeal 
from  thte  United  States  Court  of  Appeals  for 
the  Indian  Territory. 

When  the  foregoing  rale  of  decision  was 
established,  the  Indian  Territory  was  a  graz- 
ing country,  where  cattle  In  large  numbers 
ran  at  large,  and  the  owners  thereof  were 
not  bound  to  fence  them  up;  neither  were 
tbe  railway  companies  compelled  to  fence 
them  out  Gulf,  etc.,  Ry.  Company  v.  Wash- 
ington, 49  Fed.  347,  1  C.  O.  A.  286.  The 
rich  agricultural  resources  of  the  territory 
were  developed  to  only  a  small  extent.  Time 
has  wrought  a  great  change  In  conditions 
and  the  law.  Now  tbe  agricultural  Interests 
control  all  others  In  Importance.  The  open 
range  has  given  way,  to  the  Inclosed  field; 
cattle  grazing  has  been  succeeded  by  hus- 
bandry. Domestic  animals  are  restrained 
by  reason  of  the  statute,  and  railway,  com- 
panies are  required  to  fence,  except  at  cross- 
ings and  station  grounds.  There  Is  a  statu- 
tory duty  Imposed,  both  upon  the  owner  of 
domestic  animals  and  upon  railway  compa- 
nies; hence  the  earlier  decisions  are  no 
longer  controlling  on  this  court,  and  cases 
arising  subsequent  to  November  16,  1907,  un- 
less in  localities  where  the  herd  law  has 
been  suspended,  would  be  governed  by  a  dif- 
ferent rale  of  decision,  as  heretofore  deter- 
mined in  Atchison,  etc.,  By.  Company  v. 
Davis  *  Young,  26  Okl.  359,  109  Pac.  551,  and 
Atchison,  etc.,  Ry.  Company  v.  Ward,  120  Pac. 
982,  not  yet  officially  reported.  In  the  syl- 
labus to  the  former  case.  It  Is  said:  "The 
plaintiff's  mules  having  trespassed  upon  the 
railroad  track  of  defendant  without  any  ac- 
tual fault  on  the  part  of  said  plaintiffs,  after 
the  pretence  and  pern  of  the  mulet  were 
knovm  to  It,  the  obligation  rested  upon  it  to 
exercise  ordinary  care  In  the  management  of 
Its  trains  to  prevent  injury  to  such  mules." 
While  the  syllabus  to  the  latter  case  is  as 
follows:  "In  an  action  against  the  railroad 
company  to  recover  for  horses  killed  and  in- 
jured by  its  train  in  a  county  where  the  herd 
law  is  In  force.  It  is  error  to  instract  that  it  Is 
the  duty  of  employes  in  charge  of  the  train 
to  exercise  reasonable  care  to  discover  ani- 
mals on  the  track.  In  such  cases,  the  duty 
of  defendant's  emplpySs  is  to  exercise  ordi- 
nary care  to  avoid  Injuring  them  after  they 
are  discovered." 

In  Memphis  &  Little  Rock  Railway  Co.  v. 
Kerr,  62  Ark.  162,  12  S.  W.  329,  5  L.  R.  A. 
429,  20  Am.  St.  Rep.  159,  approvingly  quoted 
from  In  Atchison,  etc.,  Ry.  Co.  v.  Davis  & 
Young,  supra,  It  was  said:  "The  extent  of 
the  duty  which  a  railroad  company  owes  to 
the  stock  upon,  its  track  Is  that  the  engineer 
In  charge  of  the  train  at  the  time  shall  use 
ordinary  or  reasonable  care,  after  the  stock 
is  discovered  by  him,  to  prevent  injuring  it, 
and  this  negatives  the  Idea  that  tbe  engineer 
Is  bound  to  keep  a  lookout  for  stock."  See, 
also,  Central  Branch  R.  Oo.  v.  Lea,  20  Kan. 
353;    Stacey  v.  Winona,  etc.,  Ry.  Company, 


42  Minn.  168,  43  N.  W.  905;  Davidson  T. 
Central  Iowa  Railway  Company,  75  Iowa,  22, 

39  N.  W.  163;  International,  etc.,  Ry.  Co.  t. 
Dunham,  68  Tex.  231,  4  S.  W.  472,  2  Am.  St. 
Rep.  484 ;  Russell  v.  Maine  Central  Railway 
Co.,  100  Me.  406,  61  Atl.  899 ;  Roberds  v. 
Mobile,  etc.,  Ry.  Company,  74  Miss.  334,  21 
South.  10;  Borneman  v.  Chicago,  etc,,  Ry.' 
Comp&ny,  19  S.  D.  459, 104  N.  W.  208. 

In  International  &  Great  Northern  Ry.  Co. 
V.  Cooke,  64  Tex.  151,  Stayton,  J.,  speaking 
for  the  court,  said:  "If,  however,  there  be  a 
valid  ordinance  of  a  city,  or  a  statute,  in 
force,  at  the  time  and  place  where  the  Inju- 
ry occurs,  by  which  the  rannlng  at  large 
of  stock  is  made  unlawful,  then  the  entry  of 
the  animals  upon  a  railway  track  or  other 
nnlnclosed  land  Is  a  trespass.  In  such  case, 
a  railway  company  will  not  be  responsible 
to  owners  for  Injury  done  by  Its  cars  to  ani- 
mals entering  upon  Its  track,  unless  the  con- 
duct of  its  employes  amounts  to  gross  negli- 
gence as  heretofore  defined;  for,  under  such 
circumstances,  railway  companies  are  oiti- 
tled  to  presume  that  all  persons  will  comply 
with  the  law  which  forbids  the  owner  to  per- 
mit his  animals  to  run  at  large;  hence  are 
excused  from  the  exercise  of  that  care  which 
will  not  be  necessary  if  the  owner  complies 
with  the  law,  and  are  excused  from  the  ex- 
ercise of  such  care  as  they  would  exercise, 
were  it  lawful  for  animals  to  be  at  large, 
and  therefore  expected  to  be  so."  Houston, 
etc.,  Ry.  Company  v.  Holllngsworth,  29  Tex. 
Civ.  App.  306.  68  S.  w;  724;  Missouri,  etc., 
Ry.  Company  v.  Tolbert  (Tex.)  90  S.  W.  606 ; 
Houston,  etc.,  Ry.  Company  y.  Jones  (Tex.) 

40  8.  W.  846;  Missouri,  etc.,  Ry.  Company 
V.  Russell  (Tex.)  43  8.  W.  676. 

In  what  manner  the  animal  killed  escaped 
from  the  owner's  tnclosnre  or  came  to  be  at 
large  is  not  shown  by  the  testimony;  and 
we  do  not  deem  the  fact  that  cattle  had  been 
permitted  to  run  at  large  in  the  town  of 
Woodvllle  as  evidence  of  the  fact  that  the 
cow,  on  the  day  in  question,  was  rightfully 
at  large. 

This  court  has  refused  to  follow  the  rule 
announced  in  Texas  and  other  states,  making 
the  company  liable  for  only  wanton  and  will- 
ful negligence,  where  the  animal  killed  was 
unlawfully  running  at  large,  and  It  would 
be  Inconsistent  with  the  statute  restraining 
animals  from  running  at  large  to  require  a 
lookout  to  be  kept  where  animals  could  be  ai 
large  only  unlawfully;  and  we  believe  the 
correct  rule  to  be  that  a  railway  company  Is 
required  to  exercise  only  ordinary  care  to 
avoid  injuring  trespassing  animals  after  they 
are  discovered  on  or  in  dangerous  proximity 
to  the  track.  This  rale  should  not  be  con- 
strued to  extend  to  cases  where  domestic 
animals  are  in  the  custody  and  under  tbe 
control  of  a  drover  or  other  person.  We  are 
not  unaware  that  tbe  rule  here  announced 
has  been  changed  by  act  of  tbe  Legislature 
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In  many  states,  particularly  in  Arkansas. 
Tbe  question  Is  one  for  legislative,  and  not 
lodicla],  relief. 

For  tiie  reasons  assigned,  the  Judgment  of 
the  trial  court  should  be  set  aside,  and  the 
cause  reversed  and  remanded  for  a  new  trial. 

PER  CURIAM.    Adopted  In  whole. 


m  ou.  Ml) 

ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  FOSTER 

LUMBER  CO. 
(Supreme  Court  of  Oklahoma.    May  9,  1911.) 

(Syllabus  iy  the  Court.) 

1.  ComiKRCE  (i  80*)  —  Regulation  —  Inter- 
state Shipment— JUDICIAL  Supekvision. 

A  circuit  court  of  the  United  States  is 
without  jurisdiction  to  enjoin  tbe  enforcement 
by  a  railroad  company  of  an  interstate  rate,  on 
the  ground  that  it  is  unreasonable  or  discrim- 
inatory, in  advance  of  action  thereon  by  the  In- 
terstate Commerce  Commission,  which  is  vest- 
ed by  Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St.  1901. 
p.  3l54],  as  amended  by  Act  June  29,  190<5,  c. 
3591,  34  Stat.  584  [U.  S.  Comp.  St.  Supp. 
1909,  p.  1149],  with  exclusive  jurisdiction  to 
determine  such  questions  in  the  first  instance. 
[EA.  Note. — For  other  cases,  see  Commerce, 
Dec  Dig.  S  89.*] 

2.  Carkiers    (§.  76*)— Carriage  of  Goods— 
Recovert  of  Possession. 

A  void  order  of  injunction  purporting  to 
annul  a  published  and  established  higher  rate 
and  directing  the  maintenance  of  a  lower  rate 
for  carriage  of  goods  by  an  interstate  trans- 
portation company  will  not  authorize  the  con- 
signee on  a  refusal  of  a  tender  of  the  lower 
rate  to  recover  in  replevin  from  such  trans- 
portation company  an  interstate  shipment  of 
goods  in  its  possession  held  by  it  for  the  pay- 
ment of  the  established  rate  attempted  to  be 
saperseded  by  such  order. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  256-271,  863;    Dec.  Dig.  %  76. •] 

Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  the  Foster  Lumber  Company 
against  the  Atchison,  Topeka  &  Santa  Vi 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded  with  instructions. 

Robert  Dunlap,  Cottlngham  &  Bledsoe,  and 
George  M.  Green,  for  plaintiff  in  error.  L.  B. 
Pope  and  P.  W.  Cress,  for  defendant  in  er- 
ror. 

DUNN,  J.  This  action  presents  error  from 
the  district  court  of  Noble  county.  For  the 
consideration  thereof  the  court  will  assume 
the  facts  have  been  established  In  accordance 
with  the  contention  of  defendant  in  error, 
which  was  plaintiff  in  the  lower  court.  Ac- 
tion was  begun  on  the  Ist  day  of  June,  1906, 
by  defendant  in  error  as  plaintiff  against  the 
plaintiff  in  error  to  recover  In  replevin  a  car 
of  shingles  in  its  possession  at  its  station  at 
Red  Rock.  The  shingles  involved  had  been 
shipped  from  Everett,  Wash.,  on  May  9, 1908. 
to  Red  Rock,   Olil.,  over  the  lines  of  the 


Northern  Pacific  Railway  Company  to  Bil- 
lings, Mont.,  from  that  station  to  Concordia, 
Kan.,  over  the  Chicago,  Burlington  &  Qulney 
RaUway  line,  and  from  Concordia  to  Red 
Rock,  over  defendant's  line.  When  the  car 
arrived  at  its  destination,  the  plaintiff  offer- 
ed to  pay  the  freight  on  the  same  at  tbe  rate 
of  74%  cents  per  100  pounds.  The  agent  of 
the  defendant  company  declined  to  accept 
the  same  and  demanded  79%  cents  per  100 
pounds  under  the  theory  that  the  latter  was 
tbe  legal  rate  duly  established  according  to 
law.  Without  going  into  detail,  it  may  be 
stated  that  the  controversy  between  them 
over  the  rate  grew  out  of  substantially  the 
following  facts:  Prior  to  November  1,  1907, 
certain  railway  companies,  among  which  were 
those  named  above  with  the  exception  of  the 
defendant,  had  for  such  shipments  an  es- 
tablished rate  of  74%  cents,  but,  desiring  to 
put  into  force  the  higher  rate  and  the  one 
claimed  by  the  agent  of  the  defendant,  duly 
published  the  same  to  take  effect  Noveml)er 
1,  1907.  Prior  to  that  date  and  in  October, 
1907,  the  lumber  companies  claiming  that  the 
proposed  rate  was  unreasonable  and  exces- 
sive secured  of  the  United  States  Circuit 
Court  for  the  Western  District  of  Washing- 
ton, Northern  Division,  an  injunction  against 
tbe  said  rate,  and  it  is  the  claim  of  plaintiff 
in  this  case  that  by  virtue  of  said  Injunction 
the  lower  rate  controlled  and  that  the  de- 
fendant was  not  justified  in  demanding  the 
higher  rate.  Tbe  defendant  claims  that  it 
was  bound  by  the  published  rate  of  79% 
cents,  and  that  to  collect  a  lower  rate  would 
be  in  violation  of  the  Interstate  Commerce 
Law,  for  which.  If  knowingly  done.  It  would 
be  criminally  liable.  It  is  the  claim  of  coun- 
sel for  defendant  that  the  court  which  grant- 
ed the  injunction  was  without  Jurisdiction 
of  the  subject-matter  in  that  action,  and  that 
the  decree  rendered  therein  was  void.  As 
plaintiff  must  rely  to  succeed  upon  the  validi- 
ty of  this  decree  or  at  least  upon  the  juris- 
diction of  the  court  to  render  it,  and  as  a  de- 
cision on  that  question  adversely  to  it  would 
be  conclusive  of  the  case,  we  first  address 
ourselves  thereto. 

[1]  The  proposition  is  one  which  has  had 
the  attention  of  a  number  of  the  federal  and 
state  courts,  and  there  is  no  little  conflict  of 
opinion;  hence  counsel  for  the  respective 
parties  are  each  able  to  cite  a  respectable  ar- 
ray of  authorities  to  sustain  their  various 
contentions.  It  is  needless  to  say,  however, 
that  the  final  arbiter  of  this  question  is  the 
Supreme  Court  of  the  United  States,  and  its 
conclusion  thereof  is  one  to  which  all  other 
authority  must  bow.  Counsel  for  plaintiff 
rely  upon  the  authority  of  Northern  Pacific 
R.  Co.  V.  Pacific  Coast  Lumber  Mfgrs.'  Ass'n 
et  al.,  165  Fed.  1,  91  C.  C.  A.  39,  which  ap- 
pears to  have  been  the  identical  case  in  which 
the  injunction  was  issued.  In  that  case  the 
Circuit  Court  of  Appeals  of  the  Ninth  Clr- 
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cnlt,  predicating  its  opinion  upon  Its  con- 
struction of  the  case  of  Southern  Hallway 
Co.  V.  Tift,  206  U.  S.  428,  27  Sup.  Ct.  709,  61 
L.  Ed.  1124,  11  Ann.  Gas.  846  (In  which  dis- 
tinguishing the  case  of  Texas  &  Pacific  B- 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  420, 
27  Sup.  Ct  350,  61  L.  Ed.  553,  9  Ann.  Cas. 
1075),  Justice  McKenna,  considering  the  facts 
there  Involved,  said:  "In  the  case  at  bar, 
however,  there  are  assignments  of  error  bas- 
ed on  the  objections  to  the  Jurisdiction  of 
the  Circuit  Court  These  might  present  seri- 
ous questions  in  view  of  our  decisions  in 
Texas  &  Pacific  B.  Co.  v.  Abilene  Cotton  Oil 
Co.,  204  a  S.  426,  27  Sup.  Ct  360,  51  L.  Ed. 
553  [9  Ann.  Gas.  1075],  upon  a  difTerent 
record  than  that  before  us.  We  are  not  re- 
quired to  say,  however,  that,  because  an  ac- 
tion at  law  for  damages  to  recover  unreason- 
able rates  which  have  been  exacted  In  ac- 
cordance with  the  schedule  of  rates  as  filed 
la  forbidden  by  the  Interstate  Commerce  Act, 
a  suit  in  equity  is  also  forbidden  to  prevent 
a  filing  or  enforcement  of  unreasonable  rates 
or  a  change  to  unjust  or  imreasonable  rates." 

The  force  which  this  language  of  the  court 
carried  seems  to  have  received  added  vigor 
by  the  headnotes  to  the  case  (Tift  Case), 
paragraph  1  (11  Ann.  Cas.  846)  of  which 
reads  as  follows:  "Under  the  broad  powers 
conferred  upon  the  United  States  Circuit 
Court  by  section  16  of  the  federal  Interstate 
Commerce  Act  (Act  Feb.  4,  1887,  as  amend- 
ed by  Act  March  2, 1889,  c.  382,  8  5,  25  Stat 
L.  859,  3  Fed.  Stat  Annot  844  [U.  S.  Comp. 
St  1901,  p.  3167]),  a  circuit  court  sitting  In 
equity  has  power  to  hear  and  determine  a 
petition  complaining  of  an  advanced  and  ex- 
cessive schedule  of  freight  rates  and  to  en- 
join the  maintenance  of  such  schedule  of 
rates,  although  an  action  at  law  to  recover 
unreasonable  rates  exacted  is  forbidden  by 
the  Interstate  Commerce  Act" 

The  Tift  Case,  decided  In  May,  1907,  seems 
to  have  afforded  the  only  apparent  authority 
for  the  decisions  of  the  Inferior  courts  of 
the  state  and  nation  which  have  asserted 
Jurisdiction  to  enjoin  excessive  rates  propos- 
ed by  interstate  carriers.  While  the  doctrine 
that  Jurisdiction  existed  lias  been  accepted 
by  some  of  the  courts,  it  has  not  been  with- 
out adverse  declaration  on  the  part  of  others, 
which,  while  their  conclusions  are  no  more 
final  than  those  holding  otherwise,  yet  as 
they  are  in  the  majority  and  accord  with 
the  ultimate  expression  of  the  Supreme  Court 
of  the  United  States,  we  do  not  .deem  It 
amiss  to  notice  a  few  of  them  to  have  the 
benefit  of  some  of  the  reasons  given.  For 
Instance,  the  Circuit  Court  of  Appeals  of  the 
Fifth  Circuit,  in  the  case  of  Atlantic  Coast 
Line  B.  Co.  v.  Macon  Grocery  Co.  et  al.,  166 
Fed.  206,  218,  92  C.  C.  A.  114,  126,  Judge 
McCormick  after  quoting  from  the  Tift  Case, 
says:  "We  are  clear  in  our  conviction  that 
there  is  nothing  in  the  Tift  Case  to  support 
the  Jurisdiction  of  the  Circuit  Court  in  en- 


tertaining the  bill  exhibited  by  the  appellees 
In  this  case,  and  because  we  find  nothing  in 
the  numerous  decisions  of  the  Supreme  Court 
which  we  have  examined  to  weaken  the  con- 
viction we  have  expressed  that  the  reason- 
ing which  is  convincing  and  controlling 
against  the  entertaining  of  an  action  at  law 
for  damages  occasioned  by  the  enforcement 
of  unreasonable  rates  which  have  been 
exacted  in  accordance  with  the  schedule  of 
rates  as  filed  Is  forbidden  by  the  Interstate 
Commerce  Act  for  a  stronger  reason,  a  suit 
in  equity  is  also  forbidden  to  prevent  a  filing 
or  enforcement  of  a  schedule  of  rates,  or  a 
change  to  unjust  or  unreasonable  rates,  it  is 
also  forbidden  by  the  Interstate  Commerce 
Act,  because  it  would  work  an  Incalculably 
greater  mischief." 

This  language  from  the  Tift  Case  was 
again  quoted  by  District  Judge  Keller,  in 
the  case  of  Columbus  Iron  &  Steel  Co.  y. 
Kanawha  &  M.  By.  Co.  (O.  C.)  171  Fed.  713, 
722,  and  of  it  said :  "In  most  of  the  opinions 
cited  by  plalntlfC  to  sustain  the  Jurisdiction 
contended  for,  this  passage  has  been  the 
basis  of  the  court's  holding  that  the  Jurisdic- 
tion existed ;  and,  stripped  of  all  connection 
with  its  context,  the  dictum  might  seem  to 
give  encouragement  to  the  view  that  it  fa- 
vored the  existence  of  the  Jurisdiction.  But, 
when  coupled  with  the  context,  this  idea  is 
no  longer  tenable." 

This  case  was  afterward  afllrmed  by  the 
Circuit  Court  of  Appeals  of  the  Fourth  Cir- 
cuit 178  Fed.  261,  101  C.  O.  A.  621,  wherein 
the  conclusion  reached  by  that  court  was 
stated  in  the  syllabtis  as  follows:  "A  circuit 
court  of  the  United  States  is  without  Jaris- 
diction  to  enjoin  the  filing,  publication,  or 
enforcement  by  a  railroad  company  of  an  in- 
terstate rate,  on  the  ground  that  it  is  un- 
reasonable or  discriminatory,  in  advance  of 
action  thereon  by  the  Interstate  Commerce 
Commission  which  is  vested  by  Interstate 
Commerce  Act  (Act  Feb.  4, 1887,  c.  104, 24  Stat. 
379  [U.  S.  Comp.  St  1901,  p.  3154],  as  amend- 
ed by  Act  June  29,  1906,  c.  3591,  34  Stat. 
584  [U.  S.  Comp.  St  Supp.  1909,  p.  1149]). 
with  exclusive  Jurisdiction  to  determine  sucli 
questions  in  the  first  Instance." 

The  Circuit  Court  of  Appeals  of  the  Sec- 
ond Circuit  In  the  case  of  Wlckwlre  Steel 
Co.  et  al.  V.  New  Tork  Central  &  Hudson  R. 
Co.  et  al.,  181  Fed.  316,  319,  320,  104  C.  C. 
A.  504.  507,  decided  June  14,  1910,  speakins 
through  Circuit  Judge  Ward,  reviewed  the 
provisions  of  the  Interstate  Commerce  Law 
and  the  Northern  Pacific  Ry.  Co.  v.  Pacific 
Coast  Line  Mfgrs.'  Ass'n  Case,  supra,  and 
the  Tift  Case,  supra,  said:  "Section  13  au- 
thorizes any  person  complaining  to  apply  to 
the  commission,  which  shall  Institute  an  in- 
vestigation. Section  15  authorizes  It  to  make 
an  award  of  damages,  and  provides  a  method 
by  which  the  Circuit  Court  of  the  United 
States  may  enforce  the  payment  of  the  dam- 
ages, or,  if  the  order  Is  for  anything  other 
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than  the  payment  of  money,  may  enforce 
obedience  to  it  by  Injunction  or  other  proper 
process.  Tbese  proTlsions  Indicate  that  tlie 
intention  of  Congress  is  tliat  the  carrier  shall 
hare  the  right  to  fix  its  rates  in  the  first 
place;  that  the  Interstate  Commerce  Com- 
mission may,  upon  investigation,  determine 
them  to  be  unreasonable;  and  that  the  Cir- 
cuit Court  of  the  United  States  may  then, 
either  at  law  or  in  equity,  enforce  the  orders 
of  the  commission.  In  this  way  a  uniform 
system  can  be  maintained,  and  inconsistent 
rulings  as  to  reasonableness  between  courts 
and  the  commission,  or  between  different 
courts,  avoided.  The  Judge  of  the  Circuit 
Court,  however,  following  the  decision  of 
the  majority  of  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  in  Northern  Pacific 
Ry.  Co.  V.  Pacific  Coast  Line  Manufacturers' 
Association,  165  Fed.  1,  91  C.  C.  A.  39  (in 
which  case  the  rate  complained  of  had  been 
filed  and  published,  but  had  not  gone  Into 
effect),  held  that  the  interstate  commerce  act 
did  not  impair  the  inherent  equitable  powers 
of  the  Circuit  Court  to  prevent  threatened 
Injury.  The  conclusion  wias  largely  grounded 
upon  a  single  seutence  of  Justice  McKenna  in 
the  case  of  Southern  Ry,  Co.  v.  Tift,  206  U. 
S.  428.  437,  27  Sup.  Ct  709,  61  L.  Ed.  1124 
[11  Ann.  Cas.  846]." 

Here  follows  the  language  of  the  Tift  Case 
to  which  reference  has  been  made.  Continu- 
ing, Judge  Ward  says:  "Mr.  Justice  White, 
in  the  subsequent  case  of  Baltimore  &  Ohio 
R.  Co.  T.  United  States  ex  rel.  Pltcalrn  Coal 
Co.,  215  U.  S.  481,  600,  30  Sup.  Ct.  164,  171, 
54  L.  Ed.  292,  299,  explained  this  language  of 
Mr.  Justice  McKenna:  'Nor  is  there  any- 
thing in  the  contention  that  the  decision  in 
Southern  Ry.  Co.  v.  Tift,  206  U.  S.  428,  27 
Sup.  Ct  709,  51  L.  Ed.  1124  {11  Ann.  Cas. 
8461,  qualified  the  ruling  in  the  Abilene  Case, 
and  iB  an  authority  supporting  the  right 
against  unreasonable  rates  or  unjust  discrim- 
inatory practices,  which,  from  their  nature, 
primarily  require  action  by  the  commission.' 
While  it  is  true  that  the  original  bill  In  the 
Tift  Case  sought  relief  from  alleged  unrea- 
sonable rates  before  action  by  the  commission, 
yet,  as  said  by  this  court  (page  437  of  206  U.  S., 
page  711  of  27  Sup.  Ct.,  51  L.  Ed.  1124  [11  Ann. 
Cas.  846]):  "The  Circuit  Court  granted  no 
relief  prejudicial  to  appellants  on  the  origi- 
nal bill.  It  sent  the  parties  to  the  Interstate 
Commerce  Commission,  where,  upon  sufllclent 
pleadings.  Identical  with  those  before  the 
court,  and,  upon  whose  testimony  adduced 
upon  the  issues  made,  the  decision  was  ad- 
verse to  the  appellants.  This  action  of  the 
commission,  with  its  findings  and  conclusions, 
was  presented  to  the  Circuit  Court,  and  it 
was  upon  these,  in  effect,  the  decree  of  the 
court  was  rendered.'  The  dissenting  opinion 
of  Mr.  Justice  Harlan  in  Macon  Grocery  Co. 
T.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S. 
501,  30  Sup.  Ct.  184,  54  L.  Ed.  300,  shows  that 
he  understood  the  law  to  be  settled  in'  the 


same  way:  The  plaintiffs  In  error,  citizens 
of  Georgia,  brought  this  suit  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia  against  the  de- 
fendants in  error,  corporations  of  several  dif- 
ferent states  other  than  Georgia.  The  jeliei; 
sought  was  a  decree  enjoining  those  corpora- 
tions from  putting  in  force  and  maintaining 
in  Georgia  certain  rates  established  by  agree- 
ment among  themselves.  It  seems  to  me  that 
this  case  could  have  been  disposed  of  upon 
the  authority  of  Baltimore  &  Ohio  R.  Co.  v. 
Pitcaim  Coal  Co.,  recently  decided,  215  U.  S. 
481,  30  Sup.  Ct  164,  64  L.  Ed.  292,  in  which 
the  court  held  in  substance  that  shippers, 
who  complain  of  rates  adopted  by  Interstate 
carriers,  cannot  obtain  relief  by  an  original 
suit  brought  In  any  court,  federal  or  state, 
but  must  make  application,  at  the  outset  to 
the  Interstate  Commerce  Commission.  This, 
I  think,  is  all  that  need  have  been  said ;  for, 
whatever  interpretation  was  given  to  the 
Judiciary  act  of  1888  (Act  Aug.  13,  1888,  c. 
866,  25  Stat  433  [U.  S.  Comp.  St  1901,  p. 
508]),  the  Circuit  Court  would  have  required, 
under  the  case  Just  cited,  to  decline  Jurisdic- 
tion. But  the  court,  in  its  wisdom,  does  not 
refer  to  this  view  of  the  case,  and  deems  It 
necessary  to  determine  whether  the  plain- 
tiffs, citizens  of  Georgia,  may,  under  the 
Judiciary  act  of  1888,  considered  alone,  in- 
voke the  Jurisdiction  of  the  Circuit  Court, 
held  ta  that  state,  against  the  defendant 
corporations  of  other  states.' " 

The  conclusion  reached  in  the  cases  above 
noted  finds  further  support  in  the  case  of 
United  States  v.  New  Tork  Central  &  Hudson 
River  R.Co.,  212  U.  S.  509,  29  Sup.  Ct.  318, 
53  L.  Ed.  629.  See,  also,  Thacker  Coal  & 
Coke  Go.  v.  Norfolk  &  Western  Ry.  Co.,  67 
W.  Va.  448,  68  S.  E.  107,  28  L.  R.  A.  (N.  S.) 
108,  the  best  considered  state  case  we  have 
seen  wherein  Jurisdiction  is  denied  and  a 
great  number  of  the  federal  decisions  are 
noted  and  reviewed. 

[2]  Speaking  of  the  effect  of  the  allowance 
of  the  Jurisdiction  contended  for  by  counsel 
for  plaintiff  in  this  case.  Justice  White, 
speaking  for  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Baltimore  &  Ohio 
Ry.  Co.  V.  United  States  ex  rel.  Pitcaim 
Coal  Co.  et  al.,  supra,  in  part  says :  "In  con- 
sidering section  4  in  the  case  of  Illinois  C. 
R.  Co.  V.  Interstate  Commerce  Commission, 
Just  decided,  it  was  pointed  out  that  the 
effect  of  the  section  was  to  cause  it  to  come 
to  pa^  that  courts,  In  determining  whether 
an  order  of  the  commission  should  be  sus- 
pended or  enjoined,  were  without  power  to 
invade  the  administrative  functions  vested 
in  the  commission,  and  therefore  could  not 
set  aside  an  order  duly  made  on  a  mere  ex- 
ercise of  Judgment  as  to  Its  wisdom  or  ex- 
pediency. Under  these  circumstances  it  is 
apparent,  as  we  have  said,  that  these  amend- 
ments add  to  the  cogency  of  the  reasoning 
which  led  to  the  conclusion  In  the  Abilene 
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Case  that  the  primary  Interference  of  tbe 
courts  with  the  administrative  functions  of 
the  commission  was  wholly  Incompatible 
with  the  act  to  regulate  commerce.  This 
result  Is  easily  illustrated.  A  particular 
regulation  of  a  carrier  engaged  In  interstate 
commerce  Is  assailed  In  the  courts  as  un- 
justly preferential  and  discriminatory.  Up- 
on the  facts  found,  the  complaint  Is  declared 
to  be  well  founded.  The  administrative  pow- 
ers of  the  commission  are  Invoked  concerning 
a  regulation  of  Ulce  character  upon  a  similar 
complaint.  The  commission  finds,  from  the 
evidence  before  It,  that  tbe  regulation  Is  not 
unjustly  discriminatory.  Which  would  pre- 
vail? If  both,  then  discrimination  and  pref- 
erence would  result  from  the  very  prevalence 
of  the  two  methods  of  procedure.  If,  on  the 
contrary,  the  commission  was  bound  to  fol- 
low the  previous  action  of  the  courts,  then 
It  Is  apparent  that  Its  power  to  perform  Its 
administrative  functions  would  be  curtailed, 
If  not  destroyed.  On  the  other  band.  If  the 
action  of  the  commission  were  to  prevail, 
then  the  function  exercised  by  the  court 
would  not  have  been  judicial  In  character, 
since  Its  final  conclusion  would  be  susceptible 
of  being  set  aside  by  the  action  of  a  mere 
administrative  body.  That  these  Illustra- 
tions .  are  not  imaginary  Is  established  not 
only  by  this  record,  but  by  the  record  In  the 
case  of  Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  216  U.  S.  452  [30  Sup. 
Ct.  155]  64  L.  Ed.  280." 

These  decisions  of  the  United  States  Su- 
preme Court  must  be  held  to  determine  the 
question  for  all.  Those  which  limited  the 
force  of  the  language  of  the  Tift  Case  had 
not  been  promulgated  when  this  case  was 
filed  and  tried,  hence  counsel  and  the  lower 
court  did  not  enjoy  the  light  which  we  have 
had  In  reaching  the  conclusion  here  found. 
That  It  was  competent  to  Inquire  Into  the 
Jurisdiction  of  the  court  Issuing  the  Injunc- 
tion, see  Southern  Pine  Lumber  Co.  v.  Ward. 
16  Okl.  131.  85  Pac.  459;  Elliott  v.  Plersol, 
1  Pet.  (26  U.  S.)  340,  7  L.  Ed.  164. 

It  therefore  follows  that  the  Judgment 
therein  Is  reversed  and  the  cause  remanded 
to  the  lower  court  with  Instructions  to  set 
the  same  aside  and  enter  one  In  accordance 
with  this  opinion. 

TURNER.  C.  J.,  and  WILLIAMS,  KANE, 
and  HAYES,  JJ.,  concur. 


(31  Okl.  669) 

UNITED  STATES  FIDELITY  &  GIURAN- 

TY  CO.  v.  AMERICAN  BONDING  CO. 
(Supreme  Court  of  OlElaboiua.    Nov.  14,  1911.) 

{Eyllahut  by  tho  Court.) 

1.  Depositaries    (§  ?♦)— Deposits   of   Pub- 
lic MoNETs — Bonds — Construction. 

Where  a  bond  for  $100,000  exeouted  pur- 
suant to  an  act  approved  March  8,  1901  (Sess. 
Laws  of  Okla.  p.  45),  in  part  read:     "Now, 


therefore,  the  condition  of  the  above  obliga- 
tion is  such  that  if  tbe  said  Capitol  National 
Bank  shall  promptly  collect  all  drafts,  checks 
and  certificates  of  deposit  which  may  be  deliv- 
ered to  said  depository  by  the  Territorial 
Treasurer  for  collectioD  and  if  said  Capitol 
National  Bank  shall  at  all  times  as  safely  keep 
and  have  forthcoming  when  required  all  mon- 
eys of  the  territory  of  Oklahoma,  so  collected 
in  said  bank;  and  shall  in  all  respects  duly 
account  for  all  moneys  according  to  law  and 
shall  also  pay  all  drafts  or  checks  that  may  be 
issued  to  the  Territorial  Treasurer  by  said 
depository  and  shall  in  all  respects  conform 
to  all  of  the  provisions  of  a  certain  contract 
entered  into  upon  the  6th  day  of  March,  1903. 
by  Cassius  W.  Rambo,  as  Treasurer  of  the 
territory  of  Oklahoma,  party  of  the  first  part, 
and  tbe  said  Capitol  National  Bank,  party  of 
the  second  part,  for  the  period  of  one  year 
beginning  on  this  6th  day  of  March,  1903,  then 
this  obligation  to  be  nuU  and  void;  othcr\^ise 
to  be  and  remain  in  full  force  and  effect." 
Held,  in  a  suit  for  contribution  on  said  bond, 
that,  "and  shall  in  all  respects  conform  to  all 
of  the  provisions  of  a  certain  contract  entered 
into  upon  the  6th  day  of  March,  1901,  by  C.  W. 
Rambo,  as  Treasurer  of  the  territoiy  of  Okla- 
homa, party  of  the  first  part,  and  the  Capitol 
National  Bank,  party  of  the  second  part," 
should  be  read  as  though  in  parenthesis.  Held, 
also,  that  the  duration  of  the  risk  on  said  bond 
extended  to  March  6,  1904,  only,  and  that  the 
insolvency  of  the  bank  pending  the  duration  of 
said  risk  was  not  a  breach  of  said  bond. 

[Eid.  Note.— For  other  cases,  see  Deposita- 
ries, Cent.  Dig.  S  21;   Dec  Dig.  i  7.*] 

2.  Depositaries    (|   7*) — Deposits   of  Pub- 
lic Moneys— Effect  of  Binder. 

In  a  suit  for  contribution  on  a  "binder" 
which  read:  "In  consideration  of  the  sum  of 
seventy-five  and  no/100  dollars,  the  United 
States  Fidelity  and  Guaranty  Company  hereby 
guarantees  the  fidelity  of  Capitol  National 
Bank,  in  the  sum  of  twenty-five  thousand  dol- 
lars, in  favor  of  territory  of  Oklahoma  as  de- 
pository in  the  employ  of  said subject  to 

all  tbe  covenants  and  conditions  set  forth  and 
expressed  in  tbe  bond  of  this  company  to  be 
issued  on  even  date  herewith,  and  forwarded 
from  the  home  office  within  15  days  from  date 
of  issue.  This  instrument  shall  date  from  its 
countersigning  by  the  general  agent,  but  ail 
liability  of  the  company  hereunder  shall  cease 
and  determine  on  the  issuance  by  the  company 
of  the  said  duly  ezecnted  bond,  or  if  tbe  bond 
is  not  issued  on  the  fifteenth  day  from  the 
countersigning  of  said  instrument  by  the  gen- 
eral agent.  City,  Oklahoma  City.  State. 
Oklahoma.  John  R.  Bland,  President.  Geo.  R. 
Cailis,  Secretary.  ISeal.]  March  30,  1904. 
Couutprsigned:  T._M.  Upshaw,  Gen.  Agent" — 
assuming  that  "subject  to  all  the  covenants  and 
conditions  set  forth  and  expressed  in  the  bond 
of  this  company"  had  reference  to,  and  the 
same  "should  be  construed  as  if  it  contained 
the  terms  and  conditions  of  the  bond  prescribed 
by-  an  act  approved  March  8,  1901  (Session 
Laws  Okla.  p.  45),  iield,  that  tbe  same  failed 
to  constitute  a  valid  executory  contract  to 
make  said  bond,  in  that  the  minds  of  the  par- 
ties thereto  failed  to  meet  upon  the  duration 
of  the  risk. 

[Ed.  Note. — For  other  cases,  see   Deposita- 
ries, Cent.  Dig.  §  21 ;   Dec.  Dig.  §  7.*] 

{Additional  Syllahut  hy  Editorial  Staff.) 

3.  Contracts  (S  158»)—Constructios— Gen- 
eral Rules. 

To  give  effect  to  the  whole  or  to  make 
clear  the  intent  of  an  instrument,  the  use  of 
parenthesis  is  permissible. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  740;   Dec.  Dig.  $  158.»] 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Inaexea 


Digitized  by 


Google 


OU.)     XWITED  STATES  FIDEtilTY  A  GUARANTY  CO.  T.  AMERICAK  B.  CX). 


143 


Error  from  District  Court,  Logan  County; 
A.  H.  Huston,  Judge. 

Action  by  the  American  Bonding  Company 
against  the  United  States  Fidelity  &  Guaran- 
ty Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Flynn,  Ames  &  Chambers,  for  plaintiff  in 
error.  Edward  Duffy,  Henry  B.  Asp,  Dev- 
ereux  &  Hlldreth,  and  Dale,  Blerer  &  Heg- 
ler,  for  defendant  in  error. 

TURNER,  C.  J.  This  is  a  proceeding  In 
error  to  review  a  decree  whereby  the  Ameri- 
can Bonding  Company,  defendant  in  error,  re- 
covered judgment  against  the  United  States 
Fidelity  &  Guaranty  Company,  plaintiff  tn 
error.  In  the  district  court  of  Ix>gan  county 
for  (30,902.51,  contribution  as  cosurety  for 
the  Capitol  National  Bank  of  Guthrie  to  the 
territory  of  Oklahoma. 

The  record  discloses:  That  on  March  6, 
1903,  said  bank,  having  theretofore  been 
appointed  by  the  then  Treasurer  of  said 
territory  one  of  the  depositories  for  moneys 
belonging  to  said  territory,  pursuant  to  an 
act  of  the  Territorial  Legislature  approved 
March  8,  1901  (Sess.  Laws  of  Okla.  p.  45), 
said  Guaranty  Company  executed  to  the 
territory  as  surety  for  said  bank  a  bond 
which  reads: 

"Know  all  men  by  these  presents:  That 
we,  the  Capitol  K'atlonal  Bank  of  Guthrie, 
Oklahoma  Territory,  as  principal,  and  the 
United  States  Fidelity  and  Guaranty  Com- 
pany of  Maryland  a  corporation  of  the  state 
of  Maryland  having  its  principal  ofBce  in 
the  city  of  Baltimore,  Maryland,  as  stirety, 
are  held  and  firmly  bound  unto  Casslus  W. 
Bambo,  as  Treasurer  of  the  territory  of 
Oklahoma  in  the  full  and  just  sum  of  one 
hundred  thousand  ($100,000.00)  dollars,  to 
the  payment  of  which  well  and  truly  to  be 
made  we  bind  ourselves  and  our  successors 
and  assigns,  jointly  and  severally  firmly  by 
these  presents.  Sealed  with  our  seals  and 
dated  this  6th  day  of  March,  A.  D.  1903. 

"Whereas,  Casslus  W.  Rambo,  as  Treasur- 
er of  the  territory  of  Oklahoma,  has  ap- 
pointed the  Capitol  National  Bank  of  Guth- 
rie, Oklahoma  Territory,  one  of  the  deposi- 
tories for  the  period  of  one  year  beginning 
this  eth  day  of  March,  1903,  in  which  may 
be  deposited  the  moneys  belonging  to  the 
territory  of  Oklahoma,  and  it  was  made  a 
condition  of  said  appointment  that  this 
bond  should  be  given  to  the  said  C.  W.  Ram- 
bo as  Treasurer  of  the  territory  of  Okla- 
homa: 

"Now  therefore,  the  condition  of  the  above 
obligation  is  such  that  if  the  said  Capitol 
Xational  Bank  shall  promptly  collect  all 
drafts,  checks  and  certificates  of  deposit 
which  may  be  delivered  to  said  depository  by 
the  Territorial  Treasurer  for  collection  and 
if  the  said  Capitol  National  Bank  shall  at 
all  times  safely  keep  and  have  forthcoming 
when  required  all  moneys  of  the  territory 


of  Oklahoma,  so  collected  In  said  bank ;  and 
shall  in  all  respects  duly  account  for  all  mon- 
eys according  to  law  and  shall  also  pay  all 
drafts  or  checks  that  may  be  Issued  to  the 
Territorial  Treasurer  by  said  depository  and 
shall  in  all  respects  conform  to  all  of  the 
provisions  of  a  certain  contract  entered  into 
upon  the  6th  day  of  March,  1903,  by  Casslus 
W.  Rambo  as  Treasurer  of  the  territory  of 
Oklahoma,  party  of  the  first  part  and  the 
said  Capitol  National  Bank,  party  of  the 
second  part,  for  the  period  of  one  year  be- 
ginning on  this  6th  day  of  March,  1903,  then 
this  obligation  to  be  null  and  void;  other- 
wise to  be  and  remain  in  full  force  and 
effect.  Provided  that  if  the  United  States 
Fidelity  and  Guaranty  Company  of  Mary- 
land shall  80  elect,  this  bond  may  be  can- 
celed at  any  time  by  giving  one  month's 
notice  to  C.  W.  Rambo,  Treasurer  of  the 
territory  of  Oklahoma  in  writing  and  re- 
funding the  premium  to  the  Capitol  National 
Bank  less  a  pro  rata  part  thereof  for  the 
time  this  bond  shall  have  been  in  force  re- 
maining liable  for  all  or  any  default  cov- 
ered by  this  bond  which  may  have  been 
committed  by  the  said  Capitol  National  Bank 
up  to  the  date  of  the  cancellation  of  this 
bond  first  hereinbefore  provided. 

"In  testimony  whereof  said  principal  and 
said  surety  have  caused  these  instruments 
of  writing  to  be  signed  by  their  respective, 
duly  authorised  officers  and  their  corporate 
seal  to  be  hereunto  affixed  the  date  and 
year  first  above  written.  Capitol  National 
Bank,  Guthrie,  Oklahoma,  Chas.  E.  Billings- 
ley,  Principal.  [Seal.]  The  United  States 
Fidelity  and  Guaranty  Company,  by  Edw.  J. 
Pernniman,  2nd  Vice  President;  by  W.  W. 
Wymlngton,  3rd  Ass't  Secretary.  [Seal.] 
Witness:     G.  A.  Nelson." 

That  on  March  10,  1903,  said  Bonding 
Company  executed  for  the  same  purpose  a 
similar  bond  for  $250,000  to  run  indefinitely. 
That  on  March  30,  1904,  T.  M.  Upshaw,  gen- 
eral agent  of  said  Gturanty  Company,  exe- 
cuted and  delivered  to  the  territory  a  "bind- 
er," which  reads: 

"In  consideration  of  the  siuu  of  seventy- 
five  and  no/100  dollars,  the  United  States 
Fidelity  and  Guaranty  Company  hereby 
guarantees  the  fidelity  of  Capitol  National 
Bank,  in  the  sum  of  twenty-five  thousand 
dollars,  in  favor  of  territory  of  Oklahoma 

as  depository  in  the  employ  of  said  

subject  to  all  the  covenants  and  conditions 
set  forth  and  expressed  in  the  bond  of  this 
company  to  be  Issued  on  even  date  herewith, 
and  forwarded  from  the  home  office  within 
16  days  from  date  of  issue.  This  iostru- 
ment  shall  date  from  its  countersigning  by 
the  general  agent,  but  all  liability  of  the 
company  hereunder  shall  cease  and  deter- 
mine on  the  Issuance  by  the  company  of  the 
said  duly  executed  bond,  or  If  the  bond  Is 
not  issued  on  the  fifteenth  day  from  the 
countersigning  of  said  instrument  by  the 
general  agent    City,  Oklahoma  City.    State, 
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Oklahoma.  John  R.  Bland,  President.  Geo. 
R.  Callis,  Secretary.  [Seal.]  March  30, 
1904.  Counterstened:  .  T.M.  Upshaw,  Gen. 
Agent" 

That  on  March  5, 1904,  the  balance  due  tlte 
territory  on  deposit  with  the  bank  was  $306,- 
902.13,  on  March  29,  1904,  $244,804.59,  and 
on  April  4,  1904,  $244,053.21,  and  that  the 
bank  was  insolyent  prior  to  March  5,  1904, 
and  closed  its  doors  April  4,  1904.  The 
record  discloses  that  on  May  25,  1904,  the 
territory  brought  suit  against  said  Bonding 
Company  on  its  said  bond  of  $250,000  for 
$244,804.69,  the  full  amount  of  its  deposit 
in  said  bank  at  the  time  of  its  failure,  and 
that  judgment  was  rendered  therefor,  but 
which  was  afterwards  set  aside,  and  a  com- 
promise Judgment  for  $97,621.29,  which  was 
paid,  rendered  and  entered,  wherein  the 
Bonding  Company  "assigned,  set  over,  and 
delivered  to  the  territory  of  Oklahoma  all  of 
Its  interest,  of  every  kind  whatsoever,  in 
and  to  any  and  all  assets  of  the  Capitol 
National  Bank."  That  thereafter  said 
Bonding  Company  brought  this  suit  upon 
the  presumption  that  the  Guaranty  Com- 
pany was  liable  to  contribute  to  it  one-third 
ot  what  it  had  thus  paid  on  the  theory  that 
its  bond  being  $250,000,  and  the  cumulative 
liability  on  said  bond  and  "binder"  of  the 
Guaranty  Company  $125,000,  that  their  re- 
8pe<;tlve  liabilities  stood  in  the  relation  of 
two  to  one.  This  was  the  view  of  the  trial 
court,  which,  in  effect,  held  that  the  Guaran- 
ty Company  was  liable  to  pay  to  the  Bond- 
ing Company  $29,974.24  on  its  bond  for 
$100,000,  and  $928.27  on  the  "binder,"  and 
rendered  and  entered  judgment  accordingly. 
To  reverse  said  judgment  this  proceeding 
in  error  was  commenced. 

[1]  To  escape  liability,  the  Guaranty  Com- 
I)any  contends  that  as  the  bond  on  Its  face 
expired  March  6,  1904,  and  the  evidence 
discloses  no  demand  by  the  territory  dis- 
honored by  the  bank  prior  to  that  time, 
there  was  no  breach  of  the  bond,  and  hence 
the  judgment  is  contrary  to  law.  As  it 
seems  to  be  conceded  that  there  was  no  dis- 
honor of  such  demand,  the  question  now 
'  presented  is,  from  the  face  of  the  bond.  How 
long  did  it  run,  or  what  was  the-  duration 
of  the  risk?  It  was  "sealed  with  our  seals 
and  dated  this  6th  day  of  March,  A.  D. 
1903."  As  the  bank  was  designated  such 
depository  for  one  year  only,  during  which 
time  only  the  moneys  of  the  territory  could 
be  therein  lawfully  deposited  by  its  treas- 
urer (all  Italics  are  ours),  it  read:  "Where- 
as, Cassius  W.  Rambo,  as  Treasurer  of  the 
territory  of  Oklahoma,  has  appointed  the 
Capitol  National  Bank  of  Guthrie,  Oklahoma 
Territory,  one  .of  the  depositories  for  the 
period  of  one  year  heginning  this  6th  day 
of  March,  1903,  in  which  may  be  deposited 
the  moneys  belonging  to  the  territory  of 
Oklahoma;  and  it  was  made  a  condition  of 
said  appointment  that  this  bond  should  be 
given  to  the.  said  C.  W.  Rambo  as  Treasurer 


of  the  territory  of  Oklahoma."  It  further 
reads:  "Now,  therefore,  the  condition  of 
the  above  obligation  is  such  that  if  the  said 
Capitol  National  Bank  shall  promptly  col- 
lect all  drafts,  checks  and  certificates  of 
deposit  which  may  be  delivered  to  said  de- 
pository by  the  Territorial  Treasurer  for 
collection  and  if  said  Capitol  National  Bank 
shall  at  all  times  safely  keep  and  have  forth- 
coming when  required  all  monej-s  of  the 
territory  of  Oklahoma,  so  collected  in  said 
bank ;  and  shall  in  all  respects  duly  account 
for  all  moneys  according  to  law  and  shall 
also  pay  all  drafts  or  checks  that  may  be 
issued  to  the  Territorial  Treasurer  by  said 
depository  and  shall  in  all  respects  con- 
form to  all  of  the  provisions  of  a  certain 
contract  entered  into  upon  the  6th  day  of 
March,  1903,  by  Cassius  W.  Rambo  as  Treas- 
urer of  the  territory  of  Oklahoma,  party  of 
the  first  part,  for  the  period  of  one  year,  be- 
ginning on  this  eth  day  of  March,  1903,  then 
this  obligation  to  be  null  and  void;  other- 
wise to  be  and  remain  in  full  force  and 
effect" 

Favoring  liability,  it  is  contended  that  no 
limit  is  fixed  on  its  face  for  the  life  of  the 
bond  or  the  duration  of  the  risk;  that  sncb 
being  true,  all  moneys  therein  deposited  with- 
in one  year  from  its  date  could  of  right 
thereafter  remain  in  the  bank  for  an  indefi- 
nite time  during  which  they  were  under  the 
protection  of  the  obligation  of  the  bond, 
and  until  the  territory  saw  fit  to  wlthdraw^ 
them,  and  that  as  said  bank  failed  on  April 
4,  1904,  the  bond  must  redpond  for  the  de- 
posit of  the  territory  then  on  hand;  and,. 
further,  that  "for  the  period  of  one  year  be- 
ginning on  this  6th  day  of  March,  1903," 
r^ated  to  the  next  antecedent,  and  referred 
to  the  contract  as  descriptive  of  it,  and  wafe 
not  intended  to  limit  the  duration  of  the 
risk.  On  the  other  hand,  it  is  contended  that 
the  life  of  the  I>ond  is  fixed  on  its  face  by 
those  same  words,  which  do  not  refer  to 
the  contract  or  the  last  antecedwit,  but  were 
intended  to  and  do  limit  the  duration  of  the 
risk  thereon  as  though  it  read:  '"Now,  there- 
fore, the  condition  of  the  above  obligatioB  is 
such  that  if  the  said  Capitol  National  Bank 
shall  promptly  collect  all  drafts,  chedcsand 
certificates  of  deposit  which  may  be  delivered 
to  said  depository  by  the  Territorial  Treasur- 
er for  collection,  and  if  said  Capitol  National 
Bank  shall  at  all  times  safely  keep  and  have 
forthcoming  when  required  all  moneys  of  the 
territory  of  Oklahoma,  so  collected  in  said 
bank;  and  shall  in  all  respects  duly  account 
for  all  moneys  according  to  law  and  shall  also 
pay  all  drafts  or  checks  that  may  be  issued  to 
the  Territorial  Treasurer  by  said  deposltory 
(and  shall  in  all  respects  conform  to.  a(l  of 
the  provisions  of  a  certain  contract  entered 
into  upon  the  sixth  day  of  Marcli,  1903,  by 
Cassius  W.  Rambo  as  Treasurer  of  the  ter- 
ritory of  Oklahoma,  party  of  the  first  parti 
for  the  period  of  one  year  beginning  on  th'» 
eth  day  of  March,  1003,  then  this  obligatloa 
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to  be  null  and  void;  otherwise  to  be  and 
remain  in  full  force  and  effect."  With  the 
latter  view  we  concur.  The  act  prescribing 
tbe  conditions  of  this  bond  did  not  flx  the 
faitbfnl  performance  of  said  contract  as 
ooe  of  those  conditions.  On  this  point  said 
act  provided  that  said  bond  "shall  be  con- 
ditioned to  secure  the  prompt  collection  of 
all  drafts,  checks  and  certificates  of  deposit 
which  may  be  delivered  to  such  depository 
by  the  Territorial  Treasurer  for  collection, 
and  also  for  the  keeping  and  prompt  pay- 
ment on  the  order  or  check  of  the  Territo- 
rial Treasurer  of  all  funds  so  collected  and 
of  all  moneys  so  deposited,  and  also  for  the 
payment  of  all  drafts  or  checks  that  may 
be  Issued  to  the  Territorial  Treasurer  by 
such  depository."  Comparing  tbe  act  and 
the  bond,  we  see  in  .the  latter  fixing  its  con- 
ditions a  strict  compliance  with  the  act  down 
to  and  Including  the  second  use  of  the  word 
"depository." 

It  seems  that  here  tbe  intent  of  the  dcafte- 
man  was  to  Interpolate  a  condition  wholly 
foreign  to  the  requirements  of  said  act,  which 
he  did  by  inserting  "and  shall  in  all  respects 
conform  to  all  provisions  of  a  contract  en- 
tered into  upon  the  6th  day  of  March,  1903, 
by  Cassius  W.  Rambo,  as  Treasurer  of  the 
territory  of  Oklahoma,  party  of  the  first 
part,"  and  then  to  stop  and  renew  the  con- 
tinuity of  thought  dropped  at  said  word  "de- 
pository," and  expressed  thus  far  In  the 
sentence  providing  for  collecting,  safe-keep- 
ing, and  disbursing  the  money  by  tbe  bank, 
and  then  pass  on  and  limit  the  obligation  so 
to  do  for  the  life  of  said  contract  only,  or, 
as  he  expressed  It,  "for  the  period  of  one 
year  beginning  on  the  Cth  day  of  March, 
1903."  This  intent  is  made  clear  by  insert- 
ing parentheses  as  we  have  done,  supra,  by 
tbe  use  of  which  is  Indicated  the  part  to  be 
excluded  from  a  sentence  or  to  Indicate  an 
interpolation.    Web.  Inter.  Diet 

[3]  To  give  effect  to  the  whole,  or  to  make 
clear  the  Intent,  the  use  of  parentheses  ia 
permissible.  Speaking .  of  an  act  of  Par- 
liament Lord  Kenyon,  C.  J.,  In  Doe  d.  Wil- 
lis V.  Martin  (1790)  4  T.  R.  39,  at  page  65, 
said:  "By  putting  Stops  or  using  the  paren- 
thesis, as  pointed  out  by  the  plaintiff's  coun- 
sel. It  becomes  perfectly  clear;  and  we  know 
that  no  stops  are  ever  Inserted  In  acts  of 
Tarlhiment,  or  in  deeds;  but  the  courts  of 
law.  In  construing  them,  must  read  them 
with  such  stops  as  will  give  effect  to  the 
whole."  We  see  no  reason  why  the  same 
rule  should  not  apply  In  construing  other 
written  instruments,  or  that  other  proper 
punctuation  marks  may  not  be  used  where, 
as  here,  the  meaning  seems  otherwise  doubt- 
ful. 17  Am.  &  Eng.  En.  Law,  20.  In  Early 
V.  Wilkinson  &  Hunt,  50  Va.  68,  the  court 
in  determining  the  Intent  of  the  signers  of 
the  instrument  there  in  question  construed  the 
same  with  and  without  the  use  of  the  brack- 
eti>.  and  held  the  ordlrnry  nse  of  tlie  same  to 
be  to  inclose  a  parenthesis  which  is  declared 
122  P.— 10 


by  lexicographers  to  be  "a  sentence  so  inclosed 
in  another  sentence  as  that  it  may  be  taken 
out  without  Injuring  tbe  sense  of  that  which 
Incloses  it"  Placing  the  stops  or  removing 
the  sentence  thus  Interpolated,  and  letting 
flow  the  continuing  of  thought  dropped  at 
the  second  use  of  the  word  "depository," 
the  Intent  is  apparent  on  the  face  of  the 
bond  to  be  to  limit  its  life  or  the  duration  of 
the  risk  to  March  6,  1904,  and  we  shall  so 
hold.  And  this  for  the  further  reason  that 
the  bond,  with  reference  to  its  cancellation 
and  the  return  premium,  also  provides:  "Pro- 
vided that  If  the  United  States  Fidelity  & 
Guaranty  Company  of  Maryland  shall  sO' 
elect,  this  bond  may  be  canceled  at  any 
time  by  giving  one  month's  notice  to  C.  W. 
Bambo,  Treasurer  of  the  territory  of  Okla- 
homa, In  writing  and  refunding  the  premium 
to  the  Capitol  National  Bank  less  a  pro  rata 
part  thereof  for  the  time  this  bond  shall 
have  been  In  force  remaining  liable  for  all 
or  any  default  covered  by  this  bond  which 
may  have  been  committed  by  the  said  Cap- 
itol National  Bank  up  to  the  date  of  the  can- 
cellation of  this  bond  first  hereinbefore  pro- 
vided." Which,  in  view  of  what  we  have- 
held,  means,  of  course,  that  the  life  of  the 
bond  running  as  it  does  to  March  6,  1904,. 
if  the  premium  was  $72,  that  $6  thereof 
would  be  returnable  as  unearned  for  every 
month  after  cancellation  and  up  to  that 
time,  and  which  would  be  meaningless  and 
Incapable  of  enforcement  If  the  construction 
contended  for  by  the  Bonding  Company,  in 
effect,  that  tbe  bond  on  its  face  was  intended' 
to  run  for  an  Indefinite  time,  be  adopted.. 
For  how  and  upon  what  basis  of  calcula- 
tion, U  the  moneys  so  deposited  during  the 
year  were  protected  for  an  Indeflnitje  time 
thereafter  by  tbe  obligation  of  the  bond, 
would  the  same  be  canceled  so  as  to  give- 
to  the  Guaranty  Company  the  right  to  re^ 
turn  any  portion  of  the  premium,  and  es- 
cape future  liability?  As  such  construction 
would  make  It  manifestly  Impossible  to  give- 
force  to  this  provision  of  the  bond,  we  re- 
fuse to  adopt  it.  All  of  which  would  seem 
to  be  conclusive  of  the  question  of  the  liabil- 
ity of  defendant  in  error  on-  said  bond,  and 
would  were  It  not  further  contended  in  favor 
of  liability  that  the  insolvency  of  the  bank 
prior  to  March  6,  1904,  was  a  breach  of  the 
bond.  But  the  bond  is  not  so  conditioned. 
The  Insolvency  of  the  bank  being  certainly 
within  the  contemplation  of  the  Legislature 
when  prescribing  the  conditions  of  the  bond, 
If  such  was  intended  to  have  been  guarded 
against,  it  would  have  been  easy  to  say  so. 
and  have  the  same  denominated  In  the  bond. 
For  the  reason,  among  others,  that  both  the 
statute  and  the  contract  provide.  In  effect, 
that  the  territorial  moneys  shall  remain  on 
deposit  In  the  bank  until  such  time  as  the 
Territorial  Treasurer  shall  have  occasion  to 
use  them,  the  same  to  draw  Interest  at  the 
rate  of  3  per  cent,  computed  upon  dally  bal- 
ance at  the  end  of  each  month,  said  moneys 
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In  the  bands  of  the  bank  were  a  general 
deposit  with  the  relation  of  debtor  and  cred- 
itor existing  between  bank  and  the  territory. 
The  obligation  of  the  bond  then  to  "safely 
keep"  and  "have  forthcoming  when  required" 
had  no  reference  to  the  identical  money  so 
deposited,  and  the  title  thereto  passed  to 
the  bank.  Bank  of  Blaekwell  v.  Dean,  As- 
signee, etc.,  9  Okl.  626,  60  Pac.  226. 

In  State  of  Neb.  v.  Hartley,  39  Neb.  364, 
58  N.  W.  176,  23  L.  R.  A.  67,  it  is  said:  "It 
is  manifest  from  an  examination  of  the  en- 
tire act  that  a  general  deposit  of  the  funds 
was  what  the  framers  intended.  True,  the 
first  section  declares  that  'the  State  Treas- 
urer shall  deposit,  and  all  times  keep  in 
deposit  for  safe-keeping,'  in  the  banks  that 
shall  be  designated  as  depositories,  the  mon- 
eys In  Ills  bands  belon^ng  to  the  several 
current  funds,  subject  to  payment  on  the 
treasurer's  check;  but  further  along.  In 
the  same  section,  the  bank  receiving  and 
keeping  such  deposit  is  required  to  pay  the 
state  not  less  than  3  per  cent.  i)er  annum 
upon  the  amounts  so  deposited,  and  the  next 
section  provides,  among  other  things,  in 
substance,  that  the  interest  shall  be  com- 
puted on  the  average  daily  balances  of  the 
public  moneys  kept  on  deposit.  While  the 
statute  mentions  'safe-keeping,'  when  the 
several  provisions  are  construed  together, 
it  is  quite  clear  that  the  transaction  contem- 
plated does  not  amount  to  a  special  deposit. 
Whoever  heard  of  that  kind  of  a  deposit  of 
money  being  paid  out  on  checks,  or  of  a 
banking  institution  paying  for  the  privilege 
of  holding  a  special  deposit  of  funds?  The 
Identical  moneys  deposited  are  not  required 
to  be  returned.  Obviously  the  bank  receiv- 
ing them  liad  the  right  to  use  and  control 
the  money  as  its  own.  It  could  loan  the 
funds  for  the  purpose  of  earning  the  money 
with  which  to  pay  the  stipulated  interest 
due  the  state.  A  deposit  of  state  funds,  un- 
der the  provisions  of  the  law,  amounts  to  a 
loan  or  Investment  of  the  funds  so  deposited." 

In  favor  of  the  construction  that  to  "safe- 
ly keep"  referred  to  and  made  insolvency  of 
the  bank  a  breach  of  the  bond,  the  Bonding 
Company  has  cited  no  authority,  and  we 
can  find  none.  Henry  County  v.  Salmon, 
201  Mo.  136,  100  S.  W.  20,  is  against  its  con- 
tention. There  the  bond  provided  that  the 
bank  "shall  faithfully  and  safely  keep  all 
funds,"  construing  which  the  court  held  the 
same  to  mean  that  it  "should  pursue  such 
a  safe  method  of  banking  as  would  result  in 
imying  the  treasurer's  checks  on  presenta- 
tion and  demand,  according  to  the  course  of 
banks."  As  stated,  as  the  bank  here  is  con- 
ceded to  have  paid  all  such  on  presentation 
and  demand  during  the  life  of  its  bond,  it 
is  apparent  that  it  lived  up  to  the  full  meas- 
ure of  its  obligation  as  there  prescribed,  and 
that,  as  the  moneys  constituted  a  general 
ileposH.  a  demand  on  the  bank  therefor  was 
.  I'.ot  only  a  condition  precedent  to  their  re- 


covery in  a  suit  against  the  bank,  bat  a  de- 
mand and  a  refusal  to  pay  a  condition  pre- 
cedent to  a  breach  of  the  twnd.  Henry  Coun- 
ty V.  Salmon,  supra,  was  a  suit  brought  by 
the  county  upon  a  depositary  bond  executed 
by  Salmon  &  Salmon,  bankers,  to  secure 
county  funds,  and  on  the  point  that  insol- 
vency was  not  a  breach  of  the  bond,  which 
was  to  the  effect  as  quoted,  supra,  the  court 
said:  "In  a  general  way,  too,  it  may  be  said 
that  the  long-continued  Insolvency  of  Sal- 
mon &  Salmon  does  not  at  first  blush  and 
standing  alone  affect  the  merits  of  this  case 
one  way  or  the  other.  And  this  is  so  be- 
cause, while  a  county  court  should  not  know- 
ingly select  an  insolvent  bank  as  a  county 
depository,  yet  the  statute  does  not  forbid 
such  selection.  To  the  contrary,  the  solici- 
tude of  the  statute  spends  its  force  on  the 
depositary  bonds  as  a  shield  of  protection. 
The  high  financial  qualifications  of  the  sure- 
ties are  set  forth  In  the  statutes,  and  we 
are  unable  to  see  why  sureties  may  not 
stand  sponsors  for  an  insolvent  l>ank  as  well 
as  a  solvent  one,  provided  they  choose  to 
take  that  course."  See,  also,  Oeltjen  ec 
al.  V.  People,  160  111.  409,  43  N.  B.  610.  We 
are  therefore  of  opinion,  as  the  record  dis- 
closes no  breach  of  the  bond,  that  the  judg- 
ment for  contribution  thereon  Is  contrary  to 
law. 

[2]  But  the  court  held  the  Guaranty  Com- 
pany liable  for  contribution  on  Its  "binder," 
supra,  and  rendered  and  entered  judgment 
accordingly.  This  is  also  assigned  for  er- 
ror as  contrary  to  law.  On  this  point  the 
evidence  discloses  that  on  March  30,  1904, 
which  was  some  time  after  the  expiration 
of  the  bond  sued,  T.  M.  Upshaw,  the  gen- 
eral agent  of  the  Guaranty  Company,  sign- 
ed as  such  and  left  said  "binder"  with  the 
Capitol  National  Bank ;  that  later  the  bank 
delivered  it  to  the  Territorial  Treasurer, 
who  accepted  it  as  such,  and  to  secure  de- 
posits in  said  bank  on  behalf  of  the  terri- 
tory; and  that  when  said  bank  closed  its 
doors  on  April  4,  1909,  he  made  demand  for 
said  moneys  then  on  deposit  therein,  which 
was  refused.  As  the  authority  of  Upshaw 
to  thus  bind  the  Guaranty  Company  was 
specifically  put  in  issue,  and  the  issue  found 
in  favor  of  plaintiff,  and  as  there  was.  ct- 
idence  reasonably  tending  to  sustain  sucli 
finding,  we  will  not  disturb  it,  but'  will 
prqeeed  to  determine  the  legal  effect  of  the 
instrument.  As  the  testimony  also  disclos- 
es that,  besides  doing  a  business  of  making 
bonds  of  the  nature  of  the  one  sued,  the  Guar- 
anty Company  was  also  engaged  in  the  busi- 
ness of  making  bonds  for  the  fidelity  of  enr)- 
ploy6s,  it  is  probable  that  said  "binder"  was 
executed  on  a  blank  intended  to  furnish 
interim  insurance  of  the  latter  kind,  for 
the  reason  that  it  purports  to  guarantee  the 
fidelity  of  the  bank  in  favor  of  the  terri- 
tory as  a  depository  in  its  employ  "subject 
to  all  the  covenants  and  conditions  set  forth 
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and  expressed  in  the  bond  of  this  company 
to  be  issued  on  even  date  herewith."  Of 
course,  the  "binder"  and  the  bond  referred 
to  were  thus  made  a  part  of  one  and  the 
same  agreement,  and  should  be  construed 
together  in  determining  what  the  contract 
of  insurance  was,  «nd  the  liability,  if  any, 
of  the  company  thereon.  Home  Ins.  Co.  v. 
FaTorite  et  al.,  46  111.  263.  In  order  to  do 
this,  it  was  necessary  for  the  Bonding  Com- 
pany not  only  to  plead,  but  prove  that  con- 
tract. It  appearing  ambiguous  on  the  face 
of  the  "binder"  whether  the  bond  therein 
referred  to  was  Intended  to  be  when  is- 
sued a  fidelity  bond  or  a  bond  guaranteeing 
the  safety  of  deposits,  this  ambiguity  should 
have  been  pleaded  and  the  pleader's  con- 
struction placed  upon  the  "binder"  In  effect 
that  a  bond  of  the  latter  kind  was  the  kind 
of  a  bond  within  the  cohtemplatlon  of  the 
parties  to  the  "binder"  (1  South.  Code  PI. 
&  Pr.  sec.  224),  thereby  tendering  an  Issua- 
ble fact  upon  that  point,  and  should  then 
luTe  set  out  such  bond  as  a  part  of  the 
contract  sued-  Hating  set  forth  the  con- 
tract, he  should  have  then  assigned  the 
breach  relied  on,  and  closed  with  his  prayer. 
As  this  was  not  done  or  attempted,  the  Guar- 
anty Compan'y  was  entitled  to  have  the  suit 
on  the  "binder"  set  forth  ia  a  separate  count, 
whldi,  as  set  forth,  would  have  been  over- 
ruled on  demurrer.  A  similar  situation  ex- 
isted in  Home  Ins.  Co.  v.  Favorite  et  aU 
supra.  There,  as  here,  tlie  "binder"  was 
declared  on  without  setting  forth  the  policy 
to  which  it  referred.  Appellants  offered  the 
same  in  evidence  for  the  purpose  of  making 
It  a  part  of  the  contract  sued,  and  to  show  } 
that  the  same  contained  a  condition  which  | 
appellee  had  breached  rendering  It  bull  and 
void.  The  evidence  was  excluded,  and  there- 
on the  court  said:  "The  refusal  of  the  court 
below  to  permit  appellants  to  Introduce  the 
blank  copy  of  the  policy,  and  the  refusal 
to  give  their  instructions,  present  the  first 
question  which  we  propose  to  consider.  If 
such  a  policy  formed  a  part  of  the  contract, 
which  was  made  and  delivered,  the  failure 
to  set  out  its  terms  and  conditions  in  the 
declaration,  and  to  have  averred  a  com- 
pliance therewith,  or  an  excuse  for  a  non- 
compliance, should  properly  have  been  taken 
advantage  of  upon  demurrer." 

And  so  we  say  that  here  we  are  asked  to 
sustain  a  Judgment  where  the  petition  fails  to 
state  facts  sufficient  to  constitute  a  cause  of 
action  on  the  "binder,"  but  which  was  not 
demurred  to  on  that  ground.  Under  this 
state  of  the  pleadings,  the  Bonding  Com- 
pany recovered  on  the  face  of  the  "binder," 
neither  side  introducing  evidence  tending  to 
prove  what  kind  of  a  bond  It  was  subject 
to  the  "covenants  and  conditions"  of,  wheth- 
er a  fidelity  bond  or  one  guaranteeing  the 
safety  of  deposits,  or  attempted  to  introduce 
in  evidence  such  bond.  But  it  is  insisted 
in  favor  of  liability  that  a  "binder"  such 


as  this  constitutes  a  contract  to  make  a  bond 
subject  to  the  conditions  contained  in  the 
ordinary  bond  in  use  by  the  company. 
Granted,  and,  inasmuch  as  a  "binder"  con- 
stitutes a  contract  of  insurance  subject  to 
the  conditions  contained  in  the  ordinary  pol- 
,  ley  In  use  by  the  company,  we  will  apply  the 
doctrine  here  if  we  can.  19  Cyc.  596,  says: 
"The  preliminary  agreement  not  being  an  ex- 
ecuted contract  of  insurance,  but  contemplat- 
ing the  Issuance  of  a  policy  which  shall  con- 
tain in  full  the  terms  and  conditions  of  the 
contract,  in  order  to  determine  what  are  the 
terms  and  conditions  contemplated  in  the 
preliminary  agreement,  it  is  necessary  to 
ascertain  the  terms  and  conditions  of  such 
a  policy  as  the  company  were  bound  to  is- 
sue in  pursuance  of  such  agreement.  But 
it  will  be  presumed  that  the  policy  contract- 
ed for  was  such  policy  as  the  company  was 
in  the  Iiabit  of  issuing  to  those  contracting 
for  insurance."  In  Hubbard  &  Spencer  v. 
Hartford,  etc.,  33  Iowa,  325,  H  Am.  Bep. 
125,  speaking  to  a  "binder,"  the  court  said: 
"It  must  be  conceded  that,  if  it  bound  the 
company  at  all  and  its  binding  effect  can- 
not be  denied,  it  raised  a  contract  of  in- 
surance In  all  respects  like  the  contracts  of 
the  company  as  expressed  in  the  policies 
commonly  issued  to  them.  *  •  »  The 
transaction,  then,  was  a  contract  for  insur- 
ance upon  the  usual  terms  and  conditions 
'as  expressed  in  the  policy  which  the  agent 
was  empowered  to  issue."  There  is  no  dis- 
pute as  to  this  doctrine.  The  difficulty  lies 
in  its  application  here  to  sustain-  the  Judg- 
ment. In  the  absence  of  any  pleading  or 
proof  upon  the  point,  we  are  asked  by  the 
Bonding  Company  to  take  judicial  notice 
that  the  bond  referred  to  In  the  "binder"  is 
tlie  bond  required  to  be  issued  pursuant  to 
the  depository  statute,  supra.  Assuming  that 
we  can  rightfully  make  this  stretch  of  ju- 
dicial notice,  which  was  apparently  done  by 
the  trial  court,  we  have  then  the  whole 
writing  before  us,  consisting  of  said  "binder" 
and  its  conditions  prescribed  by  the  statute, 
and  the  question  for  us  to  determine  Is 
whether  the  same  together  are  sufficiently 
specific  to  make  out  a  valid  executory  con- 
tract to  execute  said  statutory  bond.  Such 
they  are  not  for  the  reason  that  it  nowhere 
thereby  appears  that  the  minds  of  the  par- 
ties met  on  the  period  of  the  duration  of  the 
bond.  And,  as  the  statute  prescribes  none, 
we  conclude  that  such  was  thereby  left  open 
subject  to  the  agreement  of  the  parties.  19 
Cyc.  55)6,  says:  "A  valid  executory  contract 
must,  however,  be  made  out.  speeiflc  either 
by  express  terms  or  by  implication,  as  to  the 
subject-matter,  period,  rate,  and  amount  of 
insurance.  If  there  is  no  siieclflc  agreement 
as  to  the  period  of  the  Insurance,  •  •  • 
the  contract  will  not  be  enforceable"^-clting 
Insurance  Co.  of  North  America  v.  Thorn- 
ton, 130  Ala.  222,  30  South.  614,  55  Ii.  R.  A. 
547,  89  Am.  St  Rep.  30;    Hartford  F.  Ins. 
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Co.  V.  King,  106  Ala.  619,  17  South.  707; 
Pino  V.  Mercbant'8  Mut.  Ins.  Co.,  19  La. 
Ann.  214,  92  Am.  Dec.  629.  In  A.  Worth 
▼.  German,  etc.,  Ins.  Co.,  64  Mo.  App.  583, 
the  court  said:  "In  order  to  make  a  valid 
contract  of  insnrance,  these  essential  con- 
ditions must  concur,  viz.:  First.  The  sab- 
ject-matter  to  which  the  policy  is  to  attach 
must  exist.  Second.  The  risk  insured  against. 
Third.  The  amount  of  Indemnity  must  be 
definitely  fixed.  Fourth.  The  duration  of 
the  risk.  Fifth.  The  premium  or  considera- 
tion to  be  paid  therefor  must  be  agreed  up- 
on and  paid,  or  exist  as  a  valid  charge 
against  the  party  insured,  when  the  payment 
in  advance  Is  noli  a  part  of  the  condition  up- 
on which  the  policy  is  to  attach.  If  anything 
has  been  left  open,  no  contract  exists,  be- 
cause the  minds  of  the  parties  have  not 
met,  and  there  is  not  an  agreement  that 
can  be  enforced  by  either  party;  and  both 
parties  must  be  bound,  the  one  to  insure,  and 
the  other  to  pay  the  premium."  Cleveland 
Oil  Co.  V.  Ins.  Society,  34  Or.  228,  55  Pac.  435, 
was  a  suit  upon  an  alleged  executory  contract 
to  insure.  The  court  said:  "It  is  argued  by 
defendant's  counsel  that  there  was  no  evi- 
dence introduced  at  the  trial  tending  to 
show  the  duration  of  the  alleged  insurance, 
the  time  when  the  risk  should  commence 
or  the  amount  of  the  premium  to  be  paid, 
and  hence  the  nonsuit  should  have  been, 
granted."  And,  after  quoting  approvingly 
from  Wood  on  Fire  Ins.  (2d  Ed.)  i  5,  thus, 
"In  order  to  make  a  valid  contract  of  In- 
surance, several  things  must  concur:  First, 
the  subject-matter  to  which  the  policy  la 
to  attach  must  exist;  second,  the  risk  In- 
sured against;  third,  the  amount  of  the  in- 
demnity must  be  definitely  fixed;  fourth, 
the  duration  of  the  risk;  and,  fifth,  the 
premium  or  consideration  to  be  paid  there- 
for must  be  agreed  upon,  and  paid,  or  exist, 
as  a  valid  legal  charge  against  the  party 
Insured  where  payment  in  advance  Is  not 
a  part  of  the  condition  upon  which  the  pol- 
icy Is  to  attach.  The  absence  of  either  or 
any  of  these  requisites  is  fatal  in  cases 
where  a  parol  contract  of  insurance  is  re- 
lied upon" — said:  "It  Is  not  the  duty  of 
courts  to  make  contracts  for  parties,  but  to 
Interpret  the  engagements  they  have  under- 
taken, and,  in  view  of  this  legal  principle, 
the  rule  is  well  settled  that,  before  a  con- 
tract of  Insurance  or  to  insure  can  become 
binding,  all  these  necessary  elements  must 
be  understood,  assented  to,  and  agreed  upon, 
either  expressly  or  by  implication,  before 
there  can  be  an  absolute  binding  obligation 
between  the  parties.  May,  Ins.  (3d  Ed.)  §  50 ; 
11  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  282 ;  Com- 
mercial Ins.  Co.  V.  Morris,  105  Ala.  498, 
18  South.  34;  Sater  v.  Henry  Ins.  Co..  92 
Iowa,  579,  61  N.  W.  209 ;  Hartshorn  v.  Shoe 
Ins.  Co.,  15  Gray  [Mass.]  240;  Strohn  v. 
Hartford  Ins.  Co.,  37  Wis.  625,  19  Am.  Rep. 


777;  Tmstees  of  First  Baptist  Church  t. 
Brooklyn  Fire  Ins.  Co.,  28  N.  Y.  153;  O'Reil- 
ly V.  London  Assurance  Corp.  101  N.  Y.  575, 
5  N.  E.  568;  Orient  Ins.  Co.  v.  Wright,  23 
How.  401  [16  L.  Ed.  524]."  In  Commercial 
Ins.  Co.  T.  Morris,  supra,  in  the  syllabus  it 
Is  said:  "Before  a  contract  of  Insuranoe  or 
an  agreement  to  insure  is  binding  between 
the  parties,  the  property  to  be  insured,  the 
period,  rate  to  be  paid,  and  amount  of  in- 
surance, and  all  other  essential  elements 
and  terms  of  the  contract  must  be  expressly 
or  by  implication  understood  and  mutually 
agreed  upon;  and  the  mere  expression  of  a 
desire  by  one  intending  to  procure  Insurance^ 
or  a  proposition  made  to  an  Insurance  agent  to 
Insure  property,  and  the  assent  or  acceptance 
by  such  agent  to  insure,  without  more,  does 
not  amount  to  a  contract  of  Insurance,  or 
to  an.  agreement  to  insure."  It  will  not  do 
to  say  that  this  was,  in  effect,  a  renewal 
of  any  other  bond  of  like  kind,  or  that  a 
period  of  one  year  specified  in  the  bond  sued 
was  the  implied  duration  of  the  risk  within 
the  contemplation  of  the  parties  to  the  "bind- 
er," for  the  reason  that  said  bond  had  long 
since  expired,  and  there  is  nothing  indicat- 
ing anything  understood  as  governed  by  pre- 
vious dealings  between  the  parties.  On  this 
point  it  is  further  said  In  the  syllabus  in  the 
Morris  Case:  "The  mere  fact  that  there 
have  been  previous  dealings  of  insurance  be- 
tween the  parties,  without  some  reference  to 
such  previous  dealings.  Is  not  sufficient  to 
show  a  completed  and  binding  contract  that 
the  parties  Intended  to  and  did  adopt  in 
their  contract  subsequently  made  the  pro- 
visions and  terms  of  the  former  transac- 
tions; but  where  there  exists  a  contract  of 
insurance,  which  has  not  expired,  and  there 
is  an  agreement  between  the  parties  to  re- 
new the  policy,  and  no  change  is  suggested 
or  agreed  upon,  it  will  be  presumed  that  the 
renewal  contract  Included  and  adopts  all  the 
provisions  of  the  existing  contract  of  insur- 
ance, and  such  contract  is  complete  and 
binding  upon  the  parties." 

Neither  can  we  know  for  the  purpose  of 
upholding  the  Judgment  that  $75,  the  amount 
of  the  premium  supposed  to  have  been  paid, 
was  for  a  risk  to  run  one  year,  and  that  the 
same  was  so  understood  between  the  par- 
ties for  the  reason  that  there  is  nothing  in 
the  record  to  so  Inform  us,  and  we  have  al- 
ready exhausted  our  Judicial  notice.  For 
the  reason  that  the  "binder"  "construed  as 
if  it  contained  the  terms  and  conditions  of 
a  bond  Issued  in  pursuance  of  the  depo.si- 
tory  statute,"  as  urged,  leaves  open  the  duni- 
tlon  of  the  risk,  we  are  of  opinion  that  the 
minds  of  the  parties  hereto  failed  to  meet 
thereon,  and  for  that  reason  the  allied 
contract  evidenced  thereby  was  not  valid  and 
enforceable,  and  hence  the  Judgment  com- 
plained of  is  contrary  to  law.  We  have  ex- 
amined all  the  cases  available  upon  the  subr 
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ject.  and  call  to  mind  no  case  in  which  a 
tecoTery  was  had  >wbere  the  "binder"  failed 
to  Umlt  the  duration  of  the  risk. 

It  is  unnecessary  to  discuss  the  remaining 
aHKlgnmaits  of  error. 

The  cause  Is  reversed. 


ai  Okl.  68S) 

CHICAGO.  B.  I.  &  P.  RY.  CO.  t.  MATNARD. 

^AME  T.  HAGGARD.     SAME  t. 

GOLDSMITH. 

(Supreme  Court  of  Oklahoma.    July  11,  1911. 

Behearins  Denied  March  26,  1912.) 

(Bytlalut^hv  the  Court.) 

1.  Apfbai.  and  Ekkob  (I  980*)— Review— 
DiscsETioif  OF  Tbiai.  Codbt— Obani  or 
New  Tbial.    - 

A  motion  for  a  new  trial,  aasigninp;,  in 
effect,  accident  and  snrprise  which  ordmary 
prudence  could  not  have  guarded  against,  is 
addressed  to  the  sound  judicial  discretion  of 
the  court;  and  where  the  court,  upon  conOict- 
ing  affidavits  filed  pro  and  con,  denied  the 
motion  this  court 'will  not,  under  the  showing 
made,  disturb  the  ruling,  where  there  is  no 
abuse  of  that  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3874,  3875;    Dec.  Dig.  § 

osa*] 

2.  Waters  awd  Wateb  Coubses  (§  63»)  — 
Plowagb— Actions  fob  Injubiks  —  Plead- 

INO. 

A  petition  which  substantially  states  that 
plaintiff  is  in  possession,  under  lease  from  the 
owner,  of  a  certain  tract  of  land,  that  defend- 
ant's line  of  railway  runs  through  it  upon  a 
grade  or  embankment  higher  than  the  adjoining 
laada  lying  westward,  that  defendant  has  failed 
and  refused  to  establish  and  maintain  proper 
openings  for  the  oatlet  of  surface  water  fall- 
ing on  and  flowing  oyer  and  across  said  lands, 
and,  on  account  of  said  embankment,  caused 
to  be  filled  up  a  natural  water  course  across 
said  land,  which  caused  the  surface  water  to 
stand  and  back  up  on  his  crops  growing  on 
said  lands,  to  his  damage,  states  a  cause  of 
action  occasioned  by  the  obstruction  of  a  wa- 
ter course,  and  not  for  damage  by  surface  wa- 
ter only. 

{Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  51,  53;  Dec.  Dig. 
I  63.*] 

Error  from  Jefferson  County  Court;  G.  M. 
Bond,  Judge. 

Actions  by  J.  C.  Maynard,  W.  T.  Haggard, 
and  T.  D.  Goldsmith  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Jndgm»it  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

G.  O.  Blake,  H.  B.  Low,  Dale  &  Blerer, 
and  Gilbert  &  Bond,  for  plaintiff  in  error. 
0.  A.  MoBrlan,  for  defendants  in  error. 

TURNER.  C.  J.  On  October  80.  1908,  J. 
C.  Maynard.  defendant  in  error,  sued  the  Chl- 
ftiKO,  Rock  Island  &  Pacific  Railway  Com- 
pany, plaintiff  in  error.  In  the  county  court 
of  Jefferson  county.  After  alleging  the  cor- 
porate existence  of  defendant,  and  that  it 
was  engaged  in  the  operation  of  a  line  of 
railway  In.  through,  and  across  said  coun- 
ty, platntifT  alleged   himself  to   be  in   pos- 


session, under  lease  from  the  owner,  of  a 
certain  tract  Of  land  (describing  it)  three 
mUes  north  of  the  town  of  Ryan,  in  said 
county,-  and  that  defendant's  line  of  railway 
ran  through  said  land;  that  through  said 
lands  defendant  has  thrown  up  its  roadbed 
on  a  grade  from  three  to  six  feet  higher 
than  said  lands  lying  on  the  west  side  of 
said  line  of  road,  and  has  "failed  and  re- ' 
fused  to  establish  and  maintain  proper  open- 
ings for  the  outlet  of  surface  water  falling 
on  and  flowing  over  and  across  said  lands," 
but  "caused  to  l>e  filled  up  the  natural  wa- 
ter course  across  said  lands,  which  causes 
the  surface  water  to  stand  back  up  on  said 
lands,  to  the  great  and  irreparable  damage 
of  this  plaintiff;  that  during  the  month  of 
May,  1908,  plaintiff  alleges  that  on  account 
of  the  heavy  rains  much  water  fell  on  and 
near  said  lands,  and  that  the  same  stood 
at  a  depth  of  from  one  to  six  feet  over  the 
growing  crops  on  said  lands,  the  same  being 
held  on  said  crops  for  a  period  of  several 
days,  on  account  of  the  embankment  of  de- 
fendant's roadbed,  without  openings  for 
drainage  purposes;"  that  prior  to  said  rains 
plaintiff  had  planted  and  had  growing  cer- 
tain crops  (describing  them)  on  said  land  thus 
caused  to  overflow,  and  "was  damaged  In 
the  aggregate,  on  account  of  said  embank- 
ment holding  the  said  surface  water  over 
his  crops,  as  aforesaid,  for  a  period  of  sev- 
eral days,  In  the  sum  of  three  hundred  twen- 
ty-five and  no/100  dollars,"  for  which  he 
prayed  Judgment  After  demurrer  thereto 
filed  and  overruled,  defendant  answered,  ad- 
mitting Its  corporate  existence,  and  that  its 
railway  ran  across  the  land  described  In 
plaintiff's  petition,  but  as  to  all  else  in  the 
petition  pleaded  a  general  denial,  and  for 
affirmative  matter  that  plaintiCTs  cause  of 
action.  If  any  he  had,  was  barred  by  the 
statute  of  limitations.  Thereafter,  on  the 
same  day,  the  court  ordered  that:  "This 
cause  is  hereby  continued  and  set'  for  trial 
on  the  8th  day  of  March,  1909,  by  consent 
of  counsel  for  plaintiff  and  defendant  Dat- 
ed this  25th  day  of  January,  1909." 

On  March  5.  1909,  plaintiff  demurred  to 
defendant's  answer;  but  the  same  was  never 
passed  on.  On  January  8,  1909,  a  reply  was 
filed,  in  effect  a  general  denial,  whereupon 
the  cause,  in  regular  order,  coming  on  for 
trial,  and  plaintiff  appearing  and  defendant 
appearing  not.  there  was  trial  to  the  court 
and  Judgment  for  plaintiff  for  $325  and  cost. 
Thereafter,  on  the  same  day,  came  defend- 
ant and  moved  the  court  to  set  aside  said 
Judgment  and  grant  him  a  new  trial  for  the 
following  reasons:  "(1)  That  said  verdict 
is  contrary  to  law,  and  is  not  sustained  by 
sufficient  evidence.  (2)  That  said  verdict 
is  contrary  to  the  evidence,  and  Is  not  sus- 
tained by  the  law.  (3)  Because  the  verdict 
is  excessive.  (4)  For  errors  of  law  occur- 
ring In  the  record  during  the  trial  of  said 
cause.    (5)  For  the  reason  that  defendant's 
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counsel,  H.  B.  Low,  had  a  positive  agree- 
ment witb  the  plaintiff's  counsel  to  continue 
said  cause  until  an  InTestigation  could  be 
made  by  the  defendant  company's  <flvll  en- 
gineer, and  an  estimate  made  thereon.  (6) 
Because  the  defendant's  local  attorney,  H. 
G.  Goodloe,  had  a  positive  agreement  with 
'  the  plaintiff's  counsel,  C.  A.  McBrian,  to 
pass  said  case  until  the  arrival  of  the  south- 
bound Rock  Island  train  on  the  day  of  the 
trial  until  one  of  the  defendant's  counsel,  W. 
I.  Gilbert,  could  be  present  and  assist  in  the 
trial  of  said  cause;  that  the  said  W.  I.  Gil- 
bert was  duly  notified,  and  in  pursuance  of 
said  agreement  appeared  in  Ryan  prepared 
to  take  charge  of  the  defense  in  said  cause, 
but  said  Judgment  had  already  been  render- 
ed. (7)  That  the  defendant  company  has 
a  good  and  lega^  defense  to  said  cause  of 
action,  In  this,  to  wit:  That  they  will  be 
able  to  establish  that  the  injury  complained 
of,  to  wit,  the  obstruction  of  a  water  course, 
is  not  such  as  they  would  be  liable  for  under 
the  laws  in  force  in  the  state  of  Oklahoma." 
This  motion  was  supported  by  affidavits,' 
which  were  met  by  controverting  affidavits, 
after  consideration  of  all  of  which  the  court 
overruled  said  motion,  and  defendant  brings 
the  case  here. 

[1]  For  the  reason  that  the  fourth  and  fifth 
assignments  of  error  relied  on  by  plaintiff 
in  error,  are  predicated  upon  the  presump- 
tion that  no  reply  was  filed,  which  Is  not 
true,  and  for  the  reason  that  the  sixth, 
seventh,  and  eighth  assignments  are  that 
the  evidence  is  insufficient  to  support  the 
Judgment,  and  all  the  evidence  taken  at 
the  trial  is  not  attempted  to  be  brought  be- 
fore us,  we  pass  to  the  contention  that  the 
court  erred  in  overruling  defendant's  motion 
to  set  aside  the  Judgment  and  grant  a  new 
trial.  To  make  out  the  case  of  accident  or 
surprise  which  ordinary  prudence  could  not 
have  guarded  against,  indicated  by  the  fifth, 
sixth,  and  seventh  paragraphs  of  said  mo- 
tion, defendant  filed  numerous  affidavits 
tending  to  prove  the  truth  of  the  matters 
therein  set  forth.  On  the  other  hand,  plain- 
tiff filed  his  controverting  affidavit,  support- 
ed by  that  of  his  attorney,  denying  and  ex- 
plaining the  matters  set  forth  in  said  affi- 
davits. It  is  sufficient  to  say  of  these  affi- 
davits filed  pro  and  con  that  the  same  are 
conflicting,  and,  presenting  to  the  trial  court, 
as  they  do,  a  question  of  fact,  which  was  de- 
termined against  defendant  and  in  favor 
of  the  contention  of  plaintiff,  in  effect,  that 
plaintiff's  attorney  had  given  the  attorneys 
for  defendant  no  reasonable  ground  to  be- 
lieve that  the  cause  would  not  be  tried  when 
called,  pursuant  to  the  setting  indicated  by 
the  order,  supra,  entered  upon  the  Judge's 
docket,  and  that  the  surprise  of  which  they 
complain  was  not  occasioned  by  the  viola- 
tion of  any  alleged  agreement,  we  will  not 
disturb  it.  This  for  the  reason  that  the  ap- 
plication  was   one   which   addressed   itself 


largely  to  the  sound  judicial  discretion  of 
the  trial  court,  and,  under  the  circumstan- 
ces, we  cannot  say  be  abused  that  discre- 
tion, or  that  there  was  such  surprise  as  de- 
manded'a  reversal  of  the  ruling  complained 
of.  Poff  V.  Lockridge,  22  Okl.  462,  98  Pac. 
427;  14  Enc.  Pi.  &  Pr.  p.  742;  Green  v.  Bulk- 
ley,  23  Kan.  130;  Knauber  v.  Watson,  50 
Kan.  702,  32  Pac.  "349. 

[2]  It  is  next  contended  that  the  court 
erred  in  overruling  the  demurrer  to  plain- 
tlfTs  petition,  for  the  reason  that  the  same 
falls  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  In  support  of  this  con- 
tention, it  Is  urged  th&t  the  cause  of  action 
charged  In  the  petition  was  one  purely  for 
damage  by  surface  water.  This  is  a  change 
of  view  on  defendant's  part  as  to  the  char- 
acter of  the  injury  complained  of.  We  say 
this,  for  the  reason  that  In  the  seventh  para- 
graph of  its  motion  for  a  new  trial,  supra, 
defendant  characterizes  the  injury  charged 
as  one  alleged  to  have  been  occasioned  "b.v 
the  obstruction  of  a  water  course."  We 
think  defendant  was  right  then  and  wrong 
now.  The  trial  court  took  the  view  de- 
fendant entertained  of  it  then,  and  did  not 
err.  While  the  petition  charges  that  defend- 
ant "has  failed  and  refused  to  establish  and 
maintain  proper  openings  for  the  outlet  of 
surface  water  falling  on  and  flowing  over 
and  across  said  land,"  It  la  clear  that  the 
positive  act  complained  of  is  "that  defend- 
ant has  caused  to  be  filled  up  the  natural 
water  course  across  said  lands,  which  causes 
the  surface  water  to  stand  and  back  up  on 
said  lands,"  to  his  damage,  etc. 

The  scene  depicted  in  the  petition  is  dear, 
and  this:  A  line  of  railroad  running  north 
and  south,  upon  a  high  and  solid  roadl)ed 
or  embankment,  through  plalntifTs  land. 
Westward  lay  plaintiff's  fields,  the  surface 
waters  from  which,  unobstructed,  flow  Into 
a  natural  water  course  and  pass  off;  ob- 
structed by  said  roadbed,  they  accumulate 
and  fill  the  channel,  and.  Instead  of  flowing 
off,  stand  and  back  up  on  plaintiff's  laud 
and  ruin  his  crops.  When  plaintiff  so  stat- 
ed, in  effect,  which  he  did  "in  ordinary  and 
concise  language,"  and  "on  account  of  said 
embankment  holding  said  surface  water 
over  his  crops  he  was  damaged,"  he  stated, 
in  effect,  that  the  injury  complained  of  was 
one  resulting  from  the  wrongful  act  of  de- 
fendant in  obstructing  a  natural  water 
course  across  his  land,  and  in  failing  and 
refusing  to  establish  and  maintain  proper 
openings  for  its  outlet.  As  defendant  coneedet* 
liability  for  such  an  act,  if  proven,  citation 
of  authority  Is  unnecessary  to  show  that 
the  petition  In  so  alleging  stated  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Finding  no  error,  the  Judgment  of  the 
trial  court  Is  affirmed,  as  Is  al.so  the  Judg- 
ment in  No.  988,  Chicago,  Rock  Island  &  Pa- 
cific Railway  Co.  v.  W.  T.  Haggard,  and 
No.   989,    Chicago,   Rock   Island  &   I'aclflc 
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Railway  Go.  t.  T.  D.  Goldsmith;  stipulated 
to  abide  tbe  event  of  this  causes  All  the 
Justices  concur. 


(n  Okl.  447) 

LARNET  et  aL  t.  ALDRIDOE. 

(Supreme  Court  of  Uklahoma.    March  Vi, 
1912.) 

(Byllabut  by  t^e  Court.) 
L  Chakpebtt   and   Maintenancb    (j    7*)— 

CONVETANCX    09   LAND    HELD    ADVESSELT. 

A  conveyance  of  land  made 'in  contraven- 
tion of  sections  2214  and  2215,  Compiled  Iiaws 
of  Oldahoma  1909,  is  void  as  against  persons 
holding  adversely,  either  by  themseires  or 
tenants,  and  claiming  to  be  owners  of  the  land 
under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Mdntenance,  Cent  Dig.  §S  64r-llU;  Uec. 
Dig.  I  7.*1 

2.  IiANDLOBD   AND   TENANT    (|    (56*)— DlBPUT- 

iNQ  Landloed'b  Title. 

A  tenant,  while  remaining  in  possession, 
even  after  the  expiration  of  his  term,  is  pre- 
dnded,  on  the  doctrine  of  estoppel,  from  ei- 
ther setting  up  an  adverse  title  to  defeat  an 
action  of  ejectment,  or,  without  first  surren- 
dering possession,  making  a  contest  with  his 
landlord  over  the  title  held  by  him  at  the  time 
of  securing  the  right  of  entry. 

[Ed.  Note. — For  other  cases,  see  Liandlord 
and  Tenant,  Cent  Dig.  {f  199-209;  Dec.  Dig. 
J66.»] 

Error  from  District  Court,  Seminole  Coun- 
ty; Robert  M.  Ralney,  Judge. 

Action  by  Mose  Larney  and  others  against 
Beuben  I.  Aldridge.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Reversed 
and  remanded. 

J.  A.  Baker  and  Winston  T.  Banks,  for 
plaintiffs  In  error.  Crump,' Rogers  &  Har- 
ris, for  defendant  In  error. 

DUNN.  J.  This  case  presents  error  from 
tbe  district  court  of  Seminole  county.  March 
20,  1908,  plaintiffs,  Seminole  Indiana,  filed 
their  petition  In  ejectment  in  the  said  court 
Mose  Larney,  one  of  the  plaintiffs,  for  him- 
self and  as  guardian  of  his  two  minor  chil- 
dren bora  to  blffl  and  his  wife,  afterwards 
divorced  and  now  deceased,  seek  to  recover 
possession  of  the  land  Involved,  which  was 
the  allotment  of  the  said  deceased  wife,  from 
Reuben  I.  Aldridge,  who  claims  the  same 
under  and  by  virtue  of  a  deed  executed  to 
hhn  by  one  Willie  Mitchell,  to  whom,  after 
her  divorce  from  Mose  Larney,  she  was  mar- 
ried. Mose  Larney  and  the  said  Willie  Mit- 
chell both  claim  the  right  of  curtesy  in  and 
to  the  land ;  the  former  contending  that  the 
wife  was  not  divorced  from  him,  and  hence 
was  not  ^]ar^led  to  the  said  Mitchell.  The 
children  claim  tbe  land  as  heirs  of  their 
deceased  mother. 

[1]  Tbe  petition  of  plaintiff,  as  we  have 
seen,  was  filed  on  March  20,  1908;  Issue 
was  Joined  thereon  by  answer  of  the  defend- 


ant, consisting  of  a  general  denial,  filed  Feb- 
ruary 4,  1900.  Thereafter,  and  on  the  4th 
of  September,  1909,  it  appears  the  defendant 
secured  from  the  said  Willie  Mitchell  a  war- 
ranty deed  embracing  the  land  Involved,  and 
on  December  22,  1909,  bis  counsel  filed  an- 
other answer,  which  consists  of  a  general 
denial,  and  in  which  it  Is  alleged  that  de- 
fendant was  the  owner  of  and  entitled  to 
tbe  possession  of  the  land  described.  On 
the  trial,  this  deed  was  held  valid,  and,  over 
the  objection  of  plaintiff,  was  admitted  in 
evidence,  and  this  is  alleged  to  be  error,'  for 
the  reason,  among  others,  that  the  grantor 
had  no  interest  in  the  land  to  convey;  sec- 
ond, that  he  never  had  been  In  possession 
of  the  same,  and  that  the  lands  were  tbe 
subject  of  suit;  and,  third,  that  the  grantee, 
the  defendant  in  this  action,  was  In  posses- 
sion of  the  lauds  as  tenants  of  plaintiff, 
and  that,  without  surrendering  his  posses- 
sion to  his  landlords,  he  could  not  contest 
their  title  in  and  to  the  land.  Assuming 
that  the  divorce  and  remarriage  were  legal, 
and  that  curtesy  attached,  and  that  the  deed 
was  admissible  under  the  answer  filed,  in 
our  judgment.  It  was  not  a  good  defense, 
available  to  the  defendant  in  this  action,  for 
two  of  the  reasons  assigned  by  counsel:  First, 
the  execution,  delivery,  and  acceptance  of 
the  said  deed  wm  in  violation  of  sections 
2214  and  2215,  CompUed  Laws  of  Oklahoma 
1909,  as  construed  by  this  court  In  the  cases 
of  Huston  V.  Scott  et  al.,  20  OkL  142,  94 
Pac  612,  35  L.  R.  A.  (N.  S.)  721,  and  Pow- 
ers V.  Van  Dyke,  117  Pac.  797;  and  that 
the  defendant  herein  was  in  possession  of 
the  land  by  'virtue  of  having  leased  the  same 
from  the  plaintiffs. 

[2]  That  a  tenant  cannot  be  heard  to  dis- 
pute bis  landlord's  title  is  a  rule  too  well 
recognized  to  be  the  subject  of  further  con- 
troversy. Jones  on  Landlord  and  Tenant, 
§S  564,  688,  689;  Underhlll  on  Landlord  and 
Tenant,  §{  561,  552;  Taylor  on  Landlord 
and  Tenant  i  607;  Showalter  v.  Ryles,  22 
Okl.  329,  97  Pac.  569;  Standlfer  v.  Morris 
et  al.,  26  Okl.  802,  108  Pac.  413;  Zahn  v. 
Obert,  24  Okl.  159,  103  Pac.  702;  Wallbrecht 
et  al.  V.  Blush  et  al.,  43  Colo.  329,  95  Pac. 
927.  The  general  doctrine  being  that  a  ten- 
ant, while  remaining  In  possession,  even  aft- 
er the  expiration  of  his  term.  Is  precluded, 
on  the  doctrine  of  estoppel,  from  either  set- 
ting up  an  adverse  title  to  defeat  an  action 
of  ejectment,  or,  without  first  surrendering 
possession,  making  a  contest  with  bis  land- 
lord over  the  title  held  by  him  at  the  time 
of  securing  tbe  right  of  entry. 

For  the  foregoing  reasons,  the  Judgment 
of  tbe  trial  court  is  reversed  and  set  aside, 
and  the  cause  remanded,  with  instructions  to 
grant  plaintiff  a  new  trial. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  HATES,  JJ.,  concur. 
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(31  Okl.  44*) 

EDMONDSON  et  at  r.  JONES. 

(Snpreme  Court  of  Oklahoma.    Ifarch  12, 
1912.) 

(Eyllaiut  (y  the  Court.) 
Appkal  and  Errob   (S  281*) —Dismissal — 

Motion  fob  New  Triat.. 

As  the  questions  for  Review  are  such  that 
it  would  require  a  motiou  lor  a  new  trial  in 
order  to  examine  them,  and  no  motion  for  a 
new  trial  was  filed  within  the  time  prescribed 
b7  .law,  the  motion  to  dismiss  must  be  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %l  1650-1661;   Dec  Dig.  { 

Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 

Action  between  J.  J>.  Edmondson  and 
another  and  O.  H.  Jones.  From  the  judg- 
ment, Edmondson  and  another  bring  error. 
Dismissed. 

E.  S.  Bessey  and  Bernstein  &  Spiers,  for 
plaintiffs  in  error.  Wright  &  Blinn,  for  de- 
f  aidant  in  error. 

KANE,  J.  This  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss  the  appeal, 
filed  by.  the  defendant  in  error,  upon  the 
groupd,  among  others,  that  the  verdict  of 
the  jury  and  the  judgment  of  the  court  was 
made  and  entered  on  the  16th  day  of  Octo- 
ber, 1911,  and  the  motion  for  a  new  trial 
In  said  cause  was  not  filed  until  the  20th 
day  of  October,  1911;  the  filing  of  same 
being  four  days  after  the  verdict  of  the  Jury 
-and  judgment  of  the  court  was  entered. 

As  the  questions  for  review  are  such  that 
It  would  require  a  motion  for  a  new  trial 
In  order  to  examine  them,  and  no  motion 
for  a  new  trial  was  filed  within  the  time 
prescribed  by  law,  the  motion  to  dismiss 
must  be  sustained.  All  the  Justices  concur, 
except  WILLIAMS,  J.,,  absent,  and  not  par- 
ticipating. 

(tl  Okl.  4S0) 

ST.  LOUIS  &  S.  F.  R.  CO.  v.  WILLIAMS. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Syllabu*  hy  the  Court.) 

1.  Railroads  (}  411*)— Fbnces— Pbotbction 
OF  Public. 

Statutes  requiring  railways  to  fence  their 
rights  of  way  are  passed  in  pursuance  of  the 
police  powers  of  the  state,  and  are  for  the 
benefit  of  the  whole  public,  and  are  nc^  in- 
tended merely  for  the  protection  of  adjoining 
landowners,  unless  it  clearly  appears  from  the 
language  used  that  it  was  the  intention  of  the 
Legislature  to  protect  only  such  owners. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1409-1460;   Dec  Dig.  {  4H.»J 

2.  Railroads  (S  413*)— Pbivatb  Cbossinqs— 
Gates. 

In  the  absence  of  statute  or  agreement  to 
the  contrary,  a  railroad  company  must  exer- 
cise reasonable  care  to  see  that  the  gates  or 
bars  at  private  or  farm  crossings  are  kept 
closed;     the    duty    being    included   in   that   of 


maintaining  a  snffident  fenee  of  which  the  gate* 
or  bars  constitute  a  part  And,  if  the  gates 
or  bars  are  properly  constructed  and  are  left 
open  by  the  landowner' or  by  strangers  with- 
out the  knowledge  of  the  company,  it  will  not 
ordinarily  be  liable,  the  company  being  enti- 
tled to  a  reasonable  time  to  discover  that  they 
are  open  and' to  dose  them;  but  the  company 
will  be  liable  if  they  have  remained  open  for 
such  length  of  time  that  it  should  in  the  ex- 
ercise of  reasonable  care  have  discovered  their 
condition. 

[Ed.  Note. — For  other  caaes,  see  Railroads, 
Cent.  Dig.  |§  1459-1473;    Dec   Dig.  {  413.*  I 

3.  Nboliobnck  (}  136*)— Question  for  Jcbt. 
Where  from  the  facts  shown  by  the  evi- 
dence, although  undisputed,  reasonable  men 
might  draw  different  conclusions  respecting  the 
question  of  negligence,  aach  questiona  are  prop- 
erly for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {§  277-353;    Dec  Dig.  {  136. «J 

Error  from  Ottawa  County  Court;  W.  Y. 
Quigley,  Judge. 

Action  by  Charles  P.  Williams  against  the 
St  Louis  k  San  Francisco  Railroad  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

W.  F.  Evans  and  R.  A.  Kleinschmidt,  for 
plaintiff  in  error.  S.  a  Fullerton,  for  de> 
fendant  in  error. 


KANE},  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  damages  for  injuries  inflict- 
ed upon  certain  live  stock  belonging  to  tlie 
plaintiff  by  one  of  the  defcAdant's  trains. 
After  the  plaintiff  rested,  the  defendant  de- 
murred to  his  evidence,  which  demurrer  was 
overruled,  and,  the  defendant  offering  no 
evidence,  the  court  Instructed  the  jury  to  "re- 
turn a  verdict  In  favor  of  the  plaintiff  for 
the  sum  of  $690,  together  with  Interest  there- 
on at  the  rate  of  6  per  centum  per  annum 
from  the  18th  day  of  November,  1903,  as 
prayed  for  in  plaintiff's  petition."  Upon 
this  instruction  the  jury  rendered  its  verdict, 
to  reverse  which  this  proceeding  in  error  was 
commenced. 

The  grounds  for  reversal  urged  by  counsel 
for  plaintiff  in  error  in  their  brief  may  be 
stated  ds  follows:  CI)  The  court  erred  in 
overruling  the  defendant's  demurrer  to  plain- 
tiff's evidence.  (2)  The  court  erred  in  refus- 
ing to  give  certain  instructions  requested  by 
the  defendant.  (3)  The  court  erred  In  in- 
structing the  jury  to  return  a  verdict  In  fa- 
vor of  the  plaintiff.  We  think  the  evidence 
adduced  by  the  plaintiff  was  sufficient  to 
take  the  case  to  the  jury.  Section  13S9, 
Comp.  Laws  1909,  provides  that:  "It  shall 
be  the  duty  of  every  person  or  corporation 
owning  or  operating  any  railroad  in  the 
state  of  Oklahoma  to  fence  its  road,  except 
at  public  highways  and  station  grounds,  with 
a  good  and  lawful  fence."  The  next  section 
defines  a  lawful  fence ;   and  section  1392  pro- 
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rldee  tbat:  "Whenever  any  railroad  corpo- 
ration or  tbe  lessee,  person,  company  or 
corporation  operating  any  railroad,  shall  neg- 
lect to  build  and  maintain  such  fence,  as  pro- 
vided in  tliia  act,  such  railroad  corporation, 
lessee,  person,  company  or  corporation  oper- 
ating the  same,  shall  be  liable  for  all  animals 
killed  by  reason  of  the  failure  to  construct 
Buch  fence."  The  petition  aUeged  that  the 
defendant  neglected  to  maintain  and  keep  in 
repair  and  keep  closed  a  certain  gate,  and 
that  it  permitted  said  gate  to  remain  out  of 
repair  and  remain  open,  and  that  the  stock 
strayed  upon  the  railroad  right  of  way 
throagh  said  open  gate  in  the  railway  com- 
pany's fence  on  the  Eliza  Gibson  farm,  which 
gate  had  t>een  open  from  the  spring  of  1908 
until  after  the  stock  were  killed  in  November 
of  that  year;  that  the  gate  posts  were  Just 
common  poets  braced  with  4x4  pine  pieces, 
and  this  brace  tiad  burned  off  and  tbe  post 
bamed  oft  and  tbe  post  leaned  away  over 
back,  and  that  the  gate  could  not  be  shut; 
tbat  tbe  section  foreman  and  the  sectionmen 
of  the  railroad  company  passed  right  by  this 
open  gate  about  every  day  during  all  the 
thne  It  was  open  and  out  of  repair.  George 
Gibson,  owner  of  the  land,  testified  that  the 
gate  had  been  open  since  the  spring  preced- 
ing the  accident;  that  during  tbe  winter  it 
had  been  closed,  but  in  the  spring  when  they 
went  to  working  In  the  field  it  was  left  open, 
because  they  had  a  private  gate  up  next  to 
tbe  house,  tlut  they  k^t  closed,  and  after 
tbe  stock  was  out  of  the  field  that  gate  in 
the  field  was  left  open,  because  there  was 
not  anytliing  in  there.  The  tenant  of  the 
owner  testified:  "This  gate  had  been  left 
opea  by  me  l)ecause  the  gate  was  not  in  very 
good  condition  and  was  hard  to  handle.  The 
lower  hinge  was  otC." 

The  contentions  of  counsel  In  relation  to 
tbe  questions  of  law  arising  out  of  tbe  fore- 
going facts  may  be  best  illustrated  by  the  In- 
utmctions  which  were  requested  by  them  and 
lefnsed  by  tbe  court.    They  are  as  follows: 

"(2)  A  railroad  company  owes  no  duty  to 
keep  in  repair  its  fence  along  the  right  of 
way,  or  its  gates  through  such  fence,  to  any 
otber  than  the  adjoining  landowner  or  his 
lessees,  and,  if  the  stock  of  others  should 
stray  upon  such  adjoining  land  and  thence 
upon  the  track  of  the  railroad  through  an 
open  gate  and  be  killed,  such  other  persons 
could  not  recover  therefor  by  reason  of  the 
company's  failure  to  keep  the  fence  in  re- 
pair or  the  gate  closed.    ■ 

"(3)  If  yon  believe  tile  plaintifrs  stock  en- 
tered tbe  Gibson  farm  without  right,  but  as 
a  trespass,  and  strayed  upon  defendant's 
track  therefrom  through  an  open  gate  and 
was  killed,  your  verdict  should  be  for  the 
defendant. 

"(4)  It  was  tbe  duty  of  the  tenant  in  pos- 
wsBlon  of  tbe  Gibson  farm  when  passing 
through  the  gate  crossing  the  railroad  to  i 


close  such  gate  and  If  his  stock  should  wan- 
der upon  the  track  after  he  tiad  left  such  gate 
open  and  be  killed,  without  negligence  of 
the  persons  operating  the  train,  be  could 
not  recover  therefor,  and  the  railroad  com- 
pany owes  no  greater  duty  to  the  owtaer  of 
stock  trespassing  upon  such  adjoining  farm 
than  to  the  tenant  thereof. 

"(5)  If  you  find  that  the  gate  to  the  rail- 
road fence  was  left  open  by  the  tenant  in 
possession  of  the  Gibson  farm,  and  that  tbe 
plaintifTs  stock  entered  through  such  farm 
and  open  gate  upon  the  railroad  track  and 
were  killed  by  a  train,  tbe  plaintifC  cannot 
recover,  and  your  verdict  should  be  for  the 
defendant." 

We  think  these  instructions  were  properly 
refused. 

[1]  Statutes  requiring  railways  to  fence 
their  rights  of  way  are  passed  in  pursuance 
of  the  police  powers  of  the  state,  and  are  for 
the  benefit  of  the  whole  public,  and  are  not 
intended  merely  for  the  protection  of  adjoip- 
ing  landowners,  unless  it  clearly  appears  from 
the  language  used  that  it  was  the  intention 
of  the  Legislature  to  protect  only  such  own- 
ers. We  think  Mr.  Elliott,  In  bis  worlc  on 
Railroads  (vol.  3,  i  1100),  states  the  rule  cor- 
rectly, as  follows:  "Statutes  requiring  rail- 
way companies  to  erect  and  maintain  fences 
along  their  rights  of  way  rest,  as  we  have 
heretofore  seen,  upon  the  police  power  of  the 
state.  The  exercise  of  the  police  power  of 
the  state  by  the  enactment  of  police  regu- 
lations is  for  the  benefit  of  the  whole  public 
as  a  general  rule.  And,  since  statutes  im- 
posing the  duty  to  fence  upon  railway  com- 
panies rest  upon  tbe  police  power,  it  follows 
that  they  are  for  the  benefit  of  the  general 
public,  and  to  this  effect  is  the  almost  unan- 
imous weight  of  Judicial  authority.  Such 
statutes  are  not  intended  merely  for  the  pro- 
tection of  adjoining  landowners  unless  it 
clearly  and  unmistakably  appears  from  the 
language  used  tbat  it  was  the  intention  of 
the  Legislature  to  protect  only  such  owners. 
Where  the  animals  are  unlawfully  on  tbe 
adjoining  premises  from  which  they  escape 
to  the  company's  track,  there  Is  some  confilct 
In  the  authorities  as  to  whether  or  uot  the 
company  Is  liable  to  the  owner  of  such  ani- 
mals. The  weight  of  authority  is  to  the  ef- 
fect that  the  company  may  be  liable  in  such 
cases,  and  this  we  believe  to  be  the  correct 
rule,  although  there  are  some  authorities 
which  hold  that  the  company  is  not  liable." 

[2]  We  know  of  no  statute,  and  none  has 
been  called  to  our  attention,  providing  for 
private  gates  in  railway  fences,  but  wheth- 
er there  is  such  a  statute  is  immaterial.  In 
either  event  it  still  would  be  tbe  duty  of  the 
railway  company  to  exercise  reasonable  care 
and  diligence  to  keep  such  gates  closed.  In 
Mobile  &  O.  R.  Ck).  v.  Tieman,  102  Tenn.  704, 
52  S.  W.  179,  it  was  said :  "Again,  tbe  Jury 
was  rightly  charged,  in  substance,  that  if  a 
third  person  left  one  of  the  gates  open,  and 
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the  mare  and  colt  entered  through  It  while 
so  open,  the  company  would  be  responsible, 
If  It  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  gate  was 
open,  and  that  It  would  not  be  responsible  if 
it  did  not  have  or  by  the  exercise  of  ordi- 
nary care  could  not  have  had,  such  knowl- 
edge. This  instruction  Is  entirely  correct, 
and  is  fair  to  both  sides.  The  mere  erection 
of  an  inclosure,  sufficient  in  the  first  in- 
stance, did  not  afTord  the  company  perpetual 
immunity;  but,  to  continue  its  protection 
against  liability,  the  company  was  bound  to 
exercise  ordinary  care  to  keep  the  Inclosure 
In  good  repair  and  closed  at  all  points — ^the 
gates,  as  well  as  other  parts  of  the  fence." 
In  33  Cyc.  1209,  the  rule  is  stated  as  follows: 
"In  the  absence  of  statute  or  agreement  to 
the  contrary,  a  railroad  company  must  ordi- 
narily exercise  reasonable  care  to  see  that 
the  gates  or  bars  at  private  or  farm  cross- 
ings are  kept  closed,  the  duty  being  included 
In  that  of  maintaining  a  sufficient  fence  of 
which  the  gates  or  bars  constitute  a  part; 
•  •  •  and,  If  the  gates  or  bars  are  prop- 
erly constructed  and  are  left  open  by  the 
landowner  or  by  strangers  without  the  knowl- 
edge of  the  company,  it  will  not  ordinarily  be 
liable,  the  company  t>eing  entitled  to  a  rea- 
sonable time  to  discover  that  they  are  open 
and  to  close  them;  but  the  company  will  be 
liable  If  they  have  remained  open  for  such 
length  of  time  that  it  should  in  the  exercise 
of  reasonable  care  have  discovered  their  con- 
dition." On  the  same  subject  is  the  follow- 
ing from  33  Cyc.  1207:  "As  aflfecting  the  du- 
ties and  Habllities  of  railroad  companies  with 
regard  to  fencing,  the  gates  or  bars  at  pri- 
vate or  farm  crossings  constitute  a  part  of 
the  fence,  and  must  be  sufficient  to  serve 
the  purposes  of  such  fence  as  they  are  re- 
quired to  construct  and  maintain.  •  •  • 
It  is  also  the  duty  of  the  railroad  company 
to  exercise  reasonable  care  and  diligence  to 
keep  the  gates  or  bars  In  repair,  whether 
the  duty  of  constructing  them  Is  imposed  up- 
on the  company  by  statute  or  agreement,  or 
whether  tjound  to  construct  farm  crossings 
or  not;  and,  while  It  will  not  ordinarily  be 
liable  for  falling  to  repair  defects  of  which  it 
has  no  knowledge.  It  will  be  liable  where  the 
defects  have  existed  for  such  a  length  of 
time  that  it  should  by  reasonable  care  and 
diligence  have  been  discovered."  The  fore- 
going authorities  correctly  state  the  law  ap- 
plicable to  the  question  now  under  consider- 
ation. 

[3]  We  think,  however,  it  was  error  for 
the  court  to  Instruct  the  Jury  to  return  a  ver- 
dict in  favor  of  the  plalntlflf.  Under  our  view 
of  the  law,  there  were  several  (luestlona  that 
ought  to  have  been  submitted  to  the  Jury, 
the  most  Important  perhaps  being  whether 
the  gate  remained  open  such  a  length  of  time 
under  the  circumstances  as  to  charge  the  de- 
fendant with  notice  of  its  condition  and  with 
the  duty  of  closing  it.     To  our  mind  there 


was  evidence  reasonably  tending  to  show 
that  it  did,  but  we  liave  no  way  of  telling 
wliat  the  Jury  would  have  found  on  that 
question  if  it  had  been  submitted  to  them.  It 
Is  rather  an  unusual  thing  for  a  railroad 
company  to  insist  on  its  right  to  have  Its 
case  submitted  to  a  Jury  to  determine  the 
facts  untrammeled  by  directions  from  the 
court,  but  It,  in  common  with  every  other 
litigant,  has  that  right,  and,  unless  it  waives 
it,  it  must  not  be  deprived  of  it,  or  hindered 
In  its  full  exercise.  O.  O.  &  G.  R.  Co.  v.  Dep- 
erade,  12  Okl.  367,  71  Pac.  629;  Sans  Bols 
Ck)al  Co.  v.  Janeway,  22  Okl.  425,  99  Pac. 
153.  In  the  latter  case,  which  has  been 
many  times  followed  by  this  court,  it  was 
held:  "Where,  from  the  facts  shown  by  the 
evidence,  although'  undisputed,  reasonable 
men  might  draw  different  conclusions  re- 
specting the  question  of  negligence  or  con- 
tributory negligence,  such  questions  are  prop- 
erly for  the  Jury." 

The  Judgment  of  the  court  below  is  re- 
versed and  remanded,  with  instructions  to 
proceed  further  In  conformity  with  this  opin- 
ion. All  the  Justices  concur,  except  Wllr 
LIAMS,  J.,  absent,  and  not  participating. 

(32  Okl.  499) 

PATTEN  V.   CAGLB. 
(Supreme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(Syllaliut  ly  the  Court.) 

1.  Justices  or  the  Peace  (§  171*)— Review 
OP  Decisions  —  Appeal  —  Constitutionai. 
Pbovision. 

Article  7,  {  14,  of  the  Constitution,  until 
otherwise  provided  by  law,  authorizes  but  one 
method  of  appeal  from  judgments  of  justice 
of  the  peace  courts  to  the  county  courts,  upon 
the  hearing  of  which  a  trial  de  novo  shall  be 
bad  upon  questions  both  of  law  and  of  fact. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §{  655-657;  Dec.  Dig.  $ 
171.*] 

2.  Justices  of  the  Peace  (S  140*)— Review 
OF  Decisions  —  Appeal  —  Constitutional 
Provision. 

Sections  5034-5038,  Wilson's  Stat.  Okla- 
homa Territory  1903,  being  sections  6376- 
6378,  Snyder's  Comp.  L.  Oklahoma  1909,  pro- 
viding for  a  proceeding  in  error  by  bill  of  ex- 
ception from  judgments  of  justices  of  the 
peace  on  questions  of  law,  being  repugnant  to 
section  14  of  article  7  of  the  Constitution  of 
this  state,  were  not  extended  over  and  put  in 
force  by  section  2  of  the  Schedule  to  the  Con- 
stitution. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §4C«;  Dec.  Dig.  {  140.»] 

Commissioners'-  opinion,  Division  No.  2. 
Error  from  Cherokee  County  Court;  J.  T. 
Parks,  Judge. 

Action  between  B.  B.- Patten  and  Allen  Cag- 
le.  From  the  Judgment,  Patten  brings  error. 
Affirmed. 

B.  L.  Keenan,  for  plaintiCT  In  error.  Couch 
&  McMlchael,  for  defendant  in  error. 

BREWER,  C.  This  case  presents  error 
from  the  county  court  of  Cherokee  county. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Kep'r  Indexes 


Digitized  by 


Google 


OU.) 


PATTEN  V.  CAGLE 


155 


The  case  iras  XtleS  In  a  jnsUce  of  the  peace 
court  A  bill  of  exceptions  was  allowed  by 
tbe  justice,  and  the  same  was  filed  in  the 
county  court  December  6,  1909.  The  county 
•-ourt,  on  motion,  dismissed  the  case,  on  the 
eround  that  it  did  not  have  Jurisdiction, 
as  no  appeal  had  been  taken  as  provided  by 
law. 

|»]  The  trial  court  held  that  sections  6376- 
6378,  Snyder's  Comp.  L.  Okla.  1909,  provid- 
ing for  a  proceeding  in  error  from  courts  of 
justice  of  the  peace,  were  not  put  in  force 
by  section  2  of  the  Schedule  to  the  Constitu- 
tion, the  same  being  repugnant  to  section  14, 
art  7,  of  the  Constitution;  the  said  section 
and  article  of  the  Constitution  providing  a 
complete  and  exclusive  method  of  appeal 
from  such  courts.  A  determination  of  the 
correctness  of  the  conclusions  of  the  trial 
court,  above  stated,  determines  this  case. 

The  sections  of  the  statute  relating  to 
proceedings  in  error  from  courts  of  justices 
of  the  peace  are  in  Snyder's  Comp.  L.  Okla. 
1909,  and  are  as  follows: 

Section  6376:  "In  all  cases  which  shall 
be  tried  by  a  Jury  before  a  justice  of  the 
peace,  either  party  shall  have  the  right  to 
except  to  the  opinion  of  the  justice  upon 
any  question  of  law  arising  during  the  trial 
of  the  cause;  and  when  either  party  shall 
allege  such  exception,  it  shall  be  the  duty 
of  the  jnstice  to  allow  and  sign  a  bill  con- 
taining such  exception,  if  truly  alleged,  with 
the  point  decided,  so  that  the  same  may  be 
made  part  of  the  record  of  the  cause." 

Section  6377:  "Bills  of  exception  may  be 
made,  signed  and  sealed  in  any  case  tried 
before  a  Justice  of  the  peace,  whether  the 
action  be  tried  by  a  Jury  or  by  tbe  Justice, 
and  such  bill  may  be  signed  and  sealed  at 
any  time  within  ten  days  from  the  day  on 
which  Judgment  is  given  in  the  action,  and 
not  thereafter." 

Section  6378:  "In  aU  bills  of  exception  It 
shall  be  competent  for  the  party  preparing 
the  same  to  set  out  the  pleadings,  motions 
and  decisions  of  the  jnstice  of  the  peace 
tliereon ;  and  the  whole  of  the  evidence  glv- 
«i  or  so  much  as  may  be  necessary  to  pre- 
serve the  point  or  points  raised  and  decided 
on  the  trial,  and  the  rulings  and  decisions 
of  the  conrt  and  exceptions  made  thereto 
on  the  trial." 

These  provisions  are  found  In  Wilson's 
Stat  Okla.  Ter.  1903  as  sections  5034-5036 
respectively,  and  If  in  force  here  it  is  be- 
cause they  were  put  In  force  by  section  2 
of  the  Schedule  to  the  Constitution. 

[1]  Section  14,  art  7,  of  the  Constitution, 
Is  as  follows:  "Until  otherwise  provided  by 
law,  the  county  conrt,  shall  have  jurisdic- 
tion of  all  cases  on  appeals,  from  Judgments 
of  the  Justices  of  the  peace  in  dvil  and  crim- 
hial  cases;  and  in  all  cases,  civil  and  crim- 
inal, appealed  from  Justices  of  the  peace  to 
snch  county  court,  there  shall   be  a  trial 


de  novo  on  questions  of  both  law  and  fact" 
The  provisions  of  the  statute  referred  to 
were  part  of  the  Kansas  Code  adopted  by 
the  Legislature  of  the  territory  of  Oklahoma, 
and  it  is  not  questioned  but  that  they  were 
in  force  prior  to  statehood,  and  that  the 
opinion  of  the  justice  of  the  peace  could  be 
reviewed,  as  to  questions  of  law,  by  bill  of 
exceptions  prosecuted  thereunder.  This  was 
so  held  by  the  Supreme  Court  of  Kansas. 
Burdick  on  New  Trials  and  Appeal,  18 ;  Jack- 
son V.  Stoner,  17  Kan.  605;  Sawyer  v. 
Forbes  et  al.,  36  Kan.  612,  14  Pac.  148; 
Rice  V.  Purvey,  19  Kan.  144.  The  same  was 
held  by'  the  Supreme  Court  of  Oklahoma  Ter- 
ritory. Chicago,  R,  I.  &  P.  K.  Co.  v.  Tomp- 
kins, 15  Okl.  695,  82  Pac.  832.  This  court 
sustained  the  statutes  In  a  ease  arising,  and 
In  which  the  proceedings  in  error  were  fil- 
ed, before  statehood.  Maggert  v.  Keele,  20 
Okl.  681,  95  Pac.  466. 

That  the  sections  of  the  statute  author- 
izing a  proceeding  in  error  from  courts  of 
justices  of  the  peace  are  repugnant  to  ar- 
ticle 7,  S  14,  of  the  Constitution,  and  were 
therefore  not  extended  over  and  put  In  force 
in  this  state  by  section  2  of  the  Schedule  to 
the  Constitution  Is  clearly  indicated,  if  not 
spedflcaUy  decided,  in  the  case  of  Gulf  Pipe 
Lhie  Co.  V.  Vanderberg,  28  Okl.  637,  115 
Pac.  782,  34  L.  R.  A.  (N.  S.)  661,  In  a  case 
arising  since  statehood.  From  the  body  of 
the  opinion,  we  quote:  "Under  the  Code  of 
Civil  Procedure  in  force  in  the  territory  be- 
fore the  admission  of  the  state,  there  were 
two  methods  of  appeal  from  a  final  judg- 
ment rendered- by  a  Justice  of  the  peace, 
where  such  Judgments  were  appealable:  An 
appeal  could  be  taken  under  section  5044  of 
Wilson's  Revised  &  Annotated  Statutes  and 
a  trial  de  novo  had;  or  an  appeal  could  be 
taken  by  a  petition  In  error,  and  only  er- 
rors of  law  appearing  upon  the  record  could 
be  inquired  into,  and  the  Judgment  of  the 
justice  court  reversed,  modified,  or  afl9rmed. 
Maggart  v.  Keele,  20  Okl.  681,  95  Pac.  466. 
Upon  the  admission  of  the  state,  section 
14,  art  7,  of  the  Constitution,  became  ef- 
fective. That  section  provides  that  until 
otherwise  provided  by  law,  appeals  from 
judgments  of  justices  of  the  peace  shall  be 
taken  to  the  county  court,  and  that  there 
shall  be  in  all  such  appeals  a  trial  de  novo 
on  questions  both  of  law  and  fact  No 
change  had  been  made  In  this  provision  of 
the  Constitution  at  the  time  of  the  trial 
in  the  justice  court  in  the  instant  case." 

We  think  the  language  of  article  7,  $  14, 
of  the  Constitution,  admits  of  but  one  con- 
struction, 1.  e.,  that  but  one  method  of  appeal 
from  judgments  of  justices  of  the  peace 
courts  should  be  allowed,  and  that  upon  such 
appeal  the  case  should  be  tried  de  novo  upon 
all  questions,  both  of  law  and  fact.  This 
would  preclude  the  idea  of  bringing  up  sim- 
ply questions  of  law  by  bill  of  exceptions. 
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There  being  no  error  In  the  Judgment  of 
the  comity  court  in  this  case  this  cause 
should  be  affirmed. 

FEB  CURIAM.    Adopted  In  whole. 


(32  Okl.  4T9) 

WHITE   V.   OUVER. 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Syttahui  by  the  Court.) 

1.  JuBT    (8   58*)  —  Impankuno  —  Sfeciai. 

JUBT. 

Chapter  48,  art  3,  §  6,  of  the  Session 
Laws  of  1907-08,  p.  473,  whigh  provides  for 
impaneling  a  special  pury  in  the  county  court 
of  twelve  qualified  jurors,  and  ttien  having 
six  of  them  striclcen  by  the  parties,  leaving 
six  remaining  in  the  box,  only  applies  to  im- 
paneling a  special  jury  "after  the  regular 
panel  has  been  discharged." 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  I  266;   Dec.  Dig.  S  58.*] 

2.  JuRT    ({    127*)— Chaixenges— Time    fob 
Making. 

While  the  jurors  of  the  regular  panel  of 
the  county  conrt  are  available,  it  is  not  neces- 
sary to  qualify  more  than  six  jurors  before 
the  challenges  are  exercised. 

[Ed.  Note.— For  other  cnaes,  see  Jury,  Cent. 
Dig.   f{  556-558;    Dec.  Dig.  {  127.*] 

3.  Justices  of  the  Peace  (|  100*)— Pboce- 

DUBE — VaBIANCE. 

Where,  in  a  justice  court,  the  plaintiff 
sues  for  money  paid  out  at  the  special  instance 
and  request  and  on  behalf  of  the  defendant, 
and  the  evidence  tends  to  prove  a  loan  by  the 
plaintiff  to  the  defendant,  this  is  not  such  a 
variance  as  will  prevent  a  recovery,  as  the 
pleadings,  under  the  justice  practice,  are  con- 
strued very  liberally,  and  the  same  exactness 
is  not  required  as  in  pleadings  in  the  district 
court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {$  336-341;  Dec.  Dig.  $ 
100.*] 

4.  Sales    (J    179*)- Pebfobmancb   or    CoN- 

TBACT— WaIVEB. 

When  cattle  of  a  certain  kind  are  sold, 
the  purchaser  has  paid  a  part  of  the  purchase 
price,  the  seller  tenders  to  the  purchaser  some 
cattle  of  the  kind  contracted  for  and  others 
of  an  inferior  kind,  and  refuses  to  deliver 
those  of  the  kind  contracted  for,  unless  those 
of  the  inferior  kind  are  likewise  accepted,  and 
the  purchaser  receives  them  all  under  protest, 
he  does  not  thereby  abandon  his  right  of  ac- 
tion for  damages  on  account  of  the  inferior 
grade  of  the  cattle  received  by  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g§  456^68;    Dec.  Dig.  S  179.*] 
6.  TBIAL     (§    252*)— INSTBUCTIONS— Applioa- 

BiLiTT  TO  Evidence. 

It  is  error  to  give  an  instruction,  pre- 
senting to  the  jury  a  theory  of  the  case,  when 
there  is  no  evidence  to  support  the  theory. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  505,  596-612;   Dec  Dig.  i  252.*] 

Commissioners'  Opinion,  Division  No.  1 
.  Error  from  Custer  County  Court;  A.  H.  Lat- 
imer, Judge. 

Action  by  W.  D.  Oliver  against  Arthur 
White.  Judgment  for  plalntifT,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 


M.  L.  Holcombe,  for  plaintiff  In  error. 
R.  J.  Shlve,  for  defendant  in'  error. 

AMES,  0.  W.  D.  Oliver,  defendant  in  er- 
ror, hereinafter  referred  to  as  plaintiff, 
brought  suit  in  a  justice  court  In  Custer 
county  against  Arthur  White,  plaintiff  in 
error,  hereinafter  referred  to  as  defendant, 
for  money  had  and  received.  The  defend- 
ant filed  a  counterclaim,  and,  when  the  case 
was  tried  in  the  Justice  court,  recovered 
Judgment  against  the  plaintiff.  On  appeal 
to  the  county  court,  the  plaintiff  recovered 
Judgment  against  the  defendant 

The  plaintiff  in  his  bill  of  particulars  al- 
leged that,  at  the  Instance  and  request  and 
on  behalf  of  the  defendant,  be  had  paid 
freight  on  two  cars  of  cattle  shipped  by  the 
defendant  from  Perico,  Tex.,  to  Clinton,  Okl. 
By  way  of  set-off,  the  defendant  pleaded 
that  he  had  bought  from  the  plaintiff  cer- 
tain black  Angus  yearling  steers,  for  deliv- 
ery at  Perico;  tliat  when  he  went  to  re- 
ceive the  steers  the  plaintiff's  agent  tender- 
ed him  200  head  of  black  Angus  cattle  and 
51  head  of  cattle  of  an  Inferior  kind,  and 
refused  to  allow  him  to  take  the  black  An- 
gus,, unless  he  would  take  all  the  others  also; 
that  he  bad  made  certain  advance  payments 
on  the  cattle;  and  that,  in  order  to  protect 
himself,  be  accepted  the  251  head  tendered 
him,  but  did  so  under  protest 

The  evidence  showed  that  there  were  SI 
head  of  cattle  tendered  by  the  plaintiff  to 
the  defendant  which  were  not  black  Angus; 
that  the  delivery  of  the  Angus  cattle  was  re- 
fused, except  on  condition  that  the  defend- 
ant would  take  the  others;  and  that,  under 
these  circumstances,  the  defendant  did  re- 
ceive them  all  under  protest  The  evidence 
also  tended  to  show  that  the  cattle  tender- 
ed were  in  fact  the  cattle  which  the  defend- 
ant had  inspected  and  purchased. 

[1]  A  Jury  in  the  county  court  was  se- 
lected from  the  regular  panel.  Six  Jurors 
were  impaneled  and  tendered  to  the  parties 
for  examination  and  challenge.  The  de- 
fendant claims  that  twelve  qualified  Jurors 
should  have  been  selected,  and  that  each  of 
the  parties  should  then  have  been  allowed 
to  strike  three,  and  he  cites  in  support  of 
this  proposition  section  6,  art  3,  c.  48,  of 
the  Session  Laws  of  1907-1908,  p.  473;  but 
this  section,  by  its  very  terms,  only  ap- 
plies to  the  impaneling  of  a  jury  "after 
the  regular  panel  has  been  discharged." 

[2]  While  the  regular  panel  is  present  the 
practice  prevailing  In  the  district  courts 
applies,  under  section  7  of  the  same  act 
(Session  I^ws  of  1907-1908,  p.  474),  and  it 
is  only  necessary  to  qualify  six  Jurors  in  the 
county  court. 

[3]  Objection  is  made  that  the  bill  of  partic- 
ulars is  framed  upon  the  theory  of  a  re- 
covery for  money  expended  by  the  plaintiff 
at  the  special  Instance  and  request  and  for 
the  benefit  of  the  defendant,  while  the  re- 
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coTery  was  for  a  loan.  It  Is  also  claimed 
tliat  the  bill  of  particulars  does  not  suffl- 
dently  state  a  cause  of  action  upon  the  the- 
ory ni)on  which  it  was  framed.  In  response 
to  these  .assignments,  it  is  sufficient  to  say 
that  this  case  originated  in  the  Justice  court, 
where  there  are  no  special  forms  required 
to  be  followed  in  pleading.  Holden  t.  Lynn, 
120  Pac.  246,  decided  December  12,  1911, 
but  not  yet  officially  reported. 

[4]  The  next  error  assigned  is  In  the  giv- 
ing of  instructions;  and  we  think,  under 
the  evidence  produced,  that  the  court  erred 
In  submitting  to  the  Jury  the  theory  that 
the  defendant  waived  his  right  to  the  kind 
of  cattle  contracted  for  by  accepting  the 
others,  as  the  uncontradicted  evidence  es- 
.tabllshes  that  the  defendant,  while  receiv- 
ing other  cattle,  did  so  under  protest  One 
of  the  instructions  presenting  this  theory, 
and  of  which  complaint  is  made,  is  as  fol- 
lows: '^The  defendant  in  this  action  relies 
upon  a  written  contract,  made  and  executed 
by  plalntitr  and  one  D".  C.  Llndley,  which 
said  contract  was  assigned  or  transferred 
to  defendant;  while  plaintiff  claims  that 
said  written  contract  was  altered  by  a  sub- 
aeqnent,  executed  oral  agreement,  in  which 
said  Llndley  and  defendant  agreed  to  accept 
some  cattle  which  were  of  a  different  color 
from  these  called  for  in  the  written  con- 
tract. You  are  instructed  that  a  written 
contract  may  be  altered  by  a  contract  in 
writing,  or  by  an  executed  oral  agreement; 
and  if  you  believe  from  the  evidence  that 
defendant  inspected  the  cattle  delivered  to 
him,  and  discovered  that  part  of  them  were 
not  the  kind  called  for  in  the  contract,  'but 
be  agreed  to  accept  said  cattle,  and  actually 
did  accept  them,  and  removed  them  from  the 
ranch  where  they  were  located,  then  he  is 
estopped  from  claiming  that  said  cattle  were 
not  the  kind  which  were  called  for  In  said 
written  contract" 

The  defendant  testified  as  follows:  "Q. 
Why  did  you  accept  the  51  head  of  grades 
and  off-colored  cattle  which  you  described, 
In  lien  of  the  black  Angus  cattle?  A.  Be- 
cause they  refused  to  let  me  have  any  of 
tbe  cattle  I  bought,  unless  I  took  all.  Q. 
Is  that  the  only  reason?  A.  Well,  I  had 
paid  a  certain  amount  of  money.  Q.  You 
Iiad  made  part  payment  then?  A.  Yes,  sir. 
Q.  State  bow  much.  A.  (850,  and,  as  I 
bad  already  paid  $750,  it  seemed  to  me  ttiat 
vras  the  only  way  to  get  the  money  back, 
to  accept  those  cattle,  wliich  I  did  onder 
protest" 

Counsel  for  plaintiff,  in  his  brief,  says 
•f  the  defendant:  "He  saw  them  again  be- 
fore be  loaded  them  into  the-  cars,  and, 
wiMe  be  kicked  some  cm  taking  them,  the 
ranchmen  told  him:  'Your  contract  calls  for 
tbe  Llndley  cattle.  These  are  the  identi- 
cal cattle  that  Oliver  sold  to  Undley.  Yon 
can  take  them  or  leave  them,  Just  as  you 


please.  But,  if  yon  take  part  of  tbem,  you 
must  take  tbem  all.' " 

[B]  It  being  the  uncontradicted  evidence 
that,  when  tbe  defendant  received  tbe  cat- 
tle, be  did  so  under  protest  and  that  tbe 
defendant  refused  to  deliver  him  any  cattle, 
unless  he  received  them  all,  it  is  apparent 
that  by  receiving  the  cattle  under  these  cir- 
cumstances be  did  not  accept  the  51  head 
of  grades  as  a  substitute  for,  or  in  lieu  of, 
the  51  bead  of  black  Angus;  and  it  was 
error  for  the  court  to  present  this  theory 
of  the  case  to  the  Jury.  There  is  no  evi- 
dence in  tbe  case  that  tbe  defendant  agreed 
to  accept  these  cattle  in  the  sense  In  which 
the  word  "accept"  is  used  in  this  Instruc- 
tion. It  is,  of  course,  true  that  the  defend- 
ant received  the  cattle;  but  he  did  so  under 
protest,  as  the  counsel. for  the  plaintiff  has 
admitted  in  bis  brief,  and  receiving  them 
under  protest  was  not  an  acceptance  of 
them,  or  an  agreement  to  receive  them,  un- 
der the  contract  If  it  be  true  tliat  they 
were  received  under  protest,  and  under  the 
circumstances  of  this  case,  this  would  not 
be  a  waiver  of  the  defendant's  right  to  claim 
damages.  Osborne  v.  Walther,  12  Okl.  20, 
69  Pac.  953;  J.  Rosenbaum  Grain  Co.  v. 
Pond  Creek  Mill  &  Elevator  Co.,  22  Okl.  555, 
98  Pac.  831;  Obencbaln  v.  Incorporated 
Town  of  Roff,  116  Pac.  782. 

The  plaintiff  claims  that  the  cattle  de- 
livered were  the  cattle  contracted  for,  and 
there  was  evidence  tending  to  support  this 
claim.  If  this  be  true,  of  course,  the  defend- 
ant cannot  maintain  his  set-off;  but  that 
is  a  separate  and  distinct  question,  to  be 
submitted  to  tbe  Jury  under  proper  Instruc- 
tions. 

The  plalntirs  objection  that  at  all  events, 
the  cross-petition  did  not  state  a  proper 
counterclaim  overlooks  tbe  distinction  be- 
tween a  counterclaim  and  a  set-off,  and  the 
matters  therein  alleged  were  proper  for  the 
consideration  of  the  court  and  Jury. 

For  the  error  referred  to,  we  think  the 
case  should  be  reversed  and  remanded. 

PEB  GUUIAM.    Adopted  in  whole. 


HBALT  V.  DAVIS. 


(32  Okl.  2S6) 


(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

•  (Syllalut  fty  the  Court.) 

1.  Appeal  and  Error  (|  285*)— Ueview— Mo- 
tion FOR  New  Triai.. 

A  motion  tor  new  trial  is  not  necessary  to 
enable  this  court  to  review  the  action  of  the 
trial  court  in  rendering  jadgment  upon  the 
pleadings, 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1684-1(590;  Dec  Dig.  i 
285.»] 

2.  Appeal   and   Error    (|   345*)— Time   of 
Taking-Judgment  on  Plbadinos. 

Where  the  judgment  appealed  from  is  ren- 
dered   upon    the    pleadings,    the    time    within 
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which  to  perfect  the  appeal  commences  with 
the  rendition  of  the  judgment,  and  not  with 
the  order  of  the  court  overruling  the  motion 
for  a  new  trial. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   K   1895,   IHW;    Dec   Dig. 
S  345.»] 
3.  Appeal  and  Error  (J  356*)— Dismissal. 

Where  the  petition  in  error  is  tiled  in 
this  court  after  the  statute  of  limitations  has 
run  against  an  appeal,  this  court  has  no  juris- 
diction of  the  case,  and  of  its.  own  motion 
will  dismiss  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  1920,  1927;  Dec  Dig.  i 
356.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Texas  County  Court;  U.  Ix  How- 
sley,  Judge. 

Action  by  R.  U  Davis  against  Frances 
Belle  Healy.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Dismissed. 

John  H.  Burford  and  Frank  B.  Burford, 
for  plaintiff  In  error. 

AMES  0.  7bl8  action  was  brought  by 
the  plaintiff  against  the  defendant  to  recov- 
er the  sum  of  ¥1.25.  The  defendant  filed  an 
answer  and  counterclaim.  In  which  she  sought 
to  recover  Judgment  against  the  plaintiff  for 
50  cents. 

[1]  In  this  case,  judgment  was  rendered 
on  the  pleadings  for  the  plaintiff  on  the  8tb 
day  of  April,  1909.  A  motion  for  new  trial 
was  filed  and  afterwards,  on  the  3d  day  of 
May,  1009,  overruled.  The  petition  in  error 
was  filed  in  this  court  on  April  22,  1910, 
more  than  one  year  after  the  Judgment  was 
rendered,  but  less  than  one  year  after  the 
motion  for  new  trial  was  overruled.  One 
year  was  the  statute  of  limitations  then  in 
force,  applicable  to  appeals  to  this  court  A 
motion  for  a  new  trial  was  not  necessary  In 
this  case;  Judgment  liavlng  been  rendered 
on  the  pleadings. 

[2]  The  questions  here  involved  are  deter- 
mined by  the  previous  decisions  of  this  court 
In  Manes  t.  Boss,  28  Okl.  489,  114  Pac.  698, 
It  is  said:  "A  motion  for  a  new  trial  is  un- 
necessary to  enable  this  court  to  review  the 
action  of  a  trial  court  in  rendering  a  Judg- 
ment upon  the  pleadings  (Burdett  et  al.  v. 
Burdett  et  al.,  26  Okl.  416,  109  Pac.  922  [35 
U  R.  A.  (N.  S.)  964]);  and  where  a  motion 
for  new  trial  is  unnecessary  to  present  for 
review  to  this  court  the  matters  complained 
of  in  the  petition  in  error,  the  filing  of  such 
motion  and  decision  thereon  by  the  court  is 
Ineffectual  for  the  purpose  of  extending  the 
time  within  which  to  perfect  an  appeal,  and 
the  time  begins  to  run  from  the  rendition  of 
the  Judgment  appealed  from,  and  not  from 
the  order  overruling  the  motion  for  a  new 
trial.  Springfield  Fire  &  M.  Ins.  Co.  v.  Gisb, 
Brook  &  Co.,  23  Okl.  824,  102  Pac.  708." 

[31  As  the  appeal  must  be  perfected  within 
the  time  limited  in  order  to  confer  Jurisdic- 
tion npon  this  court,  and  as  it  appears  from 


the  record  that  this  was  not  done;  It  be- 
comes necessary  to  dismiss  the  appeal. 

PER  CURIAM.    Adopted  In  whole. 

(31  Okl.  690) 
FIRST   NAT.    BANK    OF    MAUD    et   aL   v. 
JONES. 

(Supreme  Court  of  Oklahoma.    March  Vi, 
1912.) 

(Syllabut  by  the  Court.) 
Auctions  and  Auctioneers  (|  8*)— itsEACH 

or  Wabbantt— Evidence. 

In  a  case  where  plaintiff  brings  action  to 
recover  damages  for  a  breach  of  warranty  of 
title  of  chattels  purchased  at  an  auction  sale, 
and  the  evidence  discloses  that  the  defendants 
at  no  time  had  or  claimed  either  ownership 
or  possession  thereof,  and  there  are  no  facts  • 
or  circumstances  creating  an  estoppel,  a  ver- 
dict of  a  jury  finding  them  liable  therefor 
must  be  set  aside  as  unsupported  by  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Auctions 
and  Auctioneers,  Cent  Dig.  »  25-40:  Dec. 
Dig.  I  a»]  * 

Error  from  Superior  Court,  Pottawatomie 
County;   George  C.  Abemathy,  Judge. 

Action  by  George  W.  Jones  against  the 
First  National  Bank  of  Maud  and  Omer 
McKown.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed  and  re- 
manded. 

P.  O.  Cassidy  and  W.  M.  Engart  for  plain- 
tiffs in  error.  Blakeney  &  Maxey,  for  de- 
fendant in  error. 

DUNN,  J.  This  case  presents  error  from 
the  superior  court  of  Pottawatomie  county. 
On  July  7,  1909,  defendant  in  error,  as  plaln> 
tiff,  filed  his  petition  in  two  counts,  in  which 
he  alleged  that  on  or  about  the  10th  day  of 
May,  1909,  the  First  National  Bank  of  Maud. 
through  its  agent,  Omer  McKowni  took 
possession  of  certain  chattels  belonging  to 
one  A.  T.  Pruttt,  on  which  the  said  bank 
held  a  chattel  mortgage,  and  while  in  pos- 
session of  the  same,  sold  to  the  plaintiff  one 
gray  horse,  and  to  J.  D.  Snow  one  red  and 
white  spotted  heifer  and  one  mower,  all  of 
which  were  covered  by  the  chattel  mortgage ; 
that  the  defendants'  possession  and  sale 
implied  a  warranty  of  title  thereto;  that 
on  or  about  the  10th  day  of  June,  1909,  tlie 
above-named  chattels  were  taken  from  the 
plaintiff  and  J.  D.  Snow  under  a  paramount 
claim  and  title,  to  wit,  a  chattel  mortgage 
executed  prior  to  said  sale  by  A.  T.  Pruitt. 
to  the  bank  of  Commerce  of  Shawnee;  that 
on  the  30th  day  of  June,  1908,  the  said  J. 
D.  Snow  assigned  his  claim  to  the  plaintiff, 
who  prays  Judgment  in  the  sum  of  $128.75, 
with  interest  To  this  petition  defendants 
filed  a  general  denial.  Upon  the  issues  thus 
Joined,  the  cause  came  on  for  trial  before 
a  Jury  on  the  21st  day  of  October,  1909, 
which  returned  a  verdict  for  plaintiff  in  tbe 
sum   of   $122.      Motion   for   new   trial   waa 
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filed  and  oTemiled  and  Judgment  rendered 
thereon,  from  whlcb  judgment  appeal  has 
been  taken  to  this  court 

Among  the  assignments  of  error  urged 
Is  one  that  the  court  erred  In  overruling 
defendants'  motion  for  a  new  trial  for  the 
reason  that  the  verdict  of  the  jury  was  not 
supported  by  the  evidence.  The  evidence 
shows  without  reasonable  grounds  for  dis- 
sent the  chattel  mortgages  as  pleaded  were 
executed  and  delivered  by  A.  T.  Prultt; 
that  thereafter,  for  the  purpose  of  disposing 
of  and  selling  his  goods,  he  bad  sale  bills 
printed  and  published  In  which  the  property 
was  advertised  and  the  terms  of  the  sale 
set  forth,  signed  by  "A.  T.  Prultt,  Owner," 
with  "Omer  McKown,  Clerk."  The  property 
consisted  of  certain  farm  stock.  Implements, 
honsehold  goods,  furniture,  etc.,  and  was 
kept  at  the  place  where  the  said  Prultt  lived 
near  the  town  of  Maud.  They  were  all  at 
Prultt's  house,  in  his  possession,  and  he  and 
his  vrlfe  were  present  at  the  sale.  Both  the 
plaintiff,  Jones,  and  bis  assignor,  Snow,  saw 
and  read,  or  heard  read,  the  sale  bills  and 
knew  the  contents  thereof.  Jones  paid  for 
the  horse  which  he  purchased  with  a  check 
drawn  and  made  payable  to  Prultt,  and 
Snow  at  the  time  of  making  settlement  at 
the  band  with  the  cashier,  McKown,  who 
bad  acted  as  clerk  of  the  sale,  said,  "I  guess 
all  that  stuff  belonged  to  Mr.  Prultt,"  to 
which  McKown  answered,  "Yes."  McKown 
also  testified  that  he  never  did  anything  to- 
ward taking  possession  of  the  property,  that 
lie  never  either  took  iwssession  or  claimed  it 
either  by  virtue  of  the  mortgage  or  by  any 
other  means.  This  testimony  was  undented, 
and  there  is  no  claim  made  by  either  party 
that  the  bank  was  in  possession  of  the  prop- 
erty under  the  mortgage.  Under  these  cir- 
cumstances, tve  are  at  a  loss  to  understand 
npon  what  theory  plaintiff  can  hold  either 
the  baflk  or  its  cashier,  McKown,  liable  for 
bis  damages.  The  property  was  advertised 
and  sold  by  Prultt  on  his  own  premises,  at 
a  time  when  he  was  personally  present,  and 
no  representations  whatsoever  are  shown  to 
tiave  been  made  to  either  of  these  purchasers 
that  any  one  else  was  the  owner  than  him- 
self, and  there  is  no  fact  shown  in  the 
record  upon  which  any  reasonable  conclusion 
conld  be  drawn  that  the  bank  or  its  cashier 
were  either  the  owners,  in  possession,  or 
claimed  any  such  rights,  nor  Is  there  any 
act  shown  calculated  to  mislead  these  pur- 
chasers to  create  or  raise  an  estoppel  against 
the  defendants. 

Under  these  circumstances,  the  verdict  of 
the  jury  is  lacking  for  support  In  the  evi- 
dence, and  the  judgment  based  thereon  must 
t>e  reversed,  and  the  cause  remanded,  with 
Instructions  to  grant  plaintiffs  In  error  a 
new  trial. 

KANE  and  HATES,  JJ.,  concur.  TUKX"- 
EB,  C.  J.,  and  WILLIAMS,  J.,  absent. 


(31  OU.  tfS) 
UPTON  V.  AMERICAN  TKU8T  CO.  OJf  PUK- 
CELL. 

(Supreme  Conrt  of  Oklahoma.    March  U!, 
1912.) 

(Svttabu*  bv  the  Court.) 
Appxal  aud  Ebbob   (f  569*)— Uabx-Madb— 

Settlement. 

A  case-made  must  be  signed  and  settled 
by  the  judge  who  tried  the  cause.  The  cer- 
tificate of  the  clerk  that  the  case-made  is 
correct  will  not  do  away  with  the  necessity  of 
aach  authentication. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2530-2545;    Dec.  Dig.  » 

Error  from  Superior  Court  Pottawatomie 
County ;  George  C.  Abemathy,  Judge. 

Action  between  Alexander  Upton  and  the 
American  Trust  Company  of  Purcell.  From 
the  Jodgment,  Upton  brings  error.  Dis- 
missed, t 

J.  W.  Hocker,  for  defendant  in  error. 

HAYES,  J.  This  appeal  Is  attempted  to 
be  prosecuted  by  petition  in  error  and  case- 
made.  The  purported  case-made  contains  a 
certificate  of  the  clerk  certlftflng  that  It  Is 
correct;  but  it  falls  to  show  that  It  was  ev- 
er settled  or  signed  by  the  Judge  by  whom 
the  cause  was  tried.  Section  6074,  Comp. 
Laws  1009,  provides:  "The  case  and  amend- 
ments shall  be  submitted  to  the  Judge  who 
shall  settle  and  sign  the  same,  and  cause  it 
to  be  attested  by  the  clerk,  and  the  seal  of 
the  court  to  be  thereto  attached.  It  shall 
then  be  filed  with  the  papers  In  the  case." 

The  foregoing  statute  requires  that  ttie 
judge  settle  and  sign  Ihe  case-made.  Olig- 
scblager  v.  Grell,  13  Okl.  632,  75  Pac  1131. 
If  the  case-made  has  not  been  settled  and 
signed  by  the  Judge,  the  certificate  of  the 
clerk  Is  insufficient  to  constitute  a  valid  case- 
made.  United  States  ex  rel.  v.  C.  O.  ft  6. 
R.  R.  Co.,  3  Okl.  404,  41  Pac.  729;  Allen. v. 
Krueger  et  al.,  25  Kan.  75;  Gouse  v.  Phelps. 
11  Kan.  456. .  It  follows  that  the  purported 
case-made  filed  in  this  proceeding  is  void, 
and  nothing  is  presented  by  it  to  the  court 
for  review,  and  the  cause  Is  dismissed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


(SI  Okl.  457) 
KORIMER  V.  COLLINS. 

(Supreme  Court  of  Oklahoma.    March  12. 
1912.) 

(Syllaiua  &v  the  Court.) 

Appeal  and  Errok    (|  564*)— Case-Made— 

Time  fob  Filing. 

A  trial  judge  has  no  power  to  extend  the 
time  in  which  to  serve  a  case-made,  after  the 
time  previously  granted  has  expired. 

[Ed.  Note. — For  other  cases,  are  Appeal  and 
Error,  Cent.  DIr.  §§  2.-.01-250(5,  2r)o5.  2.")5S, 
2.">59;    Dec.  Dig.  §  5(i4.*] 
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Error  from  District  Conrt,  Wagoner  Coun- 
ty ;  Chas.  Bagg,  Special  Jodge. 

Action  between  John  H.  Korlmer  and  Em- 
ma Collins.  From  the  Judgment,  Korimer 
brings  error.    Dismissed. 

J.  0.  Orarea  and  B.  Li  Moore,  for  plaintiff 
in  error.  Cbas.  Q.  Watts,  for  defendant  in 
error. 

HATES,  J.  This  cause  was  tried  in  the 
court  below  by  a  special  Judge,  and  Judg- 
ment was  rendered  in  favor  of  defendant  in 
error,  defendant  below,  on  the  17th  day  of 
October,  1910.  On  the  same  date,  plaintiff  in 
error,  plaintiff  below,  filed  his  motion  for  a 
new  trial,  which  was  overruled  on  the  31st 
day  of  the  same  month,  and  plaintiff  in  er- 
ror given  60  days  to  make  and  serve  his 
case,  and  defendant  in  error  10  days  there- 
after to  suggest  amendments,  and  the  same 
to  be  settled  and  signed  within  75  days  from 
said  31st  day  of  October,  1910.  On  the  8th 
day  of  December  of  the  same  year,  before 
the  expiration  of  said  time  granted  in  which 
to  make  and  serve  said  case-made,  a  regular 
Judge  of  said  district  granted  a  further  ex- 
tension of  time  of  40  days  in  which  to  make 
and  serve  same.  Thereafter,  on  the  25th 
day  of  January,  1911,  before  the  expiration 
of  the  time  granted,  a  regular  Judge  of  said 
district  made  an  order  extending  the  time 
90  days  from  said  25th  dny  of  January  in 
which  to  prepare  and  serve  a  case-made. 
The  time  thus  granted  in  which  to  make  and 
serve  a  case-made  expired  on  the  25th  day 
of  April,  1911.  On  April  28th  thereafter,  the 
Judge  made  an  order  extending  the  time  60 
days  in  which  to  make  and  serve  a  cnse-made, 
and  the  same  wns  served  within  said  time. 

A  motion  to  dismiss  has  been  ffled  by  de- 
fendant in  error,  setting  up,  among  other 
things,  that  the  order  made  on  April  28, 1911, 
Is  void,  for  the  reason  that  the  time  orig- 
inally granted  expired  on  the  25th  day  of 
April,  1911,  and  the  court  had  no  power  to 
extend  further  the  time  In  which  to  serve 
a  cnse-made,  after  the  time  previously  grant- 
ed had  expired. 

This  objection  is  well  taken;  and  upon 
the  authority  of  Bray  v.'  Bray,  25  Okl.  71, 
105  Vae.  200.  and  i¥%na  Bldg.  &  Loan  Ass'n 
T.  Williams,  26  Okl.  191,  108  Pac.  1100.  this 
proceeding  in  error  is,  accordingly,  dismissed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  J  J.,  concur. 


(82  ou.  6OT) 

SHRIVER  et  al.  v.  STATE. 

(Supreme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(8vnabu»  hp  the  Oourt.) 

1.  Bail   (J  47*)— Jubisdiction — Couuittino 
Magistrate. 

A  ma^strate,  before  whom  the  prelimi- 
nary examination  of  a  person  charged  with  a 
felony  is  held,  has  jnrisdiction  to  require  the 


person  to  enter  Into  a  bond  conditioned  for  bia 
appearance  before  the  district  court  to  an- 
swer the  charge,  and  to  abide  the  order  and 
judgment  of  the  court,  and  to  make  like  ap- 
pearance from  day  to  day  at  said  term  of 
court,  and  at  each  successive  term  until  the 
cause  is  finally  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  il  165-183 ;   Dec.  Dig.  i  47.*] 

2.  Bah,  (|  74*)— Rktubh  of  Iwdictmbnt— Ar- 

BKBTINO  PBINCIPAL. 

It  is  in  the  discretion  of  the  district  coart 
whether  it  shall  order  a  defendant  on  bail  to 
be  taken  into  custody  after  indictment  is  re- 
turned, and  the  sureties  on  a  bail  bond  are  not 
discharged  by  reason  of  tDe  f^ct  that  the  court 
does  not  require  the  principal  to  be  taken  into 
custody  when  an  indictment  is  returned  or  in- 
formation filed. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  H  289-308,  814;    Dec  Dig.  ^  74.*J 

3.  Bah,  (|  75*)— Cowditiors  of  Bond— Peb- 

rOBMANCK. 

The  condition  in  a  bond  that  the  principal 
will  appear  before  the  district  court  to  an- 
swer a  charge  is  not  fulfilled  by  appearing  for 
arraignment  and- moving  to  set  aside  the  in- 
dictment, demurring,  or  pleading  thereto.  He 
must  stay  until  the  case  is  disposed  of,  and  be 
is  discharged  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  {§  309-321;  Dec  Dig.  |  75.*] 

4.  Bah,    (J    tJO*)— Acrlow   ow   Bond  —  Dk- 

lENSES. 

It  is  not  a  defense  in  favor  of  the  sureties 
on  a  forfeited  bond  in  an  action  on  the  bond 
that  they  had  not  justified  as  to  their  qualifica- 
tions, as  provided  in  section  7108  of  Snyder's 
Compiled  Laws. 

TBd.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  IS  225-227 ;   Dec  Dig.  §  60.*] 
5.. Bah,   (S  89*)— Action  on  Bond— Pusad- 

iNa. 

It  is  not  necessary,  in  a  suit  on  a  bail 
bond,  to  set  out  a  copy  of  the  charge  to  an- 
swer which  the  bond  was  Riven,  nor  to  set 
out  a  copy  of  the  order  forfeiting  the  bond. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §S  384^400;  Dec  Dig.  J  89.*] 

Enot  from  District  Court,  Noble  County; 
Wm.  M.  Boles,  Judgew 

Action  by  the  State  against  Arthur  G. 
Shriver  and  others.  Judgment  for  the  States 
and  defendants  bring  error.    Affirmed. 

Parker  W.  Cress,  Weaver  &  Scothom,  and  . 
Carlisle  &  Edwards,  for  plaintiffs  in  error. 
Charles  R.  Bostick,  Ca  Atty.,  for  the  State. 

ROSSER,  C.  This  is  a  suit  on  a  forfeit- 
ed bail  bond,  given  by  Arthur  O.  Shriver,  as 
principal,  and  Gay  E.  Sharp,  D.  A.  Shriver, 
and  P.  W.  Bums,  as  sureties,  In  the  penal 
sum  of  $500,  conditioned  as  follows:  "That 
if  the  above  bonnden  Arthur  O.  Shriver  shall 
personally  be  and  appear  before  the  district 
court  of  Noble  county,  Oklahoma  state,  at 
the  city  of  Perry  in  said  district,  county  and 
state,  on  the  first  day  of  the  next  regular 
term  of  said  court,  then  and  there  to  answer 
a  charge  pending  against  Arthur  O.  Shriver 
in  said  court  for  the  crime  of  larceny  of 
domestic  animals,  and  abide  the  order  and 
Judgment  of  said  court,  and  make  like  ap-^- 
pea  ranee  from  day  to  day  at  said 'term  ^t 
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court,  and  at  each  snccessive  Mrm,  or  at 
8Qch  times  as  the  court  shall  order  or  direct, 
until  said  cause  shall  finally  be  disposed  of 
according  to  law,  and  do  and  receive  what 
Kimll  be  enjoined  by  said  court  upon  him, 
and  not  depart  the  said  court  without  leave, 
then  this  obligation  shall  be  rold,  otherwise 
to  be  and  remain  in  full  force  and  effect" 
The  petition  alleged,  in  substance,  the  filing 
ol  a  complaint  In  the  county  court  of  Noble 
county,  charging  the  defendant  with  the  of- 
fense of  stealing  domestic  animals;  that  the 
defendant  then  and  there  appeared  in  open 
court  and  entered  into  a  .recognizance,  con- 
ditioned that  the  said  Arthur  O.  Shriver 
should  appear  in  the  district  court  of  Noble 
county,  state  of  Oklahoma,  on  the  first  day 
of  the  next  term,  then  and  there  to  answer  the 
charge  and  abide  the  Judgment  of  said  court; 
that  the  recognizance  was  duly  filed  In  the 
county  court,  and  became  a  part  of  the  rec- 
ords, and  that  Arthur  Q.  Shriver  was  dls- 
ebarged  from  custody  by  reason  of  his  giv- 
ing the  same,  and  that  the  recognizance  was 
later  filed  in  the  district  court  of  Noble  coun- 
ty; that  afterwards  complaint  was  filed  in 
the  district  court  charging  the  defendant 
with  the  crime  of  stealing  domestic  animals; 
and  that  afterwards,  on  September  15,  1908, 
the  defendant  appeared  in  the  district  court, 
and  said  recognizance  was,  by  .the  order  and 
judgment  of  the  district  court,  continued  In 
force;  that  on  the  5th  of  October,  1908,  the 
same  being  a  regular  judicial  day  of  the 
September,  1908,  term  of  said  court,-  the 
oause  was  called  for  trial,  and  Arthur  G. 
Shriver  was  called  three  times  in  open  court, 
but  came  not,  and  that  the  defendants,  the 
sureties,  were  also  called  three  times  In  open 
court,  and  ordered  to  bring  the  body  of  thp 
said  Arthur  G.  Shriver  Into  court,  and  save 
their  recognizance,  but  came  not,  and  made 
default,  and  that  thereupon  the  recognizance 
was  declared  forfeited.  The  petition  con- 
cluded with  a  prayer  for  judgment.  The 
bond  was  set  out  in  full  as  an  exhibit,  and 
made  a  part  of  the  petition. 

The  defendants  demurred  to  the  petition, 
and  the  demurrer  was  overruled.  They  then 
filed  answer,  consisting  of  a  general  denial. 
The  plaintiff  Introduced  testimony,  and  at 
the  close  of  the  plaintiff's  testimony  the  de- 
fendants demurred  to  the  evidence.  Their 
demurrer  was  overruled,  and  they  declined 
to  introduce  evidence,  but  elected  to  stand 
npon  their  demurrer.  The  court  directed 
the  jury  to  return  a  verdict  for  plaintiff,  the 
state  of  Oldahoma,  which  was  accordingly 
done,  and  judgment  entered  thereon.  This 
appeal  is  taken  from  that  judgment. 

[1]  Defendants  urge  a  number  of  grounds 
for  reversal.  It  is  contended  that  the  com- 
mitting magistrate  only  had  jurisdiction  to 
take  a  bond  for  the  principal  to  answer,  and 
that  be  had  no  power  or  Jurisdiction  to  re- 
qolre  the  principal,  after  he  had  answered, 
to  appear  from  day  to  day,  or  from  term  to 
122  P.— 11 


term.  Ttiey  ba^  this  (kmtentloii  upon  sec- 
tions 6729,  6730,  6736,  and  6737  of  Snyder's 
Statutes.  Section  6729  provides  that  the 
court  may  ord^r  defendant  to  l>e  committed 
to  actual  custody,  after  indictment .  found, 
either  without  bail  or.  unless  he  give  bail  in 
an  increased  amount.  Section  6730  provides 
that,  if  the  defendant.  iS'  present  when  the 
order  committing:  him  is  made,  he  must  be 
forthwith  committed  accocdingiy. 

It  is  contended  by  the  defendants  that 
these  sections  make  It  the  duty  of  the  court 
to  place  the  defendant  In  custody,' when  an 
Indictment  or  Information  is  filed  in  the 
district  court,  even  though  he  may  bavie  al- 
ready given  ball  for  his  appearance  in  the 
district  court 

[21  These  contentions  cannot  be  upheld. 
Section  6729  leaves  It  within  the  discretion  of 
the  court  as  to  whether  or  not  the  defendant 
should  be  committed.  It  provides  that  the 
court  may  order  the  defendant  to  be  com- 
mitted, but  does  not  require  the  court  to 
commit  a  defendant  who  has  already  given 
bond,  and  the  almost  universal  practice  Is 
to  permit  a  defendant  to  remain  or  stand 
upon  the  bond  given  before  the  examining 
magistrate.  Section  6736  provides  that,  if 
on  the  arraignment  the  defendant  require  it, 
he  must  be  allowed  until  the  neXt  day,  or 
such  further  time  as  may  be  allowed  tiim, 
as  the  court  may  deem  reasonable,  to  an- 
swer the  indictment.  Section  6737  provides 
that  if  the  defendant  do  not  require  time,  as 
provided  in  section  6736,  or  if  he  do,  then 
on  the  next  day,  or  at  such  further  day  as 
the  court  may  have  allowed  him,  he  may,  in 
answer  to  the  arraignment,  either  move  the 
court  to  set  aside  the  Indictment,  or  may 
demur  or  plead  thereto. 

[3]  They  contend  that,  when  a  defendant 
answers  by  moving  to  set  aside  the  Indict- 
ment, demurring,  or  pleading,  he  has  com- 
piled with  the  provisions  of  the  bond,  and 
cannot  be  required  to  attend  from  day  to* 
day.  In  other  words,  their  contention  Is 
that  the  order  of  the  committing  magistrate 
requiring  any  person  to  be  held  to  answer 
a  charge  is  complied  with  when  he  appears 
upon  the  one  occasion  to  move  to  set  aside, 
demur,  or  plead.  Section  7112  of  Snyder's 
Compiled  Laws  is  as  follows:  ."If,  without 
sufficient  excuse,  the  'defendant  neglects  to 
appear  according  to  the  terms  or  conditions 
of  the  recognizance,  bond  or  undertaking, 
either  for  hearing,  arraignment,  trial  or  judg- 
ment, or  upon  any  other  occasion  when  his 
appearance  In  court  or  before  the  magistrate 
may  he  lawfully  required,  or  to  surrender 
himself  In  execution  of  the  judgment,  the 
court  may  direct  the  fact  to  be  entered  upon 
its  minutes,  and  the  recognizance,  bond  or 
undertaking  of  bail,  or  the  money  deposited 
instead  of  ball,  as  the  case  may  be,  is  and 
shall  be  thereupon  forfeited.  But  if  at  any 
time  before  the  final  adjournment  of  court 
the  defendant  or  bis  ball  appear  and  satis- 
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fftctorlly  ezeiiae  tala  neglect,  the  court  may 
direct  the  forfeiture  to  be  dlscliarged  upon 
such  terms  as  may  be  just  After  the  for- 
feiture, the  district  attorney  must  proceed 
with  all  dlUgence,  by  action  against  the  ball 
upon  the  Instrument  so  forfeited.  If  money 
deposited  Instead  of  ball  be  so  forfeited, 
the  clerk  of  the  court  or  other  officer  with 
whom  It  is  deposited,  must  Immediately  after 
the  final  adjournment  of  the  court,  pay  over 
the  money  deposited  to  the  county  treasurer." 
This  Is  a  general  provision  as  to  the  duty  of  a 
principal  upon  a  ball  bond  or  recognizance. 
The  statute  also  provides  (section  7105,  Sny- 
der's Compiled  Laws)  that:  "Ball,  by  suffl- 
denl  sureties,  shall  t>e  admitted  upon  all  ar- 
rests in  criminal  cases  where  the  offense  la 
not  punishable  by  death,  and  In  such  cases  it 
may  be  talcen  by  any  of  the  persons  or  courts 
autiiorized  by  law  to  arrest  or  imprison  of- 
fenders, or  by  the  clerk  of  the  district  court 
or  his  deputy,  or  by  the  Judge  of  such  court" 
The  statute  nowhere  prescribed  the  form 
of  the  bond,  but  the  form  used  in  this  case 
follows  the  customary  form,  and  requires  the 
principal  to  appear  and  abide  the  order  and 
Judgment  of  the  court  and  make  like  ap- 
pearance from  day  to  day  at  the  term  of  the 
court  to  which  it  was  returnable,  and  each 
successive  term.  This  condition  was  not  com- 
piled with  by  merely  appearing  upon  the  one 
occasion  for  the  purpose  of  demurring  or 
pleading.  Glasgow  v.  State,  41  Kan.  333,  21 
Pac.  253;  3  Am.  &  E^ng.  Ency.  (2d  Ed.)  713. 
[4]  Another  contention  of  the  defendant  is 
that  because  the  bond  was  not  qnallfied  to 
before  the  county  Judge,  or  the  county  court, 
that  the  sureties  are  not  liable.  This  posi- 
tion is  not  tenable.  The  provision  of  Sny- 
der's C!omplIed  Laws,  |  7108,  requiring  the 
sureties  to  qualify  upon  the  bond,  was 
enacted  for  the  benefit  of  the  state,  and  not 
the  sureties.  It  was  for  the  purpose  of  ena- 
bling the  officer  taking  the  bond  to  know  that 
the  sureties  were  qualified,  but,  if  the  sure- 
ties did  execute  it,  and  the  officer  approving 
the  bond  was  willing  to  waive  this  provision, 
-  they  cannot  take  advantage  of  it.  In  State 
v.  Baird,  13  Idaho,  126,  89  Pac.  298,  the  court 
said:  "It  Is  clear  to  us  that  the  acknowl- 
edgment or  Justlflcation  of  the  sureties  is 
not  a  part  of  the  contract  of  the  sureties  to 
such  ball  bend,  and-  in  no  manner  affects 
the  liability  of  the  sureties.  As  we  view  it, 
the  responsibility  of  the  sureties  attaches 
the  minute  the  bond  is  accepted  by  the  court 
or  Judge,  regardless  of  whether  there  Is  an 
acknowledgment  or  Justification  attached  to 
said  bond."  See,  also.  People  v.  Penniman, 
37  Cal.  271;  Kansas  City  v.  Fagan,  4  Kan. 
App.  796,  46  Pac.  1009.  The  cases  cited  by 
plaintiff  in  error  In  support  of  this  proposi- 
tion are  not  In  point  The  case  of  Territory 
of  Oklahoma  ex  rel.  Thacker  v.  Woodring, 
15  Okl.  203,  82  Pac.  572,  1  L.  R.  A.  (N.  S.) 
848,  6  Ann.  Cas.  950,  was  one  where  the 
clerk  of  the  district  court  took  and  approv- 


ed a  bond  In  a  Mony  case,  and  It  was  held 

that  under  the  statute  in  force  at  that  time, 
the  clerk  was  not  a  proper  party  to  approv* 
the  bond,  and  the  bond  not  liavlng  been  ap- 
proved the  sureties  were  not  liable.  The 
holding  In  no  way  conflicts  with  the  view  ex- 
pressed here.  The  bond  in  this  case  was  ap- 
proved, and,  if  the  county  Judge  taking  it  was 
willing  to  waive  the  statutory  requirements 
aa  to  the  Justification  by  the  sureties,  they 
cannot  complain.  It  would  have  been  a  dif- 
ferent question  had  he  never  approved  It 
In  that  case  It  would  not  have  had  any  va- 
lidity. In  fact  the  principal  would  not 
have  been  discharged. 

[S]  Defendants  claim  that  the  court  erred 
in  not  requiring  the  plaintiff  to  set  out  a 
copy  of  the  complaint  in  the  district  court 
and  to  set  out  a  copy  of  the  order  forfeit- 
ing the  bond,  and  a  copy  of  the  order  of  the 
district  court  attempting  to  continue  the 
bond  in  force  after  the  first  appearance  of 
the  defendant  None  of  these  were  neces- 
sary. In  Rhelnhart  v.  State,  14  Kan.  318, 
Mr.  Justice  Brewer  said:  "The  specific  ob- 
jection is  that  It  did  not  contain  a  copy  of 
the  order  of  the  conrt  declaring  the  for- 
feiture. Nor  does  it  allege  that  such  order 
was  duly  made.  Neither  of  these  is  neces- 
sary.' It  was  not  necessary  for  the  court  to 
make  an  order  extending  the  bond  in  force, 
because  it  was  extended  in  force  by  its  owu 
terms.  Therefore  it  was  not  necessary  to 
set  out  the  order. 

It  is  finally  urged  that  the  petition  was 
demurrable  because  It  did  not  allege  that 
the  bond  had  not  been  paid.  There  are  some 
authorities  cited  by  plaintiff  in  error  sus- 
taining this  position,  but  without  giving  any 
reason  for  such  a  holding.  If  the  presumption 
of  law  is  that  the  bond  bad  been  paid,  then 
It  would  be  necessary  to  allege  and  prove 
that  it  had  not  been  paid.  On  the  other 
hand.  If  the  presumption  is  that  it  was  not 
paid,  then  it  is  not  necessary  to  allege  or 
prove  that  fact  Certainly  it  would  be 
strange  to  presume  that  the  bond  had  been 
paid.  The  presumption  of  fact  should  be 
the  other  way,  because  90  times  out  of  100 
the  bond  is  not  paid  before  suit  Is  brought, 
and  In  a  very  large  per  cent  of  the  cases 
not  then.  The  condition  was  that  the  prin- 
cipal would  appear.  The  principal  was  bt 
a  sense  In  the  custody  of  his  sureties.  When 
he  failed  to  appear,  and  they  failed  to  pro- 
duce blm,  all  were  in  defoult  and  the  pre- 
sumption would  be  that  they  remained  In 
default  There  1^  ample  authority  for  hold- 
ing that  it  is  not  necessary  to  allege  that 
payment  had  not  been  made.  See  State  ▼. 
Grant  10  Minn.  39  (Gil.  22);  SUte  v.  Bles- 
man,  12  Mont  11,  29  Pac  634;  People  t. 
Love,  19  Cal.  677. 

There  being  no  error,  the  case  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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TAILOR  T.  CANADIAN  COAL  CO. 

(Sapreme  Court  of  Oklahoma.    March  12, 
1912.) 

(SyUaiiu  hv  the  Court.) 

1.  Fbaudb,  Sxatutb  or  (§  148*)— Action  fob 
Pkick— Demubbeb. 

A  petition  alleging,  in  substance,  that  a 
certain  car  of  "coal  was  sold  and  delivered  to 
the  defendant  at  the  special  instance  and  re- 
qoett  of  the  defendant,  and  the  same  was  re- 
ceived by  the  defendant  and  used  by  him  and 
converted  to  his  own  use,"  the  defendant  thus 
being  indebted  to  the  plaintiff  in  the  sum  of 
$112,  the  agreed  price,  is  good  against  a  de- 
murrer on  the  ground  that  said  contract  was 
verbal :  the  same,  or  a  note  or  memorandum 
thereof,  not  being  in  writing,  subscribed  by  the 
party  to  be  charged,  or  by  his  agent. 

[Bd.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Gent.  Dig.  |§  353,  354;  Dec.  Dig.  § 
148.»] 

2.  Appkai.  and  £:bbob  (g  1010*)— Action  fob 
Price— EviDENCB. 

The  evidence  on  the  part  'of  the  defendant 
in  error  being  that  the  car  of  coal  was  sold 
by  its  agent  to  and  delivered  to  the  plaintiff 
in  error,  in  the  sum  for  which  judgment  was 
rendered,  not  being  contradicted,  the  judgment 
of  the  lower  court  will  not  be  disturbed  on  re- 
view here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3979-3982;  Dec.  Dig.  §- 
101O.»] 

Error  from  District  Court,  Custer  Coun- 
ty; Walter  S.  Mills,  Special  Judge. 

Action  by  the  Canadian  Coal  Company 
against  Fred  Taylor.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

M.  L.  Holcombe,  for  plaintiff  in  error.    A. 

3.  Welch,  for  defendant  in  error. 

WILLIAM'S,  J.  The  defendant  in  error, 
as  plaintiff,  sued  the  plaintiff  in  error,  as  de- 
fendant, to  recover  the  value  of  a  certain 
<ar  of  coal,  declaring  in  its  petition  in  part 
as  follows:  "That  the  defendant  is  Justly 
Indebted  to  it  in  the  sum  of  $112,  due  on 
opoi  account  for  64,000  lbs.  of  Dawson  lump 
coal,  at  $3.50  per  ton,  which  coal  was  sold 
and  delivered  to  the  defendant  at  the  special 
instance  and  request  of  the  defendant,  and 
the  same  was  received  by  the  defendant  and 
naed  by  him  and  converted  to  bis  own  use." 
The  defendant  interposed  a  demurrer  to  said 
petiUon,  which  was  overruled.  In  this  there 
vas  no  error. 

II]  It  is  contended  by  the  plaintiff  in  er- 
ror that  an  agreement  for  the  sale  of  goods 
at  a  price  not  less  than  $50,  unless  the  buyer 
accept  or  receive  part  of  such  goods  or  chat- 
tels, is  invalid,  unless  the  same,  or  some  note 
or  memorandum  thereof,  be  in  writing  and 
nibscribed  by  the  party  to  be  charged,  or  by 
bis  agent;  that,  as  it  is  not  alleged  that  this 
wmtract  was  in  writing,  therefore  the  same 
does  not  constitute  a  cause  of  action.  But 
tbe  allegation  is  that  the  "coal  was  sold  and 
delivered  to  the  defendant  at  the  special  in- 
•tance  and  request  of  the  defendant,  and  the 
name  was   received  by  the  defendant  and 


used  by  him  and  converted  to  his  own  use." 
This  pleading  seems  to  bring  the  contract 
within  the  statute.  Section  780,  Wilson's 
Rev.  &  Ann.  St.  1903;  section  1089,  Comp. 
Laws  1909. 

[2]  The  evidence  on  the  part  of  the  defend- 
ant in  error  was  that  tbe  car  of  coal  was 
sold  by  its  agent  and  delivered  to  the  plain- 
tiff In  error  for  $112.  That  Is  sufficient  to 
sustain  tbe  finding  of  the  court,  the  trial  be- 
ing bad  without  the  intervention  of  a  Jury, 
in  favor  of  the  defendant  in  error. 

No  question  has  been  properly  presented 
to  this  court  as  to  the  admission  of  incompe- 
tent evidence.  Under  rule  25  (95  Pac.  viii), 
"where  a  party  complains  on  account  of  the 
admission  or  rejection  of  testimony,"  he 
must  set  out  in  his  brief  "the  full  substance 
of  the  testimony,  to  the  admission  or  rejec- 
tion of  whldi  he  objects,  stating  specifically 
his  objection  thereto."  No  objection  to  the 
admission  of  evidence  has  been  so  presented 
in  this  case. 

The  Judgment  of  the  lower  court  is  af- 
firmed.   All  tbe  Justices  concur. 


Cl  Okl.  803) 
HARRIS-IRBY  COTTON  CO.  v.  STATE 
et  al. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(ByUahut  ty  the  Covrt.) 
Corporations  (§  394*)  —  Powers  —  Official 

SUPEBVISION— APPEALABIUTY  OF   ORDEB. 

An  order  made  by  the  Corporation  Com- 
mission by  virtue  of  section  8812,  Comp.  Laws 
1909  (Sess.  Laws  1907-08,  p.  756),  requiring  a 
gin  to  be  operated  by  its  owner  for  the  accom-  \ 
modation  of  the  public  at  a  fixed  price  for  gin- 
ning cotton,  is  not  appealable  to  the  Supreme 
Court  of  tbe  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1576;   Dec.  Dig.  §  394.»] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Proceedings  before  the  Corporation  Com- 
mission by  the  State  and  others  against  the 
Harrls-Irby  Cotton  Company.  From  an  or- 
der of  the  Commission,  the  Cotton  Company 
appeals.     Dismissed. 

See,  also,  121  Pac.  642. 

Burwell,  Oockett  &  Johnson,  for  appel- 
lant. Charles  West,  Atty.  Gen.,  and  (Charles 
L.  Moore,  Asst.  Atty.  Gen.,  for  appellees. 

WILLIAMS,  J.  The  appellees  have  moved 
that  this  appeal  be  dismissed  on  the  ground 
that  this  court  has  no  Jurisdiction  to  enter- 
tain the  same. 

The  order  of  the  commission  sought  to  he 
reviewed  pertains  to  the  ginning  of  cotton, 
and  charges  by  the  appellant  as  a  domestic 
corporation.  The  authority  to  regulate  the 
same  is  claimed  by  tbe  commission  to  be  de- 
rived from  section  8812,  Comp.  Laws  1909 
(Sess.  Laws  1907-08,  p.  766),  which  is  as  fol- 
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lows:  "Whenever  any  bnstness,  by  reason 
of  Its  nature,  extent,  or  the  existence  of  a 
virtual  monoply  therein.  Is  such  that  the  pub- 
lic must  use  the  same,  or  its  services,  or  the 
consideration  by  It  given  or  taken  or  offer- 
ed, or  the  commodities  bought  or  sold  here- 
in are  offered  or  taken  by  purchase  or  sale 
in  such  a  manner  as  to  make  it  of  public 
consequence,  or  to  affect  the  community  at, 
large  as  to  supply,  demand,  or  price  or  rate 
thereof,  or  said  business  is  conducted  in 
violation  of  the  first  section  of  this  Act,  said 
business  is  a  public  business,  and  subject  to 
be  controlled  by  the  state,  by  the  Corpora- 
tion Commission  or  by  an  action  in  any  dis- 
trict court  of  the  state,  as  to  all  of  its  prac- 
tices, prices,  rates  and  charges.  And  it  is 
hereby  declared  to  be  the  duty  of  any  per- 
son, firm  or  corporation  engaged  in  any  pub- 
lic business  to  render  its  services  and  offer 
its  commodities  or  either  upon  reasonable 
terms  without  discrimination  and  adequately 
to  the  needs  of  the  public,  considering  the 
facilities  of  said  business."  This  court  may 
review  the  order  of  the  Corporation  Commis- 
sion by  way  of  appeal  only  by  virtue  of  sec- 
tion 20,  art  9,  of  the  Constitution,  and  sec- 
tion 1239,  Comp.  Laws  1909  (Sess.  Laws 
1907-08,  p.  229),  Section  1239,  supra,  pro- 
vides for  appeals  from  orders  of  the  Cor- 
poration Commission  in  contempt  cases,  and 
could  have  no  application  to  this  case. 

Section  20  of  article  9  of  the  Constitution 
Is  as  follows:  "From  any  action  of  the  com- 
mission prescribing  rates,  charges,  or  classifi- 
cations of  traflac,  or  affecting  the  train  sched- 
ule of  any  transportation  company,  or  re- 
quiring additional  faculties,  conveniences,  or 
public  service  of  any  transportation  or  trans- 
mission company,  or  refusing  to  approve  a 
suspending  bond,  or  requiring  additional  se- 
curity thereon  or  an  Increase  thereof,  as 
hereinafter  provided  for,  an  appeal  (subject 
to  such  reasonable  limitations  as  to  time, 
regulations  as  to  procedure  and  provisions  as 
to  cost,  as  may  be  prescribed  by  law)  may 
be  taken  by  the  corporation  whose  rates, 
charges,  or  classiflcatlons  of  traffic,  schedule, 
facilities,  conveniences,  or  service,  are  af- 
fected, or  by  any  person  deeming  himself  ag- 
grieved by  such  action,  or  (if  allowed  by  law) 
by  the  state.  Until  otherwise  provided  by 
law,  such  appeal  shall  be  taken'  in  the  man- 
ner in  which  appeals  may  be  taken  to  the 
Supreme  Court  from  the  district  courts,  ex- 
cept that  such  an  appeal  shall  be  of  right, 
and  the  Supreme  Court  may  provide  by  rule 
for  proceedings  in  the  matter  of  appeals  in 
any  particular  in  which  the  existing  rules  of 
law  are  inapplicable.  If  such  appeal  be 
taken  by  the  corporation  whose  rates,  charg- 
es, or  classifications  of  traffic,  schedules,  fa- 
cilities, conveniences  or  service  are  affected, 
the  state  shall  be  made  the  appellee;  but,  in 
the  other  cases  mentioned,  the  corporation 
so  affected  shall  be  made  the  appellee.  The 
Legislature  may  also,  by  general  laws,  pro- 
vide for  appeals  from  any  other  action  of  the 


commission,  by  the  state,  or  by  any  person 
interested,  irrespective  of  the  amount  In- 
volved. All  appeals  from  the  commission 
shall  be  to  the  Supreme  Court  only,  and  in 
all  appeals  to  which  the  state  is  a  party,  it 
shall  be  represented  by  the  Attorney  General 
or  his  appointed  representative.  No  court 
of  this  state  (except  the  Supreme  Court,  by 
way  of  appeals  as  herein  authorized)  shall 
have  Jurisdiction  to  review,  reverse,  correct, 
or  annul  any  action  of  the  commission  with- 
in the  scope  of  its  authority,  or  to  suspend 
or  delay  the  execution  or  operation  thereof, 
or  to  enjoin,  restrain,  or  interfere  with  the 
commission  in  the  performance  of  its  official 
duties:  Provided,  however,  that  the  writs  of 
mandamus  and  prohibition  shall  lie  from  the 
Supreme  Court  to  the  commission  in  all  cases 
where  such  wiflts,  respectively,  would  lie  to 
any  inferior  court  or  officer."  Section  18  of 
the  same  article  provides:  "The  commission 
shall  have  the  power  and  authority  and  be 
charged  with  the  duty  of  supervising,  regu- 
lating, and  controlling  all  transportation  and 
transmission  companies  doing  business  in 
this  state,  in  all  matters  relating  to  the 
performance  of  their  public  duties  and  their 
charges  therefor,  and  of  correcting  abuses 
and  preventing  unjust  discrimination  and  ex- 
tortion by  such  companies;  and  to  that  end 
the  commission  shall,  from  time  to  time,  pre- 
scribe and  enforce  against  such  companies, 
in  the  manner  hereinafter  authorized,  such 
rates,  charges,  classifications  of  traffic,  and 
rules  and  regulations,  and  shall  require  them 
to  establish  and  maintain  all  such  public 
service,  facilities,  and  conveniences  as  may 
be  reasonable  and  Just,  which  said  rates, 
charges,  classiflcatlons,  rules,  regulations, 
and  requirements,  the  conunission  may,  from 
time  to  time,  alter  or  amend.  All  rates, 
charges,  classifications,  rules  and  regulations 
adopted,  or  acted  upon,  by  any  such  com- 
pany, inconsistent  with  those  prescribed  by 
the  commission,  within  the  scope  of  its  au- 
thority, shall  be  unlawful  and  void." 

In  the  light  of  the  foregoing  excerpt  from 
section  18,  it  is  clear  that  section  20  author- 
izes appeals  from  the  orders  of  the  Corpora- 
tion Commission  only  as  to  matters  affect- 
ing transportation  and  transmission  compa- 
ny. A  gin  company  is  neither  a  transporta- 
tion nor  a  transmission  company,  and  the 
act  entitled  "An  act  to  define  a  trust,  monopo- 
ly, unlawful  combination  in  restraint  of 
trade;  to  provide  civil  and  criminal  penalties 
and  punishment  for  violation  thereof  and 
damages  thereby  caused;  to  regulate  such 
trusts  and  monopolies;  to  promote  free  com- 
petition for  all  classes  of  business  la  the 
state;  and  declaring. an  emergency,"  approv* 
ed  June  10,  1908  (Sess.  Laws  1907-08.  p. 
750),  nor  any  part  of  said  act,  authorizes  an 
appeal  from  the  order  of  the  (Corporation 
Commission,  made  by  virtue  of  said  act,  to 
the  Supreme  Court  of  this  state. 

It  follows  that  the  appeal  in  this  case 
must  be  dismissed.    All  the  Justices  concur. 
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(a  OkL  8M) 

BETNOLDS-DAVIS  &  CO.  T.  HtXTOHKlSS. 

(Sapreme  Court  of  Oklahoma.    March  Vi, 
1912.) 

(Syllatnt*  ty  the  Court.) 
Appbai.  ahd  Errob   (I  773»)— Kevikw— Kk- 

TKBSAI/— FaILDBK   OF   DCFENDANT   IN    EBBOB 

TO  FiLj  BBier. 

Where  plaintiff  in  error  has  completed  his 
record  and  filed  it  in  this  court,  and  has  served 
and  filed  a  brief  in  compliance  with  the  rules 
of  the  court,  and  defendant  in  error  has  nei- 
ther filed  a  brief  nor  offered  any  excuse  for 
■uch  failure,  this  court  is  not  required  to 
search  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  sustained; 
but,  where  the  brief  filed  appears  reasonably 
to  sustain  the  assi^ments  of  error,  the  court 
may  reverse  the  case  in  accordance  with  the 
prayer  of  the  petition  of  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3104,  »10»-;illO;  l>ec. 
Dig.  i  77a*] 

Error  from  District  Court,  Sequoyah  Coun- 
ty;  Jno.  H.  Pltchford,  Judge. 

Action  by  Reynoldis-DaTla  &  Co.  agalnat 
James  E.  Hotchklss.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed  and 
remanded. 

T.  F.  Shackelford,  for  plaintiff  In  error. 

HATES,  J.  This  case  presents  for  review 
the  Judgment  of  the  court  below  dismissing 
plaintiff  In  error's  action  in  that  court.  The 
motion  to  dismiss  by  defendant  In  error,  de- 
fendant below,  contains  three  alleged  grounds 
for  dismissal.  The  motion  to  dismiss  was 
not  Terlfled,  and  the  facts  set  forth  in  two 
of  the  grounds  alleged  in  the  motion  are 
such  B8  the  trial  court  could  not,  and  this 
court  cannot,  take  Judicial  knowledge  of,  and 
required  evidence  to  establish  them.  The 
case-made  falls  to  disclose  what,  if  any, 
evidence  was  taken  at  the  hearing  upon  the 
motion,  and  what,  if  any,  admissions  were 
made  by  counsel  at  the  hearing  of  the  motion 
before  the  court.  Counsel  for  plaintiff  in 
error  In  his  brief  states  that  certain  facts 
were  admitted  by  all  parties  in  presenting 
the  motion  to  the  conrt  below,  and  briefs 
his  case  npon  the  theory  that  such  facts -are 
before  the  court  Plaintiff  in  error's  brief 
■npportlng  his  assignments  of  error  was 
promptly  filed  under  the  rules  of  the  court; 
bnt,  although  this  cause  has  been  i)endlng 
more  than  two  years,  defendant  in  error  has 
filed  no  brief,  nor  does  any  reason  appear 
for  his  failure  to  do  so.  We  have  examined 
the  brief  of  plaintiff  in  error,  and  It  seems 
to  sustain  both  In  argument  and  in  the 
citation  of  authorities  the  assignment  of 
error  relied  upon  by  him  for  reversal.  We 
■ball,  therefore,  not  examine  the  record  to 
ascertain  if  there  is  any  possible  theory 
upon  which  the  Judgment  of  the  trial  court 
can  be  sustained.  Rudd  v.  Wilson  et  al., 
121  Pac.  2S2  (not  yet  officially  reported); 
Batler  et  al.  v.  McSpadden,  25  Okl.  465, 
107  Pac.  170;    Ellis  et  al.  t.  Cutler  et  al.. 


26  Okl.  469,  106  Pac.  967;  Buckner  v.  Okl. 
Nat  Bank  of  Shawnee  et  al.,  25  Okl.  472, 
106  Pac.  959;  Sharpleigh  Hdw.  Co.  v.  Prlt- 
chard  et  aL,  25  Okl.  808,  108  Pac.  360; 
Flanagan  et  al.  v.  Davis  et  al.,  27  Okl.  422, 
112  Pac.  990;    M.,  K.  &  T.  Ry.  Co.  v.  Long, 

27  Okl.  456,  112  Pac.  991. 

The  Judgment  of  the  trial  court  Is  re- 
versed, and  the  cause  remanded. 

TURNER,  0.  J.,  and  KANE  and  DUNN, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 

(31  Okl.   810) 
STEYEaJS,  KENNERLT  &  SPRAGTNS  CO. 
V.  DULANBT  et  al. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(Svllalui  hy  the  Court.) 

Justices  of  thb  Pbace  (|  175*)  —  Appeal  — 

Pboceoube. 

In  a  cause  appealed  from  a  justice  of  the 
peace  to  a  county  court,  it  is  not  reversible  eiv 
ror  for  the  county  court  to  impanel  a  jury  and 
try  the  same  upon  the  evidence  adduced  by  the 
appellee  upon  the  failure  of  the  appellant  to  ap- 
pear when  said  causa  is  reached  for  trial. 

USi.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  694-698;  Dec.  Dig.  i 
176.*]   . 

Error  from  Jefferson  County  (lioart;  O.  M. 
Bond,  Judge. 

Action  by  the  Stevens,  Kennerly  ft  Sprag-' 
ins  Company  against  A.  M.  Dulaney  and  H. 
M.  Dulaney.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Thos.  Norman,  for  plaintiff  in  error. 
Bridges  ft  Vertrees  and  Devereuz  &  Hlldretb, 
for  defendants  In  error. 

KANE,  J.  This  was  an  action  on  a  prom- 
issory note,  commenced  by  the  plaintiff  in 
error,  against  the  defendants  in  error,  be- 
fore a  Justice  of  the  peace.  The  defendants 
pleaded  payment  and  upon  trial  Judgment 
was  rendered  in  their  favor,  whereupon  the 
plaintiff  appealed  to  the  county  court  In 
the  county  court  plaintiff  did  not  appear, 
whereupon  the  court  impaneled  a  Jury  to  try 
the  issues  Joined  by  the  pleadings.  After  the 
evidence  adduced  by  the  plaintiff,  the  Jury 
returned  a  verdict  for  the  defendants,  upon 
which  the  court  rendered  Judgment  for  costs 
against  the  plaintiff.  Plaintiff  in  error  con- 
tends: (1)  That  on  their  failure  to  appear 
In  the  county  court  it  was  error  for  that 
court  to  impanel  a  Jury  and  try  the  case; 
that  said  court  should  have  nonsuited  the 
plaintiff  in  error  and  dismissed  the  action 
at  plaintiff's  cost,  without  prejudice;  (2) 
that  the  court  erred  In  instructing  the  Jury 
at  the  close  of  the  testimony  that  the  Jury 
shonld  take  the  allegations  of  the  defend- 
ants' answer  as  true. 

The  practice  followed  by  the  county  court 
may  have  been  irregular,  but  we  do  not  see 
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how  the  plaintiff  Is  prejudiced  by  It.  The 
proper  action  would  have  been  to  dismiss  the 
appeal,  and  that  would  have  left  the  Judg- 
ment rendered  by  the  Justice  of  the  peace  In 
full  force  and  effect,  thus  leaving  the  plain- 
tiff In  practically  the  same  situation  as  he 
now  finds  himself.  Counsel  for  plaintiff  mis- 
takingly  treats  the  appeal  as  an  original  pro- 
ceeding in  the  county  court.  It  has  been 
held  that:  "Where  an  action  is  appealed 
from  a  Justice  of  the  peace,  or  from  the  pro- 
bate court,  the  district  court  takes  merely 
appellate  Jurisdiction,  and  no  original  Juris- 
diction, and  can  hear  and  determine  the 
case  only  as  a  case  within  the  Jurisdiction 
of  such  court  from  which  the  appeal  was 
taken."  Vowell  v.  Taylor,  8  Okl.  625,  58  Pac. 
944.  The  Oklahoma  Supreme  Court  quoted 
with  approval  from  Wagstaff  v.  Challlss,  31 
Kan.  212,  1  Pac.  031,  as  follows:  "When 
the  case  is  appealed  to  the  district  court,  the 
district  court  takes  the  case  Just  as  it  was 
when  it  was  tried  in  the  Justice  court  The 
Jurisdiction  of  the  district  court  in  such 
cases  is  wholly  appellate.  Its  original  Juris- 
diction Is  not  invoked  at  all." 

Another  reason  why  this  Judgment  should 
not  be  reversed  is  discussed  in  Stevens,  Ken- 
nerly  &  Spraglns  Company  v.  Dulaney  et  al., 
infra,  handed  down  this  term. 

The  Judgment  of  the  court  below  is  af- 
firmed. All  the  Justices  concur,  except  WIL- 
LIAMS, J.,  absent,  and  not  participating. 

(31  Okl.  SOS) 

STEVENS,  KEJNNERLT  &  SPRAGINS  CO. 
V.  DULANEY  et  al. 


(Supreme  Court  of  Oklahoma. 
1912.) 


March  12, 


(ByUahut  bv  **«  Court.) 

1.  Appkal  and  Erbor  (8  271*)  —  Review- 
Questions  Detebminable. 

On  a-  transcript  of  the  record  of  a  case 
tried  In  the  county  court  on  appeal  from  a  jus- 
tice of  the  peace,  where  no  objections  were 
made  or  exceptions  saved  in  the  county  court, 
the  only  questions  presented  to  this  court  for 
review  are,  Did  the  trial  court  have  jurisdic- 
tion to  try  the  cause,  and,  if  so,  do  the  plead- 
ings state  facta  sufficient  to  support  the  judg- 
ment rendered? 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i%  1440-1442;  Dec.  Dig.  i 
271.*] 

2.  Appeal  and  Ebbob  (|  9ie*)  —  Review— 
Pi^ADiNOS  Before  Justice— Presomptions. 

Pleadings  in  causes  oriRinating  in  justices' 
courts  must  be  liberally  construed,  and,  when 
their  sufficiency  is  raised  for  the  first  time  in 
the  Supreme  Court,  it  will  be  presumed  that 
what  was  defectively  stated  in  the  bill  of  par- 
ticulars was  sufficiently  established  on  the  trial. 
fEd.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  §!  3699-3705;  Dec.  Dig.  § 
916.*] 

Error  from  Jefferson  County  Court;  G. 
M.  Bond,  Judge. 

Action  by  the  Stevens,  Kennerly  &  Sprag- 
lns Company  against  A.  M.  DuLmey  and  an- 


other.   Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Thos.  Norman,  for  plaintiff  in  error.  Bridg- 
es &  Vertrees  and  Devereux  &  Hildreth,  for 
defendants  in  error. 

KANE,  J.  This  case  is  in  all  particulars 
the  same  as  No.  1,493,  Stevens,  Keunerly  & 
Spraglns  Co.  v.  A.  M.  Dulaney  and  H.  M. 
Dulaney,  122  Pac.  165,  decided  this  term, 
except  that  It  was  an  action  on  an  account,  to 
which  the  defendants  filed  a  counterclaim, 
upon  which  judgment  was  rendered  in  their 
favor  before  the  justice  of  the  peace  and  in 
the  county  court  on  appeal ;  so  what  is  said 
here  will  apply  also  there.  The  records  In 
both  cases  show  that  upon  appeal,  the  plain- 
tiff having  failed  to  appear  at  the  time  said 
cause  was  set  for  trial,  the  defendants  de- 
manded a  trial  and  a  Jury  was  duly  impanel- 
ed to  try  same,  and  upon  the  evidence  of- 
fered by  the  defendants  and  the  cause  belui; 
submitted  to  the  jury,  luder  Instmctiona  of 
the  court,  a  Judgment  was  rendered  in  favor 
of  the  defendants,  and  against  the  plaintiff. 
Whereupon  plaintiff  filed  its  motion  in  the 
county  court  for  a  new  trial,  which  motion 
being  overruled  it  saved  its  exceptions,  and 
took  time  to  make  and  serve  a  case  for  the 
Supreme  Court,  but  abandoned  the  idea  of 
bringing  the  cause  to  this  court  by  case-made, 
and  has  filed  its  petition  In  error  and  tran- 
script. 

[1]  Under  such  circumstances,  the  only 
question  which  may  be  reviewed  by  this 
court  is  whether  the  transcript  discloses  that 
the  court  below  had  Jurisdiction  to  try  the 
cause,  and,  if  so,  did  the  answer  and  coun- 
terclaim filed  by  the  defendants  state  facts 
sufficient  to  support  the  Judgment  rendered. 
There  was  no  objection  made  or  exertion 
saved  to  any  of  the  pleadings  either  before 
the  Justice  or  In  the  county  court. 

[2]  It  has  bem  held  by  this  court  that 
"very  liberal  rules  of  construction  should  be 
applied  to  pleadings  in  a  Justice  of  the  peace 
court,  and  technical  objections,  will  not  be 
allowed  to  reverse  the  Judgment  where  it  is 
apparent  from  an  examination  of  the  en- 
tire record  that  no  substantial  right  of  the 
party  raising  the  objection  could  have  been 
affected  by  the  ruling,  and  where  a  reversal 
on  that  ground  would  tend  to  defeat  the 
ends  of  Justice."  Holden  v.  I^nn,  120  Pac. 
246.  A  case  more  specifically  in  point  Is 
Kaub  V.  Mitchell  et  al.,  12  Kan.  57,  wherein  it 
was  said:  "No  question  was  raised  in  the 
Justice's  court  as  to  the  sufficiency  of  this 
bill  of  particulars.  Hence,  If,  by  a  very  lib- 
eral construction,  said  bill  can  be  construed 
to  state  a  cause  of  action,  neither  the  dis- 
trict court  nor  this  court  should  disturb  the 
Judgment  founded  thereon.  We  think  the 
bill  of  particulars.  If  construed  liberally, 
states  a  cause  of  action.  It  must  be  admitted 
that  the  cause  of  action  is  not  very  Intelli- 
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icntly  or  Intelligibly  stated ;  but  the  proper 
]>lace  to  raise  tlie  question  of  the  sufficiency 
of  tiie  bOI  of  particulars  was  in  the  Justice's 
court"  To  the  same  eflFect  Is  Gossett  t.  Pat- 
ten, 23  Kan.  340.  where  Mr.  Justice  Valen- 
tine, who  delivered  the  opinion  for  the 
court,  said:  "We  do  not  think,  however, 
tbat  the  bill  of  particulars  is  fatally  de- 
fective in  these  respects,  and  especially  not 
after  verdict  and  Judgment  in  favor  of  the 
plaintlCf;  and,  when  the  question  is  raised 
for  the  first  time  in  the  Supreme  Court,  it 
will  be  presumed  that  what  was  defectively 
stated  in  the  bill  of  particulars  was  suf- 
ficiently proved  on  the  trial,  and,  as  all  law- 
yers know,  strict  formal  pleadings  are  not 
required  in  a  Justice's  court." 

The  Judgment  of  the  court  below  must  be 
affirmed.  AH  the  Justices  concur,  except 
WILLIAMS,  J.,  absent,  and  not  participating. 


(a  Oki.  (12) 
FAIRBANKS-MORSE  &  CO.  v.  THUR- 
MOND et  al. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(ByUahvi  by  the  Court.) 

Apfeai.  and  EAibob  (§  356*)— JnaisDiCTiOR — 

TniE  FOB  Ftling  Petition. 

Where  more  than  one  year  baa  intervened 
between  the  rendition  of  the  final  oider  sought 
to  be  reviewed  and  the  filing  of  tlie  petition  in 
error  in  the  Supreme  Court,  this  court  has  no 
jurisdiction  to  review  such  final  order. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  H  1826,  1927;    Dec.  Djg.  I 

Error  from  District  Court,  Beckham  Coun- 
ty; G.  A.  Brown,  Judge. 

Action  between  Fairbanks-Morse  &  Co.  and 
the  First  National  Bank  of  Klk  City,  in 
which  I.  C.  Thurmond  intervened.  From  the 
Judgment,  Fairbanks-Morse  &  Oo.  brings  er- 
ror.   Dismissed. 

8.  P.  Forsee  and  M.  Martindale,  for  plain- 
tilf  in  error.  Echols  &  Merrill,  for  defend- 
ants in  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Beckham  county.  The 
Judgment  Iierein  was  rendered  on  March  11, 
1909;  thereafter  a  motion  for  a  new  trial 
was  filed,  which  was  denied  on  March  12, 
1906.  The  case-made  was  duly  served  within 
tile  extended  time  allowed  for  the  making 
and  serving  thereof;  but  the  petition  in  er- 
ror was  not  filed  in  this  court  until  April  15, 
1910,  or  more  than  a  month  after  the  expira- 
tion of  the  year  allowed  under  the  statute 
for  the  filing  of  proceedings  in  error  herein. 

Section  60S2,  Comp.  Laws  1909,  provides: 
"No  proceeding  for  reversing,  vacating  or 
modifying  Judgments  or  final  orders  shall  be 
commenced  unless  within  one  year  after  the 
rendition  of  the  Judgment  or  making  of  the 


final  order  complained  of .  •  *  •  ?  This 
is  Jurisdictional;  and  where,  as  in  this  case, 
more  than  one  year  is  permitted  to  elapse, 
this  court  is  without  authority  to  review  the 
action  of  the  trial  court  Tishomingo  Elec- 
tric Light  &  Power  Co.  v.  Harris,  28  Okl.  10, 
113  Pac.  713,  and  cases  therein  cited. 

The  proceeding  in  error  is  therefore  dis- 
missed. 

TURNER,  O.  J.,  and  WILLIAMS,  KANE, 
and  HATES,  JJ.,  concur. 

(31  Okl.  6U) 

HERRING  v.   SAVAGE. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(Byllabut  by  the  Court.) 
Appeal  and  Ebbob  (S  773*)— Bbiefb— ESffeot 

or  Failubb  to  File. 

A  cause  having  been  duly  assigned  for  hear- 
ing, and  being  reached  on  the  calendar  In  due 
course,  no  briefs  having  been  filed  as  required 
by  rule  7  (95  Pac.  vi),  the  same  will  be  dis- 
missed. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3104,  310&-3110;  Dec 
Dig.  i  7Ti.*] 

Error  from  District  Court,  Beaver  County; 
W.  M.  Bowles,  Judge. 

Action  between  Em  Herring  and  John 
Savage.  From  the  Judgment  Herring  brings 
error.    Dismissed. 

J.  W.  Culwell,  for  plaintiff  in  error. 

WILLIAMS,  J.  The  petition  in  error, 
with  transcript  attached,  was  filed  in  this 
court  on  March  19,  1910.  The  cause  was 
duly  assigned  for  hearing  at  the  January, 
1912,  term,  and,  being  reached  In  due  course 
on  the  calendar,  it  appears  that  no  briefs 
have  been  filed  as  required  by  mie  7  (95  Pac. 
vl)  of  this  court. 

It  follows  that  the  appeal  must  be  dis- 
missed.   All  the  Justices  concur. 


(31  Okl.  614) 

COOK  COUNTY  LIQUOR  CO.   v.  BROWN 

etaL 

(Supreme  Court  of  Oklahoma.     March  12. 

1012.) 

(Byllabut  by  the  Court.) 

Evidence  (S  250*)— Admission  of  Pbincipal. 
Where  it  is  sought  to  introduce  the  admis- 
sion of  the  principal  in  a  suit  against  the  sure- 
ty, it  should  be  remembered  that  the  latter  is 
only  obligated  for  the  principal's  acts  and  not 
for  his  language.  If,  therefore,  it  does  not  ap- 
pear in  this  court  tbat  the  admission  constitut- 
ed part  of  the  res  gestse,  the  ruling  of  the  court 
below  sustaining  an  objection  to  such  an  admis- 
sion will  not  be  disturbed. 

[Ed.    Note.— For   other    cases,    see    Evidence, 
(3ent.  Dig.  H  97(J-982;    Dec.  Dig.  {  250.*] 

Error  from  Carter  County  Court;    I.  R. 
Mason,  Judge. 
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Action  T)y  the  Cook  Oonnty  liquor  Compa- 
ny against  H.  H.  Brown  and  W.  0.  Kendall. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Slgler  &  Howard  and  Wm.  Pfeiffer,  for 
plaintiff  In  error.  W.  F.  Bowman  and 
Brown  &  Brown,  for  defendants  In  error. 

EANB,  J.  Tbls  was  an  action  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendants  in  error,  defendant 
below,  as  sureties  on  the  bond  of  one  Whit- 
taker.  The  plaintiff  was  seeking  to  establish 
the  delinquency  of  the  principal  by  oral 
statements  alleged  to  have  been  made  by  him 
to  a  third  person,  when  the  only  question 
presented  by  counsel  for  plaintiff  in  error  ii) 
their  bfief  arose  as  follows:  "On  page  14 
of  the  case-made  will  be  found  the  following 
(the  witness  David  Dreeben  on  the  stand): 
Q.  I  will  ask  yon  to  state  the  admission  he  (the 
principal)  made  at  that  time  on  the  amount  he 
had  collected  for  yon,  and  which  he  had  fail- 
ed to  account  for?"  The  defendants  objected 
to  this  question  and  the  objection  was  sustain- 
ed by  the  court,  whereupon  both  plaintiff  and 
defendant  rested  and  the  court  upon  motion 
of  defendants'  attorneys  advised  the  jury  to 
return  a  verdict  for  defendants,  which  was 
done.  Rule  25  (95  Pac.  vlii)  of  this  court 
provides,  in  part,  that:  "Where  a  party  com- 
plains on  account  of  the  admission  or  re- 
jection of  testimony,  he  shall  set  out  in  bis 
brief  the  full  substance  of  the  testimony,  to 
the  admission  or  rejection  of  which  he  ob- 
jects, stating  specifically  his  objection  there- 
to." 

There  may  be  circnmstances  under  which 
evidence  of  the  kind  sought  to  be  elicited  by 
plaintiff  would  be  admissible,  but  the  rule 
of  the  court  has  not  been  sufficiently  com- 
plied with  to  advise  us  whether  they  existed 
In  the  case  at  bar,  and  we  therefore  presume 
that  they  did  not  «nd  that  the  objection  to 
the  question  was  properly  sustained.  Under- 
hill,  in  his  work  on  Evidence,  §  73,  states 
the  rule  as  follows:  "Thus,  where  It  is 
sought  to  Introduce  the  admission  of  the 
principal  In  a  suit  against  the  surety,  it 
should  be  remembered  that  the  latter  Is  only 
obligated  for  the  principal's  acts  and  not  for 
his  language.  If,  therefore,  the  admission 
does  not  constitute  a  part  of  the  res  gest«e, 
or.  In  other  words,  if  it  is  not  a  verbal  act, 
then  the  surety  is  not  bound  thereby."  We 
cannot  gather  from  the  excerpt  set  out  in 
counsel's  brief  whether  the  admission  sought 
to  be  elicited  was  admissible  as  part  of  the 
res  gestae,  and  therefore  indulge  the  presump- 
tion that  the  court  below  ruled  properly  up- 
on the  question. 

The  judgment  of  the  court  below  Is  af- 
firmed. All  the  Justices  concur,  except! 
WILLIAMS,  Jn  absent  and  not  participating. 


m  Okl.  6») 
MORROW  V.  BOARD  OF  OOJTRS  OF  Vfr 

INTpSH  COUNTY. 

(Supreme  Court  of  Oklahoma.     Jan.  9,  1912. 

Rehearing  Denied  March  26,  1012.) 

(8vUabu$  Iv  the  Court.) 

1.  Registebs  or  Deeds  (S  3*)— Coicpenbatioit 
— Statdtobt  Provisions. 

Section  1738,  Compiled  Laws  of  Oklaho- 
ma 1909  (section  1282,  Wilson's  Rev.  &  Ann. 
St.  1903),  which  provides  "the  register  of  deeds 
shall  receive  from  the  county  for  indexing,  in 
the  numerical  index,  records  already  made,  in 
addition  to  his  other  fees,  a  compensation  to 
be  fixed  by  the  county  commissioners,"  does  not 
authorize  the  members  of  the  board  of  county 
commissioners  of  a  county  to  enter  into  a  contract 
with  the  register  of  deeds  of  said  county  to  pay 
him  for  services  rendered  under  section  1741, 
Compiled  Laws  of  Olilahoma  1909,  which  pro- 
vides :  "The  register  of  deeds  of  any  county  in 
this  state,  wherein  is  situated  a  town  in  which 
prior  to  Noveml>er  16,  .1907,  an  office  for  filing 
and  recording  deeds,  ii^ortgages,  liens,  and  other 
instruments  was  maintained  by  the  United 
States,  is  hereby  authorized,  empowered,  and  di- 
rected to  receive  and  transfer  to  his  office  all 
the  records,  files,  books,  and  instruments  kept 
in  such  office,  and  which  pertain  to  and  proper- 
ly belong  in  the  office  of  register  of  deeds ;  and 
when  80  transferred,  such  records,  files,  l>oolc8, 
and  instruments  shall  be  and  become  part  of 
the  permanent  records  of  the  office  of  the  reg- 
ister of  deeds  in  such  county." 

[Ed.  Note. — For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  |  8 ;   Dec.  Dig.  §  3.*] 

2.  Counties  (i  69*)— Compenbatioh— Natubb 
or  RiG'UT  IN  Geneeal. 

A  county  officer  is  not  entitled  to  compen- 
sation from  the  county  for  official  services  ren- 
dered, unless  the  authority  therefor  can  be 
found  in  the  laws  of  the  state,  or  may  be  ad- 
duced therefrom  by  fair  implication. 

(Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {§  104-115 ;    Dec.  Dig.  i  69.»] 

Error  from  District  Court,  Mcintosh  Coun- 
ty;  Preslle  B.  Cole,  Judge. 

Action  by  J.  B.  Morrow  against  the  Board 
of  County  Commissioners  of  Mcintosh  Coun- 
ty, Okl.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Van  Court  &  Reubelt,  for  plaintiff  In  er- 
ror. John  W.  Robertson,  County  Atty.,  and 
E.  I.  O'Reilly,  Asst  County  Atty.,  for  defend- 
ant in  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  plaintiff  In  error,  plaintiff  below, 
against  the  defendant  in  error,  defendant  be- 
low, for  compensation  for  services  performed 
by  him  as  register  of  deeds  of  Mcintosh 
county  In  relation  to  the  transfer  of  the  old 
Indian  Territory  registration  records  to  the 
office  of  the  register  of  deeds  of  the  state, 
under  section  1741,  Compiled  Laws  of  Okla- 
homa 1909,  which  provides:  "The  register  of 
deeds  of  any  cotmty  In  this  state,  wherein 
is  situated  a  town  In  which  prior  to  Novem- 
ber 16,  1907,  an  office  for  filing  and  record- 
ing deeds,  mortgages,  liens,  and  other  in- 
struments was  maintained  by  the  United 
States,  is  hereby  authorized,  empowered,  and 
directed  to  receive  and  transfer  to  his  office 
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•n  tbe  records,  flies,  books,  and  Instruments 
k^t  in  such  office,  and  which  pertain  to  and 
properly  belong  in  the  office  of  register  of 
deeds;  and  when  so  transferred,  such  rec- 
ords, flies,  books,  and  Instruments  shall  be 
and  become  part  of  tbe  permanant  records 
of  tbe  office  of  tbe  register  of  deeds  in  such 
connty."  Tbe  petition  alleges,  In  substance, 
that  on  tbe  17tb  day  of  June,  1910,  the  board 
of  county  commissioners  of  said  county 
passed  a  resolution  requiring  him,  as  register 
of  deeds,  to  index  all  back  records  which 
hid  been  transferred  to  bis  office,  and  fix- 
ing bis  compensation  therefor;  that  tbere- 
apon  It  became  the  duty  of  plaintiff  to  Index 
said  records,  and  defendant  thereby  became 
bonnd  to  pay  plaintiff  for  said  services  at 
tbe  rate  set  out  in  said  resolution;  that  un- 
der said  contract  plaintiff  rendered  services 
in  the  sum  of  $2,635.15,  and  thereafter  filed 
a  verified  statement  of  said  claim  with  tbe 
county  clerk  of  said  county,  which  said 
claim  was  disallowed;  that  on  or  about  the 
5th  day  of  December,  1910,  defendant  paid 
to  plaintiff,  on  account,  the  sum  of  $500,  but 
failed  and  refused,  and  still  falls  and  re- 
fuses, to  pay  plaintiff  the  balance  due.  The 
court  below  sustained  a  demurrer  to  the 
petition  of  tbe  plaintiff,  upon  tbe  ground 
that  it  did  not  state  facts  sufficient  to  con- 
Btitnte  a  cause  of  action  In  favor  of  tbe  plain- 
tiff, and  against  tbe  defendant,  and,  plaintiff 
refusing  to  plead  further,  Judgment  was  en- 
tered in  favor  of  the  defendant  for  costs,  to 
reverse  which  this  proceeding  In  error  was 
conunenced. 

[1]  We  think  the  demurrer  was  well  taken, 
and  that  tbe  court  below  committed  no  error 
in  sustaining  tbe  same.  Plaintiff  based  bis 
right  to  recover  upon  section  1738,  Compiled 
Uws  of  Oklahoma  1909  (section  1282,  Wil- 
son's Rev.  &  Ann.  St  1903),  which  provides: 
"Tbe  register  of  deeds  shall  receive  from  the 
county  for  indexing,  In  the  numerical  Index, 
records  already  made,  In  addition  to  his  oth- 
er fees,  a  compensation  to  be  fixed  by  the 
county  commissioners."  His  contention  is 
that  that  section  confers  upon  the  county  com- 
missioners the  power  to  fix  the  fees  for  tbe 
class  of  services  required  by  section  1741  of 
tbe  Compiled  Laws  of  Oklahoma  1909,  and 
also  makes  such  fee  a  charge  against  tbe 
county.  Onbere  Is  no  room  for  such  a  con- 
struction. Section  1738,  supra,  was  enact- 
ed in  1893,  and,  of  course,  was  not  passed 
in  view  of  any  of  tbe  conditions  that  grew 
out  of  tbe  change  from  a  territorial  to  a 
itate  gOTemmcnt.  Tbe  numerical  index 
mentioned  in  that  section  is  tbe  index  men- 
tioned in  section  1737  (Compiled  Laws  of 
Oklahoma  1909)  of  the  same  chapter  pro- 
Tided  for  tbe  purpose  of  noting  all  deeds 
relating  to  tracts  of  land.  It  cannot  be  said 
that  section  1741,  supra,  contemplates  that 
class  of  services.  The  register  of  deeds'  di- 
rections In  regard  to  the  old  records  were 


to  receive  and  transfer  to  his  oflUce  all  the 
records,  files,  books,  and  Instruments  kept 
in  such  office,  and  which  pertain  to  and 
properly  belong  in  tbe  office  of  register  of 
deeds.  There  seems  to  have  been  no  fee  fix- 
ed for  that  service,  and  no  authority  given 
to  any  one  by  law  to  flx  a  fee.  The  next 
section  (section  1742,  Complied  Laws  of 
Oklahoma  1909)  provides  that:  "The  board 
of  county  commissioners  of  tbe  several  conn- 
ties  of  this  state  are  authorized  and  empow- 
ered to  copy  or  transcribe  or  to  have  copied 
or  transcribed  at  a  rate  not  to  exceed  five 
cents  per  folio,  any  part  of  tbe  records  of 
any  other  county  whenever  such  record  affect 
such  county  desiring  such  transcript  or  prop- 
erty situate  therein."  And  the  next  section 
provides  how  tbe  work  shall  be  done,  and 
its  force  and  effect  when  placed  in  the  office 
at  the  register  of  deeds.  Except  the  "five 
cents  per  folio,"  allowed  by  section  1742, 
supra,  none  of  these  sections,  nor  the  suc- 
ceeding ones  of  that  chapter  treating  of  the 
same  subject,  allow  tbe  register  of  deeds 
any  compensation  for  any  services  performed 
in  relation  to  such  records. 

IS]  A  county  office  is  not  entitled  to  com- 
pensation from  the  county  for  official  services 
rendered,  unless  the  authority  therefor  can 
be  foimd  in  the  laws  of  tbe  state,  or  may  be 
adduced  therefrom  by  fair  Implication.  State 
ex  rel.  Reardon,  Co.  Atty.,  v.  Hooker,  Co. 
Judge,  26  Okl.  460,  109  Pac.  527;  State  ex 
rel.  Reardon,  Co.  Atty.,  t.  Harper,  Clerk 
District  Court,  123  Pac.  1038,  decided  at  the 
last  term,  but  not  yet  officially  reported; 
Coggeestaall  v.  Conner,  120  Pac.  559,  decided 
at  this  term,  but  not  yet  officially  reported. 

It  Is  further  contended  by  counsel  for  de- 
fendant In  error  that  section  1738,  supra, 
has  been  repealed  by  section  3382,  Compiled 
Laws  of  Oklahoma  1909,  entitled,  "Fees  and 
Salaries,"  but,  In  view  of  what  we  have  here- 
tofore said,  that  contention  is  immaterial, 
as  if  we  held  with  counsel  it  would  pot 
change  tbe  result 

The  Judgment  of  tbe  court  below  is  af- 
firmed. All  tbe  Justices  concur,  except  WIL- 
LIAMS and  DUNN,  JJ.,  absent,  and  not  par- 
ticipating. 


(31  Okl.  616) 


RAT  V.  WADE. 


(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(SyllahuB  hy  the  Court.) 

Apfbal  and  Ebrob  (g  339*)— Pbockedino  in 
Eeroe— Time  of  Filin». 

A  proceeding  In  error  for  the  purpose  of 
reviewing  an  order  discharging  an  attachment 
when  not  filed  with  the  clerk  of  tbe  supreme 
court  within  30  days  after  the  making  of  such 
order  will  be  dismissed  for  want  of  jurisdiction. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  1883-1887;  Dec.  Dig.  f 
339.«] 
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Error  from  Oklahoma  County  Court ;  Sam 
Hooker,  Judge. 

Action  by  T.  H.  Ray  against  M.  E.  Wade. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Dismissed. 

Grant  Stanley,  for  plaintiff  in  error.  S. 
A.  Horton,  for  defendant  in  error. 

HAYES,  J.  Plaintiff  In  error,  who  brought 
this  action  In  the  court  below  against  de- 
fendant In  error  to  recover  upon  a  promis- 
sory note,  caused  to  be  Issued  at  the  begin- 
ning of  the  action  an  order  of  attachment. 
Thereafter  defendant  In  error  filed  his  motion 
to  discharge  the  attachment,  which  was  by 
the  court  sustained  on  November  12,  1910. 
This  proceeding  in  error,  brought  to  have 
reviewed  the  order  of  the  court  dissolving 
the  attachment,  was  filed  In  this  court  on 
September  28,  1911,  long  after  30  days  after 
making  of  the  order  appealed  from.  Section 
6093,  Comp.  Laws  1909,  provides  that,  when 
any  order  discharging  or  modifying  an  at- 
tachment or  temporary  Injunction  shall  be 
made  In  any  case,  the  party  aggrieved  shall 
except  to  such  order  for  the  purpose  of  hav- 
ing It  reviewed  In  the  Supreme  Court,  if  he 
so  desires;  and  the  court,  upon  his  applica- 
tion, shall  fix  a  time  not  exceeding  30  days 
from  the  discharge  or  modification  of  the 
attachment  or  injunction  within  which  a 
petition  In  error  shall  be  filed  in  this  court. 
The  effect  of  this  statute  upon  an  attempted 
appeal  from  orders  of  the  character  describ- 
ed therein  not  filed  in  this  court  within  30 
days  after  the  rendition  of  the  order  ap- 
pealed from  has  been  several  times  passed 
upon  by  this  court  and  held  not  to  confer 
Jurisdiction  upon  this  court  to  hear  and  de- 
termine same;  that  such  appeals  must  be 
filed  in  the  office  of  the  clerk  of  the  Supreme 
Court  within  30  days  from  the  date  of  such 
order;  and  that  the  court  or  Judge  has  no 
power  to  extend  or  enlarge  this  period  for 
taking  an  appeal.  Smith  v.  Eldred,  121  Pac. 
195;  Pioneer  Tel.  &  Tel.  Co.  v.  Incorporated 
Town  of  Chelsea,  23  Okl.  720,  102  Pac.  83; 
First  Nat.  Bank  of  Hobart  v.  Spink  et  al., 
21  Okl.  468,  97  Pac.  1019. 

It  follows  that  this  proceeding  must  be 
dismissed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


<31  Okl.  617) 

AGGERS  V.  BRIDGES. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

{8i/Tlaiu»  by  the  Court.) 

Appeal  and   Ebbob    (§  1037*) —Notice  by 
Publication— Sufficiency. 

Notice  by  publication  was  given  as  provid- 
ed by  section  5614,  Comp.  Laws  1909  (section 
4278,  Wilson's  Rev.  &  Ann.  St.  1903),  with  the 
exception  tliat  the  time  stated  in  said  notice 


by  which  the  defendant  was  to  answer  was 
only  36  days  from  the  date  of  the  first  pub- 
lication. The  defendant  appeared  specially, 
and  moved  to  quash  the  publication  notice  on 
the  ground  that  such  time  should  not  be  lesA 
than  41  days.  This  motion  was  overruled. 
Held,  to  be  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4032;    Dec.  Dig.  f  1037.*] 

Error  from  Oeek  County  C!ourt;  Josiah 
G.  Davis,  Judge. 

Action  by  Gladys  Bridges  against  W.  A. 
Aggers.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

R.  P.  Elliott  and  J.  R.  Ramsey,  for  plain- 
tiff in  error. 

WILLIAMS,  J.  The  publication  notice  ia 
as  follows:  "State  of  Oklahoma,  Cre^  Coun- 
ty— ss.:  In  the  County  Court  in  and  for  said 
County  and  State.  Gladys  Bridges,  Plaintiff, 
vs.  W.  A.  Aggers,  Defendant  Said  defend- 
ant, W.  A.  Aggers,  will  take  notice  that  be 
has  been  sued  In  the  above  named  court  up- 
on an  open  account  for  board  bill  and  on 
account  of  team  work  and  must  answer  pe- 
tition filed  therein  by  said  plaintiff  on  or  be- 
fore the  26tb  day  of  December,  1908,  or  said 
petition  will  be  taken  as  true  and  Judgment 
for  said  plaintiff  for  $225.50  and  the  at- 
tachment therein  had  and  granted  will  be 
rendered  accordingly.  Thompson  &  Smith 
&  Wm.  Jenkins,  Attorneys  for  Plaintiff.  At- 
test: Florence  B.  Cox,  Clerk  of  said  Court" 
Said  dotlce  was  published  in  the  Sapulpa 
Light,  a  weekly  newspaper  printed  and  pub- 
lished in  said  county;  the  first  publication 
being  made  on  the  20th  day  of  November, 
1908,  and  the  last  on  December  4, 1908,  being 
for  three  consecutive  weeks.  Section  4278, 
Wilson's  Rev.  &  Ann.  St  1903  (section  5614, 
Comp.  Laws  1909),  Is  as  follows:  "The  pnbli- 
cation  must  be  made  three  consecutive  weeks, 
in  some  newspaper  printed  in  the  county 
where  the  petition  is  filed,  if  there  be  any 
printed  in  such  county ;  and  if  there  be  not, 
in  some  newspaper  printed  in  the  territory, 
of  general  circulation  in  that  county.  It 
shall  state  the  court  in  which  the  petition  is 
filed,  the  names  of  the  parties,  and  must 
notify  the  defendants  thus  to  be  served  that 
he  or  they  have  been  sued  and  must  answer 
the  petition  filed  by  the  plaintiff,  on  or  be- 
fore a  time  to  be  stated  (which  shall  not  be 
less  than  forty-one  days  from  the  date  of 
the  first  publication),  or  the  i>etition  wUI  be 
taken  as  true,  and  Judgment,  the  nature  of 
which  shall  be  stated,  vrtll  be  rendered  ac- 
cordingly." 

The  defendant,  by  special  appearance, 
moved  to  quash  this  publication  notice,  on 
the  ground  that  the  time  stated  in  the  notice 
by  which  the  defendant  must  answer  or  the 
petition  would  be  taken  as  true  was  less 
than  41  days  from  the  date  of  the  first  pub- 
lication. This  contention  seems  to  be  sound. 
The  plain  letter  of  the  statute  is  that  when 
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a  party  cannot  be  brought  In  by  the  service 
of  a  summons  personally  In  a  proper  case 
he  may  be  bronght  In  constructively  by  a 
publication  notice,  and  that  said  notice  shall 
state  the  time  by  which  he  must  plead  to 
the  plaintiff's  petition,  and  that  that  time 
shall  not  be  less  than  41  days  ffom  the  date 
of  the  first  publication.  This  was  not  com- 
plied with  in  this  notice. 

This  is  a  plain  violation  of  this  statute, 
which  provides  that  the  time  stated  in  the 
publication  notice  for  the  defendant  to  an- 
swer shall  not  be  less  than  41  days  from  the 
date  of  its  first  publication.  This  length  of 
time  Is  a  matter  of  right,  and  this  notice 
only  gives  him  36  days,  thereby  lessening 
the  time  for  the  period  of  5  days.  The  stat- 
ute says  this  shall  not  be  done.  This  de- 
fect affects  a  substantial  right  of  the  plain- 
tiff in  error.  We  are  very  loath  to  reverse 
cases  on  defects  in  procedure  and  on  account 
of  defects  in  the  service  of  process,  but 
these  statutes  are  In  force  by  the  acts  of 
the  sovereign  people,  and  no  court  has  a 
right  to  suspend  the  law  thus  solemnly  en- 
acted. Section  4344,  Wilson's  Rev.  &  Ann. 
St.  1903  (section  5680,  Comp.  Laws  1909), 
provides:  "The  court,  in  every  stage  of  ac- 
tion, mu^t  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  does 
not  affect  the  substantial  rights  of  the  ad- 
verse party;  and  no. Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect." 

But  this  is  a  substantial  right  that  Is  tak- 
en away  from  this  defendant.  Under  the 
solemn  mandate  of  the  sovereignty,  the  pub- 
lication notice  is  to  give  him  not  less  than 
41  days  from  the  date  of  the  first  publica- 
tion in  which  to  answer.  This  notice  falls 
to  do  that,  only  giving  36  days.  The  de- 
fendant, having  entered  a  special  appearance 
for  such  purpose,  properly  saved  his  right  to 
insist  on  this  violation  of  the  statute  that 
affected  his  substantial  rights.  Mortgage 
Trust  Co.  of  Pennsylvania  v.  Norrls,  8  Kan. 
App.  699,  54  Pac.  283;  Lindsey  v.  Board,  56 
Kan.  630,  44  Pac.  603;  Spaulding  et  al.  v. 
Polley,  28  Okl.  764,  115  Pac.  864,  and  au- 
thorities therein  cited. 

It  follows  that  the  judgment  of  the  lower 
court  most  be  reversed.  All  the  Justices 
concur. 


(32  Okl.  298) 

HOOVER  et  al.  v.  BROOKSHIRB. 

(Supreme  Coart  of  Oklahoma.     March  12, 
1912.) 

(Svllabnt  hy  the  Court.) 

L  PlEADIITG    (§    350*)— JUDOME.M    ON    Pl-EAD- 

IKGS— Time  op  Motion. 

When  a  mortgaKor  brings  suit  against  the 
mortgagee  for  conversion  of  the  mortgaged  prop- 
erty, admitting  the  original  indebtedness,  alleg- 
ing that  the  value  of  the  chattels  converted  ex- 
reeded  that  indebtedness,' and  praying  judgment 
for  the  difference  between  the  debt  and  the  val- 


ue of  the  chattels,  and  the  mortgagee  answers, 
denying  the  conversion,  but  admitting  the  sale 
of  the  chattels,  pleading  a  credit  on  the  indebt- 
edness of  the  proceeds  of  the  sale,  and  praying 
judgment  for  the  balance  remaining  after  mak- 
ing this  credit,  where  no  reply  is  filed,  a  motion 
for  judgment  on  the  pleadings  is  filed  by  the  de- 
fendant after  all  the  evidence  has  been  offered, 
it  is  not  error  to  overrule  the  motion. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  |§  1053,  1054,  1070-1077 ;  I>ec.  Dig. 
S  350.*] 

2.  Chattbl  Mobtoaoes  ({  292*)  —  iKBEOtriUAB 

FORECLOSCBE — ACTION    FOR    DAMAGES. 

If  a  chattel  mortgage  is  irregularly  fore- 
closed and  the  property  sold  to  another  than 
the  mortgagee,  the  mortgagor  may  treat  the  ac- 
tion as  a  conversion  of  the  property  by  the 
mortgagee,  and  recover  his  damages  therefor; 
the  measure  of  bis  damages  in  such  case  being 
the  excess  in  value  of  the  property  at  the  time 
of  sale,  over  the  mortgage  debt. 

[EA.  Note. — For  other  cases,  see  (Siattel  Mort- 
gages, Cent.  Dig.  $  530;    Dec.  Dig.  {  292.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Craig  County; 
T.  L.  Brown,  Judge. 

Action  by  X  Ed.  Brookshire  against  C. 
M.  Hoover  and  the  Bank  of  Welch.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    AfiBrmed. 

Chas.  B.  Rogers,  for  plaintiffs  In  error. 
W.  H.  Kornegay,  for  defendant  in  error. 

AMES,  0.  The  first  error  urged  is  that 
the  trial  court  erred  in  overruling  the  mo- 
tion of  the  defendants  for  Judgment  on  the 
pleadings. 

In  his  petition,  the  plaintiff  alleged  that 
he  was  Indebted  to  the  defendant  bank  in 
the  sum  of  $2,700  which  was  secured  by  a 
ctiattei  mortgage  covering  a  stock  of  goods, 
located  In  the  town  of  Welch,  and  also  by 
a  real  estate  mortgage  on  certain  lots  in 
that  town ;  that  G.  M.  Hoover  was  an  in- 
dorser  on  his  notes,  and  that  the  defendants 
in  1906  took  possession  of  the  stock  of  goods, 
sold  the  same  and  converted  the  proceeds 
to  their  own  use;  that  the  stock  of  good^t 
was  worth  $4,000,  and,  after  applying  his 
indebtedness  to  the  bank  as  a  credit,  there 
was  a  balance  due  him  of  $1^00,  for  which 
he  sued.  The  defendant  bank  answered, 
admitting  that  the  plaintiff  was  indebted 
to  It  as  alleged,  but  denying  the  conversion, 
and  pleading  that  it  took  possession  of  the 
stock  and  sold  It  in  connection  ijrith  the  plain- 
tiff and  the  defendant  Hoover  for  $2,000, 
leaving  a  balance  due  from  the  plaintiff  of 
$700.  In  a  cross-petition  it  prayed  for  the 
foreclosure  of  the  mortgage  on  the  real 
estate,  and  for  Judgment  against  the  plain- 
tiff for  the  $700.  The  defendant  Hoover 
answered,  setting  np  facts  showing  that  he 
was  an  accommodation  indorser,  and  alleg- 
ing, as  was  alleged  by  the  bank,  that  the 
stock  had  been  sold  by  the  plaintiff  and  the 
defendants,  acting  conjointly,  and  that  it 
brought  its  full  value.  No  reply  was  filed 
by  the  plaintiff.    Upon  the  creation  of  the 
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state,  the  cause  was  removed  to  the  dis- 
trict court  of  Craig  county,  and  was  tried 
to  the  court  without  a  Jury.  After  the  evi- 
dence had  all  been  Introduced,  the  defend- 
ants filed  their  motion  for  Judgment  on  the 
pleadings,  which  was  overruled,  and  it  is 
this  ruling  which  Is  assigned  as  error. 

[1]  It  Is  obvious  from  this  brief  statement 
of  the  pleadings  that  the  plaintiff  admitted 
his  indebtedness  to  the  bank,  but,  in  sub- 
stance, claimed  that  It  had  been  paid  by  the 
appropriation  of  the  stock  of  goods,  leaving 
a  balance  due  the  plaintiff,  and  that  the 
defendant  bank  based  its  right  to  recover 
the  balance  which  It  alleged  was  due  upon 
the  fact  that  there  had  been.no  conversion 
of  the  stock  by  it,  and  therefore  that  there 
was  a  balance  due  It  of  $700,  and  that  the 
petition  and  cross-petition  grew  out  of  the 
same  transaction,  and  "related  to  the  same 
original  debt.  If  the  claim  of  the  plaintiff 
was  true,  it  is  manifest  that  the  defendant 
was  not  entitled  to  Judgment  on  its  croas- 
petltlon,  and  under  this  state  of  facts.  In 
connection  with  the  fact  that  the  evidence 
had  all  been  offered  before  the  motion  was 
filed,  we  do  not  think  it  was  error  to  over- 
rule the  motion  for  Judgment  on*  the  plead- 
ings. 

The  remaining  assignment  of  error  Is  that 
the  court  erred  in  overruling  the  motion  for 
new  trial,  because  the  Judgment  rendered 
in  t&yot  of  the  defendants  was  too  small, 
and  because  it  was  not  supported  by  the 
evidence,  and  was  contrary  to  law.  There 
was  evidence  tending  to  show  that,  after 
the  maturity  of  the  debt,  the  plaintiff  was 
unable  to  pay  it,  and  possession  was  deliver- 
ed to  the  defendants  under  the  mortgage, 
and  the  evidence  of  the  defendants  tended 
to  show  that  they  were  requested  to  sell  at 
private  sale,  and  that  the  plaintiff  concur- 
red in  their  actions.  On  the  other  tmnd, 
the  evidence  of  the  plaintiff  tended  to  show 
that  he  objected  to  the  sale  and  demanded 
the  foreclosure,  as  provided  by  the  mort- 
gage, which  required  public  sale  after  15- 
day  notice.  A  Jury  having  been  waived, 
the  court  filed  its  findings  of  fact,  showing 
the  existence  of  the  debt  as  alleged,  that 
the  defendants  took  possession  of  the  stock 
after  default,  and  "that  on  the  28th  day  of 
April,  1906,  the  defendants  G.  M.  Hoover 
and  Bank  of  Welch  unlawfully  and  over  the 
protest  of  the  plaintiff  removed  the  stock 
of  drugs  and  fixtures  mortgaged  to  the  Bank 
of  Welch  from  the  Indian  Territory  and 
disposed  of  them  to  one  George  F.  Wood- 
land, of  Parsons,  Kan.,  and  said  stock  of 
goods  was  out  of  the  Jurisdiction  of  the 
court  at  the  time  of  filing  the  suit  and  at 
the  time  of  the  bearing  of  the  evidence  and 
at  the  time  of  trial,  and  could  not  be  re- 
turned to  the  plaintiff."  The  court  further 
found  that  the  value  of  the  stock  was  $2,900, 
which  was  more  than  sufficient  to  pay  the 


Indebtedness,  and  then  by  an  accounting 
gave  the  plaintiff  credit  for  the  excess,  and 
charged  the  plaintiff  with  the  payments 
which  the  defendants  had  made  for  his  ben- 
efit on  the  real  estate  subject  to  the  mort- 
gage, showing  a  balance  due  by  the  plain- 
tiff in  the  sum  of  $45.65,  for  which  Judg- 
ment was  rendered. 

The  whole  case  turns  upon  the  sale  of 
the  stock  by  the  defmdants,  and,  as  they 
were  mortgagees  in  possession,  they  are 
chargeable  to  the  plaintiff  with  the  reason- 
able value  of  the  stock,  unless  the  sale  was 
made  by  his  consent,  or  tn  accordance  with 
the  terms  of  the  mortgage.  It  Is  not  claimed 
that  the  sale  was  made  In  accordance  with 
the  \erms  of  the  mortgage,  but  that  the 
plaintiff  consented  to  the  sale  In  the  man- 
ner and  form  in  which  it  was  made.  Upon 
this  question  of  fact  the  evidence  was  con- 
tradictory, and  the  court  has  found  that 
the  sale  was  over  the  protest  of  the  plain- 
tiff. There  being  evidence  reasonably  tend- 
ing to  support  this  finding,  it  will  not  be 
disturbed  here.  In  HarrlU  v.  Weer,  26  Okl. 
313,  109  Pac.  639,  which  also  arose  in  the 
Indian  Territory,  Mr,  Justice  Hayes,  in  de- 
livering the  opinion  of  the  court,  says: 
"There  is  a  line  of  authorities  which  hold 
upon  good  reason,  we  think,  that;  If  a  chat- 
tel mortgage  Is  Irregularly  foreclosed  and 
the  property  sold  to  other  than  the  mort- 
gagee, the  mortgagor'  may  treat  the  action 
as  a  conversion  of  the  property  by  the  mort- 
gagee and  recover  his  damages  therefor; 
the  measure  of  his  damages  in  such  case 
being  the  excess  value  of  the  property  at 
the  time  of  the  sale  over  the  amount  of  the 
mortgaged  debt  Burton  v.  Randall,  4  Kan. 
App.  593,  46  Pac.  826;  Wygal  v.  Biglow,  42 
Kan.  477,  22  Pac.  612,  16  Am.  St.  Rep.  495  : 
Berg  V.  Olson,  88  Minn.  392,  93  N.  W.  309 ; 
Bryan  v.  Baldwin,  52  N.  T.  232;  2  Cobi)ey 
on  Chat  Mortgages,  par.  1026."  Again,  in 
the  same  opinion.  It  is  said:  "In  selling 
trust  property  under  the  provision  of  a 
deed  of  trust,  the  terms  of  the  deed  of 
trust  must  be  substantially  followed;  and 
failure  to  give  a  notice  stipulated  for  ren- 
ders the  sale  subject  to  be  set  aside."  And 
In  support  of  this  the  court  cites  White- 
head V.  Coyle,  1  Ind.  App.  450,  27  N.  E. 
716;  Sllva  V.  Lopez,  5  Haw.  262;  Jones  on 
Chat.  Mortgages,  {  795.  The  facts  in  the 
case  at  bar  having  been  determined  against 
the  defendants  by  the  trial  court,  the  plain- 
tiff had  a  right  to  maintain  his  action  for 
conversion,  and  to  recover  the  difference  be- 
tween the  amount  of  his  debt  and  the  rea- 
sonable value  of  the  property  at  the  time  of 
the  conversion.  As  the  court  applied  these 
principles  to  the  case,  we  do  not  think  error 
was  committed,  and  the  Judgment  should 
be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 
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Cnr  COUNC5IL  of  city  of  McALBSTER 
et  al.  T.  MILWEIB  et  bL 

(Supreme  Ooart  of  Oklahoma.     March  12, 
1912.) 

(Syllaliit  by  th«  Court) 
L  Injunction  (8  80*)— Jurisdiction— Hold- 

IRO   or  AN   EtJECTION. 

A  coDrt  of  equity  has  no  jurisdiction  to 
restrain  the  holding  of  an  election,  since  the 
riebt  involved  is  a  political  one. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  151 ;   Dec.  Dig.  §  80.*] 

2.  iNjONcnoN  (I  107*)— Pakties. 

A  taxpayer  has  not  such  an  interest  in  a 
suit  to  enjoin  the  holding  of  an  election  to  re- 
call the  mayor  of  a  city  of  the  first  class  in  pur- 
suance to  the  provisions  of  its  charter  as  will 
entitle  him  to  prosecute  such  suit  as  a  com- 
plainant. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S{  181-183;   Dec.  Dig.  |  107.*] 

Error  from  District  Court,  Pittsbnrg 
Coimty;    Preslie  B.  Cole,  Judge. 

BUI  by  Tal  Milwee  and  others  against 
the  City  Council  of  the  City  of  McAlester 
and  others.  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

T.  D.  Davis,  City  Atty.,  Harley  &  MlUer, 
and  James  H.  Gordon,  for  plaintiffs  In  er- 
ror. Andrews  &  Day,  for  defendants  in  er- 
ror. 

KANE,  J.  This  was  a  suit  In  equity  com- 
menced by  the  defendants  in  error,  plain- 
tiffs below,  against  the  plaintiffs  in  error, 
defendants  below,  for  the  purpose  of  enjoin- 
ing the  proper  officer  or  officers  of  the  city 
of  McAlester  from  calling  an  election  for 
the  purpose  of  submitting  to  the  electors 
of  said  dty  the  question  whether  the  mayor 
of  said  city  should  be  recalled.  Plaintiffs 
alleged  that  they  are  voters  and  taxpayers 
of  said  dty,  and  that  they  and  each  of  them 
are  owners  of  property  in  said  dty,  and 
the  same  has  been  assessed  for  taxation  for 
the  year  1911;  that  they  are  liable  for 
their  proportionate  share  of  all  public  ex- 
penses Incurred  by  said  city;  that  the  sec- 
tions of  the  charter  of  said  dty  which  pro- 
Tides  for  the  recall  of  dty  officers  are  un- 
constitutional and  void,  for  several  reasons, 
which  are  fully  set  out,  and  for  said  rea- 
sons said  defendants  are  without  authority 
to  call  said  election ;  that,  if  same  Is  called, 
it  will  be  Illegal,  void,  and  without  any 
effect  whatever;  that  to  hold  same  would 
occasion  a  great  expense  and  outlay  of  pub- 
lic money  of  the  dty  of  McAlester,  their 
due  proportion  of  which  plaintiffs  would 
be  compelled  to  pay.  All  of  which  would 
occasion  plaintiffs  an  Irreparable  Injury, 
for  which  they  are  without  an  adequate 
remedy  at  law.  Wherefore  they  pray  that 
the  dection  sliall  be  enjoined.  Upon  final 
bearing,  the  peremptory  writ  of  injunction 
was  Issued  by   the-  court  below  upon  the 


ground  that  the  contention  of  the  defend- 
ants as  to  the  unconstitutionality  of  said 
charter  was  well  taken,  to  revet'se  which 
this  proceeding  in  error  was  <wmmenced. 

Counsel  for  the  respective  parties  seem 
to  have  refrained  from  presenting  to  this 
court  the  question  whether  the  parties  plain- 
tiff below  as  taxpayers  had  such  an  inter- 
est in  the  subject-matter  of  the  suit  as  to 
entitle  them  to  prosecute  the  same,  and 
whether  a  suit  in  equity  will  lie  to  enjoin 
the  calling  of  an  election.  They  say  that, 
whilst  the  first  of  these  contentions  may 
be  made  upon  authority,  they  are  so  anxl- ' 
oua  to  have  this  court  pass  upon  the  case 
upon  its  merits  that  they  do  not  wish  to 
urge  that  question  in  this  court.  The  court 
does  not  take  that  view  of  the  matter;  we 
think  it  la  time  enough  to  l)ass  upon  such 
important  questions  when  they  are  reached 
in  due  course,  with  proper  parties,  in  a 
proper  proceeding.  Many  applications  have 
been  made  to  this  court  to  Interfere  with 
the  holding  of  elections  of  one  kind  or  an- 
other by  the  exercise  of  some  of  the  high 
prerogative  writs  over  which  original  Juris- 
diction has  been  vested  In  this  court  by  the 
Constitution,  all  of  which  have  been  consist- 
ently refused.  As  the  question  la  jurisdiction- 
al, we  cannot  overlook  the  uniform  practice 
merely  because  counsel  do  not  wish  to  make 
that  point  Courts  of  equity  are  only  convers- 
ant with  matters  of  property  and  the  mainte- 
nance of  dvll  rights  and  will  not  Interfere 
to  enforce  or  protect  purely  political  rights. 
This  doctrine  has  been  universally  applied 
in  other  jurisdictions  where  equity  has  been 
Invoked  to  Interfere  in  matters  preceding 
an  election.  In  Fletcher  v.  Tuttle,  151  111. 
41,  87  N.  B.  683,  26  L.  R.  A.  143,  42  Am. 
St  Rep.  220,  the  Supreme  Court  of  that 
state,  after  a  review  of  the  authorities,  re- 
affirmed the  doctrine  previously  adopted 
that  chancery  has  no  jurisdiction  to  protect 
purely  political  rights  such  as  those  In  re- 
spect to  public  elections,  and  held  specifi- 
cally that  an  injunction  could  not  be  granted 
to  prevent  the  giving  of  election  notices  or 
the  certifying  of  nominees  for  districts 
created  by  an  apportionment  act  claimed 
to  be  unconstitutional,  because  such  rights 
were  purely  political  and  enforceable  only' 
at  law. 

[1]  It  had  been  previously  held  in  that 
state  that  a  court  of  equity  has  no  juris- 
diction to  restrain  'the  holding  of  an  elec- 
tion, since  the  right  Involved  Is  a  political 
one.  People  ex  rel.  Fltnam  v.  Galesburg, 
48  III.  486;  Walton  et  al.  v.  Develing  et 
al.,  61  111.  201;  Darst  et  al.  v.  People,  62 
111.  306;  Harris  et  al.  v.  Schryock  et  al., 
82  111.  110.  This  question  is  fully  annotated 
In  a  note  to  Shoemaker  v.  City  of  Des 
Moines  et  al.,  129  Iowa,  244,  105  N.  W.  520. 
3  L.  R.  A.  (N.  S.)  382.  These  cases  seem 
to  sustain  the  conclusion  here  reached. 
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[2]  Moreover,  In  Hilzlnger  t.  GUlman,  as 
City  Comptroller,  et  al.,  56  Wasb.  228,  105 
Pac.  471,  21  Ann.  Cas.  305,  It  was  beld  that. 
In  an  action  by  a  councilman  to  enjoin  tbe 
city  clerk  from  certifying  to  an  elector's 
petition  for  his  recall,  a  taxpayer  has  no 
interest  entitling  him  to  intervene  under 
Bal.  Code,  {  4846,  it  not  being  alleged  that 
the  clerk  would  not  defend  the  action.  The 
section  of  the  statute  above  referred  to  pro- 
vides: "Any  person  may  before  the  trial. 
Intervene  in  an  action  or  proceeding,  who 
has  an  interest  In  tbe  matter  In  litigation 
In  the  success  of  either  party,  or  an  inter- 
est against  both.  •  •  »"  Our  statute 
provides  that  all  actions  must  t>e  prosecut- 
ed in  the  name  of  the  real  party  in  interest 
In  view  of  the  similar  qualifications  requir- 
ed of  a  suitor  by  the  two  statutes,  there  can 
be  no  doubt  that  the  Washington  case,  al- 
though the  taxpayer  sought  to  come  in  as 
an  intervener,  is  an  authority  sustaining 
the  conclusion  that  a  taxpayer  has  not  such 
an  Interest  in  a  suit  to  enjoin  tbe  holding 
of  an  election  to  recall  tbe  mayor  of  a  city 
of  the  first  class  in  pursuance  to  tbe  pro- 
visions of  its  charter  as  will  entitle  him 
to  prosecute  such  suit  as  a  complainant. 
Thompson  v.  Haskell,  24  Okl.  70,  102  Pac. 
700. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss the  same.    All  the  Justices  concur 


(31  Okl.  623) 

SIMPSON  et  al.  v.  HENDBRSON-STURGES 
PIANO  CO. 

(Supreme  Court  of  Oklahoma.     March  12, 
1012.) 

(SvlUtiu*  f>v  the  Court.) 
Appeai.  and  E^rror  (J  644*)— Review— Bill 
OP  KxcEPTioNB— Case-Made. 

Errors  alleged  to  have  occurred  on  the  trial 

of  a  cause  cannot  be  presented  to  tbis  court  in 

the  absence  of  a  bill  of  exceptions  or  case-made. 

[Ed.  Kote. — For  other  cases,  see  Appeal  and 


yi 


Dec.  Dig.  I  544 

Error  from  District  Court,  Pontotoc  Coun- 
ty; A.  T.  West,  Judge. 

Action  between  L.  W.  Simpson  and  J'.  W. 
Bolen  and  the  Henderson-Sturges  Piano 
Company.  From  the  Judgment,  Simpson  and 
Bolen  bring  error.    Affirmed. 

O.  T.  Smith  and  Clinton  A.  Galbraith,  for 
plaintiffs  in  error.  Thomas  P.  Holt,  for  de- 
fendant in  error. 


DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Pontotoc  county.  There 
Is  filed  what  purports  to  be  a  case-made  and 
a  transcript  of  the  record.  The  case-made 
presents   nothing   for   our   eouslderutluu   by 


reason  of  tbe  fact  that  counsel  for  plain- 
tiff in  error  failed  to  serve  the  same  upon 
the  defendant  in  error  or  its  counsel,  or  to 
give  any  notice  of  the  time  and  place  for 
the  signing  and  settling  of  the  same,  and  no 
suggestion  of  amendments  were  made;  it  Is 
therefore  a  nullity.  Nor  Is  there  any  bill 
of  exceptions.  Hence,  assuming  the  suffi- 
ciency of  the  certificate  of  tbe  clerk  made 
to  the  transcript,  there  is  nothing  presented 
for  our  review.  No  claim  is  made  in  the 
brief  of  counsel  that  any  error  was  commit- 
ted by  the  court  except  in  its  refusal  to  sus- 
tain a  motion  to  set  aside  the  Judgment,  ah 
error  occurring  on  the  trial. 

As  this  question  cannot  be  presented  by 
the  record,  the  Judgment  of  the  trial  court 
is  affirmed. 

KANE  and  HAYES,  JJ.,  concur.  TURN- 
ER, C.  J.,  and  WILJL.IAMS,  J.,  absent 


(30  Okl.  780) 
CARET  et  al.  v.  WINSLOW. 
(Supreme  0>urt  of  Oklahoma.    Jan.  16,  1912.) 

(Byllalut  ly  ihe  Court.) 
Gbeditors'  Suit  (S  8*)— Pbopebtt  Scbject. 
Where  a  person  transfers  tbe  legal  title  to 
corporate  stocks,  reserving  the  equitable  owner- 
ship in  himself,  the  stock  is  subject  to  the  pay- 
ment of  a  debt  incurred  by  him  subsequent  to 
the  transfer  of  the  legal  title,  and  can  be  reach- 
ed by  a  holder  of  such  debt  to  whom  the  orig- 
inal creditor  assigned  it. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  {{  12-41 ;   Dec.  Dig.  f  8.«] 

Commissioners'  Opinion.  Error  from  Dis- 
trict Court,  Garfield  County;  M.  C.  Garber. 
Judge. 

Suit  by  F.  M.  Winslow  against  D.  M. 
Carey  and  J.  A.  Jamison.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Sturgls  &  Manatt,  for  plaintiffs  in  error. 
Robberts  &  Curran,  for  defendant  in  efror. 

ROSSER,  C.  This  Is  a  suit  in  the  nature 
of  a  creditor's  bill  brought  by  the  defend- 
ant in  error,  F.  M.  Winslow,  hereinafter 
called  plaintiff,  against  the  plaintiffs  in  er- 
ror, D.  M.  Carey  and  J.  A.  Jamison,  herein- 
after called  defendants,  to  subject  certain 
property,  the  legal  title  to  which  was  in 
Jamison,  to  the  payment  of  a  Judgment  in 
favor  of  plaintiff  against  Carey,  recovered 
some  time  previous  to  the  bringing  of  this 
suit.  There  was  a  decree  for  plaintiff,  sub- 
jecting 66  shares  of  capital  stock  of  the  Car- 
ey Stock  Farm  Company  to  the  payment  of 
his  Judgment,  and  ordering  the  stock  sold  to 
satisfy  plaintiff's  claim.  This  appeal  is  tak- 
en from  that  decree. 

It  appears  from  the  evidence,  that  the 
plaintiff's  claim  accrued  after  the  stock  was 
transferred    from    the    defendant   Carey    to 
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the  defendant  Jamison.  The  note,  upon 
whldi  plaintiff  recovered  the  original  Jnds- 
ment  against  Carey,  was  given  by  Carey  and 
C  a  Roberts  to  the  Bank  of  Aline,  Okl., 
aad  was  transferred  by  the  Bank 'of  Aline  to 
the  plaintiff  before  maturity  and  before  he 
brought  the  first  salt. 

The  conrt  made  oral  findings,  the  materi- 
al parts  of  which,  so  far  as  the  determina- 
tion of  this  case  la  concerned,  are  as  follows: 
'^he  law  has  been  presented  and  it  is  rec- 
ognized that  a  person  who  is  in  insolvent 
«lrcamatance8  may  do  as  he  pleases  with  his 
proper^,  and  convey  it  or  give  it  to  others 
In  ao  far  as  aabaeqQent  creditors  are  con- 
cerned and  they  cannot  complain.  They  are 
not  In  a  position  to  set  it  aside,  and,  in  this 
case,  I  do  not  find  that  the  defendant  Carey 
^t>ctired  this  loan  and  made  this  transfer 
with  the  design  to  defraud  this  creditor  in 
this  case,  because- he  attached  stock  in  the 
Dnimmon  Mill  &  Elevator  Company  to  the 
note  as  collateral  in  the  amount  of  some- 
thing like  80  diares.  So  that  precludes  the 
adoption  of  that  theory  that  the  68  shares 
were  conveyed  with  the  design  to  defraud 
this  creditor.  When  we  reach  the  only  re- 
maining question  In  the  case,  and  that  la 
whether  or  not  these  66  shares  of  stock  were 
in  fact  conveyed  to  him  in  trust  to  be  held 
In  tmat  for  the  defendant  D.  M.  Carey  we 
are  precluded  from  adopting  the  theory  that 
it  was  a  sale,  or  that  it  was  a  voluntary 
transfer  without  consideration,  because  of 
the  contention  of  the  defendants  that  this 
consideration  was  paid;  from  the  theory  of 
a  sale,  because  we  are  unable  to  accept  tbeir 
contention  of  the  consideration.  Being  es- 
topped from  adopting  either  one  of  these 
two  theories,  we  are  confronted  with  the 
question  now  whether  or  not  these  66  shares 
are  held  in  trust  by  Jamison,  or  are  held 
as  bis  property."  The  court  then  reviews 
the  facts,  and  proceeds  as  follows:  "I  am 
Impelled  to  reach  the  conclusion  that  this 
stock  was  conveyed  by  Carey  to  Jamison  to 
foe  held  In  trust  by  him  for  D.  M.  Carey, 
and,  as  such.  It  is  subject  to  the  payment  of 
this  Judgment  sued  upon  in  this  action,  and 
such  will  be  the  finding  and  Judgment  of  the 
court."  No  complaint  is  made  as  to  the 
court's  findings  of  fact  from  the  evidence. 

It  Is  contended  by  defendants:  First,  that 
the  plaintiff,  being  a  subsequent  creditor, 
cannot  complain  of  the  conveyance  from 
Carey  to  Jamison,  and  is  not  entitled  to  set 
It  aside  without  proof  of  actual  fraud;  sec- 
ond, that  the  plaintiff,  being  an  assignee  of 
the  original  creditor,  is  not  entitled  to  main- 
tain this  action  or  to  set  aside  the  convey- 
ance made  before  his  assignor  became  a  cred- 
itor, and  that  his  assignor  could  not  trans- 
fer to  him  the  right  to  set  aside  the  alleged 
fraudulent  transfer  by  a  mere  assignment 
of  the  evidence  of  indebtedness. 

It  is  the  law  that  a  creditor  cannot  set 
udde  a  conveyance  of  his  debtor's  property 
•lade  befor*  his  claim  originated,  unless  It 


was  made  in  eoatemplatloii  of  Incurring  in- 
debtedness and  with  the  design  to  defraud 
the  subsequent  creditor.  The  authorities 
cited  in  the  brief  of  plaintiff  In  error  (defend- 
ant below),  as  well  as  numerous  others,  fully 
susbiin  this  proposition,  but  these  author- 
ities apply  to  cases  where  there  has  been  an 
actual  transfer  of  the  beneficial  Interest  in 
the  property,  and  do  not  apply  to  this  case. 

In  this  case  the  conrt  found  that  the  stock 
was  conveyed  to  Jamison,  and  was  .conveyed 
to  be  held  by  him  In  trust  for  Carey,  and 
that  therefore  Carey  was  the  beneficial  or 
equitable  owner.  In  other  words,  the  Judg- 
ment debtor  never  parted  with  the  beneficial 
ownership  or  equitable  title.  That  remained 
in  him  and  was  subject  to  all  his  debts  in 
whosever  hands  they  might  be,  Just. as  all 
his  other  property  was  subject  to  his  debts. 
In  Perry  on  Trusts,  f  160,  it  is  said:  "A 
very  common  case  of  a  resulting  trust  is 
where  the  owner  of  both  the  legal  and  equita- 
ble estate  conveys  the  legal  title  only  with- 
out conveying  an  equitable  interest** 

As  the  equitable  ownership  In  the  prop- 
erty remained  In  Carey,  it  was  proper  to 
subject  It  to  the  payment  of  the  debt  Sny- 
der's Compiled  Laws  1909,  f  6006.  It  makes 
no  difference  then  when  the  plalntUTs  debt 
was  created,  whether  before  or  after  the 
conveyance  of  the  legal  title  to  Jamison. 
Carey  remained  the  beneficial  owner  of  the 
property  and  it  was  at  all  times  subject  to 
his  debts,  aud  would  be  subject  to  a  debt  that 
he  would  make  now  if  he  still  owned  it  in 
the  same  way.  In  the  case  of  Newman  t. 
Van  Duyne,  42  N.  J.  EJq.  485,  7  Atl.  897,  the 
court  said:  "It  may  be  added  that  It  does 
not  appear  when  the  complainant's  debt 
was  contracted,  whether  before  or  after  the 
conveyance  was  made  in  trust  for  the  debt- 
or. It  'makes  no  difference  whether  the  debt 
was  contracted  before  or  after  the  making  of 
the  conveyance.**  In  tlie  case  of  Burke  v. 
Tewksbury,  8  Neb.  (Dnof.)  730,  92  N.  W.  726, 
the  court  said:  "The  first  contention  of  the 
appellant  is  that  the  petition  falls  to  state 
a  cause  of  action  for  the  reason  that  it  con- 
tains no  allegation  to  the  effect  that,  at  the 
time  the  title  of  the  property  was  taken  in 
the  name  of  Alvlra  C.  Tewksbury,  her  co- 
defendant  was  insolvent  nor  that  he  was  in 
any  manner  indebted  to  the  appellee  at  that 
time.  This  Is  not  an  action  to  set  aside  a 
fraudulent  conveyance,  but  to  subject  cer- 
tain property,  of  which  it  is  alleged  one  of 
the  defendants  stands  seised  to  the  use  of 
the  other,  to  the  satisfaction  of  a  Judgment 
against  the  latter.  The  gist  of  the  action 
is  whether  the  title  is  held  In  trust  for  the 
benefit  of  the  Judgment  debtor.  If  it  is,  he 
is  the  real  owner,  and  the  property  is  liable 
for  the  satisfaction  of  his  debts,  whether  he 
was  insolvent  or  Indebted  to  the  Judgment 
creditor  when  the  trust  was  created  or  not** 
See,  also,  Cochran  ▼.  Cochran,  62  Neb.  4S0, 
87  N.  W.  152;  Burke  ▼.  Morris,  121  Ala.  126, 
25.  South.  758;  O'Connell  t.  Taney,  26  Colo. 
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353,  27  Pac.  888,  25  Am.  St.  Rep.  275;  Kel- 
1^  V.  Bell.  172  Ind.  590,  88  N.  E.  58. 

This  view  of  the  case  also  disposes  of  the 
defendant's  second  contention.  The  question 
of  when  the  plaintiS  became  the  owner  of 
this  claim,  or  how  he  became  the  owner, 
has  nothing  to  do  with  it.  He  recovered  a 
valid  Judgment  against  the  defendant  Carey 
upon  the  note,  and  he  is  entitled  to  subject 
any  property  that  Carey  now  owns,  or  owned 
at  the  time  of  the  Judgment  of  this  case,  to 
the  imyment  of  the  debt  The  court  found 
that  Carey  was  the  actual  owner  of  the  prop- 
erty at  the  time  of  the  suit.  Defendant's 
contention  Is  correct  as  an  abstract  proposi- 
tion of  law,  but  it  has  no  application  to  the 
facts  of  this  case. 

The  J^idgment  of  the  lower  court  should 
be  aflSrmed. 

PER  CURIAM.    Adopted  In  whole. 


(31  Okl.  840) 

WADE,  County  Superintendent,  v.  EAKIN. 

(Supreme  Court  of  Oklahoma.     Jan.  9,  1912. 

Rehearing  Denied  March  20,  1912.) 

(Syllaiut  by  the  Court.) 

Schools  and  School  Distbicts  (J  3«5*)— 
ALTEBATTOK  op  Distbicts  —  Powebs  op 
County  StJPtaiiNTENDENT. 

In  virtue  of  an  act  approved  March  11, 
1897,  amendatory  of  section  12,  art.  1,  c.  73, 
Stat,  of  Okla.  1893  (Session  Laws  of  Ukla. 
1897,  p.  271,  Snyder's  Stat,  of  Okla.  1909,  jj 
7975),  a  -county  superintendent  has  Jurisdic- 
tion to  chabge  the  boundaries  of  a  regularly 
organized  school  district  by  detaching  a  por- 
tion thereof  and  forming  and  creating  thereby 
a  new  district,  when  invoked  so  to  do  pursu- 
ant to  the  procedure  there  prescribed,  with 
right  of  appeal  by  any  person  or  persons  ag- 
grieved by  his  refusal  bo  to  do,  conferred  by 
nn  act  approved  March  8,  1895,  Sess.  Laws  of 
Okla.  1895,  p.  240  (Snyder's  Laws  of  Okla.  i 
8050). 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  59V4;  Dec.  Dig. 
§  36.*] 

Error  from  District  Court,  Jefferson  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Application  by  W.  A.  Eakln  for  a  peremp- 
tory writ  of  mandamus  to  L.  L.  Wade,  County 
Superintendent  of  Jefferson  County.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. '  Affirmed. 

Harper  &  DlUard,  for  plaintiff  In  error. 
Jones  &  Green,  for  defendant  In  error. 

TURNER,  C.  J.  On  Febuary ,  25,  1911, 
W,.  A.  Eakln,  defendant  in  error,  for  him- 
self and  all  ot^hers  slmillariy  situated,  in 
the  district  court  of  Jefferson  county,  filed 
his  motion  for  a  peremptory  writ  of  man- 
damus to  compel  L.  L.  Wade,  as  county 
superintendent  of  Jefferson  county,  plain- 
tiff in  error,  to  call  a  school  meeting  In  that 
part  of  school  district  No.  8,  alleged  by  him 
to  have  theretpfore  been  properly  detached 


from  the  original  school  district  No.  8,  for 
the  purpose  of  .organizing  a  school  district 
in  said  territory.  Later  he  filed  an  amended 
motion,  and  stated  that  the  county  attorney 
declined  to  Bring  this  suit  in  the  name  of  the 
state.  He  further  alleged  him.self  to  be  a 
taxpayer  and  resident  of  said  county,  and  a 
patron  of  the  schools  In  that  part  of  dis- 
trict No.  8,  detached  from  said  district  No.  8 
by  order  of  the  board  of  county  commission- 
ers of  said  county,  rendered  and  entered 
March,  7,  1910:  that  said  Wade  was  the  duly 
elected,  qualified  and  acting  county  superin- 
tendent of  said  county ;  that  on  February  4, 
1910,  a  petition  for  a  division  of  said  school 
district,  signed  by  more  than  two-thirds  ot 
the  legal  voters  therein,'  requesting  a  divi- 
sion and  the  formation  of  a  new  district,  giv- 
Ing  the  boundaries  thereof,  was  duly  pre- 
sented to  but  denied  by  said  Wade,  as  coun- 
ty superintendent  aforesaid,  and  that  from 
such  refusal  an  appeal  was  taken  to  the 
board  of  county  commissioners  of  said  coun- 
ty, and  filed  a  copy  of  said  petition  as  an 
exhibit  to  his  motion ;  that,  pursuant  there- 
to, on  March  7,  1910,  said  board  made  an  or- 
der dividing  said  district  and  creating  a  new- 
district,  and  filed  a  copy  of  said  order  as  an 
exhibit;  that  two  certain  directors  of  said 
school  district  gave  notice  of  appeal  from- 
said  order,  and  prosecuted  the  same  to  the 
district  court,  where  the  same  was  dismissed, 
from  which  there  has  been  no  appeal;  that 
said  new  district  Is  without  school  facilities ; 
that  defendant  had  been  requested  to  call  a 
meeting  In  the  new  district  thus  formed  for' 
the  purpose  of  organizing  the  territory  em- 
braced therein  into  a  school  district,  but  had 
failed  and  refused  so  to  do,  and  prayed  for  a 
writ  of  mandamus  to  compel  him  to  do  so. 
Waiving  the  Issuance  of  the  alternative 
writ  and  a  rule  to  show  cause  (Bills  et  ai.  v. 
Armstrong  et  al.,  28  Okl.  311,  114  Pac.  327), 
defendant  answered,  in  effect,  a  general  de- 
nial, and  pleaded  that  plaintiff  had  no  right 
to  maintain  his  suit,  because,  he  says,  more 
than  one  year  had  elapsed  since  the  making 
of  said  order  by  the  board  of  county  com- 
missioners and  the  filing  of  plaintiff's  motion, 
and  that  the  term  of  the  county  superintend- 
ent in  office  at  the  time  said  order  was  made 
bad  expired.  He  admitted  the  making  of 
said  order,  but  stated  that  the  alleged  appeal 
to  the  county  commissioners  was  void,  and 
conferred  no  Jurisdiction  on  them  to  make 
the  order  dividing  the  district  and  creating 
a  new  one,  because,  he  says,  the  power  to- 
divide  the  counties  of  the  state  into  conven- 
ient school  districts,  and  to  change  the  same, 
is  vested  solely  in  the  county  superintendent ; 
that  plaintiff's  motion  contained  no  allega- 
tion of  notice  of  appeal,  and  none  was  in 
fact  given,  from  said  refusal  of  the  county 
superintendent;  that  no  sufficient  petition 
was  filed,  either  with  him  or  the  board  of 
county  conmiissioners,  to  confer  Jurisdiction 
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npon  either  tor  that  purpose ;  and  that  plain- 
tiff had  no  legal  capacity  to  sue  as  therein  set 
forth. 

After  notice,  there  was  a  hearing  upon 
erldence  l>efore  the  judge  In  chambers,  who, 
at  the  close  thereof,  ordered  the  peremptory 
writ  to  Issue.  To  review  said  order,  this  pro- 
ceeding in  error  was  commenced. 

It  is  assigned  that  the  order  of  the  county 
commissioners  dividing  the  school  district 
was  void  for  want  of  jurisdiction  in  them  to 
make  ^e  order,  and  for  that  reason  the 
court  erred  in  awarding  the 'writ  to  enforce 
it  In  support  of  this  assignment,  it  is  urged 
tbat  the  power  "to  divide  a  school  district, 
organize  a  school  district,  to  change  the 
boundaries  of  a  school  district,  or  to  create 
a  new  district,  is  vested  solely  In  the  county 
saperlntendent,"  with  no  appeal  to  the  coun- 
ty commissioners.  Not  Bo.  It  is  settled  in 
School  Dist  No.  44,  etc.,  ▼.  Turner,  13  Okl. 
71.  73  Pac.  952,  that  in  virtue  of  an  act  ap- 
proved March  11,  1897,  amendatory  of  sec- 
tion 12,  art  1,  c.  73,  of  Stat  of  Okla.  1893 
(Session  Laws  of  Okl.  1897,  p.  271 ;  Snyder's 
Stat,  of  Okla.  1900,  i  7975),  a  county  super- 
intendent has  "Jurisdiction  to  change  the 
bonndarles  of  a  regularly  organized  school 
district  by  detaohing  a  portion  thereof,  and 
forming  and  creating  thereby  a  new  district," 
when  invoked  so  to  do  pursuant  to  the  pro- 
cedure there  prescribed.  It  further  pro- 
vides that  one-fourth  of  the  qualified  electors 
of  any  district  affected  may  join  in  appeal 
to  the  hoard  of  county  commissioners  from 
his  action. 

It  is  next  contended  that,  conceding  such 
jnrisdictlon  in  the  county  superintendent,  It 
Is  insisted  an  appeal  lies  to  the  board'  of 
connty  commissioners  from  the  action  only 
of  the  connty  superintendent  and  not,  as 
here,  from  bis  failure  and  refusal  to  act 
Again  not  so,  for  the  reason  that,  while  sec- 
tion 12,  art  1,  c.  7,  Stot  of  Okla.  1893,  origi- 
nally, and  as  amended,  as  aforesaid,  provided 
for  an  appeal  to  said  board  from  the  action 
only  of  tbe  county  superintendent  in  the  prem- 
ises, section  4  of  article  2  of  the  same  act 
originally,  and  as  amended  by  an  act  approv- 
rd  March  8. 1895  (Session  Laws  of  Okla.  1895, 
p.  240 ;  Snyder's  Laws  of  Okla.  $  8050),  pro- 
vides for  an  appeal  by  any  person  or  per- 
sons aggrieved  by  his  refusal  to  act  as  here. 
It  is  contended  that,  as  the  motion  for  the 
writ  discloses  that  the  appeal  from  the  re- 
fDsal  of  the  county  superintendent  to  act  in 
the  premises  was  prosecuted  to  and  enter- 
tabied  by  the  board  of  county  commissioners 
by  two  certain  directors  only  of  the  school 
district  out  of  which  the  new  district  was 
•ought  to  be  carved,  and  who  alone  gave  no- 
tice of  appeal,  said  board  was  without  juris- 
diction to  make  the  order  sought  to  be  en- 
forced by  the  writ.  For  the  reason  that  we 
have  already  said  that,  pursuant  to  section  4, 
mpra,  and  as  amended,  any  person  or  "per- 


sons aggrieved"  by  the  refusol  of  the  county 
superintendent  to  act  in  the  premises  may 
appeal  to  the  board  of  county  commissioners, 
and  It  Is  not  contended  that  the  appealing 
directors  fail  to  fall  within  that  term,  there 
is  nothing  in  the  contention.  Collaterally  as- 
sailing the  order  sought  to  be  enforced  by 
the  writ,  it  Is  next  urged  that  In  order  to 
confer  jurisdiction  on  the  county  superin- 
tend^it  to  carve  out  a  new  district  as  here 
he  has  done,  notice  of  the  presentation  to 
him  of  the  petition  must  have  been  posted 
20  days  prior  thereto,  and  certain  other  pre- 
requisites named  in  the  statute  must  have 
been  compiled  with,  which  was  not  done; 
and  hence,  it  is  contended,  the  order  Is  void. 
But  we  cannot  consider  these  objections,  for 
the  reason  that,  the  evidence  not  being  a 
part  of  the  record,  the  same  is  not  before  us ; 
defendant  having  come  up  by  petition  in  er- 
ror and  transcript  Bills  et  aL  y.  Armstrong 
et  al.,  supra. 

Finding  no  error  in  the  record,  and  It  be- 
ing the  plain  statutory  duty  of  defendant  to 
caU  a  meeting  for  the  organization  of  the 
new  district  thus  formed,  the  judgment  of  the 
trial  court  is  afiSrmed.  AU  the  Justices  con- 
cur. 

(31  Okl.  624> 

ST.  LOUIS  &  S.  F.  HY,  CO.  v.  KltAL. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Svllaivi  by  the  Court.) 

1.  Railkoads  (S  350*)— Accident  at  Oboss- 

INQ — INSTB-XJCTION.  *      ' 

Evidence  examined,  and  held  sutticient  to 
take  the  cause  to  jury  on  the  question  of 
proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Kallroads, 
Cent  Dig.  §{  1152-1192;    Dec.  Dig.  i  35U.*i 

2.  Railroads  (I  851»)— Accident  at  Cross. 
ING— Instructions— Last  Cleab  Chance. 

The  syllabuB  in  Oklahoma  City  Ity.  Co.  v. 
Barkett,  118  Pac.  350,  is  made  a  part  of  the 
syllabus  here. 

[Ed.  Note. — ^For  other  cases,  see  Kailroads,. 
Cent  Dig.  f!  1193-1215;   Dec  Dig.  S  351.»J 

Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  Wencel  Krai  against  the  St. 
Louis  &  San  Francisco  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

W.  F.  Evans,  E.  T.  Miller,  and  R.  A.  Klein- 
schmidt,  for  plaintiff  in  error.  L.  B.  Robin- 
son, for  defendant  in  error. 

TURNER,  C.  J.  This  is  a  suit  in  damages 
for  personal  injuries.  It  involves  the  doc- 
trine of  the  last  clear  chance.  There  was 
judgment  for  plalntifT,  and  the  company 
brings  the  case  here.  At  the  point  where 
the  injury  occurred  the  section  line  road, 
along  which  plaintiff  was  traveling,  and  the 
railroad  of  the  company,  converge  at  an  nn- 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes- 
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«Ie  of  about  45  degrees.  Tbe  distance  on  a 
iine  from  the  edge  of  tbe  company's  right  of 
way  to  the  center  of  its  track  is  50  feet,  but 
following  the  meanderings  of  the  dirt  road, 
after  it  enters  upon  said  right  of  way,  the 
distance  is  90  feet.  On  the  day  of  the  in- 
jury plaintiff  was  driving  westward  on  this 
road,  but,  owing  to  an  intervening  orchard 
and  locust  grove  on  his  right,  failed  to  see 
the  approaching  train  on  the  company's 
road,  as  it  sped  southward,  until  after  he 
had  driven  his  team  upon  the  right  of  way 
and  to  within  a  short  distance  of  the  cross- 
ing. At  that  time,  discovering  its  approach, 
he  whipped  up  and  sought  to  cross  ahead  of 
the  train,  when  a  rear  wheel  of  his  wagon 
was  caught  by  the  pilot,  and  he  was  thrown 
out  and  injured.  His  suit  is  upon  the  theory 
that  he  is  entitled  to  recover  upon  proper 
application  of  tbe  doctrine  of  the  last  clear 
-chance.  At  the  close  of  the  testimony,  the 
company  requested  tbe  court  to  instruct  per- 
«mptorily  for  defendant,  which  was  refused, 
and  this  is  its  first  assignment  of  error.  In 
support  of  this  contention,  it  is  urged  "that 
there  was  no  proof  offered  by  plaintiff  to 
■show  tliat  after  his  position  of  peril  was 
■discovered  the  train  could  have  been  stopped 
hy  defendant  in  the  exercise  of  ordinary  care 
and  the  injury  thereby  averted."  In  other 
words,  that  there  was  no  evidence  reason- 
ably tending  to  prove  that  tbe  negligence  of 
the  company  was  the  proximate  cause  of  the 
injury. 

[1]  At  the  time  plaintiff  was  tlrst  seen  by 
the  engineer  if  he  knew  or  ought  to  have 
known  that  the  plaintiff  would  be  upon  the 
-crossing  when  the  train  reached  it,  and  could 
have  avoided  the  collision,  bis  failure  so  to 
■do  was  the  proximate  cause  of  the  injury, 
and  plaintiff  is  entitled  to  recover,  otherwise 
not.  And  If,  In  applying  this  rule  to  tbe 
■evidence,  reasonable  men  might  differ,  the 
■question  is  one  of  fact  for  the  jury.  The  evi- 
-dence  on  this  point  discloses  that  from  the 
-crossing  the  track  was  straight  to  the  north- 
•east  for  half  a  mile,  and  lay  on  an  embank- 
ment of  from  8  to  12  feet  high,  and  that 
the  road  led  up  to  the  crossing  on  a  gradual 
Incline;  that,  after  coming  on  to  the  right  of 
way,  the  view  in  the  direction  of  the  train 
was  practically  unobstructed,  and  that  the 
■same  could  tiave  been  seen  for  half  a  mile 
by  plaintiff  when  within  20  feet  of  the  track 
and  that  the  injury  occurred  about  9  o'clock 
on  a  clear  day:  that,  when  tlrst  seen  by 
the  fireman,  plaintiff  was  40  or  50  feet  from 
the  crossing,  whipping  up  and  driving  in 
that  direction.  There  is  conflict  in  the  testi- 
mony as  to  how  far  away  the  engine  was  at 
that  time.  The  fireman  says  480  feet  from 
the  crossing  or  3  poles  distant,  that  he  im- 
mediately called  to  the  engineer,  who  ap- 
plied the  emergency  break  at  a  distance  of 
:2  poles  from  the  crossing.   The  poles  are  200 


feet  apart  The  train  consisted  of  four  cars 
and  an  engine  of  a  total  length  of  270  feet, 
and  was  running  al>out  25  miles  per  hour 
when  the  brake  was  applied.  Although  both 
fireman  and  engineer  testify  that  the  break 
was  immediately  applied  at  an  estimated  dis- 
tance of  between  400  and  320  feet  from  tbe 
crossing,  some  of  the  passengers  on  the  train 
testified  positively  that  they  first  felt  the 
grip  of  the  break  as  they  were  passing  over 
the  crossing.  While  one  of  the  brakeman  on 
the  train  at  the.  time  testified  that  it  could 
have  been  stopped  in  190  feet,  tbe  engineer 
says  he  made  tbe  stop  in  440  with  the  rear 
end  of  the  train  just  about  at  the  crossing; 
while  the  conductor  testified  that  tbe  rear 
was  180  feet  past  the  crossing  and  tbe  en- 
gine 450  and  that  the  stop  was  made  in  900 
feet  This  was  sufficient  to  take  the  case 
to  the  jury.    But  the  case  must  be  reversed. 

[2]  Defendant  excepted  to  the  following 
instruction:  "It  Is  tbe  duty  of  the  driver 
of  a  team  and  wagon  when  approaching  a 
railway  crossing  to  make  use  of  his  senses 
of  sight  and  hearing,  and  to  look  and  listen 
for  an  approaching  train,  and  if  such  per- 
son fails  to  exercise  such  ordinary  and  rea- 
sonable precautions,  and  goes  upon  the  track 
In  front  of  a  train,  and  is  injured,  when  by 
the  exercise  of  such  precautions  he  could 
have  avoided  the  danger  and  remained  in  a 
place  of  safety,  he  is  guilty  of  contributory 
negligence,  and  cannot  recover  damages  for 
any  injuries  that  he  may  sustain  under  such 
circumstances,  unless  the  persons  in  ctiarge 
of  the  train,  after  having  discovered  the 
negligence  of  the  plaintiff,  or  by  tbe  exer- 
cise of  ordinary  care  and  caution  they  could 
have  discovered  such  contributory  negligence, 
thereafter  failed  to  exercise  due  and  proper 
care  and  dlUgence  to  avoid  the  injury  to  the 
plaintiff,  and  by  the  exercise  of  such  care  and 
diligence,  in  tbe  use  of  the  appliances  and 
equipment  of  the  train,  such  accident  would 
have  been  avoided."  The  particular  part  of 
the  Instruction  of  which  the  company  com- 
plains reads:  "Or  by  the  exercise  of  ordi- 
nary care  and  caution  they  could  have  dis- 
covered such  contributory  negligence."  This 
was  the  precise  objection  to  an  instruction 
given  In  Oklahoma  City  Ry.  Co.  v.  Barkett, 
118  Pac.  350.  There  in  tbe  syllabus  we  said: 
"In  an  action  for  damages  on  account  of  tbe 
alleged  negligent  act  of  defendant  it  Is  er- 
ror for  tbe  court  to  charge  the  jury  that  the 
plaintiff  may  recover  notwithstanding  his 
contributory  negligence,  if  the  defendant 
failed  to  exercise  reasonable  care  to  avoid 
tbe  injury  after  It  is  discovered,  or  by  the 
exercise  of  reasonable  care  might  have  dis- 
covered that  an  accident  was  Imminent" 

Tbe  cause  is  reversed  and  remanded  for  a 
new  trial.  All  tbe  Justices  concur,  except 
WILUAMS  and  DUNN,  JJ.,  absent  and  not 
participating. 
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DRBNNAN  t.  WARBURTON. 

(Supreme    Conrt    of    Oklahoma.     Ifarch    12, 
1912.) 

(Syltahui  hv  the  Court.) 

1.  Appkai.   and   Ebbob    (S   959*)— Review— 
Akkndment   of    Plgauii^g. 

Leave  to  amend  pleadings  at  any  stage  of 
the  proceeding  is  largely  in  the  sound  discre- 
tion of  the  trial  court,  and  rulings  on  such 
questions  will  not  be  disturbed  on  appeal,  un- 
less it  appears  that  the  court  abused  its  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {J  3825-3833;  Dec  Dig. 
{  959.»] 

2.  Pleading   (J  259*)— Amendment. 

It  is  not  error  to  refuse  an  amendment 
which  will  permit  the  party  requesting  the 
same  to  introduce  evidence  tending  to  estab- 
lish a  usage  or  custom  which  contravenes  a 
written  contract  upon  which  the  cause  of  ac- 
tion is  predicated. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  783-792;   Dec.  Dig.  S  259.*] 

3.  APPEABANCE      ({     9*) — SpECIAI,     AFPEAB- 
ANCE. 

An  appearance,  in  order  to  be  special, 
must  be  shown  to  be  such  by  a  proper  desig- 
nation and   entitlement. 

[Ed.  Note. — For  other  cases,  see  Appear- 
ance, Cent.  Dig.  {{  42-52;   Dec.  Dig.  §  9.*] 

Error  from  District  Court,  Alfalfa  Coun- 
ty; M.  C.  Garber,  Judge. 

Action  by  D.  C.  Warburton  against  R.  H. 
Drennan,  doing  business  as  the  R.  H.  Dren- 
nan  Grain  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Afflrmed. 

Everest,  Smith  &  Campbell,  for  plaintiff  in 
error.  George  W.  Partridge  and  Talbot  & 
Owen,  for  defendant  In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  tbe  plaintiff  in  error,  defendant  be- 
low, to  recover  the  market  value  of  certain 
wheat  Upon  trial  to  a  Jury  there  was  a 
verdict  for  the  plaintiff,  upon  which  judg- 
ment was  duly  entered,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

It  seems  that  the  petition  was  filed  upon 
the  theory  that  the  defendant  was  bound  to 
bay  tbe  wheat  from  the  plaintiff  at  any  time 
at  tbe  option  of  the  plaintiff  for  the  prevail- 
ing market  price,  under  the  following  con- 
tract: "This  contract  witnesseth,  by  and  be- 
tween R.  H.  Drennan  Grain  Company,  party 
of  the  first  part,  and  D.  C.  Warburton,  party 
of  tbe  second  part:  Party  of  tbe  second  part 
hag  this  day  stored  with  party  of  tbe  first 
part  one  thousand,  six  hundred  and  twelve 
bushels  and  fifty  pounds  of  wheat  testing 
sixty  pounds,  for  which  party  of  tbe  first 
part  agrees  to  keep  for  party  of  the  second 
part  at  the  rate  of  one  cent  per  bushel  for 
the  first  thirty  days  and  one-half  of  one  cent 
for  each  succeeding  thirty  days  thereafter 
until  such  time  as  party  of  tbe  second  part 
desires  to  dispose  of  said  wheat.  Party  of 
tbe  first  part  hereby  agrees  to  buy  satd  wheat 


from  party  of  tbe  second  part  at  any  time 
for  tbe  prevailing  market  price  at  such  time, 
deducting  for  storage  as  above  stated.  Party 
of  tbe  second  part  has  tbe  privilege  of  selling 
such  wheat  to  pay  person  be  may  desire  upon 
tbe  payment  to  first  party  of  tbe  sum  of  two 
cents  per  bushel  for  loading  such  wheat  into 
cars."  The  answer  of  tbe  defendant  was  to 
tbe  effect  that  tbe  defendant  was  only  liable 
as  bailee,  and  that  as  the  elevator  In  wbicb 
tbe  wheat  was  stored  was  destroyed  by  fire 
through  no  fault  of  his,  and  as  tbe  offer  to 
sell  tbe  wheat  was  not  made  until  after  tbe 
fire,  he  was  absolved  from  all  liability.  Tbe 
reply  was  a  general  denial.  On  tbe  trial  tbe 
evidence  conclusively  showed  that  the  ele- 
vator was  destroyed  by  fire  prior  to  the  time 
the  plaintiff  offered  bis  wheat  for  sale  to  the 
defendant  and  demanded  payment  therefor. 
Tbe  case,  however,  was  tried  upon  tbe  theory 
that,  if  tbe  evidence  showed  that  all  the 
wheat  belonging  to  the  plaintiff  was  shipped 
from  tbe  elevator  and  sold  by  tbe  defendant 
prior  to  the  fire,  tbe  plaintiff  was  entitled  to 
recover. 

The  following  instruction  was  given  by  the 
court  without  objection  or  exception  by  either 
party:  "There  being  no  evidence  in  this 
case  that  the  fire  which  destroyed  the  de- 
fendant's elevator  was  caused  by  any  negli- 
gence upon  his  part,  he  is  not  liable  to  the 
plaintiff  for  any  of  plaintiff's  wheat  which 
he  has  shown  by  the  evidence  to  tiave  bad 
stored  in  bis  elevator  at  tbe  time  of  tbe  fire 
and  which  was  destroyed  thereby."  There 
was  evidence  tending  to  show  that  a  large 
portion,  if  not  all,  of  tbe  plaintiff's  wheat 
had  been  sold  and  shipped  by  tbe  defendant 
prior  to  tbe  fire,  whereupon  tbe  defendant 
asked  leave  to  amend  his  answer  as  follows: 
"Now,  if  tbe  court  please,  at  this  time,  the 
defendant  asks  leave  to  amend  its  answer  iu 
order  to  conform  with  the  facts,  showing  the 
custom  of  mingling  this  grain  with  other 
grain,  and  keeping  wheat  on  band  at  all 
times  '  in  order  to  meet  storage  contracts, 
sufficient  grain  of  like  kind  and  quality  to 
meet  those  contracts,  and  that  this  defendant 
at  all  times  did  that,  complied  with  that 
custom  and  practice,  and  that,  furthermore, 
it  was  the  prevailing  custom  for  elevator  and 
warehousemen  generally  and  particularly  at 
Ingersoll,  Okl.,  and  in  that  neighborhood,  to 
mingle  the  grain  deposited  under  contracts. 
such  as  the  contracts  sued  upon  in  this  case. 
with  the  grain  of  others  and  with  tbe  grain 
purchased  by  the  defendant  himself,  and  that 
It  was  known  and  understood  by  tbe  public 
generally  in  their  dealings  with  elevator  men 
and  warehousemen  that  the  particular  grain 
wbicb  was  deposited  undo^  those  contract<< 
would  not  be  returned  to  the  holder  of  the 
contract,  but  that  the  custom  and  practice 
was  for  tbe  elevator  men  or  warehousemen 
to  return  to  them  tbe  same  quality  of  grain, 
same  quantity,  of  like  quality  and  kind." 
This  retjuest  was  refused  by  tbe  court,  and 
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that  Is  on«  of  the  jgronnds  of  error  assigned. 
It  Is  quite  apparent  that  the  case  by  the  con- 
sent of  the  parties  finally  resolved  Itself  into 
an  action  for  conversion.  The  foregoing  in- 
struction was  given  without  objection,  and 
the  request  of  counsel  for  leave  to  amend 
conclusively  points  to  that  conclusion,  and 
upon  that  theory  we  will  examine  the  record. 

[1]  Leave  to  amend  pleadings  at  any  stage 
of  the  proceedings  is  a  matter  that  rests 
largely  in  the  sound  discretion  of  the  court. 
We  would  be  Justified  in  holding  that  the 
record  does  not  show  an  abuse  of  discretion 
In  the  present  case,  and  decide  this  assign- 
ment upon  that  ground  alone. 

[2]  But,  in  addition,  the  amendment  aslced, 
if  granted,  would  permit  the  defendant  to  lay 
a  predicate  for  establishing  a  custom  in  di- 
rect conflict  with  the  terms  of  the  contract  of 
storage,  and  this,  as  is  well  settled,  cannot  be 
done.  The  contract  stipulated  that  the  de- 
fendant for  a  fixed  compensation  should  keep 
the  wheat  for  the  plaintlfT  until  such  time  as 
the  plaintiff  should  desire  to  dispose  of  it. 
There  is  no  ambiguity  about  this  langtiage, 
and  It  is  therefore  not  subject  to  construc- 
tion. If  the  contract  involved  is  regarded  as 
a  contract  of  bailment,  which  it  probably  is, 
the  defendant  became  liable  for  the  conver- 
sion of  the  wheat  stored  immediately  upon 
selling  and  shipping  it  out  contrary  to  the 
terms  of  the  contract,  as  the  jury  must  have 
found  he  did. 

Several  other  assignments  of  error  are 
predicated  upon  rulings  of  the  court  relative 
to  Instructions  given  by  the  court  and  in- 
structions requested  by  the  defendant  and 
refused.  As  rule  26  of  this  court  (95  Pac. 
vlil)  in  relation  te  setting  out  instructions 
objected  to  ^d  refused  has  not  been  com- 
plied with,  the  court  will  not  review  any  of 
the  instructions  given  or  refused. 

[3]  The  assignment  of  error  based  upon 
the  action  of  the  court  in  overruling  defend- 
ant's motion  to  quash  the  summons  cannot 
be  sustained,  for  the  reason  that  the  action 
of  the  defendant  in  the  premises  constituted 
a  general  appearance.  The  record  discloses 
that  the  defendant  entered  what  he  called  a 
special  appearance  for  the  purpose  of  the 
motion  only,  and  moved  the  court  to  quash 
the  summons,  and  dismiss  the  cause,  upon 
the  ground  that  the  defendant  was  a  resident 
of  Oklahoma  county,  and  Jurisdiction  over 
his  person  could  not  be  had  by  service  of 
summons  on  his  agent  in  the  county  where 
the  suit  was  commenced;  it  appearing  that 
the  defendant  is  an  individual  doing  business 
under  the  name  and  style  of  R.  H.  Drennan 
Grain  Company,  and  not  a  partnership  or 
corporation.  There  are  some  authorities  to 
the  effect  that  a  defendant  who  separately 
or  in  conjunction  with  a  motion  going  only 
to  the  Jurisdiction  of  the  court  over  his  per- 
son invokes  the  x>ower  of  the  court  on  the 
merits,  or  moves  to  dismiss,  appears  general- 
ly, but  we  think  there  is  another  and  more 


substantial  ground  upon  which  to  "base  our 
ruling  herein.  It  seems  that  no  exception 
was  taken  to  the  ruling  of  the  court  on  the 
original  motion  to  quash,  and  thereafter  the 
defendant  filed  a  motion  to  set  aside  the 
former  order,  wherein  It  is  set  out  that  the 
defendant  appears  by  his  attorneys  and 
moves  the  court  to  set  aside  the  ruling  of  the 
court,  etc.  This  does  not  pretend  to  be  a 
special  appearance.  Practically  all  the  an- 
thorities  hold  that  an  appearance,  in  order 
to  be  special,  must  be  shown  to  be  such  by  a 
proper  desi^ation  and  entitlement  Collier 
V.  Falk,  66  Ala.  223:  Flake  v.  O&rsoh,  33  IlL 
518;  Deshler  v.  Poster,  1  Morris  (Towa)  403; 
Kleinschmidt  v.  Morse,  1  Mont.  100 ;  Baxter 
V.  Arnold,  9  How.  Prac  (N.  Y.)  445;  Coats- 
worth  V.  Thompson,  5  N.  T.  St  Rep.  809; 
Godfrey  v.  Douglas  County,  28  Or.  446,  43 
Pac.  171;  Lowe  v.  Stringbam,  14  Wis.  222; 
Pry  V.  Hannibal,  etc.,  Ry.  Co.,  73  Mo.  127; 
Montague  v.  Marunda,  71  Neb.  805,  99  N.  W. 
653. 

Finding  no  reversible  error  in  .the  record, 
the  Judgment  of  the  court  below  must  be  af- 
firmed.   All  the  Justices  concur. 


(31  ou.  ez!) 

LAIRD  V.  BA^fNON. 

(Supreme    Court    of    Oklahoma.      March    12, 
1912.) 

(BuBalu*  by  the  Court.) 

Appeai,  akd  Ebbob   (I  528*)— RxcoBO— Re- 
view OF  Motions. 

Motions  presented  in  the  trial  court,  in- 
cladiug  a  motion  fOr  a  new  trial  and  the  rul- 
ing thereon  and  exceptions  taken,  are  not  a 
part  of  the  record  proper,  and  can  be  preserv- 
ed and  presented  for  review  on  appeal  only 
by  incorporating  the  same  into 'a  bill  of  excep- 
tions or  case-made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !|  2374,  2384-2388;  Dec 
Dig.  {  528.»] 

Error    from    Superior    Court,    Oklaholna 
County;  A.  N.  Munden,  Judge. 
Action  between  Samuel  B.  Laird  and  L. 

Bannon.    From  the  Judgment,  Laird  brings 
error.    Dismissed. 

Jas.  R.  Lewis,  for  plaintiff  In  error. 
Thorp  &  Thorp,  for  defendant  in  error. 

DUNN,  J.  This  case  presents  error  from 
the  superior  court  of  Oklahoma  county. 
The  proceeding  is  not  instituted  by  either 
case-made  or  bill  of  exceptions,  but  is  here 
upon  a  transcript  of  the  record.  The  only 
assignment  of  error  contained  in  the  petition 
in  error  is  that  the  court  erred  in  overrul- 
ing the  motion  of  plaintiff  in  error  for  a 
new  trial.  A  motion  to  dismiss  has  been  fil- 
ed by  counsel  for  defendant  In  error  for 
the  reason  that  the  record  before  us  pre- 
sents no  error  subject  to  review.  This  mo- 
tion must  be  sustained.  That  motions  are 
no  part  of  the  record  proper  and  are  not 
brought  to  this  court  on  a  transcript  there- 
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of,  aee  McMechan  t.  Christy,  8  Okl.  801,  41 
Pac.  382,  Tribal  Development  Co.  et  aL  t. 
WUte  Bros,  et  al.,  28  OkL  525,  114  Pac.  736, 
and  cases  therein  cited. 
The  cause  Is,  accordingly,  dismissed. 

TURNER,  C.  J.,  and  KANE3  and  HATES, 
JJ..  ooncor.    WIU/IAMS,  J.,  absent 


(M  Okl.  $s$) 


KING  T.  COOMBS. 


(Supreme  Court  of  Oklahoma.    Oct.  8,  1911.) 

(Svttahui  ly  the  Court.) 

1  Hires   and  Minerals    (i  74*)  —  Mininq 

Lea  SE— Assio  N  uENT. 

Where  _  a  person  knowing  of  lands  upon 
which  an  oil  and  gas  mining  lease  can  be  ob- 
tsined,  and  knowing  the  price  at  which  he  can 
obtain  it,  offers  to  sell  it  to  another  at  a  fixed 
sum,  which  offer  Is  accepted  by  the  other,  and 
he  then  procures  the  lease,  the  transaction  is 
not  one  of  agency,  and  the  person  offering  the 
lease  occupies  the  position  of  an  assignor  of 
the  lease,  though  the  lease  is  made  direct  from 
the  landowner  to  the  person  to  whom  he  has 
offered  to  sell  it. 

[BM.  Note.r-For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S  202;  Dec.  Dig.  {  74.*] 

2.  Mines  and  Minbkals  (§  74*)  —  Sale  oi- 
Lease— Covenant  fob  Quiet  Enjoyment. 

Wherf  a  part7  prices  a  lease  to  another 
at  a  fixed  sum,  without  any  agreement  as  to 
what  covenants  the  lease  should  contain,  the 
law  will  imply  a  covenant  by  him  that  the  lease 
will  be  one  nnder  which  the  lessee  can  enter 
upon  and  hold  the  property  during  the  term 
contained  in  the  lease. 

[EM.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  202;   Dec.  Dig.  {  74.*] 

3.  Mines  and  Minerau  (IE  74*)  —  Salp  of 
Lease— Recovebt  of  Pbicb. 

Where  a  party  contracts  to  sell  another  a 
lease  at  a  fixed  sum,  and  procures  the  lease 
direct  from  the  supposed  allottee  to  the  per- 
son with  whom  he  contracts,  he  cannot  recover 
the  price,  where  there  was  at  the  time  of  the 
delivery  of  the  lease  a  contest  threatened,  as 
to  the  land*  described  in  the  lease,  which  was 
afterwards  instituted  and  in  which  the  contest- 
ints  prevailed,  and  In  which  the  allotment  of 
the  lessor  was  canceled. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  202 ;  Dec.  Dig.  {  74.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Washington  Coun- 
ty; T.  L.  Brown,  Judge. 

Action  by  John  Coombs  against  R.  N.  King. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Veasey  ft  Rowland.  W.  H.  Komcgay,  and 
W.  A.  Sipe,  for  plaintiff  in  error.  H.  H. 
MoDtgomery,  X  J.  Shea,  and  J.  P.  O'Meara, 
for  defendant  in  error. 


ROSSER,  C.  In  this  case  the  defendant  in 
error,  John  Coombs,  hereinafter  called  plain- 
tiff, brought  this  action  against  the  plaintiff 
hi  error,  R.  N.  King,  hereinafter  called  de- 
fendant, to  recover  the  sum  of  ?847,  which  he 


alleges  was  due  bim  for  services  In  obtaining 
an  oil  and  gas  mining  lease  covering  the 
lands  of  one  Busbyhead,  in  the  Cherokee  Na- 
tion. From  the  case-made  It  appears  that 
the  plaintiff  was  engaged  in  taking  oil  and 
gas  leases  on  lands  in  the  Cherokee  Nation, 
and  that  the  defendant  told  plaintiff  he  un- 
derstood plaintiff  was  taking  some  leases; 
that  the  plaintiff  spoke  to  defendant  about 
the  land  concerning  which  this  controversy 
arose,  and  defendant  told  plaintiff  he  would 
like  to  have  it;  that  plaintiff  told  defendant 
he  could  get  the  lease  for  $11  per  acre,  and 
defendant  said  he  would  examine  the  records 
and  notify  plaintiff  through  Mr.  Murray,  his 
agent  Plaintiff  also  promised  to  examine 
the  records.  A  short  time  afterwards  plain- 
tiff received  a  letter  from  Mr.  Murray,  as  fol- 
lows: "I  send  you  under  separate  cover 
blank  leases,  with  company's  name  printed 
in,  affidavit  and  other  papers.  Be  careful 
and  see  that  everything  is  O.  K."  Accom- 
panying this  letter  was  the  lease,  or  leases, 
already  filled  out  with  the  description  of  the 
land.  On  the  same  day  the  plaintiff  received 
a  telegram  from  Murray,  as  follows:  "Will 
take  lease.  Await  instructions.  Affidavit 
and  papers  mailed  to-day."  After  receiving 
this  telegram  and  letter,  plaintiff  obtained 
the  lease  from  Bushyhead,  expending  in  the 
course  of  obtaining  it,  according  to  his  testi- 
mony, a  little  over  $400.  He  then  took  the 
Instrument,  and  delivered  it  to  the  defendant 
at  Bartlesville.  When  the  lease  was  deliver- 
ed  to  the  defendant,  he  stated  to  the  plain- 
tiff that  they  would  go  and  see  defendant's  at- 
torneys, and  let  them  pass  on  it.  They  went 
together  to  see  Mr.  Veasey,  who  was  the  at* 
tomey  for  the  defendant,  and  Mr.  Veasey 
said  he  was  afraid  that  they  would  have 
trouble  over  it,  and  advised  the  defendant 
not  to  accept  the  lease  and  pay  for  it,  and 
defendant  declined  to  pay  for  it  Defendant 
or  his  attorney,  however,  kept  the  Instru- 
ment 

.  It  is  admitted  that  the  lease  was  in  proper 
form,  and  complied  with  the  regulations  of 
the  Secretary  of  the  Interior  as  to  all  mat- 
ters of  formality.  The  lease  was  afterwards 
filed  with  the  Commission  to  the  Five  Civi- 
lized Tribes  at  Muskogee.  The  defendant  and 
his  attorney,  Veasey,  testify  that  it  was  filed 
by  a  stenographer  in  Veasey's  office,  con- 
trary to  the  order  of  both  defendant  and  his 
attorney.  It  was  never  returned  to  either 
party,  and  was  never  approved  by  the  In- 
terior Department.  The  defendant  denies 
having  employed  the  plaintiff  to  obtain  a 
lease,  and  alleges  that  he  agreed  to  accept  an  ■ 
oil  and  gas  lease  on  certain  lands  described  in 
his  answer,  which  are  admitted  to  have  been 
the  same  lands  as  that  covered  In  the  lease 
taken,  but  says  that  the  agreement  was  that 
the  lease  should  be  in  such  condition  that  it 
would  convey  good  title,  and  that  the  title 
would  be  without  question.  He  states,  fur- 
ther, that  Tate  Brady  was  contesting  the 
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right  of  Busbybead  to  tbe  lands  described 
In  tbe  lease,  and  that  tbat  contest  was  pend- 
ing at  tbe  time  of  tbe  filing  of  the  answer. 
It  Is  agreed  that  the  contest  was  tried  be- 
fore tbe  trial  in  this  case,  and  tbat  tbe  con- 
testants, tbe  children  of  W.  T.  and  R.  O. 
Brady,  prevailed  In  tbe  contest,  that  Mrs. 
Bushyhead's  filing  was  canceled,  and  that  the 
certificate  of  allotment  was  issued  to  tbe 
Brady  children. 

In  arriving  at  a  decision  In  this  case,  It 
becomes  necessary  to  determine  what  the  ac- 
tual contract  between  the  plaintiff  and  de- 
fendant was.  If  the  defendant  employed  the 
plaintiff  as  bis  agent  to  go  and  get  this  lease 
on  this  particular  land  from  Mrs.  Busbyhead, 
taking  the  risk  of  tbe  title  himself,  and  not 
placing  any  burden  upon  the  plaintiff  to  as- 
certain whether  or  not  tbe  title  was  good, 
then  tbe  Judgment  of  tbe  court  below  is  cor- 
rect. If,  however,  tbe  agreement  was  to 
sell  to  the  defendant  the  lease  upon  the  land, 
then,  in  the  absence  of  express  agreement  as 
to  what  tbe  covenants  of  the  lease  would  be, 
tbe  law  would  imply  a  warranty  of  title  to 
the  land  In  controversy  for  the  term  of  tbe 
lease.  In  ascertaining  what  tbe  contract  ac- 
tually was.  It  will  be  necessary  to  set  out  a 
portion  of  the  testimony  verbatim. 

The  plaintiff,  after  stating  that  he  was  In- 
troduced to  the  defendant  by  Mr.  Murray, 
said:  "And  he  said  be  understood  I  was  tak- 
ing some  leases,  and  this  lease  I  spoke  to 
him  about,  down  close  to  Tulsa.  He  said  be 
would  like  to  have  tbe  lease,  and  I  told  him 
that  I  could  get  tbe  lease  for—could  get  It 
for  $11  an  acre,  and  be  said  be  would  like  to 
have  the  lease,  and  said  be  would  take  the 
lease.  He  would  go  back  and  examine  the 
records,  and  be  would  notify  me  through  Mr. 
Murray,  his  agent,  and  I  got  a  letter  and 
telegram  from  Mr.  Murray  saying  to  take  the 
lease."  The  plaintiff  then  produced  the  tele- 
gram and  letter  referred  to  In  bis  testimony. 
He  testified  then  to  having  taken  the  lease, 
and  to  the  amount  that  he  paid  for  it,  and 
then  says  tbat  be  took  the  instrument  of 
lease  to  the  defendant.  Tbe  examination 
proceeds  as  follows:  "Q.  Did  you  have  any 
further  conversation  about  It  with  Mr.  King, 
then?  A.  Yes;  he  was  at  the  Almeda  Hotel, 
and  I  went  there  to  give  him  the  lease,  and 
he  said,  'We'll  go  over  and  see  my  attorneys 
and  let  them  pass  on  it.'  So  be  went  over 
to  see  Mr.  Veasey,  and,  when  he  got  there, 
Mr.  Veasey  said  he  was  afraid  they  would 
have  trouble  on  it,  and  they  wouldn't  take 
It,  but  they  kept  tbe  lease."  In  his  cross-ex- 
amination be  was  asked:  "Q.  How  did  you 
find  out  tbat  Mr.  King  wanted  the  lease?  A. 
well,  he  asked  me  if  I  bad  anything,  any 
good  leases,  and  I  showed  him  this.  I  told 
him  about  this  lease  that  had  been  offered  to 
me,  and  be  looked  tbe  matter  over  and  be 
said  he  would  like  to  have  the  lease.  Q. 
Who  was  it  tbat  bad  offered  you  the  lease 
on  these  grounds?  A.  Well,  there  was  a 
man  by  the  name  of  Bycd  that  filed  this 


woman.  Q.  Did  you  communicate  to  Mr. 
Khig  tbe  offer  that  Mr.  Byrd  had  made  to 
you,  or  did  you  say  nothing  about  that?  A. 
I  didn't  say  anything  about  tbat  Q.  How  did 
you  and  Mr.  King  arrive  at  tbe  price  of  $11 
an  acre?  A.  I  Just  told  bim  how  much  I 
wanted  for  the  lease.  Q.  And  you  told  bim 
you  wanted  $11  an  acre?  A.  Tes,  sir.  Q. 
What  do  you  mean  by  $11  an  acre?  Now 
what  was  the  idea  that  you  bad  when  yon 
told  bim  you  wanted  $11  4n  acre  for  the 
lease?  A.  Well,  you  know  that  leases  have 
a  price  on  them,  and  I  just  priced  this  land 
at  $11  an  acre.  Q.  Well,  was  be  to  get  the 
oil  tbat  was  In  tbe  ground  Just  for  $11  aa 
acre?  A.  No,  sir;  he  was  to  pay  a  bonus, 
tbat  was  tbe  bonus  pert"  He  then  goes  on 
to  tell  what  be  would  make  on  it  after  tak- 
ing out  bis  expenses,  and  explains  that  It 
would  have  been  something  about  $400  for 
bis  trouble.  Then  tbe  examination  proceeds: 
"Q.  You  never  made  any  account  of  that 
in  dealing  with  Mr.  King,  you  Just  said  $11 
an  acre?  A.  Well,  it  was  customary  for  peo- 
ple to  price  tbe  lease.  Sometimes  they  made 
a  small  profit  on  them." 

The  witness  then  makes  bis  statement 
with  reference  to  the  amount  paid  Mrs. 
Busbyhead  for  the  lease.  He  explains  that 
It  was  made  through  one  Mr.  Byrd,  and  that 
Byrd  was  her  administrator,  and  tbat  she 
agreed  for  him  to  take  part  of  tbe  money 
paid  and  tbat  she  get  part  of  It  The  ex- 
amination then  proceeds:  "Q.  Well,  in  wbat 
way  was  he  her  administrator,  by  what  pow- 
er of  appointment?  A.  Well,  be  had  taken 
care  of  her,  and  he  had  bis  papers.  Q.  Had 
be  actually  filed  her  on  tbe  land?  A.  Yes, 
sir;  be  had  actually  filed  her  on  the  land. 
Q.  Mr.  Coombs,  how  do  you  know  tbat  he 
had  filed  her  on  that  land?  A.  Well,  I  went 
over  there  and  examined  tbe  records  myself. 
Q.  When  did  you  do  that?  A.  I  went  over 
there  Just  tbe  day  before  I  went  to  take 
this  lease.  I  told  Mr.  King  that  I  would  go 
over  and  examine  the  records,  and  see  If 
there  was  anything  against  it  Q.  Did  you 
examine  tbe  records  in  person?  A.  I  did. 
I  went  over  there  and  asked  the  people  that 
were  In  charge  of  the  commission  if  there 
was  anything  against  this  land,  and  if  it 
was  straight."  Further  In  the  cross-examlna- 
•tion  occurs  the  following :  "Q.  Well,  how  did 
you  know  that  you  could  get  this  lease  so 
you  could  make  a  profit,  Mr.  Coombs,  when 
did  you  find  tbat  out?  A.  I  found  U  out 
after  I  went  down  there  to  buy  it.  Mr. 
Byrd  said  what  I  could  buy  it  at  Q.  Well, 
when  was  that?  That  Is  what  I  want  to 
know.  A.  That  was  before  I  met  Mr.  King." 
Further  In  tbe  examination:  "Q.  Did  you 
deliver  to  him  tbe  lease  In  tbe  Almeda  Ho- 
tel, or  rather  the  papers  signed  by  tbe  allot- 
tee? A.  I  think  I  told  him  that  I  bad  it 
but  I  think  I  told  him  on  tbe  way  from  the 
hotel  to  Mr.  Veasey's  office.  Q.  When  was 
it  be  was  telling  you  that  Brady  was  claim- 
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Ing  tbis  land?  A.  I  told  blm  on  the  way 
between  the  Almeda  Hotel  and  Veasey's  of- 
fice. Q.  When  had  yon  heard  of  it  before? 
A.  I  hadn't  beard  of  it  before.  Q.  Byrd 
badn't  told  you  anything  like  that?  A.  I 
didn't  know  there  was  a  man  like  Brady. 
Q.  Had  you  ever  seen  the  land  before  you 
got  the  lease  on  It?  A.  I  never  bad,  only 
the  map,  I  bad  seen  it  on  the  ibap.  Q.  All 
of  yon  were  examining  and  going  by  the 
map — ^the  oil  map — a  good  deal,  weren't  you? 
A.  Tea;  a  good  deal.  Bought  and  sold  leases 
by  the  map  altogether.  Q.  Now,  Mr.  Coombs, 
when  be  told  you  that  Mr.  Brady  was  claim- 
tag  it,  what  did  you  tell  him?  A.  I  told 
him  that  was  news  to  me.  I  never  heard  of 
It  The  only  way  that  he  bad,  of  course,  was 
to  go  to  the  record,  and  see  If  there  was 
any  leases.  All  of  them  were  sold  that  way. 
Q.  Now,  Mr.  Coombs,  after  you  found  out 
that  he  was'  setting  up  the  fact  that  Mr. 
Brady  was  claiming  this  land,  what  did  you 
do  about  it?  A.  I  bad  nothing  to  do  about 
it  I  had  sold  this  stuff.  It  was  a  trade  by 
him  and  me.  He  had  examined  and  passed 
on  it,  and  I  had  examined  it.  I  saw  nothing 
against  it  He  met  up  with  Brady  and  him 
and  Brady  bad  this  talk,  and  that's  what 
scared  him  off." 

While  the  plaintiff  alleges  that  be  was 
employed  to  procure  this  lease,  and  appears 
to  be  relying  upon  a  contract  of  employment 
for  bis  services  as  agent  in  procuring  this 
lease,  his  testimony  in  the  case  shows  that 
he  was  selling  the  lease  to  the  defendant 
He  says  that  the  $11  an  acre  was  a  bonus 
that  was  to  be  paid  bim  for  the  land,  and 
also  that  It  was  a  trade  between  bim  and  the 
defendant  It  is  not  claimed  that  he  was 
to  receive  a  stipulated  sum  for  his  services, 
and  his  expenses  in  addition,  In  the  way 
agents  are  ordinarily  paid,  and  while  this  is 
not  conclusive  of  itself,  still  the  fact  that  he 
rendered  no  account  of  his  expenses,  and 
said  nothing  in  regard  to  that,  but  priced  the 
land  at  so  much  per  acre,  is  a  circumstance 
tending  to  show  that  it  was  a  contract  of 
sale,  and  not  one  of  agency.  He  says  that 
all  leases  were  sold  that  way. 

In  Blac^  V.  Webb,  20  Ohio,  304,  55  Am. 
Dec.  456,  Webb  sued  Black  for  breach  of  the 
following  agreement:  "Received  $176.00  to 
buy  barley  for  William  Webb,  for  which  I 
agree  to  deliver  1000  bushels  of  barley  to 
Mr.  Reynold's  warehouse  in  Massllon,  at 
35^  per  bushel,  by  the  middle  of  April,  next 
The  said  barley  to  be  good,  merchantable 
barley.  John  Black."  After  entering  into 
tbis  agreement.  Black  purchased  barley  and 
np  to  the  22d  of  February,  1847,  had  stored 
in  Reynold's  storehouse  over  600  bushels. 
On  that  date  the  barley  was  ruined  by  a 
flood.  Black  afterwards  purchased  enough 
barley  to  make,  with  that  washed  away  by 
the  flood,  1,000  bushels,  and  on  the  15th  of 
April  tendered  Webb  the  warehouse  receipts 
for  that  washed  away  and  the  barley  on 


hand,  and  which  was  refused  by  Webb.  He 
was  willing,  however,  to  accept  the  barley  on 
band  as  so  much  on  account  It  was  also 
shown  at  the  trial  that  Webb  would  often 
go  to  Black's  store  and  examine  the  barley, 
and  upon  one  occasion  condemned  a  load  as 
of  poor  quality.  Webb  obtained  a  verdict 
and  Black  took  an  appeal.  The  question  in- 
volved in  the  case  was  whether  Black  was 
the  agent  of  Webb  in  purchasing  and  stor- 
ing the  barley  at  Massllon,  or  was  he  the 
vendor  of  1,000  bushels  of  barley  to  Webb 
to  be  delivered  at  a  given  time,  at  a  certain 
place,  and  for  a  stipulated  price.  If  an 
agent  the  law  would  cause  the  loss  to  be  up- 
on the  principal.  If,  however,  he  was  the 
vendor  of  the  barley,  Webb  was  entitled  to 
recover.  The  court  held  that  the  facts  con- 
stituted a  contract  of  purchase  and  sale,  and 
not  an  agreement  constituting  an  agency.  In 
the  course  of  the  opinion,  Spaulding,  Justice, 
said :  "Now  it  made  no  manner  of  difference 
with  William  Webb  whether  the  price  of 
barley  rose  or  fell  in  the  market  between 
the  7th  day  of  February  and  the  15th  day  of 
April,  1847.  He  was  sure  of  1,000  bushels  at 
the  price  of  35  c^nts  per  bushel,  and,  perad- 
ventnre,  it  might  have  cost  John  Black  50 
cents  a  bushel  before  the  day  of  delivery 
arrived.  There  is  nothing  characteristic  of 
an  agency  in  this."  In  tbis  case  it  made  no 
difference  to  King  what  price  Coombs  paid 
for  the  lease.  He  was  to  receive  it  at  $11 
an  acre.  See,  also,  Kelley-Maus  Co.  v.  Sib- 
ley, 137  Fed.  586,  60  C.  C.  A.  674;  Moors 
V.  Kidder,  106  N.  Y.  32,  12  N.  E.  818.  It 
also  appears  from  bis  testimony  that,  while 
the  defendant  examined  the  records,  plaintiff  - 
also  examined  the  records,  and  it  also  ap- 
pears that,  when  the  defendant  started  to  bis 
attorney  to  have  him  pass  on  the  lease, 
the  plaintiff  made  no  objection,  and  appar- 
ently did  not  consider  that  he  was  entitled 
to  bis  money  until  the  lease  was  examined 
by  the  attorney,  and  passed  upon. 

[1]  All  these  circumstances  taken  together 
Indicate  that  he  was  merely  selling  the  lease, 
and  not  acting  as  the  agent  of  the  defendant 
The  money  that  he  was  to  receive  was  the 
price  of  the  lease.  In  fact,  the  word  "bonus," 
as  used  by  the  plaintiff,  means  a  part  <of 
the  price.  See  Leslie  v.  Leslie,  50  N.  J.  Ekj. 
112,  24  Atl.  319. 

[2]  In  every  lease  contract  there  Is  an 
Implied  covenant  for  quiet  enjoyment  dur- 
ing the  term  of  the  lease,  at  least  as  against 
the  lessor  or  any  one  claiming  by  superior 
title.  Hanley  v.  Banks,  6  Okl.  79,  51  Pae. 
664;  Wade  ▼.  Halllgan,  16  111.  507;  Berr- 
ington  V.  Casey,  78  111.  317.  There  is  an 
Implied  covenant  in  every  lease  contract 
that  the  lessor  will  deliver  the  possession 
of  the  premises  at  the  beginning  of  the  term. 
Sloan  V.  Hart,  150  N.  C.  269,  63  S.  E.  1037, 
21  L.  R.  A.  (N.  S.)  239,  134  Am.  St  Rep. 
911.  Mrs.  Busbyfaead  had  no  title  to  the 
land,  and  therefore  she  could  not  have  given 
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a  Talld  lease  tbereon,  and  she  could  not  have 
collected  from  the  defendant  the  considera- 
tion stipulated  for  in  the  lease  contract 
The  bonus  of  plaintiff  being  part  of  the 
price,  he  could  not  collect  it  for  the  sim- 
ple reason  that  there  was  no  consideration 
deliyered  by  him.  He  had  not  done  what  he 
had  either  expressly  or  Impliedly  agreed 
to  do.  The  defendant  testlfled  that  plain- 
tiff expressly  agreed  to  deliver  a  lease  on 
the  land  free  from  any  claim  by  Brady,  but 
it;  makes  no  difference  whether  he  expressly 
agreed  to  do  so  or  not 

[3]  From  the  facts  as  testified  to  by  the 
plaintiff,  the  law  implies  a  covenant  that 
the  defendant  would  receive  a  lease  which 
he  could  hold  and  enjoy  for  the  term  stated, 
and,  when  he  ascertained  that  he  could  not 
do  so,  he  was  justified  in  declining  to  pay 
the  "bonus"  he  had  agreed  to  pay  plaintiff. 
It  is  not  reasonable  to  presume  that  a  per- 
son will  enter  Into  a  lease  contract  for  a 
term  when  he  would  be  unable  to  hold  the 
property  leased  for  and  during  the  term. 
The  case  of  Norton  ▼.  Stroud  State  Bank, 
17  Okl.  295,  87  Pac.  848,  cited  by  defendant 
in  error,  is  not  In  point  That  was  a  case 
where  the  lease  was  assigned  by  the  lessee 
to  Albert  and  F.  A.  Norton,  the  assignment 
being  restricted  to  the  right,  title,  and  In- 
terest of  the  assignor,  and  they.  In  consid- 
eration of  the  terms  of  the  lease,  executed 
their  note  for  $150  to  Lynch,  and  Lynch 
transferred  the  note  to  the  plaintiff  as  col- 
lateral security  for  the  money  which  Lynch 
owed  plaintiff.  The  assignees  of  the  lease 
entered  into  possession  of  the  land,  used 
and  occupied  it,  and  the  court  held  that, 
under  the  circumstances,  the  assignees  could 
not  defeat  the  payment  of  the  note  by  show- 
ing the  Invalidity  of  the  lease.  In  the  case 
of  Hanley  v.  Banks,  6  Okl.  79,  51  Pac.  664, 
the  rule  is  broadly  slated  that  in  every 
lease  contract  there  is  an  implied  covenant 
for  quiet  enjoyment  Even  in  contracts  to 
convey  there  Is  an  implied  covenant  that 
the  grantor  will  convey  a  good  title.  Tur- 
ner v.  Ogden,  1  Black,  450,  17  L.  Ed.  203; 
Moore  V.  Williams.  115  N.  Y.  586,  22  N.  B. 
233,  5  L.  R.  A.  654,  12  Am.  St  Rep.  844. 
The  same  rule  does  not  apply  with  refer- 
ence to  deeds,  because  a  deed  Is  the  com* 
pleted  contract  and  final  expression  of  the 
parties,  and  is  supposed  to  contain  all  the 
terms  and  conditions  of  the  contract 

The  plaintiff,  having  agreed  to  sell  this 
lease  to  the  defendant,  impliedly  agreed  that 
the  lease  would  be  such  that  the  defendant 
would  have  the  right  to  enter  upon  the  land 
and  occupy  the  same  during  the  15-year 
term,  so  far  as  it  was  necessary  to  drill 
for  oil  and  gas,  and  to  remove  whatever 
oil  or  gas  was  found  thereon  from  the  land. 
And  the  fact  that  the  lease  was  made  di- 
rectly from  Mrs.  Bushyhead  to  the  defend- 
ant did  Hot  affect  the  contract  between  the 
plaintiff  and  defendant,  and  did  not  relieve 


him  of  the  covenants  which  the  law  would 
Imply  had  he  taken  the  lease  from  Mrs. 
Bushyhead  and  then  executed  a  sublease. 
Unquestionably  the  contract  was  made  di- 
rect, for  the  very  purpose  of  evading  the 
regulations  of  the  Secretary  of  the  Interior, 
which  prohibits  the  assigning  or  sublettinff 
without  his  consent 

With  this  view  of  the  case,  it  Is  not  nec- 
essary to  consider  the  other  assignments  of 
error. 

The  Judgment,  therefore,  should  be  re- 
versed, with  Instructions  to  dismiss  tho 
plaintiff's  petition. 

PER  CURIAM.     Adopted  la  whole. 


(a  Okl.  $44> 
McINTEEB  et  at  v.  GILLESPIB, 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912. 
Keheariog  Denied  March  26,  1912.) 

(SyUahui  by  the  Court.) 

1.  Appbai,   and    Erbob    (g   839*)— Rbvuw— 
SvFnciENCY  of  Evidence. 

Where  the  court  overrules  a  demurrer  to 
plaintiff's  evidence,  and  thereafter  both  sides 
mtroduced  further  evidence  in  considering 
whether  the  court  erred  in  so  doing,  this  court 
will  consider  all  the  evidence,  and,  if  the  same 
is  insuflScient  to  make  out  a  case  for  plaintiff, 
the  cause  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2915,  3279-3300:  Dec 
Dig.  i  839.*] 

2.  Partition  (|  22*)— Estoppex. 

A  tenant  in  cominoa  may  enter  Into  such 
a  contract  as  will  estop  him  from  enforcing 
his  right  to  a  partition  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  S!  73,  74 ;   Dec  Dig.  §  22.*] 

3.  Partition  (S  22*)  —  Aobeeuent  Not  to 
Partition. 

An  agreement  not  to  partition  certain  land 
is  implied  where  the  purpose  for  which  the 
property  is  acquired  would  be  defeated  by  it» 
partition. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §|  73,  74;   Dec.  Dig.  {  22.*] 

Error  from  District  Court  Garfield  Coun- 
ty; Jno.  F.  Curran,  Special  Judge. 

Action  by  Andrew  W.  Gillespie  against 
Patrick  Mclnteer  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Parker  &  Simons,  for  plaintiffs  In  error. 
John  C.  Moore,  for  defendant  in  error. 

TURNER,  O.  J.  On  August  1«,  1907,  An- 
drew W.  Gillespie,  defendant  in  error,  sued 
Patrick  Mclnteer  and  Thomas  Kennedy, 
plaintiffs  In  error,  in  the  district  court  ot 
Garfield  county  for  the  partition  of  a  certain 
tract  of  22  acres  of  land  known  as  the  "Mc- 
Inteer-Glliespie  addition"  to  Enid.  After 
answer  and  reply  thereto  filed,  there  wna 
trial  to  the  court  and  judgtnent  for  plnlntitt 
and  defendants  bring  the  case  here.  At  the 
close  of  plaintiff's  testimony,  defendants  de-  \ 
murred  to  the  evidence,  which  was  pver-    V 
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ruled,  after  whlc&  both  sides  Introduce  far- 
ther and  additional  evidence. 

[11  When  this  la  the  state  of  the  record  In 
considering  whether  the  court  erred  In  so 
doing,  as  we  are  asked  to  do  here,  this  court 
will  consider  all  the  evidence,  and  If,  con- 
sidering it  all,  plaintiff  has  failed  to  make 
out  a  case,  the  cause  will  be  reversed,  other- 
wise not.  Meyer  et  al.  v.  White,  27  Okl. 
400,  112  Pac.  1006.  There  is  no  material 
conflict  in  the  testimony.  The  evidence  dis- 
dosea  that  in  April,  1907,  plaintiff  and  de- 
ftedanta  agreed  in  parol  to  purchase  the 
land  In  question  at  a  certain  administrator's 
sale  with  a  view  to  speculation;  that  pur- 
snant  thereto  the  same  was  afterwards  bid 
In  by  Mclnteer  who  paid  therefor  $8,500  and 
took  a  deed  thereto  May  20,  1907,  and  ^as 
reimbursed  by  GUlesple  and  Kennedy  In  the 
sum  of  one-third  of  the  purchase  money 
each;  that  thereafter  they  entered  into  a 
contract  which  reads:  "This  contract  en- 
tered into  this  the  5  day  of  July,  A.  D.  1907, 
by  and  between  Pat  Mclnteer,  Thomas  Ken- 
nedy, A.  D.  Gillespie,  bears  witness  to  the 
following  facts:  Whereas,  the  above  named 
parties  have  purchased  what  is  known  as 
the  land  belonging  to  the  Enoch  Harper  es- 
tate, located  In  University  addition  near  the 
Oklahoma  Christian  TTniverslty,  and  the  same 
has  been  transferred  by  the  sale  of  the  ad- 
ministratrix of  said  Harper  estate  to  the 
said  Pat  Mclnteer,  It  is  hereby  understood 
and  agreed  that  each  of  said  parties  shall 
share  equally  and  alike  In  the  proceeds  of 
the  sale  of  snld  land  and  that  the  same  shall 
remain  in  the  name  Pat  Mclateer  and  In 
such  name,  shall  be  platted  into  lots,  blocks 
and  subdivisions  for  to\yn  purposes,  and  the 
said  Pat  Mclnteer  shall  make  the  warranty 
deeds  to  the  same  as  It  is  sold,  and  the  pro- 
ceeds of  said  lots  to  be  divided  equally 
among  said  parties  to  this  contract,  after 
the  expense  of  the  platting  and  sale  of  same 
have  been  deducted.  The  above  tract  of  land 
referred  to  is  more  particularly  described  as 
follows:  [Describing  it.]  In  witness,  etc. 
[Slimed]  Pat  Mclnteer.  Thomas  Kennedy. 
A.  W.  Gillespie." 

That  on  June  22,  1907,  plaintiff  caused  a 
Idat  of  the  land  to  be  filed  In  the  office  of 
the  register  of  deeds  of  that  county,  but  fail- 
ed In  his  efforts  to  have  the  selling  price  of 
the  lots  fixed  by  agreement  with  defendants; 
that  thereafter  a  sale  was  made  by  him  of 
his  undivided  one-third  Interest  in  the  prop- 
erty which  was  defeated  because  of  the  re- 
fusal of  Mclnteer  to  convey,  whereupon  he 
brought  this  suit  The  testimony  further  dis- 
closes that  a  year  or  a  year  and  a  half  would 
be  a  reasonable  time  in  which  to  sell  the  lots, 
as  agreed,  after  the  tract  was  platted  and 
said  lots  put  upon  the  market,  and  that  the 
difference  between  what  they  would  bring 
if  sold  .pursuant  to  the  contract  and  sold  for 
partition  would  be  between  $5,000  and  $10,- 
000.  In  support  of  their  contention,  defend- 
ants urge  that  the  court  erred  if  the  contract 


is  valid  and  not  so  if  the  same  is  invalid. 
We  think  so  too.  If.  the  contract  is  valid, 
plaintiff  must  abide  by  its  terms  and  cannot 
maintain  an  action  for  partition.  In  over- 
ruling defendants'  motion,  the  court  In  effect 
held  that  that  part  of  the  contract  wherein 
all  parties  thereto  agreed  upon  a  method  of 
partitioning  the  common  property,  to  wit, 
by  platting  and  a  private  sale  of  lots  and  a 
division  of  the  proceeds,  was,  for  some  rea- 
son, not  binding  upon  plaintiff.  We  think 
it  was.  While  it  is  not  to  be  doubted,  in  the 
absence  of  contract,  that  tenants  in  common 
have  an  absolute  statutory  right  to  the  par- 
titioning of  their  land,  it  is  equally  clear 
that  they  may  contract  not  to  exercise  that 
right  for  a  reasonable  time,  and  that  such 
contract  when  made  will  be  binding  in  the 
nature  of  a  waiver  or  estoppel. 

[2]  In  Brown,  App.,  v.  C!oddlngton  et  aL, 
72  Hun,  147,  25  N.  X.  Supp.  649,  the  sylla- 
bus says:  "An  agreement  made  not  to  parti- 
tion certain  real  property  during  a  certain 
time  constitutes  a  legal  defense  to  an  action 
brought  during  such  time  for  its  partition;" 
In  line  with  this  are  21  Am.  &  Eng.  En.  of 
Law,  1158;  30  Cyc.  187;  Martin  et  al.  v. 
Martin,  170  111.  639,  48  N.  B.  924,  62  Am.  St. 
Rep.  411;  Hunt  v.  Wright,  47  N.  H.  396,  93 
Am.  Dec.  451;  Ex  parte  Cubbage  et  al.  v. 
Franklin,  62  Mo.  364;  Coleman  v.  Coleman, 
19  Pa.  100,  57  Am.  Dec.  641. 

[3]  The  agreement  may  be  either  express 
or  implied,  and  the  same  is  implied  where, 
as  here,  the  purpose  for  which  the  property 
was  acquired  would  be  defeated  by  its  parti- 
tion. In  Eberts  et  al.  v.  Fisher  et  al.,  54 
Mich.  294,  20  N.  W.  80,  although  the  sylla- 
bus says,  "A  tenant  in  common  may  ent^r 
into  such  agreements  as  to  estop  himself 
from  enforcing  his  right  to  a  partition  in 
the  premises,"  we  find  that  the  agreement 
to  forego  partition  was  implied  from  the 
written  contract.  The  court  said:  "As  a 
general  rule,  it  is  a  matter  of  right  for  a 
tenant  in  common  of  lands  to  have  parti- 
tion. But  this  rule  is  not  of  universal  ap- 
plication. A  party  may  enter  into  such 
agreements  with  bis  cotenant  as  to  estop 
him  from  enforcing  the  right  of  partition. 
This  principle  was  recognized  and  applied  in 
Avery  v.  Payne,  12  Mich.  640;  and  when  In 
this  case.  Instead  of  terminating  the  lease 
at  the  end  of  20  years,  the  complainants  and 
defendants,  by  mutual  consent,  obtained  an 
appraisal  of  the  premises,  it  was  in  effect  an 
agreement  that  the  premises  should  be  held 
by  the  lessee  10  years  longer  under  the  terms 
of  the  lease;  and.  In  view  of  the  relation  of 
the  parties  to  the  fee  and  reversion,  it  was 
as  plainly  implied  that  such  relations  should 
not  be  interfered  with  by  partition,  without 
mutual  consent,  so  long  as  the  terms  of  the 
lease  were  kept  and  performed  by  the  les- 


The  same  was  true  of  the  contract  set 
forth  in  Roberts  v.  Wallace  and  Another, 
100  Minn.  359,  111  N.  W.  289.  117  Am.  St 
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Rn>-  701.  Salshis  tbe  Implication,  tbe  coart 
nld:  'TTbe  determination  of  wbether  or  not 
the  plaintiff  Is  entitled  to  a  partition  depends 
In  tlie  first  place  on  tbe  construction  of  the 
contract  wtilch  was  attached  to  tbe  com- 
plaint The  trial  court  held,  in  snstaining 
tbe  demurrer,  that  tbe  parties  expressed  an 
intention  tliat  no  statutory  action  for  parti- 
tion should  be  brought  within  five  years. 
Enough  of  the  contract  has  been  quoted  to 
indicate  such  an  intention.  Construed  as  a 
whole,  It  leaves  no  reasonable  doubt  tUnt 
snch  was  the  agreement  It  is  true,  as  the 
appellant  contends,  that  snch  Interpretation 
involres  distress  and  leaves  this  cotenant  in 
a  most  unfortunate  position  (Freeman,  Co. 
T.  420),  and  that  tbe  more  reasonable  and 
probable  of  two  constructions,  of  which  an 
ambiguous  contract  is  susceptible,  will  be 
adopted.  We  are  of  the  opinion,  however, 
that  this  was  tbe  agreement  which  tbe  par- 
ties made.    They  are  bound  by  it" 

In  view  of  which  and  that  tbe  property 
was  acquired  with  a  view  to  speculation, 
that  tbe  title  thereto  was  taken  in  tbe  name 
of  Mclnteer  who  held  tbe  same  in  trust  for 
tbe  purpose  of  platting  the  land  and  selling 
it  out  in  Iota  for  the  benefit  of  all  concerned, 
and  that  tbe  contract,  in  effect  so  provided, 
we  are  of  opinion  that  this  method  of  parti- 
tion, expressly  agreed  upon  by  implication, 
fairly  excluded  the  statutory  method  sought 
to  be  enforced  as  effectually  as  if  the  par- 
ties in  interest  had  expressly  excluded  tbe 
same  by  the  terms  of  the  contract,  and  for 
that  reason  plaintiff  has  no  right,  but  was 
estopped  to  enforce  tbe  same. 

Reversed  and  remanded.  All  the  Justices 
concur. 


(n  Okl.  «28) 
AMERICAN  TRUST  CO.  «t  al.  T.  FORD 
et  al. 

(Supreme  Court  of  Oklahoma.    March  12,' 
1912.) 

(SvHalu*  J>v  th«  Court.) 

APPEAI.   ANO    EBROB    (g    773*)— DlSMISSAZ,— 

Failube  to  File  Bbiefs. 

Syllabus  same  aa  in  Horner  et  al.  v.  Gol- 
try  &  Sons,  23  Okl.  905,  101  Pac.  1111. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  3104,  3108-3110;  Dec. 
Dig.  t  773.*] 

Error  from  District  Court,  Marshall  Coun- 
ty;  A.  H.  Ferguson,  Judge. 

Action  between  the  American  Trust  Com- 
pany and  others  and  Sallle  Ford  and  Jack- 
son Lewis.  From  tbe  Judgment  tbe  Ameri- 
can Trust  Company  and  others  bring  error. 
Dismissed. 

Bennie,  Hocker  &  Moore  and  Kennamer  & 
Coakley,  for  plaintiffs  in  error.  Qeo.  Rider 
and  E.  S.  Hurt  for  defendants  in  error. 

HAYES,  J.  A  motion  to  dismiss  has  been 
filed  in  this  cause  by  defendants  in  error  on 


■everal  grounds,  one  of  whldi  la  that  plain- 
tiff In  error  has  failed  to  file  a  brief  within 
tbe  time  prescribed  by  rule  of  this  court 
Although  the  motion  to  dismiss  was  duly 
served  upon  counsel  for  plaintiffs  in  error, 
no  response  thereto  baa  been  made,  and  ap 
to  tbe  time  of  the  consideration  of  this  mo- 
tion plaintiff  in  error  Is  still  in  default  in 
filing  briefs,  and  lias  attempted  to  make  no 
showing  for  an  extension  of  time  for  that 
purpose. 

It  follows  that  the  appeal  should  be  dis- 
missed for  want  of  prosecution.  Homer  et 
al.  V.  Goltry  &  Sons,  23  Okl.  005,  101  Pac. 
1111;  M.  O.  A  O.  Ry.  Co.  t.  Wortman,  27 
Okl.  456,  112  Pac.  1017. 

TURNER,  C.  J.,  and  WILLIAMS,  KAKE, 
and  DUNN,  JJ.,  concur. 


Ca  Okl.  S34> 
SCOTT  T.  VULCAN  IRON  WORKS  CO. 
(Supreme  Court  of  Oklahoma.    July  11,  1911. 
Rehearing  Denied  Feb.  20,  1912.) 

(Byttabut  by  the  Court.) 

1.  Replevin  (|  57*)— Couftjuiit  — Ook- 
iibncehent  of  action. 

In  an  action  in  replevin  in  one  of  the 
United  States  courts  of  the  Indian  Territory, 
an  affidavit  was  filed,  but  no  separate  com- 
plaint, but  tbe  affidavit  contained  the  essen- 
tials of  a  complaint.  Beld,  that  the  affidavit 
should  be  treated  as  both  an  affidavit  and  com- 
plaint; and  that  filing  of  same  and  issuance  of 
a  summons  constituted  the  commencement  of 
an  action. 

[Ed.  Note.— For  other  cases,   see  Replevin, 
Cent  Dig.  g|  200-210;  Dec  Dig.  f  57.*) 

2.  Replevin   (I  57*)  —  Complaint— Prater 

FOR  Judgment. 

Tbe  omission  from  a  complaint  in  re- 
plevin of  a  prayer  for  judgment  is  not  a  fatal 
defect. 

[Ed.  Note. — For   other  cases,   see  Replevin.. 
Cent  Dig.  g|  200-210;   Dec.  Dig.  f  67.*] 

3.  CouBTs  (f  431*)— Tebbitobial  Codbts— 
Tbansfeb  of  Causes  on  Aduibsion  op 
State. 

Where  tbe.  taking  of  depositions  In  an  ac- 
tion pending  in  one  of  the  United  State*  courts 
of  the  Indian  Territory  begun  before  tbe  ad- 
mission of  the  state  was  under  written  agree- 
ment and  was  continued  and  completed  after  the 
admission  of  the  state,  said  aepositions,  on 
being  returned,  were  properly  filed  in  tbe  of- 
fice of  the  clerk  of  toe  district  court  of  the- 
state  to  whicb  the  action  had  been  transferred, 
and  was  pending  under  the  provisions  of  the- 
enabling  act  and  Schedule  to  the  Constitution. 
[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  a  1143-1149;  Dec  Dig.  {  431.*] 

4.  Depositions  (|  83*)  —  StrpPBEssiow  — 
Gbounds. 

Said  depositions  were  taken  by  agreement 
upon  written  interrogatories  and  cross-inter- 
rogatories upon  a  named  date  and  on  contina- 
ances  from  day  to  day  as  provided  in  tbe 
agreement,  except  they  were  taken  between 
the  hours  of  8  o'clock  a.  m.  and  6  p..  m.,  in- 
stead of  9  a.  m.  and  4  p.  m.,  as  stipulated  in 
the  agreement  Neither  of  the  parties  was. 
present  in  person  or  by  counsel  at  the  taking 
of  the  depositions;  nor  was  there  any  claim  by 
the  complaining  party  that  be  was  in  any  way 
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prejudiced  bj  tbt  irrepiUrltr.  ffeU;  that 
iDch  irregalarity  was  only  a  technical  one,  and 
not  a  (round  for  auppreBaion  of  the  deposi- 
tiona. 

[Ed.  Note.— For  other  eases,  see  Depositions, 
Cent  Dis.  fi  219-226;   Dec  Dig.  |  83.*] 

5.  ETiDKifox  (§  474*)— Opinions— CoMPrrBir- 
OT— Knowubdob  of  Subject- Mattbb. 
Where  witneaaes  testify  that  they  are  ac- 
quainted with  the  general,  usable,  or  rental 
Value  of  the  machine,  to  recover  which  the 
action  had.  been  broucbt,  and  which  had  been 
retained  by  defendant  under  a  retainer  bond, 
that  they  have  had  experience  in  renting  such 
machines,  that  their  rental  value  does  not  vai7, 
bat  is  the  same  in  different  localities,  and  in 
whateTer  material  the  machine  is  used,  and 
that  its  nsable  or  rental  value  in  the  locality 
where  detained  was  not  different  from  other 
localities,  the  admission  of  the  testimony  of 
said  witnesses  as  to  the  usable  or  rental  value 
of  the  machine  was  not  error. 

[Ed.  Note. — For  ^otber  cases,  see  Evidence, 
Cent  Dig.  H  219ft-^19;  Dec,  Dig.  |  474.*] 

a.  Etidbrcb  (I  441*)— Paboi.  Eyidkncb  At- 

lECTINO  Wbitinob— Sai,eb. 

Where  a  manufacturer  contracts  by  writ- 
ten contract  with  a  purchaser  to  manufacture 
and  sen  to  such  purchaser  a  steam  shovel, 
which  shovel  and  all  its  parts  are  specifically 
and  definitely  described  in  the  contract,  and  the 
seller  guarantees  in  the  contract  that  the  ma- 
chine shall  be  as  represented  therein,  but  the 
contract  contains  no  guaranty  that  the  machine 
will  be  suitable  for  or  vrIB  accomplish  the  pur- 
pose for  which  the  purchaser  buys  it,  it  is  not 
error  to  refuse  to  admit  correspondence  be- 
tween the  seller  and  purchaser  before  execu- 
tion of  the  sale  contract  for  the  purpose  of 
showing  that  the  seller  guaranteed  the  machine 
to  accomplish  the  purposes  for  which  the  buyer 
bought  it. 

[EJd.  Note. — ^For  other  casea,  see  Evidence, 
Cent  Dig.  U  2030-2047:  Dec.  Dig.  |  441;* 
Sales,  Cent  Dig.  |  721.] 

7.  Saum     (f    428*)— Wabbantibs— Brbaoh— 

BiORTs  or  BUTBB. 

Where  parties  to  a  contract  of  sale  have 
stipulated  what  course  shall  be  pursued  by  the 
purctiaser,  in  the  event  the  warranty  fails, 
such  provision  must  be  followed  by  him  in 
seeking  to  enforce  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1209;   Dec.  Dig.  i  426.*] 

&  Tkiai.    (f  260*)— iMsrsuoTioNS— Requests 

— iNSTBUCnONB  AXBEADT  OlVBK. 

It  is  not  error  to  refuse  to  give  an  In- 
•traction  which  correctly  states  the  law,  if 
the  same  or  an  equivalent  instruction  Is  con- 
tained in  the  charge  given  by  the  court 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  661-650;   Dec.  Dig.  |  260.*] 
♦.  SAI.E8     (I     479*)— CoNDrnoNAi     Sales— 

Bbeach  of  Wabbanty — ^Waiveb. 

The  contract  provided  that,  upon  the  sel- 
ler's shipping  the  machine  to  the  purchaser,  it 
should  send  a  steam  shovel  engineer  at  its 
own  -expense  to  superintend  unloading  and 
•penting  the  engine,  and  to  demonstrate  the 
same  •■  represented  in  the  contract  and  if, 
after  the  trial  and  test,  the  machine  proved  to 
be  as  guaranteed  in  th.e  contract,  the  pur- 
daaer  was  to  accept  it  and  relieve  the  seller 
from  further  expense.  On  the  other  hand, 
if  the  ssHer  was  unable  to  demonstrate  its 
(uaiantee,  it  agreed  to  remove  the  machine  at 
Its  own  expense  and  refund  all  money  paid  on 
the  purchase  price,  and  the  purchaser  waived 
an  claims  for  possible  damage  or  expense. 
'^e  contract  also  reserved  the  title  and  own- 
ership in  the  seller  until  payment  of  the  en- 


tir«  purchase  price.  Ths  irarchaser  r«ceiv«4 
the  machine  and  continued  to  use  same  until 
the  seller  brought  a  replevin  action  to  recov- 
er it,  because  of  the  purchaser's  failure  to 
pay  the  remainder  of  the  purchase  price. 
Whereupon  the  purchaser  ^ave  a  retainer's 
bond  and  retained  the  machine  and  continued 
to  use  it  as  his  own.  Held,  that  failure  of  the 
seller  to  offer  to  return  the  part  of  the  pur- 
chase price  paid  did  not  defeat  his  right  of 
recovery,  where  it  was  not  shown  that  the 
purchaser,  upon  discovery  of  the  alleged  breach 
of  warranty,  offered  to  return  the  machine  up- 
on the  repayment  to  him  of  the  purchase  price 
paid,  and  that  the  burden  to  show  such  tacts 
was  upon  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1418-1438;   Dec  Dig.  f  479.*] 

(Aiditional  Syllabi  by  Editorial  Staff.) 

10.  Pi.EADiNa    (t   46*)— Complaint— Naicbs 
OF  Parties. 

The  omission  from  the  body  of  a  complaint 
in  replevin  of  the  names  of  the  parties  is  not 
a  fatal  defect  where  they  are  set  out  in  the 
tiUe. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  101-103;    Dec  Dig,  |  46.*] 

11.  Replevin    (J   68*)— Right   of  AonoN— 
Title  of  Plaintiff. 

In  replevin,  where  plaintiff  claims  posses- 
sion under  a  special  ownership,  he  must  set 
forth  all  the  facts  on  which  his  claim  of  spe- 
cial ownership  is  based,  and  his  proof  must 
be  directed  to  the  establishment  of  the  facts 
pleaded  constituting  such  ownership, 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  g{  211-214;    Dec  Dig.  |  5&*) 

Error  from  District  Court,  Johnston  Coun- 
ty;  A.  T.  West,  Judge. 

Action  by  the  Vulcan  Iron  Works  Com- 
pany against  Wm.  J.  Scott  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Garret  A  Bingham  and  Arthur  G.  Moseley, 
for  plaintiff  in  error.  Nick  Wolfe,  Wm.  L. 
Liawrence,  and  Brown,  Hahn,  Sanger  & 
Froehllch,  for  defendant  in  error. 

HAYES,  J.  This  is  an  action  In  repIeTln, 
Instituted  by  defendant  in  error,  plaintiff  In 
the  court  below,  against  plaintiff  in  error,  de- 
fendant below,  to  recover  the  possession  of 
a  certain  steam  shovel,  and  damages  for 
its  detention.  The  action  was  originally 
brought  In  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory, 
at  Tishomingo,  before  the  admission  of  the 
state.  Upon  the  admission  of  the  state,  It 
was  transferred  under  the  provisions  of  the 
enabling  act  and  the  Schedule  to  the  Con- 
stitution to  the  district  court  of  Johnston 
county,  where  a  trial  to  a  Jury  was  bad. 
The  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  plaintiff.  Plaintiff  com- 
menced the  action  by  filing  In  the  court  be- 
low a  pleading  designated  an  "affidavit" 
together  with  a  bond,  and  caused  a  writ 
of  replevin  and  summons  to  Issue,  which 
were  served  and  the  property  In  controver- 
sy was  taken  into  possession  of  the  mar- 
shal, who,  after  retaining  bond  bad  been 
executed  and  delivered   to  him  by  defend- 
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ant,  returned  the  property  to  defendant 
The  only  attempt  of  plaintiff  to  file  any 
complaint  or  other  pleading  when  the  ac- 
tion was  begun  consists  of  the  Instrument 
filed  by  him.'designated  an  "affidavit,"  which 
Is  as  follows:  "In  the  United  States  Court 
at  Tlsbomingo,  Southern  District  Indian 
Territory  before  the  Honorable  Hosea 
Townsend,  Judge.  The  Vulcan  Iron  Works 
Co.,  Plaintiff,  T.  William  J.  Scott,  Defendant. 
The  plaintiff,  the  Vulcan  Iron  Works  Com- 
pany, states  that  the  property  claimed  by 
them  in  this  court  is  one  Giant,  Class  D, 
steam  Shovel,  No.  1087,  and  Is  worth  $8,750.- 
00,  $3,000.00  of  which  has  been  paid,  and 
for  the  detention  of  said  shovel  they  be- 
lieve that  they  ought  to  recover  $6,157.00. 
That  they  are  the  owners  of  said  steam 
shovel  and  are  entitled  to  the  immediate 
possession  of  the  same.  That  the  said  steam 
shovel  is  wrongfully  detained  by  the  defend- 
ant, William  3.  Scott  That  plaintiff's  cause 
of  action  herein  accrued  within  one  year 
past  Q.  D.  Olbbs,  Attorney  for  Plaintiff." 
Aft«r  the  return  of  the  writ  by  the  marshal, 
defendant  appeared,  and  moved  the  court 
to  quash  the  writ  upon  the  ground  that  no 
sufficient  affidavit  as  required  by  statute 
had  been  filed.  Upon  a  hearing  of  this  mo- 
tion, the  court  found  that  the  complaint 
and  affidavit  were  sufficient,  but  allowed 
plaintiff  to  amend  by  filing  separate  com- 
plaint and  affidavit.  To  this  action  of  the 
court  no  exception  was  taken,  but,  upon 
the  filing  by  plaintiff  separately  his  amend- 
ed complaint  and  amended  affidavit,  mo- 
tion was  made  by  defendant  to  strike  them 
from  the  flies,  and  also  a  motion  to  quash 
the  writ  and  dismiss  the  action,  because 
there  was  never  any  original  complaint  filed, 
and  the  action  for  said  reason  never  com-, 
menced.  To  the  overruling  of  these  motions, 
exceptions  were  taken  and  saved  by  defend- 
ant, and  we  think  same  sufficient  to  present 
the  question  whether  upon  plaintiff's  filing 
the  foregoing  instrument  designated  "affida- 
vit" and,  having  summons  issued,  an  action 
was  thereby  commenced  sufficient  to  author- 
ize the  Issuance  of  the  writ  of  replevin.  All 
questions  presented  by  this  appeal,  regulated 
by  statute,  are  determined  by  the  statutes 
in  force  in  the  Indian  Territory  prior  to 
the  admission  of  the  state,  and  we  there- 
fore must  look  to  said  statutes  for  answers 
to  such  questions.  One  of  those  statutes 
provides  that  in  an  action  to  recover  the 
possession  of  specific  personal  property 
plaintiff  may,  at  the  commencement  of  the 
action,  or  at  any  time  before  Judgment, 
claim  the  immediate  delivery  of  the  prop- 
erty by  filing  in  the  office  of  the  clerk  an 
affidavit  showing  certain  things  specified 
by  the  statute  and  by  executing  and  filing 
a  bond,  conditioned  as  by  the  statute  pro- 
vided. Sections  5571-5575,  Mansfield's  Dig. 
of  the  Stat  of  Ark.  (Ind.  T.  Ann.  St  1899, 
ii  3542-3546). 


'  [1]  Section  4967  of  the  same  statute  (sec- 
tion 3172)  defines  an  action  to  be  commenc- 
ed by  filing  in  the  office  of  the  clerk  a  com- 
plaint and  causing  a  summons  to  be  issued 
thereon.  It  is  contended  by  plaintiff  In  er- 
ror that  no  complaint  was  filed  in  this  ac- 
tion before  the  attempted  Issuance  of  sum- 
mons, and  for  said  reason  no  action  bas  ever 
been  commenced.  Defendant  in  error,  on 
the  other  hand,  contends  that  the  Instru- 
ment designated  "affidavit"  filed  by  It  con- 
tains all  the  necessary  elements  of  a  com- 
plaint, and  that  it  should  be  held  to  Include 
both  the  complaint  and  an  affidavit  and  to 
be  sufficient  to  authorize  the  issuance  Of  a 
summons,  and  to  sustain  this  action.  This 
question  does  not  appear  to  hav^  been  de- 
termined by  the  Supreme  Court  of  Arkan- 
sas before  the  adoption  of  the  statute  into 
the  Indian  Territory  in  any  case  that  arose 
in  the  circuit  courts  of  that  state;  but  It 
was  considered  and  determined  in  cases  that 
arose  in  courts  of  Justices  of  the  peace. 
Banner  v.  Bailey,  30  Ark.  681;  Hawes  v. 
Robinson,  44  Ark.  308.  We  think  these  cas- 
es decisive  of  the  question. 

Chapter  91,  Mansfldd's  Digest  of  the  Stat- 
utes of  Arkansas  (Ind.  T.  Ann.  St  1899, 
c.  41),  defines  the  Jurisdiction  of  courts  of 
Justices  of  the  peace,  and  regulates  the 
procedure  In  such  courts.  One  of  the  sec- 
tions of  that  chapter  provides  that  ordinary 
actions  shall  be  .  commenced  by  summons, 
but,  before  the  summons  is  issued,  the  plain- 
tiff shall  file  vrlth  the  Justice  the  account, 
the  written  contract,  or  a  short  written 
statement  of  the  facts  on  which  the  action 
is  founded.  Section  2716.  But  another 
section  of  said  chapter  provides  that  the 
provisions  of  said  chapter  ere  not  intended 
to  govern  the  proceedings  of  Justice  courts 
in  replevin  actions,  but  that  in  such  actions 
the  rules  of  procedure  then  In  force  or  that 
might  thereafter  be  In  force  In  the  circuit 
courts,  so  far  as  they  are  applicable,  shall 
govern  Justices'  courts.  Section  4124  (Ind. 
T.  Ann.  St  1899,  §  2804).  This  section  clear- 
ly requires  all  rules  of  procedure  In  replevin 
actions,  in  the  Justices'  courts,  and  In  the 
'circuit  courts  to  be  the  same  where  the 
rules  in  the  circuit  courts  may  be  made 
applicable  to  the  Justices'  courts.  In  Ban- 
ner V.  Bailey,  supra,  an  affidavit  in  an  ac- 
tion of  replevin  was  filed  before  a  Justice 
of  the  peace,  but  no  separate  complaint  or 
statement  of  facts  constituting  plalntUTs 
cause  of  action  was  filed.  The  affidavit 
filed  contained  the  facts  upon  which  the 
action  was  founded,  and  it  was  held  that 
such  affidavit  served  the  office  of  both  com- 
plaint and  affidavit,  and  tliat  the  statute  re- 
quiring a  written  statement  of  the  facts 
upon  which  the  action  was  based  had  been 
substantially  complied  with.  In  Hawes  v. 
Robinson,  supra.  It  was  said:  "In  a  Justice 
of  the  peace's  court  the  first  object  of  the 
affidavit  is  to  procure  the  order  of  delivery. 
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Wben  that  Is  accomplished.  It  has  perform- 
ed Its  ofQce  as  an  affldarlt,  and  thereafter 
serves   as   a    complaint" 

No  reason  appears  why  this  rale  applied 
to  a  replevin  action  In  the  Justice's  court 
would  not  be  applicable  In  the  district  courts, 
or  that  this  rule  was  adopted  because .  a 
different  rule  should  apply  in  the  circuit 
courts  which  was  not  applicable  to  the  jus- 
tice's court  It  is  also  in  harmony  with  the 
rule  adopted  by  the  Supreme  Court  of  that 
state  in  attachment  proceedings  under  a  sim- 
ilar statute.  The  statute  authorizes  a  plain- 
tiff in  a  civil  action  at  or  after  the  com- 
mencement of  the  action  to  have  an  attach- 
ment against  the  property  of  the  defendant, 
Jnst  as  the  statute  of  replevin  authorizes 
a  writ  of  replevin  to  issue  at  the  commence- 
ment of  an  action  or  at  any  time  before 
judgment  is  rendered.  There  can  be  no 
reason  why  acts  that  constitute  a  commence- 
ment of  an  action  in  an  attachment  proceed- 
ing so  as  to  authorize  the  writ  of  attach- 
ment to  issue  would  not  operate  in  a  re- 
plevin action  to  constitute  a  commencement 
so  as  to  authorize  the  issuance  of  the  order 
of  replevin.  Sannoner  v.  Jacobnon  &  Co., 
47  Ark.  31,  14  8.  W.  4.18,  was  begun  In  the 
circuit  court  by  the  filing  of  an  affidavit  for 
attachment,  without  a  seinrate  complaint, 
and  It  was  held  that.  If  the  affidavit  filed 
contained  sufficient  facts  to  constitute  a  com- 
jtlaint.  It  could  serre  both  as  an  affidavit 
and  a  complaint,  and  authorized  the  Issuance 
of  the  attachment  See,  also,  Lehman  ▼. 
Ijowman.  60  Ark.  444.  8  S.  W.  187. 

(101  The  affidavit  filed  In  the  case  at  bar 
contains  every  element  of  a  complaint  essen- 
tial to  Its  validity.  The  style  of  the  court  In 
which  the  action  is  brought  is  given,  the  names 
of  the  parties  are  stated,  and  they  are  distin- 
gnlshed  as  plaintiff  and  defendants.  The 
property  sought  to  be  recovered  is  described. 
Plaintiff  is  alleged  to  be  the  owner  thereof, 
and  it  is  charged  that  defendant  unlawfully 
detains  said  property,  that  plaintiff  is  en- 
titled to  ioimedhite  possession  of  same,  and 
claim  is  made  for  damages.  It  is  true  that 
1b  the  txKly  of  the  affidavit  the  name  of  only 
the  plaintiff  la  set  out,  and  thtf  name  of  the 
defenclant  does  not  appear;  but  it  is  not  a 
fatal  defect  to  omit  the  names  of  the  parties 
In  tbe  body  of  the  complaint,  where  they  are 
aet  out  in  the  title  McLeran  ▼.  Morgan,  27 
Ark.  148. 

(21  Nor  does  the  affidavit  contain  a  prayer 
for  Jndgment;  but  upon  the  farts  stated,  it 
Is  clearly  apparent  to  what  Judsmeitt  plain- 
tiff would  lie  entitled  upon  the  establishment 
of  sorh  facts  by  competent  evidence,  and  the 
omission  of  tbe  prayer  under  these  condi- 
tions is  not  fatal  to  the  action,  and  consti- 
tutes only  an  irregularity  that  may  be  cured 
by  ameudmeut  Sannoner  v.  Jacobson  ft  Co., 
anpra. 

(91  The  next  assignment  of  error  com- 
plains of  the  action  of  the  court  in  aver- 


raling  defendant's  motion  to  qnash  certain 
depositions.  The  depositions  were  taken  un- 
der an  agreement  of  tbe  parties  on  the  22d 
day  of  October,  1907,  and  on  continaances 
from  day  to  day  until  December  2,  1907. 
The  taking  of  them  was  therefore  begun 
before  the  admission  of  the  state  and  com- 
pleted after  its  admission.  They  were  re- 
turned and  filed  in  tbe  office  of  the  clerk  of 
the  district  court  of  Johnston  county  on  De- 
cember 6,  1907.  The  statute  requires  that, 
when  depositions  are  completed,  the  officer 
before  whom  the  same  are  tak^  shall  seal 
them  up  and  direct  them  to  the  clerk  of  the 
court  In  which  the  action  Is  pending,  with 
a  note  showing  them  to  be  depositions  and 
the  style  of  the  case  tn  which  they  are  taken. 
Section  2950  (Ind.  T.  Ann.  St  1899,  |  2065). 
These  depositions  were  taken  as  in  an  action 
pending  in  the  United  States  court  for  the' 
Central  District  of  the  Indian  Territory. 
Tbe  record  does  not  disclose  whether  they 
were  directed  to  the  clerk  of  the  United 
States  court  for  said  district  or  to  the  clerk 
of  the  district  court  tn  which  they  were 
filed;  and  no  complaint  la  made  as  to  any 
irregularity  In  directing  the  depositions. 
The  irregularity  complained  of  la  that  they 
were  filed  in  the  district  court  of  the  state, 
rather  than  in  the  court  in  which  the  action 
was  begun.  This  contention  is  without  merit. 
The  statute  requires  that  a  deposition  shall 
be  directed  to  the  clerk  of  the  court  in  which 
tbe  action  is  pending,  and  that  such  deposi- 
tion shall  be  opened  and  published  by  the 
clerk  at  the  time  they  are  filed  tn  his  of- 
fice. Sections  20G6-2068  (sections  1407-1411). 
These  statutes  clearly  contemplate  that  the 
deposltlona  shall  be  filed  in  the  office  of  the 
clerk  of  the  court  in  which  the  action  la 
pending  at  the  time  the  deposition  la  re- 
turned. This  action  was,  nnder  the  pro- 
visions of  the  enabling  act  and  the  Schedule 
to  the  Constitution,  at  the  'time  these  de- 
positions were  filed  and  their  taking  com- 
pleted, pending  regularly  in  the  district 
court  of  Johnston  county,  the  successor  of 
the  court  in  which  tbe  action  Was  begun,  and 
they  were  therefore  properly  filed  In  the 
office  of  the  clerk  of  said  court 

[4]  The  depositions  were  taken  upon  writ- 
ten interrogatories  and  cross-Interrogatories 
under  an  agreement  that  they  might  be  tak- 
en on  the  22d  day  of  October,  1907,  to  be  con- 
tinued from'  day  to  day  between  the  hours 
of  9  o'clock  a.  m.  and  4  o'clock  p.  m.  They 
were  taken  at  the  place  designated  In  the 
agreement  on  the  22d  day  of  October,  and  on 
continuances  from  day  to  day,  but  between 
the  hours  of  8  o'clock  a.  m.  and  6  o'clock  p. 
m.,  and  for  this  irregularity  It  is  urged 
that  the  depositions  should  have  been 
quashed.  Neither  party  was  present  either 
In  person  or  by  attorney  at  the  taking  of 
said  depositions ;  nor  could  any  purpose 
have  been  served  by  their  being  present,  ex- 
cept to  observe  the  regularity  of  the  taking 
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of  the  deposltlonfl,  since  they  were  taken  up- 
on written  Interrogatories,  and  neither  party 
eould  have  been  permitted,  under  the  agree- 
ment, to  ask  qnestions  or  to  participate  In 
the  taking  of  the  depositions.  It  Is  not 
claimed  by  defendant  that  he  attempted  to 
be  present  either  In  person  or  by  counsel, 
and  was  prevented  on  account  of  com- 
mencing the  taking  of  the  depositions  at 
an  earlier  hour  or  on  account  of  concluding 
them  at  a  later  hour  than  named  in  the 
agreement;  nor  has  any.  attempt  been  made 
to  show  that  he  was  prejudiced  thereby.  We 
think  the  objection  purely  a  technical  one; 
and.  In  the  absence  of  any  claim  of  preju- 
dice, was  properly  overruled,  tfeland  v.  De- 
lay, 11  N.  D.  529,  89  N.  W.  325. 

[51  As  an  element  of  damages  sustained  by 
plaintiff  by  reason  of  defendant's  detaining 
the  machine,  plaintiff  sought  by  the  deposi- 
tions of  three  witnesses  to  establish  the 
usable  value  of  the  machine  during  the  time 
of  its  wrongful  detention.  These  witnesses 
were  asked  upon  direct  interrogatories  If 
they  were  acquainted  with  the  reasonable 
usakle  value  per  day  of  machines  of  this 
character.  In  response  to  these  Interroga- 
toriee,  the  witnesses  answered  in  the  affirma- 
tive, and  stated  in  answer  to  further  Inter- 
rogatories that  the  usable  value  was  $15 
per  day;  that  said  amount  was  the  rental 
value  of  such  machines.  Objection  was 
made  to  the  introduction  of  this,  evidence 
opon  the  ground  that  the  witnesses  were  not 
required  to  qualify  themselves  as  to  their 
knowledge  of  the  usable  value  of  the  ma- 
chines In  the  locality  where  this  machine  In- 
volved was  detained  by  defendant,  or  at  the 
time  of  Its  detention.  We  think  there  can 
be  no  doubt  as  to  the  correctness  of  defend- 
ant's contention  that  the  measure  of  damages 
is  to  be  determined  by  the  reasonable  usable 
or  rental  value  of  the  machine  at  the  time 
and  place  where  it  was  detained  by  defend- 
ant, to  which  place  it  had  been  by  plaintiff 
shipped  for  use ;  and,  if  the  answers  of  the 
witnesses  to  the  direct  interrogatories  re- 
ferred to  above  constituted  all  the  evidence 
of  these  witnesses  upon  this  matter,  the  ac- 
tion of  the  conrt  in  refusing  to  sustain  de- 
fendant's objection  to  this  evidence  would 
constitute  prejudicial  error;  but  upon  the 
cross-interrogatories  these  same  witnesses 
testified  that  the  market  rental  value  of 
steam  shovels  of  the  character  here  In- 
volved was  general  and  did  not  vary  in  dif- 
'  ferent  localities,  nor  because  of  the  difference 
In  the  nature  of  the  soil  in  which  they  were 
used;  that  the  usable  and  rental  value  In 
the  Indian  Territory,  where  this  shovel  was 
used,  was  the  same  as  in  other  states;  that 
it  was  no  greater  or  less  in  one  section  of 
the  country  than  in  another.  They  testified 
t*  having  had  experience  in  handling  such 
shovels,  using  and  renting  the  same;  and  to 
their  knowledge  of  the  general  market  us- 
able value.  Under  this  evidence,  we  think 
the  answers  of  the  witnesses  objected  to 


were  rendered  competent,  and  it  vras  not  er- 
ror to  refuse  to  strike  them  out  If  tb« 
market  usable  value  of  this  machine  was  not 
general  and  uniform,  as  testified  to  by  these 
witnesses  and  the  same  in  the  Indian  Terri- 
tory as  elsewhere,  defendant's  remedy  was 
to  rebut  this  testimony. 

A  consideration  of  the  other  assigmnrats 
of  error  requires  a  fuller  statement  of  the 
facts  OS  alleged  In  the  pleadings  and  es- 
tablished by  the  evidence.  Plaintiff  by  its 
amended  complaint  alleges  that  on  February 
6,  1906,  It  sold  to  defendant  the  steam  shovel 
in  controversy  at  a  price  of  $8,750  net  f.  o.  b. 
car,  Toledo,  Ohio ;  that  payment  on  said  pur- 
chase price  was  made  by  defendant  as  fol- 
lows: $3,000  cash  In  hand  and  the  remain- 
ing $5,750  to  be  paid  after  15  days  trial,  as 
per  contract — that  the  contract  of  sale  was 
In  writing,  and  a  copy  thereof  was  attached 
to  the  complaint  as  an  exhibit  and  made  a 
part  thereof.  The  contract  provides  that 
plaintiff  upon  shipping  the  machine  to  de- 
fendant shall  send  a  steam  shovel  engineer 
at  Its  own  expense  for  15  days  of  10  hours 
each  to  superintend  unloading  and  operating 
the  engine,  and  to  demonstrate  same  to  be 
as  represented  In  the  contract  It  further 
provides  that.  If  after  said  trial  and  test  bad 
been  made  the  machine  prove  to  be  as  guar- 
anteed in  the  contract  defendant  Is  to  ac- 
cept same,  and  relieve  plaintiff  from  further^ 
expense;  and,  if  during  the  trial  should  any' 
part  of  the  machine  prove  defective  or  any 
change  necessary,  plaintiff  is  to  have  reason- 
able time  within  which  to  replace  such  parts 
or  make  such  changes.  If,  after  such  time, 
plaintiff  is  unable  to  demonstrate  its  guar- 
antee, it  agrees  to  remove  the  machine  at 
Its  expense  and  refund  all  money  paid  od 
the  purchase  price,  and  defendant  waives  all 
claims  for  possible  damage  or  expense.  This 
contract  also  reserves  the  title  and  owner- 
ship of  said  machine  in  plaintiff  until  pay- 
ment of  the  entire  purchase  price  Is  made. 
Plaintiff  alleges  a  faithful  compliance  on 
its  part  with  all  the  provisions  of  the  con- 
tract and  that  defendant  has  failed  and  re- 
fused to  pay  the  balance  on  the  purchase 
price.  Defendant  by  his  amended  an^er 
to  the  amended  complaint  admits  the  execu- 
tion of  the  contract,  the  payment  of  the 
$3,000,  and  his  refusal  to  pay  the  remainder; 
but  he  denies  that  plaintiff  has  faithfully  per- 
formed its  part  of  the  contract  He  also  al- 
leges that  the  contract  was  obtained  by  the 
false  and  fraudulent  representations  of  plain- 
tiff; that  the  machine  which  defendant  had 
not  seen,  and  which  at  the  time  of  the  exe- 
cution of  the  contract  bad  not  been  manu- 
factured, was  incapable  of  handling  the  ma- 
terial defendant  required  it  for ;  that  It  was 
defectively  constructed,  and  not  in  compli- 
ance with  the  contract  and  representation 
of  plaintiff.  A  great  number  of  defects  are 
alleged  and  set  out  in  detail  In  the  amended 
answer.  He  also  alleges  that  plaintiff  failed 
and  refused  to  test  the  shovel  as  agreed  In^ 
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the  contract,  and  that  defendant  offered  and 
agreed  to  retnm  the  Bhovel  to  plaintiff  and 
rescind  said  agreement,  if  plaintiff  would  re- 
pay the  ^,000  cash  paid  to  it  by  defendant, 
and  that  plaintiff  refused  to  accept  this  offer. 
He  alleges  that  by  reason  of  the  defects 
in  the  shovel  and  the  delay  in  the  delivery' 
thereof  he  was  damaged  in  the  total  sum  of 
96,000;  and  he  prays  that  plaintiff  take 
nothing  by  the  action,  but  that  be  have  Judg- 
moit  for  the  $3,000  paid  on  the  purchase 
price,  with  Interest  and  Judgment  also  for 
the  further  sum  of  $6,000  damages.  After 
the  machine  had  been  delivered,  plaintiff  sent 
its  sales  agent  to  collect  the  balance  due  on 
the  contract  This  agent  went  to  Lester, 
Ind.  T.,  where  defendant  was  then  operating 
the  machine,  and  demanded  payment  of  the 
balance  due.  Defendant  stated  that  he  was 
unable  to  pay  then,  but  would  be  able  to  pay 
in  the  course  of  a  week  or  10  days.  The 
agent  testifies  that  he  waited  a  week  or  10 
days,  and  then  again  asked  defendant  for 
the  money.  During  all  of  this  time  defend- 
ant was  using  the  machine.  Defendant  told 
the  agent  that  he  did  not  liave  the  money, 
bat  was  figuring  with  a  Mr.  Cobb  for  the 
money,  and  that  he  hoped  to  get  it  in  a  few 
days,  but  the  agent  demanded  the  money  or 
possession  of  the  machine,  and,  faUing  to 
receive  payment,  undertook  to  take  posses- 
sion of  the  machine  and  remove  it  from  the 
pit  where  it  was  working.  Defendant  then 
took  away  the  railway  rails  so  that  the  shov- 
d  could  not  be  removed,  and  the  agent 
started  to  bring  a  replevin  action  to  replevy 
the  machine.  Thereupon  an  agreement  was 
effected  between  plaintiff's  agent  and  defend- 
ant, which  was  reduced  to  writing,  and  read.s 
as  follows:  "In  consideration  of  the  Vulcan 
Iron  Works  Company  of  Toledo,  Ohio,  agree- 
ing to  leave  its  steam  shovel  where  it  now 
stands  until  November,  1,  1906,  I,  Wm.  J. 
Scott,  agree  to  pay  to  the  said  Vulcan  Iron 
Works,  Company  of  Toledo,  Ohio,  the  sum  of 
15,950,  either  on  or  before  November  Ist, 
1906.  And,  in  case  default  is  made  in  said 
payment,,  the  said  Wm.  J.  Scott  agrees  to 
allow  the  said  Vulcan  Iron  Works  Company, 
or  its  agent,  to  remove  said  shovel  and  to 
use  his  railway  tracks  or  any  other  Imple- 
ments of  service  at  his  command  that  may 
be  required  in  the  removal,  and  the  said 
Wm.  J.  Scott  agrees  not  to  Interfere  In  any 
wise  in  the  removal  of  said  shovel.  In  tes- 
timony whereof,  I  have  hereunto  placed  my 
hand  this  the  17th  day  of  October,  1906.  Wm. 
3.  Scott.    Witness :    Q.  D.  GIbbs." 

[11]  Because  of  the'  introduction  of  this 
oontract  in  evidence  by  plaintiff  over  his  ob- 
jection, defendant  asks .  a  reversal  of  the 
cause,  upon  the  ground  that  it  constitutes  a 
variance  between  the  proof  and  the  allega- 
tions of  the  petition.  If  this  agreement  con- 
stituted a  new  contract  covering  the  entire 
transaction  between  the  parties,  the  admla- 
sion  of  this  agreement  In  evidence  would 
probably  constitute  error ;  but,  whether  prej- 


udicial error  in  that  event,  it  Is  not  neces- 
sary to  determine.  In  a  replevin  action 
where  plaintiff  claims  possession  under  a 
special  ownership,  he  must  set  forth  all  the 
facts  upon  which  his  claim  of  special  owner- 
ship is  based ;  and  his  proof  must  be  direct- 
ed to  the  establishment  of  the  facts  pleaded 
constituting  such  ownership.  Perry  County 
Bank  v.  Rankin,  73  Ark.  589,  84  8.  W.  725, 
86  S.  W.  279;  Randall  v.  Persons,  42  Neb. 
607,  60  N.  W.  898;  Robinson  v.  Kilpatrick- 
Koch  Dry  Goods  Co.,  50  Neb.  795,  70  N.  W. 
378;  Hudson  v.  Swan  et  al.,  83  N.  Y.  562; 
Cobhey  on  Replevin,  i  601.  If  the  agreement 
objected  to  constituted  a  new  contract  of 
sale  by  the  terms  of  which  a  special  owner- 
ship was  created  In  plaintiff,  in  order  to  re- 
cover upon  such  contract  and  make  it  compe- 
tent as  evidence,  plaintiff  would  be  required 
to  plead  It.  The  Intention  of  the  parties,  as 
expressed  in  this  agreement,  is  not  clear 
from  the  terms  of  the  agreement;  and  it  Is 
only  when  the  instrument  is  construed  in 
connection  with  the  circumstances  surround- 
ing its  execution  that  the  intention  of  the 
parties  can  be  arrived  at  At  the  time  of 
its  execution  plaintiff  was  not  trying  to  sell 
defendant  the  machine,  but  was  attempting 
to  collect  the  balance  of  the  purchase  price 
under  the  contract  theretofore  made,  which 
plaintiff  claimed  was  then  due.  The  lan- 
guage of  this  agreement  is  not  that  defend- 
ant agrees  to  pay  the  sum  named  therein 
for  the  machine  upon  payment  of  which  the 
machine  shall  become  his  property,  but 
agrees  to  pay  said  sum  in  consideration  of 
plaintiff  agreeing  to  leave  the  shovel  where 
It  was  then  standing  until  the  date  named  In 
the  agreement.  If  we  look  solely  to  the 
terms  of  the  agreement  It  would  appear 
that  the  $5,950  was  to  be  paid  solely  as  a 
consideration  for  the .  use  of  the  machine 
from  the  time  of  the  execution  of  the  agree- 
ment until  the  date  named  therein;  but  that 
such  was  not  the  intention  of  the  parties  is 
clear  from  all  the  circumstances  surrounding 
the  transaction.  Defendant  was  without  the 
money  to  pay  the  balance  under  the  contract. 
He  wanted  an  extension  of  time  in  which  to 
make  the  payment.  Plaintiff  wanted  to  take 
possession  of  the  machine  and  remove  it. 
but  could  not  do  so  without  the  use  of  some 
of  defendant's  property.  Defendant  refused 
him  the  use  of  this  property ;  whereupon 
they  entered  into  this  agreement  by  which, 
we  think,  the  parties  Intended  to  agree  that 
plaintiff  should  have  an  additional  time  In 
which  to  make  payment  of  the.  balance  due 
under  the  contract,  and  In  consideration  of 
which,  if  he  did  not  make  payment,  plaintiff 
was  to  have  the  use  of  defendant's  property 
and  the  service  thereof  in  removing  the  ma- 
chine. The  machine  was  not  removed  during 
that  period,  but  remained  in  the  possession 
of  defendant,  and  was  used  by  iiim;  but  the 
payment  of  the  balance  of  the  purchase  price 
was  not  made  on  the  date  specified  in  the 
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agreement.  Oood  pleadings,  we  think,  would 
baye  required  tlits  agreement  to  have  been 
set  out  in  tbe  complaint.  However,  since  It 
does  not  place  upon  defendant  any  greater 
burden  than  under  the  original  contract,  and 
he  bad  the  full  benefit  of  the  extension  of 
time  granted  thereunder,  and  it  does  not  ap- 
pear that  he  was  misled  by  failure  of  plain- 
tiff to  plead  it,  and  since  the  cause  was  sub- 
mitted to  the  Jury  under  Instructions  based 
upon  the  original  contract  set  out  in  the 
amended  complaint,  the  admission  of  this 
agreement  in  evidence,  if  error  at  all,  was 
not  prejudicial  to  defendant. 

[(]  The  negotiations  by  which  the  sale  of 
the  machine  was  consummated  was  conducted 
by  means  of  letters.  Defendant  wrote  plain- 
tiff tbat  he  wanted  a  shovel  for  the  purpose  of 
loading  disintegrated  granite  from  a  deposit 
similar  to  the  deposit  on  the  Union  Pacific  at 
Mt  Sherman;  that  the  material  to  be  loaded 
was  so  open  that  powder  or  dynamite  could 
not  successfully  be  used,  as  there  was  nothing 
to  conserve  its  force,  and  requested  that  plain- 
tiff advise  what  shovel  would  do  the  wotK 
and,  if  it  had  no  shovel  adapted  to  such  pur- 
pose that  it  provide  such  a  shovel.  In  answer 
to  this  letter  and  other  letters  of  similar  char- 
acter written  by  defendant  to  plaintiff,  plain- 
tiff recommended  the  shovel  bought  as  best 
adapted  for  the  class  of  work  desired.  In 
one  of  the  letters  written  to  defendant  be- 
fore the  contract  of  sale  was  executed,  a 
pamphlet  was  inclosed  by  plaintiff,  which 
contained  cuts  of  the  machine  offered  for 
sale  by  plaintiff  aud  printed  descriptions 
thereof.  The  pamphlet  contained  the  fol- 
lowing statement  relative  to  the  machine: 
"Vulcan  Steam  Shovel,  the  quickest  acting 
and  easiest  operating,  the  largest  result  pro- 
ducer of  the  age.  We  guarantee  results  as 
well  as  mechanical  construction."  The  writ- 
ten contract  of  sale  provides  that  plaintiff 
sells  to  defendant  one  75rton  steam  shovel, 
standard  make,  built  according  to  the  speci- 
fications attached  to  the  contra.ct,  and  made 
part  of  it  Other  clauses  of  the  contract 
guarantee  the  shovel  to  be  as  represented  In 
the  contract,  but  the  contract  contains  no 
guaranty  that  it  will  do  the  work  for  which 
defendant  desired  it  Defendant  offered  to 
Introduce  in  evidence  the  pamphlet  referred 
to  above  for  the  purpose  of  showing  that 
plaintiff  guaranteed  the  machine  to  do  the 
special  work  for  which  defendant  desired 
it;  but  his  offer  to  do  so  was  overruled  by 
the  trial  court.  Stanford  et  al.  v.  National 
Drill  &  Mfg.  Co.,  28  Okl.  441,  114  Pac.  734. 
recently  decided  by  this  court,  is  decisive  of 
this  question.  The  evidence  offered  was  not 
competent,  either  for  the  purpose  of  adding 
to  or  varying  the  written  contract  executed 
by  the  parties,  or  to  establish  an  implied 
warranty  that  the  machine  would  do  the 
work  for  which  defendant  bought  it.  Since 
the  parties  reduced  their  contract  to  writing, 
their  respective  obligations  must  be  ascer- 


tained from  that  Ihstrummt,  and  consist  of 
such  only  as  are  imposed  by  the  terms  of  the 
contract  or  that  may  be  implied  therefrom. 
The  specifications  attached  to  and  made  part 
of  the  written  contract  describe  In  detail  the 
character  of  machine  sold  and  to  be  deliver- 
ed by  plaintiff,  mentions  the  different  parts 
thereof,  describes  their  dimensions,  material 
out  of  which  to  be  constructed,  and  their 
capacity.  As  to  the  duty  of  the  vendor  un- 
der such  a  contract,  this  court,  in  the  last- 
mentioned  case,  quoted  vrith  approval,  to- 
gether with  other  language  from  Davis  Calyx 
DrDl  Co.  V.  Mallory  et  al.,  69  C.  C.  A.  662. 
137  Fed.  332,  69  L.  R.  A.  973,  the  following: 
"On  the  other  hand,  when  the  manufacturer 
or  dealer  contracts  to  make  or  to  deliver  a 
specific  and  definitely  described  article,  to 
enable  the  vendor  to  accomplish  a  known 
purpose,  the  essential  part  of  his  obligation 
is  the  delivery  of  the  identical  article  de- 
scribed in  the  contract;  and  the  delivery  of  a 
different  article,  although  It  may  better  ac- 
complish the  desired  result,  Is  not  a  perform- 
ance of  bis  agreement,  and  does  not  entitle 
him  to  recover  the  purchase  price.  The 
furnishing  of  the  article  described,  and  that 
alone,  whether  that  article  Is  fit  for  the 
'known  purpose  to  which  the  vendor  Intends 
to  apply  it  or  not,  constitutes  a  compliance 
with  the  contract  .by  the  vendor,  and  entitles 
him  to  secure  its  fruits." 

Defendant  Introduced  evidence  tending  to 
establish  that  the  machine  delivered  was  not 
in  accordance  with  the  specifications  in  the 
contract,  and  that  several  of  Its  parts  were 
defective.  He  offered  to  Introduce  evidence 
showing  that,  because  of  such  defects  in  the 
machine  and  on  accoimt  of  its  not  being  the 
machine  specified  in  the  contract,  he  bad 
sustained  damages,  showing  the  amount 
thereof.  All  this  evidence  as  to  the  damages 
sustained  and  the  amount  thereof  was  prop- 
erly rejected  by  the  court.  Under  an  ordi- 
nary contract  of  warranty,  where  part  of  the. 
purchase  price  has  been  paid  upon  the  pur- 
chase of  the  machine,  on  failure  of  the  war- 
ranty, the  purchaser  has  two  remedies  at  his 
election:  He  may  keep  the  machine  and  re- 
cover damages  from  defendant  between  the 
price  to  be  paid  and  actual  value  of  the  ma- 
chine, together  with  the  compensation  for  the 
loss  Incurred  by  an  effort  in  good  faith  to 
use  It  for  the  purpose  warranted,  or  he  may, 
upon  discovery  of  the  defects  in  the  machine, 
by  promptly  returning  the  same  or  offering 
to  do  so  on  condition  that  the  seller  return 
ail  money  received  by  him,  recover  the  con- 
sideration paid.  Osborne  &  Co.  v.  Walter, 
12  Okl.  20,  69  Pac.  933.  But  the  parties  to 
this  contract  have  stipulated  what  course 
shall  be  pursued  in  event  the  warranty  fails, 
and  this  provision  of  the  contract  must  be 
followed.  King  v.  Towsley,  64  Iowa,  75,  19 
N.  W.  859. 

[7]  Defendant    baa    expressly    waived    all 
claim   to  possible   damages   on  account  of 
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breach  of  the  warranty  of  the  contract.  Un- 
der the  contract,  If  the  machine  when  dellT- 
ered  and  tested  was  defective,  plalntlft  was 
granted  a  reasonable  time  In  which  to  re- 
place the  defective  parts  and  make  such 
changes  in  the  machine  as  were  necessary  to 
make  It  comply  with  the  specifications  of  the 
contract.  If  he  failed  in  that,  then  plaintiff 
was  to  remove  the  machine,  and  repay  to  de- 
fendant all  moneys  paid  by  him  thereon. 
When  the  machine  proved  not  to  be  as  repre- 
sented in  contract,  defendant,  under  the  pro- 
visions of  the  contract,  did  not  have  the 
right  to  accept  the  machine  and  sue  for  dam- 
ages, for  he  had  waived  all  damages.  His 
remedy  was  to  offer  to  return  the  machine, 
■which  had  never  become  his,  in  such  event, 
npon  plaintiff  refunding  to  him  the  money  he 
bad  pa^d. 

[I]  Some  of  the  special  instructions  request- 
ed bj  defendant  and  refused  correctly  state 
the  law,  but  the  equivalent  of  said  instructions 
is  contained  in  the  charge  given  by  the  court; 
and  their  refusal  was  not  error.  Finch  v. 
Brown,  27  Okl.  217,  111  Pac.  391;  Citizens' 
Bank  of  Watlka  v.  Gamett,  21  Okl.  200,  93 
Pac.  755. 

[1]  By  one  of  the  special  instructions  re- 
quested by  defendant  the  court  was  request- 
ed to  charge  the  jury  that,  If  the  machine 
did  not  comply  with  the  specifications  of  the 
contract,  defendant  was  not  obliged  to  ac- 
cept it;  and  that,  In  order  for  plaintiff  to 
rescind  the  contract  and  recover  in  this  ac- 
tion, he  would  have  to  return  to  defendant 
the  $3,000  tliat  defendant  had  paid  on  the 
machine ;  and  that  defendant  would  have  a 
right  to  retain  the  machine  until  the  return 
of  said  money  or  a  tender  thereof  to  defend- 
ant. Plaintiff  does  not  seek  in  this  action  to 
recover  upon  the  theory  that  the  contract 
was  not  complied  with  in  the  character  of 
machine  delivered,  and  that  he-  is  entitled  to 
possession  thereof  under  that  portion  of  the 
contract  "by  which  it  is  provided  that  he  shall 
remove'  the  machine  at  his  expense,  if  it  be 
defective,  and  such  defects  are  not  capable 
of  being  repaired  so  as  to  be  acceptable  to 
defendant.  It  is  defendant's  defense  that 
the  machine  did  not  comply  with  the  con- 
tract, and  that  plaintiff  is  not  entitled  there- 
to nntll  bis  obligations  under  the  warranty 
have  been  discharged.  These  contentions 
jH^sent  the  question  whether  that  portion  of 
the  contract  which  releases  plaintiff  from 
all  claims  for  damages  by  reason  of  breach 
of  the  warranty  also  changes  the  general 
mle  nnder  usual  contracts  of  warranty, 
whereby,  in  order  for  defendant  to  recover 
the  amount  paid  upon  the  purchase  price,  he 
must  promptly  return  or  offer  to  return  the 
machine,  on  condition  that  the  seller  shall 
retom  the  purchase  price  paid.  It  is  con- 
toded  by  defendant  that  that  portion  of  the 
contract  which  provides  that,  if  plaintiff 
/ails  to  demonstrate  its  guaranty,  it  will  re- 
move the  machine  at  its  expense,  and  refund 
122  P.— 13 


the  money  has  this  effect,  but  we  cannot 
concur  in  this  contention.  The  machine  In- 
volved is  of  great  weight  and  expensive  to 
remove.  All  that  was  Intended  by  this  pro- 
vision was  that  the  removal  of  the  machine. 
If  it  failed  to  be  as  specified  in  the  contract, 
and  was  not  acceptable  to  defendant,  and  he 
desired  to  return  same,  should  be  at  the  ex- 
pense of  and  by  plaintiff.  It  was  not  Intend- 
ed to  provide  that  if,  although  the  machine 
was  defective,  defendant  could  take  charge 
thereof,  use  same,  'make  no  objections  there- 
to and  continue  to  use  it  and  refuse  to  pay 
for  it,  and  plaintiff  be  unable  td  recover  ei- 
ther the  purchase  price  or  the  machine,  with- 
out returning  the  whole  of  the  money  re- 
ceived by  it.  There  is  evidence  tending  to 
establish  that  defendant  has  during  the  en- 
tire time  since  his  purchase  been  In  posses- 
sion of  this  machine,  and  used  It,  not  only 
before,  but  after,  this  action  was  begun.  Al- 
though there  were  defects  in  the  machine, 
If  defendant,  after  the  test  was  made,  re- 
tained the  machine,  used  it  and  treated  it  as 
his  own,  and  when  this  action  was  brought 
gave  bond  and  retained  possession  of  it,  and 
continued  its  use,  be  cannot  be  heard  to  say 
that  he  had  not  waived  the  defects  in  the 
machine  and  accepted  same.  Under  the 
contract,  he  was  not  required  to  remove  the 
machinery  or  to  be  at  the  expense  thereof  in 
returning  it  to  plaintiff.  Of  this  duty  he  was 
relieved  by  the  specific  terms  of  the  contract, 
but  he  was  not  relieved  of  the  obligation  to 
tender  the  property  to  plaintiff  upon^  repay- 
ment to  him  of  the  money  paid.  He  could 
not  keep  the  machine  and  treat  it  as  his  own, 
and  at  the  same  time  ask  to  be  relieved  of 
the  obligations  of  the  contract  to  pay  there- 
for. He  had  elected  by  the  provisions  of  the 
contract  which  he  executed  to  waive  one  rem- 
edy for  violation  of  the  warranty,  but  his 
other  remedy  and  the  obligations  Imposed 
upon  him  to  avail  himself  of  it  was  not  af- 
fected by  tbe  contract  other  than  that  the 
expense  of  removing  the  machine  should  be 
by  plaintiff.  The  court  did  Instruct  the  Jury 
that  if  they  found  that  the  machinery  did 
not  comply  with  the  specifications  in  the  con- 
tract, and  was  not  tried  and  accepted  by  de- 
fendant in  accordance  with  the  terms  of  the 
contract,  and  defendant  offered  to  turn  back 
the  machine  to  plaintiff  upon  returning  to 
him  the  money  paid  on  same,  then  their  ver- 
dict should  be  for  the  defendant  No  ex- 
ception was  taken  to  this,  instruction,  and, 
under  the  facts,  it  was  as  favorable  to  de- 
fendant ^s  he  was  entitled. 

Objections  have  been  urged  here  to  several 
of  the  instructions  given  by  the  court,  but  an 
examination  of  the  record  discloses  that  to 
most  of  tne  instructions  of  which  complaint 
is  now  made  no  objections  were  made  or  ex- 
ceptions taken  at  the  time  of  the  giving 
thereof;  and,  as  to  the  instructions  to  which 
exceptions  were  saved,  the  same  have  not 
been  presented  in  counsel's  brief  in  sufficient 
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compliance  with  the  rules  of  the  court  to  re- 
quire a  consideration  thereof. 

Upon  all  the  issues  formed  by  the  plead- 
ings, the  evidence  was  conflicting;  and,  upon 
all  of  such  Issues  the  establishment  of  which 
was  necessary,  to  plaintiff's  right  of  recovery, 
there  is  evidence  reasonably  tending  to  sup- 
port the  verdict  returned  by  the  Jury,  and  it 
was  not  error  to  refuse  to  instruct  the  Jury 
I)eremptoriIy  to  return  a  verdict  for  defend- 
ant 

After  a  careful  review  »t  the  entire  record, 
we  find  no  error  requiring  a  reversal  of  the 
cause,  and  the  Judgment  of  the  trial  court  is 
affirmed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


(31  Okl.   629) 

McALBSTER-BiDWARDS  COAL  CO.  et  al.  v. 
STATE  ex  rel.  MARSHALL  et  al. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(SyUalut  hy  the  Court.) 

MANDAirns  (J  73*)— When  Lies. 

The  proper  function  of  a  writ  of  mandamus 
is  to  compel  the  doing  of  a  specific  thing,  some- 
thing which  can  be  neither  diminished  nor  sub- 
divided, and  is  not  an  appropriate  remedy  to 
compel  a  general  conrse  of  official  conduct  or  a 
long  series  of  continuous  acts,  as  it  is  iippossi- 
ble  for  the  court  to  oversee  the  performance  of 
such  duties. 

.[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §S  135,  144-149;    Dec.  Dig.  i  73.»] 

Error  from  District  Court,  Pittsburg  Coun- 
ty; PresUe  B.  Cole,  Judge. 

Application  by  the  State,  on  the  relation 
of  Sam  J.  Marshall  and  others,  for  writ  of 
mandamus  against  the  McAIester-E>dwards 
Coal  Company  and  others.  Judgment  for  re- 
lators, and  defendants  bring  error.  Revers- 
ed and  remanded. 

Stuart,  Gordon  &  'Uedtke,  for  plaintiffs  in 
error.  Lester  &  Hammond,  for  defendants 
In  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Pittsburg  county.  Sep- 
tember 13,  1909,  defendants  in  error,  as 
plaintiffs,  filed  their  petition,  in  which  it  is 
alleged  that  the  defendant  the  McAlester-Ed- 
wards  Coal  Company  is  a  corporation,  and 
that  Jones  Keener  and  Arthur  Craig  are 
mine  foremen  thereof;  that  the  said  coal 
company  is  engaged  in  the  business  of  mining 
coal,  and  has  employed  the  plaintiffs  as  coal 
miners ;  that,  in  order  to  perform  their  duties 
in  safety,  it  is  necessary  to  ha^e  sufficient 
props,  caps,  and  timbers  of  suitable  size  and 
length  at  the  face  of  their  respective  working 
places,  with  which  to  timber  the  mine  and 
make  it  safe;  that  under  the  law  it  is  made 
the  duty  of  the  said  coal  company  to  employ  a 
competent,  practical  mine  foreman  to  see  that 


plaintiffs  have  propa,  caps,  and  timbers  of 
suitable  size  and  of  proper  length  sent  into 
the  mine  and  delivered  to  the  working  face; 
that  they  have  requested  the  said  coal  com- 
pany and  Keener  and  Craig  to  perform  this 
duty,  which  they  have  failed  to  do.  The 
prayer  is  as  follows:  "Wherefore  relators 
pray  that  the  court  grant  an  alternative  writ 
of  mandamus  requiring  the  said  McAlester- 
Edwards  Coal  Company  and  Jones  Keener  and 
Arthur  Craig  to  furnish  to  your  relators,  and 
all  other  miners  working  in  their  said  mine  at 
Eklwards,  Okl.,  at  all  times,  such  timbers, 
props,  and  cap  pieces  as  are  necessary  to 
keep  their  working  places  in  a  safe  condi- 
tion, and  that  they  be  required  to  deliver 
them  at  the  face  of  their  working  places,  in 
said  mine,"  etc. 

On  this  petition,  an  alternative  writ  of 
mandamus  was  issued,  to  which  the  defend- 
ants filed  answer  setting  up,  among  a  number 
of  other  defenses,  that  the  matters  and 
things  set  out  in  the  petition  were  not  suffi- 
cient to  Justify  or  authorize  the  issuance  of 
the  writ  of  mandamus  against  them.  After 
trial  had,  the  court  issued  its  peremptory 
writ,  and  the  case,  after  motion  for  new  trial 
was  filed  and  denied,  has  been  brought,  on 
appeal,  to  this  court  for  review. 

Conceding  that  all  claims  made  by  plain- 
tiffs are  found  in  their  favor,  and  all  the 
other  defenses  presented  by  the  defendants 
are  adjudged  against  them,  the  determina- 
tion of  the  issue  presented  by  that  portion 
of  the  answer  of  the  defendants  above  noted, 
in  our  Judgment,  is  conclnsive  of  the  entire 
proceeding. 

Is  the  writ  of  mandamus  available  to 
plaintiffs  to  compel  the  defendants  to  furnish 
them,  at  all  times,  such  timbers,  props,  and 
caps  as  are  necessary  to  keep  their  working 
places  in  safe  condition,  and  to  require  them 
to  deliver  the  same  at  the  face  of  their  work- 
ing places? 

The  statute  relied  upon  by  plaintiffs,  and 
which,  for  the  purpose  of  this  hearing,  is  as- 
sumed to  be  valid,  is  found  in  the  Session 
Laws  of  Oklahoma  for  the  year  1909,  at 
pages  383,  384,  and  Is  section  2  of  article  1 
of  chapter  23,  and  reads  as  follows:  "The 
mine  foreman  shall  see  that  all  miners  in 
said  mine  are  supplied  at  all  times  with 
such  timbers,  props  and  cap  pieces  as  are 
necessary  to  keep  his  working  place  in  a  safe 
condition.  Such  timber  to  be  sawed  square  as 
near  as  possible  in  proper  length  to  fit  the 
working  place.  All  such  timbers,  props  and 
cap  pieces  shall  be  delivered  at  the  face  of 
the  miners'  working  place  in  said  mine  by 
company  men.  Timbers  in  this  section  shall 
mean  all  wood  to  be  used  by  said  miner, 
and  if  from  any  cause,  the  timbers  cannot 
be  supplied  where  required,  the  said  mine 
foreman  shall  instruct  the  person  to  vacate 
all  said  working  places  until  supplied  with 
the  timber  needed,  and  shall  see  that  all 
water  be  drained  or  hauled  out  of  all  work- 


•For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  t  Rep'r  Indexes 
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log  places  before  the  miner  enters,  and  as 
far  as  practicable,  kept  dry  while  the  miner 
l8  at  work.  The  term  'company  men'  as  nsed 
In  this  act  shall  mean  those  employed  regu- 
larly as  day  hands  and  paid  by  shift  wages." 

The  violation  of  any  of  these  duties  Is 
made  a  misdemeanor.  Under  the  forego- 
ing statute.  It  will  be  noted  that  the  tim- 
bers, props,  and  cap  pieces  which  are  to 
be  fnmished  are  such  as  are  necessary  to 
keep  the  miners*  working  place  In  a  safe 
condition.  And  that  the  same  are  to  be 
■awed  square,  as  nearly  as  possible,  and  of 
proper  length  to  fit  the  working  place.  And 
that,  U  from  any  cause  the  timbers  cannot 
be  supplied  where  required,  it  is  made  the 
duty  of  the  foreman  to  instruct  the  persons 
to  vacate  the  working  places  until  supplied 
with  the  timber  which  Is  needed.  It  will  be 
seen  at  a  glance  that  the  performance  of  the 
duties  required  by  this  act  would  be  as  vary- 
ing In  their  measure,  quantity,  and  necessity, 
«s  all  the  different  conditions  in  the  various 
mines  might  or  vwould  present;  and  that 
there  Is  no  definite,  certain,  specific  act  to  be 
done,  upon  which  the  court  may  place  its 
judicial  finger  and  say  that  herein  is  a  defi- 
nite duty  owed  and  a  thing  to  be  done  which 
has  been  neglected.  If  any  writ  could  be 
made  effective.  It  would  be  essential  to  de- 
termine In  every  Instance,  first,  whether  or 
not  there  was  a  necessity  for  the  props  and 
timbers  to  keep  any  particular  working  place 
In  a  safe  condition,  and  second,  what  should 
be  considered  to  be  the  proper  length  and 
size  to  fit  the  working  place,  so  as  to  make 
it  safe;  and  these  varying  and  uncertain  ele- 
ments would  of  necessity  further  depend,  not 
upon  a  specific  mandate  of  the  law,  but  upon 
the  Judgment  and  opinion  of  the  different 
mine  operatives  as  they  might  differently 
view  these  things,  both  from  their  actual 
contact  at  the  time  and  place*  as  well  as 
from  their  experience.  The  writ  "would 
therefore  virtually  make  of  the  court  an 
overseer  of  all  these  contingent  and  vary- 
ing duties  which,  from  the  nature  of  things. 
It  could  not  assume.  Furthermore,  it  is .  to 
be  noted  that  the  duty  demanded  to  be  per- 
formed is  a  continuing  one,  for  It  is  sought 
to  require  defendants  to  furnish  these  props 
and  timbers  at  all  times. 

That  mandamus  is  not  the  proper  remedy, 
and  Is  not  available  In  this  class  of  cases.  Is, 
we  believe,  declared  by  all  of  the  courts. 
Tbe  rule  Is  stated  in  19  Am.  ft  Eng.  Ehicy.  of 
Law,  p.  724,  as  follows:  "Mandamus  Is  not 
in  appropriate  remedy  to  compel  a  general 
coorae  of  official  conduct  or  a  long  series  of 
eontlnnons  acts,  as  It  Is  Impossible  for  the 
oonrt  to  oversee  the  performance  of  such 
duties.  The  proper  function  of  a  mandamus 
is  to  compel  tbe  doing  of  a  specific  thing; 
wmething  which  can  be  neither  diminished 
BOT  sobdivided."    See  13  Eucy.  P.  ft  P.  497; 


State  ex  rel.  Hawes  v.  Brewer  et  al.,  39 
Wash.  65,  80  Pae.  1001,  109  Am.  St  Kep.  858, 
4  Ann.  Cas.  197;  Jackson  v.  Cochran,  134 
Ga.  396,  67  S.  E.  825,  20  Ann.  Cas.  219; 
State  ex  rel.  v.  Associated  Press,  159  Mo.  410, 
60  S.  W.  91,  51  L.  R.  A.  151,  81  Am.  St' Rep. 
368;  People  ex  rel.  Lehmaler  v.  Inter  urban 
Street  Ry.  Co.,  177  N.  T.  296,  69  N.  E.  596; 
People  ex  rel.  National  Cigar  Co.  v.  Dulaney 
et  al.,  96  111.  503;  Diamond  Match  Co.  v. 
Powers,  51  Mich.  145,  16  N.  W.  314;  Iron 
Age  Pub.  Co.  V.  Western  Union  Tel.  Co.,  83 
Ala.  498,  3  South.  449,  3  Am.  St  Rep.  758. 

The  Supreme  Court  of  Washington,  dis- 
cussing this  question  in  the  case  of  State  ex 
rel.  Hawes  v.  Brewer  et  al.,  supra,  says: 
"The  demand  Is  for  a  continuing  course  of 
action.  The  writ  cannot  be  any  more  spe- 
cific than  the  petition,  and  the  writ  which 
must  necessarily  Issue  under  a  petition  of 
this  kind,  and  which  was  peremptorily  Is- 
sued, Is  no  more  effective  than  the  statute. 
Each  equally  commands  the  officer  to  per- 
form his  duty.  One  Is  the  announcement  of 
the  law  by  the  lawmaking  power;  the  other 
is  the  announcement  of  the  law  by  the  court. 
The  remedy  by  mandamus  contemplates  the 
necessity  of  indicating  the  precise  thing  to 
be  done.  It  is  not  adapted  to  cases  calling 
for  continuous  action,  varying  according  to 
circumstances.  It  is  the  office  of  mandamus 
to  direct  the  will,  and  obedience  Is  to  be  en- 
forced by  process  for  contempt  It  Is  there- 
fore necessary  to  point  out  the  very  thing  to 
be  done;  and  a  command  to  act  according  to 
circumstances  would  be  futile." 

This  case  is  distinguishable  from  the  case 
of  Oklahoma  City  v.  Oklahoma  City  Ry.  Co., 
20  Okl.  1,  93  Pac.  48,  16  L.  R.  A.  (N.  S.)  651, 
In  that  therein  there  was  a  definite,  specific, 
certain  service  to  be  performed  which  was 
neither  increased  nor  diminished  nor  render- 
ed uncertain  by  the  circumstances  under 
which  It  was  to  be  performed,  and  In  such 
cases  courts  have  held  that  the  writ  will 
issue. 

Tbe  statute  fixed  its  own  sanction;  it  pro- 
vided tbe  violation  of  the  act  should  be  a 
misdemeanor.  Such  a  trial  is  readily  avail- 
able In  a  court  always  open;  while  no  court 
could  keep  a  case  open  for  months  or,  per- 
haps, years  to  hear,  from  time  to  time,  pro- 
ceedings for  contempt  Iron  Age  Pub.  Co. 
V.  Western  Union  TeL  Co.,  supra.  And  re- 
lators have  a  t>etter  and  more  available  reme- 
dy within  the  statute  than  would  be  open  to 
them  through  the  writ  The  decisions  of  the 
courts  are  aU  against  the  use  of  the  writ  in 
a  case  of  this  kind. 

The  judgment  of  the  trial  court  Is  accord- 
ingly reversed,  and  the  cause  remanded,  with 
instructions  to  dismiss  the  same. 

TURNER,  0.  3.,  and  KANE  and  HATES, 
JJ.,  concur.    WIIXIAMSk  J.,  absent 
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SPRINGFIELD  FIRE  &  MARINE  INS.  C». 

V.  HOMEWOOD. 
(Supreme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(Syllahua  hv  the  Court.) 

1.  Insubancb  (§  500*)— Total  Loss— Liabil- 
ity  OF  OrFICEB. 

Where  a  fire  insurance  policy  was  written 
and  the  loss  occurred  while  section  3199  of 
Wilson's  Rev.  &  Ann.  St  1903  (wnicu  pi-ovmeu 
that  "all  insurance  companies  issuing  policies 
in  this  territory  shall  be  required  to  pay  in 
case  of  total  loss  the  full  amount,  and  in  case 
\  of  partial  loss  shall  be  required  to  pay  the 
amount  of  loss  so  sustained  for  which  the 
property  is  insured;  provided,  however,  that 
no  policy  shall  be  issued  which  shall  contain  a 
sum  greater  than  seventy-five  per  cent,  of  the 
value  of  the  property  so  insured"),  and  section 
3204  of  Wilson's  Rev.  &  Ann.  St  1903  (which 
provided  that,  "if  there  is  no  valuation  in  the 
policy  the  measure  of  indemnity  in  an  insur- 
ance against  fire  is  the  full  amount  stated  in 
the  policy;  but  the  effect  of  a  valuation  in  a 
policy  of  fire  insurance  is  the  same  as  in  a 
policy  of  marine  insurance"),  were  in  force,  the 
company  was  liable,  in  case  of  total  loss,  for 
the  full  amount  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1275,  1276;    Dec.  Dig.  »  500.»J 

2.  IN80BANCB     (J    493*)  —  Destbcction     bt 
Fire— Total  Loss. 

When  all  combustible  material  in  a  rail- 
road car  is  destroyed  by  fire,  leaving  only  the 
trucks  and  steel  used  in  its  construction,  and 
that  is  so  injured  by  the  fire  as  not  to  be  of 
use  in  rebuilding  the  car,  there  is  a  total  loss, 
within  the  meaning  of  the  fire  insurance  pol- 
icy, although  the  trucks  and  steel  may  be  worth 
a  small  per  cent,  of  the  original  vajue  of  the 
car  as  old  irons  or  scraps. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  fg  1266-1268;  Dec.  Dig.  g  493.*] 

8.  INSUKANCE    (§  -612*)— Total  Loss  — Ap- 
praisement. 

Where  there  was  a  total  loss  of  property 
covered  by  a  fire  insurance  policy,  governed 
by  the  provisions  of  sections  3199  and  3204 
of  Wilson's  Rev.  &  Ann.  St  1903,  no  appraise- 
ment was  necessary,  though  the  policy  pro- 
vided for  appraisement  as  a  condition  preced- 
ent to  bringing  suit  thereon. 

[EkI.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $|  1520-1528;  Dec.  Dig.  {  612.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Pottawatomie 
County;   George  C.  Abernathy,  Judge. 

Action  by  Harry  Homewood  against  the 
Springfield  Fire  &  Marine  Insurance  Com- 
pany. Judgment  for  plaintifF,  and  defend- 
ant brings  error.    Affirmed. 

Burwell,  Crockett  &  Johnson,  for  plaintiff 
In  error.  Blakeney  &  Maxey,  for  defendant 
in  error. 

ROSSER,  O.  This  was  an  action  on  a 
fire  insurance  i>oiicy  by  Harry  Homewood, 
Iiereinafter  called  plaintiff,  against  the 
Springfield  Fire  &  Marine  Insurance  Com- 
pany, hereinafter  called  defendant,  to  recov- 
er for  the  burning  of  a  certain  private  car, 
known  as  "Gertrude,"  the  property  of  the 
plaintiff.  The  policy  was  issued  September 
10,  1907,  for  one  year,  and  the  loss  occurred 


on  the  27th  of  November,  1907,  at  Tecumseta, 
in  this  state. 

[1]  There  arc  only  two  questions  raised  by 
defendant's  brief:  First  That  the  loss  was 
not  appraised  before  suit  was  brought,  as 
provided  by  the  policy.  It  was  stipulated  In 
the  policy  that,  in  case  of  a  disagreement  be- 
tween the  insurer  and  tlie  insured,  the  amount 
of  loss  should  be  determined  by  appraise- 
ment, the  insured  to  select  one  appraiser, 
the  company  another,  and  the  two  apprais- 
ers thus  selected  to  choose  the  third,  and  the 
three  to  appraise  the  property.  At  the  time 
the  policy  was  written,  and  when  the  loss 
occurred,  section  3199  of  Wilson's  Rev.  & 
Ann.  Stat,  was  in  force.  That  section  was 
as  follows:  "All  Insurance  companies  issning 
policies  in  this  territory  shall  be  required  to 
pay  in  case  of  total  loss  the  full  amount, 
and  in  case  of  partial  loss  shall  be  required 
to  pay  the  amount  of  loss  so  sustained,  for 
which  the  property  is  insured;  provided, 
however,  that  no  policy  shall  be  Issued 
which  shall  contain  a  sum  greater  than  sev- 
enty-five per  cent,  of  the  value  of  the  prop- 
erty 80  insured."  This  section  is  quoted  in 
Farmers^  &  Merchants'  Ins.  Co.  v.  Cuff,  116 
Pac.  435,  in  the  discussion  of  the  necessity 
of  appraising  property  destroyed  by  fire. 
Section  3204  of  Wilson's  Rev.  &  Ann.  Stats, 
was  also  in  force,  both  at  the  time  the  policy 
was  written  and  when  the  loss  occurred. 
That  section  provided  that,  "If  there  Is 
no  violation  in  the  policy,  the  measure  of 
Indemnity  in  an  insurance  against  fire'  is 
the  full  amount  stated  in  the  policy;  but 
the  effect  of  a  valuation  in  a  policy  of  fire 
insurance  is  the  same  as  In  a  policy  of  ma- 
rine insurance."  This  section  was  construed 
Id  the  case  of  Oklahoma  Farmers'  Mutual 
Indemnity  Association  v.  Mc(}orkle,  21  Okl. 
608,  97  Pac.  270.  In  that  case  it  was  held, 
under  that  section,  that,  "In  the  event  of 
total  loss,  the  amount  of  insurance  mention- 
ed in  the  i)olicy  was  payable  absolutely, 
without  further  evidence  as  to  the  actual 
loss."  See,  also.  Word  v.  Southern  Mutual 
Ins.  Co.,  112  Ga.  685,  37  S.  E.  897;  Havens 
V.  Germania  Fire  Ins.  Co.,  123  Mo.  403,  27 
S.  W.  718,  26  L.  R.  A.  107,  45  Am.  St.  Rep. 
570;  Lancashire  Fire  Ins.  Co.  v.  Bush,  60 
Neb.  116,  82  N.  W.  313;  Oshkosh  Gaslight 
Co.  V.  Germania  Fire  Ins.  Co.,  71  Wis.  454, 
37  N.  W.  819,  5  Am.  St.  Rep.  233;  Rellly  v. 
Franklin  Ins.  Co.,  43  Wis.  449,  28  Am.  Rep. 
552.  Both  these  sections  were  repealed  by 
the  act  of  March  23,  1909  (Laws  1909,  c. 
21,  art  2). 

[2]  Two  questions  then  arise.  The  first 
is,  Was  there  a  total  loss?  And  the  sec- 
ond. If  the  loss  was  total,  was  appraise- 
ment necessary?  It  appears  from  the  evi- 
dence that  everything  combustible  in  and 
about  the  car  was  burned,  and  all  of  the 
car  that  could  bum  was  burned,  and  all  of 
the  contents  that  could  be  burned  were  burn- 


*For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  BSp'r  Indexes 
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ed.  All  that  was  left  was  the  Iron  and  steel 
work  of  the  car,  and  that,  according  to  the 
testhnony,  was  so  Injured  and  changed  by 
tbe  fire  as  to  make  it  Incapable  of  use  in 
another  car,  and  had  no  value,  except  as 
scrap  iron  or  rubbish.  It  was  then  a  total 
loss,  so  far  as  it  was  possible  for  fire  to 
make  it  a  total  loss. 

In  tbe  case  of  Seyk  v.  Millers'  Nat  Ins. 
Co.,  74  Wis.  67,  41  N.  W.  443,  3  L.  R.  A. 
523,  where  a  similar  question  was  inrolved, 
the  court  said:  "Were  the  insured  buildings 
wholly  destroyed,  within  the  meaning  of  sec- 
tion 1943?  The  evidence  is  that  all  the  com- 
bustible material  in  the  structures  was  de- 
stroyed, and,  although  portions  of  the  brick 
walls  were  left  standing,  yet  they  were  use- 
less as  walls,  and  many,  perhaps  most,  of 
the  bricks  therein  were  st>oiled  by  the  heat 
It  cannot  be  doubted  that  the  identity  and 
spedflc  character  of  the  insured  buildings 
were  destroyed  by  fire,  although  there  was 
not  an  absolute  extinction  of  all  the  parts 
thereof.  This  was  an  entire  destruction  of 
the  bnllding,  within  the  meaning  of  the 
statnte." 

In  Palatine  Ins.  Co.  v.  Weiss,  109  Ky.  464, 
56  S.  W.  509,  the  court  said:  "It  is  unneces- 
sary to  multiply  citations  from  authorities 
bearing  upon  this  question.  It  is  the  opinion 
of  the  court  that  the  words  "total  loss," 
whoi  applied  to  a  building,  do  not  mean  that 
the  materials  of  which  Jthe  building  was 
composed  were  all  totally  destroyed  and  ob- 
literated. It  Is  not  necessary  that  all  of 
the  parts  and  materials  composing  the  build- 
ing should  be  absolutely  and  physically  de- 
stroyed; but  the  inquiry  always  is:  Does 
the  insured  building,  after  the  ^re,  still  ex- 
ist preserving  substantially  its  identity,  or 
bas  it  become  so  broken  and  disintegrated 
tbat  it  cannot  be  designated  as  the  structure 
which  was  Insured?  There  may  be  a  total 
loss,  within  the  meaning  of  the  statute,  even 
though  some  parts  of  the  building  may  re- 
main standing  after  the  fire.  See  Wood,  Ins. 
i  107;  May,  Ins.  i  420a ;  Ostr.  Ins.  (2d  Ed.) 
i  610;  Bid.  Ins.  S  1375;  Joyce,  Ins.  SI  3025, 
308O;  Beach,  Ins.  i  890;  Black,  Law  Diet 
"Total  Loss";  Judah  v.  Randal  [2  Gaines, 
Cas.  (N.  T.)  324];  Harriman  v.  Insurance 
Co.,  49  Wis.  71,  5  N.  W.  12."  See,  also, 
Mnrphy  y.  Am.  Cent  Ins.  Co.,  26  Tex.  Civ. 
App.  241,  54  S.  W.  407 ;  Havens  v.  Gennania 
Fire  Ins.  Co.,  123  Mo.  403,  27  S.  W.  718,  26 
U  R.  A.  107,  45  Am.  St  Rep.  670;  O'Keefe 
V.  Liverpool,  London  &  Globe  Ins.  Co.,  140 
Mo.  558,  41  S.  W.  922,  39  L.  R.  A.  819;  Ham- 
bnrg-Bremen  Fire  Ins.  Co.  v.  Garlington, 
66  Tex.  103,  18  8.  W.  337,  59  Am.  Rep.  613; 
Williams  V.  Hartford  Ins.  Co.,  54  Cal.  442, 
35  Am.  Rep.  77. 

In  Liverpool,  London  &  Globe  Ins.  Co.  v. 
Heckman,  64  Kan.  888,  67  Pac.  879,  the 
court  said:  "The  phrase  'total  loss,'  or  its 
equivalent  'wholly  destroyed,'  as  used  when 
applied  to  tbe  subject  of  insurance,  does  not 


contemplate  the  entire  annihilation  or  ex- 
tinction of  the  property  insured.  Nor  does 
it  require  that  any  portion  of  the  property 
remaining  after  the  loss  shall  have  no  value 
for  any  purpose  whatever;  but  it  means 
only  destruction  of  the  property  Insured  to 
such  extent  as  to  deprive  it  of  tbe  character 
in  which  it  was  insured." 

When  the  car  'was  burned,  nothing  re- 
mained but  the  debris  or  scraps.  Although 
they  may  have  bad  some  value,  3  or  3%  per 
cent,  of  tbe  total  value,  still  it  was  destroyed 
as  a  car;  and  fire  had  done  all  the  damages 
it  was  possible  for  fire  to  do  it  X>estruc- 
tlon  by  fire,  so  far  as  fire  could  destroy, 
was  tbe  thought  that  was  in  the  parties' 
minds  at  the  time  the  policy  was  written. 
Total  loss  occurred,  within  the  meaning  of 
the  policy,  when  everything  was  destroyed 
that  fire  could  destroy. 

[3]  It  is  obvious  that  if  tbe  total  amount 
of  tbe  policy  was  payable  in  the  event  of 
total  loss  no  appraisement  was  necessary. 
The  amount  of  the  policy  was  the  amount 
payable,  and  there  was  nothing  to  appraise. 
While  the  exact  point  was  not  decided  in 
either  case,  the  reasoning  of  both  Oklahoma 
Farmers'  Mutual  Indemnity  Association  v. 
McCorkle,  21  Okl.  606,  97  Pac.  270,  and  the 
Farmers'  &  Merchants'  Ins.  Co.  v.  Cuff, 
116  Pac.  435,  leads  to  this  conclusion.  In 
the  case  of  Oshkosb  Gaslight  Co.  v.  Ger- 
manla  Fire  Ins.  Co.,  71  Wis.  454,  87  N.  W. 
819,  5  Am.  St  Rep.  233,  the  court  speaking 
of  a  similar  statute  to  tbe  one  in  force  at 
the  time  the  policy  in  this  suit  was  writ- 
ten and  tbe  loss  occurred,  said:  "Tbe  stat- 
ute must  be  regarded  as  a  part  of  the  con- 
tract of  insurance,  and  tbe  amount  written 
in  the  policy  as  liquidated  damages  agreed 
upon  by  the  parties  conclusively  in  such  con- 
tract" In  Lancashire  Ins.  Co.  v.  Bush,  60 
Neb.  116,  82  N.  W.  318,  the  court  said:  "The 
statute,  which  is  to  be  regarded  as  part  of 
the  contract  Axes  conclusively  the  worth 
of  the  building  which  is  tbe  subject  of  insur- 
ance. If  the  property  is  wholly  destroyed, 
its  actual  value  is  not  to  be  determined  by 
evidence,  agreement,  or  ai^Itration.  The 
damages  are  liquidated,  and  the  measure  of 
recovery  already  ascertained."  A  large  num- 
ber of  cases,  among  which  are  German  Ins. 
Co.  V.  Eddy,  36  Neb.  461,  54  N.  W.  856,  19 
L.  R.  A.  707,  O'Keefe  v.  Liverpool,  London  & 
Globe  Ins.  Co.,  140  Mo.  558,  41  S.  W.  922, 
39  L.  R.  A.  819,  Baker  v.  Phoenix  Ins.  Co.,  57 
Mo.  App.  659,  Hartford  Fire  Ins.  Co.  v.  Bour- 
bon County,  115  Ky.  109,  72  S.  W.  739,  Am. 
Cent  Ins.  Co.  v,  Noe,  75  Ark.  406,  88  S.  W. 
672,  Marshall  v.  Am.  Guarantee  Mut  F.  Ins. 
Co.,  80  Mo.  App.  18,  and  ^tna  Ins.  Co.  v. 
Shacklett  (Tex.  Civ.  App.)  57  8.  W.  583,  sus- 
tain the  doctrine  that,  under  statutes  similar 
to  the  one  governing  this  case,  no  appraise- 
ment is  necessary,  although  stipulated  for 
in  the  policy;  and  it  was  held  in  Penn.  Fire 
Ins.  Co.  v.  Drackett  63  Ohio  St  41,  57  N. 
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E.  962,  81  Am.  St  Rep.  608,  and  Seyk  v. 
Mlllere'  Nat.  Ins.  Co.,  74  Wis.  67,  41  N.  W. 
443,  3  L.  B.  A.  523,  that  a  voluntary  sul)- 
misslon  to  arbitration  did  not  preclude  the 
insured  from  recovering  the  face  of  the  pol- 
icy, where  there  was  a  total  loss,  though 
the  award  was  for  a  less  amount. 

Defendant's  second  contention  is  that  the 
court  erred  in  permitting  Gertrude  Home- 
wood,  the  wife  of  plaintiff,  to  testify  in  the 
case.  The  execution  of  the  policy  is  admit- 
ted, and  the  destruction  of  the  property  by 
fire  was  amply  proved  by  several  witnesses, 
both  for  the  plaintiff  and  the  defendant. 
Mrs.  Homewood's  testimony  was  entirely  im- 
material. It  was  not  necessary  to  prove 
the  value  of  the  property.  Marshall  v.  Am. 
Guarantee  M.  F.  Ins.  Co.,  80  Mo.  App.  18. 
When  the  execution  of  the  policy  was  shown, 
and  the  destruction  proven  to  be  a  total  loss, 
the  liability  of  the  company  was  establish- 
ed. These  facts  were  practically  admitted 
by  the  company  and  were  proven  by  the  oth- 
er witnesses.  Whether  Mrs.  Homewood's 
evidence  was  competent  or  not  cannot  affect 
the  decision  of  the  case.  However,  she  tes- 
tified that  she  had  full  control  of  the  car 
and  the  contents  in  the  absence  of  her  hus- 
band, and  her  testimony  was  confined  to 
conditions  and  transactions  existing  and  oc- 
curring in  his  absence.  Her  testimony  ap- 
pears to  have  been  competent. 

The  judgment  should  l>e  aOirmed, 

PER  CURIAM.    Adopted  in  whole. 

(7  Okl.  Cr.  190) 

GOBEN  V.  STATE. 

(Criminal  Court  of  Appeals  of  Olclahoma. 

April  17,  1912.) 

(SyUabut  by  the  Court.) 

Cbihinai,  IiAw  (J  083*)— Evidence  Reflect- 
ing ON  Prosecution— Rebuttal. 

Where  the  defendant  testifying  on  his  own 
behalf  voluntarily  makes  a  statement  irrelevant 
to  the  issue,  obvioualy  intended  to  cast  reflec- 
tion upon  the  prosecuting  officials,  evidence  is 
admissible  to  impeach  and  refute  such  state- 
ment by  cross-examination  of  the  defendant, 
and  by  direct  evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijaw,  Cent.  Dig.  S§  1615-1617;  Dec  Dig.  { 
683.*] 

Appeal  from  Comanche  County  Court; 
James  H.  Wolverton,  Judge. 

O.  O.  Goben  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Affirmed. 

Al  Jennings,  of  Oklahoma  City,  and  Ste- 
vens &  Myers,  of  Iiawtou,  for  plaintiff  in  er- 
ror. Smith  C.  Matson,  Asst.  Atty.  Gen.,  and 
J.  A.  Fain,  Co.  Atty.,  of  Lawton,  for  the 
State. 

DOYI^E,  J.  Plaintiff  In  error  was  tried 
and  convicted  on  an  information  charging 
him  with  an  unlawful  sale  of  whislcy  on  the 
2l8t  day  of  January,  1910.    The  testimony  is 

*F«r  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexea 


conclusive  as  to  the  guilt  of  the  defendant. 
The  defendant  testified  on  his  own  behalf, 
and  in  bis  testimony  admitted  tliat  be  was 
engaged  in  the  unlawful  sale  of  intoxicating 
liquors  as  a  business  in  Comanche  county  pri- 
or to  January  1,  1910,  and  that  he  bad  a 
privilege  to  sell  it  from  the  sheriff  with  the 
county  attorney's  consent  for  services  ren- 
dered by  him  in  getting  a  man  by  the  name 
of  Hammer  out  of  the  country,  who  was  go- 
ing to  sue  the  sheriff  and  county  attorney. 
The  defendant  complains  that  lncomi)etent, 
irrelevant,  and  Immaterial  testimony  was 
admitted  over  his  objection  as  a  part  of  hia 
cross-exam  ina  tion. 

We  think  that  this  testimony  was  prop- 
erly admitted.  The  defendant  voluntarily 
made  this  issue,  and  the  county  attorney  ac- 
cepted it  To  have  refused  the  county  attor- 
ney" the  privilege  of  disproving  it  by  further 
cross-examination  of  the  defendant  would 
have  been  rank  injustice.  The  testimony 
complained  of  l)ears  directly  upon  this  state- 
ment The  defendant  testified  tliat  at  the 
time  this  "privilege"  was  given  he  was  en- 
gaged in  business  on  the  north  side  of  G 
street  next  to  Cotney's  drug  store.  He  of- 
fered in  evidence  a  check  for  $25  dated  and 
paid  June  17,  1909,  which  be  stated  was  giv- 
en Hammer  in  furtherance  of  his  alleged 
agreement  with  the  sheriff  and  county  attor- 
ney to  get  him  out  of  the  country,  and  that 
Ilanmier  immediately  left.  The  evidence  of 
the  defendant  on  further  cross-examination 
shows  that  at  the  time  of  this  alleged  agree- 
ment he  was  not  on  C  street,  but  was  still 
engaged  in  business  in  the  Budwciser  Pool 
Hall  on  D  street,  with  his  brother,  C.  L.  Go- 
ben, and  J.  B.  Sims,  during  the  months  of 
June,  July,  and  a  part  of  August  1909,  and 
that  dtaring  this  time  numerous  prosecutions 
had  been  filed  against  him,  C.  L.  Gol)en,  and 
J.  B.  Sims  for  selling  whisky  in  the  Bud- 
welser  Pool  Hall,  upstairs  and  downstairs, 
and  that  the  building  was  closed  by  injunc- 
tion brought  by  Mr.  Fain,  the  county  attor- 
uey.  The  testimony  complained  of  relates 
directly  to  these  facts  to  disprove  the  de- 
fendant's voluntary  statement  that  be  bad 
the  privilege  of  selling  whisky. 

The  testimony  complained  of  Is  in  part  as 
follows:  "Q.  Your  brother,  C.  L.  Goben,  tias 
been  found  guilty  by  a  jury?  A.  Yes,  sir. 
Q.  Your  brother-in-law,  J.  B.'  Sims,  has  bee:i 
convicted,  has  he  not,  in  this  court?  A.  Yes, 
sir.  Q.  He  had  been  convicted  prior  to  tliat 
time,  tiadn't  be.  Doctor?  A.  Yes,  sir.  Q. 
Your  brother,  C.  Li.  Goben,  Iiad  l>een  con- 
victed prior  to  that  time,  hadn't  he?  A.  Yes, 
sir.  Q.  You  were  a  witness  for  bim  on  that 
occasion,  was  you  not?  A.  Yes,  sir;  I  think 
so.  Q.  Now,  you  were  doing  business  up- 
stairs there,  and  I  closed  the  place  of  busi- 
ness, didn't  I?  (No  answer.)  Q.  You  had 
full  protection  from  the  county  attorney? 
How    many    prosecutions    have    been    filed 
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against  yon?  A.  I  don't  remember."  This 
testimony  followed  tlie  further  voluntary 
statement  of  the  defendant  that  he  had  the 
"privUege"  to  sell  whisky,  to  wit:  "Q.  And 
8lnce  yon  have  stopped  selling  over  there 
;oa  say  you  haven't  sold  any  whisky  to  any- 
body? A.  Weil,  yes;  I  have  sold  some.  Mr. 
Le  Fors  said  I  was  the  only  man  who  could 
get  In  with  the  fellows  In  the  east  end  of 
town,  and  he  said  for  me  to  go  down  in  the 
east  end  of  town  and  go  in  partnership  with 
Simpson,  and  I  said,  'Yon  see  Fain;'  and  he 
said  he  went  to  see  Fain,  and  Mr.  Fain  said, 
'Yon  go  ahead;'  and  I  went  in  partners  with 
Charlie  Simpson,  and  we  sold  whisky." 

This  statement  of  the  defendant  relating 
to  hla  "privilege"  was  voluntary.  The  state 
had  the  right  to  challenge  these  voluntary 
statements  on  cross-examination.  The  testi- 
mony was  competent,  relevant,  and  material 
on  this  Issue  raised  by  the  defendant.  The 
obvious  and  evident  purpose  of  the  defend- 
ant was  to  besmirch  the  character  of  the 
county  officials  responsible  for  his  prosecu- 
tion. 

It  Is  Immaterial  to  the  questions  presented, 
and  it  would  be  profitless,  to  review  the  glar- 
big  contradictions  and  inconsistencies  in  the 
te&thnony  of  the  witnesses  for  the  defense 
upon  this  issue.  One  or  two  being  admittedly 
ex-convicta,  their  perjured  statements  need 
no  contradiction  from  witnesses  for  the  state. 
Suffice  it  to  say  that  SherifC  Le  Fors  testi- 
fied that  he  liad  no  such  conversation  with 
the  defendant,  or  with  the  county  attorney, 
Mr.  Fain;  that  neither  he  nor  the  county  at- 
torney had  ever  authorized  the  defendant  to 
sell  whisky,  but,  on  the  contrary,  the  county 
attorney  tiad  been  prosecuting  the  defendant 
Gotten,  and  had  been  diligently  trying  to  con- 
vict him;  and  that  he  had  instructed  the 
sheriff  to  catch  the  defendant  whenever  he 
could. 

With  reference  to  the  alleged  agreement 
wherein  the  defendant  stated  that  he  was 
privileged  to  sell  whisky  if  he  would  get 
Hammer  out  of  the  country,  the  defendant 
testified  that  this  agreement  and  conversa- 
tion took  place  in  the  county  attorney's  of- 
fice in  the  Keegan  Building  at  a  meeting 
with  him  there  one  night  by  appointment  the 
latter  part  of  July. 

Mr.  Fain,  county  attorney,  testified  that 
the  defendant  did  request  a  meeting  with 
him  by  calling  him  up  over  the  phone  one 
evening  after  he  had  gone  home;  that  be 
liad  repeatedly  declined  theretofore  to  talk 
with  the  defendant  unless  some  reputable 
citizen  was  present;  that  on  this  occasion 
he  consented  and  immediately  called  up  tJn- 
dersherift  Sam  Elrod  over  the  phone,  and 
requested  him  to  meet  him  down  town.  Ac- 
cordingly they  met,  and  the  county  attorney 
requested  Elrod  to  secrete  himself  against 
the  door  to  the  room  where  he  would  place 
Goben,  so  that  he  could  hear  all  that  was 
said.     Accordingly,   at  the  appointed  time, 


Elrod  was  concealed  when  the  defendant 
came  into  the  -room,  and  heard  the  entire 
conversation.  Both  Elrod  and  the  county 
attorney  testified  that  no  such  conversation 
or  agreement  was  had;  that  Hammer's  name 
was  not  mentioned;  that  they  had  never 
heard,  of  Hammer  making  any  complaint 
against  the  sheriff  or  threatening  him  with 
suit,  but  that  the  real  and  only  subject  of 
conversation  was  that  Goben  wanted  the  priv- 
ilege of  selling  "Amber  Mead"  at  the  ap- 
proaching county  fair,  and  that  the  county 
attorney  positively  refused  to  allow  him  to 
do  so;  and  that  there  was  no  "Amber  Mead" 
sold  and  positively  no  privilege  given  him 
to  sell  any  kind  of  liquor.  This  conversa- 
tion was  more  than  a  month  after  the  check 
was  given  to  Hammer.  This  man  Hammer 
had  pleaded  guilty  to  impersonating  an  of- 
ficer in  representing  himself  to  be  a  deputy 
sheriff  of  Caddo  county,  and  thereby  induced 
the  sheriff  Le  Fors  to  turn  over  to  him  a 
horse  thief  apprehended  in  Comanche  coun- 
ty on  a  telegram  from  the  sheriff  of  Caddo 
county,  and  it  developed  that  Hammer  was 
not  a  deputy  sheriff,  but  was  a  partner  of 
the  horse  thief,  and  released  him  as  soon  as 
he  got  out  of  town.  He  served  his  sentence, 
and  never  claimed  any  cause  of  action 
against  the  sheriff. 

Further  review  or  comment  on  the  testi- 
mony would  be  profitless.  Suffice  it  to  say 
that  the  members  of  this  court  k^ow  Mr. 
Fain,  county  attorney  of  Comanche  county, 
and  know  him  to  be  a  gentleman  of  unques- 
tioned integrity  and  ability  of  the  highest 
order,  and  his  arduous  devotion  to  duty  and 
unparalleled  success  in  the  prosecution  of 
criminals  commands  for  him  the  respect  and 
confidence  of  the  people  and  of  the  courts. 

The  judgment  of  the  county  court  of  Com- 
anche county  will  be  afiirmed.  Mandate  to 
issue  forthwith. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J, 
concur. 


(n  Okl.  tt4) 

SAWYERS  T.  SCHTTjER  et  al. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(Byllaiui  by  the  Court.) 
Replevin  (§  88*)— Demurrer  to  Evidence. 

Evidence  examined,  and  held  that  tlje 
court  did  not  err  in  overruling  a  demurrer 
thereto  and  leaving  the  question  of  fact  in- 
volved to  the  jury,  under  proper  instructioDS. 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §§  343-348;   Dec.  Dig.  $  88.»] 

Error  from  District  Court,  Pittsburg 
County;   Preslie  B.  Cole,  Judge. 

Action  by  Antone  Schuler  and  others 
against  R.  C.  Sawyers.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

E.  Allan  Boyd  and  W.  H.  Moore,  for 
plHlntiff  in  error.  Wallace  Wilkinson,  for 
defendants  in  error. 


•Per  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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TUBNER,  C.  J.  Tbla  Is  a  suit  in  repley- 
in,  brouglit  originally  before-  a  United  States 
commissioner  in  Indian  Territory,  for  a  set 
of  butdier  tools  of  tlie  value  of  $70.90. 
There  was  Judgment  for  plaintiffs  before 
the  commissioner  and  in  the  district  court 
of  Pittsburg  county,  to  wbicli  it  was  ap- 
pealed.   Defendant  brings  the  case  liere. 

As  the  first  assignment  is  that  the  court 
erred  in  the  admission  of  testimony  over 
objection,  we  cannot  consider  it,  for  the 
reason  that  said  assignment  fails  to  com- 
ply with  rule  25  of  this  court  (95  Pac.  viii). 

The  next  is  that  the  court  erred  In  over- 
ruling defendant's  demurrer  to  the  evidence. 
There  is  no  dispute  as  to  the  essential  facts. 
On  this  point,  the  evidence  disclosed  that 
on  August  27,  1904,  Antone  Schuler  and 
Louise  Schuler,  defendants  in  error,  plain- 
titts  below,  were  the  owners  of  a  small 
borne  and  a  butcher  shop,  wtiich  they  ran, 
in  McAlester,  then  Indian  Territory;  tliat 
on  said  day  they  entered  into  a  written 
agreement  with  R.  C.  Sawyers,  plaintiff  in 
error,  to  sell  the  same  to  him  for  $1,450  and 
talce  cattle  in  payment,  less  $700,  due  on  a 
mortgage  outstanding  against  the  home, 
which  Sawyers  agreed  to  pay  out  of  the 
proceeds  of  certain  cattle  which  be  was  au- 
thorized to  sell,  and  less  $25  per  month  for 
eight  months  thereafter,  during  which  it 
was  agreed  they  might  remain  in  posses- 
sion, and  until  the  purchase  price  was  paid; 
that,  pursuant  to  said  agreement,  they  made 
to  Sawyer  a  deed  to  the  realty,  which,  to- 
gether with  a  bill  of  sale  of  said  tools,  they 
placed  In  escrow,  with  the  understanding 
that  the  same  should  there  remain  until  the 
purchase  price  was  paid;  that,  pursuant  to 
said  agreement,  Sawyers  sold  part  of  the 
cattle,  paid  off  said  mortgage,  and  deliv- 
ered six  bead  of  said  cattle  to  plaintiffs,  but 
refused  to  deliver  more,  whereupon  they  de- 
clared the  contract  at  an  end,  and  notified 
the  escrow  not  to  deliver  said  papers,  but 
found  that  the  same  had  already  been  done; 
that  thereupon  plaintiffs  sued  defendant  for 
the  balance  of  the  purchase  price  of  all  the 
property.  Including  the  tools,  and  to  enforce 
a  vendor's  lien  against  the  realty,  and  de- 
fendant sued  plaintiffs  for  the  possession 
of  the  realty;  that,  pending  these  suits, 
plaintiffs  loaned  the  tools  to  a  neighbor, 
whereupon  defendant,  by  displaying  his  bill 
of  sale  therefor  and  claiming  to  be  the  own- 
er, got  possession  of  them;  that  thereaft- 
er it  was,  in  effect,  agreed  that  if  the  Schu- 
lers  would  pay  Sawyers  the  money  he  liad 
expended  in  the  transaction  and  10  per 
cent  interest  thereon  that  he  would  accept 
the  same  and  put  the  Schulers  in  statu  quo; 
that  the  money  was  accordingly  paid, 
whereupon,  on  November  15,  1005,  it  was 
agreed,  in  writing,  between  plaintiffs  and 
defendant  that  said  suits  "be  and  are  here- 
by settled  and  compromised";  that  the 
Schulers    thereby    agreed    to    pay    Sawyers 


"$1,040.75  on  or  before  the  1st  day  of  De- 
cember, 190B,"  which  they  did,  and  by 
wblcli,  when  paid.  It  was  further  agreed 
"all  matters  in  reference  to  said  suits  are 
hereby  settled  In  full,  each  suit  to  be  dis- 
missed by  plaintiff  therein  at  his  own  cost, 
which  was  done;  that  thereupon  the  Schu- 
lers demanded  of  Sawyers  possession  of  the 
tools,  which  was  refused,  whereupon  this 
suit  was  brought. 

In  overruling  the  demurrer  and  leaving 
It  to  the  jury  to  say  whether  the  tools,  un- 
der all  the  facts  and  circumstances,  were 
embraced  within  the  terms  of  the  settle- 
ment, there  was  no  error.  As  this  was 
done  under  proper  Instructions,  the  judg- 
ment of  the  trial  court  is  affirmed.  All 
the  Justices  concur. 

(to  Okl.   2<2) 
LOOKABAUGH  ▼.  BOWMAKRR. 
(Sapreme  Court  of  Oklahoma.    Oct  19, 1911.) 

(BpHahut  hv  tk«  Court.) 

1.  New  Trial  (f  166*)  —  Pbooebdiros  to 
Pbocdbb— Ekception  op  Evidence. 

As  our  statute  (Snyder's  Statute*  1909,  f 
5829)  imposes  upon  the  trial  judge  the  fluty 
to  hear  and  decide  a  petition  for  new  trial  on 
the  grounds  of  newly  discovered  evidence,  filed 
after  the  term,  it  is  not  error  to  consider  all 
competent  evidence  offered  tending  to  show 
that  such  a  new  trial  would,  or  would  not, 
probably  produce  a  different  result 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent  Dig.  f{  238-244,  246-249;    Dec.  Dig.  S 

2.  New  Tbial  (g  11*) —Grounds  — Newly 
DiscovEBED  Evidence — Cumulative  Evi- 
dence. 

It  Is  not  error  to  strike  from  the  files  a 
second  petition  for  a  new  trial,  filed  more  than 
a  year  after  the  judgment  was  rendered,  which 
seeks  to  reopen  an  order  denying  the  first  pe- 
tition where  the  only  evidence  proposed  on  th«» 
second  hearing  is  merely  cumulative  to  that 
offered  on  the  first. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  §|  14-16;  Dec.  Dig.  S  11.*] 

3.  New  Tbial  (S  108*)— Grounds— Newlt 
Discovered    Evidence— Probable   Effect. 

A  petition  for  new  trial  on  the  ground  of 
newly  discovered  evidence  should  be  denied, 
unless,  after  a  bearing  on  the  petition,  it  ap- 
pears that  the  newly  discovered  evidence  is 
of  such  weight  and  character  as  probalily  to 
produce  a  different  result. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i$  226,  227;  Dec.  Dig.  |  108.*] 

4.  New  Tbial  (§  99*)— Powers  of  Succes- 
soB  AS  TO  Pbocebdinob  Befork  Fobmeb 
Judge. 

If  a  petition  for  a  new  trial  comes  on  to 
be  heard  after  the  judge's  term  of  office  expires 
and  his  successor  is  in  office,  it  is  not  the  dut:? 
of  the  successor  to  grant  the  petition,  as,  of 
course,  when  a  transcript  of  the  evidence  on 
the  former  hearing  is  presented  and  considered 
in  connection  with  the  newly  discovered  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  |§  201,  207;   Dec.  Dig.  i  99.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Blaine  County; 
James  B.  Tolbert,  Judge. 


*For  other  cases  see  same  topic  and  sectlOD  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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Action  b7  Jobs  P.  Bowmaker  against  I.  H. 
T'OOkabangh.  From  an  order  denying  de- 
fendant's petition  for  a  new  trial  on  the 
ground  of  newly  dtacoyered  evidence,  he 
brings  error.    Affirmed. 

I.  H.  Lookabaugh  and  Dale  &  Blerer,  for 
plaintiff  In  error.  A.  L.  Emery,  for  defend- 
ant In  error. 

AMBS,  C.  The  question  Involved  In  thlM 
case  Is  whether  the  trial  court  erred  in  deny- 
ing a  petition  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  filed  after  the 
term  at  which  the  judgment  was  rendered. 
Bowmaker,  the  defendant  in  error,  plaintiff 
below,  brooght  this  action  against  Ijooka- 
baugh,  the  plalntUf  in  error,  defendant  be- 
low, to  cancel  a  mortgage  alleged  to  have 
been  procured  by  fraud.  The  case  was  tried 
without  the  intervention  of  a  Jury,  and  a  de- 
cree was  rendered  by  the  court  sustaining 
the  diarges  of  fraud.  An  appeal  was  taken 
to  this  court,  and  the  cause  was  affirmed. 
Lookabaugh  v.  Bowmaker,  21  Okl.  489,  9& 
Pac.  6S1.  In  the  opinion  delivered  by  Mr. 
Justice  Hayes  the  facts  are  somewhat  fully 
stated,  and  it  is  unnecessary  to  repeat  them 
here.  The  case  was  tried  on  November  10, 
1905,  and  an  appeal  was  taken  to  tbe  Su- 
preme Court  where  the  opinion  was  handed 
down  June  24,  1008. 

The  Issue  involved  was  whether  or  not 
the  plaintiff  had  been  fraudulently  Induced 
to  sign  a  mortgage  upon  his  homestead.  He 
admitted  that  the  mortgage  should  have  been 
given  upon  another  quarter  section.  His 
evidence,  very  briefly  stated,  was  that  in  the 
trade  with  the  defendant  be  had  agreed  to 
give  a  mortgage  on  this  quarter  section;  that 
the  defendant  had  delivered  him  a  deed  to 
the  property  which  he  was  to  receive,  and 
that  he  had  delivered  to  the  defendant  a 
mortgage  in  accordance  with  his  agreement; 
that  be  had  been  represented  up  to  the  time 
of  the  exchange  of  these  papers  by  one  Con- 
verse; that  he  had  never  agreed  to  include 
his  homestead  in  tbe  mortgage,  and  had 
never  authorized  Converse  to  do  so;  that 
after  the  deal  was  closed  Converse  drove  to 
his  house  In  the  country  about  midnight, 
called  him  out  into  the  yard,  and  told  him 
that  the  mortgage  which  he  had  delivered  to 
the  defendant  had  been  mutilated  by  a  dog, 
and  tbat  be  wanted  him  to  execute  another 
exactly  the  same;  that  Converse  then  sub- 
mitted to  him  a  mortgage  identical  with  the 
one  which  be  had  executed  and  in  the  hand- 
writing of  Converse,  which  he  agreed  to 
sign;  that  Converse  then  put  the  new  mort- 
gage In  his  pocket,  and  they  returned  into 
the  house;  that  Converse  gave  him  the  old 
mortgage  which  he  claimed  had  been  mutilat- 
ed by  the  dog,  and  submitted  for  bis  signa- 
ture another  mortgage  which  be  thought  to 
be  tbe  one  which  he  had  read,  and  which  he 
signed  under  that  Impression;  tbat  he  then 
went  to  tbe  highway,  where  a  notary  public 


was  waiting,  and  acknowledged  It;  that,  In 
fact,  the  original  mortgage  had  not  been 
mutilated  by  a  dog,  but  bad  been  cut  out 
with  a  knife;  and  that  Converse  fraudu- 
lently substituted  tbe  mortgage  which  he 
signed  for  the  one  which  he  had  agn^ced  to 
sign.  The  defendant's  evidence  tended  to 
deny  .practically  all  of  the  plalntifTs  evi- 
dence. At  the  trial,  as  affecting  the  credi- 
bility of  the  plaintiff,  the  question  arose  as 
to  what  commission  he  was  paying  Con- 
verse, and  his  testimony  was  to  the  effect 
that  all  tbat  Converse  was  to  receive  was 
some  benefit  on  account  of  an  indebtedness 
of  $500  which  the  plaintiff  owed  him,  while 
Converse  testified  that  he  was  to  receive 
some  live  stock,  which  were  to  be  included  in 
the  sale  from  the'  defendant  to  the  plaintiff, 
but  as  to  which  the  plaintiff  denied  all 
Imowledge.  Likewise,  as  affecting  the  cred-' 
Ibllity  of  the  witnesses,  testimony  was  offer- 
ed tending  to  show  that  the  plaintiff  had  au- 
thorized Converse  to  agree  to  give  the  de- 
fendant a  mortgage  on  bis  homestead  in  ad- 
dition to  the  other  security.  Tbe  Issues  of 
fact  were  adjudged  In  favor  of  tbe  plaintiff 
and  the  mortgage  canceled  as  to  the  home- 
stead. On  May  12,  1906,  the  defendant  filed 
in  the  district  court  a  petition  for  a  new 
trial  on  the  ground  of  newly  discovered  -evl- . 
dence,  in  which  he  set  up  a  copy  <>f  what 
purports  to  be  an  instrument  in  writing, 
signed  by  the  plaintiff  on  the  day  before  the 
deal  was  closed,  authorizing  Converse  to  in- 
clude the  homestead  in  the  mortgage,  if 
necessary,  and  agreeing  that  Converse  should 
have  the  live  stock  (40  head  of  cattle  and  15 
head  of  horses)  as  Ills  commission.  The  pur- 
ported copy  was  certified  by  a  notary  pub- 
lic. On  September  1,  1906,  the  plaintiff  de- 
manded from  tbe  defendant  an  inspection  of 
the  original  instrument,  the  purported  copy 
of  which  was  attached  to  the  petition  for  a 
new  trial,  and  on  October  12  filed  a  motion 
to  require  the  defendant  to  permit  an  in- 
spection. The  motion  was  sustained  on  Oc- 
tober 16,  1906,  and  it  was  ordered  that  tbe 
original  instrument  be  delivered  to  the  clerk 
for  inspection.  This  order  was  never  com- 
plied with.  The  petition  for  new  trial  re- 
mained in  this  situation  until  December  1, 
1908,  when  the  plaintiff  demanded  a  hearing 
on  It,  which  was  had,  and  evidence  was  of- 
fered by  tbe  defendant,  the  substance  of 
which  was  that  the  witnesses  had  seen  the 
instrument  purporting  to  be  signed  by  the 
plaintiff,  and  that  it  appeared  to  be  his 
signature,  but  tbat  the  Instrument  itself  was 
lost.  The  plaintiff  testified  that  he  had  no 
recollection  of  ever  having  seen  such  .a  writ- 
ing. The  court  denied  the  petition  for  re- 
hearing. On  the  8th  of  March,  1900,  the 
defendant  filed  a  supplemental  petition  for  a 
new  trial  on  the  ground  of  additional  newly 
discovered  evidence,  consisting  of  an  affi- 
davit of  the  notary  public  who  certified  the 
copy  of  tbe  writing  :that  he  also  knew  the 
plaintiff's  signature,  and  tliat  in  his  opinion 
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It  was  genalne.  The  plaintiff  filed  a  motion 
to  strike  this  supplemental  petition  from  the 
flies,  which  was  sustained,  and  the  ques- 
tions InToIved  on  this  appeal  grow  out  of  the 
mllngs  of  the  court  on  these  petitions  for 
new  trial. 

[1]  The  first  error  alleged  Is  that  the  court 
erred  In  permitting  the  plaintiff  on  the  bear- 
ing of  the  petition  for  a  new  trial  to  testify 
that  be  bad  never  seen  the  written  instru- 
ment, a  copy  of  which  purported  to  have 
been  signed  by  him,  and  it  was  argued  that, 
if  this  written  instrument  was  genuine,  It 
was  of  such  a  nature  as  to  insure  a  differ- 
ent result  In  a  new  trial,  and  that  the  ques- 
tion as  to  whether  or  not  it  was  a  forgery 
should  not  be  tried  on  a  petition  for  a  new 
trial,  but  should  be  submitted  in  determin- 
ing the  merits  of  the  case  after  the  petition 
bad  been  granted.  Our  statute  permits  a 
new  trial  to  be  granted  on  the  ground  of 
newly  discovered  evidence,  when  a  petition 
therefor  Is  filed  after  the  term  and  within 
one  year  after  the  final  judgment,  provided 
the  party  could  not,  with  reasonable  dili- 
gence, have  discovered  the  evidence  before 
the  trial,  if  the  substantial  rights  of  ancb 
party  are  materially  affected.  Snyder's  Stat- 
utes 1909,  Si  5825-5829.  In  section  5829  it 
Is  provided:  "The  facts  stated  in  the  peti- 
tion shall  be  considered  as  denied  without 
answer,  and,  if  the  service  shall  be  complete 
In  vacation,  the  case  shall  be  heard  and 
summarily  decided  at  the  ensuing  term,  and 
if  in  term,  it  shall  be  heard  and  decided  aft- 
er the  expiration  of  twenty  days  from  such 
service."  And  section  5828  provides  that  the 
application,  when  made  upon  the  ground  of 
newly  discovered  evidence,  "must  be  sustain- 
ed by  aflSdavits,  showing  their  truth,  and 
may  be  controverted  by  aflSdavlts."  At  the 
trial  the  defendant  offered  in  evidence  a 
complete  record  of  the  previous  trial,  and 
also  testimony  showing  that  the  Instrument 
in  writing  on  which  he  based  bis  applica- 
tion bad  been  lost,  but  that  the  original  was 
signed  by  the  plaintiff.  He  claims,  however, 
that  notwithstanding  the  evidence  on  this 
point  that  it  was  reversible  error  for  the 
court  to  permit  tbe  plaintiff  to  deny  that  he 
bad  ever  seen  the  instrument,  and  In  sup- 
port of  his  claim  he  cites  the  case  of  Pro- 
tection lilfe  Insurance  Company  v.  Dill,  91 
III.  174;  Mercer  v.  King,  42  S.  W.  106,  19 
Ky.  Law  Rep.  781,  and  Grotte  v.  Schmidt,  80 
Iowa,  454,  45  N.  W.  771.  In  the  Iowa  case 
the  question  of  the  admissibility  of  the  evi- 
dence was  not  considered.  In  the  Kentucky 
case  there  was  a  demurrer  to  the  petition  for 
a  new  trial,  and  therefore  the  question  of  tbe 
admissibility  of  the  evidence  was  not  con- 
sidered. In  the  Illinois  case,  however,  It  is 
squarely  held  that,  "on  a  motion  for  a  new 
trial  on  the  ground  of  the  discovery  of  new 
evidence  since  the  trial,  the  question  of  the 
forgery  of  such  evidence,  if  In  writing,  can- 
not be  tried,  but  It  must  be  treated  as  gen- 
uine for  tbe  purposes  of  the  motion."     In 


that  case,  however,  the  action  was  on  a  pol- 
icy of  Insurance,  and  the  main  controversy 
was  as  to  the  payee.  Tbe  policy  being  lost, 
evidence  of  its  contents  was  offered,  a^d, 
after  the  trial,  tbe  company  found  it,  and  It 
showed  that  it  was  not  payable  to  the  plain- 
tiff In  the  case,  but  It  had  been  paid  by  the 
company  to  the  order  of  the  payee.  If  this 
was  true,  it  therefore  required  a  different 
result  In  the  case  at  bar  the  written  in- 
strument is  merely  collateral  to  the  main 
Issue.  In  view  of  our  statute,  we  do  not 
think  It  was  reversible  error  for  tbe  court 
to  bear  tbe  plalntifTs  evidence. 

[2]  This  brings  us  to  the  inquiry  of  wheth- 
er there  was  error  in  denying  tbe  first  peti- 
tion for  a  rehearing,  and  in  striking  tbe 
second  from  the  files.  As  to  the  latter,  we 
are  clear,  as  tbe  newly  discovered  evidence 
was  simply  tbe  testimony  of  another  person, 
that  In  his  opinion  the  signature  to  the  in- 
strument was  genuine,  but  as  this  was  merely 
cumulative.  It  could  not  be  sufficient  for  a 
new  trial.  We  therefore  take  up  tbe  main 
question. 

[3]  In  Huster  v.  Wynn,  8  OkL  569,  68 
Pac.  736,  it  Is  said:  "It  is  a  general  rule 
that,  before  a  new  trial  will  be  granted  on 
the  grounds  of  newly  discovered  evidence,  it 
must  be  made  to  affirmatively  appear  that 
tbe  new  evidence  would  be  sufficient  to  prob- 
ably change  the  verdict,  and  produce  a  dif- 
ferent result  Morgan  v.  Bell,  41  Kan.  345, 
21  Pac.  255;  Clark  v.  Norman,  24  Kan.  515; 
State  V.  Smith,  35  Kan.  C18,  11  Pac.  908; 
Carson  v.  Henderson,  34  Kan.  404,  8  Pac. 
727;  Sexton  v.  Lamb,  27  Kan.  432;  State  v. 
Stlckney,  53  Kan.  308,  36  Pac.  714  [42  Am. 
St  Rep.  284]."  In  McCants  v.  Thompson, 
27  Okl.  706,  709,  115  Pac.  600,  601,  this  doc- 
trine is  approved,  and  the  court  say:  "A 
new  trial  should  not  be  granted  on  newly 
discovered  evidence  unless  sudi  evidence  if 
before  the  Jury  ought  to  have  changed  tbe 
verdict"  Hobbs  v.  Smith,  27  Okl.  830,  115 
Pac.  347,  351,  34  L.  R.  A.  (N.  S.)  697.  The 
question  Is,  then.  Can  we  say  that  it  affirma- 
tively appears  that.  If  this  evidence  had  been 
offered,  it  would  probably  have  changed  the 
result?  The  issue  of  fact  on  this  evidence  is 
no  less  startling  than  that  on  the  original 
hearing.  Tbe  new  contract  is  lost  Some 
witnesses  testify  that  tbe  original  was  sign- 
ed by  the  plaintiff.  Tbe  plaintiff  denies  It 
It  does  not  go  to  tbe  exact  point  of  the  con- 
troversy, but  it  is  in  the  nature  of  impeach- 
ing evidence,  and  the  conflict  is  between  the 
plaintiff  and  the  same  witnesses  who  testl- 
fled  adversely  to  him  at  tbe  former  trial. 
We  have  not  overlooked  the  bearing  upon 
this  phase  of  the  case  of  Protection  Life 
Insurance  Company  v.  Dill,  supra,  Mercer  v. 
King,  supra,  Grotte  v.  Schmidt,  supra,  and 
Winfield  Building  &  Loan  Association  v. 
McMullen,  59  Kan.  493,  53  Pac.  481.  They 
seem  to  us  to  be  the  cases  most  strongly 
supporting  the  contention  of  the  defendant. 
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bat  In  each  one  of  tbose  eases  the  lost  writ- 
ing which  was  newly  dlseovered  went  to  the 
foundation  of  the  case.  In  the  Dill  Case,  in 
the  Mercer  Case,  and  In  Winfield  Building 
ft  Loan  Association  t.  McMnllen,  the  lost  in- 
struments which  were  newly  discovered  were 
the  very  identical  writings  sued  on,  while  in 
Grotte  T.  Schmidt  the  lost-  instrument  was 
the  one  on  which  the  defense  was  based,  so 
that,  in  all  four  cases,  the  instruments  were 
controlling,  while  in  the  case  at  bar  the 
instrument  was  not  controlling.  In  Huster 
V.  Wynn,  supra,  it  is  said:  "This  eTldence 
is  In  the  nature  of  impeaching  evidence,  and 
it  is  generally  held  that  a  new  trial  will 
not  be  granted  for  the  purpose  of  introduc- 
ing impeaching  evidence.  Parker  v.  Bates, 
29  Kan.  597;  Lee  v.  Birmingham,  39  Kan. 
320,  18  Pac.  218."  On  the  original  trial 
Converse  was  a  witness,  but  made  no  refer- 
ence whatever  to  this  lost  instrument,  and 
he  now  says  that  at  that  time  it  had  never 
been  delivered  to  him,  and  he  did  not  know 
it  was  in  existence,  having  found  It  in  his 
father's  papers  after  his  death.  He  testified 
concerning  his  agreement  with  the  plaintiff, 
and  hla  testimony  was  substantially  the  same 
as  the  contents  of  the  lost  instrument.  If  a 
new  trial  should  be  granted,  the  newly  dis- 
covered evidence  having  been  lost  again, 
there  would  still  be  the  same  conflict  be- 
tween Converse  and  the  plaintiff.  If  there 
was  such  a  written  instrument,  and  if  it  con- 
tained the  provisions  alleged,  it  would  be 
merely  cumulative  and  impeaching  evidence,' 
and  we  caimot  say  that  the  trial  court  abus- 
ed its  Judicial  discretion  in  concluding  that 
it  would  not  produce  a  different  result. 

[4]  The  only  other  assignment  of  error 
which  calls  for  comment  is  that,  as  the  dis- 
trict Judge  who  heard  the  petition  for  re- 
hearing was  not  the  same  Judge  who  tried 
the  case,  the  petition  should  have  been  grant- 
ed as  of  course.  In  support  of  this  proposi- 
tion American  Central  Insurance  Company 
V.  Neff,  43  Kan.  457,  23  Pac.  606,  and  Bass 
V.  Swingley,  42  Kan.  729,  22  Pac.  714,  are 
cited.  Tbia  question  was,  however,  before 
our  court  in  Boynton  v.  Crockett,  12  Okl.  57, 
81,  69  Pac.  869,  870,  where  it  is  said:  "The 
Supreme  Court  of  Kansas,  in  the  case  of 
Bass  et  al.  v.  Swingley  [42  Kan.  729],  22  Pac. 
714,  in  an  opinion  by  Justice  Valentine,  ex- 
haustively reviews  this  question,  and  holds 
tliat  ordinarily  it  is  the  duty  of  a  new  judge 
to  whom  a  motion  for  a  new  trial  is  made, 
and  who  did  not  try  the  cause,  to  grant  a 
new  trial,  unless  the  evidence  has  been  pre- 
served by  bill  of  exceptions  or  otherwise,  so 
that  he  may  have  all  the  proceedings  before 
him  for  review.  This  was  not  done  in  the 
case  under  consideration,  and  we  are  unable 
to  say  that  the  court  erred  in  granting  a 
new  trial."  As  the  evidence  In  this  case  was 
all  preserved,  and  under  all  of  the  facts  In 
this  case,  we  do  not  believe  it  was  error  tpi 


the  district  Judge  to  deny  tht  petition  for 
rehearing. 

For  the  reasons  stated,  we  think  the  case 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(32   Okl.    223) 

SCHONWALD  et  al.  v.  RAGAINS. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(8yUal>u»  6y  the  Court.) 

1.  Torts  (§  12*)  —  Interference  with  Con- 
tract Rights. 

Legitimate  competition,  by  fair  means,  is 
always  lawful  and  no  cause  of  action  accrues 
to  one  who  is  unable  to  compete  with  his  strong- 
er competitor,  notwithstanding  nis  business  be 
injured  by  the  competitive  strife.  But  unfair 
competition  is,  and  always  has  been,  frowned 
upon  by  the  law,  and  the  trend  of  the  decisions 
sustains  the  proposition  that  it  is  a  violation  of 
a  legal  right  to  interfere  with  contractual  re- 
lations recognized  by  law,  if  there  be  no  suffi- 
cient  justification  for  the  interference. 

[EA.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  %  13;   Dec.  Dig.  §  12.*] 

2.  ToBTs  (I  12*)  —  Intebfeeenoe  with  Con- 
tractual Relations. 

It  is  impossible  to  formulate  any  general 
rule  or  definition  whereby  one  may  determine 
with  accuracy  what  is  fair  competition,  and 
what  is  not.  Bach  case  must  depend,  for  its 
correct  solution,  upon  its  own  peculiar  facts 
and  circumstances. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  I  13;    Dec.  Dig.  §  12.*] 

3.  Torts  (§   12*)  —  Malicious  Interperenck 
WITH  Contract. 

It  is  an  actionable  tort  for  one  to  mali- 
ciously interfere  with  a  contract  between  two 
parties,  and  induce  one  of  them  to  break  that 
contract,  to  the  injury  of  the  other, 

[Ed.  Note. — For  other  cases,  see  Torts,  Cent 
Dig.  §  13 ;    Dec.  Dig.  §  12.*] 

4.  Torts  (§  12*)  —  Unlawful  Interference 
WITH  Contract. 

It  is  not  unlawful  for  one,-  by  fair  means 
and  lawful  argument  or  persuasion,  to  inter- 
fere with  the  contractual  relations  of  another, 
and  without  doubt  one  person  has  the  legal  right 
to  persuade  another  to  leave  his  employer's  serv- 
ice, or  to  quit  trading  with  another,  provided 
always  such  persuasion  and  argument  is  fair, 
and  not  unlawful,  and  is  made  with  '  the 
honest  intent  and  purpose  of  fairly  better- 
ing one's  own  business,  trade,  or  employment, 
and  not  for  the  primary  object^  of  wrongfully 
destroying  honest  competition,  or  wrongfully  in- 
juring one's  competitor. 

[Ed.  Note. — For  other  cases,  see  Torts,  Gent 
Dig.  §  13;    Dec.  Dig.  §  12.*] 

5.  Torts  (J  4*)— "Malice." 

"Malice,"  in  the  sense  used  herein,  means 
a  wrongful  act  done  intentionally,  without  just 
cause  or  excuse. 

[Ed.  Note — ^For  other  cases,  see  Torts,  Cent 
Dig.  S  4 ;    Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4298-4304 ;   vol.  8,  pp.  7712,  7713.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kay  County ;  W. 
M.  Bowles,  Judge. 

Action  by  James  G.  Ragains  against  Dave 
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Scbonwald  and  others.    Judgment  for  plain- 
tiff, and  defoidants  bring  error.     Affirmed. 

In  tbe  winter  of  1904-05,  Ragains,  the 
plaintiff  below,  took  from  the  Chidcaskia 
river  and  stored  In  the  city  of  Blackwell  a 
large  quanity  of  merchantable  ice,  with  in- 
tent to  sell  the  same  at  retail  to  the  mer- 
chants and  other  customers  in  said  city.  In 
pursuance  of  such  intent,  he  solicited  and 
procured  contracts  with  a  large  number  of 
such  consumers,  and  made  all  necessary  ar- 
rangements for  the  complete  establishment 
of  a  retail  ice  business  in  said  city,  and,  in 
fact,  began  to  distribute  ice  among  his  cus- 
tomers. Schonwald,  one  of  tbe  defendants 
below,  who  was  also  the  general  manager 
and  agent  of  the  Blackwell  Ice  Company, 
the  other  defendant,  according  to  the  arer- 
ments  of  the  petition,  with  a  malicious, 
wrongful,  and  unlawful  intention  of  Injuring 
plaintiff  in  and  about  his  said  business,  and 
of  wholly  destroying  his  said  business  and 
depriving  said  plaintiff  of  his  customers  for 
the  sale  of  his  ice,  and  for  the  purpose  of 
procuring  the  purchasers  of  plaintiff's  ice, 
with  whom  plaintiff  had  contracts,  to  dis- 
regard their  said  contracts  and  to  refuse  to 
accept  plalntiers  ice  thereunder,  did,  during 
the  months  of  February,  March,  April,  and 
May,  1905,  acting  Jointly  and  In  conjunction, 
one  with  the  other,  and  with  various  other 
ice  companies  (naming  them),  represent  to 
the  persons  with  whom  plaintiff  had  con- 
tracts for  the  sale  of  ice  and  with  the  cus- 
tomers of  his  retail  ice  business  that  plaintiff 
was  not  a  member  of  the  combination  or 
association  of  ice  dealers,  and  could  not, 
therefore,  purchase  from  the  manufacturers 
of  ice  In  that  and  the  adjacent  territory  any 
amount  with  which  to  supply  his  customers, 
and  that  if  they,  the  said  customers  and 
consumers,  and  the  persons  with  whom 
plaintiff  had  contracts,  purchased  ice  from 
plaintiff,  that  they,  the  said  defendants,  and 
each  of  them,  and  all  other  persons  engaged 
in  the  sale  of  Ice  in  the  city  of  Blackwell, 
would  refuse  to  sell  or  deliver  ice  to  any 
such  person  so  purchasing  from  plaintiff, 
and  further  represented  to  plaintiffs  custo- 
mers and  the  persons  with  whom  he  had 
contracts  for  the  sale  of  lee  that  plaintiff 
Would  be  unable  to  purchase  Ice  from  any 
manufacturer  on  account  of  combinations 
and  understandings  had  with  such  manufac- 
turers by  defendants,  and  that  at  such  time 
as  his  customers  had  exhausted  the  supply 
of  natural  ice  stored  by  plaintiff  such  cus- 
tomers and  persons  with  whom  plaintiff  had 
contracts  would  be  unable  to  procure  or  pur- 
chase from  defendants  or  any  other  person 
any  ice  for  their  use,  and  that,  in  further- 
ance of  the  design  on  the  part  of  the  defend- 
ants in  carrying  out  the  threats  and  repre- 
sentations so  made,  the  said  defendants,  and 
each  of  them,  did  refuse  to  sell  to  persons 
who  bought  ice  from  plaintiff,  and  said  de- 
fendants and  each  of  them  did  refuse  to  sell 


ice  to  any  person  with  whom  plaintiff  had 
contracts  for  the>  sale  of  ice,  unless,  and 
until,,  said  persons  and  said  customera  had 
agreed  and  promised  to  disr^ard  their  con- 
tract of  purchase  which  they  had  made  with 
the  plaintiff,  and  would  further  agree  not 
to  accept  any  further  delivery  of  Ice  from 
said  plaintiff;  that  said  false  and  malidoos 
representations,  threats,  and  intimidating 
statements,  as  above  related,  so  made  by 
Schonwald  and  the  Blackwell  Ice  Company, 
by  and  through  its  officers,  agents,  and  em- 
ployes, did  intimidate,  coerce,  and  influence 
the  persons  with  whom  plaintiff  had  con- 
tracts for  the  sale  of  Ice,  and  the  customers 
of  plaintiff's  retail  Ice  business  in  the  city 
of  Blackwell,  to  break  the  said  contracts 
had  with  plaintiff,  and  did  cause  all  of  them 
to  refuse  to  purchase  or  accept  the  delivery 
of  ice  from  plaintiff,  and  that  thereby  said 
defendants  by  their  said  wrongful.  Illegal, 
and  malicious  representations,  intimidating 
statements,  and  conduct,  did  wholly  and  com- 
pletely ruin  and  destroy  plaintiff's  retail  ice 
business  in  the  city  of  Blackwell ;  and  that 
said  defendants  did  wrongfully,  unlawfully, 
and  maliciously,  and  with  a  malicious  intent 
to  destroy  plaintiff's  business  and  to  injure 
him,  influence  all  persons  manufacturing  ice 
for  sale  to  the  Inhabitants  of  the  city  of 
Blackwell  and  vicinity  to  refuse  to  sell  or 
deliver  any  ice  to  plaintiff  for  sale  to  tbe 
residents  of  said  city,  all  to  his  great  dam- 
age, etc. 

The  court  in  its  instructions  to  tbe  Jury 
held  that  there  was  not  sufficient  evidence 
to  support  the  allegations  of  conspiracy  by 
defendants  and  other  ice  companies,  and 
therefore  withdrew  that  issue  from  their 
consideration,  and  no  finding  was  made  by 
the  Jury  upon  that  Question,  and  the  same 
will  therefore  receive  no  further  considera- 
tion. 

The  answers  of  defendants  were  in  effect 
general  denials.  Trial  was  had  to  a  Jury, 
and  a  general  verdict  was  returned  in  favor 
of  the  plaintiff  and  against  the  defendants, 
which  verdict  was  by  the  trial  court  approv- 
ed and  Judgment  in  accordance  therewith 
was  duly  entered,  from  which  said  Judgment 
defendants  bring  error. 

C.  G.  Ilomor,  for  plaintiffs  In  error.  John 
S.  Burger  and  Moss,  Turner  &  Mclnnis,  for 
defendant  in  error. 


ROBERTSON,  C.  (after  stating  the  facts 
as  above).  There  Is  but  one  question  in  this 
case  that  demands  the  consideration  of  the 
court.  Was  it  an  actionable  tort  for  Schon- 
wald and  the  Blackwell  Ice  Company  to 
procure,  induce,  and  cause,  as  charged  in  the 
petition,  the  persons  who  had  contracts  with 
Ragalns  for  the  purchase  of  his  ice  at  retail 
to  ignore  and  violate  their  contracts  under 
the  facts  and  circumstances  of  this  case? 
The  general  verdict  of  the  Jury  was  a  find- 
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ing  on  all  the  facta  as  alleged  In  the  petition 
necceeaiy  to  sustain  the  jndgment,  so  that 
the  real  Inquiry  may  be  narrowed  down  to 
the  issue  raised  by  counsel  for  plaintiffs  in 
error,  viz.,  that  the  petition  did  not  state 
Ttcts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

The  question  involved  is  of  more  than 
passing-  Interest  to  the  people  of  this  state, 
tbe  correct  solution  of  which  requires,  not 
only  careful  consideration  of  the  immediate 
questions  primarily  Involved,  but  also  the 
careful  consideration  of  the  so-called  "busi- 
ness Interests"  of  the  state,  as  contradistin- 
guished from  the  Interests  of  all  the  people 
of  the  state  for  all,  will  in  a  greater  or 
lesser  degree  be  primarily  affected.  In  order 
to  better  understand  the  real  Issue  as  sub- 
mitted to  the  jury  by  tbe  court,  we  will  in- 
sert tbe  two  Instructions  which  deal  directly 
with  tbe  question  under  consideration.  They 
are  as  follows : 

"Yon  are  Instructed  that  if  you  believe 
from  a  preponderance  of  the  evidence  that 
tbe  plaintiff  In  this  case,  James  O.  Ragalns. 
bi  tbe  winter  of  1905  made  certain  contracts 
and  agreements  with  parties  In  the  city  of 
Blackwell,  as  alleged  in  his  petition,  to  agree 
to  purchase  ice  of  and  from  said  plaintiff 
and  that  the  defendant,  the  Blaclcwell  Ice 
Company,  through  Its  agent  and  representa- 
tive, Dave  Schonwald,  or  by  Dave  Schonwald 
alone,  with  the  malicious,  wrongful,  and  un- 
lawful Intention  of  Injuring  this  plaintiff, 
and  destroying  his  business,  and  depriving 
plaintiff  of  customers  for  the  sale  of  the  said 
Ice,  and  for  the  purpose  of  procuring  pur- 
diasen  of  plaintiff's  Ice  with  whom  the 
plaintiff  had  contracts  to  disregard  the  same, 
and  to  refuse  to  carry  tut  the  contracts 
theretofore  made  with  tie  said  plaintiff, 
and  that  the  said  patrons  did  refuse,  by  rea- 
son of  the  wrongful  acts  of  the  defendants, 
their  agents,  or  employes,  to  purchase  ice 
of  and  from  the  plaintiff,  then  your  verdict 
should  be  for  the  plaintiff  and  against  tbe 
defendants,  and  each  of  them,  for  such  sums 
as  you  believe  will  fairly  and  reasonably 
compensate  him  for  damages  sustained,  not 
to  exceed  the  amount  prayed  for  In  plaintiff's 
petition. 

"Ton  are  Instructed  that  the  material  and 
controlling  questions  for  you  to  determine  in 
this  case  are:  First.  Was  there  a  contract 
by  and  between  the  plaintiff  and  certain 
customers,  as  alleged  In  plaintiff's  petition, 
'or  any  of  them,  whereby  It  was  agreed  by 
and  between  the  plaintiff  and  his  said  cus- 
tomers that  the  said  customers  were  to  pur- 
chase of  and  from  the  plaintiff  ice  that  he 
was  to  deliver  upon  his  delivery  of  the  same? 
Second.  Were  the  customers  of  the  plaintiff 
knowingly  induced  by  tbe  defendants,  or 
either  of  them,  or  by  their  agents  and  em- 
ployes, under  their  direction,  to  break  said 
contracts  with  the  plaintiff,  intending  there- 
by to  injure  said  plaintiff  and  derive  a  bene- 


fit therefrom?    Third.  Did  Injuries  result  to 
the  plaintiff?" 

If  these  Instructions  fairly  and  correctly 
state  tbe  law  applicable  to  the  case  at  bar, 
then  the  judgment  of  the  trial  court  is  right, 
and  must  be  affirmed;  for,  while  there  are 
other  errors  assigned,  such  as  the  admission 
and  rejection  of  testimony,  yet  it  is  tacitly 
agreed  by  counsel  that  the  question  first 
above  alluded  to  is  tbe  real  and  controlling 
question  in  the  case. 

In  Nashville,  Chattanooga  &  8t  Louis  Ry. 
Co.  V.  McConnell  (O.  C.)  82  Fed.  65,  Judge 
Clark  said:  "It  needs  no  extended  statement 
to  make  it  manifest  that  the  right  to  carry 
on  a  business  without  interference,  without 
fraud,  and  without  obstruction  is  one  of  the 
most  valuable  of  all  rights.  .Indeed,  in  the 
commercial  world,  the  right  of  greatest  value 
is  tbe  right  to  freely  carry  on  a  lawful  busi- 
ness without  unlawful  Interruption.  It  is  a 
substantial  right,  which  may  be  protected 
by  any  remedy  known  to  the  court  as  fully 
as  a  constitutional  or  statutory  right,  and 
as  fully  as  a  right  in  the  ordinary  forms  of 
property."  Nlms,  on  Unfair  Business  Com- 
petition, p.  347,  in  discussing  this  question, 
says:  "It  has  long  been  a  recognized  prin- 
ciple of  common  law  that  the  prevention  and 
curbing  of  competition  is  an  unlawful  act. 
The  restriction  of  the  freedom  of  trade  is 
considered  to  be  against  public  policy,  and 
Injurious  to  general  welfare.  During  the 
past  few  years  there  has  been  a  growing 
demand  made  on  courts  and  Legislatures 
that  they  take  measures  to  limit  the  freedom 
of  competition  of  the  so-called  trusts,  and 
also  that  they  take  other  measures  to  give 
the  small  dealer  larger  protection  and  free- 
dom in  competition.  All  these  deniands  are 
made  for  the  benefit  of  those  who  are  not 
able  to  cope  with  the  great  powers  of  the 
commercial  world  that  have  come  into  ex- 
istence under  the  law  as  U  now  exists. 
These  demands  are  socialistic  in  their  na- 
ture. Freedom  of  competition,  under  modem 
conditions,  seems  to  lead  to  a  monopoly — 
the  very  evil  which  the  common  law  sought 
to  avoid.  This  condition  has  been  reached, 
in  part,  by  the  application  of  the  very  rules 
laid  down  by  the  common  law  to  prevent 
monopoly.  The  discussion  of  tbese  questions 
by  the  courts  is  to  be  found  largely  in  cases . 
dealing  (a)  with  the  right  which  It  is  claim- 
ed every  man  has  to  carry  on  bis  trade  or 
calling  without  molestation  or  Interruption, 
cases  dealing  principally  with  rights  of  labor 
organization  as  to  boycott,  strikes,  lockouts, 
etc.;  (b)  with  the  right  of  persons  under 
contract  with  each  other  as  against  one  who 
intentionally  causes  a  breach  of  that  con- 
tract. Cases  of  this  sort  are  not  usually 
classed  as  unfair  competition  cases,  but  tbe 
principles  Involved  in  them  go  straight  to 
the  question  of  fairness  and  honesty  in  busi- 
ness competition.  If  the  limits  to  the  right 
of  one  merchant  to  Interfere  with,  to  block. 
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IiarasB,  and  to  Injure,  the  trade  of  a  compet- 
itor are  not  defined  clearly.  It  means  that 
the  freedom  of  use  of  capital  in  commercial 
enterprises  will  be  hampered  and  restricted 
unnecessarily.  //  the  business  world  i*  not 
certain  of  ita  rights  as  against  those  who 
intentionally  and  wrongfully  procure  the 
breaking  of  contracts  for  their  own  gain, 
public  confidence  in  the  binding  force  of  con- 
tracts, which  it  now  none  too  strong,  will  be 
weakened." 

[1]  Legitimate  competition,  by  fair  means, 
is  always  lawful  and  no  cause  of  action  ac- 
crues to  one  wbo  is  unable  to  compete  with 
his  stronger  competitor,  notwithstanding  his 
entire  business  be  swept  away  by  the  com- 
petitlre  strife.  But  unfair  competition  is, 
and  always  has  been,  frowned  upon  by  the 
law,  and  the  trend  of  the  decisions  from 
Lumley  ▼.  Gye,  2  El.  &  B.  216,  to  the  present 
time  seems  to  sustain  the  proposition  that  it 
is  a  rlolatlon  of  a  legal  right  to  interfere 
with  contractual  relations  recognized  by  law, 
if  there  be  no  sufficient  Justification  for  the 
interference.  Prof.  Bruce  Wyman,  In  his 
Control  of  the  Marlcet,  tersely  states  the 
situation  as  it  now  exists,  as  follows:  "Gen- 
erally speaking,  a  state  of  free  competition 
has  been  for  several  centuries  considered  to 
be  for  the  best  interest  of  society;  and  there- 
fore, in  modem  times,  almost  every  business 
has  been  opened  to  almost  every  man,  but 
at  all  times  in  economic  history  both  restric- 
tion and  freedom  are  to  be  found  In  the  law ; 
the  proportion,  however,  changing  greatly. 
In  one  epoch  there  is  much  legal  limitation 
with  little  freedom  left;  In  another  age  it 
Is  almost  universal  4!ompetition  with  some 
little  regulation  to  be  found.  *  •  •  But 
the  modem  conclusion,  after  some  bitter  ex- 
perience, is  that  freedom  can  l)e  allowed  only 
where  conditions  of  virtual  competition  pre- 
vail, for,  where  there  Is  monopoly  without 
stem  restriction,  there  is  always  great  mis- 
chief. •  •  •  Undoubtedly,  therefore,  the 
spirit  of  our  present  age  demands  that  the 
great  business  enterprises  shall  be  conducted 
In  accordance  with  the  requirements  of  so- 
ciety. The  present  program  of  organized  so- 
ciety Is  to  see  to  it  that  those  who  have 
gained  a  substantial  control  of  the  market 
shall  not  be  left  free  to  exploit  those  who 
look  to  them  to  supply  their  needs.  Men 
■  now  see  clearly  that  freedom  of  action  may, 
even  in  the  Industrial  world,  work  Injuri-. 
ously  for  the  public,  and  it  must  then  be  re- 
strained In  the  public  interest.  We  have 
seen  the  results  of  unrestrained  power,  and 
we  must  not  wish  those  who  have  control  of 
our  destinies  be  left  to  do  with  us  as  they 
please.  •  •  •  The  attempt  in  every  mod- 
ern case  of  this  sort  is  therefore  to  show 
something  more  than  mere  competition — to 
show  in  the  particular  case  there  are  some 
special  circumstances  which  bring  the  case 
outside  the  ordinary  course  of  competition." 
And,  as  illustrative  of  this  Idea,  he  cites  us 


a  striking  instance,  the  case  of  Passaic  Print 
Works  V.  Ely  &  Walker  Dry  Gds.  Co.,  105 
Fed.  163,  44  C.  C.  A.  426,  62  L.  R.  A.  673, 
wherein  the  defendant  company  was  sought 
to  be  enjoined  from  selling  certain  brands  of 
calico  at  a  price  less  than  that  fixed  by  the 
manufacturer.  The  court,  speaking  through 
Mr.  Justice  Thayer,  decided  against  the  man- 
ufacturer, and  among  other  things  said: 
"The  owner  of  property,  real  or  personal, 
has  an  undoubted  right  to  sell  It  and  offer 
it  for  sale  at  whatever  price  he  deems  prop- 
er, although  the  effect  of  such  offer  may  be 
to  depreciate  the  market  value  of  the  com- 
modity which  he  thus  offers,  and  Incidentally 
to  occasion  loss  to  third  parties  wbo  have 
the  same  kind  or  species  of  property  for 
sale."  The  point  is  made  In  that  case  that 
competition  is  an  absolute  Justification,  re- 
gardless of  the  circumstances.  But  this 
means  fair  competition.  On  the  other  hand, 
the  case  of  Tuttle  v.  Buck,  107  Minn.  145, 
119  N.  W.  946,  22  L.  B.  A,  (N.  S.)  599,  131 
Am.  St  Rep.  446,  16  Ann.  Cas.  807,  held  the 
other  way,  that  being  the  case  where  a 
banker,  a  man  of  great  wealth  and  Influence 
in  the  community,  maliciously  established  a 
barber  shop  and  engaged  a  barber  to  carry 
on  the  business,  and  used  his  personal  in- 
fluence to  attract  customers  from  the  plain- 
tiff's shop,  not  for  any  legitimate  purpose  of 
his  own,  but  to  injure  the  plaintiff.  Mr. 
Justice  Elliott,  speaking  of  the  principle  in- 
volved, said:  "It  must  be  remembered  that 
the  common  law  Is  the  result  of  growth,  and 
that  its  development  has  been  determined  by 
the  social  needs  of  the  community  which  it 
governs.  It  is  the  resultant  of  conflicting 
social  forces,  and  those  forces  which  are  for 
the  time  dominant  leave  their  Impress  upon 
the  law.  For  generations  there  has  been  a 
practical  agreement  upon  the  proposition 
tliat  competition  In  trade  and  business  is 
desirable;  and  this  idea  has  found  expres- 
sion in  the  decisions  of  the  courts,  as  well 
as  in  statutes.  But  It  has  led  to  grievous 
and  manifold  wrongs  to  individuals,  and 
many  courts  have  manifested  an  earnest  de- 
sire to  protect  the  Individuals  from  the  evils 
which  result  from  unrestrained  business  com- 
petition. The  problem  has  been  to  so  adjust 
matters  as  to  preserve  the  principle  of  com- 
petition, and  yet  guard  against  its  .abuse  to 
the  unnecessary  injury  of  the  individual. 
To  divert  to  one's  self  the  customers  of  a 
business  rival  by  the  offer  of  goods  at  lower 
prices  Is  in  general  a  legitimate  mode  of 
serving  one's  own  interest,  and  Justifiable  as 
fair  competition.  But  when  a  man  starts 
an  opposition  place  of  business,  not  for  the 
sake  of  profit  to  himself,  but  regardless  of 
loss  to  himself,  and  for  the  sole  purpose  of 
driving  his  competitor  out  of  business,,  and 
with  the  intention  of  himself  retiring  upon 
the  accomplishment  of  his  malevolent  pur- 
pose, he  is  guilty  of  a  wanton  wrong  and 
an  Actionable  torU"     ThU  case,  while  un- 
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doDbtedly  stating  tbe  law  applicable  to  the 
peenUar  facts  there  existing,  goes  farther 
than  most  of  the  courts  In  the  enunciation  of 
tbe  principle  which  guarantees  the  rights  of 
an  Individual  to  protection  from  an  unfair 
competition.  However,  under  our  present 
economic  and  Industrial  conditions,  there  can 
be  no  doubt  of  the  soundness  of  the  doctrine 
therein  announced.  * 

In  the  case  of  London  Guaranty  &  Acci- 
dent Co.  V.  Horn,  206  111.  493,  69  N.  a  526, 
99  Am.  St.  Rep.  185,  Horn  was  a  servant 
of  Arnold  &  Co.,  and  in  the  course  of  his  em- 
ployment by  an  accident  he  sustained  a  se- 
vere Injury  to  his  hand.  His  employers  pro- 
tected themselves  from  such  accidents  by  a 
policy  In  tbe  London  Guaranty  &  Accident 
Company.  Horn  brought  suit  against  Arnold 
A  Co.,  and  recovered  $3,500  damages.  Pend- 
ing appeal  the  agent  of  the  insurance  com- 
pany attempted  to,-  settle  with  Horn,  and, 
falling,  told  him  that  he  would  procure  his 
discharge  from  Arnold  &  Co.,  unless  he  set- 
tled. Horn  still  refused  to  settle.  Whereup- 
on the  agent  of  the  insurance  company  did 
secure  Horn's  discharge  by  Arnold  &  Co. 
by  the  threat  to  cancel  the  entire  policy  in 
case  they  refused  to  discharge  him.  In  an 
action  by  Horn  against  the  insurance  com- 
pany for  wrongfully  interfering  with  his 
contract  of  employment  with  Arnold  &  Co., 
It  was  held  that  he  could  recover,  and  Mr. 
Justice  Scott  in  delivering  the  opinion  of  the 
court  said:  "It  follows,  therefore,  that  the 
act  of  the  defendant,  complained  of,  was 
wrongful  and  In  the  legal  sense  of  the  term, 
malicious,  because  without  Justification."  In 
Moran  ▼.  Dunphy,  177  Mass.  485,  59  N.  E. 
125,  62  L.  R.  A.  115,  83  Am.  St.  Rep.  289, 
It  was  said:  "We  apprehend  that  there  is  no 
longer  any  difficulty  in  recognizing  that  a 
right  to  be  protected  from  malicious  Inter- 
fermce  may  be  incident  to  a  right  arising 
out  of  a  contract,  although  a  contract,  so 
far  as  performance  Is  concerned,  Imposes  a 
dnty  only  on  the  promisor.  Again,  In  the 
case  of  a  contract  of  employment,  even  when 
tbe  employment  is  at  will,  the  fact  that  the 
employer  is  free  from  liability  for  discharg- 
ing the  plaintUf  does  not  carry  Immunity  to 
tlie  defendant,  who  has  controlled  the  em- 
ployer's action  to  the  plaintiff's  harm."  In 
^uinn  V.  Letbam,  App.  Cas.  (1901)  p.  405, 
(which  effectually  answers  and  disposes  of 
Allen  ▼.  Flood,  67  L.  J.  Q.  B.  119,  the  strong- 
est case  supporting  the  contrary  doctrine), 
it  is  said:  "It  is  a  violation  of  legal  right 
to  interfere  with  contractual  relations  rec<^- 
nized  by  law,  if  there  be  no  sufficient  Justl- 
flcation  for  the  Interference."  The  earliest 
reported  case  dealing  with  this  question,  so 
far  as  we  have  been  able  to  discover.  Is 
Lnmley  v.  Gye,  2  El.  &  B.  216.  In  that  case 
a  Miss  Wagoner  Iiad  contracted  with  Lum- 
ley  to  sing  at  his  theater.  Gye  induced  her 
to  break  her  contract  and  sing  for  liim. 
^Cbe  decision  is  to  the  effect  that  the  in- 


ducement of  Gye  was  a  legal  wrong.  Mr. 
Justice  I}arl  in  his  opinion  said:  "He  who 
maliciously  procures  a  damage  to  another 
by  violation  of  his  right  ought  to  be  made  to 
indemnify,  and  that  whether  he  procures  an 
actionable  wrong  or  breach  of  a  contract. 
He  who  procures  the  nondelivery  of  goods 
according  to  contract  may  inflict  an  injury 
the  same  as  he  who  procures  the  abstraction 
of  goods  after  delivery;  and  both  ought,  on 
the  same  ground,  to  be  made  responsible." 
This  case,  notwithstanding  the  dissenting 
opinion  of  Lord  Coleridge  (upon  which  all 
cases  holding  that  such  -  interference  is  not 
actionable  appear  to  be  based),  seems  to  state 
the  law  as  followed  by  the  courts  of  England 
even  unto  tbe  present  time,  and  is  cited  with 
approval  and  followed  in  all  the  reported 
cases  that  sustain  the  doctrine  herein  con- 
tended for.  Tbe  case  of  Ulamorgan  Coal  Co. 
v.  South  Wales  Miners'  Federation,  2  K.  B. 
545,  decided  in  1903,  is  one  of  the  later  En- ' 
gllsh  cases  unholding  this  same  view,  and, 
In  the  course  of  the  opinion  in  that  case  as 
written  by  Lord  Justice  Sterling,  it  is  said : 
"Tbe  Justification  set  up  seems  to  me  to 
amount'  to  no  more  tlian  this — that  the 
course  which  they  took,  although  it  might 
be  to  the  detriment  of  the  masters,  was  for 
the  pecuniary  interest  of  the  men;  and  I 
think  It  wholly  insufficient  Tbe  defend- 
ants took  active  steps  to  carry  this  policy 
into  effect,  and,  as  I  have  said.  Interfered 
to  bring  about  the  violation  of  legal  rights." 
A  careful'  investigation  of  the  cases  shows 
that  the  rule  announced  in  Lumley  v.  Gye, 
supra,  which  may  be  said  to  have  estab- 
lished the  English  doctrine,  has  also  been 
adopted  and  followed  by  a  majority  of  tbe 
courts  of  the  American  states,  and  with- 
out doubt  is  the  law  of  the  land  on  the  sub- 
ject. 

[2]  It  is  exceedingly  difficult,  however'  to 
determine  with  accuracy  what  Is  fair  compe- 
tition and  what  is  not,  and  what  acts  are 
malicious  and  unjustifiable.  It  seems  to  be 
impossible  to  formulate  any  general  rule  or 
definition  that  will  answer  for  all  cases,  but 
each  must  depend,  for  its  correct  solution, 
upon  its  own  peculiar  facts  and  circumstanc- 
es. Thus,  in  Keeble  v.  HickeringUI,  11  East, 
574  (note):  "Plaintiff  owned  a  decoy  pond, 
and  put  upon  it  decoy  ducks,  nets,  eta,  for 
taking  fowl.  Defendant,  knowing  which,  and 
Intending  to  damnify  the  plaintiff  in  his 
vivary,  and  to  fright  and  drive  away  wild 
fowl,  used  to  resort  thither,  and,  to  deprive 
him  of  his  profit,  did  •  •  •  resort  to 
the  bead  of  said  pond  and  vivary  and  did 
discharge  six  guns  laden  with  gunpowder  and 
with  the  noise  and  stink  of  tbe  gunpowder 
did  drive  awfly  the  fowls  then  being  in  tbe 
pond.  *  *  *  The  defendant  with  design 
to  damnify  the  plaintiff  *  *  *  did  place 
himself  with  a  gun  near  tbe  yivaiy  and 
there  did  discharge  tbe  gun  several  times, 
*    *    •    whereby  the  wild  fowl  were  frighted 
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away  and  did  -  forsake  the  said  pond."  Sir 
John  Holt  In  the  opinion  in  that  case  said: 
"Malclng  a  decoy  Is  lawful;  using  the  ground 
for  that  purpose  is  profitable.  If -man  bath 
a  property,  he  may  employ  It  for  his  pleasure 
and  profit,  as  for  alluring  and  procuring 
duclts  to  come  to  bis  pond.  To  learn  the 
trade  of  seducing  other  ducks  to  come  there 
in  order  to  be  taken  is  not  prohibited  by 
the  law  of  the  land  or  the  moral  law.  When 
a  man  useth  his  art  or  his  skill  to  take  them, 
to  sell  and  dispose  of  for  profit,  this  is  hla 
trade  and  be  that  binders  another  in  bis 
trade  or  llTelibood  Is  liable  to  an  action  for 
so  liindering  him.  •  •  •  Why  otherwise 
are  scandalous  words  spoken  of  a  man  in  his 
profession  actionable  when  without  his  pro- 
fession tbey  are  not  so?  Though  they  do 
not  effect  any  damage,  yet  they  are  mischiev- 
ous in  themselves,-  and  therefore  In  their 
own  nature  productive  of  damage  and  there- 
fore an  action  lies  against  him.  Such  are 
all  words  that  are  spoken  of  a  man  to  dis- 
parage blm  in  bis  trade  that  may  bring  dam- 
age to  him.  How  much  more  when  the  de- 
fendant doth  an  actual  and  real  damage  to 
another  when  he  is  in  the  very  act  of  re- 
ceiving profit  by  bis  employment  •  •  • 
Where  a  violent  or  malicious  act  is  done  to 
a  man's  occupation,  profession,  or  way  of 
getting  a  livelihood,  there  an  action  lies  in 
all  cases."  This  case  is  frequently  cited  as 
authority  that  a  right  of  action  existed  at 
Common  law  on  account  of  injury  to  a  man 
in  bis  trade  or  calling.  To  our  minds  no  pos- 
sible doubt  exists  but  that  the  common  law 
has  been,  and  is  now,  sufficiently  comprehen- 
sive to  fnrnish  a  full  and  complete  remedy 
for  the  wrong  complained  of  in  the  petition 
in  the  case  at  bar.  So,  also,  is  it  our  be- 
lief that  the  common  law  in  these  later  days, 
with  the  ever-increasing  demands  made  up- 
ou'  it  for  protection  to  the  individual  by  rea- 
son of  our  material  developments  along  indus- 
trial and  economic  lines  is  sufficiently  broad 
and  comprehensive,  to  relieve  against  such 
unfair  and  oppressive  acts  as  those  charged 
in  the  petition,  and  its  applicability  cannot  be 
doubted.  Wyman  on  Control  of  Market,  p. 
8,  says:  "No  one  can  carefully  study  the  au- 
thorities on  the  subject  without  feeling  that 
we  are  Just  entering  upon  an  important  de- 
velopment of  the  common  law.  What 
branches  of  Industry  will  eventually  be  of 
such  public  Importance  as  to  be  included  in 
the  category  of  public  concerns,  and  to  what 
extent  the  control  of  Jhe  courts  will  be  car- 
ried In  the  effort  to  solve  by  law,  the  modern 
economic  problems,  it  would  be  rash  to  pre- 
dict. Enormous  business  combinations,  vir- 
tual monopolization  of  the  necessaries  of  life, 
the  strife  of  labor  and  capital,  now  the  con- 
cern of  the  economist  and  the  statesman, 
may  prove  susceptible  of  legal  control 
t)irough  the  doctrine  of  this  special  law. 
General  doctrines  have  been  established;  and 
v^on  their  successful  working  out  depends  to 


a  large  extent  the  future  economic  organic 
zation  of  the  country.  Only  if  the  courts 
can  adequately  control  the  established  mo- 
nopolies in  all  contingencies  may  the  busi- 
ness of  these  concerns  be  left  in  private 
hands."  We  need  not,  therefore,  concern  our- 
selves further  as  to  whether  or  not  the  re- 
lief afforded  by  the  common  law  is  adequate, 
for  without  doubt  it  is  amply  sufficient,  but 
let  us  continue  our  investigation  to  the  as- 
certainment of  whether  or  not  the  facts  of 
the  instant  case  warrant  the  relief,  which 
the  law,  at  all  times,  has  stood  and  now 
stands  ready  to  give. 

[3]  In  Qulnn  v.  Letham,  supra.  Lord  Mc- 
Nagbten,  said:  "An  act  which  does  not 
amoimt  to  a  legal  injury  cannot  be  action- 
able because  it  is  done  with  a  bad  intent. 
That  in  my  opinion  is  the  sum  and  substance 
of  Allen  V.  Flood,  App.  Cas.  1  (1898),  and 
Lord  Lindley  in  the  sapie  case  said  that 
Allen  V.  Flood,  supra,  established  the  fact 
that  Allen  Infringed  no  right  of  the  plain- 
tiffs,  although  he  acted  maliciously."  Tbe 
question  was  later  considered  by  tbe  House 
of  Lords  in  1901,  when  it  was  held  that  a 
combination  of  two  or  more  persons,  without 
excuse  and  without  Justification,  to  injure  a 
man  in  bis  trade  by  persuading  or  inducing 
bis  customers  not  to  trade  with  bim,  or  bis 
servants  or  customers  to  break  bis  employ. 
Is  actionable,  provided  he  suffers  damage. 
Freedom  for  fair  competition  is  guaranteed 
to  all,  and,  even  though  this  competition  re- 
sults in  the  ruin  of  tbe  competitor's  business 
and  tbe  loss  of  all  his  property,  there  can  be 
no  right  of  action  unless  the  successful  com- 
petitor has  done  some  malicious,  intentional,- 
wrong,  which  is  unjustifiable,  and  which  is 
tbe  cause  of  damage  to  the  injured  or  com- 
plaining party.  The  American  cases  pre- 
sent a  seemingly  hopeless  conflict  of  opinion 
on  tbe  subject,  yet,  with  tbe  above  rule  as  a 
guide,  it  may  safely  be  said  that  the  doctrine 
as  announced  in  Lumley  v.  Gye,  supra,  is 
recognized  and  followed  by  tbe  majority  of 
the  American  courts,  and  is  amply  sustained. 
In  our  oplniouj  by  the  weight  of  authority, 
as  it  certainly  is  by  the  better  reason  as 
viewed  in  the  light  of  our  present  industrial 
and  economic  conditions.  Tbe  leading  Ameri- 
can case  involving  and  sustaining  this  princi- 
ple is  Angle  V.  Chicago,  St.  Paul  &  Milwau- 
kee Ry.  Co.,  151  U.  S.  1,  14  Sup.  Ct.  240, 
38  L.  Ed.  55.  Tbe  opinion  Is  by  Mr  Justice 
Brewer,  and  among  other  things  he  says: 
"It  has  been  repeatedly  held  that,  if  one 
maliciously  interferes  In  a  contract  between 
two  parties  and  induces  one  of  them  to 
break  that  contract  to  the  injury  of  tbe  oth- 
er, tbe  party  injured  can  maintain  an  action 
against  tbe  wrongdoer.  Green  v.  Button,  2 
Cromp.  M.  &  R.  TOT,  in  which  the  defendant, 
by  falsely  pretending  to  one  party  to  a  con- 
tract that  he  had  a  lien  upon  certain  prop- 
erty prevented  such  party  from  delivering  It 
to  the  plaintiff,  the  other  party  to  the  con- 
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tract,  and  was  held  responsible  for  the  loss 
oceasioned  thereby.  Lumley  v.  Gye,  2  El. 
&  BL  216,  in  which  a  singer  had  entered  in- 
to a  contract  to  sing  only  at  the  theater  of 
the  plaintiff,  and  the  defendant  maliciously 
Induced  her  to  break  that  contract,  and  was 
held  liable  to  the  damages  sustained  by  the 
plaintiff  in  consequence  thereof.  Bowen  v. 
Hall,  L.  R.  6  Q.  B.  Dly.  333,  in  which  it  was 
held  that  an  action  lies  against  a  third  per- 
son who  maliciously  Induces  another  to  break 
his  contract  of  exclusive  personal  serrlce 
with  an  employer,  which  thereby  would  nat- 
urally cause,  and  did  in  fact  cause,  an  in- 
jnry  to  such  employer.  In  the  opinion  of 
Brett,  li.  J.,  It  was  said:  'That  wherever  a 
man  does  an  act  which  In  law  and  in  fact 
is  a  wrongful  act,  and  such  an  act  as  may, 
as  a  natural  and  probable  consequence  of  it, 
produce  injury  to  another,  and  which  in  the 
particular  case  does  produce  an  injury,  an 
action  on  the  case  will  lie.  This  is  the  prop- 
osition to  be  deduced  from  the  case  of  Ash- 
by  V.  White,  1  Ld.  Raym.  938.  If  these  con- 
ditions are  satisfied,  the  action  does  not  the 
leBS  lie  because  the  natural  and  probable 
consequences  of  the  act  complained  of  is  an 
act  done  by  a  third  person,  or  because  such 
act  so  done  by  the  third  person  la.  a  breach 
of  duty  or  contract  by  him,  or  an  act  illegal 
in  hla  part,  or  an  act  otherwise  imposing 
an  actionable  liability  on  him.'  Walker  v. 
Cronln,  107  Mass.  555,  In  which  a  manu- 
facturer was  held  entitled  to  maintain  an  ac- 
tion against  a  third  party  who,  with  the  un- 
lawful purpose  of  preventing  him  from  carry- 
big  on  his  business,  willfully  Induced  many 
of  bis  employes  to  leave  his  employment, 
whereby  the  manufacturer  lost  their  services 
and  the  profits  and  advantages  which  he 
would  have  derived  therefrom.  Rice  v.  Man- 
ley,  66  N.  Y.  82,  23  Am.  Rep.  30,  in  which  a 
party  bad  contracted  to  sell  and  deliver  to 
plaintiffs  a  quantity  of  cheese,  but,  having 
been  made  to  believe  through  the  fraud  of 
the  defendant  that  the  plaintiffs  did  not  want 
the  cheese,  sold  and  delivered  it  to  him,  and 
it  was  held  that  an  action  could  be  maintain- 
ed against  the  defendant  for  the  damages 
snstalned  from  falling  to  get  the  cheese. 
Jones  V.  Stanley,  76  N.  0.  355,  in  which  the 
conrt  said:  'It  was  decided  in  Hasklns  v. 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780,  that, 
if  a  person  maliciously  entices  laborers  or 
croppers  to  break  their  contracts  with  their 
employer  and  desert  his  service,  the  employ- 
er may  recover  damages  against  such  per- 
wn.  The  same  reasons  cover  every  case 
where  one  person  maliciously  persuades  an- 
other to  break  any  contract  with  a  third 
person.  It  is  not  confined  to  contracts  for 
aervice.'  Under  these  authorities,  if  the 
Omaha  Company  had  by  its  wrongful  con- 
dnct  simply  induced  the  Portage  Company 
to  break  its  contract  with  Angle,  it  would 
bare  been  liable  to  him  for  the  damages  sus- 
tahted  thereby."  The  essence  of  this  de- 
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dsion  is  found  in  the  syllabus,  which  reads: 
"If  one  maliciously  interferes  in  a  contract 
between  two  parties  and  Induces  one  of  them 
to  break  that  contract  to  the  injury  of  the 
other,  the  i>arty  injured  can  maintain  an  ac- 
tion against  the  wrongdoer.  Where  one  rail- 
road company  by  Its  wrongful  conduct  in- 
duced another  railroad  company  to  break 
Its  contract  with  a  contractor  for  its  con- 
struction. It  is  liable  to  him  for  the  damages 
sustained  thereby;  a  fortiori,  when  it  not 
only  induces  a  breach  of  a  contract  by  the 
latter  company,  but  also  disables  it  from 
performance."  In  the  case  of  Walker  v.  I 
Cronln,  107  Mass.  555,  used  approvingly  by  ' 
the  Supreme  Court  of  the  United  States  in 
Angle  T.  Railway  Co.,  supra,  it  was  held 
that:  "It  is  a  familiar  and  well-established 
doctrine  of  the  law  upon  the  relation  of 
master  and  servant  that  one  who  entices 
away  a  servant  or  induces  him  to  'leave  his 
master  may  be  held  liable  In  damages  there- 
for, provided  there  exists  a  valid  contract 
for  continued  service  known  to  the  defend- 
ant. It  has  sometimes  been  supposed  that 
this  doctrine  sprang  from  the  English  statute 
of  laborers,  and  was  confined  to  menial  serv- 
ice. But  we  are  satisfied  that  it  is  founded 
upon  the  legal  right  derived  from  the  con- 
tract, and  not  merely  upon  the  relation  of 
master  and  servant,  and  that  it  applies  to 
all  contracts  of  employment  If  not  to  con- 
tracts of  every  description."  In  Rice  v.  Man- 
ley,  66  N.  Y.  82,  23  Am.  Rep.  30,  lie  Su- 
preme Court  said  In  the  syllabus:  "S.  agreed 
to  sell  and  deliver  to  plaintiff  a  quantity  of 
cheese.  Defendant  by  fraudulent  and  false 
representations  induced  S.  to  sell  and  de-  . 
liver  the  cheese  to  him.  The  agreement  be- 
tween S.  and  plaintiff  was  not  in  writing, 
and  was  void  imder  the  statute  of  frauds, 
but  it  would  have  been  performed  by  S.  but 
for  defendant's  fraud.  Held,  that  plaintiff 
could  maintain  an  action  against  S.  for  the 
damages  sustained."  In  Gore  v.  Condon,  87 
Md.  368,  39  AO.  1042,  40  L.  R.  A.  382,  67 
Am.  St  Rep.  352,  is  found  the  following: 
"The  right  to  maintain  the  action  can  also 
be  sustained  iqpon  the  doctrine  that  a  man 
who  induces  one  of  two  parties  to  a  contract 
to  break  it,  intending  thereby  to  injure  the 
other  or  to  obtain  a  benefit  for  himself,  does 
the  other  an  actionable  wrong."  In  Lucke 
v.  Clothing  Assembly,  77  Md.  396,  26  Atl. 
505,  19  I/.  R.  A.  408,  39  Am.  St.  Rep.  421,  it 
is  said  in  the  syllabus:  "-If  a  contract  would 
have  been  performed  but  for  the  false  and 
fraudulent  representations  of  a  third  per- 
son, an  action  will  lie  against  him  although 
the  contract  could  not  have  been  enforced  by 
action.  Interference  with  the  free  exercise 
of  another's  trade  or  occupation  or  means  of 
livelihood  by  fraud  or  force,  such  as  prevent- 
ing people,  by  threats  or  intimidation,  from 
trading  with  or  continuing  him  in  their  em- 
ployment, is  an  actionable  wrong."  In  Chip- 
ley  T.  Atkinson,  23  Fla.  200,  1  South.  934, 
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11  Am.  St.  Rep.  331,  Mr.  Justice  Haney  says: 
"An  employ^  may  maintain  an  action  for 
damages  against  a  third  party  maliciously 
procuring  an  employer  to  dlscliarge  him  from 
employment  under  a  legal  contract  for  a  cer- 
tain period  pending  such  period,  provided 
damages  result  to  the  employ^  from  his  dis- 
charge; and  under  the  same  circumstances 
the  action  may  be  maintained,  though  the 
«mployment  Is  not  for  a  fixed  period, 
though  no  contract  exists  between  the  mas- 
ter and  the  servant  and  no  legal  right  as 
between  them  is  yiolated,  still  the  servant 
may  maintain  an  action  for  damages  against 
the  third  person  who  has  maliciously  pro- 
cured his  discharge."  While  In  Doremus  v. 
Hennessey,  176  111.  608,  52  N.  E.  924,  54  N. 
E.  524,  43  L.  R.  A.  TOT,  802,  68  Am.  St.  Rep. 
203,  the  Supreme  Court  of  Illinois  says: 
*Tnie  common  law  seeks  to  protect  every 
person  against  the  wrongful  acts  of  others, 
whether  committed  alone  or  by  combination, 
and  an  action  may  be  had  for  Injuries  done 
which  caused  another  loss  in  the  enjoyment 
of  any  right  or  privilege  or  property.  •  •  • 
Losses  willfully  caused  by  another  from  mo- 
tives of  malice  to  one  who  seeks  to  exercise 
and  enjoy  the  fruits  and  advantages  of  his 
own  enterprise,  industry,  skill,  and  credit 
will  sustain  an  action.  It  is  clear  that  It 
Is  unlawful  and  actionable  for  one  man,  for 
unlawful  motives,  to  Interfere  with  another's 
trade  by  fraud  or  misrepresentation,  or  by 
molesting  his  customers  or  those  who  would 
be  customers,  or  by  preventing  others  from 
working  for  him  or  causing  them  to  leave 
his  employ  by  fraud  or  misrepresentation  or 
•  physical  or  moral  intimidation  or  persua- 
sion, with  intent  to  inflict  an  injury  which 
causes  loss."  It  must  be  observed  that  the 
case  last  dted  holds  that  it  is  unlawful  and 
actionable  for  a  man  for  unlawful  motives 
to  interfere  with  another's  trade,  etc.,  by 
fraud  or  misrepresentation  or  physical  or 
moral  intimidation  or  persuasion,  with  in- 
tent to  Inflict  an  injury  which  causes  loss. 

[4]  That  case  does  not  hold  it  to  be  unlaw- 
ful for  one  by  fair  and  lawful  argument 
and  persuasion  to  interfere  with  the  con- 
tractual relations  of  another,  and  without 
doubt  a  person  has  the  legal  right  to  per- 
suade one  to  leave  his  employer's  service,  or 
to  quit  trading  with  another,  provided,  al- 
ways, such  persuasion  and  argument  is  fair 
and  not  unlawful,  and  is  made  and  done  with 
the  honest  intent  and  purpose  of  fairly  bet- 
tering one's  own  business,  trade,  or  employ- 
ment, and  not,  for  the  primary  object,  of 
wrongfully  destroying  honest  competition. 
In  the  instant  case,  had  the  conduct  of 
•Schonwald  and  the  Ice  company  been  direct- 
ed and  governed  solely  by  the  desire  to  le- 
gitimately eliminate  Bagains'  retail  ice  busi- 
Jiess  by  fair  competition,  no  action  could 
have  been  maintained  against  them,  but 
it  is  plainly  evident  that  they  were  not  so 
limited,  directed,  or  actuated.    The  threats. 


coercions,  and  intimidating  statements  made 
by  them  to  the  ^customers  of  Ragalns  bad 
for  their  sole  and  primary  object,  not  the 
building  up  of  their  own  legitimate  business, 
but  the  destruction  of  Ragalns'  business,  and 
that,  too,  by  the  most  unreasonable,  unfair, 
coercive,  and  unjustifiable  methods.  The 
only  legitimate  result  of  their  conduct,  as 
is  plainly  shovm  by  the  testimony,  from  the 
commencement  of  the  troubles  between  them, 
was  to  injure  unfairly,  and  without  sufl3clent 
excuse  or  justification,  the  business  of  Ba- 
gains. They  did  not  sell  their  Ice  cheaper. 
iXiey  did  not  claim  to  have  a  better  grade 
or  quality  of  ice.  They  did  not  offer  better 
delivery  facilities.  They  did  not  offer  any 
Inducement  by  way  of  credits,  or  time,  in 
payment  of  accounts.  They  did  not  show  by 
any  legitimate  or  reasonable  or  Justifiable 
method  that  the  customers  by  patronizing 
them  would  obtain  better  results,  or  better 
service,  than  Bagains  could  furnish,  and 
their  sole  and  only  excuse  was  that  they 
enjoyed  a  monopoly  of  the  ice  business  In 
Blackwell  and  vicinity,  and  thereby  con- 
trolled the  ice  market,  and  that,  unless  the 
customers  who  had  contracts  with  Ragalns 
would  forthwith  break  and  violate  those  con- 
tracts, they  could  not  have  or  purchase  any 
ice  from  said  defendants  in  case  Ragalns' 
ice  supply,  for  any  reason,  should  become  ex- 
hausted; and  they  further  informed  said 
customers  tliat  Ragalns  could  not  in  the 
event  of  his  supply  becoming  exhausted 
purchase  ice  from  any  other  person  who  sup- 
plied said  city  with  ice  on  account  of  com- 
binations and  understandings  had  by  said 
defendants  with  other  Ice  companies,  the 
benefits  of  which  said  combination  were  de- 
nied Ragains,  and  that,  therefore,  the  said 
customers  would  be  unable  to  procure  any 
ice  at  all.  There  was  no  possible  excuse  or 
justification  for  such  conduct  The  actions 
of  defendants  without  doubt  were  malicious 
and  unwarranted. 

[5]  By  the  term  "malicious"  we  do  not 
mean  that  defendants  were  actuated  by  mo- 
tives of  ill  will  against  Ragains  personally, 
but  by  It  is  meant  an  unreasonable  and 
wrongful  act  done  Intrationally,  without  Just 
cause  or  excuse.  In  16  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  1112,  the  reason  for  stating  these 
acts  to  be  malicious  Is  given  as  follows:  "The 
breach  of  contract  gives  a  cause  of  action 
against  a  contracting  party  guilty  of  the 
breach,  and  is  therefore  a  wrongful  or  unlaw- 
ful act  The  procurement  of  a  breach  of  con- 
tract is  wrongful,  and.  If  the  procurement  Is 
intentional  and  without  excuse.  It  follows  that 
it  is  malicious."  The  reasons  for  this  defini- 
tion have  been  objected  to  as  containing  a 
step  which  assumes  too  much,  in  that  the  pro- 
curement of  an  act  which  gives  a  cause  of 
action  against  the  actor  Is  universally  wrong- 
ful. Subject  to  the  limitations  and  restric- 
tions hereinbefore  alluded  to,  we  are  not  will- 
ing to  assent  to  this  criticism.    However, 
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tbere  Is  another  definition  of  the  term  "mall- 
douB,"  in  the  adjudicated  cases,  wbicli  is 
not  open  to  tbis  objection,  and  it  is  sufficient- 
ly comprehensiTe  to  meet  the  requirements 
of  the  present  case.  Brett,  L.  J.,  In  Bowen 
T.  Hall,  6  Q.  B.  D.  338,  defines  a  malicious 
act  "as  one  done  for  the  indirect  purpose 
of  injuring  the  plaintiff-  or  benefiting  the 
defendant  at  the  expense  of  the  plaintiff." 
In  Keeble  v.  Hlckerlnglll,  supra,  it  was  held 
that  malice,  or  the  Intent  to  Injure,  will  under 
certain  circumstances  cause  an  act,  otherwise 
legal,  to  become  illegal.  Lord  Watson,  in 
Allen  V.  Flood,  App.  Cas.  92  (1898),  said: 
The  existence  of  a  bad  motive  in  the  case 
of  an  act  which  is  not  in  itself  Illegal  will 
not  convert  that  act  into  a  civil  wrong  for 
which  reparation  is  due.  A  wrongful  act 
done  knowingly  and  with  a  view  of  Its  injuri- 
ous consequences  may  in  the  sense  of  law 
be  malicious,  but  such  malice  derives  its  es- 
sential character  from  the  circumstance  that 
the  act  done  constitutes  a  violation  of  law." 
And  in  the  same  case,  in  discussing  what 
would  excuse  a  man  from  the  charge  of  mal- 
ice, he  said:  "He  shall  act  honestly  •  •  * 
and  shall  not  be  prompted  by  a  desire  to  in- 
jure the  person  who  Is  affected  by  his  act." 
Bowen,  Ii.  J.,  in  Allen  v.  Flood,  supra,  said: 
"In  order  to  Justify  the  intentional  doing  of 
that  which  is  calculated  In  the  ordinary 
conrse  of  events  to  damage,  and  which  does 
in  fact  damage  another,  in  that  otl\er  person's 
property  or  trade,  you  must  have  some  Just 
cause  or  excuse."  Which  was  afterwards 
characterized  by  Lord  Chancellor  Halsbury 
as  "exactly  accurate."  Justice  Oliver  Wen- 
dell Holmes  said  that:  "When  a  responsible 
defendant  seeks  to  escape  liability  frotn  an 
act  which  he  had  notice  was  likely  to  cause 
temporal  damage  to  another,  he  must  show 
Justification."  In  19  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  p.  623.  It  is  said:  "  'Malice*  in  its  legal 
sense  means  a  wrongful  act.  done  intentional- 
ly, without  Just  cause  or  excuse."  Lord 
Campbell,  in  Foreguson  v.  Kinnoul,  9  CI.  & 
P.  321,  said:  "  'Malice'  In  the  legal  accepta- 
tion of  the  word  is  not  confined  to  personal 
spite'  against  Individuals,  but  consists  In  a. 
'■onBcloxiB  violation  of  law  to  the  preju- 
dice of  another."  In  Page  v.  Cushing,  38  Me. 
.''>23.  "malice"  Is  defined  as:  "Acts  willfully 
and  designedly  done  which  are  unlawful  are 
malicious  In  respect  to  those  to  whom  they 
are  injurious."  Bowen,  L.  J.,  in  Mogul 
Steamship  Co.  v.  McGregor,  23  Q.  B.  D.  612, 
said:  "Maliciously  means  and  Implies  an  in- 
tention to  do  an  act  which  is  wrongful,  to  the 
detriment  of  another." 

Viewed  in  the  light  of  the  above  definitions, 
we  are  willing  to,  and  do,  say  that  the  acts 
of  the  defendants  under  the  facts  and  circum- 
otances  of  the  case  at  bar  were  malicious 
and  were  without  proper  or  sufficient  Justi- 
fication or  excuse.  The  learned  trial  Judge 
bappily  stated  the  correct  rule  of  law  appli- 
cable to  -tbia  case  In  bis  instructions  to  the 


Jury.  The  Jury  resolved  the  question  in  favor 
of  the  plaintiff  on  conflicting  testimony, 
wUch,  however,  was  sufficient  to  sustain  the 
verdict  The  verdict  being  general.  It  Is  pre- 
sumed that  a  finding  was  made  on  every  ques- 
tion necessary  to  sustain  the  same.  Should 
the  conclusion  as  reached  In  this  case  be 
otherwise,  under  our  present  Industrial  and 
economic  conditions,  gross  wrongs  could,  and 
doubtless  would,  be  committed  in  the  namfe 
of  commercial  freedom  or  legal  competition;. 
Great  interests,  financial,  industrial,  or  other, 
could,  by  the  strength  of  an  unfair  and  wrong- 
ful combination,  disguised  as  competition, 
arbitrarily  and  unjustly  control  the  markets 
of  the  state  as  to  all  commodities.  The  re- 
sult would  be  the  elimination  of  fair  and  hon- 
est competition,  without  which  there  can  be 
no  freedom  in  the  commercial  world,  or  In 
other  lines  of  human  endeavor.  It  therefore 
becomes  the  duty  of  the  courts  to  protect  the 
weak  from  the  Intentional  and  unjustifiable 
wrongs  of  the  powerful,  and  for  that  purpose 
the  beneficent  provisions  of  the  ever  growing 
and  developing  common  law  is  amply  able 
to  correct  the  evils  complained  of.  It  is  pe- 
culiarly the  duty  of  the  state  to  control  by 
proper  regulation  all  businesses  which  are 
of  common  and  public  interest.  As  was  weH 
said  by  Prof.  Wyman  iir  his  Control  of  the 
Market :  "All  businesses,  both  great  and  small, 
are  subject,  to  be  sure,  to  that  general  police 
power  of  the  state,  whereby  in  any  civilized 
society  an  effort  is  made  to  so  order  things 
tljat  one  may  not  use  his  own  so  as  to  In- 
jure another.  But  the  comparison  of  the 
large  amount  of  regulation  which  is  consid- 
ered proper  for  the  state  to  Imiwse  upon  a 
monopolized  business  which  the  small  amount 
of  regulation  which  is  considered  proper  foir 
the  state  to  enforce  in  regard  to  competitive 
business  is  in  Itself  significant  enough.  The 
difference  which  Is  shown  is  more  than  one 
of  degree.  It  l>ecome3  one  in  kind.  In  the 
ordinary  business  where  regulation  by  compe^ 
tition  is  still  sufficient  the  law  cannot  ques- 
tion the  decision  of  the  proprietor  to  refuse 
to  sell  to  a  particular  applicant  or  to  dis- 
criminate in  his  prices.  But,  where  the  busi- 
ness is  In  the  hands  of  a  monopolistic  com- 
bination, refusal  to  sell  may  become  t  con- 
spiracy and  discrimluation  may  be  held  Il- 
legal." It  therefore  becomes  the  duty  of  the 
courts  to  guard  with  Jealous  care  all  the 
various  interests  of  our  commercial  and  ln-» 
dustrial  world,  to  the  end  that  every  man 
may,  so  far  as  possible,  be  guaranteed  entire 
freedom  of  competition  In  every  field  of  hu- 
man activity,  so  far  as  the  same  may  be  con- 
sistent with  the  larger  common  interests  of 
the  whole. 

Having  reached  this  conclusion.  It  is  un- 
necessary to  consider  the  other  assignment  of 
error.  The  Judgment  of  the  district  court 
of  Kay  county  should  be  affirmed. 

PER  C:rDUIAM.    Adopted  in  whole. 
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IiAWTON  RAPID  TRANSIT  ET.  CO.  r. 
CITY  OF  LAWTON  et  al. 

(Supreme  Court  of  Oklahoma.    Slarch  12, 
1912.) 

(Byllabui  bv  the  Court.) 

1.  Appeal  and  Ebbor  (|  1010*)— Review— 
Questions  of  Fact. 

Where  an  issae  joined  is  specifically  found 
by  the  court  in  favor  of  plaintiff,  and  the  evi- 
dence reasonably  tends  to  support  the  finding, 
■uch  finding  will  not  be  disturbed  on  review 
in  this  court. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  ft  3979-3982;  Dec.  Dig.  | 
1010.*] 

2.  JTTDOES  (I  44*)- DlBQUALIFIOATIOK- "IN- 
TEBE8T." 

In  a  proceeding  to  condemn  land,  pursuant 
to  chapter  15,  art.  10,  and  sections  1370  to 
1374,  inclusive,  of  chapter  20,  art  9,  of  Sny- 
der's Stats,  of  Oltl.  1009,  the  interest  of  the 
district  judge  as  a  resident  taxpayer  of  the 
petitioning  municipality  is  not  such  an  "inter- 
est" within  the  contemplation  of  section  2032 
of  said  statutes  as  will  disqualify  him  to  act 
upon  the  petition,  and  try  the  cause. 

[lid.  Note.— For  other  cases,  see  Judges, 
Cent.  Dig.  H  203-207;    Dec.  Dig.  f  44.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3692-3709;   vol.  8,  p.  7C01.] 

3.  Eminent  Domain  (f  202*)  —  Peoceedings 
TO  Assess  Compensation- Admissibility 
or  Evidence. 

On  trial  to  a  jury  to  assess  damages  In  a 
nroceeding  to  condemn  land,  pursuant  to  chap- 
ter 15,  art.  10,  and  sections  1370  to  1374,  in- 
clusive, of  chapter  20,  art.  9,  of  Snyder's  Stats. 
of  OliL,  a  report  of  the  United  States  geologi- 
cal survey  issued  by  the  Department  of  the  In- 
terior is  not  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Cent.  Dig.  $  641;  Dec.  Dig.  {  202.*] 

4.  Eminent  Domain  ({  202*)— Proceedings 
TO  Assess  Compensation  —  Admissibilitt 
or  Evidence. 

On  trial  to  a  jury  to  assess  damages  in  a 
proceeding  to  condemn  land,  pursuant  to  chap- 
ter 15,  art.  10,  and  sections  1370  to  1374,  in- 
clusive, of  chapter  20,  art  9,  of  Snyder's  Stats, 
of  Olcl.,  testimony  offered  to  show  mere  pos- 
sible or  Imaginary  uses  or  speculative  schemes 
of  the  owner  with  reference  to  tiie  land  sought 
to  be  condemned  is  not  admissible  in  evidence. 
[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  $  541;    Dec.  Dig.  {  202.*] 

B.  Eminent  Domain  ({  202*)— Proceedings 
to  Assess  Compensation  —  Admissibilitt 
or  Evidence. 

A  boolilet  purporting  to  advertise  as  a 
health  resort  the  land  sought  to  be  condemned, 
pursuant  to  said  sections,  not  "for  anything 
that  appears  in  the  book,  but  just  to  s(u>w  the 
status  of  the  land,  and  what  they  had  done 
prior  to  that  time  with  regard  to  K,"  is  inad- 
missible in  evidence. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §  541;    Dec  Dig.  t  202.*] 

6.  Eminent  Domain  (§  202*)— Proceedings 
TO  Assess  Coupe.vsation  —  Admissibility 
OF  Evidence. 

Where,  after  introducing  evidence  tending 
to  prove  that  at  the  time  the  proceedings  to 
condemn  were  commenced  the  most  profitable 
use  to  which  the  tract  could  be  put  was  for 
farming  purposes,  it  was  not  error  to  permit 


the  witness  to  testify,  in  effect,  that  Its  rain* 

for  that  purpose  at  that  time  was  $3  per  acre. 

[Ed.    Note. — For    other  cases,   see    Eminent 

Domain,  Cent  Dig.  {  641;    Dec  Dig.  |  202.*) 

7.  Eminent  Domain  (|  202*)— Pbocebdinqs 
TO  Assess  Compensation  — Admissibilitt 
or  Evidence. 

In  a  proceeding  to  condema  land,  pnrsnant 
to  chapter  15,  art  10,  and  sections  1370  to 
1374,  inclusive,  of  chapter  20,  art  0,  of  Sny- 
der's Stats,  of  OkL,  on  trial  to  a  Jury  to  as- 
sess damages,  it  was  not  error  for  the  court  to 
exclude  testimony  offered  to  prove  the  reve- 
nue derived  by  the  city  from  the  water  used 
from  the  dam  in  question  from  the  date  ol  the 
first  taking  of  water  therefrom  up  to  the  time 
of  the  triaL 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {  641;    Dec  Dig.  |  202.*] 

8.  Evidence  ({  220*)— Admissions  —  Offxb 
TO  Purchase  Land. 

In  a  proceeding  to  condemn  land,  pursuant 
to  chapter  15,  art  10,  and  sections  1370  to 
1374,  inclusive,  of  chapter  20,  art  9,  of  Sny- 
der's Stats,  of  Okl.,  on  trial  to  a  jury  to  as- 
sess damages,  it  was  not  error  for  the  court 
to  exclude  testimony  offered  to  prove,  for  the 
purpose  of  showing  an  admission  against  the 
interest  of  the  city,  in  effect,  an  offer  of  the 
property  to  the  city,  in  the  shape  of  a  proposed 
written  contract,  with  certain  reservations, 
for  $25,000;  and  a  further  offer  to  prove  an 
order  of  the  city  council  of  the  petitioning 
municipality  approving  said  proposed  contract, 
and  that  said  order  had  been  vetoed  by  the 
mayor  on  grounds  other  than  that  the  value 
stated  in  said  contract  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  771-785;    Dec.  Dig.  |  220.*] 

Error  from  District  Oonrt,  Comanche  Coun- 
ty; O.  A.  Brown,  Judge. 

Condemnation  proceedings  by  the  City  of 
Lawton  and  others  against  the  Lawton  Rap- 
Id  Transit  Railway  Company.  Judgment  for 
plalntifts,  and  defendant  brings  error.  Af- 
firmed. 

J.  Elmer  Thomas  and  Stevens  &  Myers, 
for  plaintiff  in  error.  Charles  C.  Black,  for 
defendants  in  error. 

TURNER,  0.  J.  On  January  22,  1908,  on 
the  filing  of  the  petition  of  defendant  in  er- 
ror, the  city  of  Lawton,  a  city  of  the  first 
class.  In  the  district  of  Comanche  county, 
the  district  judge  of  that  county  appointed 
commissioners  to  condemn,  for  the  use  of 
said  city,  among  others,  certain  lands  belong- 
ing to  plaintiff  In  error,  necessary  to  enable 
petitioner  to  construct  a  dam  across  Medi- 
cine creeli  and  Impound  and  flow  back  its 
waters  and  connect  the  same  with  the  pump- 
ing plant  of  said  city,  some  12  miles  away, 
by  pipe  line  across  said  lands,  for  the  pur- 
pose of  furnishing  said  city  with  a  water 
supply,  pursuant  to  chapter  15,  art.  10,  and 
sections  1370  to  1374,  Inclusive,  of  chapter  20, 
art  9,  of  Snyder's  Stats,  of  Old.  On  Feb- 
ruary 26,  1908,  said  commissioners  filed  their 
report  and  awarded  defendant:  "For  taking 
of  the  north  half  of  the  northwest  ^  of 
said  Sec.  18,  Tvpp.  3  N.  R.  12  W.  I.  M.,  by  Uie 
city  of  Lawton  for  the  purpose  of  dam  site 
and  storage  of  water,  etc.,  $800.00.    For  the 
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risfat  of  war  for  the  pipe  line  as  described 
in  said  foregoing  notice,  the  sum  of  $50.00. 
For  the  taking  and  diverting  of  water  and 
for  the  damage  to  the  residue  of  said  land 
eansed  by  the  taking  of  land  and  water  and 
right  of  way  and  for  full  compensation  for 
all  other  damage  done  or  to  be  done  by  the 
constractlon  of  said  dam  and  Imponndlng 
of  water  and  taking  of  land  and  water  and 
right  of  way,  the  sum  of  $2,150.00."  On 
March  18,  1908,  defendant,  feeling  aggrieved, 
In  due  time  made  proper  application  for  a 
trial  by  Jury,  and  later  sought  to  and  did 
dlsqaallfy  said  district  Judge,  the  Honorable 
T.  J.  Jolmson,  by  reason  of  interest  on  the 
ground  that  he  was  at  that  time  a  property 
owner  and  taxpayer  of  said  dty.  Later 
Hon.  G.  A.  Brown,  judge  of  the  Eighteenth 
district,  was  duly  assigned  by  the  then  Chief 
Justice  of  this  court  to  sit  in  judgment  on 
said  cause,  whereupon  defendant  moved  the 
court.  In  effect,  to  dismiss  all  proceedings 
had  in  the  cause  prior  to  that  time  on  the 
ground  that,  said  former  judge  being  as  well 
disqualified  at  the  time  said  proceedings  were 
had  as  when  he  so  certified,  all  orders  made 
by  him  were  void.  After  said  motion  and  an 
application  for  a  change  of  venue  were  over- 
ruled, there  was  trial  to  the  jury  and  judg- 
ment for  defendant  for  $4,000,  to  reverse 
whidi  defendant  brings  the  case  here. 

[1]  As  to  the  error  alleged  that  "there 
was  no  bona  fide  effort  at  amicable  adjust- 
ment on  the  part  of.  the  city,  required  by  the 
statute  as  a  condition  precedent  to  Institut- 
ing this  proceeding,"  It  is  sufficient  to  say 
that,  as  that  issue  joined  Is  specifically  found 
by  the  court  in  favor  of  plaintiff  and  the  evi- 
dence reasonably  tends  to  support  the  find- 
ing we  will  not  disturb  it 

[2]  Neither  were  Judge  Johnson's  orders 
void  as  contended.  We  take  judicial  notice 
of  the  fact  that  he  was  the  regular  judge  of 
the  district  where  the  land  lay  and  in  which 
the  petition  was  filed;  that  he  had  jurisdic- 
tion of  the  subject-matter  and  the  parties, 
and  know,  as  a  matter  of  law,  that  he  was 
not  disqualified  when  the  proceedings  before 
him  were  had  and  when  he  certified  to  his 
disqualification.  This  for  the  reason  that 
his  interest  as  a  resident  taxpayer  of  the  i>e- 
titloning  municipality  was  not  such  an  in- 
terest within  the  contemplation  of  the  stat- 
ute as  disqualified  him  to  try  the  cause. 
Both  Snyder's  Statutes,  S  2012,  and  section 
ITOof  theCbde  of  Civil  Procedure  of  Califor- 
nia, provide,  in  effect,  that  no  judge  sball  sit 
in  any  action  or  proceeding  in  which  he  is 
faiterested.  Los  Angeles  v.  Pomeroy,  133 
Oal.  529,  65  Pac.  1049,  was  a  suit  similar  to 
the  one  at  bar.  An  attempt  was  made  to  dis- 
qualify the  trial  judge  which  failed.  On 
precisely  the  same  question  involved  here, 
and  construing  said  section  170,  the  court 
said:  "The  api>eal  presents  the  question 
whether  or  not  the  judge  was  disqualified 
to  try  the  case  on  account  of  interest;  and 
the  only  fact  upon  which  the  disqualification 


is  asserted  is  undisputed,  viz.,  that  be  owned 
some  real  property  within  the  city  limits. 
This  f&ct  did  not  disqualify  him.  The  mere 
contingency  of  a  possible  future  increase  or 
decrease  of  taxation  within  a  municipality 
is  too  remote  and  Indistinct  to  disqualify  a 
party,  upon  the  sole  ground  that  he  owns 
taxable  property  within  its  limits;  and  this 
is  the  sole  ground  of  the  alleged  disqualifi- 
cation in  the  case  at  bar.  The  legal  aspect 
of  the  questions  la  not  clianged  by  the  sug- 
gestion of  the  counsel  that  the  value  of  the 
property  sought  to  be  condemned  was  al- 
leged by  defendants  to  be  over  a  million  and 
a  half  dollars  (found  by  the  jury  to  be  only 
$25,000),  and,  that  if  the  alleged  value  had 
been  established,  then  municipal  bonds  to 
provide  for  the  amount  would  have  been 
necessary,  unless  the  city  should  abandon 
the  proceedings,  etc.  The  suggestions  are 
themselves  only  of  remote  contingencies. 
The  case  at  bar  is  within  the  rule  declared 
in  Oakland  ▼.  Oakland  Water  Front  Co., 
118  Cal.  249  [50  Pac.  268],  and  Meyer  v. 
San  Diego,  121  Cal.  102  [53  Pac.  434,  41  L. 
R.  A.  762,  66  Am.  St  Rep.  22],  where  the 
interest  of  the  judge  was  direct,  Immediate, 
and  precise,  it  being  a  case,  as  stated  in  the 
opinion  therein  rendered,  where  the  judge, 
in  a  case  directly  involving  the  validity  of  a 
tax  imposed  and  to  be  imposed  on  his  land, 
does  by  his  ipse  dixit  declare  whether  the 
burden  shall  remain  or  be  removed."  This 
case  clearly  marks  the  line  of  cleavage  be- 
tween those  cases  where  the  interest  of  the 
judge  is  direct  and  disqualifying  and  indirect 
and  not  so.  State  of  Minn,  ex  rel.  liass  v. 
Macdonald,  26  Minn.  451,  4  N.  W.  1111,  was 
a  proceeding  to  condemn  a  road  under  a 
statute  strikingly  similar  to  the  governing 
statute  here.  The  judge  who  appointed  the 
commissioners,  and  who  later  presided  in  the 
trial  of  the  case  to  a  Jury  for  the  purpose 
of  assessing  damage,  was  a  taxpayer  in  one 
of  the' counties  through  which  such  road  was 
to  run.  Effort  was  made  to  disqualify  blm 
by  reason  of  his  interest  in  the  case,  which 
was  unsuccessful.  The  court  said:  "The 
judge  was  not  disqualified  from  acting 'upon 
the  petition  because  he  was  a  taxpayer  In 
Scott  county,  where  he  resided,  atid  throu.!;h 
which  the  road  was  to  run.  The  statute 
expressly  makes  it  his  duty  to  act  upon 
every  application  of  the  kind  arising  within 
his  district,  and  no  exception  Is  made  on 
account  of  any  interest  of  this  remote  kind, 
although  it  must  have  been  within  the  knowl- 
edge of  the  Legislature  that  the  judge  upon 
whom  it  Imposed  the  duty  would  neces.sarlly 
be  a  resident,  and  presumably  a  taxpayer.  In 
one  or  more*  of  the  counties  of  his  district." 
This  doctrine  is  well  established.  See  Fore- 
man et  al.  V.  Town  of  Marianna,  43  Ark. 
324;  Peck  et  al.  v.  Freeholders  of  Essex 
County,  20  N.  J.  Law,  457;  Tbornburgh  v. 
City  of  Tyler,  16  Tex.  Civ.  App.  439,  43  S. 
W.  1054;  23  Oyc.  578;  17  Am.  &  Eng.  Enc.  of 
L.  735,  and  the  valuable  note  to  Uraftun  r. 
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Holt,  6  Ann.  Cas.  406,  citing  numerous  au- 
tborities. 

13]  For  the  "purpose  of  showing  the  geo- 
logical formation  and  description  of  the 
property  as  appears  from  the  geological  sur- 
vey of  the  United  States."  and  "Just  to  show 
the  condition  and  the  general  formation  of 
the  country  as  shown  by  this  survey  and  re- 
port and  the  record  of  the  government  to 
that  effect  showing  the  topography,"  defend- 
ant, in  the  course  of  its  testimony,  offered  In 
evidence  page  136  of  a  book  entitled  "Geo- 
logical and  Water  Resources  of  Oklahoma, 
by  Chas.  N.  Gould,"  issued  by  the  Depart- 
ment of  the  Interior,  United  States  Geologi- 
cal Survey,  1905,  which  reads: 

"Irrigation  From  Reservoirs. 

"The  greatest  difficulty  in  the  construction 
of  large  reservoirs  in  Oklahoma  is  that  so 
few  available  sites  exist  All  of  the  larger 
streams  of  the  territory  flow  for  practically 
all  their  course  through  broad  and  shallow 
sand  filled  channels.  There  are  compara- 
tively few  localities  where  streams  flow 
through  narrow  gorges  and  masonry  dams 
might  be  constructed.  Of  these  localities 
the  most  satisfactory  that  have  so  far  been 
examined  are  located  in  the  Wichita  Moun- 
tains. In  October,  1903,  the  writer  in  com- 
pany with  Mr.  Bailey  Willis,  of  the  United 
States  geological  survey,  visited  the  most 
available  of  these  sites  in  these  mountains. 
The  following  descriptions  are  from  Mr. 
Willis'  report: 

"Medicine  Bluft  Site. 

"In  Sec.  7,  T.  3  N.,  R.  12  W.,  the  valley 
of  the  Medicine  Bluff  creek  is  an  extensive 
bottom  land,  approximately  from  1  to  IVj 
miles  wide  60  feet  above  the  stream  level. 
The  stream  Itself  has  moderate  fall.  Near 
the  south  line  of  the  section  the  valley  nar- 
rows to  a  canyon  75  feet  deep  and  400  feet 
wide  between  steep  walls.  Beneath  the  wider 
valley  the  rock  is  rather  impervious  red 
shale  and  sandstone;  in  the  canyon  it  is 
granite,  more  or  less  jointed;  but  forming 
a  fairly  solid  mass,  suitable  for  the  foun- 
dations of  the  dam.  The  stream  in  the 
canyon  runs  on  bed  rock. 

"The  drainage  area  tributory  to  this  site 
is  estimated  from  the  map  at  about  90  square 
miles.  The  waters  from  the  reservoir  might 
be  conveyed  a  distance  of  10  miles  down  the 
valley  to  Fort  Sill  and  thence  over  the 
prairie  lands  in  the  vicinity  of  Lawton.  The 
height  of  the  dam  site  above  Lawton,  is  200 
feet,  and  the  water  would  be  available  upon 
the  highest  prairies  of  the  neighborhood. 

"The  value  of  this  reservoir  site  is  lim- 
ited by  the  small  area  tributary  to  it.  Med- 
icine Bluff  has  the  reputation  of  being  a 
comparatively  constant  stream  for  the  region; 
but  from  field  observation,  without  measure- 
ment, it  would  appear  probable  that  the 
greater  part  of  its  flow  throughout  the  year 


could  be  stored  without  utilizing  the  entire 
capacity  of  the  reservoir. 

"Bluff. 

"The  waters  from  Medicine  creek  flow 
largely  from  granite  slopes  and  so  far  as 
they  are  derived  from  other  rocks  are  not 
contaminated  by  gypsum  or  alkali." 

Which  was  excluded  by  the  court,  and 
which,  defendant  says,  was  error.  We  do 
not  think  so,  for  the  reason  that  no  author- 
ity is  cited  In  support  of  its  competency, 
and  we  can  find  none.  Being  incompetent, 
it  was  not  rendered  admissible  under  Wil- 
son's Stat,  of  Okla.  §  4563,  or  any  other 
section  called  to  our  attention. 

[4]  It  is  further  assigned  that  the  court 
erred  in  excluding  "Exhibit  B"  offered  in 
evidence  by  defendant  Leading  up  to  the 
offer,  the  testimony  disclosed  that  on  March 
29,  1906,  Lloyd  and  Thomas,  the  .owners 
of  the  80  acres  In  controversy,  entered  into 
a  contract  with  the  Kansas  City,  Mexico  & 
Orient  Railway  Company,  known  as  the 
"Orient  Road."  This  contract  was  marked 
"Exhibit  B,"  and  was  offered  in  evidence, 
and  shows,  in  effect,  that  the  parties  thereto 
agreed  to  incorporate  the  defendant  Rapid 
Transit  Company  and  construct  and  operate  a 
railway  "from  a  point  on  the  main  line  of 
the  Kansas  City,  Mexico  &  Orient  Railway 
Company,  at,  near,  or  in  the  vicinity  of  Sen- 
tinel, or  near  a  point  northwest  from  the 
city  of  Lawton,  Oklahoma  Territory,  extend- 
ing therefrom  in  a  southeasterly  course  to 
the  city  of  Lawton,  and  as  near  as  may  be 
(having  regard  to  economic  construction  and 
the  best  adaptable  grades  and  alignment) 
;to  or  near  the  northwest  corner  of  section 
seven  (7),  township  three  (3)  north,  range 
twelve  (12)  west,  in  Comanche  county, 
Oklahoma,"  the  tracks  of  said  road,  when 
constructed,  to  be  used  by  said  company  for 
rapid  transit  purposes  from  Lawton  to  a 
health  resort  to  be  located  as  near  as  pos- 
sible to  the  point  already  mentioned  as  be- 
ing at  or  near  the  northwest  comer  of  sec-  ■ 
tion  7.  As  the  testimony  throughout  dis- 
closes that  there  were,  no  improvements  of 
any  kind  on  the  land  In  controversy  but  the 
same  to  be  in  a  state  of  nature,  we  fall  to 
see  how  a  contract  between  the  owners  of 
the  land  and  a  railroad  company  to  build  a 
line  of  road  beginning  miles  away  and  ending 
miles  away  from  the  land,  and  which  falls  to 
show  on  its  face  that  the  proposed  lines 
were  intended  to  run  anywhere  near  thereto, 
could  in  any  way  affect  the  Issues  in  this 
cause,  or  tend  to  show  the  use  the  owner  in- 
tended made  of  the  property  taken,  and  for 
that  reason,  and  that  defendant  fails  to 
cite  any  authority  in  support  of  his  con- 
tention and  we  can  find  none,  we  hold  that 
the  court  did  not  err  in  rejecting  the  ten- 
der. Besides,  if  this  was  an  attempt  to 
show,  or  lay  a  foundation  to  show,  the  pro- 
spective value  of  the  land  when  the  com- 
pany should  be  formed  and  the  property  tak- 
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ca  oTcr  and  converted  into  a  health  re- 
wit  and  the  prospective  road  built  as  pro- 
vided for  in  the  contract,  such  evidence  was 
not  admissible,  for  the  reason  that  the  value 
mast  be  actual,  and  not  merely  speculative 
or  possible. 

In  Central  Pac.  R.  B.  Co.  ▼.  Pearson,  35 
Cal.  247,  defendant  attempted  to  prove 
what  the  land  would  be  worth  to  the  owner, 
provided  the  state  would  thereafter  grant 
him  a  wharf  franchise,  which  fact  was  held 
by  the  court  too  remote  and  speculative, 
and  hence  inadmissible.  We  can  see  no 
dilference  in  principle  between  that  case  and 
here  where  defendant  offers  to  prove  that 
it  has  secured  a  contract  for  said  road, 
in  order  to  show  or  lay  a  foundation  to 
show  a  prospective  value  when  the  railroad 
is  built  On  this  point  the  court  In  T.  L. 
H.  G.  M.  S.  V.  C.  M.  By.  Co.,  16  Colo.  1, 
27  Pac.  258,  says:  "That  in  estimating  dam- 
ages merely  possible  or  imaginary  uses  or 
specnlative  schemes  of  the  proprietor  are  to 
be  excluded,  see  Pierce  on  Railroads,  217; 
Searle  r.  Lackawanna  &  B.  Ry.,  33  Pa.  57; 
Dorian  v.  East  Brandywlne  &  W.  By., 
46  Pa.  SaO;  Fleming  ▼.  Chicago,  D.  &  W. 
H.  R.  Co.,  34  Iowa,  858;  Worcester  y.  Great 
FaUs  Manuf.  CO.,  41  Me.  169  [66  Am.  Dec. 
2171;  Lake  Shore  &  M.  S.  B.  Co.  ▼.  Cln., 
8.  &  C.  R.  Co.,  30  Ohio  St  604.  That  It  is 
proper  to  pat  tn  evidence  the  present  and 
any  reasonable  use  in  the  future  to  which 
the  property  may  be  adapted,  but  not  the 
intentions  of  the  owner  as  to  such  future 
use  of  the  land,  see  Sherwood  y.  St  Paul 
ft  G  R.  Co.,  21  Minn.  12(7;  Pinkham  y. 
Shelmsford,  109  Mass.  225;  Fairbanks  v. 
Fitchbnrg,  110  Mass.  224."  See,  also,  10 
Am.  &  En^.  Knc.  Law,  p.  1163,  note  7.  But, 
if  the  court  erred,  the  same  was  immaterial, 
for  the  reason  that  defendant's  evidence 
fDUy  developed,  In  substance,  that  it  was 
duly  organized;  that  pursuant,  to  some  ar- 
rangement, and  on  January  20,  1908,  the 
Wichita  Mountain  &  Orient  Railway  was 
located  and  surveyed  throughout  and  across 
the  Ft  Sill  military  reservation,  pursuant 
to  an  act  of  Congress,  to  within  the  vicini- 
ty of  the  land  platted  by  defendant  for 
town-site  purposes,  showing  that  the  court 
took  the  view  that  what  had  actually  been 
done  tending  to  enhance  the  present  value 
of  the  property  prior  to  the  condemnation 
proceedings  and  not  what  has  simply  been 
agreed  to  be  done  was  admissible  in  evi- 
dence.   Therein  we  see  no  prejudicial  error. 

[II  For  the  reason,  among  others,  that  the 
writer  was  not  under  oath,  the  court  did  not 
err  In  excluding  the  booklet  (Exhibit  B) 
pnbUshed  by  defendant  prior  to  these  pro- 
ceedings, purporting  to  advertise  the  land' 
in  controversy  as  a  health  resort  and  which 
was  offered  not  "for  anything  that  appears 
la  the  book,  bat  just  to  show  the  status  of 
the  land,  and  what  they  had  done  prior  to 
tbtt  time  with  regard  to  It" 

{Q  After  Introduclnx  eyldence  tending  to 


proye  the  contention  of  the  city  that  at  the 
time  these  proceedings  were  commenced  the 
most  profitable  use  to  which  the  tract  in 
question  could  be  put  was  for  farming  pur- 
poses, the  court,  over  objection,  permitted 
the  witness  Mclntyre  to  testify  in  effect 
that  its  value  for  timt  purpose  at  that  time 
was  ^  per  acre.  There  was  no  error  In 
this.  In  Wichita  Fall  &  Co.  y.  Holloman, 
28  Okl.  419,  114  Pac.  700,  quoting  approv- 
ingly from  C  K.  &  N.  Ry.  Co.  y.  David- 
son, 49  Kan.  589,  31  Pac.  131,  we  said: 
"Where  a  railroad  company  has  taken  and 
appropriated  land  for  railroad  purposes  by 
virtue  of  comdemnation  proceedings,  the 
owner  of  the  land  may  recover  for  Its  de- 
preciation In  value,  taking  Into  considera- 
tion any  purpose  for  which  It  might  be  the 
most  profitably  used.  And  in  such  case, 
where  the  land  was  situated  near  a  city, 
and,  although  used  as  a  farm,  was  suitable 
for  subdivision  into  lots,  blocks,  etc.,  and 
for  an  addition  to  a  city,  such  facts  may  be 
taken  into  consideration  in  determining  the 
market  value  of  the  land  and  the  amount 
of  its  depreciation  in  value  by  reason  of 
the  taking  and  appropriating  of  a  part 
thereof  by  the  railroad  company  for  railroad 
purposes."  5  Ency.  of  Bvldence,  p.  196,  states 
the  rule  thus:  "The  measure  of  damages  to 
which  the  owner  is  entitled  for  the  property 
actually  taken  is  the  market  value  of  such 
property  at  the' time  of  the  taking,  consider- 
ed In  view  of  all  the  purposes  to  which  It 
Is  adapted.  •  •  • "  which  means  that  in 
a  contest  of  this  kind  each  side,  upon  Is- 
sue joined,  may  properly  introduce  evidence 
tending  to  prove  the  most  profitable  use  to 
which  the  property  in  question  might  be 
put  at  the  time  of  the  commencement  of  the 
proceedings,  and  then  prove  its  market  value 
at  the  time,  taking  into  consideration  that 
use.  It  will  then  be  the  duty  of  the  jury 
to  determine  wliat  was  the  most  profitable 
use  to  which  the  land  could  be  put  at  that 
time  and  determine  its  value  accordingly. 

[7]  On  cross-examination  of  the  city  en- 
gineer, defendant  attempted  to  prove  the 
revenue  derived  by  the  city  from  the  water 
used  from  the  dam  in  question  from  Septem- 
ber 23d  down  to  that  time,  and  duly  ex- 
cepted when  an  objection  to  the  testimony 
was  sustained.  The  testimony  was  properly 
excluded,  for  the  reason  that  the  question 
l>efore  the  court  was  one  of  Just  compensa- 
tion to  defendant  only,  and  not  one  of  rev- 
enue or  benefit  to  the  city. 

In  Monongahela  Navigation  Go.  y.  United 
States,  148  U.  S.  312,  13  Sup.  Ct.  622,  37 
L.  Ed.  468,  a  private  corporation  had  ob- 
tained a  dbarter  and  franchise  from  the 
state  of  Pennsylvania  to  erect  a  dam  and 
lock  in  the  Monongahela  river,  with  the 
right  to  take  toll  from  passing  water  craft 
thereon.  The  United  States,  under  power 
of  eminent  domain,  demanded  and  took  from 
the  corporation  the  dam  and  lock  construct- 
ed onder  it*  franchisai     The   trial  court 
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%eld  the  corporation  entitled  to  compensa- 
tion therefor,  but  not  to  compensation  for 
tbe  franchise  or  the  right  to  take  toU.  But 
the  court,  speaking  through  Mr.  Chief  Jus- 
tice Brewer,  held  otherwise,  and  said: 
"•  *  *  The  question  of  Just  compensa- 
tion is  not  determined  by  the  value  to  the 
government  which  takes,  but  the  value  to 
the  Individual  from  whom  the  property  is 
taken.  •  •  *"  This  case  is  cited  in  sup- 
port of  the  doctrine  laid  down  in  Blincoe  v. 
C.  O.  &  W.  Ry.  Co.,  16  Okl.  286,  83  Pac.  903, 
8  Ann.  Cas.  689.  In  Selma,  Rome  &  DaUon 
Railroad  Co.  v.  Keith,  53  Ga.  178,  tbe  court 
said:  "It  was  error  in  admitting  tbe  testi- 
mony of  Wells,  as  specified  in  the  fourth 
ground  of  the  motion,  that  defendant  had 
erected  a  dam  across  the  creek,  and  was  us- 
ing the  water  to  run  a  pump  to  supply  the 
road  with  water  at  that  station,  which  was 
worth  to  defendant  $40  per  month.  Tbe  Is- 
sue on  trial  was  the  amount  of  damages  the 
plaintiff  bad  sustained  from  the  defendant 
by  the  taking  of  his  land  for  tbe  use  of  its 
road,  and  not  what  it  was  worth  to  de- 
fendant, or  how  profitably  it  used  or  em- 
ployed it,  in  its  business."  We  accordingly 
hold  that  the  question  of  the  value  of  the 
water  to  the  city  was  not  a  proper  matter 
of  Inquiry.  See,  also,  Dan  Diego  &  Co.  v. 
Neale,  88  Cal.  50,  26  Pac.  977,  11  L.  R.  A. 
601. 

[•]  For  tbe  purpose  of  showing  an  admis- 
sion by  the  city  against  its  Interest  as  to  th'e 
value  of  tJie  property  taken,  defendant  of- 
fered in  evidence  Exhibit  G,  which  purports 
to  be  an  unsigned  contract  between  the  city 
and  defendant,  in  effect,  an  offer  of  tbe 
property  to  tbe  dty,  with  certain  reserva- 
tions, for  $25,000;  and  offered  to  prove  by 
the  clerk's  records  tliat  the  order  of  the  city 
council  Approving  said  proposed  contract 
bad  been  vetoed  by  tbe  mayor  on  grounds 
other  tlian  that  the  value  stated  in  said  con- 
tract was  excessive.  It  was  the  contention 
■  that  the  veto  of  tbe  mayor  on  other  grounds 
was  an  implied  admission  on  bis  part  bind- 
ing on  the  city  tliat  tbe  property  was  worth 
$25,000.  While  we  recognize  generally,  as 
stated  In  1  En.  of  Ev.  649,  that  "public  of- 
ficers are  but  agents  of  tbe  state  or  mu- 
nicipality they  serve,  and  admissions  made 
by  them,  In  the  performance  of  their  duties 
and  within  their  authority,  are  admissible 
against  such  state  or  municipality,"  and  in 
Glidden  v.  Town  of  Unity,  33  N.  H.  571, 
that  "in  all  American  courts  town  and  oth- 
er corporations  are  now  to  be  considered  as 
subject  to  the  same  presumptions  and  im- 
plications arising  from  tbelr  corporate  acts 
or  the  acts  of  their  Agents,  within  tbe  scope 
of  their  authority,  without  either  vote,  deed, 
or  writing,  as  in  tbe  case  of  natural  persons 
(vide  authorities  collected  in  2  Kent,  Comm. 
and  Aug.  &  A.  Corp.  212)" — we  have  found 
no  case,  and  counsel  have  cited  none,  which 
so  much  as  intimate  tliat  the  unexpressed 


mental  reservations  of  a  mayor  in  exercis- 
ing the  veto  power  could  l>e  construed  as  an . 
admission  against  tbe  interest  of  the  city. 
Rather  are  we  of  the  opinion  that  tbe  only  act 
within  the  scope  of  the  authority  of  the 
mayor  at  that  time  was,  in  effect,  to  approve 
or  dissapprove  action  of  tbe  council  and 
sign  or  refuse  to  sign  the  contract,  that, 
when  either  was  done,  his  auttiority  to  act 
for  the  city  in  the  premises  ceased  to  exist, 
and  that  his  reasons  for  his  action  in  the 
premises,  If  given,  much  less  reserved,  being 
wholly  disconnected  from  bis  official  du- 
ties, would  have  been  purely  gratuitous 
and  not  bindii^  on  the  city. 

There  is  nothing  in  the  exception  to  the 
charge  of  the  court  or  error  in  his  refusal 
to  charge  as  requested  by  defendant 

There  was  conflict  in  the  testimony  as  to 
tbe  value  of  the  tract  considered  for  all  pur- 
poses for  which  it  could  be  used  at  the  time 
of  the  taking,  tbe  same  being  estimated  to 
be  worth  all  the  way  from  $240  up  to  $3,000 
by  the  city's  witnesses  and  up  to  $25,000 
by  those  of  defendant  The  Jury  assessed 
the  damage  at  $4,000,  and  we  vrlll  not  dis- 
turb it 

Finding  no  error  in  tbe  record,  the  Judg- 
ment of  the  trial  court  is  affirmed.  All  tbe 
Justices  concur. 


(M   Okl.   S16> 
SIPES  et  al.  v.  DICKINSON  et  al. 

(Supreme  Court  of  Oklahoma.    March  12. 
■     1912.) 

(Syllatut  hy  the  Court.) 

1.  Apfeai.  and   Ebbob    (S  338*)— TacE   fob 
Appeal. 

The  amendment  to  ssttion  574,  c.  68  (sec- 
tion 4452),  General  Statutes  of  Oklahoma 
1893,  provided  for  in  chapter  18,  Session  Laws 
of  Oklahoma  1910-11,  p.  35,  reducing  tbe 
time  allowed  for  appeal  from  a  judgment  from 
one  year  to  six  months,  does  not  operate  re- 
trospectively nor  apply  to  judRments  entered 
before  its  passage,  but  is  limited  in  its  oper- 
ation to  judgments  thereafter  entered;  there- 
fore proceedings  in  error  taken  within  one 
year  from  the  entry  of  a  judgment,  even 
though  more  than  six  months  has  expired, 
will  not  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1879-1882,  3057;  Dec. 
Dig.  I  338.*] 

2.  Appeal  and  Ebbob  ({  322*)— Necessart 
PARtres. 

A  person  who  is  not  a  party  to  the  suit 
in  the  trial  court  is  not  a  necessary  party  to- 
review  the  cause  in  this  court,  although  the 
trial  court,  in  rendering  the  judgment  sought 
to  be  reviewed,  taxed  such  person  and  the 
parties  defendant  with  the  costs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1795-1797;  Dec.  Dig.  f 
322.*] 

Error  from  District  Court,  Pontotoc  Coun- 
ty;   A.  T.  West  Judge. 

Action  between  Charles  B.  Slpes  and  oth- 
ers and  J.  M.  Dickinson  and  others.  From 
the  Judgment,  Slpes  and  others  bring  error. 
Motion  to  dismiss  overruled. 


*For  other  cases  see  same  topic  and  section  I^UMBSR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes- 
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Blanton  ft  Andrews,  for  plaintiffs  In  error. 
0.  A.  Galbralfh,  for  defendants  In  error. 

TUR^fBB,  ax  [1, 2]  TUB  Is  a  petition 
for  a  rehearing  of  a  motion  to  dismiss  tbis 
proceeding  In  error,  heretofore  overruled  by 
OS.  The  Judgment  appealed  from  being  ren- 
dered and  entered  November  10,  1907,  and 
the  petition  In  error  and  case-made  being 
filed  in  this  court  September  28,  1911,  we 
adhere  to  onr  opinion  in  overruling  said  mo- 
tion that  the  statutory  time  for  appeal  bad 
not  expired.  Rolater  v.  Strain,  119  Pac.  992. 
As  the  other  ground  set  forth  In  said  motion 
was  also  Inaufflcient  to  dismiss  the  appeal, 
we  adhere  to  our  former  action  In  overruling 
the  motion  so  to  do.  It  was  "that  all  par- 
ties defendant,  whose  Interest  would  be  af- 
fected by  a  reversal  of  said  Judgment,  have 
not  Joined  In  said  appeal,  and  those  not 
Joining  have  not  been  made  defendants  in 
error  herein."  On  this  point,  the  record 
dlsdosee  that  the  Judgment  ran:  "That  tbe 
plalnticrs  do  have  and  recover  of  and  from 
the  defendants  the  Little  Carter  Co.,  a  cor- 
poration, G.  Ik  JacliBon,  Charles  B.  Slpes, 
Harry  F.  Hall,  and  W.  M.  Wade  the  sum 
of  $500  and  the  costs.  *  •  *  "  In  support 
of  the  motion,  it  Is  urged  that  O.  L.  Jaclcson 
is  a  necessary  party  to  this  proceeding.  Not 
80.  Only  iwrties  below  are  necessary  par- 
ties here,  although  the  Judgment  sought  to 
be  reviewed  discloses  that  soine  affirmative 
relief  was  rendered  against  a  person  not  a 
party.  Jackson  was  not  a  party  below.  This 
for  the  reason  that  he  was  not  mentioned  In 
tbe  pleadings;  nor  was  there  any  attempt 
to  make  blm  a  party.  His  only  connection 
with  the  record  In  the  trial  court  was  that 
he  was  served  as  agent  for  the  Little  Car- 
ter Company,  one  of  the  parties  defendant, 
and  Judgment  rendered  and  entered  against 
him  as  stated. 

In  Wood  T.  Staudenmayer,  66  Kan.  399, 
43  Pac  760,  the  court  said:  "Anna  M.  Drury 
was  a  party  to  the  notes  and  mortgage  de- 
creed to  be  canceled,  and,  although  Dr. 
Staudenmayer  sought  to  recover  a  Judgment 
against  her  upon  the  notes,  tbe  Judgment  of 
the  court  was  that  she  be  discharged  from 
all  liability  on  both  notes  and  mortgage. 
If  she  was  a  party  In  the  district  court,  her 
presence  here  is  undoubtedly  necessary  to 
a  review.  She  was  not  mentioned  as  a  par- 
ty in  the  title  to  any  of  the  pleadings  in  the 
case;  nor  was  there  any  order  of  the  court 
obtained  expressly  directing  or  allowing  her 
to  become  a  party.  When  Dr.  Staudenmayer 
cet  np  tbe  Drury  notes  and  mortgage,  be 
asked  that  she  be  made  a  party,  and  In  the 
reply,  which  was  filed  a  few  days  later, 
there  Is  die  following  language:  'Further 
teplylng  herein,  these  plalntlEFs,  and  said 
Anna  M.  Drury  Joining  herein,  and  as  the 
wife  of  said  R.  B.  Drury,  having  no  other 
interest  in  the  subject-matter  thereof,  says,' 


etc.  The  counsel  signed  this  pleading  as 
'plaintiff's  attorney.'  In  the  Judgment,  the 
court  adjudges  tbe  annulment  of  'the  three 
several  notes  executed  by  the  plalntUCs  R. 
B.  Drury  and  Anna  M.  Drury,'  which  were 
secured  by  a  mortgage ;  'that  the  said  notes, 
and  each  thereof,  and  the  said  mortgage, 
each  as  the  obligation  of  the  said  defendants 
R.  B.  Drury  and  Anna  M.  Drury,  as  also 
any  liability  on  account  thereof  of  the  other 
defendants,  C.  J.  Drury  and  Robert  McCrie, 
be  canceled.'  The  majority  of  tbe  court  are' 
of  the  opinion  that,  as  no  leave  was  obtain- 
ed from  the  court  to  make  her  a  party,  and 
that  as  she  did  not  sign  any  of  the  plead- 
ings as  plaintiff  or  defendant,  and  no  attor- 
ney expressly  signed  for  her,  she  cannot  be 
regarded  as  a  party  In  the  trial  court,  and 
therefore  her  presence  is  not  necessary 
here." 

As  the  motion  to  dismiss  was  properly 
overruled,  the  petition  to  rehear  said  motion 
is  also  overruled.    All  the  Justices  concur. 


(SI  Okl.  609) 
ST.  LOUIS,  I.  M.  &  8.  RT.  CX).  r.  STATB. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(8yXlabu$  ly  the  Court.) 
RAJI.B0AD8   (8   58*)   —  Requlation— Ordebs 
OF  Corporation  Commission. 

The  Corporation  Commission  of. the  state 
made  an  order  requiring  a  railway  company  to 
construct  a  new  depot  at  tbe  town  of  N.  on  the 
site  of  the  old  one.  The  railway  company  pe- 
titioned to  construct  it  on  the  block  adjoining 
that  site,  setting  np  a  number  of  reasons  show- 
ing its  greater  desirability  from  an  operating 
standpoint,  and  that  as  a  facility  it  would  not 
only  better  serve  the  patrons  of  the  road,  but 
its  location  would  be  safer  to  pi  uple  crossing 
the  tracks  and  patronizing  the  company.  Tbe 
commission  conceded  in  its  order  that,  if  con- 
sidered from  an  operating  standiwint  alone,  the 
claims  of  the  company  should  outweifih  any 
others  advanced,  but  denied  the  petition,  for 
the  reasons  that  the  citis!<>n8  of  N.  objiK-ted  to 
the  removal  of  tbe  depot,  and  claimed  that  the 
same  was  more  conveniently  located  to  the  busi- 
ness and  main  portions  oi  the  city,  and  that 
property  had  been  bought  and  vnliips  maintain- 
ed because  of  its  location,  which  values  would 
be  materially  disturbed  in  the  event  of  removal. 
From  such  order  appeal  was  taken,  and  it  is 
held  that  tbe  petition  for  modification  should 
be  panted  because  the  considerations  entertain- 
ed and  held  controlling  by  the  commisRinn.  and 
on  which  it  denied  the  pra.ver  of  the  petition, 
were  not  such  as  were  entitled  to  re<-offnition, 
and  offered  no  proper  iMiais  for  the  onler  made, 
which,  under  the  established  fac-tit,  was  uarea- 
Bonable  and  without  leeal  sanction. 

[Ed.  Note.— For  other  cases,  8»-e  Railroads, 
Cent  Dig.  {{  130,  131,  133,  135,  13U;  Dec.  Dig. 

I  6a*j 

Appeal  from  tbe  State  Con>omtlon  Com- 
mission. 

Proceedings  before  the  Corporation  Com- 
mission against  the  St.  Ixinls.  Iron  Mountain 
&  Southern  Railway  Company.  From  an  or- 
der of  the  commission,  tbe  railway  company 
appeals.    Reversed. 
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W.  B.  Hemingway  and  Lovlck  P.  Miles, 
for  plaintUt  In  error.  Charles  West,  Atty. 
Gen.,  and  Charles  L,  Moore,  Asst  Atty.  Gen., 
(or  the  State. 

DUNN,  J.  This  case  presents  an  appeal 
trom  an  order  of  the  Corporation  Commis- 
sion denying  appellant's  prayer  for  modifi- 
cation of  an  order  made  August  11,  1909, 
in  which  said  appellant  was  required  to 
construct  a  new  passenger  depot  in  Nowata 
*Vhere  the  present  depot  is  now  located." 
Another  branch  of  this  case  Is  reported  in 
28  Okl.  872.1  On  August  5,  1911,  appellant 
filed  Its  petition  before  the  Corporation  Com- 
mission, wherein  it  prayed  for  the  privilege 
of  changing  the  location  of  its  said  passen- 
ger station  from  the  place  where  the  present 
depot  stands  to  the  block  lying  south  of  the 
same;  and  as  grounds  therefor  sets  up  in 
Ite  petition  that:  "Since  the  location  of  its 
present  depot,  now  its  present  passenger  sta- 
tion, the  United  States  government  has 
platted  the  town  of  Nowata,  and  said  town 
has  grown  so  that  its  present  depot  is  locat- 
ed within  the  center  of  a  block  only  320  feet 
in  length,  at  the  north  of  which  Delaware 
avenue  Intersects  and  at  the  south  of  which 
Cherokee  avenue  Intersects  petitioner's  right 
of  way,  station  grounds,  and  tracks,  -and 
said  avenues  are  the  principal  and  most  trav- 
eled east  and  west  streets  leading  to  and 
from  the  business  district  of  Nowata,  and 
will  continue  so  to  be.  Immediately  south 
of  Cherokee  avenue,  and  extending  to  Modoc 
avoiue,  there  is  a  solid  block  600  feet  in 
length,  so  platted  by  the  United  States  gov- 
ernment, and  opposite  the  same  petitioner 
owns  right  of  way  and  station  grounds  300 
feet  in  width,  upon  which  it  desires  to  lo- 
cate its  new  station,  and  there  is  no  inter- 
vening street  upon  either  side  of  said  strip 
for  such  distance  of  600  feet  Said  strip 
fronts  on  Oak  street,  which  is  paved  with 
brick  for  its  full  width,  and  for  the  entire 
distance  between  Delaware  and  Modoc  av- 
enues. Immediately  north  of  Delaware  ave- 
nue and  within  230  feet  of  its  present  pas- 
senger depot,  and  upon  the  same  side  of  main 
track,  petitioner  has  located,  and  now  main- 
tains, its  freight  station  pursuant  to  plans 
submitted  to  and  approved  by  this  honorable 
commission,  and  by  the  chamber  of  com- 
merce, complainant  herein,  and  its  bouse  and 
team  tracks  are  necessarily  maintained  in 
connection  therewith,  and  adjacent  there- 
to, and  partially  in  the  rear  of  the  present 
passenger  depot  Present  passenger  trains 
consisting  of  six  cars  and  engine  average  in 
length  420  feet,  and  with  an  Increase  of 
one  coach,  will  average  in  length  480  feet 
or  100  feet  and  165  feet,  respectively,  more 
than  the  length  of  the  block  between  Dela- 
ware and  Cherokee  avenues,  opposite  which 
the  present  passenger  deiwt  is  located,  and 
the  length  of  trains  and  the  density  of  traffic 
upon  said  avenues  will  increase,  trains  of 

'  lU  Pbc.  m,  U4  Pac.  1096. 


nine  cars  being  not  uncommon  upon  the  lines 
within  Oklahoma.  The  new  depot  will  be  a 
building  191  feet  in  length,  exclusive  of 
platform,  and  the  location  desired  will  place 
the  new  building  within  only  355  feet  of  the 
south  end  of  the  present  passenger  depot 
including  the  width  of  Cherokee  avenue. 
Some  of  the  advantages  to  the  public  and 
petitioner  that  will  flow  from  the  location 
now  desired  by  petitioner  are  these:  (a)  No 
street  in  Nowata  will  be  blocked  wholly  or 
partially  by  any  passenger  train  of  petitioner, 
whereas  it  is  now  impossible  to  avoid  the 
partial  blocking  of  both,  or  the  entire  block- 
ing of  either  Delaware  or  Cherokee  avenue, 
and  the  entire  blocking  of  both  will  be  neces- 
sary with  longer  trains.  Delay  and  incon- 
venience to  the  public  and  the  frightening  of 
teams  while  waiting  at  blocked  crossings  will 
be  avoided  and  damage  to  persons  and  prop- 
erty doubtless  prevented,  (b)  North-bound 
trains  will  come  to  a  full  stop  before  reach- 
ing either  Cherokee  or  Delaware  avenue,  the 
most  used  thoroughfares  in  the  town,  so  that 
crossing  accidents  from  north-bound  trains 
will  be  less  likely  to  occur,  while  as  to  south- 
bound trains  with  no  intervening  building 
191  feet  In  length  to  obstruct  the  view  on  the 
west  travelers  on  Cherokee  avenue  and  en- 
ginemen  on  south-bound  trains  both  freight 
and  passenger  will  have  better  opportunity 
to  see  danger  and  avoid  accidents,  (c)  South- 
bound freight  trains  stopping  at  Nowata  for 
orders  clear  both  Delaware  and  Cherokee- 
avenues,  and  no  blocking  of  either  crossing 
or  necessity  for  cutting  trains  of  petitioner 
will  result  (d)  The  freight  station,  team 
and  house  tracks,  near  to  and  the  latter 
partially  in  the  rear  of  the  present  passenger 
depot  would  make  access  to  the  new  pas- 
senger depot  more  difficult  and  switching, 
engine,  and  car  movement  which  are  fre- 
quently going  on  at  train  time,  will  be  a 
source  of  constant  danger  to  teams  and 
pedestrians  going  to  and  from  the  new  sta- 
tion. At  the  desired  location,  this  incon- 
venience and  danger  will  be  minimized.  (e> 
From  the  point  of  civic  pride,  the  new  depot 
upon  the  old  site  will  be  bidden  from  view 
by  intervening  box  cars  upon  the  team  track, 
it  will  be  subject  to  receiving  the  most  dust 
from  teaming  operations,  and  parking  and 
beautifying  the  grounds  will  be  impossible. 
The  tovra  and  petitioner  will  have  a  $17,000 
'light'  bidden  under  a  'bushel'  of  box  cars 
and  a  burden  of  dust  (0  It  will  be  ob- 
served from  examination  of  the  proposed  lo- 
cation plans  that  the  total  length  of  proposed 
platform  present  (300  feet),  and  as  necessity 
shall  require,  contemplates  a  total  ultimate 
length  of  600  feet  whereas  300  feet  is.  and 
will  be.  the  total  of  possible  ultlninte  length, 
without  unloading  and  loading  either  pas- 
sengers or  mall,  baggage,  and  express  in  the 
public  streets,  something  which  petitioner 
can  have  no  right,  nor  should  it  be  permit- 
ted,  to    do.     (g)  The  present   locaUun    will 
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limit  petitioner  for  passenger  facilities,  re- 
gardless of  the  growth  of  the  town  of  No- 
wata, to  the  area  between  Delaware  and 
Cherokee  avenues,  320  feet,  whereas,  there 
irill  be  600  feet  In  length  in  and  adjacent 
to  the  location  desired  by  petitioner,  (h) 
Furthermore,  It  will  be  observed  that  at  the 
desired  location,  baggage  wagons,  express 
wagons,  private  and  public  conveyances  will 
have  much  greater  area  for  their  use,  and 
will  be  less  congested  than  will  be  the  case 
with  a  191-foot  passenger  station,  placed  be- 
tween Delaware  and  Cherokee  avenues,  and 
between  the  main  track  and  the  house  and 
team,  tracks  of  petitioner,  the  plans  calling 
for  a  24-foot  wide  station  platform  and  a 
building  of  a  maximum  width  of  30  feet." 

The  appellant  introdnced  the  testimony  of 
its  superintendent,  who  was  familiar  with 
the  conditions  at  Nowata,  and  who  fully  sus- 
tained the  averments  and  statements  of  fact 
contained  In  Its  petition.  A  number  of  wit- 
nesses of  the  city,  without  controverting  or 
denying  the  claims  of  appellant,  testified,  in 
substance,  that  a  large  majority  of  the  cit- 
izens of  the  city  desired  the  depot  located 
on  the  present  site  for  the  reasons  that  it 
would  be  more  convenient  to  some  of  them, 
also  that  the  dty  had  been  built  up  with 
reference  to  its  location  at  that  place,  and 
that  property  values  would  be  affected  in  the 
event  of  a  change.  On  this  testimony  and 
taking  these  conclusions  to  be  true,  the  com- 
mission in  its  report  said:  "The  reason  set 
forth  by  the  railroad  company  is  that  the 
block  where  the  depot  Is  now  located  is  only 
300  feet  wide,  while  the  block  where  it  is 
desired  to  be  located  is  600  feet  wide,  and 
that  it  could  stop  Its  passenger  trains  on  the 
proposed  location  without  Interfering  with 
any  streets ;  that  It  could  operate  its  trains 
more  conveniently  and  with  less  annoyance 
to  the  public.  '  There  is  much  merit  in  this 
(-ontention,  and,  if  considered  from  an  oper- 
ating standpoint  alone,  this  contention  should 
ootwelgh  any  others  advanced.  The  citizens 
of  Nowata  strenuously  object  to  the  removal 
of  the  depot  They  claim  it  is  now  more 
conveniently  located  to  the  business  and 
main  portions  of  the  city,  that  property  was 
bought  and  values  maintained  because  of 
the  location  of  the  depot,  and  that  these 
mines  would  be  materially  disturbed.  The 
city  council  unanimously  passed  resolutions 
against  the  removal  of  the  depot.  Upon  the 
fiUng  of  this  application,  a  member  of  the 
commission  went  to  Nowata,  and  made  an 
Inrestigation,  and  heard  evidence  as  to  the 
rarious  contentions.  The  objections  of  the 
citizens  were  practically  unanimous.  The 
laUroad  company  should  have  made  its  ap- 
idleation  when  the  case  was  first  heard,  so 
that  it  could  have  been  presented  to  the  com- 
mission and  the  Supreme  Court,  in  connec- 
tion with  the  other  considerations  in  the 
case.  The  blocking  of  a  street  by  a  pas- 
senger train  >»  only  for  a  very  short  time. 


The  law  of  the  state  and  most  city  ordi- 
nances permit  the  blocking  of  a  street  10 
minutes.  We  feel  sure  that  the  citizens  of 
Nowata  will  not  complain  of  a  passenger 
train  stopping  in  the  street,  and  by  putting 
the  new  depot  where  the  old  depot  is  now 
located  the  railroad  has  the  unanimous  senti- 
ment and  good  feeling  of  the  citizens  of 
Nowata,  which  is  a  very  valuable  asset  for 
any  public  service  utility  to  liave,  and  es- 
pecially in  view  of  a  competing  road  now 
coming  into  Nowata.  To  place  the  depot 
where  it  is  proposed  to  be  located  by  the 
railroad  company  would  make  it  further 
from  the  freight  depot,  and  when  all  the 
conveniences  and  advantages  ere  considered, 
and  the  loss  that  the  citizens  would  sustain 
In  the  change  of  values  of  property,  the  ap- 
plication of  the  railway  company  to  change 
the  location  of  the  depot  should  not  be  ap- 
proved. This  application  was  presented  In 
good  faith  by  the  railway  company,  and  its 
contentions  under  ordinary  conditions  would 
have  been  sustained,  and  It  was  only  denied 
after  due  consideration  and  a  greater  length 
of  time  has  been  devoted  to  the  same  than 
most  cases  that  come  before  the  commis- 
sion." 

From  the  foregoing  it  will  be  seen  tliat  the 
commission,  taking  Into  consideration  only 
the  claim  of  appellant  that  it  could  stop  its 
passenger  trains  at  the  proposed  location 
without  Interfering  with  any  of  the  streets, 
and  that  it  could  operate  its  trains  with  less 
annoyance  to  the  public,  and  without  con- 
sidering any  of  the  balance,  said:  "There  is 
much  merit  in  this  contention,  and.  If  consid- 
ered from  an  operating  standpoint  alone,  the 
contention  should  outweigh  any  others  ad- 
vanced," and  that  "the  railroad  company 
should  liave  made  its  applicfltlon  when  the 
case  was  first  heard  so  that  it  could  have 
been  presented  to  the  commission,  and'  the 
Supreme  Court,  in  connection  with  the  other 
considerations  in  the  case,"  and  that  "its 
contentions  under  ordinary  conditions  would 
have  been  sustained,  and  were  only  denied 
after  due  consideration  and  a  greater  length 
of  time  bad  been  devoted  to  the  same  than 
in  most  cases,"  etc.  The  application  appears 
to  have  been  denied  l>ecauBe  the  citizens  of 
Nowata  objected  to  the  removal,  because  the 
depot  is  more  conveniently  located  to  the 
business  and  main  portions  of  the  city,  that 
property  was  bought  and  values  maintained 
because  of  the  location  thereof,  and  that 
these  values  would  be  materially  disturbed 
if  its  location  was  changed.  Fron^  the  con- 
clusions thus  reached  the  railway  company 
has  appealed  to  this  court. 

The  first  two  assignments  of  error  are 
that  the  order  of  the  commission  in  overrul- 
ing the  petition  of  defendant  was  unsupport- 
ed by  sufficient  evidence;  and,  second,  the 
action  of  the'  commission  in  overruling  said 
petition  of  the  defendant  was  arbitrary  and 
unreasonable.     In  the  absence  of  a  lawful 
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order  from  competent  authority,  tbere  can 
be  no  doubt  of  the  company's  full  right  to 
place  the  depot  wherever  it  desires.  The 
corporation  commission  is  a  body  of  special 
and  limited  Jurisdiction,  and  its  authority  to 
exercise  the  power  here  called  in  question 
must  be  found  in  the  charter  of  Its  creation. 
Section  18  of  article  9  of  the  Constitution 
sets  forth  the  jurisdiction  and  power  which 
the  commission  lias  in  supervising,  regulat- 
ing, or  controlling  transportation  and  trans- 
mission companies  doing  business  in  the 
state,  and  la  as  follows:  "The  commission 
shall  have  the  power  and  authority  and  be 
charged  with  the  duty  of  supervising,  regu- 
lating, and  controlling  all  transportation  and 
transmission  companies  doing  business  in 
this  state.  In  all  matters  relating  to  the  per- 
formance of  their  public  duties  and  their 
charges  therefor  and  of  correcting  abuses 
and  preventing  imjust  discrimination,  and 
extortion  by  such  -companies  and  to  that 
end  the  commission  shall,  from  time  to 
time,  prescribe  and  enforce  against  such 
companies,  in  the  manner  hereinafter  au- 
thorized, such  rates,  charges,  classifications 
of  traffic,  and  rules  and  regulations,  and 
shall  require  them  to  establish  and  maintain 
all  such  public  service  facilities,  and  conven- 
iences as  may  be  reasonable  and  Just,  which 
said  rates,  charges,  classlflcations,  rules, 
regulations,  and  requirements,  the  commis- 
sion may,  from  time  to  time,  alter  or  amend." 
From  the  foregoing  it  is  to  be  noted  that  the 
commission  is  vested  with  the  power  of  reg- 
ulating and  controlling  a  railway  company 
in  all  matters  relating  to  the  performnnce  of 
Its  public  duties.  The  public  duties  of  the 
appellant  in  reference  to  its  depot  facilities 
are  set  forth  in  section  26  of  article  9  of  the 
Constitution,  in,  which  it  is  required  to  pro- 
vide and  maintain  adequate,  comfortable,  and 
clean  depots  and  depot  buildings  at  Its  sev- 
eral stations  for  the  accommodation  of  pas- 
sengers which  shall  be  kept  comfortable  for 
the  accommodation  of  the  traveling  public. 
Therefore  as  a  part  of  the  public  duties 
which  the  railway  company  may  be  compel- 
led to  perform  and  which  the  corporation 
commission  is  vested  with  the  power  and  Ju- 
risdiction to  require  is  that  the  company  shall 
maintain  adequate  depot  facilities  which 
shall  accord  with  the  requiremeuts  above  set 
forth.  The  location  of  a  depot  which  ia  a 
public  service  facility  is  a  part  of  the  facili- 
ty, and  without  doubt  it  is  such  a  part  of  it 
that  the  Corporation  Commission  can,  where 
it  is  for  the  benefit  and  interest  of  the  travel- 
ing and  railroad-using  public,  require  the 
construction  of  the  same  at  such  place  as  in 
the  reasonable  exercise  of  Its  Judgment 
most  nearly  meets  those  requirements;  and 
the  only  challenge  which  can  be  successfully 
made  against  the  exercise  of  that  authority 
is  one  which  would  compel  the  conclusion 
that  the  order  made  was  unreasonable  and 
unjust  when  considered  in  the  light  of  the 
needs   and   demands   of   persons    rightfully 


using  the  depot.  Therefore  the  facts  and 
elements  to  be  taken  into  consideration  by 
the  Corporation  Commission  In  determining 
the  location  of  the  depot  of  a  railway  com- 
pany must  be  those  which  relate  to  and  deal 
with  the  considerations  above  set  forth.  If 
the  considerations  referred  to  are  ignored, 
or,  if  considered,  are  held  to  be  subordinate 
and  other  elements  are  considered  as  para- 
mount, which  are  aside  from  either  the  pub- 
lic duties  or  the  interests  of  the  traveling 
public,  or  the  necessities  of  the  operation 
of  the  trains,  then  an  order  made  with  the 
latter  for  its  basis  must  be  held  to  be  un- 
reasonable and  without  legal  sanction.  See 
A.,  T.  &  S.  F.  By.  Co.  t.  State  et  al.,  28  Old. 
79T,  115  Pac.  872;  A.,  T.  &  S.  F.  Ry.  Co.  et 
al.  T.  Interstate  Commerce  Commission,  etc. 
(Com.  C.)  190  Fed.  591;  Southern  Pac.  Co. 
V.  Interstate  Commerce  Commission,  219  U. 
S.  433,  31  Sup.  Ct  288,  55  U  Ed.  283;  People 
ex  rel.  New  York,  N.  H.  &  H.  R.  Co.  v.  Willcox 
et  al.,  200  N*.  X.  423,  94  N.  E.  212;  Inter- 
state Commerce  Commission  v.  Union  Pacific 
R.  Co.  et  al.,  222  U.  S.  541,  32  Sup.  Ct  108. 

56  L.  B^.  ,  an  opinion  by  the  Supreme 

Court  of  the  United  States  delivered  Janu- 
ary 9,  1912.  , 

The  case  of  A.,  T.  ft  S.  F.  Ry.  Co.  v.  State, 
supra,  yraa  one  wherein  certain  citizens  of 
the  city  of  Woodward  filed  complaint  before 
the  Corporation  Commission  praying  an  or- 
der requiring  the  railway  company  to  re- 
move certain  olwtructions  which  It  bad  plac- 
ed on  its  right  of  way  at  a  point  where  it 
was  sought  to  open  certain  streets  of  that 
city.  On  the  making  of  the  order  the  rail- 
way company  appealed  to  this  court,  and  in 
the  consideration  of  section  20  of  article  9 
of  the  Constitution,  which  provides  for  ap- 
peals from  the  Corporation  Commission,  and 
which  allows  the  same  from  any  order  re- 
quiring additional  facilities,  conveniences,  or 
public  service,  this  court  denying  the  appeal, 
speaking  through  Mr.  Justice  Kane,  said: 
"With  the  abuses  complained  of  the  public 
as  patrons  of  the  railway  company  have  no 
concern.  It  is  true  that  the  general  public 
and  particularly  the  residents  of  the  city  of 
Woodward  have  a  right  to  the  free  use  of 
all  duly  dedicated  streets  and  public  high- 
ways within  the  city,  but,  unless  the  action 
before  the  Corporation  Commission  concerns 
additional  facilities,  conveniences,  or  public 
service  within  the  meaning  of  those  terms 
as  used  in  section  20,  supra,  an  appeal  does 
not  lie  to  this  court  from  an  order  entered 
therein."  Again,  the  Public  Service  Cora- 
mission  of  the  state  of  New  York  was  estab- 
lished by  Laws  1907,  c.  429.  Section  45 
thereof  specified  its  general  powers  to  be  as 
follows:  "The  general  supervision  of  all 
common  carriers,  and  to  have  the  power  to 
examine  the  same,  and  to  keep  Informed 
as  to  their  general  condition  and  the  manner 
In  which  their  lines  are  managed,  not  only 
with  respect  to  the  adequacy,  security,  and 
accommodation  afForded  by  their  service,  but 
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also  with  reepect  to  their  compliance  with 
all  pioTlsions  of  law,  orders  of  the  commis- 
rion,  and  charter  requirements."  The  case 
of  People  ex  rel.  New  Tork,  N.  H.  &  H.  B. 
Co.  T.  Willcox  et  al.,  supra,  was  one  wherein 
the  commission  made  an  order  requiring  the 
railway  company  to  abolish  a  certain  un- 
sanitary nuisance  which  It  maintained  and 
used  in  loading  and  carrying  away  offal  in 
its  Harlem  river  yards.  The  Court  of  Ap- 
peals of  New  Tork  in  holding  that  the  pow- 
ers conferred  upon  the  commission  were  for 
the  purpose  of  enabling  it  to  require  the 
regulation,  management,  and  operation  of 
carriers  In  the  interest  of  the  public  and 
for  the  persons  using  their  facilities  for  the 
transportation  of  themselveB  or  of  their 
property,  and  that  the  abatement  of  a  nui- 
sance affecting  the  health  and  comfort  of 
the  locality  where  maintained  was  not  'with- 
in the  jurisdiction  of  the  commission,  speak- 
ing through  Mr.  Justice  Gray,  said:  "Broad 
as  are  the  powers  conferred  by  the  act,  they 
are  by  plain  Intendment,  as  I  read  them, 
sn<*  as  are  directed,  exclusively,  to  the 
amplest  supervision  and  regulation  of  rail- 
road corporations,  in  such  respects  as  con- 
cern their  construction,  maintenance,  equip- 
ment, terminal  facilities,  and  operations  In 
the  transportation  of  x>orsons  and  property. 
The  exercise  of  the  powers  is  intended  to  be 
when  rendered  necessary,  in  the  judgment 
of  the  commissions,  by  reason  of  unjust,  un- 
safe, or  Inadequate  regulations,  practices, 
equipment,  appliances,  or  service,  'in  respect 
to  the  transiiortation  of  persons,  freight,  or 
property.'  The  object  of  the  Legislature,  as 
fairly  to  be  deduced  from  its  enactment,  was 
to  regulate  the  management  and  the  opera- 
tions of  common  carriers  within  the  state, 
in  the  Interest  of  the  public ;  that  is,  of  the 
persons  who  should  use  the  facilities  for  the 
transportation  of  themselves,  or  of  their 
property,  who  should  serve  them,  or  who 
shonld  be  interested  In  them,  as  holders  of 
their  capital  stock  or  obligations.  The  com- 
missions were  given  extensive  powers;  but 
they  should  not  be  extended  by  Implication 
beyond  what  may  be  necessary  for  their  just 
and  reasonable  execution.  They  are  not 
without  limits,  when  directed  against  the 
management  or  the  operations  of  railroads, 
and  the  commissions  cannot  enforce  a  provi- 
sion of  law,  unless  the  authority  to  do  so 
can  be  found  in  the  statnte.  See  Village  of 
Ft  Edward  v.  Hudson  Valley  By.  C!o.,  192 
N.  T.  139,  84  K.  B.  962 ;  People  ex  rel.  South 
Shore  Traction  Co.  v.  Willcox,  196  N.  Y. 
212,  89  N.  B.  459 ;  People  ex  rel.  D.  &  H.  Co. 
T.  Stevens,  197  N.  Y.  1,  90  N.  E.  60.  Nor 
should  they  reach  out  for  dominion  over 
matters  not  clearly  within  the  statute.  The 
*provisions  of  law'  which  section  45  refers 
to  are  obviously  only  those  which  the  public 
service  law  contained.  The  section  would 
have  been  very  differently  framed,  If,  by 
•provisions  of  law,'  all  the  provisions  of  the 
statute  or  common  law   were   meant,   and 


the  commissions  were  to  be  general  agencies 
for  tbe  prosecution,  generally,  of  violations." 
Each  of  the  cases  from  which  we  have 
quoted  above  was  one  wherein  the  power 
and  authority  of  the  commission  was  invoked 
and  exercised  In  reference  to  a  matter  and 
on  account  of  considerations  which  the  court 
in  effect  held  were  outside  of  their  juris- 
diction. If  the  railroad  crossings  or  the 
nuisance  referred  to  were  dangerous  to  life, 
property,  or  health  of  the  patrons  of  the 
railway  companies,  or  those  who  were  call- 
ing Into  exercise  their  public  duties,  then 
as  a  part  of  the  regulation  of  tbe  companies 
in  the  discliarge  of  these  duties  tbe  commis- 
sion would  have  authority  to  grant  the  re- 
lief prayed.  In  short,  the  jurisdiction  of  the 
commission  is  limited  to  those  things  which 
the  law  requires  the  railway  companies  to 
perform  for  those  who  deal  with  them  as 
agencies  of  transportation.  In  other  words, 
in  the  cases  to  which  we  have  last  referred, 
If  it  had  been  shown  that  the  crossings  de- 
sired were  essential  for  the  use  of  the  pa- 
trons of  the  railway  company,  or  that  the 
nuisance  referred  to  interfered  with  either 
the  operation  of  trains  or  service  to  the  pa- 
trons of  the  railways,  then  jurisdiction  ex- 
isted to  correct  any  abuse  in  connection 
therewith,  and  for  the  reasons  stated.  A 
ease  illustrative  of  this  principle  which  ap- 
pears more  clearly  akin  to  the  proposition 
here  declared  is  that  of  A.,  T.  &  S.  F.  By. 
Co.  et  al.  T.  Interstate  Commerce  Commis- 
sion, etc.,  supra,  delivered  by  the  commerce 
court  October  15,  1911.  It'  appears  that  the 
Atchison,  Topeka  &  Santa  Fi  Baliway  Com- 
pany and  certain  other  lines  brought  Injunc- 
tion against  the  enforcement  of  an  order  of 
the  Interstate  Commerce  Commission.  Cer- 
tain shippers  of  lemons  and  oranges  from 
California  made  complaint  to  the  Interstate 
Commerce  Commission  with  reference  to 
rates  on  lemons  and  oranges  which  they 
claimed  were  unreasonably  high,  whereupon 
the  commission  reduced  the  rate  for  the  pur- 
pose of  enabling  the  California  growers  to 
successfully  compete  with  foreign  competi- 
tion in  the  East  in  the  sale  of  their  fruits. 
In  granting  a  permanent  injunction  restrain- 
ing the  enforcement  of  the  order  as  to  the 
lemons,  the  court,  speaking  through  Judge 
Mack,  said:  "The  first  and  decisive  ground 
of  attack  Is  that  the  order  Is  without  the 
scope  of  the  delegated  authority  under  which 
it  purports  to  have  been  made'  (I.  C.  C.  v. 
111.  Centr.  B.  B.  Co.,  215  U.  S.  452,  470,  30 
Sup.  Ct  155,  54  L.  Ed.  280),  in  this:  that," 
while  in  form  holding  the  $1.15  rate  unrea- 
sonable and  prescribing  the  $1  rate  as  rea- 
sonable, in  substance  the  commission  did  not 
determine  the  intrinsic  reasonableness  of 
either  rate,  but  reduced  the  rate  prescribed 
by  the  railroads  In  order  that,  and  to  a 
point  at  which,  in  its  judgment,  the  Cali- 
fornia growers  might  successfully  compete 
with  their  Sicilian  competitors  in  a  broader 
market  than  would  otlierwise  be  possible; 
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In  other  words,  that  the  commission  acted 
upon  the  erroneous  assumption  that  it  liad 
tlie  power  and  tbe  right,  if  not  the  duty, 
so  to  adjust  railroad  rates  as  would  give 
the  American  Industry  protection  against 
foreign  competition.  •  •  *  The  author- 
ity granted  it  under  section  15  of  the  act 
to  regulate  commerce  to  prescribe  reasonable 
rates  when  It  shall  be  of  the  opinion  that 
the  rates  fixed  by  the  carrier  are  unreason- 
able does  not  confer  absolute  or  arbitrary 
power  to  act  on  any  consideration  which  the 
commission  may  deem  best  for  the  public, 
tbe  shipper,  and  the  carrier.  Its  order  must 
be  based  on  transportation  considerations. 
While  It  may  give  weight  to  all  factors  bear- 
ing either  on  the  cost  or  the  value  of  the 
transportation  services,  It  must  disregard 
as  well  the  demand  of  the  shipper  for  pro- 
tection from  legitimate  competition,  domestic 
or  foreign,  for  unlimited  marlcets,  or  for 
the  enforcement  of  equitable  estoppels  aris- 
ing from  a  Justifiable  expectation  that  past 
rates  will  be  maintained,  as  the  demand  of 
the  carrier  for  the  maximum  rate  under 
which  the  trafflc  will  move  freely.  An  exam- 
ination of  the  report  of  the  commission  re- 
produced so  far  as  it  bears  on  the  lemon 
rate  In  its  entirety  demonstrates  that,"  ex- 
cept for  two  brief  paragraphs  suggesting 
grounds  for  lowering  the  lemon  while  main- 
taining tbe  orange  rate,  it  deals  entirely 
with  matters  tending  to  show  the  need  in 
this  Industry  of  a  high  protective  tariff 
against  Sicily,  and  not  on  trafflc  considera- 
tions, but  to  compensate  for  the  tariff  In- 
suffldencies,  a  low  transportation  rate,  es- 
pecially to  Eastern  territory.  •  •  •  As 
In  our  Judgment  the  order  is  based  primarily 
on  the  assumed  authority  to  protect  the  in- 
dustry against  foreign  competition,  it  must 
be  held  void  as  beyond  the  powers  delegated 
to  the  commission."  In  the  hearing  had  and 
tbe  order  made  in  the  case  at  bar  the  public 
duties  of  the  railway  company  as  regards 
their  patrons  was  apparently  lost  sight  of, 
because  as  was  found  by  the  commission: 
"Tbe  citizens  of  Nowata  strenuously  object 
to  the  removal  of  the  depot.  They  claim  it 
Is  not  more  conveniently  located  to  the  busi- 
ness and  main  portions  of  the  city,  that  prop- 
erty was  bought  and  values  maintained  be- 
cause of  the  location  of  the  depot,  and  that 
these  values  would  be  materially  disturbed. 
The  city  council  unanimously  passed  resolu- 
tions against  the  removal  of  the  depot." 
Tbe  foregoing  finding  was  put  against  a 
finding  that,  if  the  contention  of  the  com- 
pany was  considered  from  an  operating 
standpoint  alone,  it  should  outweigh  any 
others  advanced,  but  It  seems  that,  on  ac- 
count of  tbe  present  location  of  the  depot, 
property  was  l)ought  and  the  value  thereof 
maintained  because  of  its  location  which 
would  be  disturbed  If  it  were  moved.  The 
merit    of   tbe   location    from   an    operating 


standpoint  must  yield  to  these  other  con- 
siderations. In  tills  we  are  unable  to  con- 
cur. Railroad  depots  and  their  locations 
are  public  facilities  for  the  use  and  conven- 
ience of  tbe  people  having  business  to  trans- 
act with  the  companies  and  the  wishes  of 
other  people  or  the  fact  that  they  purchased 
property  in  reference  to  the  location  of  the 
depot  is  absolutely  of  no  consequence  what- 
soever In  locating  or  relocating  It  No  prop- 
erty owner  can  acquire  a  vested  right  in 
tbe  location  of  a  depot,  and  as  these  con- 
siderations were  the  primary  ones  affecting 
the  action  of  the  commission  in  this  instance, 
and  not  being  competent  to  be  considered, 
they  must  be  eliminated  from  tbe  case,  leav- 
ing alone  what  the  commission  concedes 
should  outweigh  any  others  advanced. 

The  contentions  of  the  railway  company 
and  tbe  evidence  which  was  offered  to  sup- 
port them  stand  in  the  record  undenled,  and 
these  in  our  judgment  offer  reasons  suffi- 
cient without  reiteration  or  discussion  to 
require  allowance  of  amendment  of  the  or- 
der requested.  The  advantages  of  the  new 
location  from  an  operating  standpoint  as 
wdl  as  the  safety  of  tbe  patrons  of  the  road 
seem  to  us  to  be  overwhelming.  Tlje  build- 
ing to  be  constructed  will  doubtless  stand 
for  generations,  and  its  advantages  will  be 
remembered,  appreciated,  and  enjoyed  long 
after  all  who  have  participated  in  this  con- 
troversy, either  as  citizens,  litigants,  or  of- 
ficials, shall  have  passed  to  realms  where 
transportation  problems  or  real  estate  values 
will  no  longer  concern  us.  With  these  con- 
siderations controlling,  tbe  order  of  the  com- 
mission denying  appellant's  prayer  is  re- 
versed. 

TURNER,  O.  J„  and  WILLIAMS,  KANE, 
and  HAYES,  JJ.,  concur. 

(31  Okl.  505) 
SHAWNEE  GAS  &  ELECTRIO  CO.  t. 
STATE  ex  rel.   SHAWNEE  CITY 
WATERWORKS  et  aL 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(ByUabut  hy  th«  Court.) 

COBPOItATIORB  (f  394*)— ScPBianc  (jOV«t—3XJ- 

BISOICnON. 

Tbi*  court  li  without  jurisdiction  to  review 
on  appeal  an  order,  of  the  Corporation  Com- 
migBion  prescribing  a  schedule  of  rates  to  b* 
charged  by  a  gas  company  for  gas  it  distrib- 
utes to  its  patrons. 

[Ed.  Note.— For  otlier  cases,  see  Corpoiationa, 
Cent.  Dig.  |  1576 ;   Dec  Dig.  |  394. »! 

Appeal  from  the  State  Corporation  Com- 
mission. 

Proceedings  by  the  State,  on  the  relation 
of  the  Shawnee  City  Waterworks  and  others, 
against  the  Sliawnee  Gas  &  Electric  Com- 
pany, before  tbe  Corporation  Commission. 
From  an  order  granting  a  reduction  in  rates; 
the  Shawnee  Gas  &  Electric  Company  ap- 
peals.   Appeal  dismissed. 


•For  oUivr  easM  m*  lun*  topic  and  ■«cUon  NUMBBR  In  Dm.  Die.  *  Am.  Dig.  Ktr  No.  8«ri«a  *  Rep'r  Indoxw 
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Flynn,  Chambers  &  Lowe  and  E>award 
Howell,  for  appellant.  Chas.  West,  Atty. 
Gen.,  and  Chas.  Ii.  Moore,  Asst  Atty.  Gen., 
for  appellees. 

HAYES,  J.  Appellant  is  a  corporation, 
and  is  engaged  in  distributing  gas  to  the 
inhabitants  of  the  city  of  Shawnee  under  a 
franchise  granted  to  it  by  tliat  city.  The 
ordinance  by  which  the  franchise  is  granted 
to  appellant  fixes  the  maximum  rate  which 
it  shall  be  permitted  to  charge  for  gas  fur- 
nished to  tbe  inhabitants  of  the  city.  Until 
a  short  time  before  the  Institution  of  this 
proceeding  before  the  Corporation  Commis- 
sion, appellant  furnished  to  certain  indus- 
tries located  in  said  city,  including  appellees, 
gas  at  rates  considerable  lower  than  the 
maximum  rate  fixed  by  the  franchise.  It 
recently,  however,  advanced  these  rates; 
but  not  above  the  authorized  maximum  rate. 
Appellees  thereupon  filed  their  amplication 
wlOi  the  Corporation  Commission,  by  which 
tbey  sought  an  order  reducing  the  recently 
advanced  rate,  and  tbe  commission,  upon  a 
hearing  of  said  application,  made  an  order 
granting  a  reduction  in  rates  from  which 
this  appeal  Is  prosecuted.  Heretofore,  after 
briefs  filed  and  submission  of  the  cause  upon 
Its  merits,  this  court  considered  it  upon  Its 
merits,  and  rendered  an  opinion  and  judg- 
ment reversing  the  order  of  the  Corporation 
Commission.  Thereafter,  within  the  time  fix- 
ed by  the  rules  of  the  court,  a  petition  for 
rehearing  was  filed  by  appellees.  Upon  con- 
sidering that  petition,  a  questlon>  other  than 
npon  the  merits  decisive  of  the  entire  case 
not  heretofore  suggested  by  counsel  in  tbe 
ease,  nor  appearing  to  the  court,  has  suggest- 
ed itself  to  the  court,  which  it  Is  the  duty  of 
tbe  court  to  consider  of  its  own  motion. 
The  question  referred  to  Is  that  the  court 
is  without  Jurisdiction  of  this  appeal.  Tbe 
Corporation  Commission  is  a  creature  of  the 
Constitution.  Its  powers  and  Jurisdiction 
must  be  found  in  provisions  of  that  document 
or  statutes  passed  In  pursuance  thereof. 
likewise  the  power  of  this  court  to  review 
its  orders  must  be  found  in  tbe  Constitution, 
or  in  some  statute  enacted  by  the  Legisla- 
ture. There  is  no  provision  in  the  Constitu- 
tion that  grants  the  right  or  provides  for 
an  appeal  to  this  court  generally  from  all 
orders  of  tbe  Corporation  Commission.  Sec- 
tion 20,  art  9,  of  the  Constitution,  authorizes 
an  appeal  to  this  court  from  certain  enumer- 
ated cla.ises  and  character  of  orders  of  the 
commission.  That  section.  In  so  far  as  appli- 
cable to  the  question  here  considered,  is  as 
follows:  "From  any  action  of  the  com- 
mission prescribing  rntes,  charges  or  classi- 
fications of  traflSc,  or  affecting  the  train 
schedule  of  any  transportation  company,  or 
requiring  additional  facllltiea,  conveniences, 
or  public  service  of  any  transportation  or 
transmission  company,  or  refusing  to  approve 
a  suspending  bond,  or  requiring  additional 


security  thereon  or  an  increase  thereof,  as 
hereinafter  provided  for,  an  appeal  (subject 
to  such  reasonable  limitations  as  to  time, 
regulations  as  to  procedure  and  provisions 
as  to  cost,  as  may  be  prescribed  by  law)  may 
be  taken  by  the  corporation  whose  rates, 
charges,  or  classifications  of  trafSc,  schedule, 
facilities,  conveniences,  or  service,  are  af- 
fected, or  by  any  person  deeming  himself 
aggrieved  by  such  action,  or  (if  allowed  by 
law)  by  the  state."  It  is  clear  from  the  fore- 
going langruage  that  only  orders  affecting  cer- 
tain classes  of  corporations,  to  wit,  transpor- 
tation and  transmission  companies,  are  in- 
cluded within  the  grant  of  power  to  the 
Supreme  Court  to  review.  It  was  not  in- 
tended by  this  language  to  grant  the  right 
of  appeal  or  confer  Jurisdiction  upon  this 
court  to  hear  an  appeal  in  all  cases  arising 
before  the  commission.  An  appeal  lies  only 
from  orders  of  the  enumerated  classes. 
Grand  Rapids  &  I.  Ry.  Co.  et  al.  v.  Hunt  et 
al.,  38  Ind.  App.  657,  78  N.  B.  368.  Un- 
less appellant  is  a  transportation  or  trans- 
mission company,  an  order  affecting  its  rates 
does  not  come  within  the  classes  specifically 
enumerated  In  the  foregoing  section  from 
which  an  appeal  lies.  The  term  "transpor- 
tation and  transmission  companies"  ba^  been 
defined  by  the  Constitution,  in  order  that  no 
construction  thereof  may  become  necessary. 
By  section  34,  art  9,  of  the  Constitution,  the 
term  "transportation  company"  is  defined  to 
"Include  any  company,  receiver  or  corpora- 
tion, trustee,  receiver  or  any  other  person 
owning,  leasing,  or  operating  for  hire  a  rail- 
road, street  railway,  canal,  steam  boat  line, 
and  also  any  freight  car  company,  car  asso- 
ciation, express  company,  sleeping  d&r  com- 
pany, car  corporation,  or  company,  trustee 
or  person  tn  any  way  engaged  in  such  busi- 
ness as  a  common  carrier  over  a  route  ac- 
quired in  whole  or  in  part  under  the  right 
of  eminent  domain,  or  under  any  grant  from 
the  government  of  tbe  United  States."  The 
term  "transmission  company"  it  is  provided 
shall  "Include  any  company,  receiver  or  oth- 
er person,  owning,  leasing  or  operating  for 
hire  any  telegraph  or  telephone  line."  And 
the  term  "public  service  corporation"  Is  de- 
fined as  including  "all  transportation  and 
transmission  companies,  all  gas,  electric 
light,  beat  and  power  companies,  and  all 
persons  authorized  to  exercise  the  right  of 
eminent  domain,  or  to  use  or  occupy  any 
right  of  way,  street,  alley,  or  public  high- 
way, whether  al(ing,  over,  or  under  the  same. 
In  a  manner  not  permitted  to  the  general 
public." 

It  is  clear  that  while  a  gas  company  Is 
specifically  embraced  within  the  term  "pub- 
lic service  corporation,"  as  defined  by  the 
foregoing  constitutional  provision,  it  is  not 
Included  within  the  term  "transportation  or 
transmission  companies,"  and  no  right  of 
appeal  from  an  order  affecting  the  rates  of 
such  company  is  therefore  embraced  within 
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the  classes  enamerated  In  section  20,  art  0, 
of  the  Constitution,  supra.  The  same  section 
of  the  Constltntion  authorizes  We  Legisla- 
ture to  provide  by  general  law  for  appeals 
from  other  actions  of  the  commlasion  than 
those  enumerated  In  section  20,  supra,  and 
the  Legislature  has  provided  for  appeals  in 
proceedings  before  the  commission  against 
parties  or  corporations  as  for  contempt  for 
violation  of  Its  orders.  Sess.  Laws  1907-08, 
p.  230  (Comp.  Laws  1909,  |  1239).  But  there 
exists  no  act  of  the  Legislature  conferring 
upon  gas  companies  the  right  of  appeal  or 
upon  this  court  power  to  hear  and  determine 
appeals  from  any  orders  of  the  commission 
affecting  such  companies.  One  of  the  conten- 
tions of  appellees  is  that  Jurisdiction  of  the 
commission  in  the  case  at  bar  is  conferred 
by  sectioft  8812,  Comp.  Laws  1909.  That 
such  is  not  the  effect  of  this  statute  is  forci- 
bly urged  by  appellant;  but  whatever  may 
be  the  effect  of  this  statute,  which  Is  not 
now  necessary  to  decide,  It  contains  no  pro- 
vision that  under  any  possible  construction 
can  be  construed  as  granting  appeals  from 
any  order  made  thereunder  by  virtue  of  the 
Jurisdiction-  it  confers  upon  the  commission. 
Harris-Irby  Cotton  Co.  v.  State  et  al.,  121 
Pac.  642  (decided  at  this  term,  but  not  yet 
oflScIally  reported). 

It  follows  that  from  these  views'  the  opin- 
ion and  Judgment  heretofore  rendered  herein 
should  be  set  aside,  and  this  appeal  dis- 
missed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JX,  concur. 


(32  OU.  2<7) 

WOODWORTH,  County  C31erk,  v.  TOWN  OF 
HENNESSEY. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Syllalu*  by  th«  Court.) 

JvDOMKNT  (i  713*)— CoNOLCsivENEfis— Mat- 
ters CJONCLUDED. 

A  fact  or  question  which  was  actually  and 
directly  in  issue  in  a  former  suit,  and  was 
there  judicially  passed  upon  and  determined 
by  a  court  of  competent  jurisdiction,  is  con- 
clusively settled  by  the ,  judgment  therein,  so 
far  as  concerns  the  parties  to  that  action,  and 
persona  in  privity  with  them,  and  cannot  be 
again  litigated  in  any  future  action  between 
such  parties  or  privies,  in  the  same  court,  or 
in  any  other  court  of  concurrent  jurisdiction 
npon  the  same  or  a  different  cause  of  action. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  Si  1003.  1234-1241;  Dec  Dig.  i 
713.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kingfisher  Coun- 
ty;   A.  H.  Huston,  Judge. 

Action  in  mandamus  by  the  Town  of  Hen- 
nessey against  George  H.  Woodworth,  County 
Clerk  of  ICingflsher  County.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


M.  W.  Hindi,  for  plaintiff  In  error.  B. 
W.  Wylle,  for  defendant  in  error. 

ROBERTSON,  C.  January  14,  1903,  «ie 
trustees  of  the  town  of  Hennessey  passed  Or- 
dinance No.  73,  requiring  thereby  the  con- 
struction of  a  sidewalk  along  and  In  front  of 
certain  lots  In  said  town.  Including  lots  20  and 
21,  in  block  36,  in  Thompson's  Addition.  The 
ordinance  required  the  sidewalk  to  be  con- 
structed of  either  brick,  stone,  or  cement, 
and  to  be  built  within  six  months  from  the 
Ist  day  of  January,  1903.  Said  ordinance 
further  provided  that,  In  the  event  the  own- 
ers of  the  property  failed  to  build  the  walk 
within  the  time  specified,  the  board  of 
trustees  should  levy  a  special  tax  to  meet 
the  expense  of  such  construction.  On  July 
7,  1904,  the  town  clerk  of  Hennessey  deliver- 
ed to  the  county  clerk  of  Kingfisher  county 
a  tax  certificate  showing  that  the  owner  of 
the  lots  Involved  in  this  suit  had  failed  to 
construct  the  sidewalk,  and  that  such  walk 
had  been  constructed  by  the  town  of  Hen- 
nessey, and  which  said  certificate  also  show- 
ed that  the  sidewalk  had  been  constructed 
of  cement  and  brick;  that  it  was  nine  feet 
wide.  Instead  of  eight,  as  required  by  the 
ordinance;  that  It  had  a  curbing  composed 
of  a  brick  wall  eight  inches  wide,  two  feet 
four  inches  deep,  and  a  curbing  on  the  in- 
side of  the  walk  four  inches  thick,  and  two 
feet  four  Inches  deep,  plainly  showing  that 
a  different  walk  than  the  one  ordered  by  the 
ordinance  had  been  constructed  by  the  town. 
On  July  22,  1904,  the  Pabst  Brewing  (Com- 
pany, owner  of  said  lots,  began  an  injunc- 
tion proceeding  In  the  district  court  of  King- 
fisher county  against  J.  E.  Burns,  county 
clerk  of  said  county,  alleging,  among  other 
things,  that  said  Burns,  as  such  county  clerk, 
was  about  to  spread  such  assessment  as 
aforesaid  on  the  tax  rolls  of  said  county; 
that  said  assessment  levying  the  tax  purport- 
ed to  be  for  a  sidewalk  built  along  the  lots 
hereinbefore  described,  and  was  9  feet  2^ 
inches  wide,  and  had  been  built  by  •  one 
Frank  Lowry,  who  was  not  authorized  by 
the  owner  or  by  any  one  else  legally  to  make 
such  Improvement;  that  said  town  of  Hen- 
nessey bad  no  ordinance  authorizing  the  con- 
struction of  such  walk  as  the  said  tax  cer- 
tificate shows  had  been  built,  and  that  plain- 
tiff, the  owner,  had  no  notice  to  build  such 
walk,  and  that  all  proceedings  taken  by  the 
town  of  Hennessey  in  and  about  the  making 
of  such  assessment  and  levy  against  said  lots 
were  void,  and  that  Bums  as  county  clerk, 
unless  restrained,  would  spread  said  tax 
on  the  tax  rolls  of  said  county,  and  the  same 
would  thereby  become  a  cloud  on  plaintUTs 
title,  etc.  On  a  full  hearing  at  the  trial, 
with  both  parties  represented  by  counsel,  the 
district  court  of  Kingfisher  county  granted 
the  prayer  of  said  plaintiff,  and  issued  a 
permanent    injunction    against    the    county 
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cleit,  enjotnln?  the  entering  and  spreading 
of  Bald  assessment  on  the  tax  rolls  against 
said  lota.  From  this  decree  of  the  district 
conrt  no  appeal  waa  ever  prosecuted,  and 
said  Judgment  thereby  became  final.  The 
matter  rested  tbns  until  October  23,  1909, 
when  the  town  of  Henne&sey  filed  this  action 
In  mandamus  in  the  district  court  of  said 
comity,  and  sought  thereby  to  compel  the 
defendant  In  error,  as  county  clerk  of  King- 
fisher county,  to  extend  the  said  tax,  with 
additional  costs,  on  the  tax  rolls  of  said 
comity.  l*e  application  for  the  writ  of  man- 
damns  shows  that  on  April  2,  1908,  the  trus- 
tees of  said  town  of  Hennessey  passed  Ordi- 
nance No.  134,  which  purports  to  levy  a 
special  tax  on  said  lots,  and  recites,  among 
other  things,  that  on  March  22,  1908,  the 
town  marshal  of  said  town  returned  a  tax 
bin  against  said  lots  in  compliance  with  Or- 
dinance No.  73  i  tliat  the  owners  of  said  lots 
are  nonresidents,  and  that  no  agent  could  be 
found  in  Kingfisher  county;  and  that  the 
costs  of  constructing  such  sidewalk  should 
be  assessed  to  said  lots  and  made  a  lien 
thereon,  together  with  the  additional  costs 
made  by  the  town  in  attempting  to  correct 
the  special  tax  proceedings  which  had  been 
enjoined.  The  special  tax  bill  mentioned 
appears  to  have  been  Issued  on  March  22, 
1908,  and  recites  the  old  assessment  made 
January  14,  1903,  together  with  the  coats  of 
labor  and  material,  and  sets  out  the  amount 
the  owner  was  required  to  pay,  and  that,  if 
not  paid  within  10  days  from  service  of  the 
notice,  a  tax  warrant  would  issue  therefor, 
or,  in  lieu  thereof,  the  tax  would  be  certified 
to  the  county  clerk,  with  request  to  spread 
the  same  upon  the  tax  rolls  of  the  county  to 
be  collected  as  other  taxes.  The  application 
for  the  writ  of  mandamus  shows  on  Its  face 
that  the  sidewalk  constructed  In  front  and 
along  said  lots  was  of  a  different  size  and 
character  tlian  that  required  by  the  ordi- 
nance under  which  this  sidewalk  was  con- 
structed. The  defendant  answered,  and  al- 
leged that  he-  was  the  county  clerk  of  King- 
fisher county  and  the  successor^  of  J.  E. 
Burns,  who  was  county  clerk  of  said  county 
In  1904,  and  defendant  in  a  cause  then  pend- 
ing in  the  district  court  of  said  county, 
wherein  Palwt  Brewing  Company  was  plaln- 
tiCT  and  said  Bums,  as  county  clerk,  was 
defendant,  and,  in  addition,  pleaded  the  en- 
tire record  of  said  cause,  including  the  peti- 
tion, answer,  and  Judgment,  and  further 
alleged  that  the  identical  questions  raised  in 
the  mandamus  suit  had  been  at  Issue  and 
were  decided  by  the  court  In  the  former 
cause,  and  that,  therefore,  the  same  had  be- 
come res  Judicata,  and  could  not  be  further 
taiquiied  into.  The  cause  came  on  for  trial 
and  on  final  bearing  a  peremptory  writ  was 
awarded  and  the  county  clerk  required  to 
extend  the  tax  as  prayed  for.  From  this 
Judgment  the  clerk  appeals. 
Counsel  for  plaintiff  in  error  assigns  two 
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specifications  of  error  in  his  petition  in  error 
and  also  urges  them  In  his  brief,  and  which 
are,  first,  all  the  questions  Involyed  In  this 
proceeding  were  fully  and  finally  determined 
in  the  action  of  the  Pabst  Brewing  Company 
against  J.  B.  Bums  as  county  clerk,  No. 
2934,  in  the  district  court  Kingfisher  county, 
and  which  proceedings  were  pleaded  and 
proved,  and  in  no  manner  denied  by  the 
town  of  Hennessey  at  the  trial  of  this  case; 
and,  second,  all  the  proceedings  taken  to  levy 
this  special  assessment  are  in  direct  contra- 
vention of  the  Constitutions  of  Oklahoma  and- 
the  United  States,  both  of  which  prohibit  the 
taking  of  property  without  due  process  of 
law. 

We  think  the  first  contention  of  plaintiff 
in  error  is  well  taken.  In  the  case  of  Pabst 
Brewing  Co.  v.  Bums,  as  county  clerk,  the 
record  before  us  a£Qrmatlvely  shows  that  the 
identical  questions  attempted  to  be  litigated 
in  the  case  at  bar  were  raised  and  litigated 
therein.  To  be  sure,  the  town  of  Hennessey 
was  not  a  nominal  party  to  that  suit,  yet  It 
will  not  be  denied  that  it  was  the  real  par- 
ty in  Interest,  and  was  bound  by  the  Judg- 
ment entered  in  that  case.  On  the  pretense 
of  correcting  the  errors  made  in  the  first  at- 
tempt, the  town  makes  this  second  attempt, 
and  claims,  as  authority  therefor,  the  provi- 
sions of  section  860,  Comp.  Laws  1909,  which 
does  provide  that,  "in  case  any  error  or  Ir- 
regularity should  occur  in  levying  or  collect- 
ing any  such  tax,  proceedings  may  be  taken 
anew  so  as  to  obviate  any  such  error  or  ir- 
regularity." But  the- record  falls  to  disclose 
any  error  or  irregularity  in  the  levying  or 
collecting  of  the  tax  which  has  been  correct- 
ed. The  last  proceeding  changes  nothing 
but  the  amount  charged  against  the  lots  due 
to  added  subsequent  costs.  The  dimensions 
of  the  sidewalk  was  one'  of  the  questions  lit-. 
Igated  in  the  Injunction  case.  The  same 
question  was  presented  in  this  case.  This  is 
the  only  error  attempted  to  be  corrected  by 
the  subsequent  proceedings.  This  was  not 
an  attempt  to  correct  the  levying  or  collect- 
ing of  the  assessment.  Defendant  in  error 
seems  to  think  that  it  could  correct  the  pro- 
ceedings in  the  assessment,  and  escape  the 
bar  of  the  former  Judgment.  But  an  exam- 
ination of  the  record  shows  irregularities 
and  defects,  both  in  the  proceedings  and  in 
the  actual  construction  of  the  sidewalk  that 
are  incapable  of  correction.  The  defect  in 
construction  was  such  that  no  act  or  new 
proceedings  could  rectify  the  error.  It  was 
a  wholly  different  character  of  walk  than 
that  required  by  the  ordinance.  At  any  rate, 
these  questions  were  all  litigated  in  the 
former  case,  which  decided  adversely  to  the 
claims  of  the  defendant  in  error,  and  wheth- 
er right  or  wrong  cannot  be  inquired  into 
now,  inasmuch  as  said  Judgment  was  never 
questioned  by  way  of  appeal  or  otherwise. 
"The  whole  philosophy  of  the  doctrine  of 
res  Judicata  is  summed  up  in  the  simple 
statement  that  a  matter  once  decided  is  final- 
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ly  decided,  and  all  the  learning  that  has 
been  bestowed,  and  all  the  rales  that  have 
been  laid  down,  have  been  for  the  purpose 
of  enforcing  that  one  proposition.  One  rule 
fully  established  is  that  you  may  examine 
the  entire  record  of  the  prior  action  in  order 
to  determine  what  was,  in  fact,  adjudicated. 
The  Inquiry  is  not  limited  to  the  mere  formal 
judgment.  It  extends  to  pleadings,  the  ver- 
dict, or  the  findings,  and  the  scope  and  mean- 
ing of  the  judgment,  and  is  often  interpreted 
by  the  pleadings,  verdict,  or  finding."  Hols- 
ington  V.  Bradley,  31  Kan.  563,  3  Pac.  355. 
It  is  not  denied  by  counsel  for  the  defend- 
ant in  error  that  this  is  another  or  dif- 
ferent tax  than  that  first  levied,  except  that 
the  amount  is  larger,  caused  by  the  subse- 
quent proceedings  of  the  town,  to  correct  the 
original  procedure  relative  to  the  construc- 
tion of  the  sidewalk.  It  is,  in  fact,  admitted 
tliat  the  identical  questions  were  under  con- 
sideration by  the  court  in  the  injunction  case 
above  alluded  to  in  1904.  In  that  case  the 
town  of  Hennessey,  while  not  the  nominal 
party  defendant,  was  nevertheless,  in  fact, 
the  real  party  In  interest.  The  county  clerk, 
who  was  the  nominal  defendant  in  that  case, 
was  acting  for  and  in  behalf  of  the  town  of 
Hennessey,  but,  even  though  he  had  not  acted 
as  the  agent  of  the  town  of  Hennessey,  the 
decision  of  the  court  would  be  binding  upon 
the  parties  to  the  present  action.  Our  Su- 
preme Court  has  held  that,  even  though  the 
parties  to  the  present  suit  were  not  in  ad- 
versary positions  in  the  former  case,  that 
fact  will  not  deprive .  the  judgment  of  Its 
force  and  effect.  In  the  City  of  El  Reno  v. 
Cleveland  Trinidad  Paving  Co.,  25  Okl.  648, 
107  Pac.  163,  27  L.  R.  A.  (N.  S.)  650,  it  is 
said:  "The  fact  that  the  parties  plaintilf  in 
error  and  defendant  in  error  in  the  instant 
case  were  not  placed  in  adversary  positions 
as  parties  in  the  former  case  will  not  de? 
prive  the  final  judgment  therein  of  its  force 
and  effect  when  pleaded  as  an  estoppel  to  the 
instant  case,  provided  they  were  all  proper 
parties  to  the  first  case,  and  the  questions 
now  raised  were  or  could  have  been  as  fully 
asserted  and  maintained  In  the  former  suit 
as  this."  In  Hanna  v.  Reed,  102  111.  596,  40 
Am.  Rep.  608,  it  is  said:  "Where  the  former 
'adjudication  is  relied  on  as  an  answer  and 
bar  to  the  whole  cause  of  action,  or,  in  oth- 
er words,  where  it  is  claimed  to  be  an  an- 
swer to  all  the  questions  involved  in  the  sub- 
sequent action,  then  it  must  appear  •  •  • 
that  the  cause  of  action  and  thing  sought  to 
be  recovered  are  the  same  in  both  suits.  The 
former  adjudication  in  cases  of  this  class  is 
technically  known  as  an  estoppel  by  Judg- 
ment; *  *  •  but  where  some  specific 
fact  or  question  has  been  adjudicated  and  de- 
termined in  a  former  suit,  and  the  same  fact 
or  question  is  again  put  In  issue  In  a  subse- 
quent suit  between  the  same  parties,  its  de- 
termination in  the  former  suit,  if  properly 
presented  and  relied  on,  will  be  held  conclu- 
sive upon  the  parties  In  the  latter  suit,  with- 


out regard  to  whether  the  cause  of  action  is 
the  same  in  both  suits  or  not.  This  species 
of  estoppel  is  known  to  the  law  as  an  estop- 
pel by  verdict  and  is  equally  available  to  a 
plaintiff  in  support  of  his  action,  when  the 
circumstances  warrant  it,  as  when  offered  by 
a  defendant  as  a  matter  of  defense."  See. 
also,  In  support  of  this  doctrine,  Potter  v. 
Clapp,  203  111.  592,  68  N.  E.  81,  96  Am.  St. 
Rep,  322;  Brack  v.  Boyd,  211  lU.  290,  71  N. 
E.  995,  103  Am.  St  Rep.  200;  Merrlfield  v. 
Canal  Com'rs,  212  111.  456,  72  N.  B.  405,  587. 
67  L.  R.  A.  369.  In  Chicago  TlUe  &  Trust 
Co.  V.  Moody,  233  111.  634,  84  N.  E.  656,  it  is 
said:  "It  has  been  repeatedly  held  by  this 
court  that  where  some  controlling  fact  or 
question  material  to  the  determination  of  a 
case  has  been  adjudicated  in  a  former  suit, 
and  the  same  fact  or  question  Is  again  at  is- 
sue between  the  same,  parties,  the  former  ad- 
judication will,  if  properly  presented,  be  con- 
trolling of  the  question  in  the  latter  suit,  ir- 
respective of  whether  the  cause  of  action  in 
I>oUi  cases  is  the  same  or  not."  In  23  Cyc. 
1215,  the  rule  is  laid  down  as  follows:  "A 
fact  or  question  which  was  actually  and  di- 
rectly in  issue  in  a  former  suit,  and  was 
there  judicially  passed  upon  and  determined 
by  a  domestic  court  of  competent  jurisdic- 
tion, is  conclusively  settled  by  the  judgment 
therein,  so  far  as  concerns  the  parties  to 
that  action,  and  persons  in  privity  with  them, 
and  cannot  be  again  litigated  in  any  future 
action  between  such  parties  or  privies,  in 
the  same  court  or  in  any  other  court  of  con- 
current Jurisdiction,  upon  the  same  or  a  dif- 
ferent cause  of  action."  This  rule  la  sup- 
ported by  authorities  from  almost  every  state 
in  the  Union.  In  Pratt  v.  RaUiff,  10  Okl. 
168,  61  Pac.  523,  the  Territorial  Supreme 
Court,  in  discussing  this  Identical  question, 
made  use  of  the  following  language:  "A 
judgment  is  a  bar,  if  the  cause  of  action  be 
the  same,  though  the  former  be  different. 
The  cause  is  the  same  when  the  same  evi- 
dence will  support  both  actions;  or  rather 
the  judgment  in  the  former  action  wUl  be  a 
bar,  provided  the  evidence  necessary  to  sus- 
tain the  Judgment  for  the  plaintiff  in  the 
present  action  would  have  authorized  a  judg- 
ment for  him  In  the  former;  and,  when  a 
matter  has  once  passed  to  final  judgment, 
without  fraud  or  collusion  in  a  court  of  com- 
petent Jurisdiction,  It  has  become  res  Judi- 
cata, and  the  same  matter  between  the  same 
parties  cannot  be  reopened  or  subsequently 
considered." 

Applying  the  above  principle  to  the  case 
under  consideration,  we  find  that  the  evi- 
dence used  to  obtain  the  judgment  In  the  < 
injunction  case  tried  In  1904  is  identical  with 
the  evidence  used  in  the  case  under  consider- 
ation, and  that  the  parties  to  the  former  case 
are,  to  all  intents  and  purposes,  the  parties 
in  the  latter,  so  far  as  the  real  parties  in 
interest  are  con(!emed,  and  that  the  Judg- 
ment in  the  injunction  case  which  was  ob- 
tained without  fraud  or  collusion  in  a  court 
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of  comx)etent  Jurisdiction  became  res  Judi- 
cata to  the  Issues  raised  by  the  pleadings  In 
the  action  for  mandamus.  This  doctrine  Is 
supported  by  so  many  authorities  that  It  Is 
aliDoet  unnecessary  to  cite  others  than  those 
heretofore  given.  "A  Judgment  is  conclusive 
of  all  matters  actually  litigated,  and  as  to 
all  matters  that  might  under  the  pleadings 
have  been  litigated.  A  Judgment  by  default 
is  attended  by  the  same  legal  consequences 
as  if  there  had  been  a  verdict  for  the  plain- 
tiff. We  think  that  the  record  must  be  held 
to  Inclnde  an  adjudication  that  the  tax  deeds 
w«re  Invalid  and  for  this  purpose  it  was  ad- 
missible, although  the  board  of  county  com- 
missioners of  Marion  county  was  not  a  party 
to  It."  Oommlssioners  of  Marion  County  v. 
Welch,  40  Kan.  770,  20  Pac.  484.  In  Au- 
rora Caty  V.  West,  7  Wall.  82,  19  L.  Ed.  42,  it 
was  said  by  the  Supr«me  Court  of  the  Unit- 
ed States:  "The  doctrine  of  estoppel  by  a 
former  Judgment  between  the  same  parties 
is  one  of  the  most  beneficial  principles  of  out 
Jurisprudence,  and  has  been  less  alTected 
by  legislation  than  almost  any  other."  In 
Gray  T.  Plngry,  17  Vt.  419,  44  Am.  Dec.  345, 
It  is  said :  "There  must  be  some  end  to  liti- 
gation, and  much  more  injustice  might  be 
done  in  reviewing  forgotten  Issues,  than  In 
limiting  the  right  to  prosecute."  While  In 
Van  Rensselaer  v.  Kearney,  11  How.  297,  13 
Lk  Ed.  703,  the  Supreme  Court  of  the  United 
States  said:  "The  doctrine  of  res  Judicata 
is  conducive  of  peace,  repose,  and  morality, 
and  that  without  working  any  Injustice." 
The  Supreme  Court  of  New  Hampshire,  in 
the  case  of  Hollister  v.  Abbott,  31  N.  H.  442. 
64  Am.  Dec.  342,  said:  "It  Is  a  well-estab- 
lished principle  that  the  Judgment  of  a  court 
of  record,  having  Jurisdiction  of  the  cause 
and  of  the  parties,  is  binding  and  conclusive 
upon  parties  and  privies  in  every  other  court, 
until  it  is  regularly  reversed  by  some  .court 
having  Jurisdiction  for  that  purpose.  Not- 
withstanding the  proceedings  may  be  erro- 
neous, yet,  as  between  the  parties,  the  Judg- 
ment must  stand  until  regularly  vacated  or 
reversed.  Where  a  court  has  Jurisdiction,  it 
has  a  right  to  decide  every  question  which 
arises  In  the  cause;  and,  whether  its  decision 
be  correct  or  otherwise,  its  Judgment,  until 
reversed,  is  regarded  as  binding  in  every  oth- 
er court.  In  no  collateral  way  can  the  par- 
ties question  the  correctness  of  a  Judgment 
which  has  been  rendered  between  them  in  a 
ronrt  having  Jurisdiction  of  them  and  of 
the  subject-matter.  The  only  way  for  them 
to  Investigate  such  a  Judgment  is  by  legal 
and  direct  mode ;  for  to  the  extent  to  which 
the  judgment  goes  tbeir  rights  have  been 
considered  and  decided,  and  they  have  sub- 
mitted to  that  decision,  either  from  the  force 
of  law  after  a  final  hearing  by  a  court  of 
last  resort,  or  from  a  disinclination  to  pur- 
sue the  matter  further,  when  other  courses 
of  procedure  for  rehearings  were  open  before 
them,  and  might  have  been,  If  they  had  so 


elected."  In  Territory  ex  rel.  Jones  v.  Hop- 
kins, 9  Okl.  149,  B9  Pac.  980,  the  court,  in 
discussing  this  Identical  question,  said:  "The 
court  (meaning  thereby  the  trial  court)  hav- 
ing determined  the  validity  of  the  bonds  in- 
volved in  this  proceeding,  and  having  de- 
creed that  they  are  valid  obligations,  and  is- 
sued In  strict  conformity  with  the  laws  of 
this  territory,  and  no  objections  or  excep- 
tions having  been  made  to  the  Issuance  there 
of,  and  no  appeal  having  been  taken-  there- 
from, the  decree  and  Judgment  of  the  court 
is,  therefore,  final  and  conclusive  upon  all 
matters  put  directly  in  issue,  tried  and  de- 
termined In  that  proceeding."  In  Southern 
Pacific  Railway  Company  v.  United  States, 
168  U.  S.  24,  18  Sup.  Ct.  27  (42  L.  Ed.  355) 
Mr.  Justice  Harlan,  In  a  very  exhaustive  and 
satisfactory  opinion,  announces  the  follow- 
ing rule:  "The  general  principle  announced 
In  numerous  cases  Is  that  a  right,  question, 
or  fact  distinctly  put  In  Issue  and  directly 
determined  by  a  court  of  competent  Juris- 
diction, as  a  ground  of  recovery,  cannot  be 
disputed  In  a  subsequent  suit  between  the 
same  parties  or  their  privies;  and,  even  If 
the  second  suit  Is  for  a  different  cause  of 
action,  the  right,  question,  or  fact  once  so 
determined  must,  as  between  the  same  par- 
ties or  their  privies,  be  taken  as  conclusively 
established,  so  long  as  the  Judgment  In  the 
first  suit  remains  unmodified.  This  very  rule 
is  demanded  by  the  very  object  for  which 
civil  suits  have  been  established,  which  is 
to  secure  the  peace  and  repose  of  society  by 
the  settlement  of  matters  capable  of  Judicial 
determination.  Its  enforcement  is  essential 
to  the  maintenance  of  social  order;  for  the 
aid  of  Judicial  tribunals  would  not  be  in- 
voked for  the  vindication  of  rights  of  person 
and  property.  If,  as  between  parties  and  their 
privies,  conclusiveness  did  not  attend  the 
Judgments  of  such  tribunals  in  respect  of 
all  matters  properly  put  In  Issue  and  actual- 
ly determined  by  them." 

In  this  case  the  only  evidence  Introduced 
by  the  town  of  Hennessey  was  the  ordinanc- 
es and  town  records  showing  the  acts  per- 
formed In  the  attempt  to  charge  these  lots 
with  the  tax,  and  the  only  evidence  offered 
by  plaintiff  In  error  was  the  record  of  the 
Injunction  case,  including  the  petition,  an- 
swer. Judgment,  etc.  From  these  records  it 
plainly,  and  conclusively  appears  that  the  is- 
sues raised  were  presented  to  and  passed 
upon  by  the  court  In  the  Injunction  case. 
We  are  convinced  that  these  questions  had 
become  res  Judicata  by  virtue  of  the  former 
Judgment  Therefore  the  other  questions 
raised  by  plaintiff  in  error  do  not  require 
consideration  at  our  hands,  and,  having 
reached  this  conclusion.  It  therefore  neces- 
sarily follows  that  the  Judgment  of  the  dis- 
trict court  of  Kingfisher  county  should  be 
reversed. 

PER  CURIAM.    Adopted  in  whole. 
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CHICAGO,  R.  I.  A  P.  RT.  CO.  et  al.  ▼. 
SPEARS. 

(Supreme  Court  of  Oklahoma.     March  12, 
1»12.) 

(SylUtiut  hi/  the  Court.) 

1.  Cabbiers  (§  218*)  —  Cabriaoe  of  Live 
Stock  —  Limitation  of  Liabujtt— Notice 

or  CLAfM. 

In  the  petition,  damages  having  been  claim- 
ed for  delay  in  the  shipment  of  cattle,  to  wit, 
$60  for  4  head  that  were  dead  at  the  time  of 
the  arrival  of  the  shipment  at  the  point  of 
destination,  $445  for  damages  for  30  bead  dy- 
ing after  the  removal  of  the  cattle  from  the 
cars,  and  $442  damages  for  depreciation  in 
weight  as  a  result  of  delay,  all  of  said  dam- 
ages having  been  predicated  ui>on  the  alleged 
negligence  of  the  defendant  carrier,  the  carrier 
answered  and  pleaded  as  a  bar  to  recovery  a 
shipping  contract,  wherein  it  was  agreed  that 
the  shipper  should  give  notice,  in  writing,  to 
certain  designated  agents  of  the  carrier  before 
such  stock  should  be  removed  from  the  point  of 
shipment  or  from  the  place  of  destination,  and 
before  such  stoqk  had  mingled  with  other  stock, 
and  that  such  notice  should  be  served  within 
one  day  after  the  delivery  of  the  stock  at  des- 
tination. No  reply  was  filed  to  this  answer. 
Motion  was  made  for  judgment  on  the  pleadings 
in  favor  of  the  carrier.  Held,  properly  over- 
ruled, because,  as  to  the  cattle  that  were  dead 
on  arrival,  it  was  not  essential  to  serve  such 
notice,  in  order  to  recover  for  damages  thereto. 

(a)  Cattle  that  died  in  the  car  whilst  -  in 
transit  are  not  within  said  clause  requiring  said 
notice. 

(b)  Such  stipulation  for  notice  is  not  to  be 
strictiy  construed  as  against  the  shipper,  but 
liberally  in  his  favor,  being  intended  to  prevent 
frauds  against  the  carrier. 

(c)  When  the  shipper  could  not,  by  ordinary 
diligence,  have  discovered  the  injury,  and  its 
extent,  before  the  animals  were  removed,  no- 
tice thereof  within  such  reasonably  short  time 
after  their  removal  as  effectuall};  secures  the 
carrier  from  fraud  is  a  substantial  and  suffi- 
cient compliance  with  such  stipulation  for  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  674-«06,  927,  928,  93»-949j  Dec, 
Dig.  S  218.*J 

2.  Appeal  and  Ebkob  (8  1066*)— Plea'dino 
(I  880*)  —  Applicability  of  Instructions 
TO  Issues — Evidence  —  Aduissibilitx  un- 
der Pleading.  , 

An  instruction  upon  a  material  issue,  not 
raised  by  the  pleadings,  when  excepted  to,  is 
reversible  error. 

^a)  Evidence  predicated  upon  such  issue,  not 
raised,  introduced  over  objection,  on  the  ground 
that  the  same  was  incompetent,  because  no  such 
Issue  had  been  joined,  and  the  pleadings  not 
having  lieen  amended  to  raise  such  issue,  is  im- 
properly admitted. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  4220 :  Dec.  Dig.  8  1066  ;* 
Pleading.  Cent.  Dig.  i§  1237,  1239-1252;  Dec. 
Dig.  i  380.*] 

Error  from  Stephens  County  Court,  W.  H. 
Admire,  Judge. 

Action  by  W.  S.  Spears  against  the  Chica- 
go, Rock  Island  &  Paciflc  Railway  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed  and  remand- 
ed, with  instructions  to  grant  a  new  trial. 


C  0.  Blake,  H.  B.  Low,  B.  J.  Roberts. 
and  W.  H.  Moore,  for  plaintiffs  In  error.  EL 
E.  Morris,  for  defendant  in  error. 

WILLIAMS,  J.  The  defendant  In  error, 
as  plaintiff,  sued  the  plaintiffs  in  error,  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Texas,  and  the  Chicago,  Rock 
Island  &  Paciflc  Railway  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  Illinois,  as  defendants,  declaring  in  part 
in  his  first  amended  petition  that  plaintiff 
"caused  to  be  delivered  to  the  defendant  first 
named  above  at  Its  station  In  North  Ft. 
Worth,  Tex.,  five  cars  of  cattle  consisting  of 
255  head,  which  said  cattle  then  belonged  to 
Henry  Rowland  and  this  plaintiff,  W.  S. 
Spears,  to  be  secur^  and  safely  freighted 
and  carried  within  a  leasonable  time  from 
North  Ft  Worth,  Tex.,  to  Terral,  in  the 
state  of  Oklahoma,  and  there  delivered  to 
the  other  defendant  herein,  the  Chicago, 
Rock  Island  &  Paciflc  Railway  Company, 
and  thence  to  be  transported  to  Duncan,  in 
said  Stephens  county,  Okl.,  within  a  rea- 
sonable time,  for  a  reasonable  reward  to 
be  paid  by  said  Rowland  and  Spears."  Then 
follows  the  allegation  of  the  failure  of  said 
defendants  to  perform  their  duties  as  com- 
mon carriers,  and  that,  as  a'  result  of  their 
negligence  as  snch  carriers,  damage  resulted 
to  the  plaintiff  in  the  sum  of  60,  in  that  4 
head  of  said  cattle  were  dead  on  their  arriv- 
al at  said  point  of  destination;  and,  far- 
ther, that  30  head  died  immediately  there- 
after, and  that  221  head  were  greatly  in- 
jured by  reason  of  depreciation  in  weight 
and  value  on  account  of  such  failure  to  per- 
form said  duties,  thereby  damaging  plaintiff 
in  the  further  sums  of  $450  on  account  of 
the  death  of  the  30  head  of  cattle,  and  the 
further  sum  of  $442  on  account  of  the  depre- 
ciation In  the  weight  and  v&lue  of  the  said 
221  head.  Further,  it  is  alleged  that  the 
said  Henry  Rowland  had  sold  his  interest 
in  said  cattle  and  the  subject-matter  of  said 
action  to  the  plaintiff,  W.  S.  Spears. 

In  due  time,  the  defendants  answered  said 
first  amended  petition  by  general  denial; 
and,  further,  that  it  was  provided  in  the  con- 
tracts under  which  said  cattle  were  shipped 
that,  as  a  condition  precedent  to  claim  and 
recovery  of  damages  for  injury  to  or  deten- 
tion of  live  stock,  or  delay  in  transportation 
thereof,  covered  by  said  contract,  the  said 
W.  S.  Spears  would  give  notice  thereof  in 
writing  to  some  general  officer,  clnim  agent, 
or  station  agent  of  the  defendant  company 
before  such  stock  should  be  removed  from 
the  point  of  shipment  or  from  the  place  of 
destination,  and  before  such  stock  had  min- 
gled with  other  stock,  and  that  snch  notice 
should  be  served  within  one  day  after  the 
delivery  of  stock  at  its  destination.  Said 
contracts  were  attached  to  said  answer  and 
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made  a  part  thereof,  with  the  ayerment  that 
the  defendants  had  complied  with  the  terms 
and  conditions  ot  said  contract.  No  reply 
was  filed  to  the  answer.  The  defendants 
moved  the  court  to  enter  Judgment  in  their 
favor,  on  the  ground  that  no  reply  had  been 
filed  to  the  answer,  which  was  overruled  and 
exceptions  saved. 

[1]  The  purpose  for  such  written  notice  of 
the  claim  for  damages  obviously  was  to  give 
the  railroad  company  an  opportunity  to 
make  a  thorough  Investigation  before  the 
cattle  were  removed  and  mingled  with  other 
cattle.  As  to  the  dead  cattle,  the  company 
had  as  much  opportunity  to  make  such  ex< 
amination  as  it  could  have  had  under  any 
circumstances ;  and  such  cattle  did  not  come 
within  the  terms  of  the  contract,  requiring 
notice  of  the  claim  of  damges  to  be  given 
before  the  cattle  vrere  removed  from  the  car 
or  cars.  Patterson  et  al.  v.  Missouri,  K.  & 
T.  Ry.  Co.,  24  Old."  747, 104  Pac  31;  Wichita 
&  W.  Ry.  Co.  ▼.  Koch,  8  Kan.  App.  642, 
56  Pac.  538;  M.,  K.  &  T.  Ry.  Co.  v.  Fry,  74 
Kan.  546,  87  Pac.  754;  Kansas  &  A.  V.  R. 
Co.  V.  Ayers,  63  Ark.  831,  88  S.  W.  515;  C, 
C,  &  &  St.  L.  Ry.  Co.  V.  Potts  &  Co.,  33  Ind. 
App.  564,  71  N.  B.  685.  The  defendants  hav- 
ing pleaded  the  contracts,  and  the  same  be- 
ing admitted,  because  no  reply  was  filed,  still 
they  were  not  entitled  to  have  Judgment 
rendered  in  their  favor  upon  the  pleadings, 
because  of  the  issue  Joined  by  the  general 
issue  as  to  the  death  ot  the  four  bead  of 
cattle  and  the  value  thereof.  And  for  the 
same  reason  the  court  did  not  err  in  overrul- 
ing the  demurrer  to  the  evidence  interposed 
by  the  plaintiff  in  error. 

The  plaintiffs  in  error  also  make  the  fol-. 
lowing  assignment  of  error;  "The  court 
erred  in  excluding  competent,  relevant,  and 
material  evidence,  over  the  objections  and 
exceptions  of  the  plaintiffs  In  error,  as  will 
more  fully  appear  by  reference  to  the  fol- 
lowing, among  other,  pages  of  said  case- 
made:  45,  49,  63,  57,  58,  50,  70,  71,  76,  81, 
and  82."  Rule  25  of  this  court  (95  Pac.  vUi) 
provides:  "Where  a  party  complains  on  ac- 
coont  of  the  admission  or  rejection  of  tes- 
timony be  shall  set  out  in  his  brief  the  full 
sobstance  of  tho  testimony,  to  the  admls- 
Bion  or  rejection  of  which  he  objects,  stating 
specifically  his  objection  thereto."  There  is 
grave  doubt  as  to  whether  plaintiffs  in  error 
have  complied  with  the  rules  of  this  court 
In  seeking  to  raise  these  questions ;  but  we 
bave  examined  the  record,  and  we  do  not 
beheve  that  any  prejudicial  error  appears 
nnder  this  assignment. 

It  Is  further  insisted  that  the  court  erred 
In  refusing  to  permit  Henry  Rowland  to  an- 
«wer  the  following  qnestlon:  "Q,  Did  you 
ever  serve  a  written  notice  on  the  railroad 
station  at  this  place?'  The  evidence  shows 
that  Henry  Rowland  was,  at  the  time  of  the 
sUpment,  a  Joint  owner  with  the  plaintiff 
ot  the  cattle  In  auestion;  but  that,  prior  to 


the  bringing  of  this  suit,  he  bad  disposed  of 
bis  interest  to  the  plaintiff.  The  evidence 
further  shows  that  he  '(Rowland)  accompa- 
nied the  cattle  from  North  Ft  Worth  to 
Duncan,  and  was,  at  all  times  prior  to  their 
removal  from  the  railroad's  car,  the  only 
person  In  a  position  to  have  given  the  notice 
required  by  the  contracts. 

Counsel  for  defendant  in  error,  in  their 
brief,  assert  that  after  the  cattle  were  de- 
livered at  Duncan  the  defendant  in  error  be- 
came the  owner  of  whatever  interest  the 
said  Henry  Rowland  had  in  said  cattle,, and 
that  on  October  25,  1907,  13  days  after  the 
cattle  arrived  at  Duncan,  the  defendant  in 
error,  W.  S.  Spears,  himself  put  in  a  claim 
to  the  railway  company  for  such  damages. 
They  further  insist  that  the  evidence  shows 
that  at  the  time  said  cattle  were  received  it 
was  then  impossible  to  know  the  full  extent 
of  the  injuries,  and  for  that  reason  the  no- 
tice was  not  then  given,  and  that  defend- 
ant in  error  was  thereby  excused  from  com- 
plying with  the  provision  of  the  contract 
relative  to  notice.  Such  a  state  of  facts, 
when  proved  to  a  reasonable  certainty,  would 
excuse  the  service  of  such  notice. 

In  Western  Railway  Co.  v.  Harwell,  91 
Ala.  347,  8  South.  651,  it  la  said:  "The  con- 
tract also  contains  a  stipulation  that,  as  a 
condition  precedent  to  plaintiff's  right  of 
recovery,  he  must  give  written  notice  of  his 
claim  to  the  agent  of  the  carrier  from  whom 
he  receives  the  animals  before  th^  are  re- 
moved from  the  place  of  destination  or  of 
delivery,  and  before  they  are  mingled  with 
other  animals.  Such  a  stipulation  has  been 
generally  held  to  be  reasonable,  especially 
when  the  owner  or  bis  agent  accompanies 
the  stock,  or  agrees  to  do  so,  and  to  care  for 
them.  Goggin  y.  Han.  Paa  Railway  Co.,  12 
Kan.  416;  Dunn  v.  H.  &  St.  J.  R.  R.  Co..  68 
Mo.  268.  But  such  conditions  should  not  be 
strictly  construed.  The  object  is  to  prevent 
fraud  on  the  carrier.  When  the  shipper 
does  not  discover,  and  by  ordinary  diligence 
could  not  have  discovered  the  injury,  and  its 
extent,  before  the  animals  are  removed,  no- 
tice thereof  within  such  reasonably  short 
time  after  their  removal  as  effectually  se- 
cures the  carrier  from  fraud  Is  a  substantial 
and  sufficient  compliance  with  the  condition. 
In  Ormsby  y.  U.  P.  Railway  Comimny,  2  Mc- 
Crary,  48  [4  Fed.  706],  it  was  ruled  that 
such  clause  In  the  agreement  is  of  no  ef- 
fect as  to  an  illness  occurring  to  animals, 
the  extent  of  which  could  not  have  been 
known  until  after  their  removal  from  the 
car,  and  probably  not  for  some  little  time 
after  their  arrival.  The  mules  were  deliv- 
ered to  plaintiff  on  the  29th  day  of  Decem- 
ber, and  removed  to  his  lot,  where  the  in- 
jury was  discovered  soon  afterwards;  and 
notice  of  the  claim  was  given  to  the  agent 
of  defendant  on  the  4th  day  of  January  fol- 
lowing. Whether  plaintiff  could,  by  ordi- 
nary diligence,  have  discovered  the  Injury 
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and  the  extent  before  removing  tbe  mules, 
and  whether  the  notice  of  the  claim  was 
given  within  a  reasonable  time  thereafter, 
are  questions  for  the  Jury."  See  also,  to  the 
same  effect,  Western  Hallway  Company  v. 
Harwell,  97  Ala.  341,  8  South.  649. 

In  Hamed  v.  Mo.  Pac.  Ry.  Co.,  51  Mo. 
App.  482,  It  is  said:  "Now,  from  the  reading 
of  tbe  testimony  in  this  case.  It  may  be  well 
claimed  that  the  plaintiff  gave  every  notice 
of  bis  claim  that  ought  reasonably  to  be  ex- 
pected. It  Is  true  that  be  did  not  serve  the 
notice  of  his  claim  within  24  hours  of  tbe 
arrival  of  bis  bull  at  Kansas  City;  but  at 
that  time  be  could  not,  as  be  was  unable  to 
state  bis  damages,  or  tbe  extent  thereof,  tf 
any.  When  the  animal  was  landed  at  the 
Kansas  City  stockyards,  plaintiff  saw  that 
he  bad  been  bruised;  but  It  was  days  or 
weeks  after  before  he  was  aware  of  tbe  ex- 
tent of  tbe  injuries.  He  might  bare  believ- 
ed, and  did  doubtless  consider,  tbe  injuries 
merely  external,  and  such  as  tbe  animal 
might  shortly  recover  from.  But,  after  re- 
shipplng  tbe  bull  to  Bunceton  and  caring 
for  him  for  days  and  weeks  maybe,  the  in- 
juries were  found  of  a  serious  and  perma- 
nent nature;  and  It  was  then,  as  the  evi- 
dence tends  to  prove,  the  plaintiff  made  de- 
mand for  reparation.  We  do  not  think,  then, 
that  the  circumstances  of  the  case  called  for 
the  bar  of  plaintiff's  action,  because  be  did 
not  give  tbe  notice  of  bis  demand  within  the 
24  hours  after  the  stock  arrived  at  Its  des- 
tination. And  yet,  more  than  this,  it  stands 
admitted  that  defendant's  general  claim 
agent  did,  within  a  few  Veeks,  have  writ- 
ten notice  of  plaintiff's  claim,  and  made  an- 
swer that  the  same  was  then  being  Investi- 
gated, and  that  It  would  be  settled  on  its 
merits.  Prom  this  and  the  other  facts  in 
evidence,  the  Jury  were  authorized  to  find 
that  defendant  waived  the  immediate  notice 
stipulated  in  tbe  contract,  and  tbe  court's  in- 
struction in  that  regard  was  entirely  prop- 
er." See,  also,  M.,  K.  &  T.  Ry.  Co.  v.  Davis, 
24  Okl.  677,  104  Pac.  34,  24  L.  B.  A.  (N.  S.) 
866;  St  Louis  &  S.  F.  R.  Co.  t.  Young,  120 
Pac.  999,  by  Robertson,  C,  not  yet  official- 
ly reported;  St.  Louis  &  S.  F.  R.  Co.  v. 
Copeland,  23  Okl.  837,  102  Pac.  104. 

On  February  13,  1908,  the  freight  claim 
agent  of  tbe  railway  company  wrote  the 
attorney  for  defendant  in  error  as  follows: 
"I  have  before  me  your  communication  of 
the  6tb  in  reference  to  claim  of  W.  S.  Spears 
for  damage  to  a  shipment  of  cattle.  This  is 
covered  by  my  claim  number  as  above  and 
I  beg  to  advise  that  It  has  been  very  recent- 
ly received  In  tbe  office.  It  is  my  intention 
to  have  all  communication  answered  and 
if  you  have  written  before  regarding  this,  I 
regret  that  you  have  not  yet  received  a  re- 


ply. I  wish  to  assure  yon  that  I  have  mark- 
ed this  claim  special  so  that  there  will  be 
no  unnecessary  delay  in  handling  and  you 
will  be  fully  advised  regarding  final  disposi- 
tion as  soon  as  the  Investigation  warrants." 

On  March  7,  1908,  the  auditor  of  said  raU- 
road  wrote  as  follows:  "Relative  to  the 
above  claim  filed  by  you  on  Jan.  17th  ac- 
count of  W.  S.  Spears  for  ?954.26  alleged 
damage  to  6  cars  of  cattle  from  Fort  Worth 
to  Duncan:  You  state  in  your  communica- 
tion that  the  claim  heretofore  put  in  by 
Mr.  Spears  has  not  been  beard  from.  From 
this  I  would  infer  that  he  filed  the  claim 
either  with  tbe  agent  at  Duncan  or  direct 
with  the  C,  R.  I.  &  P.  at  Chicago.  Will 
you  kindly  advise  me  with  whom  the  claim 
was  placed,  also  date  filed  and  amount  of 
claim,  so  that  I  may  endeavor  to  get  hold  of 
the  original  investigation  to  be  considered 
in  connection  with  these  papers." 

[2]  In  paragraph  3  of  tbe  general  charge, 
the  court  Instructed  the  Jury  that  "the  no- 
tices mentioned  in  the  contract  are  such  pro- 
visions as  might  be  waived  upon  the  part 
of  the  defendants ;  and  If  you  find  from  tbe 
testimony  in  this  case,  gentlemen  of  the  Jury, 
that,  notwithstanding  these  notices  are  pro- 
vided for  In  said  contract,  they  (the  defend- 
ants)^  or  either  of  them,  did  anything  in  tbe 
way  of  looking  towards  a  settlement  of  this 
claim,  then,  in  that  event,  I  instruct  you 
that  such  acts  on  tbe  part  of  the  defendant 
would  be  a  waiver  of  the  notice  and  tbe  time 
of  bringing  this  suit,  and,  in  this  event, 
you  should  not  consider  tbe  notices  and  con- 
ditions referred  to  In  these  instructions  in 
making  up  your  verdict;  and  In  this  con- 
nection you  may  consider  the  letters  in  evi- 
dence in  this  case,  and  give  them  such 
weight  and  credibility  as  you  see  proper  in 
determining  this  question."  This  Instruction 
was  submitted  on  an  issue  not  raised  by  the 
pleadings.  Tbe  evidence  was  also  objected 
to  on  the  ground  that  same  was  Incompetent, 
because  no  such  issue  had  been  Joined.  This 
instruction,  without  considering  its  form, 
was  reversible  error.  American  Jobbing  As- 
sociation V.  James,  24  Okl.  460,  103  Pac.  670. 

We  neither  mean  to  say  that  an  issue  tliat 
is  not  made  by  the  pleadings  may  not  be 
raised  by  the  introduction  of  evidence,  when 
such  evidence  Is  offered  and  admitted  with- 
out objection,  nor  do  we  intimate  that  under 
a  proper  issue  Joined  such  letters  are  not 
competent  to  prove  a  waiver  of  such  no- 
Uce. 

The  Judgment  of  the  lower  court  is  revers- 
ed and  tbe  cause  remanded,  with  instruc- 
tions to  grant  a  new  trial  and  proceed  In 
accordance  with  this  opinion.  All  the  Jus- 
tices concur. 
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(n  Okl.  478) 

ST.  LOUIS  &  S.  F.  R.  CO.  t.  C.  H.  CANNON 

&  SON  et  al. 

(Sapreme  Court  of  Oklahoma.     March  12, 

1912.) 

(Byllatut  hy  the  Court.) 

\.   CAKBIEBS      (§    18*)— COBPORATION     COMUIS- 

aiON— Pboceedinqb  fob  Conteuft. 

In  the  hearing  on  a  complaint  against  a 
railroad  company  for  contempt  for  alleged  yio- 
lation  of  orders  of  the  Corporation  Commia- 
■ion,  the  Commission  sits  as  a  court,  and  its 
proceedings  should  be  governed  and  controlled 
by  the  same  rules  of  procedure  as  obtain  in 
coarts  of  justice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i$  13,  16-18,  20,  24;  Dec.  Dig.  i 
X8.»] 

2.  CaBBIEBS     (f    18*)— COBFOBATION    COMMIS- 

eioN— Pboce£dino8  fob  Contemft. 

Where  a  railroad  company  is  cited  for 
contempt  for  the  -violation  of  an  order  of  the 
Corporation  Commission,  a  judgment  limited  in 
its  scope  to  finding  it  guilty  of  a  violation  of 
its  own  tariffs,  not  based  on  any  charge  in 
the  complaint  and  the  citation  issued,  is  er- 
roneous and  must  on  appeal  be  set  aside. 

[E^  Note.— For  other  cases,  see  Carriers, 
Cent,  Dig.  »  13,  16-18,  20,  24;  Dec  Dig.  i 
18.»J 

Appeal  firom  tbe  State  Corporation  Com- 
mlasion. 

Action  by  tlie  State  and  C.  H.  Cannon 
&  Son  againat  the  St  I^nls  &  San  Francis- 
co Hallroad  Company.  Judgment  for  plain- 
tilTs,  and  defendant  appeals.  Reversed  and 
remanded. 

W.  F.  Evans  and  R.  A.  Elelnschmldt,  for 
plaintiff  in  error.  Charles  West,  Atty.  Gen., 
and  Charles  L.  Moore,  Asat  Atty.  Gen.,  for 
defendants  in  error. 


DUNN,  J.  This  case  presents  an  appeal 
from  a  judgment  of  the  Corporation  Com- 
mission finding  tbe  plaintiff  in  error,  tbe 
St  Louis  &  San  Francisco  Railroad  Con> 
pany,  hereinafter  called  "defendant,"  guilty 
of  a  violation  of  rules  in  Its  own  tariffs  on 
file  with  tbe  Commission,  and  assessing  a 
fine  in  tbe  suiq  of  $200  therefor.  From  the 
Judgment  entered,  appeal  has  been  prosecut- 
ed to  this  court,  and  among  tbe  assign- 
ments of  error  is  one  that  tbe  order  of  the 
Corporation  Commission  is  not  sustained 
by  tbe  evidence  and  is  contrary  to  law. 
Complaint  herein  was  filed  by  C.  H.  Cannon 
k  Son  on  tbe  9tb  day  of  December,  1910; 
the  charging  part  thereof  pertinent  to  be 
here  considered  being  as  follows:  "That 
said  company  has  violated  Commission's  or- 
der No. ,  in  that  said  complainant  re- 
ceived car  of  coal  from  Henryetta,  Old., 
said  car  was  billed  at  98,100  pounds  and 
same  weighed  within  800  pounds  of  this 
amount  when  unloaded.  That  the  said  rail- 
road company  rewelgbed  said  car  at  Sapul- 
pa.,  and  charged  freight  on  103,400  pounds, 
as  per  expense  bill  attached."  On  this  com- 
plaint there  was  Issued  and  served  on  tbe  de- 


fendant tbe  following  citation:  "Xou  are 
hereby  notified  that  complaint  has  been  filed 
in  tbe  office  of  tbe  Corporation  Commissiou 
of  Oklahoma  by  C.  H.  Gannon  &  Son  of 
Chandler,  Old.,  against  tbe  St  Louis  &  San 
Francisco  Railroad  Company,  alleging  viola- 
tion of  rule  1.  Corporation  Commission's  Or- 
der No.  9,  as  amended  by  order  No.  58,  in  that 
said  railroad  company  has  assessed  freight 
charges  against  complainant  on  mine  weights 
instead  of  destination  weights,  as  prescrib- 
ed by  said  order.  Copy  of  said  complaint 
is  hereto  attached,  duly  verified  by  C.  H. 
Cannon  &  Son."  It  Is  to  be  noted  that  in 
tbe  complaint  filed  tbe  defendant  was  charg- 
ed with  violating  a  certain  unnamed  order 
of  tbe  Commission,  and  in  the  citation  is- 
sued tbe  rule  or  order  violated  was  specific- 
ally set  forth  as  "rule  1,  Corporation  Com- 
mission's Order  No.  9,  as  amended  by 
order  No.  58."  On  this  complaint  and  cita- 
tion a  bearing  was  had,  and  at  its  conclu- 
sion tbe  Commission,  Instead  of  finding  de- 
fendant guilty  of  violating  the  order  of 
which  it  was  given  notice  and  with  which 
It  was  charged,  made  the  following  finding 
as  a  predicate  for  Its  Judgment:  "The  Com- 
mission finds  that  tbe  St  Louis  &  San  Fran- 
cisco RaUroad  Company  has  violated  rules 
In  its  own  tariffs  on  file  with  tbe  Commission, 
by  not  collecting  freight  In  accordance  with 
same;  collected  for  5,600  pounds  more  than 
was  billed  out;  that  tbe  car  was  filled  to  vis- 
ible capacity  and  freight  was  collected  on  tbe 
weights  at  Sapulpa  where  the  car  was  not 
detached." 

[2]  The  character  of  tbe  proceeding  here 
taken  was  denominated  by  this  court  in 
the  case  of  St  L.  &  S.  F.  Ry.  Co.  v.  State, 
26  Okl.  62,  80,  107  Pac.  929,  30  L.  R.  A.  (N. 
S.)  137,  as  being  wholly  punitive,  and  that 
proceedings  thereunder  must  be  deemed 
quasi  criminal  if  not  criminal,  and  setting 
forth  that  in  the  prosecution  thereof  the 
proceedings  prescribed  by  statute  should 
be  strictly  pursued.  That  a  court  cannot 
properly  put  upon  Its  record  a  Judgment 
which  is  not  a  proper  sequence  to  the  plead- 
ings is  a  rule  of  universal  application  even 
in  proceedings  of  a  strictly  civil  character. 
11  Ency.  P.  &  P.  868,  and  cases  under  notes 
1  and  2;  Id.  872,  and  cases  under  note  3; 
Aylesbury  Mercantile  Co.  v.  Fitch,  22  Okl. 
475,  99  Pac.  1089,  23  L.  R.  A.  (N.  S.)  573; 
Herbert  v.  Wagg,  27  Okl.  674,  117  Pac.  209. 

In  the  case  of  Aylesbury  Mercantile  Co. 
V.  Fitch,  supra,  In  discussing  certain  rights 
possessed  by  parties  to  that  action,  this 
court  said:  "In  a  case  where  it  is  insisted 
that  either  of  these  rights  has  been  violat- 
ed, modem  procedure  requires  that  the  writ- 
ten allegations  of  the  parties  to  the  action 
state  tbe  facts,  that  the  proof  support  and 
be  consistent  therewith,  and  the  Judgment 
rendered  be  In  consonance  with  botb.  These 
requirements  are  not  to  vindicate  a .  mere 
dogmatic    form    prescribed    to    secure   sym- 
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metry'  only,  but  are  absolutely  essential  to 
secure  the  administration  of  Justice.  A 
party  Is  entitled  to  know  on  entering  an 
'  action  Just  wherein  and  how  he  is  charged 
with  having  violated  an  obligation.  This 
constitutes  notice  to  bim  so  he  may  be  pre- 
pared in  hia  owd  right  and  to  assist  the 
court  with  relevant  testimony  to  ascertain 
the  truth.  He  is  thai  entitled  to  have  the 
Judgment  roidered  based  on  the  evidence 
offered  In  support  of  the  specific  averments 
of  the  pleadings,  as  they  may  be  finally  set- 
tled by  the  court"  The  doctrine  therein 
enunciated  has  received  specific  recogni- 
tion in  contempt  cases  In  Wheeler  &  Wilson 
Mfg.  Co.  et  al.  v.  Boyce,  36  Kan.  350,  13 
Pac.  609,  69  Am.  Rep.  571;  State  ex  rel. 
Russell  v.  Ives,  District  Judge,  00  Minn. 
478,  62  N.  W.  831;  State  ex  rel.  Hurd  v. 
WUlls,  District  Judge,  61  Minn.  120,  63 
N.  W.  16».  In  the  case  at  bar  it  Is  to  be 
noted  that  the  defendant  was  being  proceed- 
ed against  under  the  complaint  for  the  vio- 
lation of  one  of  the  orders  of  the  Commis- 
sion which  was  identified  and  made  specific 
and  certain  in  the  citation  issued  and  serv- 
ed. This  was  to  it  notice  of  exactly  the 
charge  which  it  was  called  upon  and  com- 
piled to  meet  on  the  hearing. 

[1]  The  Corporation  Commission  in  these 
proceedings  sits  as  a  court  (section  19.  art 
9,  Const),  and  its  procedure  In  these  matters 
should  in  all  respects  conform  to  the  order- 
ly administration  of  Justice  as  the  same  ob- 
tains In  courts.  Hence,  by  all  of  the  author- 
ities with  which  we  have  any  acquaintance, 
the  Judgment  rendered  herein  conforming 
in  no  particular  to  the  charge  made  against 
the  defendant  must  of  necessity  fall. 

The  Judgment  is,  accordingly,  reversed, 
and  the  case  remanded  to  the  Corporation 
Commission,  with  instructions  to  set  the 
same  aside  and  to  proceed  in  accordance 
with  this  opinion. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  HAYES,  JJ.,  concur. 


(31  Okl.  479) 

ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  STATK 
et  al. 

(Supreme  Court  of  Oklahoma.    March  12,. 
1912.) 

(Bvllabui  by  the  Court.) 

Cabbibbs      (8     18*) —Excessive     BAaoAGE 

Chabqe— Contempt— Evidence. 

In  a  prosecution  of  an  intrastate  carrier 
for  mailing  an  excess  baggage  charge  on  an 
intrastate  baggage  shipment,  wtien  the  undis- 
pnted  proof  shows  that  such  carrier,  or  Its 
baggage  agent,  did'  not  willfully  make  such  ex- 
cess charge,  but  that  the  same  was  made 
through  an  honest  mistake,  it  was  error  to 
adjudge  such  intrastate  carrier  guilty  of  con- 
tempt 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ii  13,  16-18,  20,  24;  Dec.  Dig.  { 
18.*]  ■ 


Appeal  from  the  State  Corporation  Com- 
mission. 

Proceedings  by  the  State  and  A.  Haber 
against  the  Atclilson,  Topeka  &  Santa  Ffi 
Railway  Company,  before  the  Corporation 
Commission.  From  the  Judgment  the  Rail- 
way Company  appeals.  Reversed  and  re- 
manded. 

See  also,  119  Pac.  961. 

Cottlngham  &  Bledsoe,  for  appellant. 
Chas.  L.  Moore,  Asst  Atty.  Gea.,  for  appel- 
lees. 

WILLIAMS,  X  On  November  28,  1910, 
A.  Haber  filed  complaint  against  the  appel- 
lant, alleging  that  it  violated  final  order  No. 
341  of  the  Corporation  Commission,  relative 
to  charges  for  excess  baggage.  After  due 
citation  the  appellant  answered,  admitting 
that  it  made  the  excess  charge  in  the  sum 
of  15  cents,  but  that  it  was  an  error  com- 
mitted by  the  baggage  agent,  which  was  not 
willful  but  unintentional;  that  said  error 
was  not  called  to  the  attention  of  the  ap- 
pellant so  that  It  could  make  correction, 
but  complaijat  was  made  to  the  Corporation 
Oommission;  that  the  error  was  made  by 
the  agent  by  applying  the  wrong  tariff; 
tbat  the  proper  tariff  was  In  the  possession 
of  said  agent  And  thereupon  the  appellant 
tendered  the  15  cents  overcharge  to  the 
Commission,  to  be  transmitted  to  the  com- 
plainant, A.  Haber. 

The  uncontradicted  evidence  in  the  record 
sustains  appellant's  contention.  The  appel- 
lant contended  that  in  good  faith  It  was 
carrying  out  said  order,  and  there  is  noth- 
ing in  the  record  showing  the  contrary. 
The  order  of  the  Commission  is  in  part  as 
follows:  "The  evidence  shows  that  the  rail- 
road company  had  used  a  different  method 
in  figuring  rates  other  than  that  prescribed 
'by  the  Commission  and  a  more  complicated 
one.  The  Commission  finds  defendant  guilty 
as  charged  In  complaint,  and  assesses  a 
fine  of  1100  and  all  costs  accrued  herein 
against  the  defendant,  the  Atchison,  Topeka 
&  Santa  ¥6  Railway  Company,  for  which 
let  execution  issue." 

Order  No.  341  is  as  follows : 

"To  All  Railroads  and  Railways  Operating 
and  Doing  Business  In  the  State  of  Okla- 
homa and  to  All  Whom  It  May  Concern: 
"Pursuant  to  issuance  and  publication  of 
proposed  order  No.  67,  relating  to  charge 
for  the  transportation  of  excess  baggage  be- 
tween points  in  the  state  of  Oklahoma,  pub- 
lished in  the  Daily  Leader,  a  newspaper  of 
general  circulation,  published  In  the  city 
of  Guthrie,  county  of  Logan,  state  of  Okla- 
homa, said  order  having  appeared  therein 
once  each  week  for  four  consecutive  weeks, 
as  required  by  law,  and,  pursuant  to  hear- 
ing held  In  the  city  of  Guthrie,  AprU  19, 
1910,  notice  Is  hereby  given  that  the  foUow- 
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Ins  ordw  sball  be  In  full  force  and  effect 
on  and  after  Jnly  15,  1910: 

"Rnle  No.  1.  All  baggage  rules  and  regu- 
lations of  the  railroad  companies  In  effect 
In  tbe  state  of  Oklahoma  on  June  1,  1010, 
not  changed  by  speclflc  rules  mentioned  In 
this  order,  shall  remain  In  effect  until 
amended  or  superseded  by  this  Commission. 

"Rule  No.  2.  No  railroad  or  railway  com- 
pany operating  In  the  state  of  Oklahoma 
shall  assess,  charge  or  receive  for  the  trans- 
portation of  excess  baggage  any  rates  other 
than  those  appearing  in  rule  3,  without 
first  securing  the  permission  of  the  Corpora- 
tion Commission  therefor. 

"Role  No.  S.  Rates  In  cents  per  one 
hundred  pounds: 


Mils* 


Sat* 
u 


Ullw 
MO 


Rate 

a 


iniM         Rate 

m         K 


*****  Where  exact  distance  Is  not 
shown  use  greater  distance. 

"Rule  No.  4.  Twenty-flTC  (25)  cents  shall 
be  the  minimum  charge  for  transportation 
of  excess  baggage. 

"Rule  No.  5.  Compute  excess  baggage 
rates  by  using  the  mileage  upon  which  tick- 
et is  figured. 

"Rule  No.  6.  The  foregoing  rules  will  not 
apply  upon  baggage  or  scenery  of  show 
troupe  when  In  special  baggage  cars." 

Tbe  a]K>eIlant  Is  not  charged  with  con- 
tempt in  the  information  in  that  It  figured 
the  rate  by  a  rule  contrary  to  that  prescrib- 
ed by  the  Ooramlsslon,  but  with  making  an 
excess  charge.  The  appellant  admits  mak- 
ing such  charge,  but  shows  that  it  was  a 
mistake  of  the  agent  In  figuring  from  the 
Interstate  sheet  rather  than  the  Intrastate 
sheet.  ■ 

In  St  Loato  ft  8.  F.  Ry.  Co.  r.  State  et 
al.,  26  Okl.  764,  110  Pac.  769,  It  was  held: 
"In  a  proceeding  against  a  railway  company 
for  contempt  for  violating  an  order  of  the 
State  Corporatlcna  Commission,  where  the 
railway  company  admits  the  act  of  viola- 
tion with  which  it  is  charged,  but  attempts 
to  defend  against  the  proceedings  upon  the 
ground  that  said  act  was  committed  through 
a  misapprehension  of  the  order  or  as  a  re- 
salt  of  a  mistake,  the  burden  Is  upon  the 
company  to  establish  by  competent  evidence 
that  Its  act  complained  of  resulted  from 
such  cause." 

The  railway  company  In  this  case  has 
met  this  burden;  Uie  undlsputefd  evidence 
showing  that  the  excess  charge  was  made 
through  a  mistake  of  the  local  baggage 
agent  This  is  not  controverted  In  any  way 
whatever. 

The  finding  of  the  Corporation  Commis- 
sion seems  to  ko  on  tbe  assumption  that  it 
was  an  honest  mistake,  but  that '  as  the 
Instructions  sent  out  to  the  baggage  agents 
tof  figuring  this  excess  baggage  charge  In- 
volved a  dlffermit  system  from  that  Intend- 
ed to  be  used  by  the  Commission,  for  that 
reason  tbe  appellant  la  guilty.    But  tbe  ap- 


pellant Is  not  charged  with  violating  said 
order  In  that  they  used  a  dlffereit  system 
of  calculating  the  excess  charge  on  the 
basis  fixed  by ,  tbe  Commission's  order.  It 
is  not  contended  that  tbe  system  used  by 
tbe  appellant  would  reach  a  different  re- 
sult See  St  Louis  ft  S.  F.  R.  Co.  v.  C.  H. 
Cannon  ft  Son  and  State  of  Oklahoma,  122 
Pac.  231,  decided  at  this  term,  but  not  yet  of- 
ficially reported. 

As  to  whetlier  the  appellant  would  be 
guilty  of  contempt  for  nslng  a  different  sys- 
ton  of  figuring  the  amount  of  the  excess 
charge,  when  so  forbidden  by  order  of  tbe 
Commission,  that  la  not  essential  here  to  be 
determined. 

In  Comanche  Light  A  Power  Company  v. 
St  Louis  ft  San  Francisco  Railroad  Co.,  de- 
cided by  the  Corporation  Commission  of 
this  state  on  January  20,  1912,  we  quote 
from  the  order  of  tbe  Commission  as  fol- 
lows :  "The  Commission  will  not  Impose  a 
penalty  where  It  believes  It  Is  inirely  nn- 
Intentlonal  on  tbe  part  of  the  defendant 
company  to  violate  an  order.  They  have 
expressed  their  willingness  to  correct  any 
and  all  mistakes  made  in  construing  order 
No.  167.  In  order  to  show  their  good  faith 
in  complying  with  the  order  of  the  Com- 
mission as  they  have  manifested,  the  Com- ' 
mission  thinks  they  should  refund  all  de- 
murrage charges  they  have  collected  from 
the  plaintiff,  where  the  collections  were 
made  in  violation  of  order  No.  167.  The 
defendant  should  remit  all  overcharges  col- 
lected from  the  plaintiff  in  violation  of  or- 
der No.  167.  When  this  Is  done  and  the 
Commission  notified  tbe  case  will  be  dis- 
missed.   •    •    •" 

In  the  case  under  review  the  appellant 
of  its  own  motion  tendered  to  the  Commis- 
sion the  excess  charge,  with  the  statement 
that  the  charge  was  made  through  an  hon- 
est mistake  on  the  part  of  its  baggage  agent 
No  demand  was  ever  made  on  the  railway  . 
company  to  correct  the  mistake,  but  com- 
plaint was  made  direct  to  the  Commission. 
The  baggage  agent  gave  the  sb4>per  a  re- 
ceipt obviously  with  a  view  that  he  could 
get  bis  reclamation  If  a  mistake  bad  been 
made.  This  Indicates  good  faith  on  the 
part  of  the  baggage  agent 

The  evidence  In  the  record  on  the  part 
of  the  appellant  was  from  the  superintend- 
ent, a  great  part  of  which  was  hearsay; 
but  no  objection  was  made  on  that  ground 
at  the  time  of  Its  introduction,  and  there- 
fore that  objection  is  waived. 

In  determining  the  guilt  of  a  company  or 
corporation  charged  with  contempt  in  a 
proceeding  like '  this,  whilst  It  Is  necessary 
to  find  that  the  violation  was  willful  or 
intentional,  yet  In  making  this  determina- 
tion the  Commission  is  permitted  to  look 
at  the  good  faith  of  the  company.  The 
company,  through  its  superior  officers,  must 
furnish  the  subordinate  officers  with  reason- 
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able  Inatrncttona  in  order  that  tbe  snbordi- 
natea  may  reasonably  and  In  good  faltb  and 
with  proper  diligence  comply  with  the  or- 
ders of  the  Commlaaion.  Whilst  it  may  be 
that  the  subordinate  employ^  may  act  In 
good  faith  and  with  reasonable  diligence 
nnder  the  orders  that  he  may  have,  yet 
on  account  of  the  carelessness  or  neglect 
of  the  superior  officers  there  may  be  a  dere- 
Uction. 

In  this  case  the  evidence  under  this  rec- 
ord shows  that  all  of  the  employ^  and  of- 
ficers of  the  appellant  acted  In  good  faith 
and  with  reasonable  diligence. 

It  was  the  intention  of  the  framers  of  tbe 
Constitution  of  this  state,  by  virtue  of  ar- 
ticle 9,  to  cause  to  l>e  afTorded  the  people 
of  this  state  by  railway  companies  all  rea- 
sonable and  adequate  public  service,  con- 
veniences, and  facilities,  and  to  prevent 
abuses,  discriminations,  and  overcharges  or 
extortion.  To  that  end  reasonable  orders  and 
_  reanirements  may  be  made  of  such  railway 
'companies.  To  determine  whether  the  same 
have  been  violated  with  such  a  culpability 
as  would  Justify  the  imposition  of  fines,  as 
for  contempt,  it  is  permissible  to  look  at  the 
conduct  of  the  parties,  the  chief  and  subor- 
dinate officers,  and  it  may  be  that  when  it 
comes  to  a  question  of  whether  the  act  was 
culpable — that  is,  willful  or  intentional — 
you  may  look  at  the  other  like  acts  on  the 
part  of  such  employ^.  But  such  a  question 
does  not  arise  in  tills  case. 

It  follows  that  the  order  of  the  Commis- 
sion must  be  reversed,  and  a  new  trial 
granted.    All  the  Justices  concur. 


(82  ou.  244) 

WOODS  T.  COLEMAN  et  al. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(8yttalm$  (y  the  Court.) 

1.  Appkai.  and  Kbbob  (I  564*)— Rkcobd— 
Case- Made— TiuB  roB  Sebvicb. 

A  purported  case-made,  which  la  not  serv- 
ed within  three  days  after  the  judgment  or  or- 
der appealed  from  is  entered  or  withio  an  ex- 
tension of  time  duly  allowed,  is  a  nullity,  and 
cannot  be  considered  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  2501-2506,  2555-2559; 
Dec  Dig.  I  564.*] 

2.  Appeal  and  Ebbob  (|  064*)- Recobi>— 
Case-Made— TiiiK  roB  Making  and  Sebv- 
ice. 

Where  two  orders  extending  tbe  time  for 
making  and  serving  a  case-made  are  made  on 
tbe  same  day,  one  granting  a  60-day  extension 
from  the  date  of  tbe  order,  and  the  other  30 
days  from  "the  time  heretofore  Kranted,"  and 
an  order  of  a  prior  date  extending  the  time 
had  been  made,  the  latter  or  30-day  order  will 
be  deemed  to  liave  reference  to  such  prior  or- 
der, and  not  to  tbe  one  contemporaneously 
mnde. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ({  2501-2506,  2555-2569; 
Dec  Dig.  i  664.»] 


3.  Apfkai.  and   Bbbob    ({   664*)— ItscoB»— 

Case-Made— TiMB  roB  Makiho  and  Sekt- 

INO— "Hebetofobb." 

The  word  "heretofore"  in  inch  case  wiB 
t>e  construed  to  mean  any  time  previous  to  the 
day  of  the  making  of  the  order,  and  will  not 
include  time  in  addition  to  that  contained  in 
another  order  made  on  the  same  day. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2501-2506,  2555-2559: 
Dec  Dig.  {  664.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3283-3285.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Woodward  Coun- 
ty;  B.  H.  Loofbourrow,  Judge. 

Action  by  W.  S.  Woods  against  G.  C.  Cole- 
man and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Dismissed. 

J.  B.  Dean,  O.  O.  Wybrant,  and  C.  W. 
McTlckers,  for  plaintiff  in  error.  Charles 
Swindall,  for  defendants  in  error. 

SHARP,  O.  Plaintiff  sued  O.  O.  Coleman 
and  19  others  in  the  district  court  of  Wood- 
ward county  for  the  recovery  of  judgment 
in  the  sum  of  $1,450.06,  with  interest  The 
trial  resulted  in  a  judgment  for  defendants. 
Motion  for  a  new  trial  being  overruled,  the 
court  on  the  27th  day  of  April,  1909,  granted 
plaintiff  an  extension  of  90  days  time  in  wliich 
to  prepare  and  serve  case-made.  On  July  16tli 
thereafter  for  good  cause  shown  an  addition- 
al order  extending  the  time  for  90  days  from 
date  thereof  was  granted.  On  September 
17th  thereafter  ■  further  order  was  made 
extending  the  time  30  days  from  the  time 
theretofore  granted  in  which  to  prepare  and 
serve  case-made.  On  October  15,  1909,  two. 
orders  granttng  additional  extensions  of 
time  were  made.  One  gave  to  plaintiff  09 
days  from  October  16,  1009,  In  which  to  pre- 
pare and  serve  upon  defendants  the  record 
and  ca8e-mad&  This  order  was  filed  Oc- 
tober 18th  thereafter.  The  other  order,  made 
October  16th,  provides:  "Now,  on  this  15th 
day  of  October,  A.  D.  1909,  for  good  cause 
shown  to  the  court,  it  is  hereby  ordered  bj 
tbe  court  that  the  time  heretofore  granted 
the  plaintiff  in  the  above-styled  cause  witli- 
In  which  to  make  and  serve  a  case-made 
therein  for  tbe  Supreme  Court  of  the  state 
of  Oklahoma  be,  and  the  same  is  hereby, 
extended  for  the  period  of  thirty  days" — 
and  was  recorded  October  26,  1909.  The 
case-made  was  not  served  upon  the  opposing 
counsel  until  December  23d,  and  was  signed 
and  settled  by  the  trial  judge  on  February 
10,  1910.  The  defendants  in  error  liave  filed 
a  motion  to  dismiss  the  appeal  because  the 
case-made  was  not  served,  settled,  and  signed . 
within  the  time  fixed  by  the  order  of  the 
court. 

[1]  A  purported  case-made  wtiich  is  not 
served  within  three  days  after  the  judgment 
or  order  appealed  from  is  entered,  or  withl^p 
an  extension  of  time  duly  allowed,  is  a  nul 
lity,  and  cannot  be  considered  by  this  court. 
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<at7  of  Wagoner  et  aL  ▼.  Gibson  et  al.,  121 
Pacf.  825,  and  cases  dted.  A  failure  to  serre 
wltbin  Uie  time  allowed  by  statnte  or  the 
order  of  tbe  court  rend^s  tbe  case-made 
Told,  and  tills  court  la  without  |urlsdlctlon 
to  review  any  question  attempted  to  be  pre- 
sented by  such  case-made. 

[2]  It  Is  Insisted  by  plaintiff  in  error  that 
the  30-day  extension,  made  October  15th,  was 
supplemetital  to  the  60-day  extension  granted 
on  the  same  day.  We  do  not  think  so.  The 
fkct  that  the  30-day  order,  extending  the 
time,  was  filed  subsequent  to  the  60-day  or- 
der, la  of  no  consequence.  Both  orders  were 
made  on  the  same  day,  and  the  30-day  order 
cannot  extend  the  time  fixed  In  the  60-day 
order.  It  does  not  so  read,  and  Is  not  sus- 
ceptible of  such  construction.  The  30-day 
order,  in  the  absence  of  some  showing  to 
the  contrary,  must  be  construed  to  have  ref- 
erence to  the  order  of  September  17th,  which 
•  would  have  expired  November  13th.  To 
this  order  add  the  last  order  of  30  days,  and 
the  time  would  have  expired  December  13th. 

[3]  We  have  been  unable  to  find  any  au- 
thority sustaining  the  contention  of  plaintiff 
In  error.  The  word  "heretofore"  in  its  com- 
mon acceptation  means  "up  to  this  time," 
"hitherto,"  "before."  "in  time  passed."  Web- 
ster's International  Dictionary.  Legally  the 
word  "heretofore^  should  be  given  the  same 
construction  as  when  used  in  an  ordinary 
sense.  16  Am.  &  Eng.  Enc.  L.  336;  21  Oy& 
435;  Anderson's  Iaw  Dictionary,  610.  Sec- 
tion 2936,  Comp.  Lews  1909,  provides: 
"Words  used  In  any  statute  are  to  b«  un- 
derstood in  their  ordinary  sense,  except  when 
a  contrary  Intention  appears,  and  except 
also  that  the  words  hereinafter  explained 
are  to  l>e  understood  as  thus  explained." 
In  GUkey  v.  Cook,  60  Wis.  133,  18  N.  W. 
639,  it  is  said:  "Ordinarily,  the  word  'here- 
tofore,' where  It  occurs  in  any  statute,  is 
construed  to  mean  any  time  previous  to  the 
day  when  such  statute  takes  effect."  In 
Andrews  t.  Thayer  et  al.,.40  Conn.  156,  the 
court,  in  its  discussion  of  tbe  meaning  of  the 
word  "heretofore"  as  used  in  a  declaration, 
said:  "The  word  'heretofore'  simply  denotes 
time  past  in  distinction  from  time  present  or 
time  future.  It  is  only  one  of  the  three 
great  divisions  into  which  all  t^ne  is  divided 
by  grammarians,  time  past,  time  present, 
and  time  future."  EvanSville  &  Crawfords- 
▼ille  Ry.  Co.  ▼.  Barbee,  69  Ind.  682;  People 
T.  Baltimore  &  Ohio  R.  Co.,  117  N.  T.  160, 
22  N.  E.  1026;  Bishop  v.  Schneider  et  al., 
46  Mo.  472,  2  Am.  Rep.  633. 

We  are  not  at  liberty  to  presume  that  the 
30-day  order  of  October  15th  was,  as  con- 
tended for,  intended  to  be  supplemental  to 
tbe  60-day  order,  made  on  the  same  day. 
Containing  the  language  that  it  does,  we 
most  condnde  that  it  had  reference  to  the 
order  of  September  17th,  which,  as  shown, 
expired  on  November  13th.     These  orders 


were  made  contemporaneously,  and  we  have 
no  means  of  knowing  which  was  made  firs^ 
or  what  was  the  intention  of  the  court  other 
than  by  the  language  employed.  An  order 
made  contemporaneously  with  another  dif- 
fers materially  from  an  order  "heretofore" 
or  "thereafter"  made,  unless  by  some  proper 
reference  it  otherwise  appears.  Only  by 
adding  the  30  days  and  the  60- days  was  the 
case-made  served  in  time.  This,  we  hold, 
cannot  be  done.  Hence  this  court  is  with- 
out Jurisdiction  to  consider  the  error  sought 
to  be  presented,  an4  the  motion  to  dismiss 
the  petition  in  error  should  accordingly  be 
sustained. 

PER  CURIAM.    Adopted  in  wholes 


(SI  OU.  4M) 
BAKER  GIN  CO.  v.  N.  S.  SHERMAN  BIA- 
CHINB  &   IRON   WORKS. 

(Supreme  Court  of  Oklahoma.     MJarch  12. 
1912.) 

(BvlMntt  ty  ika  Oonrt.) 

Bills  and  Notes  (|  llO*)— Stipulation  fob 

Attobret's  Fbb— VALiDnr. 

An  unconditional  stipulation  in  a  promis- 
sory note  to  pay  an  attorney  fee  is  valid. 

[EJd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  (  221;    Dec.  Dig.  {  110.»] 

Error  from  District  Court,  Garvin  County ; 
R.  McMillan,  Judge. 

Action  by  the  N.  S.  Sherman  Machine  & 
Iron  Works  against  the  Baker  Gin  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afilrmed. 

O.  W.  Patchell  and  Marlon  Henderson,  for 
plaintiff  in  error.  G.  H.  Thomason  and 
Blanton  &  Andrews,  for  defendant  in  error. 

TURNER,  C.  J.  On  January  7,  1908,  N.  S. 
Sherman  and  others,  partners,  doing  busi- 
ness as  N.  S.  Sherman  Machine  &  Iron 
Works,  sued  W.  U.  Baker  and  others,  part- 
ners doing  business  as  Baker  Gin  Company, 
on  two  like  promissory  notes  dated  October 
16,  1907,  payable,  respectively,  in  SO  days 
and  60  days  thereafter,  the  first  of  which 
reads:  "$200.00.  Oklahoma  City,  Okla.,  Oct. 
16th,  1907.  Sixty  days  after  date  I  promise 
to  pay  to  N.  S.  Sherman  Machine  and  Iron 
Works  or  bearer,  two  hundred  dollars  at  the 
ofllce  of  N.  S.  Sherman  Machine  and  Iron 
Works  with  interest  from  date  at  the  rate  of 
ten  per  centum  per  annum,  and  also  attorney 
fee.  Value  Received.  Baker  Gin  Company, 
by  W.  U.  Baker."  There  was  Judgment  for 
plaintiff  for  $462.00,  Including  $75  attorney's 
fee,  and  defendants  bring  the  case  here. 

The  only  question  Involved  is  the  validity 
of  that  provision  in  the  notes  sued  upon  pro- 
viding, "and  also  attorney  fee."  The  trial 
court  held  in  favor  of  its  validity,  and  per- 
mitted a  recovery.  This  was  right  In 
Glowers  v.  Snowder,  21  OU.  476,  96  Pac  596. 
following  the  former  holdings  of  this  court. 
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as  we  held  this  provision  destroyed  the  ne- 
gotiability of  the  note,  it  would  be  difficnlt 
for  us  to  now  hold  this  proTlslon  to  be  in- 
valid, as  we  are  asked  to  do.  This  for  the 
reason  that,  if  we  should  so  hold,  it  would  be 
difficult  to  reconcile  this  cose  with  that,  and 
explain  how  this  clause  being  invalid  could 
affect  the  note  at  all. 

Although  the  Legislature  of  Indiana  in 
1875  passed  an  act  by  wliich  conditional 
agreements  In  a  bill  or  note  to  pay  attorney 
fees  were  declared  void,  the  Supreme  Conrt 
of  Indiana  has  held  that  this  act  lias  no  ap- 
plication where  the  stipnlation  for  attorney 
fees  is'  absolute  as  here.  In  Moore  v.  Stas^ 
er,  6  Ind.  App.  364,  32  N.  E.  563,  the  court 
said:  "Agreements  to  pay  attorney's  fees  in 
promissory  notes,  not  dependent  upon  any 
express  condition,  are  valid  and  enforceable. 
Churchman  v.  Martin,  54  Ind.  380.  Such 
agreements,  however,  are  in  the  nature  of 
indemnity  contracts,  and  the  promisee  can 
only  recover  thereunder  such  sums  as  he  has 
actually  and  necessarily  expended  or  be- 
come liable  for  on  account  of  the  default 
of  the  promisor.  Kennedy  v.  Richardson,  70 
Ind.  524;  Goss  v.  Bowen,  104  Ind.  207,  2  N. 
E.  704.  •  •  •  It  is  only  where  the  holder 
of  a  note  necessarily  incurs  a  liability  for 
attorney's  fees  in  its  collection  that  the  mak- 
er becomes  liable  therefor  under  the  indem- 
nity stipulation,  and  such  necessity  can  never 
arise  except  by  the  maker's  failure  to 
pay  at  maturity.  If  he  performs  his  agree- 
ment, no  liability  will  be  incurred,  and  he 
should  not  complain  at  the  enforcement  of 
an  agreement  against  him  which  he  could 
avoid  by  the  performance  of  his  contract.  In 
view  of  these  observations,  it  must  be  held 
that  the  agreement  to  pay  attorney's  fee 
covers  the  fee  of  an  attorney  for  the  collec- 
tion of  the  note,  made  necessary  by  the  de- 
fault of  the  maker,  whether  suit  is  brought 
or  not."  This  opinion  was  adhered  to  on 
rehearing  (33  N.  E.  665).  The  court  said: 
"An  unconditional  stipulation  in  a  bill  of 
exchange,  acceptance,  draft,  promissory  note, 
or  any  other  written  evidence  of  indebted- 
ness to  pay  an  attorney  fee  is  valid.  Tuley 
▼.  McClnng,  67  Ind.  10 ;  Bond  v.  Orndorf,  77 
Ind.  583;  Harvey  v.  Baldwin,  124  Ind.  59,  24 
N.  B.  347,  26  N.  E.  222." 

In  view  of  what  we  have  held,  and  tie- 
lieving  the  reasoning  of  the  Indiana  court  to 
be  sound,  we  follow  it. 

The  judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur. 

<32  Okl.   496) 

RICE  et  al.  v.  FOLSOM, 
( Supreme  Conrt  of  Oklahoma.    Jan.  16,  1912.) 

(Syllabui  bp  the  Court.) 

1.  New  Tbial  (|  152*)— Amendment  of  Mo- 
tion. 

A  motion  for  a  new  trial  may  be  amended 
after  the  three  days  allowed  by   statute  for 


filing  the  same  by  a  clearer,  more  appropriate 
statement  or  elaboration  of  the  groondi  ron- 
tained  therein;  but  sach  an  amendment,  filed 
after  the  statutory  time  has  passed,  cannot  set 
up  new  and  independent  grounds  therefor. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  {  282;   Dec.  Dig.  I  152.*] 

2.  Justices  of  the  Peace  ((  189*)— Appeal 

—Technical  Ebbobs. 

Very  liberal  rules  of  construction  should 
be  applied  to  pleadings  in  a  justice  of  the  peace 
court;  and  technical  objections  will  not  be  al- 
lowed to  TeveTse  a  judgment,  where  it  is  ap- 
parent from  an  examination  of  the  entire  rec- 
ord that  the  party  complaining  has  been  de- 
prived of  no  substantial  right,  and  that  the 
ends  of  justice  have  been  met  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  727-733;  Dec.  Dig.  { 
189.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Jefferson  County  Conrt;  G.  M. 
Bond,  Judge. 

Action  by  W.  S.  Folsom,  guardian,  against 
B.  A.  Rice  and  others.  Judgment  for. 
plaintiff  before  a  Justice  on  appeal  from  the 
county  court,  and  defendants  bring  error. 
Affirmed. 

H.  A.  Ledbetter,  for  plaintiffs  in  error. 
D.  F.  Spradling,  for  defendant  in  error. 

BREWER,  O.  This  case  pret^ents  error 
from  the  county  court  of  Jefferson  county. 
It  is  a  suit  instituted  in  justice  court  by  de- 
fendant In  error,  as  plaintiff  below,  to  re- 
cover, from  B.  A.  and  Charles  Rice  rents 
for  the  use  and  occupation  of  certain  lands 
belonging  to  ESdgar  R.  Folsom,  minor. 

J.  S.  Mullen,  on  his  own  application,  in- 
tervened in  the  suit  In  justice  court,  wherein 
judgment  was  rendered  for  plaintiff  below. 
On  appeal  to  the  county  court,  plaintiff  be- 
low, on  a  trial  by  jury,  was  awarded  ver- 
dict, upon  which  judgment  was  entered.  Mo- 
tion for  new  trial  was  overruled,  and  the 
cause  is  here  for  review. 

The  plaintiffs  In  error  assign  specifically 
and  urge  one  error,  that  "the  court  erred  in 
overruling  motion  and  amended  motion  for 
new  trial." 

The  original  motion  for  new  trial  set  np 
as  grounds  therefor,  in  effect,  the  grounds 
that  the  attorney  for  plaintiffs  in  error  was 
under  a  misapprehension  as  to  the  date  of 
the  trial,  and  being  very  busy  in  the  court 
of  an  adjoining  county,  and  believing  the 
case  set  for  the  "day  following  that  upon 
which  it  was  tried,  he  procured  another  at- 
torney to  look  after  the  case,  and  when  the 
other  attorney  arrived  at  the  place  of 
trial  the  cause  had  already  been  tried  and 
judgment  rendered.  No  errors  of  law  are 
mentioned  or  claimed,  except  that  the  bill 
of  particulars  in  the  justice  court  did  not 
state  facts  sufficient  to  constitnte  a  cause  of 
action.  The  rest  of  this  motion  is  more  In 
the  nature  of  an  equitable  appeal  ta  the  court 
to  reopen  the  case  than  a  complaint  as  to 
any  real  error  in  the  proceedings. 
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[1]  The  amended  modon  for  new  trial, 
tted  20  days  later,  does  attempt  to  set  np 
■everal  alleged  errors;  but,  in  onr  Jadg- 
ment,  while  the  original  motion  tor  new 
trial  might  have  been  amended  bs  a  cl«ar& 
or  more  appropriate  statement  of  the  grounds 
alleged  in  it,  a  motion  for  a  new  trial  can- 
not, under  the  guise  of  ''amendment,"  set  up 
new  and  independent  grounds  therefor,  after 
the  statutory  time  allowed  for  filing  such 
motion  has  passed.  Ferry  et  al.  t.  Eaves  et 
aL,  4  Kan.  App.  26,  46  Pac.  718;  Gulp  t. 
Steere  et  al.,  47  Kan.  746,  28  Pac.  087.  All 
matters  occurring  on  a  trial,  which  are 
proper  causes  for  a  motion  for  a  new  trial, 
will  be  considered  waived,  unless  saved  by 
a  timely  motion  for  a  new  trial.  Ahren  Ott. 
Mfg.  Co.  T.  Condon,  23  Okl.  366,  100  Pac. 
656;  GUI  t.  Haynes,  28  Okl.  666,  116  Pac. 
790:  Gamer  ▼.  Scott,  28  OU.  646,  116  Paa 
789;  Deering  v.  Meyers,  116  Pac.  793.'  In 
the  absence  of  a  showing  that  the  aggrieved 
party  has  been  unavoidably  prevented  from 
filing  a  motion  for  a  new  trial,  the  court 
Is  without  i)ower  to  extend  the  time.  Joiner 
T.  Goldsmith,  25  Okl.  840,  107  Pac.  733. 

The  only  questions  properly  here  for  de- 
termination are:  (1)  Does  the  bill  of  partic- 
ulars state  facts  sufficient  to  constitute  a 
cause  of  action?  (2)  Did  the  court  err  in 
not  granting  a  new  trial  because  of  the 
misapprehension  of  counsel  as  to  the  date 
set  for  trial?  We  will  dispose  of  the  sec- 
ond question  first 

The  record  shows  that  some  of  the  plaln- 
tlfTs  In  error  lived  at  Cornish,  where  the 
trial  was  had,  and  that  the  agent  in  charge 
of  the  affairs  of  one  of  the  other  plaintiffs 
In  error  lived  at  the  place  of  trial.  It  Is 
admitted  that  this  trial  was  had  on  the  sec- 
ond day  of  the  regular  term  of  the  county 
court,  prescribed  by  statute.  It  is  not  shown 
but  that  the  parties  to  the  suit  knew  of  the 
dste  set  for  the  trial.  It  is  not  claimed  that 
the  attorney,  was  sick,  and  thus  incapacitat- 
ed from  being  present  The  only  reason 
nrged  is  that  the  attorney,  in  talking  to  the 
Judge  of  the  court  over  the  phone,  had  got- 
ten the  Impression  that  the  trial  was  set 
for  the  day  following  the  date  of  trial,  and 
that  the  attorney  was  bnsy  in  the  courts  of 
another  county.  The  trial  judge  considered 
and  passed  on  this  question,  with  full  knowl- 
edge of  the  facts.  And  we  cannot  say,  as 
a  matter  of  law,  that  this  was  a  showing 
sofllcient  to  compel  a  new  trial. 

[2]  The  next  contention  goes  to  the  suffi- 
ciency of  the  bill  of  particulars  filed  in  jus- 
tice court.  This  pleading  does  not  appear 
to  have  been  challenged  by  demurrer,  or  by 
objection  to  testimony  under  it,  or  in  any 
other  way.  It  is  in  writing,  and  far  more 
formal  than  is  usually  the  case  in  justice 
courts.  It  sets  up  substantially  that  the 
defendants  were  in  possession  of  the  lands 
of  defendant  in  error's  minor  children,  for 
whom  he  sued  as  guardian:   that  they  went 


into  possendon  of  tM>me  ef  the  lands,  under 
the  Intervener,  Mullen,  who  had  a  lease  on 
them,  but  which  had  been  forfeited  befor* 
the  year  for  which  rent  was  claimed ;  that 
defendants  were  in  possession  of  other  parts 
of  the  land  without  any  authority  from  any 
one;  that  the  rents  were  one-third  of  the 
com  and  one-fourth  of  the  cotton,  and 
amounted  to  $85;  that  demand  had  been 
made  on  the  defendant  for  the  rents,  and 
they  had  refused  to  i>ay  them,  or  any  part 
thereof.  The  lands  are  described  with  par- 
ticularity, and  concludes  with  prayer  for 
judgment  It  seems  there  was  an  affidavit 
for  attachment  and  an  attachment  of  some 
of  the  crops,  but  that  a  dissolving  bond  was 
given  and  the  attachment  discharged  in 
justice  court  We  think  the  petition  states 
facts  sufficient,  under  the  liberal  rules  al- 
lowed for  pleading  in  a  justice  court,  to  show 
that  plaintiff  therein  was  entitled  to  relief, 
and  is. sufficient  to  support  the  verdict  of  the 
jury  and  the  judgment  of  the  court  Very 
l|beral  rules  of  construction-  should  be  ap- 
plied to  pleadings  In  a  justice  of  the  peace 
court  Garvin  v.  Harrell,  27  OkL  373,  113 
Pac.  186 ;  Western  Union  TeL  Co.  t.  HoUis, 
28  Okl.  613,  115  Pac.  774;  Holden  t.  Lynn, 
120  Pac.  246,  not  officially  reported. 

Finding  no  substantial  error  saved  in  the 
record,  the  judgment  of  the  trial  court  should 
be  affirmed. 

PER  CURIAM.    Adopted  In  'whole. 


(SI  Okl.  4S6) 
STATB  ex  reL  DUNLOP,  State  Treasurer,  t. 
CRUCB  et  aL,  Com'rs  of  the  Land  Office. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(SyXlabu*  6y  th«  Court.) 

1.  Manoauds  (i  64*)— Whxh  Libs— Comns- 
BJONEBs  or  Land  OFncE. 

A  mandamus  will  not  issue  to  compel  the 
performance  of  an  act  by  the  Governor  of  the 
state,  but  a  mandamus  to  the  secretary  of 
state,  state  auditor,  and  two  other  state  offi- 
cers, who,  with  the  Governor,  comprise  the 
commiBsionerB  of  the  land  office  of  the  state 
of  Oklahoma,  may  be  issued  to  require  them 
to  perform  ministerial  duties  cast  upon  them 
by  law  as  members  of  said  board. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  128,  129;   Dec  Dig.  S  64.*] 

2.  Schools  and  School  Distbicts  (|  IS*) — 
State  Tbeasureb— Contbol  of  Permanent 
School  Fund. 

There  is  no  constitotional  mandate  or  leg- 
islative act  which  directs  that  the  permanent 
school  fund  donated  by  Congress  to  the  state, 
or  arising  from  the  sale  of  public  lands  or 
other  sources,  shall  be  immediately  placed  in 
the  hands  of  the  state  treasurer. 

[Ed.  Note.— For  other  cases,  see  Schools 
and  School  Districts,  Cent  Dig.  {{  26-83;  Dec. 
Dig.  f  18.*] 

Application  by  the  State,  on  the  relation 
of  Robert  Dunlop,  State  Treasurer,  for  writ 
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of  mandamus  against  Lee  Cruce  and  others, 
Commissioners  of  tbe  Land  0£Bce.  Writ 
denied. 

Charles  West,  Atty.  Gen.,  and  Charles  L. 
Moore,  Asst.  Atty.  Gen.,  for  plaintiff.  James 
H.  Chambers,  for  defendants. 

KANE,  J.  The  questions  herein  inyolved 
grow  out  of  an  application  for  a  writ  of 
mandamus,  filed  in  this  court  by  the  relator, 
wherein  it  is  prayed  that  the  respondents, 
as  the  commissioners  of  the  land  office,  be 
required  to  pay  Into  the  state  treasury  all 
sums  of  money  in  excess  of  $500  which  are 
now  or  may  hereafter  come  into  their  hands, 
possession,  or  control,  as  commissioners  of 
the  land  office,  as  Income  of  the  permanent 
school  fund  of  said  state  together  with  all 
other  moneys  and  revenues  which  form  any 
part  of  the  current  public  funds  of  the  state, 
or  other  funds  under  the  management  and 
control  of  said  state. 

The  petition  alleges,  in  substance,  thai: 
large  sums  of  money  derived  from  the  rents 
of  school  lands  and  from  donations  of  money, 
in  lieu  of  school  lands,  are  constantly  com- 
ing into  the  hands  of  said  respondents,  con- 
stituting current  public  funds  and  revenues 
of  the  state  of  Oklahoma,  and  of  funds  under 
its  control  and  management,  the  exact  or 
even  approximate  amount  of  which  is  to 
the  relator  unknown,  but  which  are  greatly 
in  excess  of  $500,  which  should  be  by  said 
respondents  Immediately  covered  into  the 
state  treasury,  there  to  remain  until  with- 
drawn or  disbursed  in  accordance  "with  law; 
that  the  said  funds  are  in  the  possession, 
control,  and  custody  of  the  defendants, 
through  the  secretary  to  the  commissioners 
of  the  land  office,  whose  possession  Is  the 
possession  of  said  board,  and  who  holds  the 
same  subject  to  the  action,  direction,  and 
control  of  said  board ;  that  written  demand 
has  been  made  by  said  relator  on  said  re- 
spondents to  cover  into  the  state  treasury 
said  moneys;  that  said  defendants  have 
failed,  neglected,  and  refused,  and  still  wlll- 
fally  and  unlawfully  fall,  neglect,  and  re- 
fuse, to  comply  with  said  demand,  or  any 
part  thereof,  and  will  continue  in  their  snid 
failure,  neglect,  and  refusal  until  compelled 
by  the  mandate  of  this  court  to  perform 
their  official  duties. 

The  return  of  the  respondents  to  the  alter- 
native writ  raises  the  following  questions: 

(1)  Has  this  court  jurisdiction  to  compel, 
by  mandamus,  the  commissioners  of  the 
land  office  to  perform  a  ministerial  duty, 
in  view  of  the  fact  that  the  Governor  of  the 
state  is  ex  officio  a  member  of  the  board? 

(2)  Is  the  relator,  as  state  treasurer,  under 
the  Constitution  and  laws  of  this  state,  the 
legal  custodian  of  those  funds'  under  its 
management  and  control,  including  tbe  in- 
come from  the  permanent  school  fund,  to 
the  extent  that  he  can  compel  the  defendants 


to  cover  such"  funds  coming  Into  their  pos- 
session or  control,  as  commissioners  of  the 
land  office,  into  the  state  treasury? 

[1]  That  this  court  Is  without  jurisdiction 
t(  control  the  action  of  the  Governor  by  man- 
damus, even  in  ministerial  acts,  is  settled 
by  City  of  Oklahoma  v.  Ilaskell,  2T  Okl.  495, 
112  Pac.  902,  and  State  ex  rel.  Atty.  Gen. 
V.  Huston,  Judge,  27  Okl.  606,  113  Pac.  190, 
34  L.  R.  A.  (N.  S.)  380.  And  there  are  au- 
thorities of  eminent  respectability  which 
hold  that  the  courts  are  without  jurisdiction 
to  comi)el  the  Governor  to  perform  any  of- 
ficial act  whatsoever,  either  of  an  executive, 
political,  or  ministerial  character,  whether 
acting  as  Governor  or  as  a  member  or  trus- 
tee of  public  boards.  The  leading  case  of 
this  class  is  Sutherland  v.  Governor,  29 
Mich.  820,  18  Am.  Rep.  89.  People  ex  rel. 
Broderlck  v.  Morton,  166  N.  Y.  136,*  50  N. 
E.  791,  41  L.  R.  A.  231,  66  Am.  St  Rep.  547, 
is  often  cited  to  the  same  efFect.  In  the 
latter  case,  however,  it  was  held  that,  whilst 
mandamus  will  not  issue  to  the  €k>vemor  to 
compel  performance  of  any  act  by  him,  "we 
see  no  reason  for  its  not  running  to  the 
lieutenant  governor  and  speaker  of  the 
Assembly,"  who,  with  the  Governor,  com- 
posed the  board  whose  duty  it  was  to  per- 
form the  act  sought  to  be  enforced.  There 
was  no  difference  of  opinion  on  the  prop- 
osition just  stated,  although  the  court  was 
very  much  divided  on  the  main  question. 
In  the  opinion  of  the  court,  written  by 
Haight,  J.,  Gray,  Bartlett,  and  Martin,  JJ.. 
concurred;  Vann,  J.,  concurred  in  tbe  con- 
clusion that  the  courts  are  without  power 
"to  command  the  Governor  to  do  this  or  re- 
frain from  doing  that;  but  it  is  still  their 
duty  to  announce  the  law,  and  leave  the 
responsibility  of  complying  therewith  with 
the  chief  magistrate."  O'Brien,  J.,  dissent- 
ed, and  Parker,  C.  J.,  agreed  with  Haight. 
J.,  that  mandamus  should  not  issue  against 
the  Governor,  but  was  of  the  opinion  that 
It  was  properly  isstred  against  the  other  de- 
fendants. 

We  are  committed  to  the  same  rule  as 
fTew  York  in  relation  to  controlling  the 
actions  of  the  Governor,  and,  like  the  New 
York  Court  of  Appeals,  we  know  of  no 
reason  why  the  same  rule  should  be  extended 
to  the  other  defendants.  The  Governor  has 
only  one  vote  as  a  member  of  the  school 
land  commission,  and  as  there  are  four  other 
members  constituting  a  working  majority, 
who  have  the  power  to  execute  and  whose 
duty  it  Is  to  obey  any  statute  or  constitution- 
al provision  providing  for  the  custody  of 
the  public  funds  involved  herein,  the  writ 
should  run  against  them,  if  it  is  determined 
that  the  contentions  of  the  state  treasurer 
are  correct.  The  foregoing  statement  must 
not  be  construed  to  mean  that,  in  tbe  opinion 
of  the  court,  the  Governor  Is  above  the  law, 
or  that  It  is  not  his  duty  to  obey  any  statute 
or   constitutional  provision   prescribing  his 
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powers  and  duties.  In  the  Hnston  Case, 
supra.  It  was  said:  "But  In  so  holding  It 
does  not  follow  that  the  Governor  of  a  state 
is  aboYe  the  law.  He  and  his  acts  are  as 
much  subject  to  the  law  as  the  humblest 
citizen  of  the  commonwealth.  But  a  tri- 
bunal, other  thaii  the  courts,  must  be  re- 
sorted to  for  a  correction  of  his  official 
wrongs,  if  any,  to  wit,  the  tiegislature." 

It  mnst  never  be  forgotten  that  this  is  a 
government  of  laws,  and  not  of  men,  and 
that  the  Governor,  the  Judges,  and  the  cit- 
izens of  the  state,  and  all  who  invoke  the 
Jurisdiction  of  its  courts,  must  look  to  the 
law  for  their  guidance;  and,  when  there  is 
doubt  or  ambiguity  as  to  what  the  law  is, 
that  is  a  Judicial  question  for  the  courts, 
which  after  it  is  determined,  all  must  obey, 
notwithstanding  what  the  disturbers  of  set- 
tled rules  of  government  may  say  to  the  con: 
trary.  Therefore  the  construction  of  those 
statutes  or  constitutional  provisions  cover- 
ing the  matters  herein  is  Judicial  in  Its  na- 
ture, and  for  the  courts  to  construe;  and 
after  they  are  construed,  and  the  court  de- 
cides where  the  funds  belong,  placing  them 
there  is  purely  a  ministerial  duty,  for  the 
performance  of  which,  as  a  general  rule, 
mandamus  will  lie. 

[2]  On  the  second  proposition,  we  cannot 
agree  with  the '  contentions  of  the  relator. 
Section  1,  art.  6,  of  the  Constitution,  after 
creating  the  office  of  state  treasurer,  pro- 
vides that  he  "shall  perform  such  duties  as 
may  be  designated  in  this  Constitution  or 
prescribed  by  law."  There  are  no  constitu- 
tional provisions  which  attempt  to  more 
specifically  define  the  duties  of  the  state 
treasurer.  The  general  duties  of  the  state 
treasurer  are  prescribed  by  article  2,  c.  108, 
Comp.  Laws  1909,  the  first  and  last  sections 
of  which  read  as  follows: 

"Sec.  8632.  Custody  of  money.  He  [the 
state  treasurer]  shall  have  charge  of  and 
safely  keep  all  public  moneys  which  shall  be 
paid  into  the  state  treasury,  and  pay  out  tifb 
same  as  directed  by  law,  and  perform  all  such 
other  duties  as  now  are,  or  may  hereafter  be 
required  of  him  by  law." 

"Sec.  8641.  Treasurer  to  pay  loss.  If  in 
any  Instance  the  treasurer  shall  neglect  to 
call  to  account  any  delinquents,  whereby  the 
public  revenue  may  suffer  loss,  he  shall  be 
held  and  deemed  accountable  for  the  sums 
due  by  such  delinquents  to  all  intents  and 
purposes,  the  same  as  if  the  funds  had  ac- 
tually been  paid  into  his  office." 

It  is  clear  that  the  foregoing  sections  do 
not  require  all  public  funds  to  be  paid  into 
the  state  treasury.  The  purport  of  the  first 
section  is  that  the  state  treasurer  shall  have 
charge  of  and  safely  keep  all  public  moneys 
which  shall  be  paid  into  the  state  treasury ; 
but,  unless  we  can  find  a  statute  which  re- 
quires the  funds  involved  herein  to  be  paid 
into  (be  state  treasury,  the  state  treasurer 
calinot  require  it  by  mandamus.    Recognizing 


this,  the  Attorney  General,  In  his  brief,  on 
behalf  of  the  relator,  says: 

"Sections  5861  and  5862  of  the  Bevlsed  and 
Annotated  Statutes  of  Oklahoma  1903  (Wil- 
son) were  in  force  at  the  time  of  the  passage 
and  approval  of  the  enabling  act,  and  con- 
stituted a  continuing  rule  and  regulation  by 
the  territorial  Legislature,  under  authority 
of  Congress,  as  to  the  disposal  of  rentals  in 
leasing  sections  13  and  33.  These  were  not 
repugnant  to  the  state  Constitution,  nor  lo- 
cally inapplicable,  and  were  consequently  ex- 
tended in  force  in  the  new  state  by  section  2 
of  the  Schedule,  and  now  remain  In  force  as 
the  law  of  this  state.    They  read  as  follows: 

"  That  all  moneys  now  in  the  hands  of  the 
Governor,  the  board  for  the  leasing  of  school 
lauds,  or  any  member  thereof,  derived  from 
the  leasing  of  sections  13,  reserved  for  edu- 
cational purposes,  and  from  sections  33,  re- 
served for  public  building  purposes,  be  im- 
mediately turned  into  the  territorial  treasury. 

"  'AH  moneys  hereafter  reserved  from  said 
sources  by  the  Governor,  the  board  for  the 
leasing  of  school  lands,  or  any  member  there- 
of, shall  be  turned  Into  the  territorial  treas- 
ury, so  that  tJte  amount  remaining  in  the 
hands  of  the  Governor,  the  board  for  the  leas- 
ing of  school  lands,  or  any  member  thereof 
shall  at  no  time  exceed  five  hundred  dollars, 
from  either  of  said  sources;  but  nothing 
herein  shall  be  so  construed  as  to  require 
such  official  to  make  deposits  with  the  ter- 
ritorial treasurer  ofteuer  than  once  a  day.' 

"At  the  first  regular  session  of  the  state 
Legislature  in  1907-08,  a  comprehensive 
scheme  of  legislation  was  enacted  respecting 
the  sale  or  rental  of  all  public  lands  of  the 
state,  now  appearing  as  chapter  94  of  the' 
Compiled  Lawst  of  Oklahoma  1909  (Snyder), 
embracing  articles  from  1  to  6,  both  inclu- 
sive. Although  almost  every  other  conceiva- 
ble feature  is  covered  and  provided  for,  no 
provision  Is  made  for  the  holding  or  dis- 
position of  the  proceeds  derived  either  from 
sales  or  rentals,  except  in  the  case  of  sales 
of  indemnity  lands  (article  6),  in  which  case 
It  is  provided  that  'the  money  resulting  from 
such  sale  shall  be  handled,  disposed  of,  and 
used  by  the  state  in  like  manner  as  the  oth- 
er moneys  belonging  to  said  several  funds 
under  the  laws  of  this  state.'  This  argues, 
to  our  mind,  more  strongly  than  all  else  that 
the  Legislature  considered  that  it  was  un- 
necessary to  specifically  provide  as  to  the 
temporary  disposition  of  these  funds;  for 
the  Constitution  had  already  provided  for 
them  to  go  automatically  into  the  state  treas- 
ury, and  it  cannot  be  imagined  that  this  im- 
portant point  would  be  overlooked  by  the 
Legislature  in  dealing  with  the  final  fruits 
from  sales  or  leases." 

Section  32,  art  6,  of  the  Constitution,  pro- 
vides that  the  Imard  of  commissioners  of  the 
land  office,  "shall  have  charge  of  the  sale, 
rental,  disposal,  and  managing  of  the  school 
lands  and  other  public  lan^  of  the  state,  and 
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of  the  ftmds  and  proc^ds  derived  therefrom, 
under  rules  and  regulations  prescribed  by 
the  Legislature." 

The  following  are  the  pertinent  rules  and 
regulations  prescribed  by  the  Legislature, 
as  far  as  they  have  been  called  to  our  at- 
tention, or  as  we  hare  been  able  to  ilnd 
them:  House  Bill  No.  8  was  passed  during 
the  Legislature  of  1907-08,  and  it  is  en- 
titled "An  act  to  confer  on  the  commission- 
ers of  the  land  office,  consisting  of  the  Gov- 
ernor, secretary  of  state,  state  auditor,  su- 
perintendent of  public  instruction,  and  the 
president  of  the  board  of  agriculture,  au- 
thority to  manage,  loan.  Invest  and  regu- 
late the  Investment  and  deposit  of  the  per- 
manent school  funds."  Section  1  thereof 
(section  7941,  Comp.  Laws  1909)  provides  that 
"the  commissioners  of  the  land  otBce 
•  •  •  be  and  they  are  hereby  authorized 
and  empowered  to  manage,  loan,  Invest  and 
deposit,  the  permanent  school  fund  donated 
to  the  state  of  Oklahoma  by  the  Congress 
of  the  United  States,  or  arising  from  the 
sale  of  public  lands  and  from  other  sources." 
And  section  S  (section  7943,  Comp.  Laws 
1909)  provides  that  "until  such  time  as  said 
funds  may  be  safely  and  advantageously  in- 
vested in  the  securities  mentioned  in  the 
preceding  section,  said  commissioners  of  the 
land  office  shall  be  and  they  are  hereby  au- 
thorized and  empowered  to  deposit  said 
sums  in  such  banks  or  trust  companies  as 
they  may  select.  *  •  • "  Section  6  of  the' 
same  act  (section  7946,  Comp.  Lawt  1909) 
contains  a  repealing  clause,  repealing  all 
laws  In  conflict  with  said  act.  In  Betts  v. 
(^mmlssloners  of  the  Land  Office,  27  Okl. 
64,  110  Pac.  766,  this  court  reviewed  at 
considerable  length  the  various  acts  of  Con- 
gress, provisions  of  the  state  Constitution, 
territorial  and  state  legislative  acts,  per- 
taining to  the  public  lands  of  the  state  and 
of  the  fund  granted  In  lieu  of  school  lands, 
and  we  do  not  deem  it  necessary  to  reiter- 
ate here  anything  that  may  have  been  de- 
cided in  that  case  touching  the  powers  and 
duties  of  the  commissioners. 

There  Is  no  question  that  the  state  treas- 
urer is  the  legal  custodian  of  the  various 
public  funds  and  revenues  of  the  state 
which  are  paid  into  the  treasury;  but  the 
specific  question  herein  Involved  la:  Is  the 
state  treasurer  the  legal  custodian  of  the 
income  from  the  permanent  school  funds,  and 
can  he  compel  the  defendants  to  pay  this  fund 
into  the  state  treasury  Immediately  upon 
its  coming  into  their  hands?  This  question 
must  be  answered  in  the  negative.  It  seems 
quite  clear  that  under  the  Constitution,  and 
acts  of  the  Legislature  passed  since  state- 
hood, that  the  commissioners  of  the  land 
office  are  the  rightful  custodians  of  the  in- 
come, interest,  and  rentals  from  all  lands 
and  funds  until  the  Legislature  directs  the 
distribution  or  payment  of  the  same.  If 
the  Legislature  directs  such  funds  to  be 
paid    upon    warrants    drawn    by    the   state 


auditor  upon  the .  state  treasurer,  It  is  In- 
cumbent upon  the  commissioners  to  deposit 
sufficient  funds  with  the  state  treasurer  to 
meet  such  appropriation,  and  this,  we  un- 
derstand, always  has  been  the  practice. 
Consideration  of  these '  statutes  and  consti- 
tutional provisions  repels  the  Idea  that 
these  funds  must  be  paid  or  deposited  daily 
in  the  state  treasury,  so  that  at  no  time 
there  shall  be  In  the  board's  hands  more 
than  $500,  as  provided  by  the  territorial 
statute  relied  on  by  the  relator.  That  act 
relates  only  to  sections  13  and  33 ;  whereas- 
section  5,  art.  11,  of  the  Constitution,  pro- 
vides that  sections  13  shall  be  reserved  for 
the  benefit  of  the  tTnlversity  of  Oklahoma 
and  the  University  Preparatory  School,  the- 
normal  schools,  the  Agricultural  and  Me- 
chanical College,  and  the  Colored  Agricul- 
tural and  Normal  University. 

The  sale  of  sections  33,  as  well  as  other 
lands,  was  provided  for  by  article  Z,  c  28, 
Session  Laws  1909,  which  law  was  repeal- 
ed by  chapter  16,  Session  Laws  1910,  where- 
in It  was  provided  that  all  moneys  received 
from  the  sale  or  rental  of  sections  33  shall 
constitute  and  be  known  as  the  "Publie 
Building  Fund,"  and  this  act  was  amended 
by  chapter  89,  Session  Laws  1910.  The  ob- 
vious purport  of  all  this  legislation  is  that 
the  funds  derived  from  the  sale  or  rental 
of  sections  33  are  to  be  set  apart  for  the  pub- 
lic building  fund,  and  the  funds  derived  from 
sections  13  are  designed  for  the  fund  desig- 
nated "Section  13  Fund,  State  Educational  In- 
stitutions," and  the  Income,  interest,  rental, 
and  proceeds  collected  theretofore,  or  there- 
after to  be  collected,  of  all  said  sections  13, 
oi<  any  Indemnity  lands  granted  In  lieu 
thereof,  are  to  be  divided  and  distributed 
among  the  higher  educational  institutions. 
It  follows  that  no  part  of  the  income,  Inter- 
est, or  rental  derived  from  either  of  sections 
13  or  33  belongs  to  the  common  school  fund 
of  the  state,  and  therefore  cannot  be  appor- 
tioned to  the  common  schools:  and  it  fnr- 
tlfer  follows  that  the  territorial  legislative 
act,  relating  to  these  lands  and  fnnda,  is 
clearly  In  conflict  with  the  constitutional 
provisions  and  laws  of  the  state,  and  that 
there  is  no  constitutional  mandate  or  leg- 
islative act  which  directs  that  the  perma- 
nent school  fund  donated  by  Congress  to 
the  state,  or  arising  from  the  sale  of  pub- 
lic lands  or  otherwise,  shall  be  Immediately 
placed  in  the  hands  of  the  state  treasurer. 
Whilst,  on  the  other  hand,  the  constitution- 
al provision  that  the  commissioners  shall 
have  the  direction  and  control  and  manage- 
ment of  the  public  lands  of  the  state  un- 
der such  regulations  as  may  be  prescribed 
by  law,  and  every  act  of  the  Legislature 
passed  since  statehood,  dealing  with  the  In- 
come and  proceeds  derived  from  the.  sale 
of  such  lands,  has  either  placed  the  absolute 
authority  to  control  said  funds  In  the  hands 
of  the  commissioners  of  the  land  office,  or 
left  It  In  their  discretion  aa  to  the  time 
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when  and  the  manner  In  which  the  same 
shall  be  paid  out  or  covered  into  the  state 
treasury  to  meet  appropriations.  The  school 
land  department  has  been  conducted  on  ttiat 
theory  since  statehood,  properly,  we  think, 
andi^B  there  have  been  several  sessions  of 
the  Legislature,  and  no  dlspositiop  evinced 
to  change  the  order  of  things,  we  conclude 
tliat  it  has  received  administrative  and  leg- 
islative sanction,  wMch  we  are  not  disposed 
to  disturb. 

The  peremptory  wilt  is  denied.  All  the 
Justices  concur. 

(32  Okl.  180) 

ARDMORE  OIL  &  MILLING  CO.  v.  DOG- 
GETT  GRAIN  CO. 

(Snpreme  Court  of  Oklahoma.     March  12, 
1912.) 

(Bvttahu*  hv  *he  Court.) 
Appeai.  and  Ebbob  ({  291*)— Hevikw— Rul- 
ing ON   Demubbeb— "Decision  Occcrbino 

AT  TmAX." 

The  ruling  on  a  demurrer  to  the  evidence 
is  a  "decision  occurring  on  tlie  trial" ;  and,  in 
order  to  enable  the  Supreme  Court  to  review 
snch  ruling,  it  is  necessary  that  a  motion  for  a 
new  trial  hie  filed  within  the  time  prescribed  by 
law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1707-1712;    Dec  Dig.  { 

CommissIonerB*  Opinion,  -Division  No.  1. 
Error  from  Love  County  Court;  R.  A  Kel- 
ler, Judge. 

Action  by  the  Doggett  Grain  Company 
against  the  Ardmore  Oil  &  Milling  Company. 
Judgment  for  plaintilT,  and  defendant  brings 
error.    AflSrmed. 

Eddleman  &  Graham,  for  plalntUT  In  error. 
T.  C.  Bennett,  for  defendant  In  error. 

SHARP,  C.  This  case  presents  error  from 
the  county  court  of  Love  county.  At  the 
close  ot  plaintiff's  testimony,  counsel  for  de- 
fendant announced  that  he  did  not  care  to 
introduce  any  testimony,  and  thereupon  de- 
murred to  the  evidence  offered  by  plaintiff, 
which  demurrer,  after  due  consideration, 
wns  overruled  and  exceptions  thereto  taken. 
Thereupon  the  coort  rendered  Judgment  in 
faror  of  plaintiff  and  against  defendant, 
to  which  action  of  the  court  defendant  ex- 
cepted, and  the  case  Is  brought  here  for  re- 
view. 

No  motion  for  a  new  trial  was  ever  filed, 
and  therefore  this  court  cannot  consider 
the  action  of  the  court  in  overruling  defend- 
ant's demnrrer  to  the  evidence.  As  such 
a  demnrrer  raised  the  question  of  the  legal 
rafflciency  of  the  evidence  to  prove  the  issue 
of  fact  in  support  of  which  it  was  offered, 
an  order  sustaining  it  is  a  decision  by  the 
court  occurring  at  the  trial,  within  the 
meaning  of  section  5825,  Comp.  Laws  1909. 
This  section  is  an  exact  counterpart  of  sec- 
tion 306,  c.  80,  Gen.  Stat.  Kans.  1868,  and 


section  5202,  Gen.  Stat  Kans.  1905,  and  is 
one  that  has  received  frequent  interpreta- 
tion by  the  Supreme  Court  of  that  state, 
both  before  and  subsequent  to  the  time  of  its 
adoption  in  the  territory  of  Oklahoma. 

In  Gruble  v.  Ryus  et  al.,  23  Kan.  195,  It 
was  held  that  a  demurrer  to  the  evidence 
and  a  ruling  thereon  was  merely  one  step  in 
the  progress  of  the  trial,  and  that  such  a 
ruling  is  a  decision  occurring  at  the  trial, 
made  during  the  progress  of  the  trial. 

In  Pratt  v.  Kelley,  24  Kan.  HI,  the  trial 
was  before  the  court,  as  here,  and  that  fact 
was  emphasized  to  show  that  the  reasoning 
in  Gruble  v.  Ryus,  supra,  was  not  control- 
ling. The  court  held  otherwise,  and  said: 
"The  court  renders  the  same  judgment  on 
sustaining  a  demurrer  to  evidence,  whether 
a  jury  has  been  Impaneled  or  not.  A  trial 
proceeds  in  all  respects,  so  far  as  applicable, 
in  the  same  manner  when  the  submission 
Is  to  the  court  as  when  a  Jury  is  sworn; 
therefore  the  case  of  Gruble  v.  Ryus,  supra, 
is  in  point" 

This  rule  was  followed  in  Norrls  v.  Evans, 
39  Kan.  668,  18  Pac.  818;  Lott  v.  K.  C, 
Ft  S.  &  G.  R.  Co.,  42  Kan.  293.  21  Pac.  1070. 
In  Coy  V.  Mo.  Pac.  Ry.  Co.,  69  Kan.  321,  76 
Pac.  844,  it  was  said  that  a  demurrer  to 
the  evidence  raised  the  question  of  the  legal 
sufficiency  of  the  evidence  to  prove  the  is- 
sue of  fact  in  support  of  which  it  was  of- 
fered, and  an  order  sustaining  it  is  a  de- 
cision by  the  court  occurring  at  the  trial, 
within  the  meaning  of  the  statute,  and  that 
a  ruling  of  the  trial  court,  sustaining  a  de- 
murrer to  the  evidence,  could  not  he  review- 
ed on  appeal.  In  the  absence  of  a  motion  for 
a  new  trial.  Other  cases  following  the 
same  rule  are  Buoy  v.  Clyde  Mil.  &  £3.  Co., 
68  Kan.  436,  76  Pac.  466;  Darling  v.  A., 
T.  &  8.  F.  Ry.  Co.,  76  Kan.  893,  93  Pac. 
612,  94  Pac.  202;  Hartwell  v.  Loveland, 
78  Kan.  239,  97  Pac.  432;  Heinz  v.  Consum- 
ers' Light  Heat  &  Power  Co.,  81  Kan. -261. 
105  Pac.  627. 

The  question  has  been  squarely  passed  up- 
on by  this  court  in  Stump  v.  Porter  et  al., 
120  Pac.  639.  There  the  trial  was  before  « 
Jury,  and  at  the  conclusion  of  the  plain- 
tiffs' evidence  defendant  demurred  thereto; 
the  demurrer  was  overruled  and  exceptions 
taken.  The  action  of  the  court  In  this  re- 
gard was  attempted  to  be  brought  before 
this  court  on  appeal.  Referring  to  the  al- 
leged error,  the  court  said:  "They  are  not 
available  to  him,  however,  for  the  reason 
tliat  he  failed  to  file,  have  considered,  and 
passed  upon,  any  motion  for  a  new  trial, 
and  the  well-established  rule  is  that  the 
ruling  on  a  demurrer  to  the  evidence  is  a 
decision  occurring  on  the  trial;  and.  In  or- 
der to  enable  the  Supreme  Court  to  review 
such  ruling,  it  is  necessary  that  a  motion 
for  a  new  trial  be  made  and  filed  within 
the   time   prescribed   by    law." 

We  therefore  conclude  as  did  the  court  in 
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Stump  T.  Porter  et  al.,  supra,  that,  no  mo- 
tion for  a  new  trial  being  filed,  the  action 
of  tbe  court  In  overruling  the  demurrer  to 
the  plaintiff's  testimony  is  not  properly  be- 
fore us,  and  that  the  action  thereon  cannot 
be  reviewed  in  this  court  Other  errors 
are  assigned  in  the  brief  of  plaintiff  in  er- 
ror, but,  not  being  argued,  will  be  deemed 
to  have  been  waived. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  should  be  affirmed.       . 

PER  CURIAM.    Adopted  in  whole. 

<7  Okl.  Cr.  106) 

BTCHISON  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  30,  1912.) 

(Syllabtu  iy  ihe  Court.) 

1.  Intoxicating  Liquobs  (J  236*)— Illegal 

Sale— Evidence. 

The  proof  of  the  payment  by  the  defend- 
ant of  the  special  tax  required  of  liquor  deal- 
ers by  tbe  United  States  on  tbe  day  before  the 
intoxicating  liquors  were  found  in  his  posses- 
sion was  prima  facie  evidence  of  bis  intent  to 
violate  the  provisions  of  the  prohibition  lav. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liqnors,  Cent.  Dig.  §§  300-322;  Dec.  Dig. 
{  236.*] 

-2.  Cbihinal    Law    ({    1134*)— Afpeai/-Rb- 

VIEW. 

Where  the  proof  is  evident  of  the  guilt  of 
the  defendant  and  no  testimony  is  offered  on 
his  behalf,  this  court  will  only  examine  tbe 
information,  instructions  excepted  to,  and  judg- 
ment for  fundamental  error,  but  will  not  make 
an  examination  of  the  evidence  to  determine 
whether  or  not  th^  trial  court  erred  in  the  ad- 
mission or  rejection  of  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  2587,  2986-2998,  3056, 
3067-3071;  Dec.  Dig.  {  1134.*] 

Appeal  from  ESlis  County  Court;  A.  F. 
WiUlams,  Judge. 

W.  H.  Etchison  was  convicted  of  violation 
.of  the  prohibition  law,  and  appeals.  Af- 
firmed. 

Ghas.    Swlndall,    for    plaintiff    In    error. 
'  Chas.  West,  Atty.  Gen.,  E.  O.  Spllman,  and 
Smith  C.  Matson,  Asat.  Attys.  Gen.,  for  the 
.  State. 

DOYLE,  J.  The  plaintiff  in  error  was 
'  convicted  in  tbe  county  court  of  Enils  county 
of  the  offense  of  having  possession  of  intoxi- 
cating liquors  with  Intent  to  violate  provi- 
sions of  the  prohibition  law,  and  sentenced 
to  serve  a  term  of  60  days  in  the  county  jail, 
and  to  pay  a  fine  of  $400  and  costs,  and.  In 
.  default  of  the  payment  of  said  fine,  that  tbe 
same  be  satisfied  as  provided  by  law.  The 
judgment  and  sentence  was  entered  on  Jan- 
uary 14,  1910.  From  this  judgment  and  the 
order  overruling  a  motion  for  a  new  trial  an 
appeal  was  taken  by  filing  in  this  court  on 
April  29th  a  petition  in  error  with  case-made. 
The  petition  alleges  28  assignments  of  er- 
ror, to  all  of  which  we  deem  it  a  sufficient 


answer  to  say  that  the  Information  properly 
charges  tbe  offense,  and  the  proof  on  the 
part  of  the  prosecution  Is  conclusive  as  to 
the  guilt  of  the  defendant.  The  liquor  in 
question  was  found  December  1,  1909,  by 
the  sheriff  in  the  defendant's  possession,  at 
his  feed  yard  in  the  town  of  Shattuck.  There 
was  proof  of  the  payment  on  October  3,  1909, 
by  the  defendant  of  the  special  tax  required 
of  liquor  dealers  by  the  United  States;  also 
proof  of  large  and  frequent  deliveries  of 
large  quantities  of  l)eer  and  whisky  by  a 
drayman,  and  further  proof  that  numerous 
persons  were  seen  In  and  around  the  defend- 
ant's feed  yard  In  an  intoxicated  condition. 
There  was  no  evidence  offered  on  the  part 
of  the  defendant. 

We  do  not  consider  It  the  duty  of  this 
court,  and  we  have  neither  the  time,  nor 
the  inclination,  to  review  the  almost  innu- 
merable technical  assignments  of  error  sup- 
ported by  an  extensive  printed  brief,  when 
the  fact  is  patent  that  this  is  the  only  pos- 
sible defense.  The  proof  Is  not  only  evident, 
but  conclusive  as  to  the  guilt  of  the  defend- 
ant. Suffice  It  to  say  we  have  examined  the 
record,  and  find  no  prejudicial  error. 

The  Judgment  of  the  county  court  of  E311s 
county  is  therefore  affirmed,  and  the  case 
remanded  thereto  forthwith,  with  direction 
to  enforce  its  Judgment  therein. 

PURMAN,   P.  J.,   and  ARMSTRONG,  J., 

concur. 

(7  Okl.  Cr.  105) 

McGRAW  V.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  27,  1912.) 

(SyUabut  ly  the  Court.) 

Cbiminai.   Law    (§   1131*) —Appeal  — Dis- 
missal. 

It  is  no  part  of  the  duty  of  an  appellate 
court  to  consider  or  review  the  rulings,  orders, 
and  judgment  of  which  the  appellant  complains 
in  a  criminal  case  where  the  appellant  is  at 
large  as  a  fugitive  from  justice;  and,  when 
it  is  made  to  appear  that  tiiia  is  the  case,  the 
appeal  will   be   dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2971-2979,  2985;  Dec.  Dig. 
i  1131.*] 

Appeal  from  District  Court,  Oklahoma 
County;   G.  A.  Brown,  Judge  pro.  tern. 

M.  C.  McGraw,  alias  Mike  O'Brien,  was 
convicted  of  crime,  and  appeals.    Dismissed. 

Moman  Prulett  and  E.  O.  McAdams,  for 
appellant  Smith  C.  Matson,  Asst  Atty. 
Gen.,  and  S.  H.  Harris,  for  the  State. 

FURMAN,  P.  J.  While  it  Is  true  that  a 
defendant  In  a  criminal  case  has  the  right 
under  the  Constitution  and  statutes  of 'this 
state  to  have  tbe  rulings,  orders,  and  Judg- 
ment of  the  trial  court  reviewed  upon  appeal 
to  this  court  yet  this  right  like  any  other, 
may  fac  waived  by  tbe  voluntary  act  of  such 
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drfoidaiit  Where  a  defendant,  pending  the 
det^mlnatlon  of  hla  appeal  to  this  court, 
voluntarily  wltbdrawa  himself  beyond  the 
Jvrladlctlon  of  the  court  or  becomes  a  fngi- 
tlTe  from  Justice  and  places  himself  beyond 
the  reach  of  the  process  of  the  court,  so  as  to 
defeat  the  enforcement  of  any  judgment 
which  might  be  rendered  against  him,  he 
therday  waives  and  abandons  bis  right  of 
aroeaU  and  the  appeal  will  be  dismissed. 
See  Tyler  t.  State,  3  Old.  Cr.  179,  lOi  Pac. 
919,  26  L-  R.  A.  (N.  S.)  921 ;  Tanner  t.  State, 
6  Okl.  Cr.  298.  114  Pac.  380;  Morey  t.  State, 
6  Qkl.  Cr.  166,  117  Pac.  724;  EtavlU  t. 
United  States,  113  Pac.  991;  Tydlngs  t.. 
State,  4  Okl.  Cr.  659,  112  Pac.  759. 

It  has  been  made  to  appear  to  the  satis- 
faction of  this  court  that  the  appellant  M. 
C.  McQraw,  alias  Mike  O'Brien,  is  a  fugitive 
from  Justice.  It  is  therefore  ordered  by  the 
court  that  the  appeal  In  this  cause  be  dis- 
missed. 

ABMSTBONG   and  DOYLE,   JJ.,  concur. 


a  OU.  Cr.  SO) 

STATE)  T.  COTLE  et  al.    (two  cases). 

(Criminal  Court  of  Appeals  of  Olclahoma. 

March  23,  1912.) 

(SvUahu*  ty  th«  Couri.t 

i.   STATUTBS     (J    64*)  —  COHSTITXJTIONAI,    IiAW 

(f  240*)— Monopolies  (8  10*)— Partial  Inva- 
uomr  OF  Act — Equal  Protection  of  Laws. 
The  Legislature  passed  an  act  approved 
Jane  6,  1908,  commonly  called  the  Labor  Act, 
which  provided:  "Sec.  2.  No  agreement,  com- 
bination or  contract  by  or  between  two  or  more 
persons  to  do  or  procure  to  be  done,  or  not  to  do 
or  procure  to  be  done,  any  act  in  contempla- 
tion or  furtherance  of  any  trade  dispute  tie- 
tween  employers  and  employes  in  the  state  of 
Oklahoma,  shall  be  deemed  as  criminal  nor 
shall  those  engaged  therein  be  indictable  or 
otherwise  punishable  for  the  crime  of  conspir- 
acy, if  such  act  committed  by  one  person  would 
not  be  punishable  as  a  crime,  nor  shall  such 
agreement,  combination  or  contract  be  consid- 
ered as  in  restraint  of  trade  or  commerce,  nor 
shall  any  restraining  order  or  injunction  be  is- 
sued with  relation  thereto.  Notbing  in  this  act 
■hail  exempt  from  punishment  otherwise  than 
is  herein  excepted,  any  person  guilty  of  con- 
spiracy for  which  punishment  is  now  provided 
by  an  act  of  the  Legislature,  but  such  act  of 
the  Legislature  shall  as  to  the  agreement,  com- 
bination and  contracts  hereinbefore  referred  to, 
l)e  construed  as  if  this  act  was  therein  con- 
tained: Provided,  that  nothing  in  this  act  shall 
be  construed  to  authorize  force  or  ^olence." 
Laws  1907-08,  c.  53,  art.  2.  And  passed  an- 
other act  approved  June  10,  1908,  commonly 
called  the  Anti-Trust  Act,  prescribing  in  sec- 
tioB  1:  "That  every  act.  agreement,  contract, 
or  combination  in  the  form  of  trust,  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or 
commerce  within  this  state,  which  is  against 
pablic  policy,  is  hereby  declared  to  be  illegal," 
Laws  1907-08.  c.  83,  art.  1. 

BOd,  (a)  That  the  Legislature  intended  the 
prorisioDs  of  said  section  2  and  the  provisions 
of  the  Anti-Trust  Act  should  constitute  one 
whole,  and  if  both  could  not  be  carried  into  ef- 


fect, neither  wenid  haTe  received  legislative 
sanction. 

(b)  That  said  section  2  and  the  Anti-Trast 
Act  so  considered  is  not  In  violation  of  the 
Constitution  of  this  state,  nor  of  that  of  the 
United  States,  and  is  not  in  contravention  of 
the  fourteenth  amendment,  guaranteeing  the 
eqnal  protection  of  the  laws,  and  that  both  are 
within  the  scope  of  legislative  power  and  au- 
thority. 

[EH.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  Si  43.  66 ;  Dec.  Dig.  |  64  ;*  Constl- 
tional  Law,  Cent.  Dig.  S|  688-^9;  Dec  Dig. 
I  240;*   Monopolies,  Cent.  Dig.  i  9;   Dec.  Dig. 

2.  CONSTITCTIONAL  LaW  (5  70*) — DISTRIBU- 
TION OF  Governmental  Powebs— Judicial 
PowEBS— Validity  of  Statute. 

The  courts  cannot  annul  or  pronounce  void 
any  act  of  the  Legislature  upon  any  other  ground 
than  that  of  repugnancy  to  the  Constitution  of 
the  United  States  or  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  129-132,  137;    Dec  Dig. 

8.  CONsnTUTioNAi,  Law  (5  48*)— Dktebmin- 
INO  Vauditt  of  Statutes — Presumptions. 
Elvery  legislative  act  is  presumed  to  be  con- 
stitutional, and  the  courts  should  not  declare 
an  act  to  t>e  unconstitutional  unless  it  is  clear- 
ly so.  If  there  is  doubt,  the  expressed  will  of 
the  Legislature  should  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  40*;  Dec.  Dig.  I  48;* 
Statutes,  Cent.  Dig.  {  56.] 

4.  Courts  (|  90*)— Rules  o»  Decision— Fob- 
MEB  Decision. 

The  construction  of  a  statute  in  a  civil 
proceeding  is  authority  for  a  like  construction 
in  a  criminal  prosecution. 

[Ed.  Note. — For  other  cases,  see  Courts. 
Cent.  Dig.  {8  313-321,  351;    Dec  Dig.  i  90.*} 

5.  Monopolies    (|  10*)  —  Tbusts  —  "Publio 

POLICT." 

The  courts  must  look  to  the  Constitution 
and  the  statutes  to  determine  the  public  policy 
of  the  state  on  a  given  subject,  hence  the  words 
"public  policy,"  as  used  in  section  1  of  the  An- 
ti-Trust Act  of  June  10.  1908  (Laws  1007-08, 
c  83,  art.  1  [8800,  Snyder's  St.  19091),  are  in- 
terpreted to  mean  the  law  of  the  state  whether 
found  in  the  Constitution  or  the  statutes.  A 
constitutional  statute  cannot  be  contrary  to 
public  policy,  since  it  is  public  policy. 

[Ed.  Note. — For  other  cases,  see  Monopolies. 
Cent  Dig.  {  9;    Dec.  Dig.  {  10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5813,  5S14;    vol.  8,  p.  7773.] 

6.  Indictment  and  Information  (J  125*)  — 
Duplicity — Conspiracy  in  Rbstbaint  or 
Trade. 

An  indictment  under  section  1  of  the  An- 
ti-Trust Act  of  June  10.  1908  (Laws  1007-03. 
c  83.  art.  1  [8800,  Snyder's  St.  1909]),  charg- 
ing a  conspiracy  in  restraint  of  trade,  is  not 
l>ad  for  duplicity,  on  the  theory  that  it  alleges 
what  was  agreed  to  be  done,  and  the  acts  to 
have  been  done  in  pnrsnance  of  the  alleged  con- 
spiracy. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  11  334-400;  Dec. 
Dig.  i  125.*] 

7.  Monopolies  (§  31*)— Cbiminal  Pbosbctj- 
TiONS — Indictment— Time  of  Offense. 

An  indictment  under  snid  section  1  of  the 
Anti-Trust  Act  (Laws  1907-08,  c  83,  art  1 
[Snyder's  St.  1909,  {  8800]),  charging  a  con- 
spiracy in  restraint  of  trade,  sufficiently  seta 
out  the  time  when  it  alleges  the  time  when  th*- 
several  acts  relied  on  to  establish  the  offense 
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-were  done,  and  it  ii  not  essential  to  set  out  the 
precise  time  when  the  conspiracy  was  formed. 
VEi.  Note.— For  otiier  cases,  see  Monopolies, 
Gent  Die.  I  20;   Dec.  Dig.  {  81.*] 

(AMitional  Byllahut  hy  Editorial  Btaff.) 

8.  Statutes  (S  149»)— Ibrepealable  Law. 

Ttie  Legialatare  cannot  pass  an  irrepeala- 
ble  law. 

[E!d.  Note.— For  otlier  cases,  see  Statutes, 
Cent.  Dig.  {  218;    Dec.  Dig.  i  149.*] 

9.  States  (§  9*)— Tbdstb— Siatutobt  Pbovi- 

SIOR. 

The  Sherman  Anti-Trust  Act  (Act  July  2, 
1890,  c  647,  26  Stat.  209  [U.  S.  Comp.  St. 
1901,  p.  3200])  does  not  continue  in  force  in 
Olclahoma   since   statehood. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  {  4;   Dec.  Dig.  S  &■*] 

Appeals  from  District  Court,  Logan  Coun- 
ty;   A  H.  Huston,  Judge. 

W.  H.  Coyle  and  others  were  Indicted  for 
Tiolatlon   of   the   Anti-Trust   Law   of   June 

10.  1908.  From  Judgments  sustaining  de- 
murrers to  the  indictment,  tbe  state  appeals. 
Reversed  and  remanded. 

Omitting  the  captions  and  indorsements, 
the  indictments  read  as  follows: 

"Indictment  No.  A-662.  At  the  July  term, 
a  term  of  the  district  court  of  the  Eleventh 
judicial  district  of  the  state  of  Olclahoma, 
held  in  and  for  Logan  county.  In  the  state 
of  Oklahoma,  at .  the  city  of  Guthrie^  and 
begun  on  the  26th  day  of  July,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
nine,  the  jurors  of  the  grand  jury  of  the  said 
county,  good  and  lawful' men,  then  and  there 
returned,  tried.  Impaneled,  sworn,  and  charg- 
ed according  to  law  to  diligently  Inquire 
Into  and  true  presentment  malie  of  all  pul>- 
11c  offenses  against  the  laws  of  the  state  of 
Oklahoma,  committed  or  triable  within  said 
county,  upon  their  said  oaths,  in  the  name 
and  by  the  authority  of  the  said  state  of 
Oklahoma,  do  present  and  find  that  In  said 
county  of  Logan,  in  said  state  of  Oklahoma, 
on  the  15th  day  of  November,  1907,  and  con- 
tinuously from  said  date  up  to  the  filing  of 
this  Indictment,  the  defendant  The  South- 
western Cotton  Oil  Company  was  and  now  Is 
a  corporation  organized  and  existing  and 
doing  business  under  the  laws  of  the  state 
of  Oklahoma;  that  the  defendant  Houghton 
&  Douglas  Cotton  Company  was  and  now  is 
a  corporation  organized  and  existing  and  do- 
ing business  under  the  laws  of  the  state  of 
Oklahoma;  that  the  defendant  W.  H.  Coyle 
Consolidated  Companies  was  and  now  Is 
a  corporation  organized,  existing,  and  doing 
business  under  the  laws  of  the  state  of  Ok- 
lahoma; that  the  defendant  W.  H.  Coyle 
Oil  Company  was  and  now  is  a  corporation 
organized,  existing,  and  doing  business  under 
the  laws  of  the  state  of  Oklahoma;  and  that 
the  Cawthon  Cotton  Company  was  and  is 
a  corporation  organized,  existing,  and  doing 
business  under  the  laws  of  the  state  of  Ok- 
lahoma; and  that  they,  together  with  W.  H. 
Coyle,   B.  E.  Houghton,  R.  A.  Vose,   W.  O. 


Cawthon,  E.  Cook,  3.  M.  Aydelotjte,  and  P. 
A.  NorrlB,  6.  Z.  Page,  and  other  persons, 
to  the  grand  jurors  unknown,  committed 
the  following  acts,  entered  Into  the  following 
conspiracies,  combinations  In  the  form  of  a 
trust  or  pool,  made  the  following  agreonent, 
contract  with  the  intent  to  restrain  trade 
and  commerce  In  Logan  county,  In  said  state. 
In  cotton  and  the  products  thereof,  each  and 
all  of  which  was  and  Is  against  public  policy, 
and  In  so  doing  each  and  all  of  whom,  to- 
gether and  singular,  acted  illegally,  wrong- 
fully, Intentionally,  and  feloniously,  and 
with  the  Intent  of  monopolizing  the  market 
for  and  of  cotton  and  its  products  and  to 
control  and  regulate  the  prices  thereof,  un- 
reasonably In  restraint  of  trade  and  com- 
merce therein  and  against  public  policy,  that 
is  to  say:  They  and  each  of  them,  acting 
together  and  singly,  have  sought  to  acquire 
and  have  acquired  a  virtual  monopoly  in 
the  marketing  and  ginning  of  cotton  and 
seed  cotton  and  in  the  marketing  of  the 
products  thereof.  In  that  they,  acting  to- 
gether and  singly,  through  various  con- 
tracts, agreements,  and  understandings,  bad 
among  themsdves,  the  exact  nature  whereof 
is  to  the  grand  jurors  unknown,  have  ac- 
quired control  of  about  90  per  cent,  of  all 
the  gins  operating  in  said  county,  and  gin- 
ning the  cotton  and  seed  cotton  produced  In 
said  county,  and  have  among  themselves  di- 
vided the  field  and  the  territory  in  the  mar- 
keting and  purchasing  of  cotton  and  its 
products,  with  the  intent  of  feloniously 
stifiing  competition  therein,  that  Is  to  etCy: 
That  at  the  town  of  Lovell,  Okl.,  In  said 
county  of  -Logan,  there  Is  a  gin  operated 
and  controlled  by  the  Southwestern  Cotton 
Oil  Company,  operated  under  an  under- 
standing and  agreement  between  said  de- 
fendants that  the  cotton  seed  shall  be  ac- 
quired by  the  Southwestern  Cotton  Oil  Com- 
pany, and  that  another  gin  located  at  said 
town  of  Lovell,  owned  by  Houghton  &  Doug- 
las Cotton  Company,  shall  not  be  operated, 
and  that  at  the  town  of  Seward  a  cotton 
gin,  operated  and  controlled  by  the  South- 
western Cotton  Oil  Company,  shall  be  so  op- 
erated so  that  all  the  cotton  seed  there  gin- 
ned from  seed  cotton  shall  be  acquir- 
ed by  Houghton  &  Douglas  Cotton  Com- 
pany; and  that  another  gin  located  at  the 
said  town  of  Seward,  owned  by  Houghton 
&  Douglas  Cotton  Company,  shall  not  be  op- 
erated; and  that  at  the  town  of  Meridian 
a  cotton  gin,  owned  and  operated  and  con- 
trolled by  defendant  W.  H.  Coyle,  W.  H. 
Coyle  Consolidated  Companies,  and  W.  H. 
Coyle  Oil  Company,  shall  be  operated  and 
all  the  cotton  seed  ginned  from  seed  cot- 
ton at  that  point  shall  be  acquired  by  said 
W.  H.  Coyle,  W.  H.  Coyle  Consolidated 
Companies,  and  W.  H.  Coyle  Oil  Company; 
and  that  another  gin  located  at  said  town 
of  Meridian,  owned  by  Houghton  &  Douglas 
Cotton    Company,    shall    not    be    operated; 
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there  being  mt  tlie  towns  aforesaid  only  tbe 
two  aforesaid  gins  In  each  case,  and  that 
In  tbe  city  of  Gntbrle  that  cotton  shall  be 
80  bought  and  purchased  by  said  defend- 
ants that  the  Gawthon  Cotton  Company, 
Houghton  &  Douglas  Cotton  Company,  W. 
•  H.  Coyle,  W.  H.  Coyle  Consolidated  Compa- 
nies, and  W.  H.  Coyle  Oil  Company  shaU 
acquire  as  nearly  as  practicable  one-third 
each  of  the  amount  of  cotton  sold  upon  the 
market,  without  competitive  bidding  there- 
for, and  that  of  all  tbe  cotton  seed  ginned 
from  cotton  in  the  city  of  Guthrie  one-third 
of  the  same  shall  be  acquired  by  the  South- 
western Cotton  Oil  Company,  Houghton  & 
Douglas  Cotton  Company,  and  W.  H.  Coyle, 
W.  H.  Coyle  Consolidated  Companies,  and 
AV.  H.  Coyle  Oil  Company,  the  said  three 
defendants  last-named  to  be  considered  as 
one  unit:  and  that  at  other  points  through- 
ont  Logan  county  the  total  production  of 
cotton  and  cotton  seed  shall  be  divided, 
without  competitive  bidding,  and  regarding 
Cawthon  Cotton  Company  and  the  South- 
western Cotton  Oil  Company  as  one  unit, 
Houghton  &  Douglas  Cotton  Company  as 
one  unit,  and  W.  H.  Coyle,  W.  H.  Coyle  Con- 
solidated Companies,  and  W.  H.  Coyle  Oil 
Company  as  one  unit,  each  of  said  units 
shall  acquire  one-third  of  the  total  produc- 
tion of  cotton  and  cotton  seed  as  far  'as 
the  same  may  be  effected,  and  other  buyers 
of  both  lint  cotton,  seed  cotton,  and  cotton 
seed  excluded  from  tbe  market  In  Logan 
county;  and  that  at  other  points,  without 
and  near  tbe  borders  of  Logan  county,  to 
wit,  at  Fallis,'  in  Lincoln  county,  said  de- 
fendants have  acquired  the  control  of  all 
the  gins  owned,  operated,  and  controlled  at 
said  point,  so  as  to  eftect  the  aforesaid  fe- 
lonious and  equal  distribution  of  cotton  and 
its  products  among  themselves,  with  the  In- 
tent to  restrain  trade  and  to  regulate  tbe 
price  of  cotton  and  its  products  In  Logan 
county,  and  for  the  purpose  aforesaid  have 
associated  with  them  J.  A.  Bellls,  and  he, 
said  J.  A.  Bellls,  has  acquired  by  lease  the 
single  and  only  cotton  gin  at  the  town 
of  Shiloh  between  said  Meridian  and  said 
Fallis,  there  being  no  other  town  and  no 
other  cotton  gin  so  situated  as  to  acquire 
tlie  trade  in  cotton  between  Outhrle  and 
Fallis,  and  there,  beiug  no  other  cotton  gin 
sltnated  between  Guthrie  and  tbe  southern 
border  of  the  county  of  Logan  so  situated 
that  it  may  acquire  trade  In  cotton  and  its 
products,  and  there  being  no  other  cotton 
gins  between  Guthrie  and  Lovell  so  situat- 
ed that  it  may  acquire  a  trade  In  cotton 
and  Its  products,  and  there  being  no  cotton 
gins  southwest  from  Guthrie  to  the  south- 
west comer  of  the  county  of  Logan;  and 
all  tbe  cotton  gins  from  Guthrie  northeast 
to  the  northeast  comer  of  the  county  of 
Logan  are  controlled  and  sought  to  be  con- 
trolled by  tbe  defendants  and  each  of  them 
in  pursuance  to  the  said  felonious  intent  to 
control  and  regulate  the  trade  in  cotton  and 


its  prodncts  In  said  county;  that  at  Cres- 
cent, between  said  Lovell  and  said  Guth- 
rie, the  three  gins  there  situated  are  owned 
and  controlled  by  said  defendants  and  oper- 
ated in  pursuance  of  said- felonious  design 
aforesaid;  and  that  defendants  then  and 
there  by  said  acts  have  completely  annihi- 
lated competition  In  cotton  and  its  products 
in  the  county  of  Logan  except  at  the  town 
of  Mulhall  and  a  very  small  portion  of  tbe 
northeastern  portion  of  the  county  of  Lo- 
gan, and  by  associating  together  with  them- 
selves and  associating  themselves  in  the 
common  ownership  of  the  Commonwealth 
Cotton  Oil  Company  at  Cushing,  Okl.,  and 
tbe  gins  feeding  the  same,  and  by  associat- 
ing with  themselves  through  a  Joint  owner- 
ship, contracts,  and  understandings,  the  ex- 
act nature  of  which  Is  to  the  grand  jury 
unluiown,  with  the  persons  who  own  and 
control  tbe  Choctaw  Cotton  Oil  Company 
of  Shawnee,  Okl.,  and  tbe  New  State  Brok- 
erage Company  of  Shawnee,  Okl.,  and  the 
Chlckasha  Cotton  Oil  Company  of  Chick- 
asha,  Okl.,  and  the  Oklahoma  Cotton  Oil 
Company  of  Oklahoma  City,  Okl.,  and  the 
Farmers'  Cotton  Oil  Mill  Company  at  Guth- 
rie, Okl.,  and  by  controlling  the  gins  of  the 
Logan  County  Co-Operatlve  Association  and 
acquiring  the  same  with  the  said  intent,  all 
the  territory  and  market  in  cotton  and  its 
products  in  Logan  county,  during  all  the 
dates  aforesaid,  has  been  and  is  now  divid- 
ed and  distributed  between  said  defendants 
for  the  said  felonious  purpose  of  restraining 
trade  in  cotton  and  its  products  in  the  coun- 
ty of  Logan  and  elsewhere,  contrary  to  the 
form  of  the  statute  In  each  case  made  and 
provided  and  against  the  peace  and  dignity 
of  the  state.  Chas.  West,  Attorney  Gener- 
al. James  Hepburn,  County  Attorney,  Lo- 
gan County." 

"Indictment  No.  A-663.  At  the  July  term, 
a  term  of  the  district  court  of  the  Eleventh 
Judicial  district  of  the  state  of  Oklahoma, 
held  in  and  for  Logan  county,  in  the  state 
of  Oklahoma,  at  the  city  of  Guthrie,  and 
begun  on  the  26th  day  of  July,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
nine,  the  Jurors  of  the  grand  Jury  of  the 
said  county,  good  and  lawful  men,  then  and 
there  returned,  tried,  Impaneled,  sworn,  and 
charged,  according  to  law,  to  diligently  in- 
quire Into  and  true  presentment  make  of  all 
public  offenses  against  tbe  laws  of  the  state 
of  Oklahoma,  committed  or  triable  within 
said  county,  upon  their  said  oaths.  In  the 
name  and  by  the  authority  of  the  said  state 
of  Oklahoma,  do  present  and  find  that  in 
said  county  of  Logan,  in  said  state  of  Okla- 
homa, on  the  18th  day  of  September,  1909, 
and  continuously  from  said  date  up  to  the 
filing  of  this  indictment,  the  defendant  the 
Southwestern  Cotton  Oil  Company  was  and 
is  a  corporation  organized  and  existing  and 
doing  business  under  the  laws  of  tbe  state 
of  Oklahoma;  that  tbe  defendant  Houghton 
&  Douglas  Cotton  Company  was  and  Is  a 
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corporation  organized  and  existing  and  do- 
ing business  under  tlie  laws  of  tlie  state  of 
Oklahoma;  that  the  defendant  W.  H.  Coyle 
Consolidated  Companies  was  and  is  a  cor- 
poration organized,  existing,  and  doing  busi- 
ness under  the  laws  of  the  state  of  Okla- 
homa; tttat  the  defendant  W.  H.  Coyle  Oil 
Company  was  and  is  a  corporation  organ- 
ized, existing,  and  doing  business  under  the 
laws  of  the  state  of  Oklahoma;  and  that 
the  Cawthon  Cotton  Company  was  and  is 
a  corporation  organized,  existing,  and  doing 
business  under  the  laws  of  the  state  of  Ok- 
lahoma; that  in  the  Incorporated  town  of 
Crescent  In  the  county  of  Logan,  and  in  the 
neighborhood  and  vicinity  and  community 
in  which  said  town  is  situated,  the  produc- 
tion of  cotton,  cotton  seed,  and  seed  cotton 
is  and  was  the  principal  business,  and  the 
planting,  raising  liarTesting,  picking,  ginning, 
selling,  buying,  transporting,  trafficking  in 
cotton,  cotton  seed,  and  products  thereof, 
was  and  is  the  principal  industry  thereof, 
and  by  reason  of  its  nature  and  extent  the 
said  business  is  and  was  such  that  the  man- 
ner In  which  the  ginning,  and  purchasing, 
and  selling  of  the  same  was  and  is  a  matter 
of  public  consequence  and  did  and  does  af- 
fect said  community  at  large,  and  that  at 
said  time  and  place  said  defendants  had 
and  exercised  a  virtual  monopoly  in  the  gin 
business-,  and  the  trafficking  in  seed  cotton, 
cotton  seed,  and  the  products  thereof;  that 
then  and  there  said  W.  H.  Coyle  and  W. 
H.  Coyle  Consolidated  Companies  and  W. 
H.  Coyle  Oil  Company  Iiad,  owned,  and  op- 
erated a  cotton  gin;  that  then  and  there 
F.  E.  Houghton,  E.  Cook,  A.  T.  Beuntlug. 
and  Houghton  &  Douglas  Cotton  Company 
had,  owned,  and  operated  a  cotton  gin,  and 
that  then  and  there  R.  A.  Vose,  W.  O.  Caw- 
thon, the  Southwestern  Cotton  Oil  Company, 
and  the  Cawthon  Cotton  Company  had,  own- 
ed, operated,  and  controlled  a  cotton  gin; 
that  said  three  last  named  cotton  gins  afore- 
said were  and  are  the  only  cotton  gins  op- 
erated in  said  community  and  were  and  are 
operated  as  custom  cotton  gins,  that  is  to 
say,  theretofore  and  before  the  time  herein 
mentioned,  the  same  were  operated  for  the 
ginning  of  cotton  other  than  that  belonging 
to  or  in  the  control  of  the  owner  and  opera- 
tor of  said  gin  and  gins;  tliat  at  said  time 
aforesaid,  with  the  Intent  to  restrain  trade 
and  commerce  in  the  marketing  of  cotton, 
seed  cotton,  cotton  seed,  and  the  products 
thereof,  then  and  there  said  defendants  com- 
mitted an  act  and  entered  into  an  agree- 
ment and  contract  among  themselves  and 
with  one  another  and  Into  a  combination  in 
the  form  of  a  trust  and  into  a  conspiracy 
in  restraint  of  trade  and  commerce  then 
and  there,  which  was  and  is  against  pub- 
lic policy,  in  the  following  form  and  man- 
ner, that  is  to  say:  Said  defendants  agreed 
among  themselves  and  with  one  another, 
with  the  intent  aforesaid  then  and  there 


and  with  the  intent  to  restrict  prices  and 
to  restrain  trade,  that  neither  nor  any  ot 
said  gins  should  gin  cotton  or  cotton  seed 
or  seed  cotton  for  any  buyer  thereof  ex- 
cept one  of  themselves,  said  defendants,  and 
with  the  intent  aforesaid  then  and  there  did 
by  their  act,  agreement,  contract,  comblna-. 
tion  among  themselves,  and  conspiracy  in  re- 
straint of  trade  and  commerce,  then  and 
there  refuse  to  gin  cotton,  cotton  seed,  seed 
cotton,  and  the  products  thereof,  for  any 
bxiyer  of  cotton,  cotton  seed,  seed  cotton,  and 
the  products  thereof,  except  one  of  them, 
said  defendants.  And  on  the  2d  day  of  Oc- 
tober, 1909,  then  and  there  said  defendants, 
in  pursuance  of  said  act,  agreement,  con- 
tract, combination  in  the  form  of  a  trust  and 
otherwise,  and  said  conspiracy  In  restraint 
of  trade  and  commerce,  then  and  there  among 
themselves  with  the  intent  of  restraining 
trade,  and  with  the  intent  of  restricting  the 
price  of  cotton,  cotton  seed,  and  seed  cotton, 
did  simultaneously  and  together  raise  and 
increase  the  charge  for  ginning  cotton  from 
the  price  theretofore  charged  since  the 
day  of  October,  1909,  of  $3.50  per  bale 


of  lint  cotton,  and  17  cents  per  hundred 
pdunds  of  seed  cotton,  to  the  price  of  $5  per 
bale  for  lint  cotton ;  that  said  charge  for 
ginning  seed  cotton  of  $5  per  bale  was  and 
is  an  unreasonable  price  and  charge  and  is 
and  was  then  and  there  by  said  defendants 
so  £xed  and  charged  with  the  intent  to  re- 
strain trade  and  commerce  then  and  there 
in  the  traffic  and  business  aforesaid,  and  was 
and  is  against  public  policy;  that  the  said 
refusal  by  said  defendants  to  gin  the  cotton 
of  buyers  other  than  the  said  defendants  was 
and  is  an  act  ot  discrimination  and  against 
public  policy,  with  the  intent  to  restrain 
trade  and  commerce  In  said  traffic  and  busi- 
ness then  and  there;  that  at  the  times  afore- 
said, the  gins  aforesaid'  of  the  said  defend- 
ants, at  the  said  place  and  in  the  said  com- 
munity aforesaid,  bad  the  facility  to  gin  the 
said  cotton  so  as  aforesaid  by  them,  said  de- 
fendants, refused  to  be  ginned;  that  the  said 
refusal  on  the  part  of  said  defendants  then 
and  there  was  not  the  rendition  of  their 
services  as  such  ginners  adequate  to  the  needs 
of  the  public,  and  that  all  of  the  said  acts, 
conspiracies,  combinations,  contracts,  and 
agreements  are  and  were  conspiracies,  con- 
tracts, combinations,  agreements,  and  acts  to 
restrain  trade  and  commerce  in  the  business 
and  traffic  of  cotton,  and  were  done  by  the 
defendants  then  and  there  contriving  and  In- 
tending unlawfully  and  feloniously  to  re- 
strain and  prevent  competition  among  the 
defendants,  ginners  and  purchasers  of  cot- 
ton, and  each  of  them  in  respect  to  such 
trade  in  cotton  and  the  products  thereof, 
and  with  the  intent  to  fix 'the  selling  price 
thereof,  and  contriving  and  intending  unlaw- 
fully to  deprive  the  public  of  the  advantages 
of  the  carrying  on  of  such  trade  through  the 
independent  action  of  the  defendants,  said 
ginners  of  cotton  aforesaid;  the  said  def end- 
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ants  R.  A.  Voae,  W.  O.  CawUion,  Cawthon 
Cotton  Company,  and  the  Southwestern  Cot- 
ton OU  Company  in  all  of  said  acts,  agree- 
tn^its,  combinations,  conspiracies  aforesaid, 
acting  in  and  through  P.  J.  Hess,  then  and 
there  their  agent  authorized  by  them,  said 
B.  A.  Vose,  W.  O.  Cawthon,  Cawthon  Cot- 
ton Company,  and  the  Southwestern  Cotton 
Oil  Company,  to  do  and  commit  the  said  acts 
aforesaid;  that  the  said  defendants  W.  H. 
Coyle  and  W.  H.  Coyle  Consolidated  Com- 
panies and  W.  H.  Coyle  Oil  Company  in  all 
of  the  said  acts,  conspiracies,  combbiatlons, 
agreements,  and  contracts  aforesaid  then 
and  there  acted  in  and  through  Ed  Snell, 
then  and  there  their  agent  authorized  by 
them,  said  W.  H.  Coyle,  W.  H.  Coyle  Con- 
solidated Companies,  and  W.  H.  Coyle  Oil 
Company,  to  do  all  of  said  acts  aforesaid; 
and  said  defendants  F.  R  Eoughton,  E. 
Cook,  A.  T.  Beuntlng,  and  Houghton  &  Doug- 
las Cotton  Company  in  all  of  said  acts,  con- 
spiracies, combinations,  agreements,  and  con- 
tracts acted  in  and  through  Ed  Stobaugh  au- 
thorized by  them,  said  F.  E.  Houghton,  B. 
Cook,  A.  T.  Beuntlng,  and  Houghton  &  Doug- 
las Cotton  Company,  to  do  all  of  said  acts 
aforesaid;  and  the  said  Ed  Stobaugh,  P.  J. 
Hess,  and  Ed  Snell,  being  then  and  there  in 
said  county  of  Logan  and  state  of  Oklahoma, 
did  then  and  there  unlawfully,  knowingly, 
willfully,  and  feloniously  engage  In  and  en- 
ter Into  said  aniawfnl  combination  and  con- 
spiracy, each  defendant  aforesaid  and  its 
aforesaid  agents  with  the  other  defendants 
and  their  aforesaid  agent,  to  restrain  trade 
carried  on  by  said  defendants  and  each  of 
them,  and  to  stop  and  hinder  any  and  all 
competition  theretofore  existing  then  and 
there  among  each  of  said  cotton  gin  owners 
and  operators  and  then  and  there  existing  at 
said  town  of  Crescent,  by  the  unification  of 
their  interest  in  the  purctiase  of  cotton,  seed 
cotton,  and  cotton  seed  in  the  said  town  of 
Crescent  in  the  following  manner  and  by  the 
following  means:  That  It  was  then  and  there 
by  said  defendants  and  among  them  and 
their  agents  understood  and  agreed  that  one- 
third  of  all  lint  cotton  ginned  from  cotton 
seed,  bought  and  sold,  transported  from, 
trafficked  In  and  dealt  in,  in  the  town  of 
Crescent  should  be  bought  by,  sold  to,  and 
acquired  by  each  of  the  following  defend- 
ants, to  wit,  W.  H.  Coyle  Consolidated  Com- 
panies and  W.  H.  Coyle  Oil  Company,  Hough- 
ton &  Do'jglas  Cotton  Company,  and  Caw- 
thon Cotton  Company;  that  likewise  and  at 
the  same  time  and  place  then  and  there  with 
the  said  intent  aforesaid  it  was  then  and 
there  agreed,  understood,  and  contracted 
among  said  defendants  and  their  agents  one 
with  another  that  one-third  of  all  of  the  cot- 
ton seed  ginned  from  said  cotton  in  said  town 
of  Crescent  should  be  sold  to,  bought  by,  and 
acquired  by  each  of  the  following  defendants, 
to  wit,  W.  H.  Coyle  Consolidated  Company 
and  W.  H.  Coyle  OH  Company,  Houghton  & 
Douglas  Cotton  Company,  and  the  Southwest- 


ern Cotton  011  Company;  that  said  Cawthon 
Cotton  Company  la  and  was  in  truth  and  In 
fact  the  ipurchasing  agent  of  lint  cotton,  and 
the  Southwestern  Cotton  OU  Company  the 
purchasing  agent  of  cotton  seed  in  the  town 
of  Crescent,  and  that  the  owners,  stockhold- 
ers, and  persons  Vho  owned  and  controlled 
the  Southwestern  Cotton  OU  Company  for 
the  acquisition  of  cotton  seed  and  the  mar- 
keting of  It  owned  and  controUed,  substan- 
tially then  and  there,  the  Cawthon  Cotton 
Company  for  the  acquisition  of  lint  cotton 
and  trafficking  In  It,  with  the  Intent  and 
purpose  that  In  aU  of  the  products  of  cot- 
ton and  cotton  seed  In  the  town  of  Crescent 
one-third  of  aU  shonld  go  to  each  of  the  said 
corporations  and  combinations  aforesaid ;-  the 
said  Houghton  &  Douglas  Cotton  Company 
being  a  dealer  in  both  cotton  and  cotton  secid, 
and  the  said  W.  H.  Coyle  Consolidated  Com- 
panies being  then  and  there  a  dealer  In  both 
lint  cotton  and  cotton  seed,  and  In  aU  of 
said  acts  with  the  Intent  aforesaid  by  the 
unification  of  the  Interests  of  defendants  in 
the  purchase  of  cotton  and  the  products 
thereof,  in  the  said  town  of  Crescent,  to  pre- 
vent competition  in  cotton  and  the  products 
thereof  by  any  person  other  than  the  defend- 
ants and  their  agents,  to  the  Intent  and  effect 
that  said  defendants  and  their  agents  might 
purchase  lint  cotton  and  cotton  seed  at  the 
cheapest  possible  figure  and  might  restrain 
trade  and  commerce  and  restrict  the  price  of 
such  cotton,  cotton  seed,  and  the  products 
thereof,  against  public  poUcy,  not  adequate 
to  the  needs  of  the  public  by  said  discrimina- 
tion and  said  unreasonable  charges  for  gin- 
ning, contrary  to  the  form  of  the  statute  In 
such  case  made  and  provided  and  against 
the  peace  i^nd  dignity  of  the  state  of  Okla- 
homa. Chas.  West,  Attorney  General. 
James  Hepburn,  County  Attorney,  Logan 
County." 

On  their  arraignment,  the  defendants  in- 
terposed demurrers  to  the  indictments.  The 
grounds  of  the  demurrers  filed  by  the  several 
defendants  in  each  case  are  the  same,  as 
follows :  "(1)  That  the  grand  Jury  by  which 
said  indictment  was  found  had  no  legal  au- 
thority to  inquire  into  the  offense  charged 
by  reason  of  Its  not  being  within  the  legal 
Jurisdiction  of  the  county.  (2)  That  said 
Indictment  does  not  substantially  conform  to 
the  requirements  of  the  Code  of  Criminal 
Procedure  of  the  state  of  Oklahoma,  nor  to 
the  act  entitled  'Trusts  and  Combinations,' 
being  chapter  113  of  the  Compiled  Laws  of 
Oldaboma  1909,  nor  to  any  other  law  or 
statute  of  said  state.  (3)  That  more  than 
one  offense  is  charged  or  sought  and  attempt- 
ed to  be  charged  in  the  indictment.  (4)  That 
the  facts  stated  do  not  constitute  a  public 
offense.  (5)  That  the  Indictment  contains 
matter  which,  If  true,  would  constitute  a 
legal  justification  or  excuse  of  the  offense 
charged  and  a  legal  bar  to  the  prosecution. 
(6)  Because  it  appears  from  the  face  of  said 
Indictment  that  the  statute  of  the  state  of 
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Oklahoma,  npon  which  the  Indictment  is 
based,  Is  In  conflict  with  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States  and  deprives  this  defendant  of  the 
benefits  guaranteed  him  by  said  amendment, 
wherein  It  is  provided  that  no  state  shall 
make  or  enforce  any  law  wiilch  shall  abridge 
the  priyileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

Both  cases  were  argued  and  submitted  to- 
gether fii  the  district  court,  and  the  court 
passed  on  the  demurrers  to  the  Indictmentb 
In  both  cades  at  the  same  time. 

In  the  first  case  the  court  gave  judgment 
as  follows:  "The  court  Is  of  the  opinion  that 
said  demurrers  ought  to  be  sustained,  and 
hereby  sustains  said  separate  demurrers  to 
the  Indictment.  And  thereupon  the  court 
rendered  judgment  for  the  defendants  dis- 
charging them  hence  without  day." 

In  the  second  case  the  court  gave  judg- 
ment as  follows:  "The  court  is  of  the  opin- 
ion that  said  demurrers  ought  to  be  sus- 
tained. And  the  court  hereby  sustains  the 
separate  demurrer  of  each  of  said  defend- 
ants and  orders  the  defendants  in  said  cause 
held  under  their  present  bonds  until  the  mat- 
ter of  making  an  unlawful  discrimination 
may  be  submitted  to  another  grand  jury  of 
this  court." 

Judging  from  the  opinion  of  the  court  as 
set  forth  in  the  defendants'  brief,  the  court's 
reasons  for  sustaining  the  demurrers  may  be 
in  substance  briefly  stated  as  follows:  The 
Indictment  in  the  first  case  is  defective  be- 
cause: First,  no  time  is  alleged  when  the  of- 
fense was  committed;  second,  because  of  du- 
plicity, more  than  one  offense  being  charged; 
third,  the  law  under  which  the  Indictment 
was  drawn  is  unconstitutional,  or,  at  least, 
insufficient  npon  which  to  predicate  a  crime. 
The  indictment  in  the  second  case  is  defec- 
tive: E^rst,  because  of  duplicity,  more  than 
one  otfensa  being  charged;  second,  because 
the  law  under  which  the  indictment  was 
drawn  is  unconstitutional,  or,  at  least,  insuf- 
ficient upon  which  to  predicate  the  crime  at- 
tempted to  be  charged.  Exceptions  to  the 
judgments  sustaining  the  demurrers  were 
taken  and  allowed.  The  judgments  were  en- 
tered January  31,  1910.  The  state  appealed 
from  the  judgment  in  each  case,  and  in  the 
petitions  in  error  aver:  "That  there  was  er- 
ror in  the  action  of  the  district  court  In  sus- 
taining the  demurrers  of  the  defendants  to 
the  indictment,  all  of  which  more  clearly  ap- 
pears from  the  case-made." 

The  causes  were  by  agreement  treated  as 
consolidated,  and  by  order  of  the  court  ad- 
vanced and  assigned  for  oral  argument  and 
final  submission  at  the  November,  1010,  term, 
at  which  time  the  cause  was  briefed  and  ar- 
gued orally.    Subsequently  the  order  of  sub- 


mission was  set  aside,  and  tlie  cause  came 

on  in  regular  order  for  final  submission. 
Owing  to  the  great  importance  of  the  ques- 
tions involved,  and  a  change  in  the  personnel 
of  the  court  and  because  of  the  decision  of 
the  Supreme  Court  of  the  United  States  on  a 
cognate  question,  it  was  ordered  ttiat  the 
cause  be  again  assigned  for  oral  argument. 
At  the  November,  1911,  term  the  cause  was 
again  argued  orally,  and  very  able,  elaborate, 
and  extensive  briefs  submitted  by  counsel 
for  defendants,  and  the  Attorney  GeneraL 

Chas.  West,  Atty.  Gfen.,  and  James  Hep- 
bum,  Co.  Atty.  (0.  3.  Davenport,  of  counsel), 
for  the  State.  Dale,  Bierer  ft  Hegier,  C.  O. 
Homor,  Flynn,  Ames  4  Chambers,  and  Deve- 
reux  &  Hlldreth,  for  defendants  in  error. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  defendants  were  Indicted  In 
the  district  court  of  Logan  county  in  two 
cases,  October  23,  1909,  for  violations  of  sec- 
tion 1,  art.  1,  c.  83,  act  approved  June  lO, 
1908,  p.  750,  Session  Laws  (section  8800,  Sny- 
der's St.  1909). 

On  arraignment  each  of  the  defendants  in- 
terposed and  filed  separate  demurrers  exact- 
ly identical  in  each  case.  Upon  considering 
the  demurrers,  the  court  gave  judgment  in 
each  case  sustaining  the  same.  From  said 
judgments  the  state  appeal^. 

Section  44,  art.  5,  of  our  state  Constitu- 
tion, prescribes:  "Tlie  Legislature  shall  de- 
fine what  is  an  unlawful  combination,  mo- 
nopoly, trust,  act,  or  agreement,  in  restraint 
of  trade,  and  enact  laws  to  punish  persons 
engaged  I"  any  unlawful  combination,  mo- 
nopoly, ti  .,  act,  or  agreement,  in  restraint 
of  trade,  or  composing  any  such  monopoly, 
trust,  or  combination." 
'  The  title  and  text  of  the  act  passed  pur- 
suant to  the  constitutional  direction  is  as 
follows: 

"An  act  to  define  a  trust,  monopoly,  un- 
lawful combination  in  restraint  of  trade;  to 
provide  civil  and  criminal  penalties  and  pun- 
ishment for  violation  thereof  and  damages 
thereby  caused;  to  regulate  such  trusts  and 
monopolies;  to  promote  free  competition  for 
all  classes  of  business  in  the  state;  and  de- 
claring an  emergency.   . 

"Be  it  enacted  by  the  people  of  the  state 
of  Oklahoma. 

"Section  1.  That  every  act,  agreement,  con- 
tract, or  combination  in  the  forin  of  trust,  or 
otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  within  this  state,  .which  is 
against  public  policy,  is  hereby  declared  to 
be  illegal. 

"See.  2.  If  the  Attorney  General,  shall  have 
sufficient  evidence  that  the  provisions  of  the 
Constitution,  or  any  law  pursuant  thereto 
against  the  establishment  or  maintenance  of 
any  trust,  monopoly  or  unreasonable  restraint 
of  trade,  or  any  violation  of  this  act,  or  any 
of  its  provisions,  are  about  to  be  or  have 
been  violated  by  any  person,  firm,  corpora- 
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tlon  or  association  engaged  In  any  qnasl- 
pnbllc  bnslnesa  or  having  a  virtual  monopoly 
«f  any  commodity  or  business  with  the  In- 
tention or  effect  of  destroying  competition  or 
restraining  trade,  contrary  to  the  provisions 
of  this  act,  he  may  file  Information  In  the 
Supreme  CSonrt,  and  by  proceeding  as  against 
nuisance,  enjoin  and  restrain  said  combina- 
tion or  arrangement,  or  any  of  its  members, 
or  by  a  proceeding  analogous  to  libel,  cause 
any  or  all  the  personal  property  of  said  of- 
fending person,  firm  or  corporation  or  asso- 
ciation, used  or  to  be  used,  in  whole  or  in 
part,  In  any  transaction  which,  in  effect  or 
Intent,  binders  competition,  or  unreasonable 
restriction  of  trade,  to  be  forfeited  to  the 
state  In  the  discretion  of  the  court,  together 
with  all  the  commodities  In  the  possession 
or  cmtrol  of  such  offending  corporation,  per- 
son, firm  or  association,  used  or  intended  for 
such  use  in  violation  of  the  Constitution  or 
laws  pursuant  thereto,  or  this  act;  and  may 
take  both  said  proceedings.  Upon  the  filing 
of  such  petition,  or  at  any  time  thereafter, 
the  Attorney  General  may  apply  for  an  in- 
junction i>ending  the  action,  and  the  appoint- 
ment of  a  receiver  for  any  or  all  of  the  prop- 
erty of  such  person,  firm,  corporation  or  as- 
sociation. Upon  such  application,  the  coart, 
or  a  majority  of  the  Judges  thereof.  If  in  va- 
cation, is  authorized  to  issue  a  restraining 
order  pending  the  action,  enjoining  the  de- 
fendant or  defendants  from  In  any  way 
changing  the  bnsiness,  records,  boolis.  Instru- 
ments or  property  to  them  belonging,  or  by 
them  used,  directly  or  indirectly,  and  issue 
a  mie  to  show  cause  why  a  receiver  should 
not  be  appointed,  and  after  notice  of  such 
mIe  shall  have  been  served  on  the  defendant 
or  defendants  or  any  managing  agent  of  said 
defendant  or  defendants  within  this  state, 
and  an  opportunity  to  be  heard  having  been 
given,  said  receiver  may  be  appointed  in  the 
discretion  of  the  court,  to  talte  charge  of  the 
property  of  the  defendant  or  defendants  so 
notified.  Such  receiver  shall  preserve  said 
property  free  from  any  illegal  arrangement 
until  the  termination  of  the  litigation,  and 
thereafter  to  dispose  of  the  same  according 
to  law,  or  any  other  remedy  may  be  applied, 
or  both,  to  more  effectually  produce  and  con- 
summate such  preservation  or  forfeiture  or 
both;  and  said  court  shall  be  authorized  by 
appointed  master  in  chancery,  or  otherwise. 
In  its  discretion,  to  receive  evidence  in  any 
county  In  the  state,  according  to  the  rules 
of  dvU  procedure,  and  make  findings  of  fact 
thereon  for  said  court;  and  said  master  in 
chancery  shall  have  compulsory  process  for 
witnesses,  and  the  production  of  books  and 
papers  from  any  part  of  the  state,  and  for 
this  purpose  the  executive  o£Scers  of  the  said 
court,  or  any  of  the  district  courts  of  this 
state,  shall  be  empowered  to  serve  mesne  and 
final  process;  and  the  services  of  said  master 
in  chai'cery,  or  other  person  appointed  by  the 
court,  shall  be  paid  for  as  costs  by  the  losing 


parties  In  said  cause,  in  an  amount  equal  to 
the  fees  that  would  have  been  earned  therein 
if  a  notary  public  had  received  said  testi- 
mony, together  with  a  sum  of  not  exceeding 
ten  dollars  ($10.00)  per  day,  in  the  discre- 
tion of  the  court,  and  the  actual  expenses  for 
each  day  that  testimony  is  actually  rec^ved, 
and  testimony  and  evidence  In  such  action 
may  also  be  taken  by  deposition  anywhere 
within  or  without  this  state,  as  in  civil  ac- 
tions In  the  district  court  In  the  event  of  a 
violation  of  any  order  of  the  eonrt  therein, 
and  a  proceeding  grows  out  of  the  same  in 
the  natnre  of  contempt.  If  the  defendant  de- 
mand a  trial  by  Jury,  the  court  may  transfer 
the  said  contempt  proceedings  to  any  dis- 
trict court  of  the  state  for  trial  by  Jury 
and  a  verdict,  but  the  Judgment,  if  any,, 
shall  be  rendered  by  said  Supreme  Court, 
and  sentence,  if  proper,  passed  by  It.  Ilils 
proceeding  shall  be  In  addition  to,  and  cum- 
ulative as  to  any  other  provisions  of  the 
law  applicable  to  the  same  situation.  Pro- 
vided, that  the  appointment  of  such  re- 
ceiver may  be  stayed,  or  after  appointment 
and  possession  taken  the  receiver  sliall  be 
discharged,  upon  the  defendant  giving  l>ond 
in  an  amount,  and  with  the  sureties  to.  be 
approved  by  said  court  or  a  Justice  thereof, 
conditioned  for  the  payment  of  all  damages 
and  costs  which  may  be  assessed  against 
the  defendant  In  said  proceeding  in  favor  of 
the  state,  or  any  officer  or  person. 

"Sec.  8.  Any  person,  firm,  corporation  or 
association,  who  shall  be  injured  in  his  or 
their  business  or  property  by  any  other  per- 
son, firm,  corporation  or  association,  by  rea- 
son of  anything  forbidden,  or  declared  to 
l>e  unlawful  by  this  act,  may  sue  therefore 
in  the  courts  of  this  state,  and  shall  recover 
threefold  the  damages  by  him  or  them  sus- 
tained, and  the  cost  of  suit,  and  a  reasonabl* 
attorney's  fee,  to  be  fixed  by  the  court, 

"Sec.  4.  Every  foreign  corporation,  as  weU 
as  every  foreign  association  exercising  any 
of  the  powers,  franchises  or  functions  of  a 
corporation  In  this  state,  violating  any  of  the 
provisions  of  this  act,  is  hereby  denied  the 
right  and  prohibited  from  doing  business  In 
this  state,  and  the  secretary  of  state,  upon 
the  order  of  the  corporation  commission,  or 
any  competent  court,  made  after  due  notice. 
and  In  due  course  of  law,  shall  revoke  the 
license  of  any  such  corporation  or  associa- 
tion heretofore  authorized  to  do  business  in 
this  state. 

"Sec.  5.  It  shall  be  unlawful  ifor  any  per- 
son, firm,  corporation  or  association  engaged 
In  the  production,  manufacture,  distribution 
or  sale  of  any  commodity  of  general  use,  or 
rendering  any  service  to  the  public,  to  dis- 
criminate between  different  persons,  firms, 
associations  or  corporations,  or  different  sec- 
tions, communities  or  cities  of  the  state  by 
selling  such  commodity,  or  rendering  such 
service  at  a  lower  rate  in  one  section,  com- 
munity, or  city  than  another,  oi  at  the  same 
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rate  or  price  at  a  point  away  from  that  of 
production  or  manufacture  as  at  the  place  of 
production  or  manufacture,  after  making  due 
allowance  for  the  difference,  if  any,  in  the 
grade,  quantity  or  quality,  and  in  the  actual 
costs  of  transportation  from  the  point  of  pro- 
duction or  manufacture,  if  the  efTect  or  In- 
tent thereof  is  to  establish  or  maintain  a 
virtual  monopoly  hindering  competition,  or 
restriction  of  trade. 

"Sec.  6.  Any  person  who  shall  violate  any 
of  the  provisions  of  this  act,  or  talce  part, 
or  aid,  or  advise  In  the  violation  of  any  such 
provisions,  or  who  shall,  as  officer,  manager, 
director,  agent,  servant  or  employe  of  any 
firm,  corporation  or  association,  knowingly 
carry  out  any  of  the  stipulations,  purposes, 
prices,  rates,  or  furnish  any  information, 
knowingly,  to  assist  in  carrying  out  such 
purposes,  or  in  pursuance  thereof,  in  viola- 
tion of  said  provisions,  shall  be  punished  by 
a  fine  of  not  less  than  fifty  dollars,  nor  more 
than  ten  thousand  dollars,  and  by  Impris- 
onment not  less  than  ten  days,  nor  more 
than  ten  years,  at  the  discretion  of  the  court; 
and  each  day's  violation  of  the  provisions, 
or  any  of  them,  of  this  act,  shall  constitute  a 
separate  offense.  And  any  sum  which  might 
be  assessed  as  a  fine  by  way  of  punishment 
for  a  crime  as  In  this  act  provided,  may  be 
recovered  by  the  state  as  a  penalty  in  civil 
action  In  addition  to,  or  Irrespective  of,  the 
assessment  and  assessability  of  said  fine,  ei- 
ther, before,  after,  or  simultaneously  with 
the  pendency  of  said  criminal  action. 

"Sec.  7.  In  Any  indictment  or  information 
for  any  offense  named  In  this  act,  it  is  suffi- 
cient to  state  the  purpose  or  facts  of  the 
trust,  monopoly,  unlawful  combination  in  re- 
straint of  trade  or  commerce,  and  that  the 
accused  is  a  member  of,  acted  with,  or  in 
pursuance  of  it,  or  aided  or  assisted  in  car- 
rying out  its  purpose  without  giving  its 
iiame,  or  description  or  stating  how,  .when 
or  where  it  was  created. 

"Sec.  8.  It  shall  be  the  duty  of  the  court 
before  whom  any  proceeding  under  this  act 
may  be  brought,  upon  the  application  of  the 
Attorney  General,  to  cause  to  be  Issued  by 
the  clerk  of  said  court  subpoenas  for  such 
witnesses  as  may  be  named  in  the  applica- 
tion, and  cause  the  same  to  be  served  by  the 
sheriff  of  the  county  where  or  whither  such 
subpoena  is  issued;  and  such  witnesses  shall 
be  compelled  to  appear  before  such  court  or 
judge,  at  the  time  and  place  set  forth  in  the 
subpoena,  and  shall  be  compelled  to  testify 
as  to  any  knowledge  they  may  have  of  the 
violations  of  any  of  the  provisions  of  this 
act ;  and  any  witness  who  fails  or  refuses  to 
attend  and  testify  shall  be  punished  as  for 
contempt,  as  provided  by  law.  Any  person 
so  subpoenaed  and  examined,  shall  not  be 
liable  to  criminal  prosecution  for  any  viola- 
tion of  this  act  about  which  he  may  testify, 
neither  shall  the  evidence  of  any  such  witness 
be  used   against   him  lu  any  criminal  pro- 


ceeding. The  evidence  of  all  the  witnesses 
shall,  at  the  option  of  the  Attorney  General, 
be  taken  down  and  shall  be  transcribed 
and  placed  in  the  hands  of  the  Attorney 
General,  and  he  shall  be  authorized  to  pros- 
ecute such  violator  or  violators  of  this  act  as 
the  testimony  so  taken  shall  disclose,  wit- 
nesses subpoenaed  as  provided  in  this  act, 
shall  be  compelled  to  attend  from  any  coun- 
ty in  the  state. 

"Sec.  9.  It  shall  be  the  duty  of  the  county 
attorney  of  the  several  counties  of  this  state, 
as  well  as  the  Attorney  General  of  the 
state,  to  prosecute  all  actions  to  enforce  the 
criminal  provisions  of  this  act. 

"Sec.  10.  It  shall  be  unlawful  for  any  per- 
son, partnership,  firm,  association,  corpora- 
tion or  Joint  stock  company,  or  agent  there- 
of, to  issue,  or  to  own  trust  certificates,  or 
for  any  person,  firm,  partnership,  association,, 
joint  stock  company  or  corporation,  agent, 
officer,  employe,  or  the  director  or  stockhold- 
ers of  any  corporation,  association  or  joint 
stock  company  to  enter  into  any  combina- 
tion, contract  or  agreement  with  any  person 
or  persons,  corporations  or  associations,  firm 
or  firms,  partnership  or  partnerships,  or  with 
any  stockholder,  director  or  officer,  agent  or 
employe  of  the  same,  the  purpose  or  effect 
of  which  combination,  contract  or  agreement 
shall  be  to  place  the  management  or  control 
of  such  combination  or  combinations,  or  the 
conduct  or  operation  of  the  same,  or  the  out- 
put or  manufactured  product  thereof,  or  the 
marketing  of  the  same  in  the  hands  of  any 
trust  or  trustees,  holding  corporation  or  as- 
sociation, firm  or  committee,  with  the  in- 
tent or  effect  to  limit  or  fix  the  price  or 
lessen  the  production  or  sale  of  any  product 
or  article  of  commerce,  or  the  use  or  con- 
sumption of  the  same,  or  to  prevent,  restrict, 
limit  or  diminish  the  manufacture  or  output 
of  any  such  article  of  commerce,  use  or  con- 
sumption, and  every  person,  firm,  partner- 
ship, association,  joint  stock  company  or  cor- 
poration or  any  agent,  employe,  officer  or 
director  of  the  same,  that  shall  enter  Into 
any  such  combination,  contract,  management 
or  agreement  for  the  purpose  aforesaid,  shall 
be  deemed  and  adjudged  guilty  of  con- 
spiracy in  restraint  of  trade,  and  punished 
as  provided  for  in  section  6  of  this  act,  in 
so  far  as  applicable,  provided,  this  section 
shall  not  be  construed  to  extend  beyond  the 
scope  and  meaning  of  section  1  of  this  act. 

"Sec.  11.  Every  corporation  who  shall 
own,  hold  or  control,  in  any  manner  what- 
ever, the  stock  of  any  competitive  corpora- 
tion or  corporations  engaged  in  the  same 
kind  of  business,  in  or  out  of  this  state,  in 
violation  of  the  Constitution  and  laws  of  this 
state,  shall  forfeit  its  charter  or  license  to 
do  business  in  this  state,  and  shall  be  sub- 
ject to  a  penalty  of  not  less  than  one  thou- 
sand dollars,  nor  more  than  ten  thousand 
dollars,  to  be  recovered  at  the  suit  of  the 
state  in  any  court  of  competent  Jurisdiction. 

"Sec.  12,  Whenever   any  corporation   cre- 
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ated  under  the  lews  of  tbis  state,  or  any  for- 
eign corporation  authorized  to  do  business 
In  this  state  shall  violate  any  law  of  this 
state,  for  the  violatloa  of  which  fines,  pen- 
alties or  forfeitures  are  provided,  all  proper- 
ty of  such  corporation  within  this  state  at 
the  time  of  such  violation,  or  which  may 
hereafter  come  within  this  state,  shall,  by 
reason  of  such  violation,  become' liable  for 
sncfa  fines  or  penalties,  and  for  all  costs  of 
suit,  and  of  collection.  The  state  of  Okla- 
homa Bliall  have  a  lien  on  all  such  property 
from  the  date  that  suit  shall  be  instituted 
by  the  Attorney  Oeneral  in  any  court  of 
competent  jurisdiction  within  this  state  for 
the  purpose  of  forfeiting  the  (diarter  or  can- 
celling the  permit  of  such  corporation,  or  for 
the  recovery  of  such  fines  or  penalties,  the 
institution  of  such  suit  for  the  recovery  of 
mich  fines,  penalties  or  forfeitures  shall 
constitute  notice  of  such  lien. 

"Sec.  18.  Whenever  any  business,  by  rea- 
son of  its  nature,  extent,  or  the  existence  of 
a  virtual  monopoly  therein,  is  such  that  the 
public  muKt  use  the  same,  or  its  services,  or 
the  consideration  by  it  given  or  taken  or  of- 
fered, or  the  commodities  bought  or  sold 
therein  are  offered  or  taken  by  purchase  or 
sale  in  such  a  manner  as  to  make  it  of  puU- 
11c  consequence,  or  to  affect  the  community 
at  large  as  to  supply,  demand  or  price  or 
rate  thereof,  or  said  business  is  conducted 
in  violation  of  the  first  section  of  this  act, 
said  business  is  a  public  business,  and  sub- 
ject to  be  controlled  by  the  state,  by  the 
corporation  commission  or  by  an  action  in 
any  district  court  of  the  state,  as  to  all  of 
its  practices,  prices,  rates  and  charges.  And 
it  is  hereby  declared  to  be  the  duty  of  any 
person,  firm  or  corporation  engaged  in  any 
public  business  to  render  its  services  and 
offer  its  commodities,  or  either,  upon  reason- 
able terms  without  discrimination  and  ade- 
qoately  to  the  needs  of  the  public,  consider- 
ing the  facilities  of  said  business. 

"Sec.  14.  In  all  prosecutions  or  proceed- 
higs  under  this  act,  it  shall  be  sufficient  to 
prove  that  a  trust,  monopoly,  combination  in 
restraint  of  trade  or  commerce  existed  with- 
out the  period  not  barred  by  the  statute  of 
limitations,  and  was  continued  in  any  form 
into  and  during  any  portion  of  the  period 
not  so  barred,  and  that  the  defendant  be- 
longed to  it,  or  acted  for  or  in  connection 
with  it  without  proving  all  the  members  be- 
longing to  it,  or  proving  or  produclug  any 
article  or  agreement  or  any  written  Instru- 
ment on  which  it  may  have  been  based,  or 
tliat  it  was  evidenced  by  any  written  instru- 
mmt  at  all. 

"Sec.  15.  Any  violation  of  this  act,  com- 
mitted before  its  passage,  and  continued  In 
any  illegal  form  after  Its  passage,  is  within 
its  terms. 

"Sec.  16.     The  remedies  provided  by  this 
act  arc  applicable  to  all  pending  actions. 
"Sec  17.  Nothing  in  this  act  shall  abridge 


or  alter  any  remedy  or  remedies  now  or  here- 
after existing,  either  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies. 

"Sec.  18.  An  emergency  is  hereby  declared 
to  exist  for  the  passage  of  this  act,  'for  the 
preservation  of  the  public  safety  of  this 
state,  and  this  act  shall  be  in  force  and  ef- 
fect from  and  after  its  passage  and  approval. 

"Approved  June  10,  1908." 

Section  2  of  article  2,  chapter  53,  act  ap- 
proved June  6,  1908,  Session  Laws,  p.  514 
(section  4042,  Snyder's  St),  being  entitled: 
"An  act  to  prohibit  any  person  or  corporation 
in  this  state  from  causing  or  compelling  any 
person  or  persons  to  enter  into  an  agreement 
not  to  join  or  be  a  member  of  any  labor  or- 
ganization as  a  condition  of  such  person  se- 
curing employment  or  continuing  in  the  em- 
ployment of  such  corporation ;  declaring  that 
no  agreement,  combination  or  contract  be- 
tween two  or  more  persons  to  do  or  to  pro- 
cure to  be  done,  or  not  to  do  or  procure  to  be 
done,  certain  acts,  shall  be  deemed  as  crim- 
inal ;  to  prohibit  false  or  deceptive  represen- 
tations by  employers  of  labor ;  to  prevent  the 
guarding  of  other  persons  or  property  with 
arms  or  deadly  weapons,  except  as  permitted 
by  this  act;  to  provide  for  the  right  of  recov- 
ery or  all  damages  workmen  may  sustain  in 
consequence  of  false  or  deceptive  representa- 
tion in  the  employment  of  such  persons ;  and 
to  provide  penalties  for  violations  of  the  pro- 
visions of  this  act" — is  in  these  words:  "Sec. 
2.  No  agreement,  combination  or  contract  by , 
or  between  two  or  more  persons  to  do  or 
procure  to  be  done,  or  not  to  do  or  procure 
to  be  done,  any  act  in  contemplation  or  fur- 
therance of  any  trade  dispute  between  em- 
ployers and  employes  in  the  state  of  Okla- 
homa, shall  be  deemed  as  criminal  nor  shall 
those  engaged  therein  be  indicted  or  other- 
wise punishable  for  the  crime  of  conspiracy, 
if  such  act  committed  by  one  person  would 
not  be  punishable  as  a  crime,  nor  shall  such 
agreement,  combination  or  contract  be  con- 
sidered as  in  restraint  of  trade  or  com- 
merce, nor  shall  any  restraining  order  or 
injunction  be  issued  with  relation  thereto. 
Nothing  in  this  act  shall  exempt  from  pun- 
ishment otherwise  than  is  herein  excepted, 
any  person  guilty  of  conspiracy  for  which 
punishmei)t  la  now  provided  by  an  act  of  the 
Legislature,  but  such  act  of  the  Legislature 
shall  as  to  the  agreement,  combination  and 
contracts  hereinbefore  referred  to,  l>e  con- 
strued as  if  this  act  was  therein  contained: 
Provided,  that  nothing  in  this  act  shall  be 
construed  to  authorize  force  or  violence." 

The  principal  proposition  advanced  by  the 
learned  counsel  for  the  defendants  is  that 
the  act  of  June  10,  1908,  commonly  called 
the  Anti-Trust  Act,  is  unconstitutional:'  First. 
Because  the  words  in  section  1,  "which  is 
against  public  policy,"  limit  the  provisions 
of  the  act  to  such  acts  as  are  against  public 
policy..    That  therefore  organized  labor   is. 
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exempt  from  Its  reetrictlons  by  reason  of  tbe 
provisions  of  section  2,  art.  2,  of  the  act  of 
June  6,  1908,  commonly  called  the  Labor 
Act,  which  counsel  Insist,  in  efCect,  makes 
any  agreement,  combination,  or  contract, 
which  Would  be  illegal  under  the  provisions 
of  the  Anti-Trust  Act,  legal  and  not  In  vio- 
lation of  any  law  if  it  is  done  in  contem- 
plation or  In  furtherance  of  any  trade  dis- 
pute, as  such  combinations  of  labor  would 
not  be  against  the  public  policy  of  the  state 
as  declared  by  Its  laws,  or  by  any  law  which 
might  thereafter  be  passed  which  would  de- 
clare lawful  any  act  which  under  the  provi- 
sions of  the  Anti-Trust  Act,  without  specific 
legislation  to  the  contrary,  would  be  Illegal. 
That  the  Anti-Trust  Act  thus  deprives  the 
citizens  of  the  state  to  whom  its  provision^ 
do  apply  of  the  equal  protection  of  the  laws, 
in  violation  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States. 
Second.  Because  it  denies  those  engaged  in 
any  business  which  might  be  held  to  be  quasi 
public  business  of  the  equal  protection  of  the 
laws,  and  deprives  them  of  their  property 
without  due  process  of  law  by  reason  of 
the  enormity  of  its  penalties,  In  violation  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States. 

[1]  The  question  presented  for  decision  is 
whether  the  aforesaid  enactments  are  con- 
trary to  the  Constitution  of  the  United 
States,  and  null  and  void  on  account  of  be- 
ing in  comtraventlon  of  the  fourteenth 
amendment  thereof. 

Speaking  generally,  it  may  be  said  that 
this  branch  of  jurisprudence,  which  permits 
the  courts  to  pronounce  an  act  of  the  Legis- 
lature null  and  void  because  in  conflict  with 
provisions  of  the  Constitution,  Is  peculiar  to 
American  institutions,  and  It  has  been  de- 
clared by  a  distinguished  writer  that  the 
discussion  of  that  head  of  constitutional  law, 
prescribing  bounds  which  the  I«glslature  It- 
self cannot  transcend,  Is  peculiar  to  Ameri- 
can jurisprudence.  Sedgw.  Stat,  and  Const. 
L.  405. 

[2]  A  further  well-settled  principle  of 
American  jurisprudence  is  that  the  courts 
cannot  annul  or  pronounce  void  any  act  of 
the  Legislature  upon  any  other  ground  than 
that  of  repugnancy  to  the  Constitution  of 
the  United  States,  or  of  the  state. 

[3]  Says  Jndge  Cooley:  "Nor  can  a  court 
declare  a  statute  unconstitutional  and  void 
solely  on  the  ground  of  unjust  and  oppressive 
provisions,  or  because  it  is  supposed  to  vio- 
late the  natural,  social,  or  political  rights  of 
the  citizen,  unless  it  can  be  shown  that  such 
injustice  is  prohibited  or  such  rights  guar- 
anteed or  protected  by  the  Constitution.  The 
rule  of  law  ui>on  this  subject  appears  to  be 
that,  except  where  the  Constitution  has  im- 
posed limits  upon  the  legislative  power,  it 
must  be  considered  as  practically  absolute, 
whether  it  operate  according  to  natural  jus- 
tice or  not  in  any  particular  case.  The 
courts  are  not  the  guardians  of  the  rights 


of  the  people  of  the  state,  except  as  those 
rights  are  secured  by  some  constitutional  pro- 
vision which  comes  within  the  judicial  cog- 
nizance. The  protection  against  unwise  or 
oppressive  legislation  within  constitutional 
bounds  is  by  an  appeal  to  the  justice  and  pa- 
triotism of  the  representatives  of  the  people. 
If  this  fail,  the  people  in  their  sovereign  ca- 
pacity can  correct  the  evil;  but  courts  can- 
not assume  their  rights.  The  judiciary  can 
only  arrest  the  execution  of  a  statute  when 
it  conflicts  with  the  Constitution.  It  cannot 
run  a  race  of  opinions  upon  points  of  right, 
reason,  and  expediency  with  the  lawmaking 
power.  Any  legislative  act  which  does  not 
encroach  upon  the  powers  apportioned  to 
the  other  departments  of  the  government, 
being  prima  facie  valid,  must  be  enforced, 
unless  restrictions  upon  the  legislative  au- 
thority can  be  pointed  out  in  the  Constitu- 
tion, and  the  case  shown  to  come  within 
them.  The  government  of  the  United  States 
is  one  of  enumerated  powers;  the  govern- 
ment of  the  states  are  possessed  of  all  the 
general  powers  of  legislation.  When  a  law 
of  Congress  is  assailed  as  void,  we  look  in 
the  national  Constitution  to  see  If  the  grant 
of  specified  powers  is  broad  enough  to  em- 
brace it ;  but,  when  a  state  law  is  -attacked 
on  the  same  ground,  It  Is  presumably  valid 
In  any  case,  and  this  presumption  Is  a  con- 
clusive one,  unless  in  the  Constitution  of  the ' 
United  States  or  of  the  state  we  are  able 
to  discover  that  it  Is  prohibited.  We  look  in 
the  Constitution  of  the  United  States  for 
grants  of  legislative  power,  but  In  the  Con- 
stitution of  the  state  to  ascertain  if  any  lim- 
itations have  been  imposed  upon  the  complete 
power  with  which  the  legislative  department 
of  the  state  was  ves):ed  in  its  creation.  Con- 
gress can  pass  no  laws  but  such  as  the 
Constitution  authorizes,  either  exi)ressly  or 
by  clear  implication ;  while  the  state  I^egis- 
lature  has  jurisdiction  of  all  subjects  on 
which  its  legislation  is  not  prohibited.  It 
has  been  said  by  an  eminent  jurist  that  when 
courts  are  called  upon  to  pronounce  the  in- 
validity of  an  act  of  legislation,  passed  vdth 
all  the  forms  and  ceremonies  requisite  to 
give  it  the  force  of  law,  they  will  approach 
the  question  with  great  caution,  examine  It 
in  every  possible  aspect,  and  ponder  upon  it 
as  long  as  deliberation  and  patient  attention 
can  throw  any  new  light  upon  the  subject, 
and  never  declare  a  statute  void,  unless  the 
nullity  and  invalidity  .of  the  act  are  placed, 
in  their  judgment,  beyond  reasonaMe  doubt. 
A  reasonable  doubt  must  be  solved  in  favor 
of  the  legislative  action,  and  the  act  be  sus- 
tained. The  question  whether  a  law  be  void 
for  its  repugnancy  to  the  Constitution  Is  at 
all  times  a  question  of  much  delicacy,  which 
ought  seldom,  if  ever,  to  be  decided  in  the 
affirmative  in  a  doubtful  case.  The  court, 
when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  Its  station 
could  it  be  unmindful  of  the  solemn  obllga- 
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tlon  which* that  station  imposes;  bnt  it  is 
not  on  slight  implication  and  vague  conjecture 
that  the  L«Klslnture  is  to  be  pronounced  to 
have  transcended  its  powers,  and  its  acts  to 
be  considered  as  Toid.  The  opposition  I>e- 
tween  the  Constitution  and  the  law  should 
be  such  that  the  judge  teels  a  clear  and 
strong  conviction  of  their  incompatibility 
with  each  other.  The  duty  of  the  court  to 
uphold  a  statute  when  the  conflict  t>etween 
it  and  the  Constitution  is  not  clear,  and  the 
implication  which  must  always  exist  that  no 
Tlolation  has  been  Intended  by  the  Legis- 
lature may  require  it  in  some  cases,  when 
the  meaning  of  the  Constitution  is  not  in 
doubt,  to  lean  in  favor  of  such  a  construc- 
tion of  the  statute  as  might  not  at  first  view 
seem  most  obvious  and  natural.  For  as  a 
conflict  between  the  statute  and  the  Consti- 
tution is  not  to  be  implied,  it  would  seem  to 
follow,  where  the  meaning  of  the  Constitu- 
tiontion  is  clear,  that  the  court,  if  possible, 
must  give  the  statute  such  a  construction  as 
will  enable  it  to  have  effect.  This  is  only 
saying,  in  another  form  of  words,  that  the 
court  must  construe  the  statute  in  accordance 
with  the  legislative  intent ;  since  it  is  always 
to  be  presumed  the  LiCgislature  designed  the 
statute  to  take  efTect,  and  not  to  be  a  nullity. 
The  rule  is  not  different  when  the  question 
U  whether  any  portion  of  a  statute  is  void, 
than  when  the  whole  in  assailed.  The  ex- 
cess of  power,  if  there  is  any,  is  the  same 
in  either  case,  and  is  not  to  be  applied  in 
any  instance."    Cooley's  Const  Lim.  c.  VII. 

It  will  t>e  noted  that  the  Labor  Act  con- 
taining section  2,  supra,  was  approved  June 
6th,  and  the  Anti-Trust  Act  was  approved 
Jane  10,  1908.  The  Labor  Act  did  not  con- 
tain an  emergency  clause;  the  Anti-Trust 
Act  did.  The  provisions  of  these  respective 
acts  as  we  view  the  law  are  in  no  way  in- 
consistent. However,  it  might  be  argued  that 
even  if  said  section  2  of  the  Labor  Act  should 
be  Judicially  held  unconstitutional,'  yet  that 
fact  would  not  authorize  the  courts  to  pro- 
nounce the  Anti-Trust  Act  unconstitutional 
also. 

Says  Mr.  Bishop:  "A  statute  may  b%  in 
coAflict  with  the  Constitution  in  part,  and 
the  rest  of  It  be  free  from  objection.  In 
which  case.  If  the  parts  are  properly  sepa- 
rable, the  courts  will  sustain  what  is  sound, 
and  reject  the  unsound.  This  may  be  so, 
even  where  the  sound  and  unsound  are  in 
one  section  together.  But,  if  the  unconstitu- 
tional parts  are  essential  to  the  constitution- 
al, all  must  fail.  And,  beyond  what  thus 
comes  from  necessity,  the  doctrine  has  been 
laid  down,  and  it  seems  to  be  Just,  that,  if 
the  parts  are  so  mutually  related  as  to  make 
it  evident  the  Legislature  intended  them  to 
constitute  one  whole,  so  that  if  all  could  not 
be  carried  Into  eftect  none  would  have- re- 
ceived the  legislative  sanction,  the  case  is 
within  the  snnie  rule.  On  the  other  hand, 
absolute  independence  of  the  provisions  Is 


not  a  prerequisite  to  letting  a  part  stand 
while  the  rest  fall.**  Bishop's  Statutory  Cr. 
Par.  34. 

[I]  There  is  nothing  in  our  Constitution 
which  prohibits  the  Legislature  from  repeal- 
ing or  modifying  the  acts  of  Its  predecessors 
or  its  own.  It  is  fundamental  that  the  Leg- 
islature cannot  pass  an  irrepealable  law. 

Says  Judge  Cool^:  "The  Constitution,  in 
conferring  the  legislative  authority,  has  pre- 
scribed to  its  exercise  any  limitations  which 
the  people  saw  fit  to  impose,  and  no  other 
power  tlian  the  people  can  superadd  other 
limitations.  To  say  that  the  Legislature  may 
pass  irrepealable  laws  is  to  say  that  it  may 
alter  the  very  Cbnstitution  from  which  it 
derives  its  authority,  since,  in  so  far  as  one 
Legislature  could  bind  a  'subsequent  one  by 
its  enactments,  it  could  in  the  samB  degree 
reduce  the  legislative  power  of  its  succes- 
sors; and  the  process  might  be  repeated 
until,  one  by  one,  the  subjects  of  legislation 
would  be  excluded  altogether  from  their  con- 
trol', and  the  constitutional  provision  tliat  the 
legislative  power  shall  be  vested  in  two  hous- 
es would  be,  to  a  greater  or  less  degree,  ren- 
dered ineffectual."  Cooley's  Const  Lim.  (7th 
Ed.)  p.  174. 

In  the  case  of  Munn  v.  Illinois,  94  U.S. 
page  134  (24  L.  Ed.  77),  it  is  said  by  Chief 
Justice  Waite  that:  "A  mere  common-law 
regulation  of  trad^  or  business  may  be  chang- 
ed by  statute.  A  person  has  no  property,  no 
vested  interest,  in  any  rule  of  the  common 
law.  That  is  only  one  of  the  forms  of  mu- 
nicipal law,  and  is  uo  more  sacred  than  any 
other.  Rights  of  property  which  have  been 
created  by  the  common  law  cannot  be  taken 
away  without  due  process;  but  the  law  it- 
self, as  a  rule  of  conduct,  may  be  changed 
at  the  will,  or  even  at  the  whim,  of  the  Leg- 
islature, unless  prevented  by  constitutional 
limitations.  Indeed,  the  great  office  of  stat- 
utes is  to  remedy  defects  in  the  common  law 
as  they  are  developed,  and  to  adapt  it  to  the 
changes  of  time  and  circumstances." 

Passing  to  the  consideration  of  the  particu- 
lar objections  made  to  the  constitutionality 
of  said  acts,  this  court  will  concede  that  it 
is  evident  the  Legislature  intended  the  pro- 
visions of  said  section  2,  and  the  provisions 
of  the  Anti-Trust  Act  should  constitute  one 
whole,  and,  if  both  could  not  be  carried  into 
effect,  neither  would  have  received  the  legis- 
lative sanction,  and  that  therefore  said  sec- 
tion 2  should  be  construed  in  connection 
with  the  Anti-Trust  Act 

We  also  agree  in  the  main  with  the  de- 
fendants' counsel  in  their  contention  that  the 
words  in  section  1,  "which  is  against  public 
policy,"  limit  the  provisions  of  the  act  to 
those  acts,  agreements,  or  combinations  in 
the  form  of  trust  or  conspiracy  in  restraint 
of  trade  or  commerce,  which  are  by  the  stat- 
utes declared  illegal. 

[S]  The  question  of  what  is  the  public 
policy  of  a  state,  and  wliat  is  contrary  to  it 
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and  therefore  Illegal,  Is  manifested  primarily 
by  Its  (Jonstltutlon  and  Its  statutes  and  sec- 
ondarily by  Us  judicial  decisions.  "Public 
policy,"  said  Lord  Brougham,  "Is  that  prin- 
ciple of  the  law  which  hold  that  no  subject 
can  lawfully  do  that  which  has  a  tendency 
to  be  Injurious  to  the  public,  or  against  the 
public  good." 

Says  Mr.  Noyes:  "A  more  precise  defini- 
tion cannot  well  be  stated.  Although  the 
fundamental  principles  are  unchangeable, 
public  policy,  In  Its  very  nature,  la  uncertain 
and  fluctuating.  It  varies  with  the  time. 
The  growth  of  trade  and  commerce  has  made 
acts  and  contracts,  which  formerly  were  in 
conflict  with  public  policy,  recognized  and 
approved  methods  of  doing  business,  it  is 
as  Impossible  to  give  an  exact  definition  of 
the  phrase  as  it  is  to  define  fraud.  When 
public  policy  is  manifested  bj  statute,  the 
statute  Is  itself  the  rule;  when  it  Is  mani- 
fested by  judicial  decisions  based  upon  a 
uniform  course  of  reasoning,  the  formulation 
of  a  rule  of  public  policy  requires  only  the 
classification  of  governing  principles."  Noyes 
on  Intercorporate  Relations,  pars.  338,  340. 

Mr.  Justice  Peckham  In  the  case  of  United 
States  V.  Trans-Mlssourl  Freight  Assoc.,  166 
U.  S.  290,  at  page  340,  17  Sup.  Ct.  540,  at 
page  659  (41  L.  Ed.  1007),  said:  "The  public 
policy  of  the  government  is  to  be  found  In 
its  statutes,  and  when  they  liave  not  directly 
spoken  in  the  decisions  of  the  courts,  and 
the  constant  practice  of  the  governmental 
officials,  but  when  the  lawmaking  power 
speaks  upon  a  particular  subject,  over  which 
it  has  constitutional  power  to  legislate,  pub- 
lic policy  in  such  a  case  Is  what  the  statute 
enacts." 

The  phrase  "public  policy,"  as  it  is  popu- 
larly used  and  defined,  makes  it  a  very 
vague,  inaccurate,  and  Indefinite  term,  much 
too  uncertain  for  courts  to  consider  as  the 
bads  of  a  judgment.  However,  the  courts 
must  look  to  the  Constitution  and  the  stat- 
utes to  determine  the  public  policy  of  the 
state.  When  acting  within  constitutional 
limitations,  the  Legislature  settles  and  de- 
clares the  public  policy  of  the  state.  There- 
fore, when  we  speak  of  the  public  policy  of 
the  state  on  a  given  subject,  we  mean  the 
law  of  the  state,  whether  found  In  the  Con- 
stitution or  the  statutes.  A  constitutional 
statute  cannot  be  contrary  to  public  policy  as 
It  is  public  policy. 

[9]  We  cannot  agree  with  the  contention 
of  the  Attorney  General  that  section  3  of  the 
act  of  Congress  of  July  2,  1890,  entitled  "An 
act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,"  com- 
monly called  the  Sherman  Anti-Trust  Act, 
which  prescribes:  "Sec.  3.  Every  contract, 
combination  in  form  of  trust  or  otherwise 
or  conspiracy,  in  restraint  of  trade  or  com- 
merce in  any  territory  of  the  tJnIted  States 
or  of  the  District  of  Columbia,  or  In  re- 
straint of  trade  or  commerce  between  any 
such  territory  and  another,  or  between  any 


such  territory  or  territories  and  any  state 
or  states  or  the  District  of  Columbia,  or  with 
foreign  nations,  or  between  the  District  of 
Columbia,  and  any  state  or  states  or  foreign 
nations.  Is  hereby  declared  illegal" — is  still 
in  force  in  this  state.  It  wUl  be  conceded 
that  during  the  continuance  of  the  territorial 
government  the  Sherman  Anti-Trust  Act  was 
in  force  In  Oklahoma  and  Indian  Territories, 
still  It  did  not  have  the  effect  to  nullify  the 
Territorial  Anti-Trust  Act  of  1890. 

In  the  case  of  Territory  v.  Long  Bell  Lum- 
ber Co.,  22  Okl.  890,  99  Pac.  911,  it  was  held 
by  the  Supreme  Court  of  the  state  that  the 
Territorial  Anti-Trust  Act  approved  Decem- 
ber 25,  1890,  is  not  in  conflict,  or  inconsistent 
with  the  Constitution  or  the  laws  of  the 
United  States,  nor  with  any  act  on  the  same 
subject  applicable  to  territories  enforceable 
by  the  federal  authorities,  and  was  a  valid 
statute  of  the  territory  of  Oklahoma.  The 
territorial  government  while  it  existed,  was 
entirely  subordinate  to  Congress.  Congress 
had  the  iiower  to  annul  any  statute  enacted 
by  the  Territorial  Legislature,  and  to  make 
laws  and  provide  for  their  execution  within 
the  territory.  When  Oklahoma  and  Indian 
Territories  became  transformed  into  the  state 
of  Oklahoma,  said  section  3  of  the  act  of 
Congress  known  as  the  Sherman  Anti-Trust 
Act  ceased  to  have  force  within  the  bounda- 
ries of  the  state.  By  the  provisions  of  the 
Enabling  Act  and  the  Constitution  the  Ter- 
ritorial Anti-Trust  Act  alone  was  adopted 
and  continued  in  force  in  the  state  of  Okla- 
homa. 

The  title  and  text  of  the  Territorial  Act 
is  as  follows: 

"An  act  to  prevent  combinations  in  re- 
straint of  trade. 

"Section  1.  If  any  Individual,  firm,  part- 
nership or  any  association  of  persons  what- 
soever, shall  create,  enter  into,  become  a 
member  of,  or  a  party  to,  any  iwol,  trust, 
agreement;  combination  or  understanding 
with  any  other  Individual,  firm,  partnership 
or  association  of  persons  whatsoever,  to  reg- 
ulate or  fix  the  price  of,  or  prevent  or  re- 
strict, the  competition  in  the  sale  of  provi- 
sions, feed,  fuel,  lumber,  or  other  buUdlng 
materials,  articles  of  merchandise  or  other 
commodity,  they  shall  be  deemed  guilty  of 
[a]  misdemeanor  and  upon  conviction  thereof 
shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars. 

"Sec.  2.  It  shall  not  be  lawful  for  any  cor- 
poration organized  under  the  laws  of  this 
territory,  or  organized  under  the  laws  of 
any  other  territory  or  state,  and  doing  busi- 
ness in  this  territory,  to  enter  Into  any  com- 
bination, contract,  trust,  pool  or  agreement 
with  any  other  corporation  or  corporations, 
or  vrith  any  individual,  firm,  partnership  or 
association  of  persons,  whatsoever,  for  the 
purpose  of  regulating  or  fixing  the  price  of, 
or  preventing  or  restricting  competition,  in 
the  sale  of  provisions,  feed,  fuel,  lumber,  or 
other   building   materials,  articles   of   mer- 
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dundise,  or  other  oommodity,  bududing  the 
flxing  of  the  rate  of  interest.  [Any]  presl- 
doit,  manager,  director,  agent,  receiver  or 
other  officer  of  any  such  corporation,  violat- 
Ing  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  not  less 
tlian  fifty  nor  more  than  five  hundred  dol- 
lars, for  the  first  offense,  and  upon  a  second 
oonvietlon  shall  be  fined  a  sum  equal  to 
twice  the  amount  of  the  first  fine,  and  such 
corporation  shall  forfeit  its  corporate  light 
and  franchise,  and  its  corporate  existence, 
in  this  territory,  shall  thereupon  cease  and 
determine. 

"Sec.  3.  Any  person  purchasing  provisions, 
feed,  material,  articles  of  merchandise,  or 
any  commodity  from  any  individual,  firm, 
partnership,  or  corporation,  transacting  busi- 
ness in  violation  of  the  provisions  of  this  act, 
snct)  person  so  purchasing  shall  not  be  lia- 
ble for  the  price  or  payment  of  any  such 
article  or  commodity  and  may  plead  this  act, 
as  a  defense  in  any  suit  for  price  or  pay- 
ment. In  any  clvU  action  brought  under  the 
provisions  of  this  section,  the  court  before 
whom  such  suit  shall  be  pending  may  compel 
the  plaintiff  to  testify,  but  if  the  plaintiff  be 
a  corporation  then  the  court  may  compel  any 
officer,  agent,  or  employ^  of  such  corporation 
to  attend,  appear,  and  testify,  or  compel  the 
production  of  any  contract,  or  papers  In  evi- 
dence in  such  civil  action:  Provided,  the  evi- 
dence so  obtained  shall  not  be  used  in  any 
criminal  prosecution  against  the  person  so 
testifying  except  in  a  criminal  prosecution 
for  perjury  commuted  In  giving  such  testi- 
mony. 

"Sec.  4.  Any  person  who  shall  have  pur- 
chased from  any  individual,  firm,  partnership 
or  corporation,  doing  business  In  violation  of 
the  provisions  of  this  act,  any  provisions, 
feed,  fuel,  lumber  or  other  building  material, 
articles  of  merchandise,  or  other  commodity 
and  paid  for  the  same,  may  maintain  a  civil 
action  to  recover  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  viola- 
tion of  the  provisions  of  this  act,  together 
with  a  reasonable  attorney's  fee  to  be  fixed 
by  the  court,  which  attorney's  fee  shall  be 
taxed  and  collected  as  part  of  the  costs  in 
such  case.  In  any  civU  action  brought  un- 
der the  provisions  of  this  section,  the  court 
before  whom  such  suit  be  pending  may  com- 
pel the  defendant  to  testify,  but  if  the  de- 
fendant be  a  corporation,  then  the  court  may 
compel  any  officer,  agent  or  employ^  of  such 
corporation  to  attend,  appear,  and  testify  or 
compel  the  production  of  any  contract  or 
papers  as  evidence  in  such  civil  action:  Pro- 
Tided,  the  evidence  so  obtained  shall  not  be 
used  in  any  criminal  action  against  the  per- 
son 80  testifying,  except  In  a  criminal  prose- 
caUon  for  perjury  committed  in  giving  such 
testimony. 

"Sea  5.  It  shall  be  the  duty  of  the  prose- 
cntlng  attorneys  In  their  respective  counties, 
to  enforce  the  foregoing  provisions  of  this 


act,  and  any  prosecuting  attorney  securing  a 
conviction  under  provisions  of  this  act,  shall 
be  entitied  in  addition  to  such  fee  or  salary 
as  by  law  he  is  allowed  for  such  prosecution, 
to  one  fifth  of  the  fine  received."  Wlllson's 
Rev.  &  Ann.  St.  1903,  {{  6739-6743. 

By  section  17  of  the  Anti-Trust  Act,  the 
Territorial  Act  of  1890  is  still  continued  In 
force.  However,  it  is  conceded  that  If  any 
of  the  provisions  of  the  act  of  1890  which  ta- 
the  latest  act  on  the  subject  of  trusts  are  in 
conflict  with  any  of  the  provisions  of  the  act 
of  1890,  the  latter  will  stand  repealed,  but, 
where  there  is  no  conflict  between  the  two 
acts,  it  is  apparent  from  section  17  of  the 
act  of  1908  that  the  intent  and  purpose  was 
to  keep  in  full  force  and  effect  all  of  the 
provisions  of  both  acts. 

These  statutes  settle  and  declare  the  public 
policy  of  the  state  on  the  subject  of  trusts« 
monopolies,  combinations,  or  conspiracy  in 
restraint  of  trade. 

The  contention  of  the  defendants'  counsel 
that  section  2  of  the  Labor  Act  exempted 
combinations  in  restraint  of  trade  which 
were  in  furtherance  of  a  trade  dispute  be- 
tween employers  and  employes  from  the  op- 
eration of  the  criminal  or  penal  statutes  di- 
rected against  combinations  In  restraint  of 
trade,  and  that  this  renders  the  act  uncon- 
stitutional, is,  we  think,  not  well  founded  nor 
warranted   by    any   canon    of   construction: 

^ay  counsel  in  conclusion:  "If  the  law 
protects  combinations  of  labor  or  of  any 
class  of  citizens  of  the  state,  it  must  also- 
protect  combinations  of  capital,  otherwise  a 
class  of  citizens  who  are  not  afforded  this 
protection  are  plainly  deprived  of  that  equal 
protection  of  the  laws  which  the  Constitution 
of  the  United  States  guarantees  to  every  citi- 
zen of  the  United  States" — citing  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup. 
Ct.  431,  46  L.  Ed.  679,  wherein  the  Supreme 
Court  of  the  United  States  held  that  the 
Anti-Trust  Act  of  Illinois  (Laws  1893,  p. 
182),  exempting  agricultural  combinations 
from  its  prohibitions,  was  unconstitutional,., 
being  in  conflict  with  the  fourteenth  amend- 
ment. 

We  think  the  principle  involved  in  the 
question  here  presented  is  (dearly  distin- 
guished from  that  upon  which  the  decision  In 
the  Connolly  Case  was  based.  The  view  of 
the  court  in  that  case  was  that  section  9  of - 
the  Illinois  Anti-Trust  Act  in  these  words, 
"9.  The  provisions  of  this  act  shall  not  ap- 
ply to  agricultural  products  or  live  stock 
while  in  the  hands  of  the  producer  or  rais- 
er," was  not  within  any  legal  rule  of  per- 
missible classification  and  therefore  discrim- 
inative. 

Mr.  Justice  McKenna  wrote  a  dissentlug 
opinion  which  Is  an  admirable  exposition  of 
the  legal  principles  of  classification.  ThLs 
decision,  rendered  20  years  ago,  has  never 
been  squarely  followed  by  the  Supreme  Court 
of  the  United  States,  but,  by  numerous  de- 
cisions, the  general  doctrine  declared  has 
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been  limited  and  qualified.  Mr.  Justice  Har- 
lan wbo  wrote  tbe  opinion  of  the  court  there- 
in says:  "Wbat  may  be  regarded  as  a  denial 
of  tbe  equal  protection  of  the  laws  Is  a  ques- 
tion not  always  easily  determined,  as  the 
decisions  of  this  court  and  of  the  highest 
courts  of  the  states  will  show.  It  Is  some- 
times difficult  to  show  that  a  state  enact- 
ment, having  its  source  in  a  power  not  con- 
troverted, infringes  rights  protected  by  the 
national  Constitution.  No  rule  can  be  form- 
ulated that  will  cover  every  case." 

In  the  recent  case  of  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  220  U.  S.  61,.  31  Sup.  Ct 
337,  55  L.  Ed.  369,  a  statute  of  the  state  of 
New  York  was  construed  and  held  valid. 
The  contention  was  that  the  statute  In  ques- 
tion is  arbitrary  in  its  classification  and 
consequently  denies  the  equal  protection  of 
the  law  to  those  whom  it  attects.  Mr.  Jus- 
tice Van  Devanter,  in  delivering  the  opinion 
of  the  court,  used  this  language:  "The  rules 
by  which  this  contention  must  be  tested,  as 
is  shown  by  repeated  decisions  of  this  court, 
are  these:  (1)  The  equal  protection  clause 
of  the  fourteenth  amendment  does  not  take 
from  the  state  the  power  to  classify  in  the 
adoption  of  police  laws,  but  admits  of  the 
exercise  of  a  wide  scope  of  discretion  in 
that  regard,  and  avoids  what  is  done  only 
when  it  is  without  any  reasonable  basis, 
and  therefore  is  purely  arbitrary.  (2)  A. 
classification  having  some  reasonable  basis 
does  not  offend  against  that  clause  merely 
because  it  Is  not  made  with  mathematical 
nicety,  or  because  in  practice  it  results  in 
some  inequality.  (3)  When  the  classification 
in  such  a  law  is  called  in  question,  if  any 
state  of  facts  reasonably  can  be  conceived 
that  would  sustain  it,  the  existence  of  that 
state  of  facts  at  the  time  the  law  was  en- 
acted must  be  assumed.  (4)  One  who  assails 
the  classification  In  such  a  law  must  carry 
the  burden  of  showing  that  it  does  not  rest 
upon  any  reasonable  basis,  but  is  essentially 
arbitrary.  Bachtel  v.  WUson,  204  U.  8.  36, 
41,  27  Sup.  Ct.  243,  51  L.  Ed.  357,  359; 
Louisville  &  N.  R.  Co.  V.  Melton,  218  U.  S. 
36,  30  Sup.  Ct  676,  54  L.  Ed.  921;  Ozan 
Lumber  Co.  v.  Union  County  Nat.  Bank. 
207  U.  8.  251,  256,  28  Sup.  Ct.  89,  52  L.  Ed. 
195,  197 ;  Munn  v.  Illinois,  94  U.  8.  113.  132, 
24  L.  Ed.  77,  86;  Henderson  Bridge  Co.  v. 
Henderson,  173  U.  S.  592,  615,  19  Sup.  Ct. 
553,  43  L.  Ed.  823,  831." 

Of  course  it  is  conceded  that  If  the  deci- 
sion In  the  Connolly  Case  is  directly  applica- 
ble to  our  anti-trust  and  labor  statutes, 
this  court  Is  concluded  thereby,  as  we  must 
defer  to  the  decision  of  the  Supreme  Court 
of  the  United  States,  and  follow  Its  inter- 
pretation and  application  of  the  federal  Con- 
stitution. However,  we  are  clearly  of  opin- 
ion that  the  direct  question  here  presented 
has  never  been  passed  upon  by  that  court. 

This  brings  us  to  the  consideration  of  the 
principles  upon  which  this  provision  (sec- 
tion 2)  of  the  Labor  Act  rests  in  order  that 


we  may  determine  what  Is  within,  its  opera- 
tive effect. 

Organizations  of  employes  under  the  an- 
cient common  law,  Indictable  as  conspiracies, 
are  now  universally  recognized  by  law.  The 
right  of  employes  for  their  own  protection 
to  associate  together  or  combine  to  secure 
shorter  hours,  higher  wages,  and  more  favor- 
able Conditions  generally  than  their  employ- 
ers might  be  willing  to  concede,  has  never 
in  this  country,  except  in  a  few  cases,  been 
regarded  In  the  nature  of  an  illegal  combi- 
nation or  conspiracy  in  restraint  of  trade. 

In  the  case  of  Thomas  v.  Cincinnati,  N.  O. 
&  T;  P.  Ry.  Co.  (C.  C.)  62  Fed.  817,  Judge 
Taft  (now  President),  on  the  right  of  em- 
ploy^ to  organize,  used  the  following  lan- 
guage: "Now,  it  may  be  conceded  in  the  out- 
set that  the  employes  of  the  receiver  had  the 
right  to  organize  into  or  to  Join  a  labor  union 
which  should  take  joint  action  as  to  their 
terms  of  employment.  It  is  of  benefit  to 
them  and  to  the  public  that  laborers  should 
unite  in  their  common  interest  and  for  law- 
ful purposes.  They  have  labor  to  sell.  If 
they  stand  together,  they  are  often  able,  all 
of  them,  to  command  better  prices  for  their 
labor  than  when  dealing  singly  with  rich 
employers,  because  the  necessities  of  the  sin- 
gle employe  may  compel  him  to  accept  any 
terms  offered  him.  The  accumulation  of  a 
fund  for  the  support  of  those  who  feel  that 
the  wages  offered  are  below  market  prices 
is  one  of  the  legitimate  objects  of  such  an 
organleatlon.  They  have  the  right  to  ap- 
point officers  who  shall  advise  them  as  to  the 
course  to  be  taken  by  them  in  their  rela- 
tions with  their  employer.  They  may  unite 
with  other  unions.  The  officers  they  appoint, 
or  any  other  person  to  whom  they  choose  to 
listen  may  advise  them  as  to  the  proper 
course  to  be  taken  by  them  in  regard  to  their 
employment,  or,  if  they  choose  to  repose  such 
authority  in  any  one,  may  order  them,  on 
pain  of  expulsion  from  their  union,  peace- 
ably to  leave  the  employ  of  their  employer, 
because  any  of  the  terms  of  their  employ- 
ment are  unsatisfactory." 

In  the  case  of  Ames  v.  Union  Pac.  By. 
(C.  C.)  62  Fed.  7,  Judge  Caldwell  said:  "The 
period  of  compulsory  personal  service,  save 
as  a  punishment  for  crime,  has  passed  in 
this  country.  In  this  country  it  Is  not  un- 
lawful for  employes  to  associate,  consult, 
and  confer  together  with  a  view  to  maintain 
or  increase  their  wages,  by  lawful  and  peace- 
ful means,  any  more  than  it  was  unlawful 
for  the  receivers  to  counsel  and  confer  to- 
gether for  the  purpose  of  reducing  their 
wages.  A  corporation  is  organized  capital; 
it  is  capital  consisting  of  money  and  prop- 
erty. Organized  labor  is  or^ntzed  capital; 
it  is  capital  consisting  of  brains  and  muscle. 
What  It  is  lawful  for  one  to  do.  It  Is  law- 
ful for  the  other  to  do.  If  It  Is  lawful  for 
the  stockholders  and  officers  of  a  corporation 
to  associate  and  confer  together  for  the 
purpose  of  reducing  the  wages  of  its  em- 
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ployfis,  or  of  derlBing  other  means  of  mak- 
ing tbelr  Investments  profitable,  it  Is  equally 
lawfnl  for  organized  labor  to  associate,  con- 
sult, and  confer  with  a  view  to  maintain  or 
increase  wages.  Both  act  from  the  prompt- 
ing of  enlightened  selfishness,  and  the  action 
of  both  Is  lawful  when  no  illegal  or  criminal 
means  are  used  or  threatened." 

Says  Mr.  Martin  In  his  treatise  "On  Mod- 
em Laws  of  Labor  Unions,"  pages,  10, 11,  and 
12:   "In  some  Jurisdictions  where  there  are 
statutes  authorizing  It,  and  in  others.  In  the 
absence  of  statutory  authorization,  it  Is  now 
well  settled  that  workmen  may  combine  and 
associate  themselves   together  for  the  pur- 
pose of  bettering  their  condition  either  finan- 
cially  or    socially   by   legitimate    and   fair 
means.     Such  a  combination  or  association, 
It  has  been  held.  Is  not  a  monopoly,  or  in 
restraint  of  trade;   personal  service,  an  oc- 
cnpatlon,  cannot  be  the  subject  of  a  monop- 
oly.   The  right  of  workmen  to  form  onions 
is  expressly  conferred  by  statute  in  .many 
Jnrisdlctlons,  and  In  a  majority  of  the  states 
the  right  Is  impliedly  recognized  by  legisla- 
tion enacted  for  the  protection  of  unions 
from  infringement  of  their  labels,  for  it  is 
obvlons  that,  where  statutes  expressly  cre- 
ate or  recognize  the  right  of  labor  unions 
to  be  protected  In  the  use  of  labels  for  labor 
anion    purposes,    any    suggestion    that    the 
onion  Is  ah  unlawful  association  falls  of  it- 
self.   It  has  also  tieen  held  that,  the  right 
to  combine  Into  unions  has  been  raised  to  the 
dignity   of   a   constitutional    right   by  state 
constitutional  provisions   that   all   men  are 
bom  free  and  equal  and  have  certain  nat' 
nral,  essential,  and  unalienable  rights  among 
wblch  is  the  right  of  acquiring,  possessing, 
and  protecting  property.     But  aside  from 
any   constitutional    or    statutory    provision, 
the  better  view  Is  that  the  right  of  laborers 
to  organize  into  unions  Is  an  exercise  of  the 
eommon-Iaw  right  of  every  citizen  to  pur- 
soe  his  calling,  whether  of  labor  or  busi- 
ness, as  he  in  his  Judgment  thinks  fit,  and 
the  law  not  only  permits,  but  encourages, 
combinations  of  this  Character.     An  under- 
lying law  of  human  society.  It  Is  said,  moves 
men  to  unite  for  the  better  achievement  of 
a  common  aim,  and  this  social  principle  Jus- 
tifies   organized    action.     Organization    or 
combination  is  a  law  of  human  society.    It 
to  open  to  all  orders  of  men  who  desire  to 
accomplish    some    lawful    purpose    through 
the  greater  strength  and  etFectlveness  which 
organization  offers  over  Individual  effort.    A 
very  strong  reason  for  permitting  labor  com- 
binations is  this:    In  an  age  when  vast  com- 
binations of  capital   are  common   and  the 
nomber   of   Individual    employers    of   labor, 
and.  In  consequence,  competition  for  labor  by 
wnployers  enormously  reduced,  combination 
on  the  part  of  labor  Is  an  absolute  necessity 
if  the  wage-earner  Is  to  obtain  his  fair  share 
b  the  distribution  of  the  earnings  which  are 
the  Joint  product  of  capital  and  labor.    Com- 
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blnatlon  on  the  part  of  capital  Is  powerful. 
Combination  on  the  part  of  labor  Is  the  nec> 
essary  and  desirable  counterpart  if  the  bat- 
tle Is  to  be  carried  on  In  a  fair  and  equal 
way.  The  natural  tendency  of  combined  cap- 
ital la  to  seek  to  obtain  the  cheapest  labor; 
and,  unless  resisted  by  combination  on  the 
part  of  the  wage-earner.  It  would  Inevita- 
bly result  In  oppression  and  Injustice.  As 
was  said  by  Attorney  General  Olney:  'To-day 
the  mass  of  wage-earners  can  no  longer  be 
dealt  with  by  capital  as  so  many  Isolated 
units.  The  time  is  past  when  the  individ- 
ual workman  is  called  upon  to  pit  his  feeble 
strength  against  the  might  of  organized 
capital.' " 

The  Sherman  Anti-Trust  Act  prescribes: 
"Section  1.  Every  contract,  combination  In 
form  of  trust  or  otherwise,  or  conspiracy.  In 
restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  -nations,  is 
hereby  declared  to  be  Illegal."  This  act  has 
been  in  effect  for  20  years  and  has  been  up- 
held by  all  the  decisions  of  the  federal 
courts,  wherein  It  was  considered,  although 
there  Is  a  wide  divergence  of  decision  as  to 
its   Interpretation   and  application. 

In  the  case  of  United  States  v.  Addyston 
Pipe  and  Steel  Co.,  85  Fed.  271,  29  C.  C.  A. 
141,  46  L.  R.  A.  122,  It  was  held:  "Contracts 
that  were  in  unreasonable  restraint  of  trade 
at  common  law  were  not  unlawful  In  the 
sense  of  being  criminal,  or  as  giving  rise  to 
an  action  for  damages  to  one  prejudicially 
affected  thereby,  but  were  simply  void,  and 
not  enforceable.  The  efTect  of  the  anti-trust 
law  of  1890  Is  to  render  such  contracts,  as 
applied  to  interstate  commerce,  unlawful  in 
an  affirmative  or  positive  sense,  and  punish- 
able as  a  misdemeanor,  and  also  to  create  a 
right  of  dvll  action  for  damages  In  favor  of 
persons  Injured  thereby,  and  a  remedy  by 
Injunction  In  favor  both  of  private  persons 
and  the  public  against  the  execution  of 
such  contracts  and  the  maintenance  of  such 
trade  restraints."  In  other  words.  It  was 
against  public  policy  under  the  common  law 
to  do  the  things  forbidden  by  the  Sherman 
Anti-Trust  Act,  but  It  was  not  a  crime.  The 
opinion  was  by  Judge  Taft  On  appeal,  the 
Supreme  Court  of  the  United  States  affirmed 
the  doctrine  declared  by  the  circuit  court  of 
appeals.  Addyston  PIi>e  and  Steel  Co.  t. 
United  States,  176  U.  S.  211,  20  Sup.  Ct.  96, 
44  L.  Ed.  136. 

In  the  noted  case  of  United  States  y. 
Trans-Missouri  Freight  Association,  166  U.  S. 
290,  17  Sup.  Ot.  540,  41  L.  Ed.  1007,  It  was 
held  that:  "The  prohibitory  provisions  of 
said  act  of  July  2,  1890,  apply  to  all  con- 
tracts In  restraint  of  interstate,  or  foreign 
trade  or  commerce  without  exception  or  11m 
Itatlon;  and  are  not  confined  to  those  In 
which  the  restraint  Is  unreasonable." 

To  the  same  effect  is  the  case  of  United 
States  v.  Joint  Traffic  Association,  171  U.  S. 
505.  19  Sup.  Ct.  25,  43  L.  Ed.  259.  The  de- 
cisions in  each  of  these  cases  was  by  dV 
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Tided  court,  five  to  four,  Mr.  Justice  Peck- 
ham  delivering  tlie  opinionB.  Ttiese  cases 
are  cited  by  counsel  for  the  defendants  in 
support  of  their  argument 

In  the  case  of  Northern  Securities  Co.  t. 
United  States,  193  U.  S.  197,  24  Sup.  Gt. 
436,  48  L.  Ed.  679,  the  decision  was  by  a  di- 
vided court  of  five  to  four,  but  a  dlfterent 
five  and  a  different  four  from  the  other  two 
cases.  The  opinion  of  the  court  was  render- 
ed by  Mr.  Justice  Harlan.  Mr.  Justice  Brew- 
er concurring,  dissented  in  part  to  the  rea- 
soning, and  in  his  concurring  opinion  says: 
"Instead  of  holding  that  the  Anti-Trust  Act 
included  all  contracts  reasonable  or  unrea- 
sonable, in  restraint  of  interstate  trade, 
the  ruling  should  have  been  that  the  con- 
tracts there  presented  were  unreasonable  re- 
straints of  interstate  trade  and  as  such  with- 
in tlie  scope  of  the  act  That  act,  as  appears 
from  its  title,  was  leveled  at  only  'unlawful 
restraints  and  monopolies.'  Congress  did  not 
Intend  to  reach  and  destroy  those  minor  con- 
tracts in  partial  restraint  of  trade  which 
the  long  course  of  decisions  at  common  law 
had  affirmed  were  reasonable  and  ought  to 
be  upheld.  The  purpose  rather  was  to  place 
a  statutory  prohibition,  with  prescribed  pen- 
alties and  remedies,  upon  those  contracts 
which  were  in  direct  restraint  of  trade,  un- 
reasonable, and  against  public  policy.  When- 
ever a  departure  from  common-law  rules  and 
definitions  is  claimed,  the  purpose  to  make 
the  departure  should  be  clearly  shown.  Such 
a  purpose  does  not  appear,  and  such  a  de- 
parture was  not  Intended."  ' 

In  the  recent  case  of  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  1,  31  Sup.  Ct  502, 
55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  the 
doctrine  declared  in  the  Trans-Missouri 
Freight  and  Joint  Traffic  Associations  Cases, 
supra,  is  expressly  overruled,  and  it  is  held 
that  the  prohibitory  provisions  of  the  'Sher- 
man Anti-Trust  Act  apply  only  to  undue  or 
unreasonable  restraints  of  interstate  or  for- 
eign trade  or  commerce,  and  that  the  stand- 
ard of  reason  which  had  theretofore  been 
applied  at  the  common  law  and  in  the  Unit- 
ed States  in  dealing  with  subjects  of  the 
character  embraced  by  the  prohibitions  of 
said  act  against  such  combinations  in  re- 
straint of  trade  was  intended  to  be  the 
measure  used  for  the  purpose  of  determin- 
ing whether  in  a  given  case  a  particular  act 
had  or  had  not  brought  about  the  wrong 
against  which  the  said  act  provided. 

The  reasoning  of  Mr.  Chief  Justice  White, 
who  wrote  the  opinion  of  the  court,  applies 
with  equal  force  to  the  question  here  pre- 
sented. Therein  the  eminent  chief  justice  iu 
part  says:  .  "There  can  be  no  doubt  that  the 
sole  subject  with  which  the  first  section 
deals  is  restraint  of  trade  as  therein  con- 
templated, and  that  the  attempt  to  monopo- 
lize, and  monopolization.  Is  the  subject  with 
which  the  second  section  is  concerned.  It  is 
certain  that  those  terms,  at  least  in  their 
rudimentary  meaning,  took  their  origin  in 


the  common  law,  and  were  also  familiar  In 
the  law  of  this  country  prior  to  and  at  the 
time  of  the  adoption  of  the  act  in  question. 
We  shall  endeavor  then,  first,  to  se^  their 
meaning,  not  by  indulging  in  ah  elaborate 
and  learned  analysis  of  the  English  law  and 
of  the  law  of  this  country,  but  by  making  a 
very  brief  reference  to  the  elementary  and 
indisputable  conceptions  of  both  the  English 
and  American  law  on  the  subject  prior  to 
the  passage  of  the  Anti-Trust  Act.  It  is 
certain  that  at  a  very  remote  period  the 
words  'contract  in  restraint  of  trade'  In  Eng- 
land came  to  refer  to  some  voluntary  re- 
straint put  by  contract  by  &n  individual  on 
his  right  to  carry  on  his  trade  or  calling. 
Originally  all  such  contracts  were  considered 
to  be  illegal,  because  it  was  deemed  they 
were  injurious  to  the  public,  as  well  as  to 
the  individuals  who  made  them.  In  the 
interest  of  the  fr;eedom  of  individuals  to 
contract,  this  doctrine  was  modlffed  so  that 
it  was  only  when  a  restraint  by  contract  was 
so  general  as  to  be  coterminous  with  the 
kingdom  that  it  was  treated  as  void.  Tliat 
is  to  say,  if  the  restraint  was  partial  in  its 
operation,  and  was  otherwise  reasonable,  the 
contract  was  held  to  be  valid.  •  •  •  In 
substance,  the  propositions  urged  by  the  gov- 
ernment are  reducible  to  this:  That  the  lan- 
guage of  the  statute  embraces  every  con- 
tract, combination,  ete.,  ih  restraint  of  trade, 
and  hence  its  text  leaves  no  room  for  the 
exercise  of  judgment  but  simply  imposed 
the  plain  duty  of  applying  its  prohibitions  to 
every  case  within  its  literal  language.  The 
error  involved  lies  in  assuming  the  matter 
to  be  decided.  This  is  true,  because,  as  the 
acts  which  may  come  under  the  classes  stat- 
ed in  the  first  section  and  the  restraint  of 
trade  to  which  that  section  applies  are  not 
specifically  enumerated  or  defined,  it  is  ot»- 
vious  that  judgment  must  in  every  case  I>e 
called  into  play  in  order  to  determine  wheth- 
er a  particular  act  is  embraced  within  the 
statutory  classes,  and  whether,  if  the  act 
is  within  stich  classes,  its  nature  or  effect 
causes  it  to  be  a  restraint  of  trade  within 
the  intendment  of  the  act.  To  hold  to  the 
contrary  would  require  the  conclusion  d- 
ther  that  every  contract  act  or  combina- 
tion of  any  kind  or  nature,  whether  it  oper- 
ated a  restraint  on  trade  or  not  was  within 
the  statute,  ana  thus  the  statute  would  be 
destructive  of  all  right  to  contract  or  agree 
or  combine  in  any  respect  whatever  as  to 
subjects  embraced  in  interstate  trade  or 
commerce,  or,  if  this  conclusion  were  not 
reached,  then  the  contention  would  require 
it  to  be  held  that,  aa  the  statute  did  not  de- 
fine the  things  to-  which  it  related,  and  ex- 
cluded resort  to  the  only  means  by  which  the 
acts  to  which  it  relates  could  be  ascertained 
— the  light  of  reason — the  enforcement  of 
the  statute  was  impossible  because  of  its  un- 
certainty. The  merely  generic  enumeration 
which  the  statute  makes  of  the  acts  to  which 
it  refers,  and  the  absence  of  any  definition 
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■of  restraint  of  trade  as  used  In  the  statute, 
leaves  room  for  but  one  conclusion,  whieb  is 
that  It  was  expressly  designed  not  to  unduly 
limit  the  application  of  the  act  by  precise 
definition,  but,  while  clearly  fixing  a  stand- 
ard, that  is,  by  defining  the  ulterior  bound- 
aries which  could  not  be  transgressed  with 
impunity,  to  leave  It  to  be  determined  by 
the  light  of  reason,  guided  by  the  principles 
of  law  and  the  duty  to  apply  and  enforce  the 
pubUc  policy  embodied   In   the   statute,   In 
every  glva>  case,  whether  any  particular  act 
or  contract  was  within  the  contemplation  of 
the  statute.    But,  it  is  said,  persuasive  as 
these  views  may  be,  they  may  not  be  held 
applied,   because  the  previous  decisions  of 
this  court  have  given  to  the  statute  a  mean- 
ing which  expressly  excludes  the  construc- 
tion which  must  result  from  the  reasoning 
stated.     The   cases   are   United   States   v. 
Trans-Missouri  Freight  Assoc.,  166  U.  S.  290. 
17  Sup.  Ct  540.  41  li.  Ed.  1007,  and  United 
States  V.  Joint  Traffic  Assoc.,  171  U.  S.  505, 
19  Sup.  Ct  26,  43  L.  Ed.  259.    •    •    •    But, 
aside  from  reasoning.  It  Is  true  to  say.  that 
the  cases  relied  upon  do  not,  when  rightly 
construed,    sustain   the   doctrine   contended 
for.  Is  established  by  all  of  the  numerous  de- 
cisions of  this  court  which  have  applied  and 
enforced  the  Anti-Trust  Act,  since  they  all, 
In  the  very  nature  of  things,  rest  upon  the 
premise  that  reason  was  the  guide  by  which 
the  provisions  of  the  act  were  in  every  case 
Interpreted.     Indeed,  Intermediate  the  deci- 
sion of  the  two  cases,  that  is,  after  the  de- 
cision lb  the  Freight  Association  Oase,  and 
before  the  decision  In  the  Joint  Traffic  Case, 
the  case  of  Hopkins  v.  United  States,  171  U. 
S.  678,  19  Sup.  Ct.  40,  43  L.  Ed.  290,  was  de- 
cided,  the   opinion   being  delivered  by  Mr. 
Justice  Peckham  who  wrote  both  the  opin- 
ions In  the  Freight  Association  and  in  the 
Joint  Traffic  Cases.    And,  referring  In  the 
Hopkins  Case  to  the  broad  claim  made  as  to 
the  rule  of  interpretation  announced  in  the 
Freight  Association  Case,  it  was  said  (page 
602) :    To  treat  as  condemned  by  the  act  all 
agreements  under   which,   as   a    result,   tho 
cost  of  conducting  an  interstate  commercial 
business  may  be  Increased,  would  enlarge  the 
application  of  the  act  far  beyond  the  fair 
nieaning  of  the  language  used.    There  must 
be  some  direct  and  immediate  efTect  upon 
interstate  commerce  In  order  to  come  with- 
in the  act'    And  In  the  Joint  Traffic  Case 
tbis  statement  was  expressly  reiterated  and 
approved  and  Illustrated  by  example.     Like 
limitation  on  the  general  language  used  in 
Freight  Association  and  Joint  Traffic  Cases 
is  also  the  clear  result  of  E.  Bement  &  Sons 
▼.  National  Harrow  Co.,  186  U.  8.  70,  92,  22 
Sup.  Ct  747,  46  li.  Ed.  1058,  1069,  and  es- 
pecially of  Cincinnati,  P.  B.  S.  &  P.  Packet 
Oo.  V.  Bay,  200  U.  S.  179,  26  Sup.  Ct  208,  50 
U  Ed.  428.    If  the  criterion  by  which  it  is  to 
be   determined   In   all   cases   whether  every 
contract,  combination,  etc..  Is  a  restraint  of 


trade  within  the  intendment  of  the  law.  Is 
the  direct  or  indirect  effect  of  the  acts  in- 
volved, then,  of  course,  the  rule  of  reason 
becomes  the  guide,  and  the  construction 
which  we  have  given  the  statute.  Instead  of 
being  refuted  by  the  cases  relied  upon,  is 
by  those  cases  demonstrated  to  be  correct 
This  is  true,  because  the  construction  which 
we  have  deduced  from  the  history  of  the  act 
and  the  analysis  of  its  text  Is  simply  that 
in  every  case  where  it  is  claimed  that  an 
act  or  acts  are  In  violation  of  the  statute 
the  rule  of  reason,  in  the  light  of  the  prin- 
ciples of  law  and  the  public  policy  which  the 
act  embodies,  must  be  applied.  From  thin 
It  follows,  since  that  rule  and  the  result  of 
the  test  as  to  direct  or  indirect  in  their  ul- 
timate aspect,  come  to  one  and  the  same 
thing,  that  the  difference  between  the  two 
is  therefore  only  that  which  obtains  between 
things  which  do  not  differ  at  all.  If  It  be 
true  that  there  Is  this  Identity  of  result  be- 
tween the  rule  Intended  to  be  applied  In  the 
Freight  Association  Case,  that  Is,  the  rule 
of  direct  and  indirect  and  the  rule  of  rea- 
son which,  under  the  statute  as  we  construe 
it,  should  be  here  applied,  it  may  be  asked 
how  was  it  that  in  the  opinion  in  the  Freight 
Association  Oase,  much  consideration  was 
given  to  the  subject  of  whether  the  agree- 
mtat  or  combination  which  was  Involved  In 
this  case  could  be  taken  out  of  the  prohibi- 
tions of  the  statute  upon  the  theory  of  Its 
reasonableness.  The  question  is  pertinent 
and  must  be  fully  and  frankly  met;  for  If  it 
be  now  deemed  that  the  Freight  Association 
Case  was  mistakenly  decided,  or  too  broad- 
ly stated,  the  doctrine  which  it  announced 
should  be  either  expressly  overruled  or  lim- 
ited." 

To  the  same  effect  is  the  case  of  United 
States  V.  American  Tobacco  Co.,  221  U.  S. 
106,  31  Sup.  Ct.  630,  55  L.  Ed.  663. 

The  great  case  of  Allen  v.  Flood,  decided 
by  the  House  of  Lords,  (1898)  A.  C.  p.  1,  is, 
we  think,  the  l)est  exposition  of  the  common 
law  by  the  courts  of  England  on  this  ques- 
tion. The  report  of  the  case  covers  180 
pages  of  the  report  cited,  and  shows  that  all 
the  English  and  numerous  American  cases 
were  reviewed.  It  is  safe  to  say  that  few 
cases  have  ever  been  more  thoroughly  con- 
sidered. The  case,  and  the  conclusion  reach- 
ed. Is  stated  In  the  headnote  as  follows:  "The 
respondents  were  shipwrights  employed  'for 
the  job'  on  the  repairs  to  the  woodwork  of 
a  ship,  but  were  liable  to  be  discharged  at 
any  time.  Some  Ironworkers  who  were  em- 
ployed on  the  ironwork  of  the  ship  objected 
to  the  respondents  being  employed,  on  the 
ground  that  the  respondents  had  previously 
worked  at  Ironwork  on  a  ship  for  another 
firm,  the  practice  of  shipwrights  working  on 
Iron  being  resisted  by  the  trade  union  of 
which  the  ironworkers  were  members.  The 
appellant,  who  was  a  delegate  of  the  imlon, 
was  sent  for  by  the  Ironworkers  and  inform- 
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ed  that  they  intended  to  leave  off  working. 
The  appellant  Informed  the  employers  that 
unless  the  respondents  were  discharged  all 
the  ironworkers  would  be  called  out  or 
knock  off  work  (it  was  doubtful  which  ex- 
pression was  used);  that  the  employers  had 
no  option;  that  the  Ironmen  were  doing 
their  best  to  put  an  end  to  the  practice  of 
shipwrights  doing  ironwork,  and  tliat  where- 
ever  the  respondents  were  employed  the  iron- 
men  would  cease  work.  There  was  evidence 
that  this  was  done  to  punish  the  respondents 
for  what  they  had  done  in  the  past  The 
employers,  In  fear  of  this  threat  being  car- 
ried out  which  (as  they  knew)  would  have 
stopped  their  business,  discharged  the  re- 
spondents and  refused  to  employ  them  again. 
In  the  ordinary  course,  the  respondents'  em- 
ployment would  have  continued.  The  re- 
spondents having  brought  an  action  against 
the  appellant,  the  Jury  found  that  he  bad 
maliciously  Induced  the  employers  to  dis- 
charge the  respondents  and  not  to  engage 
them,  and  gave  the  respondents  a  verdict  for 
damages.  Held,  reversing  the  decision  of  the 
Court  of  Appeal,  (1895)  2  Q.  B.  21  (Lord 
Halsbury,  L.  C,  and  Lords  Ashbourne  and 
Morris  dissenting),  that  the  appellant  had 
violated  no  legal  right  of  the  respondents, 
done  no  unlawful  act,  and  used  no  unlawful 
means,  in  procuring  the  respondents'  dismiss- 
al; that  his  conduct  was  therefore  not  ac- 
tionable, however  malicious  or  bad  his  mo- 
tive might  be,  and  that,  notwithstanding  the 
verdict,  the  appellant  was  entitled  to  Judg- 
ment" 

In  the  case.  Lord  Macnaghten  In  his  opin- 
ion used  this  language  In  regard  to  the  ap- 
pellant, Allen :  "He  had  nothing  to  do  with 
the  origin  of  the  ill-feeling  against  Flood  and 
Taylor.  He  did  nothing  to  increase  It.  He 
went  to  the  dock  simply  because  he  was  sent 
for  by  one  of  the  men  of  his  union.  It  seems 
to  be  considered  the  duty  of  a  district  dele- 
gate to  listen  to  the  grievances  of  the  mem- 
bers of  his  union  within  his  district,  and  to 
settle  the  difficulty.  If  possible.  The  Jury 
found  that  the  settlement  of  this  dispute  was 
a  matter  within  Allen's  discretion.  The  only 
way  In  which  he  could  settle  It  was  by  going 
and  seeing  the  manager.  There  was  surely 
nothing  wrong  in  that.  There  was  nothing 
wrong  in  his  telling  the  manager  that  the 
ironmen  would  leave  their  work  unless  the 
two  shipwrights  against  whom  they  had  a 
grudge  were  dismissed,  if  he  really  believed 
that  that  was  what  his  men  Intended  to  do. 
As  far  as  their  employers  were  concerned,  the 
ironmen  were  perfectly  free  to  leave  their 
work  for  any  reason,  or  for  no  reason,  or 
even  for  a  bad  reason;  any  one  of  them 
might  have  gone  singly  to  the  manager,  or 
they  might  have  gone  to  him  all  together  (if 
they  went  quietly  and  peaceably),  and  told 
him  that  they  would  not  stay  any  longer 
with  Flood  and  Taylor  at  work  among  them. 
If  so,  It  is  difficult  to  see  why  fault  should 


be  found  with  Allen  for  going  in  their  place  ■ 
and  on  their  behalf  and  saying  what  tbey 
would  have  said  themselves.  •  •  •  No 
action  would  lie  against  the  company  for  dis- 
charging the  two  shipwrights.  Mo  action 
would  lie  against  the  ironmen  for  striking 
against  them.  No  action  would  lie  against 
the  officers  of  the  union  for  sanctioning  such 
a  strike.  *  *  *  I  do  not  think  that  there 
is  any  foundation  in  good  sense  or  in  authori- 
ty for  the  proposition  that  a  person  who  suf- 
fers loss  by  reason  of  another  doing  or  not 
doing  some  'act  which  that  other  is  entitled 
to  do,  or  to  abstain  from  doing  at  his  own 
will  and  pleasure,  whatever  his.  real  motive 
may  be,  has  a  remedy  against  a  third  person 
who,  by  persuasion  or  some  other  means  not 
in  itself  unlawful,  has  brought  about  the  act 
or  omission  from  which  the  loss  comes,  even 
though  it  could  be  proved  that  such  person 
vras  actuated  by  malice  towards  the  plaintiff, 
and  that  his  conduct,  if  it  could  be  Inquired 
Into,  was  without  Justification  or  excuse. 
•  •  •  The  case  may  be  different  where 
the  act  itself  to  which  the  loss  is  traceable 
involves  some  breach  of  contract  or  some 
breach  of  duty,  and  amounts  to  an  interfer- 
ence with  legal  rights.  There  the  Immediate 
agent  is  liable,  and  It  may  well  be  that  the 
person  In  the  background  who  pulls  the 
strings  Is  liable  too." 

Labor  In  this  country  is  labor  by  persons 
having  the  inherent  and  Indefeasible  right  to 
choose  whether  they  will  labor  or  not,  and  to 
choose  the  terms  on  which  they  will  consent 
to  labor,  if  labor  be  their  choice. 

The  character  of  the  rights  guaranteed  to 
employes  under  this  section  is  not  to  be  test- 
ed according  to  the  standards  adopted  in  oth- 
er countries  in  former  times,  where  labor 
(Partook  of  many  of  the  disabilities  of  serf- 
dom and  peonage.  But  it  is  to  be  Judged  by 
the  more  enlightened  conceptions  of  the  pres- 
ent, when  the  dignity  of  labor  is  recognized, 
and  where  the  equal  right  of  all  men  to  life, 
liberty,  and  pursuit  of  happiness  is  guaran- 
teed by  the  fundamental  law  of  a  free  coun- 
try. 

Nevertheless,  we  think  the  public  policy  of 
this  state  as  declared  in  section  2  of  the  La- 
bor Act  is  not  inconsistent  with  the  princi- 
ples of  common  law,  as  declared  in  Allen  v. 
Flood,  supra,  and  in  this  view  there  la  no 
arbitrary  classification  or  discrimination  un- 
der the  doctrine  declared  by  the  Supreme 
Court  of  the  United  States  in  Standard  Oil. 
Co.  V.  United  States,  supra,  that  only  undue 
and  unreasonable  restraints  of  Interstate  or 
foreign  trade  or  commerce  are  prohibited  by 
the  provisions  of  the  Sherman  Anti-Trust 
Act.  As  to  what  constitutes  unlawful  means, 
and  wrongful  or  criminal  acts,  in  the  attain- 
ment of  the  lawful  object,  and  purpose  of 
combinations  of  employes,  has  been  a  fre- 
quent subject  of  Judicial  inquiry,  and  the 
question  has  been  given  widely  different  an- 
swers by  the  courts. 
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For  this  reason  tbere  are  few  things  so 
doabtful  in  the  criminal  law  as  the  point  at 
which  a  combination  of  employes  becomes 
unlawful,  and  as  to  what  means  are  unlawful 
to  accomplish  a  purpose  not  In  itself  unlaw- 
ful. This  section  of  the  Labor  Act  is  a  leg- 
islative rule,  direct  and  definite,  that  In  con- 
templation or  furtherance  of  a  trade  dispute, 
whatever  one  employ^  may  lawfully  do  alone, 
he  may  do  in  combination  with  other  em- 
ployte,  provided  tbey  hare  no  unlawful  ob- 
ject in  view. 

Says  Mr.  Nlartin:  "The  right  to  combine, 
considered  in  the  preceding  section,  is  In  no 
way  affected  by  a  statute  forbidding  a  com- 
bbiation,  agreement,  or  understanding  to 
regulate  or  fix  the  price  of  any  article  of 
merchandise,  or  commodity,  or  of  merchan- 
dise to  be  manufactured,  mined,  or  produced, 
or  Bold  In  a  state,  and  declaring  that  parties 
to  such  combination,  agreement,  or  under- 
standing shall  be  guilty  of  conspiracy.  The 
statute  la  aimed  at  unlawful  conspiracies  or 
combinations  In  restraint  of  trade  and  has  no 
application  to  labor  unions  and  combina- 
tions to  fix  the  price  of  labor."  Martin  on 
Modem  Law  of  Labor  Unions,  par.  7. 

In  the  case  of  Roblf  v.  Kasemeler,  140 
Iowa,  182,  118  N.  W.  276,  23  L.  R.  A.  (N.  S.) 
1284,  132  Am.  St.  Rep.  261, 17  Ann.  Cas.  750, 
the  Supreme  Court  of  Iowa  construing  an 
anU-trust  statute  of  that  state  says:  "The 
statute  In  question  was  aimed  at  unlawful 
conspiracies  or  combinations  in  restraint  of 
trade,  and  was  manifestly  not  intended  to 
cover  labor  anions.  It  is  the  right  of  miners, 
artisans,  laborers,  or  professional  men  to 
unite  for  their  own  improvement  or  advance- 
ment, or  for  any  other  lawful  purpose,  and  it 
has  never  been  held,  so  far  as  we  are  able 
to  discover,  that  a  union  for  the  purpose  of 
advancing  wages  Is  unlawful  under  any  stat- 
utes which  have  been  called  to  our  attention. 
As  said  by  Judge  Taft  In  the  Phelans  Case 
(C.  C.)  62  Fed.  803 :  'Such  unions,  when  right- 
ly conducted,  are  beneficial  in  character.' 
And  it  would  be  a  strained  and  unnatural 
conclusion  to  hold  that  a  statute  aimed  at 
pools  and  trusts  should  be  held  to  include 
agreements  as  to  prices  for  labor  because  the 
word  'commodity'  is  used  therein.  As  the 
right  to  combine  for  the  purpose  of  securing 
higher  wages  Is  recognized  as  lawful  at  com- 
mon law,  a  statute  enacted  to  prohibit  pools 
and  trusts  should  not  be  held  to  apply  to 
combinations  to  fix  the  wages  for  labor,  un- 
less it  clearly  appears  that  such  was  the  leg- 
islative intent  Whatever  of  doubt  there 
may  be  regarding  the  power  9f  the  Legtsla- 
tnre  to  do  so,  we  do  not  think  that  the  act 
in  question  covers  combinations  to  fix  the 
labor  price  whether  that  labor  l>e  slcilled  or 
nnstcHled." 

In  the  case  of  State  v.  Van  Pelt  et  al.,  136 
N.  C.  663,  49  8.  E.  183  (68  L,  R.  A.  760,  1 
Ann.  Cas.  495),  a  criminal  conspiracy  case, 
Mr.  Justice  Connor  used  the  following  lan- 


guage: "In  this  country,  in  which  judges  are 
in  respect  to  their  source  of  appointment  and 
tenure  sensitive  to  changes  of  popular  opin- 
ion and  temper,  amid  the  ever  increasing 
acuteness  of  the  struggle  between  opposing 
social  and  industrial  forces,  the  lines  which 
separate  a  criminal  from  a  noncriminal  con- 
spiracy should  be  clearly  defined.  To  a 
timid,  conservative.  Judicial  mind,  trained  to 
regard  even  the  slightest  disturbance  of  such 
forces  as  portending  danger  to  the  place  of 
the  state,  a  combination  of  the  most  harm- 
less character  would  assume  'unlawful'  form 
and  force.  To  a  different  type  of  Judicial 
mind,  believing  that  the  safety  and  highest 
Interest  of  the  state  are  promoted  by  the 
'freest  possible  play  of  mind  and  action.  In 
trade  competition,  'however  selfish  and  ego- 
tistical. If  unattended  by  circumstances  of  dis- 
honesty, Intimidation,  molestation,  or  other 
such  illegalities,'  the  same  combination  would 
appear  not  only  lawful,  but  stimulating,  to 
trade  in  the  community.  The  study  of  the 
struggle  between  the  ruling  class  and  the  la- 
borers In  EiUgland,  culminating  in  the  pas- 
sage of  the  statute  of  38  and  39  Vict,  is  of 
Interest  to  the  student  and  value  to  the  law- 
maker and  judge.  It  Is  declared  by  that  stat- 
ute that  an  agreement  or  combination  to  do 
any  act  In  furtherance  of  a  trade  dispute 
shall  not  render  the  person  committing  it 
Indictable  for  a  conspiracy,  If  such  acts  com- 
mitted by  one  would  not  be  punishable  as 
a  crime.  'These  latter  words  may  almost  be 
described  as  "The  workman's  charter  of  lib- 
erty," for  they  dispose  at  once  and  forever 
of  the  contention  that  a  combination  to  do 
acts,  not  illegal  in  themselves,  is  entitled  to 
be  regarded  by  the  law  as  a  conspiracy.' 
Cent.  Law  Reform,  253.  A  great  English 
statesman  said  that  for  the  first  time  em- 
ployers and  employes  sat  under  equal  l^ws." 
And  in  conclusion  said :  "In  view  of  the  wide 
divergence  of  judicial  opinion,  by  reason 
whereof  the  law  is  oppressed  with  a  distress 
Ing  uncertainty,  it  would  seem  that  the  Leg- 
islature should  abrogate  the  common  law  on 
the  subject  and  enact  a  plain,  clearly  ex- 
pressed, and  carefully  guardeU  statute  in  Ilea 
thereof." 

The  rule  prescribed  by  section  2  of  the 
Labor  Act  is  clearly  Intended  to  define  In  di- 
rect and  certain  terms  the  right  of  employes 
to  combine,  contract,  or  act  collectively  In 
contemplation  or  furtherance  of  any  trade 
dispute,  and  In  so  doing  the  right  to  do  col- 
lectively or  concertedly  any  act  not  wrong- 
ful or  criminal  if  committed  by  one  person, 
and  that  such  acts  shall  not  be  punished  as 
a  criminal  conspiracy.  In  other  words  It 
declares  that  what  is  lawful  for  one  person 
to  do  In  such  a  case  Is  not  unlawful  for  two 
or  more  collectively  or  concertedly  to  do. 
It  does  not  authorize  such  combinations  of 
employes  to  effectuate  their  object  or  pur- 
pose however  lawful  by  means  of  force, 
violence  or  fraud.    We  think  that  employers 
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and  employes  stand  upon  a  plane  of  perfect 
equality   under   tbis   provision   of  the   law. 

The  second  contention  is  that  what  is 
public  policy  and  what  acts  are  made  crim- 
inal under  the  provisions  of  the  Anti-Trust 
Act  are  without  definition  and  so  indefinite 
that  the  question  of  legality  or  illegality 
must  be  determined  by  Judicial  inquiry,  and 
that  the  penalties  prescribed  are  so  drastic 
and  severe  as  to  cause  a  man  to  shrink  from 
testing  the  act  in  the  courts,  that  for  this 
reason  the  act  is  in  conflict  with  the  con- 
stitutional provision  guaranteeing  the  equal 
protection  of  the  law,  citing  Ex  Parte  Young, 
209  U.  S.  123,  28  Sup.  Ot  441,  52  L.  Ed.  714, 
13  li.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764. 

We  think  this  contention  has  been  fully 
answered  in  what  we  have  already  said. 
The  public  policy  of  the  state  on  the  sub- 
ject of  trusts,  monopolies,  and  conspiracy 
in  restraint  of  trade  is  sufficiently  defined 
by  the  statute. 

As  we  understand  the  facts  in  the  case  of 
Ex  parte  Young,  the  state  of  Minnesota  en- 
acted a  law  fixing  certain  rates  on  domestic 
traffic  within  the  state.  It  was  alleged  that 
those  rates  were  confiscatory,  and  that  they 
interfered  with  interstate  commerce,  and 
that  the  Attorney  General  and  railroad  com- 
missioners were  about  to  enforce  these  rates 
jind  that  Mr.  Shepard,  a  stockholder  in  the 
Northern  Pacific,  would  thereby  Iiave  bis 
property  confiscated.  He  brought  an  injunc- 
tion suit  in  the  federal  court  against  the 
railroad  commissioners  and '  the  Attorney 
General,  an  injunction  was  allowed,  and  At- 
torney General  Young,  in  disregard  of  the 
same.  Instituted  a  mandamus  suit  against 
the  Northern  Pacific  Railway  Company.  For 
this  Attorney  General  Young  was  adjudged 
In  contempt  and  committed,  whereupon  he 
sued  out  a  writ  of  habeas  corpus  in  the  Su- 
•preme  Court  of  the  United  States,  contend- 
ing that  the  original  action  was  against  the 
state  of  Minnesota,  and  that  the  state  could 
not  be  sued  without  having  consented  to  the 
same.  The  question  upon  which  the  case 
turned  was  whether  the  state  was  being 
sued  In  a  case  where  It  was  alleged  that  the 
state,  through  Its  railroad  commissioners 
and  Attorney  General,  was  about  to  compel 
the  railroad  to  transport  persons  and  prop- 
erty for  less  than  an  adequate  compensa- 
tion. We  think  the  doctrine  of  that  case 
has  no  application  to  the  case  at  bar,  and 
that  this  contention  is  without  merit.  If 
the  views  herein  expressed  are  sound,  the 
statutes  in  question  are  a  valid  exercise  of 
legislative  power  and  authority. 

It  is  our  conclusion  that  there  is  no  con- 
flict with  the  Constitution  of  the  United 
States,  and,  until  compelled  by  direct  Ju- 
dicial decision  of  the  Supreme  Court  of  the 
United  States  to  the  contrary,  we  shall  es- 
teem it  a  privilege  and  consider  it  a  solemn 
obligation  and  duty  to  uphold  the  validity 
of  our  anti-trust  laws. 

[•]  It  is  next  contended  that  the  Indict- 


ments are  void  because  they  each  charge 
more  than  one  oCTense.  The  facts  charged 
In  each  Indictment  constitute  a  criminal  con- 
spiracy In  restraint  of  trade,  both  by  rea- 
son of  what  is  alleged  was  agreed  to  be 
done  and  the  acts  alleged  to  have  been  done 
In  pursuance  of  the  alleged  agreement,  and 
we  think  but  one  offense  Is  charged. 

In  the  case  of  United  States  v.  MacAn- 
drews  (C.  C.)  149  Fed.  823,  Judge  Hough, 
discussing  the  question  of  duplicity  in  an 
Indictment  char^g  a  violation  of  the  Sher- 
man Anti-Trust  Act  says:  "Time  of  com- 
bination and  monopoly.  It  Is  true  that  the 
gist  of  the  alleged  offenses  is  the  combina- 
tion or  the  attempt  at  monopoly,  but  it  is 
not  true  that  the  offenses  are  complete  when 
the  combination  Is  mentally  formed  or  the 
mental  intention  to  monopolize  arises.  The 
statutory  offense,  and  the  one  charged  here- 
in, does  not  depend  upon  'a  single  agreement, 
but  [on]  a  course  of  conduct  intended  to  be 
continued' ;  yet,  nevertheless,  'the  thing  done 
and  intended  to  be  done  Is  perfectly  def- 
inite.' Swift  V.  United  States,  196  U.  S.  at- 
page  400,  25  Sup.  Ct  at  page  281,  49  h.  Ed. 
618.  That  case  arose  on  the  civil  side  of 
the  court,  but  it  Is  to  be  remembered  tliat 
the  same  facts  and  acts  which  expose  violat- 
ors of  this  statute  to  civil  suit  also  render 
them  subject  to  indictment.  In  this  case, 
while  the  time  is  indefinite,  the  thing  done 
is  definite,  and  that  Is  all  that  the  statute 
requires.  To  show  that  an  exact  time  may 
be,  and  therefore  must  be,  assigned  for  the 
commission  of  the  offense  of  combination, 
the  defendants  argue  upon  the  meaning  of 
the  word  'engage'  as  used  in  the  statute, 
and  strenuously  urge  that,  since  the  offense 
prohibited  is  that  of  'engaging  In'  a  com- 
bination, it  must  be  complete  as  soon  as  the 
accused  employs  his  attention  or  effort  in 
or  about  the  same,  that  such  employment  of 
attention  or  effort  Is  capable  of  precise  as- 
signment in  point  of  time,  and  they  chal- 
lenge the  prosecution  to  name  the  day.  The 
statute  is  not  directed  against  such  an  at>- 
stractlon  as  this.  It  does  not  require  on  the 
part  of  the  prosecution  clairvoyance  to  dis- 
cover or  locate  the  offense.  Its  prohibition 
is  not  directed  against  a  state  of  mind,  but 
against  a  state  of  facts.  The  facts  do  not 
simultaneously  occur ;  the  events  are  not  con- 
temporaneous. It  may,  and  naturally  would, 
require  time  for  the  working  parts  of  the 
combination  to  become  co-operative,  or  for 
the  monopoly  to  become  more  than  a  hope; 
and  what  Is  forbidden  and  renders  the  act- 
ors obnoxious  to  the  criminal  law  is  not  an 
nndlscoverable  |:hought  or  hope,  but  a  per- 
fectly obvious  result  of  condition.  The  con- 
dition or  state  of  facts  against  which  the 
statute  is  directed  is  a  continuing  condition, 
and  therefore  the  offense  of  creating  and 
maintaining  that  condition  is  necessarily  a 
continuing  offense,  and  does  not,  from  its 
very  nature,  require  greater  particularity 
in  assignment  than  is  used  in  this  Indict- 
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ment  Gombtnatton  not  described.  The  ar- 
gament  ttiat  the  indictment  describes  only 
the  results  and  effects  of  the  combination, 
but  not  the  combination  Itself,  rests,  I  think, 
on  a  misreading  of  that  instrument.  Ad- 
mitting that  it  is  necessary  to  charge,  not 
only  the  commission  of  the  offense,  but  'all 
the  drcamstances  constituting'  the  same 
(United  States  ▼.  Greenhut  [D.  C]  61  Fed. 
205;  Re  Greene  [C.  G.]  62  Fed.  104),  and  ex- 
cluding from  consideration  •  the  'overt  acts,' 
the  combination  count  not  only  charges  the 
offense  In  ampler  words  than  those  of  the 
Btatnte,  but  shows  by  the  'ways  in  which' 
the  offense  was  committed  all  the  necessary 
circumstances;  1.  e.,  that  the  defendant  de- 
stroyed competition,  apportioned  customers, 
limited  production,  and  required  uniform 
contracts.  The  'means  by  which'  of  the  indict- 
ment are  explanatory  of  the  above  clear  aver- 
ments which  show  both  the  nature  of  the  com- 
bination and  the  method  of  Its  operation. 
•  •  •  Duplicity,  etc.  The  analysis  of  the 
Indictment  first  above  made  convinces  me  that 
each  alleged  offense  is  sufficiently  charged. 
The  suggestion  of  duplicity  rests  upon  the 
assumption  that  each  one'  of  the  alleged 
'overt  acts'  Is  charged  as  a  separate  indict- 
able offense.  The  same  analysis  shows  the 
error  in  this  argument.  The  true  reason 
for  the  rule  against  duplicity  Is  that  the 
■Jury  cannot  split  up  a  count  in  an  indict- 
ment, and  find  the  accused  guilty  of  a  part 
and  not  guilty  of  the  balance;  their  verdict 
must  be  an  entirety.'  State  v.  Smith,  61  Me. 
386.  I  can  see  no  possibility  of  the  Jury  be- 
ing thus  misled  in  this  case." 

The  question  here  presented  was  consid- 
ered in  the  case  of  United  States  v.  Kissel, 
218  U.  S.  601,  31  Sup.  Ot  124,  54  L.  Ed. 
116S.  Mr.  Justice  Holmes,  delivering  the 
opinion  of  the  court,  said:  "The  defendants 
argue  that  a  conspiracy  is  a  completed  crime 
as  soon  as  formed,  that  It  is  simply  a  case  of 
unlawful  agreement,  and  that  therefore  the 
contlnuando  may  be  diregarded,  and  a  plea 
Is  proper  to  show  that  the  statute  of  lim- 
itations has  run.  Subsequent  acts  in  pur- 
suance of  the  agreement  may  renew  the  con- 
spiracy or  be  evidence  of  a  renewal,  but  do 
not  change  the  nature  of  the  original  of- 
fense. So,  also,  it  is  said  the  fact  that  an 
unlawful  contract  contemplates  future  acts, 
or  that  the  results  of  a  successful  conspiracy 
endure  to  a  much  later  date,  does  not  af- 
fect the  character  of  the  crime.  The  argu- 
ment, so  far  as  the  premises  are  true,  does 
not  suffice  to  prove  that  a  conspiracy,  al- 
though It  exists  as  soon  as  the  agreement  is 
made,  may  not  continue  beyond  the  moment 
of  making  it.  It  is  true  that  the  unlawful 
agreement  satisfies  the  definition  of  the 
crime,  but  It  does  not  exhaust  it.  It  also  is 
true,  of  course,  that  the  mere  continuance  of 
the  result  of  the  crime  does  not  continue 
the  crime.  United  States  v.  Irvine,  98  U.  S. 
450,  25  L.  Bd.  193,  3  Am.  Or.  Rep.  334.  But 
wlust  the  plot  contemplates  bringing  to  pass 


a  continuous  result  that  will  not  continue 
without  the  continuous  co-operation  of  the 
conspirators  to  keep  it  up,  and  there  Is  such 
continuous  co-operation,  it  Is  a  perversion  of 
natural  thought  and  of  natural  language  to 
call  such  continuous  co-operation  a  cinemat- 
ographic series  of  distinct  conspiracies, 
i-ather  than  to  call  it  a  single  one.  Take 
the  present  case.  A  conspiracy  to  restrain' 
or  monopolize  trade  by  Improperly  exclud- 
ing a  competitor  from  business  contemplates 
tbat  the  conspirators  wUl  remain  in  busi- 
ness, and  will  continue  their  combined  ef- 
forts to  drive  the  competitor  out  until  they 
succeed.  If  they  do  continue  such  efforts 
in  pursuance  of  the  plan,  the  conspiracy  con- 
tinues up  to  the  time  of  abandonment  or 
success.  A  conspiracy  in  restraint  of  trade 
Is  different  from  and  more  than  a  contract 
in. restraint  of  trade.  A  conspiracy  is  con- 
stituted by  an  agreement,  it  is  true,  but  it 
is  the  result  of  the  agreement,  rather  than 
the  agreement  itself,  just  as  a  partnership, 
although  constituted  by  a  contract  Is  not  the 
contract,  but  Is  a  result  of  it.  The  contract 
is  instantaneous,  the  partnership  may  en- 
dure as  one  and  the  same  partnership  for 
years.  A  conspiracy  is  a  partnership  in 
criminal  purposes.  That  as  such  It  may 
have  continuation  in  time  is  shown  by  the 
rule  that  an  oVert  act  of  one  partner  may 
be  the  act  of  all  without  any  new  agreement 
specifically  directed  to  that  act." 

[/]  The  lower  court  held  the  indictment  in 
the  first  case  defective  because  no  time  is 
alleged  when  the  offense  was  committed.  In 
this  we  think  the  lower  court  is  clearly  in 
error. 

The  indictment  In  this  case  alleges  that 
"on  the  15th  day  of  November,  1907,  and 
continuously  from  said  date  up  to  the  filing 
of  this  indictment,"  which  was  the  23d  day 
of  October,  1909,  "the  defendant,"  and  then 
it  named  one  after  another  and  alleges  that 
they  were  and  are  corporations,  and  that 
they,  and  the  sentence  does  not  stop,  "com- 
mitted the  following  acts,  and  entered  into 
the  following  conspiracies,"  etc.,  in  the  coun- 
ty of  Logan,  in  the  said  state,  intentionally, 
feloniously,  and  with  the  intent  to  monop- 
olize the  market  for  and  of  cotton  and  its 
products  "that  Is  to  say,  they  •  •  •  have 
sought  to  acquire  and  have  acquired  a  vir- 
tual monopoly  In  the  marketing  and  ginning 
of  cotton  and  seed  cotton  and  in  the  market- 
ing of  the  products  thereof,  in  that  they, 
acting  together,  •  •  •  have  acquired 
control  of  about  90  per  cent,  of  all  the  gins 
*  *  *  and  have  among  themselves  divid- 
ed the  field,  •  •  •  that  is  to  say,"  and 
then  is  a  description  at  one  town  after  an- 
other and  what  is  being  done  there,  and 
then,  finally,  that  said  "defendants  then 
and  there  by  said  acts  have  completely  an- 
nihilated competition  In  cotton  and  Its  prod- 
ucts In  the  county  of  Logan  except  at  the 
town  of  Mulhall." 

As  there  is  but  one  period  given  in  the 
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whole  indictment,  and  that  la  the  time  be- 
tween the  15th  day  of  Nov«nber,  1907,  and 
the  23d  day  of  October,  1909,  the  words 
"then  and  there"  must  refer  to  that  period. 

The  common-law  rule  as  to  the  necessity 
of  Bpeclflcally  stating  the  time  when  the  of- 
fense Is  committed  is  now  to  a  great  extent 
modified  or  dispensed  with  by  reason  of 
statutory  provisions.  In  tills  indictment, 
we  believe  the  time  Is  sufllclently  stated. 

For  the  reasons  stated,  the  judgment  of 
the  district  court  of  Logan  county,  sustain- 
ing demurrers  to  the  indictment  in  each  of 
these  cases,  is  hereby  overruled,  and  the 
cases  remanded  with  direction  to  the  lower 
court  to  proceed  in  accordance  with  the 
views  herein  expressed. 

FURMAN,  P.  J.,  and  ABMSTBONQ,  J., 
concur. 


a  OU.  Cr.  98) 

GUNNEIiLS  r.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  26,  1912.) 

(ByUaiM*  J>v  the  Ooturi.) 

1.  LABOEirr  (I  65*)— Evidence. 

In  a  prosecution  for  larceny  of  live  stock, 
the  evidence  is  held  to  support  the  verdict,  and 
that  no  reversible  error  was  committed  on  the 
triaL 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  gS  152,  164,  165,  167,  109;  Dec 
Dig.  I  65.*] 

2.  Indictment  and  Infobuation   (I  62*)— 
Vebification. 

The  verification  of  an  information  charging 
a  felony  is  no  part  of  the  information  Itself, 
and  is  not  an  indispensable  requisite. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {}  103-108;  Dec. 
Dig.  I  62.*] 

8.  Cbimihai.  Law  (§  641*)— TbiaI/— Reading 
Evidence  to  Jbbt. 

As  section  6865  (Snyder's  Sts.)  of  Pro- 
cedure Criminal  reqaires  only  the  presence  of 
the  defendant  and  the  calling  of  counsel,  where 
there  is  a  disagreement  between  jurors  as  to 
any  part  of  the  testimony,  and  the  jury  re- 
quest that  such  testimony  be  read,  it  was  not 
error  for  the  court  to  direct  the  reporter  to 
read  such  testimony  in  the  absence  of  the  de- 
fendant's counsel;  he  having  been  duly  called, 
and  the  defendant  being  present  in  person. 

-    [Ed.  Note.— For   other   cases,   see   Criminal 

Law,  Cent   Dig.  H   1496-1506;    Dec.   Dig.  { 

641.*) 

4.  Cbiminal  Law  ({  730*)  —  Tbiai*— Asou- 

KENT   OF  PBOBECUTINO   ATTOBNET. 

Where  the  prosecuting  attorney  in  closing 
the  case  makes  the  statement,  "The  perjury 
was  so  plain  that  the  court  called  me  to  bis 
bench  and  called  my  attention  to  same,"  he  is 
guilty  of  misconduct,  as  the  jurors  are  the 
sole  Judges  of  the  credibility  of  the  witnesses 
who  testify  before  them,  and  not  the  court 
But  where  the  court,  upon  objection  made,  im- 
mediately instructs  the  jury  that  such  is  not 
the  case,  and  directs  the  jury  to  disregard  such 
statement,  it  is  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  dent  Dig.  {  1693 ;  Dec.  Dig.  {  TOO.*] 


Am>eal  from  District  Court,  Coal  County: 
A.  T.  West,  Judge. 

Monroe  Gunnells  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

O.  T.  Ralls,  for  plaintiff  In  error.  Cbas. 
West,  Atty.  Gen.,  and  Smith  C.  Matson,  Asst 
Atty.  Gen.,  for  the  Stat& 

DOYLE,  J.  Monroe  Gnnnells,  plaintiff  in 
error,  was  tried,  convicted,  and  sentenced  to 
imprisonment  for  one  year  in  the  state 
prison  In  -pursuance  to  a  verdict  returned 
upon  his  trial  on  an  information  wbicb 
charged  the  larceny  of  three  head  of  cattle^ 
the  personal  property  of  one  Crockett  Gray. 

The  proof  on  the  part  of  the  prosecution 
tends  to  show  the  following  facts: 

Crockett  Gray  was  a  farmer  living  near 
the  boundary  line  of  Pontotoc  and  Coal  coun- 
ties, and  was  the  owner  of  three  head  /Of  cat- 
tle, which  were  kept  by  one  Dtmn  on  hia 
ranch  near  the  town  of  Oconee,  about  three 
miles  from  Gray's  home.  The  defendant  liv- 
ed with  his  father-in-law,  Sam  Whiteside^ 
which  was  a  mile  or  two  from  Dunn's  pas- 
ture. On  the  morning  of  April  27,  1909,  the 
defendant  left  the  home  of  his  father-in-law 
on  horseback  ostensibly  to  get  some,  cane 
seed  from  a  man  named  Carr,  who  lived. 
about  half  a  mile  from  Dunn's  pasture.  He 
reached  Carr's  early  in  the  afternoon  and 
got  the  cane  seed  and  left  with  it 

Lon  Craft,  the  only  witness  who  testified 
directly  to  the  larceny  of  the  cattle,  lived 
about  a  quarter  of  a  mile  from  Carr's,  and 
about  the  same  distance  from  Dunn's  pas- 
ture. He  testified  that  the  defendant  came 
to  his  house  on  that  day,  along  in  the  after- 
noon, and  that  his  brother,  Tom  Craft,  was 
there;  ihat  the  defendant  stayed  there  near- 
ly all  the  afternoon,  and  along  about  dark 
offered  Tom  Craft  a  dollar  to  go  with  him 
to  Dunn's  pasture  and  get  some  cattle  that 
the  defendant  said  belonged  to  his  father-in- 
law,  Sam  Whiteside;  that  the 'defendant  and 
Lon  Craft  went  over  to  Dunn's  pasture  and 
drove  out  three  bead  of  cattle,  which  were 
afterwards  identified  as  the  stolen  cattle. 

The  cattle  were  driven  by  the  defendant, 
with  the  assistance  of  Tom  Craft,  to  a  pas- 
ture on  his  father-in-law's  place,  where  they 
were  marked  and  branded  and  kept  for  a  few 
days,  and  then  transferred  to  the  pasture  of 
one  Howard,  which  pasture  was  larger  and 
had  more  timber  in  It  than  the  Whiteside 
pasture,  which  was  a  small  pasture  close  to 
the  road,  where  an  entire  view  could  be  had 
from  the  road.  The  cattle  were  kept  in  the 
Howard  pasture  for  a  week  or  two,  when 
they  were  sold  by  the  defendant  to  Dunk 
McMillan  for  $31.  The  cattle  were  then  tak- 
en to  the  McMillan  pasture,  seven  or  eight 
miles  from  the  home  of  Crockett  Gray,  the 
owner  of  the  cattle.  When  the  cattle  were 
missed  from  Dunn's  pasture,  search  vras 
made  for  them,  and  they  were  found  in  Mc- 
Millan's pasture. 
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The  defendant  offered  teBtlmony  tending  to 
show  that  he  purchased  the  cattle  from  a 
man  whose  name  he  did  not  know,  who  at 
tlie  time  was  driving  the  cattle  along  the 
highway.  According  to  the  defendant's  own 
testimony,  he  did  not  ask  the  man  where  he 
lived,  or  what  was  bis  name,  or  where  he 
got  the  cattle.  He  testified  that  Tom  and 
Lon  Craft  were  iwesent  when  he  bought  the. 
cattle.  The  testimony  of  bis  brother-in-law 
and  one  or  two  other  witnesses  was  offered 
to  corroborate  the  fact  that  be  was  accom- 
panied by  three  other  men,  when  driving  the 
cattle  along  the  highway  on  the  day  charged. 
[1]  We  liave  considered  the  record  In  its 
most  favorable  light  to  the  defendant,  but 
find  no  error  upon  which  a  new  trial  should 
be  granted.  Clearly  the  evidence  is  sufficient 
to  sostaln  tbe  conviction. 

[2]  Tbe  first  error  assigned,  that  "the  court 
erred  In  permitting  the  county  attorney  to 
amend  tbe  information  by  adding  thereto 
verification  of  Crockett  Gray,"  is  without 
merit  Henson  ▼.  State,  6  OkL  Cr.  201,  114 
Paa  630. 

[4]  The  second  assignment  is  that  there 
was  error  committed  in  the  argument  of  the 
case  by  the  county  attorney.  By  stipulation 
of  counsel,  it  is  shown  that  the  county  at- 
torney, in  his  closing  argument,  stated:  "Gen- 
tlemen of  the  Jury,  there  has  been  a  great 
deal  of  perjured  testimony  offered  by  the  de- 
fendant In  this  case.  Why,  the  perjury  was 
eo  plain  that  tbe  court  called  me  to  bis  bench 
and  called  my  attention  to  same."  It  is  fur- 
ther agreed  that  the  defendant  objected  to 
the  statement  of  tbe  county  attorney  and 
asked  tbe  court  to  instruct  the  Jury  not  to 
consider  that  statement,  and  that  the  court 
did  so  instruct  the  Jury.  It  does  not  appear 
that  this  stipulation  was  submitted  to  the 
trial  court  as  a  part  of  the  original  case- 
made;  for  this  reason,  tbe  question  raised  is 
not  properly  before  this  court.  We  think, 
however,  considering  tbe  contention  as  pre- 
sented, that  the  misconduct  of  the  county  at- 
torney in  basing  an  argument  on  what  the 
court  might  have  said  regarding  the  credibili- 
ty of  a  witness  does  not  constitute  reversible 
error,  in  view  of  the  instruction  of  the  court 
to  tbe  Jury  not  to  consider  such  statement. 
In  tlie  absence  from  tbe  record  of  tbe  pro- 
ceedings bad,  tbe  presumption  Is  that  the 
miscondnct  was  properly  rebuked,  and  the 
Jnry  directed  to  disregard  tbe  prejudicial 
statement. 

[3]  It  Is  further  contended  that  the.  court 
erred  in  permitting  the  court  reporter  to 
read  the  testimony  of  three  witnesses  in  the 
absence  of  tbe  defendant's  attorney.  It  ap- 
pears from  the  record  that  the  Jury  returned 
into  court  and  asked  to  liave  this  testimony 
read.  The  record  shows  that  Mr.  Ralls,  the 
attorney  for  tbe  defendant,  was  called,  and 
that  the  court  waited  upon  him  a  reasonable 
length  of  time,  and  that  he  did  not  appear. 
The   defendant    being    present,    Mr.    Hum- 


phreys, an  attorn^  at  law,  agreed  to  act  In 
tbe  absence  of  Mr.  Ralls,  and  to  save  all  pos- 
sible exceptions  for  him.  The  court  then  di- 
rected the  reporter  to  read  the  testimony  in 
question.  During  the  reading  of  this  testi- 
mony, Mr.  Ralls  appeared  and  excepted  to 
tbe  action  of  the  court  in  permitting  any  tes- 
timony to  be  read  in  bis  absence.  Tbe  alleg- 
ed error  is  based  upon  the  theory  that  it  was 
the  duty  of  the  court  to  wait  until  the  attor- 
ney for  the  defendant  appeared,  no  matter 
how  long  that  might  be.  Such  is  not  tbe 
law.  Section  6865,  Snyder's  St.,  provides: 
"After  the  Jury  have  retired  for  deliberation, 
if  there  be  a  disagreement  between  them  as 
to  any  part  of  the  testimony  or  if  they  de- 
sire to  be  informed  on  a  point  of  law  aris^ 
Ing  In  the  cause,  they  must  require  the  of- 
ficer to  conduct  them  into  conrt.  Upon  their 
being  brought  into  court,  the  information  re- 
quired must  be  given  in  the  presence  of,  or 
after  notice  to  the  county  attorney  and  tbe 
defendant  or  his  counsel,  or  after  they  have 
been  called."  This  Information  was  given  in 
the  presence  of  tbe  defendant,  after  his  coun- 
sel bad  been  called.  There  Is  nothing  in  the 
record  to  show  that  the  defendant  was  in 
any  way  prejudiced  by  the  failure  of  his 
counsel  to  be  present  during  tbe  entire  pro- 
ceedings of  tbe  court. 

This  covers  all  assignments  of  error,  and 
results  In  the  conclusion  that  the  defendant 
was  properly  convicted,  and  that  the  record 
presents  no  reversible  error. 

The  Judgment  of  the  district  court  of  Coal 
county  is  therefore  affirmed. 

PDRMAN,  P.  J.,  and  ARMSTRONG,  J., 
concur. 

(7  OU.  Cr.  102) 
GRAY  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  27,  1912.) 

(Syllabus  ly  the  Court.) 

1.  Cbiminal  Law  (S  741*)— Tbial— Pbovincb 
of  coubt  ano  jubt. 

In  a  criminal  prosecution,  It  is  the  duty 
of  the  court  to  declare  the  law  to  the  jury. 
Whether  the  evidence  has  a  tendency  to  prove 
any  fact  In  issue  in  a  criminal  case  is  for  the 
determination  of  tbe  conrt;  not  so  as  to  tbe 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1705,  1713,  1716,  1717, 
1727,  1728;    Dec.  Dig.  §  741.*] 

2.  Cbiminal  Law  (§  761»)— TbiaI/— Instbuo- 
TiONs— Assumptions  as  to  Facts. 

Where  a  fact  material  to  the  issue,  con- 
cerning the  existence  of  which  there  is  conflict 
in  the  evidence,  is  assumed  by  tbe  court  in  an 
instruction  to  the  jury  to  be  fully  established, 
tbe  province  of  the  jury  is  invaded,  and  con- 
stitutes prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1731,  1738,  1754-1764, 
1771;  Dec.  Dig.  {  761.*] 

Appeal  from  District  Court,  Le  Flore  Coun- 
ty; Malcolm  B.  Rosser,  Judge. 
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J.  H.  Gray  was  convicted  of  assault  with 
Intent  to  do  bodily  barm,  and  appeals.  Re- 
versed and  remanded. 

Jean  P.  Day,  T.  H.  Dubois,  and  E.  L. 
Taylor,  for  plaintiff  In  error.  Chas.  West, 
Atty.  Gen.,  and  Smith  C.  Matson,  Asst.  Atty. 
Gen.,  'for  the  State. 

DOTLH  J.  [21  In  this  case  the  Attorney 
General  has  Hied  a  confession  of  error, 
which,  omitting  the  title,  is  as  follows: 
"Plaintiff^  in  error,  J.  H.  Gray,  was  prosecut- 
ed in  the  district  court  of  Le  Flore  county  by 
information,  charged  with  the  crime  of  as- 
sault with  intent  to  kill,  which  information 
was  filed  in  said  court  on  the  23d  day  of 
March,  1909.  Afterwards  an  amended  In- 
formation was  filed,  charging  the  plalntlfC  in 
error  with  assault  with  Intent  to  do  bodily 
barm.  This  information  was  filed  on  the 
4th  day  of  April,  1909.  The  defendant  plead 
not  guilty  to  the  Information,  and  the  trial 
was  had  in  November,  1909,  resulting  in  a 
verdict  of  guilty  of  assault  with  Intent  to 
do  bodily  harm,  assessing  his  punishment 
at  imprisonment  in  the  county  Jail  for  a 
period  of  one  year.  It  Is  argued  that  the 
court  erred  in  giving  the  following  Instruc- 
tion which  was  excepted  to  and  embodied  in 
the  motion  for  new  trial  as  ground  for  a. 
new  trial,  and  was  incorporated  in  the  peti- 
tion in  error  as  ground  for  a  reversal  of  this 
Judgment,  as  follows:  '(4)  Now  in  this  case 
you  are  Instructed  that  from  the  testimony 
and  from  the  statement  of  the  defendant 
himself  he  is  guilty  at  least  of  a  simple  as- 
sault, and  the  question  for  you  to  find  is 
whether  or  not  he  is  guilty  of  an  assault 
with  intent  to  do  bodily  harm.'  Counsel  for 
plaintiff  In  error  contend  that  the  giving  of 
this  Instruction  was  error,  because  it  In- 
vaded the  province  of  the  Jury,  denying  the 
defendant  his  constitutional  right  of  a  trial 
by  Jury  by  telling  the  Jury  that  the  defend- 
ant was  guilty  of  a  simple  assault,  which  was 
an  essential  element  of  the  crime  of  assault 
to  do  bodily  barm.  It  has  been  held  by  some 
courts  that:  'Where  all  the  facts  essential  to 
a  conviction  are  admitted,  there  Is  nothing 
for  a  Jury  to  pass  upon,  and  it  is  not  error 
for  the  court  to  direct  a  verdict  of  guilty.' 
People  V,  Richmond,  59  Mich.  570,  26  N.  W. 
770;  People  v.  Ackerman,  80  Mich.  588,  45 
N.  W.  367 ;  People  v.  Neumann,  85  Mich.  98, 
48  N.  W.  290;  12  Cyc.  598,  and  cases  there 
cited.  These  cases  are  all  based  upon  the 
proposition  that  there  is  absolutely  no  con- 
flict in  the  testimony,  or  tliat  the  defend- 
ant admits  the  crime.  In  this  case  the 
defendant  denies  the  crime,  and  there  is 
conflict  in  the  testimony  on  the  part  of  the 
state's  witness  and  the  testimony  on  behalf 
of  the  defendant,  as  shown  by  the  case-made, 
pages  6  and  7.  We  think  for  that  reason 
that  the  Instruction  given  was  erroneous, 
that  the  defendant  was  entitled  to  have  the 


Jury  pass  upon  the  weight  of  the  testimony 
and  the  credibility  of  the  witnesses,  and  the 
instruction  of  the  court  invaded  the  province 
of  .the  Jury  in  that  respect.  For  this  reason 
the  Attorney  General  confesses  error,  and 
says  that  this  Judgment  should  be  reversed 
and  the  case  remanded  to  the  district  court 
of  lie  Flore  county  for  another  trial." 
.  The  facts  as  presented  by  the  proof  on  the 
part  of  the  prosecution  show  that  the  de- 
fendant and  one  R.  E.  Price  met  in  a  store 
at  Bokoshe  and  had  a  dispute  about  rent. 
That  the  defendant  started  towards  Price 
with  an  open  knife,  saying:  "I  will  punc- 
ture you,  you  damn  cow  thief,  you."  Per- 
sons present  pushed  the  defendant  back. 
The  defendant  testified  on  his  own  l>ehalf 
that  Price  was  the  aggressor  both  by  word 
and  action,  in  that  Price  called  him  a  damn- 
ed liar,  and  started  towards  him.  The  de- 
fendant had  the  right  to  have  a  decision  on 
the"  facts  by  the  Jury,  and' the  opinion  of^ 
the  trial  Judge  as  expressed  in  said  Instruc- 
tion, that  the  defendant  on  his  own  testi- 
mony was  at  least  guilty  of  a  simple  assault, 
was  clearly  an  invasion  of  the  province  of 
the  Jury  to  pass  upon  the  weight  and  suffi- 
ciency of  the  evidence.  In  every  criminal 
case  It  is  within  the  inherent  power  of  the 
Jury  to  acquit  a  defendant,  if  they  see  fit, 
and,  if  an  acquittal  is  bad,  no  matter  bow 
guilty  the  court  may  consider  tlie  defend- 
ant, it  has  no  power  to  set  aside  the  verdict. 

[1]  It  is  the  duty  of  the  court  to  declare 
the  law  to  the  Jury,  and  whether  the  evi- 
dence has  a  tendency  to  prove  any  fact  in 
issue  in  a  criminal  case  1^  for  the  determina- 
tion of  the  court,  but  not  so  as  to  the  weight 
of  the  evidence. 

The  confession  of  error  is  therefore  Boa- 
talned  and  the  Judgment  of  the  district  court 
of  Le  Flore  county  reversed,  and  the  case 
remanded  thereto,  with  direction  to  grant  a 
new  trial. 

FURMAN,  P.  J.,  and   ARMSTRONG,   J, 

concur. 

a  Okl.  Cr.  lOS) 
CDMBERLEDGE  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  30,  1912.) 

(St/llahus  by  the  Court.) 

Intoxicating    Liqxtobs    (|   168*)  —  Illkgai. 

Sale. 

Where  the  evidence  shows  that  a  defendant 
upon  trial  was  concerned  in  the  sale  of  intoxi- 
cating liquor,  it  is  immaterial  as  to  whether 
or  not  the  sale  was  made  by  the  defendant  or 
by  another  person  who  was  acting  with  the 
defendant.. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  §i  189-192;  Dec.  Dig. 
§  168.'*] 

Appeal    from    Superior    Court,    Muskogee 
County ;  Farrar  L.  McCain,  Judge. 
S.  H.  Cumberledge  was  convicted  of  vlolat- 
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isg  tbe  prohibition  lav,  and  appeals.     Af- 
llrmed. 

S.  V.  O'Hare  and  W.  W.  Momyer  for  ap- 
pellant Smitb  C.  Matson,  Asst  Atty.  Gen., 
for  tbe  State. 

FURMAN,  P.  J.  Appellant  was  convicted  In 
the  superior  court  of  Muskogee  county  for 
a  violation  of  the  prohibitory  liquor  law,  and 
his  punishment  was  assessed  by  tbe  court  at 
a  fine  of  $200  and  30  days  Imprisonment  in 
the  county  jail. 

The  only  question  presented  by  this  appeal 
is  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  of  tbe  Jury  and  the  Judg- 
ment of  the  court. 

Ernest  Hohelmer  testified  for  the  state 
that  on  the  31st  day  of  December,  1910,  he 
went  into  a  drug  store  in  the  Bates  building 
in  Mnakogee  and  purchased  a  pint  of  whis- 
ky; that  the  whisky  was  purchased  in  a  lit- 
tle room  behind  the  prescription  case  in  the 
drag  store,  and  was  purchased  from  a  negro 
who  was  frequently  seen  around  the  drug 
store;  that  he  did  not  know  the  negro's 
name,  but  that  he  bad  frequently  gone  to 
the  drug  store  and  bad  seen  this  negro  por- 
ter behind  the  prescription  case  pouring  out 
drinks  of  wlilsky,  and  also  had  seen  him 
cleaning  up  tbe  drug  store ;  that  he  had  seen 
several  persons  drinking  in  the  drug  store; 
that,  when  the  witness  would  go  in  the  drug 
store,  he  would  see  the  appellant  there,  but 
had  never  seen  him  back  behind  the  prescrip- 
tion case  where  the  whisky  was  sold,  but 
at  his  desk,  which  was  very  near  the  back 
end  of  the  drug  store,  six  or  seven  feet  or 
more  from  the  prescription  case;  that  he 
had  seen  the  negro  porter  who  sold  whisky 
behind  the  prescription  case  In  the  drug 
store  take  the  money  for  whisky  to  the  cash 
register,  and  there  make  change  and  bring 
it  back. 

Ben  Hoffman,  a  witness  for  the  state,  sub- 
stantially corroborates  the  testimony  of  Er- 
nest Hohelmer. 

Ed  A.  Estes  testified  for  the  estate  that  he 
was  the  owner  of  the  building  known  as  the 
Estes  building;  that  appellant  paid  the  rent 
on  this  drug  store ;  that  no  one  could  go  be- 
hind the  prescription  case  in  the  drug  store 
except  from  tbe  front  way. 

Horace  C!ole,  a  negro,  testified  for  the  state 
that  he  was  porter  at  the  drug  store  in  ques- 
tion, and  worked  there  in  December,  1910; 
that  his  salary  was  paid  by  appellant. 

Appellant  took  the  witness  stand,  and  tes- 
tified as  follows:  "Q.  Tour  name  Is  F.  B. 
Cnmberledge?  A.  Yes  sir.  Q.  Where  do  you 
reside?  A.  Muskogee.  Q.  What  business  are 
yon  in,  Mr.  Cumberledge?  A.  Well,  I  am  In 
the  drug  business.  Q.  How  long  have  you 
been  In  the  drug  business?  A.  Well,  sir,  10 
or  11  years.  Q.  You  are  charged  with  selling 
or  being  interested  In  the  sale  of  liquor  to 
one  Ernest  Hohelmer  on  or  about  the  1st 
day  of  December,  1910.    Z  will  ask  you  to 


state  if  you  sold  any  liquor  to  Ernest  Ho- 
helmer, or  authorized  any  one  to  sell  any, 
sharing  In  the  profit  of  the  sale  to  Hohelmer? 
A.  I  did  not.  By  Mr.  Momyer:  That  is  all. 
By  Mr.  Disney:   No  questions." 

We  are  of  the  opinion  that  this  evidence 
fully  supports  the  verdict,  and  that  the  jury 
could  not  have  arrived  at  any  other  verdict 
than  that  the  appellant  was  guilty.  The  idea 
that  the  proprietor  of  a  drug  store  would  al- 
low bis  negro  porter  to  open  up  a  bootlegging 
joint  in  the  rear  of  the  prescription  case,  to 
which  access  could  only  be  bad  from  the 
front,  and  that  this  proprietor  was  not  in 
any  manner  concerned  or  connected  with  this 
bootlegging  joint,  was  an  Insult  to  the  intel- 
ligence of  the  court  and  jury.  Appellant  was 
in  charge  of  that  drug  store.  It  was  his 
business  to  see  that  It  was  conducted  in  a 
lawful  manner ;  and,  under  the  facts  detailed 
in  evidence  in  this  case,  the  pretext  that  he 
was  not  concerned  in  the  sale  of  whisky 
which  was  being  habitually  sold  in  his  drug 
store  is  the  flimsiest  pretext  we  have  ever 
heard  offered  in  a  case  of  this  kind.  We  are 
only  surprised  that  his  punishment  was  not 
fixed  at  a  fine  of  $500  and  slx.months  impris- 
onment, for  the  evidence  clearly  shows  ap- 
pellant is  a  confirmed  bootlegger. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed,  and  tbe  clerk  of  tbe  court  is 
directed  to  issue  the  mandate  at  once. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


(7  Okl.  Cr.  700) 
PEYTON  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 

March  29,  1912.) 
On  petition  for  rehearing.   Judgment  mod- 
ified and  affirmed. 
For  former  opinion,  see  120  Pac.  1130. 

6.  W.  Goad  and  J.  G.  Austin,  for  plaintiff 
in  error.  Chas.  West,  Atty.  Gen.,  Smith  C. 
Matson,  Asst.  Atty.  Gen.,  and  Ad.  V.  Cop- 
pedge,  Co.  Atty.,  for  the  State. 

PER  CURIAM.  We  have  carefully  gone 
over  the  record  again  in  this  case,  upon  re- 
quest of  counsel  In  their  petition  for  rehear- 
ing. Our  attention  has  been  drawn  to  cer- 
tain portions  of  the  record  which  Indicate 
that  the  jury  improperly  considered  matters 
not  in  evidence.  The  proof  in  the  record, 
however,  clearly  sustains  the  conviction. 
But  these  matters  pointed  out  in  petition  for 
rehearing,  to  wit,  that  certain  jurors  knew 
of  trouble  between  the  accused  and  his 
wife,  wherein  he  was  alleged  to  have  as- 
saulted her,  in  all  reasonable  probability  in- 
fluenced the  jury  in  fixing  the  punishment, 
which  was  a  fine  of  $150  and  imprisonment 
for  six  months.  In  view  of  the  disclosures 
in  the  rec6rd,  we  are  impelled  to  the  con- 
clusion that  substantial  Justice  requires  a 
modification   of   tbe  judgment     Upon    the 
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payment  of  the  fine  and  costs  In  cash,  tbe 
Jail  sentence  Is  modified  and  reduced  to  60 
days  In  the  county  jail. 

The  Judgment,  as  so  modified,  is  affirmed. 
Mandate  is  ordered  forthwltb. 


(4S  Mont.  210) 

STATB  ▼.  GEMMELIt. 
(Supreme  Court  of  Montana.    March  0,  1912.) 

Gavhto   (J  63*) — PROHiBrrroN— BJxcEPTioN — 
Statutes— "Such  Inclosubb." 

Laws  1909,  c.  20,  {  1,  declares  it  unlaw- 
ful "to  report,  record  or  register"  any  bet  on 
a  horse  race,  whether  held  in  or  out  of  the 
state,  unless  held  in  an  inclosed  race  track  or 
fair  grounds  and  the  bet  is  made  and  all  acts 
in  regard  to  it  are  done  in  the  inclosure  on  the 
day  of  tbe  race.  Section  2  provides  that  when 
for  14  days,  in  any  year,  there  have  been  bets 
reported,  recorded,  or  registered  on  a  horse 
race  on  aoy  inclosM  race  track  or  fair  grounds, 
it  shall  thereafter  be  unlawful  during  such  year 
to  report,  record,  or  register  any  bet  on  a 
horse  race  held  "in  such  inclosure."  Laws 
1909,  c.  92,  amends  the  prior  act  by  expressly 
extending  it  to  "making"  such  bets,  and  by 
substituting  "thirty  days"  for  14  days,  as  re- 

fards  counties  of  the  first  class,  leaving  the  14 
ays  provision  in  effect  in  other  counties.  Held, 
that  betting  on  horse  races  in  counties  of  the 
first  class  was  allowed  for  only  30  days  in  a 
year,  and  not  30  days  on  each  track  therein; 
In  such  inclosure"  meaning  the  same  as  "in 
any  inclosure"  or  "in  such  an  inclosure." 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  <  120;   Dec.  Dig.  i  63.*] 

Appeal  from  District  Court,   Sliver  Bow 
County;    Michael'  Donlan,  Judge. 
'   Demurrer  to  indictment  against  William 
Gemmell  was  sustained,  and  the  State  ap- 
peals.    Reversed. 

Albert  3.  Galen,  Atty.  Gen.,  for  the  State. 
W.  B.  Rodgers,  Frank  &  Cary,  Davles  & 
Lyon,  and  C.  F.  Kelley,  for  respondent. 

SMITH,  J.  On  the  14th  day  of  August, 
1911,  the  county  attorney  of  Silver  Bow  couu- 
17  filed  an  Information  in  the  district  court 
of  that  county,  against  the  above-named  de- 
fendant, charging  as  follows:  "That  during 
SO  days  in  the  calendar  year  A.  D.  1911,  and 
before  tbe  8th  day  of  August,  1911,  in  the 
said  county  of  Silver  Bow,  state  of  Montana,- 
there  had  been  bets  and  wagers  made,  re- 
ported, recorded,  and  registered  ux>on  the 
results  of  contests  of  speed,  skill,  and  en- 
durance of  animals  upon  two  certain  in- 
closed race  tracks  l)Oth  situated  in  Silver 
Bow  county,  Mont,  to  wit,  15  days  upon  tbe 
race  track  of  the  Butte  Jockey  Club  and 
Fair  Association,  and  17  days  upon  the  race 
track  of  the  Butte  Driving  Club,  and  that 
each  and  all  of  said  beta  and  wagers  were 
made,  and  all  acts  done  in  making,  report- 
ing, and  recording  said  bets  and  wagers  Were 
done,  within  the  respective  inclosures  where 
the  said  contests  were  held  and  upon  the 
same  day  the  said  contest  was  held,  and 
that  thereafter  during  the  said  calendar 
year  1911,  to  wit,  on  the  8th  day  of  August, , 


A.  D.  1911,  and  before  the  filing  of  this  in- 
formation, at  the  said  county  of  Silver  Bow, 
state  of  Montana,  the  said  defendant,  Wil- 
liam Gemmell,  did  willfully  and  unlawfully 
make  a  bet  and  wager  of  lawful  money  with 
one  John  Doe,  upon  the  result  of  a  contest 
of  speed,  skill,  and  endurance  of  animals,  to 
wit,  horses,  which  said  contest  was  held 
upon  the  said  race  track  of  the  Butte  Jockey 
Club  and  Fair  Association,  then  and  there 
an  inclosed  race  track."  It  will  be  noted 
that  the  information  charges  in  effect  that 
32  days  racing,  upon  which  betting  was  al- 
lowed, had  been  had  in  Silver  Bow  county 
on  inclosed  race  tracks,  prior  to  the  day  on 
which  the  defendant  is  alleged  to  liaye  laid 
a  wager  on  the  result  of  a  horse  race  held 
upon  the  inclosed  track  of  the  Butte  Jockey 
C3ub  and  Fair  Association.  The  court  be- 
low allowed  a  general  demurrer  to  the  in- 
formation, for  want  of  facts  therein  stated 
sufficient  to  constitute  a  public  offense.  The 
state  appeals. 

Did  tbe  court  err  in  allowing  the  demur- 
rer, which,  under  the  pecnlWr  practice  in 
such  cases,  amounted  to  entering  a  Judgment 
in  favor  of  the  defendant?  Section  9203,  Rev. 
Codes ;  People  v.  Long,  121  Cai.  494,  53  Pac. 
1097.  The  question  involved  is  whether  it 
is  unlawful  to  make  a  wager  within  an  in- 
closed race  track  upon  the  result  of  a  horse 
race  held  within  the  same  Inclosure,  after 
15  days  racing  has  been  had  on  one  inclosed 
track,  in  a  county  of  the  first  class,  and  17 
days  racing  on  another  such  track,  in  the 
same  county. 

The  Eleventh  Legislative  Assembly  passed 
"An  act  to  prohibit  the  reporting  or  record- 
ing or  registering  of  any  bet  or  wager  upon 
the  result  of  any  contest  of  speed  or  skill 
or  endurance  of  animal  or  beast,  within  cer- 
tain limitations  therein  stated,  and  to  limit 
the  number  of  days  when  such  bets  or 
wagers  may  be  recorded,  reported  or  regis- 
tered, and  providing  penalties  for  the  breach 
of  the  same."    The  act  provided: 

"Section  1.  It  shall  be  unlawful  to  report 
or  record  or  register  any  bet  or  wager  upon 
the  result  of  any  contest  of  speed  or  skill 
or  endurance  of  Animal  or  beast,  whether 
such  contest  is  held  within  or  without  the 
state  of  Montana,  unless  said  contest  is  held 
within  an  Inclosed  race  track  or  fair 
grounds,  and  said  bet  or  wager  is  made  and 
all  acts  done  in  registering,  reporting  and 
recording  said  bet  or  wager  are  done  within 
the  Inclosure  of  the  race  track  or  fair 
grounds  where  such  contest  is  held,  and  up- 
on the  same  day  such  contest  is  held. 

"Sec  2.  Whenever,  during  fourteen  days, 
whether  consecutive  or  not,  in  any  calendar 
year,  there  have  been  bets  or  wagers  reported 
or  recorded  or  registered  upon  the  result  of 
any  contest  of  speed  or  skill  or  endurance  of 
animal  or  beast  upon  any  inclosed  rac« 
track  or  fair  grounds,  it  shall  thereafter  be 
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nnlawfnl  during  rach  calendar  jear  to  reiwrt 
«r  record  or  reglater  any  wager  or  bet  upon 
the  result  of  any  contest  of  speed  or  skill 
or  endurance  of  animal  or  beast  held  within 
such  Inclosure." 

Section  4  provided  a  penalty  of  fine  and 
Imprisonment  for  a  violation  of  the  act  See 
Laws  of  1909,  p.  22. 

Subsequently,  and  at  the  same  session  of 
the  Legislative  Assembly,  tlie  act  Just  quoted 
wns  amended  by  the  passage  of  the  act  under 
which  the  respondent  was  prosecuted.  Sec- 
tion 1  of  the  &ct  as  amended  is  the  same  as 
section  1  of  the  act  before  amendment,  save 
that  the  words  "make"  and  "making"  are 
inserted  therein  before  the  words  "or  re- 
port" and  "reporting,"  respectively;  and  sec- 
tion 2  as  amended  reads  as  follows:  "Sec. 
2.  Whenever,  during  thirty  days,  whether 
consecutive  or  not,  In  any' calendar  year  in 
any  county  of  the  first  class  and  whenever, 
during  fourteen  days,  whether  consecutive  or 
not,  in  any  calenda'r  year,  in  any  county  not 
a  county  of  the  first  class,  there  have  been 
bets  or  wagers  made,  or  reported  or  re- 
corded or  registered  upon  the  result  of  any 
contest  of  speed  or  skill  or  endurance  of 
animal  or  benst  upon  any  inclosed  race  track 
or  fair  grounds,  it  shall  thereafter  be  un- 
lawful during  such  calendar  year  to  make, 
or  report  or  record  or  register  any  wager  or 
bet  upon  the  result  of  any  contest  of  speed 
or  skill  or  endurance  of  animal  or  beast  held 
within  such  inclosure."  See  Laws  of  1009, 
p.  122. 

It  is  contended  by  the  Attorney  General 
that  the  intent  of  the  Legislative  Assembly 
was  to  limit  wagering  on  the  results  of  con- 
tests of  sp^ed,  in  counties  of  the  first  class, 
to  a  period  of  80  days;  and  that  the  con- 
struction to  be  placed  upon  the  act  should 
be  such  as  to  carry  this  intention  into  etFect ; 
otherwise  the  statute  becomes  nugatory.  On 
the' other  hand.  It  is  argued  for  the  respond- 
ent that  the  statute  is  plain  and  unambigu- 
ous In  its  terms  and  requires  no  construction. 
Counsel  contend  that  no  question  of  public 
policy  Is  involved ;  that  the  public  policy  of 
the  law  is  that  which  the  Legislature  has 
declared  to  be  the  law.  They  contend  that 
the  last  three  words  of  section  2  of  the 
amended  act,  to  wit,  "within  such  inclosure," 
refer  to  an  inclosed  race  track  or  fair 
gronnds  npon  which  wagering  on  contests 
of  speed  has  already  taken  place,  and  that 
'the  statute  simply  prohibits  betting,  for  more 
than  30  days,  within  the  same  inclosure. 
This  interpretation  of  the  law,  if  adopted, 
would  of  course  result  in  a  decision  that. 
Id  first-lass  counties,  30  days  of  such  wager- 
ing may  take  place  on  one  inclosed  track, 
and  an  additional  30  days  on  another,  and 
so  on,  until  the  calendar  year  expires.  We 
fully  agree  i*rltb  all  the  rules  of  statutory 
construction  quoted  in  the  brief  of  the  coun- 
Ml.  They  are  elementary.  But  we  are  in- 
vltej*  to  examine  and  conBider,  also,  the  his- 
tory of  the  leglaiation,  and  shall  do  so. 


The  act,  botb  before  and  after  amendment, 
by  section  1,  prohibited,  and  was  intended 
to  prohibit:  (a)  Reporting,  recording,  or  reg- 
istering any  bet  or  wager  on  any  contest  of 
speed  of  animals  held  outside  of  the  state; 
(b)  reporting,  recording,  or  registering  any 
wager  upon  the  result  of  a  contest  of  speed, 
skill,  or  endurance  of  animals,  in  the  state, 
unless  the  contest  is  held  within  an  inclosed 
race  track  or  fair  grounds  and  all  acts  re- 
lating to  the  wager  are  done  on  the  day  of 
the  contest  and  within  the  same  inclosure. 
State  V.  Rose,  40  Mont  66,  105  Pac.  82; 
State  V.  Sylvester,  40  Mont.  79,  105  Pac.  86. 
The  legislation  was  and  is  commonly  refer- 
red to  as  the  "anti-poolroom  law."  Section 
2  of  the  act,  before  amendment,  provided  in- 
ter alia  that  whenever,  during  14  days  in 
any  one  year,  wagers  upon  the  result  of  con- 
tests of  speed  of  animals  had  been  reported, 
recorded,  or  registered  upon  any  Inclosed 
race  track  or  fair  grounds,  it'  should  there- 
after be  unlawful,  during  the  remainder  of 
that  year,  to  report,  register,  or  record  a 
similar  wager  on  a  contest  of  speed  held 
within  such  inclosure.  It  will  be  noted  that 
this  act  applied  to  all  counties  alike,  and 
that  it  is  silent  as  to  "making"  a  bet  or 
wager,  except  In  so  far  as  section  3  declares 
that  all  who  aid  or  abet  in  any  transaction 
prohibited  by  sections  1  and  2  are  deemed 
to  be  principals.  If  the  act  bad  remained 
upon  the  statute  books,  unamended,  the  con- 
tention of  the  respondent  might  perhaps 
have  been  upheld.  What,  then,  was  the  pur- 
pose of  the  Legislature  in  amending  it? 
That  purpose  was  obviously  four  fold,  viz. : 
(1)  To  continue  in  force  section  1,  prohibit- 
ing pool  selling  on  races  held  outside  of  the 
state,  and  also  within  the  state  outside  of 
an  inclosed  race  track  or  fair  grounds;  (2) 
to  enable  Silver  Bow  county,  the  only  coun- 
ty of  the  first  class  in  the  state,  to  bold  race 
meetings  at  which  wagers  were  laid,  on  in- 
closed tracks,  for  more  than  14  days,  to- 
wit,  30  days;  (3)  to  declare  "making"  a 
wager  an  offense  without  invoking  the  provi- 
sions of  section  3  of  the  act;  and  (4)  to  lim- 
it the  privilege  of  making,  reporting,  regis- 
tering, or  recording  wagers  on  the  results  of 
contests  of  speed,  held  within  the  state  to  a 
period  of  30  days  in  counties  of  the  first 
class,  and  14  days  in  all  other  counties.  The 
words  "within  such  inclosure,"  found  in  the 
last  line  of  section  2  of  the  act  as  amended, 
do  not  refer  to  the  particular  Inclosure  with- 
in which  wagers  have  already  been  made, 
recorded,  registered,  or  reported;  these 
words  are  simply  descriptive  of  the  nature 
of  the  place,  or  the  kind  of  place,  in  which 
wagering  on  contests  of  speed  is  to  be  per- 
mitted under  any  circumstances,  to  wit,  an 
Inclosed  race  track  or  fair  grounds.  Con- 
strued in  the  light  of  the  history  of  the  act 
and  the  phraseology  of  the  act  Itself,  they 
mean  the  same  as  "within  any  inclosure," 
or  "within  any  such  inclosure,"  or  "within 
such  an  inclosure."    They,  in  a  certain  aenae. 
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qualify  and  explain  the  word  "contest"; 
that  Is  to  say,  the  contest  must  be  held  npon 
an  Inclosed  race  track  or  fair  grounds  in  or- 
der that  the  wagering  shall  be  lawful  with- 
in the  meaning  of  the  act  The  interpola- 
tion of  the  word  "county"  in  the  amended 
act  changed  the  entire  meaning  and  scope 
thereof,  and  the  Legislature  undoubtedly  so 
intended.  The  presumption  Is  that  section 
2  of  the  act,  before  amendment,  did  not  suf- 
ficiently express  Its  intention  to  place  a  def- 
inite limit  on  the  privilege  of  laying  wagers 
on  horse  races  and  other  like  contests.  The 
evident  purpose  was  to  amend  the  so-called 
"antl-i>oolroom"  law  so  as  to  make  it  clear 
that  the  pririlege  of  laying  wagers  on  the 
results  of  contests  of  speed  was  not  alone 
limited  to  wagering  In  a  particular  inclo6ure 
for  a  certain  number  of  days,  but  that  the 
privilege  was  limited  to  30  days  in  counties 
of  the  first  61ass,  and  to  14  days  in  other 
counties,  under  any  circumstances.  In  oth- 
er words.  It  was  the  Intention  to  prohibit 
and  make  punishable  the  act  of  which  this 
respondent  was  accused.  This  construction 
of  the  statute,  while  contrary  to  the  argu- 
ment advanced  by  counsel  for  the  appellant 
In  their  printed  brief,  is  th  strict  accord 
with  all  the  authorities  therein  dted. 

The  Attorney  General  has  called  our  at- 
tention to  the  case  of  State  v.  Dycer,  85  Md. 
246,  36  Atl.  763.  If  it  be  permitted  to  enter 
npon  an  inquiry  concerning  the  motives 
which  prompted  the  legislative  body  to  en- 
act this  class  of  legislation,  as  evidenced  by 
the  general  scope  of  the  statute,  this  case  Is, 
perhaps,  authority  for  his  position.  The 
Maryland  court  said:  "The  comprehensive, 
absolute,  and  unqualified  expressions  used 
by  the  Legislature  show  that  they  regarded 
this  species  of  gambling  as  a  serious  evil, 
and  that  they  desired  to  suppress  It.  But 
for  reasons  which  they  considered  satis- 
factory they  saw  fit  to  permit  it  under  cer- 
tain circumstances  for  the  space  of  30  days 
in  any  one  year.  Now,  when  they  made  In  a 
guarded  manner  this  exception  to  the  gen- 
eral scope  and  operation  of  [the]  statute, 
they  certainly  did  not  Intend  to  nullify  its 
provisions  altogether.  They  conceded,  to 
certain  persons  whose  tastes  and  wishes  they 
desired  to  gratify,  a  license  under  certain 
prescribed  conditions  for  the  space  of  30 
days  in  a  year.  During  this  period,  if  they 
compiled  with  the  statute,  they  would  be 
exempt  from  penalties ;  Its  operation  would 
be  suspended  so  far  as  their  actions  were 
concerned.  But  It  was  not  Intended  that 
they  should  have  the  power  to  free  them- 
selves entirely  from  Its  authority.  If  such 
were  the  case,  the  statute  would  be  abortive 
and  nugatory.  If  an  owner  of  a  race  course 
can  extend  the  exemptions  of  the  statute  to 
two  race  courses,  he  has  the  same  right  to 
a  dozen,  or  20,  or  as  many  more  as  he 
chooses  to  have.    And  consequently,  instead 


of  having  a  remission  of  fh*  penalties  of  the 
law  for  only  30  days  In  a  year,  he  would 
be  beyond  its  control  during  the  entire  pe- 
riod. That  is  to  say,  it  would  not  bind  him 
at  all,  or  in  any  respect.  And  a  few  persona 
co-operating  together  might  with  impunity 
carry  on  in  every  county  In  the  state,  with- 
out constraint  or  limit,  the  gambling  de- 
nounced by  the  statute.  We  think  that  it 
would  be  an  irrational  construction.  If  we 
shoiild  give  to  an  exception,  which  by  Its 
terms  is  limited  in  time  and  place,  the  effect 
of  overthrowing  the  entire  body  of  the  law." 

The  district  court  was  In  error  in  allow- 
ing the  demurrer,  and  Its  decision  thereon 
is  reversed.  The  demurrer  should  have  been 
overruled. 

Reversed. 

BRANTLr,  a"  J,  and  HOLLOW  AT,  J, 
concur. 


(45  Mont   206) 
STATE  ex  rel.  HOWE  r.  DISTRICT  COURT 
OF  SECOND  JUDICIAL  DIST.  et  aL 

(Supreme  Court  of  Montana.    March  9,  1012.) 

1.  Judges    (|    22*)— Coiiptnsatiok— Potica 
Judges. 

The  act  of  February  17,  1881.  of  the  ter- 
ritorial Legislature  (Laws  1881,  12th  Sess.,  p. 
22,  {  31),  provided  for  a  police  justice,  giving 
liim  jurisdiction  of  civil  cases,  and  requiring 
lilm  to  perform  all  services  without  compen- 
sation,  other  than  his  salary.  Act  March  10, 
1887  (Comp.  St.  1887,  div.  5)  SS  371,  372,  des- 
ignated that  officer  as  a  police  magistrate,  giv- 
ing him  the  jurisdiction  of  a  justice  of  the 
peace  in  civil  and  criminal  cases,  and  allowing 
him  to  receive  the  fees  which  are  allowed  jus- 
tices of  the  peace  in  all  civil  and  criminal  ac- 
tions. Act  March  13,  1895  (Pol.  Code  1895. 
{  4765;  Rev.  Codes,  %  3241),  provided  that  a 
police  judge  should  have  no  compensation  for 
his  services  in  criminal  proceedings  arising  un- 
der the  laws  of  the  state,  when  acting  as  a 
committing  magistrate,  and  that  the  annual 
salary  of  police  judges  shall  be  fixed  by 
ordinance,  and  that  he  is  entitled  to  receive  in 
all  civil  cases  the  fees  alJowable  to  justices  of 
the  peace,"  but  that  he  may  receive  no  fees  in 
criminal  actions.  Held  that,  in  view  of  the  his- 
tory of  the  legislation,  a  police  judge  was  not 
entitled  to  receive  fees  in  cases  arising  out  of 
violations  of  city  ordinances,  even  though  such 
cases  be  considered  as  civil  cases  in  contradis- 
tinction to  prosecutions  under  the  state  crimi- 
nal laws. , 

[Ed.  Note. — For  other  cases,  see  Judges. 
Cent.  Dig.  i$  7Et-88;    Dec.  Dig.  {  22.»] 

2.  Judges  (J  II*)— Removal— Illegal  Fees.  , 

Under  Rev.  Codes,  J  9006,  a  police  judge 
collecting  illegal  fees  may  be  deprived  of  his 
office  by  the  district  court. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  U  43-45;   Dec  Dig.  {  11.*] 

Application  by  the  State,  on  the  relation 
of  James  H.  Rowe,  for  a  writ  of  mandamus 
directed  against  the  District  Court  of  the 
Second  Judicial  District  and  Michael  Donlan. 
Judge  thereof.  On  motion  to  quash.  Motion 
denied,  and  writ  issued. 
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T.  F.  Nolan,  W.  A.  Jackson  and  Jesse  B. 
Roote,  for  relator.  M.  F.  Canning,  for  re- 
Dpondents. 

BRANTLT,  C.  J.  On  Tebruary  1, 1912,  the 
relator,  a  resident  of  the  city  of  Butte,  pre- 
sented to  the  district  court  of  Silver  Bow 
county  an  accusation  In  writing,  under  oath, 
against  Thomas  J.  Booher,  police  judge  of 
said  city,  asking  that  he  be  summarily  re- 
moved from  office.  After  alleging  that  the 
dty  is  a  municipal  corporation,  and  that  said 
Booher  Is  its  police  Judge,  the  accusation 
charges :  "(3)  That  on  or  about  the  15th  day 
of  May,  1911,  there  was  filed  before  the  said 
Thomas  J.  Booher,  as  police  judge  of  the  city 
of  Butte,  the  complaint  of  th&  city  of  Butte, 
plaintifT,  against  Slemons  &  Booth,  a  corpo- 
ration, defendant,  a  true  copy  of  which  is 
hereto  annexed,  marked  'Bxhibit  A,'  and 
made  a  part  hereof;  that  the  said  defend- 
ant, Slemons  &  Booth,  after  having  entered 
Its  plea  of  "not  guilty'  to  said  complaint,  was, 
after  a  trial  on  said  complaint,  on  or  about 
tlie  16tb  day  of  May,  1911,  by  the  said  Boo- 
her, as  police  judge  aforesaid,  adjudged 
goilty  and  fined  and  adjudged  to  pay  the  sum 
of  twenty-five  ($25)  dollars ;  that  the  said  Sle- 
mons &  Booth,  a  corporation,  on  or  about  the 
23d  day  of  May,  1911,  appealed  from  said 
Judgment  to  said  district  court,  and  filed  with 
said  Booher,  as  police  Judge,  a  bond  in  writ- 
hig  on  appeal  from  said  Judgment  to  said  dis- 
trict court,  which  said  bond  was  approved 
hi  writing  by  the  said  Booher  as  police 
Jodge;  that  for  said  services  rendered  in  ap- 
proving said  bond  the  said  Booher,  as  police 
judge,  did,  on  or  aliout  the  11th  day  of  July, 
1911,  charge  and  collect  a  fee  from  the  said 
Slemons  &  Booth,  a  corporation,  to  wit.  the 
snm  of  two  ($2)  dollars;  that  said  fee  so 
diarged  and  collected  for  said  services  ren- 
dered as  herein  set  out  was  and  is  illegal." 

rn  At  the  hearing  on  February  12th,  Hon. 
Michael  Donlan  presiding,  the  accused  hav- 
ing entered  his  plea  of  not  guilty,  the  accuser 
offered  evidence  in  support  of  the  charge. 
Upon  objection  by  counsel  for  the  accused 
that  the  accusation  is  insufficient  to  charge 
an  offense  under  the  statute  (Rev.  Codes,  S 
9006),  the  court  refused  to  hear  evidence  and 
ordered  the  proceeding  dismissed.  Thereupon 
application  was  made  to  this  court  for  a 
writ  of  supervisory  control,  requiring  the  dis- 
trict court  to  set  aside  the  order  and  to  pro- 
ceed with  the  hearing.  At  the  time  set  for 
hearing  in  this  court,  counsel  for  defendant 
appeared  by  filing  a  motion  to  quash  the  or- 
der to  show  cause  theretofore  issued  and  to 
dismiss  the  proceeding,  on  the  ground  that 
the  petition  does  not  state  facts  to  entitle  the 
relator  to  any  relief. 

The  charge  proceeds  upon  the  assumption 
that,  in  demanding  and  collecting  a  fee  of  $2 
for  the  approval  of  an  appeal  bond  in  a  case 
arising  out  of  a  violation  of  a  city  ordinance. 
Ote  accused  was  guilty  of  a  violation  of  the 


statute,  supra,  and  has  thereby  become  sub- 
ject to  removal  from  office. 

It  was  pointed  out  In  State  ex  rel.  Rowe  v. 
District  Court,  44  Mont  — ,  119  Pac.  1103, 
that  the  compensation  to  which  a  police 
judge  is  entitled  is  fixed  by  the  provisions  of 
section  3241  of  the  Revised  Codes.  What  is 
there  said  with  reference  to  his  right  to  de- 
mand and  collect  fees  in  cases  and  proceed- 
ings arising  under  the  criminal  laws  of  the 
state  applies  as  well  to  this  right  as  regards 
cases  arising  under  the  city  ordinances. 
While  the  policy  pursued  by  the  Iiegislature 
in  conferring  upon  a  police  Judge  the  juris- 
diction of  a  Justice  of  the  peace,  and  allowing 
him  to  demand  and  collect  fees  for  services 
rendered  in  that  behalf,  has  varied  from  time 
to  time.  Its  policy  with  reference  to  services 
performed  in  cases  arising  out  of  the  viola- 
tion of  city  ordinances  has  been  uniform. 
This  officer  has  invariably  been  required  to 
perform  all  services  In  this  behalf  for  a  sal- 
ary fixed  by  ordinance,  not  to  exceed  a  pre- 
scribed limit.  The  policy  was  inaugurated  b'y 
the  act  of  the  territorial  Legislature,  approv- 
ed February  IT,  1881  (Laws  of  1881,  Twelfth 
Session,  $  31,  p.  22),  the  first  general  law  en- 
acted authorizing  the  organization  of  munici- 
pal corporations.  While  under  this  act  a  po-' 
lice  justice,  the  title  by  which  the  officer  was 
then  designated,  was  given  Jurisdiction  of 
civil  cases,  he  was  required  to  perform  all 
services  in  them  without  compensation,  other 
than  his  'salary,  paid  by  the  municipality. 
He  was  required  to  collect  fees,  but  had  to 
account  for  them  to  the  treasurer  of  the  mu- 
nicipality. He  had  exclusive  Jurisdiction  of 
cases  arising  under  the  ordinances,  and  also 
of  criminal  cases  with  the  territorial  limits 
of  the  corporation;  but  for  services  in  the 
latter  he  was  allowed  no  compensation. 

The  next  utterance  on  the  subject  is  found 
in  sections  371  and  372  of  an  act  approved 
March  10, 1887  (Comp.  St  1888,  div.  5).  The 
officer  is  designated  therein  as  police  magis- 
trate. By  section  371,  he  was  given  the  juris- 
diction generally  of  a  Justice  of  the  peace  in 
civil  and  criminal  cases,  and  his  jurisdiction 
over  ordinance  or  city  cases  was  made  exclu- 
sive as  theretofore.  .  By  section  372,  he  was 
compensated  in  full  for  services  rendered 
the  city  In  this  class  of  cases  by  a  salary 
fixed  by  ordinance  and  paid  by  the  city.  He 
was  also  declared  entitled  to  receive  the  fees 
"which  are  or  may  hereafter  be  allowed  Jus- 
tices of  the  peace  in  all  civil  cases  and  in 
criminal  actions  and  proceedings  arising  un- 
der the  laws  of  the  territory,  when  acting  as 
Justice  of  the  peace."  Here  we  first  find  him 
authorized  to  demand  and  collect  for  his  own 
use  such  fees  as  were  allowed  to  a  Justice. 
Section  371  remained  substantially  unchang- 
ed by  subsequent  legislation  until  the  act  of 
March  13,  1895;  the  portions  of  which  are 
pertinent  here  being  found  in  sections  4911 
and  4912  of  the  Political  Code  of  1895  (Rev. 
Codes,  f  {  3297,  3298).    By  these  secUons,  tho 
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jarlBdictlon  of  the  police  Judge  was  defined 
•nbstantlally  as  In  the  proTlsions  of  the  Com- 
piled Statutes,  supra,  except  that  by  section 
4912  he  was  given  exclusive  Jurisdiction  of 
civil  eases  to  which  the  city  was  a  party 
plaintiff  or  defendant  Section  372  of  the 
Compiled  Statutes,  supra,  which  had  t>een 
continued  in  force  until  passage  of  this  act, 
was  supplanted  by  a  section  of  the  act  found 
in  the  Political  Code  of  1895  as  section  4765. 
This  section  fixed  the  compensation  as  it  was 
fixed  by  the  provisions  of  the  Compiled  Stat- 
utes, except  that  it  prescribed  that  a  police 
Judge  should  tiave  no  compensation  for  his 
■ervices  in  criminal  cases  and  proceedings 
arising  under  the  laws  of  the  state,  or  when 
acting  as  a  committing  magistrate.  This  sec- 
tion appears  in  the  Revised  Codes  of  1907 
as  section  3241,  supra.  By  an  act  approved 
February  24,  1903  (Session  Laws  of  1903,  c. 
16),  section  4911,  supra,  was  amended,  so  as 
to  deprive  the  police  Judge  of  Jurisdiction  in 
civil  cases,  except  those  enumerated  in  sec- 
tion 4912,  supra.  Section  4911,  as  amended 
by  the  act  of  1903,  and  section  4912  appear 
in  the  Revised  Codes  as  s^tions  3297  and 
8298,  respectively.  There  never  has  been  any 
provision  made  by  ttie  Iieglslature  authoriz- 
ing a  police  magistrate  or  police  Judge  to  de- 
mand and  collect  any  fees  in  a  case  arising 
under  a-  city  ordinance,  either  from  the  dty 
or  from  the  defendant. 

[2]  At  the  hearing,  counsel,  In  his  endeavor 
to  Justify  the  action  of  the  district  Judge, 
made  the  contention  that  cases  arising  out  of 
violations  of  city  ordinances  are  civil  cases; 
that  they  are  included  in  the  provision  found 
In  section  3241,  supra,  viz.,  "In  addition,  a 
police  Judge  is  entitled  to  receive  in  all  civil 
cases  the  fees  which  are  now,  or  may  here- 
after be,  allowed  Justices  of  the  peace,"  and 
that,  since  this  is  so,  and  since  a  Justice  of 
the  peace  is  entitled  to  collect  a  fee  for  ap- 
proving an  appeal  bond  and  furnishing  the 
transcript,  etc.,  in  a  civil  case,  Booher  was 
entitled  to  charge  the  fee  in  question  here. 
The  least  attention  given  to  the  legislation 
summarized  above,  however,  must  compel  the 
conclusion  that  whatever  may  be  the  proper 
classification  of  such  cases,  under  the  head 
of  civil,  or  criminal,  or  quasi  criminal,  the 
Legislature  has  always  put  them  in  a  class  by 
themselves,  to  be  disposed  of  by  the  police 
Judge  without  fee  or  charge,  either  from  the 
city  or  from  a  defendant  This  being  so,  the 
further  conclusion  must  follow  that  they  are 
and  were  not  intended  to  be  covered  by  the 
expression  "civil  cases,"  as  used  in  the  lan- 
guage quoted  from  the  statute.  The  result 
is  that  Booher  was  not  Justified  in  demand- 
ing and  collecting  the  fee  in  question  here, 
and  that  the  district  court  erred  in  refusing 
to  hear  evidence  in  support  of  the  charge.  It 
was  the  duty  of  the  court  to  hear  the  evi- 
dence, and,  if  it  appeared  that  the  fee  was 
collected  as  charged,  to  make  the  order  pro- 


vided by  section  9006,  rapra,  removing  Booher 
from  ofllce. 

The  motion  to  quash  the  order  to  show 
cause  is  therefore  overruled,  and  it  is  di- 
rected that  the  district  court  set  aside  its 
order  dismissing  the  charge,  and  proceed  to 
a  hearing  and  Judgment  in  accordance  with 
the  views  herein  expressed. 

SMITH  and  HOLLOWAT,  JJ,  concur. 


(46  Mont  UO) 
ZVANOVICH  V.  GAGNON  St  CO. 
(Supreme  Court 'of  Montana.    March  S,  1912.) 

1.  AFPBAI,   and    ErBOB    (§    1047*)— HAB1ILK88 

Ebrob— Stbikino  Out  E^VIDENCS. 

It  was  not  reversible  error  to  strike  out 
testimony  of  a  witness,  where  there  was  other 
teatlmony  of  the  same  witness  to  practically 
the  same  effect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4132,  4183,  4146>-4152; 
Dec  Dig.  «  1047.*] 

2.  Appeal  and   Ebbob    (f  692*)— Pbeseuta* 
now  Bei/)w— Offer  of  Pboof. 

Where  one  desires  to  preserve  for  review 
a  ruling  which  sDStains  an  objection  to  a  ques- 
tion, he  must  show  by  an  offer  of  proof  wltat 
the  answer  would  be. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2905-2909;    Dec  Dig.  | 

3.  Neglioenck  (J  136*)— Aonows— IssuBS. 

The  issue  of  negligence  or  contributory 
negliKence  is  for  the  jury  when  fairly  disputed: 
but  if  the  evidenpe  is  perfectly  clear  it  is  for 
the  court 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S|  277-^53;   Dec  Dig.  {  136.*] 

4.  Master  and  Servant  (J  281*)— Pebsonai. 
INJUBT— Action— EvinENCE— Sufficiency. 

In  an  employe's  action  for  personal  injo- 
rips,  received  from  falling  into  an  open  shaft 
in  a  building  under  construction,  evidence  Jteld 
to  sustain  a  finding  that  the  plaintiff  was 
guilty  of  contributory  negligence  which  was  re- 
sponsible for  his  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  9S7-996;    Dec  Dig.  i 

^ol.    J 

Appeal  from  District  Court  Lewis  and 
CJlark  County;   J.  M.  Clements,  Judge. 

Action  by  Charles  Zvanovich  against  Gag- 
non  &  Co.  From  a  Judgment  for  defend- 
ant, plalntifT  appeals.     Affirmed. 

C.  A.  Spaulding,  Wight  &  Pew,  and  Homer 
G.  Murphy,  for  appellant  Kremer,  Sanders 
&  Kremer,  for  respondent 

SMITH,  J.  On  the  2Sth  day  of  November, 
1910,  the  defendant  corporation  was  engaged 
In  the  construction  of  the  new  wings,  or  ad- 
ditions, to  the  state  capltol  building  at  Hel- 
ena, and  plaintiff  was  in  its  employ  as  a 
laborer  or  "boom"  man;  his  duties  being  to 
shift  and  guide  the  boom  of  a  large  derrick 
used  in  hoisting  building  materials  from  the 
ground  to  different  places  on  the  building. 
He  charges  that,  in  disregard  of  its  duty  to 
use  ordinary  care  to  furnish  him  a  reason- 
ably safe  place  in  which  to  work,  it  careless- 
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ly  1^  an  open  abaft  In  tbe  building  unguard- 
ed, and,  while  passing  tlirougti  the  building 
for  the  purpose  of  seeking  a  place  to  urinate, 
as  he  had  been  tacitly  invited  to  do  by  the 
defendant  by  Its  faUure  to  erect  a  toilet 
house  at  or  near  the  place  where  he  was 
working,  he  fell  Into  the  unguarded  shaft, 
and  was  Injured.  The  defendant  denied  any 
negligence  on  Its  part,  and  Interposed  as  af- 
flrmatlTe  defenses  (a)  that  plaintiff  fell  in- 
to the' shaft  through  his  own  carelessness; 
and  (b)  that  he  knew  of  the  condition  of  the 
building  and  situation  of  the  shaft  and  as- 
sumed the  risks  incident  thereto.  At  tbe 
close  of  platntlfTs  case,  the  defendant  moved 
for  a  nonsuit  on  the  grounds,  among  others, 
that  his  evidence  showed,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory  neg- 
ligence and  assumed  the  risk.  The  motion 
was  granted,  and  judgment  entered  for  the 
defendant    PlaintifC  appeals. 

Plalntlir  testified:  "I  am  32  years  old.  I 
was  working  for  Gagnon  &  Co.  a  couple  of 
months  before  I  got  hurt,  working  on  the 
derrick  all  the  time.  It  was  the  custom  of 
the  men  when  they  urinate  to  go  any  place 
they  can  find,  so  that  nobody  can  see  them. 
I  seen  the  men  and  tbe  boys  and  the  super- 
intendent do  that  They  see  us  a  good  many 
times,  and  everybody  knows  that  and  don't 
stop  OS.  The  main  toilet  on  the  ground  floor 
of  the  capltol  building  was  away  over  to  the 
back  door,  and  you  have  got  to  go  Into  the 
building.  I  didn't  go  Into  the  main  toilet  on 
the  morning  I  was  hurt,  because  I  was  aw- 
ful busy,  and  I  cannot  hold  my  water  no 
more.  I  was  working  close  to  the  door  where 
I  went  in;  80  I  walked  in,  rushed  In,  and  I 
walked  right  In  the  door.  The  door  was 
closed;  then  I  walked  right  In  and  walked 
right  straight  that  way  and  turned  on  my 
right;  then  I  walked  a  couple  of  steps;  and 
then  I  stepped  right  Into  the  hole  and  fell 
down.  There  was  nothing  guarding  three 
sides  of  the  shaft  I  had  been  In  this  build- 
ing prior  to  November  2Sth,  but  had  never 
been  In  this  particular  part.  I  never  knew 
anything  about  the  hole.  When  I  went  In, 
two  carpenters  were  working  In  there,  and 
tbe  door  was  wide  open.  I  stepped  about' 
two  steps- from  the  door,  and  the  third  one  I 
walked  right  Into  It  I  have  been  working 
abont  buildings  most  of  the  time  for  the  last 
12  years,  and  I  knew  how  buildings  were  c<m- 
iitnieted.  I  had  been  working  on  the  north 
side  of  the  west  wing  for  some  time,  any- 
way. I  never  urinated  In  the  new  building 
only  that  time  when  I  fell  down.  I  was 
working  about  70  feet  from  the  rear  door  of 
the  old  building.  Whenever  I  wanted  to  an- 
swer a  call  of  nature,  other  than  urinating, 
1  had  frequently  been  back  to  the  toilet  In 
the  capltol  building;  the  men  nsed  the  toilet 
for  that  purpose.  I  knew,  before  my  Injury, 
that  I  had  a  right  to  go  there,  If  I  wanted  tci. 
My  duties  required  me  to  be  on  the  outside 
most  of  the  time.  When  I  was  working  on 
the  other  side,  we  used  to  go  behind  a  rock 
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pile  to  urinate.  I  said  I  urinated  once  be- 
fore in  the  building  on  the  left-hand  side, 
not  on  the  Inside.  I  never  went  in  there  be- 
fore in  that  building.  As  to  whether  I  ever 
urinated  on  the  inside  of  the  wings  before  X 
was  hurt  well,  I  was  once  In  there  before, 
In  the  west  wing.  I  was  working  there  for 
a  couple  of  months,  and  only  urinated  on 
the  Inside  of  the  bnlldlng  once  before  tho 
time  when  I  was  hurt.  That  time  I  went 
into  the  west  wing  through  the  door.  I 
urinated  on  the  east  side.  I  went  straight 
out  away  on  the  other  side,  close  to  the 
window;  then  I  would  turn  right  back  and 
walk  right  out  again.  I  went  In  the  same 
door.  I  didn't  go  in  the  same  way,  because 
it  Just  happened  tliat  way.  I  went  there  to 
urinate  on  the  morning,  just  because  It  was 
the  nearest  place  to  go,  for  one  thing;  and 
another  thing  I  was  awfully  busy,  too  busy 
to  leave  the  place  where  we  were  hoisting 
a  big  stone.  Question  by  Counsel:  What 
have  you  to  say  as  to  whether  the  buildings 
you  ever  worked  on  had  shafts  open  like  this, 
and  as  to  whether  they  were  guarded  or  not? 
Mr.  Sanders:  Objected  to  as  incompetent 
irrelevant  and  Immaterial,  and  not  within 
any  of  the  issues  raised  by  the  pleadings. 
Court:  Objection  sustained.  (Exception  by 
plaintlft.)" 

Plaintiff  continuing:  "The  door  of  the 
main  capltol  building  under  tbe  stairway 
must  be  150  feet  from  where  I  was  working 
on  the  outside,  and  the  door  I  went  into 
was  maybe  20  to  30  feet  It  was  between  10 
and  11  o'clock  In  the  morning  when  I  got 
hurt  There  wasn't  any  window  at  the  iilace 
I  fell  down.  There  was  a  window  Just 
across  from  that  door;  there  was  another 
window  on  the  other  side,  over  20  feet  away. 
There  Is  room  there  about  20  feet  square;  but 
It  was  dark  In  there.  On  the  side  where  the 
hole  was  it  was  absolutely  dark;  you  couldn't 
see  anything;  It  was  just  as  dark  as  mid- 
night I  went  in  there  on  another  occasion 
to  urinate  and  turned  to  the  left  I  went 
straight  back  across  that  time,  because  I  was 
close  to  the  light,  close  to  the  window  on  the 
south  side.  On  this  occasion,  instead  of  go- 
ing straight  that  way,  I  Just  happened  that 
way  to  turn  to  my  right,  and  I  fell  into  the 
hole.  The  window  was  not  in  the  same  con- 
dition the  first  time  as  the  second  time;  It 
was  very  light  In  there  the  first  time  I 
just  went  straight  ahead.  I  never  noticed 
and  never  looked  on  that  side;  that  is  the 
reason  I  never  saw  the  hole.  I  know  the 
light  was  all  around  that  20  by  20.  If  I  had 
gone  straight  ahead,  the  day  I  went  in  there, 
towards  the  light,  I  would  have  been  all 
right  I  didn't  do  that  because  this  was  the 
soonest  way  to  gp.  I  was  going  just  behind 
tbe  door  to  get  through  with  my  business, 
and  go  right  out  and  attend  to  my  work 
again,  and  I  went  in  there  In  the  dark,  in- 
stead of  going  where  it  was  light.  When  I 
first  went  in  there,  the  window  hadn't  been 
boarded  up,  and  nothing  left  but  a  pane  of 
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class  In  the  center.  I  tried  to  get  In  behind 
the  door  to  urinate.  I  mean  I  got  In  front 
•ot  the  door.  I  went  In  fast;  I  was  in  a 
hurry  and  rushed  right  In  there.  I  was 
walking  fast  I  opened  the  door  and  walked 
right  In  fast,  and  kept  on  walking  fast,  and 
•down  I  went." 

Oscar  Hanson  testified:  "The  shaft  had 
been  open  since  June.  There  were  several  4 
by  4  stuck  up  on  it,  about  18  Inches  or  2  feet 
•apart  A  man  would  have  to  go  between 
them  on  November  28th  to  get  Into  the  shaft 
I  don't  think  he  would  have  to  squeeze  be- 
tween them  In  order  to  fall  In.  These  up- 
■rlghts  would  be  removed  In  course  of  con- 
struction; they  were  put  there  to  support  the 
concrete  floor  above  In  the  course  of  con- 
struction of  the  building.  Partition  tilings 
were  to  be  Installed  In  their  place.  This  was 
:a  shaft  for  an  elevator." 

[1]  1.  It  Is  contended  that  the  court  erred 
4n  striking  out  the  testimony  of  the  plaintltT, 
heretofore  quoted,  to  the  effect  that  he  saw 
men  and  boys  and  the  superintendent  uri- 
nate in  the  building,  and  "everybody  knows 
that  and  don't  stop  us."  No  reversible  er- 
•ror  can  be  predicated  upon  the  ruling.  The 
witness  was  allowed  to  testify  that  he  saw 
■the  superintendent  and  his  coemploy6s  url- 
tnate  In  the  building.  This  testimony  was 
practically  the  same  as  that  stricken  out 
'The  expressed  theory  of  the  trial  court  was 
-that,  so  long  as  the  evidence  failed  to  dis- 
•close  any  objection  thereto  on  the  part  of 
those  In  charge  of  the  work  of  construction, 
it  would  be  presumed  that  plaintiff  and  his 
-coemploy6s  were  permitted  to  urinate  "where- 
ever  they  pleased."  This  theory  was  In  fa- 
vor of  the  plaintiff,  and  we  shall  assume 
that  it  was  correct;  that  Is  to  say,  we  shall 
assume  that  he  was  acting  within  the  scope 
<of  his  employment  when  he  was  injured. 

[2]  2.  It  is  contended  that  the  court  erred 
In  sustaining  an  objection  to  the  question 
-propounded  to  the  plaintiff  "whether  the 
buildings  he  ever  worked  on  had  shafts  open 
like  this,  and  whether  they  were  guarded  or 
not"  It  was  the  duty  of  the  appellant  to 
make  the  record  show  prejudicial  error.  We 
have  no  means  of  knowing  what  the  answer 
to  the  Interrogatory  would  have  been.  If  he 
had  answered  that  all  buildings  he  ever  work- 
ed on  had  open,  unguarded  elevator  shafts, 
like  the  one  In  question,  the  answer  would 
have  availed  him  nothing;  in  fact,  it  would 
have  been  to  his  prejudice.  An  offer  of  proof 
should  have  been  made.  In  the'  absence  of 
such  offer,  no  prejudice  Is  disclosed.  State 
V.  Byrd,  41  Mont.  585,  111  Pac.  407;  Tague 
V.  John  Capllce  Co.,  28  Mont  51,  72  Pac.  297. 

[3,  4]  3.  We  think  the  plaintiff  was  proper- 
ly nonsuited,-  for  the  reason,,  as  disclosed  by 
his  own  testimony,  that  he  was  guilty  of  con- 
tributory negligence.  We  shall  assume,  with- 
out analyzing  the  testimony  on  that  point 
that  the  act  of  the  defendant  in  leaving  the 
elevator  shaft  unguarded  was  negligence, 
hat,  if  the  Issue  of  negligence 


or  contributory  negligence  Is  a  fairly  disput- 
ed question  of  fact  It  must  be  resolved  by 
the  Jury;  but  If  the  evidence  is  perfectly 
clear  it  Is  for  the  court.  Wall  v.  Helena  St. 
Ry.  Co.,  12  Mont  44-^1,  29  Pac.  721.  We 
think  this  evidence  Is  so  clear  and  convincing 
that  reasonable  men  of  fair  and  unbiased 
minds  cannot  differ  as  to  its  effect  The  plain- 
tiff was  employed  on  the  outside  of  the  build- 
ing; a  toilet  had  been  reserved  for  bis  use 
about  150  feet  distant;  he  had  used* it  on 
different  occasions  during  the  two  months  of 
his  employment;  once  he  had  entered  the 
west  wing  through  the  north  door,  the  same 
door  that  he  used  on  the  day  of  his  Injury, 
for  the  purimse  of  urinating.  On  that  occa- 
sion, he  passed  directly  across  the  corridor, 
a  distance  of  about  20  feet,  to  a  lighted  place 
on  the  south  side  of  the  wing.  On  the 
morning  of  the  day  in  question,  he  left  his 
work  on  the  outside,  opened  the  door,  "walk- 
ed right  straight  that  way,"  and  then,  in- 
stead of  continuing  across  the  corridor  to 
the  lighted  portion  of  the  building,  a  dis- 
tance of,  perhaps,  18  feet,  excluding  the  steps 
he  had  already  taken,  he  turned  abruptly  to 
the  right,  without  "noticing  and  never  look- 
ing on  that  side,  toward  a  spot  which  was 
as  dark  as  midnight,"  and  fell  into  the  ele- 
vator shaft.  No  negligence  is  predicated 
upon  the  action  of  the  defendant  in  main- 
tainlng  the  shaft  at  the  point  in  question. 
It  was  properly  located  there.  But  the  plain- 
tiff maintains  that  It  was  unguarded.  Even 
so,  his  own  negligent  conduct  was  a  proxi- 
mate cause  of  his  injury.  He  hurriedly  left 
his  work,  rushed  into  the  building,  advanc- 
ing toward  a  spot  which  was  sufficiently 
lighted  to  enable  carpenters  to  work  there, 
and  which  he  had  used  before,  abruptly  turn- 
ed at  right  angles  toward  a  portion  of  the 
building  with  which  he  was  altogether  ui>- 
famlllar,  and  into  which  he  could  not  see  on 
account  of  the  intense  darkness,  and  fell  into 
the  shaft,  all  "because  It  Just  happened  that 
way."  He  was  32  years  old  and  had  liad 
12  years  experience  about  the  construction  of 
buildings.  His  testimony  shows  that  he  is 
bright  and  alert  mentally,  and,  with  his  ex- 
perience, he  must  have  known  that  he  was 
liable  to  injury  In  rushing  into  dark' portions 
of  a  building  in  course  of  construction  of  the 
ma^ltude  of  the  west  wing  of  the  capitol. 
He  knew  that  the  light  "was  all  around  that 
20  by  20,"  and  If  be  had  gone  straight  ahead 
he  "would  have  been  all  right"  He  did  not 
do  that,  "because  this  was  the  soonest  way 
to  go."  He  was  "Just  going  behind  the  door, 
and  so  went  in  there  in  the  dark,  instead  of 
going  where  it  was  light"  He  "went  in 
fast;"  he  was  In  a  hurry,  and  "rushed  right 
in  there,  and  kept  on  walking  fast"  and 
"down  he  went"  In  other  words,  he  vol- 
untarily chose  a  method  of  procedure  which 
might,  and  did,  result  to  his  injury  in  pref- 
erence to  a  perfectly  safe  one,  which  he  had 
previously  employed  under  substantially  the 
same  circumstances.    Hla  course  was  clear- 
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ly  and  manifestly  negligent,  and  be  Is  blm- 
aelf  responsible  for  tbe  injuries  resulting 
therefrom.  The  situation  disclosed  no  emer- 
gency which  would  tend  to  distract  bis  at- 
toitlon  or  confuse  his  mind,  or  In  any  way 
justify  bis  rash  conduct. 
In  the  case  of  Massey  t.  Seller,  45  Or.  267, 

77  Pac.  397,  it  appeared  that  tbe  plaintiff  fell 
Into  an  unguarded  elevator  sbaft.  Mr.  Jus- 
tice Wolverton  said  for  tbe  court,  in  com- 
menting upon  tbe  conduct  of  tbe  plaintiff: 
"Now,  if  it  was  so  dark  in  there  that  he 
could  "see  nothing'  it  was  certainly  an  act 
of  folly  on  bis  part  to  eilter  on  a  cruise  of 
exploration  and  discovery,  without  stopping 
to  determine  whether  It  was  safe  to  proceed. 
To  bolt  headlong  Into  a  place  little  known, 
and  where  tbe  senses  cannot  take  note  of  it, 
Is  not  tbe  act  of  a  prudent  man,  and  there 
Is  no  chance  for  any  other  inference  or  de- 
duction concerning  it  Reasonable  minds 
could  not  come  to  any  other  conclusion  touch- 
ing it,  so  tbat  there  Is  nothing  for  tbe  jury 
to  determine,  and  the  trial  court  very  prop- 
erly declared  the  result,  as  a  matter  of  law." 
See  Johnson  v.  Maiette,  34  Mont  477,  87 
Pac.  447;  McCann  v.  Atlantic  Mills,  20  R.  I. 
566,  40  Atl.  500;  Piper  v.  Cambria  Iron  Co., 

78  Md.  249.  27  Atl.  939;  Gels  v.  Tennessee,  C. 
I.  &  R.  Co.,  143  Ala.  299,  39  South.  301; 
Brldger  y.  Oresham,  111  Ga.  814,  35  8.  B. 
677;  HUsenbeck  v.  Gubring,  131  N.  Y.  674, 
30  N.  E.  580 ;  Gillespie  v.  John  W.  Ferguson 
Co.,  78  N.  J.  Law,  470,  74  Atl.  460.  See,  also, 
Meeban  v.  Great  Northern  Ry.  Co.,  43  Mont. 
72, 114  Pac.  781,  and  Molt  v.  Northern  Pac 
Ry.  Co.,  44  Mont  — ,  120  Pac.  809. 

The  judgment  is  affirmed. 
Aflnned. 

BRANTLT,   a   J.,   and   HOLLOWAI,   J., 
concur. 


(«  Uont.  U4) 

DALLAS  V.  DOUGLAS  et  al. 

(Snpreme  Court  of  Montana.    March  1, 1012.) 

1.  CoNTBAPTS  (J  123*)— Illegal  Contbacts— 
Ptblic  Policy. 
Under  the  rules  of  the  Department  of  the 
Interior,  sarveying  contracts  will  not  be  given 
to  a  surveyor  whose  notes  for  a  former  survey 
have  not  been  completed,  and  it  is  against  the 
custom  to  grant  auccessive  contracts  to  the 
wme  surveyor,  although  the  department  has 
recognized  the  right  of  third  persona  to  finance 
surveying  contracts  and  to  collect  the  remu- 
Mration.  Beld,  that  as  the  surveyors  who  did 
the  work  had  to  be  examined  and  show  their 
competency,  a  contract  by  which  a  second  sur- 
Teyor  who  was  ineligible  because  he  had  not 
banded  in  bis  notes  on  a  previous  survey  agreed 
to  finance  the  contract  for  another  survey  pay- 
injT  a  salary  to  the  surveyor  who  obtained  the 
contract  and  did  the  worlt,  and  in  return  col- 
lecting the  contract  price  from  the  govern- 
ment, was  not  illegal  as  against  public  policy ; 
tbe  govemmeot  being  in  no  way  damaged. 

tEd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  670-575;    Dec.  Dig.  |  123.*] 


2.  CONTBACrs   (I  108*)— Validitt  — Public 
Policy. 

A  contract  will  not  be  declared  void  as 
against  public  policy,  if  by  any  reasonable  con- 
struction it  can  be  upheld. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  $$  498-503,  506,  507,  509-510%; 
Dec   Dig.  108. •] 

3.  Contbacts   (|  108*)— Illegalitt— Public 
PoLicr. 

A  contract  not  requiring  the  doing  of  any 
thing  adverse  to  the  public  welfare  or  forbid- 
den by  law,  and  not  based  on  an  immoral  con- 
sideration, is  not  invalid  as  against  public  pol- 
icy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  «S  498-503,  605,  507,  509-510%; 
Dec  Dig.  §  108.*] 

Appeal  from  District  Court,  Yellowstone 
County;    Geo.  W.  Pierson,  Judge. 

An  action  by  William  Dallas  against  George 
F.  Douglas  and  others.  From  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded  on  the  directions. 

Walsh  &  Nolan  and  Snell  &  Amott,  for 
appellant  R.  J.  Brennen  and  Nichols  &  Wil- 
son, for  respondents. 

SMITH,  J.  Tbe  defendant  Merchants'  Na- 
tional Bank  of  Billings  has  on  deposit  tbe 
sum  of  $1,500,  which  is  the  balance  remain- 
ing of  a  draft  for  $9,900  paid  by  the  gov- 
ernment of  the  United  States  for  services 
performed  by  the  defendant  Douglas  and  one 
Parkinson  under  a  surveying  contract  en- 
tered into  and  completed  in  tbe  year  1907. 
The  deposit  is  evidenced  by  a  certificate 
thereof  payable  to  R.  E.  Shephard  &  Co.  and 
George  F.  Douglas.  Shephard  &  Co.  make 
no  claim  to  any  part  of  the  money  so  de- 
posited. This  is  an  actlQU  in  equity  wherein 
the  plaintiff  seeks  to  have  the  said  sum  of 
$1,500  adjudged  to  belong  to  bim,  "tbat 
Shephard  &  Co.  and  Douglas  be  required  to 
make  the  necessary  indorsements  on  tbe  cer- 
tificate and  surrender  tbe  same  to  bim,  and. 
in  the  event  that  this  is  not  done,  tbat  the 
same  be  adjudged  null  and  of  no  effect  as 
against  the  plaintiff,  and  tbat  tbe  defendant 
Merchants'  National  Bank  of  Billings  turn 
over  to  tbe  plaintiff  the  said  sum  of  $1,500 
upon  surrender  of  said  certificate,  or,  in  the 
event  of  its  being  adjudged  of  no  effect  as 
against  the  plaintiff,  tbat  it  pay  to  plaintiff 
tbe  sum  of  $1,500;  that  It  be  adjudged  that 
the  defendant  Douglas  has  no  right  or  Inter- 
est In  or  to  said  money  or  said  certificate," 
and  that  plaintiff  have  general  equitable 
relief.  Tbe  complaint  alleges,  inter  alia, 
tbat  Douglas  was  in  tbe  employ  of  plaintiff 
in  carrying  out  tbe  surveying  contract.  The 
only  portion  of  the  answer  of  tbe  defendant 
Douglas  which  is  material  here  is  an  allega- 
tion to  tbe  effect  that  tbe  plaintiff  does  not 
come  into  court  with  "clean  bands"  because 
his  alleged  claim  is  founded  upon  a  violation 
of  law,  and  tbe  relief  be  prays  cannot  In 
equity  and  good  conscience  be  allowed.    The 
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ctnse  was  tried  to  the  district  court  of  Yel- 
lowstone county  sitting  with  a  Jury.  At  the 
dose  of  plalntUTs  case,  the  defendant  Doug- 
las moved  for  a  directed  verdict  in  his  favor 
upon  the  ground,  among  others,  "that  the 
contract  is  illegal  In  its  nature  and  terms 
and  In  contravention  of  public  policy."  The 
motion  was  granted,  and  the  jury  returned 
a  verdict  accordingly.  From  a  Judgment  on 
the  verdict,  dismissing  his  complaint  and 
adjudging  that  he  take  nothing,  plaintiff  has 
appealed. 

[1]  Plaintiff  testified:  "I  had  a  talk  with 
Douglas  in  January,  1907.  In  reference  to 
this  particular  contract,  I  told  him  that 
there  were  some  contracts  In  the  [surveyor 
gener{(l'8]  office,  hut  I  would  not  be  eligible, 
but,  if  be  would  put  In  an  application  for 
one  of  them,  I  would  recommend  him  for  the 
appointment  of  deputy  United  States  sur-' 
veyor.  In  order  to  get  one  of  these  con- 
tracts, the  applicant  has  to  be  a  deputy  min- 
eral surveyor,  and  has  to  pass  an  examina- 
tion. I  likewise  had  a  conversation  with 
Parkinson.  I  did  not  make  the  application 
myself  because  I  already  had  one,  and  had 
not  filed  my  field  notes.  There  are  some 
regulations  with  reference  to  that.  Before 
the  contract  was  awarded  to  them,  I  had  a 
talk  with  Douglas  in  reference  to  the  cost 
that  would  be  Incurred  in  carrying  It  out  In 
the  case  of  this  particular  contract,  the  ex- 
penses that  would  be  Incurred  in  carrying 
It  out  would  approximate  $3,500.  I  told 
Douglas  and  Parkinson  that  I  would  finance 
the  contract  and  pay  the  salaries — that  is  to 
say,  that  I  would  carry  the  contract  through. 
I  was  to  pay  Parkinson  $125  per  month  and 
6  per  cent,  of  the  profits,  and  Douglas  was 
to  receive  $65  per  month  as  chainman  for 
Parkinson.  After  he  worked  for  about  a 
month  and  five  days  I  went  out  to  the  camp, 
and  put  him  to  work  writing  notes  after  the 
field  work  was  finished,  and  with  this  addi- 
tional work  he  was  to  get  $100  a  month, 
and  he  gave  me  a  power  of  attorney  to  col- 
lect the  money.  Pursuant  to  this  arrange- 
ment, I  borrowed  $3,500  from  Mr.  Yegen, 
and,  when  I  used  that  up,  I  got  the  balance 
from  Mr.  Shephard.  At  the  termination  of 
these  contracts  there  was  paid  by  the  gov- 
ernment on  this  contract  approximately  $9,- 
900.  I  had  another  contract  with  Mr.  Helm, 
as  I  had  with  Mr.  Douglas  and  Parkinson, 
and  this  money  borrowed  was  spent  on  both 
contracts.  I  got  $9,100  from  Mr.  Shephard 
on  these  two  contracts.  I  broke  about  even 
on  the  Parkinson  and  Douglas  contract. 
Work  on  this  contract  commenced  about 
May  6,  1907,  and  was  completed  November 
3,  1007.  I  was  financing  both  contracts,  and 
had  the  same  arrangement  as  to  the  Helm 
contract  that  I  did  with  Douglas  and  Parkin- 
son. I  was  financing  the  contracts  and  pay- 
ing the  wages.  Douglas  did  not  complete  the 
contract.  He  quit  the  17th  of  July.  I  paid 
him  all  that  was  due  him.    The  money  on 


this  contract  was  paid  by  the  government 
September  0,  1909,  and  the  warrant  was  sent 
to  Shephard  and  It  was  cashed,  and  the 
present  controversy  is  over  the  balance  after 
paying  Shephard.  The  warrant  at  the  time 
of  Its  issuance  was  payable  to  Parkinson  and 
Douglas.  It  was  turned  over  to  the  bank 
to  pay  the  money  that  I  borrowed  to  ex- 
ecute the  work,  so  that  after  paying  the 
indebtedness  to  the  bank  there  was  $1,500 
left.  I  found  out  the  power  of  attorney 
which  Douglas  gave  me  was  not  good.  1 
had  general  supervision  and  direction  of  all 
the  work  that  was  performed  under  this 
contract.  I  made  arrangements  to  borrow 
the  money  to  finance  it.  I  paid  all  of  the 
expenses  to  all  Intents  and  purposes,  re- 
gardless of  the  contract.  It  was  my  coa> 
tract,  and  it  was  so  understood  at  all  times 
between  me  and  Douglas.  I  did  not  execute 
the  contract  myself  in  my  own  name  because 
I  had  one  contract  the  year  before  and  had 
not  filed  the  field  notes  yet,  and  there  Is  a 
rule  of  the  department  that  a  surveyor  will 
not  have  over  one  contract  a  year,  or  at 
least  until  he  files  his  field  notes.  That  Is 
a  ruling  of  the  General  Xiand  Office  and  I 
was  familiar  with  It;  in  other  words,  I 
knew.  If  I  applied  to  the  government  myself 
for  this  contract,  it  would  be  denied  me,  and 
that  I  could  not  get  the  contract  Q.  And 
yon  therefore  sought  to  and  did  evade  the 
federal  requirements  and  regulations  of  the 
department  by  having  Parkinson  and  Doug- 
las take  the  contract  In  their  names  and  for 
your  benefit?  A.  It  was  customary  to  do 
that.  Those  were  the  facts.  I  was  careful 
to  see  that  the  department  of  the  Surveyor 
General  and  other  federal  authorities  had 
no  knowledge  of  the  true  facts  surrounding 
the  execution  of  this  contract,  and  knew  that, 
if  the  proper  situation  were  discovered,  the 
contract  would  be  vacated.  Douglas  was 
merely  acting  as  my  agent  in  executing  and 
performing  the  contract  My  agreement 
with  him  was  that  I  would  recomihend  bins 
for  deputy  United  States  snrveyor,  and,  iC 
he  get  the  contract  I  would  finance  it  I 
knew  that  upon  the  completion  of  the  con- 
tract the  money  would  be  paid  to  the  per- 
sons whose  names  appeared  as  contractors, 
and  he  gave  me  a  power  of  attorney  to  col- 
lect the  money.  Douglas  was  required  to 
execute  a  bond  for  the  faithful  i)erformance 
of  the  contract,  and  this  bond  was  furnished 
by  him.  I  did  not  assume  any  ostensible  re- 
sponsibility at  all,  and  was  not  known  in  the 
premises.  I  lost  $700  on  both  contracts. 
The  $1,500  does  not  represent  the  profits  on 
this  contract.  I  used  other  moneys  than  that 
received  under  this  contract  to  take  up  this 
indebtedness  Incurred  in  financing  this  con- 
tract It  was  customary  to  enter  Into  con- 
tracts of  this  character  in  the  manner  In 
which  this  contract  was  entered  into,  and 
that  fact  was  known  to  the  department  ot 
the  land  office." 
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Mr.  Parkinson  testified:  "Speaking  abont 
the  examination,  you  bare  to  satisfy  the 
Surveyor  General  that  you  are  competoit  to 
do  the  work,  and  myself  and  Douglas  did 
that.  Before  we  made  the  application  and 
before  we  altered  into  this  contract,  Dallas 
did  not  have  anything  to  do  with  the  con- 
tract Dallas  furnished  the  money  to  defray 
the  expenses  and  carry  out  the  contract. 
Myself  and  Douglas  did  not  have  anything 
to  do  with  that;  at  least  I  did  not,  and 
Douglas  did  not  to  my  knowledge.  As  a 
matter  of  fact  Douglas  did  not  do  any  work 
at  all  on  this  contract.  He  was  working  on 
the  Helm  contract.  We  signed  a  power  of 
attorney,  giving  Dallas  the  power  to  col- 
lect thto  money,  and  afterwards  we  signed 
another  giving  Shephard  the  power  to  collect 
the  money,  and  the  warrant  was  ordered 
sent  to  Shephard." 

Mr.  Shephard:  We  put  up  the  money  to 
carry  on 'this  surveying  contract  to  Mr.  Dal- 
las. We  held  Mr.  Dallas  for  all  money  that 
we  advanced.  We  held  him  for  $9,448.44.  I 
bad  a  conversation  with  Mr.  Yegen.  Tliey 
figured  out  that  $6,000  would  finance  these 
two  contracts.  When  they  got  through,  they, 
were  pretty  short  of  that  amount.  There 
was  $3,000  or  $4,000  more  needed,  and  it 
finally  came  to  me  to  put  that  money  up.  I 
went  down  to  see  the  Surveyor  Gteneral  at 
Washington,  and  told  him  the  fix. I  was  in, 
and  he  sent  me  the  money,  and,  after  I  got 
the  warrant,  I  applied  the  money  to  pay  off 
these  debts.  The  warrant  I  obtained  from 
the  government  was  payable  to  Parkinson 
and  Douglas.  Parkinson  and  Douglas  and 
Helm  gave  me  each  a  power  of  attorney  to 
settle  with  the  government  They  all  re- 
quested me  to  turn  the  money  over  to  Dallas 
and  let  him  settle  this  thing  up." 

This  case  Is  not  difficult  of  solution  on  the 
facts  alone.  In  the  first  place  the  testimony 
of  plaintiff  shows  that  the  $1,500  involved 
Is  not  the  profit  on  the  Douglas  and  Park- 
inson contract.  He  also  testified  that  Shep- 
hard was  repaid  out  of  the  proceeds  of  work 
performed  by  him  six  years  before.  But, 
aside  from  this  consideration,  there  is  not 
anything  in  the  record  to  show  that  the  con- 
tract between  Dallas,  and  Parkinson  and 
Douglas  was  Illegal,  or  Involved  any  fraud 
upon  the  government,  or  any  moral  turpi- 
tude, or  any  misrepresentation  or  unfair  deal- 
ing of  any  kind.  It  is  true  plaintiff  declared 
Douglas  to  be  his  agent,  and  that  he  super- 
Tised  and  overlooked  (be  work  performed 
under  the  contract;  but  he  was  in  a  situa- 
tion to  do  this  on  account  of  the  fact  that 
he  was  himself  a  surveyor.  Shephard  and 
Tegen  would  have  had  the  same  privilege  of 
protecting  the  moneys  advanced  by  them,  had 
they  been  competent  to  exercise  It  Plain- 
tiff also  testified  that  the  contract  would 
have  been  denied  him,  that  he  knew  he  could 
not  get  it.  But  for  what  reason?  Simply 
because  it  was  a  rule  of  the  department,  as 


he  understood,  that  a  surveyor  could  not  get 
more  than  one  contract  in  any  one  year,  or 
until  he  had  filed  his  field  notes.  We  must 
prestmie  that  this  contract  was  valid  until 
the  contrary  appears.  We  are  therefore  at 
liberty  to  look  for  a  reason  for  the  govern- 
ment regulation  which  is  entirely  compatible 
with  the  conclusion  that  the  plaintiff  might 
make  a  valid  contract  such  as  was  made 
with  Parkinson  and  Douglas.  The  reason  for 
the  regulation  undoubtedly  Is  to  Insure  full 
performance  by  the  contracting  surveyor  of 
the  prior  contract,  to  the  end  that  he  shall 
not  be  so  overburdened  with  work,  that  tbe 
interests  of  the  government  may  suffer. 
Parkinson  and  Douglas  were  competent  to 
contract  They  had  passed  the  required  ex- 
amination, and  had  given  security  for  tbe 
faithful  performance  of  the  work.  The  gov- 
ernment of  the  United  States  could  suffei 
no  injury,  therefore,  from  any  failure  to 
perform  or  delay  in  performance  on  their 
part.  It  was  fully  protected.  There  is  ample 
testimony  in  the  record  to  show  that,  while 
Dallas  probably  could  not  obtain  a  second 
contract  in  bis  own  name,  tbe  government 
authorized  the  practice  of  taking  contracts  In 
the  names  of  others  who  were  competent  and 
reliable  deputy  mineral  surveyors.  There  is 
also  abundant  evidence  tliat  the  federal  gov- 
ernment recognizes  the  fact  that  surveying 
contracts  must  be  financed  by  some  one  who 
is  in  a  situation  to  do  so.  When  Mr.  Shep- 
hard informed  the  department  at  Washington 
that  he  had  furnished  tbe  money  to  finance 
these  contracts,  it  very  promptly  recognized 
his  claim,  and  sent  bim  the  warrant  for  the 
balance  due.  In  what  different  situation 
were  Shephard  and  Yegen  from  that  of  the 
plaintiff,  save  that  he  was  a  government 
surveyor  and  they  were  not  such?  None 
whatever.  Had  plaintiff  not  occupied  the 
position  of  a  deputy  mineral  surveyor, 
could  it  be  claimed  for  a  moment  that  he 
might  not  finance  the  Douglas  and  Parkin- 
son contract  exactly  as  he  did?  He  assisted 
them,  as  he  had  a  right  to  do,  and  Mr.  Shep- 
hard assisted  him.  He  testified:  "It  was 
my  contract."  But  was  it?  Assuredly  not 
It  was  the  contract  of  Parkinson  and  Doug- 
las. He  also  testified  that,  If  the  real  situa- 
tion were  known,  the  contract  would  be  va- 
cated. But  this  was  a  mere  conclusion  on 
his  part.  Parkinson  and  Douglas  having 
been  duly  appointed,  after  examination,  as 
deputy  mineral  surveyors,  and  having  given 
an  indemnity  bond.  It  is  difllcult  to  see  how 
the  government  was  concerned  in  the  ques- 
tion of  who  furnished  their  financial  backing. 
There  Is  not  anything  in  the  record,  either 
In  the  shape  of  citation  to  a  statute,  or  rule 
or  regulation  of  the  general  or  local  land 
offices,  or  of  the  Interior  Department,  to  In- 
dicate that  this  contract,  in  the  manner  of 
its  execution  or  financing,  was  prohibited  or 
even  discouraged;  and  our  attention  has  not 
been  directed  to  any  at  the  argmnent  or.  in 
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the  briefs  of  cotinsel.  In  the  absence  of  such 
statute,  rule,  or  regulation  we  presume  that 
the  contract  was  not  Illegal  or  against  pub- 
lie  policy. 

Although  it  may  be  true  that  a<  defense 
such  as  Is  Interposed  by  Douglas  can  be  made 
by  a  party  In  pari  delicto,  when  directly  sued, 
yet  it  Is  diflBcult  to  see  how,  In  equity  and 
good  conscience,  he  can  assert  a  claim  to  this 
money.  He  did  not  remain  to  fully  carry  out 
his  contract,  and,  according  to  the  testimony 
of  Parkinson,  no  part  of  the  disputed  amount 
was  earned  by  him.  He  gave  Dallas  a  power 
of  attorney  to  collect  the  amount  due  from 
the  government,  received  his  wages  in  fall 
as  stipulated,  and  now,  after  discovering  that 
his  power  of  attorney  was  Ineffective,  claims 
all  of  the  balance  in  the  hands  of  the  bank, 
notwithstanding  the  fact  that,  if  he  has  any 
claim  thereon  whatsoever,  Parkinson  has  one 
of  equal  merit  But  Parkinson  asserts  no 
claim.  One  can  easily  find  a  reason  why 
the  government  of  the  United  States  should 
readily  assent  to  such  arrangements  as  were 
made  between  Dallas,  and  Parkinson  and 
Douglas,  and  also  between  Dallas  and  Shep- 
hard  &  Co.  The  work  of  surveying  the  pub- 
lic lands  is  an  Important  branch  of  the  serv- 
ice and  must  go  forward.  It  is  altogether 
reasonable,  therefore,  to  assume  that  the 
officers  in  charge  of  the  Land  Department 
recognize'  the  fact  that  money  Is  necessary 
and  must  be  available  to  prosecute  the  work. 
If  Parkbison  and  Douglas  were  mere  "dum- 
mies," as  the  popular  expression  Is,  and  took 
no  part  in  carrying  ont  the  contract,  an  al- 
together different  question  might  arise;  but 
even  so,  after  the  contract  price  was  fully 
earned,  it  is  difficult  to  Imagine  any  valid 
reason  why  it  should  not  be  paid  over  to  the 
person  entitled  thereto,  In  the  absence  of 
fraud  upon  the  government.  The  officers  at 
Washington  evidently  recognize  this  fact,  or, 
at  least,  they  _are  not  concerned  with  the 
question  of  the  final  distribution  of  the  con- 
tract price,  as  is  amply  evidenced  by  the 
facts  In  this  case. 

Many  cases  are  cited  by  counsel  for  the 
respondent  In  support  of  their  contention 
that  this  contract  was  Illegal  and  against 
public  policy.  The  principal  case  is,  perhaps, 
McGregor  v.  Donelly,  67  Cal.  149,  T  Pac.  422, 
where  the  parties  entered  into  a  contract 
whereby  one  was  to  make  application  for  the 
purchase  of  swamp  land  under  the  Califor- 
nia act  of  18&3  (St.  1863,  p.  591)  for  the  use 
and  benefit  of  the  other.  The  action  was 
in  equity  to  compel  the  delivery  to  plaintiff 
by  defendant  of  the  certificate  of  purchase. 
The  court  said:  "We, are  of  opinion  that  the 
Intent  of  the  act  of  1863  was  plainly  that 
the  application  and  purchase  was  to  be  for 
the  benefit  of  the  applicant  himself — a  policy 


adopted  to  prevent  the  acquisition  of  large 
tracts  of  land  by  one  person  through  the  use 
of  other  persons.  If  such  evasion  of  the 
statute  as  is  attempted  in  this  case  should 
be  allowed,  it  would  be  a  very  easy  matter 
for  one  who  had  [already]  acquired  640 
acres  of  land,  and  therefore  could  not  take 
the  oath  prescribed,  by  the  employment  of 
others  who  could  take  the  oath,  to  acquire 
for  himself,  in  manifest  disregard  of  the 
intent  and  policy  of  the  act,  many  times  640 
acres."  In  the  case  of  Morrison  v.  Bennett, 
20  Mont  560,  52  Pac.  553.  40  L.  R.  A.  158. 
cited  by  respondent,  this  court  determined 
that  the  whole  transaction  involved  a  fraud- 
ulent conspiracy  to  gain  money  upon  a  horse 
race  by  "a  scheme  of  deception,  misrepre- 
sentation and  cunning."  Mr.  Justice  Hunt 
In  writing  the  opinion  of  the  court  said: 
"No  court  will  lend  Its  aid  to  enforcing  an 
accounting  in  such  a  case.  The  very  state- 
ment of  the  evidence  proves  that  the  object 
of  the  parties  was  most  iniquitous,  and  that 
the  methods  agreed  upon,  and  doubtless  ful- 
ly executed,  'were  all  dishonest  Immoral,  de- 
ceitful, and  corrupt  Men  who  associate 
themselves  for  the  purpose  of  cheating  oth- 
ers cannot  ask  the  courts  to  distribute  their 
booty  by  adjudging  the  demands  of  one 
against  the  other  arising  out  of  their  quar- 
rels over  tl^elr  plunder."  All  of  the  cases 
called  to  our  attention  by  counsel  for  the 
respondent  clearly  involved  contracts  and 
transactions  which  were  either  Illegal  or 
immoral,  or  manifestly  against  public  pol- 
icy. As  has  heretofore  been  demonstrated, 
we  think  the  contract  at  bar  was  not  tainted 
with  any  one  of  those  qualities. 

[2, 3]  Courts  are  reluctant  to  declare  a 
contract  void  as  against  public  policy,  and 
will  refuse  to  do  so  if  by  any  reasonable 
construction  it  can  be  upheld.  Lnwson  v. 
Cobban,  38  Mont  138,  99  Pac.  128.  A  con- 
tract will  not  be  held  void  as  against  public 
policy  unless  it  in  itself  requires  the  doing 
of  something  which  adversely  affects  the 
public  welfare,  or  Is  forbidden  by  law,  or 
the  consideration  of  which  is  illegal  or  Im- 
moral. Murray  v.  White,  42  Mont  423,  113 
Pac.  754.  We  do  not  deem  a  further  citation 
of  authorities  necessary.  Respondent  Is  de- 
feated on  the  facts. 

The  Judgment  is  reversed;  and  on  the 
authority  of  Stevens  v.  Trafton,  36  Mont. 
520,  93  Pac.  810,  the  cause  Is  remanded  to 
the  district  court  of  Yellowstone  county  with 
directions  to  enter  a  Judgment  or  decree  in 
favor  of  the  plaintiff.  In  accordance  with  the 
prayer  of  his  complaint. 

Remanded,  with  directions. 

BRANTLY.  C.  J.,  and  HOLLOWAY,  J., 
concur. 
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TONO  ▼.  MAHER,  County  Treasnrer. 
(Sopreme  Court  of  Montana.    March  2,  1912.) 
1.  Taxation    (|    507*)— Assessment— Taxa- 
tion OF  Mines.' 

Under  Const  art.  12,  |  3,  providins  that 
the  net  proceeds  of  all  mines  shall  be  taxed  as 
provided  by  law,  and  Rev.  Codes,  |S  2500,  2571, 
respectively  providing  that  the  annual  proceeds 
of  all  mines  shall  be  taxed  as  other  personal 
property  and  that  the  tax  shall  be  a  lien  upon 
the  mines  or  mining  claims  from  which  the 
ores  or  minerals  are  extracted,  the  assessor 
need  not  follow  up  the  proceeds  of  a  mine;  the 
tax  being  a  lien  on  the  mine  itself  until  paid. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {§  937-941;   Dec  Dig.  |  507.*] 

2.  Taxation  (i  79*)— Absessuent— BNaAOXD 
IN  Mining. 

The  owner  of  a  mine  entitled  to  part  of 
the  proceeds  as  royalty  objected  to  the  imposi- 
tion of  a  tax  upon  bis  share  of  the  proceeds  on 
the  ground  that  he  was  not  engaged  in  mining. 
'Rer.  Codefs,  |  2563,  provides  that  every  per- 
son, corporation,  or  association  engaged  in 
mining  must  make  out  a  statement  of  the  gross 
yield  from  each  mine,  which  mast  be  verified 
and  delivered  to  the  assessor.  Beld  that,  the 
owner  being  entitled  to  part  of  the  proceeds 
of  the  mine,  the  tax  should  be  imposed  upon 
him,  for  all  property  must  be  assessed  to  the 
owner,  and  it  was  immaterial  whether  or  not 
he  was  engaged  in  mining. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {|  139,  166;   Dec.  Dig.  |  79.*] 

3.  Taxation    (§   329*)— Assesbob— Taxation 
or  Mines. 

Where  the  owner  of  a  mine  entitled  to 
part  of  the  proceeds  thereof  has  not  furnished 
a  statement  to  the  assessor  of  the  amount,  the 
assessor  is  bound  under  the  direct  provisions 
of  Rev.  Codes,  |  2563,  to  assess  in  accordance 
writh  his  own  knowledge  and  information. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  K  649,  550;   Dec.  Dig.  |  329.*] 

Appeal  from  District  Court,  Silver  Bow 
County;   Jeremiah  J.  Lynch,  Judge. 

An  action  by  Julia  E.  Tong,  executrix  of 
the  last  will  and  testament  of  George  H. 
Tong,  deceased,  against  James .  Maher,  Coun- 
ty Treasurer  of  Silver  Bow  County,  Mon- 
tana. From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Charles  R.  Leonard,  George  F.  Shelton, 
and  Charles  A.  Buggies,  for  appellant.  AI- 
i>ert  J.  Galen,  Atty.  Gen.,  and  W.  H.  Poor- 
man,  Asst  Atty.  Gen.,  for  respondent 


SMITH,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  judgment  on  the  pleadings, 
rendered  by  the  district  court  of  Silver  Bow 
county.  In  favor  of  the  defendant,  dismiss- 
ing the  complaint 

The  facts  disclosed  by  the  various  plead- 
ings are:  That  In  July,  1904,  the  assessor 
of  Silver  Bow  county  assessed  to  the  es- 
tate of  George  H.  Tong,  deceased,  "the  sum 
of  $96,975  for  pretended  net  proceeds  of  the 
Goldsmith  quartz  lode  mining  claim  for  the 
year  ending  May  31,  1904."  A  tax  of  $2,- 
(iS3J22  was  levied  pursuant  to  said  assess- 
ment Prior  to  January  14,  1904,  the  legal 
title  to  the  mining  claim  was  held  by  the 
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State  Savings  Bank  of  Butte,  as  security 
for  the  payment  of  a  debt  of  $67,69^24  In- 
curred by  Tong  in  his  lifetime.  Of  the 
said  $98,975,  the  sum  of  $31,282.76  was  paid 
to  the  plaintiff  as  executrix,  and  the  balance 
of  $67,692.24  was  paid  to  the  Savings  Bank 
while  It  was  the  owner  of  the  mining  claim, 
to  take  np  certain  notes  held  by  it  as  evi- 
dences of  the  Indebtedness  aforesaid,  and 
the  estate  then  took  over  the  title  to  the 
property.  These  sums  were  paid  by  one  El- 
Ungwood,  who  was  working  the  mine  under 
an  arrangement  vrtth  George  H.  Tong,  now 
deceased,  by  which  he  was  to  pay  25  per 
cent  of  the  net  proceeds  to  Tong  as  a  roy- 
alty. The  plaintiff  designates  this  royalty 
as  "rental  only."  There  is  not  any  sug- 
gestion in  the  pleadings  that  the  balance  of 
the  net  proceeds,  amounting  to  nearly  $300,- 
000,  was  not  properly  taxed,  and  we  as- 
sume therefore  that  the  tax  thereon  was 
paid  by  Ellingwood,  although  the  matter  is 
Immaterial.  There  Is  an  allegation  in  the 
complaint  that  "plaintiff  never  was  engag- 
ed in  mining  upon  said  claim,  nor  in  operat- 
ing said  mine,  personally,  or  as  executrix, 
or  at  all."  The  answer  alleges,  among  oth- 
er tbln(3.  "that  said  Tong  in  his  lifetime, 
and  during  all  the  times  mentioned  in  the 
complaint,  the  said  estate  of  Tong  was  en- 
gaged In  the  actual  operation  of  said  mine 
and  In  the  extraction  of  ore  therefrom." 
This  allegation  is  denied  In  the  reply.  The 
action  was  brought  to  enjoin  the  county 
treasurer  from  selling  the  mining  claim  for 
nonpayment  of  the  taxes  aforesaid. 

[1,21  It  Is  contended  for  the  appellant 
that  the  pleadings  raised  a  questiou  of  fact 
as  to  whether  Tong,  or  his  estate,  was  "en- 
gaged in  mining"  within  the  meaning  of 
section  2563  of  the  Revised  Codes,  and 
therefore  the  court  erred  in  rendering  judg- 
ment on  the  pleadings.  The  section  refer- 
red to  reads  as  follows:  "Every  person,  cor- 
poration or  association  engaged  In  mining 
upon  any  quartz  vein  or  lode,  or  placer  min- 
ing claim,  containing  gold,~  stiver,  copper, 
coal,  lead  or  other  valuable  mineral  depos- 
its, must,  between  the  first  and  tenth  days 
of  June  In  each  year,  make  out  a  statement 
of  the  gross  yield  of  the  above-named  met- 
als or  minerals  from  each  mine  owned  or 
worked  by  such  person,  corporation  or  asso- 
ciation during  the  year  preceding  the  first 
day  of  June,  and  the  value  thereof.  Such 
statement  must  be  verified  by  the  oath  of 
such  person,  or  the  superintendent  or  man- 
aging agent  of  such  corporation  or  associa- 
tion, who  must  deliver  the  same  to  the  as- 
sessor of  the  county  in  which  such  mine  or 
mines  are  situated."  Section  3  of  article 
12  of  the  Constitution  of  the  state  reads,  in 
part,  as  follows:  "The  annual  net  proceeds 
of  all  mines  and  mining  claims  shall  be  tax- 
ed as  provided  by  law."  Section  2500,  Re- 
vised Codes,  provides  that  the  annual  net 
proceeds   of  all   mines  and  mining  claims 
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shall  be  taxed,  as  other  personal  property. 
SecOon  2571,  Revised  Codes,  declares  that 
such  tax  "is  a  lien  upon  the  mines  or  min- 
ing claims  from  which  the  ores  or  minerals 
are  extracted,  which  lien  attaches  on  the 
first  Monday  of  March  in  each  year,  and 
the  sale  thereof  for  delinquent  taxes  may 
be  made  as  provided  for  the  sale  of  real  es- 
tate for  delinquent  taxes."  An  analysis  of 
these  Code  provisions  renders  the  method  of 
procedure  thus  outlined  by  the  legislative 
assembly,  pursuant  to  the  mandate  of  the 
Constitution,  for  the  guidance  of  the  taxing 
authorities,  very  plain.  The  net  proceeds  of 
all  mines  and  mining  claims  are  taxable  the 
same  as  other  personal  property;  but  the 
assessor  is  not  required  to  follow  up  such 
proceeds  in  order  to  Insure  the  collection  of 
the  tax,  or  to  rely  upon  the  solvency  of  the 
person  who  receives  the  money.  The  tax  is 
a  lien  upon  the  mine  from  which  the  ores 
or  minerals  were  extracted. 

[3]  We  find  in  this  case  an  admission  on 
the  part  of  the  plaintiff  that  the  sum  of 
$98,975,  mentioned  in  the  complaint,  was  in 
fact  a  portion  of  the  net  proceeds  of  the 
Goldsmith  mining  claim.  The  question 
whether  Tong  and  the  Tong  estate  were 
engaged  in  mining  is  altogether  Immaterial. 
Section  2563,  Revised  Codes,  supra,  simply 
designates  the  person,  corporation,  or  asso- 
ciation who  shall  make  the  statement  for 
the  information  of  the  assessor.  The  stat- 
ute provides  that  such  person  shall  be  "en- 
gaged in  mining."  But  the  net  proceeds  of 
the  mine  are  nevertheless  assessable  and 
taxable  against  the  owner  thereof,  as  per- 
sonal property,  whether  the  statement  is 
made  or  not.  All  property  must  be  assess- 
ed to  the  owner.  Butte  Land  &  Inv.  Co.  t. 
Sheehan,  County  Treasurer,  44  Mont  — , 
120  Pac.  241.  Section  2568,  Revised  Codes, 
provides  that  If  a  person,  corporation,  or  as- 
sociation engaged  in  mining  refuses  or  neg- 
lects to  make  the  statement  required  by 
section  2563,  Revised  Codes,  the  assessor 
must  assess  according  to  his  own  knowledge 
and  information,  in  the  manner  provided  by 
law  for  the  assessment  of  other  property 
where  no  statement  is  furnished.  While 
the  plaintiff  designates  the  royalties  receiv- 
ed as  "rental  only,"  it  Is  quite  clear  from 
the  pleadings  that  these  so-called  "royal- 
ties" or  "rentals"  were  in  fact  a  portion 
(25  per  cent.)  of  the  net  proceeds  of  the 
mine  for  the  year  ending  May  31,  1904.  It 
is  altogether  probable  that  ElUngwood  fur- 
nished a  statement  to  the  assessor,  show- 
ing that  the  plaintiff  had  received  25  per 
cent  of  the  net  proceeds  of  the  mine — $31,- 
282.76  directly,  as  Executrix,  and  $67,692.- 
24  through  the  medium  of  the  State  Sav- 
ings Bank — and  that  this  statement  was  the 
basis  of  his  assessment  against  the  estate. 
Blit  assuming  that  Ellingwood  made  no 
statement,  and  plaintiff  in  effect  admits  that 


she  niade  none,  then  the  duty  devolved  up- 
on the  assessor  to  make  an  estimate  of  the 
value  of  the  net  proceeds  of  the  mine  ac- 
cording to  liis  own  knowledge  and  informa- 
tion and  to  assess  the  same  to  the  owner  or 
owners  thereof.  Any  portion  of  the  tax 
growing  out  of  such  assessment  which  was 
not  paid  became  a  lien  upon  the  Goldsmith 
mining  claim. 

The   Judgment   Is   affirmed. 

Affirmed. 

BRANTLY,   0.   J.,  and   HOLLOWAY,   J, 
concur. 
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KNUCKET  v.  BUTTE  EliECTRIC  RY.  CO. 

et  al. 
(Supreme  Court  of  Montana.     Feb.  29,  1912.) 

1.  Pleadiro    (J  248*) —Amendment  — Com- 
plaint. 

An  original  complaint  charged  negligence 
in  carelessly  starting  a  street  car  and  putting 
the  same  in  motion  "by  a  sudden  and  violent 
start  withoat  allowing  plaintiff  sufficient  t*me 
to  get  off"  at  a  certain  street,  "and  in  conse- 
quence thereof  plaintiff  was  suddenly  and  vio- 
lently thrown  to  the  ground."  The  amended 
pleading  charged  that  defendants  so  carelessly 
and  negligently  managed,  operated,  and  ran 
their  said  car,  and  "so  carelessly  and  negli- 
gently, suddenly  and  violently  accelerated  the 
speed  thereof,  and  so  negligently  caused  the 
car  to  lurch  forward,  that  plaintiff  was  violent- 
ly thrown  from  said  car  to  the  ground,  and 
by  reason  thereof"  received  his  injuries.  Hcid, 
that  the  gravamen  of  the  charge  is  the  same 
in  both  pleadings,  and  permitting  the  hiing  ot 
the  amended  complaint  was  not  improper  as 
stating  a  new  cause  of  action, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  686-709;    Dec  Dig.  f  24a*J 

2.  Appeal  and  Errob   (§  1041*)— Harmless 
Ebbob— Amendment. 

No  variance  between  an  original  and 
amended  pleading  is  material  unless  it  has 
actually  misled  the  adverse  party  to  his  prej- 
udice, so  that,  where  judgment  for  plaintiff 
was  reversed  and  a  new  trial  ordered,  in  an 
action  for  injuries  from  being  thrown  from  a 
street  car,  because  there  was  a  material  vari- 
ance between  the  complaint  and  the  plaintiiTs 
testimony,  a  variance  between  the  original 
complaint  and  the  amended  complaint,  filed 
after  remand^  to  the  trial  court,  will  not  be 
ground  for  reversal  where  substantially  the 
same  evidence  was  produced  as  at  the  first 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4106-4109;  Dec  Dig. 
S  1041.*] 

3.  Evidence  (J  472*)— Opinion  of  Witness 
—Matter  fob  Jury— Natural  Voice. 

Where,  in  an  action  against  a  street  rail- 
road for  injuries  from  being  thrown  from  a 
car,  the  plamtiff  testified  that  he  stepped  from 
the  body  of  the  car  onto  the  platform  and 
gave  the  name  of  his  street  in  an  ordinary  and 
natural  tone  of  voice,  permitting  him  to  speak 
the  word  as  he  did  on  the  night  of  the  injury 
was  not  improper,  as  against  the  objection  that 
it  was  for  the  jury  to  say  what  his  nataral 
voice  was  from  hearing  him  testify. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S|  2186-2195,  2248;  Dec  Dig.  | 
472.»] 
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1  EviDEKCE  (I  14*)-- Judicial  Nouck. 

The  court  will  jadicially  notice  that  it  1b 
tbe  common  practice,  in  indicating  a  wish  to 
alight  from  a  street  car,  to  use  tbe  name  of 
the  street  alone,  without  other  words  or  the 
addition  of  the  word  "street." 

[Ed.  Note.— For  other  cases,  isee  Evidence, 
Cent  Dig.  i  19;    Dec.  Dig.  (  14.*] 

5.  Cakriebb  (S  320*) — Stbeet  Railboads— In- 
juries Tx>  Passenger— QnKSTioN  fob  JuSy. 

In  »n  action  for  injuries  to  a  passenger, 
caased  by  being  thrown  from  a  street  car  when 
he  was  about  to  alight,  whether  the  motorman 
heard  the  name  of  the  street  which  he  pro- 
noonced  was  a  matter  for  the  jury  to  deter- 
mine from  all  the  facts  and  circumstances. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |J  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;  Dec.  Dig.  |  320.*] 

6.  Witnesses  (|  275*)— Admission  of  Testi- 
voirr — Cbobs-Kxaiun  ATioN . 

Where,  in  an  action  for  injuries  from  be- 
ing thrown  from  a  street  car,  the  plaintiff  tes- 
titied  that  he  had  ridden  on  the  same  line 
many  times  before,  a  refusal  to  permit  cross- 
examinatioD  as  to  whether  the  conditions  there 
were  the  same  as  they  had  always  been  was 
improper,  as  the  fullest  scope  should  be  al- 
lowed in  cross-examination  in  order  to  advise 
the  jury  of  all  the  facts  having  a  legitimate 
bearing  on  the  issues  presented. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  IMg.  U  924,  926,  967-075;  Dec  Dig.  g 
275.*] 

7.  Witnesses    (8   270*)— Showing   Purpose 

OF  CROSS-EXAiniTATION. 

It  is  the  dut^  of  counsel  to  make  the  rec- 
ord show  prejudicial  error,  so  that,  where  an 
objection  is  made  to  a  question  on  cross-exam- 
ination, a  reasonable  enort  should  be  made  to 
advise  the  court  of  the  object  with  which  the 
queiition  was  asked. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  926,  955-957;   Dec  Dig.  i  270.»] 

&  Appeal  and  Ebbob  (|  1048*)— Habhless 
Erkob. 

Though,  in  an  action  for  injuries  from  be- 
ing thrown  from  a  street  car  when  about  to 
alight,  the  plaintiff,  who  had  testified  that  he 
had  ridden  on  the  same  line  many  times,  was 
Dot  permitted  to  testify  on  cross-examination 
as  to  whether  the  conditions  were  the  same  as 
they  had  always  been,  the  refusal  to  permit 
nodi  examination  could  not  have  affected  the 
result  and  will  not  be  gronnd  for  reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {»  4140^145,  4151,  4158- 
4160;    Dec  JMg.  {  1048.*] 

9.  Appeal  and  J^bbob   (§  1051*)— Habmless 
Ebbob— ADiassioN  of  Testimomt. 

Asking  a  witness,  in  an  action  for  injuries 
from  being  thrown  from  a  street  car,  on  redi- 
rect examination,  whether  he  had  any  expecta- 
tion of  getting  a  reward  for  his  testimony,  and 
bis  answering,  "None  whatever,"  is  not  prej- 
udicial, where  the  witness  had  already  been 
permitted  to  testify  that  nobody  had  ever 
promised  him  anything  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  Dec  Dig.  i 
1061.*] 

10.  Cabriebs  (J  320*)— Injuries  to  Passen- 
OEB— Question  fob  Jury. 

In  an  action  for  injuries  to  a  passenger 
by  being  thrown  from  a  street  car,  whether 
the  motorman  slowed  up  the  car  in  response 


to  the  calling  of  his  street  by  the  plaintiff  was 
a  matter  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent'  Dig.  »§  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  IZiti,  liiut- 
1325;    Dec   Dig.   §  320.*] 

11.  CaBBIEBB   (I  318*)— INJUBIES  TO  Passbn- 

OEB— Evidence. 

Evidence,  in  an  action  for  injuries  to  a 
passenger  from  being  thrown  from  a  street 
car,  held  to  sustain  a  finding  that  tbe  motor- 
man  of  the  car  in  question  heard  the  street 
name  pronounced  by  the  plaintiff,  and  in  re- 
sponse thereto  slowed  up  his  car. 

[Ed. .  Note. — For  other  cases,  see  Carriers, 
Cent  Dig,  §{  1270,  1807-1314;  Dec  Dig.  i 
318.*] 

12.  Cabbiers  (S  347* )— Injuries  to  Pabben- 

GEB— Co'nTBIBUTOBY   NEOUaENCE— QUESTION 

fob  Juby. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car,  sustained  while  alight- 
iag,  there  was  some  showing  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  the 
question  as  to  its  existence  was  properly  sub- 
mitted to  the  jury. 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §»  1346-1397,  1402;  Dec  Dig.  { 
347.*] 

13.  Appeal  and  Ebbob  (§  1002*)— Review- 
Verdict— CoNFLioTiNa  Evidence. 

The  court,  on  appeal  of  ah  action  for  in- 
juries to  a  passenger  on  a  street  car,  will  not 
review  the  determination  of  the  jury,  on  dis- 
puted facts,  that  there  was  no  contributory 
negligence  of  the  plaintiff,  and  that  the  motor-< 
man  of  the  car  heard  the  name  of  the  street 
which  the  plaintiff  called. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3935-3937;    Dec  Dig.  i 

14.  Trial  (g  234*)— Insthdctions— Modifica- 
tion. 

In  an  action  for  Injuries  to  a  passenger 
on  a  street  car,  a  request  to  charge  that  the 
plaintiff  could  only  recover  by  proving  the 
"specific"  allegations  of  his  complaint  relating 
to  negligence  was  properly  modified  by  striking 
out  "specific,"  as  it  added  nothing  to  the  mean- 
ing, where  the  court  also  clearly  defined  the 
issues  to  be  determined  and  instructed  that 
the  material  allegations  must  be  proven  by  a 
preponderance  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  534-538,  566;    Dec  Dig,  {  234.*1 

15.  Cabbiebs   (§  303*)— Stbeet  Railroads- 
Injuries  to  Passenger. 

Where  the  motorman  of  a  street  car  slow- 
ed up  his  car  at  a  certain  street,  in  accordance 
with  a  request  of  a  passenger,  who,  believing 
the  car  would  come  to  an  immediate  i^tup, 
went  upon  the  front  steps  and  platform  pre- 
paratory to  alighting,  he  may  recover  for  in- 
juries received  from  the  failure  of  the  car  to 
stop  and  from  its  sudden  and  violent  start- 
ing, which  threw  him  off. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cept.  Dig.  {$  1216,  1218,  1224-1243;  Dec  Dig. 
§  303.*] 

16.  Damages  (J  132*)- Excessive. 

Where  a  plaintiff,  in  an  action  for  ihju- 
ries  from  being  thrown  from  a  street  car,  lost 
all  the  toes  from  one  of  his  feet,  causing  a 
permanent  and  painful  injury,  but  one  which 
did  not  interfere  with  his  work  after  the  six 
months  he  was  away  therefrom  on  account  of 
it,  a  verdict  of  $10.000 'is  excessive  and  should 
be  reduced  to  $6,000. 

[Ed.  Note.— For  other. cases,  see  Daimges, 
Cent  Dig.  «  372-385,  396;   Dec  Dig.  f  132.*] 


*F»r  other  oasm  see  sam*  topic  and  sectloa  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Appeal  from  District  CJourt,  Silver  Bow 
County;   John  B.  McGlernan,  Judge. 

Action  by  Frank  Knuckey  against  the 
Butte  EUectric  Railway  Company  and  an- 
other. From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Remanded,  with  directions 
for  modification. 

George  F.  Shelton,  Chas.  A.  Buggies,  and 
Peter  Breen,  fo^  appellants.  J.  O.  Davies 
and  Maury  &  Templeman,  for  respondent. 

SMITH,  J.  This  Is  the  second  time  this 
case  has  been  before  the  court.  See  Knuck- 
ey V.  Butte  Electric  By.  Co.,  41  Mont.  314, 
109  Pac.  979.  After  remittitur  filed  In  the 
district  court,  the  plaintiff  amended  bis  com- 
plaint so  as  to  charge  as  follows:  "That 
while  plaintiff  was  such  passenger,  and  be- 
fore the  said  car  reached  bis  aforesaid  des- 
tination, plaintiff  notified  the  defendants 
that  he  wished  to  get  off  the  car  at  the  cross- 
ing of  the  aforesaid  streets,  Warren  and 
West  Galena;  that  the  defendants,  in  com- 
pliance with  this  direction  from  the  plaintiff, 
slowed  up  said  car  to  a  very  slow  pace,  to 
wit,  to  about  a  walking  pace;  that  plaintiff, 
believing  that  the  car  would  come  to  an 
Immediate  stop,  went  upon  the  front  steps 
and  platform  of  said  car  preparatory  to  alight- 
ing from  said  car  when  it  came  to  a  stop; 
that  the  defendants  did  not  stop  the  said 
car  at  said  crossing,  but  ran  it  a  short  dis- 
tance, to  wit,  about  100  feet,  past  said  cross- 
ing at  said  slow  rate  of  speed,  and  then, 
while  plaintiff  was  still  standing  upon  the 
front  platform  and  steps  of  said  car,  with 
the  knowledge  and  consent  of  the  defend- 
ants, and  waiting  for,  and  still  thinking 
that  the  car  would  come  to  an  Immediate 
stop,  the  defendants  in  disregard  of  their 
duty  to  the  plaintiff,  so  carelessly  and  negli- 
gently managed,  operated,  and  ran  said  car, 
and  so  carelessly  and  negligently,  suddenly 
and  violently  accelerated  the  speed  thereof, 
and  so  negligently  caused  the  car  to  lurch 
forward  violently,  that  plaintiff  was  violently 
thrown  from  said  car  to  the  ground,  and  by 
reason  thereof"  received  his  Injuries.  The 
defendants  answered.  A  trial  was  had  be- 
fore a  jury,  which  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $10,000.  From  a 
judgment  on  the  verdict  and  an  order  de- 
nying a  new  trial,  defendants  have  appealed. 

[1,2]  1.  *It  is  contended  that  the  court 
erred  in  allowing  the  amended  complaint  to 
be  filed,  for  the  reason  that  It  states  a  differ- 
ent cause  of  action  from  that  set  forth  in 
the  original  complaint.  The  original  plead- 
ing charged  negligence  in  carelessly  starting 
the  car  and  putting  the  same  in  motion  "by 
a  sudden  and  violent  start  without  allowing 
plaintiff  sufficient  time  to  get  off"  at  War- 
ren street,  "and  in  consequence  thereof 
plaintiff  was  suddenly  and  violently  thrown 
to  tJie  ground."  We  find  no  reversible  error 
ta  the  ruling  of  the  court.  In  both  com- 
plaints the  defendants  were  charged  with  so 


negligently  operating  the  car  tlutt  plaintiff 
was  violently  thrown  therefrom  to  the  ground. 
This  Is  the  gravamen  of  the  charge.  No  va- 
riance is  to  be  deemed  material  unless  it 
has  actually  misled  the  adverse  party  to  his 
prejudice.  The  defendants  could  not  have 
be«i  surprised  or  misled  by  the  testimony 
offered  in  support  of  the  amended  complaint, 
because  substantially  the  same  evidence  was 
produced  at  the  first  trial;  and  It  was  on 
the  ground  of  a  material  and  fatal  variance 
between  the  allegations  of  the  original  com- 
plaint and  plaintiff's  testimony  that  such 
new  trial  was  ordered.  See,  also,  Flaherty 
V.  Butte  Electric  Ry.  Co.,  43  Mont.  141,  115 
Pac.  40. 

[3]  2.  Plaintiff  testified  that  when  be  step- 
ped from  the  car  to-  the  platform  he  said, 
"Warren,"  referring  to  Warren  street,  in  an 
ordinary  and  natural  tone  of  voice.  He  was 
then  asked  to  speak  the  word  as  he  did  on 
the  night  of  his  injury.  His  answer  was: 
"Well,  I  stepped  out,  and  I  said  the  word 
'Warren.'"  Defendants  moved  that  the  an- 
swer be  stricken  out  on  the  ground  that 
plaintiff  had  already  testified  concerning  the 
tone  of  his  voice,  and  it  was  for  the  jury  to 
determine  what  his  ordinary  tone  of  voice 
was,  after  listening  to  bis  testimony.  The 
motion  was  denied.  We  find  no  prejudicial 
error  in  the  ruling.  Plaintiff  also  testified: 
"When  I  said  'natural  tone  of  voice,'  I  meant 
the  tone  of  voice  one  would  use  when  be 
stepped  out  on  the  platform  to  notify  tb& 
motorman." 

[4,8]  8.  Plaintiff  was  allowed  to  testify 
over  objection  that  on  other  occasions,  de- 
siring to  have  the  car  stopped,  he  had  used 
the  word  "Warren"  to  indicate  his  wish  to 
alight  at  that  street.  We  take  judicial  no- 
tice that  this  is  the  common  practice.  Wheth- 
er the  motorman  heard  the  word  as  pro- 
nounced by  the  plaintiff  on  the  night  in  ques- 
tion was  a  matter  for  the  jury  to  determine, 
by  Inference  or  otherwise,  from  all  of  the- 
facts  and  circumstances  of  the  case  as  de- 
tailed by  the  various  witnesses. 

[M]  4.  While  the  plaintiff  was  under- 
cross-examination,  he  said,  "I  had  ridden 
there  before  many  times."  He  was  then 
asked  by  defendants'  counsel:  "And  were- 
the  conditions  there  the  same  as  they  had 
always  been  prior  to  that  time  when  you 
were  on  the  car?  Mr.  Maury:  We  object: 
we  were  not  allowed  to  go  into  the  condi- 
tions; I  don't  think  it  is  fair  on  the  part  of 
the  other  side  to  go  into  the  conditions. 
The  Court:  The  objection  is  sustained:  it 
is  not  proper  cross-examination."  It  is  now 
insisted  that  the  court  should  have  allowed 
the  witness  to  answer,  and  an  elaborate  ar- 
gument is  advanced  wherein  many  sugges- 
tions are  made  concerning  the  competency, 
relevancy,  and  materiality  of  the  inquiry. 
We  think  the  court  unduly  restricted  the 
cross-examination,  and  again  suggest  the 
propriety  of  allowing  the  fullest  scope  for 
such  examinations,  to  the  end  that  the  jury 
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m»j  be  advised  of  all  facts  having  a  legiti- 
mate bearing  upon  the  Issues  presented.  We 
bare  no  donbt,  however,  that  had  the  same 
argument  concerning  the  relevancy  and  com- 
petency Of  the  testimony  been  presented  to 
the  court  below,  In  substance,  as  has  been 
made  here,  the  objection  would  have  been 
overruled.  It  Is  the  duty  of  counsel  to  make 
the  record  show  prejudicial  error,  and,  even 
upon  cross-examination,  a  reasonable  effort 
should  be  made  to  advise  the  court  of  the 
object  with  which  a  question  is  asked.  State 
V.  Byrd,  41  Mont  585,  111  Pac.  407.  We 
cauiot  say  that  the  action  of  the  court  af- 
fected the  result  of  the  case.  In  fact,  we 
are  satisfied  that  it  could  not  have  done  so. 

[1]  5.  PlaintifTs  witness  Boulter  was  ask- 
ed on  redirect  examination  whether  he  had 
any  expectation  of  getting  a  reward  for  bis 
testimony.  Before  objection  could  be  inter- 
posed, he  answered,  "None  whatever."  De- 
fendants' counsel  moved  to  strike  the  answer. 
The  motion  was  denied,  and  the  ruling  is 
assigned  as  error.  The  point  advanced  is 
that  the  plaintiff  was  thus  allowed  to  bolster 
up  the  testimony  of  his  witness.  We  think 
the  error,  if  any,  was  immaterial  in  any  view. 
The  record  discloses  that  the  witness  had 
already  testified:  "Nobody  has  ever  promised 
me  anything  in  this  case,  neither  the  plain- 
tiff nor  the  plalntlfTs  attorney ;  I  have  got 
no  promise  whatever." 

[11,11]  6.  Defendants  interposed  a  motion 
for  a  nonsuit  and  also  a  motion  for  a  directed 
verdict,  both  of  which  were  overruled.  These 
motions  were  based,  primarily,  upon  an  as- 
sumption that  the  testimony  failed  to  dis- 
close knowledge  on  the  part  of  the  motorman 
that  plaintiff  wished  to  aUght;  that  he  did 
not  hear  the  word  "Warren"  pronounced  by 
the  latter,  and  had  no  knowledge  that  he 
was  on  the  platform  of  the  car  preparatory 
to  getting  off.  The  second  contention  is  that 
plaintiff  was  guilty  of  contributory  negligence 
as  a  matter  of  law.  Plaintiff  testified: 
"When  I  got  on  the  platform,  I  says  the  word 
'Warren'  to  the  motorman,  Mr.  Rundblad. 
When  I  said  this,  I  might  have  been  a  dis- 
tance of  about  two  feet  from  him,  but  it  is 
dose  on  the  platform;  you  would  naturally 
run  against  him  in  coming  out  of  the  car. 
I  spoke  this  word  in  my  natural  tone  of 
voice.  Just  after  I  said  this  word  'Warren,' 
the  car  slowed  down  as  it  ueared  the  east 
crossing.  It  slowed  down  to  about  four  or 
five  miles  an  hour,  an  ordinary  walking  pace, 
at  the  last  crossing  of  Warren  and  East  Oa- 
lena.  At  the  time  I  was  standing  on  the  plat- 
form; I  was  standing  there  ready  to  step 
down  when  the  car  stopped,  and  when  it  got 
down  to  this  very  slow  speed,  I  stepped  down 
onto  the  top  step.  I  was  then  facing  east, 
with  my  hand  on  the  front  handrail,  my 
right  hand.  From  the  last  crossing  of  War- 
ren the  car  proceeded  at  that  rate  of  speed 
about  a  100  or  150  feet  Then  it  started 
ahead   violently   with   a   terrible  jerk   and 


threw  loose  my  hand  and  threw  me  to  the 
ground.  After  I  went  out  on  the  front  plat- 
form, the  motorman  slowed  up  the  car  when 
I  mentioned  the  word  'Warren'  to  him.  He 
shut  the  power  off  to  slow  it  up.  I  didn't 
see  him  do  anything.  I  heard  the  controller 
click  around  that  shuts  the  -  power  off." 
Whether  the  motorman  heard  the  word 
"Warren"  as  spoken  by  the  plaintiff,  and 
whether  he  decreased  the  speed  of  the  car  in 
response  thereto,  were,  we  think,  questions 
for  the  Jury  to  decide.  It  was  their  province 
to  draw  such  reasonable  inferences  from  all 
of  the  facts  and  circumstances  as  they  deem- 
ed warranted  by  the  evidence.  We  cannot 
say,  from  the  record,  that  It  was  an  unrea- 
sonable inference  that  Rundblad  heard  the 
word  "Warren"  and  accordingly  "slowed  up." 
See  Jenkins  ▼.  Northern  Pac.  Ry.  Co.,  44 

Mont  ,  119  Pac.  794;    State  v.  Truskett, 

85  Kan.  804.  118  Pac.  1047-1051,  a  very  in- 
teresting and  novel  case. 

[12,13]  We  are  also  of  opinion  that  the 
question  of  contributory  negligence  was 
properly  submitted  to  the  Jury.  It  is  doubt- 
less true  that  the  plalntlfTs  testimony  was 
open  to  serious  doubts  as  to  its  credibility, 
and  that  the  jury  might  well  have  determined 
that  he  jumped  from  the  car  while  it  was 
in  motion,  not  with  an  idea  that  it  was  about 
to  stop,  but  rather  because  he  was  near  his 
home  and  had  purposely  ridden  beyond  War- 
ren street  to  avoid  walking  the  distance 
traversed  by  the  car  after  that  street  was 
passed.  But  all  of  these  matters  have  been 
laid  at  rest  by  the  verdict  We  are  in  the 
same  state  of  mind  in  this  case  as  we  were  in 
Flavin  v.  Chicago,  B.  &  Q.  R.  Co.,  43  Mont 
220,  115  Pac.  667. 

[14]  7.  Defendants'  counsel  requested  the 
court  to  charge  the  jury  that  the  plaintiff 
could  only  recover  by  proving  the  specific 
allegations  of  his  complaint  relating  to  neg- 
ligence. The  court  struck  out  the  word 
"specific"  on  motion  of  counsel  for  the  plain- 
tiff. There  was  no  error  in  bo  doing.  The 
Instruction  was  correct  in  either  form.  The 
word  "specific"  added  nothing  to  it  The 
court  clearly  defined  the  issues  to  be  de- 
termined by  the  jury  and  instructed  them 
that  the  material  allegations  of  the  complaint 
must  be  proven  by  a  preponderance  of  the 
evidence.  This  was  all  that  was  necessary 
in  the  present  case. 

[IB]  8.  There  is  a  suggestion  in  the  brief 
that  the  complaint  upon  which  the  plaintiff 
went  to  trial  does  not  state  facts  suflldent 
to  constitute  a  cause  of  action.  We  think 
the  complaint  is  sufficient. 

[II]  9.  In  our  Judgment  the  damages  award- 
ed are  excessive,  but  not  sufficiently  so  to 
evidence  passion  or  prejudice  in  the  minds  -of 
the  Jurors.  Plaintiff  has  lost  all  of  the  toes 
from  one  of  his  feet.  Dr.  McCarthy  testified 
that  he  had  recently  examined  the  foot  and 
found  an  amputation  "taken  right  back  of 
the  articulation  of  the  joints."    The  foot  is 


Digitized  by 


Google 


284 


122. PACIFIC  KEPORTER 


(Moot. 


still  tender  and  there  la  a  "callons  over  the 
end  of  the  amputated  surfaca"  In  the  opin- 
ion of  the  Borgeon  the  foot  "is  not  as  strong 
as  the  other  foot.  It  Is  impaired.  He  can't 
use  it  as  well.  It  is  smaller  than  the  other 
foot,  smaller  than  the  other  leg.  He  can't 
walk  as  well.-  The  ball  of  the  foot  is  gone. 
There  is  no  spring  to  it,  no  action  on  the 
muscles  like  a  normal  foot,  and  consequently 
atrophy  from  inactlrity.  It  will  remain  Just 
about  the  way  It  is  now.  An  Injury  of  that 
kind  impairs  a  man's  usefulness  for  the  re- 
mainder of  bis  life.  It  will  cause  recurring 
pains  all  his  life,  once  In  a  while.  The  cal- 
lous should  be  removed  once  every  week  or 
10  days.  Whenever  that  Is  done  it  will  cause 
pain.  There  is,  I  think,  a  permanent  cure  for 
the  callons.  By  operating  I  think  that  could 
be  permanently  removed  and  the  painful  con- 
dition would  not  continue.  That  would  be 
a  painful  operation."  Plaintiff  was  20  years 
of  age  at  the  time  of  the  Injury  and  is  now 
24  years  old.  It  was  necessary  to  operate 
three  times  before  the  foot  healed  and  finally 
•  to  graft  skin  thereou  from  his  leg.  He  suf- 
fered intense  pain  during  the  operations  and 
stUl  suffers  when  the  callous  portion  is  re- 
moved. He  lost  six  months'  time  on  account 
of  the  injury.  He  Is  a  miner  by  occupation 
and  before  his  injury  received  |4  per  day 
in  wages.  He  has  resumed  work  at  substan- 
tially the  same  wages;  has  never  lost  any 
time  because  of  the  injury,  other  than  when 
the  mine  was  shut  down  and  all  of  the  men 
were  idle.  He  walks  with  the  other  men  to 
and  from  the  mine  where  he  is  employed,  a 
distance  of  three-quarters  of  a  mile  or  more, 
but  occasionally  rides  home  with  the  shift 
boss.  He  gets  the  same  amount  of  time  as 
every  other  miner  in  the  mine.  He  has 
"worked  as  steadily  as  the  Mountain  View 
mine  has,  since  he  returned  to  work  and  also 
got  married  in  the  meantime."  He  has  been 
out  duck  hunting  once  since  his  injury.  He 
uses  an  artificial  appliance  on  bis  Injured 
foot  to  prevent  the  sensitive  part  from  touch- 
ing anything.  His  shift  boss  testified  that 
he  was  a  good,  steady  worker ;  that  he  had 
never  observed  anything  to  disqualify  him 
from  performing  his  work  as  a  miner;  that 
he  had  known  and  observed  him  for  over  two 
years  and  did  not  discover  that  he  had  an 
Injured  foot  until  about  two  weeks  before 
the  trial;  that  he  was  doing  the  same  work 
as  other  miners,  receiving  the  same  wages. 

The  cause  is  remanded  to  the  district  court 
of  Silver  Bow  county,  with  directions  to 
grant  a  new  trial  unless,  within  30  days  aft- 
er remittitur  filed,  the  respondent  shall  eon- 
sent  in  writing  that  the  judgment  for  dam- 
ages be  reduced  to  $6,000.  If  such  consent 
Is  given,  the  Judgment  shall  be  modified  ac- 
cordingly as  of  the  date  of  its  original  entry, 
and,  together  with  the  order  denying  a  new 
trial,  will  stand  affirmed.  That  part  of  the 
Judgment  relating  to  costs  in  the  court  below 


Is  not  to  be  disturbed.    Respondent  to  re- 
cover costs  on  appeal. 
Remanded  with  directions'. 

BRANTLT,   C.  J.,   and   HALLOWAY,   J., 
concur. 


(46  Mont.  76) 
PASHA  V.  BOHAKT. 
(Supreme  Court  of  Montana.     Feb.  24,  1912.) 

1.  Appeal  and  Ebhob   (|  930*)  —  Review  — 
Disputed  Facts— Pbestjmptions. 

On  appeal  from  a  judgment  for  plaintiff, 
every  disputed  fact  must  be  held  to  have  been 
resolved  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3755-3761;  Dec.  Dig.  § 
830.»] 

2.  Sales  (J  350*)— Cbedit— Bbeach  of  Con- 
dition. 

Where  property  is  sold  and  delivered  on 
an  agreement  that  credit  will  be  extended  if 
a  bankable  note  is  given  as  security,  on  non- 
performance of  this  condition,  tiie  buyer  is  at 
once  liable  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SI  988-992;   Dec  Dig.  {  350.*] 

3.  Sales   ($  82*)— Cbbdit— Pebfobkancb  or 
Condition. 

Under  an  agreement  to  sell  property  on 
credit  provided  a  bankable  note  is  given  as 
security,  the  note  must  be  bankable  without 
the  payee  becoming  personally  liable  for  its 
payment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S8  229-233;   Dec.  Dig.  »  82.*] 

4.  Sales  (§  87*)— Cbedit— Evidence. 

In  an  action  by  a  seller  who  had  agreed  to 
extend  credit  to  a  buyer  if  he  would  give  a 
bankable  note  as  security,  evidence  held  to 
show  that  a  note  offered  by  a  buyer  was  not 
bankable,  and  hence  that  the  seller  might  re- 
cover before  the  expiration  of  the  term  of 
credit. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  239-247,  1046;    Dec.  Dig.  §  87.*] 

5.  Evidence  {§  317*)— Credit— Evidence. 

In  an  action  by  a  seller  who  bad  agreed 
to  extend  credit  to  a  buyer  if  he  would  give 
a  bankable  note  as  security,  the  seller  may 
testify  that  the  banks  of  the  place  where  both 
he  and  the  buyer  did  business  refused  to  buy 
the  note  offered  by  the  buyer,  this  not  being 
hearsay,  since  the  question  involved  is  wheth- 
er banks  would  purchase  such  a  note. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1174-1192;    Dec.  Dig.  S  317.*] 

6.  Sales  (§  82*)— Credit— "Bankable  Note.** 

Under  an  agreement  by  a  seller  to  ex- 
tend credit  to  a  buyer  if  he  would  give  a  bank- 
able note  as  securi^,  a  bankable  note  is  one 
receivable  as  cash  by  a  bank,  and  a  note  that 
banks  will  not  buy  is  not  bankable,  regardless 
of  the  bank's  reasons  for  refusing  to  buy,  or 
the  high  character  of  the  paper. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §S  229-233;    Dec  Dig.  §  82.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  695.] 

Appeal  from  District  Court,  Gallatin 
County;    W.  R.  C.  Stewart  Judge. 

Action  by  R.  J.  Pasha  against  S.  E.  Bo- 
hart.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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John  A.  Luce,  for  appellant.  George  X. 
ratten,  for  respondent. 

SMITH,  3.  The  complaint  In  this  action 
alleges  that  on  or  about  the  10th  day  of 
January,  1911,  the  plaintiff  sold  and  deliv- 
ered to  the  defendant  at  his  special  Instance 
and  request  certain  stock  cattle  at  an 
agreed  price  of  $375;  that  the  defendant 
has  not  paid  the  amount  or  any  part  there- 
of. The  answer  denies  each  and  every  al- 
legation of  the  complaint  The  district 
court  of  Gallatin  county  tried  the  cause 
witbont  a  Jury,  and,  after  making  findings 
of  fact  and  drawing  conclusions  of  law  in 
writing,  entered  Judgment  for  the  plaintiff 
In  accordance  with  the  prayer  of  the  com- 
plaint Defendant  appeals  from  the  Judg- 
ment and  from  an  order  refusing  to  grant 
a  new  trial. 

It  appears  that  on  January  10,  1911,  a  so- 
called  "combination  sale"  of  live  stock  was 
held  at  a  ranch  in  Gallatin  county  about 
five  miles  from  the  city  of  Bozeman.  At 
this  sale  the  defendant  purchased  14  head 
of  cattle  at  an  agreed  price  of  1375.  The 
advertised  terms  of  sale  were:  "Ten  months 
will  be  given  on  bankable  note.  Interest 
at  8%  from  date."  The  sale  was  held  in 
the  name  of  one  Stucky,  but  the  cattle  pur- 
chased by  the  defendant  were  the  property 
of  plaintiff.  After  the  defendant  had  bid 
In  the  14  head  of  cattle,  he  went  to  plain- 
tiff, and  said:  "I  gave  my  note  to  Mr.  Over- 
itreet  [the  clerk  of  the  anction  salel  sign- 
ed by  myself;  that  note  is  good,  isn't  it?" 
Plaintiff  replied:  "I  don't  know.  If  It  Is 
bankable.  It  is."  Defendant  then  said:  "If 
I  get  Frank  [his  brother]  to  sign  it  with 
me,  that  will  make  It  bankable."  And 
plaintiff  answered:  "I  don't  know;  but,  if 
not  you  will  have  to  see  that  a  note  is 
given  to  me  that  is  bankable."  Defendant 
then  remarked,  "I  will  leave  the  stuff  here 
nntll  I  give  yon  a  bankable  note;"  aod 
plaintiff  "told  him  to  take  the  stuff  away  if 
he  would  make  It  bankable;"  and  further 
said:  "I  am  coming  to  town  to-morrow,  and 
we  will  fir  It  up."  Plaintiff  also  testified: 
"He  bad  already  made  out  a  note  to  John 
Stucky.  Mr.  Overstreet  had  that  and  Mr. 
Orerstreet  made  out  another  one  to  me.  1. 
took  them  to  town  with  me,  and  took  them 
to  the  butcher  shop.  The  old  note  he  tore 
up,  and  I  said,  'Tou  take  this  new  note, 
and  have  Frank  sign  It  with,  you.'  He  said, 
'All  right'  When  I  went  back  after  the 
note,  he  said  Frank  wouldn't  sign  it  He° 
said  he  would  pay  me  for  what  cattle  he 
had  butchered,  and  I  could  take  the  rest 
back,  or  else  take  his  note.  I  said  I  didn't 
want  to  do  that  that  we  had  gone  to  the 
exiwnse  of  an  auction  sale,  that  he  bought 
the' cattle,  and  'all  I  expect  yon  to  do  is  to 
wttle  for  them  in  accordance  with  the 
terms  of  the  sale.'  He  said  the  note  was 
(nod,  that  I  could  sign  It  that  his  name 
and  mine  would  make  it  good,  and  I  could 


get  the  money  any  place.  I  said  I  didn't 
figure  I  had  to  make  it  good.  I  wanted  a 
good  note  without  my  signature;  'that  his 
signature  alone  I  could  not  get  rid  of  at 
the  bank.  After  this  sale — the  day  before — 
and  prior  to  this  conversation  with  defend- 
ant I  went  to  the  Commercial  National 
Bank,  and  asked  Mr.  Cox,  the  cashier,  if 
Seth  Bohart  with  Frank  signing  with  him 
on  a  note  would  be  good,  and  he  said  for 
any  reasonable  amount,  and  I  said,  'for 
$375?'  and  he  said,  Tes.'  He  said  Seth's 
name  alone  wouldn't  be  good.  He  wouldn't 
consider  it  so.  But  he  said  that  S.  E.  Bo- 
hart was  not  doing  business  at  that  bank, 
and  he  wasn't  in  very  good  touch  with  him. 
I  afterwards  went  to  the  National  Bank  of 
Gallatin  Valley,  and  asked  Mr.  Brown,  the 
cashier.  He  said  he  wasn't  cashing  paper; 
that  it  wasn't  buying  paper.  He  said  that 
he  wasn't  buying  paper,  that  he  would  not 
buy  that  paper,  Mr.  Bofaart's  note.  I.  was 
willing  to  take  this  note  at  any  time  some 
person  would  take  it  off  my  hands.  What  I 
wanted  was  the  money."  The  conversations 
with  Cox  and  Brown  were  objected  to  as 
hearsay.  Not  any  claim  is  made  that  there 
are  any  other  banks  in  Bozeman. 

John  F.  CoUett  testified:  "I  had  a  con- 
versation with  Bohart  on  the  16th  of  Jan- 
uary about  settlement.  I  said:  'We  came 
down  to  see  about  the  note.'  'Well,'  he  said, 
'I  supposed  that  sale  was  over.'  I  said: 
'Part  of  it  is  over  and  part  of  it  is  not'  He 
said:  'The'  note  is  in  here.  You  can  have 
it.  I  can't  get  any  other  signer  on  it.  You 
can  sign  it  if  you  want  to.'  At  the  sale  it 
was  announced  that  there  was  no  discount 
for  cash."  After  motion  for  a  nonsuit  over- 
ruled, the  defendant  testified:  "I  said  to 
Pasha  after  the  sale:  'It  seems  to  me  you 
do  not  want  to  let  these  cattle  go  on  that 
note.  What  do  you  mean  about  it?'  He 
said  something  about  wanting  a  signer  with 
me.  I  said:  'I  don't  know  any  one  on  these 
grounds  who  would  sign  a  note  with  me,  or 
whom  I  could  ask  to  sign  with  me.  If  you 
don't  consider  it  good,  I  will  leave  the  cat- 
tle here.'  He  said:  'I  want  a  good  piece 
of  paper.'  I '  said:  'Would  Frank's  name 
be  good  on  that  note?'  and  I  think  be  said, 
'Yes.'  Two  or  three  days  later  I  saw  him' 
in  town,  and  I  said,  'I  wlir  sign  the  blank 
note  if  you  want  me  to.'  I  signed  the  note 
and  he  said,  'Will  you  get  Frank  to  sign 
that  note  with  you?'  and  I  said,  'I  will  go 
over  and  ask  him.'  F^ank  refused  to  sign 
the  note,  and  Pasha'  would  not  accept  It. 
He  left  it  lying  on  the  desk.  I  have  been 
doing  business  in  this  county  for  five  years. 
During  that  time  I  have  borrowed  money  at 
the  local  banks  on  my  dote,  without  indors- 
er  or  security.  I  have  purchased  cattle  at 
sales,  and  have  given  notes  In  payment 
witbont  security.  I  have  paid  all  of  these 
notes  through  the  local  banks  except  one. 
I  considered  that  note  I  had  signed  a  bank- 
able note  when  I  signed  it  and  gave  It  to 
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Mr.  Pasha.  It  Is  true  that  Mr.  Patten  has 
a  note  given  by  me  at  a  sale  due  last  Oc- 
tober tta^t  has  not  been  paid.  I  wouldn't 
say  I  did  not  have  a  conversation  with  EHi- 
vld  B.  Anderson  on  the  morning  of  Janu- 
ary 11,  1911,  at  my  slaughterhouse,  In  which 
I  stated  to  him  that  I  was  expecting  Mr. 
Pasha  down  there;  that  he  wouldn't  ac- 
«ept  my  note;  that  he  claimed  it  wasn't  a 
bankable  note;  and  that  I  was  going  to  kill 
the  cheaper  stuff  and  pay  for  it,  and  Pasha 
could  take  the  higher  priced  stuff  I>ack.  I 
might  have  said  it.  I  killed  eight  of  the  four- 
teen cattle  the  next  day.  The  ones  I  killed 
cost  less  per  head  tlian  the  others.  I  mean 
to  say  positively  that  I  told  Mr.  Pasha  that, 
unless  he  would  take  my  individual  note,  1 
wouldn't  take  the  stock.  I  do  not  want  you 
to  understand  that  he  understood  my  indi- 
vidual note  would  be  sufficient  I  said  I 
would  try  to  get  Prank  to  sign  It  with  me. 
I  understood  that  the  note  was  acceptable 
with  my  individual  name." 

The  court  made  findings,  among  others,  as 
follows : 

"(5)  That  after  John  Stucky  informed  de- 
fendant that  said  cattle  belonged  to  plaintiff, 
and  before  defendant  took  possession  of  said 
cattle,  plaintiff  stated  to  defendant  tliat,  to 
obtain  the  credit  offered  at  said  sale,  defend- 
ant must  execute  and  deliver  to  plaintiff  a 
promissory  note,  with  surety  or  sureties  if 
necessary,  so  tliat  such  note  would  be  pur- 
chased by  the  banks  at  Bozeman,  Mont. 

"(6)  That  plaintiff  unconditionally  deliver- 
ed the  possession  of  said  stock  cattle  pur- 
chased by  defendant  at  said  sale  upon  de- 
fendant's promise  that  he  would  execute  and 
deliver  to  plaintiff  a  promissory  note,  with 
surety  or  sureties  if  necessary,  so  that  such 
note  would  be  purchased  by  the  banks  at 
Bozeman,  Mont 

"(7)  That  the  promissory  note  signed  by 
defendant  individually  which  defendant  of- 
fered to  plaintiff  in  payment  for  said  cattle 
was  not  a  bankable  note,  as  that  term  was 
understood  by  the  parties  at  the  sale,  and 
did  not  comply  with  the  promise  under  which 
defendant  liad  obtained  the  possession  of 
said  cattle  from  plaintiff. 

"(8)  That  defendant  has  failed  and  refused 
to  execute  and  deliver  to  plaintiff  a  bankable 
note  as  that  term  was  understood  by  the  par- 
ties at  said  sale  In  payment  for  said  cattle, 
and  has  not  complied  with  the  promise  un- 
der which  he  obtained  possession  of  said 
cattle  from  plaintiff." 

[1]  1.  Every  question  of  fact  in  the  case 
must  be  considered  as  having  been  resolved 
in  favor  of  the  plaintiff,  and  his  version  of 
the  conversations  had  between  the  parties 
must  he  accepteu. 

[2]  Therefore  we  must  presume  that  the 
title  to  the  cattle  passed  to  the  defendant  at 
the  time  of  the  sale,  and  that  the  agreement 
was  that  he  should  have  ten  months  in  which 
to  pay  for  the  same,  provided  he  could  fur- 


!  nish  a  bankable  note  for  the  amount  of  the 
purchase  price,  and  not  otherwise.  "When 
credit  Is  given  for  the  price  of  goods  sold  on 
the  condition  that  the  purchaser's  note,  with 
surety,  be  given  therefor,  and  this  condition 
is  not  complied  with,  but  the  property  is  tak- 
en by  the  purchaser,  he  is  liable  for  the  price 
at  once,  and  before  the  expiration  of  the 
proposed  term  of  credit."  Wheeler  v.  Har- 
rah,  14  Or.  326,  12  Pae.  500 ;  Corlles  v.  Gard- 
ner, 2  Hall  (N.  X.)  374. 

[3]  It  is  quite  evident  from  all  of  the  tes- 
timony in  the  Instant  case  that  the  parties 
contemplated  something  more  than  that  the 
defendant  should  give  his  own  promissory 
note  unconditionally.  The  condition  was 
that  the  note  should  be  bankable  either  be- 
cause of  the  individual  responsibility  of  the 
maker  or  of  comakers  or  Indorsers.  Had 
they  intended  otherwise,  the  word  "bank- 
able" would  not  have  been  employed  in  the 
advertisement  of  the  sale.  The  defendant 
knew  this  before  he  took  the  cattle  away. 
He  was  so  informed,  not  only  by  the  print- 
ed notice  of  sale,  but  by  the  plaintiff  himself. 
He  was  told  that  the  note  tendered  by  him 
would  not  be  accepted  unless  it  was  bankable 
paper,  and  he  undertook  to  comply  with  the 
condition.  What  is  the  meaning  of  the  word 
"bankable"  in  this  particular  instance?  All 
of  the  facts  and  circumstances  surrounding 
the  transaction  are  to  be  taken  into  consider- 
ation in  answering  the  Inquiry.  The  plaintiff 
desired  to  sell  his  cattle.  No  discount  for 
cash  was  to  be  allowed.  Why?  Manifestly 
because  it  was  intended  that  the  cattle 
should  be  sold  for  cash,  or  its  equivalent 
The  bankable  notes,  if  any  were  taken,  were 
to  be  convertible  into  cash  without  recourse 
to  the  personal  responsibility  of  the  individ- 
ual to  whom  they  were  given;  that  is,  the 
payee  or  seller  of  the  cattle.  It  is  altogeth- 
er unreasonable  to  suppose  that  the  paper 
was  to  be  made  bankable  by  virtue  of  the 
indorsement  of  the  person  wnose  aim  was  to 
sell  his  property  for  cash. 

[4]  Was  the  defendant's  individual  note 
bankable?  He  tacitly  admitted  that  it  was 
not  by  his  acts  and  words:  (a)  He  asked 
Pasha  if  his  note  was  good,  (b)  He  offered 
to  get  his  brother  to  sign  It  with  liim  in  or- 
der to  make  it  Imnkable.  (c)  After  having 
tendered  one  note  signed  by  himself  alone, 
he  offered  to  leave  the  cattle  at  the  ranch 
until  he  gave  a,  bankable  note,  (d)  He  ad- 
mitted that  his  own  brother  refused  to  take 
the  responsibility  of  signing  a  note  with  him. 
(e)  He  offered  to  pay  for  the  cattle  already 
butchered  and  return  the  others,  (f)  He  told 
Pasha  that  their  Joint  signatures  would  make 
the  note  good,  (g)  He  confessed  to  Gollett 
that  no  one  would  sign  the  note  with  him. 
(h)  He  admitted  that  his  overdue  note,  given 
under  similar  circumstances,  was  In  the 
hands  of  an  attorney,  unpaid,  (i)  He  told 
Anderson  that  Pasha  had  refused  to  take 
his  note  because  it  was  not  bankable.     0^ 
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He,  In  effect,  admitted  to  Anderson  that  bis 
purpose  was  not  to  comply  witb  the  terms 
i^Mn  which  credit  was  extended,  but  that 
he  intended  to  kill  and  pay  for  the  cheaper 
cattle,  and  force  Pasha  to  take  back  those  of 
higher  price.  And  he  carried  out  his  design 
80  far  as  he  was  able,  (k)  He  made  no  claim 
that  Ills  personal  note  was  bankable  paper 
onUl  he  teetlfled  at  the  trial. 

[5]  But  It  is  said  that  the  testimony  of  th,e 
plaintiff  concerning  the  Information  received 
from  Cox  and  Brown,  the  bankers,  was  hear- 
say. As  has  heretofore  been  suggested,  we 
think  there  was  sufficient  evidence  -In  the 
record  to  show  that  the  note  was  not  bank- 
able, without  this  testimony.  The  parties 
evidently  had  In  mind  the  banks  of  Bozeman, 
at  which  place  both  did  their  banking  busi- 
ness. Defendant,  in  effect,  so  admitted  when 
be  testified  that  his  personal  notes  had  al- 
ways been  taken  by  the  Bozeman  banks.  But 
was  the  testimony  Incompetent?  We  think 
not.  The  conversations  related  by  plaintiff 
took  place  In  the  respective  banking  houses 
named  by  him.  Mr.  Cox  in  answering  his  in- 
quiries was  acting  officially  as  cashier  of  the 
Commercial  National  Bank,  and  Mr.  Brown 
was  acting  for  the  National  Bank  of  Galla- 
tin Valley.  If  the  plaintiff  had  tendered 
the  note  to  each  of  the  banks  and  both  bad 
refused  to  purchase  it,  there  can  be  no  doubt 
that  his  testimony  as  to  the  result  of  his  ef- 
forts would  have  been  competent  Mr.  Cox 
spoke  for  his  bank,  and  Mr.  Brown's  declara- 
tions were  those  of  the  bank  of  which  he  was 
the  executive  officer.  Counsel  for  the  ap- 
pellant says  in  his  brief:  "No  reason  appear- 
ed why  Mr.  Cox  and  Mr.  Brown  were  not 
rabpcenaed  as  witnesses.  Defendant  had  a 
right  to  cross-examine  these  witnesses  and 
to  have  them  testi^  under  oath."  Had  they 
BO  testified,  upon  the  theory  advanced  by 
the  defendant,  it  could  only  have  been  to 
draw  a  conclusion  whether  or  not  the  note 
was  bankable.  But,  assuming  that  such  evi- 
dence was  competent,  there  is  another  way 
of  proving  the  fact ;  and  that  is  by  showing 
that  the  banks  had  actually  refused  to  buy 
the  paper.  Their  reasons  for  refusal  would 
be  altogether  Immaterial.  In  addition  to  the 
financial  responsibility  of  the  makers  or  in- 
dorsers  of  commercial  paper,  there  is  always 
the  personal  equation  to  be  solved,  the  ques- 
tion of  moral  risk.  There  is  also  the  form 
of  the  paper  to  be  taken  into  consideration, 
Its  terms  and  conditions,  the  time  of  pay- 
ment and  rate  of  interest.  Bankers  natural- 
ly and  properly  consider  all  such  matters  in 
determining  the  advisability  of  buying  com- 
mercial paper.  And,  again,  the  condition  of 
the  funds  of  the  bank  and  the  amount  of 
snch  paper  already  on  hand  are  things  which 
may  be  and  undoubtedly  are  necessarily  tak- 
en Into  consideration.  In  times  of  great 
flnandal  stress  and  panic,  it  often  occurs  that 
the  banks  do  not  loan  any  money  at  ail.  Un- 
der such  circumstances  even  so-called  "gilt- 
edged"  paper  Is  not  bankable.     This  condi- 


tion Involves  no  reflection  upon  the  financial 
responsibility  of  the  maker  or  indorser.  It 
l8  his  misfortune.  So  that  we  say,  under 
circumstances  such  as  we  have  under  consid- 
eration, it  is  the  bank  that  acts,  through  lt» 
executive  officers,  and  it  may  exercise  its 
own  judgment.  Its  decision  may  oftentimes 
seem  arbitrary,  but  that  is  its  concern.  The 
question  at  issue  was  whether  the  banks  had 
refused  to  buy  the  note.  Plaintiff  asserted 
that  they  had.  He  could  testify  to  the  fact 
of  his  own  knowledge.  Such  testimony  was 
competent.  Wallace  v.  Bemhelm,  63  Ark. 
108,  37  S.  W.  712 ;  Key  v.  Shaw,  8  Bingham, 
560. 

The  appellant  bases  his  claim  that  the  note 
was  bankable,  upon  the  authority  of  the  case 
of  E.  P.  AUis  Co.  V.  Madison  E.  L.  H.  &  P. 
Co.,  9  S.  D.  459,  70  N.  W.  650.  The  facts 
in  that  case  were  these:  The  plaintiff  sold 
certain  machinery  to  the  defendant  for  the 
agreed  price  of  $3,500,  payable  as  follows: 
$500  in  cash  and  the  balance  in  equal  pay- 
ments, due  in  6,  12,  and  18  months,  respec- 
tively, all  of  said  deferred  payments  to  be 
secured  by  "bankable  paper"  drawing  7  per 
cent,  interest.  Pursuant  to  the  agreement, 
the  defendant  sent  to  the  plaintiff  three  notes 
for  $1,000  each,  due  in  6,  12,  and  18  months 
from  the  17th  day  of  October,  1889,  which 
notes  were  signed  by  J.  A.  Trow,  as  surety, 
and  indorsed  by  the  Citizens'  National  Bank 
of  Madison,  in  South  Dakota.  The  notes 
were  retained  until  January  25,  1890,  when 
they  were  returned  as  not  being  bankable 
paper.  The  Supreme  Court  in  its  opinion 
said;  "The  principal  objection  is  that  the 
court  below  was  not  justified  in  finding  that 
the  notes  constituted  'bankable  paper,'  and 
this  contention  is  based  upon  the  claim  that 
the  testimony  of  Bruce,  McKinney,  and  Bak- 
er was  incompetent  upon  the  Issue  of  wheth- 
er or  not  the  notes  constituted  bankable  pa- 
per. The  witnesses  testified  that  they  were 
engaged  In  the  banking  business  in  Sioux 
Falls  and  had  been  so  engaged  for  a  number 
of  years;  that  they  knew  the  financial  stand- 
ing of  Trow  and  the  Citizens'  National  Bank 
among  bankers;  and  that  the  paper  in  con- 
troversy was  bankable  paper.  They  were  all 
officers  of  banks  In  this  state,  and  were  ac- 
quainted with  the  financial  standing  of  Trow 
and  the  bank.  This  rendered  them  competent 
to  testify  as  to  the  character  of  the  paper. 
It  was  shown  on  cross-examination  that 
these  gentlemen,  as  officers  of  their  respective 
banks,  by  reason  of  the  stringency  of  the 
money  market  and  the  demands  of  their  cus- 
tomers, had  declined  to  discount  or  purchase 
the  paper.  But  this  fact  did  not  render  them 
Incompetent  to  testify  as  to  whether  or  not 
the  paper  was  bankable  or  tend  to  discredit 
their  evidence  on  that  subject  •  »  ♦  What 
then,  was  intended  by  that  term  in  the  con- 
tract? Evidently  paper  so  secured  as  to  be 
regarded  as  bankable  paper  by  banks — first- 
class  paper.    We  conclude  that  the  term,  as 
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used  In  tbe  contract  we  are  considering,  we^s 
Intended  to  mean  high-credit  paper,  which. 
If  the  time  of  paymrat  was  reasonable  and 
the  banks  bad  loanable  funds,  would  be 
discountable  paper.  No  other  meaning  could 
hare  been  Intended  by  either  party."  Perhaps 
the  foregoing  case  may  be  distinguished  from 
the  one  at  bar  in  the  manner  of  its  presen- 
tation to  the  court  As  is  indicated  in  the 
opinion,  there  was  expert  testimony  that  the 
notes  were  "bankal^e  paper,"  while  in  the 
case  at  bar  no  attempt  was  made  by  the 
defendant  to  prove  ttiat  his  note  was  bank- 
able, aside  from  his  own  testimony  that 
the  banks  had  theretofore  taken  his  notes. 

[6]  But  we  are  unable  to  concur  In  the 
Tiew  of  the  law  taken  by  the  South  Dakota 
court  The  result  of  it  is  that  the  notes 
were  bankable  In  theory,  but  not  in  fact. 
Ttie  Century  Dictionary  defines  the  word 
"bankable"  thus:  "Receivable  as  cash  by 
a  bank,  as  bank  notes,  chedu  and  other  se- 
curities for  money."  It  seems  to  us  a  con- 
tradiction in  terms  to  say  that  a  note  which 
the  banks  refuse  to  take  is  bankable.  The 
words  employed  should  Jbe  given  a  definite 
meaning  in  contracts  like  the  oqe  in  question. 
If  the  parties  merely  Intended,  as  suggested 
by  the  Supreme  Court  of  South  Dakota,  that 
the  pbper  should  be  "first  class'*  or  of  "high 
credit"  dependent  upon  the  financial  stand- 
ing of  the  maker  or  indorser,  they  might  eas- 
ily have  so  declared.  The  plaintiff  was  not 
concerned  with  the  question  of  the  solvency 
or  financial  worth  of  those  who  were  to  exe- 
cute the  note.  It  was  his  purpose  to  have 
the  banks  determine  that  matter  for  them- 
selves. No  question  of  indorsement  is  In  this 
case.  The  plaintiff  was  willing  and  was  re- 
quired by  the  contract  to  accept  the  unsecur- 
ed note  of  the  defendant  himself,  provided 


it  could  be  disposed  of  At  a  bank.  It  would, 
in  our  Judgment,  be  a  dangerous  doctrine  to 
hold  that  the  bankable  character  of  a  piece 
of  commercial  paper  is  dependent  upon  the 
subsequently  expressed  opinions  of  bankers 
who  have  theretofore  refused  to  purchase  It; 
especially  In  view  of  the  fact  tis  shown  in 
this  case,  that  the  primary  object  of  taking 
the  same  was  to  at  once  convert  it  into  cash. 
The  acts  of  refusal  to  purchase  themselves 
characterized  the  paper  as  nonbankable.  Pa- 
per which  the  banks  refuse  to  purchase  in 
not  bankable  paper,  and  that  regardless  of 
the  reasons  for  refusal. 

We  conclude,  therefore,  that  there  is  ample 
evidence  in  the  record  to  Justify  the  finding 
that  the  note  in  question  was  not  bankable 
in  Bozeman.  The  condition  of  its  acceptance 
was  that  it  should  be  convertible  Into  cash. 
It  was  not  so  convertible.  Therefore  the 
condition  upon  which  credit  was  extended 
was  not  fulfilled  by  the  defendant,  and  plain- 
tiff could  sue  at  once  as  for  cattle  sold  and 
delivered. 

2.  There  is  some  criticism  of  the  findings 
of  fact  and  conclusions  of  law.  An  Inspec- 
tion of  the  findings  heretofore  quoted  will 
show  that  they  are  somewhat  inaccurate  In 
the  light  of  the  testimony.  But  we  r^ard 
this  as  immaterial.  In  substance,  they  cover 
all  of  the  Issues  In  the  case,  and  the  ultimate 
conclusion  reached  by  the  court  is  so  clearly 
and  manifestly  Just  and  right  that  we  are 
not  disposed  to  regard  technical  objections 
with  any  great  degree  of  favor. 

The  Judgment  and  order  are  affirmed. 

Affirzped. 

BRANTLY,  0.   J.,   and  HOLLOW  AT,  J., 

concur. 
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(O  Or.  SU)  , 

WHITNEY  r.  WHITNEY  «t  «1; 
(Sopreme  Court  of  Oregon.     April  2,   1912.) 
Wiixa  (§  742»)  —  CoNSTBDCnoN  —  Convet- 

AKCE  BY   HEIBS— BrFECT. 

Testator  devised  all  bis  property  to  his' 
wife  for  life,  tiien  bequeatlied  a  specified  15 
acres  to  hia  son  G.  for  life,  after  ttie  detlth  of 
testator's  widow;  the  same  to  be  divided  be- 
tween testator's  surviving  children  in  equal 
shares  at  G.'e  death.  He  then  bequeathed  to 
his  daughter  C.  another  1$  acres  for  life,  aft- 
er the  death  of  testator's  widow;  the  land  not 
to  be  disposed  of  by  C.  except  by  will  at  her 
death.  "TeBtator  then  devised  to  his  children, 
describing  them  aU  by  name,  the  residue  in 
equal  shares,  but  hot  to  be  sold  to  any  person 
by  either  of  the  children  during  his  or  her 
natural  life,  except  from  one  of  the  children  to 
the  other  or  others;  the  last  survivor  to  be  en- 
titled to  the  whole  of  the  real  property  to  be 
disposed  of  by  him  or  her  by  will  as  if  he  or 
she  had  been  willed  the  whole,  and  all  save  the 
last  survivor  should  hold  for  life  only,  except 
the  land  devised  to  C,  which  should  be  ab- 
solute to  her.  Thereafter  all  the  children  join- 
ed in  a  deed  to  the  widow,  purporting  to  convey 
all  their  remainder  or  reversion  and  ell  their 
title  or  interest  in  the  premises,  also  contain- 
ing a  covenant  of  warranty  that  they  were  the 
owners  of  the  fee.  Beld  that,  if  the  children 
did  not  acquire  a  fee  in  remainder  under  the 
will,  the^  took  the  same  nnder  the  statnte  of 
distribation,  as  intestate  property,  and  hence 
the  deed  vested  the  fee  in  the  widow. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  K  1900-1906;   Dec.  Dig.  §  742.*] 

Appeal  from  Circuit  Court,  Marlon  County; 
Wm.  Galloway,  Judge. 

Action  by  Hannah  Whitney  against  Hon- 
esty Whitney  and  others.  Judgment  for 
plaintiff,  and  defendant  A.  L.  Whitney  ap- 
peals.   Affirmed. 

Robert  Whltn^  died  about  December  14, 
1906,  in  Marlon  county.  Or.,  leaving  hla  last 
will  and  testament  dated  November  22,  1806, 
in  which,  besides  roTOklng  former  wills  and 
appointing  two  of  his  children  executors 
without  bonds,  he  disposed  of  his  property  in 
this  manner: 

"I  devise  and  bequeath  to  my  wife,  Hannah 
Whitney,  tlie  use  and  benefit  and  enjoyment 
during  ber  natural  life  of  all  my  property, 
both  real  and  personal,  of  whatsoever  kind 
or  nature  of  wbtcb  I  shall  die  possessed, 
and  after  her  death  to  be  distributed  as 
follows: 

"First  I  devise  to.  my  son,  George  W. 
Whltoey,  the  fifteen  acres  In  the  northwest 
comer  of  my  farm  on  the  west  side  of  the 
Botteyllle  road  In  Bfarion  county,  Oregon,  for 
bis  natural  life  after  the  decease  of  my  wife, 
Hannah  Whitney,  and  should  the  said  George 
W.  Whitney  be  survived  by  any  of  my  said 
sons  or  daugbtors  then  the  said  fifteen  acres 
shall  be  divided  between  the  survivors  in 
cqnal  shares,  share  and  share  alike. 

"Second.  I  devise  to  my  daughter,  Clara 
B,  Whitney,  the  fifteen  acres  including  the 
honse,  bam  and  orchard  during  her  natural 
life,  after  the  death  of  my  said  wife,  Hannah 
Whitney,  and  said  fifteen  acres  is  not  to  be 


disposed  of  by  Tier,  my  said  daughter,  except 
by  will  at  her  death; 

"Third.  1  devise  and  bequeath  to  my  cfalldten 
the  Issue  of  myself  and  my  said  wife,  Han-, 
nah  Whitney,  namely,  Clara  B.  Whitney,  Oli- 
ver 0.  Whitney,  Ardnla  M.  Whitney,  Asa  Clar- 
ence Whitney,  Andrew  Ij.  Whitney,  Goldsby 
Whitney  and  Honesty  Whitney,  all  of  the  rest, 
remainder  and  residue  of  my  property,  both 
personal  and  real,  in  equal  shares  as  nearly  as 
may  foe,  share  and  share  alike  and  the  real 
property  shall  not  be  sold  to  any  person  by  ei- 
ther of  my  said  children  during  his  or  her  said 
natural  life,  except  from  one  of  my  said  chil- 
dren to  the  other  or  others  of  my  said  chil- 
dren, and  the  last  survivor  of  my  said  chil- 
dren shall  be  entitled  to  the  whole  of  said 
real  property  to  be  disposed  of  by  him  or  her 
by  will  the  same  as  if  he  or  she  had  been 
willed  the  whole  of  my  sai^  real  property 
and  all  save  the  last  survivor  sliaU  hold  for 
life  only,  the  said  real  property,  except  the 
fifteen  acres  to  Clara  B.  Whitney  which  Shall 
be  absolute  to  her  as  above  stated." 

The  children  named  In  this  will  were  all 
and  the  only  heirs  of  said  Robert  Whitney. 
Ardula  M.  Whitney  married  a  man  named 
Porter,  who  died,  leaving  her  his  widow,  at 
the  commencement  of  this  suit.  The  other 
defendants,  besides  the  children  of  Kobert 
Whitney,  Which  are  named  in  bis  will,  are 
spouses  of  certain  of  those  children.  This 
will  was  duly  admitted  to  probate  in  the 
county  court  of  Marion  county,  and  such  pro- 
ceedings were  taken  In  the  estate' of  Robert 
WTiltney,  deceased,  that  on  February  10, 
1908,  the  estate  w^as  finaUy  settled  and  the 
executors  discharged.  •  On  June  24,  1911,  the 
defendants  joined  in  a  deed  of  conveyance 
from  themselves  to  Hannah  Whitney  of  cer- 
tain described  premises  which  came  to  them 
under  the  will  from  the  estate  of  Robert 
Whitney.  .After  language  in  usual  form  of 
bargain,  sale,  and  conveyance,  and  the  de- 
scription of  the  property  involved,  the  deed 
proceeds  thus:  "To  have  and  to  hold  said 
premises  with  their  appurtenances  and  re- 
mainder or  reversion  and  also  all  the  estate, 
right,  title  or  interest  of  said  grantors  or 
any  of  them  whatsoever  in  said  premises  un- 
to the  said  Hannah  Whitney,  her  heirs  and 
assigns  forever.  And-  said  grantors  do  here- 
by covenant  to  and  with  the  said  Hannah 
Whitney,  her  heirs  and  assigns,  that  they  are 
the  owners  in  fee  simple  of  said  premises; 
that  they  are  free  from  all  incumbrances, 
and  that  they  will  warrant  and  defend  the 
same  from  all  lawful  claims  whatsoever." 
This  deed  was  executed  and  acknowledged  so. 
as  to  entitle  the  same  to  record  and  was 
recorded  in  Marion  county  deed  records  on 
June  26,  1911.  Some  doubt  having  arisen 
afterwards  as  to  the  true  meaning  and  con- 
struction of  the  will,  the  plaintiff,  alleging 
herself  to  be  the  owner  in  fee  simple  and  in 
the  exclusive  possession  of  the  property  de- 
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scribed  in  the  deed,  brought  this  rait  against 
the  defendants,  cliaxged  that  they  claimed 
unjustly  some  right,  title,  interest,  or  estate 
In  and  to  the  premises  by  virtue  of  the  re- 
siduary clause  of  the  wUl,  which  she  sets 
out  In  her  complaint,  and  prayed  that  the 
defendants  be  enjoined  from  asserting  any 
claim  in  the  premises.  The  answer  traversed 
th6  plalntifTs  allegations  of  ownership  In 
herself,  sets  out  the  entire  will  of  Robert 
Whitney,  and  avers  that  the  only  Interest, 
title,  or  claim  of  the  plaintiff  to  the  premises 
in  question  is  by  virtue  of  the  will,  and  not 
otherwise.  It  was  stipulated  that  the  allega- 
tions of  the  answer  should  be  deemed  denied 
as  by  a  reply.  This  is  stated  by  counsel  to 
be  really  a  friendly  suit  for  the  construction 
of  the  will.  The  circuit  court  made  findings 
of  fact  and  conclusions  of  law  and  a  decree  in 
favor  of  the  plaintiff  according  to  the  prayer 
of  her  complaint,  and  the'  defendant  A.  L. 
Whitney  has  appealed. 

Walter  L.  Spaulding,  tor  appellant  John 
H.  McNary  and  C.  L.  McKary,  for  respond- 
ent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  We  assume  that  the  real  property 
described  in  the  deed  from  the  defendants  to 
the  plaintiff  belonged  to  the  estate  of  Robert 
Whitney  at  the  time  of  his  death.  He  either 
devised  his  whole  estate  in  the  lands  or  he 
devised  only  a  part  of  that  estate.  What 
was  devised  went  to  his  children,  the  defend- 
ants, who  are  his  only  heirs.  It  there  was 
a  residue  which  he  did  not  devise,  it  de- 
scended to  them  by  operation  of  law.  As 
said  in  De  Bow  v.  WoUenberg,  52  Or.  404, 
432,  96  Pac.  636,  97  Pac.  717:  "The  title  to 
all  realty,  upon  the  death  of  its  owner,  passes 
directly  to  the  heirs  of  the  decedent  as  ten- 
ants in  common  subject  only  to  the  rights 
of  the  executor  or  administrator  in  posses- 
sion for  the  payment  of  debts."  Clark  v. 
Bundy,  29  Or.  190,  44  Pac.  282;  Noon's  Es- 
tate, 49  Or.  286,  291,  88  Pac.  673,  90  Pac.  673. 
Taking  the  devise  of  the  will  and  the  natural 
descent  of  the  residue,  if  any,  not  devised, 
the  whole  title  of  the  land,  subject  to  the  life 
estate  of  the  widow,  went  to  the  only  persons 
to  whom  the  land  could  have  descended;  that 
is  to  say,  to  the  children  of  Robert  Whitney. 
They  having  all  joined  in  a  warranty  deed 
to  the  plaintiff,  all  the  title  which  then  they 
possessed,  together  with  all  that  they  would 
afterward  acquire,  In  the  said  land,  went  to 
the  plaintiff.  Taggart  v.  Rlaley,  4  Or.  235; 
Raymond  v.  Flavel,  27  Or.  219,  40  Pac.  158; 
Gardner  v.  Wright,  49  Or.  609,  91  Pac.  286. 
What  was  devised  by  the  will,  plus  what,  if 
any,  descended  by  operation  of  law,  when 
united,  as  it  was  by  the  deed,  in  the  plain- 
tiff, who  already  had  the  life  estate  in  the 
whole  tract  comprises  the  whole  estate  in 
fee. 

It  follows  that  as  against  the  defendants 
'"»tlff  is  the  owner  in  fee  simple  of  the 


lands  described  in  the  deed  from  them  to  hw, 
and  that  the  decree  of  the  circuit  court  most 
be  affirmed,  but  without  costs  or  disburse- 
ments to  either  party. 


(«1  Or.  3U) 

CITY  OP  SALEM  v.  HOME  TELEPHONE  & 
TELEGRAPH  CO.  et  aL 

(Supreme  Court  of.  Oregon.     April  2,  1912.) 

Telkobaphs  awd  Telephones  (S  24*)— Dutt 

TO  Install  anu  Operate. 

A  city  ordinance  gave  the  city's  consent  to 
the  assignment  by  a  telegraph  company  of  its 
franchise,  provided  for  the  installation  of  a 
telephone  system  before  a  certain  date,  and 
Tequired  the  filing  of  a  bond  by  the  assignee 
before  the  ordinance  should  become  effective. 
No  assignment  was  made,  no  system  installed, 
and  no  bond  filed  by  the  proposed  assignee,  al- 
though a  bond  was  filed  by  the  company  hold- 
ing the  franchise.  Held,  that  the  city  had  no 
right  of  action  on  this  bond  for  failure  to  in- 
stall the  system;  the  ordinance  by  its  terms 
not  having  become  effective. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  24.*] 

Appeal  from  Circuit  Court  Marlon  County; 
Geo.  H.  Burnett,  Judge. 

Action  by  the/  City  of  Salem  against  the 
Home  Telephone  &  Telegraph  Company  and 
another.  From  a  judgment  sustaining  a  de- 
murrer to  the  complaint  plaintiff  appeals. 
Affirmed. 

On  November  27,  1905,  Ordinance  No.  46S 
was  passed  by  plaintiff,  granting  to  Charles 
E.  Sumner,  his  successors  and  assigns,  a 
franchise  for  the  Installing  and  operation  of 
a  telephone  system  in  the  city  of  Salem. 
Among  other  conditions  it  was  provided  that 
the  grantee,  Sumner,  should,  within  30  da.vs 
from  the  acceptance  by  him  of  the  franchise, 
file  with  the  recorder  of  Salem  a  bond  in 
the  sum  of  f  6,000,  conditioned  that  he  would, 
within  18  months  thereafter,  have  in  good 
working  order  a  telephone  system,  compris- 
ing not  less  than  400  automatic  telephones. 
Sumner  accepted  the  franchise,  filed  the 
bond,  and  on  April  21,  1906,  assigned  the 
franchise  to  the  Home  Telephone  &  Tele- 
graph Company  of  Portland.  On  December 
21,  1908,  the  council  passed  Ordinance  No. 
595,  entitled  "A  bill  for  an  ordinance  eraut- 
Ing  to  the  Home  Telephone  &  Telegraph 
Company  of  Portland,  Oregon,  the  right  to  ex- 
tend the  time  for  the  completion  of  the  tele- 
phone system  and  exchange,  to  be  construct- 
ed under  ordinance  number  468  of  the  ordi- 
nances of  the  city  of  Salem,  Oregon,  and  the 
authority  to  assign  all  rights  and  privileges 
granted  thereunder."  The  ordinance  was  ap- 
proved by  the  mayor  on  January  6, 1900,  and 
is  substantially  as  follows: 

"Section  1.  The  consent  of  said  common 
conncU  is  hereby  given  to  the  Home  Telephone 
&  Telegraph  Company  of  Portland,  Oregon, 
to  assign  all  its  rights  and  privileges  that  said 
company  now  holds  and  enjoys  under  and 
by  virtue  of  ordinance  No.  468  of  the  ordi- 
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nances  of  said  city,  provided,  however,  said 
assignment  shall  be  to  a  corporation  organiz- 
ed nnder  the  laws  of  the  state  of  Oregon,  and 
luiown  as  the  Salem  Home  Telephone  &  Tel- 
egraph Company  of  Salem,  Oregon,  and  the 
assignee  herein  referred  to  shall  construct 
and  operate  said  telephone  system  nnder  and 
in  pursuance  of  the  provisions  of  said  ordi- 
nance No.  468,  except  as  hereinafter  pro- 
vided. 

"Sec.  2.  That  the  telephone  system  and  ex- 
change provided  for  In  said  ordinance  shall 
be  Installed  and  In  good  working  order,  and 
comitrlsing  not  less  than  four  hundred  tele- 
phones, on  or  before  the  first  day  of  Septem- 
ber, 1909. 

"Sec  S:  This  ordinance  shall  not  become 
effective  nntll  the  assignee  herein  files  with 
the  recorder  of  the  city  of  i»alem,  a  good  and 
saffldent  bond  in  the  sum  of  ($5,000.00)  five 
thousand  dollars,  to  be  approved  by  the  may- 
or of  said  dty,  which  said  bond  shall  be  so 
filed  on  or  before  ten  days  after  the  passage 
of  this  ordinance  and  Its  approval  by  the 
mayor." 

Within  10  days,  the  Home  Telephone  & 
Telegraph  Company  filed  a  bond  for  the 
performance  of  this  condition.  No  assign- 
ment was  made  to  the  Salem  Rome  Tele- 
phone &  Telegraph  Company,  and  no  tele- 
phone system  was  Installed.  The  city  com- 
menced an  action  against  the  Home  Tele- 
phone &  Telegraph  Company  to  recover 
upon  the  bond  last  given,  and,  a  general  de- 
mnrr«r  to  the  company  being  sustained, 
plaintiff  appeals. 

Grant  Corby  and  John  H.  McNary  (Chas. 
L.  McNary,  on  the  brief),  for  appellant. 
Blchard  W.  Montague  (KoUocli  &  Zollinger, 
on  the  brief),  for  respondents. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  Ordinance  No.  595  evidently  con- 
templates that  the  proposed  Salem  Home 
Telephone  &  Telegraph  Company  should  give 
the  bond,  and  the  ordinance  could  not,  by  Its 
terms,  become  effective  until  such  bond  was 
filed.  The  filing  of  a  bond  by  the  Home  Tele- 
phone &  Telegraph  Company  could  not  ren- 
der the  ordinance  effective,  and  the  condi- 
tions remain  the  same  as  though  it  had  never 
been  passed. 

The  ruling  of  the  drcnlt  court  was  correct, 
and  the  judgment  is  affirmed. 

BiDBNETT,  J.,  took  no  part  In  this  deci- 
sion. 

ta  Or.  386) 

McKEON  et  al.  r!  CITT  OF  PORTLAND 

et  al. 
(Snpreme  Court  of  OrcKon.    March  26,  1912.) 

MumciPAL  COBFOBATIONS  (|  29*)— AUNEXA- 
TTOS  —  CONSTITUnONAI.  AHD  StATUTOBT 
PBO  VISIONS. 

Th*  dty  of  Portland  was  chartered  by  an 
act   approved  January  23,   1903,   and  the  ad- 


joining city  of  St.  Jo^na  was  created  in  190T 
by  its  legal  voters  under  the  sanction  of  Const, 
art.  11,  §  2,  which  exempted  its  charter  from 
any  direct  change  or  destruction  by  the  liegis- 
lative  Assembly,  Held,  that  an  attempted  an- 
nexation of  the  city  of  St.  Johns  to  the  city  of 
Portland  by  a  proceeding  under  chapter  1,  art.' 
4,  of  the  Portland  Charter,  consisting  of  a 
petition  to  annex  territory  exactly  coincident 
with  the  municipal  limits  of  the  City  of  St. 
Johns  with  submission  of  the  question  to  the 
voters  of  that  territory,  and  its  adoption  by  a 
majority  of  the  voters,  was  ineffectual;  the 
city  of  St,  Johns  having  no  power  to  change 
or  repudiate  Its  municipal  functions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i§  66-75;  Dec.  Dig. 
§  28.  •] 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Oatena,  Judge. 

Suit  by  R.  W.  McKeon  and  others  against 
the  City  of  Portland  and  others.  Bill  dis- 
missed, and  plaintiffs  appeal.  Reversed,  and 
decree  entered  according  to  the  prayer  of 
the  bUl. 

During  the  occurrences  mentioned  In  the 
pleadings  In  this  cause,  the  dty  of  Portland 
was  a  municipal  corporation  deriving  its  pow- 
ers from  an  act  of  the  Legislative  Assembly 
entitled  "An  act  to  incorporate  the  city  of 
Portland,  Multnomah  county,  state  of  Ore- 
gon, and  to  provide  a  charter  therefor,  and 
to  repeal  all  acts  or  parts  of  acts  in  con- 
flict therewith,"  approved  January  23,  1903; 
and  the  dty  of  St  Johns  was  another  mu- 
nicipal corporation  operating  as  such  under  a 
charter  formed  and  enacted  by  its  legal  vot- 
ers under  the  sanction  of  section  2  of  ar- 
ticle 11  of  the  Constitution  of  Oregon,  the 
same  being  entitled  "an  act  to  Incorporate 
the  city  of  St  Johns,  Multnomah  county, 
state  of  Oregon,  and  to  provide  a  charter 
therefor  and  to  repeal  all  acts  or  parts  of 
acts  In  conflict  therewith,"  and  adopted  by 
the  people  of  St  Johns  at  an  election  called 
for  that  purpose  in  the  year  1907.  Both 
cities  had  been  previously  Incorporated  by 
acts  of  the  Legislative  Assembly  and  they  ad- 
join each  other.  In  article  4  of  chapter  1 
of  the  Portland  Charter  is  laid  down  a  pro- 
cedure for  the  annexation  of  territory  con- 
tiguous to  the  limits  of  that  city.  In  sub- 
stance, it  requires  that  the  matter  shall  be 
Initiated  by  presenting  to  the  Portland  coun- 
dl  a  petition  defining  the  boundaries  of  the 
outlying  district  and  signed  by  at  least  15 
per  cent  of  the  qualified  voters  therein.  The 
council,  on  receipt  of  the  petition,  shall  con- 
sider and  determine  whether  annexation  of 
the  designated  area  shall  be  submitted  to 
the  voters  thereof  and  by  a  resolution  adopt- 
ed by  a  two-thirds  vote  at  least  30  days  prior 
to  the  time  of  the  popular  vote,  may  submit 
the  question  to  the  electors  of  the  proposed 
addition  at  the  next  general  election  held 
therein.  Such  a  petition  was  presented  to 
the  coundl  of  the  city  of  Portland,  describ- 
ing territory  exactly  coincident  with  the  mu- 
nicipal limits  of  the  city  of  St  Johns,  and 
by  Its  resolution  of  September  14,  1910,  the 
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Portland  conncU  decided  to  submit  the  ques- 
tion to  the  Toters  within  those  boundaries 
at  the  general  election  held  throughout  the 
state  November  8,  1910.  At  that  election  the 
majority  of  votes  cast  by  the  electors  resid- 
ing in  the  corporate  limits  of  the  city  of  St 
Johns  and  who  voted  on  that  question  was 
given  in  favor  of  annexation.  It  appears 
that,  in  the  effort  to  amalgamate  the  two 
cities,  all  the  affirmative  action  there  was 
consisted  of  that  taken  by  the  mayor  and 
common  council  of  Portland  in  pursuance  of 
the  petitions  of  15  per  cent,  of  the  citizens 
of  St.  Johns  followed  by  the  votes  at  the 
election  already  alluded  to.  No  action  was 
taken  by  the  mayor  and  common  council  of 
St.  Johns.  At  tbis  Juncture  the  plaintifiCs, 
being  freeholders  and  taxpayers  residing 
within  the  limits  of  St  Johns,  alleging  that 
their  burden  of  taxation  would  be  increased 
by  the  proposed  consolidation  without  any 
resulting  beneQt  to  them,  brought  this  suit 
to  enjoin  further  proceedings  under  the 
scheme  already  Inaugurated.  Some  issues 
were  raised  by  the  pleadings  on  matters  not 
here  mentioned,  but  the  foregoing  statement 
of  admitted  facts  is  deemed  sufficient  for 
the  purposes  of  this  opinion.  On  the  hear- 
ing the  circuit  court  dismissed  the  bill,  and 
the  plaintiffs  appeal. 

George  J.  Perkins,  for  appellants.  F.  S. 
Grant  and  O.  W.  Fulton,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  In  its  efforts  to  enlarge  its  bounda- 
ries, the  city  of  Portland,  in  this  instance, 
has  encountered  another  municipal  corpora- 
tion. It  is  not  virgin  territory  which  Port- 
land would  acquire  by  the  proceedings  under 
consideration.  Here  are  two  cities,  instru- 
mentalities of  government  and  it  Is  incum- 
bent upon  this  court  to  determine  whether 
the  end  sought  to  be  accomplished  and  of 
which  the  plaintiffs  complain  is  in  harmony 
with  the  laws  of  their  existence.  Hitherto 
the  city  of  St  Johns  was  an  independent 
municipality,  having  an  existence  distinct 
from  any  other  organization  of  its  kind.  Un- 
der section  2  of  article  11  of  the  state  Con- 
stitution, Its  charter  was  exempt  from  any 
direct  change  or  destruction  by  the  Legis- 
lative Assembly  of  the  state.  Its  legal  voters 
had  the  power  to  enact  or  amend  the  law  giv- 
ing it  a  legal  entity,  but  they  have  no  power 
to  repeal  that  instrument  Having  once  as- 
sumed municipal  functions  and  obligations 
either  of  their  own  volition  or  at  the  be- 
hest of  the  Legislature,  under  the  former 
Constitution,  the  voters  of  St  Johns  could 
never  repudiate  them  or  lay  them  aside  ex- 
cept under  the  sanction  of  the  whole  people 
of  the  state  in  whom  now  resides  the  power 
formerly  exercised  by  the  Legislative  As- 
sembly in  that  behalt  Billon  on  Municipal 
Corporations  (5th  Ed.)  (  332;  Montgomery 
V.  Capital  City  Water  Co.,  92  Ala.  361,  9 
South.  339;  Illinois  Central  Hospital  v.  Jack- 


son vllle^  61  lU.  App.  131;  Gale  ▼.  EalamaEoo, 
23  Mich.  844,  9  Am.  Rep.  80;  Brick  Presby- 
terian Church  T.  New  York,  5  Cow.  (N.  X.)' 
540. 

The  Constitution  has  not  provided  for  mu- 
nicipal suicide.  Yet  this  is  what  Is  proposed 
to  be  accomplished  by  the  proceedings  under 
consideration.  The  charter  of  St  Johns 
would  be  as  effectually  relegated  to  desuetude 
if  the  election  described  were  to  be  upheld 
as  if  the  people  of  the  entire  state  sliould 
by  an  initiative  measure  in  express  terms 
repeal  that  charter  and  that  of  the  dty  of 
Portland  and  consolidate  the  two  cities  un- 
der a  new  monlcipai  constitution.  Indef>d, 
the  Portland  charter  describes  the  results  to 
be  attained  In  these  words:  "The  inhabit- 
ants of  such  annexed  territory  shall  become 
subject  In  all  respects  to  the  Jurisdiction  of 
the  authorities  of  said  city  (Portland),  and 
the  Jurisdiction  of  any  public  authority  ex- 
ercised theretofore  in  such  annexed  terri- 
tory shall,  so  far  as  It  is  In  conflict  with 
the  corporate  authority  of  said  city  (Port- 
land), thereupon  cease  and  determine."  This 
result  Is  not  in  harmony  with  the  later  con- 
stitutional provisions  the  people  have  adopt- 
ed, the  spirit  of  which  is  segregation  rather 
than  consolidation  in  municipal  governments. 
Whatever  may  have  been  the  power  of  the 
city  of  Portland  under  the  terms  of  its  char- 
ter granted  by  the  Legislative  Assembly  to 
absorb  other  municipalities,  yet  it  must  yield 
to  the  later  restrictions  of  the  Constitution 
forbidding  the  Legislative  Assembly  to  eta- 
act  amend,  or  repeal  any  charter  or  act  of 
Incorporation  for  any  municipality,  city,  or 
town.  The  reason  is  that,  the  authority  to 
do  this  having  been  taken  away  from  tbe 
Legislative  Assembly,  the  power  of  the  city 
of  Portland,  resting  upon  the  act  of  that  law- 
making body,  must  fall  also.  The  city's 
energy  In  that  direction  cannot  survive  that 
which  gave  it  force.  The  branch  of  a  tree 
cannot  exist  without  the  trunk.  In  brief,  the 
conflrmation  of  tbe  scheme  in  question  would 
amount  to  a  repeal  of  the  charter  of  St 
Johns — a  result  not  within  the  scope  of  any 
prerogative  vested  in  either  of  the  cities  or 
their  electorate. 

We  deem  it  unnecessary  to  consider  the 
other  questions  presented  at  the  hearing. 

The  decree  of  the  court  below  is  reversed, 
and  one  entered  here  according  to  the  prayer 
of  the  complaint 


(61  Or.  465) 
STATE  ex  Inf.  BROWN,  Pros.  Atty.,  t. 
SEN6STAOKEN  et  al.f 
(Supreme  Conrt  of  Oregom    March  26,  1912.) 

1.  Quo  Wabbanto  (J  !•)— Statutes. 

Under  L.  O.  L.  |  363,  which  abolishes 
writs  of  quo  warranto  and  proc«ediaga  in  the 
nature  of  quo  warranto,  and  provides  that  sim- 
ilar relief  may  be  bad  by  action  at  law,  and 
section  366,  subd.  8,  providing  that  an  action 
at  law  may  be  maintained  in  the  name  of  the 
state  upon  the  information  of  the  prosecuting 
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attorney  against  persons  acting  as  a  corpora- 
tion wittiout  being  duly  incorporated,  tlie  right 
to  relief  by  action  at  law  is  analogous  to  the 
older  methods. 

(Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {!  1,  3,  23,  28;    Dec  Dig. 

2.  JuBT  (J  12»)— Rionx  TO  Jubt  Tbial. 

Under  Const,  art.  1,  i  17,  providing  that 
in  all  civil  cases  the  right  of  trial  by  jury  shall 
remain  inviolate,  the  protection  to  the  right 
of  trial  by  jury  applies  only  to  cases  in  which 
that  right  existed  at  common  law,  was  secured 
by  statute,  or  recognized  by  decision  or  rule  of 
court  prior  to  the  adoption  of  the  Constitution. 
[Ed.  Nf-te, — ^For  other  cases,  see  Jury,  Cent. 
Dig.  a  11.-34;  Dec.  Dig.  {  12.«] 

3.  Quo      WaBBANTO      (i     !•)— DiSTINQUIBHED 
ROM     "IHFOBICATION     IK     THK     NATUBX     OF 

Quo  Wabbanto." 

The  ancient  writ  of  "quo  warranto"  was 
in  the  nature  of  a  writ  of  right,  invocable  by 
the  king  against  persons  claiming"  or  usurping 
an  office  or  liberty,  to  inquire  by  what  author- 
ity they  asserted  right  thereto,  and  the  judg- 
ment was  conclusive  even  as  against  the  crown, 
while  a  proceeding  by  "information  in  the  na- 
ture of  quo  warranto"  is  properly  a  criminal 
prosecution  instituted  not  only  to  fine  the 
Dsarper,  bjit  to  oust  him  from  the  office,  fran- 
chise, or  liberty. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  H  1,  8,  23,  28;   Dec.  Dig.  t 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3589;  vol.  7,  pp.  5891-5804;  vol.  8, 
p.  7777.] 

4.  Jtjbt  (I  19*>— Pbocebdino— Jury  Tbiai,. 

In  view  of  St.  9  Ann.  c.  20,  providing  that 
jodgmentB  of  ouster  and  fine  might  be  rendered 
in  proceedings  by  information  in  the  nature  of 
qno  warranto,  and  other  acts  specially  provid- 
ing that  if  issue  were  joined  on  such  informa- 
tion jury  process'  sbonld  be  awarded,  a  jury 
trial  was  not  allowable  under  the  ancient  writ 
of  quo  warranto,  and  of  Const,  art.  7,  {  2,  as 
amended  November  8,  1910,  empowering  the 
Supreme  Court,  which  is  not  authorized  to  im- 
panel a  jury,  to  take  original  jurisdiction  in 
quo  warranto  proceedings,  a  jury  trial  is  not 
allowable  in  such  proceeding,  and  hence  find- 
ings of  fact  by  the  trial  court  in  quo  warranto 
do  not  have  the  effect  of  verdicts  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  H  104-133;  Dec.  Dig.  {  19.*] 

B.  Quo    Wabbanto    (|    60*)— Pboceeding — 

Jubt  Tbial. 

In  view  of  St.  9  Ann.  c  20,  providing  that, 
in  proceedings  by  information  in  the  nature  of 
qao  warranto,  the  judgment  rendered  may  not 
only  provide  for  ouster,  but  may  also  fine  the 
respondent  for  his  usurpations,  L.  O.  L.  §  374, 
providing  that,  when  any  defendant  against 
whom  an  action  has  been  commenced  for  in- 
tmding  into  or  unlawfully  holding  or  exercising 
any  office  op  franchise,  the  judgment  shall  be 
that  defendant  shall  be  excluded  and  the  court 
may  impose  a  fine,  refers,  not  to  the  ancient 
writ  of  quo  warranto,  but  to  proceedings  by 
information  in  the  nature  of  quo  warranto, 
while  section  371,  providing  that,  if  judgment 
be  given  upon  the  right  of  the  person  alleged 
to  be  entitled,  he  shall  be  entitled  to  the  pos- 
■ession  and  enjoyment  of  such  franchise,  re- 
fers to  the  ancient  writ  of  qno  warranto. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {  71;   Dec.  Dig.  i  60.*] 

«.  EviDBNCB    ({    474%»)— Contest— CoMPE- 

IKWCY. 

In  a  contest  over  the  validity  of  a  Special 
election,  evidence  that  registered  voters  bad 
removed  from  the  district  is  competent;    but 


mere  statements  of  opinion  that  the  registered 
voters  who  had  left  were  greater  in  number 
than  those  who  had  come  into  the  district  is 
incompetent  and  will  not  supiH>rt  a  finding  of 
such  fact. 

[Ed,  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §§  2220-2233;   Dec  Dig.  S  474%.*] 

7.  E1.ECT10NB  (8  42*)— Notice— Mode. 

The  method  of  notice  for  special  elections 
provided  for  by  L.  O.  L.  §  6116,  providing  that 
notices  shall  be  posted  in  each  polling  precinct 
as  at  general  elections,  is  exclusive,  and  evi- 
dence of  notice  by  newspapers  is  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |§  88,  89;  Dec  Dig.  i  42.*] 

8.  Elections     (|    40*)  —  Notice— Condition 
Pbecedent. 

The  giving  of  notice  of  special  elections 
as  required  by  L.  O.  L.  {  6116,  is  a  condition 
precedent  to  the  holding  of  a  valid  election. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  U  33-35;   Dec  Dig.  g  40.*] 

9.  Elections    (f    40*)  —  Vauditt— Spkciai, 
E^lectionb. 

Where,  from  the  number  of  votes  cast  at 
a  special  election,  it  appears  by  a  comparison 
of  the  number  of  registered  voters  in  the  dis- 
trict that  no  different  result  was  possible  bad 
all  the  voters  participated  in  the  election,  the 
failure  to  comply  with  the  statutor;^  require- 
ments, in  respect  to  giving  notice,  will  not  in- 
validate the  election;  but  where  the  statutory 
notice  was  not  given,  and  it  appeared  that  from 
the  number  of  voters  registered  at  the  last 
general  election  a  different  result  was  possible 
Had  all  voted,  the  election  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  H  88-45;  Dec  Dig.  §  40.*] 

10.  Elections  (J  42*)— Notice— Nitmbbs  of 
Notices. 

Under  L.  O.  L.  SS  3306-3507,  respectively 
providing  for  the  appointment  of  three  judges 
and  three  clerks  for  election  for  each  precinct 
that  an  additional  board  may  be  appointed  in  ' 
precincts  in  which  more  than  150  votes  are 
cast,  and  that  it  shall  be  the  duty  of  the  county 
clerk  to  prepare  printed  notices  of  elections 
and  mail  two  to  each  judge  and  clerk,  whose 
dnty  it  shall  be  to  immediately  post  the  notices' 
in  public  places  in  their  precincts,  where  the  . 
district  consisted  of  12  precincts  in  3  of  which 
a  second  board  had  been  appointed,  180  notices 
must  be  posted  before  a  valid  special  election 
can  be  had. 

[Ed.  Note.— For  other  cases,  see  Electionsc 
Cent.  Dig.  §§  38,  39;  Dec  Dig,  }  42.*] 

11.  Evidence    (§    83*)— Contest— Pbesump- 

TIONS. 

Neither  the  clerks  nor  judges  being  re- 
quired to  make  any  return  of  the  posting  of 
election  notices,  it  will  be  presumed  that  such 
notices  were  posted,  under  L.  O.  L.  §  799, 
subd.  l5,  recognizing  the  presumption  of  per- 
formance of  official  duties. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  105;   Dec  Dig.  |  88.*] 

Appeal  from  Circuit  Court,  Coos  County; 
J.  S.  Coke,  Judge. 

Action  by  the  State,  on  the  information  of 
George  M.  Brown,  as  Prosecuting  Attorney, 
against  Ilenry  Sengstacken  and  others,  to 
determine  their  right  to  act  as  a  municipal 
corporation.  From  a  Judgment  for  defend- 
ants, relator  appeals.    Ueversed  and  rendered. 

This  Is  an  action  In  the  name  of  the  state, 
upon  the  Information  of '  George  M.  Brown, 
the  prosecuting  attorney  of  the  proper  dis- 
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trict,  against  Henry  Sengstacken,  E.  Mlngus, 
W.  C.  Harris,  L.  J.  Simpson,  and  C.  S.  Win- 
sor,  to  determine  tbelr  rights  to  act  as  a 
corporation.  The  information  details  the 
proceedings  undertaken  to  organize  In  Coos 
county  the  port  of  Coos  Bay,  sets  forth 
wherein  certain  requirements  of  the  statute, 
respecting  the  giving  of  notice  of  a  special 
election,  were  not  observed  whereby,  it  is 
alleged,  the  attempt  to  create  a  municipal 
corporation  was  ineffectual,  and  the  defend- 
ants are  acting  as  commissioners  without 
authority.  The  answer  and  the  reply  put  in 
issue  the  material  allegations  of  the  plead- 
ings of  the  respective  parties,  and,  the  cause 
having  been  tried,  findings  of  fact  were  made 
in  substance  as  follows:  That  a  proper  peti- 
tion, particularly  describing  the  boundaries 
of  the  territory  proposed  to  be  incorporated, 
was  duly  filed  and  presented  to  the  county 
court  of  that  county,  which  ordered  a  special 
election  to  be  held  April  19,  1905),  at  the  sev- 
eral polling  places  In  the  12  precincts  com- 
prising the  district  That  in  each  of  3  of 
these  precincts  a  second  or  additional  board, 
consisting  of  S  Judges  and  3  clerks,  were 
regularly  appointed.  That,  within  the  time 
prescribed,  the  county  clerk  caused  to  be 
printed  and  mailed  to  each  of  the  judges  and 
clerks  of  such  precincts'  two  notices  of  elec- 
tion. That  the  election  was  held  on  the  day 
appointed,  and,  the  returns  thereof  having 
been  duly  made  and  canvassed,  there  were 
found  to  have  been  cast  1,234  ballots,  of 
which  992  were  polled  In  favor  of  the  incor- 
poration and  221  against  it  That  thereupon 
the  county  court  caused  to  be  entered  in  its 
Journal  the  result  of  the  election  and  an 
order  proclaiming  the  incorporation  of  the 
port  of  Coos  Bay.  That  of  the  180  notices 
of  election  required  to  be  posted,  there  were 
put  up  in  the  several  precincts,  by  the  Judges 
and  clerks  appointed  therefor,  only  1U5;  that 
at  their  request  there  were  posted  by  third 
parties  8,  by  other  persons  9.  That  no  evi- 
dence was  offered  as  to  the  putting  ,up  of 
14.  That  there  was  a  neglect  to  post  44. 
That  in  the  territory  comprising  the  port  the 
total  number  of  electors  registered  for  and 
the  votes  cast  at  several  elections  were  re- 
spectively as  follows:  June  1908,  1,788  and 
1,917;  November  of  that  year,  2,002  and  1,- 
672;  November  1910,  1,761  and  1,873.  That 
of  the  total  rote  cast  April,  19,  1909,  309  bal- 
lots were  polled  by  electors  who  had  not 
been  registered.  That  nine  days  prior  to  the 
election,  actual  notice  thereof  was  regularly 
mailed  to  1,764  registered  voters  residing  in 
the  district;  That  in  five  of  the  precincts 
public  meetings  were  held  to  debate  the  ques- 
tion of  the  incorporation,  which  subject  was 
also  discussed  In  the  public  press  of  the  dis- 
trict. And  that  between  June,  1908,  and 
April,  1909,  there  had  been  in  the  territory 
no  increase  of  voters,  the  approximate  num- 
ber of  whom  was  l,9i)0  at  the  time  of  the 
special  election.     Based  on   these  findings, 


conclusions  of  law  were  deduced.  In  substance 
as  follows:  That  the  notices  of  election  tuat 
were  posted  by  persons  other  ttian  Judges 
and  clerks  afforded  adequate  information; 
that  it  would  be  presumed  that  notices,  in 
respect  to  posting  which  no  evidence  was  of- 
fered, were  regularly  put  up;  that  there  was 
no  reasonable  probability  that  the  failure  to 
post  the  entire  number  of  notices  demanded 
would  have  affected  the  result  of  the  elec- 
tion; that  the  putting  up  of  every  notice 
specified  was  not  essential  to  the  holding  of 
a  valid  election;  and  that  each  step  required 
to  be  taken  was  performed  witli  sutUclent 
regularity  to  Incorporate  the  port  and  to 
authorize  the  defendants,  as  regularly  select- 
ed commissioners,  to  act  for  it.  Judgment 
was  thereupon  rendered,  awarding  to  defend- 
ants their  costs  and  disbursements,  and  tbe 
plaintiff  appeals. 

J.  W.  Bennett  (Geo.  M.  Brown  and  L.  A. 
Uljeqvlat,  on  the  brief),  for  appellant  Cas- 
sius  R.  Peck,  for  respondents. 

MOORE,  J.  (after  stating  tbe  facts  as 
above).  It  Is  maintained  by  plaintiff's  coun- 
sel that  testimony  was  improperly  admitted 
over  objection  and  exception,  that  the  find- 
ings of  fact  do  not  sustain  the  conclusions  of 
law,  and  that  errors  were  committed  In 
these  respects.  It  is  insisted  by  defendants' 
counsel,  however,  that  the  cause  having  been 
tried  without  a  Jury,  evidence  was  properly 
received  upon  which  could  have  been  predi- 
cated the  findings  of  fact  and  of  law  which 
are  sufficient  to  uphold  the  Judgment  and 
cannot  be  reviewed  upon  appeal.    / 

[1]  Preliminary  to  a  discussion  of  tbe  ques- 
tion suggested,  reference  will  be  made  to 
clauses  of  the  statute  upon  which  these  pro- 
ceedings are  founded.  "An  action  at  law 
may  be  maintained  in  the  name  of  the  state, 
upon  the  information  of  the  prosecuting  at- 
torney, •  •  •  against  the  persons  of- 
fending in  the  following  cases:  •  •  • 
When  any  association  or  number  of  persons 
act  within  this  state,  as  a  corporation,  with- 
out being  duly  incorporated."  Li.  O.  Li.  | 
366,  Bubd.  3.  This  enactment  is  a  part  of 
the  chapter  of  the  Code  relating  to  actions 
to  avoid  charters,  letters  patent,  and  to  pre- 
vent the  usurpation  of  an  office  or  franchise, 
and  to  determine  the  right  thereto.  Id.  H 
363-377.  "The  writ  of  scire  facias,  the  writ 
of  quo  warranto, ,  and  proceedings  by  infor- 
mation in  the  nature  of  quo  warranto  are 
abolished,  and  the  remedies  heretofore  ob- 
tainable under  these  forms  may  be  obtained 
by  action  at  law  in  the  mode  prescribed  in 
this  chapter."  Id.  i  363.  Though  the  com- 
mon-law forms  of  actions  thus  referred  to 
have  been  changed,  the  right  to  the  relief  by 
actions  analogous  to  those  ancient  methods 
remains.  State  v.  Douglas  County  Road  Co., 
10  Or.  198;  State  ex  rel.  v.  Cook,  39  Or.  377, 
05  Pac.  89.  In  this  condition  of  the  law, 
regulating  the  practice  in  quo  warranto  ac- 
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tlons,  the  chief  Inquiry  Is:  Could  the  parties 
hereto  have  legally  Insisted  upon  a  trial  by 
Jury,  so  that  waiving  the  right  makes  the 
findings  of  fact  equivalent  to  special  verdicts 
that  cannot  be  reviewed  on  appeal,  if  ^ny 
competent  evidence  was  offered  to  sustain  the 
findings? 

[t]  Our  organic  law  contains  the  following 
guaranty:  "In  all  civil  cases,  the  right  of 
trial  by  Jury  shall  remain  inviolate."  Const. 
Or.  art.  1,  {  17.  The  fundamental  law  was 
amended  Novembef  8,  1910,  empowering  the 
Supreme  Court,  In  its  discretion,  to  take 
original  Jurisdiction  In  quo  warranto  pro- 
ceedings. Id.  art  7,  I  2.  The  right  to  a 
trial  by  Jury  thus  assured  applies  only  to 
cases  in  which  the  prerogative  existed  at 
common  law,  or  was  secured  by  statute,  or 
recognized  by  decision  or  rule  of  court,  at 
the  time  our  Constitution  was  adopted.  Xrl- 
bou  V.  Strowbridge,  7  Or.  15tt. 

[S]  In  order  to  ascertain  If  in  Oregon  at 
that  time  the  right  subsisted  by  the  ancient 
law  was  granted  by  territorial  enactment,  or 
conceded  by  Judicial  settlement.  It  is  neces- 
sary to  distingulsb  between  a  writ  of  "quo 
warranto"  and  proceedings  by  "Information 
in  the  nature  of  quo  warranto,"  and  to  deter- 
mine whether  at  common  law  a  party  to  a 
writ  of  quo  warranto  was  entitled  to,  and 
could  legally  demand  a  Jury  trial.  The  an- 
cient writ  of  quo  warranto  was  in  the  nature 
of  a  writ  of  right  which  could  be  invoked  by 
the  king  against  a  person  who  claimed  or 
usurped  an  office,  franchise,  or  liberty,  to 
inquire  by  what  authority  he  asserted  a 
right  thereto.  In  order  that  it  might  be  deter- 
mined. 3  Black.  Com.  *202:  High  Ex.  Legal 
Bern.  (3d  Ed.)  i  592.  A  Judgment  on  a  writ 
of  quo  warranto,  as  in  tbe  case  of  other 
prerogative  writs,  was  conclusive  even  as 
against  the  crown,  and  the  tlnallty  of  such 
determination  and  the  length  of  tbe  process, 
which  was  an  original  writ  issuing  out  of 
chancery,  probably  Induced  the  substitution 
of  tbe  more  modem  method  of  determining 
the  right  invoked  by  an  information  in  the 
nature  of  quo  warranto,  which  was  properly 
a  criminal  prosecution  instituted  not  only  to 
fine  the  usurper,  but  to  oust  him  from  an 
office,  franchise,  or  liberty.  3  Black.  Com. 
•263. 

[4,  {]  In  proceedings  in  courts  of  England 
on  informations  in  the  nature  of  quo  war- 
ranto, the  right  to  a  trial  by  Jury  seems  to 
have  been  granted  by  enactment.  'Thus,  by 
an  act  of  4  &  5  Will.  &  M.  c.  18,  stating  tbat 
whereas  informations  had  been  exUblted 
against  persons  for  "trespasses,  batteries  and 
other  misdemeanors,"  declaring  that  from 
and  after  the  first  day  of  the  Blaster  term, 
in  tbe  year  1693,  the  clerk  of  the  crown  In 
the  Court  of  Kings  Bench  should  not,  with- 
out express  order  of  the  court,  receive  or 
file  "any  information  for  any  of  the  causes 
aforesaid;"  but  that  If  an  Information  were 
ordered  to  be  filed,  issue  thereon  were  Joined, 


and,  "a  verdict  pass  for  the  defendant,"  he 
was  to  be  awarded  his  costs,  unless  the 
Judge  should  certify  that  there  was  reason- 
able cause  for  exhibiting  the  information.' 
In  construing  the  language  of  that  act  it 
was  held  that  a  usurpation  of  an  office  or  a 
franchise  was  a  "misdemeanor"  within  tbe 
meaning  of  the  statute.  Cole,  Crlm.  Infor- 
mation &  Quo  Warranto,  *in  (50  Law  Lib.). 

So,  too,  another  statute  (9  Ann.  c.  20),  reg- 
ulating proceedings  on  Information  in  the  na- 
ture of  quo  warranto,  proclaimed  that  from 
and  after  the  first  day  of  Trinity  term  (ih 
the  year  1711)  in  case  any  person  snould 
usurp,  intrude  into,  or  unlawfully  hold  any 
office  or  franchise,  an  information  by  leave 
of  court  might  be  exhibited  against  blm  In 
the  nature  of  quo  warranto,  and  if  upon  trial 
such  person  were  found  guilty,  it  was  law- 
ful for  the  court  to  give  Judgment  of  ouster 
against  him,  and  also  to  fine  him  for  the 
usurpations.  Id.  *121.  By  other  acts  of 
Parliament  it  was  provided  tbat.  If  issue 
were  Joined  on  an  Inforiyatlon  In  tbe  nature 
of  quo  warranto.  Jury  process  would  be 
awarded,  and  either  party  could  obtain  a 
special  Jury.    Id.  '219. 

A  clause  of  our  statute  seems  to  have 
been  patterned  after  such  acts  of  Parlia- 
ment, for  It  provides  as  follows:  "When  a 
defendant  •  •  •  against  whom  an  action 
has  been  commenced  for  any  of  the  causes 
specified  In  subdivision  1  of  section  366,  is 
determined  to  be  guilty  of  usurping,  or  in- 
truding into,  or  unlawfully  holding  or  exer- 
cising any  office  or  franchise.  Judgment  shall 
be  given  that  such  defendant  be  excluded 
therefrom.  The  court  may  also  in  its  dis- 
cretion Impose  a  fine  upon  the  defendant  not 
exceeding  ?2,000."  L.  O.  L.  |  374.  It  would 
appear,  from  the  provision  respecting  the 
amercement  which  can  be  inflicted  in  case 
of  the  determination  of  the  guilt  of  a  party 
accused  of  usurpation,  that  the  enactment 
last  quoted  provided  for  an  action  on  infor- 
mation in  the  nature  of  quo  warranto,  neces- 
sitating a  trial  by  Jury  if  issue  were  Joined. 
In  all  other  cases  specified  in  our  statute, 
Judgment  is  given  upon  a  determination  of 
the  right  (Id.  %  371),  which  regulation  seems 
to  make  such  forms  of  action  tantamount 
to  the  ancient  common-law  writ  of  quo  war- 
ranto. 

A  diversity  of  opinion  is  to  be  found  in 
the  adjudicated  cases  as  to  whether  or  not 
tbe  right  to  a  Jury  trial  existed  at  common 
law  of  issues  Joined  on  writs  of  quo  warran- 
to. In  discussing  this  question  Mr.  Chief 
Justice  McClure,  in  State  v.  Johnson,  26 
Ark.  281,  290,  says:  "Whether  the  right  of 
trial  by  Jury  ever  existed  as  a  matter  of 
right  in  quo  warranto  is  not  a  matter  easily 
determined  by  direct  precedent.  The  re- 
spondent claims  that  such  '  is  the  uniform 
practice,  not  ohly  in  this  country,  but  in 
England,  and  in  support  of  tbat  position 
quite  a  number  of  authorities  have  been 
submitted  to  our  consideration.    On  a  care- 
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'  fill  examination  of  tbe  authorities  dted,  we 
Iiave  found  them  to  apply  to  informations  in 
the  nature  of  quo  warranto."  Further  In 
the  opinion  It  is  observed:  "In  taformatlon 
in  the  nature  of  quo  warranto.  It  Is  express- 
ly provided  by  an  act  of  Parliament  (3  Geo. 
II,  c.  25)  that  a  jury  shall  be  struck  before  a 
proper  officer,  on  the  demand  of  the  king  or 
the  respondent.  This  statute  was  passed  for 
the  special  purpose  and  to  the  end  that  his 
majesty's  courts,  at  Westminster,  might  be 
provided  with  juries  to  try  questions  of 
fact  If  this  right  existed  before  this  time. 
It  was  certainly  a  work  of  supererogation  on 
the  part  of  Parliament  to  enact  the  law,  and 
the  Inference  to  be  drawn  from  this  fact, 
that,  prior  to  the  date  of  the  statute,  the 
issues  of  fact  were  tried  by  the  court,  even 
'  In  cases  of  information  In  the  nature  of  quo 
warranto,  which,  at  best.  Is  but  little  more 
than  a  summary  proceeding  to  ascertain  the 
right  to  an  office." 

It  is  believed  that  the  weight  of  authority 
warrants  the  declaration  that  when  our  Con- 
stitution was  adopted  the  right  to  a  jury 
trial  on  an  Issue  Joined  on  a  writ  of  quo 
warranto  was  not  recognized  by  the  princi- 
ples of  the  common  law,  nor  conferred  by 
enactment  or  conceded  by  decision  or  rule 
of  court  High,  Ex.  Legal  Kem.  (3d  Ed.)  i 
613;  17  Ency.  PI.  &  Pr.  480,  note  4;  Lou- 
isiana, etc.,  B.  Co.  V.  State.  75  Ark.  4St>,  »8 
S.  W.  559,  5  Ann.  Cas.  637,  and  notes;  State 
ex  rel.  v.  Cupton,  64  Mo.  415,  27  Am.  Rep. 
253;  State  ex  rel.  v.  Doherty,  16  Wash.  382, 
47  Pac.  958,  58  Am.  St  Kep.  39.  We  con- 
clude, therefore,  that  in  an  action  tanta- 
mount to  the  ancient  writ  of  quo  warranto 
the  right  to  a  trial  by  jury  does  not  exist 
in  this  state,  and  this  deduction  seema  to  be 
confirmed  by  the  amendment  of  our  organic 
law  (Const.  Or.  art  7,  {  2),  empowering  the 
Supreme  Court  which  is  not  authorized  to 
impanel  a  Jury,  to  take  original  jurisdic- 
tion of  quo  warranto  proceedings. 

From  a  casual  examination  of  the  case  of 
State  ex  reL  v.  Alt  26  Mo.  App.  673,  it 
might  be  thought  a  different  determination 
was  reached,  for  in  a  headnote  it  is  stated: 
"An  action  of  quo  warranto  is  one  at  law, 
and  the  findings  of  fa.ct.  If  supported  by  sub- 
stantial evidence,  are  conclusive  upon  an 
appellate  court"  That  cause,  however,  was 
an  Information  in  the  nature  of  quo  war- 
ranto where  the  parties  were  entitled  to  a 
jury  trial,  but,  having  waived  that  right, 
the  findings  of  fact  made  by  the  court  were 
properly  held  to  be  conclusive. 

Considering  the  case  at  bar  on  its  merits, 
plaintiff's  counsel  argues  that  errors  were 
committed  in  receiving,  over  objection  and 
exception,  testimony  tending  to  show  that 
the  number  of  voters  residing  In  the  terri- 
tory April  19,  1909,  were  less  than  tbe  num- 
ber of  electors  who  were  registered  for  the 
election  held  in  November,  1908.  The  statute 
'-*<ng  the  incorporation  of  ports   con- 


tains clauses  as  follows:  "Tbe  judges  and 
clerks  appointed  by  the  county  court  for 
the  preceding  general  election  shall  act  as 
judges  and  clerks  of  such  special  election, 
and  the  register  of  voters  used  at  such  pre- 
ceding election  shall  be  used  at  such  special 
election,  and  no  one  but  persons  authorized 
to  vote  within  such  district  at  a  general 
election  held  therein  shall  be  authorized  to 
vote  at  such  special  election.  •  •  •  The 
polls  shall  be  kept  open  between  the  hours 
provided  for  in  cases  of  general  election, 
and  notice  of  the  time  of  such  special  elec- 
tion shall  be  posted  in  each  polling  precinct 
in  which  such  measure  Is  to  be  voted  upon 
in  like  manner  as  is  provided  for  In  cases  of 
general  elections."    L.  O.  L.  f  6116. 

[t]  The  evidence  received  at  the  trial 
herein  shows  that  at  the  election  held  In 
November,  1908,  there  were  2,002  voters  reg- 
istered in  the  several  precincts  comprising 
the  proposed  port  If  the  testimony  admit- 
ted had  disclosed  that  any  one  or  more  of 
the  persons  so  enrolled  bad  moved  out  of 
the  district  prior  to  April  19,  1909,  the  regis- 
tration would  have  been  diminished  to  that 
extent  The  number  so  enrolled  would  have 
been  augmented  also  by  testimony  showing 
that  qualified  electors  had  moved  into  tbe 
district  after  November,  1908,  or  were  liv- 
ing therein  at  that  time  bat  were  not  regis- 
tered, and  were  entitled  to  vote  at  the  spec- 
ial election. 

The  testimony,  to  tbe  introduction  of  which 
objection  was  made,  consists  of  the  declara- 
tions of  witnesses  who  stated  that  the  num- 
ber of  voters  in  tbe  district  April  19,  1909, 
was  less  than  at  the  preceding  election,  and 
that  more  qualified  electors  had  moved  out 
of  tbe  territory  after  November,  1908,  than 
had  come  into  it  No  name  of  any  person 
was  given  who  either  moved  into  or  ont  of 
tbe  district  within  the  time  specified,  so  as 
certainly  to  determine  therefrom  an  increase 
of,  or  a  reduction  in,  tbe  number  of  register- 
ed voters. 

The  finding  of  fact  that  the  number  of 
qualified  electors  in  the  territory  involved 
on  April  19,  1909,  was  approximately  1,950 
is  not  founded  on  any  comiietent  evidence, 
and  errors  were  committed  in  admitting  the 
opinions  of  witnesses  on  that  subject.  The 
finding  respecting  the  approximate  number 
of  voters  seems  expressly  to  be  contradict- 
ed by  the  findings  that  "on  or  about  tbe 
10th  day  of  April,  1909,  actual  notice  of 
the  time  of  holding  said  election  was 
mailed  to  at  least  1,764  registered  vot- 
ers within  said  territory  proposed  to  be 
incorporated,"  and  the  finding  "that  tbe 
votes  sworn  in  at  the  port  of  Coos  Bay  eleo 
tlon  In  April,  1909,  was  309,"  thus  diaclosing 
that  the  number  of  qualified  electors  was 
2,073,  instead  of  1,950,  the  number  so  esti- 
mated. 

[7]  Testimony  was  admitted  over  objection 
and  exception  tending  to  show  that  tbe  que»- 
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tion  of  the  Incorporation  of  the  port  was  dis- 
cussed at  public  meetings  held  In  some  of  the 
precincts  and  in  newspapers  published  in  the 
district  The  election  held  April  19,  1009, 
was  special  (li.  O.  L.  i  6116),  and  as  the  stat- 
ute prescribed  the  particular  manner  of  giv- 
ing notice  thereof,  as  hereinafter  stated,  the 
method  thus  provided  for  is  exclusive. 
Wright  V.  McMlnnviUe,  117  Pac.  298.  Er- 
rors were  therefore  committed  in  admitting 
evidence  of  the  pubUc  meetings,  at  which 
the  question  of  incorporating  the  port  was 
dlscnssed,  and  of  the  newspaper  comments 
relating  to  the  sante  subject.  Whether  or 
not  the  misapplication  of  the  legal  principles 
referred  to  was  prejudicial  will  depend  op- 
00  a  consideration  of  the  number  of  ballots 
cast  at  the  special  election  when  compared 
with  the  nmnber  of  electors  who  were  regis- 
tered for  the  preceding  November  election. 

[8]  Whatever  the  rule  may  be  in  other 
states,  it  la  settled  in  Oregon  that  at  a  special 
election  the  notices  thereof,  required  by  the 
statute  to  be  given,  constitute  a  condition  pre- 
cedent which  must  be  observed  In  order  to 
validate  measures  to  be  voted  upon.  Mars- 
den  V.  Harlocker,  48  Or.  90,  85  Pac.  328, 
120  Am.  St  Rep.  786 ;  Guernsey  v.  McHaley, 
52  Or.  555.  98  Paa  168;  Wright  v.  McMlnn- 
viUe. 117  Pac.  298. 

[I]  When,  however,  from  an  Inspection  of 
the  number  of  votes  cast  in  a  precinct  at  a 
special  election,  when  compared  with  the 
nnmber  of  registered  voters  therein  at  that 
time,  it  conclusively  appears  that  no  differ- 
ent result  could  have  been  possible  in  the  en- 
tire district  affected  by  the  majority  vote, 
the  failure  strictly  to  comply  with  the  re- 
qnlremmts  of  the  statute  in  respect  to  giv- 
ing notice  will  not  Invalidate  the  election. 
Roesch  V.  Henry,  54  Or.  230,  103  Pac.  439. 
The  doctrine  thus  announced  proceeds  upon 
the  principle  that  if  the  votes  cast  In  the 
precinct,  in  which  the  required  notice  was 
not  given,  were  rejected,  the  result  of  the 
special  election  In  the  whole  territory  would 
not  possibly  be  changed. 

[101  Pursuant  to  the  rule  so  adopted,  at- 
tention will  be  called  to  the  provisions  of  the 
general  election  law,  which  by  proper  refer- 
ence are  made  a  part  of  the  statute  author- 
izing the  Incorporation  of  ports.  L.  O.  L.  i 
C116.  The  clauses  thus  alluded  to  are.  as 
far  as  material  herein,  as  follows:  "The 
county  court  ebalT,  at  the  regular  'term  In 
January  preceding  a  general  election,  ap- 
point three. Judges  and  three  clerks  of  elec- 
tion for  each  election  precinct,  to  serve  for 
the  period  of  two  years."  Id.  f  3.305.  "In 
all  election  precincts  in  which  were  cast  one 
hundred  and  fifty  (150)  or  more  ballots  at 
the  last  general  election,  *  •  •  the  coun- 
ty court  may  •  •  •  at  said  January  term, 
appoint  a  second  or  additional  board  con- 
sisting of  three  Judges  and  three  clerks  for 
each  precinct,  who  shall  hold  their  offices  for 
two  years."  Id.  {  3306.  "It  shall  be  the 
duty  of  the  county  clerk,  thirty  days  before 


any  general  or  presidential  election,  and  at 
least  ten  days  before  any  special  election,  to 
prepare  printed  notices  of  the  election  and 
mail  two  of  said  notices  to  each  Judge  and 
each  clerk  of  election  In  each  precinct;  and 
It  shall  be  the  duty  of  the  several  Judges 
and  clerks  to  Immediately  post  said  notices 
in  public  places  in  their  respective  precincts." 
Id.  i  3307. 

In  the  12  precincts  composing  the  district 
more  than  150  ballots  having  been  cast  In 
each  of  three  of  them,  the  county  court  ap- 
pointed an  additional  board,  consisting  of 
three  Judges  and  three  clerks  for  each  of 
such  more  populous  divisions  of  the  county. 
By  computation  It  will  be  seen  that  in  the 
12  precincts  designated  there  were  72  Judg- 
es and  clerks  regularly  required  and  also  18 
extra  members  duly  appointed,  making  90, 
each  of  whom  was  ordered  to  post  two  elec- 
tion notices  in  bis  precinct  or  180  notices 
that  should  have  been  put  up  in  the  entire 
district  It  wUI  be  remembered  that  the 
court  found  that  of  the  number  of  notices  so 
demanded  there  had  been  posted  by  the  Judg- 
es and  clerks  only  105;  hy  third  parties  at 
their  request  8;  by  other  persons,  9;  un- 
accounted for,  14;  and  that  there  was  a  neg- 
lect to  put  up  44. 

[11]  In  elections  to  Incorporate  ports,  nei- 
ther the  judges  nor  the  clerks  are  required 
to  make  any  return  of  the  posting  of  elec- 
tion notices.  Bennett '  Trust  Co.  v.  Seng- 
stacken,  58  Or.  833, 113  Pac.  863.  This  duty, 
never  having  been  Imposed  by  statute,  it 
will  be  assumed,  without  deciding  the  ques- 
tion, that  the  14  notices,  in  respect  to  which, 
no  evidence  was  offered,  were  properly  pre- 
sumed by  the  trial  court  to  have  been  regu- 
larly posted.  L.  O.  L.  i  799,  subd.  15; 
Wheat  V,  Smith,  60  Ark.  266,  276,  7  S.  W. 
161. 

The  purpose  designed  to  be  subserved  by 
the  statute  In  requiring  notices  of  election 
to  be  given  is  to  inform  legal  voters  of  the 
time,  place,  and  objects  of  an  election.  As 
found  by  the  trial  court,  it  will  be  taken  for 
granted,  without  determining  the  matter, 
that  though  the  duty  to  post  such  notices 
has  been  imposed  on  Judges  and  clerks  of 
election,  their  appointment  by  the  county 
court  does  not  create  such  a  relation  of  trust 
and  confidence  that  the  obligation  resting 
upon  them  cannot  be  legally  discharged  by 
other  persons.  If  election  notices  emanate 
from  the  proper  source,  are  issued  pursuant 
to  law.  afford  the  requisite  intelligence,  and 
have  been  displayed  in  public  places  for  the 
designated  time,  it  would  seem  to  be  imma- 
terial who  posted  them,  and  for  that  reason 
It  will  be  conceded,  thongh  not  necessary  to 
a  decision  herein,  that  the  17  notices  that 
were  put  up  by  persons  other  than  the  Judg- 
es and  clerks  of  election  were  properly 
posted. 

Considering  the  notices.  In  proof  of  post- 
ing Which  'the  trial  court  invoked  the  pre- 
sumption, and  those  that  were  put  up  by. 


Digitized  by 


Google 


298 


122  PACIFIC  BEFOBTEB 


ff)r. 


third  persons  as  having  been  posted  by  the 
Judges  and  clerks,  the  number  of  notices  put 
up  and  omitted  to  be  displayed  In  the  sev- 
eral precincts,  composing  the  proposed  port, 
are  respectively  as  follows:  .  Coos  City,  8  and 
4;  Coos  River  North,  11  and  1;  Coos  River, 
9  and  3;  Empire,  10  and  2;  Lake,  8  and  4; 
Marshfleld  North,  16  and  8;  Marsbfleld 
South,  22  and  2;  Newport,  10  and  2;  North 
Bend,  14  and  10;  South  Slough,  10  and  2; 
Sumner,  10  and  2;  and  Ten  Mile,  8  and  4. 
It  will  be  noted  that  in  each  of  these  pre- 
cincts there  was  a  failure  to  post  the  requir- 
ed number  of  election  notices,  varying  from 
1  to  10. 

It  will  be  kept  In  mind  that  the  court 
found  from  the  evidence  taken  that  at  the 
election  held  April  19,  1909,  there  were  1,- 
234  votes  cast,  of  which  309  were  sworn  in  as 
having  been  polled  by  electors  who  had  not 
been  registered,  and  that  the  result  of  the 
vote  was  992  in  favor  of  the  incorporation 
of  the  port  and  221  against  the  measure, 
thereby  disclosing  that  21  ballots  were  evi- 
dently placed  in  the  boxes  without  any  marks 
thereon  to  Indicate  the  choice  of  the  electors. 
The  total  number  of  votes  polled  being  1,234, 
of  which  309  were  sworn  In,  It  will  be  seen 
that  only  925  ballots  were  cast  by  registered 
voters,  and  as  there  were  enrolled  at  that 
time  2,002  electors,  it  is  quite  manifest,  if 
the  contradictory  finding  made  by  the  court 
be  disregarded,  that  1,077  registered  voters 
took  no  part  in  the  special  election. 

This  computation  does  not  bring  the  case 
within  the  principle  announced  In  Roesch  v. 
Henry,  54  Or.  230,  103  Pac.  439,  for  it  can- 
not be  said  with  certainty  that  if  the  1,077 
voters,  who  were  registered  in  November, 
1908,  but  did  not  participate  In  the  special 
election,  had  attended  and  cast  their  ballots, 
the  result  could  not  possibly  have  been 
changed. 

The  vote  upon  any  measure,  determined  at 
a  special  election,  ought  not  to  be  disturbed 
if  it  can  be  avoided,  and  a  diligent  effort  has 
been  made  to  find.  If  possible,  some  way  to 
escape  the  conclusion  which  has  been  forced 
upon  us.  In  the  pioneer  days  of  Oregon  it 
was  necessary  that  notices  should  have  been 
posted  In  public  places,  in  order  to  impart 
requisite  Information  of  pending  elections 
and  of  other  matters  in  which  a  party  or 
the  public  might  have  been  interested.  The 
time  has  arrived,  however,  when  such  notices 
should  be  given  by  being  printed  In  a  news- 
paper, If  one  be  published  In  the  county.  By 
the  means  suggested,  greater  publicity  would 
undoubtedly  be  given,  for  but  few  persons 
ever  pause  to  read  posted  notices,  while  near- 
ly every  one  reads  the  local  papers.  The 
absurdity  of  requiring  150  election  notices  to 
have  been  put  up  is  apparent,  and  In  case  of 
a  general  election  the  failure  to  comply  with 
the  command  of  the  statute  would  have  been 
immaterial;  but  as  the  election  herein  was 
special,   and   a   different  result   m'lght  have 


been  possible,  there  is  no  getting  away  from 
the  determination  to  which  we  have  arrived 
and  still  maintain  legal  principles  which  have 
been  solemnly  adjudicated.  If,  however,  an 
easier  or  more  efficient  method  of  Imparting 
the  required  Information,  respecting  special 
elections,  be  desired,  the  authority  must  be 
secured  from  the  legislative  department. 

It  follows  that,  for  the  errors  adverted  to, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
be  necessary,  not  inconsistent  with  this  opin- 
ion. 

(tl  Or.  m) 
HENRY  V.  HARKBR. 
(Supreme  Court  of  Oregon.    March  26,  1912.) 

1.  Contracts  .  (J     176»)  —  CoNSXKncTioK  — 
Questions  of  Law. 

The  construction  of  a  contract  is  a  matter 
of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  767-770,  917,  956,  979,  1041, 
1097;  Dec  Dig.  {  176;*  Trial,  Cent.  Dig.  S 
326.] 

2.  Evidence  (|  448*)— Parol  TESmioirr. 

Oral  evidence  may  be  introduced  to  ex- 
plain the  language  used  in  a  contract  if  it  Is 
not  clear  or  if  technical  words  or  terms  of  art 
are  used,  but  not  where  the  contract  is  wholly 
In  writing,  is  admittedly  genuine,  and  con- 
tains no  technical  terms. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2066-2082,  2(W4;  Dec  Dig.  | 
44a*] 

8.  Bbokebs     (I    49*)— COHPKNSAnON— BiSBI 
TO. 

Ordinarily  a  real  estate  broker  is  entitled 
to  his  commission  upon  the  production  of  a 
purchaser  able,  ready,  and  willing  to  purchase 
at  the  terms  offered,  and  it  is  not  always  neces- 
sary that  the  parties  be  brought  face  to  face; 
it  being  sufficient  that  the;  are  brought  into 
communication,  so  that  they  may  complete  th« 
sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  fj  70-72;   Dec.  Dig.  |  49.*] 

4.  Bbokebs   (f  51*)— Pebfobmancb— WAivm. 

The  vendor's  right  to  demand  that  the 
broker  put  him  in  direct  communication  with  a 
purchaser  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  g  69;   Dec.  Dig.  g  51.*] 

5.  Pleading     (g     382*) — AninssiBiuTT    ov 
Evidence  Undeb  Pueadings— Waiveb. 

In  an  action  by  a  broker  for  commissions, 
defendant  having  pleaded  the  general  issue,  and 
failed  to  not  set  up  by  way  of  confession  and 
avoidance  the  failure  of  plaintiff  to  place  him 
in  communication  with  the  purchaser,  cannot 
object  to  evidence  'showing  waiver  of  his  right 
to  be  placed  in  direct  communication  with  the 
purchaser,  since  plaintiff  had  no  opportunity 
to  plead  waiver. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1280-1294;   Dec.  Dig.  (  382.*] 

6.  Brokers  (J  58*)— Compensation— Parties 
— Pekfokmance. 

Where  a  real  estate  broker  does  not  bring 
the  vendor  and  purchaser  into  direct  com- 
munication, he  may  perform  his  contract  by 
procuring  from  the  projrased  purchaser  a  writ- 
ten offer  of  purchase,  which,  if  properly  ac- 
cepted by  the  vendor,  will  satisfy  the  statute 
of  frauds. 

[Ed.  Note. — For  other  cases,  see  Brokers. 
Cent  Dig.  f  90;   Dec.  Dig.  {  58.*] 
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On  rehearing.    Former  opinion  affirmed. 
For  former  opinion,  see  118  Pac.  205. 

M.  M.  Idatthlessea  (Osgood  Putnam,  and 
WllUama,  Wood  &  Llnthlcum,  on  the  brief), 
for  appellant  D.  J.  Malarkey  (Seabrook  & 
Stott,  on  the  brief),  for  respondent.  W.  R. 
King  (F.  M.  Saxton,  on  the  brief),  for  Port- 
land Realty  Board. 

McBRIDE,  J.  In  respondent's  able  brief 
upon  the  rehearing  he  aptly  compares  nego- 
tlationa  by  letter  to  conversations  between 
the  parties,  and  Invokes  the  same  rules  of 
construction.  We  will  treat  the  correspond- 
ence In  this  case  as  a  written  conversation 
between  the  parties  and  see  If  from  that  a 
contract  arose,  and,  if  so,  what  were  Its 
terms. 

We  may  first  premise  that.  In  order  for 
plaintiff  to  recover  tn  this  case,  he  must 
show  that  defendant  put  the  property  In  his 
hands  for  sale  upon  commission  for  a  def- 
inite period  or  until  such  authority  should 
be  revoked,  and  that  within  the  time  given 
him  he  produced  a  purchaser  able,  ready, 
and  willing  to  buy  at  the  price  specified  by 
defendant  and  that  defendant  declined  to 
sell. 

Let  as  now  strip  the  correspondence  of 
its  verbiage,  and  see  If  such  a  contract  can 
be  made  out  of  It :  Henry  to  Barker,  March 
5,  1906:  "Will  you  sell  property  on  First 
Street  (describing  It)  If  so,  wliat  is  your 
price.  Will  yon  place  It  In  my  hands  on 
the  usual  commission  basis."  Barker  replied 
March  10th :  "Will  sell  the  property  for  $40,- 
000  cash.  Am  not  putting  it  on  the  market, 
but  would  be  willing  that  any  transaction 
on  these  terms  go  through  your  bands." 
Henry  to  Barker,  October  9th:  "Wire  best 
terms  on  gross  price  $40,000  on  First  street 
property."  No  answer.  Henry  to  Barker, 
October  18th:  "When  I  wired  it  was  to  get 
terms  on  your  place.  Some  time  ago  you 
asked  $40,0(X).  State  your  lowest  price  and 
terms  allowing  me  the  usual  commission." 
Barker  to  Henry,  October  30th:  "Bave  de- 
cided to  make  Improvements  and  lease  the 
property.  I  would  not  sell  for  $40,000. 
Would  not  sell  below  $45,000."  Henry  to 
Barker,  November  5,  1906:  "Just  receiv- 
ed your  letter  giving  price  of  $40,000.  Will 
you  give  me  a  short  time,  say  30  days.  In 
which  to  sell  at  $40,000,  with  usual  commis- 
sion." Barker  to  Henry,  November  8th: 
"Tou  are  mistaken  about  my  price.  I  said 
or  meant  to  say  $45,0(X).  I  am  not  anxious 
to  sell  but  might  consider  a  cash  offer." 
Henry  to  Harker,  November  14th:  "It  will 
be  difficult  to  get  $45,000.  I  doubt  if  I  can 
get  more  than  $42,500.  Win  do  the  best  I 
can  and  If  I  get  an  offer  I  will  wire  you. 
I  consider  your  price  high."  Henry  to 
Harker,  December  14th:  "Best  offer  I  can 
l^t  is  $44,000  cash."  Harker  to  Henry,  De- 
cember 14th:  "Win  not  sell  at  that  price." 
Beniy  to  Harker,  December  15th:    "Have 


sold  your  Tirat  Street  property  at  your 
price,  $46,000."  Harker  to  Henry:  '^5,- 
000  is  a  good  price  but  have  decided  not 
to  sell  on  account  of  increasing  values." 

The  correspondence  Is  given  practically 
In  full  in  the  original  opinion,  but  the  fore- 
going presents  all  Its  material  features.  We 
do  not  have  presented  to  us  the  case  of  a 
property  owner  anxious  to  sell  and  seeking 
a  broker  to  act  for  him,  but  rather  an  active 
and  enterprising  broker  seeking  to  Induce 
an  indifferent  owner  to  allow  him  to  sell 
his  property  on  commission.  It  Is  a  part  of 
the  recent  history  of  Portland  that  plaln- 
tlfTs  activity  and  advertising  ability  has 
added  greatly  to  the  Increase  in  real  estate 
values  In  that  city,  and  no  donbt  It  Is  the 
truth,  as  he  observes  in  one  of  his  letters 
to  plaintiff,  that  "these  efforts  have  greatly 
contributed  to  the  increased  value  of  prop- 
erty on  First  street  Including  yours,"  but 
we  are  unable  to  construe  this  correspond- 
ence Into  a  binding  contract  on  the  part  of 
defendant.  The  final  conclUBion  of  the 
whole  matter  is  found  in  the  letters' of  Octo- 
ber 30th  and  November  8th,  and  these,  con- 
stmed  together,  amount  to  this:  "I  would 
not  sell  below  $45,000,  but  might  consider  a 
cash  offer  of  $45,000."  This  simply  amonnts 
to  saying :  "If  you  should  bring  me  a.  cus- 
tomer who  Is  ready  and  willing  to  pay  $45,- 
000,  I  might  take  It  or  I  might  not"  De- 
fendant was  plainly  averse  to  tying  himi 
self  up  for  any  length  of  time  by  a  positive 
contract,  but  plaintiff  evidently  thought  that 
a  price  of  $45,000  was  so  high  that  defend- 
ant would  not  refuse  It,  If  a  customer  was 
found,  and,  acting  on  this  presumption, 
made  this  "gentleman's  arrangement"  with 
defendant  who  failed  to  act  as  such  when 
the  purchaser  was  procured. 

[1,  2]  It  Is  claimed  that  this  contract  Is 
ambiguous,  and  that,  therefore.  Its  construc- 
tion Is  left  as  a  iiuestlon  of  fact,  and  that 
the  court  sitting  as  a  jury  having  found 
the  fact  for  the  plaintiff,  such  finding  is 
conclusive  upon  this  court.  The  construc- 
tion of  a  contract  Is  always  a  matter  of  law 
for  the  court.  If  technical  words  or  terms 
of  art  or  local  phrases  not  in  common  use 
are  introduced,  or  if  It  is  uncertain  to  what 
person  or  what  thing  a  writing  refers,  oral 
evidence  may  be  introduced  to  explain  the 
language  used,  or  if  the  language  itself  Is 
not  clear,  and  it  can  be  shown  that  both 
parties  placed  a  particular  Interpretation 
upon  It  and  acted  upon  that  Ipterpretatlon, 
evidence  showing  such  Interpretation  may 
be  admitted.  But  when,  as  In  this  case,  the 
contract  consists  wholly  of  a  writing  or  se- 
ries of  writings  all  admitted  to  be  genuine, 
and  •containing  no  technical  terms,  the  con- 
struction of  the  writings  becomes  a  matter 
of  pure  law  for  the  court  Hutchinson  v. 
Bowler,  5  M.  &  W.  635 ;  Goddard  r.  Foster, 
17  Wall.  123,  21  I*  Ed.  689.  And  this  rule 
Is  even  applied  to  oral  contracts  where  there 
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tbelr  terms  are  not  disputed.  Globe  Works 
T.  Wright,  106  Moss.  207;  American  Tow- 
ing &  K  Co.  v.  Baker-Whltely  Coal  Co.,  Ill 
Md.  504,  75  Atl.  341. 

We  therefore  hold  that  as  a  matter  of  law 
the  letters  submitted  In  evidence  fall  to 
show  promise  on  the  part  of  defendant  to 
accept  a  purchaser  for  the  sum  of  $45,000, 
but  that,  on  the  contrary,  they  indicate  an 
Intent  on  his  part  to  retain  the  option  to 
refuse  such  an  offer  If  when  it  should  be 
made  he  had  changed  his  mind  in  regard 
to  making  a  sale  of  the  property.  While 
this  In  effect  disposes  of  the  case,  there  are 
certain  expressions  in  our  former  opinion 
that  seem  to  have  been  misapprehended  and 
caused  needless  alarm  to  persons  engaged 
in  the  business  of  dealing  in  real  estate  In 
the  city  of  Portland,  and  a  brief  has  been 
filed  "amicus  curite"  asking  for  a  more  def- 
inite expression  of  our  views  as  to  when  a 
broker  has  earned  a  commission. 

[8]  It  may  be  premised  that  the  employ- 
ment of  a  real  estate  broker  is  not  strictly 
a  contract  for  the  sale  of  property  but  for 
services.  Ordinarily  his  contract  is  per- 
formed when  he  has  produced  a  purchaser 
able,  ready,  and  willing  to  purchase  at  the 
terms  offered.  If  he  does  this,  and  places 
the  -  seller  in  a  position  to  deal  with  the 
person  whom  he  has  induced  to  become  a 
prospective  buyer  his  labor  is  ended  and 
.his  fee  earned.  And  by  producing  a  pur- 
chaser it  is  not  always  necessary  that  the 
parties  should  be  brought  face  t6  face,  but 
it  is  sufficient  if  they  are  brought  into  com- 
munication so  that  they  may  complete  the 
sale. 

[4]  When  the  purchaser  is  found,  the  ven- 
dor is  entitled  to  know  who  he  is  and.  be 
placed  In  direct  communication  with  him, 
but  it  stands  to  reason  that  he  may  waive 
this  if  he  does  not  Insist  upon  it,  and  trans- 
act all  the  business  through  the  broker. 

[6]  In  the  case  at  bar  defendant  did  not 
ask  the  name  of  the  parties  with  whom 
plaintiff  was  dealing,  and  It  Is  plain  that 
he  did  not  care  who  they  were,  and,  so  far 
as  that  branch  of  the  case  is  concerned,  he 
should  be  held  to  have  waived  an  tatroduc- 
tion  to  the  purchaser,  and,  having  pleaded 
the  general  issue,  he  has  left  the  plaintiff 
no  opportunity  to  plead  his  waiver  of  this 
term  of  the  contract  if  such  pleading  were 
necessary,  and  cannot  now  object  to  evi- 
dence tending  to  show  such  waiver.  Hayes 
V.  Va.  Mutual  Protection  Ass'n,  76  Va.  226. 
And,  in  fact,  no  objection  was  made  to  the 
evidence  on  the  ground  of  variance. 

[6]  On  the  other  hand,  if  he  does  not 
bring  vendor  and  purchaser  into  communica- 
tion with  each  other,  he  may  take  the  al- 
ternative of  procuring  from  the  proposed 
purchaser  an  offer  in  writing  to  purchase 
the  land,  which,  if  properly  accepted  by  the 
vendor,  would  be  a  contract  obligatory  upon 


both  buyer  and  seller  within  the  statute  of 
frauds,  and  this  would  be  one  way  in  which 
the  broker  could  perform  his  contract  with 
the  vendor.  This  is  the  doctrine  in  York 
V.  Nash,  42  Or.  321,  71  Pac  59,  and  other 
like  cases  when  rightly  understood. 

These  have  always  been  the  holdings  of 
this  court  as  they  bare  been  of  nearly  every 
court  In  the  Union,  and  are  in  entire  accord 
with  the  oplnon  heretofore  rendered  in  this 
case,  as  here  explained.  We  adhere  to  our 
former  opinion. 


(fil  Or.  2W) 
CALAVAN  V.  BOWER  ct  al. 
(Supreme  Court  of  Oregon.    March  26,  1912.) 

1.  DivoBCE  (8  311*)— Support  of  Childbek 

— CONVETANCE   BY   HUSBAND    IN    FBAUD    OF 

Wife. 

Evidence  held  sufBcient  to  support  a  find- 
ing that  a  conveyance  by  a  father  to  his  son 
pending  proceedings  by  the  divorced  wife  to 
compel  the  husband  to  pay  for  the  past  and 
future  support  of  the  mmor  children  given  to 
the  custody  of  the  wife  was  made  with  a  fraud- 
ulent intent  to  prevent  the  collection  of  any 
judgment  that  the  wife  might  obtain. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  $  805;  Dec.  Dig.  S  311.*] 

2.  DiVOBCE    (§   311*)— SUPPOBT  OF  Childrejt 

— Fbauditlent  Conveyance  by  Husband — 

BUBDEN  OF  PbOOF. 

Where,  pending  a  proceeding  by  a  divorced 
wife  to  compel  her  husband  to  pay  for  the  past 
and  future  support  of  the  minor  children  given 
to  the  custody  of  the  wife,  the  husband  made 
a  conveyance  of  land  to  his  son  for  an  inade- 
quate consideration,  took  payment  therefor  In 
paper  money,  and  left  the  country  and  remain- 
ed absent,  the  burden  of  proof  was  on  the  son 
to  show  that  the  conveyance  was  made  in  good 
faith  on  his  part,  since  the  relationship  be- 
tween the  parties  created  a  presumption  of 
knowledge  on  the  part  of  the  son  of  the  fraud- 
ulent intent  of  the  father. 

[Ed.  Note.— For  .  other  cases,  see  Divorce, 
Cent.  Dig.  I  805;   Dec.  Dig.  §  3H.») 

3.  DivoBCE  (§  311*)— SuppoBT  OP  Childbed 
— Feaudulenx  Conveyance  by  Husband- 
Evidence. 

Evidence  htld  to  justify  a  finding  that  a 
son  obtaining  a  conveyance  from  his  father 
knew  of  the  fraudulent  intent  of  his  father  to 
prevent  the  collection  of  an^  judgment  that 
might  be  obtained  against  him  in  a  pending 
proceeding,  by  the  divorced  wife  to  recover  for 
the  eapport  of  the  minor  children  given  into 
her  custody,  justifying  the  setting  aside  of  the 
conveyance. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  805;   Dec.  Dig.  §  311.*) 

Appeal  from  Circuit  Court,  Marlon  County; 
Wm.  Galloway,  Judge. 

Suit  by  Elizabeth  Calavan  against  Iden  Ij. 
Bower  and  another.  From  a  decree  for 
plaintiff,  defendant  named  appeals.  Af- 
firmed. 

This  is  a  suit  to  subject  the  proceeds  of  a 
certain  mortgage  to  the  Hen  of  plalntlfFs 
decree  against  L.  Q.  Bower,  and  is  based  up- 
on the  following  facts: 

In  1897  plaintiff,  then  the  wife  of  L.  Q. 
Bower,   obtained   a  decree  of  divorce  from 
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him,  glTlng  her  tbe  custody  of  the  minor 
children,  bnt  no  provision  was  made  in  the 
decree  tor  their  support  L.  Q.  Bower  paid 
plaintiff  the  sum  of  $1,200  at  the  time  of  the 
decree,  and  on  July  28,  1009,  plalnttff  filed  a 
petition  in  the  circuit  court  for  Marion  coun- 
ty, asking  that  the  decree  be  opened,  and 
that  L.  Q.  Bower  be  required  to  pay  for  the 
past  and  future  support  of  the  minor  chil- 
dren. On  August  6,  1909,  a  citation  in  this 
proceeding  was  served  upon  I..  Q.  Bower, 
who  answered  therein,  and  on  December  16th 
following  a  decree  was  rendered  in  favor  of 
plaintiff  for  the  sum  of  $1,212,  and  $29  costs 
for  past  support  of  the  minors,  and  requiring 
L.  Q.  Bower  to  contribute  $10  per  month  for 
their  future  support  At  the  time  these  pro- 
ceedings were  instituted,  L.  Q.  Bower  was 
the  owner  of  an  undivided  one  half  interest 
in  a  44-acre  tract  of  land  in  Marlon  county ; 
the  defendant  Iden  L.  Bower,  his  son,  being 
the  owner  of  the  other  half  interest  The 
father  also  owned  certain  <dty  property  in 
Portland.  On  October  4,  1909,  L.  Q.  Bower 
made  a  conveyance  of  bis-  Portland  property 
for  the  sum  of  $2,000.  On  jH^ovember  18, 
1909,  be  conveyed  to  liis  son  bis  interest  in 
the  44-acre  tract  for  the  sum  of  $2,000. 
Shortly  thereafter  the  decree  was  rendered 
against  him,  and  he  left  the.  country.  An 
ezecntlon  was  Issued  to  enforce  the  decree 
against  bim  for  the  past  support  of  the  minor 
children  and  the  costs,  and  was  returned 
nulla  bona.  In  June,  1910,  Iden  L.  Bower 
sold  the  44-acre  tract  for  the  sum  of  $6,000, 
receiving  $4,000  in  cash  and  taking  a  mort- 
gage for  the  amount  unpaid.  Plaintiff 
brongbt  this  suit  on  August  6,  1910,  praying 
to  liave  the  conveyance  from  L.  Q.  Bower  to 
his  son  set  aside  and  declared  void,  and  that 
the  amount  on  the  mortgage  should  be  ap- 
plied on  the  judgment  she  had  theretofore 
obtained  against  'L.  Q.  Bower.  L.  Q.  Bower 
was  served  by  publication  and  made  default 
Iden  L.  Bower  answered,  admitting  the  Judg- 
ment against  his  father,  denying  the  alleged 
fraudnlent  transfer  of  the  land,  denying  that 
the  conveyance  was  made  or  accepted  with 
Intent  of  either  party  to  delay  or  defraud 
plaintiff,  and  alleging  that  he  was  a  bona 
flde  purchaser  for  full  value,  without  notice 
of  any  fraudulent  Intent  on  the  part  of  the 
grantor,  and  without  notice  or  knowledge  of- 
any  claim  or  lien  or  of  any  interest  or  right  of 
plaintiff  in  or  to  any  property  of  L.  Q.  Bower. 
There  was  a  decree  for  plaintiff,  and  de- 
fendant appeals. 

Geo.  O.  Bingham  (L.  J.  Adams,  on  the 
brief),  for  appellant  M.  B.  Pogue  (W.  M. 
Kaiser  and  A.  G.  Thompson,  on  the  brief), 
for  respondent 

McBKIDE,  J.  (after  stating  the  facts  as 
above).  [i]  We  think  the  testimony  fully 
establishes  the  fact  that  the  sale  was  made 
with  the  fraudnlent  intent  on  the  part  of  L. 
Q.  Bower  to  prevent  plaintiff  from  collecting 


any  Judgment  she  might  obtain  against  him. 
It  was  made  after  the  proceedings  were  be- 
gim,  and  shortly  before  the  Judgment  was 
rendered,  and  taken  in  connection  with  the 
sale  of  all  the  other  property  a  few  days  be- 
fore, and  with  the  fact  that  he  Insisted  on 
being  paid  in  paper  money,  which  Is  easily 
carried  on  the  person,  and  the  further  fact 
that  soon  thereafter  ^e  left  the  country  and 
remained  absent,  satisfy  us  fully  of  his 
traudulent  intent 

[2]  This  bebig  established  and  the  relation- 
ship of  the  parties  being  admitted,  the  bur- 
den of  proof  was  upon  I.  L.  Bower  to  prove 
afilrmatively,  by  the  preponderance  of  evi- 
dence, that  he  was  a  bona  flde  purchaser  for 
value,  without  notice  of  the  fraudulent  in- 
tent of  his  father,  the  grantor.  Whatever 
may  be  the  rule  in  other  JurisdictionSt  it  is 
established  in  this  state  by  a  long  series  of 
decisions  that  where  the  conveyance  is  from 
a  near  relative,  whose  fraudulent  intent  is 
shown,  the  relationship  creates  such  a  pre- 
sumption of  knowledge  of  that  fraudulent  in- 
tent on  the  part  of  the  grantee  as  to  place 
the  burden  of  proof  of  a  bona  flde  purchase 
upon  him.  See  Bobson  v.  Hamilton,  41  Or. 
239,  69  Pac.  651,  where  all  the  decisions  of 
this  court  are  collated.  The  holding  in  these 
cases  is  reiterated  in  Stabling  v.  Wilson,  50 
or.  282,  90  Pac.  1011,  92  Pac.  810,  and  Is 
now  the  settled  rule  in  this  state. 

[3]  While  we  are  satisfied  from  the  testi- 
mony, which  we  shall  not  recount  in  detail, 
that  I.  h.  Bower  paid  something  near  an  ade- 
quate price  for  the  lands,  we  do  not  think 
he  has  overcome  the  presumption  raised  by 
bis  relationship  that  he  knew  of  his  father's 
fraudulent  intent.  In  the  first  place,  the  pur- 
chase took  place  after  be  bad  been  informed 
of  the  pendency  of  the  suit,  and  after  he  liad 
information  that  his  father  had  sold  all  bis 
other  property.  It  is  in  evidence  that  about 
the  time  of  the  purchase,  whether  Immediate- 
ly before  or  after  seems  uncertain,  a  neigh- 
bor suggested  to  him  that  on  account  of  the 
suit,  he  might  get  into  trouble  and  lose  some 
money,  and  that  he  replied,  "There  has  been 
no  Injunction;  nothing  to  prevent  the  sale," 
which  Indicates  that  he  had  been  giving  more 
attention  to  the  legal  consequences  of  the 
transaction  than  is  common  among  farmers. 
Added  to  this  is  the  fact  that  his  father  in- 
sisted on  being  paid  in  paper  money  at  the 
bank,  and  that  he  himself  bad  drawn,  and 
had  on  band  outside  the  money  checked  from 
the  bank,  $800  in  paper  money,  which  he 
paid  his  father.  This  indicates  to  us  that  he 
was  assisting  him  to  turn  his  property  into 
a  kind  of  currency  that  could  be  easily  car- 
ried in  large  sums  about  the  person  in  case 
of  flight  The  nnwlllingness  of  the  average 
person  In  the  northwest  to  receive  l.irge 
quantities  of  currency  Is  a  matter  of  common 
knowledge.  It  is  true  that  be  says  be  had 
drawn  the  $800  of  currency  for  the  purpose 
of  a  contemplated  trip  to  Alberta,  but  tte  did 
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not  know  whether  be  would' go,  nor  exactly 
when  lie  would  go.  That  he  would  carry 
this  money  about  him  for  some  time,  when  be 
had  .an  account  at  the  bank  and  was  a  fre- 
quent  depositor  of  large  sums,  Is  such  un- 
usual conduct  as  to  throw  suspicion  upon  this 
part  of  bis  testimony. 

The  circuit  Judge  had  all  the  witnesses  be- 
fore him  and  heard  their  testimony  person- 
ally, and,  in  cases  of  this  character,  he  is 
better  qualified  to  judge  of  the  value  and 
effect  of  the  evidence  than  we,  who  only  have 
it  in  cold  type;  but,  as  it  is,  we  think  the 
decree  was  Justified  by  the  evidence,  and  it 
is  affirmed. 

(61  Or.  303) 

COPELAND  V.  TWEBDLB  et  ux. 
(Supreme  Court  of  Oregon.    March  26,  1912.) 

1.  Loos    AND    IjOOOINO    (§    2*)  —  EVIDENCE — 

Fbaud. 

Evidence  in  an  action  to  cancel  a  deed  held 
sufficient  to  show  that  a  person  empowered  by 
defendant  to  make  a  sale  of  land  fraudulently 
represented  to  plaintiff  that  there  were  4.000,- 
000  feet  or  better  of  merchantable  timber 
standing  on  the  land. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  1-6;   Dec.  Dig.  |  2.»] 

2.  BBOKERS     (5    102*)— PO WEBS    OF    Bboker— 

Representations. 

Where  the  owner  of  timber  land,  knowing 
another  person's  familiarity  with  the  land,  au- 
thorized him  to  sell  it,  his  fraudulent  repre- 
sentation as  to  the  amount  of  timber  standing 
on  the  land,  was,  In  the  absence  of  express 
limitation,  within  the  fair  and  reasonable  scope 
of  his  authority  so  as  to  bind  the  owner 
thereby. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  J  146;   Dec.  Dig.  §  102.*] 

S.  Loos   AND    LOOOINQ    (J   2*)— RELIANCE   ON 

Bbpbeskntations— Means  of  Knowledge. 
:_  Where_  timber  land  was  situated  at  a  con- 
siderable distance  and  was  inaccessible  except 
by  a  little  used  trail  through  the  timber,  the 
purchaser  was  without  equal  opportunity  of 
knowing  the  truth,  and  had  a  right  to  rely  up- 
on defendant's  representations  as  to  the 
amount  of  timber  standing  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  1-5;   Dec.  Dig.  §  2.»] 

4.  Interest  (§  39*)— Judgments. 

Under  L.  O.  L.  §  6028,  which  makes  the 
rate  of  interest  6  ^er  cent,  on  all  moneys  after 
they  become  due,  interest  on  a  decree  cancel- 
ing a  deed  and  requiring  repayment  of  the  pur- 
chase price  is  not  allowable  from  the  date  of 
the  conveyance,  but  only  from  the  date  of  the 
decree. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  §§  83-89;   Dec.  Dig.  §  39.*] 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty ;  J.  A.  Eakin,  Judge. 

Action  for  the  cancellation  of  a  deed  by 
M.  S.  Copeland  against  David  Tweedle  and 
wife.  Decree  for  plaintiff,  and  defendants 
appeal.    Modified  and  affirmed. 

The  defendants,  David  Tweedle  and  Ellen 
J.  Tweedle,  are  husband  and  wife.  On  June 
21,  1910,  the  plaintiff,  who  is  the  wife  of 
W.  H.  Copeland,  took  conveyance  from  the 
defendants  of  certain  lands  in  Clatsop  coun- 


ty, the  separate  property  of  the  -defendant 
Ellen  J.  Tweedle,  paying  therefor  $3,900. 
The  plaintiff  brings  this  suit  to  set  aside 
that  conveyance,  to  recover  the  sum  of  mon- 
ey paid  for  the  same,  and  to  make  the  de- 
cree a  lien  upon  the  land  in  question.  In 
substance,  the  ground  of  her  recovery  is  tluit 
the  defendants  and  one  John  Corcoran,  a 
brother  of  the  defendant  Ellen,  for  the  pur- 
pose of  defrauding  the  plaintiff,  represented 
to  her  that  there  was  standing  and  growing 
on  the  land  over  4,000,000  feet  of  merchanta- 
ble fir  timber  suitable  for  market,  whereas, 
when  cruised,  a  fact  which  defendants  and 
Corcoran  well  knew,  there  were  not  more 
than  1,300,000  feet.'  The  plaintiff  alleges 
that  she  knew  nothing  about  the  °  land  or 
the  timber  thereon  and  had  no  knowledge 
that  the  representations  made  by  the  defend- 
ants and  Corcoran  were  false;  tliat  the 
lands  were  situated  a  great  distance  from 
Astoria,  where  the  plaintiff  resided,  were 
remote  from  communication  of  every  kind 
and  inaccessible 'froni  any  highway,  of  all 
of  which  the  defendants  and  Corcoran  bad 
full  notice  and  knowledge.  She  alleges  that 
within  a  short  time  after  receiving  the  con- 
veyance she  caused  the  premises  to  be  cruis- 
ed and  ascertained  that  there  was  not  to 
exceed  130,000  feet  of  timber  of  any  kind 
on  the  premises,  whereupon  she  Immediately 
demanded  from  the  defendants  that  they 
repay  the  plaintiff  the  sum  of  $3,900  and  of- 
fered to  reconvey  the  premises,  and  upon 
their  refusal  to  accept  reconveyance  brought 
into  court  a  deed,  which  she  filed  with  her 
complaint,  for  the  defendants  and  in  which 
her  husband  Joined  conveying  the  premises 
to  the  defendant  Ellen  J.  Tweedle. 

All  the  allegations  of  fraud  and  misrep- 
resentation mentioned  in  the  complaint  are 
denied  by  the  answer.  The  affirmative  mat' 
ter  in  the  answer  In  substance  is  that  the 
defendant  Ellen  employed  one  O.  F.  Morton 
to  find  a  purchaser  for  the  land  in  question 
for  the  sum  of  $4,000,  limiting  his  authority 
to  the  period  of  two  weeks:  that  she  did 
not  authorize  Morton,  or  any  other  person, 
to  make  any  statement,  whatever  to  the  ef- 
fect that  there  were  4,000,000  feet  of  timber 
on  the  land ;  that  defendants  never  had  any 
conversation  whatever  with  the  plaintiff  or 
any  person  acting  under  authority  of  the 
plaintiff  respecting  the  premises,  but  that 
about  June  14,  1910,  Morton  notified  the  de- 
fendants that  he  liad  secured  a  purchaser, 
without  specifying  the  name  of  the  purchas- 
er, and  they  executed  a  warranty  deed  for 
the  premises  leaving  the  name  of  the  grantee 
therein  blank,  which  deed  was  delivered  to 
the  Astoria  Savings  Bank  in  escrow,  and 
afterwards  the  defendants  received  from  the 
bank,  upon  delivery  of  the  deed,  the  sum  of 
$3,800,  and  that  they  never  knew  who  was 
the  grantee  in  their  deed  until  this  'suit  was 
begun   against    them.     The   new   matter   of 
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the  answer  Is  denied  by  the  reply.    From  a 
decree  for  plaintiff  the  defendants  appeal. 

A.  W.  Norblad  and  John  F.  Logan,  for  ap- 
peUasta.  C.  W.  &  G.  0.  Fulton,  for  respond- 
ent. 

BUHNEarr,  J.  (after  stating  the  facts  as 
above).    It  Is  admitted  in  the  testimony  that 
neither  of  the  defendants  bad  any  direct  ne- 
gotiations with  the  plaintiff  in  person.     It 
is  also  admitted  that  tiie  plaintiff  herself, 
neither  directly  nor  by  any  person  acting 
for  her,   had  any  direct  negotiations  with 
the  defendant  Ellen  J.  Tweedle.    In  all  the 
transactions  inTolved,  the  plaintiff  was  rep- 
resented by  W.  H.  Oopeland,  her  husband, 
acting  as  her  agent  by  her  consent.    It  ap- 
pears in  evidence  also  that  early  in  April, 
1910,  John  Corcoran,  the  brother  of  the  de- 
fendant Ellen  Tweedle,  addressed  to  her  this 
letter  signed  by   himself:    "Sister  Ellen  J. 
Tweedle,   if  you   wish,   in   consideration  of 
one  dollar  and  other  valuable  considerations, 
to  give  me  an  option  of  thirty  days  to  sell 
^ur  claim  for  four  thousand  dollars  ($4,000.- 
<X>)  and  pay  me  5  per  cent,  commission  for 
seUing,  executing  a  deed  and  furnishing  an 
abstract,  please  sign  this  option  and  mall  to 
me  and  as  soon  as  I  can  have  disposed  of 
it  daring  this  time  will,  notify  you  that  every- 
thing is  ready.    Tours  truly,  John  Corcoran." 
At  the  foot  of  the  Instrument  Mrs.  Tweedle 
wrote  and  signed  these  words,  "I  hereby  ac- 
cept the  above  offer,"  and  returned  the  same 
to  Ck>rcoran  at  Astoria.     This  writing  and 
the  acceptance  are  both   undated,  but  the 
testimony   shows   that   they    were   executed 
about  April  7,  1910.    The  plaintiff  and  her 
husband  reside  in  Astoria  where  they  con- 
duct a   mercantile  establishment.     The  de- 
fendants reside  some  distance  from  Astoria 
in  a  remote  part  of  Clatsop  coimty.    Plain- 
tiff's husband  testifies  in  substance  that  he 
had  written  the  defendant  David  Tweedle, 
inquiring  about  real  property  in  his  vicinity 
with  a  view  of  purchasing  timber  lands,  and 
that  in   the  month  of  April,   1910,   David 
Tweedle  and  (Torcoran  came  to  the  store  and, 
in  conversation  about  lands,  Corcoran  told 
him  of  the  land  in  question  and  stated  that 
It  had  on  It  timber  which  would  scale  4,000,- 
000  feet  or  better.    The  plaintiff  herself  tes- 
tifies that,  while  she  did  not  participate  In 
this  conversation,  she  heard  very  distinctly 
the  statements  made  by  Corcoran.    Both  she 
and  her  husband  testify  that  Tweedle  was 
present  and  made  no  objection  to  this  state- 
ment, but,  on  being  asked  about  the  same 
by  the  plaintiff's  husband,  Tweedle  said  that 
it  is  a  good  claim.    Corcoran  fixes  this  con- 
versation during  the  SO-d&y  verloi  described 
by  bis  authority  above  quoted,  but  he  says 
that  he  stated  to  Mr.  Opeland  that  in  his 
(Corcoran's)   Judgment  the  claim   had  on  it 
between  3,000,000   and  4,000,000  feet.     Mr. 
Tweedle    identifies    this    conversation    but, 
without  specifically  denying  Copeland's  tes- 


timony, says  he  does  not  remember  Corcor- 
an making  the  statements  imputed  to  him 
by  Copeland  about  the  amount  of  timber  on 
the  land. 

O.  F.  Morton  Is  a,  real  estate  agent  resid- 
ing in  Astoria,  and  it  appears  from  the  evi- 
dence that  he  and  Corcoran  were  in  some 
way  operating  together.  When  Corcoran  re- 
ceived his  letter  with  his  sister's  acceptance, 
already  quoted,  he  got  into  communication 
with  Morton  who  entered  upon  his  own  book 
the  following:  "Ellen  J.  Tweedle,  April  T, 
1910,  southwest  quarter  of  the  northeast 
quarter  and  lots  numbered  four  and  five  of 
section  35  and  lot  3  of  section  34  in  town- 
ship 4  north  of  range  8  west,  containing 
138.36  acres."  No  purchaser  was  secured  or 
sale  made  of  the  land  during  the  30-day 
period  mentioned  in  the  correspondence  be- 
tween Corcoran  and  his  sister  Ellen.  On  the 
last  day  of  the  30-day  period,  however,  the 
defendant  Ellen  Tweedle  was  in  Astoria  and, 
at  the  suggestion  of  her  brother,  went  to 
Morton's  office  where,  after  some  negotiation, 
Morton  added  to  the  language  In  his  book, 
already  quoted,  the  following  words:  "In- 
cluding June  21st,  I  give  this  option  to  O. 
F.  Morton,  for  a/c  Jotm  Corcoran,  the  above 
claim,  in  consideration  of  two  dollars."  Mrs. 
Tweedle  then  signed  this  writing  in  Mor- 
ton's book  as  thus  amended.  Morton  and 
Corcoran  testify  in  substance  that,  in  wind- 
ing up  the  transaction,  all  the  latter  had  to 
do  with  it  was  to  induce  his  sister  to  give 
Morton  the  additional  two  weeks  in  which 
to  produce  a  purchaser.  .This  does  not  alter 
the  case  when  taken  la  connection  with  the 
language  of  the  amendment  to  the  entry  in 
Morton's  book  and  the  fact  that  Corcoran 
received  part  of  the  commission  for  making 
the  sale.  Substantially,  in  legal  effect,  it 
was  a  continuation  of  the  original  enterprise 
of,  securing  a  buyer  varied  only  by  a  conven- 
tional change  of  agents.  The  fraudulent  rep- 
resentation had  been  made  by  one  in  au- 
thority and  its  effect  on  the  plaintiff  only 
remained  to  be  seen. 

S.  O.  Trullinger  was  also  a  real  estate 
agent  operating  with  Morton.  At  this  junc- 
ture, without  the  knowledge  of  Ellen,  so  far 
as  appears  in  the  record,  he  took  up  the 
question  with  the  plaintiff's  husband  and 
finally  succeeded  in  effecting  a  sale  prior  to 
June  21,  1910.  But  for  anything  in  the  tes- 
timony Morton  had  no  communications  on 
the  subject  whatever  with  either  the  plain- 
tiff or  her  husband.  Soon  after  making  the 
conveyance,  the  plaintiff  caused  the  land  to 
be  cruised  by  two  parties,  and  the  highest 
estimate  shows  but  little  in  excess  of  1,800,- 
000  feet  of  merchantable  timber.  Corcoran 
testifies  that  he  has  had  considerable  experi- 
ence In  timber  and  was  familiar  with  the 
land  In  question.  Considering  his  opiwrtuni- 
ty  of  knowledge  and  his  skill  as  a  timber- 
man,  the  great  disparity  between  his  avowed 
statement  and  what  actual  cruising  showed 
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the  timber  on  tbe  land  would  scale,  detracts 
largely  from  the  value  of  his  testimony. 

[1]  We  take  It,  therefore,  as  established 
by  the  preponderance  of  the  testimony,  that 
Corcoran  did  represent  to  plalntlflTs  hus- 
band, who  was  acting  for  her,  that  the  claim 
contained  4,000,000  feet  of  merchantable  tim- 
ber and  better. 

[2, 3]  The  question  to  be  determined,  as 
decisive  of  the  case,  is  whether  or  not  the 
representation  thus  made  was  binding  upon 
the  defendant,  Ellen.  It  is  beyond  dispute 
that  this  representation  was  made  while 
Corcoran  was  empowered  by  the  defendant 
Ellen  Tweedle  to  procure  a  purchaser  for 
the  land  In  question.  It  was  within  the 
scope  of  his  authority  to  describe  the  land 
to  an  intending  purchaser  and  to  state  wbat 
It  contained  In  the  way  of  Improvements  or 
timber  or  the  like.  Without  making  some 
such  representations,  it  would  be  impractica- 
ble to  procure  a  purchaser.  There  is  noth- 
ing in  the  writings  between  him  and  his  sis- 
ter limiting  the  usual  and  general  authority 
thus  given.  The  legal  deduction  from  Oor- 
coran's  statement  so  made  is  that  It  affects 
the  defendant  Ellen  the  same  as  if  she  was 
there  personally  present  and  made  it  her- 
self. She  is  bound  by  this  representation 
of  her  authorized  agent,  it-  being  within 
the  fair  and  reasonable  scope  of  his  author- 
ity. She  placed  it  In  the  power  of  Corcoran 
to  make  a  misleading  statement  with  Intent 
to  deceive,  and,  that  being  the  case,  she  can- 
not complain  if  he  did  defraud  the  plaintiff. 
Corcoran  was  familiar  with  the  land,  had 
been  over  it,  and  knew  the  conditions  there, 
and  his  knowledge  on  that  subject  is  Imputed 
to  his  principal,  Ellen  Tweedle.  The  plain- 
tiff and  her  husband  both  testify  that  they 
relied  upon  him,  and  we  think  they  had  a 
right  to  do  so,  because  they  had  not  equal 
opportunities  of  knowing  the  truth.  The 
land  was  situated  in  a  remote  part  of  Clat- 
sop county,  inaccessible  except  by  a  little 
used  trail  through  the  timber.  Under  these 
drcunistances,  therefore,  the  defendant  El- 
len must  abide  the  result  of  her  agent's  mis- 
representations. Although  perfectly  Innocent 
of  fcaud  herself,  yet,  having  placed  her 
brother  in  a  position  to  defraud  by  putting 
her  land  in  his  hands  for  sale,  the  loss  re- 
sulting from  bis  deception  must  fall  upon 
her  as  between  herself  and  another  equally 
innocent  Flore  v.  Ladd,  22  Or.  202,  29  Pac. 
435. 

[4]  We  think  that  the  plaintiff  is  enUtled 
to  a  decree  canceling  the  conveyance  from 
the  defendants  to  herself  and  requiring  the 
defendant  Ellen  J.  Tweedle  to  repay  the  sum 
of  $3,900.  The  court  below  allowed  the  plain- 
tiff Interest  at  the  rate  of  6  per  cent,  per 
annum  from  June  21,  1910,  the  date  of  the 
conveyance.  Prior  to  the  decree,  the  case 
presents  no  situation  allowing  interest  with- 
in the  meaning  of  section  6028,  L,  O.  L.  The 
decree  of  the  court  will  be  modified  and  one 


here  entered  to  the  effect  that  the  l^al  title 
of  the  land  In  question  Is  in  the  defendant 
Ellen  3.  Tweedle,  subject  to  the  lien  of  the 
decree  so  far  as  the  same  shall  be  for  the 
recovery  of  money,  and  that  the  plaintiff 
have  and  recover  from  the  defendant  Ellen 
J.  Tweedle  the  sum  of  $3,900  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum 
from  February  28,  1911,  the  date  of  the  de- 
cree of  the  circuit  court  By  reason  of  the 
modification  here  fonnd  necessary,  neither 
party  will  be  allowed  to  recover  costs  or 
disbursements  from  the  other  in  either  court 
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STATE  V.  CASE. 
(Supreme  Court  of  Oregon.    March  19,  1912.) 

1.  Cbiuinai.  Law  (|  508*)— Evtobkck— Tbs- 
tuiony  of  codefenoant. 

A  codefendant  cannot  be  used  as  a  witness 
for  or  against  the  accused  on  separate  trial 
until  the  isaue  as  such  defendant  is  deterndned 
or  avoided  by  dismissal  as  to  the  proposed  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1099-1123:  Dec.  Dig.  f 
508;*  Witnesaes,  Cent  Dig.  {§  244-248.] 

2.  Adultery  (§  3*)  —  Pbbsons  JjiAni.B  — Ac- 
complice—Single  Woman. 

Under  L,  O.  L.  §§  1458.  2370,  providing 
that  accessories  in  the  commission  of  felonies 
shall  be  indicted,  tried,  and  punished  as  prin- 
cipals, a  single  woman  ma^  be  indicted  as  a 
principal  for  participation'  m  the  act  of  adul- 
tery with  a  married  man. 

[Ed.  Note.— For  other  cages,  see  Adultery, 
Dec.  Dig.  §  3.*] 

3.  Criminal  Law  (|  59*)— Accompucb. 

One  may  be  an  accomplice  in  a  criminal 
act  which  he  or  she  cannot  commit  alone. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  71-74,  76-81;  Dec.  Dig.  t 
59.*] 

4.  Adcltebt  (J  3* )— Accomplice. 

In  order  for  a  woman  to  be  an  accomplice 
in  adultery,  it  is  not  essential  that  she  be  ab- 
sent and  not  directly  participating  in  the  crim- 
inal act 

[Ed.  Note.— For  other  cases,  see  Adnltery, 
Dec  Dig.  i  8.*] 

5.  Criminal  Law  (|  507*)— Accomplice. 

There  is  no  distmction  between  an  accom- 
plice as  a  witness  and  the  same  individual  as 
a  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  1082-1006,  1098;  Dec  Dig. 
I  507.*] 

6.  Criminal  Law   (§  508*)— Evidekck  — Co- 
defendant— Dischabge  to  Be  a  Witness. 

Under  L.  O.  L.  §  1531,  providing  that  a 
codefendant  can  be  discharged  to  be  used  as  a 
witness  only  where  the  court  believes  there  is 
not  sufficient  evidence  to  put  the  proposed  wit- 
ness on  defense,  the  court  was  not  required  to 
discharge  an  unmarried  female  to  be  used  as  a 
witness,  where  she  was  jointly  indicted  with 
the  defendant  for  adultery,  and,  so  far  as  the 
record  disclosed,  might  have  been  active  in 
making  opportunities  for  the  adulterous  acts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  1099-1123;  Dec  Dig.  S 
508;*  Witnesses,  Cent  Dig.  $§  244-248.] 

Appeal  from  Circuit  Court  Multnomah 
County;    Robert  G.  Morrow,  Judge. 
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Frank  L.  Case  was  convicted  of  adultery, 
aud  be  appeala    Affirmed. 

L.  C.  Mackay  (Haas  &  Hackay,  on  tbe 
brief),  for  appellaut  Josepb  H.  Page  (Geo. 
J.  Cameron,  on  tbe  brief),  for  tbe  State. 

BURNETT,  J.  According  to  the  bill  of 
exceptions,  It  ia  charged  In  the  indictment 
that:  "The  said  Frank  L.  Case  and  Jane 
Hensley  on  the  24th  day  of  June,  1911,  in 
Multnomah  county,  state  of  Oregon,  then 
and  there  being,  did  then  and  there  unlaw- 
fully and  feloniously  have  illicit  sextial  in- 
tercourse with  each  other;  he,  the  said 
Frank  L.  Case,  then  and  there  being  a 
married  man,  then  and  there  having  a  law- 
ful wife  living,  to  wit,  Lydla  Case,  and  thus 
in  the  manner  and  form  aforesaid  the  said 
Frank  L.  Case  and  Jane  Hensley  did  then 
and  there  unlawfully  and  feloniously  commit 
the  crime  of  adultery."  The  defendant  was 
tried  separately  at  his  request,  and  at  the 
hearing  he  called  as  a  witness  on  his  be- 
half Jane  Hensley,  his  codefendant.  The 
prosecution  objected  to  her  testifying  for 
the  reason  that,  being  Jointly  Indicted  with 
the  defendant  then  on  trial,  she  was  in- 
competent to  testify  for  the  defendant  until 
the  charge  against  her,  set  forth  lu  the  in- 
dictment, ha,d  been  disposed  of.  The  bill 
of  exceptions  recites  as  the  contention  of 
the  defense  that  if,  as  admitted  by  the  state, 
Jane  Hensley  was  a  single  woman  Tat  the 
time  the  crime  set  forth  in  the  indictment 
was  alleged  to  have  been  committed,  she 
could  not  under  the  laws  of  the  state  of 
Oregon  be  charged  with  the  crime  of  adul- 
tery, and  was  therefore  a  competent  witness. 
The  court  sustained  the  objection  of  the 
prosecution,  and  the  defendant  excepted.  He 
then  moved  the.  court  to  dismiss  the  charge 
in  the  indictment  as  against  Hensley  on 
the  ground  that  "the  indictment  did  not 
state  that  the  said  Jane  Hensley  was  married 
at  the  time  the  crime  set  forth  in  thie  In- 
dictment was  alleged  to  have  been  commit- 
ted; that  she  was  in  fact  not  a  married 
woman;  that,  under  the  laws  of  the  state 
ot  Oregon,  sexual  Intercourse  between  a 
married  man  and  a  single  woman  does  not 
make  the  single  woman  guilty  of  the  crime 
of  adultery;  that  said  Jane  Hensley  was 
therefore  a  competent  witness  for  the  defend- 
ant at  tbe  bar;  and  that  she  was  ready, 
willing,  and  able  to  give  what  was  in  tbe 
opinion  of  the  court  competent,  relevant,  and 
material  evidence  in  behalf  of  the  defend- 
ant. Case."    But  the  motion  was  denied. 

II]  It  Is  practically  conceded  that  a  co- 
defendant  cannot  be  used  .as  a  witness  for 
or  against,  the  defendant  on  separate  trial 
until  the  Issue  is  determined  or  avoided  by 
dismissal  as  to  the  proposed  witness.  Wheth- 
er the  Legislature,  having  abolished  the  rule 
forbiddhig  the  defendant  on  trial  to  testify 
in  his  own  t>ehalf,  should  adopt  the  same 
reasons  supporting  that  legislation  and  enact 
a  law  to  admit  the  testimony  of  one  Jointly 
122P.-20 


Indicted,  is  not  Incun)l>6nt  upon  us  to  dis- 
cuss or  advise.  We  can  only  adhere  to  the 
precedents  already  established  in  Latshaw  v. 
Territory,  1  Or.  144,  and  State  v.  White, 
48  Or.  428,  87  Pac.  137. 

On  tbe  principal  question  the  defendant 
contends  that,  It  having  been  admitted  that 
the  woman  named  as  codefendant  was  un- 
married at  the  time  named  In  tbe  Indict- 
ment, it  is  Impossible  as  a  matter  of  law  for 
her  to  have.  coDunitted  adultery,  and  hence 
she  was  not  really  a  codefendant  and  was 
improperly  included  In  the  criminal  charge. 
"When  two  or  more  persons  are  charged  In 
tbe  same  Indictment,  and  the  court  is  of 
the  opinion  that.  In  regard  to  a  particular 
defendant,  there  Is  not  sufficient  evidence  to 
put  him  on  his  defense.  It  must.  If  requested, 
by  another  defendant  then  on  trial,  order, 
him  to  be  discharged  from  the  Indictment, 
before  the  evldtoce  is  closed,  that  he  may 
be  a  witness  for  his  codefendant"  L.  O.  Ii. 
§  1531.  In  respect  to  adultery  our  Code  pro- 
vides thus:  "If  any  person  shall  commit 
the  crime  of  adultery,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  Im- 
prisonment in  the  penitentiary,  etc."  I/.  O. 
L.  {  2071.  .  "A  prosecution  for  the  crime  of 
adultery  shall  not  be  commenced  except  upon 
tbe  complaint  of  the  husband  or  wife,  or 
if  thecrime  be  committed  with  an  unmarried 
female  under  the  age  of  twenty  years,  upon 
the  complaint  of  the  wife  or  of  a  parent  or 
guardian  of  such  unmarried  female,  and 
within  one  year  from  the  time  of  committing 
the  crime  or  the  time  when  the  same  shall. 
come  to  the  knowledge  of  such  husband  or 
wife  or  parent  or  guardian.  When  the. crime 
of  adultery  Is  committed  between  a  married 
woman  and  an  unmarried  man,  the  man- 
shall  be  deemed  guilty  of  adultery  also  and 
punished  accordingly."  L.  O.  L.  $  2072. 
Adultery,  being  punishable  by  Imprisonment 
in  the  penitentiary,  is  a  felony.  L.  O.  L.  i 
1371.  Thus  It  Is  seen  that  the  Code  itself 
contemplates  that  adultery  is  predicated  on- 
illicit  sexual  intercourse  between  a  married 
man  and  a  single  woman.  Bashford  v.  Wells, 
78  Kan.  295,  96  Pac.  663,  18  L.  R.  A.  (N.  S.)- 
580,  16  Ann.  Cas.  310;  Lyman  v.  People^ 
198  111.  544,  64  N.  E.  974 ;  State  v.  Fellows^ 
50  Wis.  65,  6  N.  W.  239;  Commonwealth  v. 
CaU,  21  Pick.  (Mass.)  509,  32  Am.  Dec.  284. 
Tbe  argument  of  the  state  is  that  although 
it  is  as  Impossible  for  a  single  woman  tO' 
act  as  principal,  in  the  common-law  sense, 
in  the  commission  of  adultery  as  it  would 
be  for  her  and  a  married  woman, .  they  two 
only  being  involved,  to  commit  the  crime, 
yet,  under  our  statute  on  the  subject  of 
accomplices,  she  can  be  indicted  as  a  princi- 
pal for  her  participation  In  the  criminal  act 
of  her  paramour.  "The  distinction  between' 
an  accessory  before  the  fact  and  a  principal, 
and  between  principals  in  the  first  and  sec-  - 
ond  degree,  in  cases  of  felony,  is  abrogated 
and  all  persons  concerned  In  the  commission 
of  a  felony,  whether  they  directly  comm't 
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the  act  constitntlng  the  crime,  or  aid  and 
abet  in  its  commission,  though  not  present, 
must  hereafter  be  indicted,  tried,  and  pun- 
ished as  principals  as  in  the  case  of  a  mis- 
•demeanor."  L.  O.  L.  i  1458.  This  language 
is  substantially  repeated  in  section  2370,  L. 
O.  L. 

[2]  Can  a  person  be  an  accomplice  in  a 
-criminal  act  which  that  i)erson  cannot  com- 
mit alone?  In  State  v.  Scott,  28  Or.  331, 
42  Pac.  1,  it  was  held  that  a  married  woman, 
the  paramour  of  an  unmarried  defendant 
who  was  convicted  of  adultery,  was  an  ac- 
complice so  as  to  prevent  her  testimony 
from  being  suflSclent  for  the  conviction  of 
the  defendant  without  corroboration.  In 
State  T.  Jarvls,  18  Or.  360,  23  Pac.  251,  the 
court  held  that  the  feniale  in  a  case'  of  in- 
cest was  an  accomplice,  and  hence  would 
not  be  suflBclent  as  a  witness  to  convict  the 
defendant  unless  corroborated  by  other  evi- 
dence. The  court  adhered  to  the  same  doc- 
trine in  the  subsequent  case  against  Jarvis. 
20  Or.  437,  26  Pac.  302,  23  Am.  St.  Rep.  141. 
The  same  doctrine  is  taught  in  the  incest 
•case  of  Freeman  v.  State,  11  Tex.  App.  92, 
40  Am.  Rep.  787.  In  State  v.  Light,  17  Or. 
.358.  21  Pac.  132,  this  court  held  that  the 
dealer  of  a  game  of  stud  poker,  which  can- 
not be  played  by  any  one  alone,  is  an  ac- 
■compllce  of  a  defendant  who  played  the 
game.  In  State  v.  Geddes,  22  Mont.  68,  87. 
.55  Pac.  919,  926,  the  Supreme  Court  of  Mon- 
tana, discussing  statutes  like  our  own  on  the 
subject  of  accomplices,  said:  "If  one  (a 
woman)  could  not  be  a  principal  in  the  crime 
•of  rape,  she  could  not  be  a  principal  if  she 
advised  and  encouraged  rape.  But  the  law 
'declares  she  shall  be  a  principal,  and  why 
may  not  the  law  make  a  woman  who  aids 
and  abets  rape  guilty  of  rape,  as  well  as 
the  principal  actor?  The  Legislature  had 
•power  to  abrogate  certain  criminal  distinc- 
tions, and  establish  others;  and,  though 
from  certain  aspects  an  absurdity  may  ap- 
pear, from  others  a  perfectly  plain  and  specif- 
ic charge  Is  made,  to  which  defendant  must 
plead."  State  v.  Dowell,  106  N.  C.  722, 
11  S.  B.  526,  8  L.  R.  A.  297,  19  Am.  St.  Rep. 
.  568,  is  a  case  where  a  husband  with  a  loaded 
gun  compelled  his  wife  to  submit  to  the 
-sexual  embraces  of  a  negro,  whom  he  also 
compelled  by  the  same  method  to  attempt 
rape  upon  his  wife.  The  husband  was  con- 
victed as  a  principal.  In  People  v.  Chap- 
man, 62  Mich.  280,  28  N.  W.  896,  4  Am.  St. 
Rep.  857,  a  husband  wished  to  manufacture 
evidence  of  adultery  against  his  wife  in 
•  order  to  divorce  her.  To  that  end  he  hired 
another  man  for  a  price  to  gain  admission 
to  the  wife's  bed  and  there"  have  adulterous 
Intercourse  with  her,  while  the  husband  and 
his  brother  watched  from  concealment.  The 
criminal  employ^  attempted  the  adultery, 
but  meeting  with  resistance  accomplished 
his  purpose  by  fdrce,  all  of  which  the  hus- 
band stood  by  and  watched  from  his  hiding 
place.     The  court  held   that   the  husband 


was  guilty  of  rape  as  a  principal.  In  Bishop 
V.  State,  118  Ga.  799,  45  S.  B.  614,  certain 
bank  officers  had  embezzled  the  funds  of 
the  bank  with  which  they  had  been  in- 
trusted. The  .  defendant,  although  imcon- 
nected  in  any  way  with  the  bank,  aided  the 
officers  in  the  commission  of  the  crime.  In 
an  opinion  by  Justice  Lamar,  how  of  the 
Supreme  Court  of  the  United  States,  It  was 
held  "that,  while  certain  crimes  may  only 
be  committed  by  a  particular  class  of  a  com- 
munity, others  not  of  the  class  may  be  prin- 
cipals in  the  second  degree  or  accessories 
thereto,  since  one  can  assist  in  a  crime  which 
he  cannot  commit"  In  State  v.  Jones,  83 
N.  C.  605,  35  Am.  Rep.  586,  it  Is  held  that 
"a  female  who  aids  and  abets  a  male  as- 
sailant in  an  attempt  to  commit  a  rape  be- 
comes thereby  a  principal  in  the  offense." 
A  similar  case  is  State  ▼.  Bums,  82  Conn. 
213,  72  Atl.  1083,  16  Ann.  Cas.  465.  In  Bog- 
gus  V.  State,  34  6a.  275,  the  defendant  aided 
another  man  to  commit  bigamy,  and  although 
the  former  did  not  participate  In  the  mar- 
riage ceremony  between  his  codefendant  and 
the  innocent  woman,  yet  he  himself  was 
held  a  principal.  In  People  v.  McKane,  143 
N.  T.  455,  38  N.  B.  950,  the  defendant,  al- 
though a  nonofflclal  person,  induced  certain 
election  officers  to  violate  a  duty  enjoined  up- 
on them  by  law,  and  he  was  pimlshed  as  a 
principal. 

[S,  4]  The  arguments  of  defendant's  coun- 
sel that  only  those  who  aid  and  abet  in  the 
commission  of  the  crime,  though  not  present, 
are  to  be  treated  as  accomplices,  and  that 
the  woman  cannot  be  an  accessory  before  or 
after  the  fact  unless  she  could  herself  commit 
the  crime  acting  alone,  is  completely  refuted 
both  by  the  terms  of  the  statute  and  the 
great  weight  of  precedent.  The  theory  ill  ac- 
cords with  the  modern  standard  of  morals, 
more  refined  than  that  of  the  common  law, 
which  concerned  itself  only  with  legitimacy 
of  issue  and  primogeniture  as  a  feature  of 
the  feudal  system.  Without  the  co-operation 
of  some  woman,  the  man  could  not  commit 
the  oftense.  When  she  lends  her  person  to 
his  lascivious  lust,  she  is,  in  the  words  of 
the  statute,  "a  person  concerned  in  the  com- 
mission of  a  felony." 

It  is  argued  that  because  section  2072,  L. 
O.  L.,  expressly  denounces  an  unmarried 
man  as  an  adulterer  when  engaged  in  illicit 
relations  with  the  spouse  of  another,  an  un- 
married woman  is  excused  on  the  principle 
that  the  mention  of  one  is  the  exclusion  of 
the  other;  or  at  least  that  because  a  single 
female  is  not  included  within  the  ban  of  the 
law  by  affirmative  words,  she  is  not  liable 
to  prosecution.  At  best  this  is  a  strained 
and  technical  construction  dependent  uiion 
the  particular  section  only,  without  refer- 
ence to  other  parts  of  the  statute.  It  leaves 
out  of  view  sections  1458  and  2370,  already 
quoted,  defining  accessories  and  making  them 
principals.  These  sections,  together  with 
section  2071,  are  parts  of  one  act,  it  being 


Digitized  by 


Google 


OrJ 


. STATE  V.  CASE 


307 


"An  act  to  provide  a  code  of  criminal  proce- 
dure and  to  define  crimes  and  tbelr  pmilsh- 
ment,"  approved  October  19,  1864  (Deady'a 
Gen.  Laws  1845-1864,  p.  441),  and  must  be 
construed  to  harmonize  so  tbat  If  a  single 
woman  Is  concerned  in  tbe  commission  of 
an  adultery  she  makes  herself  liable  as  a 
principal.  If  the  woman  is  an  accomplice 
for  the  purposes  of  testimony  as  held  di- 
rectly In  the  adultery  case  of  State  v.  Scott, 
supra,  and  in  the  Incest  case  of  State  v.  Jar- 
vis,  supra,  there  ia  no  sound  reason  why 
she  should  not  Incur  the  other  liabilities  of 
the  same  statute.  True  it  is  that  the  woman 
In  the  Scott  Case  was  married,  but  it  was  de- 
cided that  she  was  an  accomplice  to  the 
man's  adultery,  and  the  fact  of  her  own 
wedded  state  did  not  affect  the  question. 
The  reason  is  the  same  whether  the  female 
be  married  or  single. 

[B]  The  statute  makes  no  distinction  be- 
tween an  accomplice  as  a  witness  and  the 
same  individual  as  a  defendant,  and  we  can- 
not invent  a  difference  In  that  respect.  In- 
deed, sections  1458  and  2370  in  mandatory 
terms  say  that  "all  persons  concerned  in  the 
commission  of  a  felony  •  ♦  •  must 
hereafter  be  indicted,  tried  and  punished  as 
principals." 

Apparently  the  case  of  Ex  parte  Sullivan 
(Cal.  App.)  119  Pac.  526,  and  Ex  parte  Coop- 
er (Cal.)  121  Pac.  318,  are  not  in  harmony 
with    this    view;    but    they    both    depend 
upon  a  statute  of  California  providing  that 
"if  two  persons,  each  being  married  to  an- 
other, live  together  in  a  state  of  cohabita- 
tion and  adultery,  each  is  guilty  of  felony." 
The  Code  of  that  state  also  defines  adultery  as 
"the  voluntary  sexual  intercourse  of  a  mar- 
ried person  with  a  person  other  than  the  of- 
fwider's  husband  or  wife."     In  one  section 
it  Is  required   that   each   participant   must 
be  married  to  another,  and  in  the  other  only 
the  married  one  is  denominated  an  offender, 
thus  establishing  statutory   conditions   ma- 
terially different  from  our  own.    In  the  ab- 
sence of  an  act  expressly  defining  adultery, 
we  think  It  sounder  reason  and  more  in  ac- 
cord with  good  morals  to  adopt  the  language 
of  Wharton,  in  section  1721  of  the  tenth  edi- 
tion of  his  Criminal  Law:    "Where  there  in 
a  positive  local  statute  defining  adultery,  of 
course  such  statutory  definition  must  be  ac- 
cepted.   But  when  'adultery*  simply  is  made 
ladictable.  then  it  must  be  remembered  that, 
as  just  stated,  the  term  is  to  be  taken  in 
the  sense  accepted  at  the  time  of  the  settle- 
ment of  America,  and  for  many  centuries 
internationally  received,  .namely,  sexual  con- 
nection  by  a    man  and    a  woman,  one  of 
whom  is  lawfully  married  to  a  third  person. 
And  this  definition  alone  meets  the  full  evil, 
which  is  the  contempt  cast  on  the  married 
state,  and  the   misery    and    demoralization 
produced  in  families  by  marital  disloyalty  of 
either  father  or  mother.    Nor  Is  it  easy  to 
see  bow  this  definition  can  be  escaped  except 
hy  legislative  exclusion,  either   express  or 


implied.  If  an  adulteress  be  a  principal  in 
her  own  adultery,  her  paramour  is  a  princi- 
pal in  the  second  degree.  Of  course,  when, 
as  in  Pennsylvania,  the  offense  is  limited  by 
statute  to  married  persons,  this  reasoning 
fails.  It  also  fails  in  Jurisdictions  in  which 
scHcual  intercourse  by  an  unmarried  person 
is  made  by  statute  fornication;  since  in 
such  case  the  common-law  offense  is  absorbed 
in  the  statutory  offense.  In  other  jurisdic- 
tions, both  parties  to  an  adulterous  connec- 
tion may  be  Indictable  as  principals."  Bishop 
lays  down  the  rule  thus:  "If  there  is  a  state 
in  which  adultery  is  made  a  statutory  fel- 
ony, and  at  the  same  time  no  punishment  is 
provided  for  fornication,  the  unwritten  law, 
by  the  rules  and  reasons  whereof  all  statntes 
are  to  be  construed,  will  require  the  unmar- 
ried party  in  the  unlawful  act,  where  only 
one  is  married,  to  be  punished  for  participat- 
ing with  the  other  as  principal  in  the  second 
degree;  unless  the  statute  Is  in  terms  to  ex- 
clude this  consequence.  •  •  •  But, ,  in 
most  of  the  states  wherein  adultery  is  pun- 
ishable, fornication  is  also,  yet  less  heavily. 
The  statutory  terms,  therefore,  will  take  the 
place  of  the  common-law  construction;  and, 
the  unmarried  party  being  punishable  for 
fornication,  he  will  not  be  also  for  partici- 
pating with  the  other  in  adultery."  Section 
659,  Stat  Crimes  (2d  Ed.).  This  reasoning  is 
quite  apropos  to  the  situation  in  Oregon, 
for  our  statute  has  not  provided  any  penalty 
for  fornication  which  may  be  committed  by 
a  single  act  of  sexual  Incontinence  between 
a  man  and  woman  not  wedded  to  each  other. 
Aside  from  adultery,  the  penalty  of  the  stat- 
ute is  visited  for  such  conduct  only  upon  that 
which  is  so  notorious  and  shameless  as  to 
become  lewd  and  lascivious  within  the  mean- 
ing of  section  2075,  L.  O.  L. 

Relying  upon  the  sections  of  Wharton  and 
Bishop,  above  noted,  as  authority  in  connec- 
tion with  the  California  statutes  already 
mentioned,  the  Supreme  Court  of  that  state, 
in  the  per  curiam  opinion  of  Ex-  parte  Cooi)- 
er,  holds  that  the  mere  sexual  act  alone  of 
the  unmarried  female  does  not  make  her 
punishable  as  an  alder  or  abettor.  We  think, 
however,  that  the  deduction  Is  a  non  seqnitur 
so  far  as  it  depends  on  the  citations  from 
the  learned  authors.  Bishop  and  Wharton, 
and  otherwise  the  argument  of  the  opinion 
is  not  persuasive  in  the  light  of  our  statute 
and  the  reasoning  of  State  v.  Jarvis  and 
State  V.  Scott,  ■  supra.  In  fact,  the  court 
there  substantially  bases  its  conclusion  on 
the  words  of  the  California  statute  which 
it  very  properly  construes  to  affirmatively 
exclude  the  unmarried  participant. 

The  Cooper  Case  may  be  further  distin- 
guished. The  court  there- limits  its  doctrine 
thus:  "Of  course,  an  unmarried  person  might 
be  guilty  as  a  principal  of  this  offense  under 
section  31  of  the  Penal  Code  by  aiding  and 
assisting  In  its  commission  some  other  way 
than  by  living  in  a  state  of  illicit  Inter- 
course with  a  married  person." 
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[6]  Beverting  now  to  the  language  of  sec- 
tion 1531,  L.  O.  L.,  we  find  that  the  codefend- 
ant  can  be  discharged  and  used  as  a  witness 
against  the  prosecution  only  when  the  court 
is  of  the  opinion  that  there  is  not  sufficient 
evidence  to  put  the  proposed  witness  on  de- 
fense. Except  for  the  admission  that  the  fe- 
male was  single,  the  record  in  the  case  at 
bar  Is  silent  about  the  testimony  already 
before  the  circuit  court  when  the  motion  to 
discharge  her  was  interposed.  For  anything 
that  appears,  she  may  have  done  more  to  aid 
her  paramour  in  the  commission  of  the  crime 
charged  than  merely  to  .wallow  li}  the  lecher- 
ous embraces  of  another  woman's  husband. 
She  may  have  gone  out' of  her  way  to  make 
opportunities  tor  him  or  taken  measures  on 
her  own  account  to  disarm  possl|}Ie  suspicion 
on  the  part  of  the  wife,  and  the  like.  Even 
giving  Ex  parte  Cooper  ftill  value  as  a  prece- 
dent, we  cannot,  under  the  language  quoted 
from  the  opinion,  presume  that  the  circuit 
court  had  no  just  reason  for  denying  the  mo- 
tion when  the  record  is  silent  about  the  testi- 
mony. 

The  judgment  is  affirmed. 

(61  Or.  321) 

ROGERS  et  al.  v.  CITY  OP  SALEM. 
(Supreme  Court  of  Oregon.    April  2,  1912.) 

1.  MONICIPAL  COBPORATIONS  (|  417*)— PUB- 
IJC   IMPBOVEMENTS — CONSTBUCTION   OF  SEW- 

EBS — Statutory  Provisions. 

The  provisions  in  a  city  charter  that  the 
expense  lor  the  construction  of  sewers  shall 
be  assessed  and  collected  as  provided  in  the 
case  of  street  improvements,  except  as  other- 
wise specially  provided,  make  the  provisions 
governing  the  assessment  and  collection  of  the 
cost  >ot  gtreet  improvements  applicable  to  the 
assessment  and  collection  of  the  cost  of  the 
construction  of  sewers,  except  as  otherwise 
specially  provided. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |§  1021,  1022;  Dec. 
Dig.  J  417.'] 

2.  Municipal  Cobpobationb  (8  270*)— Con- 

STBUCTION  OF  SEWEBB— .\S8BSSMENTS. 

The  power  conferred  by  a  city  charter  to 
assess  the  cost  of  the  construction  of  a  sewer 
system  on  the  property  directly  benefited  im- 
plies the  authority  to  define  the  area  to  be 
drained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  725;  Dec.  Dig.  § 
270.»] 

3.  Municipal  Cobpobationb  (5  294*)- Con- 
STBUcnON  OF  Sewebs— Assessment  Area- 
Notice. 

The  construction  of  a  sewer  by  a  city,  the 
charter  of  which  empowers  the  council  to  au- 
thorize the  construction  of  sewers  when  deem- 
ed necessary,  is  an  exercise  of  the  police  pow- 
er for  the  health  and  cteanliness  of  the  city, 
and  the  determination  of  the  district  to  be  tax- 
ed for  the  system  is  within  legislative  dis- 
cretion, and  the  council  in  adopting  plans  and 
specifications,  and  prescribing  the  limits  of  the 
area  to  be  drained  by  a  sewer,  need  not  give 
notice  to  the  taxpayers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  77*5-788,  791;  Dec. 
Dig.  §  294.»] 


4.  MUNICIPAI,   CORPOBATIOWS    (S    2M*)—C0Tt- 

BTBucnoN  OF  Sewebs— NoTioB  to  Taxpat- 

EBB. 

A  city  charter  authorizing  the  council  to 
construct  sewers  when  deemed  expedient  on 
giving  10. days  notice  by  publication  in  a  daily 
newspaper  specifying  the  sewer  to  be  con- 
structed requires  the  giving  of  notice  to  tax* 
{Myers  before  an  assessment  for  the  construc- 
tion of  a  sewer  can  be  sustained,  but  compli- 
ance with  the  charter  as  to  the  time  and  man- 
ner of  giving  notice  is  snfBcient  to  confer  on 
the  conncil  jurisdiction  to  act. 

[Ed.  Note. — ^For  other  cases,  see  Muiucipal 
Corporations,  Cent  Dig.  U  776-788,  791;  Dec 
Dig.  f  294.*] 

5.  Municipal  Cobpobationb  (^  294*)— Con- 
struction OP  Sewebs— Notice  to  Taxpay- 
ers. 

A  notice  that  the  loouncil  of  a  dty  deems  it 
expedient  and  proposes  to  construct  at  the  ex- 
pense of  property  within  the  limits  of  a  dis- 
trict a  sewer  system  according  to  specifications 
on  file  at  the  office  of  the  city  recorder,  etc., 
sufficiently  apprises  the  parties  interested  that 
the  council  proposes  to  constrnct  a  sewer  sys- 
tem at  the  expense  of  property  owners  within 
the  limits  of  the  district  as  disclosed  by  plans 
on  file  in  a  public  office,  and  the  property  to  be 
assessed  is  sufficiently  described,  so  as  to  ob- 
viate the  necessity  of  a  description  of  such 
property  in  a  notice,  not  required  by  the  char- 
ter, of  the  levying  of  the  assessment  on  the 
propi»rty  benefited. 

[Ed.  Note. — ^For  other  cases,  see  Muniopal 
Corporations,  Cent  Dig.  Si  77»-788,  781;   Dec  ■ 
Dig.  S  294.*1 

6.  Municipal  Cobpobationb  (S  514*)— Ooh- 

BTEUCTION     OF     SEWEBS — ASSESSMENTS — ^VA- 
LIDITY. 

A  city  charter  authorizing  the  construc- 
tion of  a  sewer  on  giving  a  specified  notice  and 
authorizing  an  assessment  of  the  probable 
cost  of  the  improvement,  and  for  an  assess- 
ment of  a  deficit,  when  the  original  assessment 
is  insufficient,  does  not  require  any  additional 
notice  of  a  deficit  assessment  which  is  but  a 
completion  of  the  original  assessment  and  the 
only  notice  required  is  that  provided  in  the 
charter  for  the  collection  of  the  assessment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gj  1207-1215;  Dec 
Dig.  i  514.*] 

7.  Municipal  Corporations  (S  514*)— Cow- 

STRUCTION    op  SEWEBS— ASSESSMENT— VALID- 
ITY. 

A  deficit  assessment  authorized  by  a  city 
charter  in  case  an  original  assessment  is  in- 
sufficient is  not  premature  where  the  contract 
for  the  improvement  has  been  let  and  the  total 
cost  ascertained,  though  the  work  has  not  been 
Completed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  1207-1215;  Dec 
Dig.  S  514.») 

8.  Municipal  Cobpobationb  (5  491*)— As- 
sessments FOR  Public  Improvements — Ob- 
jections. 

A  general  objection  that  an  assessment  for 
the  construction  of  a  sewer  is  not  made  ac- 
cording to  benefit  is  Insufficient  where  the  own- 
ers do  not  allege  that  their  property  may  not 
be  drained  by  the  sewer,  but  merely  claim  that 
their  lands  will  not  be  benefited  thereby,  and 
that  part  of  the  lands  are  already  drained  by 
sewers  constructed  through  the  city  by  the 
state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  1145,  115^^1155; 
Dec.  Dig.  f  491.*] 
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9.  MumciPAL    COBFOBATIONS    (J   290*)— CON- 

sTBUcnoiT  or  Sewxrs— Dxtebuikation  or 

Council. 

The  necessity  and  propriety  of  construct- 
hig  a  sewer  at  the  cost  of  property  benefited  is 
for  the  exclusive  determination  of  the  council 
authorised  by_  the  city  charter  to  provide  for 
the  construction  of  sewers  vhen  it  deems  the 
same  expedient,  except  in  the  case  of  frand. 

[fid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  S  800;  Dec.  Dig.  ! 
299.*] 

10.  MmncxPAL  Cobpobatiorb  (ii  488,  489*) 
—  Public  iMFBOVEifBirra — Assesskentb — 
Objections. 

Where  the  notice  required  by  the  charter 
of  a  city  authorizing  the  construction  of  sew- 
ers at  the  cost  of  property  benefited  on  the 
giving^  of  a  specified  notice  has  been  ^iven,  per- 
sons interested  must  make  their  objections  to 
the  council  and  specify  the  reason  why  their 
property  will  not  be  benefited  by  the  sewer,  or 
wherein  an  assessment  will  be  unjust,  and,  on 
a  failure  of  the  council  to  give  a  proper  hear- 
ing, its  action  may  be  reviewed  and  thereby  af- 
ford adequate  remedy  to  such  persons,  and 
where  no  objections  are  made  until  after  an 
ordinance  providing  for  the  construction  and 
the  apportionment  of  the  expense  is  passed, 
and  the  contract  for  the  construction  let  and 
the  work  partially  performed,  irregularities  in 
the  proceedings  after  the  acquisition  by  the 
council  of  jurisdiction  cannot  be  considered  in 
a  siUt  to  avoid  the  entire  assessment. 

[Ed.  Kote.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1147-1152;  Dec. 
Dig.  IS  488,  48».»] 

11.  Mdnicipal  Cobpobations  (8  513*)— Pub- 
lic     Impbovements — Assessments--Objec- 

TI0R8. 

Where  property  owners  have  had  notice 
and  an  opportunity  to  be  heard  in  regard  to 
an  assessment  for  a  public  improvement,  equi- 
ty will  not  grant  relief  against  the  assessment 
as  nneqnal;  the  owners  failing  to  appear  to 
object  at  the  proper  time. 

[Eid.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1188-1193,  1195- 
M06;  Dec.  Dig.  f  513.*] 

12.  Municipal  Cobpobations  (|  449*)— Pub- 

UO       iKFROVEUXiers— ASSESBICBNTS— Valid- 

ITT. 

An  ordinance  levying  an  assessment  for 
the  cost  of  a  sewer  system  which  makes  an 
assessment  on  property  alleged  to  be  benefited, 
and  which  recites  that  such  property  is  drained 
by  the  sewer,  sufiiciently  shows  that  the  prop- 
erty is  directly  benefited  within  the  city  char- 
ter authorizing  assessments  on  property  direct- 
ly benefited. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  %  1072;  Dec.  Dig.  { 
449.*] 

18.  Municipal  Cobpobations  (|  468*)- Pub- 
lic    Impbovements — ^Assessments — Valid- 

ITT. 

An  assessment  according  to  superficial 
area  for  the  cost  of  a  sewer  system  is  not  nec- 
essarily void  as  not  made  under  the  rule  re- 
quiring assessments  to  be  in  proportion  to  ben- 
efits. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1112;    Dec  Dig.  i 

14.  Municipal  Cobpobations  (S  432*)— Pub- 
lic Impbovements— Assessments. 

Where  land  is  assessed  for  the  construc- 
tion of  a  sewer  conferring  a  benefit  on  it,  the 
usessment  is  not  void  merely  because  the  city 


water  mains  are  not  extended  along  the  streets 
on  which  the  land  to  be  assessed  is  situated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1042;  Dec.  Dig.  i 
432.*] 

15.  Municipal  Cobpobations  {|  439*)— Pub- 
lic Impbovements— AasESSMENTB— Valid- 
ity. 

Where  land  assessed  for  a  sewer  system 
could  be  drained  by  the  system,  and  it  did  not 
appear  that  the  land  was  not  enhanced  in  value 
to  the  full  amount  of  the  assessment,  the  as- 
sessment was  valid  as  levied  on  land  direct^ 
benefited  by  the  system,  and  the  court  in  a  suit 
to  enjoin  the  collection  of  the  assessment 
would  not  assume  that  the  municipal  authori- 
ties did  not  take  all  the  facts  into  considera- 
tion in  making  apportionment  of  the  cost. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1053;  Dec.  Dig.  § 
439.*] 

16.  Municipal  Cobpobations  (8  304*)— Pub- 
lic Improvements- Assessments  — Valid- 
ity. 

Where  land  assessed  for  a  sewer  system 
had  a  right  to  connect  with  the  system  when 
completed,  and  the  ordinance  for  the  construc- 
tion of  the  system  purported  to  provide  a  sys- 
tem of  drainage  for  the  land  assessed,  the  as- 
sessment was  not  void  because  the  ordinance 
did  not  provide  that  the  owners  of  the  land 
could  connect  with  the  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  811-816;  Dec.  Dig. 
S  304.*] 

17.  Municipal  Cobpobations  (|  432*)— Pub- 
lic Improvements  —  Assessment  of  Bene- 
fits. 

Nonabntting  land  may  be  benefited  by  the 
construction  of  a  sewer  and  assessed  for  bene- 
fits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1042;  Dec.  Dig.  | 
432.*] 

18.  Municipal  Cobpobations  (J  424*)— Pub- 
lic Improvements— Assessments  fob  Ben- 
efits—Agbicultubal  Lands. 

Property  devoted  to  agricultural  purposes 
is  subject  to  special  assessment  for  special  ben- 
efits for  the  cost  of  a  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1030;  Dec.  Dig.  S 
424.*] 

19.  Municipal  Cobpobations  (|  440*)— Pub- 
lic Impbovements— Special  Assessments— 
Validity. 

Land  drained  by  an  existing  sewer  con- 
structed by  the  state  may  not  be  assessed  for 
the  construction  of  a  new  sewer,  where  no  ben- 
efits to  the  land  are  derived  therefrom. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  |f  1054-1057;  Dec. 
Dig,  I  440.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  William  Galloway,  Judge. 

Suit  by  Dr;  B.  F.  Rogers  and  others 
against  the  City  of  Salem.  From  a  decree 
granting  Insufficient  relief,  both  parties  ap- 
peal.    Modified  and  affirmed. 

This  Is  a  suit  to  enjoin  the  collection  of 
an  original  assessment  and  a  subsequent  def- 
icit for  the  construction  of  a  sewer  in  the 
city  of  Salem,  Or.  The  trial  court  rendered 
a  decree  sustaining  the  original  assessment 
and  restraining  the  collection  of  the  deficit 
assessment  over  and  above  the  amount  of 
the   estimated    cost     Both    parties    appeal 
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tberefrom.  On  Jane  6,  1910,  council  for  the 
city  of  Salem  adopted  and  filed  In  the  office 
of  the  city  recorder  plans  and  speclflcatlons 
for  the  installation  of  certain  sewers  In  the 
district  comprising  that  portion  of  the  city 
north  of  Mill  Creek  not  already  provided 
with  sewerage.  By  direction  of  the  council, 
the  recorder  published  for  10  days  in  a  Sa- 
lem dally  newspaper  of  general  circulation, 
a  notice,  the  substance  of  which  reads  as 
follows : 

"Notice  of  Intention  to  Construct  a  Sewerage 
System  for  North  Salem. 

"Notice  is  hereby  given  that  the  common 
council  deems  it  expedient  and  proposes  to 
construct  and  establish  at  the  expense  of  the 
property  owners  within  the  limits  of  said 
district  a  sewer  system,  to  be  known  as  the 
North  Salem  sewer,  according  to  the  plans 
and  specifications  adopted  for  such  sewer, 
and  on  file  at  the  office  of  the  city  recorder, 
the  boundaries  of  which  are  more  particularly 
mentioned  and  described  in  said  plans  and 
specifications  which  are  hereby  referred  to 
the  same  as  if  fully  written  herein,  and  on  file 
at  the  office  of  the  city  recorder.    •    •    •  " 

After  the  expiration  of  20  days,  from  the 
publication  of  such  notice,  there  being  no 
objections  to  the  Improvements  filed,  the 
council  directed  a  second  notice  to  be  pub- 
lished in  a  like  manner  for  three  days,  the 
contents  of  which  are  as  follows: 

"Notice  of  Assessment;  North  Salem  Sewer. 
"Notice  is  hereby  given  that  the  Common 
Council,  will  at  or  about  8  o'clock  p.  m.  on 
Monday  the  25  day  of  July,  1910,  at  the  com- 
mon council  chambers  at  Salem,  Oregon,  pro- 
ceed to  assess  upon  each  lot  or  parcel  of  land 
liable  therefor  Its  proportionate  share  of 
the  costs  of  the  North  Salem,  sewer,  accord- 
ing to  the  maps,  plans  and  specifications 
adopted  for  such  sewer  by  the  council,  and 
on  file  at  the  office  of  the  city  recorder,  ref- 
erence to  which  is  hereby  made  for  a  more 
perfect  description  thereof.  All  persons  in- 
terested in  said  assessment  shall  appear  at 
said  time  before  said  council  and  present  ob- 
jections if  any  they  have  to  said  assessment. 
Done  by  order  of  the  common  council  of  the 
city  of  Salem,  Oregon,  this  18th  day  of  July, 
1910.  W.  A.  Moorea,  City  Recorder." 

On  July  25,  1910,  no  objections  having 
been  filed.  Ordinance  834  was  passed,  di- 
recting that  the  work  be  performed  ac- 
cording to  the  plans  and  specifications  adopt- 
ed, levying  an  assessment  upon  the  lots 
and  parcels  of  land  benefited,  and  making 
an  apportionment  of  the  benefits  to  be  paid 
by  the  several  tracts  of  land  affected.  After 
advertising  for  bids  one  was  finally  filed  and 
accepted  In  the  sum  of  $87,952.40,  and  a  con- 
tract entered  into  for  the  construction  of  the 
sewer.  This  bid  was  based  upon  the  en- 
gineer's estimate  of  quantities.  The  con- 
tract and  specifications  required  that  the 
contractor  should  be  paid  only  for  the  actual 


amount  of  work  performed  and  material 
used  in  constructing  the  sewer.  Tte  differ- 
ence between  the  engineer's  preliminary  es- 
timate of  the  probable  cost  as  first  deter- 
mined by  the  council,  and  the  final  estimate 
after  the  contract  wa^  awarded,  created  a 
deficit  in  the  amount  of  $28,054.67.  On  De- 
cember 19,  1910,  the  council  passed  an  ordi- 
nance providing  for  an  assessment  of  the 
latter  amount  on  the  property  benefited,  in 
addition  to  the  original  assessment,  and  de- 
claring the  same  to  be  a  lien  upon  each  lot 
or  parcel  of  land  thereof  according  to  the 
deficit  assessment  roll,  and  directing  the  city 
recorder  to  enter  a  statement  thereof  in  the 
docket  of  city  liens  as  a  deficit  assessment. 
As  the  reasons  why  such  assessment  sbonld 
not  be  collected,  the  plaintiffs  allege  the  fol- 
lowing: "That  in  their  attempt  to  pass  said 
ordinance  the  city  council  of  said  defend- 
ant city  of  Salem,  Or.,  fiiiled  and  neglected 
to  examine  into  and  determine  by  their  said 
ordinance  or  otherwise  that  the  respective 
lots  or  parcels  of  land  belonging  to  each  of 
the  respective  owners  within  the  sewer  and 
assessment  district  attempted  to  be  estab- 
lished by  said  ordinance  and  particularly 
the  lands  of  these  plaintiffs  and  interveners 
were  or  are  directly  benefited  by  said  drain 
or  sewer  in  the  amount  of  the  special  tax 
attempted  to  be  levied  against  each  of  said 
respective  tracts,  and  failed  to  direct  the 
same  to  be  assessed  on  the  property  directly 
benefited,  and  said  defendant  willfully,  ar- 
bitrarily, and  intentionally  omitted  and  re- 
fused to  assess  each  of  the  lots  or  i)arce]s 
of  land  belonging  to  these  plaintiffs  and  in- 
terveners in  proportion  to  the  direct  benefits 
thereto,  and  willfully,  arbitrarily,  and  inten- 
tionally assessed  each  and  all  of  the  respec- 
tive lots  and  parcels  of  land  within  said 
pretended  sewer  district  attempted  to  be  es- 
tablished by  said  ordinance,  in  proportion  to 
the  superficial  area  of  each,  and  without 
any  reference  to  the  direct  benefits  derived 
from  said  sewer  to  each  of  said  lots  or  par- 
cels of  land.  That  said  assessment  for  the 
construction  of  said  sewer  was  not  and  is 
not  In  and  by  said  ordinance  levied  In  pro- 
portion to  the  cost  thereof  upon  the  or  any 
property  which  is  or  may  be  directly  benefit- 
ed by  the  construction  of  said  sewer,  and  the 
respective  lots  and  parcels  of  land  of  said 
plaintiffs  and  interveners  herein  and  each  of 
them  are  not  and  wUl  not  be  directly  bene- 
fited by  said  drain  or  sewer  In  the  amount 
of  the  respective  tax  assessments  against 
them,  or  any  other  sum  or  amount,  and  by 
reason  of  the  foregoing  facts  said  city  coun- 
cil has  exceeded  its  authority  in  said  at- 
tempted assessment,  and  said  ordinance  is 
void  and  of  no  effect,  except  that  the  same 
constitutes  and  is  a  cloud  uiwn  the  title  of 
the  respective  lots  and  parcels  of  land  be- 
longing to  each  of  said  respective  plaintiffs 
and  Interveners  herein."  It  is  also  alleged 
that  Dr.  E.  F.  Rogers,  W.  W.  Walker,  J.  P. 
McDonald,  and  Harrison  Doe  already  have 


Digitized  by 


Google 


Or.) 


ROaERS  V,  CITT  OF  SAI.EM 


3ii 


their  property  amply  drained  by  connection 
iritli  certain  sewers  constructed  through  the 
city  by  the  state  of  Oregon,  pursuant  to  an 
agreement  between  the  city  of  Salem  and 
the  state.  A  particular  description  of  the 
land  belonging  to  each  of  the  respective 
plalntUFs  and  Interveners,  who  will  herein- 
after be  called  plalntlfTs  for  the  sake  of  brev- 
ity, with  the  amount  of  assessment  against 
each  tract,  is  set  forth  in  an  exhibit  attach- 
ed to  the  complaint  By  supplemental  com- 
platait  the  plaintiffs  allege  the  passage  of 
Ordinance  877,  and  aver  "that  no  notice  t^as 
given  or  attempted  to  be  given  by  said  de- 
fendant to  the  plalntllfs  or  Interveners. here- 
in, or  %o  any  of  the  persons  owning  property 
within  said  attempted  sewer  district  of  the 
or  any  intention  to  pass  said  or  any  ordi- 
nance increasing  the  amonnt  of  money  to  be 
raised  for  the  construction  of  said  North 
Salem  sewer."  The  plaintiffs  further  assert 
that  said  ordinance  la  void,  and  constitutes 
a  cloud  upon  the  title  of  their  property.  The 
defendant,  by  its  answer,  denies  the  gist  of 
the  complaint,  and  sets  out  the  proceedings 
taken  by  the  common  conncil  of  the  city  of 
Salem  In  adopting  the  plans  and  specifica- 
tions and  publication  of  the  notice  of  the 
proposed  sewer,  the  passage  of  the  ordinanc- 
es referred  to,  providing  for  the  construction 
of  the  sewer,  and  assessing  the  cost  thereof 
upon  the  property  in  such  sewer  district. 
The  dty  alleges  that  no  remonstrance  or  ob- 
jection to  the  construction  of  the  sewer  was 
made  or  filed,  and  "that  the  property  and 
premises  of  each  of  the  plaintiffs  in  this  suit 
is  situated  within  the  boundaries,  and  lim- 
its of  said  sewerage  district,  and  will  be  and 
is  directly  benefited  by  the  construction  of 
said  sewer  system,  to  the  fnll  amount  of 
the  cost  of  the  construction  thereof,  assessed 
against  the  property  and  premises  of  said 
plaintiffs.  •  *  • "  The  defendant  further 
alleges  the  advertising  for  bids  and  the  let- 
ting of  the  contract  for  the  construction  of 
the  sewer  according  to  the  plans  and  specifi- 
cations. The  plaintiffs'  reply  puts  in  Issue 
the  a^matlve  matter  contained  In  the  an- 
swer. 

Grant  Corby  and  John  H.  McNary  (R.  K. 
Page,  on  the  brief),  for  appellant  M.  B. 
Pogne  and  W.  T.  Slater,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  authority  of  the  common  council  of  the 
dty  of  Salem  In  the  matter  of  the  construc- 
tion of  sewers  is  conferred  by  the  city  char- 
ter. Section  25  provides  that  "the  city  coun- 
dl  siiall  have  power  and  Is  authorized,  what- 
ever it  deems  it  expedient,  to  improve  the 
public  grounds  within  said  city,  •  •  •  to 
establish  or  alter  the  grade  and  Improve  any 
street,  •  *  •  and  to  lay  down  all  neces- 
sary sewers  and  drains.  •  •  • "  The  pro- 
visions for  notice  of  Improvement  are  as  fol- 
lows: Section  26:  "No  grade  or  Improve- 
ment mentioned  in  section  25,  except  the 


original  establishing  of  a  grade,  can  be  un- 
dertaken or  made  without  ten  days'  notice 
thereof  being  first  given  by  publication  In 
some  dally  newspaper  published  In  the  city 
of  Salem."  Section  27:  "Such  notice  must 
be  given  by  the  recorder,  by  order  of  the 
council,  and  must  specify  with  convenient 
certainty  the  sewer  or  street,  or  part  there- 
of, proposed  to  be  improved,  or  of  which  the 
grade  Is  proposed  to  be  established  or  alter- 
ed, and  the  kind  of  Improvement  which  is 
proi>osed  to  be  made."  Section  31:  "In  case 
the  notice  be  for  the  Improvement  of  a  street 
or  part  thereof,  the  council  may  proceed  to 
ascertain  and  determine  the  probable  cost  of 
making  such  improvement,  and  assess  upon 
each  lot  or  part  thereof  liable  therefor  Its 
proportionate  share  of  such  costs.  •  •  •  " 
Section  32  provides  that  when  the  probable 
cost  of  the  improvement  has  been  ascertain- 
ed, and  the  proportionate  share  assessed  as 
provided  by  section  31,  the  conncil  must  de- 
clare the  same  by  ordinance.  Sections  83- 
and  34  describe  the  docket  of  dty  liens.  The 
provisions  of  section  35  are  to  the  following 
effect:  "A  sum  of  money  assessed  for  the 
Improvement  of  streets  cannot  be  collected 
until  by  order  of  the  coundl  ten  days'  notice 
thereof  Is  given  by  the  recorder.  •  •  •  " 
This  section  specifies  the  manner  of  notice, 
and  that  such  notice  shall  substantially  con- 
tain the  matters  required  to  be  entered  in 
the  docket  of  city  liens  concerning  such  as- 
sessment And  section  43  provides  that  the 
proposed  street  Improvement  shall  be  assess- 
ed to  the  owners  of  property  abutting  on  the 
street.  Section  44  directs  how  the  cost  of 
improving  the  intersections  of  streets'  shall 
be  assessed.  In  section  48  the  following  is 
provided:  "If  upon  the  completion  of  any 
Improvement  it  Is  found  the  sums  assessed 
therefor  upon  any  lot  or  part  thereof  Is  not 
suflldent  to  defray  the  cost  thereof,  the 
conncil  must  ascertain  the  deficit  and  de- 
clare the  same  by  ordinance;  when  so  de- 
clared, the  recorder  must  enter  the  sum  of 
the  deficit  In  the  docket  of  city  liens,  in  a 
column  reserved  for  that  purpose  In  the  orig- 
inal entry,  with  the  date  thereof,  and  such 
defidt  shall  thereafter  be  a  Hen  upon  such 
lot  or  part  thereof,  In  like  manner  and  with 
like  effect  as  In  the  case  of  the  sum  original- 
ly assessed,  and  shall  also  be  payable  and 
may  be  collected  in  like  manner  and  with  like 
effect  as  in  the  case  of  such  sum  so  assess- 
ed." The  provisions  of  section  52,  relating  to 
sewers  and  drains,  are  as  follows:  'The  coun- 
cil shall  have  the  power  to  lay  down  all  neces- 
sary sewers  and  drains,  and  cause  the  same  to 
be  assessed  on  the  property  directly  benefited 
by  such  drain  or  sewer,  but  the  mode  of  ap- 
portioning estimated  costs  of  improvement 
of  streets  prescribed  In  sections  43  and  44  of 
this  act  shall  not  apply  to  the  construction 
of  such  sewers  and  drains;  and  when  the 
coundl  shall  direct  the  same  to  be  assessed 
on  the  property  directly  benefited,  such  ex- 
pense shall  in  every  other  respect  be  assess- 
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ed  and  collected  In  the  same  manner,  as  Is 
provided  in  the  case  of  street  Improvements; 
provided,  that  the  council  may  at  its  discre- 
tion appoint  three  disinterested  persons  to 
estimate  the  proportionate  share  of  the  cost 
of  such  sewer  or  drain  to  be.  assessed  to  the' 
several  owners  of  the  property  benefited 
thereby.    •    •    •" 

An  examination  of  the  above  allegations 
of  the  complaint  discloses  that  Ordinance 
834,  providing  for  the  construction  of  a 
sewer,  Is  assailed  for  the  reason  that  the  as- 
sessment was  made  In  proportion  to  the  su- 
perficial area  of  the  property,  and  without 
reference  to  the  direct  benefits  derived,  and 
that  said  property  will  not  be  directly  bene- 
fited by  the  sewer.  The  sufficiency  of  the 
notice  of  Intention  to  construct  the  sewer  at 
the  expense  of  the  property  owners,  publish- 
ed June  7,  1910,  is  not  challenged  by  the 
complaint  Plaintiffs  by  their  supplemental 
complaint,  however,  allege  that  no  notice 
was  given  of  any  Intention  to  pass  Ordinance 
877,  declaring  and  assessing  the  amount  ot 
the  deficit  in  the  cost,  of  the  sewer.  We  will 
first  take  up  the  question  of  notice  in  the  or- 
der presented  by  the  argument.  As  already 
noted,  sections  2S  and  52  of  the  charter  of 
the  city  of  Salem  both  provide  that  the  city 
council  shall  have  power  to  construct  sewers; 
and  section  26  provides  10  days  notice  there- 
of by  publication. 

[1]  It  will  also  be  noticed  that  section  52, 
especially  referring  to  sewers,  provides,  ex- 
cept as  prescribed  in  sections  43  and  44  of 
this  act,  that,  when. the  council  shall  direct 
the  expense  of  a  sewer  to  be  assessed  upon 
the  property  directly  benefited,  such  expense 
shall  in  every  other  respect  be  assessed  and 
collected  in  the  same  manner  as  provided 
in  the  case  of  street  improvements.  This 
necessarily  makes  such  sections  in  regard  to 
street  Improvements,  with  the  e^c^ptious 
noted,  a  part  of  section  52  for  that  purpose. 
King  Real  Estate  Association  v.  Portland, 
23  Or.  199,  31  Pac.  482.  These  provisions  of 
the  charter  clearly  require  the  same  notice 
to  be  given  before  constructing  a  sewer  as 
before  improving  a  street  As  stated,  it  is 
not  asserted  by  plaintiffs  tliat  the  provisions 
of  section  20  were  not  complied  with.  How- 
ever, prior  to  the  passage  of  Ordinance  877 
making  an  assessment  for  the  deficit  the 
council,  by  resolutiOH,  caused  the  city  re- 
corder to  publish  the  second  notice  above  set 
forth.  Before  the  publication  of  the  first 
notice,  detailed  specifications  and  plans  or 
maps  were  adopted  and  filed  in  the  office 
of  the  city  recorder,  showing  the  boundaries 
of  this  sewer  system  or  district,  the  streets 
upon  which  the  sewer  mains  were  propose'd 
to  be  constructed,  the  size  of  the  pipe,  the 
property  proposed  to  be  drained,  and  other 
details. 

[2]  The  power  conferred  by  the  charter  to 
assess  the  cost  of  sewer  upon  the  property 
directly  benefited  necessarily  Implies  the  au- 
thority  to  define  the   area  to   be  drained. 


That  which  Is  implied  in  a  statute  Is  as  macb 
a  part  thereof  as  what  is  expressed.  Minard 
V.  Douglas  Ctounty,  9  Or.  206. 

[31  In  adopting  these  plans  or  maps  and 
specifications,  and  prescribing  tlie  limits  of 
the  area  to  be  drained  by  the  sewer,  no  no- 
tice thereof  to  the  taxpayers  was  necessary.- 
Paulson  y.  City  of  Portland,  16  Or.  450,  1» 
Pac.  450,  1  L.  B.  A.  673;  Id.,  149  U.  S.  30,  40, 
13  Sup.  Ct  750,  37  L.  Ed.  637.  The  construc- 
tion of  a  sewer  by  a  city  is  the  exercise  of 
the  police  power  for  the  health  and  cleanll- 
ness^of  the  municipality,  and  such  power  is 
exercised  solely  at  the  legislativti  will.  Tlie 
determination  of  a  territorial  district  to  be 
taxed  for  a  local  improvement  is  within  the 
province  of  legislative  discretion.  Paulson. 
V.  City  of  Portland,  supra,  citing  Wlllard  r. 
Presbury,  14  Wall.  676,  20  L.  Ed.  719;  Spen- 
cer V.  Merchant  125  U.  S.  345,  8S3,  8  Sup. 
Ct  021,  31  L.  Ed.  763. 

[4]  Under  this  charter,  notice  must  be  giv- 
en to  the  taxpayers,  before  an  assessment  for 
the  construction  of  a  sewer  can  be  sustained,, 
as  in  any  other  demand  upon  the  individual 
for  a  portion  of  his  property.  Paulson  v. 
City  of  Portland,  supra.  Where  the  charter 
of  a  city  granting  the  power  to  constmct 
sewers  expresses  the  time  and  manner  of 
giving  notice  thereofi  comi^iance  with  such, 
statute  is  sufficient  to  confer  upon  the  coun- 
cil jurisdiction  to  act  in  the  matter.  The 
mode  of  exercising  the  authority  is  the  meas- 
ure of  power.  2  Elliott  on  Roads  and  Streets,. 
S§  666,  699,  and  TOO.  We  quote  from  the  lat- 
ter part  of  section  699  as  follows:  "The  only 
defensible  rule  Is  that  which  requires  that 
at  some  stage  of  the  proceedings  before  the 
judgment  or  decision  l)ecomea  conclusive  the 
landowners  should  have  notice  and  an  op- 
portunity to  be  heard.  We  do  not  say  that 
he  is  entitled  to  be  heard  on  every  question,, 
but  we  do  lielleve  that  before  the  final  deter- 
mination, be  is  entitled  to  be  beard  upon 
questions  which  vitally  touch  the  validity  of 
the  proceedings.  What  we  mean  is  ttiat  up- 
on such  questions  he  cannot  be  denied  the 
right  to  a  bearing  which  the  organic  law  in- 
tends to  secure  to  every  citizen  before  his- 
property  rights  are  actually  and  materially 
affected.  ♦  *  •"  in  section  700  we  find 
the  following  language  as  to  the  sufficiency 
of  the  notice:  "  •  ♦  •  The  nature  of  the 
notice  and  hearing  may  be  determined  and 
prescribed  by  the  Legislature,  so  long  at  least 
as  no  constitutional  limitations  or  rights  are- 
violated.  The  statute  on  the  subject  must 
be  complied  with  and  any  failure  to  give  the 
statutory  notice  and  hearing  will  usually 
Invalidate  the  assessment.  Where  the  stat- 
ute does  not  prescribe  any  particular  form  or 
time  of  notice,  the  notice  should  be  reasona- 
ble and  given  for  a  reasonable  time,  and  if 
the  time  is  reasonable  and  the  notice  appris- 
es the  interested  parties  of  the  location  and 
nature  of  the  improvement  and  property  to- 
be  assessed,  and,  when  required,  the  tlnie- 
and  place  for  bearing,  it  will  usually  be  suX- 
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fldent  Where  the  statute  Is  specific  It  has 
been  held  that  no  restrictions  or  llmitatl<«s 
can  be  added  by  the  municipality  j  and  it 
has  also  been  held- that  an  agreement  by  city 
officials  that  they  would  give  notice  of  rn- 
t\ire  proceedings  dose  not  bind  the  city  so  as 
to  require  it  to  give  notice  in  addition  to 
that  provided  for  by  statute.  In  some  in- 
stances, however,  ordinances  may  provide 
for  a  certain  notice.  *  *  •"  It  will  be 
seen  that  section  26  prescribes  the  time  and 
manner  of  notice,  and  section  2T  directs  that 
the  notice  must  specify  with  convenient  cer- 
tainty the  sewer  or  street  proposed  to  be 
improved  and  the  kind  of  improvement  to  be 
made.  The  fonn  of  the  notice  is  not  pre- 
scribed therein,  nor  Is  the  time  and  place  for 
hearing  required  to  be  inserted.  From  the 
charter  we  find  that  no  notice  of  ascertain- 
ing and  declaring  the  amount  of  the  assess- 
ment is  required  after  giving  the  notice  as 
a  prerequisite  to  the  construction  of  the 
sewer.  WhUe  the  notice  of  making  the  as- 
sessment and  commanding  all  interested  t>ar- 
ties  to  appear  before  the  councU  and  present 
their  objections,  if  any,  was  published  for 
three  days  in  a  newspaper,  there  was  no  re- 
quirement that  such  action  should  be  taken. 
This  second  notice  was  in  addition  to  that 
mentioned  tn  the  charter,  and  was  In  the 
nature  of  an  extension  of  time  or  superflu- 
ous. The  question  remains:  Was  the  notice 
of  June  Tth  sufficient?  Although- this  ques- 
tion is  only  raised  indirectly  by  the  averment 
in  the  complaint  as  to  the  want  of  notice 
of  a  passage  of  Ordinance  877,  the  point  con- 
tended for  by  plaintiffs*  counsel  in  their  ar- 
gument and  brief  is  that  the  second  notice 
contains  no  description  of  the  property  to  be 


[S]  The  first  notice,  however,  sufficiently 
apprises  the  interested  parties  that  the 
council  proposes  to  construct  apd  establish 
a  sewer  system  at  the  expense  of  the  proper- 
ty owners  within  the  limits  of  such  district 
according  to  the  plans  and  specifications 
adopted,  in  which  the  boundaries  of  the  dis- 
trict are  more  particularly  described,  and 
plainly  referred  to  in  the  notice.  We  think 
this  was  a  sufficient  description  of  the  prop- 
oty  to  be  assessed.  In  the  case  of  Clinton 
V.  City  of  PorOand,  26  Or.  410,  38  Pac.  407, 
it  was  claimed  that,  the  city  charter  having 
IKoTlded  that  the  notice  must  specify  with 
convenient  certainty  the  kind  of  Improve- 
ments to  be  made^  no  reference  could  be  had 
to  any  plans  or  specifications  to  aid  such 
notice.  Mr.  Justice  Moore,  speaking  for 
tlie  court,  at  page  416  of  26  Or.,  at  page  409 
of  38  Pac,  said:  "  »  ♦  «  where  an  ordi- 
nance or  notice,  after  describing  generally 
tbe  kind  of  Improvement  proposed  to  be 
made,  refers  for  a  specific  description  to 
maps,  plans,  specifications,  or  other  details 
of  rach  improvement  on  file  in  a  public  office, 
and  accessible  to  interested  parties,  they 
thereby  become  a  part  of  such  ordinance  or 
notice,  render '  the  description  complete,  and 


comply  with  the  statutory  requirements" — 
citing  Beach  on  Public  Corporations,  t  1182; 
Stone  V.  Cambridge,  6  Custi.  (Mass.)  270; 
I>add  V.  Spencer,  23  Or.  103,  31  Pac  474; 
Becker  v.  City  of  Washington,  94  Mo.  875,  17 
S.  W.  291.  The  plans  and  map  of  tbe  sewer 
system  in  question  were  accessible  to  the 
taxpayers,  and  furnished  information  as  to 
tbe  lines  of  the  sewer  district;  the  bound- 
aries being  marked  and  explained  on  the 
map,  thus:  'V////////////."  This  descrip- 
tion ot  the  property  proposed  to  be  taxed  ren- 
dered the  notice  complete  in  such  respect. 
Rubin  V.  City  of  Salem,  58  Or.  91,  112  Pasc. 
713.  The  provision  contained  In  the  charter 
and  the  notice  given  by  the  city,  pursuant 
thereto,  afTorded  a  reasonable  opportunity 
for  the  Interested  parties  to  make  knd  file  ob- 
jections to  the  passage  of  the  ordinance,  and 
to  have  the  same  heard  by  the  council. 

[C]  Section  32  of  the  charter  makes  pro- 
visions for  an  assessment  of  the  probable 
cost  of  the  improvement,  and  section  48  pro- 
vides for  tbe  assessment  of  a  deficit  when 
the  original  sums  assessed  therefor  are  found 
to  be  insufficient  to  defray  the  cost  there- 
of. No  additional  notice  of  such  -deficit  as- 
sessment is  required  by  the  charter.  Tliis 
is  but  a  completion  of  the  original  assess- 
ment, and  no  further  notice  to  the  taxpayers 
is  necessary  until  that  provided  for  in  sec- 
tton  35. 

[7]  While  It  Is  claimed  that  this  appor- 
tionment was  prematurely  made,  yet  the 
contract  had  been  let  and  the  total  cost  as- 
certained, and  it  does  not  appear  that  there 
is  any  error  In  the  amount,  although  the 
work  had  not  then  been  completed.  The 
deficit  assessment  made  by  Ordinance  877  is 
based  upon  the  same  foundation  as  the  orig- 
inal assessment,  and  it  must  stand  or  fall 
therewith. 

[8]  We  come  now  to  the  Important  ques- 
tion of  making  the  assessment  for  the  ex- 
pense of  the  sewer  upon  the  property  direct- 
ly benefited.  Plaintiffs  allege  that  the  coun- 
cil neglected  to  determine  by  Ordinance  834 
that  their  respective  lots  or  parcels  of  land 
in  the  district  were  "directly  benefited"  by 
the  sewer  or  drain,  and  failed  to  assess  the 
same  according  to,  or  in  proportion  to,  the 
direct  benefits,  but  arbitrarily  assessed  the 
land  in  proportion  to  the  superficial  area. 
In  the  case  of  Beckett  v.  City  of  Portland, 
53  Or.  169,  99  Pac.  669,  the  complaint  was 
on  the  ground  that  the  plaintiffs'  property 
would  not  be  benefited  by  the  sewer  on  ac- 
count of  the  situation  of  the  land,  and  the 
necessity  of  making  deep  tunnels  below  the 
surface  of  the  ground  through  a  watershed 
at  an  Increased  cost.  It  was  held  in  sus- 
taining a  demurrer  to  the  complaint  that 
under  the  charter  of  the  dty  of  Portland  the 
action  of  the  council  in  establishing  a  sewer 
district,  finding  that  tbe  property  situated 
therein  would  be  specially  henefited  by  the 
constrnction  of  the  sewer,  and  ascertaining 
the  amount  of  such-  benefit,  and  making  an 


Digitized  by 


Google 


314 


122  PACIFIC  RBFORTEB 


(Or. 


assessment  therefor,  was  conclusive  on  the 
courts  In  a  collateral  attack,  unless  the  act 
of  the  municipal  body  were  so  unreasonable, 
oppressive,  and  subversive  of  the  rights  of 
.the  citizen  as  to  indicate  an  abuse,  rather 
than  a  legitimate  exercise,  of  the  power — 
citing  many  authorities.  Mr.  Justice  Bean, 
speaking  for  the  court,  states  the  general 
rule  at  page  173  of  63  Or.,  at  page  660  of 
99  Pac,  as  follows:  "•  •  *  Where  a 
municipality  has  authority  to  establish  as- 
sessment districts  and  assess  the  cost  of  con- 
structing sewers  on  property  therein,  it  is 
not  essential  to  the  validity  of  an  assess- 
ment that  the  property  shall  abut  upon  the 
street  or  place  where  the  sewer  is  laid. 
The  question  of  benefits  is  one  of  fact,  and, 
if  it  be  determined  by  the  proper  tribunal 
that  the  property  Is  s];>eclally  benefited  by 
the  construction  of  the  sewer,  an  assessment 
Is  proper  to  tlie  extent  of  such  benefit,  wheth- 
er the  property  is  abutting  or  contiguous  to 
the  Improvement  or  not."  Many  authorities 
are  cited.  In  the  case  at  bar  the  claim 
is  similar  to  the  one  in  the  Beckett  Case. 
The  plaintiffs  do  not  allege  that  their  prop- 
erty cannot  be  drained  into  the  North  Salem 
sewer,  but  they  base  their  claim  on  the  gen- 
eral assertion  that  their  lands  will  not  be 
benefited  thereby,  and  with  the  additional 
averment  that  some  of  their  number  already 
Iiave  their  property  connected  with,  and 
amply  drained  by,  certain  sewers  construct- 
ed through  the  city  by  the  state  of  Oregon. 
A  general  objection  that  such  an  assessment 
Is  not  made  according  to  benefits  is  insuffi- 
cient. Hughes  V.  City  of  Portland,  53  Or. 
370,  391,  100  Pac.  942. 

[I]  The  necessity  and  propriety  of  laying 
this  sewer,  except  in  the  case  of  fraud  or 
want  of  authority,  was  a  question  for  the 
exclusive  determination  of  the  common  coun- 
cil. Applegate  v.  City  of  Portland,  63  Or. 
662,  99  Pac.  890. 

[10]  It  was  Incumbent  upon  the  parties  in- 
terested to  have  acted  promptly,  making 
their  objections  to  thie  council  and  specify- 
ing the  reason  why  their  property  would  not 
be  benefited  by  the  sewer,  or  wherein  the 
assessment  would  be  unjust  and  oppressive, 
and  then,  if  the  council  had  failed  to  give 
a  proper  hearing,  their  action  could  have 
been  reviewed.  This  remedy  was  adequate. 
Hughes  V.  City  of  Portland,  63  Or.  380,  100 
Pac.  942;  Mlchell  v.  City  of  Portland,  53 
Or.  548,  99  Pac.  881,  101  Pac.  388. 

No  objections  having  been  made  to  the 
Improvement  In  question,  until  after  the  or- 
dinance providing  for  the  construction  of 
the  sewer  and  the  apportionment  of  the 
expense  was  passed,  and  the  contract  for 
the  construction  let,  and  the  work  partially 
performed,  any  Irregularities  occurring  in 
the  proceedings  for  such  an  improvement 
after  the  common  council  had  acquired  ju- 
risdiction should  not  be  considered  in  a  suit 
to  avoid  the  entire  assessment.  Clinton  v. 
Portland,  supra,  at  page  419  of  26  Or.,  38 


Pac.  407;  Houck  t.  City  of  Bosebnrg,  66  Or. 
238,  108  Pac.  186. 

[t1]  In  such  a  case,  where  the  property 
owners  have  had  notice  and  an  opportunity 
to  be  heard  in  regard  to  an  assessment  for 
a  public  improvement,  a  court  of  equity  will 
not  grant  relief  against  such  assessment  as 
unequal,  where  they  failed  to  appear  and 
make  their  objection  at  the  proper  time. 
Wilson  V.  Salem,  24  Or.  504,  34  Pac.  9,  691. 

[12]  It  is  contended  by  counsel  for  plain- 
tiffs that  Ordinance  834  did  not  assess  the 
estimated  cost  of  the  sewer  upon  the  prop- 
erty "directly  ben^ted"  as  required  by  the 
charter,  but  merely  made  the  assees^ient 
ui>on  the  property  "benefited."  Wtille  the  or- 
dinance does  not  contain  the  word  "directly" 
in  this  connection,  it  recites  tliat  the  land 
assessed  is  drained  by  the  sewer  which 
shows  that  It  is  directly  benefited. 

[1 3]  It  is  objected  that  the  assessment  was 
made  according  to  the  superficial  area.  An 
assessment  made  according  to  the  area  is 
generally  regarded  as  a  Just  means  of  ap- 
portioning the  special  benefits,  particnlarly 
in  the  case  of  sewers,  and  is  upheld  in  a 
proper  case  upon  the  same  principle  that 
upholds  frontage  assessments.  2  Elliott  on 
Roads  and  Streets,  {  688.  An  assessment 
under  the  rule  of  benefits  Is  not  necessarily 
vltlated  by  an  assessment  according  to  area 
or  frontage.  Hamilton  on  Special  Assess- 
ments, §  481.  "A  finding  by  the  equalizing 
board  that  the  lots  affected  'are  specially 
benefited,  and  shall  be  assessed  for  the  fall 
cost  of  construction  of  such  sewers  accord- 
ing to  their  foot  frontage,'  although  informal, 
does  not  invalidate  the  assessment,  as  the 
finding  that  the  property  is  specially  bene- 
fited, and  should  be  assessed  as  stated.  Is  tan- 
tamount to  a  statement  that  the  benefits  are 
equal  and  uniform."  Hamilton  on  Special 
Assessments,  {  605. 

[14]  Passing  to  the  merits  of  tlie  contro- 
versy as  shown  by  the  evidence  In  the  case, 
it  is  contended  that  this  sewer  system  is  not 
beneficial  for  the  reason  that  -the  water 
mains  have  not  yet  been  extended  to  that 
portion  of  the  city.  The  fact  that  the  land 
will  not  receive  as  great  a  benefit  from  the 
sewer  as  It  would  if  the  mains  of  the  city 
waterworks  were  extended  along  the  streets 
upon  which  the  land  to  be  assessed  is  sit- 
uated does  not  prevent  an  assessment  for 
such  Improvements,  if  it,  in  fact,  does  confer 
a  benefit.  1  Page  and  Jones,  Taxation  by 
Assessment,  {  324. 

[15]  The  action  of  the  conncil  in  defining 
the  lines  of  the  sewer  system  was,  In  effect, 
a  determination  of  what  property  would  be 
directly  benefited  by  the  sewer.  It  is  not 
Intended  to  suggest  that  the  city  could  arbi- 
trarily, or  in  any  manner,  include  in  such 
system  property  which  would  not  in  fact  be 
so  benefited,  or  make  a  levy  substantially  in 
excess  of  such  benefits.  Kadderly  v.  Port- 
land, 44  Or.  118,  155,  74  Pac.  710.  75  Pac. 
222;    Strout  v.  City  of  Portland,  26  Or.  294, 
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38  Pac.  126.  The  eridence  shows  that  all  the 
land  embraced  within  these  limits  can  be 
drained  by  this  system.  It  does  not  appear 
from  the  evidence  that  these  tracts  are  not 
enhanced  in  value  to  the  fall  amount  of  the 
tax,  or  that  the  assessment  is  unjust  or  op- 
piesslre.  It  will  not  be  assumed,  nor  is  it 
shown,  that  the  city  council  did  not  have 
full  knowledge  of  the  topography  and  value 
of  the  land,  and  all  the  circumstances  touch- 
ing the  matter  of  benefits,  or  did  not  take 
the  same  into  consideration  in  making  the 
apportionment  of  the  expense  of  the  sewer. 

[II]  Objection  Is  made  that  the  expense 
was  Incurred  for  main  or  trunk  sewers,  and 
that  the  ordinance  does  not  provide  that  the 
plaintiffs  shall  have  a  right  to  attach  to  the 
sewer.  We  think  this  claim  Is  without  foun- 
dation. The  whole  purport  of  the  ordinance 
is  to  construct  a  sewer  system  to  drain  the 
property  of  plaintiffs  in  this  district,  ahd 
for  that  purpose  branch  sewer  connections 
were  pnt  in  at  various  street  Intersections 
and  other  places  into  which  lateral  sewers 
could  be  discharged.  4  Dillon  on  Municipal 
Corporations,  {  1460.  When  the  system  is 
completed,  there  can  be  no  doubt  but  that 
the  owners  of  the  realty  which  has  been 
assessed  to  pay  for  the  system  will  have  a 
right  to  attach  thereto.  1  Page  and  Jones 
on  Taxation  by  Assessment,  §  563 ;  Snydack- 
«x  V.  Village  of  West  Hammond,  225  111.  164, 
80  N.  E.  93. 

[17]  Under  some  statutes,  the  cost  of  a 
main  or  trunk  sewer  which  is  intended  to 
connect  with  lateral  sewers  and  thus  drain  a 
wide  area  must  be  assessed  upon  all  the 
property  drained  by  the  laterals.  Page  and 
Jones,  Taxation  \iy  Assessment,  §§  327,  563. 
See,  also,  South  Highland  Land  &  Improve- 
ment Co.  V.  Kansas  City,  172  Mo.  523,  72 
S.  W.  944.  In  order  to  receive  a  benefit  from 
a  public  improvement,  land  need  not  abut 
or  front  thereon,  in  the  absence  of  a  deter- 
mination by  the  Legislature  or  under  au- 
thority of  tiie  statute  that  only  the  abutting 
or  fronting  property  is  benefited.  According- 
ly nonabntting  land  may  be  benefited  by  the 
constructiOB  of  a  sewer.  Page  and  Jones  on 
Taxation  by  Assessment,  {{  619,  620.  In 
Blch  T.  aty  of  Chicago,  152  IlL  18,  38  N.  E. 
256,  it  was  held  that  in  a  special  assessment 
for  a  sewer  it  is  not  essential  that  the  prop- 
erty assessed  be  contiguous  or  abutting  upon 
the  improvement,  if  it  Is  presently  and  spe- 
cially benefited.  Evidence  that  the  market 
valne  of  the  property  will  be  Increased  in 
consequence  of  the  improvement  is  sufficient 
to  establish  special  benefit.  4  Dillon  on  Mu- 
nldpal  Corporations.  §  1460. 

[It]  It  Is  complained  that  a  portion  of  the 
property  taxed  is  unplatted  acreage  tracts. 
Mr.  EUiott  In  his  work  on  Roads  and  Streets, 
I  672,  announces  the  rule  t>hat  property  de- 
voted to  agricultural  purposes,  unless  ex- 
empted by  Constttntion  or  statute,  is  subject 
to  special  assessment  for  special  benefit. 
And  a  statute  providing  for  an  assessment 


of  each  and  every  lot  has  been  held  to  in- 
clude a  tract  of  unplatted  land.  Several 
of  the  plaintiffs  and  their  witnesses,  other 
than  those  who  stated  that  their  property 
was  connected  with  a  sewer,  testified  much 
to  the  same  effect  as  the  following,  given  by 
one  of  the  plaintiffs,  Mr.  George  H.  Stod- 
dard. The  latter,  after  stating  the  number 
of  acres  he  owned,  its  location  and  the 
amount  of  his  assessment,  to  the  question, 
"What  is  the  fact,  Mr.  Stoddard,  about  your 
property  being  benefited  as  much  as  the 
amount  of  asse.^sment  against  It  by  this  new 
sewer?"  answered:  "I  am  unable  to  detect 
it  will  be  any  benefit  to  me  at  all  whatever." 
And  to  the  question,  "Why?"  he  answered: 
"Well,  for  the  reason,  in  the  first  place,  they 
haven't  any  water  there.  In  the  second 
place,  the  benefits,  the  cost  of  making  this 
Improvement,  is  much  in  excess  of  the  bene- 
fit to  be  derived  even  though  I  was  to  con- 
nect. I  only  have  one  house."  No  state- 
ment is  made  by  any  of  the  plaintiffs'  wit- 
nesses as  to  the  value  of  the  property  before 
the  improvement  compared  with  the  value 
thereafter,  and  no  facts  are  stated  showing 
an  inequality  of  assessment  between  the  dif- 
ferent property  owners.  Their  cAmplalnt  is 
based  largely  upon  their  opinion  as  to  the 
advisability  of  making  the  Improvement  The 
evidence  of  experienced  engineers  and  others 
who  testified  on  behalf  of  defendant  Is  to  the 
effect  that  the  sewer  system  is  practical  and 
sufficient  to  drain  all  the  area  comprised  in 
the  limits  of  the  district  described  on  the 
map  contained  in  the  record,  and  that,  when 
the  system  is  completed  by  the  construction 
of  necessary  laterals,  the  expense,  so  far  as 
the  location  is  concerned,  will  be  practically 
equal. 

[II]  Plaintiffs  E.  F.  Rogers,  Caroline  Mor- 
ton, Nettle  G.  Morton,  H.  V.  Doe,  J.  F.  Mc- 
Donald, Cecilia  Knapp,  Linda  A.  Cotterman, 
and  W.  W.  Walker  show  by  their  evidence 
that  their  property  was  prior  to  the  estab- 
lishment of  this  drain  provided  with  a  sewer 
constructed  across  their  land  by  the  state 
of  Oregon;  that  they  have  a  right  to  con- 
nect with  the  latter,  and  that  most  of  them 
have  so  connected  at  considerable  expense; 
and  that  this  sewer  already  constructed, 
which  was  authorized  by  the  city.  Is  suffi- 
cient to  drain  all  their  property.  There  is  a 
clause  in  each  of  the  deeds  for  the  right  of 
way  for  the  state  sewer,  given  to  the  state 
of  Oregon  by  these  plaintiffs,  which  Is  simi- 
lar to  the  following:  "In  consideration  of  the 
rights  hereby  conveyed  by  said  Linda  E.  A. 
Cotterman  and  Owen  Cotterman,  her  hus- 
band, they  shall  have  the  right  to  make  con- 
nections with  said  sewer  at  the  places  and 
in  the  manner  designated,  within  said  prem- 
ises, by  the  Oregon  State  Board  of  Agricul- 
ture, acting  for  and  on  t>ehalf  of  said  state, 
which  connections  shall  be  used  only  for  the 
lands  of  said  grantors  crossed  by  said  sewer." 
If  land  is  drained  sufficiently  by  existing 
sewers  authorized  by  the  municipality,  no  as- 
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sessment  can  be  levied  for  the  construction 
of  a  new  sewer,  wben  no  benefit  to  tbe 
realty  is  derived  therefrom.  1  Page  and 
Jones  on  Taxation  by  Assessment,  H  387, 
563;  Potter  v.  Village 'of  Norwood,  21  Ohio 
Cir.  Ct.  Rep.  461.  Tbe  property  of  these 
last-named  plaintiffs  was  not  benefited  by 
the  sewer,  and  tbe  municipal  officers  were 
without  authority  to  assess  the  expense 
thereof  upon  the  same.  To  this  extent  the 
assessment  should  be  canceled. 

The  decree  of  the  lower  court  should  be 
modified  so  as  to  sustain  both  the  original 
and  deficit  assessments,  with  the  exception 
above  noted;   and  it  is  so  ordered. 

MOORE  and  BURNETT,  33.,  took  no  part 
In  tbe  consideration  of  this  case. 


«8  Wash.  49) 

MORDICOTT  et  al.  v.   CALDWELL   et   al. 

(Supreme    Court   of    WasbinEton.      April    4, 
1912.) 

Appeai.  and  Erboe  (S  895*)— Tbiai,  Db 
Novo  IN  Suit  ■  in  Equitt— Findings  of 
Jury. 

The  findings  of  the  jury  in  a  suit  in  eq- 
uity are  advisory  only  to  the  trial  court,  and 
on  a  trial  de  novo  in  the  Supreme  Court  are 
also  advisory  only.' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3645-3648;    Dec.  Dig.  $ 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  Addle  Mordlcott  and  others 
against  J.  E.  R.  Caldwell  and  others.  From 
a  Judgment  granting  insufficient  relief,  both 
parties  appeal.    Affirmed. 

Stallcup  &  Keyes,  of  Tacoma,  for  appel- 
lants. H.  W.  I/ueders  and  Jas.  W.  Ander- 
son, both  of  Tacoma,  for  respondents. 

PER  CURIAM.  Stripped  of  all  redundant 
matter  and  not  noticing  the  circuitous  plead- 
ings in  tbe  case,  this  is  one  of  those  cases 
where  the  old  and  Incompetent,  recognizing 
an  inability  to  longer  successfully  cope  with 
the  problems  of  life,  seek  an  asylum  by  deed- 
ing their  property  to  some  younger  and  more 
virile  person,  in  return  for  a  promise  of  pro- 
tection and  care  and  maintenance  during  the 
life  of  tbe  grantor.  Tbe  merits  in  this  case 
depend  upon  the  question  whether  or  not  the 
obligations  entered  into  were  faithfully  ex- 
ecuted and  performed.  A  Jury  was  impanel- 
ed as  advisory  to  tbe  court  upon  the  ti;ial, 
and  decree  was  made,  among  other  things, 
that  the  deed,  which  was  the  foundation  of 
the  action,  should  be  canceled  and  held  for 
naught;  that  the  plalntifFs  should  pay  to  the 
defendant  Alfaretta  Walte  the  sum  of  $100, 
with  interest  at  6  per  cent,  from  a  certain 
date,  and  that  said  defendant  should  have  a 
lien  on  said  land  to  secure  the  payment  of 
said  sum  of  $100  with  Interest,  etc.;    that 


certain  other  minor  directions  be  made,  and 
that  neither  party  should  recover  costs.  The 
court  was  unable  by  its  decree  to  satisfy  ei- 
ther the  plaintiffs  or  defendants,  both  appeal- 
ing from  the  Judgment,  tbe  defendants  eon- 
tending  that  the  deed  should  not  have  been 
declared  void,  and  the  plaintiffs  contending 
that  the  Judgment  for  $100  and  some  other 
minor  provisions  in  favor  of  the  defendants 
were  not  Justified  by  tbe  testimony  in  the 
case. 

This  record  is  a  long  one,  and  we  have  ex- 
amined it  with  great  particularity;  and  while 
at  times  the  issues  seem  to  have  been  some- 
what obscured,  and  the  special  findings  of 
the  Jury  somewhat  conflicting,  yet  tbe  Jury 
did  find  specially  that  David  Day  conveyed 
to  Alfaretta  Walte  tbe  property  in  dispute  in 
consideration  of  ber  offering  to  take  car«  of 
and  provide  for  him  during  ids  life,  and  'that 
since  Alfaretta  Waite  went  onto  the  prem- 
ises in  dispute  she  had  not  taken  care  of  and 
provided  for  David  Day  in  a  suitable  man- 
ner and  treated  him  as  she  should,  assuming 
that  he  conveyed  to  her  the  land  in  contro- 
versy as  a  consideration  for  her  caring  for 
and  providing  for  him  during  bis  life. 

The  Jury  also  found  the  reasonable  rental 
value  of  the  land.  This  case  comes  before 
us  de  novo,  for,  while  the  findings  of  tbe  Jury 
were  advisory  to  the  trial  court,  they  are  al- 
so advisory  only  to  this  court.  From  an  ex- 
amination of  the  record  we  are  satisfied  that 
no  good  purpose  would  be  subserved  by  send- 
ing this  case  back  for  a  new  trial,  and  we 
are  not  authorized  under  the  testimony  in 
tbe  case  to  reverse  the  Judgment  of  the  low- 
er court  The  Judgment  places  the  parties  as 
nearly  in  the  position  which  they  occupied 
before  entering  into  the  contract  as  it  Is  pos- 
sible to  place  them.  We  think  the  court  look- 
ed closely  at  the  equities  of  both  parties  to 
the  action,  and  that  substantial  Justice  was 
done  by  tbe  decree. 

The  Judgment  is  therefore  affirmed. 


(68  Wash.  1) 

TRAVIS  V.  SCHNEBLT. 

(Supreme  Court  of  Washington.    March  28, 
1912.) 

1.  Breach  op  Mabsiaoe  Promise  (8  9*) — 
Contract  of  Mabriaok  —  Modification  — 
Obligations  of  Parties. 

Where  performance  of  an  engagement  of 
marriage  entered  Into  when  the  parties  thereto 
were  healthy  was  postponed  from  time  to  time 
to  await  the  recovery  of  the  woman,  becoming 
sick  through  no  fault  of  either  party,  the  en- 
gagement was  modified,  and  impoaed  on  the 
man  the  duty  to  wait  a  reasonable  time  for  her 
recovery  before  terminating  the  engagement. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  §f  16,  16;  Dec 
Dig.  {  9.*1 

2.  Breach  of  Marriage  Prouisb  (i  13*) — 
Contracts— Defenses. 

A  man  who  enters  into  an  agreement  of 
marriage  with  a  healthy  vroman  may  defend  an 
action  by  her  for  breach  of  marriage  promise 


•For  oilier  canes  aee  same  topic  and  section  NUMBBS  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  SorlM  &  Sep'r  ladeses 


Digitized  by  vjOOQIC 


WasiL) 


TKAYIS  T.  SCHXKBLT 


817 


b;  proTlng  that  ahiM  the  engagement  ah*  haa 
become  an  invalid. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
llarriaee  Promise,  Cent.  Dig.  f!  4-10;  Dec 
Dig.  {  13.»1 

8.  Breach  or  Mabuaok  Pboiosk  (I  35*)— 

EviOSnCE— IH8TBU0TI0N& 

Where,  in  an  action  for  breach  of  marriage 
promise,  defendant  pleaded  and  prored  that 
plaintiff's.  long<-continued  illness  unfitted  her 
for  the  marriage  relation,  and  that  she  had  be- 
come a  confirmed  invalid,  and  that  she  was  in 
good  health,  free  from  physical  ailments  at 
the  time  of  the  engagement,  and  that  perform- 
ance thereof  waa  postponed  from  time  to  tinie 
to  wait  for  her  recovery,  the  refusal  to  charge 
that  defendant  was  not  required  to  wait  an  un- 
reasonable length  of  time  for  plaintiff  to  re- 
cover, and,  if  he  waited  a  reasonable  time  and 
she  did  not  recover,  he  could  withdraw  from 
the  engagement,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  <  51:  Dec  Dig. 
|35.«] 

Department  2.  Appeal  from  Superior 
Court,  Qarfleld  Connty;  Henry  W.  Canfleld, 
Jodge. 

Action  by  Ida  M.  Travis  against  Andrew 
R.  Schnebly.  Ftom  a  Judgment  for  plain- 
tiff, defendant  appeals.'  Reversed  and  re- 
manded. 

3.  L.  Sharpsteln  and  E.  V.  Euykendall,  for 
appellant  Cain  &  Hurspool  and  John  C. 
Applewhite,  for  respondent.. 

CROW,  J.  Action  by  Ida  M.  Travis  against 
Andrew  R.  Schnebly  to  recover  damages  for 
an  alleged  breach  of  promise  to  marry.  From 
a  ludgment  In  her  favor,  the  defendant  has 
appealed. 

Respondent  alleged  that  tn  October,  1904, 
she  and  appellant  promised  to  marry  each 
other  within  a  reasonable  time ',  that  she  has 
beei  ready  and  willing  to  marry  appellant; 
that  In  December,  1907,  she  made  prepara- 
tions for  their  marriage ;  that,  at  appellant's 
reqoest,  postponements  were  made  until  the 
spring  of  1908,  and  the  faU  of  1908,  but  that 
he  failed  and  refosed  to  marry  her,  though 
requested  so  to  do.  Appellant  admitted  the 
original  agreement,  but  denied  other  allega- 
tions «t  tbe  complaint.  For  his  first  affirm- 
ative defense  he  alleged  that  subseqaently 
they  mnlnally  agreed  that  each  of  them 
should  be  rtieased-  from  the  promise,  that 
appellant  might  be  at  liberty  to  marry  any 
other  pereon,  and  that  In  reliance  upon  that 
agreement  he  married  his  present  wife.  For 
a  second  affirmative  defense  be  alleged  "that 
subsequently  to  the  time  when  plaintiff  and 
defmdant  became  engaged  to  marry  each 
other  the  plaintiff  became  afflicted  or  was 
discovered  to  be  afflicted  with  a  certain  ail- 
ment or  disease  or  weakened  physical  con- 
dition, commonly  known  and  described  as  a 
'floating  kidney,'  the  tendency  of  which  is 
to  render  a  woman-  so  afflicted  therewith  ner- 
vous, irritable,  and  weak,  and  to  greatly  in- 
crease the  danger  above  the  danger  ordi- 
Barily  Incurred  by  entering  into  the  mar- 
riage relation  and  becoming  a  mother,  and 


.that  defendant  la  natnraRy  of  a  nervous  tem- 
perament and  condition,  and  that  because 
of  the  said  condition  of  plaintiff  an  opera- 
tion was  jperformed  upon  plaintiff,  which 
operation  did  not  cure  her,  and  she  continued 
in  111  health  thereafter,  and  because  of  the 
lack  of  physical  ability  and  strength  on  the 
part  of  the  plaintiff  accruing  and  develop- 
ing subsequently  to  the  engagement  of  plain- 
tiff and  defendant  the  marriage  of  plaintiff 
and  defendant  was  from  time  to  time  post- 
poned, and  that,  because  thereof,  the  de- 
fendant in  good  faith  requested  the  plain- 
tiff to  be  rele&sed  ttierefrom,  and  that  de- 
fendant understood  and  was  led  to  believe 
by  the  plaintiff  that  she  agreed  thereto,  and 
that  because  of  all  of  the  aforesaid  things 
the  defendant,  acting  in  good  faith,  ceased 
his  attentions  to  the  plaintiff,  and  subse- 
quently entered  into  the  marriage  relation 
with  his  present  wife."  To  this  defense  re- 
spondent replied  as  follows :  "Replying  to  the 
matters  and  things  set  forth  in  defendant's 
second,  further,  and  separate  answer  and  de- 
fense herein,  plaintiff  admits  that  subse- 
quent to  her  engagement  with  defendant  she 
was  afflicted  with  a  certain  ailment  common- 
ly known  as  a  'floating  kidney,'  and  alleges 
that  long  prior  to  the  breaking  of  said  en- 
gagement by  defendant  she  was  operated 
upon  for  said  ailment,  and  wholly  and  per- 
manently cured,  and  plaintiff  denies  all  the 
other  allegations  in  said  second  further  an- 
swer and  defense  contained." 

On  the  trial  it  was  conceded  that  the  orig- 
inal promise  was  made  In  October,  1904; 
that  respondent  was  then  In  good  health; 
that  subsequently  she  was  afflicted  as  alleged, 
and  that  she  was  operated  upon  in  the  city 
of  Spokane  during  the  year  1905,  and  was 
treated  for  some  time  thereafter.  Respond- 
ent Introduced  evidence  tending  to  show  a 
complete  recovery;  while  evidence  intro- 
duced by  appellant'  tended  to  sustain  his  con- 
tentions that  she  had  never  recovered,  and 
that  she  was  unfit  to  enter  the  marriage  re- 
lation. Appellant  in  substance  testified  that 
he  and  respondent  became  engaged  in  Octo- 
ber, 1904 ;  that  her  health  was  then  good ; 
that  she  became  ill  in  the  spring  of  1905; 
that  be  learned  of  her  Illness  In  February 
or  March;  tliat  she  went  to  Spokane  for 
an  operation  and  treatment;  that  he  next 
saw  her  in  September,  1905 ;  that  she  was 
then  in  bad  health,  being  confined  to  her 
bed  a  portion  of  the  time;  that  later  in  the 
fall  she  was  suffering  from  nervous  prostra- 
tion, and  stated  that  she  had  consulted  a 
physician,  who  said  she  would  have  to  un- 
dergo another  operation ;  that  appellant  saw 
her  five  or  six  times  during  the  winter  of 
1906  and  1906;  that  he  noct  saw  her  in 
the  tall  of  1909;  that  she  was  then  sick; 
that  be  did  not  see  her  from  the  fall  of  1906 
until  the  spring  of  1907,  at  which  time  she 
was  apparently  better,  and  thought  she  would 
get  well;  that  he  then  told  her  they  might  as 
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well  get  married ;  that  she  said  the  next  fall 
•would  suit  her,  but  that  no  date  was  then 
fixed ;  that  In  the  fall  he '  suggested  they 
get  married  early  In  March,  1908;  that  In 
March,  1908,  her  health  was  not  good;  that 
he  next  saw  her  In  June,  1908;  that  she 
then  said  her  health  was  such  they  had 
better  call  the  engagement  off;  that  he  said 
he  would  wait  until  fall;  that  he  did  so; 
that  he  talked  with  her  In  September,  1908, 
at  which  time  she  said  she  would  rather  he 
would  wait  until  spring ;  that  he  •  said  he 
would  do  the  best  he  could;  that  he  did 
w&lt  until  spring;  that  he  saw  her  In  Feb- 
ruary, 1909;  that  they  again  discussed  her 
health  which  was  no  better;  that  she 
thought  they  should  wait  until  Call;  that 
he  then  said  he  had  waited  as  long  as  he 
could;  and  that  they  had  better  call  the 
engagement  off.  Appellant  thereafter  mar- 
ried his  present  wife,  and  this  suit  was  com- 
menced. 

This  evidence,  If  true,  shows  that  respond- 
ent's 111  health,  Incurred  after  the  engage- 
ment, was  the  sole  cause  of  numerous  de- 
lays, covering  a  period  of  more  than  three 
years.  Appellant's  contentions  on  this  ap- 
peal are  all  predicated  upon  instructions  giv- 
en and  refused.  We  only  find  it  necessary 
to  consider  his  assignment  that  the  trial 
Judge  erred  in  refusing  his  requested  instruc- 
tion Ko.  9,  which  reads  as  follows:  "If, 
after  plaintiff  and  defendant  became  engaged 
the  plaintiff  became  too  ill  to  enter  into  the 
marriage  relation,  the  defendant  would  not 
be  required  to  wait  an  unreasonable  length 
of  time  for  her  to  recover,  and  If  you  find 
from  the  evidence  that  she  was  thus  111,  and 
that  defendant  waited  as  long  as  was  rea- 
sonable under  all  the  circumstances  for  her 
to  recover,  and  she  had  not  recovered,  then 
he  had  a  perfect  right  to  withdraw  from 
the  engagement,  and  your  verdict  should 
be  for  the  defendant"  This  Instruction 
should  have  been  given.  Its  refusal  consti- 
tuted reversible  error. 

[1]  When  the  parties  first  entered  Into 
their  mutual  agreement  to  marry,  plaintiff, 
as  far  as  known,  was  a  strong  and  healthy 
woman  free  from  any  physical  ailments  or 
diseases.  Shortly  thereafter,  without  fault 
of  either  of  the  parties,  she  became  ill,  and 
was  compelled  to  submit  to  a  surgical  oper- 
ation, and  for  a  long  period  of  time  continue 
under  medical  treatment.  Appellant  con- 
tracted to  marry  a  healthy  woman,  and  not 
an  invalid.  When  It  became  manifest  that 
by  reason  of  poor  health  she  could  not  mar- 
ry, postponements  were  made  awaiting  her 
recovery.  This  constituted  a  modification 
of  the  original  contract,  and  imposed  upon 
appellant  the  duty  to  wait  a  reasonable  time 
for  her  recovery.  The  agreement  still  con- 
templated that  appellant  was  to  marry  a 
healthy  woman.  He  at  no  time  agreed  to 
marry  an  invalid,  although  he  did  agree  to 
wait  a  reasonable  time. 

[2]  111  health  of  one  party,  contracted  with- 


out his  or  her  fault,  after  the  original  prom- 
ise to  marry,  is  a  defense  available  to  the 
other  party  in  an  action  for  breach  of  prom- 
ise. A  man  who  has  only  agreed  to  marry 
a  healthy  woman  should  not  be  compelled 
to  accept  heir  as  his  wife  should  she  become 
an  invalid  before  marriage.  In  Gring  v. 
Lercb,  112  Pa.  244,  250,  3  Atl.  841,  843  (56 
Am.  Rep.  314),  the  court  said:  "A  man  does 
not  court  and  marry  a  woman  for  the  mere 
pleasure  of  paying  for  her  board  and  wash- 
ing. He  expects  and  is  entitled  to  something 
in  return,  and,  If  the  woman  with  whom 
he  contracts  be  incapable  by  reason  of  a 
natural  impediment  of  giving  him  the  com- 
fort and  satisfaction  to  which  as  a  married 
man  he  would  be  entitled,  there  is  a  fail- 
ure of  the  moving  consideration  of  such  con- 
tract, and  no  court  ought  to  enforce  It  by 
giving  damages  for  Its  breach." 

[3]  Appellant  contended  that  respondent's 
long-continued  Illness  unfitted  her  for  the 
marriage  relation;  that  she  had  become  a 
confirmed  Invalid;  that  she  never  recovered 
her  health ;  and  that  be  should  not  be  held 
in  damages.  He  also  Introduced  evidence 
which,  although  disputed.  If  accepted  as  true, 
was  sufficient  to  sustain  these  contentions. 
It  was  for  the  jury  to  determine  whether 
respondent's  health  was  in  fact  restored,  and 
whether  appellant  had  waited  a  reasonable 
time  for  her  recovery.  This  is  not  an  action 
in  which  a  defendant  Is  pleading  his  own 
illness  as  a  defense,  but  one  in  which,  ac- 
cording to  his  contention,  he  is  called  upon 
to  marry  an  invalid  who  was  a  healthy  wo- 
man when  the  original  contract  was  made. 
Under  such  a  state  of  facts,  if  proven  to  the 
satisfaction' of  the  Jury,  a  defendant  should 
not  be  held  liable  for  damages.  This  case 
in  Its  facts  differs  materially  from  that  of 
Grover  v.  Zook,  44  Wash.  489,  87  Pac.  638, 
7  L.  R.  A.  (N.  S.)  582,  120  Am.  St.  Rep. 
1012,  12  Ann.  Cas.  192.  We  have  made  an 
exhaustive  examination  of  the  authorities, 
but  find  no  similar  case.  Here  we  have  a 
plaintiff  who,  according  to  appellant's  con- 
tention, was  well  and  hearty  when  be  agreed 
to  marry  her,  but  who  had  the  misfortune 
to  Incur  a  serious  and  perhaps  permanent 
Illness  which  impaired  her  physical  vigor 
and  unfitted  her  for  becoming  a  helpmeet 
to  her  husband.  Tet  she  insists  that  he 
should  either  marry  her  or  respond  in  dam- 
ages. "So  court  should  Impose  any  such  ol>- 
Ugation  upon  him.  Respondent  has  been 
unfortunate,  but  that  is  not  appellant's  fault. 
It  must  be  presumed  that  he  would  not  have 
entered  Into  the  agreement  could  he  have 
foreseen  the  unfortunate  condition  Into 
which  she  has  fallen  relative  to  her  health. 
To  award  damages  for  his  refusal  to  there- 
after marry  her  would  be  to  make  for  him 
a  contract  which  he  himself  neither  made 
nor  intended  to  make.  If  her  Illness  bad 
existed  prior  to  his  promise  and  he  had  been 
aware  of  the  same,  a  different  question 
would  be   presented,   but  It  did  not  then 
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oist  Appellant  was  entitled  to  have  bis 
evidoice  Bubmltted  to  tbe  Jury  witb  tbe 
instmctlon  requested. 

Tbe  Judgment  Is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

DUNBAR,  C.  J.,  and  CHADWICK,  MOE- 
BIS,  and  £LLIS,  JJ.,  concur. 


(«;  Wuh.  «73) 

ALASKA  BANKING  &  SAFE  DEPOSIT  CO. 

V.  SIMMONS  et  ux. 

(Supreme   Court  of  Washington.     March  28, 

1912.) 

1.  Pabtnebseip     (t    242*) —Dissolution — 
Evidence. 

In  an  action  on  a  note  given  by  a  partner- 
•hip,  evidence  examined,  and  held  to  show  tliat 
a  member  of  the  firm  had  not  withdrawn  from 
the  partnership  before  the  making  of  the  qote, 
and  hence  that  he  was  liable  thereon. 

[Ed.  Note. — For  other  cases,  see  Partner- 
ship. Gent.  Die  §i  500-S08;   Dec.  Dig.  S  242.*] 

2.  Pabtnkbship  ({  259*)  —  DissoLirnoN  — 
Fbesuiiftion. 

A  partnership  is  presumed  to  continue  un- 
til its  dissolution  is  proved. 

[ted.  Note. — For  other  cases,  see  Partner- 
ship, Cent.  Dig.  |  699;    Dec.  Dig.  f  259.*] 

3.  Husband  and  "Wins  (|  270*)— Community 
Pbopebtt- Judgments  Against. 

A  judgment  "enforceable  out  of  the  sep- 
arate and  community  property  of  S."  is  not 
against  tbe  wife  of  S..  or  her  interest  in  the 
community  property,  and  cannot  be  attacked 
by  her. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §  615;  Dec.  Dig.  {  270.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;   Boyd  J.  Tallman,  Judge. 

Action  by  tbe  Alaska  Banking  &  Safe  De- 
posit Company  against  D.  W.  Simmons  and 
others.  From  a  Judgment  for  plaintiff,  D. 
W.  Simmons  and  wife  appeal.    Affirmed. 

C.  Hi  Winders,  for  appellants.  Bogle,  Mer- 
ritt  ft  Bogle,  for  respondent 

PARKER,  J.  This  Is  an  action  to  recover 
a  balance  due  upon  a  promissory  note  exe- 
cuted and  delivered  to  tbe  plaintiff,  Alaska 
Banking  &  Safe  Deposit  Company,  on  Sep- 
tember 6,  1907,'  by  Irvine,  Leslie  &  Co.,  a 
partnership,  which  tbe  plaintiff  alleges  con- 
sisted of  Richard  Irvine,  R.  O.  Leslie,  and 
D.  W.  Simmons,  at  the  time  of  tbe  execution 
of  tbe  note.  Nellie  E.  Simmons,  the  wife 
of  D.  W.  Simmons,  was  made  a  defendant 
with  a  view  to  establishing  the  debt  evidenc- 
ed by  tbe  note  as  a  community  debt  of  Sim- 
mons and  wife,  as  well  as  a  separate  debt 
of  tbe  members  of  the  partnership.  A  trial 
before  tbe  conrt  without  a  Jury  resulted  in 
findings  and  Judgment  against  tbe  partner- 
ship and  its  members,  including  D.  W.  Sim- 
mons, for  tbe  balance  due  upon  the  note, 
enforceable  out  of  the  separate  and  com- 
munity property  of  D.  W.  Simmons.  Sim- 
mons and  wife  have  appealed.  The  rights  of 
tile  other  defendants  are  not  here  involved. 


The  contentions  of  Slnunops  and  wife  are, 
in  substance,  that  the  trial  court  erred  in 
holding  (1)  that  Simmons  was  a  memtter  of 
tbe  partnership  at  the  time  of  tbe  execution 
of  the  note,  and  (2)  in  adjudging  that  tbe 
Judgment  should  be  enforceable  out  of  the 
separate  and  community  property  of  D.  W. 
Simihons.  Tbe  trial  court  decided  against 
Simmons  upon  the  question  of  his  being  a 
member  of  the  pjirtnersblp  at  the  time  of  thi» 
execution  of  tbe  note,  upon  the  ground  that 
be  was  then  such  member  In  fact;  and  also 
upon  the  ground  that  be  was  estopped  from 
denying  that  fact  by  reason  of  bis  acts  and 
representations  inducing  respondent  to  so 
Itelleve.  Findings  of  fact  were  made  by  the 
court  amply  supporting  both  of  these  grounds 
of  Its  decision.  Tbe  contentions  of  counsel 
for  appellant  upon  this  branch  of  the  case 
Involve  almost  wholly  questions  of  fact.  We 
will  first  notice  tbe  facts  with  a  view  to 
ascertaining  whether  or  not  tbe  evidence 
warrants  tbe  conclusion  that  Simmons  was 
a  partner  in  fact  We  may  find  that  be  was 
such,  and  thereby  be  relieved  from  noticing 
the  question  of  estoppel. 

[1]  Tbe  respondent  is  a  banking  corpora- 
tion maintaining  a  bank  at  Nome,  Alaska. 
From  tbe  spring  of  1903  until  the  fall  of 
1908,  tbe  firm  of  Irvine,  Leslie  &  Co.  wi^s 
engaged  in  the  general  merchandising  busi- 
ness under  that  name  at  Council  City  in 
Alaska,  which  Is  about  100  miles  from  Nome. 
During  this  period  the  firm  was  a  customer 
of  respondent  bank,  both  as  a  depositor  and 
borrower.  The  firm  was  first  organized  and 
a  formal  written  copartnership  agreement 
entered  into,  tbe  provisions  of  which,  so  far 
as  we  need  -  notice  them,  are  as  follows : 
"CouncU  City,  Alaska,  AprU  1,  1903.  Memo- 
randum of  agreement  made  and  entered  into 
by  and  between  R.  Irvine,  R.  G.  Leslie  and 
D.  W.  Simmons  all  of  Council  City,  Alaska, 
by  which  the  said  parties  agree  to  enter  into 
a  partnership  for  the  purpose  of  conducting 
a  general  merchandise  business  In  Council 
City,  Alaska.  The  terms  of  said  partnership 
shall  exist  for  one  year  from  date  of  agree- 
ment, unless  mutually  dissolved  at  an  earlier 
date.  The  parties  named  herein  agree  to 
furnish  sufficient  capital  as  It  may  require 
to  carry  on  said  business,  each  individual 
shall  furnish  a  like  sum.  Tbe  parties  agree  to 
carry  on  said  business  In  the  Simmons  build- 
lag  situated  between  the  Hub  Saloon  and  tbe 
United  States  Marshal's  office,  said  building 
being  the  property  of  D.  W.  Simmons  party 
herein,  and  same  shall  be  used  free  of  rent, 
it  being  understood  and  agreed,  that  said  D. 
W,  Simmons  contributes  said  building  free 
of  charge  to  himself  and  partners,  and  they 
agree  to  give  their  services  without  remun- 
eration, In  the  management  of  said  business. 
•  *  *  R.  Irvine,  D.  W.  Simmons,  R.  G. 
Leslie."  Each  of  tbe  partners,  including 
Simmons,  then  paid  into  the  capital  stock  of 
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tite  firm  $1,000,  whldi  Is  all  that  was  ever 
actnaUy  contributed  In  money  towards  the 
capital  of  the  firm  by  any  of  its  members. 
In  tlie  fall  of  1903  Simmons  left  Council 
City  Intending  to  spend  the  winter  in  Seattle 
and  elsewhere  and  return  the  following  spring 
or  snmmer.  The  i>artners  realizing  that  he 
probably  could  not  get  back  to  Council  City 
until  after  April  1,  1904,  which  would  be  the 
end  of  the  partnership  period  according  to  the 
written  agreement,  it  was  agreed  between 
the  partners  that  the  partnership  should 
continue  until  his  return.  He  returned  to 
Council  City  about  July  1,  1904;  He  claims 
that  soon  thereafter  the  partnership  was  dis- 
solved by  mataal  consent.  He  testifies  that 
he  could  not  then  get  his  money  out  without 
crippling  the  business,  and  it  was  agreed  be- 
tween them  that  he  should  not  take  his  mon- 
ey out  until  they  suspended  business,  or  for  a 
period  of  time  in  any  event.  There  Is  no 
more  definite  testimony  than  this  as  to  how 
much  he  was  to  receive  for  his  Interest  in 
the  business  or  as  to  when  he  should  receive 
it,  and  It  is  conceded  that  he  never  received 
anything  for  his  Interest.  He  further  testi- 
fies that  it  was  then  understood  that  the 
other  partners  were  to  have  the  coatinned 
use  of  his  building  for  $50  per  month.  He 
adn[iits,  however,  that  none  of  this  rent  was 
ever  paid  to  him.  Irvine  In  his  testimony 
denies  that  Simmons  ever  ceased  to  be  a 
partner  in  the  business.  The  testimony  of 
other  witnesses  Is  conflicting  upon  this  ques- 
tion. Their  testimony  consists  largely  of 
statements  of  mere  conclusion  and  is  to  a 
considerable  extent  hearsay.  Such  is  the  un- 
satisfactory condition  of  the  evidence  bear- 
ing directly  upon  the  question  of  Simmons 
withdrawing  from  the  partnership.  Subse- 
quent events,  however,  we  think,  throw  a 
great  deal  of  light  upon  this  question.  In 
noticing  these  events,  it  will  be  well  to  keep 
in  mind  that  all  of  the  evidence  which  tends 
to  show  Simmons'  withdrawal  from  the  part- 
nership tends  to  show  that  such  withdrawal 
occurred  In  the  summer  of  1904.  It  is  not 
claimed  to  have  occurred  later  than  that,  nor 
at  any  other  time.  Irvine  testifies  that  Sim- 
mons "assisted  in  the  business  during  the 
summers  1905  and  1906."  In  1905  Simmons 
signed  a  paper  reading  as  follows:  "Council 
City,  October  7,  1905.  I,  the  undersigned, 
D.  W.  Simmons,  a  member  of  the  firm  of 
Irvine,  Leslie  &  Company,  do  hereby  agree 
to  give  my  services  free  from  June  1,  1906, 
to  October  1,  1906,  or  pay  a  man  to  take  my 
place.    D.  W.  Simmons." 

There  Is  no  direct  evidence  explaining  the 
occasion  of  the  signing  of  this  paper;  but- 
its  purpose  was  evidently  to  show  some  un- 
derstanding between  him  and  the  other  part- 
ners, and  in  any  event  seems  to  be  a  plain 
admission  that  he  was  then  a  partner.  In 
the  fall  of  1906  the  firm  had  become  Indebted 
to  the  National  Grocery  Company  in  a  con- 
siderable sum.    Simmons  then  went  to  Nome, 


where  he  met  a  Mr.  Dunbar,  a  representative 
of  that  company.  They  then  talked  over  the 
conditions  and  prospects  of  the  firm  in  con- 
nection with  this  Indebtedness,  and  also  the 
possibility  of  the  firm  procuring  a  loan  ttom 
respondent  bank.  Simmons  being  not  very 
well  acquainted  with  the  officers  of  the  bank, 
and  Dunbar  being  well  acquainted  with  them, 
having  had  large  business  dealings  with 
them,  he  agreed  to  speak  to  the  bank  oflScers 
In  behalf  of  the  firm  with  a  vliew  to  the  firm 
procuring  a  loan.  Soon  thereafter  Simmons 
and  Dunbar  went  to  the  bank  together  with 
a  view  to  securing  a  loan  for  the  firm  of 
$7,000.  Mr.  Thatcher,  the  manager  of  the 
bank,  testified  as  to  what  occurred  on  that 
occasion  as  follows;  "In  the  fall  of  1906  Mr. 
Simmons  came  into  our  bank  at  Nome  with 
Mr.  Dunbar  of  the  National  Company,  and 
requested  a  loan  of  $7,000.  Mr.  Dunbar 
made  the  preliminary  statement.  I  do  not 
think  I  bad  ever  met  Mr.  Simmons  before. 
I  knew  of  him.  I  believe  Dr.  Whitehead  of 
our  bank  was  acquainted  with  him.  Mr. 
Dunbar  introduced  him  and  said  that  be  was 
Interested  with  Irvine,  Iieslle  &  Co.,  at  Coun- 
cil, Alaska,  and  that  they  wanted  to  borrow 
some  money,  the  bulk  of  which  was  to  go 
to  his  concern,  the  National  Grocery  Com- 
pany. He  said  that  Iklr.  Simmons  owned 
some  property  around  North  Yakima  of  some 
considerable  value;  that  is,  his  Individual 
responsibility  outside  of  the  assets  of  the 
firm.  Mr.  Simmons  assented  to  all  this. 
Dr.  Whitehead  and  myself — it  was  in  the 
presence  of  all  of  us — asked  him  If  he  would 
personally  Indorse  the  note.  He  said,  'Yes.' 
The  note  was  made  out  before,  however, 
asked  Mr.  Simmons  the  condition  of  the  firm 
of  Irvine,  Leslie  &  Co.,  and  he  outlined  it, 
stated  about  what  they  owe,  about  what 
their  8to<^  on  hand  was,  and  when  they  ex- 
pected to  collect  money  in  and  be  able  to  pay 
this  note.  When  it  came  to  signing  the  note, 
I  says,  'Mr.  Irvine  has  always  signed  checks 
for  this  company  and  we  better  have  some 
permission  on  this,'  etc.  We  called  up  Oonn- 
cil — I  recollect  it  was  in  our  bank.  At  least 
the  answer  came  to  our  bank,  and  I  asked 
Richard  Irvine  whether  Mr.-  Simmons  was 
authorized  to  sign  and  to  make  this  note,  etc. 
And  he  said,  'Yes,'  so  that  completed  the 
loan  as  far  as  getting  the  money  for  the  first 
$7,000.  That  was  paid  off  from  time  to  time, 
as  the  receipts  of  the  mercantile  business 
came  In.  In  the  early  spring  up  there,  along 
about  June,  of  1907."  There  is  but  little 
dispute  as  to  these  facts  except  Simmons 
denies  that  he  gave  any  detailed  information 
to  the  bank  as  to  the  stock  and  finances  of 
the  firm.  It  seems  to  us  that  a  fair  infer- 
ence to  be  drawn  from  what  occurred  at  the 
bank  at  that  time  is  that  Simmons  then  ad- 
mitted he  was  a  partner  in  the  firm.  There- 
after, in  the  fall  of  1907,  Simmons  again 
came  out  to  Seattle  and  later  Indorsed  a 
note  for  $10,000  signed  by   the  firm  and 
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fiven  to  the  National  Grocery  Company.  So 
at  that  time  Simmons  bad  become  obligated 
by  Indorsements  upon  the  notes  of  the  firm 
for  $17,000.  On  September  5,  1907,  the  loan 
evidenced  by  the  note  sued  upon  In  this  action 
was  made  by  respondent  bank  to  the  firm.  At 
that  time  Simmons  was  not  In  Alaska.  This 
loan  was  made  to  the  firm  at  the  solicitation 
of  Irvine,  who  signed  the  firm  name  thereto. 
The  relationship  existing  between  Simmons 
and  the  other  partners  was  apparently  only 
of  a  business  nature.  They  were  not  blood 
relations,  and  had  been  acquainted  but  a 
comparatively  short  time  before  entering  in- 
to partnership.  SUmnons  Insists  that  what 
be  did  for  the  firm  after  1004,  of  the  nature 
we  have  above  noticed,  was  prompted  by  his 
desire  to  see  the  firm  successful  and  by  the 
fact  that  It  was  using  his  building;  though 
he  admits  that  at  no  time  after  the  alleged 
dissolution  of  the  partnership  In  1904  did 
he  ever  receive  any  rent  for  the  use  of  the 
building. 

[21  It  is  beyond  dispute  that  Simmons  be- 
came a  member  of  the  partnership  at  the 
time  it  was  originally  formed  In  1903.  It 
seems  equally  clear  that  he  continued  to  be 
such  partner  for  at  least  some  considerable 
time  thereafter.  The  general  rule  applicable 
to  such  a  condition  Is  that  a  partnership  is 
presumed  to  continue  until  that  presumption 
is  overcome  by  evidence  tending  to  show  a 
dissolution.  30  Cyc.  418.  In  view  of  the 
conflict  In  the  evidence  relating  directly  to 
the  alleged  withdrawal  of  Simmons  from 
the  partnership  in  1004,  and  the  subsequent 
events  pointing  to  the  service  performed  for 
and  Interest  manifest  in  the  affairs  of  the 
firm  shown  by  evidence  which  is  practically 
free  from  conflict,  we  are  of  the  opinion  that 
the  trial  court  was  fully  warranted  in  con- 
cluding that  Simmons  remained  a  partner 
in  the  firm  at  all  times  from  Its  original 
organization  In  1903  until  after  the  making  of 
the  note  sued  upon  In  this  action.  This  being 
true,  we  need  give  no  attention  to  the  ques- 
tion of  Simmons  being  estopped  by  reason 
of  representations  made  to  tiie  bank.  We 
have  noticed  what  occurred  at  the  bank  at 
the  time  of  the  signing  of  the  first  note  by 
Simmons  for  the  firm,  merely  as  an  Item  of 
evidence  bearing  upon  the  question  of  wheth- 
a  or  not  he  was  a  partner  In  fact  without 
reference  to  the  question  of  estoppel.  The 
case  of  National  Grocery  Company  v.  Sim- 
mons, 63  Wash.  264,  115  Pac.  306,  Is  closely 
related  to  this  case  and  lends  some  support 
to  our  conclusions  upon  this  branch  of  the 
case,  though  that  decision  was  evidently  In- 
fluenced more  by  estoppel. 

[31  It  Is  finally  contended  that  the  trial 
court  erred  in  providing  In  the  Judgment 
that  it  should  be  "enforceable  out  of  the  sep- 
arate and  community  property  of  D.  W. 
Sfanmons."  At  the  time  of  the  forming  of 
the  partnership  In  1903  and  of  his  contribut- 


ing $1,000  towards  the  capital  thereof,  Sim- 
mons was  not  married.  He  thereafter  mar- 
ried Nellie  E.  Simmons  In  190B.  There  Is  no 
language  in  the  conclusions  of  law  or  Judg- 
ment which  could  possibly  be  construed  as 
establishing  this  Judgment  as  an  obligation 
against  the  community,  other  than  that  above 
quoted.  It  is  not  in  terms  a  Judgment 
against  the  community  nor  against  Nellie 
E.  Simmons.  The  argument  of  counsel  for 
appellant  proceeds  upon  the  theory,  however, 
that  the  Judgment  may  be  construed  as  being 
against  the  community.  Counsel  for  re- 
spondent, while  claiming  that  the  Judgment 
ought  to  have  been  In  terms  against  the  com- 
munity. Insists  that:  "Appellant  Nellie  E. 
Simmons  cannot  complain  of  the  Judgment, 
because  It  Is  not  a  Judgment  against  her  or 
her  Interest, in  the  community  property,  al- 
though we  believe  that  It  should  properly 
have  been  against  the  community  and  Its 
property.  She  cannot  complain  because  the 
Judgment  is  enforceable  out  of  the  communi- 
ty personal  property."  We  agree  with  the 
position  taken  by  counsel  for  respondent 
upon  this  question.  It  seems  to  us  that  this 
provision  gives  the  Judgment  119  more  force 
than  It  would  have  without  such  provision. 
We  conclude  that  the  judgment  must  be 
affirmed.    It  Is  so  ordered. 

DUNBAR,  C.  J.,  and  CROW,  CHADWICK, 
and  GOSE,  JJ.,  concur. 

(67  Wash.   680) 

HA.DLEY  V.  BANK  OF  EULENSBURG. 

(Supreme  Court  of  Washington.     March  28, 
1912.) 

CoBPOBATiONS  (§  538*) —PBEFKBENCBi  — Evi- 
dence—SuFFiciENcy. 

Evidence  held  to  support  a  finding  that  a 
corporation,  adjudged  ingolvent  10  months  aft- 
er the  execution  of  the  mortgage  to  secure  an 
antecedent  debt,  was  not  insolvent  at  the  time 
of  its  execution,  and  the  mortgage  was  not  an 
unlawful  preference. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  I  2151;  Dec.  Dig.  §  538.*] 

Department  1."  Appeal  from  Superior  Court, 
Kittitas  County;   Ralph  Kauflman,  Judge. 

Action  by  C.  R.  Hadley,  as  receiver  of  the 
Ellensburg  Meat  Company,  against  the  Bank 
of  Ellensburg.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Hovey  &  Hale,  for  appellant.  Pruyn  & 
Hoeffler,  for  respondent. 

PARKER,  J.  This  Is  an  actloft  to  set 
aside  a  mortgage  and  the  foreclosure  there- 
of, upon  the  ground  that  It  was  executed  by 
the  Ellensburg  Meat  Company  to  the  Bank 
of  Ellensburg  to  secure  an  antecedent  debt 
due  from  the  meat  company  to  the  bank,  at 
a  time  when  the  meat  company  was  Insol- 
vent. From  a  Judgment  upon  the  merits  de-- 
nying  the  relief  prayed  for,  the  plaintiff  has 
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appealed.  Tbe  only  question  presented  Is: 
Was  tlie  meat  company  insolvent  at  tbe  time 
it  executed  the  mortgage,  and  did  an  un- 
lawful preference  in  favor  of  the  bank  as 
a  creditor  result  tberefrom? 

For  some  years  prior  to  July,  1910,  tbe 
meat  company  was  engaged  In  the  retail 
meat  business  in  the  city  of  EUensburg,  and 
also  maintained  a  slaughterhouse  in  connec- 
tion therewith  on  land  owned  by  it  near  the 
city.  On  August  31,  1009,  tbe  meat  com- 
pany was  Indebted  to  the  bank  in  the  sum  of 
^,375.  On  that  day,  to  secure  this  indebt- 
edness, tbe  meat  company  executed  to  the 
bank  the  mortgage  here  involved,  upon  tbe 
land  and  slaughterhouse  situated  thereon. 
On  July  16,  1910,  the  meat  company  was  ad- 
judged insolvent,  and  appellant  was  appoint- 
ed receiver  to  take  charge  of  its  affairs  by 
the  superior  court  for  Kittitas  county.  Short- 
ly before  the  appointment  of  appellant  as 
receiver,  the  bank  foreclosed  its  mortgage. 
The  evidence  Is  not  entirely  free  from  con- 
flict touching  tbe  business  and,  financial  con- 
dition of  the  meat  company  at  the  time  of 
the  execution  of  the  mortgage;  but  we  think 
It  warranted  the  trial  court  in  believing  the 
following  facts  established  thereby:  The 
meat  company  then  had  a  total  indebtedness 
of  not  over  $1S,000.  At  that  time  it  had 
property,  which,  according  to.  the  values  testi- 
fied to  by  various  witnesses,  was  worth  from 
$15,000  to  $22,000.  While  some  of  its  cred- 
itors were  urging  payment  of  their  claims, 
none  of  them  were  then  manifesting  any  dis- 
position to  enforce  collection  by  legal  pro- 
ceedings. At  that  time  It  had  a  well-estab- 
lished business  and  a  fair  prospect  of  future 
success.  It  was  then  able  to  pay  its  obli- 
gations In  tbe  due  course  of  business,  and  so 
continued  for  at  least  a  considerable  time 
thereafter.  It  Is  true  that  one  of  its  debts 
was  then  in  the  -form  of  a  Judgment  amoimt- 
ing  to  $1,365,  but  the  enforcement  of  it  was 
delayed  by  agreement  with  the  Judgment 
creditor,  and  a  considerable  sum  thereafter 
paid  upon  the  Judgment  This  Judgment 
never  was  enforced  by  execution.  During 
the  period  of  about  10  months  intervening 
between  the  execution  of  the  mortgage  to  tbe 
bank  and  the  appointment  of  appellant  as 
receiver,  cash  was  received  In  the  business 
amounting  to  about  $22,000.  This  represents 
approximately  the  amount  of  sales  made 
during  that  period;  tbe  total  amount  of  tbe 
book  accounts  not  having  materially  changed. 
,Of  tbe  Indebtedness  which  existed  at  the 
time  of  giving  tbe  mortgage  there  remained 
unpaid,  .at  tbe  time  of  tbe  appointment  of 
appellant  as  receiver,  only  $2,600.  Other 
debts  had  been  incurred  during  that  period. 
The  property  covered  by  the  mortgage  con- 
stituted about  one-half,  or  possibly  a  little 
more.  In  value,  of  tbe  entire  property  of  tbe 
meat  company,  and  was  its  only  real  prop- 
erty. This  being  real  property,  it  was,  of 
course,  burdened  by  the  lien  of  tbe  Judgment, 


which  lessened  Its  yalue  to  that  extent,  ■• 
security  to  the  bank. 

In  the  absence  of  evidence  of  the  meat 
company  being  insolvent  at  tbe  time  of  the 
appointment  of  appellant  as  receiver,  we 
think  there  would  be  but  little  room  for 
argument  in  support  of  the  contention  that 
it  was  Insolvent  at  the  time  of  the  execution 
of  the  mortgage  to  the  bank,  some  10  months 
previous.  Evidence  of  the  condition  of  tbe 
meat  company's  affairs  at  tbe  time  it  was 
adjudged  insolvent,  It  is  true,  indicates  that 
It  bad  been  in  failing  circumstances  for 
some  time  previous  thereto;  but  we  do  not 
think  that  tbe  condition  of  the  company'* 
affairs  shown  to  exist  at  that  time  were 
such  as  required  the  trial  court  to  find  that 
it  was  insolvent  at  the  time  of  the  execution 
of  tbe  mortgage  to  the  bank  some  10  months 
previous,  In  view  of  tbe  evidence  allowing  it» 
actual  condition  at  that  time. 

We  do  not  feel  warranted  in  disturbing 
the  disposition  of  the  cause  made  by  the 
trial  court 

Tbe  Judgment  Is  affirmed. 

DUNBAR,  a  J.,  and  CROW,  CHADWICK, 
and  OOSE,  JJ.,  concur. 

(07  Wash.  6C0> 

STATB  T.  HORNADAT. 

(Supreme  Court  of  Washington.     March   27, 
1012.) 

1.  CaiiriNAL  Law    (§   688*)   —  Reopenino 
Case. 

In  a  trial  for  Incest,  It  was  discretionary 
with  tbe  court  to  permit  tbe  state,  after  it  bad 
rested  and  the  defendant  had  moved  for  a  di- 
rected verdict,  to  reopen  the  case  to  introduce 
further  proof  that  the  prosecuting  witness  was 
the  defendant's  daughter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1623;   Dec.  Dig.  {  688.*] 

2.  Incest  ({  15*)  —  XivinENCE  — <3obbobora- 

TIOIT. 

Where  the  prosecuting  witness  in  an  in- 
cest case  was  not  an  accomplice,  corrolxiratioD 
of  her  testimony  was  not  essentiaL 

[Ed.  Note.— For  other  cases,  see  Incest, 
Cent  Dig.  {  13;   Dec.  Dig.  {  15.*] 

3.  CaiiniTAi.  Law  (I  1036*)— Appkai,— Pbbs- 
ENTATioN  Below— Election. 

Where  no  election  of  the  acts  of  inter- 
conrse  relied  on  in  an  incest  case  was  request- 
ed or  mentioned  during  the  trial,  the  state's 
failure  to  elect  was  not  preserved  for  review. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2630-2641;  Dec  Dig.  | 
1036.*] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman,  Judge. 

William  Homaday  was  convicted  of  in- 
cest, and  he  appeals.    Allirmed. 

J.  Matthew  Murray  and  Walter  M.  Harvey, 
for  appellant  J.  L.  McMurray  and  A.  O. 
Burmeister,  for  tbe  State. 

CROW,  J.  The  defendant  William  Homa- 
day, was  convicted  of  tbe  crime  of  incest 
and  has  appealed. 

[1]  Tbe  evidence,  which  was  sufficient  to 
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snsialn  the  verdict,  will  not  be  discussed. 
When  the  state  first  rested  Its  case,  appel- 
lant moved  for  a  directed  verdict  of  acquittal 
for  the  want  of  proof  that  the  prosecuting 
witness  was  his  daughter.  We  llnd  there 
was  evidence  of  that  fact.  Before  the  motion 
was  decided  by  tbe  trial  ]ndge,  the  prosecut- 
ing attorney  was  granted  leave  to  reopen  the 
case  and  Introduce  further  evidence  of  such 
relationship.  Api)ellant  now  Insists  this 
was  reversible  error.  We  cannot  sustain 
this  contention.  The  privilege  granted  the 
state  was  within  the  sound  discretion  of  the 
trial  Judge,  and  no  abuse  of  discretion  has 
been  shown. 

[2]  Appellant  contends  that  tbe  evidence 
of  the  prosecuting  witness.  If  accepted,  dis- 
closes tbe  fact  that  she  was  his  accomplice, 
and  that  the  trial  judge  erred  in  failing  to 
lostrnct  tbe  Jnry  that  be  conld  not  be  con- 
victed upon  her  uncorroborated  evidence. 
The  conrt  Instructed  as  follows:  "If  you 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  prosecntrix,  Grace  Homaday, 
was  the  daughter  of  the  defendant,  and  tf 
fon  fnrther  find,  beyond  a  reasonable  donbt, 
that  tbe  defendant  did  have  sexual  inter- 
course with  her  at  any  time  within  three 
years  prior  to  the  filing  of  the  information 
herein,  and  you  further  find  that  her  credi- 
bility has  not  been  successfully  Impeached, 
aad  yon  believe  her  testimony  and  disbelieve 
tbe  defendant,  you  have  a  right  to  return  a 
verdict  of  gnllty  against  the  defendant,  even 
though  there  Is  no  corroborative  evidence  as 
to  any  specific  act  of  Intercourse  between 
them.  Ton  are  further  instructed  that  if 
yon  believe  from  the  evidence  that  the  crime 
charged  against  tbe  defendant  rests  alone 
npon  the  testimony  of  the  prosecuting  wit- 
ness, Grace  Uomaday,  then  you  should  scru- 
tinize her  testimony  with  care  and  caution." 
These  instructions  were  as  favorable  as  ap- 
pellant could  ask.  In  State  v.  Aker,  54  Wash. 
342,  103  Fac.  420,  an  incest  case,  this  court 
held  that  corroboration  of  the  prosecuting 
witness  was  not  necessary.  Appellant,  how- 
ever, insists  that,  according  to  the  statements 
of  the  prosecuting  witness,  she  was  his  ac- 
complice, and  that  not  only  should  tbe  Jury 
have  been  cautioned  to  carefully  weigh  her 
evidence,  but  they  should  also  have  been 
warned  against  a  conviction  upon  her  un- 
corroborated statement.  Her  evidence  shows 
that  she  was  not  his  accomplice,  but  the  un- 
willing victim  of  bis  lust;  that  she  was  with- 
in bis  power;  and  that  she  at  no  time  con- 
sented to  criminal  relations  with  blm.  Mr. 
Wharton,  in  his  work  on  Criminal  Evidence 
<9th  Ed.),  at  section  440,  says:  "An  accom- 
plice la  a  person  who  knowingly,  voluntarily, 
and  with  common  Intent  with  tbe  principal 
offender,  unites  in  the  commission  of  a 
crime.  The  co-operation  In  tbe  crime  must 
t)e  real,  not  merely  apparent.  Hence,  al- 
thongh  a  woman  who  voluntarily  is  guilty  of 
incest,  or  who  co-operates  voluntarily  and 


deliberately  with  others  to  produce  an  abor- 
tion on  herself.  Is  an  accomplice.  It  Is  other- 
wise when  she  Is  the  victim  of  force,  fraud, 
or  undue  Influence."  Whlttaker  v.  Common- 
wealth, 95  Ky".  632,  27  S.  W.  «3;  State  v. 
Kouhns,  103  Iowa,  720,  73  N.  W.  353;  State 
V.  Rennick,  127  Iowa,  204,  103  N.  W.  159,  4 
Ann.  Cas.  568;  State  v.  Goodsell,  138  Iowa, 
504,  116  N.  W.  605;  Schwartz  v.  State,  65 
Neb.  196,  91  N.  W.  190.  In  State  v.  Rennlcb, 
supra,  the  court  said:  "It  Is  claimed  by 
counsel  that  the  defendant  could  not  be 
rightfully  convicted  upon  the  uncorroborated 
testimony  of  the  daughter,  and  that  the  Jury 
should  have  been  so  instructed.  There  Is  no 
statutory  requirement  which  makes  corrobor- 
ation necessary  in  such  cases.  The  only  di- 
rect evidence  asi  to  the  circumstances  of  the 
alleged  crime  is  found  In  the  testimony  of 
the  daughter,  who  testifies  unequivocally 
that  the  connection  was  accomplished  by 
force  and  against  ^er  will.  There  is  an  en- 
tire absence  of  testimony  from  which  the 
Jury  could  have  found  any  consent  on  her 
part.  She  was  therefore  not  an  accomplice, 
whose  evidence  must  be  corroborated  to  sup- 
port a  conviction."  That  appellant  could  be 
guilty  of  Incest,  although  the  act  of  inter- 
course was  accomplished  without  the  con- 
sent of  the  prosecuting  witness,  has  been 
held  by  this  court  State  v.  Nugent,  'M  Wash. 
522,  56  Pac.  25,  72  Am.  St.  Rep.  133. 

[3]  It  is  contended  that  the  trial  Judge 
erred  in  falling  to  require  the  state  to  elect 
tbe  particular  act  of  intercourse  upon  which 
It  would  rely  for  conviction.  This  question 
is  not  before  us.  No  request  for  an  election 
was  made  by  appellant;  nor  was  It  mention- 
ed during  the  progress  of  tbe  trial. 

Other  contentions,  based  upon  the  admis- 
sibility of  evidence,  are  without  merit  The 
appellant  has  been  awarded  a  fair  trial,  free 
from  prejudicial  error. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  CHADWICK,  GOSE. 
and  PARKER,  33.,  concur. 


STATE  v.  KING. 


(87  Waah.  661) 


(Supreme  Court  of  Washington.     March  27, 
1912.) 

1.  Cbiminal   Law    (i   1170%*) —Appeal — 
Harmless  Ekbob— Exclusion  or  EvinBNOE. 

Any  error  in  sustaining  objection  to  cross- 
examination  of  a  state's  witness  is  harmless; 
the  fact  songht  having  been  brought  out  by 
the-  testimony  of  defendant  and  other  wit- 
nesses. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3129-3135;  Dec-  Dig.  f 
1170%.»] 

2.  Witnesses   (§  337*)— Cbosb-Examination 
— Defendants  in  Criminal  Cases. 

A  defendant  offering  himself  as  a  witness 
subjects  himself,  as  regards  cross-examination, 
to  all  rules  governing  other  witnesses. 

[Ed.  Note. — For  other  oases,  see  WitnesBes, 
Cent  Dig.  Ji  1113,  1129-1132,  1140-1142, 
1146-1148;   Dec.  Dig.  $  337.*] 
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3.  Criminal  IiAW  (i  1163*)— Appeai/— Habm- 
LEss  Ebbob  —  Cboss-Exauination  of  De- 

FENDAKT. 

Any  error  in  allowing  the  Btate  to  sliow, 
by  crosB-ezamination  of  defendant,  tliat  for 
some  time  he  had  not  had  a  steady  job  cannot 
be  assumed  to  have  been  prejudicial;  he  having 
testified  that  he  had  been  looking  for  work,  but 
had  found  none. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3090-3099;  Dec.  Dig.  S 
1163.»] 

4.  RoBBKBY  (S  24*)  —  Evidence  —  Som- 

CIENCY. 

Evidence  of  defendant  having  been  arrest- 
ed shortly  after  the  robbery,  in  the  vicinity 
thereof,  in  possession  of  the  stolen  property 
anstalns  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  {§  49-51;   Dec.  Dig.  I  24.*] 

Department  1.  Appeal  -from  Superior 
Court,  Snohomish  County:  W.  W.  Black, 
Judge. 

John  King  appeals  from  a  judgment  of 
conviction.    Affirmed. 

E.  C.  Dall^,  for  appellant  Ralph  0.  Bell, 
for  the  State. 


CHADWICK,  J.  [1]  Appellant  was  con- 
victed of  the  crime  of  robbery,  and  brings 
his  case  here,  assigning  that  the  court  erred 
In  sustaining  an  objection  to  a  certain  ques- 
tion asked  of  one  of  the  state's  witnesses 
'when  under  cross-examination.  The  answer 
might  well  have  been  allowed;  but,  Inas- 
much as  the  fact  sought  to  be  elucidated  was 
brought  out  by  the  testimony  of  the  appel- 
lant and  other  witnesses,  the  ruling,  ad- 
mitting, for  the  sake  of  argument,  that  it 
was  error,  was  without  prejudice. 

[2,8)  it. is  also  complained  that  the  court 
permitted  the  prosecuting  attorney  to  ques- 
tion defendant  as  to  his  antecedents  and 
whereabouts  for  some  time  prior  to  the  tri- 
al. This  Is  said  to  be  prejudicial,  because 
it  disclosed  the  fact  to  the  Jury  that  appel- 
lant did  not  have  and  had  not  had  a  steady  job 
for  some  time.  When  appellant  offered  him- 
self as  a  witness,  he  subjected  himself  to 
all  rules  governing  the  examination  of  other 
witnesses.  Under  any  view  of  the  law,  we 
cannot  assume  that  the  Jury  was  prejudiced 
by  the  examination.  Appellant  swore  that 
be  had  been  looking  for  worlc,  but  had  not 
found  it  We  would  prefer  to  assume  that 
his  condition  Invited  the  sympathy,  rather 
than  the  HI  will,  of  the  jury. 

[4]  Finally,  It  is  contended  that  the  evi- 
dence does  not  sustain  the  verdict.  Certain 
property  taken  from  the  prosecuting  witness 
was  found  in  appellant's  possession.  A  short 
time  after  the  robbery,  appellant,  with  five 
others,  was  arrested.  While  the  prisoners 
were  being  taken  to  Jail,  one  escaped.  Ap- 
pellant argues  that  "under  the  circumstances 
of  the  arrest  of  six  men,  one  escaping  on  the 
way  to  the  station,  leaving  five  taken,  and 
all  of  these  taken  together,  it  would  be  an 


easy  matter  for  one  to  slip  a  tobacco  sacK 
Into  the  pocket  of  defendant  It  is  i)osslble 
defendant  was  one  who  committed  the  crime 
— that  la,  he  could  have  been  one — but  It 
takes  conjecture  and  suspicion  to  convict  him. 
Possession  of  some  of  the  property  takm 
is  not  proof  of  the  robbery,  or  that  defend- 
ant bad  a  band  in  the  commission  of  the 
crime  itself,  or  knowledge  of  It  •  •  * 
The  gist  of  the  crime  Is  the  unlawful  assault 
and  force  and  violence  used  upon  tbe  per- 
son of  the  complaining  witness,  and  mere 
proof  of  tbe  possession  of  some  of  tbe  prop- 
erty is  not  sufficient  to  prove  guilt  beyond 
all  reasonable  doubt"  Articles  of  property, 
taken  by  means  of  robbery  and  found  recent- 
ly thereafter  in  the  possession  of  the  defend- 
ant, are  admissible  In  evidence.  Ency.  Ev. 
{  472.  And  such  possession  Is  a  circumstance 
to  be  considered  by  tbe  Jury.  34  Cyc.  1808. 
Tbe  testimony  in  this  case  Is  not  entirely 
satisfactory,  In  that  the  identity  of  tbe  ap- 
pellant is  not  established  by  direct  evidence. 
But,  taken  as  a  whole,  tbe  recent  po8se»- 
slon  of  stolen  property,  tbe  fact  that  appel- 
lant was  taken  shortly  after  the  robbery, 
and  In  the  vicinity  where  the  crime  was 
committed,  was  sufBdent  to  take  the  case 
to  the  jury.  The  case  of  State  v.  Wyatt,  124 
Mo.  537,  27  S.  W.  1096,  Is  in  point.  A  con- 
viction was  there  sustained,  where,'  as  we 
read  the  case,  there  was  no  direct  evidence 
of  Identity. 
Judgment  affirmed. 

DUNBAR,  C.  J.,  and  CROW  and  GOSE, 
JJ.,  concur. 

(87  Waah.  6») 

STATE  V.  SOMBRVILLBi 

(Supreme  Court  of  Washington.    March  26, 
1912.) 

1.  Constitutional  Law  (|  47*)- Houbs  or 
Service  —  Statutobi  Pbovisions  —  Va- 
lidity. 

In  determining  the  reasonableness  of  a 
statute,  limiting  the  tiours  of  work  by  female 
employes  in  mechanical  and  mercantile  estai>- 
lifhments  to  eight  hours  a  day,  the  court  can 
look  only  to  the  terms  of  the  act  itself,  bring- 
ing to  its  assistance  such  scientific,  economic, 
physical,  and  other  pertinent  facts  of  which  it 
can  take  judicial  notice ;  and  hence,  in  a  prose- 
cution for  a  violation  of  the  act,  evidence  that, 
because  of  special  circumstances  existing  in  the 
factory  where  the  violation  is  charged  to  have 
occurred,  it  is  not  injurious  to  the  health  of 
female  employes  to  work  nine  hours  a.  day  is 
incompetent. 

•  [Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  43-45 ;   Dec  Dig.  {  47.»1 

2.  Constitutional  Law  (|  296*)- Due  Pbo- 
CBsa  of  Law— Statutobt  Regulation  of 
Female  Employment. 

Sess.  Laws  1911,  c.  37,  |  1,  prohibiting  the 
employment  of  females  in  mechanical  or  mer- 
cantile establishments,  laundries,  restaurants,  or 
hotels  for  more  than  eight  hours  a  day,  is  not 
in  violation  of  the  fourteenth  amendment  to  the 
United    States    Constitution   or   Const.    Wasli. 
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•rt.  1,  t  S,  as  depriving  emploTen  and  em- 
ptoyCs  of  property  without  due  process  of  law. 
[EM.  Note.— For  other  cases,  see  Oonstitution- 
al  Law.  Cent.  Dig.  if  825-830,  835-84Q ;  Dec. 
Dig.  i  296.»] 

8.   CONBTITDTIONAI.    LAW    (§    48*)— STATTTTSS-^ 

Validity  —  Pkestthption  and  Constbuo- 

TION. 

All  doubts  should  be  resolved  in  favor  of 
the-  validity  of  legislation,  and  the  statute  not 
declared  invalid,  unless  it  unquestionably  and 
palpably  violates  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Oonstitution- 
al  Law,  Cent.  Dig.  §  46;  Dec  Dig.  {  48;* 
Statutes,  Cent.  Dig.  i  56.] 

4.  conbtitxjtionai.  law  (|  70*)  —  jitdiciai. 
Fdwctions  —  Encboachment  of  Ligisia- 

TDRK. 

The  propriety,  advisability,  or  wisdom  of  a 
•tatnte  ia  exclusivelv  for  the  Legislature,  and 
cannot  be  considered  by  the  courts. 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  U  129-132,  137;  Dec  Dig. 
f  70.»1 

5.  CoRsmTUTiOHAL  Law  (M  206,  288*)— Mas- 

TEB    AND    SeBVANT    (|    13*)— EJQUAL    PBOTKC- 

noN  OP  Law— Sfkciai.  Pbivileobs— Statu- 
TOBT  Rboulations  or  Femauc  Ekplotment. 
Seas.  Laws  1911,  c  87,  i  1,  prohibiting  the 
employment  of  females  for  more  than  eight 
hours  a  day,  does  not  violate  the  provision  of 
the  fourteenth  amendment  to  the  United  States 
Oonstitntion,  prohibiting  any  state  from  deny- 
ing the  eqaal  protection  of  the  laws  to  any  per- 
son within  its  jurisdiction,  or  Const.  Wash.  art. 
1,  I  12.  prohibiting  special  privileges  and  im- 
mnnities,  oecause  it  excepts  from  its  provisions 
females  employed  in  harvesting,  packing,  cur- 
ing, canning,  or  drying  any  perishable  fruit  or 
Tegetable,  or  in  canning  fish  or  shellfish. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  «ji  .591-624.  688-699.  70tt- 
708;  Dec  Dig.  S§  205,  238  ;*  Master  and  Serv- 
ant, Cent.  Dig.  f  14 ;   Dec  Dig.  {  13.*] 

6.  CoNSTrrunoNAL  Law  (|  70*)  —  Judicial 
Functions  —  Encboachment  oh  Leoibla- 
TUBK— MonvB  for  Statute. 

The  motive  of  the  Legislature  in  passing 
»  statnte  is  no  concern  of  the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  ||  12&-132,  137;  Dec  Dig. 
f  70.*] 

Chadwick,  J.,  dissenting  in  part 

Department  1.  Appeal  from  SuperloT 
Court,  King  County;   John  F.  Maln.-Jndge. 

Henrietta  Somerville  was  convicted  of 
crime,  and  she  appeals.    Affirmed. 

Trefethen  ft  Grinstead,  (or  appellant.  John 
F.  Murphy,  Hugh  M.  Caldwell,  Herbert  B. 
Butler,  and  Reab  M.  Whitehead,  for  the 
SUte, 

CROW,  J.  The  defendant,  Henrietta  Som- 
erriUe,  was  arrested,  tried,  convicted,  and 
fined  under  an  Information  filed  by  the  prose- 
cuting attorney  of  King  county,  which,  omit- 
tlnc  formal  parts,  charged  as  follows:  "She, 
tile  said  Henrietta  Somerville,  in  the  connty 
of  King,  state  of  Washington,  on  the  9tb  day 
of  June,  1911,  being  then  and  there  the  sn- 
perlntendent  of  R.  S.  Somerville  and  H.  K. 
Somerville,  copartners,  then  and  there  doing 
basiness  under  the  name  and  style  of  the 
'Washington  Paper  Box  Company,'  which 
said  B.  S.  Somerville  and  H.  K.  Somerville, 


as  copartners,  as  aforesaid,  then  and  there 
owned,  conducted,  and  operated  under  said 
name  'Washington  Paper  Box  Company,'  a 
certain  mechanical  and  mercantile  establish- 
ment for  the  making  and  selling  of  paper 
boxes,  did  then  and  there  willfully  and  un- 
lawfully employ  a  female,  namely,  one  Mattle 
Uarse,  in  sold  establishment  more  than  eight 
hours,  to  wit,  for  a  period  of  nine  hours  dur- 
ing said  day."  From  such  conviction  and 
the  final  Judgment  entered  thereon,  the  de- 
fendant has  appealed. 

[1]  Appellant  contends  that  the  statute 
under  which  she  was  prosecuted  (chapter  37, 
Session  Laws  1911)  is  unconstitutional.  Sec- 
tion 1  of  the  act  reads  as  follows:  "No  fe- 
male shall  be  employed  In  any  mechanical 
or  mercantile  establishment,  laundry,  hotel 
or  restaurant  ia  this  state  more  than  eight 
hours  during  any  day.  The  hours  of  work 
may  be  so  arranged  as  to  permit  the  employ- 
ment of  females  at  any  time  so  that  they 
shall  not  work  more  than  eight  hours  during 
the  twenty-four:  Provided,  however,  that  the 
pro\lslon8  of  this  section  In  relation  to  the 
hours  of  employment  shall  not  apply  to,  nor 
affect,  females  employed  in  harvesting,  pack- 
ing, curing,  canning  or  drying  any  variety  of 
perlshalile  fruit  or  vegetable,  nor  to  females 
employed  in  canning  flsb  or  shellfish. 
•  •  ♦"  By  stipulation,  a  Jury  was  waived, 
and  upon  trial  to  the  court  it  was  conceded 
that  the  statute,  if  valid,  had  been  violated 
by  appellant  For  the  purpose,  however,  of 
showing  that  the  action  of  the  Legislature  In 
enacting  the  law  and  in  attempting  to  exer- 
cise the  police  power  of  the  state  was  un- 
reasonable and  arbitrary,  and  that  a  maxi- 
mum limit  of  eight  hours  cannot  be  sustain- 
ed, appellant  introduced  evidence  which  was 
adniltted  by  the  trial  Judge  to  aid  her  In 
making  a  record  for  this  court.  The  evidence 
thus  introduced  tended  to  show  that  appel- 
lant's factory  was  modem,  well-equipped, 
sanitary,  and  healthful ;  that  the  labor  per- 
formed by  the  female  employes  was  light 
and  harmless;  that  they  could  be  thus  em- 
ployed for  nine  hours  per  day  without  en- 
dangering or  Impairing  their  health  or  physi- 
cal condition;  and  that  no  sufficient  reason 
existed  for  a  limitation  of  their  labor  to 
eight  hours  per  day.  The  state  Introduced 
no  evidence  to  rebut  this  showing;  its  con- 
tention then  and  now  being  that  the  evidence 
was  immaterial  and  irrelevant.  In  passing 
upon  the  constitutionality  of  a  statute,  courts 
cannot  be  controlled  by  evidence  of  this  char- 
acter. Assuming,  without  deciding,  that  the 
undisputed  evidence  thus  admitted  supports 
appellant's  contention  as  to  her  factory,  and 
as  to  all  other  factories  of  a  like  chnracter  in 
this  state,  with  reference  to  their  equipment, 
sanitary  condition,  and  the  labor  required  of 
female  employes,  It  might  be  that  In  another 
prosecution  for  the  employment  of  females  In 
a  like  factory,  less  convincing  evidence  would 
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be  produced,  or  that  the  state,  by  Its  evi- 
dence, might  successfully  refute  the  alleged 
facts  upon  which  appellant  relies  In  this  ac- 
tion. Yet  It  Is  manifest  that  a  court  could 
not  In  one  prosecution  declare  the  act  uncon- 
stitutional, while  sustaining  It  In  the  other, 
Evidence  upon  which  appellant  thus  relies  to 
sustain  her  present  contention  that  the  stat- 
ute is  an  unreasonable,  arbitrary,  and  unwar- 
ranted exercise  of  the  police  power  might 
with  propriety  have  been  presented  to  the 
Legislature  when  It  had  the  act  under  con- 
sideration; but  It  cannot  be  controlling  or 
conclusive  on  the  courts,  when  presented  as 
a  defense  in  a  criminal  prosecution  under  a 
statute,  the  constitutionality  of  which  is  as- 
sailed. Courts,  In  passing  upon  the  rea- 
sonableness or  unreasonableness  of  a  statute, 
and  deciding  whether  the  Legislature  has  ex- 
ceeded its  powers  to  such  an  extent  as  to  ren- 
der the  act  Invalid,  must  look  at  the  terms 
of  the  act  Itself,  and  bring  to  their  assistance 
such  scientific,  economic,  physical,  and  other 
pertinent  facts  as  are  common  knowledge, 
and  of  which  they  can  take  judicial  notice. 

[2]  Appellant  contends  that  the  statute  Is 
in  contravention  of  sections  3  and  12  of  arti- 
cle 1  of  the  state  Constitution,  and  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  in  that,  without  due  process 
of  law,  it  deprives  employers  and  employes 
In  the  enumerated  factories  and  callings  of 
their  right  to  contract  relative  to  the  em- 
ployes' labor.  Labor  is  property  as  to  which 
employer  and  employe  may  contract.  To  ar- 
bitrarily deprive  either  of  such  right  to  con- 
tract would  be  a  violation  of  the  federal  and 
state  Constitutions,  and  when  the  Legislature 
attempts  to  restrict  such  right  the  duty  de- 
volves upon  the  courts  to  determine  whether 
the  restrictions  are  within  constitutional  lim- 
itations. Statutes  regulating  and  restricting 
hours  of  labor,  and  the  right  of  private  in- 
dividuals to  contract  therefor,  when  valid, 
are  sustained  as  a  proper  exercise  of  the 
police  power;  and  many  courts  have  held 
that  a  large  discretion  is  necessarily  vested 
in  the  Legislature  when  exercising  that  pow- 
er, and  tliat  the  Legislature  may  determine, 
not  only  wliat  the  public  iqterest  demands, 
but  also  what  measures  are  requisite  and 
necessary  to  secure  and  protect  the  same. 
Referring  to  limitations  imposed  by  a  state 
upon  the  hours  of  workmen  and  their  right 
to  contract  therefor,  the  Supreme  Court  of 
the  United  States,  in  Uolden  v.  Hardy,  169 
U.  S.  366,  301,  18  Sup.  a.  388,  42  L.  Ed.  780, 
said:  "This  right  of  contract,  however,  is 
itself  subject  to  certain  limitations  which  the 
state  may  lawfully  impose  in  the  exercise  of 
Its  police  powers.  While  this  power  is  in- 
herent in  all  governments,  it  has  doubtless 
been  greatly  expanded  in  its  application  dur- 
ing the  past  century,  owing  to  an  enormous 
Increase  in  the  number  of  occupations  which 
are  dangerous,  or  so  far  detrimental  to  the 
health  of  employfa  as  to  demand  special  pre- 
cautions for  their  well-being  and  protection, 


or  the  safety  of  adjacent  property.  While 
this  court  has  held,  notably  In  the  cases  of  Da- 
vidson V.  New  Orleans,  96  U.  S.  97  [24  L.  Bd. 
61C],  and  Yick  Wo  v.  Hopkins,  118  U.  S.  356 
[6  Sup.  Ct.  1064,  30  L.  Ed.  220],  that  the 
police  power  cannot  be  put  forward  as  an 
excuse  for  oppressive  and  unjust  legislation, 
it  may  be  lawfully  resorted  to  for  the  purpo.se 
of  preserving  the  public  health,  safety,  or 
morals,  or  the  abatement  of  public  nuisances, 
and  a  large  discretion  'is  necessarily  vested 
in  the  Legislature  to  determine,  not  only 
what  the  Interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  protec- 
tion of  such  interests.'  Lawton  v.  Steele, 
152  U.  S.  133,  136  [14  Sup.  Ct.  499,  38  L. 
Ed.  385)." 

[S,  4]  We  have  before  us,  then,  the  question 
whether,  In  this  particular  act,  the  T^egisla- 
ture  has  °so  far  exceeded  the  necessary  and 
reasonable  exercise  of  the  police  power,  in 
fixing  the  maximum  dally  labor  at  eight 
hours,  as  to  render  the  act  invalid.  Any 
legislative  enactment  must  be  regarded  aa 
valid,  unless  it  unquestionably  and  palpably 
violates  some  right  secured  by  fundamental 
law.  All  doubts  as  to  its  validity  must  be  re- 
solved in  favor  of  the  statute.  Courts  are 
not  concerned  with  questions  of  the  propriety, 
advisability,  or  wisdom  of  any  statute.  Those 
questions  are  for  the  exclusive  consideration 
of  the  Legislature.  Legislative  functions  are 
not  to  be  usurped  by  the  courts.  After  yre  have 
given  the  statute  a  careful  consideration  in  all 
of  its  bearings,  if  we  are  not  clearly  convinced 
that  It  is  unconstitutional,  we  should  resolve 
all  doubts  In  its  favor  and  sustain  It  The 
courts  have  not  agreed  at  all  times  as  to 
what  are  reasonable  restrictions  upon  the 
right  of  private  Individuals  to  contract  for 
hours  of  labor ;  but  the  later  decisions  have 
evinced  marked  liberality  in  sustaining  leglii- 
latlon  of  this  character.  The  police  power 
which  may  be  Invoked  to  protect  the  health, 
property,  welfare,  and  morals  of  citizens  is 
an  inherent  attribute  of  sovereignty,  the 
exercise  of  which  Is  necessary  to  secure  good 
government  and  promote  the  public  welfare. 
Circumstances  and  occasions  calling  for  its 
exercise  have  multiplied  with  marvelous  ra- 
pidity in  recent  years,  by  reason  of  the  well- 
recognized  fact  that  modern  social  and 
economic  conditions  have  called  Into  existence 
agencies  previously  unlmown,  many  of  which 
so  vitally  affect  the  health  and  physical  con- 
dition of  laborers,  and  especially  female  la- 
borers, that  legislation  of  the  character  here 
Involved  has  been  sustained  with  greater 
liberality  than  was  formerly  evinced  under 
less  exacting  conditions.  -  In  State  v.  Bucha- 
nan, 29  Wash,  602,  70  Pac.  52,  59  L.  R.  A 
342,  92  Am.  St.  Rep.  930,  this  court  sustained 
as  a  legitimate  exercise  of  the  police  power 
an  act  limiting  the  employment  of  females  In 
any  mechanical  or  mercantile  establishment, 
or  any  laundry,  hotel,  or  restaurant,  to  10 
hours  per  day.  The  Supreme  Court  of  the 
United  States,  in  Lochner  t.  New  7or]£,  198 
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U.  S.  45,  25  Sup.  Ct  539,  49  I/.  Ed.  937,  3 
Ann.  Cas.  1133,  by  a  bare  majority  of  the 
Jadges,  held  there  was  no  reasonable  ground 
on  the  score  of  health  for  interfering  with 
the  liberty  of  the  person,  or  the  right  of  free 
contract,  by  determining  the  hours  of  labor 
in  the  occupation  of  a  baker,  and  that  a  stat- 
ute llmitliig  such  labor  to  60  hours  per  week, 
or  10  hours  per  day,  was  invalid.  In  the 
later  case  of  Muller  v.  Oregon,  208  U.  S.  412, 
28  Sup.  Ct  324,  52  U.  Ed.  551,  13  Ann.  Gas. 
957,  the  same  court  unanimously  sustained 
the  ralidlty  of  an  act  In  relation  to  the  hours 
of  labor  for  women  in  mechanical  establish- 
ments, factories,  or  laundries,  limiting  the 
same  to  10  hours  per  day.  In  that  case,  Mr. 
Justice  Brewer  said : 

"We  held  in  Lochner  t.  New  York,  198  U. 
S.  43  [25  Sup.  Ct.  539,  49  L.  Ed.  937,  3  Ann. 
Cas.  1133]  that  a  law  providing  that  no  la- 
borer shall  be  required  or  permitted  to  work 
in  a  bakery  more  than  60  hours  in  a  week,  or 
10  hours  in  a  day,  was  not,  as  to  men,  a 
legitimate  exercise  oif  the  police  power  of 
the  state,  but  an  imreasonable,  imnecessary, 
and  arbitrary  interference  with  the  right  and 
liberty  of  the  individual  to  contract  in  rela- 
tion to  his  labor,  and  as  such  was  in  conflict 
with,  and  void  under,  the  federal  Constitu- 
tion. That  decision  is  invoked  by  plaintiff  in 
error  as  decisive  of  the  question  before  us. 
But  this  assumes  that  the  difference  be- 
tween the  sexes  does  not  Justify  a  different 
rale  respecting  a  restriction  of  the  hours  of 
labor.  •  *  •  While  there  have  been  but 
few  decisions  bearing  directly  upon  the  ques- 
tion, the  following  sustain  the  constitution- 
ality of  such  legislation:  Commonwealth  v. 
Hamilton  Mfg.  Co.,  120  Mass.  383;  Wenham 
V.  State,  65  Neb.  394,  400,  406  [91  N.  W.  421, 
58  li.  R.  A.  825];  State  v.  Buchanan,  29 
Wash.  602  [70  Pac.  52,  59  L.  R.  A.  342,  92 
Am.  St.  Rep.  930] ;  Commonwealth  v.  Beatty, 
K  Pa.  Super.  Ct.  5, 17.  Against  them  is  the 
case  of  Ritchie  ▼.  People,  155  111.  98  [40  N.  E. 
454,  29  L.  R.  A.  79,  46  Am.*  St.  Rep.  315]. 
*  *  •  Constitutional  questions.  It  Is  true, 
are  not  settled  by  even  a  consensus  of  present 
public  opinion ;  for  it  is  the  peculiar  value  of 
a  written  constitution  that  it  places  in  un- 
changing form  limitations  upon  legislative  ac- 
tion, and  thus  gives  a  permanence  and  stabili- 
ty to  popular  government  which  otherwise 
would  be  lacking.  At  the  same  time,  when  a 
qaestion  of  fact  is  debated  and  debatable, 
and  the  extent  to  which  a  special  constitu- 
tional limitation  goes  is  affected  by  the  truth 
in  respect  to  that  fact,  a  widespread  and 
long-continued  belief  concerning  it  Is  worthy 
of  consideration.  We  take  judicial  cogni- 
zance of  all  matters  of  general  knowledge.  It 
is  undoubtedly  true,  as  more  than  once  de- 
dared  by  this  court,  that  the  general  right 
to  contract  in  relation  to  one's  business  Is 
part  of  the  liberty,  of  the  Individual, 
protected  by  the  fourteenth  amendment 
to  the  federal  Constitution;  yet  it  is  equal- 
ly well  settled  that  this  liberty  is  not  ab- 


solute and  extending  to  all  contracts,  and 
that  a  state  may,  without  conflicting  with 
the  provisions  of  the  fourteenth  amendment, 
restrict  in  many  respects  the  individual's 
power  of  contract.  Without  stopping  to  dis- 
cuss at  length  the  extent  to  which  a  state 
may  act  in  this  respect,  we  refer  to  the  fol- 
lowing cases.  In  which  the  question  has  been 
considered :  AUgeyer  v.  Louisiana,  165  D.  S. 
678  [17  Sup.  Ct  427,  41  L.  Ed.  832];  Holden  v. 
Hardy,  169  U.  S.  366  [18  Sup.  Ct  383,  42  L. 
Eld.  780];  Lochner  v.  New  York,  198  U.  S. 
45  [25  Sup.  Ct  539,  49  L.  Ed.  937,  3  Ann.  Cas. 
1133].  That  woman's  physical  structure  and 
the  performance  of  maternal  functions  place 
her  at  a  disadvantage  In  the  struggle  for  sub- 
sistence is  obvious.  This  is  especially  true 
when  the  burdens  of  motherhood  are  upon 
her.  Even  when  they  are  not,  by  abundant 
testimony  of  the  medical  fraternity  continu- 
ance for  a  long  time  on  her  feet  at  work,  re- 
peating this  from  day  to  day,  tends  to  in- 
jurious effects  upon  the  body,  and,  as  healthy 
mothers  are  essential  to  vigorous  offspring, 
the  physical  well-being  of  woman  becomes 
an  object  of  public  interest  and  care,  in  order 
to  preserve  the  strength  and  vigor  of  the 
race.  Still,  again,  history  discloses  the  fact 
that  woman  has  always  been  dependent  upon 
man.  He  established  his  control  at  the  out- 
set by  superior  physical  strength,  and  this 
control  in  various  forms,  with  diminishing  in- 
tensity, has  continued  to  the  present.  As 
minors,  though  not  to  the  same  extent,  she 
has  been  looked  upon  in  the  courts  as  need- 
ing especial  care  that  her  rights  may  be  pre- 
served. Education  was  long  denied  her,  and 
while  now  the  doors  of  the  schoolroom  are 
opened,  and  her  opportunities  for  acquiring 
knowledge  are  great,  yet  ^ven  with  that  and 
the  consequent  increase  of  capacity  for  busi- 
ness affairs  it  is  still  true  that  in  the  strug- 
gle for  subsistence  she  is  not  an  equal  com- 
petitor with  her  brother.  Though  limitations 
upon  personal  and  contractual  rights  may  be 
removed  by  legislation,  there  Is  that  in  her 
disposition  and  habits  of  life  which  will 
operate  against  a  full  assertion  of  those 
rights.  She  will  still  be  where  some  legisla- 
tion to  protect  her  seems  necessary  to  secure 
a  real  equality  of  right.  Doubtless  there  are 
individual  exceptions,  and  there  are  many 
respects  In  which  she  has  an  advantage  over 
him;  but,  looking  at  it  from  the  viewpoint  of 
the  effort  to  maintain  an  independent  posi- 
tion in  life,  she  is  not  upon  an  equality.  Dif- 
ferentiated by  these  matters  from  the  other 
sex,  she  is  properly  placed  In  a  class  by  her- 
self, and  legislation  designed  for  her  protec- 
tion may  be  sustained,  even  when  like  legisla- 
tion is  not  necessary  for  men  and  could  not 
be  sustained.  It  is  Impossible  to  close  one's 
eyes  to  the  fact  that  she  still  looks  to  her 
brother  and  depends  upon  him.  Even  though 
all  restrictions  on  political,  personal,  and  con- 
tractual rights  were  taken  away,  and  she 
stood,  so  far  as  statutes  are  concerned,  upon 
an  absolutely  equal  plane  with  him,  it  would 
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sdU  be  true  that  she  Is  bo  constituted  that 
she  will  rest  upon  and  look  to  him  for  protec- 
tion ;  that  her  physical  structure  and  a  prop- 
er discharge  of  her  maternal  functions — hav- 
ing in  view  not  merely  her  own  health,  but 
the  well-being  of  the  race — ^Justify  legislation 
to  protect  her  from  the  greed  as  well  as  the 
passion  of  man.  The  limitations  which  this 
statute  places  upon  her  contractual  powers, 
upon  her  right  to  agree  with  her  employer 
as  to  the  time  she  shall  labor,  are  not  im- 
posed solely  for  her  benefit,  but  also  largely 
for  the  benefit  of  all.  Many  words  cannot 
make  this  plainer.  The  two  sexes  differ  in 
structure  of  body,  in  the  functions  to  be  per- 
formed by  each,  in  the  amount  of  physical 
strength,  in  the  capacity  for  long-continued 
labor,  particularly  when  done  standing,  the 
influence  of  vigorous  health  upon  the  future 
well-being  of  the  race,  the  self-reliance  which 
enables  one  to  assert  full  rights,  and  in  the 
capacity  to  maintain  the  struggle  for  subsis- 
tence. This  difference  Justifies  a  difference 
in  legislation,  and  upholds  that  which  is  de- 
signed to  compensate  for  some  of  the  burdens 
which  rest  upon  her." 

We  have  thus  'quoted  at  length  frotn  the 
opinion  of  the  learned  Justice,  because  we 
think  his  argument  is  convincing  and  unan- 
swerable, and  that  it  supports  the  validity  of 
the  statute  now  under  consideration.  While 
there  are  other  distinctions,  we  think  the 
only  material  difference  between  the  statute 
sustained  in  Muller  v.  Oregon,  supra,  and  the 
one  now  under  consideration  is  that  in  the 
former  the  maximum  limit  was  ten  hours, 
while  in  the  latter  it  Is  eight  hours.  Yet  we 
cannot  say  tliat  the  limitation  of  eight  hours 
Is  so  unreasonable  or  arbitrary  as  to  Invali- 
date the  statute.  The  question  of  the  limita- 
tion to  be  fixed  was  one  resting  within  the 
discretion  of  the  Legislature.  It  is  common 
knowledge  that  a  large  portion  of  the  work- 
ing time  for  labor  in  this  country  is,  by  pri- 
vate contract,  fixed  at  eight  hours  per  day. 
It  must  be  presumed  that,  after  careful  con- 
sideration and  inquiry,  the  Iiegislature  con- 
cluded that  a  maximum  of  eight  hours  was  a 
reasonable  and  proper  limitation  to  place  up- 
on the  work  of  female  laborers  In  the  facto- 
ries and  employments  mentioned  in  the  stat- 
ute, and  we  are  unable  to  conclude  that  the 
limitation  thus  fixed  is  unreasonable  and  arbi- 
trary. Resolving,  as  we  must,  all  doubts  in 
favor  of  the  act,  we  conclude  it  must  be  sus- 
tained. 

[6, 8]  Appellant,  calling  attention  to  the 
proviso  of  the  first  section  of  the  act,  further 
contends  that  it  violates  section  12  of  article 
1  of  the  state  Constitution  and  the  fourteenth 
amendment  of  the  federal  Constitution.  The 
proviso  excepts  from  the  operation  of  the  act 
females  employed  in  harvesting,  packing,  cur- 
ing, canning,  or  drying  any  variety  of  perish- 
able fruit  or  vegetable,  and  females  employed 
in  canning  fish  or  shellfish.  Appellant  Insists 
that  this  proviso  makes  the  act  arbitrary  in 


its  application;  and  that,  If  the  liegislature 
intended  to  protect  female  employes  in  the 
interest  of  their  health  and  the  public  wel- 
fare, it  could  not  be  permitted  to  make  an 
exception  of  these  occupations,  whidi,  appel- 
lant contends,  are  especially  strenuous  and 
equally  injurious.  Appellant  also  questions 
the  motives  of  the  Legislature  in  making 
these  exceptions.  We  cannot  consider  their 
motives.  With  them  we  have  no  concern. 
The  only  question  before  us  is  whether  the 
classifications  made  by  the  statute  are  rea- 
sonable and  valid.  We  think  they  are.  In 
State  V.  McFarland,  60  Wash.  98,  102,  110 
Pac.  792,  793  (140  Am.  St  Bep.  909),  this 
court  said :  "If  any  such  classification  can  be 
sustained,  it  rests  entirely  within  the  discre- 
tion of  the  Legislature  to  determine  and  es- 
tablish its  basis,  and  its  determination,  when 
expressed  in  statutory  enactment,  cannot  be 
questioned  successfully,  unless  it  is  so  mani- 
festly arbitrary,  unreasonable,  inequitable, 
and  unjust  that  it  will  cause  an  Imposition  of 
burdens  upon  one  class,  to  the  exclusion  of 
another,  without  reasonable  distinction.  The 
Legislature,  within  the  limitations  of  an  exer- 
cise of  a  reasonable  discretion,  is  required  to 
base  Its  classification  upon  some  practical 
consideration  suggested  by  necessity.  Any 
class  created  by  legislative  enactment  and 
subjected  to  the  operation  of  the  law  must 
be  such  as  to  embrace  all  persons  or  corpora- 
tions in  like  circumstances  or  situation.  The 
classification  must  be  practical,  reasonable, 
and  certain,  not  factitious,  arbitrary,  or  un- 
just. To  be  constitutional,  it  must  be  predi- 
cated upon  such  a  substantial  distinction  as 
suggests  needed  legislation  relative  to  one 
class  as  distinguished  from  another."  See, 
also,  McKnight  v.  Hodge,  55  Wash.  292,  299, 
104  Pac.  504.  It  is  common  knowledge  that 
the  particular  callings  excluded  by  the  stat- 
ute now  before  us  must  be  pursued  at  certain 
seasons  of  the  year,  and  then  for  brief  pe- 
riods only.  Fruits  and  vegetables  that  are 
perishable  must  be  harvested,  packed,  cured, 
canned,  or  dried  at  the  proper  seasons.  Like- 
wise fish  and  shellfish  can  qnly  be  taken  and 
canned  at  certain  seasons;  whereas,  in  me- 
chanical or  mercantile  establishments,  laun- 
dries, hotels,  and  restaurants,  females  are 
employed  throughout  the  entire  year.  Extra 
or  longer  hours  of  dally  labor  during  a  brief 
season  might  not  have  the  same  tendency  to 
impair  health  or  physical  condition.  It  is 
manifest  that  clear,  practical,  and  reasonable 
distinctions  exist  as  a  basis  for  the  classifi- 
cations created,  and  that  the  Legislature,  for 
good  and  sufficient  reasons,  in  the  exercise  of 
Its  discretion,  made  the  exceptions  contained 
in  the  proviso.  This  objection  to  the  statute 
cannot  be  sustained.  8  Cyc.  1051;  Matter 
of  Application  of  Martin,  157  Cal.  51,  106 
Pac.  235,  26  L.  B.  A.  (N.  S.)  242;  Wenham  v. 
State,  65  Neb.  394,  91  N.  W.  421,  58  L.  R.  A. 
825;  Mt.  Vernon  Co,  v.  Frankford  Co.,  Ill 
Md.  662,  75  Atl.  105,  134  Am.  St.  Rep.  636. 
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We  find  no  sufficient  reason  for  declaring  tbe 
act  unconstitutional. 
The  Judgment  Is  afiSrmed. 

DUNBAR,  C.  J.,  and  PARKER  and  GOSE, 
JJ.,  concur. 

CHADWICK,  J.  (concurring  In  result). 
Tbe  proof  In  this  case  shows,  without  con- 
tradiction, that  tbe  factory  conducted  by 
the  defendant  is  clean  and  wholesome,  and 
is  In  no  way  a  menace  to  the  health  of  tbe 
employes;  and  If  a  correct  solution  of  this 
particular  case  depended  upon  tbe  evidence 
alone  tbe  act  could  hardly  be  sustained.  But, 
admitting  that  tbe  Legislature  cannot  passi 
a  law  which  arbitrarily  and  unreasonably 
Impairs  tbe  right  of  contract,  it  does  not 
follow  that  courts  are  at  liberty  to  disregard 
the  legislative  will,  unless  tbe  facts  and  con- 
ditions upon  which  it  bases  Its  judgment  are 
80  well  understood  that  they  can  take  Ju- 
dictal  notice  or  knowledge  of  tbem.  In  other 
words,  where  tbe  facts  depend  upon  proof,  I 
think  it  is  competent  for  the  Legislature  to 
pass  a  labor  law  covering  any  particular  in- 
dustry, and  that  tbe  law  will  be  binding  upon 
the  courts,  regardless  of  tbe  showing  that 
might  be  made  in  any  particular  case.  If 
it  were  otherwise,  we  would  have  a  law  for 
"special  cases,"  and  we  could  not  depend  upon 
fieneral  laws,  for  the  obvious  reason  that  tbe 
Legislature  could  not  pass  a  law  with  any 
assurance  that  it  would  be  general  in  its  ap- 
plication. 

I  have  not  found  tbe  rule  to  be  stated  In 
any  of  tbe  books  exactly  as  I  have  stated  it; 
bnt  the  difficulty  of  applying  any  other  rule 
may  be  illustrated.  For  instance,  tbe  Su- 
preme Court  of  tbe  United  States,  as  well  as 
many  of  tbe  state  courts,  has  held  a  law  lim- 
iting tbe  numl>er  of  hours  an  underground 
miser  can  work  to  be  constitutional;  while 
the  Supreme  Court  of  Colorado  held  directly 
to  tbe  contrary.  On  the  other  hand,  the  Su- 
preme Oourt  of  Nebraska  has  held  that,  al- 
tbongh  a  law  limiting  the  hontis  of  labor  as 
to  men  will  not  be  sustained,  unless  health 
and  safety  require  it,  most  any  kind  of  a 
law  will  be  sustained  as  to  woman,  because 
of  her  sex  and  dependent  relation.  Al- 
though varying  in  statement,  this  distinction 
runs  through  tbe  cases.  'Vye  find  it  in  the 
dedslons  of  the  Supreme  Oourt  of  tbe  United 
States.  Tbe  Bakeshop  Case  is  an  example 
of  tbe  one  view,  and  the  Oregon  case  cited  In 
Jndge  CROWS  opinion  Is  a  type  of  tbe  other. 
Authorities  almost  witbout  number  might  be 
referred  to.  But  it  is  not  cases,  but  tbe  prin- 
ciple, to  which  I  would  refer,  and  until  the 
Supreme  Court  of  tbe  United  States  decide? 
otherwise  I  am  willing  to  hold — for  I  believe 
it  is  tbe  only  consistent  thing  for  a  court  to 
do— that  in  all  cases  pertaining  to  tbe  police 
power  the  Legislature  is  supreme,  unless  tbe 
general  application  of  the  law  does  violence 
to  the  common  knowledge  of  men.  In  which 
erent  a  court  might  properly  intervene.    If 


there  can  be  a  difference  of  opinion,  tbe  Judg- 
ment of  tbe  legislative  body  must  prevail. 

I  regret  that  myAssociates  have  deemed  it 
necessary  to  uphold  tbe  exception  to  tbe  law, 
in  so  far  as  it  relates  to  women  employed  in 
fruit  and  vegetable  canneries.  I  have  grave 
doubt  as  to  tbe  validity  of  this  exception. 
Tbe  exception,  in  so  far  as  it  applies  to  wo- 
tnen  employed  In  fish  canning  establishments, 
Is  upon  surer  ground,  and  would  probably  be 
sustained  upon  a  direct  attack.  It  was  un- 
necessary to  hold  tbe  exception,  or  apy  part 
of  the  exception,  good  in  this  case;  for  tbe 
defendant  can  have  no  interest  beyond  tbe 
body  of  tbe  law.  I  am  mindful  of  tbe  legis- 
lative direction:  "If  it  shall  be  adjudicated 
that  the  foregoing  proviso  and  exception 
shall  be  unconstitutional  and  invalid  for  any 
reason,  an  adjudication  of  invalidity  of  said 
proviso  or  any  part  thereof  shall  not  affect 
the  validity  of  the  act  as  whole,  nor  any  part 
thereof."  Under  tbe  ordinary  rule  of  inter- 
pretation as  we  have  heretofore  understood 
and  applied  It,  such  direction  would  not  be 
held  to  Influence  the  court  in  any  way;  tbe 
rule  being  that,  if  the  exception  were  de- 
clared invalid,  as  appellant  contends  it  Is, 
tbe  whole  act  would  be  avoided,  under  tbe 
theory  that  the  Legislature  would  not  have 
passed  tbe  act  without  tbe  exception.  Xet  I 
see  no  objection  to  the  Legislature  changing 
this  rule  of  Interpretation,  and  saying  in 
terms,  to  the  courts  that  it  was  its  intention 
to  pass  a  law  limiting  hours  of  labor  for  wo- 
men, and  that  it  has  made  tbe  act  broad 
enough  to  include  the  excepted  class,  and  if 
tbe  courts,  upon  consideration  of  tbe  law, 
find  tbe  exception'  to  be  witbout  sustaining 
reason,  the  whole  law  shall  not  be  declared 
bad  because  of  uncertainty  as  to  legislative 
intent ;  but  the  exception  shall  be  regarded 
as  If  it  had  not  been  written.  Although  con- 
trary to  precedent  and  practice,  tbe  idea 
seems  to  me  to  be  a  wholesome  one,  and  a 
right  well  within  the  power  of  the  Legisla- 
ture. Granting  this  power  to  the  Legislature. 
I  believe  that  the  exception  of  women  em- 
ployed in  fruit  and  vegetable  canning  estab- 
lishments cannot  be  sustained,  and  that  they 
can  work  eight  hours,  and  no  more.  For  the 
exception,  in  so  far  as  it  refers  to  tbem,  is 
based,  not  upon  tbe  health,  safety,  or  welfare 
of  the  women  employes,  but  upon  tbe  nec- 
essities of  tbe  employer;  that  is  to  say,  if  he 
is  engaged  In  putting  up  perishable  stuff,  and 
might  lose  money  by  putting  on  more  em- 
ployes, or  working  tbem  the  prescribed  num- 
ber of  hours,  he  can  violate  the  law  at  will. 
Laws,  like  tbe  one  under  review,  are  passed 
and  sustained  on  the  theory  that  they  better 
the  condition  of  human  beings.  Tbe  excep- 
tion makes  the  condition  (perishability)  of 
tbe  fruit  or  vegetable  the  test,  rather  than 
the  health,  welfare,  or  safety  of  the  employe. 
The  exception  is  unreasonable,  and  should 
not  have  our  approval. 

I  know  of  no  case,  and  I  think  none  will 
be  found,  which  would  approve  tbe  applica- 
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tion  of  the  rule  of  police  power  In  such  a 
case.  I  concur  in  the  holding  of  my  Associ- 
ates that  defendant  is  within  the  law;  but  I 
would  not  have  sustained  the  exception  in 
the  particular  noted.  I  would  hold  the  law 
to  be  general  in  its  application,  except  In  so 
far  as  women  employed  in  fish-packing  estab- 
lishments are  concerned. 


(67  Wash.  630) 

NORMAN  T.  CITY  OF  SPOKANE. 

(Supreme   Court  of  Washington.     March  26, 
1912.) 

1.  Municipal  Corporations  (S  493*)  — 
Street  Improvements— Local  Assessments 
—Objections, 

Objections  to  a  local  assessment  for  a 
street  improvement  levied  by  a  city,  the  char- 
ter of  which  itnposes  no  limitation  on  the  pow- 
er to  make  improvements,  and  put  the  burden 
on  the  property  benefited  other  than  the  im- 
plied one  that  the  assessment  shall  not  exceed 
the  benefits,  that  the  assessment  exceeds  50 
per  cent,  of  the  assessed  value  of  the  property, 
that  the  improvement  was  not  petitioned  for 
by  owners  of  three-fourths  of  the  property  to 
be  assessed,  and  that  the  report  of  the  board 
of  public  works  to  the  council  did  not  comply 
with  the  city  charter  and  ordinances,  in  that 
it  did  not  correctly  report  the  assessed  valua- 
tion of  the  property  which  in  the  judgment  of 
the  board  should  be  assessed  for  the  improve- 
ment, and  did  not  report  the  estimated  cost 
of  the  improvement  and  did  not  contain  any 
recommendations  for  the  improvement,  go  only 
to  the  regularities  of  the  proceedings,  and  not 
to  their  validity,  and  are  cured  by  the  confirma- 
tion of  the  assessment  roll  by  the  city  council. 
[Ed.  Note. — For  -  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1091-1093,  1160- 
1165;   Dec.  Dig.  f  493.*] 

2.  Municipal  Cobpobations  (|  611*)  — 
Street  Improvements  —  Confirmation  ov 
Assessment  Roll  —  Remedy  of  Pabtt  Ag- 
grieved. 

The  remedy  of  an  owner  objecting  to  a 
local  assessment  for  a  street  improvement  on 
grounds  ^oing  only  to  regularities  not  affecting 
the  validity  of  the  proceedings  is  by  an  appeal 
from  an  order  of  confirmation  of  the  assess- 
ment roll  by  the  city  counciL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1183,  1184;  Dec. 
Dig.  §  511.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;   Henry  V.  Kennan,  Judge. 

Action  by  Aimee  L.  Norman  against'  the 
City  of  Spokane.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    AflSrmed. 

T.  D.  Rockwell,  F.  M.  Dudley,  Joseph  T. 
RoBslow,  and  CuIIen,  Lee  &  Foster,  for  ap- 
pellant. A.  M.  Craven  and  John  E.  Orr,  for 
respondent 


PER  CURIAM.  Action  by  Summons  and 
complaint  to  cancel  and  set  aside  a  local  as- 
sessment for  street  improvement.  Judgment 
for  the  defendant  The  plaintiff  has  ap- 
pealed. 

The  assessment  was  made  and  regularly 
confirmed  in  1904.  The  appellant  filed  objec- 
tions to  the  confirmation  of  the  assessment, 
but  did  not  appeal.     The  facts  relied  upon 


for  reversal  may  ie  summarized  as  follovrs: 
'Iliat  the  assessment  exceeds  50  per  cent, 
of  the  assessed  value  of  the  property;  that 
the  improvement  was  not  petitioned  for  by 
the  owners  of  three-fourths  of  the  property 
to  be  assessed  for  the  proposed  improvement; 
that  the  report  of  the  board  of  public  works 
to  the  city  council  did  not  comply  with  the 
requirements  of  section  62  of  the  city  char- 
ter, and  that  it  did  not  comply  with  the  or- 
dinances of  the  city  in  this:  (1)  that  it  did 
not  correctly  report  the  assessed  valuation 
of  the  property  which  In  the  judgment  of  the 
board  should  be  assessed  for  the  improve- 
ment (2)  that  it  did  not  report  the  estimated 
cost  of  the  improvement,  and  (3)  that  it  con- 
tained no  recommendations  for  the  improve- 
ment 

[1]  The  charter  (sections  61  and  62)  im- 
poses no  limitation  upon  the  power  of  the 
councU  to  make  improvements,  and  put  the 
burden  upon  the  property  benefited  other 
than  the  implied  one  that  the  assessment 
shall  not  exceed  the  benefits.  The  objections 
go  to  the  regularity  of  the  proceedings,  and 
not  to  their  validity.  The  Irregularities 
pointed  out  were  cured  by  the  confirmation 
of  the  assessment  roll  by  the  city  coundL 

[2]  The  appellant's  remedy  was  by  an  ap- 
peal from  the  order  of  confirmation.  Fail- 
Ing  to  pursue  this  remedy,  her  rights  are  con- 
cluded by  that  order.  This  case  Is  control- 
led in  every  respect  by  the  recent  case  of 
Rucker  Bros.  v.  City  of  Everett,  119  Pac.  807, 
where  the  jurisdictional  question  is  fully  dis- 
cussed. We  are  satisfied  with  the  rule  an- 
nounced in  that  case. 

The  judgment  Is  affirmed. 

(67  W!a8b.  621) 
RICHARDSON  v.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.    March  26, 
1912.) 

1.  Master  and  Servant  (|  297*)— Injury  to 
S  E  B  v  A  N  T— Judgment  Notwithstandinq 
Verdict. 

Where  a  verdict  for  plaintiff,  in  an  action 
by  a  servant  for  injuries,  was  based  on  a  find- 
ing that  defendant  was  negligent  in  failing  to 
provide  plaintiff  a  reasonably  safe  place  for  his 
work,  a  negative  answer  to  the'  special  ques- 
tion, "Is  a  master  required  to  anticipate  the 
negligence  of  bis  servant  and  the  result  of  that 
negligence  to  a  fellow  servant?"  did  not  re- 
quire a  judgment  for  defendant  notwithstand- 
ing the  verdict, 

[Ed;  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1195-1198;  Dec  Dig.  i 
297.*]  ' 

2.  Master  and  Servant  (S$  101,  102*)— Ob- 
ligation OF  Master— Safe  Place  to 
Work. 

The  duty  of  a  master  to  exercise  reason- 
able care  to  furnish  a  reasonably  safe  place  of 
work  is  a  positive  and  a  continuing  one,  and, 
in  determining  what  is  reasonable  care,  the 
nature  of  the  work,  imminence  of  the  danger, 
the  consequences  to  be  anticipated,  and  the 
surrounding  circumstances  must  be  considered. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  135.  171,  174,  178,  179, 
180-184,  192;    Dec.  Dig.  S|  101,  102.*] 
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3.  Mastxb  and  Skbvaht  (S  286*)— Obliga- 
tion OP  Master— Safe  Place  to  Work- 
Question  FOB  Jury. 

Whether  a  master  negligently  failed  to  ex- 
ercise reasonable  care  to  furnish  a  reason- 
ably safe  place  of  work  is  for  the  jury,  unless, 
under  the  evidence,  the  court  can  say  that  the 
minds  of  reasonable  men  may  not  differ  there- 
on. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1001,  1006,  1010-1050; 
Dec.  Dig.  f  286.*] 

4.  Appeal  and  Error  (S  987*)— Verdict- 
Review. 

The  court  cannot  weigh  the  evidence,  but 
mnst  take  the  facts  most  favorable  to  the  suc- 
cessful party  as  shown  by  the  evidence  and  de- 
termine whether  the  facts  are  sufficient  to 
sustain  the  verdict. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |$  3893-3896;  Dec.  Dig.  S 
987.*] 

5.  Master  and  Servant  (§  278*)— Injury 
TO  Servant— Negligence— Evidence. 

-  In  an  action  for  injuries  to  a  servant  while 
at  work  in  a  pocket  about  25  feet  deep  in- 
closed by  wooden  forms  for  a  concrete  pier 
and  arch  for  a  bridge,  caused  by  a  peavey  fall- 
ing on  him,  evidence  held  to  justify  a  finding 
of  actionable  negligence  of  the  master  in  fnil- 
ing  to  warn  him  of  the  danger  and  in  failing 
to  take  precautions  for  his  protection. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  954-972,  977;  Dec.  Dig. 
I  27a*] 

6.  Master  and  Servant  (i  150*)— Injttbies 
TO  Servant— Obligation  of  Master. 

Where  a  working  place  was  safe  when  a 
servant  went  to  work  as  ordered  by  his  su- 
perior, but  conditions  were  changed  without 
his  knowledge  so  as  to  make  the  place  ex- 
tremely dangerous,  the  master  mnst  warn  the 
servant  of  the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  297,  299-302,  305-307; 
Dec  Dig.  S  150-.*] 

7.  Master  and  Servant  (J  107*)— Place  for 
Work- Changes. 

Though  a  working  place  is  safe  when  a 
servant  commences  his  work,  it  is  the  duty  of 
the  master  to  take  reasonable  precautions  to 
protect  the  servant  against  injury  from  chang- 
es in  the  place  which  render  it  extremely  dan- 
gerous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  f§  199-202,  212,  254,  255; 
Dec.  Dig.  f  107.*] 

8.  Master  and  Servant  (S  191*)— Fellow 
Servant— Consociation  in  Euployi£BNT. 

The  entire  work  of  constructing  a  con- 
crete bridge  was  under  the  direction  of  a  su- 
perintendent. The  carpenters  constructing  the 
wooden  forms  for  the  piers  and  arches  were 
nnder  one  foreman,  while  the  concrete  men 
were  under  another  foreman;  concrete  men 
being  divided  into  several  gangs  under  sub- 
foreman.  Beld,  that  there  was  not  such  con- 
sociation of  employment  between  the  concrete 
men  and  the  carpenters  as  to  render  them  fel- 
low servants,  so  that  the  fellow-servant  rule 
would  not  preclude  recovery  by  a  concrete 
man  for  injuries  resulting  from  the  negligence 
of  a  carpenter. 

[Ed.  Note. — E'or  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Sg  475-479;  Dec.  Dig.  $ 
191.*] 

9.  Master  and  Servant  (S  201*)— Injuries 
TO  Servant— Concurrent  Negligence  op 
Master  and  Fellow  Servant. 

Where  an  employer  engaged  in  construct- 
ing a  concrete  bridge  so  placed  a  gang  of  car- 


penters constructing  forms  for  the  piers  and 
arches  as  to  render  the  work  of  the  concrete 
men  manifestly  dangerons  and  failed  to  warn 
the  concrete  men  of  the  danger  or  to  take  any 
measure  for  their  protection  from  falling  ob- 
jects, injury  to  a  concrete  man  by  the  falling 
of  a  peavey  negligently  stuck  between  the  lag- 
ging or  strips  in  the  floor  of  an  arch  by  a  car- 
penter proximately  resulted  from  the  negli- 
gence of  the  master,  and  be  was  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  515-534;  Dec.  Dig.  g 
201.*] 

10.  Master  and  Servant  (§  201*)— Injuey 
to  Servant  —  Fellow  Servant- Negli- 
gence. 

The  negligence  of  a  fellow  servant,  con- 
curring with  the  negligence  of  a  master  in 
causing  injury  to  a  servant,  does  not  relieve  the 
master  of  liability  for  the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  615-534;  Dec  Dig.  § 
201.*] 

11.  Damages  (§  216*)— Instructions— Mis- 
leading Instructions. 

An  instruction,  in  an  action  for  personal 
injuries,  directing  the  jury  to  find  such  sum  as 
will  fairly  compensate  plaintiff  for  the  injury 
he  has  sustained,  to  consider  his  age,  previous 
condition  of  health,  earning  capacity,  expectan- 
cy of  life,  permanency  of  injury,  pain  and  suf- 
fering he  has  endured  and  which  he  will  prob- 
ably suffer  from  the  injury  in  the  future,  and 
the  expense  he  has  incurred  on  account  of  the 
injury,  is  not  misleading  as  leading  the  jury 
to  consider  the  life  expectancy  of  plaintiff  as  a 
well  man  in  determining  his  damages  for  future 
pain  and  suffering. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S§  548-555;   Dec.  Dig.  g  216.*] 

12.  Damages  (g  167*)— Personal  Injuries- 
Mortality  Tables — Evidence. 

Mortality  tables  are  admissible  in  connec- 
tion with  the  evidence  of  the  prior  state  of 
health  of  plaintiff  suing  for  a  personal  injury 
and  the  probable  permanency  of  his  injury  in 
determining  damages  for  loss  of  earning  ca- 
pacity. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  gg  487^89;   Dec  Dig.  g  167.*] 

13.  Damages  (§  132*)— Personal  Injuries- 
Excessive  Damages. 

A  man  26  years  old,  in  good  health,  with 
an  earning  capacity  of  $3  a  day,  and  with  a 
life  expectancy  of  about  38  years,  was  injured 
and  incapacitated  for  work  of  any  kind.  His 
right  arm  and  right  leg  were  partially  para- 
lyzed. His  power  of  speech  was  impaired. 
There  was  a  partial  paralysis  of  the  right  side 
of  his  face.  A  part  of  his  skull  had  been  re- 
moved. He  had  undergone  two  surgical  opera- 
tions and  had  spent  months  in  a  hospital. 
His  hospital  and  medical  bills  amounted  to 
nearly  $2,000.  HeU,  that  a  verdict  of  $15,000 
was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  gg  372-385,  396;   Dec.  Dig.  g  132.'J 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County ;   Wm.  A.  Huneke,  Judge. 

Action  by  Dewltt  Clinton  Richardson 
against  the  City  of  Spokane.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Cannon,  Ferris,  Swan  &  Lally,  for  appel- 
lant. Nuzum  &  Nu2um  and  Geo.  H.  Armi- 
tage,  for  respondent. 
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ELLIS,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries,  suffered  by  the 
plaintiff  while  In  the  employ  of  the  city  of 
Spokane  in  the  construction  of  a  concrete 
bridge  across  the  Spokane  river  at  Monroe 
street  in  that  city.  Many  men  were  employed 
in  the  work.  The  carpenters  and  carpenters' 
helpers,  who  were  constructing  the  wooden 
forms  for  the  piers  and  arches  of  the  bridge, 
were  under  one  foreman.  The  men  who 
mixed,  poured,  spread,  and  tamped  the  con- 
crete into  the  forms  when  completed  were 
known  as  concrete  men,  and  were  divided  in- 
to several  gangs  according  to  their  places  of 
work.  Each  concrete  gang  was  under  a  sui>- 
foreman,  and  all  under  a  head  concrete  fore- 
man. The  whole  work  was  under  the  direction 
of  a  superintendent.  The  plaintiff  was  employ- 
ed as  one  of  the  concrete  men.  While  at  work 
In  a  hole  or  pocket  formed  by  parts  of  the 
wooden  forms  for  a  pier  and  an  arch,  into 
which  place  he  had  been  ordered  by  his 
Immediate  foreman,  a  peavey,  used  by  one 
of  the  carpenters'  helpers  at  work  upon  the 
arch,  fell  upon  him,  crushing  his  skull.  The 
negligence  charged  was  failure  to  use  rea- 
sonable care  to  provide  and  maintain  a  safe 
place  of  work  for  the  plaintiff,  and  failure 
to  warn  him  that  men  would  be  set  to  work 
upon  the  arch  or  span  above  him,  thus  ren- 
dering his  place  of  work  dangerous.  At 
appropriate  times  the  defendant  interposed 
motions  for  a  nonsuit,  for  a  directed  ver- 
dict, and  for  Judgment  notwithstanding  the 
verdict.  These  were  overruled,  and  a  judg- 
ment was  entered  upon  the  verdict  of  the  Jury 
for  $15,000  and  costs.  The  defendant  has 
appealed. 

[1  -4]  The  appellant's  first  contention  Is  that 
the  trial  court  erred  in  denying  the  motions 
for  a  nonsuit,  for  a  directed  verdict,  and 
for  Judgment  notwithstanding  the  verdict 
The  argument  in  support  of  this  contention 
is  directed  to  an  answer  to  the  inquiry:  Is 
a  master  required  to  anticipate  the  negli- 
gence of  his  servant  and  the  result  of  that 
negligence  to  a  fellow  servant?  Of  course, 
the  answer  to  the  question  thus  broadly  put 
would  usually  be  in  the  negative.  But  the 
question  does  not  present  the  actual  issue 
on  the  facts  before  us.  The  real  issue  is 
better  presented  by  the  following  questions: 
Was  the  master  guilty  of  negligence  In  fail- 
ing to  use  reasonable  care  to  provide  a  rea- 
sonably safe  place  for  the  servant's  work, 
and  in  failing  to  maintain  it  in  a  reasonably 
safe  condition?  If  it  was,  then  was  the  in- 
Jury  the  result  of  that  failure  as  the  proxi- 
mate cause?  That  it  is  the  positive  duty  of 
the  master  to  exercise  reasonable  care  to 
furnish  a  safe  place  of  work,  and  that  the 
duty  is  a  continuing  one,  has  so  often  been 
stated  by  this  and  other  courts  as  to  require 
no  citation  of  authority.  The  divergence 
of  the  adjudicated  cases  is  found,  not  in 
any  real  difference  of  opinion  as  to  the  na- 
ture or  scope  of  the  rule,  but  in  determining 
what  in  a  given  case  is  reasonable  care. 


Tliat  Is  necessarily  a  relative  qnestlon  to  be 
determined  by  the  nature  of  the  work,  the 
imminence  of  the  danger,  the  consequences 
to  be  anticipated,  and  all  the  conditions, 
circumstances,  and  surroundings.  These  are 
mattes  resting  in  evidence.  This,  like 
every  other  question  of  negligence,  whether 
primary  or  contributory,  is  a  question  for 
the  Jury,  whenever  under  the  evidence  the 
court  cannot  say  that  the  minds  of  reason- 
able men  may  not  honestly  differ  thereon. 
Richmond  v.  Tacoma  Ry.  &  Power  Co.,  122 
Pac  351,  decided  March  13,  1912.  It  is  not 
our  duty  to  weigh  the  evidence,  nor  to  pass 
upon  its  credibility.  We  can  do  neither 
without  invading  the  province  of  the  Jury. 
We  may  only  take  the  facts  most  favorable 
to  the  respondent  as  developed  by  the  evi- 
dence, apply  the  law  thereto,  and  determine 
whether  such  facts  are  sufficient  In  law  to 
sustain  the  verdict 

[B]  There  was  evidence  from  which  the 
Jury  might  have  found  the  following  facts: 
That  the  respondent  was,  at  about  8  o'clock 
in  the  morning,  ordered  by  his  immediate 
superior,  the  city's  subforeman  of  the  partic- 
ular concrete  gang  in  which  respondent  was 
employed,  to  go  with  another  man  to  the 
bottom  of  a  hole  or  pocket,  about  25  feet 
deep,  between  5  and  6  feet  long,  and  about 
2  feet  wide,  Inclosed  by  the  wooden  walls 
of  the  forms  for  a  concrete  pier  and  arch, 
and  there  clear  out  concrete  which  h^d  fatt- 
en into  certain  drains  at  the  base  of  the 
pier  and  arch ;  that  after  rising  from  the 
bottom  of  the  hole  some  few  feet,  the  wood- 
en wall  on  one  side  passed  out  in  a  wide 
curve,  making  a  part  of  the  form  for  a  pro- 
posed concrete  arch,  and  forming  a  curving 
wooden  incline  leading  directly  Into  the  pock- 
et; that  any  tool  or  other  object  dropped 
or  escaping  from  men  at  'work  upon  this 
Incline,  whether  by  unavoidable  accident  or 
otherwise,  would  inevitably  slide  down  it 
directly  into  and  fall  to  the  bottom  of  the 
pocket;  that  In  the  absence  of  a  screen  or 
barrier  across  the  incline  near  where  It 
approximated  the  perpendicular  and  formed 
the  pocket,  the  bottom  of  the  pocket  though 
reasonably  safe  at  other  times,  was  an  ex- 
ceedingly dangerous  place  in  which  to  work 
while  men  were  at  work  upon  the  arch 
above ;  that  such  a  barrier  could  easily  have 
tieen  placed  so  ns  to  avoid  all  danger  from 
falling  objects  to  those  working  In  the  pock- 
et; that  no  such  barrier  was  provided,  and 
no  one  was  ordered  to  place  any  protection 
over  the  pocket;  that  all  of  these'  things 
were  patent  and  obvious  to  any  one.  There 
was  also  evidence  from  which  the  Jury  might 
have  found  that  there  were  no  men  at  work 
upon  the  span  or  arch  when  the  respondent 
and  the  man  with  him  were  sent  into  the 
pocket;  that  they  received  no  warning  tliat 
men  would  be  placed  to  work  upon  the  arch 
while  they  were  there;  that  the  respondent 
at  the  time  of  the  injury  was  loosening  with 
a  pick  concrete  which  had  fallen  Into  the 
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drains  In  the  bottom  of  the  pocket,  while 
the  other  man  with  him  was  shOTellng  the 
debris  Into  a  bucket  lowered  from  the  top 
by  a  third  man,  who  would  draw  the  bucket 
up  with  a  rope;  that  the  noise  made  by 
these  two  men  working  in  this  confined 
resonant  space  was  such  as  to  prevent  them 
from  hearing  the  men  at  work  upon  the 
arcb  above  and  some  60  or  60  feet  distant; 
that  the  hole  was  so  deep  that  they  could 
not  see  the  men  on  the  arch ;  and  that  tbey 
had  no  knowledge  that  men  were  at  work 
there  or  would  be  while  the  respondent  and 
his  comiHtnton  were  In  the  pocket.  The 
appellant  Introduced  evidence  contradicting 
all,  or  nearly  all,  of  these  things;  but  It 
was  for  the  Jury  to  say  what  evidence  was 
most  credible  and  convincing,  and  which 
witnesses  were  to  be  believed.  There  was 
no  conflict  in  the  evidence  that  about  11:30 
o'clock  In  the  forenoon  of  the  day  In  ques- 
tion, while  the  defendant  was  on  his  knees 
loosening  the  concrete  in  the  drains  with  a 
pick,,  a  peavey  escaped  from  one  of  the  car- 
penters' helpers  at  work  In  placing  forms 
upon  the  arch,  slipped  down  the  incline  of 
the  arcb,  fell  into  the  pocket,  and,  striking 
the  respondent  upon  the  left  side  of  the  top 
of  the  bead.  Inflicted  the  injuries  complained 
of;  that  the  men  upon  the  arch  were  using 
heavy  tools  such  as  peavies,  adzes,  hammers, 
iron  mallets,  and  saws,  and  handling  timbers. 
Upon  all  of  these  facts,  of  which  there,  was 
ample  evidence  which  the  Jury  might  be- 
lieve, we  cannot  say  as  a  matter  of  law 
that  the  Jury  could  not  find  the  master  neg- 
ligent 

[(,  7]  Taking  these  things  as  true,  the 
place  of  work  was  safe  when  the  respondent 
went  to  work.  Conditions  were  changed  so 
as  to  make  the  place  extremely  dangerous, 
by  the  master  soiding  carpenters  to  work 
npon  the  arch.  It  was  the  master's  duty 
to  warn  the  respondent  of  the  danger  thus 
created,  and  take  reasonable  precautions  for 
his  protection,  or  give  him  a  chance  to  pro- 
tect himself.  The  appellant,  or  those  placed 
in  charge  of  the  work  by  the  appellant,  did 
nothing.  It  failed  as  master  to  perform  its 
whole  duty  to  the  servant.  In  the  following 
eases  these  principles  have  been  fully  ex- 
emplified and  soundly  applied.  They  seem 
to  us  controlling  upon  the  facts  here  pre- 
sented: Pennsylvania  Steel  Co.  y.  Jacobsen, 
157  Fed.  656.  85  C.  C.  A.  118;  Northwestern 
Fuel  Company  v.  Danielson,  57  Fed.  915,  6 
C.  C.  A.  636;  Mullln  v.  Northern  Pacific  Ry. 
Co.,  38  Wash,  650,  80  Pac.  287;  Rowland 
v.  Standard  Milling  &  Logging  Company,  50 
Wash.  34,  96  Pac.  686;  McLeod  v.  Chicago, 
M.  k  St.  P.  By.  Co.,  117  Pac.  749. 

[I]  It  may  well  be  doubted  whether  there 
was  any  such  consociation  of  employment 
l>etween  the  respondent  and  the  carpenters 
as  to  make  them  fellow  servants  within  any 
Jnst  application  of  that  doctrine.  There  was 
DO  opportunity  for  that  mutual  observation 
tnd  protection   which  is  the   logical   basis 


of  the  rule.    2  Labatt,  Master  k  Servant,  i 
501a. 

[I]  We  fall  to  find,  however,  that  there 
is  any  question  of  fellow  servant  properly 
involved  in  this  case.  The  carpenters'  helper, 
whose  peavey  It  was  that  escaped,  testified 
that,  while  not  using  it,  he  stuck  it  between 
the  lagging  or  strips  in  the  floor  of  the  arch ; 
that  in  some  way  unknown  to  him,  but  he 
thought  by  reason  of  the  vibration  of  the 
arcb  caased  by  the  work  being  done  upon 
it,  the  peavey  became  disengaged  and  slip- 
ped down  the  Incline.  His  testimony  tended 
to  show  that  the  escape  of  this  jmrtlcular. 
tool  was  an  unavoidable  accident.  The  evi- 
dence was  far  from  establishing  any  positive 
negligence  on  the  part  of  this  man  or  any 
other  of  the  carpenters.  However  that  may 
be.  It  Is  plain  that  the  placing  of  the  man 
to  work  upon  the  arch  would  Inevitably 
make  respondent's  place  of  work  dangerous, 
though  the  men  ui>on  the  arch  employed  the 
utmost  care.  The  danger  from  such  an  es- 
cape, whatever  the  occasion,  was  so  obvious, 
the  disastrous  result  to  the  men  in  the  pock- 
et so  Inevitable  and  manifest,  the  protectio* 
against  it  so  palpably  necessary  and  easy 
to  provide,  that  the  Jury  were  justified  in 
finding  that  the  failure  to  provide  such  pro- 
tection or  to  warn  of  the  new  danger  was 
the  proximate  cause  of  the  injury.  It  was 
the  cause  without  which  the  injury  could 
not  have  occurred,  and  by  which  the  re- 
spondent's place  of  work  was  rendered  un- 
necessarily and  Inevitably  dangerous  when 
men  were  placed  to  work  npon  the  arch. 

[IS]  If  there  was  any  concurring  negli- 
gence of  a  fellow  servant,  it  would  not  re- 
lieve the  master  from  liability  for  a  failure 
to  observe  its  positive  duty  to  the  respondent. 
"We  have  frequently  stated  and  approved 
the  principle  that  the  duty  of  the  master 
to  provide  a  reasonably  safe  place  and  rea- 
sonably safe  appliances  for  his  servant  is 
personal,  and,  whether  this  duty  is  per- 
formed by  the  principal  or  by  his  agent, 
whoever  that  agent  may  be  and  in  whatever 
capacity  he  may  generally  be  employed,  the 
duty  is  still  that  of  the  principal.  It  is  also 
well  settled  that,  if  the  negligence  of  a 
fellow  servant  concur  with  the  negligence 
of  the  master,  it  does  not  excuse  the  primary 
negligence  of  the  master  for  injury  to  an- 
other fellow  servant."  Ralph  v.  American 
Bridge  Company,  30  Wash.  500,  505,  506,  70 
Pac.  1098,  1099;  Howe  v.  Northern  Pacific 
Ry.  Co.,  30  Wash.  569,  580,  70  Pac.  1100, 69  L. 
R.  A.  949;  Czareckl  v.  Seattle  &  San  Fran- 
cisco Ry.  &  Nav.  Co.,  30  Wash.  288,  295,  296, 
70  Pac.  750;  Costa  v.  Pacific  Coast  Com- 
pany, 26  Wash.  138,  66  Pac.  398;  Grand 
Trunk  Ry.  Co.  v.  Cumniings,  106  U.  S.  700, 
1  Sup.  Ct  493,  27   L.  Ed.  266. 

The  motions  were  properly  overruled. 

[II]  It  is  next  contended  that  the  court 
erred  in  instructing  the  Jury  as  follows:  "If 
yon  find  a  verdict  for  the  plaintiff,  you  will 
allow  him  such  sum  as  will  fairly  compen- 
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Bate  him  for  the  injury  he  has  sustained, 
and  to  determine  its  amount  you  may  con- 
sider plalntUTs  age,  his  previous  condition 
of  health,  his  earning  capacity,  his  expectancy 
of  life,  the  permanency  of  the  Injury,  the 
pain  and  sufiFering  he  has  endured,  and  which 
he  will  probably  suffer  from  'the  injury  In 
the  future,  and  the  expense  he  has  incurred 
for  physicians  and  hospital  services  on  ac- 
count of  such  injury."  The  appellant  bad 
objected  to  the  admission  of  the  mortality 
tables  in  evidence,  on  the  ground  that  they 
were  made  for  well  men,  and  did  not  form 
a  basis  of  proof  of  expectancy  in  view  of 
the  plaintiff's  injured  condition.  It  Is  ar- 
gued that  this  instruction  was  wrong,  in 
that  it  permitted  the  Jury  to  consider  the 
life  expectancy  of  the  respondent  as  a  well 
man,  and  not  in  his  then  injured  condition, 
in  determining  his  damages  for  future  pain 
and  suffering.  There  would  be  merit  in  this 
contention  had  the  claim  for  damages  been 
based  upon  present  and  future  pain  and 
Buffering  alone;  but  such  was  not  the  case. 
The  claim  was  for  loss  of  earning  capacity 
as  well  as  for  paiji  and  suffering.  The 
phrase  "his  expectancy  of  life,"  in  the  in- 
struction, following  immediately  the  refeo- 
ence  to  his  previous  condition  of  health  and 
his  earning  capacity,  and  followed  immediate- 
ly by  the  reference  to  permanency  of  injury, 
was  obviously  Intended  to  be  considered 
with  reference  to  those  things.  The  refer- 
ence to  the  pain  and  suffering  which  he 
had  endured  and  probably  would  endure  in 
the  future  was  in  plain  terms  limited  to 
tliat  resulting  "from  the  injury,"  and  was 
Just  as  obviously  intended  to  be  considered 
with  reference  to  his  Injured  condition  and 
the  nature  and  extent  of  the  injuries,  wheth- 
er permanent  or  otherwise,  and  not  with 
reference  to  his  prior  state  of  health  or 
his  life  expectancy  based  thereon.  If  we 
indulge  the  degree  of  criticism  Invited  by 
the  appellant,  we  might  with  equal  reason 
say  that  the  reference  to  permanent  injury 
precluded  recovery  for  future  suffering  in 
case  the  injury  was  not  permanent.  Neither 
of  these  strained  constructions  is  warranted. 
It  will  be  assumed  that  the  Jurors  were  men 
of  ordinary  intelligence.  As  such  they  could 
not  have  been  misled  by  the  language  used 
Into  a  belief  that  respondent's  future  pain 
and  suffering,  plainly  referred  to  as  a  result 
of  the  injured  condition  alone,  had  any 
reference  to  his  prior  state  of  health  or  to 
his  life  expectancy  based  thereon.  [1 2]  That 
the  mortality  tables  were  admissible  as  evi- 
dence to  be  considered  liy  the  Jury  in  con- 
nection with  the  evidence  as  to  the  re- 
spondent's prior  state  of  health,  and  the 
probable  permanency  of  his  injury  in  deter- 
mining damages  by  loss  of  earning  capiicity, 
is  the  established  law  in  this  state.  Brown 
v,  Blaine,  4t  Wash.  287,  83  Pac.  310 ;  Ilodd 
T.  Tacoma,  45  Wash.  436,  88  Pac.  842 ;   Dus- 


key  T.  Green  LaliLe  Shingle  Company,  51 
Wash.  145,  98  Pac.  99;  Suell  v.  Jones,  49 
Wash.  582,  96  Pac.  4.  In  the  last  case  dted 
the  subject  is  thoroughly  discussed,  with 
the  following  conclusion:  "But  notwith- 
standing these  differences,  the  practice  of 
admitting  standard  mortality  tables  in  evi- 
dence whenever  it  becomes  necessary  to 
estimate  the  value  of  annuities,  dower  cur- 
tesy, or  damages  for  wrongful  act,  has  be- 
come too  well  established  to  admit  of  ques- 
tion, and  the  application  of  the  rule  gov- 
erning their  admission  does  not  depend  on 
race  or  color,  time  or  place.  Of  course,  the 
tables  are  not  binding  on  the  Jury."  See, 
also,  Illinois  Central  R.  Co.  v.  Houchins,  121 
Ky.  526,  89  S.  W.  530,  1  L.  R.  A.  (N.  S.)  375, 
123  Am.  St  Rep.  205 ;  Northern  Texas  Con- 
struction Company  v.  Crawford,  39  Tex.  Civ. 
App.  56,  87  S.  W.  223 ;  Haynes  v.  Watervllle 
&  O.  St.  Ry.  Co.,  101  Me.  335,  64  Atl.  614; 
Belmer  v.  Boyne  City,  etc.,  Co.,  160  Mich. 
669,  125  N.  W.  726;  Louisville,  N.  A.  &  C. 
Ry.  Co.  v.  Miller,  141  Ind.  633,  37  N.  B.  343, 
352;  Shover  v.  Myrick,  4  Ind.  App.  7.  30  N. 
E.  207,  208 ;  13  Cyc.  p.  198 ;  7  Ency.  Ev.  pp. 
425,  426 ;   8  Ency.  Ev.  p.  634. 

We  find  no  error  in  the  admission  of  the 
mortality  tables,  nor  In  the  Instruction  as 
given  by  the  court. 

[13]  Finally,  it  is  claimed  that  the  verdict 
is  excessive.  The  respondent  was,  at  the 
time  of  the  injury,  a  young  man  about  26 
years  of  age,  in  good  health,  and  capable 
of  earning  $3  a  day,  with  a  life  expectancy 
of  about  38  years.  The  injury  has  incapac- 
itated him  for  work  of  any  kind.  His  right 
arm  and  right  leg  are  partially  paralyzed, 
his  power  of  speech  is  impaired,  there  is 
a  partial  paralysis  of 'the  right  side  of  bis 
face,  and  there  is  a  space  of  about  2^  inches 
in  diameter  in  the  top  of  his  head  from 
which  the  skull  has  been  entirely  remov^. 
He  has  undergone  two  surgical  operations, 
and  has  spent  months  in  a  hospital.  His 
hospital  bills  and  doctors'  bills  up  to  the  time 
of  the  trial  amotmted  to  near  $2,000.  There 
can  be  no  question  that  his  injuries  are  per- 
manent. While  the  verdict  is  for  a  large 
sum,  we  cannot  say,  in  view  of  the  respond- 
ent's pitiable  condition,  that  it  is  more  than 
compen.satory.  It  is  not  such  as  to  indicate 
that  the  Jury  was  Influenced  by  passion, 
prejudice,  or  other  improper  motive.  The 
trial  court,  who  heard  the  evidence  and  ob- 
served the  man's  condition,  did  not  reduce 
the  verdict,  and  we  do  not  feel  warranted 
in  doing  so. 

The  cause  was  submitted  to  the  Jury  on 
competent  evidence  and  under  proper  in- 
structions. We  find  no  error  which  would 
Justify  a  reversal. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 
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STATE  T.  BAKER. 

(Supreme  Oourt  of  Washington.    Maich  25, 
1912.) 

1.  Obikinal  Law  ({  650*)— Juries— Mibcoh- 

DUCT-DOWNO    TBIAL  —  iNTOXICATlNa    LIQ- 
UORS. 

In  the  trial  of  one  for  sellinir  intoxicating 
iiqooiB  In  violation  of  local  option  law  (iSess. 
Laws  1809,  c.  81),  the  juron  may  be  permitted, 
during  the  trial,  to  smell  and  taste  liquor  in- 
troduced in  eridenoe,  in  order  to  determine  its 
natoTC. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law,  Cent.  Dig.  |  1457 ;    Dec.  Dig.  (  650.*) 

2.  CanavAL  Law  (I  861*)— Jurors— Miscon- 
duct iH  JUBT  Rooms— iNToxioATiwa  Iii<j- 

U0R8. 

Where  the  jurors,  in  a  trial  of  one  for  vio- 
iatlne  the  local  option  law  (Sess.  I^aws  1909, 
«.  81),  were  permitted,  without  objection,  to 
take  with  them  to  their  jury  room  liquor  which 
had  been  introduced  in  evidence,  it  was  not  er- 
ror for  them  to  smell  and  taste  of  the  liquor 
during  their  deliberations,  in  order  to  ascertain 
its  nature. 

[Ed.  Note.— For  other '  cases,  see  Criminal 
Uw,  Cent  Dig.  |  2061;   Dec.  Dig.  |  861.*] 

Z.  CapaRAi.  Law  (I  1169*)— Harmixbs  Ebbob 

— Adkibsion  or  Evidencb. 

Where  one  on  trial  for  selling  intoxicating 
liquors  in  yiolation  of  local  option  law  (Sess. 
Laws  1909,  c.  81)  testified  that  he  had  purdias- 
ed  and  paid  for  a  special  tax  stamp  or  license, 
and  that  it  had  been  issued  to  him,  the  errone- 
ous admission  of  a  United  States  revenue  col- 
lector's certificate  of  the  issue  of  such  a  stamp 
was  not  prejudicial. 

[E^.  Note.— For  other  cases,  see  Criminal 
Uw,  Otnt.  Dig.  «  S088,  3137-8143 ;  Dec.  Dig. 
f  1169.»] 

4.  OtaMtVAX,  Law  (i  403*)— Etidewcb— Ooh- 
PKniioT— Oabbon  Copies. 

Carbon  copies  of  receipts  and  bills  were 
-competent  as  evidence,  where  it  as  shown  by 
other  evidence  that  they  were  made  at  the  same 
time  as  the  originals,  and  that  the  originals 
<onld  not  be  produced. 

[ESd.  Note. — For  other  cases,  see  Criminal 
■  Uw,  Cent.  "Dig.  i  1676;    Dec.  Dig.  {  403.*] 

5.  intoxicatinq  lxquobs  (j  233*)— bvidehob 
— Uatebialitt. 

In  the  trial  of  one  for  selling  intoxicating 
liquors  in  violation  of  local  option  law  (Seas. 
Laws  1909,  c.  81),  evidence  of  railroad  expense 
hills  and  freight  receipts,  tending  to  show  ship- 
iDCDts  of  beer  to  the  defendant  in  prohibition 
territory,  was  material  as  bearing  upon  the 
question  of  his  place  of  business  and  the  busi- 
ness he  was  transacting. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,   Cent.   Dig.  !{  293-297,  298%;    Dec. 
Dig.  I  233.*) 
■«.  CaiMiNAi.  Law  (|  475*)— Expert  Testimo- 

HT—COMPETENCT— Nature  of  Liquobs. 
Where  an  expert  chemist  bad  analyzed  liq- 
uor found  in  the  place  of  business  of  one  on 
trial  for  a  violation  of  the  local  option  law, 
(Sess.  Laws  1909,  c.  81),  it  was  competent  for 
bim  to  giv«  his  opinion  as  to  whether  the  liquor 
was  intoxicating. 

(Ed.  Note. — IVir  other  cases,  see  Criminal 
Uw.  Ont  Dig.  I  1063 ;   Dec  Dig.  {  476.*] 

7.  SUNDAT    (I  so*)— DlBORABOK   OF  JURT. 

The  trial  juage  may  discharge  a  jury  on 
Sunday,  when  convinced  of  their  inability  to 
agree. 

[Bd.  Note.— For  other  cases,  see  Siioday, 
Cent.  Dig.  ii  7»-«6;  Dec  Dig.  S  30.*] 


8.  Crimiital  Law  (|  885*)-^ubt— Coebciho 

Verdict. 

After  the  Jury  had  been  ont  about  five 
hours,  the  court  called  them  in  and  informed 
them  that,  while  he  had  authority  to  receive  a 
verdict  of  guilty  or  not  guilty  on  the  next  day, 
which  was  Sunday,  he  had  no  authority  to  re- 
ceive a  disagreement,  and  that  he  was  not  going 
to  keep  them  after  midnight,  but  desired  them 
to  reach  a  verdict  before  that  time,  if  possible; 
that  he  bad  no  right  to  urge  them,  so  as  to  in- 
terfere with  their  consideration  of  the  case,  but 
that,  if  by  midnight  they  made  up  their  mind 
they  could  not  agree,  be  would  then  hear  them ; 
and  that  he  would  retain  them  longer,  if  there 
were  a  strong  probability  that  they  could  agree. 
HM,  that  the  court's  action  was  not  an  undue 
interference  with  their  deliberations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2069;   Dec.  Dig.  {  865.*] 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County;   D.  H.  Carey,  Judge. 

A.  D.  Baker  was  convicted  of  selling  in- 
toxicatlDg  liquor  in  violation  of  local  option 
law,  and  be  appeals.    Affirmed. 

Jesseph  &  Qrlnstead,  for  appellant  How- 
ard W.  Stull,  for  the  State. 

CROW,  J.  A.  D.  Baker  was  convicted  of 
selling  intoxicating  liquor  In  a  dry  uuitr  in 
Stevens  county,  in  violation  of  the  local  op- 
tion law,  chapter  81,  Session  Laws  1909, 
and  has  appealed. 

[1,2]  During  the  trial,  two  bottles  (Exhib- 
its 12  and  13)  taken  from  appellant's  place  of 
business  located  within  the  dry  unit,  and 
which  the  state  alleged  contained  Intoxicat- 
ing liquors,  were  admitted  In  evidence.  A 
portion  of  the  contents  of  each  had  been  an- 
alyzed by  an  expert  chemist  After  making 
his  analysis,  he  sealed  the  remaining  con- 
tents in  the  original  bottles.  One  bottle  had 
been  filled  by  the  sheriff  from  a  keg  con- 
taining wine  found  in  appellant's  place  of 
business.  The  other,  claimed  to  contain  beer, 
was  filled,  sealed,  and  unopened  when  found 
by  the  sheriff  at  the  same  time  and  place. 
The  evidence  was  sufficient  to  show  that  ap- 
pellant by  his  authorized  agent,  had  made 
a  sale  of  beer  from  a  similar  bottle  to  the 
prosecuting  witness.  The  Jury,  without  ob- 
jection, were  permitted  to  take  these  sealed 
exhibits  to  the  Jury  room.  It  was  afterwards 
shown  that  they  opened  them  and  smelled 
and  tasted  their  contents.  Appellant  con- 
tends that  in  so  doing  they  were  guilty  of 
misconduct  and  that  their  verdict  was  re- 
turned upon  private  knowledge  thus  obtain- 
ed, and  not  upon  competent  evidence  admit- 
ted during  the  trial.  The  trial  Judge,  In  the 
exercise  of  his  discretion,  might  have  per- 
mitted the  Jury  to  smell  and  taste  the  con- 
tents of  the  bottles  during  the  trial,  without 
requiring  them  to  do  so.  This  was  not  done; 
but  the  bottles  were  sent  to  the  Jury  room 
without  objection  on  the  part  of  appellant 
and  the  Jurors  naturally  supposed  it  would 
be  proper  for  them  to  make  any  reasonable 
examination  of  their  contents.  Hie  issue 
was   whether  the  liquor,  especially  ttiat  in 
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tbe  bottle ,  alleged  to.  contain  beer,  was  In- 
toixlcating.  If  the  Jurors  might  bave  been 
permitted  to  smell  and  taste  the  liquor  dur- 
ing the  trial,  we  fall  to  understand  how  tbe 
occurrence  here  complained  of  amounted  to 
misconduct  That  on  a  trial  of  this  charac- 
ter Juroi^  might  be  permitted  to  smell  and 
taste  the  liquor,  see  Schulenberg  v.  Nebras- 
ka. 79  Neb.  68,  112  N.  W.  304,  16  Ann.  Cas. 
217;  People  v.  Kinney,  124  Mich.  486,  83  N. 
W.  147;  Reed  v.  Territory,  1  Okl.  Or.  481, 
98  Pac,  583,  128  Am.  St.  Rep.  861;  State  ▼. 
McCafferty,  63  Me.  223.  There  is  a  conflict 
of  authority  on  this  question;  but  the  cases 
cited  meet  with  our  approval. 

Appellant  further  contends  the  trial  Judge 
erred  in  admitting  these  Exhibits  12  and  13 
In  evidence.  It  was  shown  that  the  contents 
were  In  the  same  condition  as  when  taken, 
save  that  a  small  portion  had  been  removed 
for  analysis.  These  liquors,  claimed  to  be  in- 
toxicating and  found  in  appellant's  place  of 
business,  were  admissible  as  tending  to  show 
the  character  of  his  business,  nothwithstand- 
Ing  the  fact  that  they  were  seized  a  few  days 
after  the  date  of  the  alleged  unlawful  sale. 
Starbeck  t.  State,  53  Tex.  Gr.  R.  192,  109 
8.  W.  162;  Klepfer  v.  State,  121  Ind.  491,  23 
N.  B.  287. 

[31  It  is  contended  the  trial  Judge  erred 
In  admitting  a  letter  from  the  United  States 
internal  revenue  collector,  in  which,  under 
seal,  he  certified  that  a  special  tax  stamp 
had  been  issued  to  appellant  as  a  retail  deal- 
er In  malt  liquor.  This  Instrument  was  of- 
fered under  sectiop  20  of  the  local  option 
law.  Appellant  contends  it  was  not  a  certi- 
fied copy,  and  .  was  therefore  incompetent 
Without  passing  upon  the  sufficiency  of  the 
certificate,  we  hold  its  admission,  if  error, 
could  not  have  been  prejudicial,  as  appellant 
himself  testified  that  he  had  purchased  and 
paid  for  such  a  special  tax  stamp,  or  license, 
and  that  it  had  been  issued  to  him. 

[4, 5]  A  number  of  expense  bills  and  freight 
receipts  issued  by  an  agent  of  tbe  Idaho  & 
Washington  Northern  Railway  Company, 
tending  to  show  shipments  of  casks  of  bot- 
tled beer  from  tbe  Inland  Brewing  &  Malt- 
ing Company  of  Spokane  to  the  appellant, 
were  admitted  in  evidence.  Appellant  con- 
tends that  they  were  incompetent;  that  they 
were  not  originals;  and  that  they  did  not 
tend  to  show  any  sale  of  intoxicating  liquor 
as  charged.  Other  evld^ice  discloses  the  fact 
that  by  using  carbon  sheets  these  receipts  and 
bills  were  made,  at  the  same  time  as  tbe  origi- 
nals, which  had  been  delivered  to  appellant 
and  could  not  be  produced  by  the  state;  and 
that  the  casks  had  been  delivered  at  his 
place  of  business  by  a  drayman,  who  did  his 
hauling,  and  whom  he  paid.  Upon  the  charge 
of  selling  Intoxicating  liquors  these  facts 
and  tbe  exhibits  were  competent  evidence  as 
tending  to  show  the  cliaracter  of  appellant's 
place  of  business  and  the  business  which  he 
was  transacting.  If  he  was  receiving  barrels 
of  bottled  liquors,  shipped  Into  dry   terri- 


tory by  a  Spokane  brewing  company,  under 
the  nam^  of  beer,  and  causing  the  same  to 
be  delivered  at  his  place  of  business,  the 
natural  inference  would  be  that  he  was  do- 
ing so  for  some  unlawful  purpose,  in'  viola- 
tion of  the  local  option  law. 

[6]  It  Is  complained  that  the  expert  chem- 
ist, who  made  the  analysis  above  mentioned 
was  permitted  to  testify  to  the  result  of  his 
tests,  and  to  express  his  opinion  as  to  wheth- 
er the  liquor  in  the  bottle  claimed  i>y  the 
state  to  have  contained  beer  was  intoxicat- 
ing. This  evidence  was  competent  Mayne 
V.  State  (Tex.  Cr.  App.)  86  S.  W.  329;  Pos- 
ton  V.  State,  83  Neb.  240,  119  N.  W.  520; 
State  V.  Wills,  106  Mo.  App.^  196,  80  S.  W. 
311. 

[7,t]  The  Jury  retired  to  deliberate  upon 
their  verdict  at  four  o'clock  on  Saturday  aft- 
ernoon. The  record  shows  the  followlngr 
"Thereafter,  to  wit  at  9:05  p.  m.,  the  Jury 
was  again  called  into  court  by  direction  of 
the  Judge  thereof,  and  the  following  pro- 
ceedings were  had  and  done:  Tbe  Courtr 
Mr.  Foreman,  have  the  Jury  arrived  on  a  ver- 
dict as  yet?  The  Foreinan:  We  have  not 
The  Court:  Is  there  a  probability  they 
might  arrive  on  a  verdict  before  12  o'clock? 
The  Foreman:  There  is  a  possibility;  but 
I  can't  say  as  to  the  probability.  The  Courtt 
I  want  to  say  this  to  you,  that  I  have  the  au- 
thority to  receive  a  verdict  from  the  Jury 
in  this  case,  of  guilty  or  not  guilty,  Sunday, 
but  I  have  no  authority  to  receive  a  disagree- 
ment; and  I  am  not  going  to  keep  you  after 
12  o'clock  tonight,  but  I  wish  that  you  would 
do  your  best  to  arrive  at  a  verdict  if  you  can. 
I  have  no  right  to  press  you  or  push  you, 
or  to  in  any  way  interfere  with  your  consid- 
eration of  the  case;  but  if  at  that  hour  you 
make  up  your  mind  that  you  cannot  agree,, 
in  the  case  that  will  be  the  fact,  I  will  bear 
you.  If  there  is  a  possibility  at  that  hour 
you  might  agree  upon  a  verdict  I  would  keep- 
you  longer;  that  Is,  if  the  possibility  is  a 
strong  possibility.  I  call  you  to  give  this 
notice  to  you  In  the  event  t|iat  It  might  aid 
you  in  your  work.  You  may  now  retire  to- 
your  Jury  room.  Mr.  Jesseph  (counsel  for 
appellant):  I  want  to  take  an  exception  to- 
the  instructions  your  honor  has  given  the 
Jury  at  this  time,  on  the  ground  and  for  the 
reason  that  they  are  prejudicial  to  the  de- 
fendant." Appellant  insists  that  this  was 
misconduct  and  error;  that  it  was  the  duty 
of  the  court  to  permit  the  deliberations  of 
the  Jury  to  proceed  without  Interruption! 
that  by  tbe  language  used  it  was  intimated 
they  might  be  compelled  to  remain  together 
over  Sunday;  and  that  by  his  statement  he 
coerced  the  Jurors  and  unduly  hastened  their 
deliberations.  The  trial  Judge  misstated  tbe 
law  as  to  his  right  to  discharge  the  Jury  on 
Sunday,  if  convinced  of  their  inability  to- 
agree.  State  v.  Lewis,  31  Wash.  515,  72  Pac. 
121.  Were  the  law  as  stated  by  htm,  we- 
would  find  no  merit  in  this  contention.  The 
Jury  returned  a  verdict  at  9:45  p.  m.,  more 
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than  two  boura  before  midoigbt  There  was 
no  undue  Interference  with  their  delibera- 
Uona.  State  t.  Lash,  225  Mo.  556,  125  S.  W. 
464;  Jones  r.  State,  117  Ga.  710,  44  S.  B. 
877;  Gebbardt  v.  State,  80  Neb.  S63,  114  N. 
W.  290;  Terry  v.  Stote,  60  Tex.  Cr.  R.  438, 
87  S.  W.  1043;  Sandefur  t.  Commonwealth, 
143  Ky.  655,  137  S.  W.  504. 

Other  objections  are  made  to  evidence  ad- 
mitted, and  It  is  also  contended  that  the 
prosecuting  attorney  was  guilty  of  miscon- 
duct in  his  argument  to  the  Jury.  Without 
discussing  these  assignments,  we  state  our 
coDdnsion  that  they  are  devoid  of  merit. 
The  appellant  has  been  awarded  a  fair  trial. 
Tbe  evidence  was  sufficient  to  sustain  the 
verdict,  and  the  record  shows  no  prejudicial 
error. 

The  Judgment  is  affirmed. 

DTTNBAR,  O.  J.,  and  MORRIS,  CHAD- 
WICK,  and  ELLIS,  JX,  concur. 


Vt  WadL  601) 

NATIONAL  SURETTT  CO.  v.  BRATNOBBR 
LUMBER  CO.  et  al. 

(Supreme  Goart  of  Washington.    March  25, 
1012.) 

1.  Appkai.  and   Ekbob  (I   46*)  —   StTPSEm 
CocsT— JuDouxNTS  Apfbalablb— Amount. 

Judgments  InTolving  nothing  save  tbe  re- 
covery of  money  are  not  appealable  to  the  Su- 
preme Court  where  the  amount  is   less   than 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  188-201 ;  Dec  Dig.  |  46.*} 

2.  APPBAX,  and  B3BBOB  (I  61*)  —  Judoubnts 

APPBAI.ABI.E— Amount— Joi  n  der. 

Where  the  surety  on  the  bond  of  a  mu- 
sldpal  contractor  brought  an  action  in  order  to 
procnre  an  adjudication  of  numerous  claims, 
and  tbe  defendants  who  set  up  their  claims  by 
etoss-complaints  recovered  judgments  which 
vere  all  evidenced  in  one  writing  signed  by  tbe 
court  and  so  entered,  tbe  mere  fact  of  the  join- 
der does  not  entitle  tbe  surety  company  to  ap- 
peal from  Judgments  on  claims  amounting  to 
hm  than  s200;  tbe  judgments  in  fact  being 
•eparate,  although  rendered  at  one  time  and  en- 
tered together. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EiTor.  Cent.  Dig.  |f  276-282;   Dec.  Dig.  {  61.*] 
8.  Municipal  Cobfosationb  (!  347*)  — Pub- 
lic IMFBOVEMBNTB— Bonds. 

laws  providing  that  contractors  for  a  mu- 
nicipality shall  furnish  a  bond  conditioned  to 
Kj  all  laborers,  mechanics,  and  subcontractors 
ve  for  their  object  the  securing  of  claims  for 
mechanics  and  materialmen  in  lien  of  Hens 
vhich  do  not  apply  to  public  improvements. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fS  876,  877;  Dec.  Dig. 
I  »47.*] 

4.  MUNIOIPAI.  COBFOBATIONS  (J  847*)  —  PUB- 
LIC lUPBOVXMKNTS— Bonds  —  Mattebs  In- 
cluded. 

Laws  1887-88,  c  12,  providing  that  con- 
tractors upon  public  worica  should  give  bonds 
to  lecare  laborers  and  others  who  would  have 
s  right  of  lien  if  the  work  was  performed  for 
in  individual,  was  amended  by  I.awB  189T,  c. 
H  by  omitting  the  provision  any  worit  of  any 
character  wbioi  if  performed  for  an  individual 
4  right  of  lien  would  exist."  and  this  in  turn 


was  re-enacted  by  Laws  1909,  c.  207,  i  1.  pro- 
viding that  contractor  in  such  cases  shall  fur- 
nish a  bond  conditioned  that  he  will  pay  all  la- 
borers, mechanics,  subcontractors,  materialmen, 
and  all  persons  or  contractors  with  provisions 
and  supplies  for  the  carrying  on  of  the  work. 
Held  that,  in  view  of  the  changes,  the  bond  re- 
quired by  Laws  1809  included  things  .which  do 
not  actually  enter  into  and  become  a  part  of 
the  finished  structure  and  did  not  confine  plain- 
tiffs to  such  relief  as  they  would  have  in  an- 
alogy to  the  lien  laws. 

[Ed.  Note. — For  other  cases,  see  Municipsl 
Corporations,  Cent  Digt  if  876,  877 ;  Dec  Dig. 

5.  Mechanics'  Liens  (|  3*)— Powebb  0t  Lfeo- 

IBLATUBE. 

The  Legislature  has  power  to  give  a  lien 
on  finished  structures  for  supplies  and  provi- 
sions, which,  while  not  entering  and  becoming 
a  part  of  the  structure,  are  necessary  to  its 
construction. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  f  4;   Dec  Dig.  I  3.*] 

6.  STATtTTES    (S    117*)— TlTLB  Or  ACT. 

The  title  of  Laws  1909,  c  207,  {  1,  called 
"An  act  'requiring  bonds  for  contractors  con- 
tracting to  do  public  work  conditioned  to  pay 
laborers,  mechanics,  materialmen  and  others, 
is  sufficiently  broad  to  give  protection  under  the 
bond  to  persons  furnishing  provisions  and  sup- 
plies. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  153-167 ;    Dec  Dig.  S  117.*) 

7.  MUNICIPAI,   CORPOBATIONS   (|  347*)— PUB- 
liO    lUFBOVEMENTS — BONU. 

The  bond  furnished  under  Laws  1809,  c 
207,  i  1,  requiring  contractors  doing  public 
work  to  furnish  a  bond  conditioned  on  the  pay- 
ment of  laborers,  mechanics,  materialmen,  and 
persons  furnishing  provisions  and  supplies,  in- 
dudes  claims  for  coal  furnished  as  fuel  for  a 
steam  shovel. 

[Ed.  Note. — ^Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  876,  877 ;  Dec  Dig. 

8.  Municipal  Cobpobations  (|  347*)  — Pub- 
lic lupROVEMENTS— Bond. 

The  bond  furnished  by  a  contractor  doing 
public  work  in  accordance  with  Laws  1909,  c. 
207,  requiring  the  giving  of  a  bond  conditioned 
on  the  payment  of  all  laborers,  mechanics,  and 
materialmen,  and  other  persons  supplying  sup- 
plies and  provisions,  includes  claims  of  persons 
furnishing  the  contractor  with  teams  and  driv- 
ers for  work  necessary  in  the  construction  of 
the  improvement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  876,  877 ;  Dec  Dig. 
f  347.*] 

9.  Municipal  Cobpobations  (S  347*)  — Pub- 
lic Impbovements— Bond. 

A  bond  furnished  in  accordance  with  Laws 
1909,  c.  207,  S  1,  requiring  contractors  doing 
public  work  to  give  bond  conditioned  upon  the 
payment  of  all  laborers,  mechanics,  and  materi- 
almen, and  persons  supplying  provisions  and 
supplies,  includes  claims  of  those  furnishing 
feed  for  teams  used  in  the  work. 

[Bd.  Note, — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  876,  877;  Dec  Dig. 
i  347.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   King  Dykeman,  Judge. 

Action  by  the'  National  Surety  Company, 
a  corporation,  against  the  Bratnober  Lumber 
Company  and  others.  From  judgments  for 
defendants  on  their  counterclaims,  plaintiff 
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appeals.    Appeal  dlsmtssed  as  to  certain  de- 
fendants and  affirmed  as  to  the  remainder. 

John  W.  Roberts  and  George  L.  Spirk, 
for  appellant.  Palmer  &  Askren,  J.  H.  Al- 
len, James  B.  Howe,  Hugh  A.  Talt,  Lyter  * 
Polsom,  Herchmer  Johnston,  Tucker  &  Hy- 
land,  Martin  J.  'Lund,  and  Byers  te  Byers, 
for  respondents. 

PARKER,  J.  [1,n  On  December  7,  1909, 
Paul  Steeustrup  entered  into  a  contract 
with  the  city  of  Seattle  for  the  construction 
of  a  public  street  Improvement  To  secure 
the  faithful  performance  of  the  contract,  and 
also  to  secure  the  claims  of  laborers,  me- 
chanics, materialmen,  and  others  furnishing 
labor,  material,  provisions,  and  supplies,  for 
the  carrying  on  of  the  work,  he  executed  a 
bond  to  the  city  in  the  sum  of  $22,000  con- 
ditioned as  required  by  chapter  207,  i  1,  p. 
716,  Laws  of  1909  (section  1159,  Rem.  &.  Bal. 
Code),  which  provides  that  contractors  in 
such  cases  shall  furnish  a  bond  conditioned 
that  they  will  "pay  all  laborers,  mechanics 
and  subcontractors  and  materialmen,  and  all 
persons  who  shall  supply  such  person  or  per- 
sons or  subcontractors,  with  provisions  and 
supplies  for  the  carrying  on  of  such  work, 
all  just  debts,  dues  and  demands  incurred  in 
the  performance  of  such  work."  The  Na- 
tional Surety  Company  became  surety  upon 
the  bond  so  furnished  by  Steenstrup.  During 
the  progress  of  the  construction  of  the  im- 
provement, numerous  claims  were  filed  with 
the  city  for  work,  provisions,  and  supplies 
claimed  to  have  been  furnished  to  Steenstrup 
for  the  carrying  on  of  the  woric  These 
claims  were  so  filed  as  the  law  provides,  as  a 
prerequisite  to  the  rights  of  the  several  claim- 
ants to  maintain  actions  therefor  against  the 
Surety  Company  as  surety  upon  the  bond. 
"The  Surety  Company,  in  order  to  procure  an 
adjudication  of  these  claims  and  the  extent 
■ot  its  liability  therefor  as  surety  upon  the 
4)ond,  commenced  this  action  in  the  superior 
■court  for  King  county  against  all  of  the 
•claimants,  seeking  to  have  them  all  brought 
dnto  the  action  and  required  to  litigate  their 
claims  therein.  The  owners  of  the  claims 
here  Involved,  as  well  as  others,  appeared  and 
set  np  their  several  claims  by  cross-com- 
plaints. From  Judgments  in  their  favor 
against  the  Surety  Company  it  has  appealed 
to  this  court.  While  the  Judgments  are  all 
«vldenced  in  one  writing,  signed  by  the  court 
■ani  so  entered,  they  are  in  effect  separate 
Judgments  in  favor  of  each  claimant  against 
the  Surety  Company. 

A  number  of  respondents,  whose  separate 
claims  and  Judgment  thereon  amount  to  less 
than  $200,  have  moved  to  dismiss  the  appeal, 
in  so  far  as  it  is  sought  thereby  to  re- 
'verse  the  Judgments  which  are  in  their  favor. 
These  motions  are  rested  upon  the  ground 
'that  this  court  has  no  Jurisdiction  to  enter- 
tain an  appeal  from  these  Judgments,  be- 
cause tb«  amount  Involved  therein,  in  each 


case,  is  less  than  $200;  since  there  to  nothing 
involved  except  the  recovery  of  money,  the 
same  as  if  the  several  claimants  were  sepa- 
rately suing  appellant  upon  the  bond.  It 
could  hardly  be  seriously  argued  that,  if  the 
claimants  were  attempting  to  recover  tba 
amount  of  their  several  claims  from  appel- 
lant by  separate  actions,  there  would  be  any 
appeal  allowable  from  the  Judgments  in 
favor  of  those  whose  claims  are  less  than 
$200.  State  ez  reL  Gillette  v.  Superior 
Court,  22  Wash.  496,  61  Pac.  158;  State  ex 
rel.  Wallace  v.  Superior  Court,  24  Wash.  605, 
64  Pac.  778;  State  ex  rel.  Bassett  v.  Treas- 
ure, 39  Wash.  198,  81  Pac.  688;  State  ez  reL 
Plaisie  V.  Cole,  40  Wash.  474,  82  Pac.  749: 
State  ex  rel.  Lack  v.  Meads,  49  Wash.  468, 
95  Pac.  1022;  Hall  v.  Cowen,  51  Wash.  295. 
98  Pac.  670. 

l4ow,  does  the  mere  t&ct  tliat  these  claims 
are  sought  to  be  recovered  in  this  one  action 
enlarge  the  right  of  appeal  of  the  respective 
parties  in  so  far  as  that  right  may  be  af- 
fected by  the  amount  involved?  It  seems  to 
us  this  question  has  been  fully  answered  in 
the  negative  by  the  decision  of  this  court  in 
Gameau  v.  Port  Blakely  MiU  Co.,  20  Waslu 
97,  54  Pac.  771.  It  appears  that  the  several 
claimants  in  that  case  had  foreclosed  their 
several  logger's  liens  upon  certain  logs,  and 
before  the  sale  of  the  logs  they  had  l)een 
converted  by  the  mill  company  to  its  own 
use.  Thereupon  the  several  claimants,  whose 
liens  had  been  established  by  the  decree* 
brought  an  action  for  damages  against  the 
mill  company  because  of  its  appropriation  of 
the  logs,  and  having  been  successful  in  their 
damage  suit  against  the  mill  company,  it  ap- 
pealed to  this  court,  when  they,  moved  for  a 
dismissal  of  the  appeal  because  the  amount 
of  each  of  their  separate  claims  was  less 
than  $200.  Disposing  of  the  motions  in  favor 
of  the  claimants.  Justice  Dunbar,  speaking 
for  the  court,  said:  "It  is  argued  by  the  ap- 
pellant that  the  plaintiffs,  having  submitted 
themselves  to  the  Jurisdiction  of  the  court, 
and  having  stood  ready  to  receive  the  bene- 
fits of  the  Joint  trial,  are  now  estopped  from 
raising  the  question  of  Jurisdiction;  but  we 
do  not  think  this  argument  is  tenable  The 
law  permits  them  to  Join  in  these  trials  sim- 
ply for  the  purpose  of  convenience,  and  for 
the  purpose  of  saving  costs  to  all  parties; 
but  it  does  not,  we  think,  affect  any  materi- 
al right  which  any  of  the  plaintiffs  would 
have  had  bad  he  brought  an  independttit  ac- 
tion and  bave  tried  it  independently.  It  la 
also  urged  that  these  actions  depend  upon  a 
lien,  and  that,  the  establishment  of  the  lien 
being  the  basis  of  the  action,  tbey  do-  not 
fall  within  the  constitutional  inhibition;  but 
it  seems  to  us  that  the  establishment  of  the 
lien  is  purely  Incidental,  and  that  the  action 
is  a  straight  action  for  the  recovery  of  mon- 
ey." The  only  difference  we  see  l>etween 
that  situation  and  this  is  that  in  form  the 
Surety  Company  is  here  the  plaintiff.  It  Is 
plain,  however,  that  la  Bubstamce  the  several 
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claimants  are  the  plalntiffB.  Th^r  seTeral 
claims  are  aflSrmatlTely  asserted  by  cross- 
complaints.  Nothing  else  is  inTOlved,  and 
the  fact  that  appellant  commenced  the  ac- 
tion does  not,  it  seems  to  us,  change  the  na- 
ture of  the  controversy  between  them  and 
appellant.  Each  claimant  is,  after  all,  sim- 
ply attempting  to  recover  the  amount  of  bis 
claim  upon  the  bond  from  appellant,  and  as 
between  each  claimant  and  appellant  we  see 
nothing  more  involved  than  as  if  each  claim- 
ant were  suing  separately  In  an  action  com- 
menced by  himself.  It  is  true  that,  by  di- 
rection of  the  court,  these  several  Judgments 
are  to  be  satisfied  from  the  fund  still  remain- 
ing in  the  hands  of  the  city  and  due  to 
Steenstrup  upon  the  contract.  In  so  far  as 
that  fund  will  go;  bat  they  are  nevertheless 
personal  Judgments  against  the  Surety  Com- 
pany as  prayed  for  by  the  claimants  in  their 
several  cross-complaints. 

We  do  not  find  in  the  record  formal  mo- 
tions to  dismiss  the  appeal  made  by  all  of  the 
Judgment  creditors  whose  claims  are  less 
than  $200;  but  since  the  question  has  come 
to  our  attention,  and  it  Is  Jurisdictional,  we 
conclude  that  the  appeal  must  be  dismissed 
as  to  all  of  the  Judgments  rendered  upon 
claims,  the  several  amounts  of  which  are 
less  than  S200.  This  leaves  for  consideration 
only  those  claims  which  involve  more  than 
$200.   These  we  will  now  notice. 

The  contentions  of  counsel  for  appellant 
against  the  several  claims  of  respondents 
are  rested  upon  the  assumption  that  they  are 
all  for  services,  provisions,  and  supplies  of 
soch  nature  as  did  not  enter  into  or  become 
a  part  of  the  finished  Improvement,  so  that 
a  right  of  lien  therefor  would  have  existed 
ODder  the  law  if  they  had  been  rendered  and 
furnished  to  an  individual  under  like  circum- 
stances. In  other  words,  that  the  items  of 
such  claims  are  not  such  as  are  secured  by 
the  bond  because  they  would  not  be  lienable 
items  If  the  Improvement  had  been  construct- 
ed for  a  private  person.  We  will  assume  for 
the  sake  of  argument  that  the  items  here  in- 
volved are  of  this  nature,  and  will  notice 
the  general  contentions  of  counsel  for  ap- 
pellant based  upon  this  assumption,  before 
discussing  the  several  claims  separately. 

[3,4]  It  Is  argued,  in  substance,  that  we 
should  approach  the  solution  of  this  contro- 
versy and  proceed  along  the  same  line  of  rea- 
soning as  If  there  were  here  Involved  the 
question  of  enforcing  these  claims  as  liens 
against  the  improvement  and  the  land  upon 
which  It  is  situated.  It  may  be  conceded 
that  laws  of  this  nature,  generally  speaking, 
have  for  their  object  the  securing  of  claims 
of  mechanics,  materialmen,  and  others,  in 
lien  of  lien  laws  which  are  not  applicable  to 
public  improvement,  and  that  the  principles 
of  construction  applicable  thereto  are  in  sub- 
stance the  same.  It  does  not  necessarily 
follow,  however,  that  we  are  to  look  to  the 
statutory  lien  laws  to  determine  as  to  wheth- 
er or  not  a  particular  item  is  secured  by  such 


a  bond.  If  the  law  providing  for  the  furnish- 
ing of  the  bond  also  provides  that  only  "lien- 
able  items,"  as  defined  by  the  lien  statutes, 
are  to  be  secured  thereby,  then,  of  course, 
the  lien  statutes  furnish  the  complete  answer 
to  the  question  of  the  validity  of  such  claims 
as  against  the  bond.  This  was  the  view  tak- 
en by  this  court  in  Clough  v.  Spokane,  7 
Wash.  279,  34  Pac.  934,  where  there  was  in- 
volved a  claim  for  labor  performed  upon  a 
public  improvement  for  the  contractor,  and 
it  was  sought  to  hold  the  city  of  Spokane 
liable  to  pay  for  such  labor  because  it  had 
failed  to  take  from  the  contractor  a  sufficient 
bond  securing  claims  for  labor  performed 
upon  the  contract,  as  it  was  there  insisted 
that  the'  law  required  the  city  to  do,  and 
falling  therein  had  rendered  itself  liable.  A 
reading  of  that  decision  will  show,  however, 
that  the  court  held  In  favor  of  the  city  be- 
cause the  law  then  in  force  relating  to  bonds 
of  contractors  upon  public  works  provided 
that  such  bonds  should  be  given  to  secure 
laborers  and  others  when  the  contract  was 
for  "any  work  of  any  character  which.  If 
performed  for  an  individual,  a  right  of  lien 
would  exist  under  the  law."  Laws  of  1887- 
88,  p.  15;  Hill's  Code,  §  2415.  And  there  be- 
ing, at  that  time,  no  right  of  lien  provided 
by  statute  for  labor  performed,  of  the  kind 
there  involved,  the  court  held  that  no  bond  of 
this  nature  was  required,  and  hence  the  city 
had  violated  no  duty  In  falling  to  take  from 
the  contractor  a  sufiiTient  bond.  Sears  v. 
Williams,  9  Wash.  428,  37  Pac.  665,  38  Pac. 
135,  39  Pac.  280.  In  the  following  decisions 
of  this  court  claims  were  held  good  as  against 
the  bond  upon  the  theory  that  a  right  of  Hen 
would  have  existed  therefor  under  the  lien 
statutes  if  the  improvement  had  been  made 
for  a  private  individual:  Ihrig  v.  Scott,  & 
Wash.  584,  32  Pac.  466;  Gilmore  v.  Wester- 
man,  13  Wash.  390,  43  Pac.  345;  Spokane  & 
Idaho  Lumber  Co.  v.  Loy,  21  Wash.  501,  58 
Pac.  672,  60  Pac.  1119;  Bounds  v.  Whatcom 
Co.,  22  Wash.  106,  60  Pac.  139. 

In  1897  the  law  involved  In  the  decisions 
we  above  noticed  was  amended,  when  there 
was  omitted  therefrom  the  words  "any  work 
of  any  character  which  if  performed  for  au 
individual  a  right  of  lien  would  exist  under 
the  law."  Laws  of  1897,  p.  57;  Balllnger's 
Code,  i  5925.  The  law  was  re-enacted  In 
1909  as  quoted  near  the  beginning  of  this 
opinion,  and  some  other  changes  made  there- 
in with  which  we  are  not  here  concerned, 
so  that  since  1897  the  conditloms  of  the  bond 
required  by  the  law  have  remained  unchang- 
ed, and  furnish  the  only  statutory  language 
descriptive  of  the  nature  of  the  claims  se- 
cured by  the  bond.  Since  then  it  has  not 
been  a  question  of  what  a  claimant's  rights 
would  be  under  the  lien  laws  if  the  improve- 
ments were  being  constructed  for  a  private 
individual,  though  It  may  be  that  we  should 
regard  a  claimant's  rights  In  sooiewhat  the 
same  light  as  if  we  were  testing  his  lien 
right  against  the  property  upon  which  the 
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Improvement  Is  situated,  and  sacta  lien  right 
were  defined  by  the  language  of  the  required 
statutory  condition  of  this  bond.  This  anal- 
logous  lien  right,  which  we  are  here  consider- 
ing, must  be  measured  by  those  conditions. 
There  is  now  no  other  language  in  the  law 
deflnlog  the  claimant's  rights.  The  law  dbes 
not  refer  us  to  any  lien  right  provided  by  law 
as  a  measure  of  a  claimant's  rights,  as  the 
law  of  1887-88  did,  which  was  Involved  in 
the  decisions  alwve  noticed. 

In  support  of  tbelr  general  contention  that 
no  claim  is  allowable  under  this  law  except 
for  worl£  performed  directly  upon  the  Im- 
provements and  for  material  furnished  for 
and  to  become  a  part  of  the  completed  im- 
provement, counsel  for  appellant  rely  princi- 
pally upon  our  decision  in  Gate  City  Lumber 
Co.  V.  Montesano,  60  Wash.  586,  111  Pac.  799. 
That  was  an  action  against  the  city  to  recov- 
er for  lumber  claimed  to  have  been  furnished 
to  a  contractor  for  the  city  to  be  used  In  the 
construction  of  a  plank  roadway;  the  city 
having  failed  to  require  of  the  contractor 
a'  bond  as  provided  by  this  law,  which  fact 
under  the  law  rendered  the  city  liable  to  the 
same  extent  as  the  sureties  upon  such  a 
bond.  There  was  no  question  In  that  case 
but  that  the  material  claimed  to  hbve  been 
furnished  was  of  such  nature  as  to  come 
within  the  security  of  the  bond;  but  the 
question  was  only  as  to  whether  or  not  with- 
in the  meaning  of  the  law  the  material  had 
been  furnished  for  the  improvement.  The 
language  of  the  decision  particularly  relied 
upon  Is  quoted  by  counsel  at  i>age  5S9  of  60 
Wash.,  at  page  800  of  111  Pac,  as  follows: 
"The  questions  tfien  arise,  who  is  a  materi- 
alman, and  what  is  a  Just  debt  incurred  in 
the  performance  of  contract  woric,  within 
the  meaning  of  the  act  of  1909?  In  the  case 
of  Fuller  &  Co.  v.  Ryan,  44  Wash.  385,  87 
Pac.  485,  we  held  that  a  materialman,  could 
not  claim  a  Hen  for  material  which  was  nei- 
ther used  in  the  building  nor  delivered  on  the 
ground  for  use  therein.  See,  also,  Foster  v. 
Dohle,  17  Neb.  631,  24  N.  W.  208 ;  Weir  v. 
Barnes,  38  Neb.  875,  57  N.  W.  750.  We  are 
not  disposed  to  place  a  broader  construction 
on  the  term  tnaterialman,  and  just  debts  in- 
curred in  the  performance  of  contract  loork, 
under  this  statute.  A  more  liberal  construc- 
tion would  permit  of  the  grossest  frauds  on 
the  pai't  of  contractors,  and  is  not  necessary 
for  the  protection  of  bona  fide  materialmen. 
It  appears  from  the  testimony  in  this  case 
that  at  least  fhree  different  lumber  concerns 
furnished  material  to  be  used  in  this  road- 
way, and  if  a  materialman  brings  himself 
within  the  terms  of  the  statute  by  simply 
loading  lumber  on  the  car3  at  a  distant  point 
and  billing  it  to  the  contractor  without  more, 
it  can  readily  be  seen  that  the  contractor 
can  mulct  the  city,  or  the  sureties  in  case  a 
bond  is  given,  for  the  value  of  material  many 
times  in  excess  of  the  requirements  of  his 
contract."  This  was  said  when  there  was 
nothing   involved   but   the   question   aa    to 


whether  or  not  tlie  lumber  had  been  actual* 
ly  furnished  for  the  Improvement  It  is  evi- 
dent that  when  the  court  restricted  the 
meaning  of  the  words  "Just  debts  Incurred," 
etc.,  it  only  had  in  mind  the  question  oC 
whether  or  not  the  debt  incurred  for  the 
particular  lumber  was  Incurred  for  the  carry- 
ing on  of  the  worli,  in  view  of  the  uncertain- 
ty of  the  fact  of  the  lumber  having  been  ac- 
tually furnished  for  such  purpose.  We  are 
quite  unable  to  see  anything  In  tliat  decision 
which  will  aid  us  in  determining  the  rights 
of  the  claimants  here,  who  furnished  "pro- 
visions and  supplies  for  the  carrying  on  of 
such  worlc,"  to  which  class  most  If  not  all  of 
these  claimants  belong.  Other  decisions  of 
this  court  relied  upon  we  think  are  even  more 
easily  distinguishable  from  the  case  before  us. 

Armour  &  Co.  v.  Western  Construction  Co., 
36  Wash.  529,  78  Pac.  1106,  was  an  action  to 
recover  for  provisions  consisting  of  meat, 
etc.,  furnished  to  a  railway  contractor.  The 
right  to  so  recover  was  rested  upon  the  gen- 
eral lien  law  of  1893  (Laws  of  1893,  p.  32). 
entitled  "An  act  creating  and  providing  for 
the  enforcement  of  liens  for  labor  and  mate- 
rial." So  far  as  the  act  provided  for  the  se- 
curing of  lien  rights  It  did  not  go  beyond  the 
title.  It  did,  however,  contain  a  provision 
for  the  furnishing  of  bonds  by  railroad  con- 
tractors to  secure  "laborers,  mechanics,  ma- 
terialmen, and  persons  who  supply  such  con- 
tractors with  provisions."  In  that  case  It 
was  held  that  the  provisions  of  the  act  re- 
lating to  the  furnishing  of  bonds  by  con- 
tractors to  secure  claims  wa's  not  within 
the  title  of  the  act,  but  related  to  an  entire- 
ly different  subject  to  that  expressed  In  the 
title,  and  hence  the  claim  for  provisions 
sought  to  be  recovered  under  the  bond  pro- 
visions of  the  act  could  not  be  successfully 
maintained.  In  that  case  the  court  also  dis- 
tinguishes between  the  words  "material"  and 
"provisions,"  and  from  the  remarks  there 
made  upon  that  subject  It  is  evident  that  the 
court  would  not  have  enforced  a  lien  for 
provisions  under  that  act,  since  it  gave  only 
a  Hen  for  labor  and  "material  to  be  used  In 
the  construction,"  etc.,  though  the  question 
there  involved  was  not  one  of  lien,  but  of 
the  claimant's  rights  under  the  bond  provi- 
sions of  the  act,  not  covered  by  its  titla 

Tsutakawa  v.  Kumamoto,  53  Wash.  231, 
101  Pac.  SCO,  102  Pac  766,  was  an  action 
to  enforce  a  lien  upon  a  railway  for  the 
value  of  groceries,  etc.,  furnished  to  a  con- 
tractor while  constructing  the  road,  and  In- 
volved the  construction  of  the  same  law  as 
in  the  Armour  Case,  supra.  That  law,  how- 
ever, had  been  re-enacted  in  1905  after  the 
decision  of  the  Armour  Case  (Laws  of  1005, 
p.  229),  without  any  change  except  the  change 
in  its  title,  which  as  re-enacted  read:  "An 
act  relating  to  liens  for  labor  performed, 
material,  provisions  and  supplies  furnished." 
It  will  be  noticed  that  the  substance  of  this 
change  amounted  only  to  Inserting  in  the 
title  the  words   "provisions  and  supplies." 
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There  was  not  Inserted  in  t&e  body  of  the 
act  relating  to  liens,  tiowerer,  any  addition- 
al proYislons  extending  tbe  lien  right  be- 
yond what  it  had  preTlously  been;  tiie  lan- 
guage of  the  law  still  securing  liens  to  "per- 
sons performing  labor  upoiu  or  furnishing 
material  to  be  iised  in  tbe  construction," 
etc.,  and  nothing  more.  It  was  held  that 
the  lien  rights  were  not  enlarged  by  this 
mere  enlaiiilng  of  the  title.  It  was  simply 
an  instance  of  a  title  t>eing  broader  than  the 
plain  terms  of  the  act.  Hence  the  enforce- 
ment of  a  lien  for  supplies  was  denied  be- 
rause  they  were  not  within  the  meaning  of 
thp  word  "material"  as  used  in  the  act. 

HaU  v.  Cowen,  61  Wastu  295,  98  Paa  670, 
inrolved  tbe  right  of  a  lien  upon  lots  for 
tlie  rental  value  of  scrapers  rented  to  a 
contractor  who  used  them  in  improving  the 
lots  by  grading.  This  was  claimed  as  a  lien 
upon  the  lots  under  a  statute  giving  a  lien  to 
one  who  "clears,  grades,  fills  or  otherwise 
hnproves"  tbe  lot  or  street  in  front  of  such 
lot.  Clearly  the  owner  of  the  scrapers  did 
not  clear,  grade,  fill,  or  improve  the  lots, 
and  was  therefore  held  not  to  have  a  lien 
under  that  statute. 

Gilbert  Hunt  Comjiany  v.  Parry,  69  Wash. 
646,  110  Pac.  541,  involved  an  attempt  to  en- 
force a  lien  under  the  general  lien  law  (sec- 
tion 1129,  Rem.  ft  Bal.  Code),  securing,  as 
we  have  seen,  liens  to  persons  "performing 
labor  upon  or  furnishing  material  to  be  used 
in  tbe  construction,"  etc.  The  only  question 
there  involved  was  as  to  the  items  furnished 
being  llenable,  -and  they  not  being  either 
labor  or  material  "to  be  used  in  tlie  construc- 
tion," witUn  the  meaning  of  the  law,  the 
enforcement  of  the  Hen  was  denied. 

In  the  late  case  of  Akers  v.  Lord,  121  Pac. 
51,  there  was  an  attempt  to  enforce  a  lien 
for  what  in  no  event  could  have  been  classed 
other  than  as  supplies,  under  a  statute  whicli 
did  not  give  a  Hen  for  provisions  or  supplies, 
and  for  that  reason  the  claim  of  lien  was 
held  unenforceable.  These  decisions  proceed 
upon  the  theory,  as  stated  in  Tsutakawa  v. 
Knmamoto,  supra,  that  "the  object  of  these 
statutes  is  to  secure  a  lien  to  the  lalK>rer  and 
materialmen  for  that  which  goes  Into  the 
finished  structure."  In  other  words,  when  a 
statute  uses  only  the  words  "labor  upon"  and 
"material  to  be  used  In  the  construction," 
it  is  only  contemplated  thereby  that  liens 
are  to  be  secured  for  labor  performed  upon 
and  material  going  into  and  becoming  a  part 
of  the  finished  structure. 

[S]  We  think  this  court  has  not  yet  been 
called  upon  to  deal  with  and  measure  the 
rights  of  claimants  such  as  are  here  involved, 
under  a  statute  which  makes  a  valid  pro- 
vision, In  direct  terms,  for  securing  persons 
who  furnish  "provisions  and  supplies  for  the 
oirrylng  on  of  such  work,"  in  addition  to  la- 
bor and  material,  as  this  law  does.  While 
this  court,  following  the  apparent  weight  of 
autborlty,   has  proceeded  upon  tjie  theory  that 


provisions  and  supplies  are  not  Uenable  Items 
in  view  of  the  fact  that  they  are  not  by  such 
statutes  made  llenable  tn  terms,  and  do  not 
enter  Into  and  become  a  part  of  the  finished 
structure.  It  does  not  follow  therefrom  that 
the  Legislature  may  not  provide  for  the  se- 
curing of  claims  of  this  nature  by  Hen,  or 
by  requiring  from  contractors  bonds  for  that 
purpose.  The  fact  that  such  provisions  and 
supplies  do  not  enter  into  and  become  a  part 
of  tbe  finished  improvement  does  not  argue 
against  the  existence '  of  legislative  power 
to  so  provide.  -Such  power  has  been  fre- 
quently exercised  by  Legislatures.  Kollock 
V.  Parcher,  52  Wis.  393,  9  N.  W.  67;  R.  &  J. 
McLester  v.  Somervllle  et  al.,  54  Ala.  670; 
Grants  Pass,  etc.,  Co.  v.  Blnterprlse  Mining 
Co.,  68  Or.  174,  113  Pac.  859,  34  L.  R.  A. 
(N.  S.)  395;  Carson  &  Co.  v.  Shelton,  128 
Ky.  248,  107  S.  W.  793,  15  L.  R.  A.  (N.  S.) 
509;  Perry  v.  Murphy,  66  Minn.  306,  67 
N.  W.  792. 

[61  It  is  also  argued  that  the  rights  of 
claimants  under  this  law  must  be  confined  to 
claims  for  labor  upon  and  material  fiu-nish- 
ed  to  become  a  part  of  the  improvement,  as 
in  lien  cases,  because  the  title  of  the  act  is 
not  broad  enough  to  include  more.  The  title 
of  the  act  is  "An  act  requiring  bonds  from 
contractors  contracting  to  do  public  work, 
conditioned  to  pay  laborers,  mechanics,  ma- 
terialmen and  others."  Laws  of  1909,  p. 
716.  It  is  Insisted  that  the  words  "and  oth- 
ers" cannot  be  held  to  include  those  who 
furnish  provisions  and  supplies,  or  in  any 
manner  to  extend  the  provisions  of  the  act 
beyond  what  it  would  have  been  had  the 
words  "and  others"  been  omitted  from  the 
title.  A  somewhat  elaborate  argument  is 
made  in  this  behalf,  rested  largely  upon  the 
doctrine  of  ejusdem  generis.  It  may  be  well 
doubted  that  this  doctrine  should  be  given 
that  force  in  the  construction  of  a  title  of 
an  act  that  it  ordinarily  receives  when  we 
look  for  the  meaning  of  doubtful  language  in 
the  body  of  an  act.  The  title  is  only  for 
the  purpose  of  pointing  out  in  very  general 
terms  the  subject-matter  of  the  proposed  leg- 
islation. As  was  said  in  State  ex  rel.  Zent 
V.  Nichols,  50  Wash.  508.  518,  97  Pac,  728, 
730:  "This  court  has  often  held  that  the 
title  of  an  act,  In  order  to  comply  with  the 
constitutional  provisions  above  quoted,  need 
not  be  an  Index  to  the  contents  of  tbe  act; 
that  the  purpose  of  tbe  title  is  to  call  at- 
tention to  the  subject-matter  of  the  act  so 
that  any  one  reading  it  may  know  what  mat- 
ter is  being  legislated  upon,  and  It  is  suffi- 
cient when  it  is  broad  enough  to  accomplish 
that  purpose.  For  the  various  provisions 
constituting  the  act,  the  body  of  the  act  must 
be  consulted;  tbe  title  being  neither  expect- 
ed nor  required  to  give  details."  In  State 
ex  rel.  Olsen  v.  Board  of  Control,  85  Minn. 
165,  175,  88  N.  W.  533,  537,  the  court  makes 
some  very  pertinent  remarks  touching  the 
construction  of  a  title  of  an  act  as  follows: 
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"Erery  reasonable  presumption  should  be  in 
favor  of  the  title,  which  Bhould  be  more 
liberally  construed  than  the  body  of  the  law 
giving  to  the  general  words  in  such  title 
paramount  weight.  It  is  not  essential  that 
the  best  or  even  accurate  title  be  employed, 
If  it  be  suggestive  in  any  sense  of  the  legis- 
lative purpose.  The  remedy  to  be  secured 
and  mischief  avoided  is  the  best  test  of  a 
sufficient  title  which  is  to  prevent  It  from 
l>eing  made  a  cloak  or  artifice  to  distract  at- 
tention from  the  substance  of  the  act  Itself. 
The  title,  if  objected  to,  should  be  aided  if 
possible  by  resort  to  the  l)ody  of  the  act, 
to  show  that  it  was  not  intended  by  such 
title  to  mislead  the  Legislature  or  the  people, 
tior  distract  their  attention  from  its  dis- 
tincti\e  measures."  In  harmony  with  this 
view,  it  was  held,  in  Chicago  Lumber  Go.  v. 
Newcomb,  19  Colo.  App.  265,  74  Pac.  786, 
that  an  act  entitled  "An  act  to  secure  liens 
to  mechanics  and  others"  was  sufficiently 
broad  to  cover  provisions  of  the  act  which 
secured  liens  to  materialmen  and  contractors 
as  well  as  mechanics.  That  decision  seems 
directly  in  point.  The  words  "and  others" 
In  that  title,  held  to  include  materialmen  and 
contractors  referred  to  in  the  body  of  the 
act,  is  no  more  liberal  construction  of  the 
title  than  to  construe  "and  others"  to  Include 
provisions  and  supplies  referred  to  in  the 
body  of  this  act  In  support  of  their  argu- 
ment upon  this  point,  counsel  for  appellant 
rely  particularly  upon  Armour  v.  Western 
Construction  Company,  36  Wash.  529,  78  Pac. 
1106,  above  cited.  The  title  of  the  act  there 
Involved,  as  we  have  noticed,  contained  no 
general  words  like  "and  others,"  but  only 
the  words  "labor  and  material."  That  act 
not  only  provided  for  liens  for  labor  and  ma- 
terial, but  also  attempted  to  provide  for  se- 
curing claims  by  contractor's  bonds.  It  was 
under  the  latter  provision  that  the  case  was 
prosecuted,  and  failed  because  the  subject 
of  contractor's  bonds  was  not  Included  in  the 
title.  It  is  easy  to  see  that  the  words  "liens 
for  labor  and  material,"  standing  alone,  do 
not  suggest  to  the  ordinary  mind  that  the 
subject  of  contractor's  bonds  is  to  be  legis- 
lated upon  In  the  act  The  act  here  involved, 
both  In  Its  title  and  body,  relates  only  to 
securing  claims  by  contractor's  bondtr,  and 
has  no  reference  whatever  to  liens.  Its  title 
we  think  fairly  suggests  all  that  is  necessary 
as  to  who  are  to  be  secured  by  such  bonds 
in  the  body  of  the  act. 

We  conclude  that  counsel's  general  con- 
tention that  the  rights  of  claimants  under 
this  law  are  confined  to  labor  performed 
upon  and  material  furnished  to  become  a 
part  of  the  finished  Improvement  are  not 
well  founded,  but  that  the  broader  language 
of  the  act  may  Include  many  things  which 
do  not  actually  enter  into  and  become  a  part 
of  the  finished  structure.  We  will  now  notice 
the  claims  separately,  so  far  as  necessary, 
for  the  purpose  of  determining  whether  or 


not  the  items  thereof  come  within  the  pro- 
tection of  the  security  furnished  by  the  bond. 

[7,1]  Respondents  Wainwright  &  McLeod 
furnished  to  Steenstrup  coal  for  fuel  for  a 
steam  shovel  used  by  him  in  excavating, 
which  was  a  necessary  part  of  the  con- 
struction of  the  improvement  Judgment 
against  appellant  was  awarded  Wainwright 
&  McI.«od  upon  this  claim.  It  is  insisted 
that  this  claim  does  not  come  within  the 
protection  of  the  security  furnished  by  the 
bond,  and  that  appellant  is  not  liable  there- 
for. It  seems  to  us  tliat  this- does  not  differ 
tn  principle  from  the  furnishing  of  explo- 
sives for  railway  construction  and  mluing 
work,  which  are  held  to  be  lienable  items  In 
the  following  cases:  Carson  &  Co.  v.  Shelton, 
128  Ky.  248,  107  S.  W.  793,  15  L.  R.  A.  (N. 
S.)  509:  Powder  Co.  v.  Railroad,  113  Tenn. 
382,  83  S.  W.  354,  67  L.  R.  A.  487,  106  Am. 
St  Rep.  836;  Keystone  Mining  Co.  v.  Gal- 
lagher, 5  Colo.  23;  Giant  Powder  Co.  v.  Ore- 
gon Pac.  Ry.  Co.  (C.  C.)  42  Fed.  470,  8  L. 
R.  A.  700;  Schaghticoke  Powder  Co.  v. 
Greenwich  &  J.  R.  Co.,  183  N.  Y.  306,  76 
N.  E.-  153,  2  L.  R.  A.  (N.  S.)  288,  111  Am. 
St.  Rep.  751,  5  Ann.  Cas.  443.  These  deci- 
sions, excepting  Carson  &  Co.  v.  Shelton, 
seem  to  proceed  for  the  most  part  upon  the 
theory  that  explosives  are  included  In  the 
word  "materials"  as  used  in  the  statutes 
they  deal  with.  It  may  be  possible  that  this 
court  could  hardly  follow  them  upon  that 
theory  and  be  consistent  with  Its  former 
holdings  under  our  lien  laws,  since  explo- 
sives can  hardly  be  said  to  enter  into  and 
become  a  physical  part  of  the  finished 
structure  as  material  does.  We  need  not. 
however,  here  follow  these  decisions  to  their 
seeming  ultimate  logical  result  in  this  re- 
gard; for  since  this  statute  allows  for  "pro- 
visions" and  "supplies"  as  well  as  "mate- 
rials," by  the  prescribed  conditions  of  the 
bond.  It  seems  clear  that  in  any  event  a 
commodity  like  coal,  which  Is  consumed  in 
generating  power,  is  included  In  the  word 
"supplies."  Coal  furnished  and  used  In  this 
manner  may  be  said  to  enter  into  the  struc- 
ture very  much  as  labor  does,  and  it  is 
possibly  more  analogous  to  labor  than  mate- 
rial, when  used  for  power  in  this  way.  In 
any  event,  it  seems  clear  to  us  that  coal 
thus  furnished  comes  within  the  broad  pro- 
visions of  this  act.  In  the  case  of  Grants 
Pass,  etc.,  Co.  v.  Enterprise  Mining  Co.,  58 
Or.  174,  113  Pac.  859,  34  L.  R.  A.  (N.  S.)  39o. 
electric  power  was  held  to  be  a  lienable  item, 
upon  the  theory  that  It  was  a  "supply";  that 
being  one  word  used  in  the  statute  provid- 
ing for  the  lien.  37  Cyc.  607.  We  conclude 
that  the  Judgment  in  favor  of  Wainwright 
&  McLeod  should  be  affirmed. 

Respondent  R.  E.  McConagby  Transfer 
Company  furnished  to  Steenstrup  teams  with 
drivers  for  work  necessary  in  the  construc- 
tion of  the  improvement  Judgment  was 
rendered  in  its  favor  upon  its  claims  fur 
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this,  against  appellant  It  Is  contended  that 
this  is  not  BTich  a  service  or  supply  as  comes 
within  the  protection  of  the  bond,  and  that 
therefore  appellant  is  not  liable.  In  Essency 
T.  Essency,  10  Wash.  375,  38  Pac.  1130,  this 
court,  considering  a  right  of.  lien  under  a 
.«tatnte  relating  to  farm  laborers,  said :  "One 
other  question  which  will  be  material  on  the 
retrial  is  as  to  whether  or  not  a  lien  could 
be  maintained  for  the  labor  of  the  team  of 
the  respondent.  The  statute  proTlding  for 
such  lien  applies  only  to  the  labor  of  the 
person,  and  thereunder  no  lien  will  lie  for 
work  performed  by  the  team.  It  Is  probable 
that  where  the  contract  Is  for  the  labor  of 
a  person  and  a  team,  for  a  certain  rate, 
with  no  specification  as  to  how  much  of  It 
is  for  the  team  and  bow  much  for  the  per- 
son, a  ilea  could  be  maintained  for  the  con- 
tract price  for  the  labor  of  the  person  and 
the  team.  But,  under  other  circumstances, 
the  law  does  not  authorize  a  Hen  for  the  la- 
bor of  the  team."  Under  that  decision  It 
would  seem  that,  where  a  person  was  work- 
ing for  another  with  bis  own  team,  he  could 
mahitaln  a  lien  for  the  entire  service,  even 
though  the  statutes  seem  to  confine  the  Hen 
to  personal  services  only.  In  view  of  the 
broader  provisions  of  this  law  It  seems  to 
OS  it  should  be  held  to  include  the  furnish- 
ing of  services  by  fieams  and  drivers  thereof, 
even  though  no  part  of  the  service  was  per- 
sonally performed  by  the  ovraer  of  the  teams 
so  furnishing  them.  The  manner  in  which 
this  team  work  contributed  to  the  Improve- 
ment Is  not  different  In  principle  from  that 
which  was  contributed  to  It  by  the  fumlsh- 
Ing  of  coal  for  the  steam  shovel,  or  by  the 
famishing  of  electric  power  had  It  been  so 
furnished  as  In  the  Oregon  case.  This  view 
finds  support  In  the  following :  Perry  v.  Mur- 
phy, 56  Minn.  306,  57  N.  W.  792;  People  v. 
Collins,  112  Mich.  605,  71  N.  W.  153;  Hogan 
T.  Cnshlng,  49  Wis.  169,  5  N.  W.  490;  French 
T.  Powell,  135  Cal.  636,  68  Pac.  92.  We  con- 
clude that  the  Judgment  In  favor  of  the 
Transfer  Company  should  be  afilrmed. 

[SI  Respondents  John  and  M.  C.  Forrester, 
doing  business  under  the  name  of  Forrester 
Tide  Land  Stables,  furnished  to  Steenstrup 
teams  and  drivers,  and  In  addition  thereto 
hay  and  grain  to  feed  horses  used  by  Steen- 
strup upon  the  work.  Judgment  was  render- 
ed In  their  favor  upon  their  claims  for  this, 
against  appellant  What  we  have  already 
xaid  relative  to  the  furnishing  of  teams  and 
lirivers  disposes  of  that  part  of  this  claim. 
It  U  further  contended,  however,  that  hay 
and  grain  so  furnished  does  not  come  with- 
in the  protection  of  the  bond.  In  the  case 
of  Kansas  City,  etc.,  R.  Co.  v.  Graham,  67 
Kan.  791,  74  Pac.  232,  It  was  held  that  com 
and  oats  furnished  to  a  contractor  as  this 
bay  and  grain  was  furnished  came  within 
the  protection  of  a  law  which  required  a 
bond  with  conditions  almost  exactly  like  this 
law  does,  using  the  words  "provisions  and 


goods"  instead  of  the  words  "provisions  and' 
supplies"  as  tn  this  law.  That  case  appears 
to  be  exactly  like  this  in  principle.  82  Oye. 
742.  It  seems  to  us  that  the  words  "pro- 
visions" and  "supplies"  Include  anything 
that  is  furnished  for,  and  used  directly  In 
the  carrying  on  of,  the  work,  and  is  entirely 
consumed  thereby.  Such  things  do  not  en- 
ter Into  and  become  a  physical  part  of  the 
finished  structure  like  "materials"  do,  as 
that  wdrd  Is  generally  construed;  but  they 
do  become  as  much  a  part  of  the  structure 
as  the  labor  which  Is  performed  upon  it  It 
seems  quite  clear  to  us  that  coal,  horse  feed, 
and  work  performed  by  teams  all  come  with- 
in the  terms  of  the  prescribed  statutory  con- 
ditions of  this  bond,  which  become  the  meas- 
ure of  the  rights  of  the  several  claimants. 
We  conclude  that  the  Judgment  In  favor  of 
the  Tide  Land  Stables  should  be  affirmed. 

While  the  principal  contention  of  counsel 
for  appellant  has  been  made  upon  the  ques- 
tion of  whether  or  not  the  Items  we  have 
been  discussing  comes  within  the  protection 
of  the  bond,  they  have  also  made  some  con- 
tention that  the  evidence,  as  to  some  of  the 
claims  at  least,  does  not  warrant  the  con- 
clusion that  the  services,  provisions,  and  sup- 
plies involved  were  actually  furnished  for  the 
carrying  on  of  this  work.  The  evidence  Is 
not  entirely  satisfactory  In  that  regard  as 
to  all  of  these  claims;  but,  In  view  of  the 
whole  record,  we  conclude  that  we  are  not 
warranted  in  disturbing  the  conclusion  of  the 
trial  court  upon  those,  questions  of  fact. 

What  has  been  said  by  us  In  discussing  the 
particular  claims  above  mentioned  disposes 
of  all  the  other  claims  Involved  in  the  appeal, 
for  they  all  belong  to  one  or  the  other  of  the 
classes  above  discussed.  We,  of  course,  have 
not  considered  the  claims  as  to  which  the 
appeal  Is  dismissed. 

We  are  of  the  opinion  that,  as  to  all  claims 
Involving  less  than  $200  each,  the  appeal 
should  be  dismissed;  and  that,  as  to  all 
claims  involving  over  $200,  the  Judgment  of 
the  trial  court  should  be  affirmed.  It  Is  so 
ordered. 

DUNBAR,  0.  J.,  and  GOSE,  CHADWIOK, 
and  CROW,  JJ.,  concur. 

(87  Wash.  666) 

BARRON  V.  ROBINSON  et  al. 

(Supreme  Court  of  Washington.    March  27, 
1912.) 

1.  Bills  and  Notes  (§  432*)— Payment— Ac- 
ceptance OF  MOBTOA&E— CONSTBDCTION  Of 
CONTBACT. 

A  corporation  passed  a  resolution  accept- 
ing an  offer  for  a  steamboat  owned  by  it,  and 
directing  the  secretary  and  president  to  make 
the  conveyance;  the  purchase  price,  excepting 
for  a  small  claim,  to  be  paid  to  a  creditor  of 
the  corporation  "to  be  applied  by  him  in  pay- 
ment of  his  mortgage  claims  against  the  steam- 
er." In  a  contract  made  as  part  of  the  same 
transaction  by   the   secretary   for  himself  and 
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otbeiB  who  were  also  officer*  o{  the  corporation, 
it  was  agreed  that  out  of  the  purchase  money 
received  the  creditor  should  pay  all  liabilities 
prior  to  his  mortgaee,  and  the  small  claim  men- 
tioned in  the  resolution,  and  then  apply  the 
balance  on  his  mortgage ;  that  he  should  retain 
a  note  held  by  him,  made  by  the  corporation 
and  indorsed  by  these  officers,  until  all  claims 
were  adjusted;  and  that  in  case  a  receiver  for 
the  corporation  were  appointed,  the  sale  set 
aside,  and  he  failed  to  receive  the  full  amount 
of  his  claim,  the  indorsers  waived  protest  and 
admitted  liability  on  the  note.  The  purchaser 
paid  to  the  creditor  a  small  part  of  the  pur- 
chase price  and  gave  him  a  mortgage  upon  the 
steamer  for  the  balance.  Held,  that  the  whole 
transaction  Indicated  that  the  creditor  did  not 
accept  the  purchaser's  mortgage  as  a  cash  pay- 
ment upon  his  claims  against  the  corporation 
and  these  officers  so  as  to  discharge  the  note. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  TUg.  §§  1259,  1451-1458,  1460; 
Dec.  Dig.  i  432.*] 

2.  Bills  and  Notes  (8  432*)— Indobsebs'  Li- 
ability—Amount. 

In  estimating  such  loss,  the  creditor  was 
entitled  to  an  allowance  for  money  expended  in 
counsel  and  court  fees  in  resisting,  upon  the 
advice  of  counsel,  the  foreclosure  of  certain 
liens,  and  also  for  an  insurance  premium  paid 
to  keep  the  steamer  insured  as  stipulated  in  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {$  1259,  1451-1458,  1460; 
Dec.  Dig.  i  432.*] 

3.  Bills  and  Notes  (|  432*)— Payment— In- 

D0B8EB8. 

Where  a  creditor  accepted  a  purchase  price 
mortgage  from  the  purchaser  of  property  from 
the  indorsers  of  a  note  held  by  him,  under  an 
agreement  that  payments  made  on  it  were  to 
be  applied  on  the  note,  and  not  as  a  payment 
on  the  note,  and  where  he  subsequently  fore- 
closed the  mortgage  and  bought  in  the  property, 
he  was  accountable,  in  an  action  against  the  in- 
dorsers, for  the  price'  at  which  he  bought,  and 
not  for  the  amount  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1259,  1451-1458,  1460; 
Dec.  bdg.  i  432.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  P.  Bell,  Judge. 

Action  on  promissory  note  by  James  Bar- 
ron against  R.  £}.  Robinson  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Merrick  &  Mills  and  Padgett  &  Bell,  for 
appellants.    J.  A.  Coleman,  for  respondent. 


GOSB,  J.  Briefly  stated,  the  case  present- 
ed by  the  record  is  this:  The  Everett  Navi- 
gation Company,  a  corporation  of  which  the 
appellants  were  offi<Jbrs  and  trustees,  on  Oc- 
tober 16,  1909,  owned  two  boats,  named  the 
"Howard  D."  and  the  "Columbia."  The  re- 
spondent held  a  mortgage  upon  the  former 
for  $1,500,  and  upon  the  latter  for  |10,000. 
At  the  same  time  the  respondent  held  the 
note  of  the  corporation  for  $3,500,  which  had 
been  indorsed  by  the  appellants  before  de- 
livery. The  purpose  of  this  suit  is  to  re- 
cover the  balance  due  upon  the  last-named 
note.  The  appeiltints  pleaded  payment.  The 
burden  was  upon  them  to  establish  It.  Up- 
on the  date  stated  the  navigation  company 


sold  the  Howard  D.  for  $4,200,  and  caased 
the  purchase  price  to  be  paid  to  the  respond- 
ent On  the  same  day  it  passed  the  follow- 
ing  resolution:  ."James  Good  having  made 
an  offer  of  eleven  thousand  five  hundred 
dollars  ($11,500.00),  for  the  steamer  'Colum- 
bia' and  the  scow,  with  all  machinery,  equip- 
ment, etc.,  including  an  assignment  of  the 
company  and  of  James  Barron  in  the  con- 
tract with  the  Northwestern  Iron  Works 
and  the  Everett  Navigation  Company  for  an 
engine,  and  after  considerable  discussion  It 
was  moved  and  seconded  that  the  offer  be 
accepted,  that  the  secretary  and  president 
be  instructed  to  sign  a  bill  of  sale  of  the 
steamer  'Columbia'  and  scow,  the  purchase 
price  of  eleven  thousand  five  hundred  dol- 
lars ($11,500.00)  to  be  paid  by  the  said  James 
Good  to  James  Barron  to  be  applied  by  him 
in  payment  of  his  mortgage  and  claims 
against  the  steamer  'Columbia';  the  sum  of 
three  hundred  dollars  ($300.00)  and  Interest 
to  be  paid  to  the  First  National  Bank  in 
payment  of  their  claim  against  the  said 
scow."  At  the  same  time,  and  as  a  part  of 
the  transaction,  the  appellants  and  one  H. 
A.  Douglas,  who  was  then  the  secretary  of 
the  navigation  company,  entered  into  the  fal- 
lowing agreement  with  the  respondent: 
'Know  all  men  by  these  presents:  That  we, 
R.  E.  Robinson,  E.  Reid,  R.  M.  Westover, 
and  H.  A.  Douglas,  hereby  agree  with  James 
Barron,  as  follows:  That  the  said  James 
Barron,  out  of  the  sum  of  eleven  thousand 
five  hundred  dollars  ($11,500.00)  to  be  re- 
ceived from  the  sale  of  the  steamer  'Colum- 
bia' from  James  Good,  do  pay  all  liabilities 
which  are  a  charge  on  the  said  boat  In  pri- 
ority to  his  mortgage,  and  to  pay  the  claim 
of  the  First  National  Bank  for  three  hundred 
dollars  ($300.00)  on  the  scow,  and  the  bal- 
ance to  be  applied  on  his  mortgage,  and  it  is 
understood  and  agreed  that  the  said  James 
Barron  is  entitled  to  retain  the  note  for 
three  thousand  five  hundred  dollars  ($3,500.- 
00)  he  holds  made  by  the  Everett  Naviga- 
tion Company  to  him  and  endorsed  by  us, 
less  the  sum  of  seven  hundred  sev^ty-five 
dollars  ($775.00)  as  credited  on  same  (until 
all  the  claims  have  been  adjusted),  and  io 
case  a  receiver  to  the  said  company  should 
be  appointed,  and  a  sale  of  the  said  boat 
and  scow  to  James  Good  should  be  set  aside,, 
and  the  said  James  Barron  should  not  re- 
ceive the  full  amount  of  his  claims,  we,  as 
endorsers  of  the  said  note,  hereby  admit 
our  liability  on  said  note  for  the  said  sum  of 
$3,500.00,  less  the  sum  of  $775.00  now  credit- 
ed on  said  note.  It  is  understood  and  agreed 
that  in  making  up  the  claim  of  the  said 
James  Barron  on  said  mortgage  and  note 
that  he  agrees  to  make  a  reduction  from  ten 
thousand  dollars  ($10,000.00)  on  his  mortgage 
to  eight  thousand  five  hundred  dollars  ($8,- 
500.00)  and  to  charge  interest  on  that  sum 
only.  In  determining  whether  or  not  he  has 
received  his  full  claim,  we  waive  all  protest 
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of  tbe  note  for  |3,S0O.0O  and  agree  that  we 
are  Individually  liable  under  tbe  same  to  the 
amount  of  Janiea  Barron's  loss  In  thfs  tran- 
saction. If  any,  up  to  the  amount  of  the  said 
note  of  $3,500.00  less  the  said  sum  of  $77&.00 
credited  thereon.  We  each  covenant  and 
agree  with  James  Barron  that  we  will 'pay 
the  note  for  two  thousand  dollars  ($2,000.00) 
made  by  tb^  Everett  Navigation  Ck>mpany  to 
the  First  National  Bank  and  endorsed  by 
onrselves,  and  save  James  Barron  and  James 
Good  harmless  from  any  claims  brought  on 
said  note."  In  pursuance  of  the  resolution, 
the  navigation  company  conveyed  the  boat 
to  James  Good  by  a  bill  of  sale.  Good  paid 
the  respondent  $1,000,  and  executed  a  mort- 
gage to  him  for  $10,500,  the  balance  of  the 
purchase  price.  / 

Tbe  appellants'  principal  contention  Is,  If 
we  understand  their  position,  that  the  steam- 
er was  sold  to  the  respondent;  that  he  caus- 
ed It  to  be  conveyed  to  Good;  that  he  ac- 
cepted tbe  mortgage  from  Good  for  $10,500 
as  cash;  that  he  agreed  to  pay  the  Uenable 
claims  against  the  boat;  and  that  the  appel- 
lants were  only  to  be  held  upon  the  note 
upon  the  happening  of  one  or  both  of  two 
contingencies:  (1)  If  the  Indebtedness  of  the 
navigation  company  to  the  respondent,  plus 
the  amount  paid  by  him  on  Uenable  claims 
existing  against  tue  boat  on  the  date  of  the 
agreement,  exceeded  the  amount  of  the  Good 
mortgage.  (Upon  the  happening  of  this 
event,  they  admit  their  liability  upon  the 
note  for  such  excess.)  And  0^)  in  event  a 
receiver  should  be  appointed,  and  tbe  sale 
to  Good  should  be  held  invalid  so  as  to  pre- 
vent the  respondent  from  receiving  the  "full 
amount  of  his  claims." 

[11  Whilst  the  written  documents  are  not 
happily  phrased,  we  cannot  agree  with  that 
interpretation.  Tbe  resolution  shows  that 
the  navigation  company  made  the  sale  direct 
to  Good,  and  that  he  was  to  pay  the  pur- 
chase price  to  the  respondent  to  be  "applied 
by  him  In  payment  of  bla  mortgage  and 
claims  against  the  steamer  Columbia."  Tbe 
claims  referred  to  are  the  Uenable  claims 
provided  for  in  the  contract.  The  contract 
proper  discloses  tliat  the  $3,500  note  was  to 
be  held  by  the  respondent  as  security  for 
the  purposes  and  to  the  extent  following: 
a)  "Until  aU  tbe  claims  have  been  adjust- 
ed," meaning  paid;  (2)  In  event  the  full 
payment  of  the  respondent's  "claims"  sbould 
be  defeated  by  the  appointment  of  ,a  receiver 
and  the  vacation  of  the  sale  of  tbe  steamer 
to  Good;  and  (3)  for  "the  amount  of  James 
Barron's  [respondent's]  loss  in  the  transac- 
tion." In  other  words,  the  appellants  were 
to  be  held  liable  upon  the  note  In  suit  less 
the  credit  of  $775  to  the  extent  of  aU  loss 
Rustalned  by  the  respondent  whether  arising 
from  the  failure  of  the  purchaser  to  pay  the 
purchase  price  or  arising  from  the  payment 
of  the  lien  claims.     Stated  more  concretely, 


the  respondent  did  not  agree  to  accept  the 
Good  mortgage  as  cash.  Good  defaulted  ,up- 
on  the  mortgage,  and  It  was  foreclosed  by 
the  respondent  and  pnrdiased  by  blm  at  the 
mortgage  sale. 

[2]  The  appellants'  next  contention  Is  that 
the  court  erroneously  credited  the  respondent 
with  certain  sums  i>aid  by  him  In  the  dis- 
charge of  liens  upon  the  boat.  The  particu- 
lar items  attacked  are:  (1)  Money  expended 
in  the  payment  of  counsel  and  court  feed  In 
resisting  the  foreclosure  of  certain  liens;  (2) 
money  paid  for  insurance  upon  the  steamer; 
and  (3)  the  balance  paid  upon  an  engine 
which  was  Installed  In  the  steamer  after  the 
sale  to  Good.  The  oral  testimony  shows  that 
the  liens  were  resisted  upon  the  advice  of 
counsel,  and  that  the  insurance  premium  was 
paid  for  the  purpose  of  keeping  the  steamer 
msured  In  accordance  with  a  stipulation  in 
the  mortgage.  These  items  were  properly 
allowed. 

[3]  Th^  court  charged  the  respondent  with 
the  price  paid  for  the  steamer  at  the  fore- 
closure sale.  Tbe  appellants  contend  that  ha 
should  have  been  charged  with  the  amount 
of  the  Good  mortgage.  This  contention  baa 
already  been  disposed  of. 

We  need  not  consider  the  engine  item, 
for,  if  disallowed,  the  balance  due  the  re- 
spondent was  in  excess  of  the  Judgment. 

Tbe  Judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  OHADWIOK,  CROW, 
and  PARKER,  JJ.,  concur. 


(S8  Wash.  T) 
STATE  y.  HOLMES. 

(Supreme  Conrt  of  Washington.    March  28, 
1912.) 

1.  INTOXICAWNO  LlQUOBS  (§§  146,  201*}— Ow- 
FEN8E8 — Statutes — Construction. 

Under  Rem.  &  Bal.  Code,  {  t«03,  declar- 
ing that  the  giving  away  or  delivering  of  intox- 
icating liquor  by  any  storekeeper  at  any  place 
of  business,  or  the  solicitinK  of  orders  for  the 
delivery  or  giving  away  of  mtozicating  liquors 
within  tbe  limits  of  a  dry  unit,  etc..  shall  be 
deemed  an  unlawful  sale,  the  solic-lting  of  or- 
ders for  delivery  within  dry  territory  is  a  sale, 
and  an  information  charging  sncb  sale  need 
Dot  allege  that  the  accused  was  a  storekeeper; 
such  question  being  immaterial. 

[Bd.  Note. — For  other  cases,  see  lotoxicating 
Liquors,  Cent.  I>ig.  §{  150,  IBO,  163,  221 ;  Dec 
I>ig.  ii  146,  201.*] 

2.  INTOXICATINO   LlQUORS   (|   146*) — OFTENSEB 

— Statute8--Co  nst  r  ucti  on  . 

One  encaging  in  the  liquor  busineRs  in  wet 
territory,  who  deposits  in  the  post  offire  there 
a  printed  circular,  addressed  to  a  resident  in 
dry  territory,  and  who  thereby  solicits  orders 
for  liquor  at  prices  specified,  and  requests  a  re- 
mittance with  orders,  on  the  ground  that  O.  O. 
D.  deliveries  will  not  be  made,  and  who  inclos- 
es an  order  blank  and  retnrn  envelope,  adopts 
a  scheme  for  tbe  soliciting  of  orderti  for  the 
sale  of  liquor  in  dry  territory,  in  violation  of 
Rem.  &  Bal.  Code,  |  0303. 

[Ed.  Note. — For  other  rases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {f  159,  160,  163;  Dec.  Dig. 
S  146.*] 
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3.  CoUUXiCm   a   40*)— IlVTBASTATE   COIOIERCE. 

One  who  solicits  orders  for  liquor  by  mail- 
ing a  letter  in  one  city  of  the  state,  addressed 
to  an  addressee  in  another  citjr  of  the  state, 
does  not  solicit  a  sale  involving  interstate  com- 
merce; and  an  order  obtained  pursuant  to  the 
solicitation  involves  intrastate  commerce  only. 
[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §1  29,  30 ;    Dec.  Dig.  i  40.*] 

4.  Criminal  Law   (§  753*)  —  Direction  of 
Verdict. 

Under  Const,  art.  1,  |  22,  guaranteeing  to 
accused  the  right  to  a  trial  by  jury,  and  Rem. 
&  Bal.  Code,  §  2309,  providing  that  no  one  shall 
be  convicted  of  crime,  unless  by  plea  of  guilty, 
confession  in  open  court,  or  by  verdict,  the 
court,  in  a  criminal  case,  may  not  direct  a  ver- 
dict of  guilty,  though  the  facts  stipulated  by 
the  parties  show  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1713,  1727-1730 ;  Dec.  Dig, 
i  753.*] 

Department  2.  Appeal  from  Superior 
Court,  Snobomlsh  County;  W.  W.  Black, 
Judge. 

Charles  L.  Holmes  was  convicted  of  crime, 
and  he  appeals.    Reversed  and  remanded. 

Coleman,  Fogarty  &  Anderson,  for  appel- 
lant.   Ralph  C.  Bell,  for  the  State. 

CROW,  J.  The  defendant  was  convicted 
on  an  Information,  the  charging  part  of 
which  reads  as  follows:  "On  or  about  the 
20th  day  of  March,  1911,  In  the  county  of 
Snohomish,  state  of  Washington,  the  said 
defendant,  Charles  L.  Holmes,  under  the 
name  and  style  and  designation  of  'Seattle 
Supply  Company'  and  'Seattle  Supply  Co.,' 
did  unlawfully.  In  the  city  of  Everett,  said 
county  and  state,  a  imlt  in  which  the  sale  of 
Intoxicating  liquor  was  then  and  there  pro- 
hibited and  unlawful,  solicit  the  order  of  one 
W.  F.  Swalwell  for  the  sale  and  delivery  of 
intoxicating  liquor  to  said  W.  F.  Swalwell 
by  depositing  in  the  United  States  mall  at 
Seattle,  in  the  county  of  King,  state  of 
Washington,  and  thereby  causing  to  be  deliv- 
ered to  said  W.  P.  Swalwell  in  said  city  of 
Everett,  a  letter  and  envelope  addressed  to 
said  W.  F.  Swalwell,  containing  a  self-ad- 
dressed return  envelope,  an  order  blank,  and 
other  written  and  printed  matter  soliciting 
the  order  of  said  W.  F.  Swalwell  for  the 
sale  and  delivery  of  such  Intoxicating  liq- 
uor, contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Wash- 
ington." From  the  final  Judgment  entered  on 
the  verdict,  this  appeal  has  been  taken. 

The  prosecution  is  based  upon  section  6303, 
Rem.  &  Bal.  Code ;  the  same  being  section  12 
of  the  local  option  law.  Chapter  81,  Session 
Laws  1909.  Upon  the  trial,  a  written  stipu- 
lation of  the  parties  was  offered  by  the  state 
and  admitted  in  evidence.  From  this  stipu- 
lation, the  following  material  facts  appear: 
That  on  March  20,  1911,  the  appellant,  under 
the  name  and  style  of  the  Seattle  Supply 
Company,  was  engnged  in  the  sale  of  intoxi- 
cating liquors  at  84  Yesler  Way,  in  Seattle, 


King  county,  Wash.  That  the  city  of  Seattle 
was  a  unit  in  which  the  sale  of  intoxicating 
liquors  was  then  permitted  by  law.  That 
the  city-  of  Everett,  In  Snohomish  count}-, 
was  a  unit  in  which  the  sale  of  intoxicating 
liquors  was  then  unlawful.  That  on  March 
20,  1911,  the  appellant  deposited  in  the  post 
office  at  Seattle,  Wash.,  a  printed  letter  or 
circular.  Inclosed  in  a  plain  envelope,  postage 
prepaid,  and  addressed,  "W.  P.  SwalwelU 
Everett,  Washington."  That  the  letter  was 
received  by  Swalwell  at  Everett  That  Its 
material  portions  read  as  follows:  "Liquors 
of  Quality.  We  have  made  arrangements  to 
make  deliveries  at  places  of  residence  or 
private  apartments  in  hotels  and  lodging- 
houses  of  any  liquors  ordered  through  -as. 
Carrying  the  largest  stock  of  imported  and 
domestic  liquors  in  Seattle  you  can  depend 
on  our  having  on  hand  any  particular  brand 
that  you  may  wish.  We  pay  all  delivery- 
charges  and  it  costs  us  as  much  to  deliver 
one  bottle  as  it  does  to  make  delivery  of 
five  gallons.  [Here  follows  a  detailed  list 
of  numerous  brands  of  whiskies,  brandies, 
wines,  and  gins,  with  prices  of  each  by  the 
bottle  or  gallon.]  We  carry  all  brands  of 
Swedish  liquors,  Scotch  and  Irish  whiskies,, 
all  brands  of  Imported  and  domestic  cham- 
pagnes, mineral  waters;  in  fact,  every  tiling 
known  to  the  up-to-date  wholesale  liquor 
dealer,  and  will  be  pleased  to  furnish  spe- 
cial prices  on  application.  In  ordering  be 
sure  to  give  residence  address,  as  we  cannot 
make  deliveries  to  places  of  business,  neither 
can  we  make  C.  O.  D.  deliveries,  therefore 
enclose  remittance  with  order.  If  goods  are 
not  satisfactory  In  every  way  we  will  cheer- 
fully refund  your  money.  All  of  our  goods 
are  full  measure  and  guaranteed  under  the 
pure  food  law  to  be  absolutely-  pure.  We 
ship  in  plain  cases,  no  marks  to  show  con- 
tents. A  case  consists  of  four  full  quarts, 
and  may  be  all  of  one  kind  or  assorted.  Ref- 
ferences:  First.  National  Bank,  Seattle. 
Dun  or  Bradstreet's  Commercial  Agencies. 
Seattle  Supply  Co.;  84  Yesler  Way,  Seattle. 
Wash."  And  that  the  envelope  thus  address- 
ed to  Swalwell  had  inclosed  therein  a  printed 
order  blank  and  a  return  envelope,  with  the 
printed  address  thereon,  "Seattle  SuMJly 
Company,  84  Yesler  Way,  Seattle."  After 
introducing  this  stipulation,  the  state  rested 
without  offering  further  evidence.  There- 
upon the  appellant  moved  for  a  directed  ver- 
dict of  acquittal,  which  motion  was  denied, 
and  the  trial  Judge  instructed  the  Jury  as 
follows:  "Gentlemen  of  the  Jury,  you  are 
instructed  that  there  are  no  contested  ques- 
tions of  fact  in  this  case.  The  facts  are 
stipulated,  and  there  Is  no  controversy  about 
the  facts,  and,  by  reason  of  the  law,  I  in- 
struct you  that  it  is  your  duty  to  find  the 
defendant  guilty,  and  a  form  of  verdict  will 
be  handed  to  you  In  a  few  minutes." 

[1]  Appellant  contends  the  trial  court  err- 
ed in  overruling  his  demurrer  to  the  Informa- 
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tion  and  in  denying  his  motion  for  a  directed 
verdict  of  acquittal.  Section  6303,  supra, 
reads  as  follows:  "The  giving  away,  deliver- 
ing or  handling  of  any  intoxicating  liquot  by 
any  storekeeper  at  any  place  of  business,  or 
the  taking  or  soliciting  of  orders,  or  the  mak- 
ing of  agreements  for  the  sale  or  delivery,  or 
for  the  giving  away,  of  any  intoxicating  llq- 
-uor  within  the  limits  of  a  unit  which  shall 
have  voted  against  licensing  the  sale  of  In- 
toxicating liquor  therein,  or  any  other  de- 
vice to  evade  the  provisions  hereof,  shall  be 
deemed  an  unlawful  sale  of  intoxicating 
liquor  and  any  person  guilty  thereof  shall 
be  punished  as  provided  in  the  preceding  sec- 
tion." Appellant  Insists  that  the  only  class 
of  persons  mentioned  are  storekeepers;  that 
the  information  nowhere  charges  he  was  a 
storekeeper;  and  that  it  Is  therefore  InsufiS- 
dent  The  purpose  of  the  section  Is  to  de- 
fine unlawful  sales  of  Intoxicating  liquors  In 
dry  units,  and  the  clause  referring  to  store- 
keepers la  a  part  of  but  one  of  several  defi- 
nitions. The  section  also  deOnes  a  sale  as 
the  act  of  taking  or  soliciting  orders  for  in- 
toxicating liquors  within  the  limits  of  a  unit 
which  shall  have  voted  against  license.  If 
appellant  did,  on  March  10,  1911,  solicit  an 
order  for  intoxicating  liquors  In  the  city  of 
Everett,  a  dry  unit,  he  was  guilty  of  a  viola- 
tion of  this  section,  without  regard  to  the 
question  whether  he  was  then  a  storekeeper. 

[1]  Appellant,  however,  contends  that  the 
acts  charged  do  not  constitute  a  solicitation 
of  orders  in  dry  territory.  If  his  purpose, 
as  charged  In  the  Information  and  disclosed 
by  the  evidence,  wa^  not  to  solicit  orders  for 
intoxicating  liquors  In  a  dry  unit,  it  would 
be  difficult  to  determine  what  It  was.  Sale 
prices  were  given,  an  order  blank  and  re- 
turn envelope  were  Inclosed,  the  letter  re- 
quested the  person  to  whom  It  was  addressed 
to  state  his  residence  when  ordering,  as  the 
Seattle  Supply  Company  could  not  make 
deliveries  at  places  of  business ;  and  it  fur- 
ther -requested  a  remittance  with  orders,  as 
deliveries  would  not  be  made  G.  O.  D.  The 
methods  thus  adopted  and  used  by  appellant 
disclose  a  studied  effort  to  avail  himself  of 
some  subterfuge,  by  which  be  could  evade  the 
prohibitions  and  penalties  of  the  local  option 
law.  The  intention  of  the  IiOglslature  to 
prevoit  all  forms  of  sale,  other  than  those 
expressly  permitted  by  the  terms  of  the  stat- 
ute itself,  is  so  apparent,  and  Its  various  def- 
initions of  the  term  "sale"  are  so  clear,  tliat 
it  would  be  inexcusable  for  any  court  to  bold 
that  the  scheme  for  soliciting  orders  would 
not  be  a  sale,  as  defined  and  prohibited  by 
the  statute. 

[3]  Appellant  further  contends  the  infor- 
mation is  Insufficient,  because  the  statute 
makes  it  an  offense  to  solicit  orders  for  In- 
taxlcating  liquors  in  a  dry  unit.  In  violation 
of  the  commerce  clause  of  the  Constitution 
of  the  ■  United  States.  No  Interstate  com- 
merce is  involved  In  this  action.  Appellant 
mailed  the  lettet  in  Seattle,  addressed  to 


Swalwell  at  Everett.  Both  cities  are  In  this 
state.  Any  order  he  might  have  obtained 
would  involve  intrastate  commerce  only.  The 
principles  involved  in  this  and  every  other 
point  raised  by  appellant  touching  the  con- 
struction and  validity  of  the  statute  are  dis- 
cussed by  the  Georgia  Court  of  Ai^eals,  in  a 
similar  case.  In  Rose  ▼.  State,  4  6a.  App. 
588,  62  S.  E.  117,  later  reversed  by  the  Geor- 
gia Supreme  Court  (Rose  v.  State,  133  Ga. 
353,  65  S.  B.  770),  upon  the  sole  ground  that 
a  criminal  accusation  in  the  state  of  Georgia, 
charging  a  defendant,  who  lived  in  Tennes- 
see, with'liaving  solicited  orders  for  the  sale 
of  intoxicating  liquors  in  Georgia,  by  means 
of  a  circular  sent  through  the  United  States 
malls  to  a  person  living  in  Georgia,  did  not 
state  a  crime,  as  the  Georgia  statute  under 
which  the  defendant  was  prosecuted  con- 
fiicted  with  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  and  was  in- 
valid. We  conclude  that  in  thus  holding  the 
Supreme  Court  of  Georgia  adopted  a  strain- 
ed and  unwarranted  construction  of  the  act 
of  Congress  of  August  8,  1890,  c.  728,  26 
Stat  I*  813  (U.  8.  Comp,  St.  1901,  p.  8177), 
known  as  the  Wilson  act,  and  failed  to  grasp 
the  legitimate  effect  of  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  Dela- 
mater  v.  South  Dakota,  205  U.  S.  93,  27  Sup. 
Ct  447,  51  L.  Ed.  724,  10  Ann.  Gas.  733,  con- 
struing  that  act.  The  Delamater  Case  and 
the  Wilson  act  had  been  reviewed  and  dis- 
cussed by  the  Court  of  Appeals  in  Its  opinion 
(4  6a.  App.  588,  62  S.  E.  117,  supra),  which 
may  be  consulted  with  much  profit.  Upon 
every  point  discussed,  we  regard  that  opinion 
as  logical,  unanswerable,  and  well  sustained 
by  authority.  Its  reasoning  and  conclusions, 
which  we  approve  and  adopt,  when  applied 
to  the  facts  in  this  case,  not  only  support 
the  proposition  that  appellant's  act  was  an 
unlawful  solicitation  of  orders  for  intoxi- 
cating liquors  in  a  dry  unit,  but  are  also 
convincing  to  the  effect  that  such  imlawful 
act  was  committed  in  the  city  of  Everett, 
where  appellant's  letter  was  received  by 
Swalwell.  The  trial  court  properly  overrul- 
ed the  demurrer  to  the  Information  and  the 
motion  for  a  directed  verdict  of  acquittal. 
Rose  V.  State,  supra,  4  Oa.  App.  588,  62  8.  E. 
117;  State  v.  J.  P.  Bass  Co.,  104  Me.  288, 
71  Atl.  894,  20  L.  R.  A.  (N.  S.)  495;  Zinn  y. 
State,  88  Ark.  273,  U4  S.  W.  227. 

[4]  Appellant  further  contends  the  trial 
court  erred  in  directing  the  jury  to  return  a 
verdict  of  guilty.  This  contention  must  be. 
sustained.  Section  22,  art.  1,  of  the  state 
Constitution,  guarantees  to  the  accused,  in  a 
criminal  prosecution,  the  right  to  a  speedy 
trial  by  an  impartial  Jury.  Section  2309, 
Rem.  &  Bal.  Code,  provides  that:  "No  person 
Informed  ^gainst  or  indicted  for  a  crime 
shall  be  convicted  thereof,  unless  by  ad- 
mitting the  truth  of  the  charge  in  his  plea, 
by  confession  in  open  court,  or  by  the  verdict 
of  a  jury,  accepted  and  recorded  by  the 
court"    If  a  trial  judge  may  be  permitted  to 
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direct  a  verdict  of  goUty  in  a  criminal  prose- 
oution,  the  conviction  ia  liis  act,  and  not  the 
verdict  of  a  Jury,  In  Sparf  v.  United  States, 
156  U.  S.  51,  105,  15  Sup.  Ct  273,  294  (39  L. 
Ed.  343),  tlie  court  said:  "We  liave  said  that, 
with  few  exceptions,  the  rules  which  obtain 
in  civil  cases,  in  relation  to  the  authority  of 
the  court  to  Instruct  the  Jury  upon  all  mat- 
ters of  law  arising  upon  the  Issues  to  be 
tried,  are  applicable  in  the  trial  of  criminal 
cases.  The  most  important  of  those  excep- 
tions is  that  it  is  not  competent  for  the 
court,  In  a  criminal  case,  to  instruct  the 
Jury  peremptorily  to  find  the  accused  guilty 
of  the  offense  charged,  or  of  any  criminal  of- 
fense less  than  that  charged.  The  grounds 
upon  which  this  exception  rests  were  well 
stated  by  Judge  McCrary,  Mr.  Justice  Mijler 
concurring,  in  United  States  v.  Taylor  [O. 
C]  3  McCrary,  500,  605  [11  Fed.  470].  It  was 
there  said:  'In  a  civil  case,  the  court  may  set 
aside  the  verdict,  whether  it  be  for  the  plain- 
tiff or  defendant,  upon  the  ground  ttiat  it  is 
contrary  to  the  law  as  given  by  the  court; 
but,  in  a  criminal  case,  if  the  verdict  Is  one  of 
acquittal,  the  court  has  no  power  to  set  it 
aside.  It  would  be  a  useless  form  for  a  court 
to  submit  a  civil  case  Involving  only  questions 
of  law  to  the  consideration  of  a  Jury,  where 
the  verdict,  when  found,  if  not  in  accordance 
with  the  court's  view  of  the  law,  would  be 
set  aside.  The  same  result  is  accomplished  by 
an  instruction  given  in  advance  to  find  a 
verdict  in  accordance  with  the  court's  opin- 
ion of  the  law.  But  not  so  in  criminal  cases. 
A  verdict  of  acquittal  cannot  be  set  aside; 
and  therefore,  if  the  court  can  direct  a  ver- 
dict of  guilty,  it  can  do  indirectly  that  which 
it  has  no  power  to  do  directly.' " 

The  trial  court  erred  in  directing  a  verdict 
of  guilty.  For  this  error,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

CHADWICK,  MORRIS,  and  ELLIS,  JJ., 
concur. 


(67  Wuh.   690) 

WRIGHT  RESTAURANT  CO.   et 
SEATTLE  RESTAURANT 
CO.  et  al. 


al. 


(Supreme  Court  of  Washington. 
1912.) 


March  28, 


1.  Trade-Marks  and  Trade-Naues  (8  67*)— 
Unfair  Competition. 

In  an  action  to  restrain  unfair  competition 
by  the  fraudulent  use  of  a  trade-name,  the 
plaintiff's  right  to  its  use  need  not  be  shown 
to  be  exclusive,  but  he  or  his  predecessor  in.  in- 
terest must  have  actually  enjoyed  the  prior  use. 

[Ed.  Note.— For  other  cases,  see  Trade-Marlts 
and  Trade-Names,  Cfent.  Dig.  i  78;    Dec  IHg. 

2.  Partnership  (|  810*)  —  Unfair  Competi- 
tion—Adoption  OF  Name. 

The  mutual  agreement  of  partners  in  the 
restaurant  business,  that  the  name  under  which 


the  business  was  conducted  at  the  time  one  of 
them  purchased  his  Interest  from  the  other 
should  be  continued,  made  it  the  firm  name  and 
a  partnership  asset. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent.  Dig.  {  712;    Dec.  Dig.  §  310.*] 

3.  Trade-Marks  and  Trade-Names  (|  36*) — 
Acquisition  of  Riqht  by  a  Corporation. 

Where,  upon  the  incorporation  of  a  res- 
taurant which  had  been  a  partnership,  it  was 
agreetJ  that  tive  business  of  the  corporation 
should  be  conducted  under  the  name  formerly 
used  by  the  firm,  the  right  to  use  the  name 
passed  to  the  corporation  and  remained  in  it  so 
long  as  it  saw  fit  to  continue  its  use. 

[Ed.  Note.— For  other  cases,  see  Trade-Marka 
and  Trade-Names,  Ont  Dig.  I  41;  Dec.  Dig. 
i  36.*] 

4.  Trade-Marks  and  Trade-Names  (J  32*) — 
OwNEBsnip— Corporation— Sale  op  Stock. 

The  vested  right  of  a  corporation  in  its 
trade-name  remains  in  it,  regardless  of  the  own- 
ership of  its  stock,  so  that,  though  one  of  two 
stockholders  in  a  restaurant  company  withdrew 
therefrom  and  sold  his  stock  to  the  other,  th» 
right  to  continue  to  use  the  corporate  trade- 
name was  not  affected,  though  the  trade-name 
was  that  of  the  outgoing  stockholder. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  I  3(t;  Dec.  Dig. 
{  32.1 

5.  Trade-Marks  and  Trade-Names  (|  67*)— 
Unfair  Competition — Injunctive  Relief. 

The  right  to  injunctive  relief  from  unfair 
competition  in  the  use  of  a  trade-name  so  near- 
ly like  one  used  by  the  plaintiff  as  to  confuse 
the  public  mind  is  the  same  whether  the  name 
used  is  the  corporate  name  of  the  plaintiff  or 
some  other  name  which  it  has  acquired  a  right 
to  use  as  a  trade-name. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  i  78;  Dec.  Dig. 
i  67.*] 

6.  Trade-Marks  and  Trade-Names  (g  67*)— 
Unfair  Competition— Injunctive  Relief. 

The  right  to  have  injunctive  relief  from  an 
unfair  use  of  a  similar  trade-name  is  not  limit- 
ed to  trade-marks  and  trade-names  as  applied 
to  some  specific  article  or  class  of  manufacture 
or  merchandise  alone,  but  is  applicable  to  a 
trade-name  when  used  in  connection  with  a  busi- 
ness of  any  kind  so  as  to  become  affixed  to  the 
establishment.  • 

[Ei.  Note. — For  other  cases,  see  Trade-Marlcs 
and  Trade-Names,  Cent.  Dig.  I  78;  Dec.  Dig. 
«  67.*] 

7.  Trade-Marks  and  Trade-Names  d  73*) — 
Unfair  Competition  —  Person's  Own 
Name. 

While  every  i>er8on  has  the  right  to  nsa 
his  own  name  in  his  own  business,  he  must  do 
80  under  proper  safeguards  for  the  rights  of  any 
other  person  who  has  acquired  a  right  to  the 
use  of  it  as  a  trade-name. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  g  84;  Dec.  IHg. 
I  73.*]       . 

8.  Trade-Marks  and  Trade-Names  (|  73*) — 
Unfair  Competition — Injunctive  Relief. 

Where  a  corporation  acquired  the  right  to 
use  the  trade-name  "Chauncey  Wright's  Cafe," 
which  was  painted  in  large  letters  on  the  front 
window  of  its  place  of  business,  the  withdrawal 
of  Chauncey  Wright,  who  was  a  member  of  the 
corporation,  and  his  sul>sequently  starting  a 
new  restaurant  in  the  same  block  as  the  old 
one  with  the  name  "Chauncey  Wright"  as  the 
distinguishing  feature  of  his  window  sign  and 
his  advertising  in  newspapers  and  moving  pic- 
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tui«  shows,  was  an  unfair  use  of  the  name 

which  will  Justify  its  restraint  by  injnnction. 

IBd.  Note.— For  other  cases,  see  Trade-Marks 

and  Trade-Names,  Cent  Dig.  |  84;   Dec.  Dig. 

Department  2.  Appeal  from  Snperlor  Court, 
King  Count?;   Boyd  J.  Tallman,  Judge. 

Injunction  by  Wright  Restaurant  Com- 
pany and  another  against  Seattle  Restaurant 
Company  and  another.  From  a  Judgment 
sustaining  a  demurrer  to  the  complaint  and 
dismissing  the  action,  plaintiffs  appeal.  Re- 
versed and  remanded,  with  directions. 

Herbert  B.  Snoolc,  for  appellants.  Leopold 
U.  Stem,  for  respondents. 

ELLIS,  J.  Action  to  enjoin  the  use  of  a 
trade-name  In  unfair  competition.  A  general 
demurrer  to  the  complaint  was  sustained. 
The  action  was  dismissed.  The  plaintiffs 
have  appealed. 

The  complaint  In  substance  states  that,  for 
a  long  time  prior  to  the  incorporation  of  the 
plaintiff,  Wright  Restaurant  Company,  a  cor- 
poration, the  defendant  Chauneey  Wright 
was  the  sole  owner  of  a  restaurant  which  he 
conducted  at  No.  164  Washington  street  in 
the  dty  of  Seattle,  under  the  name  "Chaun- 
eey Wright's  Caf6,"  which  was  painted  In 
large  letters  upon  the  front  window  of  the 
place  of  business;  that  he  had  built  up  a 
large  and  profitable  trade;  that  he  offered 
to  sell  to  the  plaintiff  Charles  Gearheart,  for 
$4,300,  a  one-half  Interest  In  the  business, 
representing  that  under  his  name  he  had 
built  up  a  business  amounting  to  more  than 
1800  per  month,  net  profit,  and  that  If  con- 
Unned  under  the  name  of  Chauneey  Wright 
the  business  would  continue  to  be  no  less 
profitable ;  that,  having  Investigated  the  busi- 
ness and  found  these  representations  true, 
the  plaintiff  Charles  Gearheart,  on  October 
6,  1909,  purchased  a  half  Interest  In  the 
business,  paying  Wright  therefor  $4,500  In 
cash;  that  before  and  at  the  time  of  the 
pordiase,  Wright  emphasized  the  fac^t  that 
his  name  at  the  head  of  the  business  and 
good  will  would  insure  a  prosperous  and 
Incrative  business;  that  after  the  purchase, 
and  under  the  partnership  name  "Chauneey 
Wright's  Cafe,"  Wright  and  Gearheart  and 
ttie  corporation  afterwards  organized  did  a 
prosperous  business,  of  which  the  profits 
were  In  about  the  sum  of  $800  per  month  up 
to  October  6,  1910;  that  some  time  prior  to 
February  24,  1910,  Wright  and  Gearheart 
concluded  to  Incorporate,  and  It  was  agreed 
between  them  that  the  corporate  name  should 
be  "Wright  Restaurant  Company,"  and  that 
the  name  "Chauneey  Wright's  Cafg"  should 
remain  upon  the  front  window  of  the  res- 
taurant, for  the  reason  that  Chauneey  Wright 
was  well  known  In  that  business  and  in  that 
locality,  and  that  his  name  was  so  identified 
with  the  business  that  it  would  prosper 
nnder  the  incorporation  as  It  had  under  the 


copartnership ;  and  that  thereupon  the  par- 
ties did  Incorporate  under  the  corporate 
name  "Wright  Restaurant  Company,"  with 
a  capital  stock  of  10,000  shares  of  a  par 
value  of  $1  each,  divided  equally  between 
Wright  and  Gearheart;  that  about  October 
6,  1910,  Wright  proposed  to  sell  his  5,000 
shares  of  stock  to  Gearheart  for  the  sum  of 
$4,000,  which  proposal  was  acceded  to  by 
Gearheart,  who  received  a  transfer  of  the 
5,000  shares  from  Wright,  paying  blm  there- 
for $4,000;  that  the  sale  was  made  without 
reservation  of  any  kind ;  that  Gearheart  l)e- 
came  the  owner  of  the  Interests  of  Wright  In 
the  cafe,  with  the  exclusive  right  to  use  the 
corporate  name  and  the  trade-name  "Chaun- 
eey Wright's  Caf6";  that  soon  after  the  sale 
of  bis  stock  In  the  Wright  Restaurant  Com- 
pany, Chauneey  Wright  organized  a  corpo- 
ration, the  defendant  Seattle  Restaurant 
Company,  of  which  he  became  president,  and 
opened  and  began  conducting  through  that 
corporation  another  restaurant  and  cafe  at 
No.  110  Occidental  avenue  In  the  city  of 
Seattle,  within  the  same  block  In  which  the 
plaintiffs'  restaurant  Is  located,  and.  caused 
his  name,  "Chauneey  'Wright,"  in  large  let- 
ters, to  be  printed  upon  the  front  window 
thereof,  followed  in  very  much  smaller  let- 
ters by  the  words,  "President,  Seattle  Res- 
taurant Company";  that  Chauneey  Wright 
and  the  Seattle  Restaurant  Company  so  con- 
duct and  operate  the  restaurant  under  that 
name,  for  the  purpose  and  with  the  Intent 
to  deceive  the  public  and  to  make  the  public 
believe  that  the  restaurant  on  Washington 
street  has  moved  to  Occidental  avenue, 
and  under  the  same  auspices  as  Chaimcey 
Wright's  Cafe  on  Washington  street,  and 
that  the  public  has  received  that  impression 
and  belief;  that  the  defendants  at  once  be- 
gan and  continue  to  advertise  the  new  res- 
taurant under  the  name  "Chauneey  Wright" 
as  president  of  Seattle  Restaurant  Company, 
by  means  of  moving  picture  shows  and  In 
the  daily  newspapers,  in  the  same  lettering 
as  that  upon  the  window,  for  the  purpose 
and  with  the  result  of  causing  the  general 
public  to  believe  that  Chauneey  Wright  had 
discontinued  bis  restaurant  on  Washington 
street,  and  moved  to  and  become  re-estab- 
lished at  110  Occidental  avenue;  that  since 
the  name  of  Chauneey  Wright  has  been  ad- 
vertised and  exploited  by  the  defendants  in 
connection  with  the  new  restaurant,  the 
business  of  the  'plaintiffs  on  Washington 
street  has  become  impaired,  and  will  be  Ir- 
reparably impaired  If  the  defendants  con- 
tinue to  use  and  exploit  the  name  Chauneey 
Wright  as  they  are  now  doing;  that  prior 
to  the  commencement  of  this  action,  the 
plaintiffs  notified  the  defendants  not  to  open 
any  restaurant  on  Occidental  avenue,  and 
not  to  use  the  name  Chauneey  Wright  In 
connection  therewith;  that  by  reason  of  the 
premises   the  plaintiffs   have   already   been 
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damaged  in  the  sum  of  $2,000,  and  wfll  be 
damaged  In  the  further  sum  of  $10,000  if 
the  use  of  the  name  by  the  defendants  be 
continued;  and  that  the  plaintiffs  will  be 
deprived  of  a  large  percentage  of  their  pat- 
ronage unless  the  defendants  be  enjoined. 
The  complaint  then  prays  for  an  injunction 
restraining  the  defendants  from  using  the 
name,  or  advertising  their  business  on  Oc- 
cidental avenue  under  tbe  name,  of  Chaun- 
cey  Wright,  and  for  damages  in  tbe  sum  of 
$12,000,  and  for  general  relief. 

[1]  The  demurrer,  of  course,  admits  as 
true  every  -  allegation  of  fact  in  the  com- 
plaint. Do  these  facta  constitute  a  cause  of 
action?  To  answer  this  question  intelligent- 
ly we  must  not  lose  sight  of  the  nature  of 
the  action.  It  was  not  an  action  to  restrain 
the  use  of  a  proprietary  trade-mark,  nor  to 
protect  tbe  sale  of  a  good  will.  The  first  of 
these  rests  in  the  infringement  of  an  ex- 
clusive proprietary  right;  the  second,  in 
breach  of  contract.  The  complaint  here 
cannot  be  sustained  upon  either  of  these 
grounds.  This  action,  if  it  can  be  maintain- 
ed at  all,  must  rest  upon  unfair  competition 
by  the  fraudulent  use  of  a  trade-name.  In 
such  a  case  no  exclusive  right  In  the  pialn- 
tlCts  to  the  use  of  the  name  need  be  shown. 
"In  fact,  tbe  distinguishing  feature  of  cases 
of  unfair  competition  is  the  protection  of 
one  who  has  no  technical  trade-mark  and 
hence  no  exclusive  property  right."  Paul  on 
Trade-Marks,  §  211.  But  tbe  plaintiff  in  such 
a  case  must  have  the  right  to  use  the  name, 
and  he  or  his  predecessor  in  Interest  must 
have  actually  enjoyed  the  prior  use.  When 
these  things  are  shown,  his  use  of  tbe  name 
wUl  be  protected  by  injunction  against  oth- 
ers using  it  unfairly  to  bis  injury.  This 
court  has  so  held:  "The  rule  seems  to  be 
well  established  that  'a  corporation  may  be 
enjoined  from  using  a  name  or  conducting 
its  business  under  a  name  so  similar  to  tbe 
name  of  a  previously  established  corporation, 
association,  partnership,  or  individual,  en- 
gaged in  tbe  same  line  of  business,  that  con- 
fusion or  injury  results  therefrom.' "  Mar- 
tell  v.  St.  Francis  Hotel  Company,  51  Wash. 
375,  379,  98  Pac.  1116,  1118  (16  Ann.  Gas. 
593);  Rosenburg  v.  Fremont  Undertaking 
Company,  63  Wash.  52,  114  Pac.  886. 

[2]  According  to  the  allegations  of  the  com- 
plaint, when  the  plaintiff  Oearheart  entered 
into  partnership  with  the  defendant,  It  was 
mutually  agreed  that  tbe  trade-name  "Chaun- 
cey  Wright's  Caf6"  should  be  used  by  tbe 
partnership.  The  right  to  use  It  thereby 
became  a  partnership  asset 

[3]  On  tbe  formation  of  the  corporation 
"Wright  Restaurant  Company,"  it  was  also 
agreed  that  the  name  "Chauncey  Wright's 
Caf6"  should  remain  upon  tbe  window,  and 
that  the  business  of  the  corporation  should 
be  conducted  in  that  name.  Unquestionably 
the  right  to  use  the  name  as  a  trade-name 
passed  to  tbe  corporation  by  the  consent  of 


all  parties  concerned.    AllegrettI  v.  Allegretti 
Chocolate  Cream  Company,  177  111.  129,   52 
N.  E.  487 ;   Bissell  Chilled  Plow  Works  t.  T. 
M.  Bissell  Plow  Company  (O.  C.)   121   Fed. 
357.     "Sale  of  Business  Site;    Effect  of,   on 
Names. — ^Thls  question  is  complicated  often, 
because  the  name   ;(vhich   Is   transferred    is 
attached  more  or  less  definitely  to  some  lo- 
cality,  building,   or   address,  which  has   be- 
come really  a  part  of  the  name  and  reputa- 
tion of  tbe  business.    This  is  true  frequently 
of  hotels,  breweries,  natural  springs,  dews- 
papers,  and  the  like.    In  such  cases  he  who 
buys  the  buildings,  or  acquires  the  right  to 
occupy  tbem,  will  have  tbe  right  to  use  tbe 
name  attaching  thereto.  In  the  absence  of  very 
explicit  contractual  arrangement."    Nlms  on 
Unfair  Business  Competition,  §54. 
,  [4]  That  right,   being   thus   vested  in  the 
corporation,    was    a    right    which    remained 
with  it  so  long  as  it  saw  fit  to  use  the  name, 
regardless    of    the    ownership    of   its    stock. 
Tbe   sale   of   his   stock    by   tbe   respondent 
Wright   in   no   manner   affected   this   right. 
Nor  was  this  right  affected  by  the  further 
circumstance  that  the  distinctive  feature  of 
the  trade-name  was  the  name  of  the  respond- 
ent Chauncey  Wright.     "Thus,  the  outgoing 
stockholders  of  a  corporation,  the  most  dis- 
tinguishing part  of  whose  names  the  corpo- 
ration bears,  have  no  right  to  compete  in 
business  under  a  corporate  name  so  nearly 
like  the  first  as  to  mislead  customers."    Paul 
on   Trade-Marks,    {216;     Van   Auken    Com- 
pany V.  Van  Augen  Steam   Specialty   Com- 
pany,  57  111.  App.  240;    Holmes,   Booth    & 
Hayden  v.  Holmes,   Booth  &  Atwood  Mfg. 
Company,   37   Conn.   278,  9  Am.   Rep.   324; 
Penberthy    Injector    Company   ▼.    Lee,    120 
Mich.  174,  78  N.  W.  1074.     While  these  au- 
thorities deal  with  the  corporate  name  as  a 
trade-name  or  trade-mark,  they  are  not  bas- 
ed upon  the  fact  that  the  name  was  acquired 
as  a  part  of  the  corporate  franchise,  but 
upon  the  fact  that  the  name  was  a  trade- 
name, and  so  used  by  the  corporation.    Hazel- 
ton  Boiler  Company  v.  Hazelton  Tripod  Boil- 
er Company,  137  111.  231,  28  N.  B.  248. 

[5].  The  rule  is,  therefore,  equally  appli- 
cable whether  the  name  used  as  a  trade- 
name be  that  of  a  corporation,  or  another 
name  legally  acquired  and  used  by  the  cor- 
poration as  a  trade-name.  In  the  foregoing 
cases,  and  in  cases  where  the  parties  have 
the  same  name  or  names  idem  sonans,  tbe 
injunctive  relief  was  granted,  not  because  of 
any  corporate  franchise,  but  upon  the  broad- 
er principle  that  a  man  may  not  so  use  any 
name,  not  even  his  own  name,  as  unfairly 
to  compete  with  another  person  or  corpora- 
tion by  confusing  in  the  public  mind  his 
business  with  tliat  of  the  competitor  first 
using  a  trade-name  of  which  the  hame  in 
question  was  the  distinctive  feature.  Inter- 
national Silver  Company  v.  William  H.  Rog- 
ers Corporation,  66  N.  J.  Eq.  119,  67  AU. 
1037,  2  Ann.  Cas.  407;  Valentine  Meat  Juice 
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Company  ▼.  Valentine  Extract  Company, 
Ltd.,  83  Law  Times  Report,  269;  Royal  Bak- 
ing Powder  Company  v.  Royal,  122  Fed.  337, 
58  0.  C.  A.  499 ;  International  Sliver  Com- 
pany y.  Simeon  L.  k  George  H.  Rogers  Com- 
pany (C.  C.)  110  Fed.  955;  Stuart  v.  Stewart 
Company,  91  Fed.  243,  33  C.  C.  A  480;  Wal- 
ter Baker  Company,  Ltd.,  v.  Baker  (O.  C.) 
87  Fed.  209;  Walter  Baker  Company,  Ltd., 
T.  Sanders,  80  Fed.  889,  26  C.  C.  A.  220. 
Many  other  decisions  of  like  import  might 
be  cited,  but  these  will  be  sufficient  to  ex- 
emplify the  rule. 

[I].  A  majority  of  the  adjudicated  cases 
involved  the  use  of  trade-names  or  trade- 
marks as  applied  to  some  specific  article  or 
class  of  manufacture  or  merchandise,  but  the 
role  is  applied,  and  it  seems  to  us  with  equal 
reason,  to  a  trade-name  when  used  in  con- 
nection with  a  business  of  any  kind  so  as  to 
become  affixed  to  the  establishment.  Booth 
V.  Jarrett  &  Palmer,  52  How.  Prac.  (N.  Y.) 
169.  Such  is  the  established  rule  as  applied 
to  names  other  than  personal  proper  names, 
even  though  not  names  which  might  be  ex- 
dnsively  appropriated  as  technical  trade- 
marks. Weingtock,  Lubin  &  Company  v. 
Harks,  109  Cal.  529,  42  Pac.  142,  30  Lu  R. 
A  182,  50  Am.  SL  Rep.  57;  Martell  v.  St. 
Ftancis  Hotel  Company,  supra;  Rosenhurg 
V.  Fremont  Undertaking  Company,  supra. 

[7]  Conceded,  as  it  must  be,  that  the  right 
to  use  the  personal  name  of  another  may  be 
acquired,  then  the  same  rule  of  protection 
applies.  The  protection  must  be  commensu- 
rate with  the  right.  While  every  person 
has  the  undoubted  right  to  use  his  own  name 
In  his  own  business,  he  cannot  so  use  it  as 
to  unfttlrly  compete  with  another  with  whose 
bnsiness  that  name  has  become  identified 
and  rightfully  used  as  a  trade-name.  Such 
Is  the  decided  trend  of  the  more  modem  au- 
thority. 28  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  426.  "Where  a  personal  name  has  become 
identified  with  particular  goods  or  a  particu- 
lar business  so  as  to  denote,  in  a  secondary 
sense,  such  goods  or  business,  a  person  of 
the  same  or  a  similar  name  subsequently  en- 
gaging in  the  same  business  or  dealing  in 
the  same  goods  must  adopt  afflrmative  pre- 
cautions to  prevent  unnecessary  confusion. 
Under  such  (drcumstances,  the  use  of  such 
a  name  by  another  person  of  the  same  name, 
unaccompanied  by  any  precaution  or  Indica- 
tion of  difference,  in  itself,  amounts  to  a 
deceptive  artifice  or  misrepresentation,  and 
constitutes  unfair  competition."  28  Am.  dc 
Eng.  Ency.  Law  (2d  Ed.)  p.  428;  Lever  Bros., 
Ltd.,  Boston  Works  v.  Smith  (C.  C.)  112  Fed. 
996. 

[t]  Applying  the  principles  which  we  con- 
ceive to  be  established  by  the  foregoing  au- 
thorities to  the  complaint  here,  we  are  con- 
strained to  hold  that  it  states  a  cause  of 
action.    In  view  of  the  near  location  of  the 


respondents'  place  of  business  to  that  of  the 
old  concern,  we  cannot  say  that  their  use  of 
the  name  "Chauncey  Wright"  as  the  distin- 
guishing feature  of  their  sign  on  the  window, 
and  in  advertisements  both  in  the  news- 
papers and  by  means  of  moving  picture 
shows,  was  not  reasonably  calculated  to  di- 
vert patronage  from  the  old  concern,  under  a 
belief  that  the  new  had  succeeded  to  the 
business  of  the  old  or  was  being  conducted 
under  the  same  auspices.  That  such  was  the 
design  seems  plain.  The  unusual  arrangement 
with  the  name  "Chaimcey  Wright"  placed 
first  in  conspicuously  large  letters,  followed 
by  the  words,  "President,  Seattle  Restau- 
rant Company,"  in  very  much  smaller  letter- 
ing, could  hardly  have  been  adopted  for  any 
other  purpose.  In  any  event,  the  purpose  is 
not  important  if  the  means  employed  were 
reasonably  calculated  to,  and  actually  did, 
attract  patronage  under  the  mistaken  belief. 
Whether  they  actually  had  that  effect  or 
not  must  be  determined  by  evidence.  We 
merely  bold  that  it  cannot  be  said  as  a  mat- 
ter of  law  that  the  means  used  were  not 
such  as  might  reasonably  be  expected  to 
create  confusion  and  unfairly  divert  patron- 
age to  the  injury  of  the  appellants. 

Cases  are  not  wanting  in  which  courts 
have  enjoined  the  use  of  signs  and  adver- 
tisements when  so  similar  in  their  dominant 
features  to  those  in  use  by  another  as  to 
lead  to  such  confusion,  especially  where  the 
places  of  business  are  in  close  proximity  to 
each  other.  Welnstock,  Lubin  &  Company 
V.  Marks,  supra ;  American  Brewing  Com- 
pany T.  St.  Louis  Brewing  Company,  47  Mo. 
App.  14;  Johnson  v.  Hitchcock  (Sup.)  3  N. 
T.  Supp.  680;  Cady  v.  Schultz,  19  R.  I.  193, 
32  Atl.  915,  29  L.  R.  A.  524,  61  Am.  St  Rep. 
763.  The  respondent  Wright  undoubtedly 
had  the  privilege  of  entering  into  the  res- 
taurant business  when  and  where  he  would 
and  to  use  his  own  name  in  connection 
therewith.  It  was,  however,  his  duty  to 
adopt  such  afflrmative  precautions  in  the  use 
of  his  name  as  to  prevent  unnecessary  con- 
fusion of  his  with  the  appellants'  business. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer  and  determine  the  Issues  upon  evi- 
dence. 

DUNBAR.  0.  J.,  and  CROW,  CHADWIOK, 
and  MORRIS,  JJ.,  concur. 


(ST  Waab.  444> 
RICHMOND  T.  TACOMA  RT.  &  POWER 
CO.  et  aL 

(Supreme   Court  of   Washington.     March  13, 
1912.) 

1.  Street  Railroaos  (§  114*) — Collisions— 
Negligence — Evioence. 

In  an  action  for  injuries  to  a  pedestrian, 
struck  by  a  street  car  at  a  crossing,  evidence 
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held  to  Juatitr  «  finding  of  actionable  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  239-250;  Dec  Dig.  I 
114.*] 

2.  NeqUOERCK     ({    136»)     —    COHTRIBUTORT 

NEaLlGENCET-QUEBTION   FOB  THB  JUBT. 

The  question  of  contributory  negligence  is 
for  the  jury,  unless  the  standard  of  ddty  is  fix- 
ed by  law,  and  is  the  same  under  all  circum- 
stances, or  where  the  facts  are  undisputed,  and 
but  one  reasonable  inference  can  be  drawn 
therefrom. 

[Bkl.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;  Dec.  Dig.  |  136.*] 

8.  Nkolioenck    (I    122*)    —   Contributobt 

NKOLIGKNCK— BUBDEN  OF  PBOOF. 

Contributory  negligence  rests  on  affirma- 
tive proof,  but  may  come  from  defendant'*  or 
from  plaintifTs  eviaence. 

[Ed.  Note.— For' other  cases,  see  Negligence, 
Gent  Dig.  H  221-223,  22&-234;    Dec.  Dig.  ( 
122.*1 
4.  Street  Railboads  ({  98*)  —  Injttbieb  to 

PEDESTBIAN— OBUOATION     of    PEDESTBIAN& 

A  pedestrian  proceeding  to  cross  a  street; 
car  track  at  a  street  crossing  must  use  bis 
senses  and  exercise  such  care  as  a  man  of 
ordinary  prudence  would  exercise  under  simi- 
lar circumstances;  but  he  need  not  stop,  look, 
and  listen. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  204-209;  Dec  Dig.  i 
98.*] 

6.  Stbeet  Raiusoads  (i  98*)  — Injuries  to 
Pedesthianb— Obligation  of  Pkdesteianb. 
A  pedestrian  may  act  on  the  assumption 
that  street  cars  will  be  operated  in  conformity 
with  municipal  ordinances  and  with  a  high  de- 
gree of  care,  and  with  due  regard  for  public 
travel  on  the  street 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  204-209;  Dec  Dig.  | 
98.*] 

6.  Street  Railboads  (|  117*)— Collisions— 
Contributobt  NEouaENCifi— Question  fob 

JUBT. 

Whether  a  pedestrian,  struck  by  a  street 
car  at  a  street  crossing,  was  guilty  of  contrib- 
utor;^ negligence  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S§  239-257;  Dec  Dig.  i 
117.*] 

7.  Apfbai.  and  Ebbob  ({  1068*)— Habuless 
Ebbob— Ebroneoub  Instbcotions. 

Where  the  jury  specifically  found  that  a 
pedestrian,  in  approaching  and  going  on  a 
street  car  track,  exercised  ordinary  care,  the 
error,  if  any,  in  an  instruction  that,  if  the 
motorman  saw  the  pedestrian's  dangerous  po- 
sition and  could  have  prevented  the  accident 
but  failed  to  do  so,  there  must  be  a  recovery, 
though  the  pedestrian  was  guilty  of  negligence, 
was  not  prejudicial,  though  the  evidence  show- 
ed that  the  motorman  exercised  all  possible 
efforts  to  prevent  the  injury  after  the  discov- 
ery of  the  pedestrian's  dangerous  position. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4225-4228,  4230;  Dec 
Dig.  S  1068.*] 

8.  Trial  (|  252*)  —  Collision  —  Instbuo- 
tions. 

Where,  in  an  action  for  Injuries  to  a  pe- 
destrian, struck  by  a  street  car,  the  evidence 
showed  that  the  car  was  operated  at  a  speed 
in  excess  of  that  fixed  by  a  municipal  ordi- 
nance, the  court  properly  charged  that  the  pe- 
destrian uould  presume  that  the  ordinance  was 
not   being   violated,    and    that    the   pedestrian 


knew  of  the  ordinance,  though  there  waa  no 
evidence  that  he  knew  of  its  existence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  H  596-612;    Dec  Dig.  §  252.*] 

9.  Tbial  ({  253*)  —  Collision  with  Pkbsoii 

ON   TBACK— INBTBUCTIONS. 

An  instruction,  in  an  action  for  injuries 
to  a  pedestrian,  struck  by  a  street  car,  that 
though  the  pedestrian  could  presume  that  the 
car  would  be  operated  within  the  ordinance 
speed  limit  Tet  if  the  limit  was  exceeded,  he 
could  not  thereby  be  relieved  of  the  obligation 
to  exercise  due  care  was  not  erroneous  as 
withdrawing  the  issue  of  contributory  negli- 
gence. 

-   [Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  H  613-623 ;    Dec  Dig.  |  253.*] 

10.  Tbial  (I  260*)- Instructions— Retusal 
TO  Give  Instbuctions  Covered  bt  thb 
Charge  Given. 

It  is  not  error  to  refuse  requested  in- 
structions embodied  in  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  651-659;   Dec  Dig.  I  260.*] 

Department  1.  Appeal  from  Superior  Coart, 
Pierce  County;    M.  L.   Clifford,  Judge. 

Action  by  Lee  Richmond  a^lnst  the  Taco- 
ma  Railway  &  Power  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

John  A.  Sbackleford  and  F.  D.  Oakley,  for 
appellants.  Davis  tc  Neal,  A.  O.  Bnrmeister, 
and  Dnnkleberger  &  Heinly,  for  respondent 

PARKER,  J.  This  action  waa  commenced 
In  the  superior  court  for  Pierce  county  to 
recover  damages  for  personal  injuries  which 
the  plaintiff  alleges  resulted  to  him  from  the 
operation  of  one  of  the  street  cars  belong- 
ing to  the  defendant  Tacoma  Railway  & 
Power  Comjpany.  A  trial  before  the  court 
and  a  Jury  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff,  from  -which 
the  defendants  bave  appealed. 

Appellant  Tacoma  Railway  &  Power  Com- 
pany Is  the  owner  of  an  electric  street  rail- 
way system  in  the  city  of  Tacoma.  Appel- 
lant A.  B.  Justice  was,  on  the  27th  day  of 
July,  1910,  an  employ^  of  the  company  in 
charge  of  one  of  its  street  cars  as  motorman, 
when  respondent  was  struck  and  injured  by 
the  car  at  the  crossing  of  South  Fifty-Second 
and  M  streets  In  the  city.  The  negligence 
charged  against  appellants  Is,  In  substance^ 
that  tbe  car  was  being  run  at  an  excesstve 
and  unlawful  rate  of  speed,  add  without  any 
warning  of  its  approach  to  the  crossing  until 
too  late  to  enable  respondent  to  avoid  being 
Injured  by  it  while  crossing  the  track  on 
which  it  was  approaching.  Appellants  deny 
tbe  negligence  charged  against  them,  and  af- 
firmatively allege  tbat  respondent's  Injuries 
were  tbe  result  of  his  own  want  of  care  and 
contributory  negligence.  The  first  and  prin- 
cipal contention  made  by  counsel  for  appel- 
lants Is  that  the  trial  court  erred  In  denying 
their  motions  for  an  instructed  verdict  and 
for  Judgment  notwithstanding  the  verdict 
This  Involves  their  right  to  have  a  determl- 
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nation  of  the  cause  In  their  favor  npon  the 
evidence  aa  a  matter  of  law,  and  we  will 
first  notice  the  facta  upon  which  tlila  ques- 
tion must  be  determined. 

The  evidence  is  not  free  from  conflict;  but 
a  careful  reading  of  the  entire  record  con- 
vinces us  that  the  evidence  was  sutflcient  to 
warrant  the  Jury  in  regarding  the  following 
facts  as  established  thereby.  One  of  the 
company's  lines  Is  a  double-track  street  rail- 
way running  north  and  south  on  M  street, 
where  It  crosses  South  Fifty- Second  street 
This  crossing  is  in  a  somewhat  thickly  popu- 
lated residence  district  of  the  city.  At  the 
northwest  corner  of  this  crossing  Is  a  gro- 
cery store  building,  fronting  directly  upon  M 
street.  This  Is  a  crossing  at  which  very  fre- 
quent stops  are  made  by  the  cars,  for  the 
purpose  of  letting  off  and  taking  on  passen- 
gers. The  cars  run  north  upon  the  east  track 
and  south  upon  the  west  track.  Respondent 
was  familiar  with  the  locality  and  ttie  man- 
ner of  operating  cars  there.  He  had  resided 
for  a  considerable  time  some  two  blocks  to 
the  west  of  the  crossing,  and  was  accustomed 
to  go  from  his  home  along  the  south  side- 
walk of  Fifty-Second  street  to  take  uorth- 
twnnd  cars,  which,  according  to  custom, 
stopped  at  the  north  sidewalk  crossing.  On 
the  morning  of  July  27,  1910,  respondent 
started  from  his  home  to  take  a  north-bound 
car.  He  had  proceeded  but  a  short  distance 
when  he  saw  a  north-bound  car  coming  some 
distance  to  the  south.  He  then  Increased  his 
pace,  walking  very  fast,  and  also  running  at 
least  a  part  of  the  distance,  in  order  to  reach 
the  car  when  It  would  stop  at  the  north  side- 
walk crossing.  As  he  proceeded  east  along 
the  south  side  of  Fifty-Second  street,  he 
coDld  not  see  north  along  M  street  any  great 
distance,  because  the  grocery  store  building 
at  the  northwest  comer  obstructed  his  view 
to  the  north,  until  he  reached  a  point  near  M 
street.  "When  he  was  near  M  street  and 
about  45  feet  from  the  street  car  track,  he 
could  have  seen  a  car  coming  from  the  north 
on  the  west  track  had  such  car  been  with- 
in a  distance  of  about  200  feet  from  the 
sonth  sidewalk  crossing  towards  which  he 
was  going.  He  then  looked  to  the  north 
along  M  Street,  and  did  not  see  any  car 
coming  from  that  direction.  He  hurried- 
ly proceeded  on  his  way,  then  running,  and 
reached  the  west  track  at  the  south  elde- 
"walk  crossing  just  after  the  north-bound  car 
passed  that  point  on  the  east  track,  and 
about  the  time  that  car  was  stopping  at  the 
north  sidewalk  crossing.  He  intended  to 
pass  round  to  the  rear  of  that  car  and  get 
on  it  on  the  east  side ;  entrance  thereto  be- 
ing on  that  side  only,  because  of  the  double 
track.  While  he  was  crossing  the  west  track, 
and  evidently  while  he  was  near  to  the  east 
side  thereof,  he  was  struck  by  a  swiftly  mov- 
ing south-bound  car  and  thrown  to  the  south 
and  east,  landing  near  or  upon  the  east 
track.  He  did  not  look  for  the  coming  of  the 
122  P.  -23 


south  bound  car  after  he  was  about  46  feet 
from  the  track,  but  hurriedly  proceeded  on 
his  way,  evidently  thereafter  intent  only  on 
reaching  the  north-bound  car  before  it  start- 
ed from  the  north  sidewalk  crossing,  where 
he  expected  it  to  stop.  He  does  not  remem- 
ber of  hearing  any  warning,  by  bell  or  wliis- 
tle,  of  the  approach  of  the  south-bound  car. 
This  may  be  accounted  for  by  the  noise  of 
the  other  car  coming  to  a  stop  and  the  rapid 
succession  of  events  then  occurring,  though  It 
seems  highly  probable .  that  a  bell  warning 
was  given  from  the  south-bound  car-  about 
tile  time  it  passed  the  north  sidewalk  cross- 
ing and  the  other  car  which  was  there.  Such 
signal  was,  in  any  event,  given  only  a  very 
short  time  t)efore  respondent  was  struck, 
and  while  the  car  was  moving  very  fast.  He 
says  he  did  not  see  the  south-bound  car  at 
any  time.  If  his  story  Is  to  be  believed,  It 
is  evident  that  that  car  had  not  reached  a 
point  where  it  could  be  seen  by  him  when  he 
looked  north  from  a  point  45  feet  distant 
from  the  track;  so  the  car  was  then  at  least 
200  feet  north  of  the  south  sidewalk  crossing. ' 
That  car  passed  the  north  sldewaJk  crossing 
while  the  other  car  was  there,  at  a  speed  of 
25  miles  an  hour  as  estimated  by  one  wit- 
ness, and  another  witness,  -  who  liad  been 
a  street  car  conductor,  estimated  its  speed  at 
that  point  at  30  miles  an  hour.  These  were 
apparently  disinterested  witnesses  and  seem- 
ed to  have  had  fairly  good  opportunities  for 
observing  the  speed  of  the  car,  though  wit- 
nesses for  the  appellant  disagreed  with  them. 
The  brakes  were  first  applied  and  an  effort 
made  to  check  the  speed  of  the  car  at  about 
tbe  time  it  passed  the  north  crossing  and  the 
other  car.  It  had  then  only  51  feet  to  run 
before  reaching  the  south  crossing,  where  it 
struck  respondent  Its  speed  was  cheeked  to 
some  extent  before  reaching  respondent,  but 
It  was  evidently  then  still  continuing  at  a 
considerable  speed;  fbr  it  was  not  finally 
stopped  until  it  ran  a  hundred  feet  or  more 
after  striking  appellant.  One  witness  testi- 
fied that  It  ran  150  feet,  arriving  at  that 
conclusion  by  knowing  the  width  of  the  lots 
fronting  upon  the  street,  and  knowing  the 
place  where  it  finally  stopped.  There  was 
then  In  force  in  the  city  of  Tacoma  an  or- 
dinance of  the  city  regulating  the  speed  of 
street  cars  within  the  city  limits,  which  lim- 
ited the  speed  of  cars  upon  double-track  lines 
in  this  part  of  the  city  to  20  miles  per  hour. 
For  the  purpose  of  showing  the  duty  of 
the  motorman  In  controlling  his  car  while 
passing  over  crossings  and  passing  other  cars, 
while  stopped  to  let  off  and  take  on  passen- 
gers at  crossings,  respondent  called  the  super- 
intendent of  the  company  as  a  witness,  who 
was  interrogated  and  answered  as  follows: 
"Q.  I  will  ask  you  to  state  whether  or  not 
the  company  had  any  rules  relative  to  the 
operation  of  a  street  car  In  passing  another 
car  standing  at  a  crossing  taking  on  passen- 
gers, or  just  going  up  to  the  crossing  for  the 
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purpose  of  taking  on  and  letting  off  passen- 
gers? A.  Yes,  sir.  Q.  I  will  ask  you  what 
that  rule  was?  A.  Cars  passing  another  car, 
discharging  or  loading  passengers,  are  re- 
quired to  reduce  speed  and  sound  gong.  Q. 
Reduce  the  speed  to  what?  A.  What  the 
motorman  would  consider  a  safe  rate  of 
speed.  •  •  •  Q.  Would  that  be  for  the 
purpose  of  enabling  him  to  stop  and  avoid  in- 
juries to  people  who  might  get  in  front  of 
his  car?  A.  Yes;  that  is  the  idea.  Q.  The 
object  of  that  rule  is  to  protect  passengers 
who  are  going  to  or  are  taking  the  other  car? 
•  ••  A.  It  is  not  altogether;  people 
might  be  crossing  the  street,  and  a  view  of 
the  passing  car  obstructed  by  the  standing 
car;  that  is  a  rule  that  Is  for  the  safety  of 
any  one — pedestrians,  horses  or  passengers, 
or  any  one  else.  Q.  For  the  protection  of 
the  public  generally?  A.  Yes,  sir.  Q.  There 
is  no  particular  speed  to  which  it  is  reduced? 
A.  No,  sir."  We  note  this  evidence,  not  for 
the  purpose  of  indicating  a  violation  of  rules 
of  the  company,  but  as  throwing  light  upon 
the  question  of  appellant's  negligence  in  the 
operation  of  the  car  at  this  point,,  and  as  in- 
dicating what  might  be  expected  from  the 
operation  of  the  car  by  a  person  of  ordinary 
prudence  approaching  the  crossing  at  that 
time. 

[1]  The  evidence  being  sufficient  to  war- 
rant the  Jury  in  believing  these  facts,  argu- 
ment seems  unnecessary  to  demonstrate  that 
the  question  of  appellant's  negligence  was 
for  the  jury  to  determine.  The  speed  of  the 
car,  the  presence  of  the  street  crossing,  the 
presence  of  the  other  car,  stopped  at  the 
crossing  to  let  off  and  take  on  passengers, 
the  delay  in  any  attempt  to  check  the  speed 
of  the  car  until  it  was  practically  upon  the 
crossing  at  the  side  of  the  other  car,  and  the 
delay  ia  giving  any  signal  of  its  approach 
until  about  that  time.  It  seems  to  us,  leave 
nothing  to  be  argued  upon  the  question  of 
appellant's  negligence,  except  such  argument 
as  might  be  properly  addressed  to  the  Jury. 
Clearly  this  branch  of  the  case  does  not  pre- 
sent a  question  of  law  for  the  court  to  de- 
cide. Indeed,  the  argument  of  learned  coun- 
sel for  appellants  gives  but  little  attention 
to  their  negligence,  but  is  addressed  almost 
wholly  to  the  alleged  contributory  negligence 
of  respondent,  which  we  will  now  consider. 

[2]  It  Is  insisted  that  respondent's  failure 
to  look  north  along  M  street,  where  he  could 
have  observed  the  approaching  car  after  he 
had  first  looked  In  that  direction  from  a 
point  about  45  feet  from  the  track,  was  so 
plainly  contributory  negligence  on  his  part 
that  the  court  should  decide,  as  a  matter  of 
law,  that  he  Is  precluded  from  recovering 
damages  for  the  Injuries  he  received,  even 
though  appellant  was  negligent.  In  the  earl.v 
case  of  McQuillan  v.  Seattle,  10  Wash.  464, 
38  Pac.  1119,  45  Am.  St.  Rep.  799,  this  court 
expressed  Its  views  upon  the  question  of 
contributory  negligence  being  generally  one 
for  the  Jury  as  follows;  "iQenerally,  the  ques- 


tion of  contributory  negligence  is  for  the 
jury  to  determine  from  all  the  facts  and  cir- 
cumstances of  the  particular  case,  and  it  is 
only  In  rare  cases  that  the  court  Is  Justified 
in  withdrawing  it  from  the  Jury.  •  •  * 
There  are  two  classes  of  cases  in  which  the 
question  of  negligence  may  be  determined  by 
the  court  as  a  conclusion  of  law;  but  we 
think  the  case  in  hand  does  not  fall  within 
either  of  them.  The  first  is  where  the  cir- 
cumstances of  the  case  are  such  that  the 
standard  of  duty  is  fixed  and  the  measure  of 
duty  defined  by  law,  and  is  the  same  under 
all  circumstances.  •  •  •  And  the  second 
is  where  the  facts  are  undisputed  and  but 
one  reasonable  inference  can  be  drawn  from 
them.  *  *  *  If  different  results  might  bo 
honestly  reached  by  different  minds,  then 
negligence  is  not  a  question  of  law,  but  one 
of  fact  for  the  jury."  And  in  the  case  of 
Traver  v.  Spokane  Street  Railway  Ck>mpany, 
25  Wash.  225,  239,  65  Pac.  284,  289,  even 
stronger  language  was  used  as  follows:  "The 
great  weight  of  authority  is  to  the  effect 
that,  before  a  court  will  be  Justified  in  tak- 
ing from  the  Jury  the  question  of  contribu- 
tory negligence,  the  acts  done  must  be  so  pal- 
pably negligent  that  there  can  be  no  two 
opinions  concerning  them."  TbiB  doctrine 
has  been  adhered  to  and  variously  expressed 
in  many  other  decisions  of  tliis  court  Steele 
V.  Northern  Pacific  By.  Co.,  21  Wash.  287,  57 
Pac.  820;  Burlan  v.  Seattle  Electric  Co.,  26 
Wash.  606,  67  Pac.  214 ;  Christiansen  v.  Pa- 
cific Bridge  Co.,  27  Wash.  582,  68  Pac.  191: 
Shearer  v.  Town  of  Buckley,  31  Wash.  370. 
72  Pac.  76 ;  Budman  v.  Seattle  Electric  Co.. 
61  Wash.  281,  112  Pac.  356;  Williams  v. 
Northern  Pac.  Ry.  Oo.,  63  Wash.  57,  114  Pac. 
888. 

[3]  It  is  a  matter  of  some  interest,  as  well 
as  of  value,  in  this  connection  to  notice  the 
reason  of  this,  and  ask  ourselves  why  It  is 
more  rare  for  a  case  to  be  taken  from  the  ju- 
ry upon  the  ground  of  contributory  negligence 
than  upon  the  ground  of  want  of  proof  of  the 
defendant's  negligence.  Contributory  negli- 
gence involves  the  consideration  of  affirmative 
proof  of  such  negligence.  It  is  not  something 
that  meets  the  plaintlfTs  right  to  recovery  by 
a  mere  assertion  of  it  on  the  part  of  a  defend- 
ant It  is  not  a  denial,  but  an  affirmation 
which  requires  proof  before  it  is  of  any  effect 
Hence,  when  a  court  decides,  as  a  matter  of 
law,  that  an  injured  plaintiff  is  precluded 
from  recovering  damages  for  his  injury,  be- 
cause of  his  own  negligence  contributing  there- 
to, the  court  is  in  eCfect  deciding  that  facts 
have  been  affirmatively  proven  which  conclu- 
sively show,  as  a  matter  of  law,  such  contrib- 
utory negligence.  It  Is  not  easy  to  see  why 
the  question  of  plaintiff's  contributory  negli- 
gence should  be  decided  by  the  court "  as  a 
matter  of  law,  in  the  affirmative,  under  any 
different  drcmnstances  or  required  degree 
of  proof  than  that  the  qdestlon  of  defend- 
ant's negligence  should  be  decided  by  the 
court  as  a  matter  of  law,  in  the  affirmative. 
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It  Is  true  that  the  affirmative  proof  need  not 
necessarily  come  from  defendant's  evidence. 
It  may  appear  in  the  plaintiff's  evidence. 
The  question  nevertheless  involves  an  affirm- 
ative finding  in  order  to  be  decided,  as  a  mat- 
ter of  law,  in  defendant's  favor.  This  is 
quite  a  different  matter  from  withdrawing 
a  case  from  the  jury  t>ecauBe  of  the  failure 
of  required  affirmative  proof  to  sustain  a 
claimed  right.  In  1  Thompson  on  Negligence, 
I  425,  that  learned  author  observes:  "Con- 
tributory Negligence  Generally  a  Question 
of  Fact  for  the  Jury. — As  we  shall  see,  the 
statement  Is  often  loosely  made  In  Judicial 
opinions  that  negligenoe  is  generally  a  ques- 
tion of  fact  for  the  Jury ;  whereas,  the  true 
rule,  so  far  as  there  can  l>e  any  rule,  is  that 
whether  there  has  been  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  a  ques- 
tion for  the  Jury,  under  the  same  circum- 
stances and  subject  to  the  same  limitations 
as  the  question  whether  there  has  been  neg- 
ligence on  tlie  part  of  the  defendant.  Loose 
expressions,  often  found  in  Judicial  opinions, 
to  the  effect  that  contributory  negligence  is 
generally  a  question  for  a  Jury,  are  coucea- 
slons  to  the  obvious  principle  that  whether 
a  man,  woman,  or  child  has  used,  in  a  par- 
ticular situation,  the  care  which  such  persons 
ordinarily  use,  or  whether  they  have,  under 
the  circumstances,  used  reasonable  care,  or 
acted  reasonably.  Is  a  question  which,  as  a 
general  rule,  is  better  determined  by  12  men, 
on  a  comparison  of  their  experience,  than  by 
a  single  legal  scholar  on  the  bench."  At  sec- 
tion 433  the  author  makes  further  observa- 
tions of  interest  along  this  line  of  thought. 
It  would  indeed  be  a  remarkable  case  that 
would  call  for  a  directed  verdict  against  a 
defendant  upon  the  ground  that  his  negli- 
gence had  been  so  conclusively  proven  as  to 
enable  the  court  to  so  decide  as  a  matter  of 
law;  and  yet  there  seems  to  be  no  more  rea- 
son for  expecting  such  disposition  of  persona! 
injury  cases  occasionally,  as  matters  of  law, 
tban  to  expect  directed  verdicts  against  a 
plaintiff  by  reason  of  tiis  contributory  negli- 
gence. Both  involve  an  affirmative  showing 
of  negligence  against  an  equally  strong  pre- 
Bomptlon  to  tile  contrary.  These  observations 
suggest  the  exercise  of  great  caution  In  de- 
ciding, as  a  matter  of  law,  that  a  plaintiff 
Is  guilty  of  contributory  negligence. 

(4,  B]  Now,  in  view  of  the  facts  we  luive 
summarized  as  occurring  in  this  case,  can  the 
minds  of  reasonable  men  differ  upon  the 
qnestion  of  the  contributory  negligence  of 
respondent  in  proceeding  towards  and  across 
the  track  without  looking  to  the  north,  the 
direction  from  which  he  knew  a  car  might 
come,  after  he  had  passed  a  point  45  feet 
from  the  track?.  This  question  cannot  be 
determined  by  any  hard  and  fast  rules.  The 
law  does  not  fix  with  any  degree  of  exactness 
tlie  measure  of  respondent's  duty  under  these 
circumstances.  Of  course,  it  can  be  said  that 
he  was  required  to  use  his  senses  and  exer- 
^■ise  such  care  as  a  man  of  ordinary  prudence 


would  be  expected  to  exercise  under  such 
circumstances;  but  this,  ii\  substance,  is  as 
far  as  it  is  practicable  for  the  law  to  go  in 
defining  his  duty.  This  is  not  a  steam  rail- 
way, but  a  street  railway  in  a  populous  resi- 
dence district  of  the  city.  Hence  the  rule  of 
stop,  look,  and  listen  has  no  application  here 
as  a  rule  of  law  defining  respondent's  duty, 
though,  of  course,  the  extent  of  tlie  use  of 
ills  faculties  in  that  regard,  as  shown  by  the 
evidence,  is  a  .circumstance  bearing  upon  the 
degree  of  care  he  exercised.  In  Roberts  v. 
Spokane  Railway  Co.,  23  Wash.  325,  335,  63 
Pac.  506,  509  (54  L.  R.  A.  184),  it  Is  said: 
"The  degree  of  care  required  In  crossing  a 
highway  and  steam  railway,  in  looking  up 
and  down  the  track,  la  not  necessarily  the 
test  of  care  required  in  crossing  the  track 
of  a  street  railway  on  a  public  street.  Fail- 
ure to  look  and  listen  before  crossing  the 
tracks  of  an  electric  railway  in  a  public 
street,  where  the  cars  have  not  the  exclusive 
right  of  way,  is  not  negligence  as  a  matter  of 
law."  In  the  very  recent  case  of  Morris  v. 
Seattle,  Renton  &,  Southern  Ry.  Co.,  120  Pac. 
534,  this  rule  is  again  recognized  and  nu- 
merous other  decisions  of  this  court  cited  In 
support  thereof.  The  evidence  was  sufficient 
to  warrant  the  jury  believing  that  the  respond- 
ent looked  from  a  point  45  feet  from  the 
track,  and  could  see  only  about  200  feet  north 
along  the  track,  and  did  not  see  any  car  ap- 
proaching from  tliat  direction.  This  fact 
would,  in  no  event,  require  any  greater  de- 
gree of  care  on  his  part  than  as  If  he  had 
seen  a  car  approaching  200  feet  away;  tliat 
is,  he  was  warranted  in  governing  his  actions 
as  if  be  saw  a  car  approaching  at  t^u^t  dis- 
tance. He  surely  was  not  proceeding  in  the 
face  of  any  greater  hazard  than  tliat  condi- 
tion would  suggest  to  him.  Thla  court  has 
held  that  a  pedestrian  is  Justified  in  order- 
ing his  movements  upon  the  assumption  that 
street  cars  w.lll  be  operated,  not  only  in  con- 
formity with  local  laws,  but  with  a  high  de- 
gree of  care,  and  with  due  regard  for  public 
travel  upon  the  street  Chlsholm  v.  Seattle 
Electric  Co.,  27  Wash.  237,  67  Pac.  601;  Mai- . 
lett  y.  Seattle,  Renton  &  Southern  Ry.  Co., 
119  Pac.  743. 

[8]  Respondent  being  entitled  to  act  upon 
this  assumption,  It  cannot  be  decided  as  a 
matter  of  law  that  he  was  guilty  of  contribu- 
tory negligence  in  hurriedly  proceeding  upon 
his  way  across  the  track,  when  it  was  the 
duty  of  appellants,  in  any  event,  to  keep  the 
speed  of  the  car  within  the  limit  of  20  miles 
per  hour,  and  to  check  the  speed  of  the  car 
upon  approaching  the  crossing,  especially  in 
view  of  the  presence  of  the  other  car  receiv- 
ing and  discharging  passengers  there;  tliat 
point  being  between  respondent  and  the  ap- 
proaching car,  and  about  50  feet  distant  from 
where  he  intended  to  cross  the  track.  Even 
if  the  car  had  proceeded  at  the  extreme  speed 
limit  allowed  by  the  ordinance  over  the  en- 
tire 200  feet,  the  Jury  might  still  conclude 
that  it  would  not  have  reached  the  south 
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crossing  before  respondent  would  have  cross- 
ed over  the  track  at  that  point,  In  view  of 
the  speed  at  which  he  was  proceeding.  But 
we  have  seen  that  respondent  had  a  right  to 
presume,  not  only  that  the  speed  of  the  car 
would,  In  no  event,  be  over  20  miles  per  hour, 
but  that  Its  speed  would  be  checked  before 
reaching  the  north  crossing,  especially  In  view 
of  the  presence  of  the  other  car  there,  from 
all  of  which  he  might  well  conclude  that  he 
had  ample  time  to  cross  the  track  at  or  near 
the  south  crossing  before  any  car  coming  from 
the  north  could  possibly  reach  that  point  by 
proceeding  at  proper  speed  and  observing  the 
proper  caution  upon  passing  the  north  cross- 
ing and  the  other  car  there. 

The  Supreme  Court  of  Iowa,  in  Powers  t. 
Des  Moines  City  R.  Co.,  In  143  Iowa,  427,  121 
N.  W.  1095,  makes  some  observations  in  a 
case  somewhat  like  this,  which  are  quite  ap- 
propriate here,  as  follows:  "The  unlawful 
speed  at  which  the  car  was  being  operated 
has  a  bearing  upon  the  question  of  plaintiff's 
contributory  negligence;  for  he  had  a  right 
to  assume  when  he  started  to  cross  the 
street,  having  seen  the  car  approaching  a 
block  away,  that  it  was  running  at  a  lawful 
rate  of  speed,  and,  if  he  could  cross  the  track 
in  safety  before  the  car  could  reach  him 
coming  at  that  rate  of  speed,  he  was  not 
chargeable  with  contributory  negligence,  un- 
less he  had  become  aware  that  it  was  run- 
ning at  a  higher  rate  of  speed.  It  was  nec- 
essary for  plaintiff  to  walk  only  about  30 
feet  in  a  diagonal  direction  to  cross  the 
track,  and  it  is  not  contended  that,  had  the 
car  been  approaching  at  a  speed  not  exceed- 
ing 8  miles  an  hour,  he  would  not  have  been 
across  the  track  and  out  of  danger  before  the 
car  reached  the  street  crossing.  The  gener- 
al claim  for  defendant  made  in  argument  is 
that  plaintiff  must  have  known  that  the  car 
was  coming  at  a  rapid  rate  on  account  of  the 
dust  and  noise  to  which  his  companions,  as 
witnesses,  testified,  and  that  it  was  bis  duty 
to  look  out  for  danger  before  he  went  upon 
the  track ;  but  If,  as  a  matter  of  fact,  plain- 
tiff, having  observed  the  car  a  block  distant, 
proceeded  to  do  that  which  would  have  been 
safe,  if  the  car  was  going  at  a  lawful  rate  oC 
speed,  It  certainly  was  not  conclusively  con- 
tributory negligence  on  his  part  that  he  did 
not  stop  before  reaching  the  track  to  make 
another  observation  of  the  car,  unless  he  was 
aware  that  the  danger  was  greater  than  that 
which  he  had  cause  to  anticipate  from  his 
first  observation."  That  decision  is  valuable 
as  showing  how  the  solution  of  the  ques- 
tion of  respondent's  contributory  negligence 
does  not  depend  alone  upon  his  own  acts, 
but  that  such  question  may  be  largely  In- 
fluenced by  the  negligence  of  appellant.  This 
is  not  the  doctrine  of  comparative  negligence, 
which  seems  to  be  repudiated  by  most  of  the 
courts.  It  simply  involves  the  right  of  re- 
spondent to  govern  his  actions  in  the  light 
of  such  actions  on  the  part  of  appellants  as  a 
reasonably  prudent  person  in  his  situation 


would  anticipate.  Kansas,  etc.,  R.  Co.  t. 
Gallagher,  08  Kan.  424,  76  Pac.  469,  64  L.  B. 
A.  344. 

Counsel  for  appellants  call  our  attention 
to  and  particularly  rely  upon  the  following 
decisions  of  this  court:  Skinner  v.  Tacoma 
Ry.  &  Power  Co.,  46  Wash.  122,  89  Pac.  488; 
Helliesen  v.  Seattle  Electric  Co.,  56  Wash. 
278,  105  Pac.  458;  Fluhart  v.  Seattle  Elec- 
tric Co.,  118  Pac.  51.  In  the  Skinner  Case, 
the  car  was  not  running  at  a  dangerous  or 
unlawful  rate  of  speed.  The  person  injured 
was  moving  slowly  and  deliberately  across 
the  track,  and  stepped  upon  the  track  at 
a  time  when  the  car  would  have  to  be  stop- 
ped within  a  distance  of  10  feet;  that  is, 
he  stepped  upon  the  track  immediately  in 
front  of  the  car  when  It  was  moving  towards 
him,  and  was  a  very  short  distance  from 
him,  and  there  did  not  appear  to  be  any 
negligence  on  the  part  of  the  motorman 
which  misled  the  injured  person.  In  the 
Helliesen  Case,  there  was  not  involved  any 
question  of  excessive  speed  of  the  car.  The 
injured  person  says  she  looked  a  moment 
before  she  started  across  the  track  and  saw 
no  car  coming ;  yet  the  physical  facts  proved 
positively  tltat  the  car  was  coming,  and  at 
a  distance  not  40  feet  from  her.  The  de- 
cision seems  to  be  upon  the  theory  that 
she  stepped  upon  the  track  directly  In  front 
of  the  car  when  it  was  close  to  her,  and 
when  she  an  instant  before  had  looked  to- 
wards it.  The  Fluhart  Case  may  not  be 
so  easily  distinguished  from  this  one ;  never- 
theless we  think  It  is  distinguishable,  and 
that  it  is  very  close  to  the  line  between  ques- 
tions of  law  and  fact.  It  appeared  in  that 
case  that  respondent,  wlien  he  looked  in  the 
direction  from  which  the  car  was  coming, 
could  see  the  distance  of  a  block;  that  he 
was  then  within  6  or  7  feet  of  the  track, 
moving  leisurely;  that  he  proceeded  on  his 
way,  and  was  struck  by  the  outer  edge  of 
the  front  of  the  car  before  he  reached  the 
track.  Indeed,  had  his  speed  been  retarded 
but  the  least  bit,  he  would  have  run  against 
the  car,  instead  of  the  car  running  against 
him.  This  occurred  but  an  instant  after 
he  said  he  looked  in  the  direction  from  which 
the  car  came,  and  saw  no  car  coming.  This, 
',  we  think,  is  enough  to  distinguish  that  case 
from  this,  even  though  in  that  case  the 
speed  of  the  car  seems  to  have  been  ex- 
cessive. We  are  of  the  opinion  that  this 
cause  was  properly  submitted  to  the  jury, 
and  that  the  question  of  respondent's  con- 
tributory negligence  could  not  have  been 
decided  as  a  question  of  law. 

[7]  The  court  Instructed  the  Jury  touching 
the  doctrine  of  last  clear  chance.  In  sub- 
stance, that,  although  they  might  believe 
that  respondent  was  guilty  of  negligence,  if 
they  should  believe  that  the  motorman  in 
charge  of  the  car  saw  respondent's  danger- 
ous position  and  could  thereafter  have  pre- 
vented the  accident,  but  failed  to  do  so, 
that  the  verdict  should  be  for  the  plaintiff 
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becaase  the  motorman  was  obliged  to  exer- 
cise a  reaBonable  degree  of  care  to  prevent 
the  accident  after  seeing  respondent's  danger- 
ous  position,    although   he   may   have   been 


It  Is  not  contended  but  that  this  Is  correct 
as  an  abstract  proposition  of  law,  but  that 
there  Is  no  evidence  Justifying  the  giving 
of   any  such   instruction.     It   may    be  con- 
ceded, for  the  sake  of  argument,  that  the 
instruction' upon  this  subject  was  technically 
erroneous,  because  It  appears  from  tlie  evi- 
dence that  the  motorman  did  exercise  all 
possible  efforts  to  prevent  Injuring  respond- 
ent after  he  discovered  respondent's  danger- 
ous   position.      This    Instruction    might    be 
considered  prejudicially  erroneous.  If  It  were 
not  for  the  fact  that  the  record  affirmatively 
shows  that  it  was  not  prejudicial.     Certain 
special    interrogatories    were    submitted    to 
the  Jury  touching  respondent's  contributory 
negligence.    Among  others  was  the  following 
Interrogatory,  and  the  Jury's  answer  thereto: 
"Q.  Did   the    plaintiff,   in    approaching    the 
track   upon   which   he  was  struck,   and  in 
going  upon  same,  exercise  the  same  degree 
of  care  and  diligence  as  would  have  been 
exercised  by  an  ordinarily  careful  and  pru- 
dent man,  having  due  regard  for  his  own 
safety  under  similar  circumstances  and  con- 
ditions?    A.  Yes."     This,    we    think,    con- 
clusively shows  that  the  Jury  did  not  con- 
sider, and  were  not  in  the  least  misled  by, 
this  technically  erroneous  instruction.    Hav- 
ing found  that  respondent  was  not  negligent, 
the  Jtury,  of  course,  gave  no  consideration 
to  the  question  of  tlie  circumstances  under 
'Which  he  might  have  recovered  if  he  had 
been    negligent.     We    think    the    technical 
error  in  giving  this  instruction  is  Affirmative- 
ly shown  to  be  free  from  prejudice  against 
appellants'  rights. 

[1]  The  court,  among  others,  gave  the  Jury 
the  following  instruction:  "You  are  Instruct- 
ed that,  as  the  plaintiff  approached  the  street 
car  track  at  the  point  of  the  accident,  he 
had  a  right  to  presume  that  no  street  car 
would  be  run  along  such  track  in  violation 
of  the  ordinances  or  laws  governing  the  rate 
of  speed  of  cars  at  that  point:  and,  while 
this  presumption  that  the  defendants  would 
not  run  a  car  at  an  unlawful  rate  of  speed. 
If  It  was  so  run,  would  not  relieve  the  plain- 
tiff of  the  obligation  to  exercise  due  care 
for  bis  own  safety,  yet  it  Is  a  circumstance 
which  you  may  take  into  consideration  In 
determining  what  is  due  care  under  such 
conditions,  and  in  determining  whether  the 
plaintiff  did  all  that  an  ordinarily  prudent 
man  would  have  done,  under  similar  cir- 
cumstances, to  escape  injury  in  case  the  law 
had  been  obeyed."  It  Is  insisted  that  this 
Instruction  Is  prejudicially  erroneous  as 
against  appellants.  It  Is  first  contended 
that  It  Is  so,  because  respondent  did  not 
testify  that  he  knew  that  there  were  any 
ordinances  or  laws  governing  the  speed  of 
cars^  nor  tha,t  he  relied  upon  the  fact  that  a 


car  would  not  exceed  the  speed  limit.  Coun- 
sel argue  that  the  speed  limit  ordinance  can 
avail  respondent  nothing,  because  he  Is  not 
shown   to  have  been  relying  upon  It  as  a 


negligent  In  getting  In  the  way  of  the  car.  j  matter  of  fact.    We  think,  however,  that  it 

was  proper  for  the  Jury  to  understand  that 
respondent  had  a  right  to  presume  that  the 
ordinance  was  not  being  violated,  and  that 
respondent  knew  of  the  existence  of  the 
ordinance;  this  upon  the  theory  that  all 
persons  are  presumed  to  know  the  local  laws. 
It  has  been  doubted  that  evidence  is  ad- 
missible to  prove  that  an  fnjured  person,  as 
a  matter  of  fact,  knew  of  the  existence  of 
such  an  ordinance.  Hoore  v.  C,  St.  Paul 
&  K.  C.  Ry.  Co.,  102  Iowa,  595,  71  N.  W. 
569;  Eckhard  v.  St.  Louis  Transit  Co.,  190 
Mo.  593,  89  S.  W.  602.  In  the  latter  casfe, 
the  court  said,  "Deceased  had  a  right  to 
presume'  that  the  defendant  would  obey  the 
ordinance  of  the  city  regulating  the  speed 
of  railroad  trains."  This  was  said  when 
there  was  evidently  no  evidence  In  the  case 
as  to  what  the  actual  knowledge  of  the  de- 
ceased was  as  to  such  Ordinance.  The  de- 
cisions of  this  court  above  cited  are  in  har- 
mony with  this  view. 

[9]  Some  contention  Is  made  that  the  In- 
struction as  a  whole  has  the  effect  of  taking 
from  the  Jury  the  consideration  of  the  ques- 
tion of  respondent's  contributory  negligence, 
and  permitting  him  to  recover  In  any  event. 
If  the  speed  of  the  car  was  unlawful.  We 
think  a  careful  reading  of  the  instruction 
will  not  support  such  contention,  as  the  court 
therein  plainly  told  the  Jury  that,  while  re- 
spondent was  entitled  to  presume  that  de-* 
fendant's  car  would  be  kept  within  the  or- 
dinance speed  limit,  yet.  If  such  limit  was 
exceeded,  respondent  would  not  thereby  be 
relieved  of  the  obligation  to  exercise  due 
care.  Indeed,  it  Is  plain  that  that  presump- 
tion was  stated  by  the  court  to  the  Jury 
only  as  a  circumstance  bearing  upon  the 
question  of  respondent's  due  care.  We  con- 
clude that  the  Instruction  was  not  erroneous. 
[10]  Other  instructions  requested  by  counsel 
for  appellants  were  refused  by  the  conit, 
upon  which  error  was  assigned.  An  exam- 
ination of  these,  however,  convinces  us  that 
they  were  embodied  In  instructions  which 
were  given  by  the  court.  In  so  far  as  ap- 
pellants were  entitled  to  have  them  given. 
We  do  not  think  they  call  for  further  dis- 
cussion. We  are  of  the  opinion  that  the 
evidence  was  such  that  neither  the,  ques- 
tion of  appellants'  negligence  nor  of  re- 
spondent's contributory  negligence  could  be 
decided  as  a  question  of  law,  but  that  the 
cause  was  properly  submitted  to  the  Jury 
upon  evidence  which  supports  the  Jury's 
findings;  and  that  there  was  no  prejudicial 
error  In  the  giving  or  refusing  of  Instmc- 
tlons. 
The  Judgment  Is  affirmed. 


DUNBAR,  C.  J.,  and  GOSB,  J.,  concur. 
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BLAIR  V.  SEATTLE  ELECTRIC  CO. 

(Supreme   Court   of  WasbiDgton.     March   16, 
1912.) 

1.  Street  Railboads  (S  114*)— Injubies  to 
HoBSES  ON  Tback—Neoligence— Question 
FOR  Jury. 

In  an  action  against  an  electric  railway 
company  for  injuries  to  a  horse,  caused  by  its 
foot  being  caught  between  the  main  rail  and 
the  guard  rail  while  driven  across  the  track, 
evidence  held  to  support  a  finding  that  the 
guard  rail  was  dangerous  to  horses  passing 
over  it,  and  that  the  company  was  negligent 
in  maintaining  it,  because  not  necessary. 

[Ed.  Note.— For  ofher  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  239-250;  Dec.  Dig.  i 
114.*] 

2.  Street  Raii-roads  (|  117*)— Injuries  to 
Horses  on  Track— Negligence  of  Driver 
—Question  for  Jury. 

Whether  the  driver  of  a  horse,  injured  by 
its  foot  being  caught  between  the  main  rail 
and  a  guard  rail  of  a  street  car  track,  was 
guilty  of  contributory  negligence  held,  under 
the  evidence,  for  the.  jury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §i  239-257;  Dec.  Dig.  § 
117.»] 

3.  Trial  (|  142*) —Question  fob  Jury  — 
Evidence. 

Where  reasonable  minds  may  differ  on  a 
question  of  fact,  the  question  is  not  one  of 
law,  but  is  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  337;   Dec.  Dig.  $  142.*] 

4.  Street  Railroads  (S  113*)— Injuries  to 
Horses  on  Track— Evidence— Admissibil- 
ity. 

In  an  action  against  an  electric  railway 
company  for  injuries  to  a  horse,  caused  by  its 
foot  being  caught  between  the  main  rail  and  a 
guard  rail,  evidence  of  injuries  to  other  horses 
by  having  their  shoes  caught  at  the  same  place 
ofa  previous  occasions  was  admissible  to  show 
the  dangerous  condition  at  such  place  and  the 
company's  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S§  229-238;  Dec.  Dig.  $ 
113.*] 

5.  Appeal  and  Error  (|  1050*)— Harmless 
Error  —  Erroneous  Admission  or  Evi- 
dence. 

In  an  action  against  an  electric  railroad 
company  for  injuries  to  a  horse,  caused  by  its 
foot  being  caught  between  the  main  rail  and 
the  guard  rail,  the  admission  of  evidence  of 
similar  accidents  a  block  distant  from  the 
place  of  the  accident,  though  the  grooves  be- 
tween the  guard  rails  and  main  rails  were  not 
exactly  the  same  as  at  the  place  of  the  acci- 
dent, was  not  prejudicial  to  the  company. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4153-4160,  4166;  Dec. 
Dig.  {  1050.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gilliam,  Judge. 

Action  by  Will  Blair  against  the  Seattle 
EHectrlc  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

James  B.  Howe  and  A.  J.  Falknor,  for  ap- 
pellant   Walter  L.  Johnstone,  for  respondent. 

PARKER,  J.  This  Is  an  action  to  recover 
damages  for  injuries  to  a  horse  belonging  to 
the  plaintiff,  which  he  alleges  resulted  from 
the  negligence  of  the  defendant  In  the  man- 


ner of  maintaining  its  street  car  tracks  at 
the  crossing  of  Second  avenue  and  Pine 
street  in  Seattle.  A  trial  before  the  court 
and  a  Jury  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff,  from  which 
the  defendant  has  appealed. 

Appellant  maintains  double-track  lines  of 
street  railway,  which  cross  each  other  at 
right  angles  at  the  intersection  of  Second 
avenue  and  Pine  street  In  Seattle.  Curved  , 
tracks  connect  the  crossing  tracks,  creating 
the  necessity  of  maintaining  frogs  at  the  sev- 
eral points  where  the  curved  rails  cross  the 
straight  rails.  The  relative  situation  of 
these  several  tracks  is  indicated  upon  the 
accompanying  plat.     The  double  lines  Indi- 


cate the  presence  of  guard  rails  inside  of  and 
near  the  main  rails  upon  which  the  wheels 
of  the  cars  run.  Appellant  claims  that  these 
guard  rails  are  necessary  for  the  purpose  of 
more  effectually  keeping  the  cars  upon  the 
tracks  while  rounding  curves,  and  while 
crossing  frogs  on  straight  tracks.  This  plat 
was  introduced  in  evidence  by  appellant,  and 
appears  to  be  drawn  with  great  care,  for  the 
purpose  of  representing  the  exact  relative 
location  of  the  rails  and  frogs  at  the  place 
where  the  injury  to  the  horse  occurred.  The 
numbers  1  to  S,  inclusive,  are  our  own.  We 
have  inserted  these  for  the  purpose  of  con- 
venient reference  to  the  several  points  in- 
dicated, which  we  w^lll  have  occasion  to  no- 
tice later.    We  may,  for  the  purpose  of  our 
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discussion,  consider  the  top  of  the  plat  as  be- 
ing north,  though  it  is  not  exactly  so. 

On  June  6, 1910,  a  heJary  team  o{  horses  be- 
longing to  respondent  was  driven  by  one  of 
his  teamsters  west  along  the  north  side  of 
Pine  street  across  Second  avenue.  When  the 
front  feet  of  the  horses  reached  the  guard 
rail  numbered  1  on  the  plat,  one  of  the  horses 
stepped  upon  the  rail,  so  that  the  toe  calk 
of  one  of  its  front  shoes  dropped  into  the 
space  between  the  main  rail  and  the  guard 
rail  and  caught  there,  when  the  horse  at- 
tempted to  withdraw  It  The  horse  became 
frightened,  and  in  its  efTort  to  free  its  foot 
broke  its  leg,  resulting  in  such  serious  injury 
that  it  I>ecame  necessary  to  shoot  the  horse. 
The  space  between  the  north  track  on  Pine 
street  and  ,the  north  sidewalk  curb,  along 
which  the  team  was  being  driven,  is  not  over 
17  feet  wide.  The  guard  rail  where  the  horse 
got  his  foot  caught  was  about  20  feet  long, 
and,  as  will  be  noticed  by  its  position  upon 
the  plat,  extended  practically  clear  across 
this  17-foot  space,  so  that  it  could  not  be 
avoided  by  the  driver,  except  to  pass  around 
the  north  end  of  it  on  Second  avenue,  going 
clear  <^  of  Pine  street,  or  by  passing  around 
the  south  end  of  it  over  the  street  car  tracks 
running  along  Pine  street.  It  is  clear  that 
either  of  these  alternatives  would  be  rather 
an  unusual  course  for  a  driver  to  pursue,  un- 
less there  was  some  special  reason  therefor. 
The  calk  of  the  horse's  shoe  which  caught  be- 
tween the  rails  was  about  three  inches  long, 
one  inch  deep,  and  three-fourths  of  an  Inch 
thick.  It  is  not  shown,  nor  Is  there  any 
claim  made,  that  this  calk  Is  materially  dif- 
ferent from  that  in  common  use  upon  heavy 
horses  upon  the  city  streets.  The  groove 
between  the  guard  and  main  rail  is  about 
1%  inches  wide,  and  about  the  same  in  depth; 
ao  the  calk  was  evidently  caught  by  reason 
of  the  manner  in  which  a  horse  lifts  its  feet 
In  walking,  rather  than  l>ecause  the  calk 
tightly  fitted  in  the  groove.  Other  facts  will 
be  noticed  in  our  discussion  of  counsel's  con- 
tentions. 

Counsel  for  appellant  first  contend  that 
their  motion  for  an  instructed  verdict  in  ap- 
pellant's favor  was  erroneously  overruled  (1) 
because  of  want  of  evidence  of  appellant's 
negligence  sufllclent  to  support  a  verdict 
against  it;  and  (2)  because  of  contributory 
negligence  on  the  part  of  respondent's  team- 
ster.   "We  will  notice  these  in  this  order. 

[1]  It  is  argued  In  behalf  of  appellant  that 
tlie  guard  rail  where  the  horse's  shoe  was 
caaght  was  a  necessary  appliance  incident 
to  a  proper  operation  of  its  cars,  because  of 
the  presence  of  the  two  frogs  shown  at  Nos.  2 
and  3  on  the  plat }  and  tliat  therefore  ap- 
pellant had  a  right  to  maintain  the  guard 
raU  opposite  those  frogs,  even  though  such 
guard  rail  may  have  created  a  condition 
which  was  dangerous  to  horses  passing  over 
it.  Street  car  companies  may  have  the  right 
to  construct  necessary  appliances  on  the  sur- 
face of  the  street  in  connection  with  their 


tracks  which,  in  some  degree,  may  render 
the  street  somewhat  less  safe  than  it  would 
be  in  the  entire  absence  of  street  car  tracks. 
Yet,  no  doubt,  there  is  a  limit  beyond  which 
street  car  companies  may  not  go  in  construct- 
ing such,  appliances  as  Increase  the  danger  to 
team  travel,  no  difference  how  necessary  such 
appliances  may  be  to  the  proper  operation  of 
their  cars.  However,  we  do  not  find  It  neces- 
sary to  deal  with  this  problem,  since  we  are 
of  the  opinion  tbat  the  evidence  warranted 
the  Jury  in  finding  against  appellant  upon  the 
question  of  the  necessity  of  the  presence  of 
this  guard  rail  on  the  street  surface,  and  the 
question  of  the  danger  it  presented  to  horses 
passing  over  it. 

Thertj  was  evidence  introduced  tending 
strongly  to  show  that  this  guard  rail  and  oth- 
ers similarly  situated  on  straight  tracks 
where  teamsters  have  occasion  to  drive  across 
them  at  right  angles  are  prolific  of  accidents 
and  injuries  to  horses,  more  or  less  of  the 
same  nature  as  the  Injury  here  involved.  For 
some  reason,  the  guard  rails  on  the  curves  do 
not  seem  to  produce  such  results.  This  may 
be  because  the  grooves  are  wider  and  have 
more  sloping  sides.  It  seems  quite  clear  to 
us  that  the  evidence  warrants  the  conclusion 
that  this  guard  rail  and  others  similarly  situ- 
ated are  dangerous  to  horses  passing  over 
them;  and  that  appellant  was  negligent  in 
maintaining  this  guard  rail,  unless  it  is  ex- 
cused because  of  the  necessity  of  so  main- 
taining it. 

The  necessity  for  guard  rails  on  the  op- 
posite side  of  the  track  from  frogs,  it  is  in- 
sisted, arises  because  when  a  car  is  running 
against  the  point  of  the  frog,  if  the  fianges 
of  the  wheels  on  that  side  of  the  car  are  not 
held  away  from  the  frog,  they  are  apt  to 
strike  the  point  of  the  frog,  causing  the  car 
to  leave  the  track;  and  that  the  guard  rail  on 
the  opposite  side  of  the  track  results  in  hold- 
ing the  fianges  of  the  wheels  away  from  the 
point  of  the  frog,  thus  Insuring  the  passing 
over  the  frog  In  safety.  The  question  of  the 
necessity  of  having  this  guard  rail  there  is 
necessarily  a  question  of  fact  for  the  Jury  to 
determine,  unless  we  can  say  that  the  evi- 
dence leaves  no  room  for  honest  differences 
of  opinion  relative  thereto.  It  is  true  we 
have  here  the  testimony  of  appellant's  wit- 
nesses, who  are  experienced,  as  to  the  neces- 
sity of  guard  rails  in  places  of  this  nature. 
This  is  in  effect  opinion  evidence,  and  it  is 
not  contradicted  by  other  opinion  evidence. 
We  think,  however,  there  are  facts  in  the 
case  which  might  warrant  the  Jury  In  be- 
lieving that  this  guard  rail  was  not  necessary 
at  this  place.  Let  us  notice  some  things 
shown  by  this  record  which  might  induce  the 
Jury  to  so  believe.  Upon  the  plat,  there  will 
be  noticed  frogs  at  Nos.  4,  5,  6,  7,  and  8, 
which  are  not  materially  different  from  the 
frogs  at  Nos.  2  and  3,  though  their  angles 
are  not  quite  so  sharp;  yet  they  are  not 
accompanied  by  any  guard  rails  on  the  op- 
posite side  of  the  track.    There  was  also  evi- 
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dence  that  at  another  street  crossing,  where 
the  tracks  are  in  similar  condition  as  here, 
there  were  no  guard  rails  upon  the  straight 
tracks.  This  particular  crossing  Is  within 
one  block  of  what  the  evidence  Indicates  is 
the  busiest  street  crossing  In  the  city  of  Seat- 
tle. So  it  would  seem  clear  that  it  is  not  a 
place  where  cars  would  hare  occasion  to 
maintain  other  than  a  very  moderate  rate  of 
speed.  In  view  of  these  facts,  it  s^ms  to  us 
we  cannot  sa.y,  as  a  matter  of  law,  that  the 
guard  rail  was  necessary  at  this  point  It  Is 
clear  from  the  record  that  the  jury  found 
against  appellant  upon  the  ground  of  the 
want  of  necessity  for  maintaining  this  guard 
rail  at  the  place  of  the  accident,  as  weU  as 
upon  the  ground  that  it  was  plainly  danger- 
ous to  horses  passing  over  It  This'  sustains 
the  verdict,  so  far  as  appellant's  negligence 
is  concerned. 

[2,3]  Was  respondent's  teamster  guilty  of 
contributory  negligence?  It  appears  from 
the  evidence  that  the  teamster  knew  of  other 
horses  being  caught  and  Injured  In  a  similar 
fnanner  on  previous  occasions  at  this  and 
other  similarly  situated  guard  rails.  This 
is  the  principal  basis  of  appellant's  conten- 
tion that  the  teamster  was  negligent  in  driv- 
ing the  team  across  the  guard  rail;  he  know- 
ing the  danger  there.  From  the  teamster's 
testimony,  It  appears  that  he  turned  the  hors- 
es and  drove  somewhat  diagonally  across 
the  rail  for  the  purpose  of  avoiding  the  catch- 
ing of  the  horse's  shoes  in  the  groove.  There 
were,  however,  some  conditions  there  that 
prevented  him  from  deviating  from  a  straight 
course  as  much  as  he  desired.  It  appears 
that  when  horses  are  driven  diagonally 
across  such  a  guard  rail  as  this,  there  Is 
little  danger  of  their  shoes  being  caught  in 
the  groove.  In  view  of  the  fact  that  this 
guard  extended  practically  clear  across  the 
17-foot  space  between  the  north  track  and 
curb  line,  along  which  teams  would  ordinari- 
ly be  driven  in  that  direction,  and  of  the 
teamster's  effort  to  avoid  passing  over  the 
guard  rail  at  right  angles,  we  think  it  was 
for  the  Jury  to  say  whether  or  not  he  was 
negligent  In  the  course  he  pursued.  We 
think  reasonable  minds  might  differ  on  this 
question;  hence  it  Is  not  one  of  law  for  the 
courts  to  decide.  Richmond  v.  Tacoma  Ry. 
&  Power  Co.,  122  Pac.  351,  decided  March  13, 
1912. 

[4]  It  is  contended  that  the  court  errone- 
ously received  evidence  of  Injuries  resulting 
to  other  horses  by  having  their  shoes  caught 
at  this  place  on  previous  occasions.  This 
evidence  was  offered  and  received  evidently 
upon  the  theory  that  it  showed  the  danger- 
ous condition  existing  there,  and  also  as 
tending  to  show  appellant's  knowledge  of 
such  condition.  The  decisions  do  not  seem  to 
be  in  entire  harmony  upon  this  question; 
but  we  think  the  better  rule  is  in  favor  of 
the  admissibility  of  such  evidence. 

In  the  ease  of  City  of  Topeka  v.  Sherwood, 
39  Kan.  GOO,  at  page  695,  18  Pac.  933,  at 


page  936,  dealing  with  a  Question  quite  simi- 
lar to  this,  the  court  observes:  "One  of  the 
facts  It  was  necessary  to  establish  In  this 
action  was  the  condition  of  the  sidewalk. 
Before  the  plaintiff  could  recover,  she  must 
prove  that  it  was  unsafe  to  walk  over.  Of 
course,  this  could  be  proven  In  different  ways, 
and  by  other  evidence  than  that  of  other 
accidents.  It  is  conceded  that  this  Is  not  the 
most  direct  and  positive  evidence  of  which 
the  case  Is  susceptible;  but  the  simple  fact 
that  there  were  frequent  accidents  on  this 
part  of  the  sidewalk  wonld  tend  to  show 
that  it  was  unsafe.  When  the  question  of 
the  proper  condition  or  safety  of  anything 
constructed  is  to  be  determined,  evidence 
tending  to  show  that  It  served  the  purpose 
for  which  It  was  designed  is  always  compe- 
tent, and  often  the  most  satisfactory  and  con- 
clusive tn  Its  character.  On  the  other  hand, 
evidence  to  show  that  frequent  and  repeated 
accidents  resulted  from  its  use,  would  be 
testimony  tending  to  show  that  It  was  not 
properly  constructed.  This  walk  had  been 
tested  by  actual  use,  and  this  evidence  tended 
to  show  that  it  was  dangerous  and  unsafe. 
It  Is  objected  that  the  testimony  presented 
new  issues  which  the  defendant  had  not  ex- 
pected, and  could  not  be  prepared  to  meet 
In  a  limited  sense,  every  item  of  evidence 
material  to  the  main  Issue  presents  a  new 
issue  In  this  respect,  at  least  It  Invites,  by 
way  of  reply,  a  contradiction  or  an  explana- 
tion. In  no  other  way  did  the  evidence  make 
a  new  Issue.  It  was  important,  as  we  have 
said,  to  show  that  the  sidewalk  was  unsafe 
and  dangerous,  and  upon  that  question  the 
defendant  was  required  to  be  prepared. 
•  ■*  *  It  is  further  contended  that  the 
evidence  of  other  accidents  admitted  in  this 
action  should  have  heea  excluded,  for  the 
reason  that  it  was  not  proven  that  the  other 
persons  falling  on  the  walk  fell  over  the 
same  plank  that  the  plaintiff  did.  The  evi- 
dence shows  that  only  one  of  them  fell  at 
the  same  or  near  the  same  place  where  she 
did.  It  Is  established,  however,  that  all  fell 
on  the  sidewalk  built  of  oak  plank  taken 
from  the  bridge.  If  it  had  been  constructed 
of  pine  plank,  as  required  by  city  ordinance, 
and  secured  and  fastened  down  properly,  and 
kept  In  reasonably  good  repair  generally,  the 
contention  of  defendant  would  probably  be 
correct;  but  the  plalntifTs  complaint  of  the 
sidewalk  Is  that  it  was  not  built  of  suitable 
material,  was  not  thoroughly  nailed  down  to 
the  stringers  In  the  first  place,  and  had  not 
been  kept  in  even  as  good  condition  as  it  was 
when  constructed.  These  accidents  happen- 
ing where  they  did  would  tend  to  prove  that 
that  part  of  the  sidewalk  was  poorly  built 
out  of  unsuitable  material,  and  would  be 
some  evidence  tending  to  show  a  defect  In 
the  precise  spot  where  the  plaintiff  received 
her  Injuries."  Lombar  v.  East  Tawas,  86 
Mich.  14,  48  N.  W.  947;  District  of  Columbia 
v.  Armes,  107  U.  S.  519,  2  Sup.  Ct  840,  27  L. 
Ed.  618;   Smith  v.  Seattle,  33  Wash.  481,  74 
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Pac.  674;  Hansen  v.  Seattle  Lumber  Co.,  41 
Wash.  349,  353,  83  Pac.  102.  In  the  last-cited 
cose,  evidence  was  received,  not  only  showing 
accidents  happening  upon  the  same  cogwheels 
involved,  but  upon  others  similarly  situated. 
We  think  the  admission  of  this  evidence  was 
not  erroneous. 

({]  It  is  further  contended  on  behalf  of 
appellant  that  the  trial  court  erred  in  ad- 
mitting evidence  of  similar  accidents  at  Sec- 
ond avenue  and  Pike  street;  that  being  one 
block  distant  from  the  place  of  this  accident. 
The  conditions  of  the  tracks  at  the  Pike 
street  crossing  appear  to  be-  substantially  the 
same  as  to  their  relative  location.  The 
grooves  between  the  guard  rails  and  main 
raUs  on  tbe  straight  tracks,  however,  appar- 
ently are  not  exactly  the  same  as  at  the 
crossing  here  Involved.  The  grooves  are 
somewhat  wider  and  somewhat  deeper.  The 
tracks  are  considerably  older  and,  for  that 
reason,  probably  more  worn.  This  was  all 
before  the  jury,  and  we  are  constrained  to 
view  this  objection  as  going  more  to  the 
weight  of  the  evidence  than  to  its  relevancy. 
It  did  tend  to  show,  at  least  In  some  slight 
degree,  how  the  shoes  of  horses  may  get 
caught  In  grooves  between  tbe  guard  i^nd 
main  rails  on  straight  tracks,  wherever  they 
are  so  situated  that  the  course  of  team  tra- 
vel is  directly  across  them  at  right  angles. 
We  do  not  think  the  evidence  was  prejudi- 
cially erroneous,  even  though  the  groove  be- 
tween the  rails  does  appear  to  be  slightly  dlfr 
ferent  from  that  here  involved.  We  are  of 
tbe  opinion  that  the  record  shows  no  prej- 
udicial error  against  appellant.    ' 

Tbe  Judgment  is  affirmed. 

CKOW,  GOSB,  and  CHADWICK,  JJ.,  con- 
cur. 


((7  Wash.   683) 

SMITH  V.   HURIiB3Y-MASON  CO. 

(Supreme   Court   of   Washington.     March  28, 
1912.) 

1  WOBK     AND     liABOB     (J     16*) —IMPLIED — 

Parties— Pbivitt. 

Where  a  subcontractor  ptirchased  lumber 
and  it  was  delivered  to  bim  at  a  point  where 
be  waa  at  work  on  a  railroad,  the  title  thereto 
passed  to  him,  and  the  use  of  a  portion  of  it 
by  the  original  contractors  after  big  with- 
drawal from  the  work  would  not  create  an 
implied  contract  on  their  part  to  pay  the  pei;- 
»on  furnishing  it  therefor. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Ubor,  Cent.  Dig.  i  37;    Dec.  Dig.  $  ie.»] 

2.  Appsal   and   Ebrob    (I    707*)— Review— 
PiNniNGS  OF  Fact. 

While,  in  the  absence  of  the  evidence  and 
exceptions,  a  court  on  appeal  may  not  review 
pndiugs  of  fact  to  determine  whether  they  are 
in  accordance  with  the  evidence,  it  may  re- 
view them  to  determine  whether  the  judgment 
i<  in  accord  with  the  findings  and  admitted 
facta. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  g  2942;   Dec.  Dig,  f  707.*] 


Department  1.  Appeal  from  Superior 
Court,  Cowllte  County;  H.  B.  McKenny, 
Judge. 

Action  by  J.  B.  Smith  against  tbe  Burley- 
Mason  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
action  dismissed. 

T.  Ii.  Stiles,  for  appellant  Joseph  O'Neill, 
for   respondent. 

PARKER,  J.  This  action  was  originally 
commenced  by  the  plaintiff,  J.  B.  Smith, 
against  £.  F.  Ackerman,  Hurley-Mason  Com- 
pany, and  Northern  Pacific  Railway  Com- 
pany to  recover  judgment  against  tbe  sev-. 
eral  defendants,  and  to  foreclose  a  Hen  claim 
against  certain  culverts  and  tbe  land  on 
which  tbey  are  situated,  belonging  to  tbe 
railway  company.  Tbe  plalntUfs  claim  is  for 
the  value  of  lumber  furnished  to  Ackerman 
for  the  construction  of  the  culverts,  who  had 
a  subcontract  under  Hurley-Mason  Company, 
which  company  had  a  contract  with  the  rail- 
way company  to  construct  the  culverts.  LOng 
before  the  cause  came  to  trial.  It  was  dis- 
missed as  to  the  railway  .company.  This  re- 
sulted in  tbe  foreclosure  question  being  elimi- 
nated. The  remaining  Issues  were  only  such 
as  are  Involved  In  an  ordinary  action  at  law 
for  the  recovery  of  a  personal  money  Judg- 
ment, and,  of  course,  called  for  trial  and  .dis- 
position of  the  case  as  If  It  had  been  com- 
menced for  that  purpose  only.  A  trial  before 
the  court  without  a  jury  resulted  In  findings 
of  'fact  upon  which  personal  judgment  was 
rendered  against  Hurley-Mason  Company 
alone,  from  which  it  has  appealed.  While 
some  contention  Is  made  upon  the  sufficiency 
of  the  complaint  to  state  a  cause  of  action 
against  appellant,  we  think  the  cause  can  be 
disposed  of  more  satisfactorily  upon  the  trial 
court's  findings  and  tbe  admitted  facts, 
shown  by  the  pleadings,  which  may  be  sum- 
marized as  follows: 

[1]  Appellant  bad  a  contract  with  the 
railway  company  to  construct  culverts  on  the 
line  of  Its  railway,  and  subcontracted  the 
construction  of  some  of  them  to  Ackerman. 
It  Is  plain  from  the  pleadings  that  the  rela- 
tion of  Ackerman  to  appellant  was  only  that 
of  an  Independent  contractor.  Ackerman 
proceeded  with  the  work  under  his  subcon- 
tract, and  purchased  lumber  from  respondent 
and  Ostrander  Railway  ,&  Timber  Company 
to  be  used  In  carrying  on  the  work.  There- 
after appellant  took  possession  of  the  work 
so  subcontracted  to  Ackerman,  and  complet- 
ed it,  using  the  lumber  then  on  the  ground. 
There  is  nothing  In  the  record  showing  the 
reason  for  appellant  taking  charge  of  tbe 
work  It  had  subcontracted  to  Ackerman.  It 
seems  fair  to  assume,  however,  that  It  was 
because  of  some  breach  of  the  subcontract 
on  the  part  of  Ackerman.  That,  however. 
Is  of  no  consequence  here.  The  only  findings 
of  fact  made  by  tbe  trial  court  are  as  fol- 
lows: 
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"(1)  That  the  plaintiff,  J.  B.  Smith,  be- 
tween the  18th  day  of  May  and  the  23d  day 
of  June,  1910,  sold  and  delivered  to  E.  F. 
Ackerman  45,725  feet  of  lumber  at  the  agreed 
value  of  $480.47  and  the  Ostrander  Railway 
&  Timber  Company,  between  the  10th  day 
of  May  and  the  14th  day  of  June,  1910,  sold 
and  delivered  to  E.  F.  Ackerman  lumber  of 
the  agreed  value  of  $373.11,  and  that  said 
Ostrander  Railway  &  Timber  Company,  prior 
to  the  commencement  of  this  action  assigned, 
transferred  Its  claim  for  lumber  sold  and 
delivered  to  B.  F.  Ackerman  to  the  plain- 
tiff herein,  who  is  now  the  owner  and  holder 
of  the  same. 

"(2)  That  the  lumber  sold  and  delivered  ^as 
above  specified  has  not  been  paid  to  either 
said  plaintiff  or  said  Ostrander  Railway  & 
Timber  Company,  and  there  is  now  due  the 
plaintiff  for  said  lumber  tbe  sum  of  $853.58. 

"(3)  That  prior  to  the  time  the  lumber  was 
sold  and  at  the  time  the  same  was  delivered 
the  defendant,  EI  F.  Ackerman,  had  a  con- 
tract with  defendant,  Hurley-Mason  Com- 
pany, to  furnish  material  and  construct  cer- 
tain culverts.  That  the  lumber  sold  and 
delivered  to  said  B.  F.  Ackerman  by  the 
plaintiff,  and  the  Ostrander  Railway  &  Tim- 
ber Company,  was  material  which  was  nec- 
essary to  complete  the  work  which  the  said 
E.  F.  Ackerman  had  contracted  to  perform 
for  the  Hurley-Mason  Company  In  construct- 
ing the  culverts,  and,  after  said  lumber  bad 
been  delivered  and  before  the  same  had  all 
been  used  in  prosecuting  the  work  by  tlie 
said  E.  F.  Ackerman,  the  said  Hurley-Mason 
Company  took  possession  of  the  work  which 
had  been  contracted  to  tbe  sftid  E.  F.  Acker- 
man, also  all  lumber  which  had  been  deliv- 
ered by  plaintiff  and  the  Ostrander  Railway 
&  Timber  Company,  and  used  tbe  same,  which 
had  not  been  used  by  said  E.  F.  Ackerman 
in  completing  the  work.  That  the  defendant, 
Hurley-Mason  Company  received  the  full 
benefit  of  all  said  lumber  and  has  not  paid 
E.  F.  Ackerman  for  the  part  which  was  used 
in  said  culverts  by  him,  nor  has  it  paid  any- 
one for  any  of  the  lumber  sold  and  delivered 
by  plaintiff  or  Ostrander  Railway  &  Timber 
Company." 

The  court's  conclusions  of  law  indicate 
that  it  was  of  tbe  opinion  that  respondent 
was  entitled  to  Judgment  against  appellant 
upon  the  theory  that  having  used  tbe  lum- 
ber, under  these  circumstances,  it  thereby 
assumed  and  agreed  to  pay  respondent  and 
the  timber  company  therefor.  Respondent's 
counsel  requested  tbe  court  to  And  certain 
facts  evidencing  a  contract  between  appel- 
lant and  Ackerman  binding  appellant  to  pay 
for  the  lumber,  other  than  the  facts  found 
by  the  court  as  above  quoted.  The  court 
refused  to  make  the  requested  findings.  We 
mention  this  to  show  that  the  findings  made 
by  the  court  sbould  in  no  event  be  construed 
as  showing  a  contract  binding  appellant  to 
pay  respondent  and  the  timber  company  for 
the  lumber,  unless  the  mere  fact  of  the  use 


of  the  lumber  by  appellant  under  the  cir- 
cumstances found  by  the  court  impliedly 
created  a  promise  to  pay  therefor.  These 
facts  it  seems  to  us  leave  little  to  be  said 
upon  the  subject  of  their  legal  effect  upon 
the  respective  rights  of  the  parties.  When 
the  lumber  was  sold  and  delivered  by  re- 
spondent and  the  timber  company  to  Ack- 
erman, of  course,  the  title  to  the  lumber  pass- 
ed to  Ackerman,  and  he  thereby  became  in- 
debted to  them  for  the  amount  of  the  pur- 
chase price  thereof.  It  may  be  that  they 
also  then  acquired  some  lien  rights  against 
the  property  of  the  railway  company;  but 
it  does  not  follow  that  appellant  became  per- 
sonally liable  for  the  payment  of  the  pur- 
chase price  of  the  lumber  due  from  Acker- 
man. Appellant  never  used  lumber  belong- 
ing to  respondent  or  the  timber  company. 
It  was  accountable  to  Ackerman  only  there- 
for. It  is  only  by  reason  of  some  express 
statutory  provision  that  respondent  could 
even  have  a  lien  on  the  property  for  which 
the  lumber  was  furnished  to  improve.  There 
is  no  law  making  appellant  responsible  for 
the  value  of  the  lumber,  except  only  to  tbe 
owner  from  whom  It  acquired  the  lunfber. 
When  I  purchase  property  from  another  who 
has  good  title  to  It,  I  am  liable  only  to  him 
who  sells  to  me,  and  do  not  have  to  see  that 
he  pays  a  debt  which  he  contracted  in  ac- 
quiring the  property.  Of  course,  fraud  or  a 
garnishee  process,  or  some  express  statutory 
provision,  might  affect  the  question  of  my 
personal  liability;  .but  nothing  of  that  na- 
ture is  here  involved.  We  are  of  tbe  opinion 
that  under  no  view  of  the  facts  here  shown 
can  appellant  be  held  Uable  to  respondent 
for  the  value  of  the  lumber. 

[2]  Some  contention  is  made  In  bebalf  of 
respondent  upon  the  theory  that  to  dispose 
of  the  cause  in  this  manner  la  in  effect  to 
review  the  findings,  when  no  exceptions  were 
taken  thereto.  We  are  not  reviewing  the 
findings  with  a  view  of  testing  their  truth- 
fulness as  statements  of  facts.  No  question 
of  fact  is  here  involved;  but  only  the  ques- 
tion of  whether  or  not  tiie  facts  admitted  by 
the  pleadings,  together  with  these  found  by 
the  court,  sustain  the  Judgment.  The  rule 
that  findings  of  fact  cannot  be  reviewed  in 
the  absence  of  the  evidence  and  exceptions 
only  has  reference  to  reviewing  the  findings, 
together  with  the  evidence  upon  which  they 
are  based,  for  the  purpose  of  testing  their 
truthfulness  as  statements  of  facts.  The  ab- 
sence of  the  evidence  and  of  exceptions  to 
tbe  findings  does  not  stand  in  the  way  of 
this  court  determining  tbe  question  of  wheth- 
er or  not  the  Judgment  is  legally  In  accord 
with  the  findings  and  admitted  facts.  Cun- 
ningham V.  Lakin,  50  Wash.  894,  97  Pac.  447; 
Pack  V.  Peabody,  58  Wash.  76,  107  Pac  839. 

The  Judgment  is  reversed  and  the  action 
dismissed. 

DUNBAR,  C.  J.,  and  CROW.  GOSB,  and 
CHADWICK,  JJ.,  concur. 
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(Supreme  Court  of  WasUncton.     March  28, 
1912.) 

1.  Attobnkt  and  CtiENi  (J  123*)— Duties 

to   CUENT— CONFIDENTIAr,   KKLATION. 

Where  a  peraon  intrusted  to  her  attorney 
practically  all  the  atock  of  a  corporation  own- 
ed by  the  client  to  hold  in  trust  as  security 
against  his  indorsement  of  a  note  and  for  his 
compensation  as  legal  advisor,  the  confidential 
relation  created  would  require  the  acts  of  the 
attorney  in  dealing  with  the  stock  to  be  con- 
strued most  strongly  against  him,  and  placed 
upon  him  the  burden  of  showing  in  an  action 
against  him  for  a  conversion  that  his  dealings 
were  characterized  with  the  utmost  integrity. 
[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  {}  239-245,  247-249; 
Dee.  Dig.  {  123.»] 

2.  Attobnet  and  Cliknt  (I  127*)— Tbtjbt 
Relation  —  Convebsion  or  Subject-Mat- 

TB»— EVIDXNCK. 

Evidence  in  an  action  against  an  attorney 
for  an  accounting  for  the  value  of  stock  of  a 
corporation  held  by  him  as  trustee  held  to 
support  a  finding  that  he  converted  the  stock 
held  to  his  own  uae. 

[Bd.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  H  274-283;  Dec.  Dig. 
I  127.»] 

8.  TsovEB  AND  Convebsion  (S  49*)— Dam- 
ages —  VALUK     of     PBOPEBTT  —  COBFOBATX 

Stock. 

For  a  conversion  of  practically  all  the 
corporate  stock  of  a  corporation  which  was 
"held  by  a  trustee,  the  owner  is  entitled  to  have 
as  damages  its  value  at  the  time  of  the  con- 
version, regardless  of  what  may  have  been 
subsequently  realized  from  a  sale  by  the  trus- 
tee. 

[E!d.  Note. — ^Pot  other  cases,  see  Trover  and 
Converaion,  Cent  Dig.  {  264;  Dec.  Dig.  { 
49.*] 

4.  Tboveb  and  Convebsion  (8  49*)— Dam- 
ages —  VaIVE     of     PBOPKBTT  —  COBFOBATE 

Stock— Mabket  Vaxub. 

Where  corporate  stock  converted  by  a 
trustee  had  no  market  value,  none  of  it  ever 
having  been  listed  for  sale  or  sold,  the  value 
of  the  stock  for  the  assessment  of  damages 
may  be  proved  by  showing  tb»  value  of  the 
property  and  business  of  the  corporation  less 
the  liabilities  as  of  the  date  of  the  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Converaion,  Cent.  Dig.  f  264;  Dec.  Dig.  i 
49.*] 

6.  Tboveb  and  Convebsion  (J  50* )— Dam- 
ages—Cobporatb  Stock— Value  of  Pbqp- 
ertt — ^Assessment  of  Accounts  Receiva- 
ble. 

Where  an  attorney  who  held  corporate 
stock  as  trustee  converted  it,  and  by  a  meet- 
ing at  which  the  cestui  que  trust  was  not 
present  assumed  control  of  the  assets  of  the 
corporation  and  possession  of  its  books  and 
accounts,  notifying  the  cestui  que  trust  not  to 
attempt  collection  thereof,  in  the  asseRsment 
of  damages  for  the  conversion  and  the  deter- 
mination of  the  value  of  the  atock,  the  attor- 
ney should  be  charged  with  the  accounts  re- 
ceivable at  their  face. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {  266;  Dec.  Dig.  { 
60.*) 

6.  Tboveb  and  Convebsion  (S  39*)- Dam- 
ages—Cobpobatb  Stock— Vaius  of  Prop- 
ebtt- In  ventobt. 

In  the  assessment  of  damages  for  a  con- 
version of  corporate  stock  held  by  an  attorney 
as  trustee,  an   actual   Inventory   of   the   mer- 


chandise on  hand  may  he  admitted  to  show 
the  value  of  the  stock  upon  testimony  of  its 
correctness  by  its  makers  who  had  purchased 
the  corporate  property  from  the  truatee, 
where  made  near  the  date  of  the  conversion 
and  in  the  absence  of  evidence  of  any  materia 
change  in  the  stock  between  the  date  of  the 
conversion  and  the  date  of  inventory. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {§  229-231;  Dec.  Dig. 
{  39.*] 

7.  Estoppeq    (I    90*)  —  Pabties  — Sepabat* 

Estate  of  Wife. 

Where  business  of  a  wife  was  incorpo- 
rated by  an  attorney,  the  assets  of  the  busi- 
ness paying  in  full  for  the  capital  stock,  and 
all  but  one  share  of  the  stock  was  issued  to 
the  attorney  in  trust  to  secure  bis  fees  and 
as  security  against  his  indorsement  of  her 
note,  and  he  dealt  with  her  at  all  times  aa 
though  the  property  were  her  separate  estate, 
be  cannot  complain  in  an  action  for  an  ac- 
counting that  her  husband  was  not  joined  as 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {{  242-244,  248-256;  Dec.  Dig.  t 
90.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  D.  H.  Carey,  Judge. 

Action  by  Maud  I.  Hetrlck  against  Charles 
Wesley  Smith  and  others.  From  a  Judg- 
ment for  plalntitr,  Charles  Wesley  Smith  ai>- 
peals.    Remanded,  with  directions. 

McClure  &  McCIure  and  J.  A.  Stratton, 
for  appellant.  Josiab  Thomas,  for  respond- 
ent 

ELLIS,  J.  This  action  was  brought  by 
Maud  I.  Hetrlck  against  Charles  Wesley 
Smith,  Maud  I.  Hetrlck,  Incorporated,  Min- 
nie C  Ward,  Mary  B.  Jones,  and  Ward  & 
Jones,  a  corporation,  for  an  accounting  for 
the  value  of  the  capital  stock  of  the  cor- 
poration, Maud  I.  Hetrlck,  Incorporated, 
which  It  is  claimed'  the  defendant  Smith 
held  in  trust  for  the  plalntilT  and  converted 
to  bis  own  use  about  June  1,  1909.  It  Is 
claimed  that  by  this  conversion  he  wrong- 
fully secured  full  control  of  the  corpora- 
tion and  full  possession  of  all  of  its  assets, 
and  on  August  l2,  1909,  sold  the  same  to  the 
defendant  Ward  &  Jones,  a  corporation,  the 
stock  of  which  last-named  corporation  was 
owned,  one-half  by  the  defendant  Smith  and 
one-fourth  each  by  the  defendants  Ward  and 
Jones.  The  cause  was  tried  to  the  court' 
without  a  jury.  The  court  made  findings  in 
favor  of  the  plaintiff,  and  entered  judgment 
against  the  defendant  Smith  for  $1,400  and 
costs,  dismissing  the  action  as  to  the  dther 
defendants.  From  that  judgment  the  de- 
fendant Smith  has  appealed. 

The  court  found  that  the  defendant  Smith, 
an  attorney  In  active  practice  of  his  profes- 
sion In  the  city  of  Seattle,  was  employed  by 
the  plaintiff  as  her  attorney  and  counselor 
about  February  4,  1909;  that  prior  to  that 
time  the  plaintiff  had  beoi  in  the  retail  mil- 
linery business  in  Seattle  and  so  continued 
up  to  February  12,  1909,  and  at  that  time, 
owned  a  stock  of  millinery  goods  and  flz- 
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tures  of  a  reasonable  ralue  of  $1,100;  that 
sbe  explained  to  the  defendant  Smith  all 
matters  In  connection  with  her  millinery 
business,  apd  he  advised  her  to  Incorporate; 
that  she  explained  to  him  that  she  did  not 
have  cash  to  sp^nd  in  incorpoieting,  and 
was  putting  proceeds  of  sales  back  Into  the 
business,  purchasing  more  goods;  that  Smith 
told  her  he  would  borrow  for  her  from  Na- 
tional Bank  of  Commerce  of  Seattle  $200, 
and  at  his  suggestion  she  signed  a  note  to 
the  bank  for  $200,  which  Smith  Indorsed; 
that  on  or  about  February  12,  1909,  the  mil- 
linery business  was  incorporated  as  Maud 
I.  Hetrlck,  Incorporated,  with  a  capital 
stock  of  $1,000  in  100  shares  of  a  par  value 
of  $10  each ;  that  the  $200.  proceeds  of  the 
note  was  deposited  to  the  credit  of  the  cor- 
poration; that  the  plaintiff  turned  over  all 
of  her  goods  and  fixtures  to  the  corporation 
in  full  payment  of  the  entire  capital  stock; 
that  only  one  share  of  the  stock  was  Issued 
to  the  plaintiff  and  the  other  99  shares  were 
Issued  to  the  defendant  Smith  in  trust  for 
the  plaintiff,  and  to  Indemnify  Smith  against 
his  indorsement  of  the  note,  and  also  to  pro- 
tect him  in  his  compensation  for  his  serv- 
ices; that  the  plaintiff  was  a  trustee,  vice 
president,  secretary,  and  manager,  and  the 
defendant  Smith  was  a  trustee,  president, 
and  treasurer  of  the  corporation;  that  it 
was  agreed  that  all  moneys  coming  Into  the 
hands  of  the  corporation  were  to  be  account- 
ed for  to  the  defendant  Smith  and  by  him 
deposited  In  the  National  Bank  of  Commerce 
(tnd  checked  out  by  him  as  treasurer  as  nec- 
essary in  conducting  the  business  of  the  cor- 
poration; that  he  was  to  act  as  treasurer 
until  he  was  relieved  from  any  liability  on 
account  of  his  Indorsement  of  the  plaintifTs 
note  and  compensated  tn  full  for  his  services 
as  attorney  for  plaintiff  and  the  corporation; 
that  on  his  being  released  from  any  obliga- 
tion on  the  $200  note,  and  being  paid  'for  his 
services,  the  99  shares  of  stock  were  to  be 
returned  to  the  plaintiff,  and  that  the  plain- 
tiff was  to  receive  a  salary  of  $200  per  month 
for  her  services  as  manager  of  the  corpora- 
tion. The  court  further  found  that  the  de- 
fendant Smith  on  about  May  31,  1909,  while 
acting  as  attorney  and  legal  advisor  for  the 
plaintiff,  wrongfully  and  unlawfully  convert- 
ed the  99  shares  of  the  capital  stock  of  the 
corporation  which  he  held  in  trust  for  plain- 
tiff, as  well  as  its  business,  goods,  fixtures, 
and  earnings,  to  his  own  use;  that  the  val- 
ue of  these  shares  and  of  the  one  share  held 
by  plaintiff  as  shown  by  the  books  of  the 
oorponatlon  at  the  time  of  the  conversion 
after  paying  all  of  the  obligations  and  debts 
of  the  coriKtration,  Including  the  compensa- 
tion of  the  defendant  Smith,  and  deducting 
all  moneys  withdrawn  by  the  plaintiff,  was 
the  sum  of  $1,400;  that  the  $200  note  of 
the  plaintiff  Indorsed  by  the  defendant 
Smith  had  been  paid  out  of  funds  belonging 
to  the  corporation,  prior  to  May  31,  1909, 
and  the  defendant  Smith  had  been  released 


from  all  liability  by  reason  of  bis  Indorse- 
ment ;  that  the  .capital  stock  of  the  corpora- 
tion, Maud  I.  Hetrlck,  Incorporated,  was 
owned  by  the  plaintiff  as  her  separate  prop- 
erty. These  findings  were  all  excepted  to  by 
the  defendant  Smith,  and  the  errors  assign- 
ed are  mainly  directed  against  them  as  be- 
ing contrary  to  the  evidence. 

We  have  examined  the  voluminous  evi- 
dence with  much  care,  but  a  discussion  of 
It  in  detail  wonld  be  a  useless  task.  We  are 
satisfied  that  the  court's  findings  save  one 
are  sustained  by  a  preponderance  of  the  evi- 
dence. There  are  but  three  questions  raised 
by  the  assignments  of  error  that  we  deem 
it  necessary  to  discuss. 

[1]  1.  The  finding  that  the  appellant  on 
May  31,  1909,  converted  the  99  shares  of 
capital  stock  to  his  own  use,  Is  assigned  as 
error.  It  must  be  borne  In  mind  that  the 
relation  of  the  parties  was  that  of  attorney 
and  client,  trustee  and  cestui  que  trust.  The 
only  interest  appellant  had  in  the  stock  was 
as  a  security  against  his  Indorsement  of  the 
respondent's  note  for  $200,  and  for  his  com- 
pensation as  her  legal  advisor.  The  parties 
were  not  dealing  at  arms'  length.  That  the 
respondent  trusted  him  Implicitly  Is  shovm 
by  the  fact  that  she  placed  In  his  name  prac- 
tically all  of  the  capital  stock  which  she 
herself  had  paid  for  with  what  the  evidence 
shows  was  all  the  property  she  owned.  She 
had  thus  placed  her  property  interests  un- 
reservedly in  his  hands.  In  such  a  case  the 
acts  of  the  attorney  and  trustee  must  be 
viewed  most  narrowly,  and  his  conduct  con- 
strued most  strongly  against  him.  The  bur- 
den was  upon  him  to  show  that  his  dealins 
with  the  subject  of  the  trust  was  free  from 
all  reasonable  grounds  for  suspicion.  She 
was  entitled  to  full  knowledge  of  his  every 
act  touching  the  trust  and  to  be  taken  Into 
his  fullest  confidence  and  consulted  as  to 
any  proposed  disposition  of  the  stock  and 
the  management  of  the  corporate  business 
which  the  stock  represented.  4  Cyc.  pp.  957, 
958,  960;  Felton  v.  Le  Breton,  92  Cal. 
457,  28  Pac.  490;  Young  v.  Murphy,  120 
Wis.  49,  97  N.  W.  496;  Rogers  v.  Marshall 
(C.  C.)  9  Fed.  721 ;  Kisling  v.  Shaw,  33  Cal. 
425,  91  Am.  Dec.  644;  Williams  v.  Reed.  3 
Mason,  405,  Fed.  Cas.  No.  17,733;  Cunning- 
ham V.  Jones,  37  Kan.  477,  15  Pac.  572,  1 
Am.  St.  Rep.  257;  Landis  v.  WIntermute, 
40  Wash.  673,  82  Pac.  1000. 

[2]  The  evidence  shows  that  on  or  about 
May  4th  the  appellant  turned  over  to  his 
business  associate,  a  Mr.  Kelley,  without  the' 
respondent's  knowledge  or  consent,  five 
shares  of  this  stock  without  consideration, 
and  for  the  obvious  purpose  of  qualifying 
him  to  act  as  a  trustee  of  the  corporation. 
On  May  31st,  without  notifying  the  respond- 
ent of  his  Intentions  or  divulging  the  purpose 
of  the  meeting,  he  called  a  meeting  of  the 
stockholders  for  June  1st  The  respondent 
advised  him  that  she  could  not  be  present  at 
that  meeting,  and  requested  a  postponement 
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nntll  tbe  next  day.  Sbe  testified  that  Bhe 
assumed  that  her  request  would  be  complied 
with.  The  meeting,  however,  was  bield  on 
June  Ist,  and  the  respondent  by  voting  the 
stock  which  he  held  in  trust  ousted  her  as 
trustee,  vice  president,  secretary,  and  man- 
ager of  the  corporation,  and  assumed  pos- 
session of  Its  books  and  accounts  and  abso- 
lute control  of  Its  assets.  On  June  4th  he 
wrote  to  her  as  follows:  "Mrs.  Maud  I. 
Hetrlck,  1809.  18th  Ave.  Seattte.— Dear  Mad- 
am: Yon  arS  hereby  Informed  that  any 
evldmce  of  an  attempt  on  your  part,  or  the 
part  of  anyone  acting  for  you  or  under  your 
instructions,  to  collect  or  sequester  tbe 
accounts  and  bills  receivable  of  this  Com- 
pany, .of  which  you  were  formerly  the  man- 
ager, will  be  used  as  a  basis  for  criminal 
prosecution  by  this  Company.  As  you  are 
well  aware,  no  person  has  authority  to  col- 
lect or  disburse  the  funds  of  the  Company, 
or  endorse  any  paper  payable  to  It,  except 
its  treasurer,  and  you  will  be  advised  and 
act  accordingly.  Tours  respectfully,  Maud  I. 
Hetrlck,  Inc.  C.  W.  Smith,  President  & 
Treasurer.  Ii.  J.  Cruttenden,  Secretary. 
[Seal.]"  If  further  evidence  were  necessary 
to  show  that  his  intention  was  to  treat  tbe 
stock  as  bis  absolute  property  and  Ignore 
the  tmst  relation  in  which  he  held,  it,  that 
evidoice  was  found  in  the  fact  that  on  Au- 
gust 12,  1909,  he  organized  the  corporation 
of  Ward  &  Jones,  taking  half  of  the  capital 
stock  in  bis  own  name,  and  transferred  to 
it  all  of  tbe  assets  of  Maud  I.  Hetrlck,  In- 
corporated, by  voting  the  stock  of  that  cor- 
poration. The  finding  of  the  court  as  to  the 
time  of  tbe  conversion  was  fully  justified 
by  tbe  evidence. 

[3]  2.  It  Is  contended  that  tbe  court  erred 
in  finding  that  the  stock  converted  was  at 
tbe  time  of  the  conversion  of  a  value  of  $1,- 
400,  and  further  erred  in  entering  Judgment 
for  that  amount  The  conversion  being  es- 
tablished, the  respondent  was  entitled  to  re- 
cover tbe  value  of  the  stock  at  tbe  time  of 
the  conversion,  regardless  of  what  tbe  proper- 
ty of  the  company  may  have  been  subsequent- 
ly transferred  for  by  the  appellant.  Cush- 
man  v.  Bonfleld,  139  111.  210,  28  N.  E.  937; 
Darling  v.  Potts,  118  Mo.  506,  24  S.  W.  461; 
McDonald  v.  Danahy,  196  111.  133,  63  N.  E. 
648. 

[4]  Where  the  stock  has  a  regular  market 
value,  there  is  little  difficulty  in  applying 
this  rule.  In  this  Instance,  however,  the 
stock  had  no  known  market  value.  None  of 
it  was  ever  listed  for  sale  or  sold.  In  such 
a  case  value  may  be  proven  by  showing  the 
value  of  tbe  property  and  business  of  the 
corporation  at  the  date  of  the  conversion, 
less  the  liabilities  at  that  time.  "Great 
difficulty  baa  been  experienced  in  determining 
what  shall  be  tbe  measure  of  damages  for 
the  conversion  of  stock.  As  the  manner  and 
conditions  of  tbe  conversion  vary,  so  also 
will  the  meastire  of  damages  vary  from 
nominal  damages  to  the  highest  value  of  tbe 


stock  with  dividends  and  interest,  and  also 
any  special  damages  which  the  plaintiff  can 
establish.  In  general,  the  courts  Incline  to 
tbe  rule  that  the  true  measure  of  damages 
Is  tbe  value  of  stock  at  the  time  of  conver- 
sion, or  a  reasonable  time  after.  By  tbe 
phrase  'the  value  of  the  stock'  is  usually  to 
be  understood  the  market  value.  The  fact 
that  the  shares  of  stock  have  no  known  mar- 
*ket  value  will  not  prevent  recovery,  where 
tbe  actual  value  is  ascertainable,  in  an  action 
to  recover  damages.  The  value  may  be 
proven  by  showing  the  value  of  the  prop- 
erty and  business  of  the  corporation,  less 
the  amount  of  the  liabilities."  2  Cook,  Cor- 
porations (6tb  Ed.)  8  581.  Collins  v.  Denny 
Clay  Co.,  41  Wash.  136,  82  Pac.  1012;  Mc- 
Donald V.  Danahy,  supta. 

From  rulings  of  the  court  during  the  prog- 
ress of  the  trial  it  is  apparent  that  this  rule 
was  adopted,  and  from  the  amount  found  and 
a  consideration  of  the  evidence  it  wo»ild 
seem  that  the  court  found  the  value  of  $1,- 
400  by  taking  what  appeared  to  be  approxi- 
mately tbe  book  value  of  tbe  stock  arrived 
at  as  follows: 

Assets. 

Accounts  receivaUe  on  May  81,  1909  |1,220  32 

Cash  on  hand  May  31,  1009 86  78 

Furniture  and  fixtures 500  00 

Moneys  withdrawn  by  plaintifF 1,113  78 

Inventory  estimated  from  original  in- 
ventory, purchases  and  sales 1,600  00 

14,420  88 
Liabilities. 

Notes  payable  to  bank. . .  $1,000  00 

Accounts  payable 163  00 

Capital  stock  at  par.. . . .  1,000  00 
Due  defendant  Smith. . . .  647  71 
Bank  overdraft 7  95    $2,818  66 

Apparent  surplus $1,602  22 

°  Deducting  from  this  apparent  surplus  the 
money  that  bad  been  withdrawn  by  tbe  re- 
spondent, there  would  be  left  an  actual  sur- 
plus of  $488.44.  This,  added  to  tbe  paid-up 
capital'  stock,  would  make  the  stock  worth 
on  May  1,  1909,  $1,488.44.  This  would  clear- 
ly be  the  actual  value  if  the  book  value  of 
the  assets  be  taken  as  their  actual  worth. 
The  rnle,  however,  in  its  Just  operation  con- 
templates a  value  of  the  assets  to  be  deter- 
mined as  nearly  as  may  be  by  tbe  actual 
worth  of  the  stock  on  band.  Cabbie  v. 
Cabbie,  111  App.  Dlv.  426,  97  N.  Y.  Supp, 
773. 

[SI  As  to  tbe  accounts  receivable,  the  ap- 
pellant, having  converted  them  and  notified 
the  respondent  not  to  attempt  any  collection 
thereof,  should  be  charged  with  them  at 
their  face. 

[6]  There  is,  however,  In  evidence  an  actu- 
al inventory  of  the  merchandise  on  band 
made  by  the  defendants  Miss  Ward  and  Miss 
Jones  on  June  8,  1909,  both  of  whom  testified 
to  its  correctness  as  showing  the  actual  goods 
present  and  their  actual  value.  It  fixes  the 
value  at  $1,062.21.  This  seems  to  be  conced- 
ed by  the  appellant  as  tbe  actual  value  of 
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the  merchandise  on  hand  at  tbat  time.  Since 
the  respondent  offered  no  evidence  of  actual 
value,  we  think  the  court  should  have  taken 
this  Inventory  as  showing  the  goods  and 
their  value.  It  was  made  near  the  date  of 
the  conversion,  and  there  was  no  evidence 
of  any  material  change  in  the  stock  of  goods 
between  the  date  of  the  conversion  and  the 
date  of  this  inventory. 

There  is -another  item  which  should  also 
be  revised.  According  to  the  evidence  of  the 
accountant  and  the  showing  on  the  ledger 
of  the  company,  it  appeared  that  the  respond- 
ent had  withdrawn  money  to  the  amount  of 
$1,689.54,  Instead  of  $1,113.78.  The  pre- 
ponderance of  evidence  sustains  the  larger 
amount.  The  statement  of  the  assets  should 
therefore  be  revised  as  follows: 

Accounts  receivable $1,220  32 

Cash  86  78 

Fixtures 500  00 

Money  withdrawn  by  respondent. ...  1,689  54 

Merchandise  as  per  inventory 1,062  21 

Total  assets $4,558  85 

Liabilities    2,818  66 

Apparent  surplus $1,740  19 

Deducting  money  withdrawn  by  re- 
spondent       1,689  54 

Leaves  a  real  surplus  of $     50  65 

Adding  this  to  the  face  value  of  the  stock, 
and  we  have  the  actual  value  at  time  of 
conversion,  $1,050.65.  From  the  vast  mass 
of  figures,  statements,  and  books  submitted 
for  our  investigation  In  the  statement  of 
facts,  this  is  as  near  as  we  have  been  able 
to  arrive  at  any  reasonable  conclusion.  We 
are  satisfied  that  it  Is  not  far  wrong.  The 
Judgment  should  have  been  for  the  last-men- 
tioned amount  and  costs. 

[7]  3.  It  is  objected  that  there  was  not  a 
sufficient  showing  that  the  stock  was  the 
separate  property  of  the  respondent  to  enable 
her  to  maintain  this  action  without  joining 
her  husband  as  plaintiff.  She  testified  that 
the  property  was  her  separate  prisperty. 
Whatever  claim  the  appellant'  had  upon  this 
stock  was  based  upon  his  dealings  with  her 
alone.  He  took  it  from  her  and  in  trust  for 
her.  He  Is  in  no  position  to  question  her 
right  to  recover  it  or  its  value. 

The  cause  is  remanded,  with  direction  to 
modify  the  judgment  in  accordance  with  this 
opinion.  Appellant  may  recover  his  costs  on 
this  appeal. 

DUNBAR,  C.  J.,  and  CROW,  CHAD- 
WICK,  and  MORRIS,  J  J.,  concur. 
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GAZZAM  et  ux. 


v.  ZIMMER  et  ux. 

April  3, 


(Supreme  Court  of  Washington. 
1912.) 

Appeal  and  Ebrob  (S  548*) — Recobd— Bill 
OF  Exceptions. 

Affidavits  filed  in  support  of  a  motion  for 
a  new  trial,  setting  up  as  grounds  matters  not 


shown  by  the  record,'  cannot  be  brought  to  the 
Supreme  Court  on  appeal  by  the  mere  cer- 
tification of  the  cleric  of  the  trial  court  bnt 
must  be  incorporated  in  a  bill  of  exceptions  or 
a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2433-2440;    Dec.  Dig.  g 

Department  2.  Appeal  from  Saperlor 
Court,  Kitsap  County;  John  B.  Yokey,  Judge. 

Action  by  W.  L.  Gazzam  and  wife  against 
John  A.  Zimmer  and  wife.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

William  C.  Keith,  of  Seattle,  for  appel- 
lants. Walter  A.  Keene,  and  C.  D.  Sutton, 
both  of  Seattle,  for  respondents. 

PER  CURIAM.  The  respondents  brought 
this  action  against  the  appellants  under  the 
statutes  of  forcible  entry  and  detainer,  to 
recover  possession  of  certain  real  property 
theretofore  leased  by  them  to  the  appellants. 
Issue  was  taken  on  the  complaint  and  a  trial 
had,  which  resulted  In  a  judgment  of  ouster. 
The  appellants  moved  for  a  new  trial,  setting 
up  as  grounds  therefor  matters  not  shown 
by  the  record,  which  they  attempted  to  sup- 
port by  affidavits.  The  court  overruled  the 
motion,  and  this  appeal  followed. 

The  appellants  have  caused  the  clerk  of 
the  court  below  to  make  and  certify  into  this 
court  a  transcript  of  the  proceedlngis  of  rec- 
ord in  that  court,  in  which  he  has  included 
the  affidavits  filed  in  support  of  the  motion 
for  a  new  trial.  In  this  court,  his  entire  ar- 
gument  for  reversal  is  based  on  matter  ap- 
pearing in  these  affidavits.  The  respondents 
object  to  their  consideration,  on  the  ground 
that  they  are  not  properly  before  us,  not  hav- 
ing been  brought  here  by  a  bill  of  exceptions 
or  a  statement  of  facts.  The  objection  is 
well  taken.  Affidavits  filed  in  support  o- 
matters  of  fact  are  not  properly  a  part  of 
the  record  of  the  trial  court,  and  cannot  be 
brought  to  this  court  by  the  mere  certifica- 
tion of  the  clerk  of  that  court  Eliminating 
the  affidavits,  nothing  remains  for  us  to  con- 
sider, as  the  record  properly  before  us  shows 
that  the  judgment  appealed  from  la  fair  up- 
on its  face. 

The  judgment  will  therefore  be  affirmed. 


(68  Wash.  14) 

WEDEMETER  et  ux.  v.  CROUCH  et  al. 

(Supreme    Court   of  Washington.     March  30. 
1912.) 

1.  Constitutional  Law  (§  283*)— Agriccl- 
TURE    (f    8*)  —  Destbttction    or    Noxiocs 
Weeds— Notice— "Due  Pbocess  op  Law." 
Rem.   &   Bal.   Code,   §   3033,   defines   cer- 
tain  weeds  as    noxious   weeds;    section  3038. 
as  amended  by  the  act  of  1911  (Laws  1011,  c. 
60),  maltes  it  the  duty  of  every  owner  of  lan<I 
to  destroy  such  weeds  growing  thereon,  or  on 
bordering  higbways;    section  3040  makes  it  the 
duty   of  road   supervisors   to  notify   owners   to 
out   down   such   weeds  within   10   days,    or.   in 
case  of  nonresidence,  without  a  known  agent. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig,  Key  No.  Series  &  Rep'r  indexe* 
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«o  poat  ndi  notieet  in  a  conapicaoua  place 
«n  tbe  land,  and  on  neglect  or  refuaal  to  cut 
down  10011  weeds;  and  section  3041  requires 
the  supenrisor  to  keep  an  account  of  expenses 
so  incurred  with  respect  to  each  parcel  of 
land,  and  oifer  or  mail  a  statement  of  such  ex- 
pense to  the  owner  or  occupant,  requiring  pay- 
ment thereof  within  30  days,  and  that  in  case 
payment  is  not  made  withla  that  time  to  pre- 
sent the  claim  to  the  board  of  county  commia- 
flioners,  to  he  paid  out  of  a  county  fund,  and 
made  a  tax  upon  the  land;  and  section  3879 
fixes  the  time  and  place  where  the  buainesa 
of  the  county  commissioners  is  conducted. 
Btld,  that  the  landowner  bad  notice  and  an  op- 
portnnibr  to  be  heard,  which  was  "due  process 
«f  law,'  within  the  provisions  of  the  federal 
and  state  Constitutions. 

(Ed.  Note.— For  other  caaea,  see  Constitu- 
tional Law,  Cent.  Dig.  H  891,  892,  904-906: 
Dec.  Dig.  f  283;*   Agriculture,  Dec.  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  3,  pp.  2227-2266;    toL  8,  p.  7644.] 

2.  AOUCCLTDBS  (f  8*)— UltUX>BiaTT  OV  TAX- 
ATION. 

Nor  does  the  law,  Rem.  &  BaL  Code,  8 
9033,  or  sections  3088,  3040,  and  8041,  as 
amended  by  liswa  1911,  c.  60,  violate  the  pro- 
Tision  of  the  state  Constitation  that  taxes 
■nst  be  uniform. 

(Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec.  Dig.  f  8.*1 

Department  2.  Appeal  from  Superior 
Court,  Adams  County;  O.  B.  Holcomb,  Judge. 

Action  for  an  injunction  by  John  O.  D. 
Wedemeyer  and  wife  against  E.  G.  Croach 
and  others,  as  officers  of  Adams  County. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL  BeTersed  and  remanded,  with  direc- 
tions to  '"■"•'tM  the  action. 

John  Tmax,  of  Rltzrille,  for  appellante. 
Adams    *    Naef,   of   Bitsville,  for  respond- 

«&t8. 

MOUNT,  J.  This  action  was  brought  to 
restrain  the  connty  officers  of  Adams  conn- 
ty  from  assessing  and  collecting  the  cost  of 
destroying  certain  noxious  weeds  against  the 
real  estate  of  plaintiffs.  The  lower  court 
held  that  the  statute  under  which  the  coun- 
ty officers  were  proceeding  is  unconstitu- 
tional and  void,  and  for  that  reason  entered 
an  order  as  prayed  for  in  the  complaint 
The  defendants  have  appealed. 

The  facts  are  stipulated,  in  substance,  as 
follows:  The  plaintiffs  own  a  section  of 
land  in  Adams  county.  This  land.  In  the 
year  1911,  had  grown  up  to  noxious  weeds. 
The  road  supervisor  of  the  districts  on  May 
25,  1911,  posted  up  in  a  conspicuous  place, 
la  full  view  of  the  traveling  public,  a  notice, 
directed  to  the  plaintiffs,  their  agents  and 
attorneys,  and  to  persona  in  possession  or 
occupation  of  the  lands,  notifying  and  re- 
quiring them  to  destroy  all  "Jim  Hill"  mus- 
tard growing  upon  the  land  and  to  the  cen- 
ter of  tbe  public  highways  bordering  upon 
the  land.  The  notice  required  tbe  destruc- 
tion of  tJie  noxious  weeds  within  10  days. 
Tbe  plaintiffs  were  nonresidents.  Their  last 
taiown  post  office  address  was  Oaten  am  Os- 
ier, Hanover,  Germany.    The  land  was  unoc- 
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cupied,  and  plaintlfb  had  no  agent  tn  tbe  state 
to  look  after  the  same.  The  weeds  were  not 
destroyed  as  required  by  the  notice.  There- 
after, in  Jime,  tbe  road  supervisor,  with  a 
crew  of  men,  entered  upon  the  land  and 
destroyed  the  weeds.  Thereafter,  on  July 
6,  1911,  the  road  supervisor  caused  to  be 
prepared  a  notice  and  verified  and  itemized 
statement,  showing  the  destruction  of  the 
weeds,  the  amount  claimed  for  services  and 
labor  in  their  destruction,  and  also  stating 
that,  unless  the  claim  was  paid  on .  or  be- 
fore August  10,  1911,  at  the  hour  of  10 
o'clock  a.  m.  on  that  day,  the  said  claim 
would  be  presented  to  the  board  of  county 
commissioners  at  their  office  in  the  court-' 
house  at  Ritzvllle;  that  the  plaintiffs  or 
their  attorneys  might  then  and  there  appear 
to  test  the  claim;  and  that,  unless  the  claim 
was  paid  by  the  plaintiffs,  the  claim  would 
be  allowed  and  paid  out  of  the  county  road 
and  bridge  fund  by  the  county  commission- 
ers, who  would  make  an  order  that  the 
amount  paid  by  the  county  be  a  tax  upon 
the  land  and  collected  as  other  taxes.  Copies 
of  this  notice  and  statement  were  mailed 
to  the  plaintiffs  at  their  address  in  Qer- 
many.  Thereafter,  on  August  10,  1911,  the 
claim,  amounting  to  $649.80,  was  considered 
by  the  board  of  county  commissioners,  and 
was  reduced  to  the  sum  ot  $627.76.  The 
county  commissioners  were  about  to  order 
the  said  sum  of  $627.76  entered  as  a  tax 
upon  the  plalntlils'  land,  when  this  action 
was  brought  to  restrain  such  entry.  The 
trial  court  was  of  the  opinion  that  the  stat- 
utes under  which  these  proceedings  were 
had  are  unconstitutional  and  void,  and  for 
that  reason  entered  the  order,  as  prayed  for. 
The  statutes  under  consideration  provide, 
at  section  3033,  Rem.  &  Bal.  Code,  that  cer- 
tain named  thistles  and  mustards,  and  oth- 
er weeds  liable  to  become  a  pest  and  detri- 
mental to  the  agricultural  interests,  "are 
hereby  declared  to  be  noxious  weeds."  Sec- 
tion 3038,  as  amended  by  the  act  of  1911 
(Laws  1911,  p.  327),  provides  that  it  shaU  be 
the  duty  of  every  owner  of  land  in  this  state 
to  cut  down  the  noxious  weeds  growing  there- 
on, or  on  any  highway  bordering  thereon  to 
the  center  (jiereof,  to  prevent  such  weeds 
from  going  to  seed.  Section  3039  provides 
that,  if  any  owner  shall  knowingly  permit 
any  noxious  weeds  to  grow  on  hla  land, 
and  shall  permit  tbe  seed  of  such  noxious 
weeds  to  ripen,  he  shall  be  guilty  of  a  mis- 
demeanor. Section  3040  provides  as  follows: 
"It  shall  be  tbe  duty  of  each  road  supervisor 
in  each  road  district  in  this  state  to  see  that 
the  provisions  of  this  act  are  carried  out 
within  their  respective  districts,  and  he  shall 
give  notice  to  the  owner,  lessee,  occupant, 
agent  or  person  having  the  care  or  charge  of 
any  land  within  his  district  whereon,  or  in 
any  road,  street  or  hlgh^yay  bordering  there- 
on, any  noxious  weeds  are  growing,  requir- 
ing such  owner,  lessee,  occupant,  agent  or 
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person  having  the  oare  or  charge  thereof,  to 
cause  the  same  to  be  cut  down  within  ten 
days  from  the  service  of  such  notice,  and  in 
case  such  owner,  lessee,  occupant,  agent  or 
person  having  the  care  or  charge  thereof 
shall  refuse  or  neglect  to  cut  down  said  nox- 
ious weeds  within  said  ten  days,  then  the 
said  road  supervisor  shall  enter  upon  the 
land,  or  on  any  road,  street  or  highway  bor- 
dering thereon,  and  cause  all  said  weeds 
to  be  cut  down  with  as  little  damage  to 
growing  crops  as  may  be:  Provided,  that 
when  such  noxious  weeds  are  growing  upon 
land,  or  on  any  road,  street  or  highway 
bordering  thereon,  of  a  non-resident  of  this 
state,  and  such  owner  has  no  known  agent 
In  the  county  In  which  such  land  is  situate, 
said  notice  shall  be  posted  in  a  conspicuous 
place  on  the  land  in  view  of  the  traveling 
public.  •  •  • "  Section  3041  reads:  "Each 
road  supervisor  shall  keep  an  accurate  ac- 
count of  the  expenses  Incurred  by  him  in 
carrying  out  the  provisions  of  this  act  with 
respect  to  each  parcel  of  land  entered  upon 
therefor,  and  shall  olfer  or  send  by  mail  a 
statement  of  snch  expense,  including  a  de- 
scription of  the  land  verified  by  oath,  to  the 
owner,  lessee,  occupant,  agent  or  person  hav- 
ing the  care  or  charge  thereof,  if  known, 
requiring  him  to  pay  the  same  within  thirty 
days.  In  case  payment  thereof  is  not  made 
within  said  time,  the  supervisor  shall  present 
said  claim  to  the  board  of. county  commis- 
sioners, and,  if  the  board  finds  the  same 
accurate,  it  shall  be  ordered  paid  out  of 
the  road  and  bridge  fund  of  said  county." 
[1,  2]  It  is  argued  by  the  respondents  that 
these  statutes  are  void,  because  they  violate 
the  due  process  of  law  clause  of  the  federal 
and  state  Constitutions,  for  the  reason  that 
no  notice  is  required  to  be  given  to  the 
lahdowner  of  the  time  when  the  county  com- 
missioners may  pass  upon  the  claim,  and 
because  no  opportunity  Is  offered  to  the 
property  owner  to  contest  the  claim  for  de- 
stroying the  weeds,  or  that  the  land  contain- 
ed noxious  weeds,  and  also  for  the  reason 
that  the  statutes  violate  the  provision  of 
the  state  Constitution  that  taxes  must  be 
uniform.  We  think  there  is  no  merit  in 
any  of  these  contentions.  The  statute  re- 
quires a  notice  to  the  owner,  lessee,  occu- 
pant, agent,  or  person  having  charge  of  the 
land  to  cause  the  noxious  weeds  to  be  cut 
down  within  10  days ;  that  when  such  owner 
is  a  nonresident  of  the  state,  and  has  no 
known  agent  in  the  county,  the  notice  shall 
be  posted  upon  the  land.  It  is  ^ot  certain 
that  notice  must  be  required  in  such  cases, 
in  order  to  make  t^e  act  valid,  because  this 
Is  a  strictly  police  regulation.  But,  If  no- 
tice must  be  required,  this  notice'  is  suffi- 
cient for  a  resident,  A  nonresident  is  not 
to  be  more  favored  than  a  resident,  and  Is 
supposed  to  take  nollce  of  the  law  of  the 
state  where  his  lands  He.    The  act  provides 


that,  after  the  expenses  have  been  Incurred 
by  the  road  supervisor,  he  shall  send  a  veri- 
fied statement  to  the  owner,  etc.,  requiring 
him  to  pay  the  same  within  30  days.  "In 
case  payment  thereof  is  not  made  within 
said  time,  the  supervisor  shall  present  said 
claim  to  the  board  of  county  commissioners, 
and  If  the  board  finds  the  same  accurate,  it 
shall  be  ordered  paid,"  etc.  This  provision 
makes  the  board  of  county  commissioners  a 
tribunal  to  determine  the  accuracy  of  the 
claim.  In  order  to  do  so,  the  board  may  in- 
quire into  the  facts  and  determine  whether 
the  land  contained  noxious  weeds,  wheth- 
er notice  was  given  as  required,  and  wheth- 
er the  weeds  were  in  fact  destroyed,  and 
the  cost  thereof.  It  is  true  the  statute  does 
not  fix  a  time  or  place  wboi  the  board  should 
consider  the  claim;  but  it  provides  that  the 
party  against  whom  the  claim  is  made  shall 
have  30  days  within  which  to  pay,  and  If  not 
so  paid  the  claim  will  then  be  presented  t» 
the  board.  This  notice  is  in  effect  a  sam- 
mons,  and  any  objection  to  the  account  may- 
be made  within  the  time  named.  Other  stat- 
utes fix  the  time  and  place  when  and  wher» 
the  business  of  the  county  commLssioner» 
Is  conducted.  Section  3879.  The  landown- 
er, therefore,  has  notice  and  an  opportunity 
to  be  heard,  wliich  is  due  process  of  law. 
The  case  of  Balch  v.  Glenn,  85  Kan.  735,^ 
119  Pac.  67,  is  In  point  upon  every  question 
presented  in  this  case.  That  was  a  case 
where  the  statute  provided  for  the  exter- 
mination of  the  San  Jose  scale  in  orchards. 
The  statute  of  Kansas  is  substantially  the 
same  as  the  statute  of  this  state.  It  pro- 
vides for  the  destruction  of  the  pest  and 
for  the  collection  of  the  expense  in  substan- 
tially the  same  manner.  It  was  held  in  that 
case  that  the  statute  was  a  valid  police  reg- 
ulation, and  was  not  In  conflict  with  any 
provlslon  of  the  state  or  federal  Constitu- 
tions. The  provisions  of  the  Kansas  Consti- 
tution considered  were  substantially  the 
same  as  In  this  state.  That  case  complete- 
ly covers  the  constitutional  objections  made 
in  this  case,  and  so  harmonizes  with  our 
views  that  we  are  satisfied  to  rest  the  de- 
cision in  this  case  upon  It  wlthoat  further 
discussion. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  the  low^ 
court  to  dismiss  the  action. 

DUNBAR,  C.  J.,  and  MORRIS,  FULLER- 
TON,  and  ELLIS,  33.,  concur. 


(68  Wash.   24) 

CUNNINGHAM  et  al.  v.  RICHARDSON  et  aL 

(Supreme  Court. of  Washington..  April  1, 
1912.) 

1.  Executors  and  Aduinistbators  (8  377*> 
— Administbatoh's    Saiues— Vaudity— Es- 

TOPPEI.. 

An  administrator's  sale,  though  irregular^ 
was  valid  as  against  the  heirs  of  the  estatp. 
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where  one  of  tfaemf  was  the  administrator  and 
both  Joined  in  the  petition  for  a  sale  of  the 
property  and  for  confirmation  thereof,  and 
where  they  accepted  the  proceeds  on  distribu- 
tion of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (  1543;  Dec. 
Dig.  i  377.»] 

2.   EXECUTOSa   AND    ADiaNISTSATOBS    (g   375*) 

— Lntebksts  Subject  to— Administkator's 

Sates. 

An  heir's  interest  in  land  was  not  subject 
to  execution  sale,  where  before  the  Jevy  was 
made  the  land  had  been  sold  at  administrator's 
sale,  the  proceeds  paid  into  court,  and  the 
heirs  bad  consented  to  a  confirmation  of  the 
sale,  though  the  sale  had  not  been  actually 
confinned. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  1529-1538; 
Dec.  Dig.  I  S75.»] 

Department  1.  Appeal  from  Superior 
Court,  Adams  Connty;  Henry  L.  Eennan, 
Judge. 

Action  by  W.  B.  Cunningham,  Sr.,  and  an- 
other against  Amos  Richardson  and  others. 
Judgment  for  defendants,  and  plaintitrs  ap- 
peal.   Affirmed. 

W.  W.  Zent,  Walter  Staser,  and  John  M. 
Cannon,  all  of  Rltzvllle,  for  appellants.  Lov- 
ell  &  Davis,  of  RitzriUe,  and  Dunpby,  Evans 
&  Garrecht,  of  Walla  Walla,  for  respondents. 

FULLERTON,  J.  On  November  24,  1903, 
one  Polly  Taple  died  intestate  in  Adams 
comity,  Wash.,  leaving  estate  therein  consist- 
ing of  real  and  personal  property,  and  leav- 
ing as  her  sole  heirs  at  law  W.  S.  Yaple  and 
T.«ara  Foster,  both  of  whom  had  reached  the 
age  of  majority.  On  November  28,  1903,  W. 
S.  Yaple  petitioned  the  superior  conrt  of 
Adams  county  to  be  appointed  administrator 
of  the  estate,  and  was  so  appointed,  after 
due  notice  given,  on  the  SOtb  day  of  tbe  same 
month.  Thereafter  be  filed  an  inventory  of 
the  property  of  tbe  estate  and  procured  the 
estate  to  be  appraised  in  tbe  manner  pre- 
scribed by  law.  On  October  10,  1904,  be 
filed  a  petition  for  leave  to  sell  tbe  real  prop- 
erty of  tbe  estate,  setting  forth  in  bis  pe- 
tition that  it  was  necessary  so  to  do  in  or- 
der to  pay  the  debts  of  tbe  estate  and  tbe 
cost  of  administration.  On  October  26tb,  tbe 
heirs  Joined  in  a  writing  agreeing  and  con- 
senting to  a  sale  of  such  real  property,  ask- 
ing therein  that  the  same  be  made  at  private 
sale.  On  October  31,  1904,  tbe  court  made 
tbe  order  requested,  reciting  that  It  was  to 
tbe  best  Interests  of  the  estate  tliat  the  prop- 
erty be  sold  and  that  tbe  heirs  of  tbe  estate 
had  consented  in  writing  to  such  sale.  Tbe 
.administrator  acting  pursuant  to  tbe  order 
sold  the  property  on.  the  same  day  to  the  re- 
spondent Amos  Richardson  at  a  valuation  of 
$1,106.  After  the  sale,  the  heirs  of  tbe  es- 
tate expressly  approved  tbe  same  in  writing. 
and  asked  that  it  be  confirmed  by  tbe  court. 
Beturn  of  tbe  sale  was  made  on  April  3,  10U5, 
at  which  time  the  sale  was  confirmed. 
Thereafter  a  deed   for  the  lands  sold   was 
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duly  issued  to  the  purchaser  by  the  admin- 
istrator. 

On  August  29,  1906,  tbe  sherifT  executed  a 
deed  to  an  undivided  one-half  interest  in  tbe 
property  to  tbe  appellant  Wj  R.  Cunningham, 
Sr.,  in  which  It  Is  recited  that  tbe  Cunning- 
bams  recovered  a  Judgment  against  William 
S.  Yaple  and  Malissa  B.  Yaple,  bis  wife,  on 
February '  21,  1905,  and  that  an  execution 
was  Issued  on  the  Judgment  April  20,  1905; 
that  pursuant  to  such  execution  be  levied 
upon  an  undivided  one-half  of  the  real  prop- 
erty therein  described  (being  an  undivided 
one-half  of  tbe  property  theretofore  sold  to 
Amos  Richardson)  as  tbe  property  of  Wil- 
liam S.  Yaple  and  Malissa  E.  Yaple,  and  aft- 
er due  and  legal  notice  sold  tbe  same  on  Au- 
gust 26,  1906,  at  public  auction  to  W.  R. 
Cunningham,  Sr.,  for  the  sum  of  $107.15,  he 
being  tbe  highest  and  best  bidder  therefor. 

The  present  action  was  begun  by  W.  B. 
Cnoningbam,  Sr.,  and  bis  wife  against  Amos 
Richardson  and  wife,  W.  S.  Yaple,  and  Laura 
Foster,  to  quiet  title  to  tbe  property  purchas- 
ed at  tbe  sberilTs  sale.  Issue  was  taken  on 
the  complaint  and  a  trial  bad  at  which  the 
court  fonnd  tliat  tbe  plaintiffs  bad  no  rights 
in  or  to  tbe  property;  that  tbe  same  was  tbe 
property  of  Amos  Richardson  and  wife  who 
are  entitled  to  possession  of  the  property 
and  the  rents  accruing  therefrom;  and  that 
tbe  defendants  were  entitled  to  a  Judgment 
for  their  costs  expended  in  defending  the  ac- 
tion. Judgment  was  entered  on  the  flndlngs, 
and  this  appeal  followed. 

[1]  It  is  the  appellants'  contention  that  tbe 
probate  proceedings  under  which  the  re- 
spondents Richardson  claim  title  are  so  far 
irregtilar  and  insufficient  as  to  render  the  en- 
tire proceedings  void;  and  that,  as  tbe  title 
to  tbe  land  vested  in  W.  S.  Yaple  and  OLaura 
Foster  on  the  death  of  Polly  Yaple,  tbe  sber- 
UTs  sale  of  the  one-half  interest  in  tbe  prop- 
erty belonging  to  W.  S.  Yaple  vested  in  tbe 
appellants  title  to  such  one-half  interest,  and 
entitled  them  to  have  tbe  same  quieted  in. 
this  action. 

Tbe  probate  proceedings  bad,  with  refer- 
ence to  tbe  sale  of  tbe  real  property  were 
unquestionably  irregular,  and  it  may  be  tbat 
they  were  so  far  so  tbat  bad  there  been  a 
minor  heir  of  the  estate,  or  an  adult  heir 
who  did  not  participate  in  or  consent  to  tbe 
proceedings,  that  the  same -would  have  been 
void'  as  to  such  heir.  But  we  have  no  hesi- 
tancy in  saying  tbat  the  sale  was  valid  as 
against  the  actual  heirs  of  the  estate.  Not 
only  did  one  of  them  participate  in  tbe  sale 
as  administrator,  but  they  both  Joined  in  a 
petition  asking  for  a  sale  of  the  property  in 
a  particular  way,  and  after  it  was  made  Join- 
ed in  a  writing  asking  that  the  sale  be  con- 
firmed by  the  court.  More  than  this,  tbe 
purchasers  paid  in  cash  into  the  estate  tbe 
actual  value  of  tbe  property,  and  the  money 
sp  paid  was  taken  by  tbe  heirs  on  the  dis- 
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trlbutton  of  the  property  of  the  estate.  These 
acts  estop  the  heirs  from  successfully  ques- 
tioning the  validity  of  the  sale,  and  compel 
a  holding  that,  as  between  the  purchaser  of 
the  land  at  the  probate  sale  and  such  heirs 
of  the  estate,  the  purchaser  acquired  a  valid, 
legal,  and  equitable  title. 

[2]  It-  seems  equally  clear,  also,  that  the 
app^Iants  are  without  title.  As  they  claim 
tlirough  one  of  the  heirs,  and  as  a  title  can 
rise  no  higher  tlian  its  source,  it  is  plain  that 
they  acquired  only  such  title,  if  they  acquir- 
ed any  at  all,  as  the  heir  had  at  the  time  of 
the  seizure  and  sale.  It  is  plain,  also,  from 
the  dates  given  above  that  the  heir  through 
which  the  appellants  claim  had  parted  with 
his  title  to  the  land  at  the  time  the  levy 
thereon  was  made  by  the  sheriff.  The  sale 
had  been  made  and  the  money  actually  paid 
into  court  for  the  property  long  prior  to  that 
time.  The  heirs  had  not  only  consented  at 
that  time  to  the  sale,  but  had  consented  to 
its  confirmation.  The  title  to  the  land  had 
then  passed  from  the  heirs  to  the  purchaser, 
and  hence  the  heir  had  no  Interest  therein 
which'  the  sheriff  could  levy  upon,  and  his 
purported  levy  and  sale  to  the  appellants 
passed  nothing.  True,  the  sale  had  not  then 
been  confirmed  by  the  probate  court,  but  this 
was  not  the  act  that  passed  the  title.  The 
title  passed  at  the  time  of  the  sale,  subject 
to  the  approval  of  the  court,  perhaps,  but 
the  approval  when  made  related  back  to  the 
time  of  the  sale  and  validated  it  from  that 
time. 

The  foregoing  considerations  render  it  un- 
necessary to  discuss  the  many  questions  sug- 
gested by  counsel  in  his  briefs.  We  are  clear 
tliat  the  appellants  acquired  no  title  to  the 
property  by  the  purported  sale^  and  that  the 
trial  judge  correctly  so  held. 

The  judgmoit  is  affirmed. 

DUNBAR,  C.  J.,  and  PARKER,  MOUNT, 
and  GOSE,  JJ.,  concur. 


<68  Wash.  ») 

STONE  et  al.  v.  HUNTER  TRACT  IM- 
PROVEMENT CO.  et  al. 

(Supreme  Court  of  Washington.    AprQ  1, 
1912.) 

1.  Injunction  (S  261*)— Wbonqfxti,  Injunc- 
tion— Damages — Measube. 

Plaintiffs'  measure  of  damages  for  the 
wrongful  suing  out  of  an  injunction  restraining 
them  from  erecting  a  building  which  would 
have  been  erected  according  to  plans  made 
was  the  rental  value  of  the  property  with  the 
improvements  as  designed;  it  appearing  that 
they  did  actually  build  a  bouse  for  the  use 
contemplated  after  the  injunction  was  dis- 
solved. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  |  609;   Dec  Dig.  f  261.*] 

2.  Injunction  (8  261*)— Wboroful  Injunc- 
tion—Measube  OF  Daiiaoes. 

In  determining  the  measure  of  damages 
for  wrongfully  suing  out  an  injunction  re- 
straining  the    exercise    of   acts    of   ownership 


over  real^,  the  court  should  act  upon  equita- 
ble principles,  and  award  such  damages  as 
proximately  result  from  the  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  g  609;    Dec.  Dig.  §  261.*] 

3.  Injunction  (5  261*)— Wbonofui.  Injunc- 
tion-Action FOR  Damages- Estoppel. 
Defendant  sold  a  lot  in  an  addition  plat- 
ted by  it  to  plaintiff's  assignor,  and  approved 
the  assignment  to  plaintuf,  but  afterwards 
sued  to  cancel  the  assignment  on  the  ground 
that  its  approval  was  made  through  mistake 
and  without  knowledge  that  plaintiff  was  a 
colored  person,  and  also  sued  out  an  injunc- 
tion restraining  plaintiff  from  bnilding  a  house 
thereon  pending  its  appeal  of  the  case,  de- 
fendant claiming  that  plaintiff  conid  not  build' 
on  the  lot  because  be  was  a  colored  person. 
Held,  that  since  plaintiff's  title  was  not  in  dis- 
pute, and  a  ruling  upon  the  right  to  an  in- 
junction would  determine  the  whole  case, 
plaintiff  was  not  precluded  from  recovering 
damages  for  wrongfully  suing  out  the  injunc- 
tion because  he  did  not  move  to  discbarge  the 
injunction,  but  tried  the  case  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig,  i  609;    Dec.  Dig.  i  261.*] 

Department  1.  Appeal  -from  Superior 
Court,  King  County;   Wilson  R.  Gay,  Judge. 

Action  by  Susie  Stone  and  her  hosband 
against  the  Hunter  Tract  Improvement  Com- 
pany and  another.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

Defendant,  Hunter  Tract  Improvement 
Company,  sold  a  lot  in  an  addition  platted 
by  it  to  plaintiffs'  assignor,  and  approved  the 
assignment,  but  afterwards  sued  to  cancel 
the  assignment  on  the  ground  tliat  its  ap- 
proval was  made  through  mistake  and  with-" 
out  knowledge  that  plaintiffs  were  colored 
persons,  and  also  sued  out  an  injunction  re- 
straining plaintiffs  from  building  a  house 
thereon  pending  its  appeal,  claiming  that 
plaintiffs  could  not  build  on  the  lot  because 
they  were  colored  persons. 

Hughes,  McMlcken,  Dovell  &  Ramsey,  and 
Otto  B.  Rupp,  all  of  Seattle,  for  appellants. 
Andrew  R.  Black  and  Ralph  Simon,  Ix>th  of 
Seattle,  for  respondents. 

CHADWICK,  J.  This  suit  was  brought  by 
the  plaintiffs  to  recover  damages  for  the 
wrongful  suing  out  of  an  Injunction  .which 
was  continued  pending  an  appeal  to  this 
court.  Hunter  Tract  Imp.  Co.  v.  Stone,  58 
Wash.  661,  109  Pac.  112. 

Under  the  rulings  of  the  trial  judge,  the 
only  question  left  in  the  case  is  whether  a 
true  measure  of  damages  was  given  to  the 
jury.  Plaintiffs  had  begun  the  erection  of 
a  six-room  dwelling  house  to  cost  $2,300. 
when  the  work  was  arrested  by  the  lower 
court.  After  the  case  had  been  decided  on 
appeal  and  the  remittitur  sent  down,  plain- 
tiffs erected  a  dwelling  costing  less  money 
than  the  one  contemplated.  The  testimony 
shows  that  the  contractor  threw  up  the  con- 
tract after  a  time  on  account  of  the  delay 
and  increased  cost  of  wages  and  material. 
Plaintiffs  set  np  several  items  of  damage, 
all  of  which  were  denied  by  the  court,  ex- 
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cept  the  reasonable  rental  value  of  the  prop- 
erty daring  the  time  the  case  was  pending. 
The  court  told  the  Jury  that  they  might  find 
as  damages  the  rental  value  of  the  property 
if  the  house  had  been  built  from  the  15th 
day  of  May,  1909,  the  time  when  the  build- 
ing was  to  be  completed,  until  the  release  of 
the  restraining  order.  The  plaintiff's  testi- 
mony Is  to  the  effect  that  $40  was  a  reason- 
able rental  value,  while  the  testimony  of  the 
defendant  is  that  $25  is  a  fair  rent.  The 
jury  returned  a  verdict  for  $525.  From  a 
judgment  npon  the  verdict,  defendants  have 
appealed. 

'  [1]  It  Is  contended  that  only  nominal  dam- 
ages should  have  been  allowed.  Inasmuch 
as  the  law  will  not  take  care  of  damages 
which  are  remote,  conjectural,  or  speculative, 
that  no  house  was  on  the  property  during 
the  time  the  Injunctions  were  In  force,  and 
that  the  rental  value  of  a  house  that  had 
not  been  built  was  not  a  proper  measure,  It 
being  admitted,  or  rather  not  denied,  that 
the  lot  without  the  house  had  no  rental  val- 
ue. Our  first  Impression  was  that  this  the- 
ory bad  merit,  but  a  more  careful  considera- 
tion of  the  principle  involved  Impels  us  to 
hold  that  plaintiffs  are  entitled  to  recovfer 
damages  for  the  loss  of  the  use  of  the  prop- 
erty, to  be  measured  by  the  rental  value,  or 
what  It  would  have  been  worth  to  respond- 
ents had  they  been  allowed  to  build  a  house 
according  to  their  original  design. 

[2]  The  measure  of  damages  in  a  case 
where  a  person  Is  prevented  by  Injunction 
from  completing  a  house  cannot  be  defined 
with  any  degree  of  accuracy.  It  may  be 
said  to  be  the  Just  application  of  the  rule  of 
reason  to  the  facts  of  a  particular  case;  or, 
as  stated  by  Mr.  High:  "In  determining  the 
amount  of  damages  to  be  allowed  upon  the 
dissolution  of  an  injuuction  restraining  one 
from  exercising  acts  of  ownership  over  his 
real  property,  the  courts  are  not  governed 
by  arbitrary  rules,  but  proceed  upon  equita- 
ble principles;  the  defendant  being  entitled 
to  such  damages  as  are  the  necessary  and 
proximate  result  of  such  deprivation."  High, 
Injunctions  (4th  Ed.)  9  1673;  Sutherland, 
Damages  (3d  Ed.)  $  527;  Rice  v.  Cook,  92 
Cal.  144,  28  Pac.  219;  Alexander  v.  Colcord, 
85  Hi.  .323;  Hermann  v.  Allen  (Tex.  Civ. 
App.)  118  S.  W.  794.  Now,  In  Oils  case,  al- 
though It  is  contended  on  the  authority  of 
Southern  Ry.  Co.  v.  Pardue,  123  Tenn.  376, 
131  S.  W.  862,  that  damages  cannot  be  re- 
covered for  the  loss  of  rent  for  a  building 
that  was  not  buUt,  we  nevertheless  believe 
that,  where  the  facts  show  that  the  respond- 
ents were  In  the  act  of  building,  and,  but  for 
the  act  of  the  appellant,  would  have  erected 
a  bnllding  according  to  the  plans  which  had 
been  drawn  for  that  purpose,  and  where  they 
did  actually  build  a  house  after  the  termina- 
tion of  the  suit  and  for  the  uses  contemplat- 
ed, the  true  measure  of  damages  is  the 
rental  value  of  the  property  with  the  Im- 
proveiuenta  as  designed.    Mr.  High  cites  the 


case  of  Roberts  v.  White,  73  N.  T.  375,  to 
sustain  the  proposition,  that  loss  of  rent  is 
an  Item  of  damages  where  a  party  was  re- 
strained from  teoring  down  a  wall  alleged  to 
be  a  party  wall.  Intending  to  erect  a  build- 
ing, where  the  result  of  the  injunction  was 
to  interrupt  and  postpone  the  plans  and  pur- 
poses of  the  owner.  The  same  rule  is  an- 
nounced In  Hutchlns  v.  Munn,  209  U.  S.  246, 
28  Sup.  Ct.  504.  52  L.  Ed.  776.  We  see  no 
difference  In  principle  between  this  case  and 
that  of  Hermann  v.  Allen,  supra,  where  the 
plaintiff  in  the  suit  had  been  enjoined  from 
removing  a  store  building  from  a  lot  owned 
by  the  defendant.  It  was  there  contended 
that  Interest  on  the  value  of  the  building 
was  the  true  measure  of  damages.  But  this 
was  held  to  be  wholly  Inadequate;  the  de- 
fendant knowing  that  the  building  could  be 
rented,  and  being  charged  with  notice  of  its 
reasonable  rental  value.  Rent  was  allowed 
although  the  building  was  not  removed.  Just 
as  rent  should  be  allowed  in  this  case  al- 
though the  building  was  not  built.  It  seems 
to  be  the  purpose  of  the  law  in  cases  of  this 
Itind  to  allow  a  recovery  of  rent  where  the 
testimony  shows  that  it  might  have  been 
earned  but  for  the  Injunction.  The  case  of 
Ridpath  V.  Merriam,  22  Wash.  311,  60  Pac. 
1120,  In  effect  holds  that,  if  a  building  can 
be  moved  so  as  to  put  it  to  use  as  such,  the 
rental  value  is  the  measure  of  damages. 
That  measure  was  denied  solely  upon  the 
ground  that  the  building  could  not  be  moved, 
and  had  no  value  to  the  owner  except  as 
knocked-down  material. 

As  illustrative  of  the  manner  In  which 
courts  should  approach  the  admeasurement 
of  damages  In  this  class  of  cases,  Mr.  Suth- 
erland says:  "In  a  case  in  which  the  party 
suing  out  the  injunction  was  sought  to  be 
charged  with  the  value  of  land  for  pastur- 
age, he  was  allowed  the  cost  of  fencing  It 
for  such  ■  use.  If  the  land  was  nnfenced 
when  the  injunction  issued  and  was  fit  only 
for  pasture,  and  the  defendant  was  not  in- 
tending to  use  it  for  that  purpose,  or  was 
not  prepared  to  do  so,  he  was  not  entitled  to 
any  compensation.  If  his  intention  was  to 
use  it  and  Inclose  it  for  use,  he  was  entitled 
to  the  value  of  the  use.  less  the  expense  of 
inclosing  it.  If  he  had  procured  materials 
to  fence  it,  and  was  prevented  from  doing 
so,  he  was  entitled  to  be  reimbnrsetl  for  any 
loss  necessarily  resulting."  Sutherlapd,  Dam- 
ages (3d  Ed.)  i  527.  Upon  the  same  princi- 
ple of  equitable  consideration,  one  who  is 
kept  out  of  the  possession  of  his  property  is 
not  restricted  in  a  suit  on  the  injunction 
bond  to  proof  of  the  value  of  the  use,  but 
may  recover  for  loss  of  crops.  Edwards  v. 
Edwards,  31  111.  474;  Fleming  v.  Bailey,  44 
Miss.  132.  In  the  Pardue  Case,  after  the 
injunction  had  been  dissolved,  the  plaintiff 
built  a  house  which  was  much  larger  than 
and  cost  five  times  as  much  as  the  one  orig- 
inally designed,  and  which  was  devoted  to 
different  uses.    We  think  the  court  properly 
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refused  to  allow  the  loss  of  rent  as  an  item 
of  damage  la  that  case,  for  the  subsequent 
conduct  of  the  owner  was  in  effect  a  declara- 
tion of  benefit.  The  case  turned  on  the  find- 
ing that  the  plaintiff  liad  abandoned  his 
purpose,  but  the  court  had  in  mind  the  rule 
as  we  find  It  to  be:  "TVhen  the  building  is 
subsequently  erected,  after  the  restraint  caus- 
ed by  the  injunction  has  been  removed,  the 
court  can  then  ^ee  that  contingency  has  giv- 
en place  to  achievement;  but,  when  it  is 
almndoned,  the  doubt  based  upon  the  contin- 
gency that  necessarily  attends  all  uncom- 
pleted projects  is  proven,  justified,  and  con- 
firmed." In  the  consideration  of  this  case 
we  have  found  the  case  of  Bingham  v.  City 
of  Walla  Walla,  3  Wash.  T.  68,  13  Pac.  408. 
It  is  there  said:  "The  damage  claimed  by 
him  Is  for  pro8i>ective  profits  which  he  might 
have  received  as  rent  of  the  building  had 
he  been  permitted  to  erect  the  same.  We 
think  this  element  of  damage  too  remote." 
Standing  alone,  this  would  seem  to  negative 
all  that  we  have  said  as  to  the  measure  of 
damage;  but  we  think  that  case  can  be- 
clearly  'distinguished  under  the  authorities. 
The  title  was  in  real  dispute,  and  in  such 
cases,  if  It  be  shown  that  the  owner  would 
not  have  built  while  the  title  was  In  dispute; 
It  has  been  often  held  that  a  recovery  for  the 
loss  of  rent  will  not  be  allowed.  The  state- 
ment that  such  damages  are  too  remote  is 
too  broad,  and  will  not  be  applied  unless  the 
facts  warrant  It. 

[3]  Defendant  invokes  the  rule  that  no 
damages  can  be  recovered  unless  they  are 
sustained  because  of  the  Injunction;  that 
Inasmuch  as  respondents  did  not  move  to 
discharge  the  injunction  in  the  former  case, 
but  were  content  to  try  the  case  on  its  mer- 
its, or,  in  other  words,  bide  the  time  until 
the  doubt  as  to  their  title  had  been  remov- 
ed, their  recovery  Is  limited  to  nominal  dam- 
ages. Ordinarily  no  recovery  will  be  allowed 
In  such  cases,  but,  strictly  speaking,  the  for- 
mer case  was  not  a  contest  over  title.  Ti- 
tle has  never  been  disputed.  Defendant  was 
selling  what  purported  to  be  a  good  title,  and 
plaintiff  was  willing  to  take  the  title  of- 
fered. The  real  question  was  whether  plain- 
tiffs could  use  and  occupy  the  lot,  being  of 
negro  blood.  In  principle  the  former  action 
was  as  if  the  vendor  had  brought  suit  to 
restrain  a  nuisance,  and  a  defendant  in  such 
cases  should  not  be  held  to  the  rule  Invoked 
unless  the  injunction  is  ancillary  to  or  In  aid 
of  the  real  issue.  Where  a  ruling  upon  the 
injunction  would  determine  the  case,  where 
that  is  the  whole  controversy,  a  defendant 
should  not  be  penalized  because  he  treats  It 
as  in  truth  it  is,  as  the  essence  of  the  con- 
troversy. 

Finding  no  error,  the  judgment  of  the  low- 
er court  is  affirmed. 

DUNBAR,  C.  J.,  and  PARKER,  CROW, 
and  GOSE,  J  J.,  concur. 


«8  Wash.  33) 
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1.  Tkial  (§  349*)— Special  Intebbociatobikb 

— DiSCBETION    OF   TBIAI.   COUBT. 

It  is  within  the  trial  court's  sound  dis- 
cretion to  refuse  to  submit  special  interroga- 
tories. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  82a-827;    Dec.  Dig.  S  349.*] 

2.  Tbiai.  ($  362*) — Special  Intebbogatobies 
— Rksubmission. 

If  the  answers  to  special  issues  submitted 
are  conflicting  with  each  other  or  with  the 
general  verdict,  the  court  should  resubmit 
them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  865-868:    Dec.  Dig.  §  362.*] 

3.  New  Tbial  (§  60*)— Gbounds— Cowflicx- 
INO  Findings. 

The  trial  court's  failure  to  grant  a  new 
trial  where  he  is  unable  to  reconcile  spefrial 
findings  with  the  general  verdict  is  an  abuse 
of  its  legal  discretion. 

[Ed,  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  §  126;   Dec  Dig.  S  60.*] 

4.  Cabbiebs  (i  385*)— Special  Issues- Coh- 

FLICTINa  Answebs. 

In  an  action  against  a  railroad  company 
for  wrongful  ejection  from  a  passenger  train, 
the  answers  to  special  interrogatories  stated 
that  plaintiff  ^as  injured  in  being  ejected  from 
the  train;  that  more  force  was  used  in  put- 
tine  him  off  than  was  reasonably  necessary; 
and  that  he  was  "between  the  car  and  the 
depot"  when  the  'conductor  struck  him,  but 
the  fifth  interrogatory  was  as  to  bow  much 
damages  the  jury  allowed,  if  any,  by  reason  of 
any  injury  received  by  plaintiff  at  the  time 
and  place  he  was  struck  by  the  conductor  with 
a  lantern,  and  the  answer  awarded  plaintiff  a 
certain  sum.  Beld,  that  the  ultimate  finding 
for  plaintiff  awarding  damages  conflicted  with 
the  other  findings. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  §  1501;   Dec.  Dig.  f  385.*] 

6.  Cabbiebs    (§    247*)— Fassenoebs— Exist- 
ence OF  Relation. 

One  who  had  been  ejected  from  the  pas- 
senger coach  at  the  reu  end  for  want  of  a 
ticket  and  followed  the  conductor  up  to  the 
front  end  of  the  smoking  car,  when  he  was 
assaulted  by  the  conductor,  was  not  then  a 
passenger  so  as  to  make  the  company  liable 
for  the  assault. 

[Ed.  Note.— For  other  cases,  see  Carrier*; 
Cent.  Dig.  fi  984-993;    Dec.  Dig.  §  247.*] 

6.  Cabbiebs   (S  356*)- Passehqebs— Failub* 
TO  Pat  Fabe. 

A  passenger,  when  required  by  the  con- 
ductor, must  produce  a  ticket  entitling  him  to 
the  transportation  claimed  or  pay  his  fare  in 
money,  and,  upon  failure  to  do  so  after  rea- 
sonable opportunity,  he  may  be  ejected,  so 
that  if  the  ticket  produced,  through  the  mis- 
take of  the  ticket  agent,  did  not  entitle  a  pas- 
senger to  transportation  on  the  line  on  which 
it  was  presented,  and  the  passenger  refused 
to  pay  his  fare  otherwise,  he  could  be  ejected. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1409,  1410,  1423-1432;  Dec  Dig. 
§  356.*] 

7.  Cabbiebs    (S   365*) —Passengebs  — Ejec- 
tion— Damages. 

While  a  passenger  maj;  recover  damages 
in  tort  for  his  wrongful  ejection,  he  cannot 
stand  upon  his  contract  right  of  carriage  and 


•For  olber  cases  see  same  topic  and  section  NUMBKR  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  indexes 


Digitized  by 


Google 


Wash.) 


LOT  y.  KOBTHEBlf  PAO.  RT.  CO. 


373 


enhance  hi*  damages  in  a  tort  action  by  re- 
sisting ejection. 

[Ed.  Note. — For  other  cases,  'see  Carriers, 
Cent.  Dig.  H  1450-1462;   Dec.  Dig.  i  365.*] 

&  Carbibbs    (8    358*)  —  Passengebs  —  Pay- 

JIBNT  OF  FABB— PaTMBNT  AxTEB  ATTEMPTED 

Kttxmon. 

A  railroad  conductor  is  not  bound  to  ac- 
cept a  fare  tendered  after  be  has  attempted 
to  eject  a  passenver  for  failure  to  present  a 
proper  ticket  or  tare  on  demand. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
~Cent.  Dig.  H  1434-1438;    Dec  Dig.  f  368.*] 

Department  1.  Appeal  from  Superior 
Court,  T^ewls  County;   A.  E.  Rice,  Judge. 

Action  by  Michael  Ley  against  the  North- 
em  Padflc  Railway  Company  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeaL    Reversed. 

Geo.  T.  Beld,  J.  W.  Quidi,  and  L.  B.  da 
Poute,  all  of  Tacoma,  for  appellants.  Forney 
k  Ponder,  of  Cbehalls,  for  respondent 

60SX},  J.  This  is  an  action  In  tort  against 
the  railroad  company  and  its  conductor  and 
hrakcman  for  damages  for  the  wrongful  ejec- 
tion of  the  plaintiff  as  a  passenger  from  a 
train.  E*rom  a  verdict  and  Judgment  in  favor 
of  the  plaintiff,  the  defendants  have'  appealed. 

The  complaint  alleges  that,  while  the  re- 
!!pondent  was  a  imssenger  and  after  he  had 
tendered  the  full  fare,  the  appellants,  the 
condnctor  and  brakeman,  the  servants  and 
agents  of  the  railroad  comi>any,  assaulted 
him,  violently  struck,  beat,  and  wounded 
liim,  and  wrongfully  and  with  force  and  vio- 
lence ejected  him  from  the  tram,  and  thereby 
inflicted  upon  him  bodily  Injuries  for  which 
he  seeks  redress  in  this  action.  It  is  fur- 
ther alleged  that  he  suffered  great  humilia- 
tion and  received  indignities  before  many 
people,  including  his  neighbors  and  acquain- 
tances, by  reason  of  his  wrongftil  ejection. 
The  answer  denies  that  he  was  lawfully  a 
passenger;  denies  that  he  was  rightfully  or 
with  the  consent  of  the  appellant  company 
npon  the  train ;  denies  that  he  tendered  the 
fare;  denies  that  any  of  the  appellants  made 
an  assault  upon  him  or  beat  or  struck  him; 
and  denies  that  he  was  wrongfully  ejected 
from  the  train.  The  answer  affirmatively  al- 
lies that  the  respondent  was  wrongfully  up- 
on the  train;  that  he  refused  to  pay  the  nec- 
essary fare  for  his  transportation ;  that  he  re- 
fused to  leave  the  train  when  it  was  stopped 
and  an  opportunity  given  him  to  do  so;  that 
he  forcibly  resisted  being  ejected;  and  that 
any  injury  he  received  was  caused  by  such 
revistance.  The  new  matter  In  the  answer 
was  traversed  by  the  reply.  Upon  the  Issue 
thus  joined  and  upon  the  evidence  the  jury 
returned  a  verdict  for  the  suQi  of  $10,000, 
and  a  judgment  was  entered  In  accordance 
with  the  verdict  Five  special  interrogato- 
ries were  submitted  to  and  answered  by  the 
jury.  In  answer  to  the  first  interrogatory 
they  fotmd  that  the  respondent  was  Injured 


"in  being  ejected  from  the  train."  To  the 
second  Interrogatory  they  answered  that  the 
respondent  was  "between  the  car  and  the 
depot,"  when  the  conductor  struck  him  with 
the  lantern  and  knocked  him  down.  To  the 
tliird  interrogatory  they  answered  that  he  re- 
sisted being'  ejected  by  "holding  to  the  seat, 
door,  handrails,  and  other  parts  of  the  car," 
and  that  It  required  the  use  of  force  to  eject 
him.  To  the  fourth  interrogatory  they  an- 
swered that  more  force  was  used  in  ejecting 
the  respondent  than  was  reasonably  neces- 
sary. The  fifth  Interrogatory  and  answer 
are  as  follows:  "Question :  If  you  find  a  ver- 
dict for  the  plaintiff,  state  how  much  dam- 
ages you  allow,  If  any,  by  reason  of  any  in- 
jury he  received  at  the  time  and  place  he  was 
struck  by  the  conductor  with  the  lantern. 
Answer :  $10,000."  Upon  the  return  of  these 
interrogatories  and  before  the  discharge  of 
the  jury  the  appellants  moved  the  court  to 
require  the  jury  to  make  their  answer  to  In- 
terrogatory 2  more  definite  by  stating  where 
the  respondent  was  when  the  conductor 
struck  and  felled  him  with  the  lantern.  The 
motion  was  denied.  The  special  findings  can- 
not be  harmonized  with  each  other  or  with 
the  general  verdict  or  with  the  evidence.  In 
passing  npon  the  motion  for  a  new  trial  the 
court  said:  "But  the  question  raised  as  to 
the  special  findings  of  the  jury  being  in  con- 
flict with  their  general  verdict  is  more  seri- 
ous. I  am  unable  to  harmonize  the  si>eclal 
findings  witfi  the  general  verdict,  but  possi- 
bly the  Supreme  Court  can  do  so,  and  I  think 
I  will  Just  let  the  Supreme  Court  wrestle 
with  it"  It  seems  almost  needless  to  say 
that,  with  the  view  the  trial  court  entertain- 
ed of  the  relations  of  the  special  findings  to 
the  general  verdict  It  should  have  granted 
the  appellants'  motion  to  resubmit  the  inter- 
rogatory to  the  Jury  for  a  more  definite  an- 
swer ;  and,  failing  in  this,  should  have  grant- 
ed a  new  trial. 

[1,  2]  While  we  have  repeatedly  held  that 
it  is  within  the  sound  discretion  of  the  trial 
court  to  refuse  to  submit  special  Interroga- 
tories to  a  Jury  (Sudden  v.  Morse,  55  Wash. 
372,  104  Pac.  645;  Morrison  v.  Northern  Pa- 
cific By.  Co.,  34  Wash.  70,  74  Pac.  1064;  Pen- 
cU  V.  Hart  3  Wash.  485,  28  Pac.  1031 ;  Bail- 
ey v.  Tacoma  Traction  Co.,  16  Wash.  48,  47 
Pac.  241;  Walker  v.  McNeill,  17  Wash.  582, 
50  Pac.  518,  and  Hart  Lumber  Co.  v.  Rucker, 
20  Wash.  383,  55  Pac.  320),  It  is  the  Tplaln 
duty  of  the  court  when  it  has  submitted 
them,  and  the  answers  are  conflicting  or  not 
reconcilable  with  the  general  verdict,  to  re- 
submit them  for  a  fuller  consideration  by 
the  Jury. 

[3]  Upon  the  second  proposition,  where  the 
trial  judge  admits  his  Inability  to  reconcile 
the  special  findings  with  the  general  verdict 
it  becomes  his  imperative  duty  to  grant  a  new 
trial,  and  a  failure  to  do  so  is  an  abuse  of 
that  sound  discretion  which  the  law  has 
wisely  lodged  in  every  trial  judge.    The  trial 
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Judge  should  "wresOe"  with  and  solve  such 
questions  himself,  in  aid  of  orderly  proce- 
dure, and  to  the  end  that  the  parties  litigant 
should  have  a  speedy  determination  of  their 
differences.  The  Jury  Is  hut  an  arm  of  the 
trial  court,  and  the  law  puts  a  duty  upon 
the  Judge,  as  well  as  upon  the  Jury,  and, 
when  for  any  cause  the  trial  Judge  cannot 
say  that  a  fair  trial  has  been  had  or  that  the 
issues  have  been  fully  and  fairly  determined 
by  the  verdict  of  the  Jury,  It  is  his  duty  to 
grant  a  new  trial.  This  view  is  well  stated 
by  Judge  Ellis  in  Snider  v.  Washington  Wa- 
ter Power  Co.,  120  Pac.  88,  where  he  said: 
"The  very  purpose  of  the  law  In  requiring 
the  trial  Judge  to  preside  at  Jury  trials  is  to 
insure,  as  far  as  may  be,  that  spirit  of  fair- 
ness, orderly  conduct,  and  observance  of  law 
without  which  the  administration  of  Justice 
would  be  a  farce,  to  the  end  that  a  fair  trial 
may  be  had.  When  he  cannot  say  with  any 
degree  of  certainty  in  his  own  mind  whether, 
on  account  of  the  conduct  of  counsel  or  for 
any  other  reason,  that  this  has  not  been  at- 
tained, it  becomes  his  duty  to  grant  a  new 
trial.  Such  a  situation  is  sufflcient  to  invoke 
that  discretion  which  the  law  has  wisely  re- 
posed In  the  trial  Judge.  Being  himself  a 
factor  in  the  trial,  he  Is  better  able  to  ob- 
8er,ve,  and  In  a  measure  to  feel,  the  effect  of 
these  things  upon  the  minds  of  the  Jury  than 
an  appellate  court  can  be.  It  is  upon  this 
wholesome  principle  that  this  court  has  said 
that  the  trial  court  has  an  Inherent  power  to 
grant  a  new  trial  to  the  end  that  Justice  may 
be  attained." 

[4]  The  Jury  have  found  that  the  plaintiff 
was  injured  "in  being  ejected  from  the 
train,"  that  more  force  was  used  than  was 
reasonably  necessary,  and  that  the  respond- 
ent was  "between  the  car  and  the  depot" 
when  the  conductor  strucli  him  with  the  lan- 
tern and  knocked  him  down.  A  reference  to 
interrogatory  5  and  the  answer  to  it  discloses 
that  it  conflicts  with  the  other  findings.  The 
conflict  between  the  answer  to  interrogatory 
5  and  the  evidence,  however,  is  more  marked. 
A  fair  reading  of  the  respondent's  evidence 
is  to  the  effect  that  he  was  struck,  beaten, 
and  kicked  by  the  conductor  and  brakeman 
from  the  time  he  was  taken  from  his  seat 
in  the  car  until  he  was  put  upon  the  ground 
at  the  rear  platform  of  the  smoking  car,  and, 
as  he  and  his  witness  said,  knocked  down 
with  the  lantern.  On  the  other  hand,  the 
evidence  of  the  appellants  is  that  he  was  nei- 
ther struck,  beaten,  kicked,  nor  struck  with 
the  lantern  in  the  process  of  ejection  or  aft- 
er he  was  put  upon  the  ground  at  the  rear 
end  of  the  smoker,  but  that  he  followed  the 
conductor  (who  was  going  to  the  depot  for 
his  orders)  from  the  rear  of  the  smoking  car 
to  the  front  of  the  ear,  a  distance  of  70  or 
80  feet,  and  that  he  then  approached  the  con- 
ductor in  a  threatening  manner,  and  said  to 
him,  "I  will  fix  you,"  or,  as  some  of  the  wit- 
nesses put  It,  "I  will  flxle  you,"  and  that  the 


conductor  then  struck  and  felled  him  with 
the  lantern. , 

[5]  It  is  obvious,  therefore,  that  the  an- 
swer to  the  second  interrogatory,  that  the  re- 
spondent was  "between  the  car  and  the  de- 
pot" when  struck  and  knocked  down  with  the 
lantern,  is  indefinite;  and  it  is  equally  plain 
that,  if  the  Jury  intended  to  say  that  the  re- 
spondent was  then  at  the  front  end  of  the 
smoking  car,  he  had  ceased  to  be  a  passenger, 
and  there  would  be  no  liability  up«n  either 
the  railroad  company  or  the  brakeman. 

[6]  Respondent's  testimony  is  that  he  pur- 
chased a  ticket  at  Winlock,  a  station  on  the 
line  of  the  road  of  the  appellant  company, 
for  carriage  to  Chehalls;  that  he  told  the 
ticket  agent  that  he  wanted  a  Northern  Pa- 
cific ticket;  that  the  agent  gave  him  a  Great 
Northern  ticket;  and  that,  when  he  present- 
ed It  to  the  conductor,  it  was  refused  and  a 
fare  demanded,  and  that  he  explained  to  the 
conductor  the  mistake  of  the  ticket  agent 
The  court  instructed  the  Jury,  touching  this 
state  of  facts,  as  follows:  "I  Instruct  you. 
further,  that,  if  the  plaintiff  presented  to  the 
conductor  a  ticket  issued  by  mistake  of  the 
defendant  company's  agent  and  notified  the 
conductor  of  such  mistake  of  the  cohipany's 
agent,  then,  in  such  case,  the  Northern  Pa- 
cific Railway  Company  would  have  no  right 
to  remove  the  plaintiff  forcibly  from  its- 
train,  and,  if  it  did  so  by  and  through  its 
conductor,  both  the  defendant  company  and 
the  defendant  conductor  did  so  at  their  peril, 
and  are  liable  for  all  the  results  for  the 
force  so  used  in  ejecting  plaintiff."  A  later 
instruction  put  a  like  liability  upon  the 
brakeman.  The  instruction  is  erroneous  as 
to  both  the  conductor  and  the  brakeman. 
The  better  rule  is  tliat,  as  between  the  con- 
ductor of  a  railway  train  and  a  passenger,  it 
is  incumbent  upon  the  latter  to  produce  a 
ticket  showing  his  right  to  transportation, 
when  called  upon  by  the  former,  or  pay  the 
fare  in  money,  or  peaceably  leave  the  train: 
and  upon  his  failure  to  do  one  of  these 
things  after  being  accorded  a  reasonable 
time  and  opportunity,  he  may  be  ejected 
by  the  conductor.  Kirk  v.  Seattle  Electric 
Co.,  58  \vash.  284,  108  Pac.  604,  31  L.  R. 
A.  (N.  S.)  991;  6  Cyc.  558b;  White's  Supple- 
ment to  Thompson  on  Negligence,  §  3225: 
Brown  v.  Rapid  Ry.  Co.,  134  Mich.  591,  96 
N.  W.  925;  Norton  v.  Consolidated  Ry.  Co.. 
79  Conn.  109,  63  Atl.  1087,  118  Am.  St  Rep. 
132,  6  Ann.  Cas.  943;  Mosher  v.  St  Louis, 
etc.,  Ry.  Co.,  127  U.  S.  390,  8  Sup.  Ct  1324. 
32  L.  Ed.  249;  Arnold  v.  Atchison,  etc.,  Ry. 
Co.,  81  Kan.  400,  105  Pac.  541.  "The  proper 
basis  of  the  right  of  the  passenger  to  re- 
cover for  the  act  of  the  conductor  in  ex- 
pelling him  when  he  has  secured  from  the 
proper  agent  the  right  to  be  transported  is 
not,  as  suggested  in  some  cases,  that  8\icb 
expulsion  Is  a  breach  of  contract  nor,  as 
suggested  in  other  cases,  that  the  conductor 
is  in  the  wrong  in  not  accepting  the  passeu- 
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ger's  explanation,  bnt  that,  although  the 
conductor  has  acted  properly  under  reason- 
able regulations  In  expelling  the  passenger 
for  not  having  proper  evidence  of  right  to 
transportation,  this  expulsion  Is  such  as  nat- 
urally results  from  the  wrongful  act  of  the 
agent  which  constitutes  therefore  the  occa- 
sion for  the  expulsion  and  renders  the  car- 
rier Uable  therefor."    6  Cyc.  (B)  p.  558. 

in  In  the  Kirk  Case  it  is  said  when  the 
passenger  has  no  ticket  and  refuses  to  pay 
his  fare,  but  deelres  to  stand  upon  his  con- 
tract right  with  the  carrier  for  the  transpor- 
tation that  Is  denied  him.  It  Is  his  duty  to 
retire  from  the  car  upon  the  request  of  the 
conductor.  It  Is  further  said  that  the  place 
to  test  his  rights  is  ifi  the  lawful  procedure 
of  the  courts,  "and  not  in  opposing  strength 
to  strength."  The  passenger  cannot  enhance 
bis  damages  by  resisting  ejection.  Any  oth- 
er fnle  would  not  only  lead  to  inextricable 
confusion,  but  would  imperil  the  peace  of 
mind  and  the  personal  security  of  the  other 
passengers.  A  proper  regard  for  their  wel- 
fare forbidu  the  turning  of  a  passenger  coach 
into  either  a  debating  ball  or  a  boxing  arena. 
This  rule  is  supported  la  principle  in  Mills 
T.  Seattle,  Benton  &  Southern  Ry.  Co.,  50 
Wash.  20,  80  Pac.  620,  19  L.  R.  A.  (N.  S.) 
704.  In  announcing  this  view,  we  do  not 
Intend  to  modify  the  rale  announced  in 
Lawshe  v.  Tacoma,  etc.,  R.  Co.,  29  Wash. 
681,  70  Pac.  118,  59  L.  R.  A.  350,  and  North- 
em  Padflc  B.  Co.  v.  Pauson,  70  Fed.  585, 
17  C.  C  A.  287,  30  L.  R.  A.  730,  decided  by 
the  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit  which  bold  that  in  such  cases  the 
passenger  can  recover  In  an  action  of  tort 
against  a  common  carrier. 

[t]  The  court  also  Instructed  the  Jury  that, 
If  the  respondent  failed  to  produce  a  proper 
ticket  when  called  for  by  the  conductor,  but 
Insisted  upon  riding  upon  the'  ticket  which 
he  had  and  refused  to  pay  a  fare  when  the 
conductor  demanded  It,  and  the  conductor 
and  brakeman  or  either  of  them  thereupon 
commoiced  to  forcibly  eject  him  from  the 
car,  and  "while  so  engaged  in  such  ejection," 
the  respondent  or  some  one  in  his  behalf  in 
good  faith  offered  to  pay  the  necessary  fare 
from  Winlock  to  Chehalls,  It  then  became  the 
legal  duty  of  the  conductor  and  brakeman 
to  at  once  desist  from  further  efforts  to 
eject  the  respondent  and  to  accept  the  fare 
and  allow  him  to  ride  to  his  destination, 
and  that,  if  they  refused  such  cash  fare  and 
forcibly  ejected  him  and  in  so  doing  Injured 
him,  the  company,  the  conductor,  and  the 
brakeman,  "would  be  liable  for  all  Injuries 

80  received"  by  the  respondent  "which  were 
Inflicted  upon  him  after  the  fare  was  tender- 
ed to  the  conductor."  This  was  error.  Kirk 
T.  Seattle  Blec.  Co.,  supra;  6  Cyc.  554;  Mis- 
sonri,  etc..  By.  Co.  v.  Smith,  152  Fed.  008, 

81  C.  C.  A.  598,  10  Ann.  Cas.  939.  In  the 
Kirk  Case  we  said:  "Such  offer  on  the  part 
of  others,  or  on  the  part  of  those  whom  it 


is  sought  to  eject  must  come  before  the  at- 
tempted   ejectment" 

For  the  reasons  stated,  the  Judgment  Is 
reversed. 

DUNBAR,  C.  J.,  and  CROW,  PABKEB, 
and  CHADWICK,  JJ.,  concur. 


W  Utah,  418) 
STATE  V.  HANSEN. 
(Supreme  Court  of  Utah.    Feb.  23,  1912.) 

1.  Aditltebt  (I  14«)— EviDENCii— StnnoiEN- 

OT. 

Evidence  held  sufficient  to  support  a  con- 
Tiction  for  adultery,  althouch  the  testimony  of 
the  other  party  to  the  crime  was  weak  and 
contradictory.  She  was  testifying  against  ac- 
cused under  ap  understanding  with  the  Juvenile 
court  officers  that,  unless  she  did  so,  she  would 
be  committed  to  the  Industrial  School,  and  ac- 
cused's confession  was  impeached  by  bis  tes- 
timony that  at  the  time  of  the  conression  he 
did  not  understand  the  meaning  of  the  term 
"sexual  intercourse." 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  {§  27,  31-33;  Dec  Dig.  §  14.*] 

2.  Adultekt    (I   14»)—CoBROBOBATioN— Evi- 
dence. 

A  confession  by  accused  to  an  act  of 
adultery  other  than  that  in  issue  does  not  cor- 
roborate the  testimony  of  the  woman,  although 
admitted  in  evidence  without  objection. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent.  Dig.  §§  27,  31-33;  Dec.  Dig.  I  14.*] 

3.  OanjiNAL    LiA.w    (S    678*)— Tbial^Bleo- 

TION. 

Where  an  information  charges  a  single 
act  of  adultery,  and,  before  the  introduction 
of  evidence,  the  prosecution  does  not  elect  on 
which  act  to  be  shown  by  the  testimony  they 
will  rely,  the  law  makes  an  election  by  consid- 
ering the  act  which  the  prosecution  first  intro- 
duces testimony  to  support  as  the  act  charged, 
and  no  subsequent  election  can  be  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1580-1583;  Dec.  Dig.  ! 
678.*] 

4.  Criminal   Law    (|    1054»)— Appeal— Re- 
view— Existence  op  Exceptions. 

Where  no  exception  is  taken  to  the  over- 
ruling of  an  objection  to  leading  questions,  the 
objection  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2662-2664;  Dec.  Dig.  | 
1054. »] 

5.  Witnesses   (J  240*)- Examination— Lead- 
iNO  Questions. 

In  a  prosecution  for  adultery,  where  the 
other  party  to  the  crime  is  not  hostile  to  the 
prosecution,  or  in  any  sense  an  unwilling  wit- 
ness, leading  questions  should  not  be  asked. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  571;   Dec.  Dig.  {  240.*] 

6.  Cbiminal  Law    (i  1169*)— CBEDiBiLrrr— 
Reputation  as  to  Veracity. 

Testimony  that  the  reputation  of  another 
witness  for  truth  and  veracity  is  good,  given 
by  a  person  who  admitted  that  she  did  not 
know  what  people  said  about  the  reputation  of 
the  witness  and  only  knew  what  she  herself 
thought.  Is  reversible  error,  where  all  the  oth- 
er testimony,  including  that  of  the  witness 
whose  reputation  was  involved,  tended  to 
show  that  such  reputation  was  bad. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  3088,  3137i-3143;  Dec. 
Dig.  I  1169.*] 
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7.  ADULTBBT      (J      11*)— BVIOBNCB— Admissi- 
BILITT. 

In  a  prosecation  for  adultery,  testimony 
that  the  BCCDsed  was  the  first  man  with  whom 
the  woman  involved  had  intercourse  was  ir- 
relevant, and  its  admission  was  prejudicial  er- 
ror. 

[Ed.  Note.— For  other  cases,  -see  Adultery, 
Cent.  Dig.  i§  20-23;   Dec.  Dig.  §  ll.»] 

Appeal  from  District  Court,  Cache  County ; 
W.  W.  Maughan,  J'udge. 

Paul  Hansen  was  eonvieted  of  adultery, 
and  he  appeals.  Reversed,  with  directions 
to  grant  a  new  trlaL 

It  Is  charged  In  the  Information  that  the 
defendant,  a  married  man,  on  the  21st  day  of 
May,  1910,  at  Cache  county,  Utah,  committed 
the  crime  of  adultery  by  then  and  there  hav- 
ing carnal  knowledge  of  the  body  of  a  certain 
unmarried  woman  therein  named,  herein- 
after referred  to  as  the  prosecutrix.  A  trial 
was  had  which  resulted  in  a  verdict  of  g:nil- 
ty,  and  the  defendant  was  thereafter  sen- 
tenced to  serve  a  term  of  two  years  in  the 
state  prison.  To  reverse  the  Judgment  the 
defendant  appeals.  The  evidence  relied  on 
by  the  state  to  sustain  the  Judgment  consists 
mainly  of  the  evidence  of  the  prosecutrix, 
who  was  an  accomplice,  and  certain  admis- 
sions claimed  to  have  been  made  by  the  de- 
fendant to  the  officers  who  had  him  in  cus- 
tody after  he  was  arrested  for  the  crime 
charged.  The  prosecutrix  testified  th«it  she 
had  "been  out  with  the  defendant  three 
times  only";  that  the  first  time  she  met  him 
was  at  "an  Auditorium  dance  along  the  fore 
part  of  May,"  at  Logan  City,  Utah ;  that  she 
met  him  again  at  the  same  place  about  May 
21,  1910,  and  danced  with  him  two  or  three 
times;  that,  "after  the  dance  we  took  my 
cousin  home.  •  •  •  we  all  three  got  in 
his  buggy,  and  We  first  took  my  cousin  home, 
and  then  he  took  me  to  Providence,  and 
stopped  his  horse  over  there,  •  *  •  and 
'  had  sexual  Intercourse  with  me."  She  also 
testified  that  the  next  and  only  time  the  de- 
fendant again  had  carnal  knowledge  of  her 
body  was  in  June,  1910,  near  her  home  In  the 
Fifth  ward  of  Logan  City.  Regarding  the 
particular  circumstances  under  which  she 
claims  the  defendant  had  illicit  intercourse 
with  her  nt  Providence  on  the  occasion 
mentioned,  she  testified  In  part  as  follows: 
"Q.  What  did  he  do  going  over?  •  •  •  I 
win  ask  you  whether  or  not  he  used  both 
hands  all  the  time  In  driving?  A.  No,  sir. 
•  •  *  Q.  What  did  he  do?  I  will  ask  you 
whether  or  not  he  put  his  arm  around  yon. 
one  of  his  arms?  A.  Yes,  sir."  The  record 
continues:  "(Objected  to  by  the  defendant 
as  leading.)  The  Court:  It  was  leading,  but 
the  witness  seems  to  hesitate  a  long  time  to 
answer  questions  that  are  not  leading.  You 
may  proceed."  The  witness  continued:  "Q. 
You  said  that  he  put  his  arm  around  you? 
A.  Yes,  sir.  Q.  What  else  did  he  do?  *  •  * 
I  will  ask  you  whether  or  not  he  kUsed  you? 


A.  Yes,  sir."  This  was  objected  to  as  lead- 
ing, and  the  court  remarked:  "It  Is  leading, 
but  it  has  been  answered,  Q.  What  else,  if 
anything,  did  he  do?  The  Court  (addressing 
the  witness) :  You  are  asked  •  •  •  what 
else.  If  anything,  the  defendant  did?  The 
witness:  Nothing.  The  District  Attorney: 
He  put  his  arm  around  you  and  kissed  you. 
however?  The  witness:  Yes,  sir.  •  •  • 
Q.  Now  I  will  ask  you  to  state  whether  or 
not  after  yon  stopped  there  be  pushed  you 
over?  A.  Yes,  sir.  Q.  How  did  he  push  you 
over?  A.  With  his  bands.  -Q.  And  pushed 
yon  over  where?  A.  On  the  seat.  *  •  • 
Q.  I  will  ask  you  to  state  whether  or  not  he 
raised  up  your  clothes?  A.  Yes,  sir.  Q.  I 
will  ask  you  whether  oir  not  be  then  unbut- 
toned your  pants?  A.  Yes,  air.  Q.  I  will  ask 
whether  or  not  he  then  inserted  Ms  private 
parts  into  your  private  parts?  A.  Yes,  sir. 
Q.  And  had  intercourse  with  you?  A.  Yes, 
sir.  •  •  •  Q.  I  will  ask  you  to  state 
whether  or  not  you  have  ever  previous  to 
that  time  had  sexual  Intercourse  with  any 
person?  A.  Yes,  sir.  Q.  I  will  ask  you 
whether  you  had  t>een  with  any  man  l>efore 
that?  A.  No,  sir.  Q.  I  will  ask  whether  you 
had  been  with  any  man  t>efore  that  or  boy? 
A.  Yes,  sir.  Q.  What  Is  it?  A.  Yes,  sir.  Q. 
You  had  been  with  some  one  before  that  had 
you?  A.  Yes,  sir.  Q.  Now  who  had  you 
been  with  before  the  21st?  A.  Well,  I  don't 
remember.  Q.  Have  you  had  sexual  inter- 
course with  any  man?  A.  No,  sir.  Q.  But 
you  had  been  out  with  some  boys.  Ttiat  is 
what  you  mean?  A.  Yes,  sir.  Q.  But  the 
defendant  was  the  first  to  have  sexual  inter- 
course with  you?  A.  Yes,  sir."  She  also 
testified:  That  she  again  met  the  defend- 
ant In  June.  That  he  "drove  to  Schwartz' 
place  where  I  was  working  at  that  time.  We 
got  out  of  the.bnggy,  •  •  •  went  Inside 
of  the  lot,  and  sat  down  on  the  lawn.  •  •  • 
He  pushed  me  over,  *  •  »  and  had  sexual 
intercourse  with  me."  That  she  had  been 
out  with  the  defendant  only  three  times. 

On  cross-examination  she  was  asked  con- 
cerning her  testimony  given  in  the  case  be- 
fore the  committing  magistrate  and  testified 
as  follows:  "Q.  Now  you  stated  *  •  * 
that  the  defendant  was  the  first  man  that 
you  had  had  anything  to  do  with  so  far  as 
having  sexual  intercourse  with  him  was  con- 
cerned. You  made  a  dlCFerent  statement 
from  that  in  the  lower  court,  did  you  not? 
A.  Yes,  sir.  Q.  Who  did  you  charge  in  the 
lower  court  as  being  the  first  man?  A.  An- 
drew Nelson.  Q.  You  stated  in  the  lower 
court  that  Andrew  Nelson  was  the  first  man 
that  had  sexual  intercourse  with  you?  A. 
Yes,  sir.  Q.  And  you  bad  known  him  about 
a  year?  A.  Yes,  sir.  •  •  •  Q.  You  also 
testified  in  the  lower  court  that  you  had  been 
offered  some  inducement  to  testify  in  the 
case  did  you  not?  A.  Yes,  sir.  Q.  That  the 
officers  of  the  juvenile  court  had  offered  you 
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wme  Indncement  to  testify  against  these  de- 
fendants. Tou  remember  testifying  to  that 
In  the  lower  court?  A.  Yes,  sir.  Q.  That 
they  would  not  send  yoa  to  the  reform 
school — that  was 'the  Inducement  held  out  to 
you?  A.  Yes,  sir.  Q.  Which  particular  of- 
ficer was  It  that  told  you  that,  Mr.  King,  or 
Mr.  Pederson,  or  iir.  Hansen,  which  one? 
A.  I  don't  remember.  *  *  •  Q.  You  were 
«  ward  of  the  Juvenile  court?  You  were  at 
that  time?  A.  Yes,  sir.  Q.  And  you  are 
still  a  ward  of  the  juvenile  court?  A.  Yes, 
sir.  Q.  Yon  report  about  how  often  to  the 
juvenile  court?  •  •  ,*  A.  Once  every  two 
treeks."  Some  of  the  officers  of  the  jnyenile 
court  were  present  at  the  trial,  and  one  of 
them,  a  Mr.  King,  was  a  witness  in  the  case, 
but  none  of  them  were  called  to  testify  on 
this  point,  and  no  attempt  was  made  to  re- 
fute the  testimony  of  the  prosecutrix  regard- 
ing the  inducements  held  out  to  her  by  these 
officers  to  testify  against  the  defendant 

Ezra  Eames,  a  police  officer  of  Logan  Olty, 
testified  that  soon  after  the  defendant  was 
arrested  for  the  crime  charged  he  saw  him 
In  jail,  and  that  "I  asked  him  what  he  was 
In  for.    He  says,  1  guess  for  being  out  with 

the girl."    I  asked  him  if  it  was  the 

Logan girl.    He  says,  'Yes.'    He  said 

be  got  acquainted  with  her  down  at  the  Au- 
ditorium. He  says:  'I  didn't  know  what  it 
was  for.'  He  says:  'What  would  you  do?' 
I  says :  1  don't  know  what  you  are  In  for.' 
He  said  •  •  ♦  he  was  in  for  having  sex- 
ual Intercourse.  •  •  •  He  told  me  that 
he  took  her  home  from  the  dance  at  the  Au- 
ditorium. He  took  her  out  I  says:  'Did 
you  have  sexual  Intercourse  with  her?'  He 
says,  'Yes.'  *  •  •  He  says:  'Who  is  a 
good  attorney?'  'Well,'  I  says,  'I  guess  there 
Is  my  friend  Rich  is  an  attorney.'  *  •  • 
Well,  he  asked  if  I  would  go  over.  He  asked 
me  twice  if  I  would  go  over.  I  found  nobody 
In  the  office.  ♦  •  *  I  telephoned  to  Mr. 
Rich,  ana  told  him  there  was  a  little  case. 
That  he  was  wanted." 

James  Hansen,  a  police  officer  of  Logan 
City,  testified  that  defendant,  soon  after  he 
was  arrested,  admitted  to  him  that  he  had  had 
carnal  knowledge  of  the  body  of  the  prosecu- 
trix. Regarding  the  time  and  place  of  the 
adulterous  act  referred  to  by  defendant  in 
this  alleged  confession  Hansen'  testified  as 
folIowiB:  "Q.  Did  be  say  where  he  had  done 
it?  A.  Yes.  Q.  Where  did  he  state?  What 
did  he  say  further?  A.  Why,  I  asked  him 
where  this  transpired.  He  said  here  In  the 
Fifth  ward.  Q.  Did  he  say  what  place  In  the 
Fifth  ward?  A.  It  was  somewhere  opposite 
her  home,  there."  The  record  shows  that  the 
prosecutrix  resided  and  had  resided  in  Logan 
aty  all  her  life ;  that  at  the  Ume  of  her  al- 
leged illicit  relations  with  the  defendant  she 
was  living  with  and  working  for  a  certain 
family  in  the  Fifth  ward  near  her  home. 

The  defendant  was  sworn  as  a  witness, 
and  testified  In  his  own  behalf.    He  denied 


that  he  had  had  carnal  knowledge  of  the 
body  of  the  prosecutrix.  He  admitted  that 
he  said  to  Eames  that  he  had  had  sexual 
Intercourse  with  her,  but  claimed  that  at 
the  time  he  made  the  statement  he  did  not 
understand  the  meaning  of  the  term  "sex- 
ual Intercourse";  that  he  understood  the 
words  to  mean  that  he  had  merely  associat- 
ed with  the  prosecutrix  in  a  social  way  by 
being  "out  with  her";  that  he  did  not  intend 
to  nor  was  he  aware  at  the  time  that  he  was 
confessing  to  the  commission  of  an  immoral 
or  ill^al  act 

Several  witnesses  who  were  and  for  many 
years  had  been  residents  of  Providence,  de- 
fendant's home  town,  and  who  had  known 
him  practically  aU  his  life,  testified  that  his 
reputation  for  virtue  and  morality  was  good. 
No  attempt  was  made  to  dispute  the  facts 
testified  to  by  these  witnesses.  Much  evidence 
was  Introduced  tending  to  show  that  the 
reputation  of  the  prosecutrix  for  chastity, 
morality,  truth,  and  veracity  was  bad  in  the 
community  where  she  had  resided  all  her 
life.  The  state  called  two  witnesses  to  prove 
that  her  reputation  for  truth  and  veracity  in 
the  neighborhood  where  she  resided  was 
good.  One  of  these  was  the  chief  i»-obation 
officer  of  the  Juvenile  court,  and  he  testified 
that  he  had  known  the  prosecutrix  for  two 
years,  and,  so  far  as  he  knew,  her  reputa- 
tion for  truth  and  veracity  was  good.  On 
cross-examination  he  said:  "I  took  her  into 
the  Juvenile  court.  I  called  in  her  father. 
•  •  •  I  heard  her  father  tell  Judge  Pe- 
derson how  the  girl  had  deceived  him  as  to 
where  she  stayed  out  at  night.  •  .  •  *  I 
heard  her  father  tell  before  Judge  Pederson 
that  the  girl  had  lied  to  him.  Q.  And  yet  you 
say  that  a  person's  reputation  for  truth  and 
veracity  is  good  when  that  person  will  lie 
to  her  own  parent?  A.  I  did."  On  redirect 
examination  he  testified:  "I  don't  know  any- 
thing about  the  girl's  reputation  In  regard  to 
her  character.  I  know  her  father  came  in- 
to the  Juvenile  court  and  that  he  said  that 
she  had  deceived  him  as  to  where  she  stay- 
ed at  night  Two  or  three  days  before  this 
he  came  to  me  and  asked  me  to  lock  her  up. 
That  was  on  July  26th."  The  other  witness 
called  by  the  state  to  prove  the  good  charac- 
ter of  the  prosecutrix  was  Mrs.  Hannah  Ja- 
cobson,  and  she  testified:  "I  have  known  her 
(the  prosecutrix)  since  she  was  four  years 
old.  Q.  I  will  ask  you  to  state  whether  or 
not  you  know  what  her  general  reputation  is 
In  the  community  where  she  resides  for 
truth  and  veracity?"  At  this  point  the  wit- 
ness was  interrogated  by  Mr.  Rich,  defend- 
ant's counsel,  as  to  her  qualifications  to  testi- 
fy regarding  the  reputation  of  the  prosecu- 
trix, as  follows:  "Q.  Now,  you  are  able  to 
say  and  testis  to  this  Jury  what  the  people 
generally  say  of  this  young  lady  as  to  her 
truthfulness  and  veracity?  A.  No;  I  cannot 
say  that  Q.  You  could  not  testify  to  that? 
A.  I  can't  testify  to  what  other  people  say. 
Q.  But  you  can  testify  to  what  you  say?    A. 
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Yes,  sir.  Q.  Bnt  not  as  to  what  anybody  else 
says?  A.  No.  Mr.  Ricb:  I  object  to  the 
question  on  the  ground  that  the  witness  is 
not  qualified  to  testify.  District  Attorney: 
Q.  Tou  know  what  her  general  reputation 
Is,  do  you  not,  for  truth  and  veracity?  A. 
Yes,  sir;  I  do.  Q.  I  will  ask  you  to  state 
what  her  reputation  Is  in  the  community 
where  she  resides  for  truth  and  veracity, 
good  or  bad?  Mr.  Rich:  I  object  to  that  on 
the  ground  that  the  witness  is  not  qualified 
on  that  point  The  Court:  OThe  witess 
may  answer.  Mr.  Rich:  Exception.  District 
Attorney:  Wtiat  is  that  general  reputation, 
good  or  bad?  A.  Good."  On  cross-examina- 
tion she  testified:  "Q.  You  say  so  far  as  you 
know  the  girl's  reputation  for  truth  and  ve- 
racity is  good?  A.  Yes,  sir.  Q.  And  at  the 
same  time  you  say  you  don't  know  what  peo- 
ple say  about  it?  A.  No,  sir.  Q.  You  don't 
know  what  other  people  may  have  said?  A. 
No,  sir.  That  Is  true.  I  don't  pretend  to 
know  what  people  say.  It  don't  make  any 
difference  to  me." 

George  Q.  Rich,  for.  appellant  A.  B. 
Barnes,  Atty.  Gen.,  for  the  State. 

Mccarty,  J.  (after  stating  the  facts  as 
above).  [1]  One  of  the  grounds  relied  on  for 
a  new  trial  is  that  the  evidence  is  insufll- 
cient  to  Justify  the  verdict  The  contention 
made  is,  first,  that  the  testimony  of  the  ac- 
'Complice  (prosecutrix)  was  so  self-contra- 
dictory, and  that  she  was  otherwise  so  thor- 
oughly Impeached  that  the  evidence  was  ren- 
dered unworthy  of  belief;  and,  second,  that 
her  testimony  was  not  sufficiently  corroborat- 
ed to  authorize  a  conviction. 

It  must  be  conceded  that  the  testimony  of 
the  prosecutrix,  when  considered  in  all  its 
phases,  including  the  manner  in  which  it 
was  elicited  by  the  district  attorney,  was 
inherently  weak.  The  record  shows  that  she 
was  friendly  to  the  prosecution  and  was  In 
no  sense  hostile  to  the  state,  and  there  is 
nothing  in  the  record  indicating  that  she  was 
friendly  to  the  defendant,  yet  the  district 
attorney  appears  to  liave  been  unable  to  elic- 
it any  testimony  from  her  of  an  incriminat- 
ing character  against  the  defendant,  except 
by  leading  questions  of  the  most  objection- 
able character  indicating  the  answers  expect- 
ed to  l>e  given  by  her.  And,  when  thus  in- 
terrogated by  .the  district  attorney,  she 
repeatedly,  on  her  examination  in  chief, 
made  contradictory  statements  regarding 
matters  material  to  the  issue.  As  shown  by 
the  excerpts,  the  prosecutrix,  in  answer 
to  leading  questions  asked  her  by  the  dis- 
trict attorney,  testified  that  the  defendant, 
on  one  occasion  when  it  is  claimed  that  the 
offense  charged  was  committed,  first  put  his 
arms  around  her,  and  then  kissed  her.  She 
was  then  asked,  first  by  the  district  attorney 
and  then  by  the  court,  "What  else.  If  any- 
thing, did  the  defendant  then  do?"  This  was 
practically  the  only  question  asked  the  prose- 
cutrix on  her  direct  examination  regarding 


what  occnrred  on  that  occasion  that  was  not 
objectionable  as  leading,  and  she  answered. 
"Nothing."  Furthermore,  according  to  her 
own  testimony,  which  was  not  denied,  she 
was  at  the  time  of  the  trial  a  ward  of  the 
Juvenile  court  and  had  been  given  to  under- 
stand by  certain  Juvenile  court  officers  that, 
unless  she  testified  against  the  defendant, 
she  would  be  committed  to  the  state  in- 
dustrial school.  These  were  all  questions 
which  went  to  the  credibility  of  the  witness 
and  the  weight  of  her  evidence.  And  they 
were  questions  for  the  Jury  to  consider  under 
proper  instructions  from  the  court  in  de- 
termining what  weight,  'if  any,  should  be 
given  the  testimony  of  the  prosecutrix.  The 
Jury  having  found,  as  indicated  by  their 
verdict  that  the  testimony  of  the  prosecu- 
trix respecting  her  alleged  Illicit  relations 
with  the  defendant  ait  Providence  on  or  about 
the  date  charged  In  the  information  was 
true,  this  court  cannot  disturb  the  Judgment 
because  of  such  finding.  The  question,  how- 
ever, as  to  whether  the  testimony  of  the 
accomplice  was  sufficiently  corroborated  to 
support  the  verdict  returned  by  the  Jury  is 
not  as  free  from  doubt  as  the  one  we  have 
Just  decided. 

The  only  corroborative  evidence  given  at 
the  trial  "which  in  itself  and  without  the  aid 
of  the  testimony  of  the  accomplice  tends  to 
connect  the  defendant  with  the  commission 
of  the  crime"  as. required  by  Comp.  Laws 
1907,  {  4862,  is  that  given  by  Ezra  Eames. 

[2]  The  alleged  confession  made  by  the 
defendant  to  James  Hansen,  and  mainly  re- 
lied upon  by  the  state  as  corroboration  of 
the  testimony  of  the  accomplice,  cannot  be 
considered,  as  It  related  to  an  entirely  sep- 
arate and  distinct  transaction  from  the  one 
for  which  the  defendant  was  tried  and  con- 
victed. As  we  have  observed  in  the  forego- 
ing statement  of  facts,  the  prosecutrix  tes- 
tified that  the  defendant  first  had  carnal 
knowledge  of  her  body  at  Providence  on  or 
about  the  21st  day  of  May,  1910.  This  was 
the  first  act  testified  to  by  her.  She  then 
testified  that  the  defendant  again  had  sex- 
ual intercourse  with  her  near  her  home  in 
the  Fifth  ward  of  Logan  City,  in  June,  1910. 

[8]  The  prosecution  did  not  expressly  elect 
as  to  which  adulterous  act  it  would  rely 
upon  for  a  conviction.  It  was,  however, 
proceeding  to  introduce  evidence  to  show  for 
the  purpose  of  fixing  the  venue  that  Prov- 
idence, the  place  of  the  first  alleged  act  of 
Intercourse,  was  within  the  jurisdiction  of  the 
court,  and  the  defense  admitted  that  Provi- 
dence was  in  Cache  county,  Utah.  We  think 
it  might  reasonably  be  inferred  from  this  that 
the  first  act  of  intercourse  testified  to  by 
the  prosecutrix  was  the  one  upon  which  the 
state  relied  for  a  conviction.  The  question 
of  election,  however,  in  this  case,  does  not 
rest  upon  Inference.  Under  the  rule  an- 
nounced by  this  court  in  the  case  of 
State  V.  Hllberg,  22  Utah,  27,  61  Pac.  215, 
the  prosecution  having,  for  the  purpose  of 
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securing  a  conviction,  first  Introduced  evi- 
dence tending  to  show  tliat  the  defendant 
had  illicit  intercourse  with  the  prosecutrix 
at  Providence  on  or  about  the  2l8t  day  of 
May,  1910,  that  transaction  became  the  act 
charged,  and  the  only  act  for  which  the  de- 
fendant could  be  legally  convicted.  In  the 
Hllberg  Case  it  is  said:  "When  evidence 
was  Introduced  tending  directly  to  the  proof 
of  one  act,  and  for  the  purpose  of  securing  a 
conviction  on  It,  from  that  moment  that  par- 
ticular act  became  the  act  charged.  No  elec- 
tion having  been  made  by  the  prosecution, 
the  law  made  the  election.  «  •  •  This 
election  having  been  thus  made,  by  proving 
the  first  act  ot  intercourse  as  having  taken 
place  In  April,  1897,  no  subsequent  election 
could  be  made,  nor  could  the  prosecution 
prove  any  other  act  of  the  kind  as  a  sub- 
stantial offense  upon  which  conviction  could 
be  had;  but  it  could  prove  the  intimacy  and 
improper  relations  of  the  parties  prior  to  the 
act  shown  in  the  month  of  April,  1897,  but 
not  afterwards.  The  act  of  intercourse  oc- 
curring April,  1897,  being  the  first  act  to 
which  evidence  was  introduced,  and  the  evi- 
dence being  directly  upon  the  offense  charg- 
ed, it  became  from  that  moment  the  only 
offense  the  Jury  were  called  upon  to  try." 
It  necessarily  follows  from  the  doctrine  de- 
clared In  that  case,  if  it  is  to  be  followed, 
and  we  see  no  reason  for  departing  from  it, 
that  the  evidoice  of  James  Hansen  regarding 
the  alleged  confession  made  to  him  by  the  de- 
fendant was  Immaterial  and  inadmissible  for 
any  purpose.  It  related  to  a  transaction 
subsequent  to  and  different  from  the  one  for 
which  the  defendant  was  tried  and  convict- 
ed, and  did  not  have  any  bearing,  directly  or 
remotely,  upon  any  issue  In  the  case.  No 
objection  was  made  to  the  testimony  of 
Hansen  at  the  time  it  was  given,  hence  er- 
ror cannot  be  imputed  to  the  trial  court  for 
having  admitted  it  as  was  done  in  the  Hll- 
berg Case,  but,  since  the  Judgment  is  as- 
sailed on  the  ground  of  Insufficiency  of  the 
evidence  to  support  it,  we  can  give  force  and 
effect  to  such  evidence  only  as  was  germane 
to  the  issues  tried. 

The  only  other  evidence  tending  to  cor- 
roborate the  testimony  of  the  accomplice  was 
that  given  by  the  witness  Eamea.  The  de- 
foidant  sought  to  avoid  the  effect  of  this 
evidence  by  claiming  that  at  the  time  be  con- 
versed with  Eames  about  his  relations  with 
the  prosecutrix  he  did  not  understand  the 
meaning  of  the  term  "sexual  intercourse," 
and  supposed  that  it  meant  merely  inter- 
course in  a  social  way.  And  th'ere  is  evi- 
dence in  the  record  that  tends  strongly  to 
support  this  claim,  and  which  correspond- 
ingly tends  to  weaken,  but  does  not  destroy, 
the  effect  of  the  testimony  given  by  Eames. 
The  question  as  to  whether  or  not  the  de- 
fendant understood  the  meaning  of  the  words 
"sexual  Intercourse"  when  he  made  use  of 
them  to  Eames  on  the  occasion  in  question 
was  one  of  fact  for  the  Jury  to  determine, 


and  the  jury  having,  by  their  verdict,  found 
against  the  defendant  on  that  issue,  such 
finding  cannot  be  disturbed  becanse  we 
might,  if  we  were  triers  of  the  fact,  arrive  at 
a  conclusion  different  from  the  one  reached 
by  the  Jury. 

[4,  6]  It  is  not  contended  that  the  court 
committed  prejudicial  error  in  permitting  the 
district  attorney  to  ask  the  prosecutrix  lead- 
ing questions.  Counsel  for  defendant  inter- 
posed several  objections  to  questions  asked 
the  prosecutrix  by  the  district  attorney  on 
the  ground  that  they  were  leading.  No  ex- 
ception having  been  taken  to  the  action  of 
the  court  in  overruling  the  objections,  we 
cannot  consider  such  rulings.  In  view,  how- 
ever, that  the  cause  must  be  reversed  and 
remanded  for  a  new  trial,  we' remark  that 
nearly  every  question  asked  the  prosecutrix 
by  the  district  attorney  concerning  a  mate- 
rial fact  was  objectionable  as  leading,  and 
ought  not  to  have  been  permitted.  It  was 
not  shown,  nor  is  it  claimed,  that  the  prose- 
cutrix was  hostile  to  the  prosecution  or  in 
any  sense  an  unwtllihg  witness. 

[S]  Complaint  is  made  that  the  court  erred 
in  permitting  Mrs.  Jacobson  to  testify  that 
the  general  reputation  of  the  prosecutrix 
in  the  community  where  she  resides  was 
good,  the  witness  Iiavlng  shown  by  her  own 
evidence  that  she  was  not  qualified  to  so 
testify.  Timely  objections  were  made  to  her 
testimony,  but  were  overruled.  This  was  er- 
ror. Mrs.  Jacobson  was  the  only  witness 
whose  evidence  tended  to  show,  that  the  gen- 
eral reputation  of  the  prosecutrix  for  truth 
in  the  community  where  she  resided  was 
good.  Without  her  testimony  the  uncontra- 
dicted evidence  showed  that  the  reputation 
of  the  prosecutrix  for  truth  and  veracity 
was  bad.  On  her  direct  examination  the 
prosecutrix  testified,  prior  to  the  time  when 
she  first  met  the  defendant,  she  had  sexual 
intercourse  with  other  parties.  Later  on  in 
her  testimony  she  asserted  that  the  defend- 
ant was  the  person  with  whom  she  first  had 
inielt  relations.  On  cross-examination  she 
was  interrogated  by  the  defense  and  answer- 
ed as  follows:  "Q.  You  stated  •  •  • 
that  this  defendant  was  the  first  man  that 
yon  had  had  anything  to  do  with,  so  far  as 
having  sexual  intercourse  with  him  was 
concerned.  You  made  a  different  statement 
from  that  in  the  lower  court  did  you  noti 
A.  Yes,  sir.  Q.  Who  did  you  charge  in  the 
lower  court  as  being  the  first  man?  A.  An- 
drew Nelson.  Q.  You  stated  in  the  lower 
court  that  Andrew  Nelson  was  the  first 
man  that  had  had  sexual  intercourse  with 
you?  A.  Yes,  sir.  Q.  And  ttiat  you  had 
known  him  about  a  year?  A.  Yes,  sir." 
After  the  defense  bad  rested,  and  the  evi- 
dence was  practically  all  submitted,  the 
prosecutrix  was  recalled  by  the  prosecution, 
and  was  permitted  to  testify  that,  when  she 
testified  in  the  lower  court  that  one  Nelson 
was  the  first  person  who  had  sexual  Inter- 
course with  her,  she  did  not  understand  tlie 
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question.  Defendant  objected  to  this  evi- 
dence on  the  ground  that  tt  was  not  proper 
rebuttal,  and,  further,  that  the  questions  pro- 
pounded to  the  prosecutrix  by  the  district 
attorney  on  this  point  were  leading.  The  ob- 
jections were  overruled.  We  think,  under 
the  peculiar  facts  of  this  case,  this  was 
error. 

[7]  The  prosecution  of  this  case  seems  to 
have  been  conducted  on  the  theory  that  the 
defendant  was  being  sued  for  seduction  as 
well  as  being  tried  for  the  adultery.  When 
evidence  was  introduced  on  behalf  of  the 
state  tending  to  show  that  the  defendant 
had  had  adulterous  intercourse  with  the 
prosecutrix  as  charged  in  the  information, 
the  prosecution  then  proceeded  to  introduce 
evidence  to  show  that  she  was  first  defiled 
by  the  defendant  In  other  words,  that  he 
was  responsible  for  the  ruin,  downfall,  and 
shame  of  a  pure  and  iimocent  girl.  This 
evidence  did  not  tend  to  prove  or  disprove 
any  fact  material  to  any  issue  in  the  case. 
The  only  question  for  the  Jury  to  determine, 
was.  Did  the  defendant,  who  was  admitted 
to  be  a  married  man,  have  sexual  intercourse 
with  the  prosecutrix  at  the  time  and  place 
alleged  in  the  information?  The  question 
as  to  whether  the  prosecutrix  was  first  de-' 
filed  by  the  defendant  or  some  other  person 
was  not  germane  to  any  issue  in  the  case, 
and  was  therefore  wholly  immaterial  and 
should  have  been  excluded.  That  this  evi- 
dence had  it9  effect  on  the  Jury  and  was 
prejudicial  to  the  defendant  hardly  admits 
of  a  doubt  This  we  think  is  shown  by  the 
remarks  of  the  court  to  the  defendant  at 
the  time  judgment  was  pronounced.  The 
court  said:  "This  is  one  of  the  most  serious 
cases  of  the  kind  that  has  come  before  the 
court  for  a  long  time  owing  to  the  youtU  of 
the  girl.  From  her  testimony  the  jury  be- 
lieved that  you  were  the  father  of  her  niln." 
We  do  not  refer  to  these  remarks  in  a  spirit 
of  criticism,  but  merely  to  Invite  attention 
to  the  Importance  that  the  state  attached 
to  this  phase  of  the  proceedings,  and  the 
prejudicial  effect  the  evidence  in  question 
must  have  had  on  the  Jury. 

There  are  other  errors  assigned  which  are 
based  on  certain  rulings  of  the  court  but, 
as  no  exceptions  were  taken  to  the  rulings 
and  In  some  Instances  no  objections  made 
thereto,  we  cannot  consider  them. 

The- Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  ooUrt 
to  grant  a  new  triaL 

FRICK,  a  J.,  and  STRAUP,  J.,  concur. 


(M  THab,  «1) 

STATE  V.  MORRIS. 
(Supreme  Court  of  Utah.    March  8,  1912.) 

L  HOUICIOI    (J    169*)— EVIDENCB— Rbs    Ges- 
TiB. 

Where  a  person,  after  holding  up  a  pawn- 
shop,  was   pursued   by   several   persons,   fired 


several  shots  at  Us  pursuers,  and  when  caught 
by  the  deceased  turned  and  shot  him,  evidence 
of  the  robbery,  fiight,  'and  pursuit  were  admis- 
sible as  illustrating  and  characterizing  the  act 
of  the  defendant  in  a  prosecution  for  Uie  homi- 
cide. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  341-350;   Dec.  Dig.  |  1C9.»] 

2.  Homicide  (§  161*)— Evidence— Res  Gxstm 
— Purpose  of  Admission. 

Such  testimony  was  admissible  not  only 
to  evidence  the  intent,  bat  also  to  show  th« 
motive  of  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  {  302;   Dec  Dig.  |.161.*] 

3.  Homicide    ({   308*)— TbiaI/— Irstbuckions 

— liANGUAQB  OF  STATUTE. 

Where  a  court  In  its  charge  defined  first 
degree  murder,  in  the  language  of  the  statute 
(Comp.  Laws  1907,  S  41(>1)>  as  murder  perpe- 
trated in  one  of  several  ways,  though  the  al- 
legation of  the .  information  alleged  and  the 
state's  proof  tended  to  prove  that  the  defend- 
ant willfully,  maliciously,  etc.,  shot  and  killed 
the  deceased,  the  instruction  was  proper,  as 
the  different  kinds  of  first  degree  murder  enu- 
merated were  so  connectedly  set  forth  as  to 
render  it  difficult  to  state  one  in  the  language 
of  the  statute  without  stating  the  others. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §{  642-647;    Dec.  Dig.  |  308.*) 

4.  Criminal  Law  (|  823*>— Tbiait-Ihstbuc- 
Tiopjs— Chabqe  as  a  Whole. 

A  charge  as  to  murder  In  the  first  degree 
in  the  language  of  the  statute  was  not  errone- 
ous, where  the  court  also  told  the  jury  that  th» 
defendant  could  not  be  convicted  for  the  com- 
mission of  all  or  any  of  the  "unlawful,  acta  im- 
mediately prior  or  subsequent  to  the  killing** 
of  the  deceased;  that,  "in  this  case,  the  state 
does,  not  rely  for  a  conviction  on  the  theory 
that  the  homicide  charged  in  the  information 
was  committed  in  the  perpetration  of  or  at- 
tempt to  perpetrate  a  burglary  or  robbery"; 
that  a  finding  of  the  previous  commission  of  a 
robbery  or  burglary  would  not  change  the  de- 
gree of  murder  or  manslaughter;  and  also 
charged  a  conviction  only  on  the  ground  that 
the  jury  found  beyond  a  reasonable  doubt  that 
the  killing  was  unlawful,  willful,  deliberate,  and 
premeditated  with  malice  or  forethought,  and 
with  a  specific  intent  to  take  the  life  of  the  de- 
ceased, clearly  defining  the  terms  used. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  It  1992-1995,  3158;  Dec.  Dig. 
§  823.*] 

5.  Criminal  Law  (§  757*)— Trial— Instbuc- 

TIONS— CbEDIBILITT     OF     WITNESSES — PUOY- 
INCE    OF   JORY— "LIBEBTT." 

An  instruction  that  the  jury,  if  they  believ- 
ed "any  witness  had  willfully  testified  falsely 
as  to  any  material  fact  in  the  case,"  were  "at 
liberty  to  disregard  the  whole  of  the  testimony 
of  such  witness,  except  as  he  may  have  been 
corroborated  by  credible  witnesses  or  credible 
evidence,"  was  not  improper  as  requiring  the 
jury  to  reject  or  accept  any  portion  of  the  tes- 
timony of  such  a  witness,  as  the  word  "liber- 
ty," as  used  in  the  charge,  implies  freedom  and 
choice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1772-1785;  Dec  Dig.  { 
757.*] 

6.  Cbiminal  Law  (|  757*)— Tbial— Ihstbuo- 
tions — cbedibilitt  of  witnesses. 

The  instruction  on  the  credibility  of  wit- 
nesses was  not  improper  as  implying  that  if  a 
witness  were  corroborated^  the  jury  could  not 
reject  all  or  a  part  of  his  testimony,  where  in 
other  portions  of  the  charge  the  court  express- 
ly told  the  jury  that  they  were  the  "sole  judges 
of  the  weight  of  the  evidence,  the  credibility 
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of  the  witnesses,  and  of  the  facts";  that  they 
were  "not  bound  to  believe  all  that  the  wit- 
nesses may  have  testified  to,  not  are  you  bound 
to  believe  any  witness";  that  "you  may  believe 
one  witness  as  against  many,  or  many  as 
ajrainst  one";  that  it  was  their  duty  to  recon- 
cile conflicts  in  testimony;  and  properly  in- 
structed tbem  on  the  proving  power  and  the 
credibility  to  be  given  the  testimony  of  the  de- 
fendant. 

[EW.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {$  1772-1785;  Dec.  Dig.  i 
757.*] 

7.  Obimikal   Law    (8   1172*)— Appbai,  and 

E^BOR— 'HARMLXSa   Bbbob. 

The  giving  of  an  instruction  on  the  credi- 
bility of  witnesses  was  harmless,  where  the  de- 
fendant was  the  only  witness  in  his  own  be- 
half, and  the  only  material  point  in  controversy 
was  as  to  whether  the  shooting  was  intention- 
al or  acddental,  as  the  verdict  of  the  jury 
could  not  have  been  reached  under  a  belief 
that  a  witness  for  the  state  willfully  testified 
falsely  to  a  material  fact  not  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §9  3128,  3154r.3157,  3169-3163, 
3169;    Dec.  Dig.  f  1172.»] 

4  HoMiciDB  ({  354*)— Imposition  of  Penal- 

TT— DiSCBETION    or  JUBT. 

Under  the  statute  which  gives  a  jnry  ren- 
dering a  verdict  of  first  degree  murder  discre- 
tion to  make  a  recommendation  that  the  de- 
fendant bei  imi^risone'd  for  life  and  vesting  in 
the  court  the  nzht  to  use  its  discretion  in  act- 
ing thereon  with  no  alternative  bnt  to  impose 
the  death  penalty,  where  no  recommendation 
is  made,  where  the  court,  in  a  prosecution  for 
a  bomiride,  advised  the  jury  that  the  making 
or  withholding  of  the  recommendation  was  en- 
tirely within  their  discretion,  and  gave  them 
DO  intimation  or  direction  as  to  what  should 
control  or  influence  in  reaching  a  conclusion, 
the  imposition  of  the  death  penalty  upon  a  ver- 
dict of  murder  in  the  first  degree  without  a  rec- 
ommendation was  proper.i 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  731;    Dec  Dig.  §  354.*] 

9.  HoviciDE  (S  253*)— Evidence. 

Evidence,  in  a  prosecution  for  homicide, 
Md  to  sustain  a  conviction  for  murder  in  the 
first  degree. 

(Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  523-532;   Dec.  Dig.  %  253.*] 

Appeal  from  District.  Court,  Salt  Lake 
Connty;   Frederick  Loofbonrow,  Judge. 

J.  J.  Morris  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

C.  A.  Badger  and  D.  Alexander,  for  appel- 
lant.   A.  R.  Barnes,  Atty.  Gen.,  for  the  State. 

STRAUP,  J.  The  defendant  was  charged 
with,  and  conrlcted  of,  first  degree  murder, 
and  was  sentenced  to  suffer  death.  Be  ap- 
peals. The  questions  presented  for  review 
relate  to  admission  of  testimony  and  to  the 
chnrge. 

The  evidence  on  the  part  of  the  state 
allows  that  the  defendant  and  another,  be- 
tween 6  and  6  o'clock  on  the  afternoon  of 
May  0,  1911,  at  Salt. Lake  City,  entered  a 
pawnshop  on  First  South  street  near  Com- 
mercial street,  and,  with  loaded  guns,  com- 
manded and  compelled  the  persons  in  the 
shop  to  "hold  up  their  handB."  Such  other 
kept  them  covered  with  bis  gtm  while  the 
defendant  took  from  the  shop  or  store  $72, 


32  diamonds,' and  some  watch^s.  They  then 
left  the  shop  and  ran  south  on  Commercial 
street  to  Orpheum  alley,  then  to  State  street, 
and  then  south  to  Second  South  street. 
There  the  defendant  ran  west  on  Second 
South  street  to  Commercial  street  and  then 
diagonally  across  Second  South  street  to  the 
sidewalk,  where  the  deceased  was  killed, 
about  a  block  from  the  place  of  the  robbery. 
When  they  left  the  pawnshop,  they  were 
pursued  by  one  or  more  persons  from  the 
shop  calling:  "Police!  Robbers!  Stop  them!" 
At  or  near  State  street  and  Orpheum  alley, 
the  defendant  shot  at  or  in  the  direction  of 
one  of  the  persons  so  pursuing  him,  and 
then  ran  down  the  street  with  a  gun  in  Ills 
hand,  and  calling  to  those  In  pursuit  to: 
"Stop!  Stay  back!"  A  liumber  of  persons, 
20  or  more,  Joined  in  the  chase,  calling  out: 
"There  is  the  other!  Stop  him!  Catch  him!" 
The  deceased,  who  was  on  the  platform  of  a 
street  car  on  Second  South  street  near  the 
place  of  the  homicide,  stated  as  he  left  the 
car,  "I'll  get  blm,"  and  ran  to  the  sidewalk. 
There  he  seized  the  defendant  by  the  arm  or 
shoulder.  The  defendant  turned  and  said  to 
him,  "Stop!  Tou  son  of  a  bitch!"  shoved 
him  back  with  one  band,  and  with  the  other 
shot  and  Instantly  killed  him.  Another  im- 
mediately seized  the  defendant  by  the  coat. 
The  defendant  shot  and  wounded  him,  and 
then  ran  a  few  rods  farther,  when  he  was 
seized  by  a  deputy  sheriff.  He  also  shot  at 
the  deputy;  the  bullet  passing  through  the 
deputy's  clothes.  There  he  was  overpowered 
by  the  deputy  and  arrested.  The  defendant 
testified  that  in  his  attempt  to  release  him- 
self from  the  deceased's  grasp  his  gun  was 
accidentally  discharged,  and  that  he  remem- 
bered nothing  more  until  after  hia  arrest  and 
on  bis  way  to  the  police  station. 

[1]  The  defendant  complains  of  the  ruling 
admitting  the  evidence  of  the  robbery,  the 
defendant's  flight,  and  bis  pursuit.  It  is 
contended  these  things  constituted  parts  of 
a  transaction  separate  and  distinct  from  that 
on  trial.  We  think  not.  They  were  parts  of 
one  continuous  transaction,  and  were  con- 
nected with  and  were  a  part  of  the  main 
fact  under  investigation,  and  tended  to  illus- 
trate and  cliaracterlze  It  Tbey  character- 
ized and  explained  the  act  of  the  deceased 
seizing  the  defendant,  and  the  object,  pur- 
pose, motive,  and  intent  of  the  shooting. 
The  robbery,  the  flight,  the  pursuit,  the  sei- 
zure, the  shooting,  were  as  nearly  contem- 
poraneous as  things  could  well  be.  The 
deceased's  seizing  the  defendant  and  the 
defendant's  shooting  blm  were  prompted  and 
Induced  under  the  immediate  influences  of 
the  robbery,  the  flight,  and  the  pursuit  They 
were  the  product,  the  outgrowth,  of  the  Im- 
mediate and  present  Influences  of  the  rob- 
bery, the  flight,  and  pursuit  The  seizure 
and  the  shooting,  of  course,  could  have  been 
shown  without  proof  of  the  preceding  cir- 
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cumstances ;  but  tbe  Inducement  and  the 
cause  of  tbe  seizure  and  the  shooting  could 
not  completely  nor  fairly  have  been  ex- 
plained or  characterized,  or  understood,  with- 
out the  proof  of  the  immediate  and  preced- 
ing circumstances  which  influenced,  prompt- 
ed, and  induced  them.  We  therefore  think 
the  facts  and  circumstances  preceding  the 
shooting  were  properly  received  under  the 
res  gestse  rule.  29  Cyc.  924;  Wharton,  Grim. 
Ev.  262;   1  Bishop,  New  Grim.  Proc.  {  425. 

[2]  Among  other  instructions,  the  court 
charged  the  Jury:  "The. court  instructs  you 
that  the  defendant  Is  here  charged  with  the 
murder  of  Joseph  Walter  Axtell  (the  de- 
ceased). He  is  not  charged  with,  and  can- 
not In  this  case  be  convicted  of,  an  assault 
upon  any  person  other  than  the  said  Joseph 
Walter  Axtell,  nor  of  robbery  or  burglary, 
no  matter  bow  closely  the  evidence  may 
show  such  transactions  to  have  been  con- 
nected with  the  killing  of  Joseph  Walter 
Axtell.  Nor  can  you  convict  the  defendant 
in  this  case  because  the  evidence  shows,  if 
yoxL  find  that  it  does  show,  that  the  defend- 
ant was  guilty  of  unlawful  acts  Immediately 
prior  or  subsequent  to  the  killing  of  Joseph 
Walter  Axtell.  Evidence  of  the  occurrence 
at  the  Uncle  Sam  pawnshop,  and  of  the  as- 
saults upon  persons  other  than  Joseph  Wal- 
ter Axtell,  was  admitted  solely  for  the  pur- 
pose of  shedding  some  light  upon  the  Intent 
or  lack  of  Intent  in  the  mind  of  the  defend- 
ant at  the  time  the  shot  that  killed  Joseph 
Walter  Axtell  was  fired;  and  such  evidence 
should  be  considered  by  you  for  such  pur- 
pose only."  The  complaint  made  of  this  Is 
that  tbe  evidence  of  the  circumstances  pre- 
ceding the  shooting,  if  admissible  for  any 
purpose,  was  admissible  only  to  show  "mo- 
tive," but  not  "Intent."  It  is  argued  that  in 
law  there  is  a  clear  distinction  between  mo- 
tive and  intent  That  "motive"  Is  the  mov- 
ing power  which  impels  to  action  for  a  defi- 
nite result,  and  "intent,"  the  purpose  to  use 
a  particular  means  to  effect  such  result; 
and  that  an  Intent  may  exist  where  motive 
is  wanting.  Then  it  is  urged  that,  to  render 
a  prior  or  subsequent  act  admissible  to  evi- 
dence the  Intent  accompanying  the  act  charg- 
ed, such  prior  or  subsequent  act  must  be 
similar  to  the  act  charged;  and  as  the  act 
of  robbery  is  dissimilar  to  the  charged  act, 
the  court  erred  in  directing  tbe  jury  that  the 
acts  and  circumstances  preceding  the  killing 
could  be  considered  to  show  intent  Thi»  is 
predicated  on  the  theory  that  such  preced- 
ing acts  were  separate  and  distinct  from  the 
charged  act;  that  they  were  no  part  of  it 
and  not  connected  with  it  But,  as  we  have 
already  shown,  they  were  a  part  of  the 
transaction  in  which  occurred  the  acts  of  the 
deceased's  taking  hold  of  the  defendant,  or 
his  attempt  to  do  so,  and  of  the  shooting; 
hence  we  are  not  called  upon  to  say  under 
what  circumstances  acts  separate  and  dis- 
tinct from  that  charged  may  be  received  to 
evidence  intent  or  motive.     The  preceding 


acts  here  being  a  part  of  one  continuous 
transaction,  and  admissible  under  the  res 
gestae  rule,  the  jury  had  tbe  right  to  con- 
sider them  not  only  to  evidence  intent,  but 
also  motive,  and  to  explain,  illustrate,  and 
characterize  the  act  of  the  deceased  in  seiz- 
ing, or  attempting  to  seize,  the  defendant, 
and  the  shooting  of  the  deceased  by  the  de- 
fendant. The  charge  too  much  restricted  the 
consideration  of  the  evidence,  not  unfavor- 
able to  the  defendant,  but  to  the  state. 

[S,  4]  The  court  in  Its  charge  defined  "first 
degree  murder,"  in  the  language  of  the  stat- 
ute (Comp.  Laws  1907,  i  4161),  that :  "Every 
murder  perpetrated  by  poison,  lying  in  wait, 
or  any  other  kind  of  willful,  deliberate,  ma- 
licious, and  premeditated  killing;  or  commit- 
ted in  the  perpetration  of,  or  attempt  to 
perpetrate,  any  arson,  rape,  burglary,  or 
robbery ;  or  perpetrated  from  a  premeditated 
design  unlawfully  and  maliciously  to  effect 
the  death  of  a  human  being  other  than  him 
who  Is  killed;  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others  and 
evidencing  a  depraved  mind,  regardless  of 
human  life,  is  murder  jn  the  first  degree. 
Any  other  homicide  committed  under  such 
circumstances  as  would  have  constituted 
murder  at  common  law  is  murder  In  the  sec- 
ond degree."  The  criticism  made  of  this  is 
that  since  the  state  alleged  that  the  defend- 
ant willfully,  maliciously,  feloniously,  delib- 
erately, premeditatedly,  and  of  his  malice 
aforethought  and  with  the  specific  intent  to 
take  the  life  of  tbe  deceased,  shot  and  killed 
him,  and  by  its  evidence  sought  to  prove  a 
murder  committed  by  such  means  and  In 
such  manner,  and  not  otherwise,  the  court  in 
its  charge  ought  to  have  defined  and  stated 
to  the  jury  only  the  essentials  of  a  first  de- 
gree murder  perpetrated"  In  the  manner  al- 
leged; and  that  it  was  prejudicial  to  tbe 
rights  of  the  accused  to  state  to  them,  In 
the  language  of  the  statute,  a  murder  perpe- 
trated by  poison,  or  committed  In  the  perpe- 
tration of,  or  an  attempt  to  perpetrate*  ar- 
son, burglary,  or  robbery.  Of  course,  the 
state  did  not  claim  that  the  murder  was  per- 
petrated by  poison,  or  committed  In  the  per- 
petration of,  or  in  the  attempt  to  perpetrate, 
arson,  rape,  burglary,  or  robbery.  The  state, 
by  its  information,  and  by  its  evidence, 
claimed  that  the  defendant  committed  mur- 
der in  the  first  degree  by  willfully  and  de- 
liberately, etc.,  shooting  and  killing  the 
deceased;  and  had  the  court  stated  and  de- 
fined to  the  jury  the  kind  of  first  degree 
murder  as  alleged,  without  stating  to  them 
that  a  murder  perpetrated  by  poison,  or 
committed  In  the  perpetration  of,  or  an  at- 
tempt to  perpetrate,  one  or  more  of  the  felo- 
nies enumerated  in  the  statute,  also  was  first 
degree  murder,  that  would  have  been  all  that 
was  necessary.  But  tbe  different  kinds  of 
first  degree  murder  enumerated  in  the  stat- 
ute are  there  so  connectedly  set  forth  that 
It  Is  diflacult  to  state  the  one  In  the  lan- 
guage of  the  statute  without  also  stating  the 
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others.  We  see  no  error  lo  this  regard,  and. 
In  any  event,  we  do  not  see  wherein  the  de- 
fendant was  prejudiced.  The  court  in  un- 
mistakable terms  told  the  Jury  that  he  could 
not  be  convicted  for  the  conunission  of  /any 
of  the  "unlawful  acts  immediately  prior  or 
subsequent  to  the  killing"  of  the  deceased, 
and  further  charged  them  that  "in  this  case 
the  state  does  not  rely  for  a  conviction  upon 
the  theory  that  the  homicide  charged  in  the 
information  was  committed  in  the  perpetra- 
tion of,  or  attempt  to  perpetrate,  a  burglary 
or  robbery,  and  that  you  cannot  find  the 
defendant  guilty  of  any  degree  of  murder  or 
manslaughter  by  reason  of  the  fact,  if  you 
should  BO  find  from  the  evidence,  that  he 
bad  Just  previously  engaged  in  the  commis- 
sion of  a  burglary  or  robbery.  In  this  case, 
in  order  to  convict  the  defendant  of  any  de- 
gree of  murder  or  manslaughter,  you  must 
And,  from  the  evidence  in  the  case,  proof 
beyond  a  reasonable  doubt  of  the  existence 
of  each  element  of  such  crime  as  enumerated 
in  Instructions  numbered  4,  6,  9,  and  10" — ^in 
which  Instructions  the  court  specifically  and 
in  detail  charged  the  Jury  that  to  convict  the 
defendant  they  were  required  to  find,  beyond 
a  reasonable  doubt,  that  the  killing  was  un- 
lawful, willful,  deliberate,  premeditated,  with 
malice  aforethought,  and  with  the  specific  in- 
tuit to  take  the  life  of  the  deceased,  and 
clearly  defined  and  explained  to  them  what 
was  meant  by  these  terms,  and  what  was 
necessary  for  them  to  find  in  that  particular 
to  find  the  defendant  guilty. 

[I,  •]  The  court  also  charged  the  Jury  that, 
"If  you  shall  believe  any  witness  had  will- 
fully testified  falsely  as  to  any  material  fact 
in  the  case,  you  are  at  liberty  to  disregard 
the  whole  of  the  testimony  of  such  witness, 
except  as  he  may  have  been  corroborated  by 
credible  witnesses  or  credible  evidence  in  the 
case.*"  Complaint  is  made  of  this  charge. 
Sucb  a  charge  has  frequently  been  given  and 
approved.  1  Brickwood's  Sackett  lusts.,  S 
346;  Hughes,  Instructions,  §  218 ;  12  Cyc.  608. 
It  has  been  criticised  or  questioned  by  Blash- 
fldd  in  his  work  on  InstmctionB,  section  266. 
He,  however,  concedes  that  the  cases  disap- 
proving such  a  charge  are  in  the  minority. 
The  criticism  here  made  of  the  charge  is 
that  the  court  ought  to  have  told  the  Jury 
that,  if  a  witness  willfully  testified  falsely 
as  to  any  material  fact,  then  they  were  at 
liberty  to  reject  the  whole  of  the  testimony 
of  such  witness,  or  to  give  such  weight  to  it 
as  they  thought  it  was  entitled  to;  and  that 
the  charge  was  especially  rendered  erroneous 
by  the  addition  of  the  words  "except  corrobo- 
rated by  other  credible  witnesses  or  evi- 
dence." In  support  of  these  contentions,  it 
Is  argued  that  the  charge  did  not  permit  the 
Jury  to  accept  the  whole  or  a  part  of  the 
testimony  of  such  a  witness,  if  uncorroborat- 
ed, or,  though  corroborated,  to  reject  the 
whole  or  a  part  of  It.  The  charge  did  not 
require  the  Jury  to  reject  or  accept  any  por- 


tion of  the  testimony  of  such  a  witness.  The 
charge  that  the  Jury  were  at  liberty  to  dis- 
regard necessarily  implies  that  they  were 
at  liberty  to  accept,  that  they  were  free  to 
accept  or  reject  as  they  saw  fit.  The  word 
"liberty,"  as  used  in  the  charge,  is  not  one 
of  requirement  or  behest,  but  of  freedom  and 
choice.  But  it  is  especially  urged  that,  be- 
cause of  the  additional  words  "except  cor- 
roborated by  credible  witnesses  or  evidence," 
the  Jury  were  not  permitted  to  reject  the 
whole  or  a  part  of  the  testimony  of  such  a 
witness,  if  he  was  corroborated,  and  there- 
by the  court  Invaded  the  province  of  the 
Jury.  This  is  the  criticism  made  of  such  a 
charge  by  Mr.  Blashfleld.  We  think  it  is  re- 
fined and  abstruse,  rather  than  substantial 
and  fundamental.  It  is  looking  a't  the  re- 
condite rather  than  the  readily  observed  or 
ordinarily  perceived  sense.  In  determining 
the  meaning  of  language,  we  often  regard 
the  essentials  sought  and  intended  to  be  con- 
veyed and  understood  by  the  language  em- 
ployed, rather  than  the  mere  exactness  of 
expression.  The  essentials  here  Involved  are 
that  the  Jury  are  the  sole  Judges  of  the  cred- 
ibility of  the  witnesses,  the  weight  of  their 
testimony,  that  they  should  be  so  Instructed, 
and  that  the  court  must  not  Invade  their 
province  tn  that  regard.  Now,  in  what  re- 
spect were  these  essentials  not  properly  stat- 
ed, or  was  such  province  Invaded?  As  al- 
ready observed,  the  court  did  not  require  the 
Jury  to  reject  or  accept  the  whole  or  any 
part  of  the  testimony  of  any  witness  whom 
they  believed  had  willfully  testified  falsely 
to  any  material  fact.  Did  they  understand 
that  if  such  a  witness  were  corroborated 
they  could  not  reject  the  whole  or  a  part  of 
his  testimony?  In  determining  that,  we 
must  look  to  all  that  the  court  said  res'pect- 
Ing  the  credibility  of  the  witnesses  and  the 
weight  of  their  testimony.  In  other  portions 
of  the  charge  the  court  expressly  told  the 
jury  that  they  were  the  "sole  Judges  of  the 
weight  of  the  evidence,  the  credibility  of  the 
witnesses,  and  of  the  facts" ;  that  they  were 
"not  bound  to  believe  all  that  the  witnesses 
may  have  testified  to,  nor  are  you  t>ound  to 
believe  any  witness" ;  that  "you  may  believe 
one  witness  as  against  mtiny,  or  many  wit- 
nesses as  against  one";  that  if  there  was  a 
conflict  in  the  testimony  of  the  witnesses  it 
was  their  duty  to  reconcile  it  so  far  as  they 
could;  that  it  was  for  them  "to  determine 
for  yourselves  where  the  ultimate  truth  of 
the  case  is,"  and  "it  Is  solely  and  expressly 
for  you,  as  Jurors,  to  find  and  determine  the 
facts";  that  "you  should  give  the  testimony 
of  the  defendant  the  same  fair  and  iuipartia) 
consideration  as  you  would  give  to  the  testi- 
mony of  any  other  person  on  the  witness 
stand" ;  and  that  his  testimony,  ""even  though 
uncorroborated,  is  to  be  considered  in  the 
light  of  Its  inherent .  proving  power."  So. 
from  the  whole  charge  bearing  upon  the 
question  In  hand,  we  think  It  is  clear  that 
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the  Jury  were  given  to  ^flerstand  that  they 
were  the  sole  judges  of  the  credibility  *f  the 
witnesses  and  of  the  weight  of  the  testimouy, 
and  of  the  facts,  and  that  In  determining 
them  they  were  at  liberty  to  give  such  credit 
to  the  witnesses  and  weight  to  the  testimony 
as  they  thought  they  were  entitled  to,  and 
that  In  80  doing  they  could  believe  or  dls-' 
believe,  accept  or  reject,  the  whole  or  a  part 
of  the  testimony  of  any  witness. 

[7]  Moreover,  the  defendant  wad  the  only 
witness  In  his  behalf.  The  general  alleged  ob- 
jectionable charge  could  not  have  influenced 
the  jury  to  his  prejudice,  Irt  considering  his 
testimony,  for  thS  court  specifically  charged 
them  to  consider  it,  though  uncorroborated. 
Could  It  have  so  Influenced  the  jury  in  con- 
sidering the  testimony  of  one  or  more  of  the 
witnesses  for  the  state?  It  is  said  that  the 
jury  may  have  believed  that  one  or  more  of 
snch  witnesses  may  have  testified  falsely  as 
to  some  material  fact,  yet,  because  of  the 
charge,  they  were  not  at  liberty  to  reject  the 
whole  or  a  part  of  such  testimony  if  corrob- 
orated. The  only  material  fact  testified  to 
by  ,tbe  defendant  was  the  accidental  dis- 
charge of  the  gun.  The  evidence  of  all  other 
material  facts  was  without  conflict.  The 
testimony  of  the  defendant  as  to  an  acci- 
dental shooting  of  the  deceased  was  disputed 
by  a  number  of  witnesses.  It  is  inconsistent 
with  the  undisputed  facts  that,  just  before 
the  deceased  was  shot,  the  defendant  shot 
at  or  towards  one  or  more  persona  pursuing 
him,  and  immediately  after  the  deceased  was 
shot  he  shot  and  wounded  another,  and  shot 
at  the  ofiBcer  arresting  Wm,  and  is  at  war 
with  all  other  facts  and  circumstances  at- 
tending the  shooting  of  the  deceased.  The 
Jury,  of  course,  found  that  such  shooting  was 
not  accidental,  but  intentional.  We  cannot 
see  in  what  way  the  general  alleged  objec- 
tionable charge  could  have  Influenced  them 
In  reaching  such  a  conclusion.  Upon  the  rec- 
ord, it  is  as  evident  as  anything  can  be  that 
they  did  not  arrive  at  snch  a  conclusion,  be- 
cause they  may  liave  believed  that  a  witness 
for  the  state  willfully  testified  falsely  to 
some  material  fact  not  In  dispute,  but,  be- 
cause he  may  have  been  corroborated  as  to 
such  fact,  the  Jury  felt  constrained  to  accept 
his  testimony  as  to  an  intentional  shooting 
and  not  an  accidental  shooting  of  the  de- 
ceased by  the  defendant,  the  only  material 
fact  which  was  in  dispute,  and  for  that  rea- 
son found  that  the  shooting  was  intentional 
and  not  accidentaL  The  statement  of  the 
proposition,  if  not  self-destructive  of  the 
claim,  places  it  in  the  category  of  sheer  con- 
jecture and  speculation.  To  say  that  the 
Jury,  for  such  a  reason,  could,  and  conse- 
quently may,  have  reached  such  a  conclusion, 
is,  upon  this  record,  not  only  greatly  improb- 
able, but  almost  inconceivable. 


[S]  In  finding  and  rendering  a  verdict  of 
first  degree  murder,  our  statute  gives  the 
jury  a  discretion  to  make  a  recommendation 
that  the  del^endant  be  imprisoned  for  life.  If 
snch  a  recommendation  is  made,  the  court 
lias  the  discretion  to  impose  the  death  pen- 
alty or  such  an  Imprisonment.  If  no  such 
recommendation  is  made,  the  court  must  im- 
pose the  death  penalty.  No  snch  recommend- 
ation was  made,  and  hence  the  death  penalty 
was  imposed.  The  defendant  complains  that 
the  court  in  its  ctiarge  did  not  sufflcimtly 
and  properly  direct  the  Jury  as  to  their  pow- 
er and  province  In  the  making  or  withhold- 
ing of  such  a  recommoidation.  In  the  case 
of  State  ▼.  Thome,  117  Pac.  58,  we  stated 
wliat  the  duty  of  the  court  Is  in  snch 
particular.  We  there  said  that  the  making 
or  withholding  of  the  recommendation  by 
the  jury  was  a  matter  entirely  wltliln  their 
discretion,  and  that  the  court  could  not  di- 
rect, control,  or  Influence  them  in  reaching  a 
conclusion  upon  it,  and  held  that  the  conrt  in 
its  charge  there  had  undertaken  to  guide  and 
direct  them  in  the  determination  of  the 
question.  Bnt  here  the  court  advised  the 
jory  to  the  effect  that  the  making  or  with- 
holding of  the  recommendation  was  a  mat- 
ter entirely  within  their  discretion,  and  left 
them  free  to  dispose  of  it  without  any  intima- 
tion or  direction  as  to  what  should  control 
or  Influence  them  In  reaching  a  conclusion 
upon  it,  and  gave  a  charge  which  is  in  har-i 
mony  with  the  views  expressed  by  us  in  the 
Thome  Case  in  respect  of  the  duty  of  the 
trial  court  in  such  particular.  This  com- 
plaint is  therefore  without  merit 

We  have  examined  the  whole  charge  with 
care.  We  fail  to  find  it  erroneous  against  or 
prejudicial  to,  the  defendant  in  any  particu- 
lar. In  some  respects  it  is  more  favorable  to 
him  than  the  state,  and  if  any  error  was 
committed  it  Is  against  the  state,  not  the 
defendant. 

[t]  No  complaint  is  made  of  a  want  of  evi- 
dence to  sustain  the  verdict  No  such  com- 
plaint can  successfully  be  made,  for  the  evi- 
dence clearly  shows  the  defendant's  guilt  of 
the  charged  oftense.  He  was  ably  represent- 
ed by  counsel,  and  his  rights  in  every  par- 
ticular were  guarded  and  protected.  We  do 
not  see  what  could  have  been  reasonably 
urged  against  the  charge  or  the  Judgment  or 
what  could  properly  have  been  done  in  the 
defendant's  behalf,  which  was  not  urged  or 
done  by  his  counsel.  His  trial  waa  fair  and 
impartial.  The  reeord  of  his  conviction  is 
free  of  error  against  him.  Of  that  we  are 
well  satisfied. 

We  therefore  think  that  the  judgment  of 
the  court  below  ought  to  be  affirmed.  It  is 
so  ordered. 

FBICK,  a  J.,  and  McCABTY,  J,  concuz. 
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BARTON   T.   SCHMBRSHAtiL<  et   al., '  State 
Board  of  Medical  Ezaminera. 

(Supreme  Court  of  Idaho.    March  29,  1912.) 
(Syllahut  iy  the  Court.) 

h  PHY8ICIAN8  AND  SUBOEONS  (S  3*)— REOtT- 
LATION  OF  PBACTICE  —  STATUTOBY  PbOVI- 
SION. 

Under  the  provisions  of  an  act  approved 
Harch  3,  1899  (Laws  of  1899,  p.  345),  enti- 
tled "An  act  to  regulate  the  practice  of  medi- 
cine aiid  surgery  within  the  state  of  Idaho, 
*  •  •  "  discretionary  power  is  conferred  up- 
on the  board  of  examiners  to  determine  the 
gnestioDS  of  fact  presented  by  an  application 
for  license,  and  the  board  may  either  grant  or 
refuse  a  license  according  to  the  judgment  of 
the  board. 

[Ed.  Note. — For  other  cases,  see  Pliysicians 
and  Sorgeons,  Cent.  Dig.  §  3;   Dec.  Dig.  S  3.*] 

2.  Physicians  and  Surgeons  (5  1*)— Pow- 
er TO  Regulatb  Pkactice— Scope  and  Ex- 
tent. 

The  Legislature  of  this  state  has  the 
power  to  regulate  the  practice  of  medicin»  and 
surgery  within  the  state,  and  in  doing  .so  the 
Legislature  may  require  applicants  to  prac- 
tice medicine  and  surgery  to  pass  an  examina- 
tion under  the  supervision  of  an  examining 
board,  and  such  board  may  be  given  power  to 
determine  the  qualifications  of  the  applicant 
to  receive  a  license,  and  the  action  of  such 
board  may  .be  reviewed  only  in  the  manner 
and  for  the  purpose  provided  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  $  1;   Dec.  Dig.  §  1.*] 

3.  Physicians  and  Suboeons  (§  4*)— Li- 
cense TO  Pkactice— Statb  Boabd  of  Ex- 

AUINEBS. 

In  determining  the  qualification  of  an  ap- 
plicant for  license  to  practice  medicine,  with- 
out examination,  as  provided  by  section  1342, 
Rev.  Codes,  as  amended  by  Laws  1909,  p.  192, 
the  State  fioard  of  Examiners  is  required  to 
<ietermine  the  following  questions  of  fact: 
First,  that  the  applicant  has  been  licensed  to 
practice  medicine  by  a  similar  board  of  an- 
other state;  that  is,  whether  the  applicant  has 
been  licensed  and  whether  it  was  tiy  a  board 
similar  to  the  examining  board  of  this  state. 
Second,  that  the  applicant  holds  a  certificate 
of  registration  showing  that  an  examination 
has  been  made  by  a  proper  board  of  any  state 
in  which  an  average  £rade  of  not  less  than 
80  per  cent,  was  awarded  to  the  holder  there- 
of. Third,  that  _  the  applicant  was  the  legal 
possessor  of  a  diploma  from  a  medical  college 
in  good  standing  in  any  such  state,  which  said 
diploma  may  be  accepted  in  lieu  of  an  exam- 
ination as  evidence  of  qualification.  Fourth, 
that  the  scope  of  the  examination  was  not  less 
than  prescribed  iu  this  state. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §  4;  Dec.  Dig.  J  4.*] 

4.  Pmtsicians  and  Surgeons  (5  5*)— Li- 
censes— State  Board  of  Examiners. 

In  determining  the  questions  of  fact  pre- 
sented to  the  state  board  upon  application  for 
a  license  to  practice  medicine  and  surgery 
within  the  state  without  examination,  the 
board  is  not  in  any  way  limited  to  any  partic- 
ular character  or  kind  of  proof,  but  are  pos- 
sessed with  power  to  determine  such  ques- 
tions hy  such  evidence  as  will  satisfy  the 
minds  of  the  members  of  the  board  as  to 
whether  the  applicant  for  license  is  qualified 
as  required  by  law  and  the  rules  of  the  board. 
[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §  6;   Dec.  Dig.  §  5.*] 


5.  Physicians  and  Svrobons  '  (|  5*)— Li-' 
cense — Board  of  Medioax  Exaiiinkbs — 
Review  of  Decisions. 

The  statute  regulating  the  practice  of 
medicine  and  surgery  within  the  state  of  Idaho 
is  intended  for  the  common  good  of  the  people 
of  the  state  and  is  clearly  within  the  police 
power  of  the  state.  The  determination  of  the 
questions  of  fact  required  to  be  established  by 
the  applicant  for  license  may  be  reviewed  in 
the  manner  prescribed  by  the  statute,  and,  if 
the  applicant  has  been  deprived  of  any  legal 
right,  It  may  be  corrected  by  the  courts  of 
the  state;  but  the  court  will  not  interfere 
with  or  disturb  the  discretionary  power  con- 
ferred upon  the  state  board. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §  5;   Dec  Dig.  $  5.*] 

(Additional  Sylhihug  hy  Editorial  Btaff.) 

6.  Physicians  and  Scboeons  (J  3*)— Power 
TO  Regulate  Pbaoticb— "May." 

In  Rev.  Codes,  $  1342,  as  amended  by 
Lav?s  1909,  p.  192,  providing  that  the  board  of 
medical  examiners  may,  either  with  or  with-- 
out  examination,  grant  a  license  to  any  phy^ 
sician  licensed  to  practice  by  a  similar  board 
of  any  other  state,  who  holds  a  certificate  of 
registration  showing  that  an  examination  has 
been  made  by  the  proper  board  of  any  state 
in  which  an  average  grade  of  not  less  than  80 
per  cent,  was  awarded,  and  who  is  the  holder 
of  a  diploma  from  a  medical  college  in  good 
standing,  the  word  "may"  is  not  to  be  con- 
strued as  equivalent  to  "must." 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  i  3;   Dec.  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4418-4447;    vol.  8,  p.  7719.] 

Original  action  by  Clark  A,  Barton  against 
J.  F.  Schmershall  and  others,  constitnting 
the  State  Board  of  Medical  Examiners. 
Writ  denied. 

Richards  &  Haga,  for  plaintiff.  D.  C.  Mc- 
Dougall,  Atty.  Gen.,  j;  H.  Peterson,  Asst. 
Atty.  Gen.,  and  Sullivan  &  Sullivan,  for  de- 
fendants. 


STEWART,  C.  J.  This  is  an  original  ap- 
plication for  a  writ  of  mandate.  The  peti- 
tion alleges  that  the  defendants  constitute 
the  State  Board  of  Medical  Examiners  of  the 
state  of  Idaho;  that  on  the  4th  day  of  Oc- 
tober, 1911,  the  plaintiff  made  application 
to  the  defendant  board  for  a  license  to  prac- 
tice medicine  within  the  state  of  Idaho ;  that 
such  application  was  made  under  the  pro- 
visions of  section  1342  of  the  Rev.  Codes,  as 
amended  by  Sess.  Laws,  1909,  p.  192;  that 
with  plaintiff's  application  for  admission  he 
also  transmitted  his  diploma  from  the  Ben- 
nett Medicine  College  at  Chicago,  III.,  a 
medical  college  In  good  standing  in  the  state 
of  Illinois;  that  said  diploma  shows  that 
at  the  time  of  such  examination  the  appli- 
cant was  the  holder  of  said  diploma;  that 
the  applicant  also  furnished  with  said  di- 
ploma a  certificate  showing  that  an  exam- 
ioatlon  of  the  applicant  had  been  made  by 
the  proper  board,  to  wit,  the  Eclectic  Medical 
Board  of  Examiners  of  the  State  of  Arkan- 
sas, on  the  9th  and  12th  days  Inclusive  of 
May,  1911,  In  which  examination  an  average 
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grade  of  85.5  per  cent  was  awarded  to  the 
applicant;  that  accompanying  such  applica- 
tion was  the  license  of  the  applicant  to  prac- 
tice medicine,  duly  issued  to  the  applicant 
under  such  examination  by  the  Eclectic 
Board  of  the  State  of  Arkansas;  that  the 
applicant  in  transmitting  said  diploma  ac- 
companied the  same  by  his  affidavit  setting 
forth  that  such  diploma  was  genuine,  and 
that  the  applicant  was  the  possessor  of  said 
diploma,  and  the  person  named  therein,  and 
that  the  same  was  procured  by  the  appli- 
cant after  pursuing  the  regular  course  of 
study  and  examination  In  said  institution, 
and  that  he  was  a  citizen  of  the  United 
States;  that  he  supported  his  said  allega- 
tion with  proof  of  his  good  moral  character, 
and  accompanied  the  application  with  $25  In 
lawful  money  of  the  United  States ;  that  such 
application  was  rejected  by  the  defendants 
acting  as  the  State  Board  of  Medical  Ex- 
aminers of  the  State  of  Idaho ;  that  the  ex- 
tent and  scope  of  the  examination  taken  by 
the  applicant  before  the  Eclectic  State  Med- 
ical Board  of  Examiners  of  the  State  of  Ar- 
kansas on  the  9th  and  12th  days  of  May, 
1911,  was  of  the  same  scope  and  covered  the 
same  subjects  included  In  the  examination  re- 
quired of  physicians  applying  for  a  license 
to  practice  medicine  within  the  state  of  Ida- 
ho, under  the  provisions  of  section  1342,  Rev. 
Codes  of  Idaho,  as  amended  by  the  tenth 
session  of  the  Legislature  of  the  state  of  Ida- 
ho (Sess.  Laws  1909,  p.  192) ;  that  he  Is  en- 
titled to  a  license  under  said  applicati3n; 
and  that  he  has  no  plain,  speedy,  and  ade- 
quite  remedy  In  the  ordinary  course  of  law. 
To  this  complaint  a  motion  to  quash  was 
made  by  the  defendants  upon  the  ground 
that  the  application  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  nor 
entitle  the  petitioner  to  the  relief  asked  for, 
nor  any  relief  whatever. 

The  question  arising  upon' the  petition  and 
motion  Involves  the  construction  of  section 
1342  of  the  Rev.  Codes,  as  amended  by  the 
Legislature  (Laws  of  1909,  p.  192).  This  sec- 
tion Is  as  follows:  "Said  board  shall  have 
the  authority  to  prescribe  and  establish  all 
needful  rules,  regulations  and  by-laws  not 
inconsistent  with  the  laws  of  this  state  or 
the  United  States  to  carry  Into  effect  the 
provisions  of  this  chapter,  and  said  board 
may,  either  with  or  without  examination 
grant  a  license  to  any  physician  licensed  to 
practice  by  a  similar  board  of  any  other  state 
and  who  holds  a  certificate  of  registration 
showing  that  an  examination  has  been  made 
by  the  proper  board  of  any  state  in  which 
an  average  grade  of  not  less  than  eighty  per 
cent,  was  awarded  to  the  holder  thereof,  the 
said  applicant  and  holder  of  such  certlQcate 
having  been  at  the  time  of  said  examination 
the  legal  possessor  of  a  diploma  from  a  medi- 
cal college  In  good  standing  in  any  such  state 
which  said  diploma  may  be  accepted  in  lieu 
of  an  examination  as  evidence  of  quallflca- 
In  case  the  scope  of  said  examination 


was  less  than  that  prescribed  by  this  state, 
the  applicant  may  be  required  to  submit  to 
an  examination  in  such  subjects  as  have  not 
been  covered." 

[1]  The  foregoing  section  of  the  Rev. 
Codes,  before  the  amendment  was  made  in 
1909,  was  a  part  of  an  act  approved  March 
3,  1899,  entitled  "An  act  to  regulate  the  prac- 
tice of  medicine  and  surgery  within  the  state 
of  Idaho  and  providing  penalties  for  the  vio- 
lations of  this  act,  and  the  repeal  of  all  oth- 
er acts  In  relation  thereto."  Laws  1899,  p. 
345.  By  the  provisions  of  section  6  of  this 
act  (Rev.  Codes,  {  1346)  it  is  provided:  "Aft- 
er the  passage  of  this  act,  every  person,  ex- 
cept as  hereinafter  provided,  desiring  to 
commence  the  practice  of  medicine  and  sur- 
gery, or  either  of  them,  within  the  state 
shall,  immediately  and  prior  to  commencing 
the  same,  make  a  written  application  to  the 
state  medical  examination  board,  upon  suit- 
able prepared  blanks,  to  be  furnished  by  the 
board,  for  a  license  so  to  do.  The  applicant 
shall  transmit  with  said  application  his  or 
her  diploma  together  with  an  affidavit  set- 
ting forth  that  said  diploma  is  genuine  and 
that  the  applicant  is  the  rightful  possessor 
thereof  and  the  identical  person  named  there- 
in, and  that  the  same  was  obtained  by  pur- 
suing the  regular  course  of  study  or  exam- 
ination in  said  institution,  and  setting  forth 
that  he  or  she  is  a  citizen  of  the  United 
States,  or  has  declared  their  intention  of  be- 
coming such.  If  the  said  diploma  has  been 
Issued  by  a  reputable  College  of  medicine  in 
good  standing,  said  applicant  shall  be  eligi- 
ble to  examination."  Then  follow  the  re- 
quirements as  to  the  examination,  and  then 
it  provides:  "No  applicant  for  license  shall 
be  allowed  to  practice  medicine  and  surgery 
or  either  of  them  until  such  license  shall 
have  been  granted."  Section  10  of  the  act 
(Rev.  Codes,  §  1350)  provides  that  the  prac- 
ticing of  medicine  and  surgery  within  the 
state  without  having  obtained  a  license  is  a 
misdemeanor,  and  the  penalty  to  be  inflict- 
ed upon  conviction.  When,  therefore,  the 
amendment  to  section  2  of  the  act  of  1899 
was  made  as  herein  above  set  forth,  the  law 
required  that  all  persons  intending  to  prac- 
tice medicine  should  procure  a  license  from 
the  state  board  with  certain  exceptions  pro- 
vided in  the  act  and  granted  power  to  the 
State  Board  of  Examiners  to  hold  examina- 
tions and  determine  the  sufficiency  of  the 
application  and  the  qualification  of  the  ap- 
plicant 

It  is  the  contention  of  counsel  for  plain- 
tiff that  the  foregoing  section  of  the  statute 
grants  to  the  defendant  board  power  to  is- 
sue a  license  upon  the  petitioner  complying 
with  the  terms  of  this  section,  and  -  where 
application  is  made  to  the  state  board  for 
such  license,  and  the  applicant  complies  with 
the  statute,  it  is  the  duty  of  the  board  to 
issue  the  license,  and  that  such  statute  is 
mandatory.  Counsel  also  argue  that  a  per- 
son who  makes  application  for  a  license  and 
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presents  to  the  board  an  affidavit  showing: 

(1)  That  he  has  been  granted  a  license  to 
practice  by  a  stmilar  board  of  another  state ; 

(2)  that  he  holds  a  certificate  of  registration 
showing  that  an  examination  has  been  made 
by  the  proper  board  of  another  state  In 
which  an  average  grade  of  not  less  than  80 
per  cent  was  awarded  to  the  applicant;  (3) 
that  the  applicant  at  the  time  of  said  ex- 
amination was  the  legal  possessor  of  a  diplo- 
ma from  a  medical  college  in  good  standing 
in  any  sach  state,  which  said  diploma  may 
be  accepted  in  lieu  of  an  examination  as 
evidence  of  qualification;  (4)  that  the  scope 
of  the  examination  in  soch  other  state  was 
not  less  than  that  prescribed  by  this  state — 
Is  entitled  to  a  license  as  a  matter  of  right, 
and  that  the  board  has  no  discretion  In  re- 
fusing such  license.  While  counsel  for  de- 
fendants contend  that  under  the  powers 
granted  by  such  statute  the  board  is  given 
the  right  to  choose  between  two  methods: 
First,  ttiat  they  are  authorized  to  issue  a  li- 
cense after  the  applicant  has  taken  an  ex- 
amination such  as  is  prescribed  by  the  board; 
and,  second,  to  grant  such  license  without 
an  examination  upon  the  applicant  present- 
lot;  to  the  board  a  license  issued  by  a  simi- 
lar board  of  any  other  state,  and  who  holds 
«  certificate  of  registration  showing  that  an 
examination  has  been  made  by  the  proper 
board  of  such  state.  In  which  an  average 
grade  of  not  less  than  80  per  cent,  was 
awarded  to  the  holder  thereof,  said  applicant 
and  holder  of  said  certificate  having  been 
at  the  time  of  said  examination  a  legal  pos- 
sessor of  a  diploma  from  a  medical  college 
in  good  standing  In  any  such  state,  which 
said  diploma  may  be  accepted  in  lieu  of  an 
examination  as  evidence  of  qualiflcation.  In 
case  the  scope  of  said  examination  was  less 
than  that  prescribed  by  this  state,  the  ap- 
plicant may  be  required  to  submit  to  an  ex- 
amination in  such  subjects  ns  have  not  been 
covered. 

The  power  thus  conferred  upon  the  board 
of  medical  examiners  has  been  considered 
by  this  court  in  a  number  of  instances,  and 
In  each  of  which  this  court  has  held  that  the 
statute  conferred  discretionary  power  and 
Judgment  upon  the  board  in  determining  the 
questions  of  fact  presented  by  the  applica- 
tion, and  also  the  qualification  of  the  appli- 
cant from  his  examination,  and  they  might 
either  grant  or  refuse  a  license  according  to 
the  Judgment  of  the  board.  In  the  case  of 
Raaf  ▼.  State  Board,  etc.,  11  Idaho,  717,  84 
Pac.  33,  In  discussing  thia  question,  this 
court  said :  "If  the  board  should  fall  to  act 
when  It  is  their  duty  to  act,  the  courts  are 
open  to  enforce  action.  If  they  act  without 
Jurisdiction,  the  courts  are  open  to  Inquire 
Into  and  review  the  authority  tbey  assumed 
to  exercise.  The  court  cannot,  however,  un- 
der our  medical  law,  be  converted  into  a 
board  for  the  examination  of  applicants  for 
a  license  to  practice  medicine  or  surgery." 
In  other  words,  where  the  statute  requires  an 


examination  of  an  applicant,  the  statute 
also  confers  power  upon  the  board  to  deter- 
mine the  qualifications  of  the  applicant  and 
whether  the  examination  shows  the  appli- 
cant to  be  qualified  under  the  statute. 

[2]  In  the  case  of  In  re  L.  F.  Inman,  8 
Idaho,  398,  69  Pac.  120,  fhls  court,  in  dis- 
cussing the  act  of  1899,  says:  "It  is  argued 
on  behalf  of  the  petitioner,  too,  that  no  one, 
under  the  provisions  of  the  act  in  question, 
can  take  the  examination  and  acquire  li- 
cense who  is  not  a  graduate  of  a  reputable 
college  of  medldne  in  good  standing;  and 
that  the  board  is  made  the  judge  of  what  Is 
a  reputable  school  of  medicine,  and  therefore 
vested  with  judicial  power,  in  contravention 
of  the  provisions  of  our  Constitution.  We 
think  that  the  provisions  complained  of  are 
reasonable  and  a  proper' exercise  of  the  po- 
lice power  of  the  state.  Similar  legislatlye 
acts  have  so  often  been  held  to  be  a  prop- 
er exercise  of  the  police  power  of  the  state 
as  to  make  citation  of  authority  upon  this 
question  almost  unnecessary.  It  has  often 
been  held  that  it  is  competent  for  the  Leg- 
islature to  provide  for  a  board  who  shall 
pass  upon  the  competency  of  applicants  to 
practice  medicine  and  surgery.  The  vesting 
of  such  power  In  the  board  does  not  grant 
to  It  such  judicial  power  as  renders  the  act 
objectionable  under  the  provisions  of  section 
2  of  article  5  of  our  Constitution." 

Upon  these  authorities,  there  is  no  question 
as  to  the  power  of  the  Legislature  to  regulate 
the  practice  of  medicine  and  surgery  within 
the  state  of  Idaho,  and  in  so  doing  the  Leg- 
islature required  applicants  to  practice  med- 
icine and  surgery  to  pass  an  examlnatoln 
under  the  supervision  of  an  examining  board, 
and  such  board  may  be  given  power  to  de- 
termine the  qualifications  of  the  applicant 
to  receive  a  license,  and  the  action  of  such 
board  may  be  reviewed  only  in  the  manner 
and  for  the  purpose  provided  by  the  statute. 
Under  this  rule  of  construction  there  could 
seem  to  be  no  doubt  as  to  the  authority  of 
the  Legislature  of  the  state  to  legislate  in 
the  manner  provided  In  the  amendment  to 
section  1342. 

[3]  Under  the  provisions  of  section  1342 
of  the  Rev.  Codes,  the  Legislature  grants 
power  to  the  board  of  examiners  to  deter- 
mine the  qualification  of  applicants  to  prac- 
tice medicine:  First,  by  examination;  sec- 
ond, without  examination  upon  the  appli- 
cant presenting  to  the  board  satisfactory 
proof  of  the  existence  of  certain  facts  with 
reference  to  the  qualification  of  the  applicant- 
When  application  is  made  for  license  without 
examination,  certain  questions  of  fact  are 
to  be  determined,  as  follows:  First,  that  the 
applicant  has  been  licensed  to  practice  medi- 
cine by  a  similar  board  of  another  state; 
that  is,  whether  the  applicant  has  been  li- 
censed, and  whether  It  was  by  a  board  simi- 
lar to  the  examining  board  of  this  state. 
Second,  that  the  applicant  holds  a  certificate 
of  registration  showing  that  an  examination 
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bas  been  made  hj  the  proper  board  ot  any 
state  In  which  an  average  grade  of  not  less 
than  80  per  cent  was  awarded  to  the  hold- 
er thereof.  Third,  that  the  applicant  was 
the  legal  possessor  at  a  diploma  from  a  med- 
ical college  In  good  standing  In  any  such 
state,  which  said  diploma  may  be  accepted 
In  lieu  of  an  examination  as  evidence  of 
qualification.  Fourth,  that  the  scope  of  such 
examination  was  not  less  than  prescribed  in 
this  state. 

[4]  In  determining  these  qnestions  of  fact, 
the  board  Is  not  required  to  accept  the  state- 
ment of  the  applicant  or  his  affidavit  as  con- 
clusive proof  that  the  board  of  any  other 
state  was  In  fact  a  similar  board  to  the 
board  of  examiners  of  this  state,  or  that  the 
applicant  holds  a  certificate  of  registration 
showing  that  an  examination  has  been  made 
by  the  proper  board  of  any  bther  state  In 
which  an  average  grade  of  not  less  than  80 
per  cent  was  awarded  to  the  holder  there- 
of, or  that  the  examination  given  him  in  an- 
other state  was  similar  In  scope  to  that  con- 
ducted by  the  board  of  this  state,  or  that 
the  applicant  was  the  legal  possessor  of  a 
diploma  from  a  medical  college  In  good  stand- 
ing in  any  such  state,  or  that  the  board  is- 
suing to  him  a  certificate  In  another  state 
accepted  the  diploma  from  the  Bennett  Medi- 
cine College  of  Chicago,  111.,  as  a  medical 
college  in  good  standing  in  that  state  and 
In  lieu  of  an  examinatiou. 

The  statute  does  not  in  any  way  limit  the 
medical  board  In  determining  the  qualifica- 
tion of  an  applicant  to  any  particular  char- 
acter or  kind  of  proof,  and  the  board  are 
possessed  with  power  to  determine  these 
questions  upon  such  evidence  as  will  satis- 
fy their  minds  as  to  whether  or  not  the 
applicant  for  license  is  qualified  as  requir- 
ed by  the  law  and  the  rules  of  the  board. 
When  the  defendants  in  this  case  acted  upon 
the  application  of  the  plaintiff,  the  platntUf 
did  not  show  by  his  application,  except  by 
his  own  mere  statement,  that  tihe  Bennett 
Medicine  College  of  Chicago  was  a  medical 
college  In  good  standing  in  either  the  state 
of  Illinois  or  the  state  of  Arkansas;  nei- 
ther did  be  show,  except  by  bis  own  state- 
ment what  the  law  of  the  state  of  Arkan- 
sas is  with  reference  to  the  powers  and  du- 
ties of  the  State  Board  of  Medical  Exam- 
iners of  that  state,  and  the  nature  and 
character  of  the  examination  by  them'  made 
of  an  applicant  for  license  to  practice  medi- 
cine In  that  state,  in  order  that  the  state 
board  of  this  state  might  be  able  to  deter- 
mine whether  the  examining  board  of  that 
state  was  similar  to  the  examining  board  of 
this  state.  It  Is  barely  possible  that  the 
State  Board  pf  Examiners,  under  their  du- 
ties as  such,  may  have  ascertained  from 
reliable  and  satisfactory  Information  the 
standing  of  the  Bennett  Medicine  College  of 
Chicago,  and  also  as  to  the  scope  and  extent 
of  the  statutory  regulations  in  the  state  of 
"■nsas,  and  upon  such  facts  were  advised 


and  had  knowledge  that  the  laws  of  this 
state  were  not  compUed  with  and  the  stand- 
ard required  by  the  statute  was  not  shown 
by  the  applicant  to  be  of  that  standard 
which  would  qualify  him  to  practice  medi- 
cine and  surgery  within  the  state  of  Idaho, 
and  by  reason  of  this  fact  determined  the 
applicant's  qualification  adversely  to  him. 

[5]  In  enacting  a  law  regulating  the  prac- 
tice of  medicine  and  surgery  within  the 
state,  the  Iieglslature  had  in  mind  the  pro- 
tection of  the  people  of  the  state  against 
those  not  qualified  for  such  service.  The 
board  under  the  provisions  of  the  law  are 
required  to  be  graduates  of  reputable  med- 
ical colleges  In  good  standing,  and  leartted 
and  skilled  In  the  theory  and  practice  of 
medicine  and  surgery  and  of  good  moral 
repute.  The  Legislature  could  not  have  se- 
lected a  tribunal  or  board  who  could  be 
more  skilled  or  better  qualified  than  a  board 
composed  of  persons  qualified  in  the  man- 
ner prescribed  by  the  statute.  This  t)oard  la 
further  required  to  be  appointed  from  dif- 
ferent schools  of  medicine,  and  not  less  than 
three  schools  of  medicine  should  be  repre- 
sented in  said  board.  Possessing  these  qual- 
ifications. It  would  seem  that  the  Le^Ia- 
ture  Intended  to  confer  upon  this  board  the 
power  and  authority  to  determine  the  quali- 
fications of  persons  applying  for  license  to 
practice  medicine  and  surgery  in  this  state, 
and  we  know  of  no  tribunal  which  would  be 
better  qualified  to  determine  the  question  as 
to  the  qualifications  of  an  applicant  than 
those  specially  educated  and  skilled  along 
the  lines  required  by  the  statute. 

To  sustain  the  position  of  the  plaintiff  In 
this  case  would  mean  that  upon  an  applicant 
for  license  making  oath  that  the  examination 
given  him  in  another  state  was  by  a  similar 
board  and  was  similar  in  scope  to  that  re- 
quired by  the  law  and  the  rules  of  the  board 
of  this  state,  and  that  the  medical  college 
from  which  he  had  received  his  diploma 
was  a  medical  college  in  good  standing  In 
the  state  from  which  he  had  received  his 
certificate  of  registration,  the  board  would 
have  no  discretion  in  the  matter,  and  would 
virtually  hold  that  the  opinion  of  the  appli- 
cant upon  such  questions  was  superior  to 
tlut  of  the  board  of  examiners  of  this  state, 
and  that  the  provisions  of  the  statute  made 
It  mandatory  of  the  board  to  act  upon  such 
application  and  issue  such  license,  notwith- 
standing the  fact  that  the  board  were  satis- 
fled  from  evidence  and  knowledge  they  pos- 
sessed thiat  the  applicant  had  not  been  ex- 
amined by  a  board  similar  in  power  or  au- 
thority and  undfr  the  same  requirements  as 
those  prescribed  by  the  laws  of  this  state, 
and  that  the  medical  college  from  which  the 
applicant  holds  a  diploma  was  a  medical  col- 
lege not  in  good  standing  in  the  state  from 
which  the  applicant  had  received  bis  cer- 
tificate. 

Section  1346  of  the  Rev.  Codes  provides: 
"All  applicants  shall  be  examined  in  the  ap- 
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piled  branches  of  the  theory  and  practice  of 
medicine  and  surgery  or  either  of  them,  as 
those  branches  are  taught  In  the  reputable 
chartered  schools  of  the  system  of  medicine 
to  which  the  applicant  belongs  and  wUch 
the  applicant  Intends  to  practice,  and  such 
examination  shall  in  all  cases  include  anat- 
omy, physiology,  pathology,  diagnosis,  hygi- 
ene, chemistry,  histology  and  taxicology. 
•  •  •  "  If  the  examining  board  has  no  dis- 
cretion In  issuing  snch  licenses  then  the  board 
would  be  required  to  act  and  issue  a  license 
to  an  applicaut  who  had  not  in  fact  passed 
the  examination  required  by  the  aiwve  sec- 
tion of  the  statute,  and  the  same  would  also 
be  tme  with  reference  to  the  diploma  and 
the  standing  of  the  medical  college  Issuing 
the  same.  In  the  case  of  In  re  L.  F.  Inman, 
supra,  this  court  held  that  it  was  within  the 
discretion  of  the  board  of  examiners  to  de- 
termine the  standing  of  the  medical  college 
from  which  an  applicant  had  received  a  di- 
ploma. 

[•]  Counsel  for  plaintiff,  however,  very 
strenuously  argue  In  this  case  that  the  Legis- 
lature intended  that  the  word  "may,"  after 
the  words  "said  board,"  In  line  5,  should  read 
"must,"  and*  that  the  defendant  board  must 
Krent  a  license  with  examination  only  in 
the  branches  not  covered  by  the  examination 
held  in  another  state,  and  that  the  board 
must  grant  a  license  without  examination  If 
the  scope  of  such  examination  in  another 
state  was  not  less  than  prescribed  by  this 
state.  We  are  unable  to  agree  with  this  con- 
tention, and  we  see  no  reason  why  such  con- 
clasion  of  the  intent  of  the  Legislature-should 
be  reached  either  from  the  purpose  of  the 
act  or  its  language,  and  to  do  so  would  be  to 
practically  annul  the  power  of  the  Legisla- 
ture to  regulate  the  practice  of  medicine 
within  the  state.  Many  authorities  are  cited 
by  counsel  for  plaindfC  with  reference  to 
whether  the  word  "may"  in  a  statute  Is  to  be 
coDstmed  as  mandatory,  and  such  authori- 
ties are  recognized  as  stating  the  law  upon 
this  question;  but,  as  we  understand,  the 
construction  to  be  applied  to  this  statute  is 
that  "statutes  will  be  construed  with  a  view 
to  ascertain  the  intent  of  the  lawmaking 
power  and  to  give  force  and  meaning  to  the 
language  used."  Idaho  Mutual  Co-op.,  etc., 
Co.  V.  Myer,  10  Idaho,  294,  77  Pac.  628;  State 
v.  Knowles,  90  Md.  646,  45  Atl.  877,  49  L. 
R.  A  697. 

In  the  case  of  Kemble  r.  McPhalU,  128  Cal. 
444.  60  Pac.  1092,  the  Supreme  Court  of 
California,  after  noting  the  general  rule  laid 
down  In  Am.  &  Eng.  Ency.  of  Law,  vol.  14,  p. 
78,  said:  "Tested  by  the  foregoing  rule,  we 
we  nothing  whatever  in  this  act  to  demand 
any  unusual  interpretation  of  the  word.  We 
do  not  see  that  it  is  at  all  necessary.  In  order 
to  give  effect  to  the  clear  policy  and  intention 
of  the  Legislature  In  enacting  this  statute, 
that  it  should  be  construed  in  a  mandatory 
•ense.  We  cannot  see  that  the  legislative 
latent  was  to  Impose  a  duty  upon  the  board 


of  education  of  granting  certificates  under 
the  aforesaid  circumstances,  but  it  is  rather 
made  quite  plain  that  it  was  the  Intention 
of  the  Legislature  to  extend  to  the  board  a 
privilege  or  discretionary  power  as  to  the  is- 
suance of  this  class  of  certificates.  Neither 
do  we  see  that  the  public  is  interested,  or 
has  any  claim  in  the  matter,  or  that  third 
persons  have  a  claim  de  Jure  to  demand  an- 
exercise  of  the  power."  The  rule  thus  an- 
nounced is  clearly  applicable  to  the  case  now 
under  consideration.  No  unusual  Interpreta- 
tion should  be  permitted  or  is  required  in 
this  case  to  give  force  to  the  clear  policy  and 
Intent  of  the .  Leglslatnre  in  enacting  this 
statute.  The  statute  was  Intended  to  re- 
quire a  certain  standard  of  proficiency  and 
skin  In  order  to  qualify  an  applicant  to  prac- 
tice medicine  and  surgery  within  the  state, 
and  to  grant  to  the  board  of  examiners  the 
power  to  determine  the  proficiency  and  skill 
of  the  applicant  This  statute  is  intended 
for  the  common  good  of  the  people  of  the 
state,  and  is  clearly  within  the  police  power 
of  the  state.  The  determination  of  the  ques- 
tions of  fact  required  to  be  established  by  an 
applicant  for  license  to  practice  medicine  and 
surgery  within  this  state  may  be  reviewed  in 
the  manner  prescribed  by  the  statute,  and, 
if  the  applicant  has  been  deprived  of  any  le- 
gal right,  It  may  be  corrected  by  the  courts 
of  the  state ;  but  the  court  will  not  Interfere 
or  disturb  the  discretionary  power  conferred 
upon  the  board. 

The  motion  to  quash  the  writ  is  sustained. 
Costs  awarded  to  the  defendants. 

SULLIVAN,  J.  (concurring  In  the  conclu- 
sion). Under  the  motion  to  quash,  which  Is  . 
In  effect  the  general  demurrer  and  so  con- 
ceded by  all  parties,  the  board  admits  the 
truthfulness  of  each  of  the  allegations  con- 
tained In  the  application.  No  question  is 
raised  as  to  whether  the  board  has  power  to 
hear  evidence  In  regard  to  any  of  the  facts 
required  to  be  shown  in  an  application  like 
the  one  at  bar.  Under  the  provisions  of 
Sess.  Laws  1909,  p.  192,  the  medical  board,  if 
it  desired  to  do  so,  had  the  right  to  deny  any 
of  the  allegations  contained  In  the  petition; 
had  the  right  to  deny  that  the  plaintiff  was 
the  legal  possessor  of  a  diploma  from  a  med- 
ical college  of  good  standing  in  the  state  of 
Illinois  or  that  the  plaintiff  had  passed  the 
required  medical  examination  before  the  med- 
ical board  of  the  state  of  Arkansas,  -and  had 
received  an  average  grade  of  more  than 
80  per  cent,  by  said  board.  But  those  ques- 
tions are  not  Involved  here;  the  board 
having  admitted  all  of  the  facts  stated  in 
the  petition  or  complaint.  The  only  question 
presented  Is  whether  said  provision  of  the 
statute,  to  wit,  that  said  board  may  "either 
with  or  without  an  examination  grant  a  li- 
cense," etc.,  is  mandatory  under  the  facts  of 
this  case,  or  whether  the  board  has  the  legal 
discretion  to  require  the  applicant  to  pass  an 
examination  in  this  state.    It  is  clear  to  me 
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that  said  statute  Is  not  mandatory,  and  that 
It  Is  left  to  the  legal  discretion  of  the  medical 
board  to  determine  whether  the  applicant 
shall  be  licensed  to  practice  medicine  without 
an  examination  or  may  l>e  required  to  pass 
an  examination  before  issuing  to  him  such 
license. 

AILSHIB,  J.  (concurring).  The  only  ques- 
tion presented  here  is:  Can  the  medical 
board  require  an  applicant  to  pass  an  exam- 
ination where  he  holds  a  license  from  a  med- 
ical board  of  another  state  where  the  board 
of  such  other  state  required  an  examination 
on  all  the  subjects  required  by  the  board  of 
this  state,  and  the  applicant  was  awarded 
an  average  grade  of  not  less  than  80  per 
cent,  and  has  in  all  other  respects  complied 
with  the  requirements  of  the  statute?  The 
question  should  be  answered  In  the  affirma- 
tive, and  the  writ  denied.  The  statute  con- 
fers a  discretion  on  the  board. 


(52  Colo.  292) 

McGregor  v.  mcgregor. 

(Supreme  Court  of   Colorado.     Jan.  8,  1912. 
Rehearing  Denied  April  1,  1912.) 

1.  DiVOBCB       (§      331*)— AUMONT— Enforce- 

HENT  OP  Decbee— Modification  of  Judg- 
ment OB  Decbee. 

Where  the  court  by  the  law  of  the  state 
in  which  a  decree  for  alimony  was  rendered, 
had  authority  to  amiul  or  modify  the  decree 
for  alimony  as  to  past-due  installments,  the 
party  in  whose  favor  such  decree  was  render- 
ed has  no  vested  right  in  such  installments: 
but,  if  the  court  rendering;  the  decree  has  no 
such  power,  the  party  for  whom  the  decree  is 
rendered  has  a  vested  right  in  the  past-due  in- 
stallments which  is  within  the  full  faith  and 
credit  clause  of  the  federal  Constitution  (arti- 
cle 4,  I  1). 

[Ed.   Note. — For   other  cases,    see    Divorce, 
Cent.  Dig.  §S  841,  842;   Dec.  Dig.  §  331.*] 

2.  DivoBCE  (§  245*)— Alimony— Modifica- 
tion AS  TO  Fast-Due  Installments— Pow- 
EB8  of  Coubt. 

Civ.  Code  Cal.  {  139,  provides  that,  on 
granting  a  divorce  for  an  offense  of  the  hus- 
band, the  court  may  make  suitable  allowance  to 
the  wife  for  her  support  during  her  life  or  for 
a  shorter  term,  and  may,  from  time  to  time, 
modify  its  orders  in  those  respects,  and  sec- 
tion 138  provides  that  the  court  may  at  any 
time  vacate  or  modify  its  directions  as  to  the 
custody  of  children.  Held  that,  in  the  absence 
of  a  clearly  expressed  intention  to  confer  such 
power,  every  reasonable  implication  was 
against  the  existence  of  power  to  annul  or 
modify  the  decree  as  to  past-due  installments, 
and  that  there  was  no  anthoritf  in  the  Code 
provisions  which  expressly  or  impliedly  con- 
ferred such  powers;  the  only  power,  as  evi- 
denced by  the  decisions  of  the  courts,  being 
to  modify  the  decree  prospectively. 

[Ed.   Note. — For    other   cases,    see    Divorce, 
Cent.  Dig.  §S  691-095;   Dec.  Dig.  §  245.*] 

3.  DivoBCE  (8  331*)— Motion  to  Vacate  — 
Gbottnds. 

Where  defendant  in  an  action  to  enforce 
a  judgment  of  the  state  of  California  for  past- 
due  installments  of  alimony  went  to  trial  with- 
out requesting  any  time  to  obtain  a  copy  of  an 
alleged  modifying  order  of  that  court,  and  did 
not  show  that  he  was  unable  to  produce  it  at 


that  time,  his  petition  to  vacate  a  judgment 
against  him  in  which  he  sets  up  the  alleged 
modifying  order  relieving  him  from  the  pay- 
ment of  further  alimony  was  properly  denied. 
[E!d.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  841,  842;   Dec  Dig.  fi  331.*] 

En  Banc.  Error  to  County  Court,  City 
and  County  of  Denver;  John  R.  Dixon. 
Judge. 

Action  by  Nellie  McGregor  against  John 
H.  McGregor.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Edwin  N.  Burdlck,  for  plaintift  in  error. 
John  H.  Reddin  and  P.  D.  Connor,  for  defend- 
ant in  error. 

OABBERT,  J.  Defendant  in  error,  plain- 
tiff below,  commenced  an  action  against 
plaintiff  in  error  to  recover  the  sum  of  $790, 
which,  she  claimed,  was  due  and  owing  her 
from  defendant  by  virtue  of  a  judgment 
rendered  in  the  superior  court  of  the  city 
and  county  of  San  Franisco,  in  the  state  of 
California.  In  her  complaint  she  alleged 
that  defendant  commenced  an  action  against 
her  in  the  court  mentioned  to  dissolve  the 
bonds  of  matrimony  then  existing  between 
them;  that  she  appeared  and  filed  her  an- 
swer ;  that  thereafter  such  proceedings  were 
had  that  a  decree  of  divorce  was  entered; 
that  she  was  awarded  the  care  and  custody 
of  their  minor  child,  James,  issue  of  the  mar- 
riage so  dissolved;  that  defendant  was  order- 
ed and  decreed  to  pay  her,  for  the  support 
of  the  child,  the  sum  of  $10  per  month,  tbe 
first  payment  to  be  made  on  the  1st  day, of 
January,  1897,  and  a  similar  payment  on  the 
1st  day  of  each  month  thereafter  until  the 
further  order  of  the  court;  that  the  decree 
and  judgment  has  never  been  changed  or 
modified  in  any  respect;  that,  pursutint  to 
the  decree,  she  received  the  custody  of  the 
minor  child,  and  has  ever  since  had  him  tn 
her  care  and  custody,  and  has  provided  for 
bis  support,  education,  and  maintenance. 
She  then  alleged  that  the  minor  has  reached 
the  age  of  14  years;  that  defendant  made  the 
payments  ordered  by  the  decree  down  to  and 
including  April,  1902,  but  has  failed  to  make 
the  subsequent  payments  thereby  required 
down  to  and  including  November,  1908.  To 
the  complaint  tbe  defendant  filed  a  motion 
for  an  order  requiring  tbe  plaintiff  to  set 
forth  more  specifically  the  decree  made  the 
basis  of  the  action,  as  amended  with  respect 
to  the  payment  of  alimony,  on  May  28,  1905; 
to  set  forth  specifically  the  provisions  of  the 
decree  relating  to  the  care  and  custody  of 
the  minor;  and  to  set  forth  specifically  all 
orders  entered  subsequent  to  the  decree  since 
May,  1904.  This  motion  was  overruled,  and 
tbe  defendant  ruled  to  answer.  By  his  an- 
swer then  filed,  be  set  out  the  decree  hsec 
verba  which  was  made  the  basis  of  plalntiCTs 
cause  of  action,  from  which  It  appears  that 
the  averments  of  her  complaint  with  respect 
to  the  divorce,  custody  of  the  minor  chUd, 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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James,  and  tbe  award  of  $10  per  month  for 
bis  support,  were  true.  By  way  of  an  aflBrm- 
ative  defense  he  alleged  that  on  September 
30.  1904, -the  original  decree  was  modified,  by 
which  modlflcation  it  was  ordered  that  the 
payment  of  $10  per  month  cease  forever.  To 
this  answer  the  plaintiff  replied,  denying  its 
affirmative  averments.  The  trial  of  the  cause 
to  the  court  on  the  issues  thus  Joined  result- 
ed In  a  finding  in  favor  of  plaintiff,  and  a 
Judgment  in  the  sum  of  $700.  Defendant 
has  brought  the  case  here  for  review  on  er- 
ror. 

The  first  point  called  to  our  attention  by 
the  brief  of  counsel  for  defendant  is  that  the 
court  erred  In  overruling  the  motion  noticed. 
From  bis  brief  It  Is  also  claimed  that  a  de- 
murrer was  filed  and  erroneously  overruled,, 
although  the  demurrer  does  not  appear  In 
the  abstract.  Waiving  its  absence,  and  as- 
suming that  it  was  a  general  demurrer  in- 
tended to  raise  the  question  of  whether  or 
not  an  action  could  be  maintained  to  recover 
tbe  past-due  installments  awarded  the  plain- 
tiff by  the  California  decree,  which  Is  made 
the  basis  of  plalntlfTs  action,  the  motion 
and  demurrer,  as  well  as  the  case  upon  Its 
merits,  may  be  considered  together,  for  the 
reason  that  the  only  question  Involved  is 
whether  such  a  decree.  In  so  far  as  It  is  made 
the  basis  of  an  action  to  recover  past-due 
Installments  for  alimony.  Is  within  tbe  pro- 
tection of  the  full  faith  and  credit  clause  of 
the  federal  Constitution.  Section  1,  art  4. 
The  latest  expression  of  the  Supreme  Court 
of  the  united  States  on  this  subject  is  found 
to  Sistare  v.  Sistare,  218  U.  8.  1,  30  Sup.  Ct. 
682,  54  L.  Ed.  906,  28  Xj.  R.  A.  (N.  S.)  1068, 
20  Ann.  Cas.  1061,  where  it  was  held  (quot- 
ing from  tbe  syllabus):  "Past-due  Install- 
ments of  a  Judgment  for  future  alimony  ren- 
dered in  one  state  are  wltbin  the  protection 
of  the  full  faith  and  credit  clause  of  the  fed- 
eral Constitution,  unless  the  right  to  receive 
the  alimony  is  so  discretionary  with  the  court 
rendering  the  decree  that  even  in  the  absence 
of  application  to  modify  the  decree  no  vested 
right  exists." 

[1]  By  this  we  understand  from  an  exami- 
nation of  the  very  carefully  prepared  opin- 
ion of  tbe  court  that  if  by  tbe  law  of  the 
state  in  which  the  decree  for  alimony  was 
rendered  the  court  rendering  It  has  the  au- 
thority to  annul  or  modify  the  decree  for 
alimony  as  to  past-due  installments,  then  the 
party  In  whose  favor  such  decree  is  rendered 
does  not  have  a  vested  right  in  such  Install- 
ments. On  the  other  hand.  If  the  court  ren- 
dering the  decree  does  not  possess  such  pow- 
er, then  the  party  In  whose  favor  such  decree 
is  rendered  has  a  vested  right  In  the  pnst-due 
installments.  The  reason  for  the  distinction 
la  that  In  the  one  case  the  Judgment  Is  in  no 
sense  final,  and  is  not  absolutely  enforce- 
able. In  the  Jurisdiction  where  It  was  pro- 
nounced, since  it  is  subject  to  modification  at 
any  time  by  the  court  rendering  It  with  re- 
spect to  past-due,  as  well  as  future.  Install- 


ments, while,  when  the  power  to  annul  past- 
due  Installments  does  not  exist  they  are  a 
debt  of  record  as  much  as  any  other  Judg- 
ment for  money  Is,  and  are  absolutely  en- 
forceable. 

[2]  The  next  question,  then,  to  determine, 
Is  whether  the  California  court  by  the  law 
of  that  state  possesses  tbe  power  to  annul  or 
modify  the  past-due  installments  which  ac- 
crued by  virtue  of  the  decree  which  Is  made 
the  basis  of  plaintiff's  cause  of  action.  The 
Civil  Code  of  California,  {  139,  is  as  follows: 
"Where  a  divorce  is  granted  for  an  offense  of 
the  husband,  the  court  may  compel  him  to 
provide  for  the  maintenance  of  the  children  of 
the  marriage,  and  to  make  such  suitable  al- 
lowance to  the  wife  for  her  support  during 
her  life,  or  for  a  shorter  period,  as  the  court 
may  deem  Just,  having  regard  to  the  circum- 
stances of  the  parties  respectively,  and  the 
court  may,  from  time  to  time,  modify  Its  or- 
ders in  tiiese  respects."  Section  138  of  the 
Code  also  provides:  "In  an  action  for  di- 
vorce the  court  may,  before  or  after  Judg- 
ment, give  such  direction  for  the  custody, 
care  and  education  of  the  children  of  the  mar- 
riage as  may  seem  necessary  or  proper,  and 
may  at  any  time  vacate  or  modify  the  same." 
There  Is  nothing  in  either  of  these  sections 
which  expressly  or  impliedly  confers  power 
to  revoke  or  modify  an  Installment  for  ali- 
mony, or  for  the  education  and  maintenance 
of  a  minor  child,  issue  of  the  marriage  dis- 
solved, which  had  accrued  prior  to  the  mak- 
ing of  an  application  to  vary  or  modify  It, 
and  In  the  language  of  the  opinion  In  Sistare 
V.  Sistare,  supra,  218  U.  S.  page  22,  30  Sup. 
Ct  688,  54  L.  Ed.  905^  28  L.  R.  A.  (N.  S.) 
1068,  20  Ann.  Cas.  1061:  "Every  reasonable 
Implication  must  be  resorted  to  against  tbe 
existence  of  snch  power  in  the  absence  of 
clear  language  manifesting  an  Intention  to 
confer  it."  So  far  as  advised  by  any  deri- 
sions of  the  Supreme  Court  of  California  on 
the  subject,  the  power  of  the  courts  of  that 
state  is  limited  to  modifications  of  future  in- 
stallments for  alimony,  or  the  support  of 
minor  children,  and  does  not  extend  to  those 
past  due.  That  is  to  say,  the  power  to  modi- 
fy such  installments  is  prospective,  and  not 
retroactive.  McKay  v.  McKay,  125  Cal.  65, 57 
Pac.  677:  Wolff  v.  Wolff,  102  Cal.  433,  36  Pac. 
767,  1037.  We  therefore  conclude  that  the 
Judgment  tn  favor  of  plaintiff  for  past-due 
installments  as  rendered  by  the  California 
court  was  absolutely  enforceable,  and  hence 
protected  by  the  full  faith  and  credit  clause 
of  tbe  Constitution,  to  which  we  have  re- 
ferred. 

[3]  Some  weeks  after  the  Judgment  was 
rendered,  defendant  filed  a  petition  to  vacate 
it.  In  his  petition  he  set  up  what  purported 
to  be  an  order  of  the  California  court  re- 
lieving him  from  the  payment  of  alimony, 
which  order  was  entered  In  September,  1904, 
and  modified  the  original  decree  by  striking 
therefrom  that  portion  directing  him  to  pay 
plaintiff  the  sum  of  $10  iii*r  month.    This 
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petition  was  denied,  and,  we  think,  proper- 
ly. Defendant  went  to  trial  without  any  re- 
quest for  time  within  which  to  obtain  a 
copy  of  the  order  set  out  in  his  petition,  or 
showing  that  It  was  not  within  his  power  to 
produce  it  at  that  time. 

The  judgment  of  the  county  court  Is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL,  a  J.,  not  participating. 


(S2  Colo.  310) 

EDSON-KBITH  &  CO.  et  al.  t.  BEDWBIiL. 

(Supreme  Court  of  Colorado.     Feb.   5,  1012. 

Rehearing  Denied  AprU  1,  1912.) 

1.  Homestead  (|  154*)  —  "Abandonment" — 
Elements. 

To  constitute  an  abandonment  of  a  home- 
stead there  must  be  an  intent  to  abandon,  to- 
gether with  an  actual  abandonment. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Cent.  Dig.  $  307;   Dec.  Dig.  §  154.* 

For  other  definitions,  see  Woids  and  Phrases, 
voL  1,  pp.  4-13;  vol.  8,  p.  7559.] 

2.  Acknowledgment  (J  33*)— Declabation— 
Attestation  op  County  Clebk. 

A  deputy  county  clerk  can  properly  attest 
a  homestead  declaration  in  his  own  name  and 
not  in  the  name  of  his  principal. 

[E)d.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §S  167,  169-172;  Dec.  Dig. 
I  33.*] 

3.  Homestead   (§  5*)— Constbdction— Home- 
stead Laws. 

Homestead  laws  should  be  liberally  con- 
strued to  effectuate  their  beneficent  purpose. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  7;    Dec.  Dig.  §  5.*] 

4.  Acknowledgment  (S  5*)— Necessity. 

In  view  of  Rev.  St.  1908,  §|  693-697,  giv- 
ing effect,  under  certain  conditions,  to  unac- 
knowledged deeds  when  recorded,  a  duly  record- 
ed deed,  the  execution  of  which  was  admitted 
by  the  parties,  was  admissible  in  evidence 
though  not  acknowledged. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §§  22-45;    Dec.  Dig.  i  5.*] 

6.  Homestead  (f  43*)— Homestead  Declaka- 

TiON— Place  of  Entry. 

A  homestead  declaration  was  properly  made 
on  the  deed  to  declarant. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  61 ;   Dec.  Dig.  §  43.*] 

6.  Execution  (|  172*)  —  Enjoining  Sale- 
Pleading— Variance. 

In  an  action  to  enjoin  the  sale  of  realty 
under  a  judgment,  brought  by  a  remote  grantee 
of  a  married  woman,  defendant  cannot  claim 
that  the  deed  by  the  married  woman  was  void 
because  her  husband  did  not  join  therein, 
where  the  answer  alleged  that  it  was  void  as 
in  fraud  of  creditors  and  that  grantor  had  aban- 
doned her  homestead  in  the  land  when  the  deed 
was  executed. 

[Ed.  Note. — ^For  other  cases,  see  Execution, 
Cent.  Dig.  §§  519-539;    Dec.  Dig.  $  172.*] 

7.  Appeal  and  Ebrob  (§  169*)  —  Presenta- 
tion Below— Necessity. 

The  appellate  court  will  not  determine 
questions  not  raised  in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Wg.  §§  1018-1034;  Dec.  Dig.  i 
169.*] 


Error  to  District  Court,  La  Plata  County; 
Charles  A.  Pilce,  Judge. 

Action  by  Horace  B.  Bedwell  against  Ed- 
son-Keith  &  Co.  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Perkins  &  Main,  of  Durango,  for  plaintiffs 
in  error.  P.  G.  Ellis,  of  Durango,  and  Andrew 
H.  Wood,  of  Denver,  for  defendant  In  error. 

HILL,  J,  This  controversy"  is  between  a 
purchaser  for  value  (of  a  residence  in  Duran- 
go, La  Plata  county)  from  the  grantee  of  one 
Sada  M.  Ricbter  and  a  Judgment  creditor 
of  hers.  The  action  was  brought  to  restrain 
the  defendant  sheriff  from  selling  the  real 
estate  as  the -property  of  Mrs.  Rlchter  under 
a  judgment  and  execution,  and  to  remove 
the  cloud  caused  thereby  from  plaintiff's  ti- 
tle. The  defendants  in  their  pleadings  ad- 
mit that  the  plaintiff  has  some  interest  in 
the  property  and  is  in  possession.  They  far- 
ther admit  that  his  chain  of  title  is  as  set 
forth  in  his  complaint,  but  deny  that  the 
homestead  exemption  entry  claimed  by  Mrs. 
Rlchter  was  attested  by  the  clerk  and  re- 
corder of  La  Plata  county.  They  further 
allege  that  the  conveyance  from  Mrs.  Rlchter 
to  her  grantee,  Henry  Garbanati,  Sr.,  was 
fraudulent,  void,  and  without  consideration 
and  was  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  defendant  Ed- 
son-Kelth  &  Co.  as  a  creditor  of  hers.  They 
further  allege  that  prior  to  the  execution  of 
this  deed  Mrs.  Rlchter  had  abandoned  said 
premises  and  ceased  to  occupy  the  same  ei- 
ther by  herself  or  family;  that  on  account 
thereof  the  transcript  of  judgment  was  a 
valid  subsisting  'lien  upon  the  premises  su- 
perior to  plaintiff's  title;  and  that  plaintiff 
never  acquired  any  interest  in  the  property 
not  subject  to  the  defendants'  Hen.  Trial 
was  to  the  court  which  found  the  Issues  in 
favor  of  plaintiff.  The  defendants  bring 
the  case  here  for  review  upon  error. 

It  appears  that  on  June  2,  1903,  the  title 
to  the  premises  in  controversy  was  In  Sada 
M-  Rlchter,  at  that  time  a  widow,  with  one 
child  (a  boy  six  or  seven  years  of  age);  that 
she  and  the  child  were  occupying  the  prem- 
ises as  a  home,  and  at  which  time  she  caused 
to  be  entered  on  the  margin  of  the  record  of 
her  title  thereto  her  homestead  declaration. 
This  entry"  was  attested  "E.  J.  Carpenter, 
Deputy  County  Clerk."  At  this  time  the  deed 
of  Mrs.  Rlchter  for  this  property  upon  which 
this  entry  was  made,  although. recorded,  was 
unacknowledged.  Thereafter  it  appears 
to  have  been  acknowledged  by  the  grantor 
and  re-recorded.  Mrs.  Rlchter,  with  her  child, 
continued  to  hold,  and  most  of  the  time  to 
occupy,  the  premises  in  question  as  a  home 
until  January  11,  1905,  at  which  time  she 
conveyed  it  to  one  Henry  Garbanati,  Sr. 
She  then  made  arrangements  to  leave  Duran- 
go.   Up  to  that  time  she  treated  the  premises 
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as  her  homestead.  She  was  married  to  Hen- 
ry Garbanatl,  Jr.,  November  24,  1904.  He 
never  supported  her,  and  there  Is  no  evi- 
dence to  show  that  he  ever  occupied  the 
premises  with  her  at  any  time  or  that  he 
was  liTing  there  with  her  at  the  time  of  the 
execution  of  her  deed  to  Henry  Garbanatl, 
Sr.  If  anything,  the  legitimate  Inference 
from  the  evidence  would  be  that  they  lived 
together  only  a  short  tune.  On  June  19, 1900, 
Henry  Garbanatl,  Sr.,  conveyed  said  prem- 
ises to  the  plalntift  for  $2,000.  The  plain- 
tiff entered  In  possession  and  has  so  contin- 
ued ever  since.  On  June  16,  1903,  the  defend- 
ant Edson-Keith  &  Co.,  a  corporation,  recov- 
ered a  judgment  In  the  county  court  of  La 
Plata  county  against  Sada  M.  Richter.  On 
Jraie  16,  1903,  they  caused  a  transcript  of  the 
Judgment  docket  to  be  filed  for  record  In  the 
derk  and  recorder's  office.  On  May  10, 1907, 
they  caused  an  execntlon  to  be  Issued  and 
levied  upon  this  proi)erty  as  the  property  of 
Sada  M.  Richter  and  were  attempting  to  have 
it  thus  sold. 

There  is  no  evidence  to  sustain  the  alle- 
gations of  fraud  pertaining  to  the  transfer 
from  Mrs.  Richter  to  Henry- Garbanatl,  Sr. 

[1]  The  evidence  Is  entirely  insufficient  to 
RDstain  the  contention  pertaining  to  the 
at«ndonment  of  the  homestead  by  Mrs. 
Richter.  It  Is  elementary  that  two  things 
must  concur  to  show  an  abandonment  of  a 
homestead,  viz.,  an  Intent  to  abandon, 
and  actual  abandonment.  It  would  be  useless 
to  set  forth  In  detail  the  evidence  concerning 
these  matters.  We  find  no  error  In  this  re- 
spect 

[2]  It  is  claimed  that  the  deputy  county 
derk  cannot  attest  a  homestead  -entry  ex- 
cept in  the  name  of  his  principal.  It  is  ad- 
mitted that  the  deputy  may  perform  the 
duties  of  his  principal  in  the  name  of  the 
principal:  but  it  Is  urged  that  he  cannot  per- 
form such  duties  in  his  own  name  except 
in  case  of  the  absence  or  disability  of  the 
clerk  or  in  case  of  a  vacancy  In  the  office 
as  provided  for  by  general  section  1258, 
Revised  Statutes  1908. 

[3J  Section  1,  art  18,  of  our  Constitution, 
provides  that  the  -  General  Assembly  shall 
pass  liberal  homestead  and  exemption  laws. 
Soeh  laws,  when. enacted,  are  not  In  deroga- 
tion of  the  common  law,  but  are  to  ■  be  liber- 
ally construed  for  the  purpose  of  giving  ef- 
fect to  the  beneficent  object  In  view.  Bar- 
nett  et  al.  t.  Knight  et  al.,  7  Colo.  365,  3 
Pac.  747;  McPhee  et  al.  v.  O'Rourke,  10  Colo. 
301. 15  Pac.  420,  3  Am.  St  Rep.  579;  Wright 
V.  WhltUck,  18  Colo.  54,  31  Pac.  490.  In 
the  ease  of  Roberts  v.  People,  9  Colo.  458, 
13  Pac.  690,  this  court  had  occasion  to  con- 
sider the  powers  of  deputy  county  clerks 
and  recorders.  It  was  there  held  that  al- 
thongh  the  statute  did  not  so  state  In  specific 
lanpiage,  yet  ample  authority  was  conferred 
open  the  deputy  county  clerk  to  administer 
all  oaths  necessary  to  be  administered  In 
nattera  pertaining  to  the  business  and  du- 


ties of  the  office;  thus  giving  to  our  statutes 
In  ordinary  matters  a  much  more  liberal  con- 
struction than  conceded  by  the  plaintiffs 
in  error.  While  it  is  not  commented  upon 
in  the  opinion,  the  original  record  in  that 
case  discloses  that  the  oath  in  question  was 
taken  by  the  deputy  county  clerk  In  his  own 
name  as  such  and  not  in  the  name  of  his 
principal.  Its  exact  language  being:  "Sub- 
scribed and  sworn  to  before  me  this  30th  day 
of  June,  A.  D.  1883.  W.  H.  Salisbury,  Dep- 
uty County  Clerk."  The  same  question, 
when  applied  to  the  aclcnowledgment  of  a 
deed,  was  passed  upon  In  the  case  of  Touch- 
ard  V.  Crow,  20  Cal.  150,  81  Am.  Dec.  108. 
In  an  opinion  by  Chief  Justice  Field  where 
the  concluding  clause  of  the  acknowledgment 
was  as  follows:  "Witness  my  hand  and  seal 
of  court  hereto  affixed  at  office,  this  thirUeth 
day  of  July,  A.  D.  1852.  John  A,  Brewster, 
Deputy  County  Clerk  of  Sonoma  County." 
This  acknowledgment  was  held  good.  Wc 
think  the  reasons  for  so  holding  in  the  case 
at  bar  are  much  stronger,  and  that  It  would 
be  a  sacrifice  of  substance  to  form  to  hold 
it  void  for  the  reason  simply  that  the  party 
attesting  did  so  In  his  own  name  as  deputy 
Instead  of  adding  the  name  of  his  principal 
thereto  by  him  as  such  deputy.  In  11  Cyc. 
440,  It  is  said:  "As  a  general  rule  deputies 
of  any  officers  heretofore  mentioned  may  per- 
form any  purely  ministerial  duties  of  such 
officers,  when  duly  appointed  and  qualified." 
We  think  the  attestation  of  the  deputy  coun- 
ty clerk  was  sufficient  to  sustnta  the  validity 
of  the  homestead  declaration  so  attested. 

[4, 6]  Complaint  is  mader  to  the  admission 
in  evidence  of  the  unacknowledged  deed  and 
giving  force  and  effect  thereto.  General  sec- 
tions 693  to  697,  inclusive.  Revised  Statutes 
1908,  provide  under  certain  conditions  for 
the  recognition  and  effect  to  be  given,  when 
recorded,  of  unacknowledged  deeds.  Under 
the  admitted  facts  in  the  pleadings  and  the 
admission  by  counsel  in  open  court  both 
of  which  recognized  and  conceded  the  exist- 
ence and  effect  of  this  deed,  although  unac- 
knowledged, for  which  reasons  the  court 
was  justified  without  further  evidence  as  to 
Its  execution  in  giving  effect  thereto.  Under 
our  statute  this  deed,  though  unacknowl- 
edged, conveyed  title  and  was  the  proper 
place  upon  which  to  make  the  entry  of  the 
homestead  declaration. 

[6]  The  further  contention  is  made  that 
If  this  homestead  was  not  abandoned  by  Mrs. 
Richter  before  the  execution  of  her  deed  to 
Henry  Garbanatl,  Sr.,  she,  having  married 
Henry  Garbanatl,  Jr.,  prior  to  its  execution, 
could  not  convey  the  homestead  without  the 
joinder  of  her  husband,  as  provided  for  by 
the  act  then  in  force  to  be  found  at  page 
153,  Session  Laws  1903,  concerning  convey- 
ances by  husband  and  wife,  and  hence  the 
deed  so  attempting  was  void.  The  pleadings 
do  not  raise  such  an  issue.  The  allegations 
of  the  answer  are  to  the  effect  that  Mrs. 
Richter  had  abandoned  this  residence  as  a 
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bomestedd  prior  to  the  execution  of  this 
deed,  and  for  that  reason  the  judgment  lien 
attached  thereto  before  its  execution;  that 
the  deed  was  made  without  consideration  to 
defraud  creditors;  and  that  the  homestead 
declaration  Itself  was  void.  They  now  claim 
that  the  deed  was  Invalid  because  not  joined 
in  by  the  husband.  As  stated  In  the  case  of 
De  Votie  v.  McGerr,  15  Colo.  467,  24  Pac.  923, 
22  Am.  St  Rep.  426,  a  party  ought  not  to  be 
allowed  to  tender  one  Issue  and  recover  up- 
on another. 

[7]  This  court  has  repeatedly  declined  to 
pass  upon  questions  not  raised  in  the  court 
below;  but,  if  this  question  were  necessary 
to  be  determined,  It  could  be  disposed  of  by 
the  statement  that,  if  it  Is  one  which  a  credl- 
,  tor  can  raise,  there  Is  no  evidence  which  dis- 
closes that  the  husband  was  at  the  time  of 
the  execution  of  this  deed  residing  with  the 
wife  or  her  with,  him,  or  that  he  ever  re- 
sided on  these  premises  or  had  any  Interest 
or  claim  therein  or  made  any  claim  thereto, 
while,  as  previously  stated,  the  legitimate 
Inference  to  be  gathered  from  the  evidence 
la  that  they  were  separated.  In  any  event, 
if  the  defendants  could  have  raised  this 
question,  they  should  have  done  so  by  the 
pleadings  followed  with  evidence  of  the  facts 
which  they  claim  would  have  made  the  deed 
Invalid.    This  they  did  not  do. 

The  judgment  is  affirmed. 

Affirmed. 

MUSSER  and  QARRIGUES,  ,TJ.,  concur. 

(52   Colo.   382) 

HIIiTS,  Assessor,  et  al.  v.  MARKET  et  al. 

(Supreme  Court  of  Colorado.    Feb.  21,  1912. 

Rehearing  Denied  April  1,  1912.) 

1.  Counties  (|  21%*)— Authobitt  or  City 
Government  —  Axtthobitt  Over  County 
Affaibs — City  and  County  of  Denveb. 

Under  Const,  art.  20  relating  to  the  pow- 
ers, etc.,  of  the  city  and  coun^  of  Denver, 
that  municipality  has  no  power  to  legislate 
upon  matters  solely  affecting  county  affairs; 
the  name  "the  city  and  county  of  Denver" 
being  merely  used  as  synonymous  with  "the 
municipality  of  Denver,"  and  the  word  "coun- 
ty" therein  being  merely  a  part  of  the  name, 
and  having  no  significance  in  connection  with 
county  affairs. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  21%.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1652-1660;  vol.  8,  p.  7621.] 

2.  Statutes  (|  61*) —Constbuctioh— Con- 
struction AS  Constitutional. 

The  charter  of  the  city  and  county  of 
Denver,  enacted  pursuant  to  Const,  art.  20, 
should  be  construed,  wherever  possible,  in  har- 
mony with  that  article  and  the  judicial  inter- 
pretation placed  upon  it.  > 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  56,  196;   Dec.  Dig.  i  61.*] 

3.  Counties  (§  190*)- Taxation— Statutoby 
Limitations  —  Chabtee  of  the  City  and 
County  of  Denveb. 

Pursuant  to  Const,  art.  20,  §  2,  requiring 
every  charter  of  the  city  and  county  of  Den- 
ver to  designate  the  officers  who  shall  perform 


the  duties  of  county  officers,  the  charter  of  the 
city  and  county  of  Denver  provides  that  the 
officers  who  shall  respectively  perform  the 
duties  required  of  county  officers  in  cases  not 
specifically  provided  for  shall  be  as  follows: 
"The  board  of  supervisors  shall  act  as  a 
board  of  equahzation  and  perform  the  acts 
and  duties  required  of  the  board  of  county 
commissioners  when  sitting  as  a  board  of 
equalization."  And  section  2l2  thereof  re- 
quires the  council  to  levy  upon  all  taxable 
property  within  the  "limits  of  the  city  and 
county,  the  amount  of  taxes  for  city  and  coun- 
ty purposes"  necessary  to  pay  all  demands 
upon  toe  treasury,  not  exceeding  15  mills  on 
the  dollar,  "for  all  general  city  and  county 
purposes,"  and,  in  addition,  to  levy  the  city 
and  county  district  taxes,  and  provides  that 
such  limitation  of  15  mills  shall  not  apply  to 
taxes  levied  for  payment  of  bonded  indebted- 
ness of  the  city  and  county,  nor  for  the  indebt- 
edness of  any  town  heretofore  or  hereafter 
consolidated  with  the  city  and  county.  Held, 
in  view  of  the  fact  that  article  20  does  not 
give  the  city  and  county  of  Denver  power  to 
legislate  on  purely  county  affairs,  that  sectioa 
212  did  not  impose  a  limitation  upon  taxes 
levied  for  a  county  purpose,  but  only  on  city 
taxes. 

[Ed.   Note.— For  other  cases,  see  "Counties, 
Cent.  Dig.  IS  303,  304;    Dec.  Dig.  |  190.*] 

Oabbert,  J.,' dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  James  H.  Teller, 
Judge. 
'  Action  by  James  F.  Markey  and  others 
against  Hiram  E.  Hilts,  Assessor  of  the  City 
and  County  of  Denver,  and  another.  Judg- 
ment overruling  a  demurrer  to  the  complaint, 
and  defendants  bring  error.  Reversed  and 
remanded. 

The  city  and  county  Of  Denver  is  aatbor- 
Ized  to  frame  its  own  charter,  and  section 
212  thereof  is  as  foUows:  Article  8,  |  212: 
"The  coimcti,  after  deducting  the  amount 
collectible  from  other  sources,  shall  levy  up- 
on all  taxable  property,  real  and  personal, 
within  the  limits  of  the  city  and  county,  the 
amount  of  taxes  for  city  and  county  pur- 
poses necessary  to  provide  for  the  payment 
during  the  ensning  fiscal  year,  of  all  prop- 
erly authorized  demands  upon  the  treasury, 
not  exceeding  fifteen  mills  on  the  dollar 
for  all  general  city  and  county  purposes  upon 
the  total  assessed  valuation  of  said  property, 
and  shall  also  in  addition  thereto  levy  tbo 
state  and  school  district  taxes.  The  forego- 
ing limitation  of  fifteen  mills  shall  not  apply 
to  taxes  which  shall  annually  be  levied  by 
the  council  for  the  payment  of  any  bonded 
indebtedness  of  the  city  and  county,  now 
existing  or  hereafter  created,  or  Interest 
thereon,  nor  for  sinking  fund,'  nor  for  tbe 
indebtedness  of  any  town  or  city  heretofore 
consolidated  with  or  hereafter  incorporated 
with,  or  annexed  to,  the  city  and  county,  or' 
of  the  Interest  thereon ;  nor  to  special  aasesa- 
ments  for  local  improvements." 

H.  A.  Llndsley  and  Thos.  R.  Woodrow, 
both  of  Denver,  for  plaintiffs  In  error.  Carle 
Whitehead  and  Albert  L.  'Vogl,  both  of  Den- 
ver, for  defendants  In  error. 
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BAILET,  X  The  action  Is  by  citizens,  res- 
idents and  taxpayers  of  the  city  and  county 
of  Denver,  to  enjoin  the  extension  of  a 
three-mill  tax  levy  for  the  year  1911,  exclu- 
sively for  county  purposes,  assessed  on  prop- 
erty In  the  consolidated  territory,  by  the 
board  of  supervisors  of  the  municipality, 
discharging  In  that  capacity,  as  Is  claimed, 
the  duties  of  county  commissioners,  under 
section  156  of  the  charter,  because  such  levy 
was  made  without  authority  and  because  It 
Is  In  excess  of  15  mills,  which  is  the 
limit  of  the  tax  levy  allowed  under  section 
212  of  the  charter  for  city  and  county  pur- 
poses, and  therefore  Illegal  and  void.  The 
pialntiCrs  upon  demurrer  to  the  complaint, 
which  was  overruled,  had  Judgment,  the  de- 
fendants having  declined  to  plead  further, 
and  tbe  court,  finding  the  levy  void,  perma- 
nently restrained  the  defendants  from  fur- 
ther proceeding  to  extend  the  same.  To  re- 
view this  Judgment  and  decree  the  case  is 
brought  here  on  error.  Upon  application  In 
this  court  a  supersedeas  issued,  staying  the 
Judgment,  and  meanwhile  the  levy  has  been 
extended  on  the  tax  roll,  so  that  no  question 
concerning  that  matter  is  now  here  for  con- 
sideration. The  thing  left  to  be  determined, 
which  after  all  Is  the  gist  of  the  controver- 
sy, is  whether  the  three-mill  levy  itself  is 
'  valid.  If  It  is,  then  clearly  the  demurrer  to 
the  complaint  should  have  been  sustained. 

It  was  said  in  People  v.  Sours,  31  Colo. 
368,  at  page  387,  74  Pac.  167,  at  page  172 
(102  Am.  St.  Rep.  84),  that: 

"The  respondent's  construction,  however. 
Is  not  that  placed  upon  the  amendment  by 
the  counsel  for  the  petitioners,  or,  we  as- 
sume, by  the  people.  The  provision  that  'ev- 
ery charter  shall  designate  the  officers  \7ho 
stiall,  respectively,  perform  the  acts  and  du- 
ties required  of  county  officers  to  be  done  by 
the  Constitution  or  by  the  general  law,  as 
far  as  applicable,'  completely  contradicts  the 
assumption  that  the  amendment  regards  such 
datlee  as  being  'subject  to  local  regulation 
and  control.  The  amendment  is  to  be  con- 
sidered as  a  whole,  in  view  of  its  expressed 
purpose  of  securing  to  the  people  of  Denver 
absolute  freedom  from  legislative  Interfer- 
ence in  matters  of  local  concern;  and,  so 
considered  and  interpreted,  we  find  nothing 
in  it  subversive  of  the  state  government,  or 
repugnant  to  the  Constitution  of  the  United 
States." 

It  was  this  original  construction  of  the 
purpose  and  intent  of  article  20,  to  the  ef- 
fect that  the  people  of  the  city  and  county 
of  Denver  had  power  to  legislate  upon  and 
regulate  matters  of  local  concern  only,  that 
made  it  possible  for  the  court  to  uphold  and 
validate  it,  and  this  construction  has  ever 
shice  been  rigidly  and  vigilantly  upheld  and 
maintained. 

In  People  v.  Cassiday,  50  Colo.  503,  at  page 
508,  117  Pac.  357,  at  page  359,  commenting 
on  section  2  of  article  20,  which  reads  as 
folio  wa; 


*The  officers  of  the  city  and  county  of 
Denver  shall  be  such  as  by  appointment  or 
election  may  be  provided  for  by  the  charter ; 
and  the  jurisdiction,  term  of  office,  duties 
and  qualifications  of  all  such  officers  shall 
be  such  as  In  the  charter  may  be  provided; 
but  every  charter  shall  designate  the  officers 
who  shall,  respectively,  perform  the  acts  and 
duties  required  of  county  officers  to  be  done 
by  the  Constitution  or  by  the  general  law, 
as  far  as  applicable." 

The  following  was  declared: 

"This  section  does  not  Imply  that  there  Is 
no  county  or  county  government  within  that 
territory;  there  is  therein  a  county  and  a 
county  government.  Just  as  both  exist  In  oth- 
er portions  of  the  state.  Section  2  not  only 
does  not,  in  fact,  set  aside  governmental  dn- 
ties  and  functions  as  to  state  and  county 
affairs  in  this  territory,  it  does  not  even  pre- 
tend to  do  so,  and  by  no  stretch  of  the  imag- 
ination can  it  fairly  be  held  to  do  so.  Nei- 
ther is  there  any  other  provision  of  article 
20  which  does  it.  The  duties  are  fixed,  ab- 
solutely fixed,  until  changed  by  the  same 
power  which  created  them.  Section  2  ex- 
pressly recognizes  that  such  duties  are  in 
existence  and  must  be  discharged,  and  forth- 
with proceeds  to  provide  and  declare  by 
whom'  they  shall  be  performed." 

And  further  on  in  that  opinion,  at  page 
614  of  60  Colo.,  at  page  360  of  117  Pac,  the 
court  &ys: 

"As  matters  now  stand,  there  is  nothing 
whatever  in  article  20  which  gives  to  the 
people  of  the  city  and  county  of  Denver  pow- 
er to  legislate  upon  anything  whatever,  con- 
cerning matters  solely  of  state  and  county 
governmental  import,  except  merely  the  des- 
ignation of  certain  agents  to  perform  therein 
the  acts  and  duties  incident  thereto." 

[1,  2]  These  excerpts  from  our  own  deci- 
sions serve  to  conclnslv.ely  show  that  the 
people  of  the  city  and  county  of  Denver 
have  no  power  whatever  to  legislate  in  the 
slightest  degree  upon  any  matter  solely  af- 
fecting state  and  county  affairs.  Such  has 
been  the  construction  given  article  20,  and 
none  other  was  possible  If  the  article  was- 
to  stand.  So  that,  if  by  the  charter  of  the 
city  and  county  of  Denver  it  is  undertaken 
to  legislate  upon,  or  In  any  way  control  and 
fix,  the  method  of  malting,  or  the  amouht  of 
the  levy,  by  way  of  limitation  or  otherwise, 
within  the  consolidated  territory  for  county 
purposes,  such  attempt  Is  futile,  because  that 
is  a  matter  solely  under  state  control,  and 
may  not  be  Interfered  with  in  any  way  by  lo- 
cal legislation.  It  will  not,  however,  be 
assumed  that  the  people,  through  their  char- 
ter, have  undertalsen  to  do  something  clear- 
ly beyond  the  authority  and  power  granted, 
and  especially  since  the  early  interpretation 
given  to  article  20  in  the  so-called  Sours 
Case,  strictly  limiting  their  i>ower  of  legisla- 
tion to  matters  of  local  concerr«  fropi  which, 
we  have  Just  quoted,  had  been  announced  be- 
fore  the  present  charter   was  framed  or 
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adopted;  but  ttiat  Instrument  should  be  giv- 
en, wherever  Its  provisions  will  permit,  a 
construction  in  harmony  with  the  clear  mean- 
ing and  effect  of  article  20,  and  as  well  with 
the  Judicial  'interpretation  already  placed 
upon  it  by  this  court 

[3]  In  compliance  with  the  command  of 
section  2  of  article  20  of  the  Constitution, 
that  "every  charter  shall  designate  the  offi- 
cers who  shall,  respectively,  perform  the  acts 
and  duties  required  of  county  officers  to  be 
done  by  the  Constitution  or  by  the  general 
law,  as  far  as  applicable,"  the  charter  of 
the  city  and  county  of  Denver  provides: 

"Except  as  otherwise  herein  provided,  the 
officers  who  shall  respectively  perform  the 
acts  and  duties  required  of  county  officers 
to  be  done  by  the  Constitution  and  the  gen- 
eral laws,  in  all  cases  not  specifically  pro- 
vided for,  so  far  as  applicable,  shall  be  as 
follows:  •  ♦  •  the  board  of  supervisors 
shall  act  as  a  board  of  equalization  and  per- 
form the  acts  and  duties  required  of  a  board 
of  county  commissioners,  when  sitting  as  a 
board  of  equalization."  > 

The  duty  of  levying  a  county  tax  not  being 
otherwise  provided  for  In  the  charter  of  the 
dty  and  county  of  Denver,  the  board  of  su- 
pervisors not  only  had  authority,  but  it  be- 
came its  absolute  duty  to  determine  the 
amount  of  such  tax  under  the  foregoing  sec- 
tion. The  board  did  not  act  as  county  com- 
missioners; they  acted  as  a  board  of  super- 
visors, discharging  the  duties  of  county  com- 
missioners. As  a  board  of  supervisors,  hold- 
ing a  municipal  office,  the  duty  devolved  up- 
on it  to  levy  a  county  tax  under  the  gener- 
al law,  just  as  boards  of  county  commis- 
sioners do  the  like  in  other  counties  of  the 
state,  and  in  this  instance  such  levy  was  un- 
questionably legally  made  by  the  super- 
visors. 

Within  the  consolidated  municipality  of 
"the  city  and  county  of  Denver"  there  are 
two  governmental  entities,  a  county  with 
county  duties,  as  provided  by  the  general 
state  law,  and  the  consolidated  municipality 
of  the  city  and  county  of  Denver,  with  du- 
ties wholly  of  a  local  character;  all  of  the 
'  duties  of  tK>th  these  governmental  entities 
are  to  be  done  by  a  single  set  of  municipal 
officers,  certain  of  whom  are  designated  by 
the  charter  to  discbarge  duties  and  functions 
other  than  those  of  a  municipal  character, 
but  still  to  be  performed  in  that  territory; 
the  duties  of  state  and  county  governmental 
import  being  fixed  by  the  Constitution  and 
i;eneral  laws,  concerning  which  the  people  of 
"the  city  and  county  of  Denver"  have  no 
l>ower  to  legislate,  and  those  pertaining  to 
the  municipal  government  of  "the  city  and 
county  of  Denver"  being  fixed  by  the  char- 
ter. The  word  "county,"  as  used  in  the  des- 
ignation "the  city  and  county  of  Denver," 
has  no  significance  so  far  as  county  duties, 
as  such,  .and  the  discharge  of  them,  be  con- 
cerned; it  is  merely  a  part  of  a  name,  used 
to    identify    the    consolidated    municipality 


known  as  "the  city  and  county  of  Denver." 
With  equal  propriety,  and  doubtless  with 
much  less  confusion,  that  entity  might  iiave 
been  designated  "the  municipality  of  Den- 
ver" or  "the  corporation  of  Denver."  The 
designation  "the  city  and  county  of  Denver" 
means  exactly  the  same  as  would  the  names 
"the  municipality  of  Denver"  or  "the  cori)o- 
ration  of  Denver."  Such  a  designation  could 
and  would  refer,  in  the  very  nature  of  things, 
to  the  municipality  as  a  city,  that  is,  to  lo- 
cal affairs  and  local  government,  and  there 
could  then  have  been  no  doubt  or  confusion 
about  its  meaning.  Keeping  in  mind,  there- 
fore, the  Interpretation  given  to  article  20 
by  this  court  and  that  the  designation  "the 
city  and  county  of  Denver"  has  and  can 
only  have  reference  to  the  municipality  of 
Denver  as  a  city,  section  212  of  the  charter 
must  be  held  to  impose  a  limit  merely  upon 
city  taxes;  it  can  have  no  other  meaning, 
because  the  people  of  Denver,  through  their 
charter,  do  not  now,  and  never  have  bad 
power  to,  legislate  upon  any  subject,  except 
those  of  a  purely  local  nature.  They  could 
no  more  legislate  upon  county  taxation, 
which  is  exclusively  subject  to  and  under 
the  control  of  the  Constitution,  the  general 
laws  and  the  state  Legislature,  than  they 
could  upon  a  question  of  state  revenue,  or 
upon  the  matter  of  defining  the  duties  of  a 
state  officer,  or  upon  the  offense  of  grand 
larceny.  These  tilings  all  seem  so  clear  to  the 
court,  in  view  of  its  former  declBlons,  that 
the  wonder  is  that  such  controversies  find 
their  way  into  court  at  all. 

The  provision  of  article  20  which  says  that 
the  council  shall  have  power  to  fix  the  rate 
of  taxation  on  property  each  year  for  city 
and  county  purposes,  under  the  ocmstractlon 
given  this  article  by  this  court,  can  mean, 
and  does  mean,  nothing  more  than  that  the 
council  has  power  to  fix  the  rate  only  for  tlie 
purpose  of  the  consolidated  mnnidimUty  of 
"the  city  and  county  of  Denver,"  and  -not  for 
county  purposes  as  fixed  and  determined  by 
the  general  laws.  The  like  is  also  true  of 
any  charter  provision  giving  the  council  pow- 
er to  legislate  upon  this  subject.  Any  other 
holding  would  be  in  conflict  with  the  pre- 
vious decisions  of  this  court,  and  would  ut- 
terly nullify  rulings  which  in  the  first  In- 
stance made  it  possible  to  uphold  the  amend- 
ment at  all. 

Other  propositions  are  urged  by  counsel 
for  the  defendants  In  error  to  ui>hold  the 
Judgment  of  the  court  below,  but  since  the 
main  Issue  must  be  decided  against  them 
ui^on  the  question  of  the  validity  of  the  levy 
itself,  the  court  is  of  opinion  that  it  Is  un- 
necessary to  consider  and  determine  mat- 
ters which  are  only  Incidental  to,  and  can  in 
no  event  affect,  the  final  outcome  of  the  con- 
troversy, but  which  at  best  can  serve  only  to 
prolong  It.  The  thing  here  desirable,  in  the 
interest  of  the  general  public,  is  to  have  set- 
tled finally  whether  the  three-mill  levy  In 
controversy  is  itself  legal,  and  this  we  deter- 
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mine  in  the  affirmatlT'e.  The  ruling  of  the 
coort  in  holding  the  levy  void  was  erroneons. 
The  demurrer  to  the  complaint  should  have 
been  sustained.  The  cause  is  therefore  re- 
manded to  the  district  court  with  Instruc- 
tions to  dismiss  It. 
Reversed  and  remanded. 

CAMPBELrL,  0.  J.,  not  participating. 

GABBERT,  J.  (dissenting).  The  opinion  of 
Mr.  JusUce  BAILEY,  upholding  the  validity 
of  the  three-mlU  levy,  is  based  upon  the  as- 
sumption that  the  territory  embraced  within 
the  boundaries  of  the  city  and  county  of 
Denver  constitutes  two  entitles — one  a  city 
and  the  other  a  county.  This  assumption  la 
directly  in  the  teeth  of  section  1  of  article 
20  of  the  Constitution,  creating  the  munic- 
ipality of  the  city  and  county  of  Denver, 
which,  in  express  terms,  declares,  after  de- 
scribing the  exterior  boundaries,  that  the 
municipality  thus  created  and  described  shall 
"be  a  single  body  politic  and  corporate,  by 
the  name  of  the  city  and  county  of  Denver." 
It  is  manifestly  impossible  for  a  single  body 
politic  to  include  two  distinct  municipal  en- 
titles. The  next  section  of  the  article  pro- 
vides that  the  officers  of  the  new  municipali- 
ty should  be  such  as  the  charter  to  be  adopt- 
ed provided,  and  that  such  charter  should 
designate  the  officers  who  should  exercise 
the  functions  and  discharge  the  duties  of 
county  officials  required  of  such  officials  by 
the  Constitution  and  general,  laws  of  the 
state.  "This  requirement  did  not  recognize 
that  there  should  be  a  county  government 
and  a  city  government  distinct  from  each 
other,  but,  on  the  contrary,  a  consolidated 
govenunent,  with  one  set  of  officers,  em- 
powered to  discharge  the  duties  resulting 
from  the  consolidation.  These  officers  can 
exercise  no  functions  except  for  the  single 
body  politic,  and  in  exercising  these  func- 
tions they  act  for  the  municipality  known 
and  created  by  article  20  as  the  city  and 
county  of  Denver,  and  no  other.  If  this  is 
not  correct,  then  the  whole  scheme  of  gov- 
ernment provided  by  article  20  does  not  ac- 
complish what  is  claimed  for  It,  and  which, 
by  the  decision  in  the  Casslday  Case,  it  is 
claimed  It  did  accomplish.  In  my  judgment 
the  majority  opinion  is  directly  opposed  to 
the  majority  opinion  of  this  court  In  that 
case,  which  Mr.  Justice  BAILEY  cites  as  an 
authority  In  support  of  his  conclusion  in  the 
case  at  bar.  The  Johnson  Case,  34  Colo. 
143,  86  Pac  233,  was  based  upon  the  ground 
that  the  municipality  of  the  city  and  coun- 
ty of  Denver  Included  the  city  and  also  the 
county,  each  distinct  from  the  other.  The 
Casslday  Case  in  express  terms  purports  to 
overrule  that  case,  and  yet,  with  due  defer- 
ence I  submit,  that  by  the  opinion  in  the 
case  at  bar  the  Casstday  Case  is,  in  effect, 
overruled,  and  the  doctrine  announced  in  the 
Johnson  Case  upheld.    The  logic  of  the  Cas- 


slday Case  is  that  the  whole  effect  of  article 
20  was  to  empower  the  people  of  the  city 
and  county  of  Denver  to  provide  by  charter 
for  local  government,  but  that  in  so  doing 
they  should  designate  the  agencies  to  dis- 
charge the  duties  and  functions  which  are  to 
be  discharged  by  county  officials  elsewhere  in 
the  state,  as  provided  by  the  Constitution 
and  general  laws.  Consequently  it  was  held, 
In  the  Casslday  Case  that  since  the  adoption 
of  article  20  and  the  formation  of  the  mu- 
nicipal corporation  of  the  city  and  county 
of  Denver  there  has  never  been  within  the 
limits  thereof  a  county  office  or  county  offi- 
cer as  such.  Logically,  then,  this  must  mean 
that  the  officials  of  the  city  and  county  of 
Denver  are  officers  of  that  municipality,  and 
none  other,  and  that  such  officials  as  are 
designated  to  discharge  the  functions  of 
county  officials  prescribed  by  the  Constitu- 
tion and  general  laws  are  mere 'agencies  of 
the  municipality  for  that  purpose ;  but  tliat 
does  not  make  them  county  officials,  because 
there  la  no  entity  for  which  they  can  act  In 
that  capacity  alone. 

In  my  judgment  the  limitation  Imposed  by 
the  charter  as  to  the  maximum  tax  levy  is 
not  involved.  The  three-mill  levy  was  con- 
fessedly made  for  county  purposes.  There  is 
no  county.  There  is  but  one  entity,  the  one 
created  by  article  20,  which  Is  a  single  body 
politic,  and  any  levy  of  taxes  made  for  the 
benefit  of  that  entity  must  be  levied  for  its 
use,  and  not  for  an  entity  which  does  not 
exist. 

In  my  opinion  the  judgment  of  the  district 
court  should  be  affirmed. 

on.   Colo.   App.   416) 
BUTCHER  T.  BUTCHER. 

(Court  of  Appeals  of  Colorado.    March  10, 
1912.) 

1.  Wills  (§  368*)— Contest— Effect  of  Ap- 

PEAlr-PaOCEEDlNGS  OF  LOWEB  COURT— TAK- 
ING Depositions. 

Under  Rev.  St.  1908,  j  7254,  which  pro- 
vides for  appeals  or  writs  of  certiorari  from  de- 
cisions of  the  county  court  in  proliate  matters 
and  for  remission  to  the  lower  court  for  the 
final  disposition  upon  a  final  determination  by 
the  court  on  appeal,  an  appeal  in  a  will  contest 
from  an  order  refusing  to  remove  an  adminis- 
trator already  appointed  in  no  way  affects  the 
jurisdiction  of  the  probate  court  over  further 
proceedings,  and  commissions  were  properly  is- 
sued tlierefrom  to  talce  depositions  of  the  attest; 
ing  witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  833,  834 ;    Dec.  Dig.  {  368.»] 

2.  Wills  (§  314*)— Depositions — Defects. 

Though  a  commission  directed  the  talcing 
of  a  deposition  of  C.  H.  8.,  and  the  commission- 
er certified  that,  pursuant  to  the  commission, 
he  tools  the  deposition  of  Charles  Henry  8., 
"whose  name  is  subscribed  to  the  foregoini;  dep- 
osition," where  the  subscription  to  the  deposi- 
tion and  the  atlestation  clause  of  the  will  in 
the  contest  of  which  the  deposition  was  Issued 
was  C.  H.  S.,  the  witness  deposing  that  his 
name  was  the  Charles  Henry  S.  whose  name 
was  signed  to  the  will  as  attesting  witness,  the 
deposition  is  sufficient  as  identifying  the  depo- 
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nent  with  the  person  whose  deposition  was  di- 
rected to  be  taken. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  741;   Dec.  Dig.  f  314.*] 

3.  Wills   (§  314*)— Depositions— Authobitt 
OF  Pebson  Taking. 

Where  a  commission  was  issued  to  a  jus- 
tice of  the  peace,  as  commissioner  to  take  depo- 
sitions of  subscribing  witnesses  to  a  will,  he 
thereby  became  an  officer  of  the  court  for  that 
purpose,  and  no  proof  wofl  necessary  of  his  Ije- 
ing  a  justice,  of  his  authority  to  administer 
oaths,  or  of  his  signature. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  741;    Dec  Dig.  i  314.»] 

4.  Wills  (J  314*)— Depositions— Authobity 
OF  Pebson  Taking. 

The  signature  of  a  person  to  whom  a  com- 
mission to  take  depositions  of  subscribing  wit- 
nesses to  a  will  was  issued,  with  the  addition 
of  the  words,  "J.  P.,  Commissioner,"  attached 
to  a  deposition,  sufficiently  shows  that  he  was 
a  justice  of  the  i>eace  to  whom  the  commission 
was  issued. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  741 ;   Dec.  Dig.  i  314.*] 

6.  Wills   (J    314*)  —  Depositions  —  Respon- 
siveness.       ^ 

Though  attesting  witnesses  to  a  will  were 
described  in  the  application  for  a  commission 
to  take  their  depositions  as  residents  of  Sidney, 
N.  S.  W.,  and  the  depositions  showed  that  at 
the  time  they  were  taken  the  residences  of  cer- 
tain of  them  were  not  in  Sidney,  where  they 
also  showed  that  the][  were  and  had  been  for 
many  years  doing  business  in  said  city,  the  va- 
riance is  merely  technical  and  will  not  invali- 
date the  deposition  taken. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent. 
Dig.  S  741;    Dec.  Dig.  §  314.*] 

6.  Wills  (§  289*)  —  Contest  —  Burden  of 
Pboof. 

Where  a  surviving  attesting  witness  to  a 
will  testified  to  every  matter  prescribed  by  Rev. 
St.  1908,  §  7088,  which  provides  that  a  court 
may  admit  a  wiU  to  probate  on  proof  of  the 
subscribing  witnesses  that  they  were  present 
and  saw  testator  sign  the  will  and  attested  it 
at  his  request,  or  that  be  acknowledged  the 
same  to  be  his  last  will,  and  that  they  believed 
the  testator  to  have  been  of  sound  mind  and 
memory  at  the  time  of  signing  and  acknowledg- 
ing, though  the  witness  only  stated  that  he  sign- 
ed the  attestation  clause,  where  that  recites 
that  it  was  in  the  presence  of  the  testator,  the 
showing  is  prima  facie  sufficient  to  entitle  the 
will  to  probate. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  653-661;    Dec.  Dig.  §  289.*] 

7.  JuKY  (I  28*)  —  RioiiT  to  Jubt  Trial  — 
Will  Contest— Waiver  of  Kioht. 

Though  a  contestant  to  a  will  had  the  right 
to  a  trial  by  jury,  where  both  parties  requested 
a  directed  verdict,  and  the  contestant,  after  the 
refusal  of  his  motion,  failed  to  request  that  any 
specific  issue  of  fact  be  submitted  to  the  jury, 
he  thereby  waived  his  right,  and  the  failure  to 
submit  the  question  as  to  whether  the  writing 
produced  was  the  last  will  and  testament  of 
the  testator  was  proper. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  ii  176-196 ;    Dec.  Dig.  §  28.*] 

8.  Wills  (S  327*)— Contests— Evidence. 

Where,  in  a  will  contest,  there  was  no  evi- 
dence for  the  contestant  to  overcome  the  evi- 
dence of  the  proponent  showing  the  execution 
of  the  will,  a  directed  verdict  for  the  proponent 
was  proper. 

[Ba.  Note.— For  other  cases,  see  Wills,  Cent. 
IMg.  §  773 ;   Dec.  Dig.  g  327.*] 


Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  Grant  L.  Hudson,  Judge. 

Petition  by  Eliza  Twentymen  Butcher  to 
admit  a  will  of  J.  W.  Butcher  to  probate. 
Caveat  by  George  C.  Butcher.  From  a  Judg- 
ment admitting  the  will  to  probate,  George 
C.  Butcher  appeals.    Affirmed. 

Franklin  &  Tedrow,  for  appellant.  Hc- 
Knight  &  Henry,  for  appellee. 

KING,  J.  James  W.  Butcher  died  at  Den- 
ver, Colo.,  Decemier  27,  1905.  January  24. 
1906,  Perry  K.  Pratt  was  appointed  adminis- 
trator of  the  estate  upon  petition  alleging 
that  Butcher  bad  died  Intestate  seised  and 
possessed  of  certain  real  and  personal  prop- 
erty, leaving  surviving  blm  as  his  sole  heirs 
four  sons  by  his  first  marriage,  residing  in 
New  York,  and  that  a  certain  Lillian  Butch- 
er and  two  children  of  Sydney,  Australia, 
claimed  to  be,  respectively,  the  widow  and 
daughters  of  said  Butcher  by  a  second  mar- 
riage. February  13,  1907,  Eliza  T.  Butcher, 
claiming  to  be  the  widow  of  said  James  W. 
Butcher,  presented  to  tbe  county  court  of 
said  county  a  written  instrument  purporting 
to  be  bis  last  will  and  testament,  which  was 
in   words   and    figures    as   follows,    to    wit: 

"This  Is  The  Last  Will  And  Testament  of 
me  James  Walter  Butcher  of  Sydney  in  the 
Colony  of  New  South  Wales  Merchant  After 
Payment  of  all  my  Just  debts  funeral  and 
testamentary  expenses  /  give  devise  and  be- 
queath All  real  and  personal  property  of  or 
to  which  I  may  die  seized  possessed  or  en- 
titled unto  and  to  tbe  use  of  my  wife  Eliza 
Ttoentymen  Butcher  her  heirs  executors  ad- 
ministrators' and  assigns  absolutely  And  I 
appoint  my  said  wife  sole  executor  of  this 
my  will  and  guardian  of  my  children  In 
Witness  whereof  I  have  hereunto  subscribed 
my  name  this  twenty-seventh  day  of  January 
in  tbe  year  of  our  Lord  one  thousand  elgbt 
hundred  and  eighty.    J.  W.  Butcher. 

"Signed  published  and  declared  by  tbe  said 
Monies  Walter  Butcher  the  testator  as  and 
for  his  last  will  and  testament  in  the  Joint 
presence  of  us  who  at  bis  request  In  his 
presence  and  In  the  presence  of  each  other 
have  hereunto  subscribed  our  names  as  wit- 
nesses. F.  K  MacKenzIe,  Sydney.  C.  H. 
Sorrell,  Clerk,  Sydney" 

— together  with  her  petition  praying  that  the 
will  be  admitted  to  probate,  that  letters  of 
administration  theretofore  issued  to  Pratt  be 
revoked,  and  that  letters  testamentary  Issue 
to  her  upon  the  probate  of  the  will,  and 
pending  the  probate  that  she  be  appointed 
special  administratrix  to  collect.  Time  for 
probate  of  said  will  was  fixed  by  tbe  court, 
due  notice  thereof  given,  and  the  i>etition  for 
the  removal  of  the  administrator  was  denied, 
from  which  last-named  order  appeal  was  tak- 
en to  the  district  court.  George  C.  Butcher, 
one  of  the  heirs,  filed  his  caveat,  objecting  to 
the  probate  of  said  writing  as  the  will   of 
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said  Butcher,  deceased,  alleging  that  said 
writing  was  not  his  last  will  or  testament. 
While  the  appeal  mentioned  was  pending  In 
the  district  court  and  undetermined,  pro- 
ponent prayed  for  and  was  granted  commis- 
sions to  tiake  the  depositions  of  C.  H.  Sorrell, 
survlTlng  attesting  witness  to  said  will,  and 
two  other  persona  to  prove  the  handwriting 
of  F.  B.  MacKenzle,  the  other  attesting  wit- 
ness, and  to  prove  his  death,  said  depositions 
to  be  taken  at  Sydney,  Australia,  and  they 
were  accordingly  taken.  Contestor  objected 
to  the  issuance  of  commission  to  take  depo- 
sitions, because  of  the  pendency  of  the  ap- 
jieal,  and  after  the  same  were  taken  and  re- 
turned, moved  to  suppress  them,  which  was 
denied,  and  also  objected  to  the  introduction 
of  said  depositions  In  evidence  for  the  same 
reason,  and  for  the  reason  that  the  certificate 
ef  the  justice  of  the  peace  to  whom  the  com- 
mission was  directed  was  signed,  as  commis- 
sioner. Instead  of  Justice  of  the  peace,  and 
showed  that  the  deposition  of  Charles  Henry 
Sorrell,  Instead  of  0.  H.  Sorrell,  was  taken, 
which  said  objections  were  overruled  and  to 
all  of  which  exceptions  were  taken. 

On  the  day  set  for  hearing,  a  Jury  was 
called  to  try  the  Issues  made,  and  the  testi- 
mony, consisting  of  the  depositions  afore- 
said, was  offered  in  support  of  the  will. 
Contestor  offered  no  evidence.  After  said 
testimony  was  read,  contestor  moved  for  non- 
suit, which  was  denied,  and  requested  a  di- 
rected verdict  In  his  favor,  which  was  also 
denied;  whereupon  proponent  requested  an 
instruction  directing  a  verdict  supporting  the 
will  and  Judgment  admitting  the  same  to  pro- 
bate, which  motions  were  sustained.  But 
before  the  Instructed  verdict  was  rendered, 
contestor  submitted  a  request  for  nine  gen- 
eral Instructions  to  be  given  to  the  Jury,  all 
of  which  were  refused  and  exceptions  taken ; 
bat  no  request  was  made  by  said  contestor 
to  submit  to  the  Jury  any  specific  question 
of  fact  Verdict  was  accordingly  rendered 
finding  the  said  Instrument  to  be  the  last 
wlU  and  testament  of  the  said  James  W. 
Bnteher,  deceased,  and  Judgment  was  entered 
thereon  admitting  the  will  to  probate  and  rec- 
ord, from  which  the  contestor  appealed  to  the 
Supreme  Court.  Coimsel  for  appellant  ar- 
gues at  length,  and  the  court  has  considered 
aU  of  the  assignments  of  error;  but  specific 
mention  and  ruling  will  be  made  only  with 
reference  to  the  following: 

[1]  1.  The  court  did  not  eer  in  Issuing  com- 
missions to  take  depositions  pending  the  ap- 
peal to  the  district  court  from  the  order  re- 
fusing to  remove  Pratt  as  administrator  and 
refusing  to  appoint  in  his  stead  the  execu- 
trix named  in  the  will.  Such  appeal  in  no 
manner  affected  the  Jurisdiction  of  the  pro- 
bate court  over  further  proceedings  as  to 
tlie  probate  of  the  will.  Section  7254,  Rev. 
Stat  1908;  2  Woemer's  Administrations,  i 
547,  and  cases  therein  cited. 

[2]  2.  The  commission  directed  the  deposi- 
tion of  "C.  H.  Sorrell,"  as  subscribing  witness, 


to  be  taken.  The  commissioner  certified  that 
pursuant  to  said  commission  he  took  the 
deposition  of  Charles  Henry  Sorrell,  "whose 
name  is  subscribed  to  the  foregoing  deposi- 
tion." The  name  subscribed  to  the  deposi- 
tion and  to  the  attestation  clause  of  the  will 
Is  "C.  H.  Sorrell."  The  witness  testified 
that  his  name  is  Charles  Henry  Sorrell;  that 
he  signed  his  name  as  attesting  witness  to  ' 
said  will,  which  he  fully  identified.  His  orig- 
inal signatures  to  the  attestation  clause  and 
to  the  deposition  were  before  the  trial  court 
and  are  in  this  court  for  Inspection.  It  Is 
perfectly  clear  that  the  person  whose  deposi- 
tion was  taken  and  returned  into  court  is 
the  identical  person  whose  deposition  was  In- 
tended to  be  taken,  and  named  in  the  com- 
mission as  aforesaid.  The  authorities  dted 
by  counsel  for  appellant  support  their  con- 
tention to  the  extent  that  It  cannot  be  as- 
sumed as  a  matter  of  law,  from  Inspection 
only,  that  "Charles  Henry  Sorrell"  and  "C.  H. 
Sorrell"  designate  the  same  person;  but  there 
are  not  to  our  Imowledge  any  which  hold, 
and  there  is  no  reason  for  holding,  that 
where  other  evidence  or  circumstances  Iden- 
tify the  names  so  differing  as  the  true  name 
of  the  same  person,  such  difference  is  fatal 
to  the  validity  or  suflSclency  of  any  written 
Instrument. 

[3,4]  3.  The  commission  was  issued  to  W. 
H.  Moseley,  Justice  of  the  peace,  as  commis- 
sioner to  take  the  depositions.  He  thereby  be- 
came an  officer  of  the  court  for  that  purpose, 
and  no  proof  was  required  of  his  being  a  Jus- 
tice, or  of  his  authority  to  administer  oaths,  or 
of  his  signature.  Weeks  on  Depositions,  §  189. 
His  signature  to  the  certificates,  as  follows: 
"W.  H.  Moseley,  J.  P.,  Commissioner" — ^was 
sufficient  Adams  v.  Graves,  18  Pick.  (Mass.) 
355;  Pollard's  Heirs  v.  Lively,  43  Va.  216; 
Brown  v.  Luehrs,  79  111.  575. 

[S]  4.  The  witnesses  were  described  In  the 
application  for  commission,  and  in  the  com- 
mission itself,  as  being  residents  of  Sidney, 
New  South  Wales.  The  depositions  showed 
that  at  the  time  they  were  taken  the  actual 
residence  of  said  Sorrell  and  of  one  of  the 
other  witnesses  was  not  In  the  city  of  Sid- 
ney, but  that  said  witnesses  were,  and  had 
been  for  many  years,  doing  business  in  said 
city.  The  objection  is  purely  technical,  and 
It  was  not  error  in  the  court  to  overrule  the 
same. 

[S]  5.  Objection  is  made  that  the  witness 
Sorrell  did  not  testify  that  he  and  MacKen- 
zle "attested  said  will.  In  the  presence  of 
the  testator."  Said  witness  did  testify  to 
every  matter  and  element  prescribed  by  sec- 
tion 7088,  Rev.  St  1908,  as  necessary  to  be 
shown  upon  the  probate  of  a  will.  That  such 
attestation  was  made  In  the  presence  of  the 
testator  may  be  fairly  inferred  from  the  dep- 
osition, although  not  specifically  stated.  He 
deposed  that  he  subscribed  the  attestation 
clause,  which  was  then  before  him,  and 
which  specifically  states  that  the  attestation 
was  In  the  presence  of   the  testator,  and 
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thereby  he  may  fairly  be  said  to  baye  a(- 
flruied  the  truth  of  that  statement.  Proof 
of  the  signature  of  tutid  MacKenzie,  as  well 
as  that  of  the  living  witness,  Sorrell,  to  the 
attestation  clause,  gives  the  language  of  that 
clause  great  probative  force,  and,  under  the 
authorities,  the  effect  of  the  statement  In 
said  attestation,  that  said  will  was  subscribed 
-and  attested  by  the  witnesses  in  the  presence 
of  the  testator  and  of  each  other,  is  to  throw 
the  burden  of  proof  that  It  was  not  so  at- 
tested upon  the  opponent  of  the  will.  Tap- 
pen  V.  Davidson,  27  N.  J.  Eq.  459-460;  Al- 
laire V.  Allaire,  37  N.  J.  Law,  312-325;  In 
re  Win  of  Cottrell,  95  N.  X.  329-335;  Nlck- 
erson  v.  Euck,  12  Cush.  (Mass.)  332-341;  In 
re  Pepoon's  Will,  91  N.  T.  255;  1  Woemer's 
Administrations,  pp.  71,  475;  In  re  Shap- 
ter's  Estate,  35  Colo.  578,  584,  85  Pac.  688,  6 
L.  K.  A.  (N.  S.)  575,  117  Am.  St.  Rep.  216.  In 
Allaire  v.  Allaire,  37  N.  3.  Law,  page  325, 
the  court  said:  "But  although  a  testimoni- 
um clause  be  not  indispensable,  a  certificate 
of  attestation,  which  comprises  a  statement 
of  all  that  is  requisite  to  the  formal  execu- 
tion of  the  instrument  as  a  will,  is  in  the 
blg)^est  degree  useful  with  respect  to  the 
proof  at  the  trial.  It  is  prima  facie  evidence 
of  all  the  facts  stated  in  it  If,  by  reason 
of  the  death  of  the  attesting  witnesses,  or 
their  absence  beyond  the  reach  of  process,  or 
for  any  other  cause,  a  foundation  be  laid 
for  the  introduction  of  secondary  evidence, 
proof  of  their  signatures  will  be  evidence 
that  what  they  attested.  In  fact,  did  take 
place.  (Citing  cases.)  And  If  the  attesting 
witnesses,  when  called,  admit  their  signa- 
tures, but  through  defect  of  memory,  or  for 
any  other  reason,  fall  to  testify  to  the  due 
execution  of  the  will,  it  may  be  established 
on  the  presumption  arising  from  the  form  of 
the  attesting  clause,  unless  there  be  affirma- 
tive evidence  given  to  disprove  its  state- 
ments." And  such  seems  to  be  the  rule  rec- 
ognized by  practically  all  of  the  authorities. 
It  is  also  held  that  the  attestation  of  the 
will  in  the  presence  of  the  testator  is  an  im- 
plied statement  that  the  testator  was  of  sound 
mind  and  competent  to  make  a  will.  In  re 
Shapter's  Estate,  supra; .Stevens  v.  Leonard, 
154  Ind.  67,  56  N.  B.  27,  77  Am.  St.  Rep. 
446.  This  statement  implied  as  to  MacKen- 
zle's  attestation,  supplements  Sorrell's  ex- 
press statement  in  evidence.  In  the  absence 
of  any  showing  to  the  contrary,  the  testimo- 
ny offered  in  support  of  the  will  was  amply 
sufficient  for  the  admission  of  the  same  to 
probate. 

[7]  6.  Under  our  statute,  and  the  objec- 
tions raised,  the  contestor  had  the  right  to 
have  the  issue  as  to  whether  the  writing  in 
question  was  the  last  will  and  testament  of 
the  alleged  testator  tried  to  a  Jury,  unless 
waived.  Both  parties  In  this  case  having  re- 
quested the  court  to-direct  a  verdict,  and  the 
contestor,  after  refusal  of  the  court  to  direct 
a  verdict  In  his  favor,  having  failed  to  re- 


quest that  any  gpeciflc  Issue  of  fact  be  sub- 
mitted to  the  Jury,  he  thereby  waived  hl« 
right,  and  the  refusal  of  the  court  to  sub* 
mit  the  question  to  the  jury  upon  the  geu- 
eral  issue  was  not  error,  and  contestor  can> 
not  predicate  error  upon  such  refosaL  In- 
surance Co.  of  North  America  y.  Wis.  CenC 
Ry.  Co.,  134  Fed.  794,  67  C.  C.  A.  300; 
Groves  v.  Acker,  85  Hun,  492,  33  N.  Y.  Supp. 
406;  Keohler  y.  Adler.  Adm'r,  78  N.  Y.  287; 
Magone  v.  Origet,  70  Fed.  778,  17  C.  a  A. 
363;  Kirtz,  Adm'x,  y.  Peck,  113  N.  X.  222, 
21  N.  E.  13a 

[8]  Under  the  evidence  in  this  case,  and 
upon  the  authority  of  the  Supreme  Court 
in  Re  Shell's  Estate,  28  Colo.  167,  63  Pac. 
413,  53  L.  R.  A.  387,  89  Am.  St  Rep.  181,  the 
county  court  had  the  right,  and  it  was  Its 
duty  to  direct  a  verdict  for  the  proponent. 

No  substantial  erroj'  appearing  in  the  rec- 
ord, the  Judgment  will  be  affirmed. 

(a  Colo.  App.  4SC> 

BOARD  OF  DIREX3T0RS  OF  XBLLOW 

JACKET  IRR.  DIST.  et  aL  v. 

WESSELS.    (No.  3,808.) 

(Court  of  Appeals  of  Colorado,    fifarch  11, 
1912.) 

1.  Appeal  anh  Ebbob  ({  45*)— Decisions  Re- 
viewable—Monev  Judgments. 

Code,  §  422,  allows  appeals  from  district 
courts  in  all  cases  where  the  judgment  is  final, 
and  amounts,  exclusive  of  costs,  to  S500.  In 
mandamus  against  the  directors  of  an  irrigatioiL 
district,  a  duly  organized  corporation  in  which 
the  directors  were  not  sued  as  directors,  and 
in  which  they  were  defending  in  their  individu- 
al capacity,  defendants  were  ordered  by  final 
writ  to  deliver  to  petitioner  $4,100  in  warrants 
already  issued,  to  issue  and  deliver  to  him  war- 
rants for  $3,600  already  passed  upon,  and  to 
take  action  as  to  the  payment  of  damages  un- 
der the  petitioner's  contract.  Held,  that  the 
judgment  was  not  a  money  judgment,  and  hence 
not  appealable. 

[Ed.  Note. — For  other  cas<'s,  see  Appeal  and 
Error.  Cent  Dig.  §|  152-158,  172-197;  Dec 
Dig.  i  45.*] 

2:  Costs  (|  96»)— Actions. 

Defendants  in  mandamus  to  compel  the  de- 
livery of  certain  warrants,  who  defend  in  their 
individual  capacities  are  liable  to  the  prevailng 
party  for  costs. 

[Ed.  Note. — For  other  eases,  see  Costs,- Cent 
Dig.  I  380;    Dec  Dig.  $  96,*] 

Walling  and  King,  JJ.,  dissenting. 

Appeal  from  District  Court,  Routt  County ; 
John  W.  Shumate.  Judge. 

Action  for  mandamus  by  Alden  V.  E,  Wea- 
sels against  the  Board  of  Directors  of  the 
Xellow  Jacket  Irrigation  District  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Appeal  dismissed. 

Morrison  &  De  Soto,  J.  K.  Bozard,  and  W. 
B.  McClelland,  for  appellants.  Arthur  L. 
Wessels,  Joseph  C.  Helm,  and  Kelly  & 
Haines,  for  appellee. 

CUNNINGHAM,  J.  This  is  an  action  in 
mandamus,  commenced  by  Alden  V.  E.  Wes- 
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kIs,  plaintiff  below,  against  the  above-named 
appellants.  On  petition  filed  by  appellee, 
■upported  by  affidavit,  an  alternative  writ 
Issued,  vrtiicli  writ,  In  due  time,  after  cer- 
tain proceedings  not  necessary  to  recite 
had  been  had,  was  made  mandatory.  By 
the  terms  of  the  final  writ  the  respondents 
were  ordered  to  deliver  to  the  petitioner 
$4,160  In  warrants  already  issued,  and  they 
were  further  "required  to  issue,  sign  and 
deliver  to  petitioner  warrants  for  $3,640 
already  passed  upon,  and  to  take  action  as 
to  the  payment  of  $200  and  also  the  $1,000 
damages  nnder  said  contract"  The  con- 
tract referred  to  in  the  above  quotation,  and 
which  was  set  forth  In  the  original  petition, 
pertains  to  work  which  petitioner  was  to 
perform,  and  material  he  was  to  furnish 
for  the  Irrigation  District,  and  his  com- 
pensation therefor.  FoUowing  the  order  or 
decree  of  the  district  court  as  above  recited, 
respondents  attempted  to  perfect  an  appeal 
to  the  Supreme  Court  Apparently  upon 
the  theory  that  the  respondents,  the  Irri- 
gation District,  Is  a  municipal  corporation, 
and  that  defendants  are  public  officials,  de- 
fending in  their  official  capacities  for  the 
benefit  oT  the  pabllc,  no  appeal  bond  was 
required  of  appellants,  and  none  was  given. 
Appellee  has  filed  a  motion  to  dismiss  the 
appeal,  and  it  is  this  motion  that  we  are 
now  called  upon  to  consider  and  dispose  of. 
In  his  motion  to  dismiss  the  appeal,  ap- 
pellee states  three  grounds:  (1)  That  the 
jDdgment  appealed  from  was  not  final.  (2) 
That  the  appellants  have  no  right  to  prose- 
cute the  appeal  without  bond.  (3)  That  the 
Jadgment  is  not  one  which  can  be  appealed 
from  under  section  422  of  the  Code  (R.  S.) ; 
that  is,  that  it  is  not  a  Judgment  that 
amounts  to  the  sum  of  $500,  exclusive  of 
costs. 

The  view  which  the  majority  of  the  court 
entertains  as  to  the  last  ground  of  the  motion 
makes  It  unnecessary  to  consider  the  first 
two  grounds,  and  we  express  no  views  as 
to  the  soundness  of  either  of  them. 

The  warrants  which  appellants  were  or- 
dered to  deliver  amounted,  at  face  value,  to 
17,810.  On  the  theory  that  a  judgment  was 
Involved  exceeding  $5,000,  appellants  have 
heretofore  made  application,  under  section 
6  of  the  act  creating  this  court,  to  have  the 
cause  remanded  to  the  Supreme  Court  from 
whence  It  came  by  transfer  to  this  court 
After  exhaustive  arguments,  a  majority  of 
the  court  reached  the  conclusion  that  the 
judgment  or  order  appealed  from  was  not 
for  money  at  all,  and  accordingly  denied 
the  motion  to  remand.  Counsel  for  appel- 
lants appear  at  one  tfme  to  have  entertained 
the  same  view  held  by  a  majority  of  this 
court  When  the  application  for  an  appeal 
was  made,  the  trial  judge  first  announced 
that  he  would  require  a  bond  in  the  sum 
of  $15,600,  substantially  twice  the  amount  of 
the  face  of  the  warrants  involved,  "and 
thereupon  respondents  objected  to  the  giving 
•       122P;— 28 


of  a  bond,  and  the  amount  thereof,  as  only 
a  question  of  costs  was  involved" — so  reada 
the  record. 

[1,2]  A  commitment.  If  the  Judgment  was 
final  and  regular,  could  have  issued,  but  an 
execution  ^or  money  could  never  have  prop- 
erly followed  the  Judgment  rendered.  Cer- 
tainly the  property  of  the  district  could 
not  have  been  seized  on  execution  based  on 
the  judgment  and  the  district  itself  was  not 
bound  by  the  Judgment  It  would  £eem 
clear  that  the  judgment  rendered  in  this 
case  cannot  preclude  the  district  from  de- 
fending against  the  warrants,  should  they 
be  issued  and  delivered  pursuant  to  the  man* 
date  of  the  trial  court  providing  the  dis- 
trict should  ever  see  fit  to  question  its 
liability  thereon.  Thus  far  the  district  has 
manifested  no  interest  in  the  controversy, 
but  has  permitted  its  officers  to  defend  them- 
selves as  best  they  may  in  an  action  to 
which  It  has  been  conceded,  by  counsel  for 
appellants  it  the  district  is  not  a  party. 
Again,  the  respondents  were  not  sued  M 
the  board  of  directors.  At  least  the  adverb 
Is  not  used  In  the  caption  or  in  the  body 
of  the  petition.  We  think  that  the  appel- 
lants are  defending  in  their  individual  capac- 
ity, and,  if  they  are  so  defending,  then  the 
judgment  is  clearly  not  a  money  judgment 
in  any  sense  of  the  word.  That  the  defend- 
ants are  defending  in  their  individual  capac- 
ity, and  are  liable  for  costs,  finds  support 
In  the  following  cases:  United  States  r. 
Boutell,  17  Wall.  604.  21  K  Ed.  721 ;  United 
States  V.  Schurz,  102  U.  S.  378,  26  L.  Ed. 
167.  Our  conclusion  that  the  motion  to  dis- 
miss the  appeal  should  be  granted  is  support- 
ed  by  the  case  of  Brady  v.  People,  45  Colo. 
364,  101  Pac.  340.  In  attempting  to  dis- 
tinguish the  Brady  Case  from  the  case  at 
bar,  counsel  for  appellants  in  their  brief  on 
the  motion  to  dismiss  the  appeal  say:  "The 
requirement  In  that  case  (the  Brady  Case) 
was  that  one  corporation,  the  county,  shoul^ 
levy  a  tax  for  the  benefit  of  other  corpora- 
tions, school  districts,  for  the  purpose  of 
maintaining  public  schools.  No  judgment  or 
other  liability  is  found  against  the  county 
commissioners,  and  no  Indebtedness  was 
found  against  any  person,  and  no  benefit 
whatever  in  the  shape  of  money  or  property 
was  awarded  or  commanded  to  be  delivered 
to  any  one."  But  this  does  not  seem  to  be 
the  basis  of  the  opinion  rendered  in  the 
Brady  Case.  Mr.  Justice  Gabbert  speaking 
for  the  court  in  the  Brady  Case,  uses  this 
langnage:  "Section  388  of  the  Civil  Code, 
therefore,  designates  when  this  appeal  was 
taken  In  what  instances  an  appeal  will  lie 
to  the  Supreme  Court.  By  this  section  It 
Is  provided  that  appeals  to  the  Supreme 
Court  from  the  district  and  county  courts 
shall  be  allowed,  where  the  judgment  or 
decree  appealed  from  is  final,  and '  shall 
amount  exclusive  of  costs,  to  the  sum  of 
$100  (the  amount  which  formerly  governed 
appeals),  or  relates  to  a  franchise  or  free- 
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bold.  In  the  case  at  bar  there  Is  no  money 
Judgment.  Consequently  this  court  Is  with- 
out Jurisdiction  to  entertain  the  appeal." 

The  motion  ,to  dismiss  the  appeal  will  be 
granted,  and  the  appeal  is  dismissed,  with- 
out prejudice. 

WALLING  and  KING,  JJ.,  dissent. 

(21  Colo.   App.  431) 

SEAVER  et  aL  t.  SNIDER. 

(Court  of  Appeals  of  Colorado.    March  11, 
1912.) 

1.  Appeal  and  Ebbob  (§  987*)— Fin  dings— 
Conclusiveness. 

The  appellate  conrt  will  not  weigh  the  evi- 
dence upon  questions  of  fact 

[E^d.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  §§  3893-3896;  Dec.  Dig.  i 
987.*] 

2.  COBPOBATIONS      (§      117*)   —  TBANSFEB      OF 

Stock— Rescission— Fbaud. 

Plaintiff  purchased  stock  in  a  coal  mine 
upon  the  understanding  that  defendant  K. 
would  also  pay  a  like  sum  of  $2,000  to  the  own- 
er, also  a  defendant  for  an  interest,  and  when 
plaintiff  gave  the  owner  his  check  for  $2,000, 
defendant  R.  pretended  to  deliver  his  check  for 
that  amount  toi  the  purpose  of  inducing  plain- 
tiff to  purchase  and  part  with  his  money,  which 
he  would  not  otherwise  have  done  but  for  de- 
fendant's purchase.  The  delivery  of  defendant's 
<dieck  was  merely  colorable  to  induce  plaintiff 
to  purchase,  and  was  done  in  pursuance  of  an 
arrangement  with  the  owner,  who  afterwards 
returned  R. 'a  check  to  him  and  gave  him  half 
■of  plaintitTs  payment.  Held,  that  the  acts  of 
R.  at  the  time  of  the  delivery  of  the  checks  con- 
atituted  fraud  entitling  plaintiff  to  rescind  his 
contract  of  purchase. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i  506;    Dec.  Dig.  §  117.*] 

A  Fbaud  (§  35*)— Waiveb  or  Right  or  Ac- 
tion. 

When  plaintiff  signed  an  agreement  with 
defendants  releasing  all  of  his  rights  in  mining 
stock  purchased  from  one  of  them,  and  of  all 
of  his  rights  as  to  the  mining  property,  he 
Iqjew  of  the  fraudulent  representations  of  de- 
fendant R.  and  the  agent  of  the  other  defend- 
.ant,  the  owner,  as  to  the  physical  condition  of 
■the  mine,  but  did  not  know  that  the  delivery 
:by  defendant  R.  of  his  check  to  the  owner  of 
•the  property  at  the  time  plaintiff  gave  his  check 
for  the  stock,  as  R.  had  agreed  to  do,  was  mere- 
!ly  colorable  to  induce  plaintiff  to  believe  that 
R.  was  also  becoming  a  purchaser,  which  was 
not  the  fact;  the  check  having  been  returned 
to  R.  with  half  of  the  amount  of  plaintiff's 
check,  and  the  whole  scheme  being  to  defraud 
plaintiff  into  purchasing  an  interest  in  the 
property.  Held,  that  the  release  did  not  oper- 
ate to  discharge  any  claim  against  defendants 
for  damages  for  fraud  in  connection  with  the 
transaction  by  which  the  checks  were  delivered 
to  the  owner;  plaintiff  having  no  knowledge  of 
such  fraud  when  he  signed  the  release. 

[B3d.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §  30;    Dec.  Dig.  $  35.*] 

4.  Release  (5  30*)— Scope. 

A  release  ordinarily  includes  only  such 
claims  as  are  within  the  contemplation  of  the 
parties,  and  not  those  of  which  one  of  them 
was  ignorant. 

[Ed.  Note. — ^For  other  cases,  see  Release, 
Cent.  Dig.  fS  72,  73;    Dec.  Dig.  |  30.*] 


5.  Tbial    (I    260*)— iNSTBUcnoNS— Requists 

— Chabobs  Albeadt  Given. 

Defendant  was  not  prejudiced  by  the  re- 
fusal of  requested  instructions,  the  substance 
of  which,  so  far  as  proper,  was  contained  in 
instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  651-659;    Dec.  Dig.  i  260.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Peter  L.  Palmer,  Judge. 

Action  by  Charles  E.  Snider  against  Ralph 
L.  Seaver  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

George  S.  Redd,  George  Stldger,  and  Hor- 
ace G.  Benson,  for  appellants.  Arthur  Corn- 
forth  and  Edmund  J.  Churchill,  for  appellee. 

HDRLBUT,  J.  This  appeal  is  here  from 
the  district  court  of  the  city  and  county  of 
Denver,  by  transfer  from  the  Supreme  Court 
Plalntiil  (appellee)  commenced  /in  action 
against  defendants  (appellants),  founded  up- 
on fraud  and  deceit  practiced  upon  plaintiff 
by  defendants  as  alleged.  In  the  sale  and 
purchase  of  the  capital  stock  of  the  Longs 
Peak  Coal  &  Coke  Company,  a  Wyoming  cor- 
poration. Said  company,  at  the  time  of  such 
purchase,  and  for  a  considerable  period  prior 
thereto,  was  In  the  possession  of  and  operat- 
ing certain  coal  mines  in  Boulder  county, 
Colo.,  under  lease  from  the  owners  thereof. 
The  transaction  was  consummated  on  May 
3,  1905,  by  the  execution  of  a  written  con- 
tract signed  by  plaintiff  and  defendants.  The 
complaint  alleged  that  plaintitT  was  without 
any  experience  whatsoever  concerning  coal 
mines  and  their  operation;  that  he  was  in 
search  of  a  business  opportunity;  that  in 
answer  to  an  advertisement  in  the  Denver 
Post  he  wrote  defendant  Robinson  and  re- 
ceived two  letters  from  him,  dated  April 
10th  and  13tb  (1906),  respectively,  therein 
stating  that  he  luiew  of  a  good  paying  coal 
mine  enterprise,  stating  at  considerable 
length  the  facts  and  conditions  upon  which 
stock  of  the  company  could  be  purchased 
anr  possession  of  the  mine  obtained ;  that 
he  was  prepared  to  invest  $2,000  in  the  en- 
terprise and  was  looking  for  a  good  straight- 
forward business  man  to  invest  an  equal 
amount,  which  together  would  give  them  a 
controlling  interest;  that  he  was  thoroughly 
familiar  with  the  coal  industry,  and  proph- 
esying fabulous  profits  and  rich  returns  for 
both  of  them  from  such  investment  The 
complaint  further  alleged  that  many  false 
and  fraudulent  representations  were  made 
to  plaintiff  by  defendants  and  one  Berryman, 
concerning  the  physical  condition  of  the 
mine,  the  amount  of  its  production,  the  prof- 
Its  arising  therefrom,  its  capacity  for  ton- 
nage, its  machinery  and  equipment,  and 
other  matters  of  similar  import;  that  such 
representations  and  Robinson's  representsi- 
tion  that  be  was  thoroughly  familiar  with 
coal  mining  operations  and  would  invest  an 
equal  amount  of  money  with  him  and  be- 
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come  his  full  partner  were  the  sole  induce- 
ments that  led  him  into  investing .  in  the 
enterprise  and  paying  $2,000  as  a  first  pay- 
moit;  that  plaintiff  was  grossly  deceived  and 
defrauded  by  defendants  in  this,  to  wit,  that 
the  first  payment  to  be  made  in  cash  to  the 
owner  of  the  stock  (defendant  Seaver)  was 
$4,000,  of  which  sum  he  was  to  pay  $2,000 
and  defendant  Robinson  $2,000;  that  at  the 
time  he  gave  his  check  to  Seaver  for  $2,000 
defendant  Robinson  was  present  and  also 
gave  liis  chedc,  payable  to  Seaver,  for  an 
equal  amount;  that  the  check  of  Robinson 
was  fraudulent  and  worthless;  that  he  had 
no  funds  in  the  bank  upon  which  it  was 
drawn;  that  Seaver,  participating  in  the 
deception,  took  Robinson's  check  at  the  same 
time  he  received  that  of  plaintiff,  and  by 
Ills  actions  and  statements  led  plaintiff  to 
believe  that  Robinson  was  his  full  partner 
and  Iiad  paid  an  equal  amount  with  him 
to  become  such;  that  afterwards  said  Sea- 
ver, through  his  agent  or  representative  Ber- 
ryman,  returned  to  Robinson  the  check  of 
$2,000  previously  received  from  him  (which 
Robinson  destroyed),  and  at  the  same  time 
delivered  to  Robinson  his  personal  check 
payable  to  Robinson's  order  for  $1,000,  being 
one-half  of  the  $2,000  previously  paid  to 
Seaver  by  platntlfl.  The  complaint '  and  re- 
ply alleged  that  at  the  time  plaintiff  signed 
the  accord  and  satisfaction  agreement  of 
January  4,  1906,  mentioned  in  the  answer, 
he  tiad  no  knowledge  of  the  fraudulent  acts 
and  deceptions  of  Seaver  and  Robinson  as 
next  hereinbefore  referred  to.  The  third 
defense  In  defendants'  answer  pleaded  in 
bar  a  written  accord  and  satisfaction  agree- 
ment, dated  January  4,  1906,  signed  by  plain- 
tiff of  the  first  part,  and  defendants  and  one 
Hammond  of  the  second  part,  wherein  the 
parties  thereto  purported  to  cancel  and  annul 
all  previous  agreements  between  them,  and 
to  acknowledge  full  satisfaction  of  all  claims 
or  demands  which  at  the  time  existed  be- 
tween them.  The  case  was  tried  to  a  Jury 
and  Verdict  returned  in  favor  of  plaintiff 
for  $2,000,  upon  which  Judgment  was  ren- 
dered. 

[1]  So  far  as  the  evidence  is  cohcerned, 
it  would  be  a  loss  of  time  to  comment  at 
length  thereon.  The  abstract  of  record  con- 
tains 161  pages  of  testimony,  and  every  is- 
sue of  fact  is  vigorously,  affirmed,  and  de- 
nied, by  the  testimony  of  the  respective  par- 
ties, to  a  degree  which  almost  challenges 
the  wisdom  or  usefulness  of  an  oath  in  legal 
proceedings.  The  established  rule  in  this 
Jurisdiction,  concerning  controverted  facts 
In  the  trial  of  cases,  relieves  us  of  the  duty 
of  weighing  the  evidence.  The  verdict  was 
in  favor  of  plaintiff  and  was  supported  by 
rafflcient  evidence.  We  think  the  Jury  were 
properly  and  carefully  charged  by  the  court 
as  to  the  law  and  their  duty  in  deliberating 
upon  the  Issues  and  verdict. 

[2]  The  delivery  of  the  check  by  Robinson 


to  Seaver  Jn  the  presence  of  Snider,  and  it* 
receipt  and  retention  for  the  time  by  Seaver, 
was  evidently  for  the  purpose  and  had  the 
effect  of  deceiving  plaintiff  and  thereby  in- 
ducing him  to  enter  Into  an  agreement  of 
purchase  and  to  part  with  $2,000  of  his  own 
money,  which  he  would  not  have  done  but 
for  such  acts  and  the  representations  made 
by  said  Robinson  and  Seaver  preceding  and 
accompanying  the  delivery  of  the  check. 
These  acts  constituted  a  fraud,  for  which 
Snider  could  rescind  the  contract. 

[3]  A  number  of  legal  propositions  per- 
tinent to  this  case  have  been  well  argued 
by  counsel  both  at  the  oral  hearing  and  in 
their  briefs;  but,  as  we  view  this  case,  only 
one  question  is  necessary  to  be  decided  in 
order  to  determine  this  appeal,  and  that  is 
as  to  the  force  and  effect  of  the  accord 
agreement  above  mentioned.  We  are  sat- 
isfied that  at  the  time  plaintiff  signed  this 
agreement  he  was  fully  informed  as  to  the 
truth  or  falsity  of  all  the  alleged  fraudu- 
lent representations  made  by  either  of  the 
defendants  concerning  the  physical  condition 
of  the  mine,  its  profitable  operation,  and 
every  other  fact  in  issue,  save  and  except 
the  transactions  surrounding  the  payment 
by  plaintiff  of  the  $2,000  and  the  sayings 
and  actions  of  defendants  at  that  time.  If 
plaintiff,  at  the  time  he  signed  the  accord 
agreement,  did  not  know  of  the  alleged  fraud 
practiced  upon  him  by  defendants  in  the 
$2,000  check  transaction,  it  cannot  be  said 
that  he  then  had  that  transaction  in  mind, 
consequently  would  not  be  bound  by  the 
agreement  as  to  any  claim  or  demand  he 
might  have  had  growing  out  of  such  transac- 
tion. This  accord  agreement  shows  that 
plaintiff.  Snider,  divested  himself  of  all 
stock  in  said  company  which  he  owned,  gave 
up  the  entire  right  of  management  or  con- 
trol of  the  coal  mine,  resigned  from  the 
board  of  directors,  and  thereby  disposed  of 
every  right  and  property  he  had  previously 
acquired  by  any  dealings  or  negotiations 
by,  through,  or  with  defendants  or  either  of 
them.  So  far  as  the  agreement  is  concerned, 
he  retained  no  interest  whatever  In  the 
stock,  assets,  or  business  of  the  company, 
and  had  no  financial  interest  In  Its  future 
operations,  and  his  consideration  for  thus 
severing  all  connection  with  said  company 
was  the  promise  of  Seaver  to  pay  all  debts 
then  existing  against  tiie  company  and  to 
pay  a  certain  mortgage  then  standing  of 
record  against  the  company. 

[4]  "A  release  ordinarily  covers  only  such 
claims  as  are  within  the  contemplation  of 
the  parties;  consequently,  a  demand  of 
which  the  parties  were  ignorant  when  the 
release  was  given  is  not  as  a  rule  embraced 
therein."  34  Cyc.  1092.  The  release  or  ac- 
cord agreement  mentioned  seemed  to  be  full 
enough  in  every  respect  to  have  barred  any 
future  action  as  between  the  parties  there- 
to, founded  upon  any  claim  or  demand  which 
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existed  between  them  at  the  time  of  signing 
the  same,  provided  such  claim  or  demand 
was  then  known  to  exist  hy  the  contracting 
parties.  The  case  of  Guldager  v.  Rockwell, 
14  Colo.  459,  24  Fac.  556,  cited  by  appellants' 
counsel,  seems  to  be  authority  against  appel- 
lants' contention.  In  that  case  plalntUf 
sought  to  recover  damages  for  the  death  of 
her  husband.  She  had  previously  signed  an 
accord  and  satisfaction  agreement  somewhat 
similar  to  the  one  here  considered,  which 
agreement  was  pleaded  by  defendant  Rock- 
well tn  bar  of  plaintltTs  action.  The  court 
held  the  plea  to  be  good.  We  notice,  how- 
ever, that  there  is  a  marked  difference  be- 
tween the  facts  tn  the  two  cases.  We  extract 
the  following  excerpt  from  that  case,  refer- 
ring to  plaintiff's  testimony:  "I  made  no 
claim  of  requlttal  on  account  of  the  death  of 
my  husband;  did  not  mention  It  because  I 
did  not  want  to ;  did  not  consult  anybody  in 
regard  to  it  until  I  returned  to  Denver.  I 
knew  at  the  time  that -I  had  a  claim  against 
him  (defendant),  and  when  I  made  this  state- 
ment and  signed  the  receipt  I  expected  to 
bring  this  suit."  The  court  in  that  case 
says:  "The  paper  in  question,  being  a  con- 
tract entered  Into  by  plaintiff  deliberately 
and  with  full  knowledge  of  her  rights,  be- 
ing sufficient  in  its  terms  to  comprehend  the 
claim  in  question,  having  been  entered  into 
for  the  purpose  of  settling  all  matters  of  dif- 
ference, and  being  so  fully  understood  by 
both  parties,  it  Is  clear  that  its  effect  can- 
not be  avoided  except  upon  the  ground  of 
fraud  or  mistake."  It  will  be  seen  that 
plaintiff,  at  the  time  the  signed  the  release, 
knew  she  had  a  claim  against  Rockwell  for 
the  death  of  her  husband.  In  the  case  at 
bar  the  evidence  shows  without  contradiction 
that  at  the  time  plaintiff  signed  the  accord 
and  satisfaction  agreement  he  had  no  knowl- 
edge of  the  fraud  and  deceit  which  had  been 
practiced  upon  him  by  defendants  in  and 
concerning  the  $2,000  check  transaction 
above  referred  to. 

The  views  above  expressed  appear  to  be 
in  harmony  with  the  following  cases:  Clark 
V.  Taylor  et  al.,  68  Iowa,  519,  27  N.  W.  493 ; 
Crumley  v.  Webb,  44  Mo.  444,  100  Am.  Dec. 
304 ;  Church  Cooperage  Co.  et  al.  v.  Plnkney 
et  al.  (D.  C.)  163  Fed.  653;  Estate  of  John 
F.  Cottrell,  11  Phlla.  (Pa.)  93. 

[SI  Appellants'  counsel  complain  of  the  re- 
fusal of  the  court  to  give  defendants'  ten- 
dered Instruction  No.  10.  We  do  not  think 
that  instruction  was  a  proper  statement  of 
the  law  as  applied  to  the  evidence  in  the 
case.  The  same  may  be  said  of  defendants' 
tendered  instructions  Kos.  19  and  13.  De- 
fendants were  not  prejudiced  by  the  court's 
refusal  to  give  the  Instructions  as  tendered, 
for  the  reason  that  Instructions  Nos.  2,  6,  7, 
and  13,  given  by  the  court,  contained  the 
substance  of  the  instructions  refused,  so  far 
as  warranted  by  law. 

It  appearing  that  plaintiff,  at  the  time  he 


signed  the  accord  and  satisfaction  agree- 
ment, had  no  knowledge  of  the  deception 
practiced  upon  him  by  defendants  in  the 
matter  of  the  |2,000  check  transaction  here- 
tofore referred  to,  and  had  no  knowledge 
that  Robinson  was  not  his  full  partner  in 
the  stock  deal,  he  was  not  bound  by  said  ac- 
cord agreement  as  to  any  claim  or  demand 
he  had  against  defendants  or  either  of  tbem 
arising  out  of  said  check  transaction. 

Discovering  no  reversible  error  in  the  rec- 
ord, the  judgment  will  be  affirmed. 

Judgment  affirmed. 

(a  Colo.  App.  32C) 

DENVER  JOBBERS'   ASS'N  et  al.>.  PEO- 
PLE ex  reL  DICKSON,  Atty.  Gen. 

(Court  of  Appeals  of  Colorado.     March   11, 
1912.) 

1.  Appeal  and  Ebbor  (§  193*)  —  QusanoNS 
Reviewable— Pleadings. 

An  objection  to  a  complaint  on  the  ground 
that  it  is  made  on  information  and  belief  not 
raised  in  the  trial  court  nor  by  assignment  of 
errors  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  1226-1240;  Dec.  Dig.  I 
193.*] 

2.  iNJDNcnoN  (I  122*)— Suit  bt  Attobnet 
Genebal  —  Allegations  on  Information 
AND  Belief — Sufficienct. 

A  complaint  by  tlie  Attorney  General  su- 
ing on  behalf  of  the  state  to  restrain  a  combi- 
nation in  restraint  of  trade  may  be  supported 
by  the  affidavits  of  persons  cognizant  of  the 
facts  and  the  Attorney  General  may  make  the 
allegations  on  information  and  belief. 

(Ed.  Note. — For  other  cases,  see  Injanction, 
Cent  Dig.  |{  262-268;   Dec.  Dig.  i  122.*] 

3.  Pleading   ((  214*)— Deuubbeb  — Aoina- 

8I0N8. 

A  demurrer  to  a  complaint  admits  only 
the  facts  pleaded  and  not  the  legal  conclusions. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  525-534;    Dec.  Dig.  {  214.*] 

4.  Monopolies  (8  24*)  —  Remedies  to  Re- 
BTBAiN  Unlawful  (johbinations— Pleai>- 

INOS— SUFFlClENCr. 

A  complaint  by  the  Attorney  General  suing 
on  behalf  of  the  state  to  enjoin  a  combination 
to  control  prices  of  food  products  which  alleges 
that  wholesale  and  retail  dealers  combined  to 
control  prices,  and  to  control  the  trade  ao  that 
only  members  of  the  association  constituting 
the  combination  could  purchase  food  products 
for  the  retail  trade,  thereby  denying  to  inde- 
pendent dealers  freedoni  of  trade  in  the  pur- 
chase and  sale  of  food  products,  and  that  the 
wholesale  dealers  conspired  with  the  retail 
dealers'  association  that  they  would  not  sell 
food  products  to  retailers  until  they  would 
agree  to  sell  the  same  to  consumers  at  a  price 
fixed  by  the  combination,  etc.,  auflSciently 
charges,  as  against  a  demurrer,  an  anlawful 
combination  in  restraint  of  trade. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  §  17;   Dec.  Dig.'S  24.*] 

5.  Common  Law  (§  12*) —Adoption  — Stat- 
utes. 

Under  Rev.  St  1908.  i  6295,  providing 
that  the  common  law  of  England  and  acts  of 
Parliament  in  aid  thei:eof,  adopted  prior  to  the 
fourth  year  of  James  I,  excepting  enumerat- 
ed acts,  shall  be  in  force  until  repealed,  the 
common  law  and  acts  of  Parliament  in  aid 
thereof  prior    to   the   designated   time,   are    a 
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part  of  tke  kw  of  th«  state,  bnt  acta  of  Parlia- 
ment subsequently  enacted  repealing  probibi- 
tiona  in  force  at  the  designated  time  do  not  af- 
fect the  common  law  in  force  in  the  state. 

[E<d.   Note.— For  other   cases,   see   Common 
Iaw,  Gent.  Dig.  {  10;  Dec  Dig.  i  12.*] 

C  CoTJBTB  (I  107*)— Judicial  Didcisiohs— 

CONSTBUCnON. 

The  general  expressions  of  an  opinion  of 
•  court  must  be  taken  in  connection  with  the 
Cacts  of  the  case  and  expressions  going  beyond 
that  are  not  controlling  in  a  subsequent  suit 
when  the  point  is  presented  for  decision. 

[EA.    Note.— For    other    cases,    see    Courts, 
Cent.  Dig.  f  360;   Dec.  Dig.  §  107.*] 

7.  MoROPouEs  ({  24*)— Illeoal  Cowbika- 
noNB. 

A  combination  between  wholesale  and  re- 
tail  dealers  in  food  products  to  control  prices 
and  to  prohibit  a  sale  to  retailers  not  members 
of  the  combination  is  void  as  contrary  to  pub- 
lic policy  and  is  unlawful  in  the  sense  that  the 
members  are  subject  to  criminal  indictment  and 
in  the  sense  that  they  may  be  restrained  in 
equity  at  the  suit  of  the  Attorney  General  on 
behaU  of  the  state  without  the  aid  of  any  anti- 
trust statute. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  i  17;   Dec.  Dig.  i  24.*] 

8.  MoKOPOUEs  (I  29*)— Offenses— ENOBOsa- 
mo. 

The  offense  of  engrossing  is  a  part  of  the 
common  law  adopted  bv  Rev.  St.  1008,  (6295, 
adopting  the  common  law  and  acts  of  Parlia- 
ment in  aid  thereof  enacted  prior  to  the  fourth 
year  of  James  I. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  I  19;   Dec  Dig.  i  20.*] 

9.  Monopolies  (I  17*)  —  Conspibacy  in  Re- 

8TBAINT  OF  TBADB— REMEDY. 

A  combination  between  wholesale  and  re- 
tail dealers  to  control  the  price  of  food  prod- 
ucts and  to  prevent  the  purchase' of  such  prod- 
ucts by  retailers  not  belonging  to  the  combina- 
tion is  a  conspiracy  at  common  law  and  is 
pnnisliable  under  Mills'  Ann.  St.  {  1294,  pun- 
ishing persons  conspiring  to  co-operate  in  do- 
ing an  unlawful  act. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  (  13;   Dec  Dig.  |  17.*] 

10.  Monopolies  ({  24*)  —  Injunctive  Rb- 

UEP. 

Eqni^  has  Jurisdiction  at  the  suit  of  the 
Attorney  General  on  behalf  of  the  people  to  re- 
strain a  combination  of  wholesale  and  retail 
dealers  in  food  products  formed  to  control  the 
prices  of  such  products  and  to  prevent  retail- 
era  not  members  of  the  combination  from  pur- 
chasing such  products. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  |  17;  Dec.  Dig.  i  24.*] 

11.  Monopolies  (I  12*)  —  Combination  ov 


La 


UTES. 


Rev.  St  1008,  {  3924,  permitting  combina- 
tions of  employes  for  lawful  purposes,  limits 
the  combinations  of  employes  to  lawful  pur- 
poses, some  of  which  are  specifically  mention- 
ed, and  does  not  permit  an  unlawful  qombina- 
tion  in  restraint  of  trade. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  f  10;  Dec.  Dig.  (  12.*] 

12.  MoNOFOuxs  (J  10*)  —  Coicbination  in 
Bestbaint  of  Tbadb— Statutes— Validitt. 
The  right  of  freedom  of  trade,  and  the 
right  to  freedom  from  oppression  by  monopo- 
lies, is  an  inherent  and  constitutional  right, 
and  it  is  liot  within  the  power  of  the  Legisla- 
ture   to   interfere   therewith   by   granting   the 


right  to  form  a  combination  between  wholesale 
and  retail  dealers  to  control  the  price  of  food 
products. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  |  9;  Dec.  Dig.  |  10.*] 

13.  Monopolies  (8  24*)  —  Pbobecution  ov 
Actions— PowEBS. 

Under  Const,  art.  4,  i  1,  providing  that 
the  executive  department  shall  consist  of  a 
Governor  and  Attorney  General  who  shall  per- 
form the  duties  prescribed  by  the  Constitution 
and  law  and  Rev.  St  1008,  i  6186,  requiring 
the  Attorney  General  to  prosecute  actions  in 
which  the  state  shall  be  a  party  or  Interested, 
when  required  to  do  so  by  the  Governor,  the 
Attorney  General  baa  jurisdiction,  when  order- 
ed by  the  Governor,  to  institute  a  suit  on  lie- 
half  of  the  people  to  enjoin  a  combination  in 
restraint  of  trade. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  {  17;   Dec  Dig.  §  24.*] 

14.  Monopolies   (|  24*)  —  Pbosroution  of 
Actions— FowEBS. 

The  Attorney  General  is  authorized  under 
the  common  law  to  sue  on  behalf  of  the  state 
to  restrain  illegal  combinations. 

[Ed.  Note. — For  other  cases,  see  Monopolies^ 
Cent  Dig.  1 17;   Dec  Dig.  8  24A] 

16.  Courts   (§  472*)— Jubisdiction- Pbeseb- 

VATION    of   PREROOATIVES   AND    FRANCHISES. 

Though  the  Supreme  Court  will  assert  its 
exclusive  jurisdiction  when  necessary 'to  pre- 
serve and  protect  the  sovereignty  and  to  main- 
tain, unimpaired,  the  governmental  authority 
of  the  state,  the  district  court  has  jurisdiction 
of  a  suit  by  the  Attorney  General  on  behalf 
of  the  state  to  enjoin  illegal  combinations  of 
dealers  in  food  products  to  control  prices  and 
to  prevent  retailers  not  members  of  the  com- 
bination from  purchasing  such  products,  where 
the  combination  does  not  include  all  the  whole- 
sale or  retail  dealers  of  the  state  and  does  not 
affect  all  the  people  of  the  state. 

[Ed.  Note.— Fflr  other  cases,  see  Courts, 
Cent  Dig.  i|  1199-1224;   Dec  Dig.  {  472.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty Of  Denver;  George  W.  Allen,  Judge. 

Action  by  the  People  on  the  relation  of 
William  H.  Dlcicson,  Attorney  General, 
against  the  Denver  Jobbers'  Association  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Bartels,  Blood  &  Bancroft,  Rothgerber,  Ap- 
pel  &  Laton,  Bicksler,  Bennett,  Dana  & 
Blount,  Ralph  E.  Stevens,  S.  W.  WIdney, 
and  Geo.  Q.  Richmond,  f<'''  appellants.  Ben- 
jamin Griffith,  Atty.  Gen.,  and  A.  A  Lee, 
Deputy  Atty.  Gen.  (William  H.  Dickson,  of 
counsel)  for  appellee. 

SCOTT,  P.  J.  This  is  an  action  by  the 
Attorney  General  of  the  state  on  behalf  of 
the  people  to  enjoin  the  defendants,  corpora- 
tions, officers,  associations,  partnerships,  and 
individuals,  alleged  to  be  engaged  in  a  con- 
spiracy In  restraint  of  trade  In  the  matter 
of  food  products. 

The  information  alleges  among  other 
things  that  the  defendants  are  directly  or 
indirectly  engaged .  in  the  business  of  pur- 
chasing, shipping,  selling,  or  otherwise  deal- 
ing in  food  products — flour,  sugar,  coffee, 
breadstuCs,  and  other  artlclea  of  food  in  the 
state   of  Colorado — and   that   the   business 
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of  said  defendants  Is  not  strictly  a  private 
one,  lu  which  the  welfare  of  these  defendants 
Is  solely  concerned,  but  that  said  business  is 
one  in  wblcb  aU  the  people  of  the  state  of 
Colorado  are  vitally  Interested.  That  the  ar- 
ticles and  commodities  In  which  they  were 
and  are  dealing  are  not  only  of  prime  Im- 
portance to  the  comfort  and  happiness  of  the 
people  at  large,  but  were  and  are  necessary 
and  essential  to  sustain  life,  and  that  every 
and  all  combinations  between  these  defend- 
ants, among  themselves  or  between  these  de- 
fendants or  any  of  them,  and  other  persons, 
by  which  they  control  and  agree  to  advance, 
regulate,  or  fix  the  price  of  said  food  prod- 
ucts, and  any  and  all  contracts  or  agree- 
ments, which  by  their  operation  have  a  ten- 
dency to  increase  the  price  thereof,  aflTect  In- 
juriously the  public- good  and  are  unlawful 
as  being  in  restraint  of  trade  and  as  de- 
stroying competition  and  thereby  increasing 
the  price  of  commodities  of  indispensable 
necessity  to  all  the  people  of  the  state  of 
Colorado. 

That  the  ostensible  objects  of  the  defend- 
ant eoi?)orations  as  set  out  In  their  arti- 
cles of  Incorporation,  are  legitimate,  yet  in 
truth  and  In  fact  one  of  the  principal,  if  not 
the  principal  object  of  said  corporations  is 
by  combinations,  contracts  and  agreements 
between  themselves  and  the  members  there- 
of, and  between  themselves  and  other  de- 
fendants herein  mentioned  and  others  at  this 
tUne  to  plaintiff  unlmown,  to  abolish  compe- 
tition and  to  regulate  and  flx  the  price  of  the 
before-mentioned  commodities;  that  these 
defendant  corporations  prior  to  the  1st  day 
of  July,  1007,  entered  into  a  conspiracy  and 
agreement  among  themselves  and  with  the 
members  thereof  and  with  the  retail  dealers 
of  said  food  products,  with  the  intent  and 
purpose  to  have  said  retail  dealers  abdicate 
their  functions  so  far  as  the  price  of  said 
commodities  to  the  consumers  was  concerned, 
and  that,  by  reason  of  said  contracts,  con- 
spiracies, and  agreements,  they  have  al>dicat- 
ed  their  fufactlons  so  that  the  price  of  said 
commodities  to  the  consumer  is  regulated  and 
fixed,  not  by  the  retailers  themselves,  but  by 
these  corporations,  secretaries,  members,  and 
standing  committees  thereof  and  by  said 
Denver  Local  No.  1,  and  that  they  and  all  of 
them  have  contracted,  conspired,  and  agreed 
between  themselves,  their  members  and  of- 
ficers and  with  others,  to  refuse  to  sell  said 
necessaries  of  life  to  any  retail  dealers  ex- 
cept those  who  will  agree  to  abide  by  the 
price  so  fixed;  that  said  contracts,  combina- 
tions, and  agreements  destroy  competition, 
enhance  the  price  of  food  products,  are  in 
restraint  of  trade,  and  are  unlawful  and  void. 

Further,  that  the  said  corporations  and 
the  other  defendants  herein  named,  by  un- 
lawfully conspiring,  as  aforesaid,  have  con- 
trolled and  still  control  practically  all  the 
supply  of  food  products  available  for  the 
sustenance  of  the  people  of  Colorado,  and 
have  controlled  and  fixed,  and  still  control 


and  fix,  and  will  continue,  unless  a  court  of 
equity  interferes,  to  control  and  fix,  the 
price  of  said  commodities  to  the  consumers, 
the  people  of  Colorado,  at  a  figure  largely 
in  excess  of  the  prices  which  would  prevail 
could  the  public  purchase  in  a  fair,  open, 
and  competitive  market.  It  is  further  al- 
leged that,  in  accordance  with  the  by-laws 
of  the  defendant  herein  the  Denver  Retail 
Grocers'  Association,  each  member,  on  join- 
ing said  association,  is  required  to  pay  Into 
the  treasury  of  said  association  the  sum  of 
?10  and  ?1  per  month  thereafter. 

That  by  an  amendment  to  said  by-laws,  10 
per  cent,  of  all  money  received  shall  be  set 
aside  as  a  reserve  fund  to  be  used  only  for 
defense  of  the  association  against  litigation 
and  for  the  erection  of  a  permanent  home  for 
the  association.  . 

That,  according  to  the  provisions  of  said 
by-laws,  each  member  upon  l>eing  accepted 
as  such  is  required  to  talce  the  following: 
"Obligation.  I,  •  •  •  In  the  presence  of 
the  members  of  Denver  Retail  Grocers'  As- 
sociation, do,  by  my  own  free  will  and  ac- 
cord, promise  not  to  divulge  any  of  the  by- 
laws or  rules  of  said  association.  •  •  • 
I  further  promise  that  1  will  not  discuss  the 
business  or  transactions  of  this  association 
with  any  person  whomsoever,  not  a  member. 
*  •  •  That  I  will  abide  by  and  support 
any  and  all  actions  taken  by  a  majority  vote 
of  the  members  present  at  any  meeting  upon 
any  measure  for  the  interest  of  its  members. 
I  make  this  promise  upon  my  sacred  honor, 
so  help  me  God." 

Further,  that  Che  defendants  herein,  to 
wit,  the  Denver  Jobbers'  Association  and  the 
Retail  Merchants'  Association  of  Colorado, 
have  similar  provisions  in  their  by-laws,  or 
silent  and  secret  agreements  between  them- 
selves of  the  same  Import,  and  that,  by  rea- 
son thereof,  they,  the  said  corporations,  have 
been  able  to  accumulate,  and  have  accumulat- 
ed, a  large  reserve  fund,  and  that  by  means 
thereof  they  are  able  to  boycott  and  intimi- 
date a  minority  of  their  own  members  and  a 
large  number  of  independent  dealers,  and 
render  it  impossible  for  them  to  buy  the 
necessities  of  life  in  a  competitive  market, 
or  at  all,  in  Colorado,  without  agreeing  and 
binding  themselves  to  abide  by  and  sell  at  the 
prices  so  unlawfully  fixed  as  aforesaid  by 
said  defendant  corporations  and  others.  And 
that  by  reason  of  the  obligation  herein  set 
out,  and  similar  obligations  or  secret  under- 
standings which  the  members  of  the  Denver 
Jobbers'  Association  and  the  Retail  Mer- 
chants' Association  of  Colorado  have  been  re- 
quired to  take,  the  said  defendant  corpora- 
tions have  shut  the  mouths  of  their  members 
and  made  it  impossible  for  the  Attorney  Gen- 
eral to  ascertain,  excepting  in  rare  cases  from 
retired  members,  or  to  state  specifically  just 
what  actions  have  been  taken  by  a  maJorit>- 
vote  of  the  members  present  at  any  meeting 
of  said  association,  or  what  contracts  and 
agreements   have   been    made   in  pursuance 
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thereof.  That  at  divers  and  sundry  meetings 
of  said  association,  and  each  of  them,  meas- 
ures have  been  adopted  by  a  majority  of  the 
members  present  which  liave  resulted  in  con- 
tracts, conspiracies,  and  agreements  having 
the  elTect  to  enhance  prices  of  the  necessities 
of  life,  to  destroy  competition,  and  to  render 
It  impossible  for  retail  dealers  In  food  prod- 
ucts to  buy  goods  with  which  to  supply  their 
customers,  except  on  the  condition  that  ^hey 
sell  the  same  at  the  prices  fixed  by  said  un- 
lawful combination  and  conspiracy  between 
these  associations  and  the  other  defendants 
mentioned  herein. 

And  that  said  defendant  Denver  Local  No. 
1  has  a  large  membership,  and  a  great  ma- 
jority of  the  retail  dealers  of  the  city  and 
county  of  Denver  dealing  In  the  commodities 
and  necessaries  of  life,  herein  mentioned,  are 
members  of  said  voluntary  organization,  and 
that  said  members  have  unlawfully  con- 
spired and  contracted  and  agreed  between 
one  another  and  with  the  parent  organiza- 
tion, tbe  defendant  herein  the  Retail  Mer- 
chants' Association  of  Colorado,  and  wltk 
the  other  defendants  herein  named  and  with 
others  unknown  to  this  plalntUT,  not  to  sell 
said  necessities  of  life — ^flour,  coffee,  sugar, 
bread  stuffs,  etc. — ^to  the  consumers  thereof 
except  at  a  price  fixed  and  agreed  upon  be- 
tween the  said  the  Retail  Merchants'  Associa- 
tion of  Colorado,  the  Denver  Jobbers'  Asso- 
ciation, the  Retail  Grocers'  Association,  and 
the  other  defendants  the  wholesale  dealers 
in  said  commodities  mentioned  herein.  And 
the  plaintiff  alleges  further  that,  by  reason 
of  said  unlawful  conspiracies,  contracts,  and 
agreements  and  secret  understandings,  said 
retail  dealers  In  the  city  and  county  of  Den- 
ver have  not  been  able  since  and  long  prior  to 
the  1st  day  of  July,  A.  D.  1907,  and  that  they 
are  not  able  now,  and  that  they  will  not  be 
able  in  the  future,  unless  a  court  of  equity 
Intervenes,  to  buy  within  the  state  of  Colo- 
rado the  commodities  herein  mentioned  un- 
less and  until  they  agree  and  bind  themselves 
to  sell  the  same  to  their  customers,  the  con- 
sumers, at  a  price  determined  and  agreed  up- 
on and  fixed  In  conformity'  with  the  contracts 
and  agreements  so  unlawfully  entered  Into 
as  aforesaid. 

That '  beside  the  defendant  Denver  Local 
N'o.  1  there  are  In  the  state  of  Colorado  66 
other  voluntary  organizations,  branches  of 
the  said  defendant  corporation  the  Retail 
Merchants'  Association  of  Colorado,  number- 
ed from  2  to  67,  Inclusive,  and  called 

Local  No.  — .  Said  first  blank  being  filled 
by  the  name  of  the  town  where  said  local  Is 
situated,  and  the  second  blank  being  the  num- 
ber thereof,  from  2  to  67,  Inclusive;  that 
there  Is  one  of  said  branches  or  locals  in 
every  Important  city  or  town  in  every  county 
In  the  state;  that  a  great  majority  of  the  re- 
tall  dealers  residing  in  said  cities  and  tdwns 
and  dealing  In  the  before-described  necessar- 
ies of  life  are  members  of  the  local  establish- 
ed In  their  town ;  that  they  are  all  under  the 


control  and  management  and  direction  of  the 
parent  association,  the  defendant  the  Retail 
Merchants'  Association  of  Colorado,  and  that 
they,  and  each  of  them  and  the  members 
thereof,  have  unlawfully  conspired,  contract- 
ed, and  agreed  between  one  another  and  with 
the  parent  organization,  the  defendant  here- 
in the  Retail  Merchants'  Association  of  Colo- 
rado, and  with  the  other  defendants  herein 
named,  and  with  others  unknown  to  this 
plaintiff,  not  to  sell  the  necessities  of  life — 
fiour,  coffee,  sugar,  bread  stuffs,  etc.,  to  the 
consumers  thereof,  except  at  a  price  fixed 
and  agreed  upon  between  the  said  the  Retail 
Merchants'  Association  of  Colorado,  the  Den- 
ver Jobbers'  Association,  the  Retail  Orocers* 
Association,  and  the  other  'defendants  the 
wholesale  dealers  In  said  commodities  men- 
tioned herein;  and  further  that,  by  reason 
of  said  unlawful  conspiracies,  contracts, 
agreements,  and  secret  understandings,  said 
retail  dealers  In  each  and  all  of  said  towns 
throughout  the  state  have  not  been  able  since 
the  1st  day  of  January,  A  D.  1907,  and  that 
they  are  not  now  able,  and  will  not  be  able 
in  the  future,  unless  a  court  of  equity  Inter- 
venes, to  byy  within  the  state  of  Colorado 
the  commodities  herein  mentioned  unless  and 
untU  they  agree  and  bind  themselves  to  sell 
the  same  to  their  customers,  the  consumers 
In  said  towns,  at  a  price  determined  a&d 
agreed  upon  and  fixed  In  conformity  with  the 
contracts  and  agreements  so  unlawfully  en- 
tered into  as  aforesaid. 

The  plaintiff  further  alleges  that  the  fol- 
lowing named  defendant  corporations,  J.  S. 
Brown  &  Bro.  Mercantile  Company,  Nave-Mc- 
Cord  Mercantile  Company,  Struby-Eetabrook 
Mercantile  Company,  G.  K.  Hurd  Brokerage 
Company,  the  Merchants'  Biscuit  Company, 
the  Northern  Colorado  Wholesale  Grocery 
Company,  and  the  defendant  Jacob-Savageaa 
&  Company,  are,  and  at  all  times  mentioned 
herein  were,  jobbers  and  wholesale  dealers 
and  brokers  in  the  commodities  and  neces- 
saries of  Ufe  herein  mentioned,  or  some  of 
them. 

And  that  the  said  jobbers,  wholesale  deal- 
ers, and  brokers,  prior  to  January  1,  1907, 
entered  into  divers  and  sundry  unlawful  con- 
spiracies, combinations,  and  agreements,  and 
still  maintain  the  same  among  themselves 
and  with  the  other  defendants  herein  named, 
and  espedally  with  the  defendant  corpora- 
tion the  Retail  Merchants'  Association  of 
Colorado,  In  and  by  which  they  fixed  and 
maintained,  and  still  fix  and  maintain,  the 
prices  upon  sugar,  flour,  coffee,  and  the  other 
bread  stuffs  and  food  products  at  which  the 
retail  dealers  throughout  the  state  should  sell 
the  same  to  their  customers,  and  that  they 
have  conspired,  contracted,  and  agreed  among 
themselves  and  with  the  other  defendants 
herein,  and  especially  with  the  defendant 
corporation  the  Retail  Merchants'  Associa- 
tion of  Colorado,  that  they  would  not  sell 
said  products,  necessaries  of  life,  to  any  re- 
tall  dealers  in  the  state  of  Colorado,  unless 
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and  unta  they,  the  said  retail  dealers,  would 
first  agree  and  bind  themselves  to  sell  said 
commodities  to  their  customers,  the  consum- 
ers throughout  the  state,  at  the  price  so  un- 
lawfully fixed;  that  they  still  maintain  said 
unlawful  contracts  and  agreements,  and  that 
unless  a  court  of  equity  intervenes  they  will 
continue  to  carry  out  said  contracts  and 
agreements  by  fixing  the  price  of  said  com- 
modities and  by  refusing  to  sell  to  the  said 
retail  dealers  until  they  comply  with  their 
unreasonable  and  unlawful  demands.  That 
such  conspiracies,  contracts,  and  agreements 
destroy  competition,  enhance  the  prices  of  the 
necessities  of  life  to  the  consumers  through- 
out the  state,  are  In  restraint  of  trade,  un- 
lawful, and  void. 

Further,  that  the  defendants  herein,  mem- 
bers of  the  standing  committees  of  the  de- 
fendant corporation  the  Retail  Merchants' 
Association  of  Colorado,  O.  B.  Kinkle,  W.  G. 
Cain,  T.  H.  Douglas,  W.  H.  Howell,  A.  T. 
Sweet,  J.  N.  McClellan,  J.  A.  Beclcwith,  G. 
£.  Slmonton,  H.  A.  Gaibralth,  and  the  de- 
fendant J.  R.  Gardiner,  secretary  of  the  Re- 
tall  Merchants'  Association  of  Colorado,  the 
defendant  F.  D.  Thompson,  president  of  said 
association,  the  defendant  S.  W.  Babcock, 
secretary  of  the  Denver  Retail  Grocers' 
Association,  the  defendant  H.  A.  Gaibralth, 
president,  and  the  defendant  G.  A.  Slmonton, 
secretary  and  business  manager  of  said  de- 
fendant the  Retail  Merchants'  Association  of 
Colorado,  are,  and  at  all  times  herein  men- 
tioned were,  the  agents  and  instrumentalities 
by  and  through  which  the  said  unlawful  con- 
spiracies, combinations,  and  agreements  were 
and  are  executed. 

And  that  the  manner  of  procedure  adopted 
by  said  defendants  Is  substantially  as  follows: 
The  said  corporation  the  Retail  Merchants' 
Association  of  Colorado,  through  its  com- 
mittees and  agents,  issued  in  pursuance  of 
said  unlawful  combinations,  conspiracies,  and 
agreements  between  themselves  and  the  other 
defendants  herein,  and  especially  with  said 
wholesale  dealers,  jobbers,  and  brokers,  and 
the  retail  dealers  throughout  the  state,  a  no- 
tice or  card  by  which  they,  the  retail  dealers, 
are  instructed  to  maintain  the  price  of  said 
commodities  at  a  certain  figure ;  that  the  fol- 
lowing is  a  sample  of  said  notice  or  card: 

The  Retail  Merchants'  Association  of  Colorado, 

Headquarters  State  Sugar  Committee. 
Dear  Sir:   On  and  after,  at  once,  yon  are  kindir 
requested  to  maintain  the  following  prices  on  sugar 
until  further  notice: 

Granulated  sugar,  IS  pounds  tor |1.00 

And  not  more  than  the  same  proportion  In 
smaller  quantities. 
Granulated  sugar,  family  trade,  100  lb.  sacks 

beet  sugar  6.00 

Hotels  and  restaurants,  100  lb.  sacks,   cane....    6.S 

Very  truly  yours.        State  Sugar  Com., 
308-S10-312  Mercantile  Bldg.  Denver,  Colo. 

Further,  that  the  defendant  the  said  the 
Retail  Merchants'  Association  of  Colorado, 
through  its  said  committees  and  agents  above 
mentioned,  and  through  others,  to  this  plain- 


tiff unknown,  have  kept  an  OTersigbt  on  the 
business  of  the  retail  dealers  In  said  com- 
modities throughout  the  state,  and,  when  any 
of  them  dared  to  sell  any  commodity  to  their 
customers  at  a  price  less  than  the  price  fixed 
la  said  card  or  notice,  the  said  defendants 
the  wholesale  Jobl>ers,  brokers,  and  dealers 
mentioned  herein,  and  others  engaged  In  said 
wholesale  business,  and  unknown  to  this 
plaintiff,  were  immediately  notified  thereof, 
and,  when  next  said  retail  dealer  sent  In  an 
order  for  any  of  the  necessities  of  life  for  the 
supply  of  his  customers,  his  order  was  re- 
fused and  he  received  from  the  wholesaler 
the  communication  of  the  purport  of  the  let- 
ter herein  set  out  as  a  sample:  "Denver, 
Colo.  Gentlemen:  Replying  to  yours  of  the 
27th,  regret  to  advise  you  that  we  will  be  un- 
able to  fill  your  order  of  the  25th  Inst,  given 
our  Mr.  Stout  When  difference  now  existing 
between  your  company  and  the  Merchants' 
Association  is  adjusted,  we  will  be  very  glad 
to  resume  business  with  you.  Trusting  same 
may  be  amicably  adjusted  in  the  near  future^ 
we  beg  to  remain:  Yours  very  truly,  TbA 
Merchants'  Biscuit  Co.,  C.  A.  Bowman,  Mgr." 

It  is  further  alleged  that,  by  reason  of  the 
various  acts,  combinations,  conspiracies,  and 
agreements  set  forth  herein,  the  prices  of 
food  products  to  all  the  people  of  the  state  of 
Colorado  have  been  greatly  enhanced  and 
have  been  raised  and  maintained  at  an  un- 
reasonable figure. 

That  the  inevitable  tendency  of  such  con- 
spiracies, combinations,  contracts,  and  agree- 
ments is  to  advance  the  price  of  the  necessi- 
ties of  life  to  the  consumers  and  the  people 
of  the  state  ot  Colorado;  that  each  and  every 
family  in  the  state,  by  reason  of  said  con- 
spiracles,  contracts,  and  agreements,  have 
been  compelled  to  pay,  and  will  l>e  compelled 
to  pay  In  the  future,  unless  a  conrt  of  equity 
intervenes,  20  per  cent,  more  for  the  food 
which  they  consume  than  they  would  pay  in 
a  fair,  open,  unrestricted,  and  competitive 
market. 

And  that  the  acts,  combinations,  conspira> 
cies,  and  agreements  set  forth  herein  were 
and  are  destructive  to  competition,  In  re- 
straint of  trade,  are  contrary  to  and  in  viola- 
tion of  the  common  law  and  of  the  laws  of 
the  state  of  Colorado,  against  public  policy, 
unlawful,  and  void  and  a  great,  severe,  and 
irreparable  injury  and  damage  to  the  state 
of  Colorado  and  to  the  i)cople  thereof;  that 
the  defendants  threaten  to  and  will  continue 
to  carry  out  said  unlawful  combinations,  con- 
spiracles,  acts,  and  doings  herein  set  forth 
unless  enjoined  and  restrained  therefrom  by 
this  honorable  court. 

Further,  that  plaintiffs  have  no  adequate 
or  speedy  remedy  at  law,  and  without  the 
Intervention  of  this  honorable  court  all  the 
people  of  the  state  of  Colorado  will  be  con 
pelled  to  pay  unreasonable,  excessive,  and 
unlawful  prices  for  the  necessaries  of  life, 
and  the  plaintiff  will  suffer  irremediable  and 
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Irreparable  damage  and  Injury  trom  the  said 
wrongful  acta  of  the  defendants. 

Injunction  la-  prayed  In  accord  with  the 
information. 

The  defendants  filed  separate  demur- 
rers to  the  information  upon  the  followliw 
groonds:  (1)  That  the  complaint  and  in- 
formation does  not  state  facts  suffidlent  to 
constitute  a  cause  of  action  against  the  de- 
fendants. (2)  That  it  appears  upon  the  face 
of  the  complaint  that  the  people  of  the  state 
of  Colorado  have  no  right  or  authority  to 
commence,  maintaip,  or  prosecute  this  ac- 
tion. (3)  That  it  appears  upon  the  face  of 
tbe  complaint  that  the  people  of  the  state 
of  Colorado  have  no  right  to  commence, 
maintain,  or  prosecute  tills  action  upon  the 
relation  of  the  Attorney  General  of  tbe  state.' 

(4)  That  it  appears  upon  the  face  of  the 
complaint  that  the  Attorney  General  of  the 
state  of  Colorado  has  no  right  or  authority 
to  maintain  or  prosecute  this  action  on  be- 
half of  the  people  of  the  state  of  Colorado. 

(5)  Tltat  the  district  court  has  no  Jurisdic- 
tion of  tbe  subject  of  this  action.  (6)  That 
tbe  complaint  is  ambiguous,  unintelligible, 
and  uncertain  in  this  that  while  it  contaLas 
several  alleged  causes  of  action,  yet  they 
are  not  separately  stated,  as  required  by 
tbe  rules  of  this  court  (7)  That  it  appears 
upon  the  face  of  the  complaint  that  several 
causes  of  action  haver  been  improperly  united. 

The  defendants  Jacob-Savageau  &  Com- 
pany moved  tbe  court  to  dismiss  the  action 
npon  tbe  ground:  That  the  Attorney  General 
of  the  state  of  Colorado  had  and  has  no 
authority  or  power  to  institute  or  prosecute 
tbe  said  action  in  the  name  of,  or  on  behalf 
of,  the  people  of  the  state  of  Colorado. 

These  demurrers  and  this  motion  were 
overruled  and  denied  by  the  court,  who 
thereupon  granted  a  temporary  injunction  as 
prayed  for  in  the  information.  Afterward 
tbe  defendants  elected  to  stand  upon  the 
pleadings,  and  the  court  then  entered  an 
order  making  the  temporary  injunction  per- 
manent, and  rendered  Judgment  for  the  plain- 
tiffs for  costs  of  the  action.  The  informa- 
tion was  supported  by  affidavits. 

There  are  two  questions  presented  for 
determInatU>n:  (1)  By  the  demurrers,  in 
that  the  complaint  is  not  sufficient  to  Justify 
lojunctive  relief  In  a  court  of  equity,  even 
admitting  that  the  acts  and  agreements  of 
defeodants  constitute  a  conspiracy  in  re- 
straint of  trade,  and  that  the  district  court 
Is  without  jurisdiction.  (2)  By  the  motion 
to  dismiss,  upon  the  ground  that  the  Attor- 
ney General  had  and  has  no  authority  or 
power  to  institute  or  prosecute  the  action  in 
tbe  name,  or  on  behalf,  of  the  people  of  the 
state. 

It  is  urged  on  argument  and  in  one  of  the 
briefs  of  the  appellants  that  the  complaint 
is  Insi'i'ioieut  In  that  it  is  made  upon  in- 
formatiuu  and  belief. 

Hi  2]  Tbe  complaint  was  not  challenged  up- 


on this  point  in  .the  court  below,  nor  in  the 
assignment  of  errors,  and  is  therefore  not 
entitled  to  consideration  la  this  court  Biit, 
if  It  were,  it  clearly  comes  within  the  rule 
of  law  permitting  Information  of  this  charac- 
ter. If  supported  by  tbe  affidavits  of  per- 
sons cognisant  <rf  the  facts.  This  informa- 
tion la  supported  by  the  affidavits  of  per- 
sons having  personal  knowledge  of  the  facts 
charged  In  the  information,  even  to  the  ex- 
tent of  having  been  members  of  at  least  one 
of  tbe  different  associations,  and  victims 
of  the  alleged  conspiracy. 

"An  information  of  the  Attorney  General, 
ex  officio,  is  equivalent  to  a  bill  in  chancery 
verified  on  Information  and  betllef,  and,  like 
such  a  bill,  la  proper  cases,  calls  for  an  an- 
swer under  oath;  but  a  temporary  injunc- 
tion will  not  usually  go  upon  such  an  in- 
formation, or  such  a  bill,  unsupported  by 
positive  affidavit  until  tbe  defendant  iias 
had  an  opportunity  to  contradict  it  on  oath 
and  has  failed  to  do  so."  Attorney  General 
V.  Railroad  Companies,  35  Wis.  426. 

[8]  It  is  urged  also  that  tbe  demurrer  does 
not  admit  legal  conclusions  but  only  the 
facts  pleaded. 

This  rule  Is  admitted,  but  the  facts  so 
clearly  charge  a  conspiracy  In  restraint  of 
trade  as  not  to  require  argument  upon  that 
point  Indeed,  the  allegations  of  the  com- 
plaint seem  to  charge  such  a  combination  in 
that  particular  as  to  be  astounding  in  its 
announcement  merciless  in  its  execution, 
and  fearful  la  Its  possibilities. 

[4]  It  is  substantially  admitted  by  counsel 
that  the  combination  and  conspiracy  charged 
are  unlawful  in  the  sense  of  being  void,  bat 
It  Is  dMiled  that  there  is  any  remedy  In 
equity.  The  contention  of  the  defendants 
is  best  stated  in  the  language  of  counsel  as 
follows:  "The  purpose  of  the  action  brought 
by  the  Attorney  General  is  to  enjoin  the 
further  execution  of  the  combinations  and 
contracts  which  are  alleged  to  be  in  re- 
straint of  trade  and  the  execution  of  which 
stifles  competition  and  enhances  the  prices 
of  certain  commodities  to  the  consumers. 
The  complaint  alleges  no  specific  injury  to 
any  particular  person  or  to  his  business,  nor 
an  intent  to  unlawfully  Injure  any  one  or 
his  business.  Our  contention  is  that  con- 
tracts in  general  restraint  of  trade  are  sim- 
ply void)  and,  for  that  reason,  unenforce- 
able; and  that  a  court  of  equity  will  nei- 
ther enjoin  tbelr  enforcement  nor  aid  in 
their  fulfillment" 

Thus,  whatsoever  may  l>e  the  injury  to 
the  individual,  however  great  the  injustice 
and  danger  to  the  public,  the  law  is  such 
tliat  courts  of  equi^  must  sit  with  hands 
folded  while  all  our  dtiz^is  constituting 
the  public  are  plundered  of  the  very  rights 
set  forth  in  the  Declaration  of  Independence 
and  guaranteed  by  the  Constitution. 

Admittedly  there  is  no  statute  of  this  state 
covering  the  question  here,  except  as  it  may 
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refer  to,  the  powers  of  the  Attorney  General. 
Therefore,  if  the  complaint  be  sustained,  it 
must  be  upon  common-law  authority,  and 
as  enacted  by  the  statutes  of  this  state  in 
relation  thereto. 

[5]  It  is  provided  by  section  6295,  Re- 
vised Statutes  of  1908:  "The  common  law  of 
England,  so  far  as  the  same  is  applicable  and 
of  a  general  nature,  and  all  acts  and  stat- 
utes of  the  British  Parliament  made  in  aid 
of  or  to  supply  the  defects  of  the  common 
law,  prior  to  the  fourth  year  of  James  the 
First  (excepting  the  second  section  of  the 
sixth  chapter  of  forty-third  Elizabeth,  the 
eighth  chapter  of  thirteenth  Elizabeth  and 
the  ninth  chapter  of  thirty-seventh  Henry 
Eighth),  and  which  are  of  a  general  nature, 
and  not  local  to  that  kingdom,  shall  be  the 
rule  of  decision,  and  shall  be  considered  as 
of  full  force  vmlil  repealed  by  legislative  au- 
thority." 

This  is  a  case  where  the  common  law  is 
applicable  and  is  general  in  its  nature.  The 
question  involved  is  one  of  general  and  pub- 
lic import  and  not  local  to  the  kingdom  of 
Great  Britain.  The  excepted  acts  of  the 
English  Parliament  cited  in  the  statute  refer 
to  matters  not  involved  in  this  action. 

Therefore  the  common  law  and  all  acts 
and  statutes  of  the  British  Parliament  made 
in  aid  of,  or  to  supply  the  defects  of,  the 
common  law,  prior  to  the  fourth  year  of 
James  I,  which  was  the  year  1607,  is  a  part 
of  the  law  of  this  commonwealth,  in  full 
force  and  efCect,  and  must  be  the  rule  of  the 
decision  in  this  case. 

It  will  be  seen  that  the  complaint  charges 
that  the  defendants,  by  means  of  such  con- 
spiracy, have  controlled  and  still  control  n 
large  part  of  the  supply  of  food  products 
available  for  the  sustenance  of  the  people 
of  Colorado,  and  have  controlled  and  fixed, 
and  still  control  and  fix,  and  will  continue, 
unless  a  court  of  equity  interferes,  to  con- 
trol and  fix,  the  price  of  said  commodities, 
to  the  consumers  of  the  state,  a):  a  figure 
largely  in  excess  of  the  prices  which  would 
prevail  could  the  public  purchase  in  a  fair, 
open,  and  competitive  market. 

That  each  member  of  defendant  the  Den- 
ver Retail  Grocers*  Association  is  required 
to  pay  into  its  treasury  the.  Initial  sum  of 
$10  and  $1  per  month  thereafter  toward  a 
fund  for  the  expense  of  maintenance  and 
legal  defense  for  the  protection  of  the  asso- 
ciation in  its  unlawful  and,  if  the  complaint 
be  true.  Its  outrageous  conduct. 

It  also  appears  from  the  information  that 
this  association  Is  an  oath-bound  secret  con- 
cern, in  which  oath  the  members  bind  them- 
selves not  to  discnss  the  transactions  of  the 
association  with  others  than  members,  to 
relinquish  all  right  of  individual  will,  and 
to  be  bound  by  and  support  the  will  and  ac- 
tion of  the  majority.  Also  that  the  defend- 
ants the  Denver  Jobbers'  Association  and 
tb«  Retail  Merchants'   Association  of  Col- 


orado are  likewise  secret  oath-bound  asso- 
ciations wherein  the  members  surrender 
freedom  of  trade  and  independoice  of  action 
to  the  will  of  the  majority.  It  will  be  seen, 
also,  that  the  latter  association  has  what 
is  termed  67  locals  Included  in  every  Im- 
portant city  .or  town  in  the  state,  one  in 
each  city  or  town,  and  that  a  majority  of 
dealers  in  each  town  are  members  of  the 
local,  and  that  all  such  are  under  the  control 
and  management  of  the  said  Retail  Mer- 
chants' Association.  That  all  the  members 
of  such  locals  have  so  conspired,  and  under 
oath  secretly  agreed  not  to  sell  food  prod- 
ucts to  the  consumers,  except  at  a  price 
fixed  by  the  said  Retail  Merchants'  Associa- 
tion of  Colorado,  the  Denver  Jobbers'  Asso- 
ciation, and  the  Retail  Grocers'  Association 
of  Denver. 

It  will  further  appear  from  this  complaint 
that,  by  reason  of  suc^  conspiracy,  agree- 
ments, and  conduct  of  the  defendants,  retail 
dealers  throughout  the  state  are  wholly  un- 
able to  purchase  for  their  trade  any  of  such 
necessities  of  life  unless  and  until  they  agree 
and  bind  themselves  to  sell  to  their  customers 
at  prices  fixed  and  determined  by  the  de- 
fendant conspirators;  and  thus  independent 
dealers  are  denied  the  freedom  of  trade  both 
in  purchase  and  sale,  and  this  is  enforced 
by  means  of  coercion  in  the  use  of  the  in- 
defensible boycott.  Ftfr  it  is  charged  that 
the  defendant  wholesale  dealers  have  con- 
spired and  agreed  with  the  defendants  the 
Retail  Merchants'  Association  that  they  will 
not  sell  any  food  products  to  any  retail  deal- 
ers in  the  state  until  they  shall  agree  to 
sell  the  same  to  consumers  at  the  prices 
fixed  by  the  conspirators.  So  that.  If  this 
complaint  be  true,  the  independent  dealer 
Is  driven  beyond  the  confines  of  the  state 
to  purchase  his  merchandise,  or  forced  to 
quit  business  within  the  state.  Sample  state- 
ments fixing  prices  at  which  products  shall 
be  sold,  and  sample  letters  of  the  Jobbers 
refusing  to  sell  goods  until  the  Independent 
dealer  has  made  bis  peace  with  the  combina- 
tion, are  set  out  in  the  information  and  in 
the  affidavits  in  support  of  it. 

It  requires  no  elaboration  to  show  this  to 
be  a  condition  affecting  almost  every  man, 
woman,  and  child  In  the  state;  a  condition 
so  shocking  as  to  be  almost  unbelievable: 
a  menace  to  the  prosperity,  property,  and 
liberty  of  the  whole  people. 

It  thus  appears  from  the  complaint  that 
the  retaU  grocers  of  this  state,  whether 
members  of  the  so-called  RetaU  Merchants' 
Association  of  Colorado  or  not,  are  to  be 
made  nothing  short  of  commercial  slaves 
to  the  combine  of  that  association  with  the 
Jobbers'  Association.  They  must  surrender 
their  individual  Judgment,  their  right  to 
Independent  action,  their  will,  and  their  free- 
dom of  trade,  to  that  combine.  They  must 
buy  where  it  dictates,  and  are  compelled  to 
sell  at  the  prices  it  fixes.    Their  state  Is 
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more  homlllatlng,  If  not  more  helpless,  than 
that  of  the  consamers  who  are  the  vlctlmB 
and  the  prey  of  the  combination. 

It  is  to  be  regretted  if  the  retail  dealers 
are  in  this  conspiracy  of  their  own  Tolition. 
For  this  class  of  tradesmen  are  usually  men 
of  moderate  means,  and  with  their  families 
are  consumers  of  other  articles  of  necessity 
aside  from  those  in  which  they  deal.  They 
must  realize  that  this  Is  an  age  of  monopoly, 
monopoly  in  life's  every  necessity;  in  met- 
als, Arom  the  pin  to  steel  rails;  in  clothing, 
from  the  baby's  gown  to  the  shroud  of  the 
aged;  In  building,  from  the  door  latch  to 
the  completed  structure.  It  affects  alike  the 
indlTidual  consumer  and  producer.  From 
these  the  tradesman  must  receiye  his  profits. 
It  is  this  almost  universal  class  of  producers 
and  consumers  that  are  being  thus  driven  to 
extremity.  Are  not  these  general  conspir- 
acies and  combinations  fast  killing  the  goose 
that  lays  the  golden  egg  for  tradesmen? 
May  not  this  monopoly  In  everything  be 
likened  unto  a  sort  of  devil-fish  combine, 
whose  repulsive  form  may  be  at  every  fire- 
side, and  whose  blood-sucking  tentacles  are 
intended  to  be  at  the  throat  of  every  man 
who  earns  his  bread  in  the  sweat  of  his  face? 
Surely  the  conspiracy,  combination,  and  con- 
duct charged  is  unlawful,  or  the  great  law- 
givers and  lawwrlters  have  misconceived 
the  law  from  Moses  to  Blackstone.  Certain- 
ly these  acts  are  criminal  or  we  have  been 
woefully  mlstaught  as  to  the  constituent 
elements  of  crime.  And  logically  they  may 
be  punished  on  the  one  hand  and  prevented 
on  the  other,  or  we  must  confess  in  sorrow 
that  our  government  has  failed  in  its  guar- 
anty of  Individual  liberty. 

The  principal  case  relied  on  by  the  de- 
fendants In  support  of  their  contention  is 
that  of  Mogul  Steamship  Co.  v.  McGregor, 
23  Queen's  Bench  Div.  598.  This  ease  has 
been  the  chief  reliance  of  the  defense  In 
many  cases  of  similar  character,  but  has  so 
frequently  been  distinguished  and  disap- 
proved by  the  later  decisions  in  this  country 
as  to  make  It  at  best  of  questionable  au- 
thority. That  was  an  action  for  civil  dam- 
ages upon  the  part  of  certain  steamship  own- 
ers against  others,  banded  together  by  an 
agreement  called  a  conference,  and  having 
for  its  purpose  the  control  of  the  shipping 
trade  in  the  article  of  tea  from  certain  ports 
hi  China  to  England.  Again,  it  was  a  deci- 
sion by  a  divided  court,  consisting  of  three 
judges.  Lord  Esher,  Master  of  the  Rolls,  in 
a  strong  dissenting  opinion,  held  that  the 
plaintiff  should  recover,  and  also  that  the 
agreement  and  the  acts  in  consequence  of  It 
constituted  an  indictable  offense.  Further, 
Lord  Fry  in  his  opinion  admits  that,  under 
the  common  law  prior  to  the  enactment  of 
certain  repealing  statutes  during  the  reign 
of  George  III,  the  action  would  have  been 
held  injurious  to  the  public  good,  and  crimi- 
nal accordingly,  and  bases  his  decision  chiefly 


upon  such  acts  of  Parliament  and  upon  the 
later  act  of  7  and  8  Vict  c  24,  for  he  says: 
"The  ancient  common  law  of  this  country, 
and  the  statutes  with  reference  to  the  acts 
known  as  badgering,  forestalling,  regrating, 
and  engrossing.  Indicated  the  mind  of  the 
Legislature  and  of  the  judges  that  certain 
large  operations  In  goods  which  interfered 
with  the  more  ordinary  course  of  trade  were 
Injurious  to  the  public;  they  were  held  crim- 
inal accordingly.  But  early  in  the  reign  of 
George  III  .the  mind  of  the  Legislature 
showed  symptoms  of  change' in  this  matter, 
and  the  penal  statutes  were  repealed  (12  Geo. 
Ill,  c.  71),  and  the  common  law  was  left  to 
its  unaided  oiteration.  This  repealing  stat-. 
nte  contains,  in  the  preamble,  the  statement 
that  it  had  been  found  by  experience  that 
the  restraint  laid  by  several  statutes  upon 
the  dealing  in  corn,  meal,  flour,  cattle,  and 
sundry  other  sorts  of  victuals,  by  preventing 
a  free  trade  in  the  said  commodities,  had  a 
tendency  to  discourage  the  growth  and  to  en- 
hance the  price  of  the  same.  This  statement 
Is  very  noteworthy.  It  contains  a  confession 
of  failure  in  the  past;  the  Indication  of  a 
new  policy  for  the  future.  This  new  policy 
has  been  more  clearly  declared  and  acted 
upon  In  the  present  reign,  for  the  Legislature 
has  by  7  and  8  Vict.  c.  24,  altered  the  com- 
mon law  by  utterly  abolishing  the  several  of- 
fenses of  badgering, .  engrossing,  forestalling, 
and  regrating.  At  the  same  time,  this  re- 
peal was  accompanied  by  a  proviso  that  noth- 
ing in  the  act  contained  should  apply  to 
the  offense  of  knowingly  and  fraudulently 
spreading  or  conspiring  to  spread  any  false 
rumor  with  Intent  to  enhance  or  decry  the 
price  of  any  goods  or  merchandise,  or  -  to 
the  offense  of  preventing  or  endeavoring  to 
prevent  by  force  or  threats  any  goods,  wares, 
or  merchandise  being  brought  to  any  fair 
or  market,  but  that  every  such  offense  might 
be  punished  as  if  this  act  had  not  been 
made." 

Now  it  will  be  observed  that  the  acts  of 
George  III  referred  to  were  enacted  in  1772, 
and  that  the  statutes  of  7  and  8  Vict  repeal- 
ing the  prohibition  against  engrossing,  fore- 
stalling, etc.,  were  enacted  In  1844.  These 
repealing  acts  of  the  English  Parliament 
were  therefore  long  subsequent  to  the  fourth 
year  of  James  I,  and  hence  can  have  no  bear- 
ing when  applied  to  the  law  of  this  state,  for 
it  was  the  common  law  and  acts  of  Parlia- 
ment in  aid  thereof  as  existing  in  1607,  and 
not  beyond  that  date,  that  have  been  ap- 
proved and  enacted  by  the  Legislature  of  , 
Colorado.  It  must  remain  the  law  of  this 
state  until  modified  or  repealed  by  our  own 
lavnnaklng  power.  So  far,  then,  as  applied 
to  this  jurisdiction,  the  said  acts  of  Parlia- 
ment, in  that  case  relied  on  by  Lord  Fry, 
could  not  and  do  not  change  the  status  of 
the  common  law  in  Colorado. 

It  will  thus  appear  that  the  reasoning  of  a 
majority  of  the  court  in  that  case^  one  by  a 
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judge  in  absolute  disagreement  with  the  con- 
clusion announced,  and  by  anutber  basing  his 
conclusion  upon  the  state  of  the  law  as  then 
existing  in  England  (1884),  but  wholly  differ- 
ent from  the  status  of  the  law  here,  tend 
very  strongly  to  weaken,  if  not  to  destroy, 
the  force  of  that  authority  as  against  the 
case  at  bar,  but  rather  to  support  it 

We  are  supported  in  this  conclusion  in  the 
lase  of  Standard  Oil  v.  United  States,  221  U. 
S.  1,  31  Sup.  Ct  502,  55  L.  Ed.  619,  34  L.  R. 
A.  (N.  S.)  834,  In  which  Chief  Justice  White, 
after  tracing  the  origin  and  extension  of 
meaning  of  the  term  "monopoly"  from  its 
original  acceptation,  as  to  a  grant  of  the 
crown  extending  exclusive  privilege,  to  the 
final  Inclusion  of  other  offenses,  such  as  fore- 
stalling, regratlng,  and  engrossing,  says: 

"As  monopoly,  as  thus  conceived,  embraced 
only  a  consequence  arising  from  an  exertion 
of  sovereign  power,  no  express  restrictions 
o^  prohibitions  obtained  against  the  creation 
by  an  individual  of  a  monopoly  as  such.  But 
as  It  was  considered,  at  least  so  far  as  the 
necessaries  of  life  were  concerned,  that  indi- 
viduals, by  the  abuse  of  their  right  to  con- 
tract, might  be  able  to  usurp  the  power  ar- 
bitrarily to  enhance  prices  (one  of  the  wrongs 
arising  from  monopoly),  it  came  to  l>e  that 
laws  were  passed  relating  to  offenses  such  as 
forestalling,  regratlng,  and  engrossing,  by 
which  prohibitions  were  placed  upon  the 
power  of  Individuals  to  deal  under  such  cir- 
cumstances and  conditions  as,  according  to 
the  conception  of  the  times,  created  a  pre- 
sjmptlon  that  the  dealings  were  not  simply 
the  honest  exertion  of  one's  right  to  contract 
for  his  own  l)enefit,  unaccompanied  by  a 
wrongful  motive  to  injure  others,  but  were 
the  consequence  of  a  contract  or  course  of 
dealing  of  such  a  character  as  to  give  rise 
to  the  presumption  of  an  intent  to  injure 
others  through  the  means,  for  instance,  of  a 
monopolistic  Increase  of  prices.  This  is  illus- 
trated by  the  definition  of  engrossing  found 
in  the  statute  (5  and  6  Edw.  VI,  e.  14),  as 
follows:  'Whatsoever  person  or  persons 
*  •  *  shall  engross  or  get  into  his  or 
their  hands  by  buying,  contracting,  or  prom- 
ise-taking, other  than  by  demise,  grant,  or 
lease  of  land,  or  tithe,  any  corn  growing  In 
the  fields,  or  any  other  corn  or  grain,  butter, 
cheese,  fish,  or  other  dead  victuals  whatso- 
ever, within  the  realm  of  England  to  the  in- 
tent to  sell  the  same  again,  shall  be  accepted, 
reputed,  and  taken  an  unlawful  engrosser  or 
.  engrossers.' 

"As  by  the  statutes  providing  against  en- 
I  grossing  the  quantity  engrossed  was  not  re- 
quired to  be  the  whole  or  a  proximate  part 
of  the  whole  of  an  article,  it  is  clear  that 
there  was  a  wide  difference  between  monop- 
oly and  engrossing,  etc.  But  as  the  principal 
wrong  which  it  was  deemed  would  result 
from  monopoly,  that  Is,  an  enhancement  of 
the  price,  was  the  sam^  wrong  to  which  it 
was  thought  the  prohibited  engrossment 
would  give  rise,  it  came  to  pass  that  monop- 


oly and  engrossing  were  regarded  as  vlrtuAl- 
ly  one  and  the  same  thing.  In  other  words. 
the  prohibited  act  of  engrossing,  because  of 
its  Inevitable  accomplishment  of  one  of  the 
evils  deemed  to  be  engendered  by  monopoly, 
came  to  be  referred  to  as  being  a  monopoly 
or  constituting  an  attempt  to  monopolize. 
Thus  Pollexfen,  in  his  argument  in  E:a8t  In- 
dia Co.  ▼.  Sandys,  Skinner,  165.  169,  said: 
'By  common  law,  trade  Is  free,  and  for  that 
cited  3  Co.  Inst  181;  F.  B.  55;  Taylor's  de 
Ipswich  V.  Sberring,  1  RoUe  Rep.  4;  that 
the  common  law  Is  as  much  against  monopoly 
as  engrossing ;  and  that  they  differ  only  that 
a  monopoly  is  by  patent  from  the  King,  the 
other  is  by  the  act  of  the  subject  between 
party  and  party;  but  that  the  mischiefs  are 
the  same  from  both,  and  there  is  the  same 
law  against  both.  Darcy  v.  Allen,  F.  Moore, 
673,  11  Coke,  84.  The  sole  trade  of  anything 
is  engrossing  ex  rei  natura,  for  whosoever 
hath  the  sale  or  trade  of  buying  and  selling 
hath  engrossed  that  trade;  and  whosoever 
hath  the  sole  trade  to  any  country  bath  the 
sole  trade  of  buying  and  selling  the  produce 
of  that  country,  at  his  own  prlce^  wliich  is 
an  engrossing.' 

"And  by  operation  of  the  mental  process 
which  led  to  considering  as  a  monopoly  acts 
which,  although  they  did  not  constitute  a 
monopoly,  weye  thought  to  produce  some  of 
Its  baneful  effects,  so,  also,  because  of  the  im- 
pediment or  burden  to  the  due  course  of 
trade  which  they  produced,  such  acts  came 
to  be  referred  to  as  In  restraint  of  trade. 
This  is  shown  by  Lord  Ooke's  definition  of 
monopoly  as  being  'an  institution  or  allow- 
ance •  •  »  whereby  any  person  or  per- 
sons, bodies  politic  or  corporate,  are  sought 
to  be  restrained  of  any  freedom  or  liberty 
that  they  had  before,  or  hindered  In  their 
lawful  trade.'  It  is  Illustrated  by  the  defi- 
nition which  Hawkins  gives  of  monopoly 
wherein  It  is  said  that  the  effect  of  monopoly 
is  to  restrain  the  citizen  'from  the  freedom 
of  manufacturing  or  trading  which  be  had 
before.'  And  see,  especially,  the  opinion  of 
Parker,  C.  J.,  in  Mltchel  v.  Reynolds  (1711) 
1  P.  Wms.  181,  where  a  classification  is  made 
of  mbuoiwly  which  brings  it  generically  with- 
in the  description  of  restraint  of  trade. 

"Generalizing  these  considerations,  the  sit- 
uation is  this:  (1)  That  by  the  common  law 
monopolies  were  unlawful  because  of  their 
restriction  upon  Individual  freedom  of  con- 
tract and  their  injury  to  the  public.  (2) 
That,  as  to  necessaries  of  life,  the  freedom  of 
the  individual  to  deal  was  restricted  where 
the  nature  and  character  of  the  dealing  was 
such  as  to  engender  the  presumption  of  In- 
tent to  bring  about  at  least  one  of  the  inju- 
ries which  it  was  deemed  would  result  from 
monopoly;  that  is,  an  undue  enhancement 
of  price.  (3)  That  to  protect  the  freedom  of 
contract  of  the  individual,  not  only  in  his  own 
interest,  but  principally  in  the  interest  of  the 
commonwealth,  a  contract  of  an  Individual 
by  which  be  put  an  unreasonable  restraint 
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upon  himself  as  to  carrying  on  his  trade  or 
business  was  void.  And  that  at  conunon  law 
the  evils  consequent  upon  engrossing,  etc., 
caused  those  things  to  be  treated  as  coming 
within  monopoly,  and  sometimes  to  be  called 
monopoly,  and  the  same  considerations 
caused  monopoly,  because  ot  its  operation 
and  effect,  to  be  brought  within  and  spoken 
of  generally  as  impeding  the  due  course  of 
or  being  in  restraint  of  trade." 

The  purpose  of  the  learned  Judge  In  such 
a  review  of  the  subject  was  to  arrive  at  an 
intelligent  meaning  to  be  given  to  the  gener- 
ic terms  used  ia  the  federal  act  of  1890, 
which  be  was  then  interpreting,  and  to  show 
what  was  the  understanding  of  Congress  at 
that  date,  as  to  the  common  law  In  this  coun- 
try, and  in  that  respect. 

The  case  of  United  States  t.  Addystone 
Pipe  &  Steel  Co.,  86  Fed.  271,  29  C.  C.  A.  141, 
46  L^  B.  A.  122,  is  cited  by  counsel  for  ap- 
pellant in  snpport  of  its  contentions.  This 
was  a  proceeding  in  equity  by  a  petition 
filed  by  the  Attorney  General  on  behalf  of 
the  government  against  certain  corporations 
charging  combination  and  conspiracy  In  un- 
lawful restraint  of  interstate  commerce  un- 
der the  act  of  lf'90.  This  case  is  Important 
In  its  bearing  here  only  that  it  sustains  the 
conclusion  that  the  acts  charged  are  In  re- 
straint of  trade  and  are  unlawful;  for  In 
that  case  Judge  Taft,  speaking  for  the  court, 
quotes  with  approval  from  the  Massachusetts 
case  of  Alger  v.  Thatcher,  19  Pick.  61,  31  Am. 
Dec.  119,  as  follows:  "The  unreasonableness 
of  contracts  in  restraint  of  trade  and  busi- 
ness Is  very  apparent  from  several  obvious 
considerations:  (1)  Such  contracts  Injure 
the  parties  making  them  because  they  diminr 
ish  their  means  of  procuring  livelihoods  and 
a  competency  for  their  families.  They  tempt 
improvident  persons,  for  the  sake  of  present 
gain,  to  deprive  themselves  of  the  power  to 
make  future  acquisitions;  and  they  expose 
such  persons  to  Imposition  and  oppression. 
(2)  They  tend  to  deprive  the-  public  of  the 
services  of  men  In  the  employments  and  ca- 
pacities In  which  they  may  be  most  useful 
to  the  community  as  well  as  themselves.  (3) 
They  discourage  industry  and  enterprise,  and 
diminish  the  products  of  ingenuity  and  skill. 
(4)  They  prevent  competition  and  enhance 
prices.  (5)  They  expose  the  public  to  all  the 
evils  of  monopoly;  and  this  especially  is  ap- 
plicable to  wealUiy  companies  and  large  cor- 
porations who  have  the  means,  unless  re- 
strained by  law,  to  exclude  rivalry,  monopo- 
lize business,  and  engross  the  market.  Against 
evils  like  these,  wise  laws  protect  individuals 
and  the  public  by  declaring  all  such  contracts 
void." 

And  in  an  exhaustive  review  of  the  au- 
thorities In  the  Pipe  Line  Case  the  court 
concludes:  "Upon  this  review  of  the  law  and 
the  authorities,  we  can  have  no  doubt  that 
the  association  of  the  defendants,  however 
reasooable  the  prices  they  fixed,  however 
great  tlie  competition  they  had  to  encounter, 


and  however  great  the  necessity  for  curbing 
themselves  by  Joint  agreement  from  commit- 
ting financial  suicide  by  ill-advised  competi- 
tion, was  void  at  common  law,  because  in  re- 
straint of  trade,  and  tending  to  a  monopoly." 

Again  that  court  approved  this  language 
in  People  v.  Sheldon,  139  N.  X.  251,  34  N.  E. 
785,  23  L.  R.  A.  221,  36  Am.  St.  Rep.  690: 
"If  agreements  and  combinations  to  prevent 
competition  In  prices  are  or  may  be  hurtful 
to  trade,  the  only  sure  remedy  Is  to  prohibit 
all  agreements  of  that  character.  If  the  va- 
lidity of  such  an  agreement  was  made  to  de- 
pend upon  actual  proof  of  public  prejudice 
or  Injury,  it  would  be  very  dlfBcult  in  any 
case  to  establish  the  Invalidity,  although  the 
moral  evidence  might  be  very  convincing." 
This  last  case  was  one  charging  criminal  con- 
spiracy. 

It  might  be  pertinent  to  ask  bow  such  com- 
binations may  be  successfully  prevented  ex- 
cept by  a  court  of  equity  In  a  proceeding  of 
the  character  now  under  consideration.  Cer- 
tainly It  Is  not  reasonable  to  believe  that 
they  can  be  prevented  by  simply  holding  sifch 
agreements  void  and  unenforceable  as  be- 
tween the  conspirators,  for  upon  this  princi- 
ple monopoly  ^vould  run  riot  and  the  public 
suffer  so  long  as  the  beneficiaries  or  conspir- 
ators, or  a  portion  of  them,  can  agree  among 
themselves.  This  position  is  untenable  and 
contrary  to  sound  reason  and  Justice. 

The  Addystone  Pipe  &  Steel  Case  does  not 
decide,  as  counsel  contends,  that  agreements 
in  restraint  of  trade  are  simply  void  and 
nonenforceable,  and  that  there  is  no  civil  or 
criminal  remedy  at  common  law.  That  ques- 
tion was  not  in  the  case  and  It  was  not  nec- 
essary to  so  decide,  and  the  court  did  not  pre- 
tend to  do  so,  for  the  action  was  under  the 
statute  which  provides  specifically  for  the 
procedure  and  the  penalties. 

[6]  Whatever  language  there  may  be  in 
that  opinion  tending  to  support  the  conten- 
tion of  appellants  was  therefore  mere  obiter, 
and  to  give  the  language  more  weight  ia  to 
violate  the  first  canon  for  the  construction  of 
a  Judicial  opinion  laid  down  by  Chief  Justice 
Marshall  in  Cohens  v.  Virginia,  6  Wheat.  264, 
5  li.  Ed.  257:  "It  Is  a  maxim,  not  to  be  dis- 
regarded, that  general  expressions  in  every 
opinion  are  to  be  taken  In  connection  with 
the  case  in  which  those  expressions  are  used. 
If  they  go.  beyond  the  case,  they  may  be  re- 
spected, but  ought  not  to  control  the  Judg- 
ment in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reason 
for  this  maxim  is  obvious.  The  question  ac- 
tually before  the  court  Is  investigated  with 
care  and  considered  in  its  full  extent.  Other 
principles  which  may  serve  to  Illustrate  it 
are  considered  In  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all 
cases  is  seldom  completely  investigated." 
We  must  look,  therefore,  to  cases  in  the 
courts  wherein  the  precise  or  related  ques- 
tion Is  involved  for  precedent  and  guidance. 

Much  has  been  said  as  to  whether  the  doc- 
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trine  applicable  to  agreements  In  restraint 
of  trade  and  monopolies  In  trade  should  be 
restricted  to  articles  of  prime  necessity.  It 
will  be  seen  that  the  court  in  the  case  last 
under  discussion  take  the  view  that  it  should 
not  be  so  limited,  as  do  many  other  cases 
cited,  while  still  others  are  to  the  contrary. 
It  would  seem  that  under  modem  conditions, 
and  under  the  more  recent  decisions,  this 
doctrine  is  held  not  to  be^  justified.  This 
would  appear  to  be  further  supported  by  the 
fact  that  the  acts  of  Congress  and  of  the 
several  states  upon  this  subject  apply  alike 
to  all  agreements  or  combinations  in  re- 
straint of  trade,  the  tendency  of  which  is 
toward  monopoly.  But  that  question  may  be 
omitted  from  this  discussion,  for  it  will  not 
be  denied  that  the  articles  InvolTed  In  this 
cause  are  of  prime  necessity. 

The  only  case  cited  by  counsel  for  appel- 
lants from  our  own  courts  is  Master  Build- 
ers' Association  v.  Domascio,  16  Colo.  App. 
25,  63  Pac.  782.  This  was  also  an  action  by 
an  Indlyidual  master  builder  for  damage  and 
Injunction  against  an  association  of  master 
builders.  If  it  bears  any  relation  to  the  sub- 
ject-matter now  being  considered,  it  is  sim- 
ply to  reiterate  the  well-known  principle  of 
the  right  of  freedom  of  trade,  which  the 
agreemeuts  in  this  cause  are  charged  with 
obstructing  and  preventing.  - 

It  but  illustrates  the  tendency  of  courts  to 
get  away  from  unreasonable  distinctions,  to 
say  that  of  the  cases  cited  by  counsel  for  ap- 
pellants, in  support  of  their  contention,  that 
agreements  in  restraint  of  trade  are  merely 
void  and  unenforceable,  and  therefore  can- 
not be  either  punished  or  prevented  at  com- 
mon law;  that  Ladd  v.  Southern  Cotton 
Press  Co.,  53  Tex.  172,  and  Seeligson  v.  Tay- 
lor Compress  Co.,  56  Tex.  219,  have  been 
overruled  by  the  case  of  Texas  Standard  Oil 
Co.,  83  Tex.  650,  19  S.  W.  274,  15  L.  R.  A. 
698,  29  Am.  St.  Bep.  690.  The  latter  case, 
however,  was  a  suit  upon  an  agreement  and 
In  which  it  was  not  necessary  for  the  court 
to  go  further  than  to  hold  the  agreement 
void.  But  the  case  is  valuable  for  its  dis- 
cussion of  the  grave  injury  and  danger  to 
the  public  interest  and  public  welfare,  and 
as  tending  to  show  that  public  necessity  de- 
mands both  the  punishment  for,  and  preven- 
tion of,  such  agreements.  Also  in  the  case  of 
Firemans'  Ins.  Co.,  a  New  Jersey  case,  re- 
ported in  70  N.  J.  Eq.  291,  61  Atl.  705, 
strongly  relied  on  in  appellants'  original 
brief,  but  which,  as  counsel  for  appellants 
point  ont  in  their  supplemental  brief,  has 
been  on  appeal,  expressly  overruled  by  the 
New  Jersey  Court  of  Errors  and  Appeals,  re- 
ported In  74  N.  J.  Eq.  372,  73  Atl.  80,  29  L. 
R.  A.  (N.  S.)  194,  135  Am.  St.  Rep.  708,  18 
Ann.  Cas.  1048,  and  which  case  seems  to  be 
in  entire  harmony  with  the  contention  of  the 
people  In  this  case.  That  case  also  serves  to 
illustrate  the  distinction  between  the  class  of 
cases  involving  either  personal  actions  for 
damages  and  injunction,  or  those  directly  in- 


volving the  validity  of  the  contract,  and  that 
class  of  cases  wherein  the  state  at  the  in- 
stance of  the  Attorney  General  seeks  to  en- 
join siich  combinations  and  agreements  upon 
the  ground  of  public  interest. 

[7]  All  the  authorities  seem  to  agree  that, 
under  the  common  law  and  in  a  case  of  the 
character  of  the  one  at  bar,  the  agreements 
are  void  as  contrary  to  public  policy  and 
hence  unlawful.  But  some  of  the  cases  hold 
that,  while  such  agreements  are  unlawful, 
yet  they  are  not  unlawful  in  a  positive  sense. 
Just  how  a  thing  can  be  unlawful,  and  at 
the  same  time  not  unlawful  in  a  positive 
sense,  is  not  very  clear  to  the  average  mind. 
The  discovery  of  this  theory  must  have 
been  by  one  of  a  very  rare  and  discriminat- 
ing mind,  having  at  least  the  learning  at- 
tributed to  Hudlbras,  who  "could  distinguish 
and  divide  a  hair  'twixt  south  and  southwest 
side."  But  it  must  be  conceded  that,  where 
this  theory  has  been  approved,  it  was  as  a 
rule  only  in  such  cases  as  have  been  insti- 
tuted by  individuals  or  corporations  as  in- 
volving personal  rights,  such  as  the  Mogul 
Steamship  Case,  and  cases  based  upon  that 
authority,  and  not  upon  the  complaint  of 
the  state. 

For  as  was  well  said  In  Firemans'  Ins. 
Co.,  74  N.  J.  Eq.,  73  AO.,  29  L.  R.  A.  (N.  S.), 
135  Am.  St.  Rep.,  IS  Ann.  Cas.,  supra: 
"  •  •  •  We  should  say  that  the  fault  we 
find  with  the  Vice  Chancellor's  conclusion  Is 
not  in  the  soundness  of  the  rule  of  mere  un- 
enforceability as  applied  to  the  class  of  cases 
in  which  It  properly  obtains,  but  in  the  ex- 
tension of  such  rule  to  a  subject  not  proper- 
ly, or  at  all,  within  its  purview,  viz.,  the 
right  of  the  state  to  preventive  relief  in  aid 
of  public  policy.  There  Is  something  star- 
tling, not  to  say  appalling.  In  the  proposition 
that  the  state  is  to  be  met  In  Its  courts  with 
a  denial  of  Its  right  to  relief  upon  the  ground 
that  the  rule  of  nonintervention,  that  is  ap- 
plied to  the  violators  of  such  public  policy, 
must  also  be  applied  to  the  public  that  is  in- 
jured by  such  violation.  The  rule  in  ques- 
tion Is  Itself  an  application  of  the  maxim 
'in  pari  delicto,'  etc.,  and  hence  is  In  strict 
analogy  with  the  judicial  policy,  by  force  of 
which  courts  decline  to  aid  in  the  distribu- 
tion of  plundered  property,  but  It  is  quite  il- 
logical to  say  to  the  man  who  has  been  de- 
spoiled, 'Because  we  refuse  our  aid  to  those 
who  despoiled  you,  therefore  we  must  de- 
cline to  aid  you.'  Yet  this,  or  something 
very  like  it.  Is  what  we  are  asked  to  say. 
•  •  •  Speaking  for  myself,  the  extension 
of  the  rule  of  nonenforceabUity,  based  as  it 
is  upon  the  maxim  in  pari  delicto,  to  the 
case  of  the  state  seeking  to  prevent  public 
Injury,  seems  to  be  without  the  slightest 
foundation  In  sound  logic  or  justification  tn 
right  reasoning.  Be  this  as  it  may,  the  fact 
Is  that.  If  upon  neither  of  these  grounds  pre- 
ventive relief  may  be  had  by  the  state,  no 
combination  can  be  so  hostile  to  the  public 
Interests,  or  so  flagrant  In  its  defiance  of 
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public  policy,  but  that  it  may  effectlTely 
shield  Itself  from  such  interference  on  behalf 
of  the  public,  by  the  simple  device  of  cast- 
ing its  proposed  violation  of  public  policy  in 
the  form  of  a  contract  for  a  self-imposed 
restraint  of  trade.  I  cannot  believe  that  this 
is  the  actual  state  of  our  jurisprudence  on 
this  vitally  important  subject  Concluding, 
as  we  do,  that  the  line  of  reasoning  that 
limits  the  Court  of  Chancery,  in  all  cases  in- 
volving contracts  in  restraint  of  trade,  to  the 
single  policy  of  their  nonenforcement,  is 
fundamentally  at  fault,  and  that  the  defend- 
ants have  not  by  their  violation  of  public 
policy  effectually  entrenched  themselves  out- 
side the  pale  of  preventive  law,  it  remains 
to  be  considered  whether  certain  facts  that 
were  merely  assumed  in  the  court  below, 
viz.,  that  the  contract  in  question  is  one  that 
fixes  rates  and  stifles  competition  and  is  det- 
rimental to  the  public,  are  sustained  by  the 
testimony." 

But  we  do  not  believe  that  the  contention 
of  appellants  in  this  case  was  ever  the  rule 
of  the  common  law  as  adopted  in  this  coun- 
try when  its  power  was  invoked  on  behalf 
of  the  government. 

It  wUl  be  necessary  to  review  at  some 
length  the  authorities  as  to  tbe  doctrine  of 
the  common  law  upon  this  point,  to  learn 
whether  or  not  the  case  of  Firemans'  Ins. 
Co.,  supra,  finds  support  in  these  authorities, 
or  whether  it  rests  upon  the  conclusion  of 
that  court  alone.  In  this  it  will  be  well  to 
bear  in  mind  Blackstone's  definition  that  law 
is  a  rule  of  action  commanding  what  is  right 
and  prohibiting  what  is  wrong.  From  this 
we  learn  that  the  law  is  a  rule  of  action, 
not  inaction.  That  it  not  only  declares  a 
wrong,  but  prohibits  it  Also  tliat  the  au- 
thor in  bis  analysis  of  the  common  law  lays 
down  the  unequivocal  maxim  that  where 
there  is  a  right  there  is  a  remedy. 

Mr.  Eiddy  in  his  work  on  Combinations 
uys:  "It  is  the  glory  of  the  common  law 
that  Its  fundamental  conceptions  are  suffi- 
ciently elastic  to  cover  the  rapidly  develop- 
ing relations  and  conditions  of  a  progressive 
society,  and  it  would  be  strange,  Indeed,  if 
in  this  latter  end  of  the  nineteenth  century 
relations  and  conditions  developed  of  a  char- 
acter so  new  and  novel  that  the  fundamental 
principles  of  the  common  law .  were  found 
either  inapplicable  or  inadequate  to  control. 
The  common  law  is  a  complete  philosophy  of 
legal  relations,  and  as  such  must  necessarily 
embrace  and  provide  for  every  contingency 
that, can  possibly  arise  in  the  development 
of  society.  It  is  not  a  code,  nor  is  it  so  much 
a  science  as  a  philosophy,  and  as  a  philoso- 
phy in  its  development  it  keeps  pace  with 
tbe  development  of  man  himself,  so  that 
whatever  man  does  for  or  against  his  fellow- 
man  finds  its  approval  or  condemnation  in 
the  common  law.  The  very  phrase  'common 
law,'  in  its  broadest  significance,  means  the 
law  common  to  all  men;  that  is,  those  rules 
of  conduct  of  such  universal  validity  that 


they  are  common  to  an  men;  and  the  conv- 
mon  law  would  be  a  petrification  indeed,  if 
it  were  possible  for  man  to  devise  a  new  con>- 
duct  or  a  new  relation  which  would  not  be 
covered  comprehensively  by  some  fundamen- 
tal principle  of  the  common  law."  Section 
336. 

[I]  We  have  seen  that  the  offense  of  en- 
grossing was  a  part  of  the  common  law 
adopted  by  our  statute.  Of  this  offense 
Hawkins  says:  "All  endeavors,  whatsoever, 
to  enhance  the  common  price  of  any  mer- 
chandise, and  all  khids  of  practices  which 
have  an  apparent  tendency  thereto,  whether 
by  spreading  false  rumors  or  by  buying 
things  in  a  market  before  the  accustomed 
hour,  buying  or  selling  again  the  same  thing 
in  the  same  market,  or  by  any  such  like  de- 
vices, are,  highly  criminal  at  common  law, 
and  that  all  such  offenses  anciently  came 
under  the  general  notion  of  forestalling, 
which  includes  all  kinds  of  offenses  of  this 
nature.  And  surely  there  can  be  no  attempt 
of  this  kind,  but  must  be  looked  upon  as  a 
high  offense  against  the  public,  inasmuch  as 
it  so  apparently  tends  to  put  a  check  upon 
trade,  to  the  general  Inconvenience  of  the 
people,  by  putting  it  out  of  their  iwwer  to 
supply  themselves  with  a  commodity,  with- 
out an  unreasonable  expense  which  often 
proves  oppressive  to  the  poorer  sort,  and  can- 
not but  give  just  cause  of  complaint  to  the 
richest.  If  such  practices  were  allowable,  a 
rich  man  might  engross  into  his  hands  a 
whole  commodity,  and  then  sell  it  at  what 
price  he  should  see  fit;  which  is  of  such 
dangerous  consequence  that  the  bare  en- 
grossing of  a  whole  commodity,  with  intent 
to  sell  it  at  unreasonable  prices,  is  an  offense 
Indictable  at  common  law,  whether  any  part 
thereof  is  sold  by  the  engrosser  or  not.  It  is 
said  that  by  the  ancient  statute  the  offender 
was  to  be  'grievously  amerced  for  the  first 
offense;  for  the  second,  to  be  condemned  to 
the  pillory;  for- tbe  third, , to  be  imprisoned; 
and,  for  the  fourth,  to  be  compelled  to  ab- 
jure the  vill.'  And  there  seems  to  be  no 
doubt  but  at  this  day  all  offenders  of  this 
kind  are  liable  to  a  fine  and  imprisonment 
answerable  to  the  helnousness  of  their  of- 
fense, and  upon  an  indictment  at  common 
law."  2  Hawkins'  Pleas  of  the  Crown,  317, 
318,  319. 

And  again:  "The  prohibiting  of  conspira- 
cies to  raise  the  price  of  victuals."  This 
depends  upon  2  and  3  Edward  VI,  c.  15,  by 
which  it  is  enacted:  "That  if  any  butchers, 
brewers,  baker,  poulterers,  cooks,  coster- 
mongers,  or  fruiterers,  shall  conspire,  cove- 
nant, promise,  or  make  oaths,  that  they  shall 
not  sell  their  victuals  but  at  certain  prices; 
or  if  any  artificers,  workmen,  or  laborers,  du 
conspire,  promise,  or  covenant  together,  or 
make  any  oaths  that  they  shall  not  make  or 
do  their  works  but  at  a  certain  price  or  rate: 
or  shall  not  enterprise,  or  take  upon  them 
to  finish  what  another  hath  begun,  or  shall 
do  but  a  certain  work  in  a  day  or  shall  not 
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work  but  at  certain  hours  and  times;  every 
such  person  so  eoosplrlng,  etc.,  shall  forfeit 
for  the  first  offense  ten  pounds:  and  If  be 
pay  not  the  same  within  sis  days,  shall  suf- 
fer twenty  days  imprisonment;  and  for  the 
second  offense  shall  forfeit  twenty  pounds, 
etc.,  and  for  the  third,  forty  pounds,  etc 
And  if  any  such  conspiracy,  covenant  or 
promise,  be  made  by  any  society,  brother- 
hood, or  company,  of  any  craft,  mystery,  or 
occupation  of  the  vlctnalers  above  mention- 
ed, with  the  presence  or  consent  of  the  more 
I>art  of  them,  that  then  immediately  upon 
such  act  of  conspiracy,  etc.,  over  and  besides 
the  particular  punishment  before  appointed, 
their  corporations  shall  be  dissolved."  Id. 
320. 

So  Blackstone:  "Combinations  among  vlct- 
ualers  or  artificers,  to  raise  the  price  of  pro- 
visions, or  any  commodities,  or  the  rate  of 
labor,  are  in  many  cases  severely  punished 
by  particular  statutes;  and  in  general  by 
statute  2  and  8  Edward  VI,  c.  15  (1550), 
with  the  forfeiture  of  ten  pounds  or  twenty 
days'  Imprisonment,  with  an  allowance  of 
only  bread  and  water  for  the  first  offense; 
twenty  pounds  or  the  pillory,  for  the  second; 
and  forty  pounds  for  the  third,  or  else  the 
pillory,  loss  of  one  ear,  and  perpetual  in- 
famy. In  the  same  manner  by  a  constitution 
by  the  Emperor  Zeno,  all  monopolies  and 
combinations  to  keep  up  the  prices  of  mer- 
chandise, provisions  or  workmanship,  were 
prohibited  under  pain  of  a  forfeiture  of 
goods  and  perpetual  banishment."  4  Black- 
stone's  Commentaries,  160. 

In  a  review  of  many  cases,  and  consider- 
ing the  question  of  conspiracy,  it  was  said 
in  a  very  celebrated  case:  "These  cases  were 
before  the  colonization,  •  •  •  and  they 
furnish  the  leading  principles  of  the  doctrine 
of  conspiracy,  of  which  the  subsequent  deci- 
sions are  but  the  practical  applications,  and 
must  be  received  as  expositions  of  the  law  as 
it  before  existed,  and  not  as  creating  a  new 
law  or  altering  the  old  one,  which  only  could 
be  done  by  legislative  enactment,  and  cannot 
be  assimilated  to  occasional  alterations  or 
changes  in  the  practice  of  courts.  In  relation 
to  the  form  of  proceedings,  which  are  only 
creatures  of  the  courts,  and  often  go  on  mere 
fiction.  And  it  is  a  mistake  to  suppose  they 
are  expansions  of  common  law,  but  always 
existing  and  attaching  to  whatever  particu- 
lar matter  or  circumstance  may  arise  and 
come  within  the  one  or  the  other  of  them; 
not  that  this  or  that  combination  is,  by  the 
common  law,  in  terms  declared  to  be  an  in- 
dictable conspiracy,  but  that  it  falls  within 
the  principles  of  the  common  law  which  have 
for  their  object  the  preservation  of  the  so- 
cial order,  in  the  punishing  of  such  combina- 
tions as  are  calculated  to  threaten  its  well 
being.  Precedents,  therefore,  do  not  consti- 
tute the  common  law,  but  serve  only  to  Illus- 
trate its  principles."  State  v.  Buchanan,  5 
Har.  *  .T.  (Md.)  317,  9  Am.  Dec.  534. 

Mr,  Bishop  in  his  work  on  Criminal  Law 


says:  "If  the  question  were  one  of  legislation, 
it  would  be  debatable  ground  whether  a  par- 
ticular  good  would  come  from  the  oaactment 
of  a  statute  to  meet  this  kind  of  wrong.  But 
where  the  question  is,  not  what  law  shall  be 
made,  but  whether  a  particular  provision  of 
the  English  common  law  is  common  law  with 
us,  we  inquire  only  whether  the  wrong  to  be 
suppressed  by  the  provision  is  a  wrong  with 
us,  the  same  as  it  was  with  the  people  of 
England  at  the  time  of  the  emigration  of  our 
forefathers  to  this  country.  And  plainly  the 
principle  of  the  thing  is  the  same  here  as 
It  was  there  then.  And  Mn.  Dane  observes: 
'The  common  law  against  the  offenses  of  fore- 
stalling, engrossing,  and  regrating  and  mo- 
nqpoUes  has  borne  the  test  of  ages,  and  has 
been  wise  and  useful.  The  fault  haa  not  been 
in  this  law  in  the  United  States,  but  in  the 
nonexecution  of  it.  Its  notorious  violations 
have  often  been  complained  of,  but  scarcely 
in  any  Instance  prosecuted,  partly  owing  to 
the  difficulty  there  has  ever  been  in  defining 
and  proving  these  offenses,  and  therefore  the 
possible  failure  of  prosecutions  when  com- 
menced; but  not  wholly  to  this  caoae,  for 
this  difficulty  is  nearly  the  same  in  every 
country;  yet  in  many  countries  in  Europe, 
and  in  which  there  is  a  tolerable  share  of 
freedom,  this  kind  of  law  has  usually  been 
tolerably  well  executed.  But  the  principal 
causes  to  which  the  inexecution  of  this  por- 
tion of  the  common  law  is  owing,  in  the  Unit- 
ed States,  is  the  easy  and  indulgent  temper 
and  character  of  the  people  generally,  who 
hav^  ever  been  disposed  to  suffer  themselves 
.to  be  cheated  and  imposed  upon-  in  these 
ways,  by  these  kinds  of  offenders,  In  hun- 
dreds of  Instances,  complaining  generally,  but 
never  prosecuting.'    7  Dane,  Abrldg.  30." 

Let  us  now  take  a  view  of  these  several 
offenses  as  they  appear  in  the  English  com- 
mon and  statutory  law  as  it  stood  at  the 
time  this  country  was  settled. 

"Every  practice  or  device  by  art,  conspira- 
cy, words,  or  news,  to  enhance  the  price  of 
victuals  or  other  merchandise,  has  been  held 
to  be  unlawful;  as  being  prejudicial  to  trade 
and  commerce,  and  injurious  to  the  public  in 
general."  1  Russell  on  Crimes,  108.  The  au- 
thor goes  on  to  say:  "It  has  been  sometimes 
contended  that  forestalling,  regrating,  and 
engrossing  were  punishable  only  by.  the  pro- 
visions of  these  statutes;  but  that  doctrine 
has  not  been  admitted,  and  they  still  continue 
offenses  at  common  law,  though  their  precise 
extent  and  definition  at  the  present  day  may 
perhaps  admit  of  some  doubt  In  this  coun- 
try where  the  statute  of  5  and  0  Edward  VI, 
c.  14,  has  Pot  been  repealed,  we  have  not  the 
same  doubt  whether  these  are  common-law 
offenses."    1  Bishop  on  Criminal  Law,  522. 

Bacon,  discussing  the  subject  of  forestall- 
ing, says:  "All  unlawful  endeavors  to  en- 
hance the  price  of  any  commodity,  practices 
so  prejudicial  to  trade  and  commerce  and 
Injurious  to  the  public  in  general,  came  un- 
der the  notion  of  forestalling,  wliich  Includes 
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engrossing,  regrating,  and  all  otber  offenses 
of  like  nature.  It  is  punisbable  by  fine  and 
Imprisonment,  answerable  to  the  helnous- 
ness  of  the  offense,  upon  an  indictment  at 
common  law.  «  •  * "  The  author  then  re- 
cites the  provisions  of  the  statute  5  and  6 
Edward  VI,  c  14,  as  before  quoted.  Vol.  4, 
Bacon's  Abridgement,  335. 

In  a  consideration  of  the  statutes  of  6  and 
6  Edward  VI  as  being  within  the  act  of  the 
Colorado  Legislature  of  ISfll  (Revised  Stat- 
utes 1908,  8  6295),  in  that  it  was  of  general 
nature,  and  therefore  adopted  by  our  Leg- 
islature and  now  in  force,  our  Supreme  C!ourt 
has  said:  "The  general  rule  that  a  general 
statute  does  not  repeal  a  special  or  a  par- 
ticular statute  does  not  apply  for  the  reason 
that  the  statute  of  Edward  VI  cannot  be  said 
to  be  either  a  special  or  particular  statute. 
Had  it  been  of  such  a  nature,  It  would  not 
have  been  brought  to  the  shores  of  this  con- 
tinent by  the  early  colonists  from  England, 
nor  would  it,  as  a  part  of  the  common  law, 
ever  have  become  the  rule  of  decision  In  any 
part  of  this  country.  This  i>oint  was  made 
by  the  relator  upon  the  argument,  and  au- 
thorities were  cited  to  -show  that  the  statute 
of  Edward  VI  was  regarded  as  public  law 
in  England;  and  the  Judges,  ex  officio,  took 
notice  of  it,  and,  because  it  was  a  general 
law  and  not  local  or  special,  it,  with  other 
general  laws  of  that  country,  became  the 
rule  of  decision  on  this  side  of  the  Atlantic, 
prior  to  its  adoption  by  state  conventions 
and  prior  to  its  enactment  by  state  Legisla- 
tures. It  was  this  characteristic  that  brought 
it  within  the  adopting  act  of  the  Colorado 
Legislature  of  1861,  which  declared  the  com- 
mon law  of  England,  so  far  as  the  same  tvas 
applicable  and  of  a  general  nature,  and  all 
acts  of  the  British  Parliament  made  in  aid 
of  or  to  supply  defects  of  the  common  law 
prior  to  the  fourth  year  of  James  I  (with 
certain  exceptions),  and  which  were  of  a  gen- 
eral nature  and  not  local  to  that  kingdom, 
should  be  the  rule  of  decision  here,  and 
should  be  considered  of  full  force  until  re- 
pealed by  legislative  authority."  People  ex 
rei.  V.  Goddard,  8  Colo.  ^2,  434,  7  Pac.  801, 
303. 

Mr.  Justice  Harlan  in  Arthur  v.  Oakes,  63 
Fed.  310,  11  C.  C.  A  209,  25  L.  K.  A.  414;  de- 
clares: "According  to  the  principles  of  the 
common  law,  a  conspiracy  upon  the  part  of 
two  or  more  persons,  with  the  intent  by 
their  combined  power  to  wrong  others,  or  to 
prejudice  the  rights  of  the  public,  is  in  it- 
self illegal,  although  nothing  be  actually  done 
in  execution  of  such  conspiracy.  This  is 
fundamental  in  our  Jurisprudence.  So  a 
combination  or  conspiracy  to  procure  an  em- 
ployi  or  body  of  employ^  to  quit  a  service 
In  violation  of  a  contract  of  service  would 
be  unlawful,  and  in  a  proper  case  might  be 
enjoined,  If  the  Injury  threatened  would  be 
irremediable  at  law.  It  is  one  thing  for  a 
single  individual,  or  for  several  individuals, 
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each  acting  npoa  bis  own  responsibility  and 
not  in  co-operation  with  others,  to  form  the 
purpose  of  inflicting  actual  Injury  upon  the 
property  or  rights  of  others.  It  is  quite  a 
different  thing,  in  the  eye  of  the  law,  for 
many  persons  to  combine  or  conspire  togeth- 
er with  the  Intent,  not  simply  of  asserting 
their  rights  or  accomplishing  lawful  ends 
by  peaceful  methods,  .but  of  employing  their 
united  energies  to  injure  others  or  the  public. 
An  intent  upon  the  part  of  a  single  person  to 
injure  the  rights  of  others  or  of  the  public 
is  not  of  itself  a  wrong  of  which  the  law 
will  take  cognizance,  unless  some  injurious 
act  be  done  in  execution  of  the  unlawful  in- 
tent But  a  combination  of  two  or  more  per- 
sons with  such  an  intent,  and  under  cir- 
cumstances that  give  them,  when  so  combin- 
ed,, a  power  to  do  Injury,  they  would  not 
possess  as  individuals  acting  singly,  lias  al- 
ways been  recognized  in  itself  as  wrongful 
and  Illegal."  Arthur  v.  Oakes,  63  Fed.  321, 
322,  11  O.  O.  A.  220,  25  I*  R.  A.  414. 

He  there  quotes  with  approval  from  State 
T.  Stewart,  69  Vt.  273,  9  Atl.  559,  69  Am. 
Rep.  710,  as  follows:  "A  combination  of  two 
or  more  persons  to  effect  an  illegal  purpose, 
either  by  le^al  or  Illegal  means,  whether 
such  purpose  be  illegal  at  common  law  or  by 
statute,  or  to  effect  a  legal  purpose  by  il- 
legal means,  whether  such  means  be  illegal 
at  common  law  or  by  statute,  is  a  comaion- 
law  conspiracy.  Such  combinations  are 
equally  illegal  whether  they  promote  objects 
or  adopt  means  that  are  per  se  indictable,  or 
promote  objects  or  adopt  means  that  are  per 
se  oppressive.  Immoral,  or  wrongfully  prej- 
udicial to  the  rights  of  others.  If  they  seek 
to  restrain  trade,  or  tend  to  the  destruction 
of  the  material  property  of  the  country,  they 
work  injury  to  the  whole  people." 

[9]  It  will  be  seen  from  these  authorities 
that  combinations  for  the  purpose  and  of  the 
character  as  In  the  case  at  bar  are  conspira- 
cies. Illegal  at  common  law  In  the  positive 
sense  as  that  term  has  been  used,  in  that 
they  were  prohibited  at  common  law  and 
•by  acts  and  statutea  of  the  British  Parlia- 
ment made  in  aid  of,  or  to  supply  the  de- 
fects of,  common  law,'  and  as  such  made 
the  rule  of  decision  and  of  full  force  in  this 
state  by  the  adopting  act  of  1861,  and  in 
that  such  conspiracies  are,  by  our  own  stat- 
ute, made  criminal  and  indictable. 

Our  conspiracy  statute  provides  (1  Mills' 
Ann.  St.  §  1294):  "If  any  two  or  more  per- 
sons shall  conspire  or  agree  falsely  and  ma- 
liciously to  charge  or  indict,  or  cause  or 
procure  to  be  charged  or  indicted,  any  per- 
son for  any  criminal  offense,  or  aholl  agree, 
conapire  or  co-operate  to  do,  or  to  aid  in  doinff 
tttiv  other  unlawful  act,  each  of  the  persons 
so  offending  shall  on  conviction  be  fined  in 
any  sum  not  exceeding  one  thousand  dollars, 
and  imprisoned  not  less  than  three  months 
nor  exceeding  two  years." 

It  has  been  shown  that  at  the  common  law 
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the  acts  cbarged  In  the  complaint  are  unlaw- 
ful; that  these  constitute  unlawful  acts. 
Then  under  our  own  statute,  and  being  un- 
lawful, they  are  punishable  as  crimes.  It  Is 
difficult,  therefore,  to  see  how  these  agree- 
ments and  acts  could  be  made  unlawful  in  a 
more  specific  sense.  The  case  of  C.  W.  &  V. 
Coal  Co.  V.  People,  214  111.  421,  73  K.  B.  770, 
Is  a  very  helpful  case  and  supports  this 
view.  The  court  in  that  case  enters  into  a 
most  exhaustive  review  of  the  authorities. 
It  was  an  indictment  against  coal  corpora- 
tions charging  them  with  conspiracy,  the  ob- 
ject whereof  was  unlawful,  but  did  not  set 
out  the  means  whereby  the  conspiracy  was 
to  be  accomplished.  There  were  four  counts 
in  the  indictment,  two  predicated  upon  the 
common  law,  and  two  under  the  statute  of 
Illinois.  The  court  sustained  the  Indictment 
in  toto.  It  held,  among  other  things,  that  a 
combination  between  independent  producers 
of  coal  to  prevent  competition  in  its  sale  Is 
inimical  to  trade  and  commerce,  detrimental 
to  the  public  and  unlawful,  and  amounts  to 
a  common-law  conspiracy,  regardless  of  what 
may  be  done  in  furtherance  of  the  conspira- 
cy, and  that  the  common  law  upon  the  sub- 
ject of  regulating  and  fixing  prices  of  a  com- 
modity was  not  abrogated  in  Illinois  by  the 
adoption  of  sections  46  and  130  of  the  Crim- 
inal Code  (Hurd's  Rev.  St.  1903,  c.  38),  the 
one  section  relating  to  conspiracy  to  do  an 
Illegal  act,  and  the  other  to  influencing  or 
attempting  to  influence  the  price  of  a  com- 
modity or  comer  the  market  therefor.  It 
was  further  held  that  the  fact  that  a  com- 
bination to  flx  the  prices  of  a  commodity  and 
prevent  competition  among  Its  members  does 
not  include  a  complete  monopoly  of  the  trade 
in  the  territory  In  which  the  members  trans- 
act business,  does  not  relieve  the  mem- 
bers from  criminal  responsibility  in  forming 
the  combination. 

[10]  It  will  be  noted  that  the  basis  of  the 
decisions  restraining  unlawful  acts  of  la- 
bor unions  and  members  of  the  same  is  the 
Injury  that  may  result  to  the  public  at  large. 
And,  figuratively  and  numerically  speaking, 
these  cases  in  our  courts  are  as  the  leaves  on 
the  trees.  Whether  or  not  we  may  agree 
that  in  such  cases  there  is  a  correct  appli- 
cation of  the  principle  of  public  concern,  yet 
It  is  only  upon  such  principle  that  this  class 
of  cases  Is  sustained  at  all.  It  would  there- 
fore be  a  singular  conception  of  our  law  and 
of  Justice  that  would  deny  like  injunctive 
relief  to  the  public  in  a  case  like  this,  where- 
in an  unlawful  conspiracy  is  charged  that  to 
an  equal  or  greater  extent  affects  the  pub- 
lic interest.  For  such  a  conspiracy  and  such 
acts  affect  not  only  the  right  of  freedom  of 
trade  among  its  members  and  of  the  public 
at  large,  but  also  the  right  to  procure  sus- 
tenance at  a  fair  price  and  therefore  and  to 
that  extent  affecting  the  very  right  of  the 
public  to  exist  at  all. 

But,  because  conspiracies  or  combinations 


may  be  criminal  at  common  law  or  under  the 
statute,  it  does  not  follow  that  they  may  not 
be  enjoined  in  equity.  In  speaking  of  the 
jurisdiction  of  a  court  of  equity  in  cases  of 
this  kind,  it  is  said  that:  "This  jurisdiction 
is  founded  upon  the  ability  of  equity  to  pre- 
vent irreparable  mischief  and  vexatious  liti- 
gation and  to  furnish  a  more  complete  rem- 
edy than  can  be  had  at  law.  The  remedy 
by  indictment  for  a  public  nuisance  is  not 
an  adequate  remedy  at  law  precluding  the 
remedy  of  injunction."  21  Am.  &,  Eng.  Enc. 
of  L.  703.  "Courts, of  equity  are  reluctant 
to  use  the  process  of  Injunction  where  the 
remedy  by  Indictment  and  information  Is 
efficacious,  but  will  not  hesitate  where  the 
remedy  is  not  adequate  and  it  is  necessary 
to  protect  the  rights  of  the  public  or  an  indi- 
vidual. A  court  is  not  powerless  to  prevent 
the  doing  of  an  act  merely  because  it  Is  de- 
nounced as  a  public  offense."  State  y.  Lind- 
say, 85  Kan.  79,  116  Fac.  207,  35  L.  R.  A. 
(N.  S.)  810,  also  State  v.  Rabinowitz,  85  Kan. 
841,  118  Pac.  1043,  and  many  authorities 
therein  cited. 

The  case  of  Door  Co.  v.  BHielle,  215  Mo. 
421,  lU  S.  W.  997,  22  L.  R.  A  (N.  S.)  607, 
128  Am.  St  Rep.  492,  was  an  action  to  en- 
join the  Cnion  of  Brotherhood  of  Carpenters 
and  Joiners  from  enforcing  an  alleged  boy- 
cott. In  that  case  while  the  court  held  that 
the  Union  of  Brotherhood  of  Carpenters  and 
Joiners  and  their  allied  associations  were  not 
combinations  in  unlawful  restraint  of  trade, 
but  were  legal  and  highly  laudable  when  con- 
fined within  proper  bounds,  yet  It  was  held 
that  the  complaint  clearly  stated  a  cause  for 
equitable  relief.  The  court  said:  "It  is  con- 
ceded that  courts  of  equity  have  jurisdiction 
to  restrain  conspiracies  of  this  character 
when  irreparable  injury  is  sure  to  follow. 
Suits  at  law  would  be  inadequate,  and  a 
multiplicity  of  suits  at  law  would  arise. 
*  *  *  This  right  must  be  maintained  or 
personal  liberty  is  a   sham." 

The  opinion  in  that  case  contains  an  ex- 
haustive review  of  authorities  sustaining  the 
right  to  injunctive  relief  when  either  the 
right  of  the  indiviSual  or  the  public  Interest 
is  affected  and  which  would  be  but  repetition 
to  cite  here,  but  which  seems  convincing  and 
conclusive. 

Gatzow  T.  Buening,  106  Wis.  1,  81  N.  W. 
1003,  49  L.  R.  A.  475,  80  Am.  St  Rep.  1,  was 
an  action  In  damages  against  a  combination 
of  liverymen  to  limit  their  services  to  per- 
sons patronizing  them  exclusively,  and  to 
monopolize  the  livery  business  in  Milwaukee, 
including  service  for  funerals,  etc.  The  court 
said:  "Such  a  combination  Is  none  the  less 
unlawful  because  existing  under  a  self-impos- 
ed constitution  and  governed  by  by-laws  and 
conducting  its  operations  in  a  public  or  semi- 
public  way;  and  the  fact  that  they  acted  in 
accordance  with  their  obligations  to  the  as- 
sociation will  constitute  no  protection  to 
Its  members  as  regards  liability  for  compen- 
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xatory  damages  to  a  person  specially  in- 
jured by  their  overt  acts  done  In  pursuit 
of  the  purposes  of  the  organization." 

In  that  case  the  court  used  the  following 
very  significant  language:  "This  is  an  age 
of  trusts  and  combinations  of  all  sorts. 
There  Is  clamor  against  them  on  the  one 
hand,  and  for  the  privilege  of  combining 
upon  the  other,  as  if  the  law  could  be  chang- 
ed to  fit  the  opinions  and  selfish  ends  of  par- 
ttcolar  classes.  There  is  clamor  for  laws  to 
prevent  combinations,  while  law  exists  tliat 
condemns  most  of  them  which  is  as  old  as 
the  common  law  Itself  and  sufficiently  severe 
to  remedy  much  of  the  mischiefs  complained 
of  that  Is  actual;  yet  violations  of  such  law 
are  so  common,  and  the  remedy  it  furnishes 
so  seldom  applied,  that  Its  very  existence 
seems,  in  many  quarters,  to  be  little  under- 
stood. In  Reg.  V.  Druitt,  10  Cox,  Cr.  case 
593,  it  was  held  that  any  combination  of 
persons  to  stifle  and  prevent  the  free  use 
of  labor  or  capital  within  legitimate  bounds 
is  Qnlawful,  and  that  the  law  furnishes  a 
remedy  therefor.  The  liberty  of  a  man's 
mind  and  will  to  say  how  he  shall  bestow 
himself  and  his  means,  his  talents,  and  his 
industry,  Is  as  much  the  subject  of  the  law's 
protection  as  is  his  body." 

The  opinion  of  Chief  Justice  Ryan  in  the 
case  of  Attorney  General  v.  Railroad  Com- 
panies, 35  Wis.  425,  is  one  showing  very 
thorough  research  by  that  learned  Judge, 
and  goes  far  to  establish  the  contention  of 
the  Attorney  General  in  this  case,  as  to 
the  right  of  the  people  of  the  state  to  In- 
jonctive  relief  at  tlie  instance  of  the  Attor- 
ney (General  in  such  cases.  Judge  Ryan 
there  contrasts  the  almost  universal  rule 
of  the  English  courts  since  the  reign  of 
Elizabeth  and  of  the  then  (1876)  hesitancy 
and  seeming  doubt  of  the  American  courts, 
whose  decisions  he  characterizes  as  being 
somewhat  "veiled  in  learned  obscurity."  That 
case  was  an  action  of  the  Attorney  General 
praying  writs  of  Injunction  to  restrain  the 
def«idants,  railroad  companies,  from  charg- 
big  fares  and  freight  rates  In  excess  of  the 
maximum  established  by  the  statute. 

It  was  the  contention  of  the  defendants 
there  that  "the  court  has  no  jurisdiction  to 
grant  the  Injunction  sought.  (1)  The  purpose 
of  the  suit  Is  to  enforce  by  injunction  a 
criminal  law  of  the  state.  There  Is  no  com- 
plahit  of  individual  or  special  injury,  but  the 
action  Is  based  wholly  on  the  violation  of  a 
pnblic  penal  statute  by  the  defendant,  and 
the  only  relief  asked  is  by  an  injunction  to 
prevent  such  violation.  By  the  general  prin- 
ciples of  equity  jurisprudence,  cliancery  has 
no  jnrlsdictlon  to  grant  an  injunction  for 
soch  a  purpose." 

The  same  contention  in  substance  Is  made 
here  except  that  the  law  violated  is  not 
lex  scripta,  but  lex  non  scripta,  and  that 
the  acts  charged,  as  we  have  here,  are  un- 
lawful both  In  a  civil  and  a  criminal  sense. 
kttier  pointing  out  that  the  almost  universal 


trend  of  authority,  both  in  this  country  and 
In  England,  Is  to  sustain  equitable  Jurisdic- 
tion In  case  of  private  wrong.  Judge  Ryan 
says:  "In  such  cases,  public  wrong  may  be 
considered  only  as  an  aggregation  of  private 
wrongs.  And,  the  jurisdiction  once  estab- 
lished to  enjoin  private  wrong,  In  each  case, 
at  the  suit  of  the  person  wronged,  it  is  al- 
most a  logical  necessity  to  admit  the  other 
branch  of  the  jurisdiction,  to  enjoin  at  the 
suit  of  the  state  such  a  general  wrong,  com- 
mon to  the  whole  public,  as  Interests  the 
state,  and  could  be  remedied  by  private  per- 
sons by  a  vast  multitude  of  suits  only,  bur- 
densome; to  each  and  impracticable  for  very 
number,  more  conveniently,  efTectlvely,  and 
properly  represented  by  the  Attorney  General 
as  parens  patrlte.  But  jurisdiction  of  in- 
formations of  this  nature  has  sometimes  been 
denied  here,  courts  of  equity  In  this  country, 
singularly  enough,  being  sometimes  more 
timid  to  control  corporate  power,  and  less 
willing  to  protect  the  public  against  cor- 
porate abuse,  than  the  £!ngllsh  chancery. 
In  both  branches  of  the  jurisdiction.  It  pro- 
ceeds as  for  quasi  nuisance;  and  It  Is  dif- 
ficult to  understand  why  the  jurisdiction 
should  be  asserted  as  to  private  nuisance 
and  denied  as  to  public  nuisance;  why  for 
the  same  cause  individuals  should  have  a 
remedy  denied  to  the  aggregate  of  individ- 
uals, called  the  public.  But,  as  we  remarked 
before,  in  this  regard  the  judicial  voice  in 
America  Is  less  certain  in  tone  than  In  Eng- 
land. We  should  be  willing  to  follow  the 
English  rule  In  this  state  unless  there  wefe  a 
preponderance  of  American  authority  against 
It  But  fortunately  we  find  this  wholesome 
jurisdiction  sustained  here  by  the  great 
weight  of  authority,  and,  with  modem  ex- 
perience, we  deem  It  only  a  question  of  time 
when  it  must  be  universally  asserted  and 
exercised." 

In  Bigelow  v.  Hartford  Bridge  Co.,  Storrs, 
J.,  said,  among  other  things:  "Indeed,  it  is 
upon  the  ground  of  particular  Injury  to  the 
plaintiff,  distinct  from  what  he  suffers  In 
common  with  the  rest  of  the  public,  that  all 
application  for  injunctions  against  what  is 
a  public  nuisance  are  sustained.  And  there 
is  no  good  reason  why,  apart  from  such 
special  injury,  relief  should  be  granted  in 
this  mode  at  the  instance  of  a  particular 
individual.  Courts  of  equity,  in  this  respect, 
proceed  on  the  principle  which  prevails  in 
courts  of  law  that  an  action  will  not  He  In 
respect  of  a  public  nuisance,  unless  the  plain- 
tiff has  sustained  a  particular  damage  from 
it,  and  one  not  common  to  the  public  gen- 
erally. To  preserve  and  enforce  the  rights 
of  i>er8ons  as  individuals,  and  not  as  mem- 
bers of  the  community  at  large,  Is  the  very 
object  of  all  suits,  both  at  law  and  in  equity. 
The  remedies  which  the  law  provides  in 
cases  where  the  rights  of  the  public  are  af- 
fected are  ample  and  appropriate;  and  to 
them  recourse  should  be  had  when  such 
rights  are  violated.    The  courts  of  equity  in 
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England  will  Indeed  sustain  Informations, 
not  by  Individuals,  but  at  the  suit  of  tbe 
Attorney  General  or  the  proper  crown  of- 
ficer for  the  purpose  of  abating  public  nui- 
sances and  what  are  termed  purprestures." 
14  Conn.  578.  "This  is  not  a  very  accurate 
statement  of  the  jurisdiction,  which  does  not 
go  to  abate,  but  to  restrain,  which  is  the 
very  ground  of  it,  as  distinct  from  legal 
remedies.  The  court  holds  the  Jurisdiction 
In  cases  of  private  nuisance  and  of  public 
nuisance  inflicting  particular  injury  at  the 
suit  of  an  individual,  and  questions  it  at 
the  suit  of  the  state.  It  is  not  easy  to  com- 
prehend why  the  remedy  should  avail  against 
the  less  evil,  and  not  against  the  greater; 
why  equity  should  Interpose  to  restrain  what 
affects  one  person  only  and  refuse  to  protect 
against  what  affects  all  persons;  in  the  case 
of  a  public  nuisance  at  tbe  suit  of  one  whom 
It  especially  aggrieves,  and  refuse  to  do  so 
for  the  public  whom  it  equally  aggrieves. 
The  reasou  assigned  signally  faUs,  for  rem- 
edies at  law  reach  private  as  well  as  pub- 
lic nuisances." 

It  Is  said  in  Wood  on  the  law  of  Nuisances, 
page  61:  "All  monopolies  were  regarded,  as 
nuisances  at  common  law  *  *  •  and  all 
persons  engaged  therein  are  punishable  as 
for  a  common  nuisance." 

Upon  this  ground  of  public  nuisance  was 
based  the  Judgment  of  the  court  tn  the  case 
of  Territory  v.  Long-Bell  Lumber  Co.,  22  Okl. 
890,  99  Pac.  911. 

It  should  be  remarked  that  there  was,  at 
the  institution  of  that  cause,  a  territorial 
act  providing  against  combinations  in  re- 
straint of  trade,  which  the  court  held  to  be 
in  force  In  the  state  of  Oklahoma.  But  such 
act,  like  all  such  acts,  was  but  a  reiteration 
of  the  common  law  upon  that  subject,  ex- 
cept that  the  statute,  as  is  common  in  such 
cases,  provided  penalties  alone  and  did  not 
provide  for  equitable  relief,  and  the  public 
ofBcer  who  instituted  the  suit  was  compelled 
to  rely  upon  the  common  law  to  sustain  his 
position  that  such .  acts  and  combinations 
constituted  a  common  nuisance,  and  as  such 
was  the  subject  of  injunctive  relief. 

The  deflnltlon  of  a  common  nuisance  was 
quoted  from  21  Am.  &  Eng.  Enc.  L.  683, 
as  follows:  "A  common  or  public  nuisance 
is  one  that  aifects  the  people  at  large  and  is 
a  violation  of  a  public  right,  either  by  a 
direct  encroachment  upon  public  property  or 
by  doing  some  act  which  tends  to  the  com- 
mon injury,  or  by  omitting  to  do,  in  the  dis- 
charge of  a  legal  duty,  that  which  the  com- 
mon good  requires.  It  does  not  necessarily 
mean  one  affecting  the  government  or  the 
whole  community  of  the  state;  it  Is  public 
if  It  affects  tbe  surrounding  community  gen- 
erally or  the  people  of  some  local  neighbor- 
hood, as,  for  instance,  the  inhabitants  of  a 
village.  Nor  Is  It  necessary  that  all  persons 
in  the  community,  or  in  fact  that  any  Individ- 
ual whatever,  should  be  actually  annoyed  or 
Injured,  but  It  is  sufficient  if  there  is  a  tend- 


ency to  the  annoyance  of  the  public  by  an 
Invasion  of  a  right  which  all  are  entitled  to 
exercise  if  they  see  fit." 

The  court  then  proceeds  to  say:  "It  will 
be  noted  that  the  petitions  allege  that  the 
defendants  have  become  members  of  a  pool, 
trust,  agreement,  combination,  and  under- 
standing with  each  other  to  regulate  and  fix 
the  price  of  lumber,  coal,  and  grain  and  to 
prevent  and  restrict  competition  in  the  sale 
thereof,  and  that,  by  virtue  of  being  thus 
federated  together,  have  so  controlled  all  the 
business  of  buying  and  selling  such  t^mmodl- 
ties  in  the  town  of  Kingfisher  as  to  create  a 
monopoly  for  their  benefit,  and,  by  charging 
unjust,  unreasonable,  exorbitant  prices  for 
these  commodities,  their  acts  have  been  and 
are  greatly  to  the  injury  of  the  people  of  the 
county  of  Kingfisher  and  the  territory  of 
Oklahoma;  that,  by  means  of  said  confedera- 
tion, combination,  and  monopoly,  they  are 
enabled  to  and  do  keep  other  persons  de- 
siring to  enter  said  business  from  doing  so, 
and  arbitrarily  fix  the  price  which  shall  be 
paid  for  such  commodities,  and  also  the 
price  at  which  they  shall  be  sold  to  consum- 
ers, and  that  they  have  thereby  completely 
excluded  competition  in  these  lines.  Wood 
on  Nuisances,  §  51,  says:  'All  monopolies 
were  regarded  as  nuisances  at  common  law;' 
they  have  received  the  condemnation  of  leg- 
islatures and  courts  from  the  earliest  times. 
Forestalling  and  engrossing  in  the  purctiase 
of  commodities  in  common  use  were, at  an 
early  date  condemned  by  the  English  Parlia- 
ment being  made  punishable  by  fine  and  ilu- 
prisonment,  and  courts  have  uniformly  de- 
nied to  parties  to  contracts  in  restraint  of 
trade  their  remedies  and  relief." 

It  will  be  seen  that  tbe  complaint  In  tbe 
case  at  bar  charges  the  defendants  with  an 
offense  much  more  aggravated  in  its  char- 
acter, and  vastly  more  general  in  tbe  scope 
of  its  operation  and  effect,  than  in  the  Okla- 
homa case.  The  right  of  the  public  in  this 
respect  is  there  clearly  and  with  great  force 
stated  as  follows:  "They  have  a  right  to 
have  the  current  of  their  business  affairs 
unobstructed  and  the  atmosphere  of  their 
dally  transactions  unpolluted  by  monopolis- 
tic organizations  destroying  that  free  and 
open  market  to  which  all  are  entitled.  TBe 
benefit  ot  a  free  and  oi>en  market,  unham- 
pered by  secret  combinations  with  the  power 
by  virtue  of  such  to  arbitrarily  fix  prices 
which  those  who  enter  it  shall  receive  and 
shall .  be  required  to  pay.  Is  one  of  the  most 
valuable  rights  which  organized  government 
offers  a  citizen,  and  it  is  a  right  not  only 
of  material  value  to  the  individual  member 
in  hiq  personal  capacity,  but  It  is  a  right 
which  he  is  entitled  to  enjoy  as  a  member 
of  the  community  in  which  he  lives  in  com- 
mon with  all  of  his  other  rights.  Any  in- 
vasion of  this  right  in  the  manner  Indicated 
by  these  suits  Is  an  Invasion  of  a  public 
right,  one  which  all  the  citizens  of  a  com- 
munity   should   be   permitted   to   «iJoy   by 
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reason  of  being  law-abiding  members  of  such 
commnnit?  and  loyal  citizens  of  the  state. 
That  combinations  such  as  are  here  proceed- 
ed against  are  Invasions  of  this  public  right 
and  of  the  interests  of  the  public;  and  that 
such  acts  are  so  recognized  is  declared  by 
numerous  authorities." 

The  case  of  People  ▼.  Aachen  &  Munich 
Fire  Ins.  Co.,  126  111.  App.  636,  was  an  ac- 
tion to  enjoin  more  than  100  fire  insurance 
companies  from  enforcing  a  conspiracy  and 
agreement  to  increase  the  rates  of  Insurance 
in  that  state.  In  that  case  it  was  specifical- 
ly* xurged  (1)  "It  is  the  province  of  the  legis- 
lative department,  and  not  of  the  judicial, 
to  prescribe  the  public  policy  of  the  state  as 
to  various  kinds  of  alleged  combinations. 
The  General  Assembly  has  designated  at 
Tarious  times  (see  statutes)  what  combina- 
tions  or  agreements  are  expressly  prohibited 
in  Illinois,  and  the  courts  may  not  add  another 
class  of  agreements  or  any  other  form  of 
agreement  In  the  same  class.  This  is  tanW 
mount  to  legislation  by  the  courts."  In  an- 
swer to  this,  and  after  reciting  the  statute 
in  that  state  as  to  the  adoption  of  the  com- 
mon law,  of  which  our  own  statute  heretofore 
set  oat  is  a  copy,  the  court  said:  "While  it 
Is  true  that  it  is  not  the  province  of  the 
judicial  department  ttf  prescribe  the  public 
policy  of  the  state,  It  is  its  duty  to  scan  the 
law  of  the  state,  common  as  well  as  statu- 
tory, and  to  find  the  public  policy  therein, 
and  to  declare  it  as  found.  Broadly  stated, 
whatever  is  violative  of  the  law  and  inju- 
rious to  the  interest  of  the  public  is  opposed 
to  public  policy,  and  whatever  Is  violative 
of  the  law  affecting  the  public  Interest  is 
presumed  to  be  injurious  to  the  interest  of 
the  public." 

It  has  been  asserted  that  cases  Involving 
fire  insurance  rates  are  not  applicable  to 
this  discussion  because  of  the  quasi  public 
character  of  these  corporations,  but  in  that 
case  exactly  the  opposite  was  urged  and  it 
was  there  contended:  "3.  Contracts  of  Insur- 
ance are  not  affected  with  a  public  interest. 
Insurance  companies  are  not  public  utility 
corporations,  and  the  public,  as  a  matter  of 
right,  are  not  entitled  to  insurance  contracts 
from  these  appellees,  and  the  bill  does  not 
claim  or  allege  that  the  public  is  so  entitled. 
No  special  franchise  from  the  state  is  neces- 
sary to  enable  any  one  to  engage  in  the 
insurance  business.  Any  Individual  may  en- 
gage in  it,  and  so  may  any  corporation  whose 
charter  powers  allow  it."  But  the  court  in 
answer  to  this  says:  "In  North  American 
Ins.  Co.  v.  Yates,  214  111.  272,  73  N.  E.423,  It 
Is  held  that  the  business  of  Insurance  is  a 
public  necessity  and  is  stamped  with  a  pub- 
lic interest." 

It  was'  farther  held  in  that  case  that  an 
Injunction  may  issue  at  the  instance  of  the 
Attorney  General,  to  restrain  combinations 
In  restraint  of  trade,  which  tend  injuriously 
to  affect  the  public  interest. 

[11]  Counsel    for    appellants   cite    section 


3924,  R.  S.  of  1908,  permitting  the  combina- 
tion of  employes  for  lawful  purposes,  and 
present  the  somewhat  startling  contention 
that  "thus  our  Legislature  has  expressed 
Itself  in  favor  of  combinations." 

But  that  statute  expressly  limits  such 
combinations  to  lawful  purposes  and  particu- 
larly mentions  some  of  the  unlawful  pur- 
poses for  which  such  combinations  may  not 
be  permitted,  among  which  are  "financial 
Injury,"  "preventing  or  intimidating  any  other 
person  from  continuing  in  such  employment 
as  he  may  see  fit,"  or  "the  boycott,"  all  of 
which  unlawful  acts  may  well  be  considered 
as  within  the  allegations  of  the  complaint 
in  the  case  at  bar. 

[12]  But,  even  though  that  statute  is  capa- 
ble of  the  construction  appellants  so  seek  to 
place  upon  it,  then  and  In  that  case  the  stat- 
ute is  void,  for  it  Is  clearly  beyond  the  pow- 
er of  the  Legislature  to  grant  the  right  of  a 
combination,  such  as  is  charged  in  the  com- 
plaint here. 

For  the  right  of  freedom  of  trade  belong- 
ing to  every  citizen,  and  the  freedom  from 
oppression  by  monopoly,  is  such  an  Inherent 
and  constitutional  right  that  It  may  not  only 
be  protected  by  the  courts,  but  It  is  not  with- 
in the  power  of  a  Legislature  to  deny  It  It 
was  said  by  Mr.  Justice  Bradley  in  Butch- 
ers' Union  Co.  v.  Crescent  City  Co.,  Ill  U. 
S.  746,  4  Sup.  Ct.  652.  28  L.  Ed.  585: 
"But  this  concession  does  not  in  the  slightest 
degree  affect  the  proposition  which  I  deem  a 
fundamental  one  that  the  ordinary  pursuits 
of  life,  forming  the  large  mass  of  industri- 
al avocations,  are  and  ought  to  be  free  and 
open  to  all,  subject  only  to  such  general  reg- 
ulation, applying  equally  to  all,  as  the  gen- 
eral good  may  demand;  and  the  grant  to 
a  favored  few  of  a  monopoly  in  any  of  these 
common  callings  Is  necessarily  an  outrage 
upon  the  liberty  of  the  citizen  as  exhibited 
in  one  of  its  most  Important  aspects,  the  lib- 
erty of  pursuit.  But  why  is  such  a  grant 
beyond  the  legislative  power  and  contrary 
to  the  Constitution?  The  fourteenth  amend- 
ment of  the  Constitution,  ^fter  declaring 
that  all  persons  born  or  naturalized  In  the 
United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States 
and  of  the  state  wherein  they  reside,  goes 
on  to  declare  that  'no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law;  nor  deny  to  any  per- 
son within  its  Jurisdiction  the  equal  protec- 
tion of  the  law.'  I  hold  that  a  legislative 
grant,  such  as  that  given  to  the  appellees  in 
this  case,  is  an  Infringement  of  each  of  these 
prohibitions.  It  abridges  the  privileges  of 
citizens  of  the  United  States,  it  deprives 
them  of  a  portion  of  their  liberty  and  prop- 
erty without  due  process  of  law,  and  it  de- 
nies to  them  the  equal  protection  of  the  laws. 
*    •    •    In  my  opinion,  therefore,  the  law 
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which  created  the  monopoly  in  question  did 
abridge  the  privilege  of  all  other  citizens, 
when  it  gave  to  the  appellees  the  sole  power 
-to  have  and  maintain  stock  landings  and 
slaughterhouses  wltliln  the  territory  named, 
because  these  are  among  those  ordinary  pur- 
suits and  callings  which  every  citizen  has  a 
right  to  follow  if  he  will,  subject,  of  course, 
to  regulations  equally  open  to  all. 

"But  if  it  does  not  abridge  the  privileges 
and  Immunities  of  a  citizen  of  the  United 
States  to  prohibit  him  from  pursuing  bis 
chosen  calling,  and  giving  to  others  the  ex- 
clusive right  of  pursuing  it,  it  certainly  does 
deprive  him,  to  a  certain  extent,  of  his  lib- 
erty; for  it  takes  from  him  the  freedom  of 
adopting  and  following  the  pursuit  which  he 
prefers,  which,  as  already  intimated,  Is  a 
material  part  of  the  liberty  of  the  citizen. 
And  if  a  man's  right  to  his  calling  is  prop- 
erty, as  many  maintain,  then  those  who  had 
already  adopted  the  prohibited  pursuits  in 
New  Orleans  were  deprived,  by  the  law  in 
question,  of  their  property,  as  well  as  their 
liberty,  without  due  process  of  law.  But 
stlU  more  apparent  is  the  violation  by  this 
monopoly  law  of  the  last  clause  of  the  sec- 
tion: 'No  state  shall  deny  to  any  person 
the  equal  protection  of  the  laws.'  If  it  Is 
not  a  denial  of  the  equal  protection  of  the 
laws  to  grant  to  one  man  or  set  of  men  the 
privilege  of  following  an  ordinary  calling 
In  a  large  community,  and  to  deny  It  to  all 
others.  It  is  difficult  to  understand  what 
would  come  within  the  constitutional  prohi- 
bition. Monopolies  are  the  bane  of  our  body 
politic  at  the  present  day.  In  the  eager  pur- 
suit of  gain,  they  are  sought  In  every  direc- 
tion. They  exhibit  themselves  in  corners  In 
the  stock  market,  and  produce  market,  and 
in  many  other  ways.  If,  by  legislative  en- 
actment, they  can  be  carried  into  the  com- 
mon avocations  and  callings  of  life,  so  as 
to  cut  off  the  right  of  the  citizen  to  choose 
his  avocation,  the  right  to  earn  his  bread  by 
the  trade  which  he  has  learned,  and  if  there 
is  no  constitutional  means  of  putting  a  check 
to  such  enormity,  I  can  only  say  that  It  is 
time  the  Constitution  was  still  further 
amended.  In  my  judgment,  the  present  Con- 
stitution is  amply  sufficient  for  the  protec- 
tion of  the  people,  if  it  is  fairly  Interpreted 
and'  faithfully  enforced." 

And  Mr.  Justice  Field  concurring  in  the 
same  opinion,  speaking  of  the  inalienable 
rights  of  citizens  as  expressed  in  the  Dec- 
laration of  Independence,  and  as  therein  of 
the  spirit  and  genius  of  the  government, 
said:  "Among  these  Inalienable  rights,  as 
proclaimed  in  that  great  document,  is  the 
right  of  men  to  pursue  their  happiness,  which 
is  meant  the  right  to  pursue  any  lawful  busi- 
ness or  vocation,  in  any  manner  not  lnc<«»- 
slstent  with  the  equal  rights  of  others,  which 
may  Increase  their  prosperity  or  develop 
their  faculties,  so  as  to  give  to  them  their 
highest  enjoyment.  The  common  btisiuess 
and  callings  of  life,  the  ordinary  trades  and 


pursuits,  which  are  innocuous  in  themselves 
and  have  been  followed  In  all  communities 
from  time  immemorial,  must  therefore  be 
free  in  this  country  to  all  alike  upon  the 
same  conditions.  The  right  to  pursue  them, 
without  let  or  hindrance,  except  that  which 
is  applied  to  all  persons  of  the  same  age, 
sex,  and  condition,  is  a  distinguishing  priv- 
ilege of  citizens  of  the  United  States  and  an 
essential  element  of  that  freedom  which  tbey 
claim  as  their  birthright." 

He  then  proceeds  to  quote  from  Adam 
Smith's  Wealth  of  Nations,  bk.  1,  c.  10:  "The 
property  which  every  man  has  In  his  own 
labor,  as  it  is  the  original  foundation  of  all 
other  property,  so  it  is  the  most  sacred  and 
inviolable.  The  patrimony  of  the  poor  man 
lies  in  the  strength  and  dexterity  of  his 
own  hands,  and  to  hinder  his  employing  this 
strength  and  dexterity  la  what  manner  he 
thinks  proper,  without  injury  to  his  neigh- 
bor, is  a  plain  violation  of  this  most  sacred 
property.  It  Is  a  manifest  encroachment 
upon  the  just  lit)erty  both  of  the  workman 
and  of  those  who  might  be  disposed  to  em- 
ploy him.  As  It  binders  the  one  from  work- 
ing at  what  he  thinks  proper,  so  it  hinders 
the  others  from  employing  whom  they  think 
proper." 

That  great  jurist  then  declared  that:  "In 
this  country  It  has  seldom  been  held,  and 
never  in  so  odious  a  form  as  is  here  claimed, 
that  an  entire  trade  and  business  could  be 
taken  from  citizens  and  vested  in  a  single 
corporation.  Such  legislation  has  been  re- 
garded everywhere  else  as  inconsistent  with 
civil  liberty.  That  exists  only  where  every 
individual  has  the  power  to  pursue  his  own 
happiness  according  to  his  own  views,  un- 
restrained except  by  equal,  just,  and  impar- 
tial laws.  The  act  of  Louisiana  compelled 
more  than  a  thousand  persons  to  abandon 
their  regular  business  and  to  surrender  it  to 
a  corporation  to  which  was  given  an  exclu- 
sive right  to  pursue  It  for  25  years.  What 
was  lawful  to  these  thousand  persons,  the 
day  before  the  law  took  effect,  was  unlaw- 
ful the  day  afterwards.  With  what  intense 
indignation  would  a  law  be  regarded  that 
should,  in  like  manner,  turn  over  the  com- 
mon trades  of  the  community  to  a  single 
corporation.  I  cannot  believe  that  what  Is 
termed  in  the  Declaration  of  Independence 
a  God-given  and  an  inalienable  right  can  be 
thus  ruthlessly  taken  from  the  citizen,  or 
that  there  can  be  any  abridgment  of  that 
right  except  by  regulations  alike  atFecting 
all  persons  of  tbe  same  age,  sex,  and  condi- 
tion. It  cannot  be  that  a  state  may  limit 
to  a  specified  number  of  its  people  the  right 
to  practice  law,  the  right  to  practice  medi- 
cine, the  right  to  preach  the  gospel,  the  right 
to  till  the  soil,  or  to  pursue  particular  busi- 
ness or  trades,  and  thus  parcel  out  to  dif- 
ferent parties  the  various  vocations  and  call- 
ings of  life.  The  first  section  of  the  four- 
teenth amendment  was,  among  others  things, 
designed  to  prevent  all  discriminating  legis- 
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lation  for  the  benefit  of  some  to  the  dispar- 
agement of  others,  and  when  rightly  enforc- 
ed as  other  prohibitions  upon  the  state,  not 
by  legislation  of  a  penal  nature  but  through 
the  courts,  no  one  will  complain." 

Who  will  say  then  that  a  right  so  inher- 
ent and  sacred  that  it  cannot  be  taken  away 
nor  abridged  by  legislative  act,  and  a  wrong 
so  grievoas  tlwt  it  cannot  be  tolerated  by 
legislative  will,  may  not  be  protected  In  the 
first  instance  and  prevented  in  case  of  the 
latter  by  a  court  of  equity  in  a  country  like 
ours.  Who  will  say  in  sound  reason  that 
courts  are  so  impotent  and  powerless.  Yet 
these  very  things  are  charged  against  the 
appellants  in  this  case  as  existing  and  as  to 
continue  to  exist  by  reason  of  their  agree- 
ment and  conspiracy,  and  we  are  asked  to 
condnde  that  the  law  will  permit  them  to 
continue  to  exist  regardless  of  private  right 
and  the  public  interest,  so  long  as  the  con- 
spirators may  be  able  to  agree  among  them- 
selves. 

It  should  be  recalled  that  if  we  are 
correct  in  our  conclusion  that  the  acts 
charged  in  the  complaint  and  admitted  by 
the  demurrer  are  unlawful  In  the  sense  of 
constituting  a  public  wrong,  and  as  against 
the  public  interest,  then  under  our  con- 
spiracy statute  these  acts  are  made  a  crime 
and  punishable  as  such. 

In  the  Morris  Bun  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  173,  8  Am.  Rep.  159,  decided 
as  early  as  1872,  and  before  there  were  any 
so-called  anti-trust  statutes  In  this  country, 
a  combination  and  conspiracy  in  restraint  of 
trade  in  coal  was  then  held  to  be  unlawful 
and  even  criminal.  While  this  was  an  action 
in  debt  and  in  which  the  parties  to  the 
agreement  only  were  involved  in  the  suit, 
yet  the  reasoning  of  the  court  in  that  case 
seems  applicable  in  this.  The  court  sayp: 
"The  effects  produced  on  the  public  inter- 
ests lead  to  the  consideration  of  another 
feature  of  great  weight  in  determining  the 
illegality  of  the  contract,  to  wit,  the  com- 
bination resorted  to  by  these  five  companies. 
Singly,  each  might  have  suspended  deliveries 
and  sales  of  coal  to  suit  its  own  Interests, 
and  might  have  raised  tt^e  price,  even  though 
this  might  have  been  detrimental  to  the  pub- 
lic interest.  There  Is  a  certain  freedom 
which  must  be  allowed  to  every  one  In  the 
management  of  his  own  affairs.  When  com- 
petition Is  left  free.  Individual  error  or  folly 
will  generally  find  a  correction  in  the  con- 
duct of  others.  But  here  Is  a  combination 
of  all  the  companies  operating  in  the  Bloss- 
bnrg  and  Barclay  mining  regions,  and  con- 
trolling their  entire  productions.  They  have 
combined  together  to  govern  the  supply  and 
the  price  of  coal  in  all  markets  from  the 
Hudson  to  the  Mississippi  rivers,  and  from 
Pennsylvania  to  the  Lakes.  This  combina- 
tion has  a  power  In  its  confederate  form 
which  no  Individual  action  can  confer.  The 
public  Interest  must  succumb  to  it,  for  It 
has  left  no  competition  free  °to  correct  its  I 


baleful  influence.  When  the  supply  of  coal 
is  suspended,  the  demand  for  it  becomes 
importunate  and  prices  must  rise.  Or,  if 
the  supply  goes  forward,  the  price  fixed  by 
the  confederates  must  accompany  it  The 
domestic  hearth,  the  furnaces  of  the  iron 
master,  and  the  fires  of  the  manufacturer, 
all  feel  the  restraint,  while  nmny  dependent 
hands  are  paralyzed,  and  hungry  mouths 
are  stinted.  The  Influence  of  a  lack  of  8Ui>- 
ply  or  a  rise  in  the  price  of  an  article  of 
such  prime  necessity  cannot  be  measured. 
It  permeates  the  entire  mass  of  community, 
and  leaves  few  of  its  memt>ers  untouched 
by  its  withering  blight.  Such  a  combina- 
tion is  more  than  a  contract;  it  is  an  of- 
fense. 'I  take  it,'  said  Gibson,  J.,  'a  com- 
bination Is  criminal  whenever  the  act  to 
be  done  has  a  necessary  tendency  to  prej- 
udice the  public  or  to  oppress  individuals, 
by  unjustly  subjecting  them  to  the  power 
of  the  confederate,  and  giving  effect  to  the 
purpose  of  the  latter,  whether  of  extortion 
or  of  mischief.'  Commonwealth  v.  Carlisle, 
Brightly  N.  P.  40.  In  all  such  combinations 
where  the  purpose  is  injurious  or  unlawful, 
the  gist  of  the  offense  is  the  conspiracy." 

People  V.  Sheldon  et  al.,  139  N.  Y.  251, 
34  N.  E.  785,  23  L.  R.  A.  221,  36  Am.  St.  Rep. 
690,  was  a  criminal  prosecution  for  con- 
spiracy in  restraint  of  trade  in  the  case 
of  dealers  In  coal  wherein  the  conviction 
was  sustained  under  a  conspiracy  statute  not 
so  broad  in  its  terms  as  that  in  this  state, 
an0  the  court  held:  "That  the  offense  of 
conspiracy  was  complete  at  common  law 
on  proof  of  unlawful  agreement.  3  Ch.  Cur. 
Laws,  142 ;  Ray  v.  O'Connell,  11  Clk.  &  Fin. 
155.  •  •  ♦  A  combination  between  In- 
dependent dealers  to  prevent  competition  be- 
tween themselves  in  the  sale  of  an  article 
of  prime  necessity  Is,  in  the  contemplation 
of  law,  an  act  inimical  to  trade  or  commerce, 
without  regard  to  what  may  be  done  under 
and  in  pursuance  of  it,  and  although  the 
object  of  such  combination  was  merely  the 
due  protection  of  the  parties  against  ruinous 
rivalry,  and  no  attempt  was  made  to  charge 
undue  or  excessive  prices,  where  It  appears 
that  the  parties  acted  under  the  agreement 
an  Indictment  for  conspiracy  is  sustainable." 

The  Supreme  Court  of  Georgia  In  Brown 
&  Allen  et  al.  v.  Jacobs  Pharmacy  Co.,  115 
Ga.  420,  41  S.  E.  553,  57  L.  R.  A.  547,  90 
Am.  St.  Rep.  126,  a  very  well  considered 
case,  and  containing  an  extensive  review  of 
the  authorities  upon  the  question  at  issue 
here,  including  very  many  cited  by  counsel 
for  the  appellants  and  appellees  in  this  case, 
reaches  the  same  conclusion  as  the  Court 
of  Errors  and  Appeals  of  New  Jersey  In  Fire- 
mans'  Ins.  Co.,  supra.  This  case  Involved 
a  combination  of  dru^sts,  and  the  court 
holds  that  at  the  common  law:  "A  com- 
bination of  mercantile  dealers  to  compel  an- 
other dealing  in  similar  goods  to  sell  at 
prices  fixed  by  It,  or,  upon  his  refusal  so 
to  do,  to  prevent  those  of  whom  its  members 
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are  purcbaslng  customers  from  selling  goods 
to  him,  is,  upon  general  legal  principles,  con- 
trary to  public  policy  and  void;  and  the 
members  of  such  a  combination  may,  col- 
lectively or  individually,  be,  by  appropriate 
injunction,  restrained  from  carrying  into  ef- 
fect such  purpose  as  that  Indicated  above." 

The  evils  of  a  monopoly  In  the  articles 
of  food  are  well  and  clearly  stated  in  the 
case  (State  ex  rel.  v.  Armour  Paclcing  Co., 
173  Mo.  356,  73  S.  W.  645,  61  I*  R.  A.  464, 
96  Am.  St.  Rep.  615),  as  follows:  "Pools, 
trusts,  and  conspiracies  to  fix  and  maintain 
the  prices  of  the  necessaries  of  life  strilte 
at  the  foundations  of  government;  instill 
a  destructive  poison  into  the  life  of  the 
body  politic;  wither  the  energies  of  com- 
petitors; blight  Individual  Investments  in 
legitimate  business;  drive  small  and  honest 
dealers  out  of  business  for  themselves,  and 
make  them  mere  'hewers  of  wood  and  draw- 
ers of  water'  for  the  trust;  raise  the  cost 
of  living  and  lower  the  price  of  wages ;  take 
from  the  average  American  freeman  the 
ability  to  supply  his  family  with  necessary 
and  wholesome  food;  force  the  boys  away 
from  school  and  into  the  various  branches 
of  trade  and  labor,  and  the  girls  into  work- 
shops and  other  avenues  of  business  and 
make  them  bread  winners  while  they  are 
yet  almost  infants,  because  the  head  of  the 
house  cannot  earn  enough  to  feed  and  clothe 
them.  The  wisdom  and  experience  of  all 
ages  and  all  peoples  have  demonstrated  the 
necessity  for  laws  against  such  combinations 
and  for  the  rigid  enforcement  of  them." 

From  this  examination  and  review  of  the 
authorities  cited  and  from  the  authorities 
in  such  cases  cited  and  relied  on,  it  would 
seem  that  the  conclusion  is  clearly  and 
overwhelmingly  supported  that  at  the  com- 
mon law  conspiracies  and  comblnatians  of 
the  character  of  the  case  at  bar  are  unlaw- 
ful, and  unlawful  In  the  sense  that  they 
roay  be  restrained  In  a  court  of  equity  at 
the  suit  of  the  Attorney  General  on  behalf 
of  the  people,  and  that  the  conspirators  are 
subject  to  criminal  Indictment  And  this 
without  the  aid  of  a  so-called  anti-trust 
statute,  for  these  are  but  a  reiteration  of 
the  common  law  upon  that  subjefct. 

"It  must  be  borne  in  mind  that  no  new 
offense  is  created,  and,  being  declaratory  of 
the  common  law,  no  doubtful  question  arises, 
such  as  might  be  the  case  of  a  statute  which 
la  a  marked  innovation,  and  this  is  a  potent 
factor  In  determining  whether  the  punish- 
ment imposed  is  of  such  character  as  to  be 
subject  to  the  inference  of  being  enacted  with 
a  view  to  deter  those  affected  from  invoking 
the  jurisdiction  of  the  courts.  Rather  It  be- 
longs to  that  class  of  cases  where  the  penal- 
ties imposed  for  infractions  of  the  long-recog- 
nized law  may  be  imposed  as  deterrents, 
and  for  the  public  good,  by  reason  of  their 
severity.  Allen  v.  Flood,  A.  C.  1898,  1,  131; 
Bishop,  Criminal  Law,  $  210;  Knight  &  Juli- 


son  Co.  T.  Miller  [172  Ind.  27]  87  N.  E.  823 
[18  Ann.  Cas.  1146]." 

[13, 14]  We  come  now  to  the  objection 
raised  by  appellants  in  their  motion  to  dis- 
miss the  complaint  upon  the  ground  that 
the  Attorney  General  has  no  authority  or 
power  to  institute  or  prosecute  such  an  ac- 
tion in  the  name  of  or  on  lielialf  of  the 
people  of  the  state. 

It  will  have  been  observed  from  a  con- 
sideration of  the  cases  above  that  in  many 
of  them  the  Attorney  General  has  so  ap- 
peared and  prosecuted  cases  of  this  charac- 
ter, In  the  nature  of  information  and  appli- 
cation for  injunction,  and  in  states  with 
Constitutions  and  statutes  in  that  respect 
similar  to  our  own. 

The  Constitution  provides  (section  1,  art. 
4):  "The  executive  department  shall  con- 
sist of  a  Ciovernor,  •  •  •  Attorney  Gen- 
eral, etc.,  •  •  •  and  they  shall  perform 
such  duties  as  are  prescribed  by  this  Con- 
stitution or  by-law." 

Section  6186,  R.  S.  1908,  in  pursuance  of 
this  constitutional  provision  provides:  "The 
Attorney  General  shall  attend  in  person  at 
the  seat  of  government  during  the  session 
of  the  General  Assembly  and  the  Supreme 
C!ourt,  and  shall  appear  for  the  state,  pros- 
ecute and  defend  all  actions  and  proceed- 
ings, civil  and  criminal,  in  which  the  state 
shall  be  a  party  or  interested,  when  required 
to  do  so  by  the  Governor  or  General  As- 
sembly, and  shall  prosecute  and  defend  for 
the  state  all  causes  in  the  Supreme  Court 
in  which  the  state  Is  a  party  or  interested." 

It  Is  alleged  in  the  information:  "Comes 
now  the  plaintiff,  the  people  of  the  state 
of  Colorado,  by  WIlHam  H.  Dickson,  attorney 
general  of  said  state,  who,  having  been  first 
rfequired  by  the  (Jovernor  of  Colorado,  to 
prosecute  this  action,"  etc.  It  seems  quite 
clear  that  under  this  state  of  the  law  and 
fact  that  the  Attorney  General  was  thus 
clothed  with  sufficient  authority  to  institute 
the  proceeding.  But  If  not,  then  there  can 
be  no  doubt  that  he  Is  so  authorized  under 
the  common  law  as  judicially  determined 
In  this  country. 

In  Hunt  V.  Chicago  &  Dummy  R.  Ck>.,  20 
Bradw.  (111.)  after  reciting  the  common-law 
powers  of  the  Attorney  General  together  with 
a  history  of  that  office,  both  In  England  and  in 
the  United  States,  at  page  288  it  is  said: 
"There  It  nothing  in  our  present  Constitution 
or  statutes  which  necessitates,  in  our  opinion, 
a  construction  which  would  exclude  the 
Attorney  General  from  the  exercise  of  com- 
mon-law power's  in  addition  to  those  con- 
ferred by  the  statute.  The  Constitution  au- 
thorizes him  to  perforin  such  duties  as  may 
be  prescribed  by  law.  It  is  said  that  the 
word  'prescribes'  can  properly  be"  held  to 
refer  only  to  the  statutory  law — the  lex 
scripta.  This,  plainly,  is  too  narrow  an  in- 
terpretation, of  the  word.  It  will  be  re- 
membered that  Blackstoue  defines  municipal 
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law  to  he  'a  rale  of  civil  action  prescribed 
by  the  Bupreme  power  of  the  state,  com- 
manding what  is  right,  and  prohibiting  what 
Is  wrong,  and  that  the  learned  author  there- 
upon proceeds  to  divide  the  law  as  thus  de- 
fined into  the  lex  scripta  and  the  lex  non 
scrlpta.  •  •  •  We  see,  then,  no  difficulty 
in  Interpreting  the  constitutional  provision 
that  the  Attorney  General  shall  perform  such 
duties  as  may  be  prescribed  by  law,  as  mean- 
ing that  he  shall  perform  such  duties  as 
shall  be  prescribed  by  any  law,  statutory  or 
otherwise,  by  which  the  duties  of  the  Attor- 
ney General,  as  that  officer  Is  knovra  to  oar 
Jurisprudence,  are  imposed  and  defined." 

But  our  ovni  Supreme  Court  has  decided 
the  precise  question  in  the  case  of  the  People 
T.  Tool,  35  Colo.  236,  88  Pac.  227,  6  L.  R.  A. 
(N.  S.)  S22,  117  Am.  St  Rep.  198,  where  it 
is  said:  "It  is  the  function  of  the  Attorney 
General  by  information  to  protect  the  rights 
of  the  public,  and,  in  so  doing,  he  has  the 
right  to  resort  to  the  more  lenient  remedy  of 
Injunction  to  prevent  wrongs  against  the  pub- 
lic rather  than  wait  until  after  their  com- 
mission, and  then  seek  to  punish  the  wrong- 
doers. The  bill  discloses  that  certain  of 
the  respondents  have  entered  into  a  con- 
spiracy to  commit  the  illegal  acts  charged. 
These  acts  will  affect  the  entire  state.  In- 
dividuals cannot  invoke  the  power  of  a  court 
of  equity  to  enjoin  these  acts,  but  the  state, 
In  its  sovereign  capacity  as  parens  patrlee, 
has  the  right  to  Invoke  the  power  of  a  court 
of  equity  to  protect  its  citizens  when  th6y 
are  Incompetent  to  act  for  themselves.  The 
state  is  not  bound  to  wait  until  the  object 
of  the  illegal  combination  is  effected  which 
will  deprive  the  people  of  their  liberties 
and  constitutional  rights,  but  may  bring  an 
action  at  once  to  prevent  its  consummation; 
and,  while  the  writ  of  injunction  may  not 
be  employed  to  suppress  a  crime,  as  such, 
yet  when  acts,  though  constituting  a  crime, 
win  interfere  with  the  liberties,  rights,  and 
privileges  of  citizens,  the  state  not  only  has 
the  right- to  enjoin  the  commission  of  such 
acts,  but  It  is  its  duty  to  do  so.  In  re  Debs, 
158  IT.  S.  564  [15  Sup.  Ct.  900, 39  L.  Ed.  1092] ; 
Attorney  General  v.  Railroad  Co.,  supra; 
State  v.  Houser  [122  Wis.  534]  100  N.  W. 
964;  General  v.  Blossom,  1  Wis.  317;  Col- 
umbian  Athletic  Oub  v.  State  [143  Ind.  98] 
40  N.  B.  914  [28  L.  R.  A.  727,  52  Am.  St. 
Rep.  407];  Louisville  N.  R.  Co.  v.  Common- 
wealth [97  Ky.  675]  31  S.  W.  476 ;'  Com- 
monwealth V.  McGovem  [116  Ky.  212,  75 
8.  W.  261]  66  L.  R.  A.  280;  People  v.  Truc- 
kee  Lumber  Co.,  116  Cal.  397  [48  Pac.  374, 
39  L.  R.  A.  681,  68  Am.  St.  Rep.  183] ;  In 
re  Court  of  Honor  [109  Wis.  625]  85  N.  W. 
497." 

[II]  Lastly,  In  support  of  the  demurrer  It 
Is  contended  that  the  district  court  had  no 
jurisdiction  of  the  cause  If  it  be  held  to 
be  pnblicl  juris,  and  the  Tool  Case  and  that 
of  People  T.  District  Court,  37  Colo.  443,  86 


Pac.  322,  are  cited  in  support  of  the  con- 
tention that  In  such  case  the  jurisdiction  is 
exclusively  with  the  Supreme  Court. 

It  is  not  contended  here,  nor  alleged  in 
the  information,  that  the  alleged  conspiracy 
is  by  all  the  wholesale  or  retail  dealers  of 
the  Etate,  nor  that  It  affects  all  the  people 
of  the  state.  Neither  does  it  involve  an  elec- 
tion wherein  all  the  people  are  affected.  In 
this  case,  also,  the  injury  is  personal  to  in- 
dividuals which  in  the  aggregate  give  it  the 
public  Interest  which  forms  the  basis  of  the 
right  of  action  in  the  form  herein  instituted, 
and  that,  upon  the  theory  that  It  avoids  a 
multiplicity  of  suits,  together  with  the  im- 
certalnty  in  ascertaining  the  precise  Injury 
to  each  individual.  This,  as  we  have  seen, 
constitutes  a  common-law  nuisance  and  con- 
spiracy in  restraint  of  trade  which  may, 
as  the  case  may  be,  affect  any  consider- 
able number  of  the  people,  as  a  city  or  town, 
and  is  not  public!  juris  in  the  sense  that 
it  must  affect  all  the  people,  or  the  govern- 
ment of  the  commonwealth,  or  the  liberties 
of  its  i>eople. 

And  the  court  continues  that  the  inter- 
position of  the  Supreme  Court  is  only  re- 
quired when  necessary  "to  preserve  the 
prerogatives  and  franchises  of  the  state  in 
its  sovereign  character;  this  court  judging 
of  the  contingency  in  each  case  for  Itself. 
For  all  else,  though  raising  a  question  pub- 
lid  juris,  ordinary  remedies  and  ordinary 
jurisdictions  are  adequate." 

We  understand  the  view  of  our  Supreme 
Court  to  be,  therefore,  that  it  will  assert 
its  exclusive  jurisdiction  when  necessary  to 
preserve  and  protect  the  sovereignty  and  to 
maintain,  unimpaired,  the  governmental  au- 
thority of  the  state;  but  that  over  ordi- 
nary matters,  although  they  may  in  a  sense 
be  publlcl  Juris  and  affect  very  closely  the 
interest  of  the  people  of  the  entire  state, 
or  of  a  large  part  of  the  state,  the  district 
courts  have  original  jurisdiction. 

See,  also,  the  language  of  the  Supreme 
Court  in  People  ex  rel.  v.  Rogers,  12  Colo. 
281,  20  Pac.  702,  where  it  is  said:  "Besides, 
the  case  qtay  be  one  publlcl  Juris,  yet  if 
the  court  is  satisfied  that  the  issues  can 
be  fully  determined,  and  the  rights  of  all 
persons  preserved  and  enforced  in  the  courts 
below,  if  may,  in  the  exercise  of  «  sound 
legal  discretion,  decline  to  assume  juris- 
diction." 

From  this  it  would  seem  clear  that  the 
Supreme  Court  of  this  state  has  at  no  time 
said,  or  intended  to  say,  that  It  would  as- 
sume exclusive  original  jurisdiction  in  cases 
of  the  character  of  the  one  at  bar,  in  con- 
travention of  the  rule  and  practice  in  every 
state  in  the  Union,  with  similar  constitution- 
al provisions. 

For  these  reasons,  the  judgment  of  the 
district  court  is  affirmed.  All  the  Judges 
concurring. 
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(18   Cal.    App.    UT) 

MITCHEMi  T.  BROWN.     (Civ.  006.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Jan.  27,  1912.) 

1.  Adoption  (S  20*)  —  Status  of  Adopted 
Person 

Under  Civ.  Code,  §§  227-229,  declaring 
that  a  child  when  adopted  is  the  child  of  the 
adopting  parent,  and  that  the  natural  parents 
are  relieved  of  parental  duties,  an  adopting 
parent  is  legally  liable  for  the  support  and 
education  of  the  adopted  child,  and  he  may 
contract  with  the  natural  parents  to  support 
and  educate  the  child  for  a  compensation. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  $§  20-32;   Dec.  Dig.  {  20.*] 

2.  Tbial  (§  165*)— Motion  fob  Nonsuit- 
Question  of  Law. 

A  motion  for  nonsuit  presents  a  question 
of  law  only,  and  the  court  assuming  as  true 
the  evidence  sustaining  plaintiff's  case  must 
determine  whether  facts  essential  to  a  recov- 
ery are  established. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  373,  374;   Dec.  Dig.  §  165. »] 

3.  Tbial  (§  165* )— Motion  fob  Nonsuit— 
Pbescmptions. 

The  court,  on  motion  for  nonsuit  sub- 
mitted at  the  close  of  plaintiff's  case,  must 
consider  the  evidence  in  the  light  most  favor- 
able to  plaintiff,  and  where  the  evidence  is 
fairly  susceptible  of  two  constructions,  or  if 
either  of  several  inferences  may  reasonably  be 
made,  the  court  must  take  the  view  most  fa- 
vorable to  plaintiffj  and  contradictory  evidence, 
if  any,  must  be   disregarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  373,  374;   Dec.  Dig.  i  166.»] 

4.  EXECUTOBS   AND   Aduinistbatobs   ({  451*) 

—  Contbacts    fob    Suppobt    of    Adopted 

Child— Evidence. 

In  an  action  to  establish  a  claim  against 
a  decedent's  estate  in  favor  of  a  husband  for 
the  support  of  a  child  of  his  wife  by  a  former 
husband  after  decedent  had  adopted  the  child, 
evidence  held  to  sufficiently  show  a  contract, 
express  or  implied,  between  decedent  and 
plaintiff  for  the  support  of  the  child  to  pre- 
vent a  nonsuit  at  the  close  of  plaintiff's  case. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1877-1882; 
Dec.  Dig.  i  451.*] 

5.  Appeal  and  Ebbob  (J  876*)— Questions 
Reviewable— Nonsuit— Rulings  on  Evi- 
dence. 

Errors  in  rulings  on  evidence  may  not 
be  considered  on  appeal  from  an  order  deny- 
ing a  new  trial  after  granting  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3549-3550;  Dec.  Dig.  S 
876.»] 

6.  Payment  ({  70*)—Evidence— Admissibil- 
ity. 

In  an* action  to  establish  a  claim  against 
a  decedent's  estate  for  the  support  by  a  hus- 
band of  a  child  of  his  former  wife  after  the 
adoption  of  the  child  by  decedent,  evidence 
that  daring  the  time  the  support  was  furnished 
decedent  gave  to  the  wife  a  large  sum  of 
money  was  admissible  to  show  that  a  payment 
had  been  made  on  the  husband's  claim. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §S  203-218;   Dec.  Dig.  §  70.*] 

Appeal  from  Sujwrior  Court,  Marin  Coun- 
ty;   Thos.   J.  Lennon,   Judge. 

Action  by  Carl  A.  Mitchell  against  Wal- 
ter Elmer  Brown,  as  executor  of  Ellzabetb 
M.  Haffner,  deceased.     From  a  Judgment  of 


noosult  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Judgment  reversed 
and  order  den^'lng  new  trial  affirmed. 

F.  J.  Castelhun,  for  appellant.  Clinton 
G.  Dodge  (J.  M.  Inman,  of  counsel),  for  re- 
spondent. 

HART,  J.  On  the  16th  day  of  December. 
1909,  the  plaintiff  presented  to  the  defend- 
ant, as  the  executor  of  the  estate  of  Eliza- 
beth M.  Haffner,  deceased,  a  claim  for  the 
sum  of  $1,200  for  the  support,  maintenance, 
and  education  of  one  Alpliia  W.  Mitchell,  tbe 
minor  adopted  daughter  of  tbe  deceased,  for 
tbe  period  of  four  years  from  the  20tb  day 
of  September,  1005,  at  the  monthly  rate  of 
$25.  On  the  23d  day  of  December,  1900,  the 
defendant  rejected  said  claim,  and  thereup- 
on tbe  plaintiff  instituted  this  action  to  re- 
cover upon  tbe  same.  This  appeal  is  from 
the  Judgment  entered  upon  an  order  grant- 
ing a  nonsuit  on  the  motion  of  the  defendant 
and  from  tbe  order  denying  plaintiff  a  new 
trial. 

Tbe  facts  are,  briefly  these:  Daisy  Mitch- 
ell was  tbe  granddaughter  of  tbe  deceased 
and  the  mother  of  Alphla  W.  Mitchell  by 
her  first  husband,  Walter  MitchelL  Daisy 
Mitchel  was  divorced  from  Walter  Mitchell, 
and  thereafter  tbe  former  went  to  tbe  home 
of  tbe  deceased  and  there  lived  a  considera- 
ble portion  of  tbe  time  until  tbe  date  of  her 
marriage  to  plaintiff  (also  Mitchell  by  name), 
on  the  9th  day  of  September,  1905.  On  the 
28tb  day  of  March,  1905,  and  subsequently 
to  the  entry  of  tbe  decree  granting  Daisy 
Mitchell  a  divorce  from  her  first  husband, 
tbe  deceased,  by  legal  proceedings,  institut- 
ed in  tbe  Marin  county  superior  court  for 
that  pnrpose,  adopted  Alpbla  W.  Mitchell, 
who,  at  tliat  time,  was  not  quite  five  years 
of  age,  as  her  own  child.  The  latter  re- 
mained and  lived  with  deceased  until  the  In- 
termarriage of  her  natural  mother,  Daisy 
Mitchell,  with  tbe  plaintiff,  on  the  9th  day 
of  September,  1905,  at  which  time  she  left 
tbe  home  of  her  adopted  mother  and  took 
up  her  residence  with  her  natural  mother 
and  tbe  latter's  husband.  Tbe  circmnstances 
under  which  the  last-mentioned  event  oc- 
curred are  detailed  by  Daisy  Mitchell  as 
follows:  "At  tbe  time  of  my  marriage  (to 
plaintiff),  Mrs.  Haffner  was  living  in  Sausa- 
lito.  Alphia  was  there  from  the  time  of  her 
adoption  up  to  tbe  time  of  my  marriage.  I 
was  thefe  off  and  on.  On  tlie  evening  when 
I  expected  to  be  married,  I  was  packing  up 
my  things  to  ship  them  to  Mill  Valley.  Mrs. 
Haffner  said  she  didn't  know  wliat  slie 
was  going  to  do.  She  said  she  felt  that  she 
was  not  in  a  position  to  take  care  of  the 
girl;  that  she  was  getting  old  and  was  sick 
and  was  worried;  she  wanted  me  to  take 
her  with  me.  We  were  married  the  same 
evening  and  came  back  to  tbe  bouse.  Mrs. 
Haffner,  Mr.  Mitchell,  Alphla,  and  myself 
were  sitting  at  tbe  supper  table.    I  went  in 
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to  take  my  hat  When  I  came  out,  Mrs. 
Ilaffner  wanted  to  know  If  I  was  not  going 
to  take  Alphia  with  me.  She  said:  'I  can- 
not take  care  of  her  any  more.  I  am  getting 
old,  sick,  and  worried.  It  is  too  much  trou- 
ble for  me.  You  take  her.  I  wiil  make  it 
all  right  with  yon.'  Q.  What  did  she  say  to 
Mr.  Mitchell,  if  anything?  A.  She  said  for 
him  to  take  her  and  be  good  to  her.  Q. 
That  is  the  language?  A.  That  Is  the  lan- 
guage. She  said,  Take  her  and  l>e  good  to 
her.'  She  said,  'I  will  fix  It  aU  right  with 
yon.'  The  same  night  we  took  the  child 
with  TIB  to  our  home,  and  she  has  been  there 
ever  since.  I  clothed  her,  sewed  for  her,  did 
everything  that  was  to  be  done  for  a  child 
of  her  age,  sent  her  to  school,  bought  her 
books,  and  everything  like  that."  The  tes- 
timony of  Daisy  Mitchell  constituted  all  the 
eTldence  that  was  offered  and  received  on 
belmlf  of  plaintiff.  It  was  at  the  conclusion 
of  lier  testimony  tliat  the  court  granted  de- 
fendant's motion  for  a  nonsuit.  We  think 
that  the  order  granting  the  nonsuit  was  er- 
roneous and  that  the  judgment  must  there- 
fore be  reversed.  The  legality  of  the  pro- 
ceedings culminating  in  the  adoption  of  Al- 
phia Mitchell  by  the  deceased  is  not  ques- 
tioned here. 

[1]  The  legal  effect  of  the  proceedings  by 
which  Alphia  became  the  adopted  child  of  the 
deceased  was  to  disrobe  the  natural  parents 
of  all  parental  or  any  authority  over  the 
minor.  The  child,  by  virtue  of  those  pro- 
ceedings and  the  order  of  the  court  there- 
in, became,  in  all  respects,  legally  the  child 
of  the  deceased  (section  227,  Olv.  Code),  and 
from  the  time  of  the  adoption  thenceforward 
the  deceased  and  the  child  sustained  to- 
wards each  other  the  legal  relation  of  par- 
ent and  child,  and  had  all  the  rights  and 
were  subject  to  all  the  duties  of  tiiat  rela- 
tion. Olv.  Code,  {  228.  Furthermore,  the 
natural  parents  of  the  child,  from  the  time 
of  her  adoption,  were  relieved  of  all  paren- 
tal duties  towards,  and  all  responsibility  for, 
the  child,  and  as  before  stated,  can  legally 
exercise  no  right  over  her.  Glv.  Code,  I  229. 
It  follows,  from  the  foregoing  rules  of  the 
law  of  this  state,  that,  after  the  adoption 
of  a  minor  child  by  another,  the  parental 
obligations  of  the  natural  parents  to  such 
child  cease  to  exist,  and  that  the  former,  aft- 
er such  adoption,  are  no  more  legally  liable 
for  the  malnteaance,  support,  and  education 
of  the  child  than  a  perfect  stranger  would 
be.  And  it  furthermore  follows  that  an 
adopted  parent  may  contract  with  the  natu- 
ral parents  to  take  care  of,  support,  and  edu- 
cate the  adopted  child  for  compensation  as 
freely  and  legally  as  such  a  contract  could 
be  made  by  the  adopted  parent  with  a  stran- 
ger to  the  blood  of  such  child.  With  the 
law  as  thus  stated  in  view,  we  shall  pro- 
ceed to  consider  whether,  under  the  evidence, 
the  court  was  justified  in  making  the  order 
granting  the  nonsuit. 

[2J  That  a  motion  for  a  nonsuit  presents 


for  the  decision  of  the  court  to  which  it  Is 
addressed  a  question  of  law,  pure  and  sim- 
ple, is  a  proposition  so  well  settled  in  this 
state  that  it  might  well  be  regarded  as  a 
work  of  supererogation  to  cite  authorities 
in  its  support.  The  proposition  Is,  however, 
atflrmed  by  many  cases,  of  which  the  fol- 
lowing may  be  mentioned:  Felton  v.  Millard, 
81  Cal.  540,  21  Pac.  533,  22  Pac.  750;  Hlg- 
gins  V.  Ragsdale,  83  Cal.  219,  23  Pac.  316; 
Warren  v.  McGlU,  103  Cal.  153,  37  Pac.  144; 
ZUmer  v.  Gerlchten,  111  Cal.  73,  43  Pac.  408; 
Goldstone  v.  Merchants'  Ice  &  Cold  St  Co., 
123  Cal.  625,  66  Pac.  776;  Hanley  v.  Cal., 
etc.,  Co.,  127  CaL  232,  59  Pac.  577,  47  L.  R. 
A.  597;  Estate  of  Arnold,  147  Cal.  583,  82 
Pac.  252;  Estate  of  Welch,  6  Cal.  App.  45, 
91  Pac.  336;  Archibald's  Estate  v.  Matteson, 

5  Cal.  App.  441,  90  Pac.  723;  Non-ReflUable 
Bottle  Co.  V.  Robertson,  8  Cal.  App.  103,  96 
Pac.  324;  Bush  v.  Wood,  8  Cal.  App.  650, 
97  Pac.  709;  In  re  Daly's  Estate,  15  Cal. 
App.  329,  114  Pac.  787.    In  Goldstone  v.  Ice 

6  Cold  Storage  Co.,  supra.  It  Is  said:  "A 
nonsuit  should  be  denied  where  the  evidence 
and  the  presumptions  reasonably  arising 
therefrom  are  legally  sufficient  to  prove  the 
material  allegations  of  the  complaint"  "A 
nonsuit  should  be  denied,"  says  the  court 
in  Zilmer  v.  Gerlchten  supra,  "when  there 
is  any  evidence  to  sustain  plaintiff's  case, 
without  passing  upon  the  qnestloa  as  to  the 
sufficiency  of  such  evidence."  In  Hanley  v. 
Cal.,  etc.,  Co.,  supra,  the' court  said:  "This 
rule  must  be  applied  to  all  the  evidence  sub- 
mitted by  the  plaintiff."  In  Bush  v.  Wood, 
supra,  the  rule  is  thus  stated:  "It  is  clear 
that  It  makes  no  difference,  where  the  motion 
for  a  nonsuit  is  made  on  the  close  of  plaln- 
tifTs  case,  whether  the  court  itself  believes 
the  testimony  or  not  for,  as  is  obvious,  the 
material  facts  which  the  evidence  tends  to 
prove  must  be  assumed  to  l>e  true  for  the 
purpose  of  the  motion.  Just  the  same  as  the 
material  facts  alleged  tn  a  pleading  must 
be  so  treated  in  the  consideration  of  a  de- 
murrer to  such  pleading." 

Following  the  contention  of  counsel  for 
defendant  that,  if  the  evidence  showed  that 
the  services  of  which  the  claim  for  com-  . 
pensation  is  predicated  were  actually  per- 
formed by  the  plaintiff,  such  services  were 
disclosed  by  said  evidence  to  be  purely  gra- 
tuitous, the  court  granted  the  motion  for 
nonsuit  upon  the  ground  that  the  testimo- 
ny failed  to  establish  either  an  express  or 
Implied  contract  between  the  deceased  and 
the  plaintiff  for  the  care  and  support  of  the 
child. 

[3]  But  does  the  evidence,  considered,  as  it 
must  be  on  such  a  motion,  in  a  light  most 
favorable  to  the  plaintiff,  fall  to  disclose 
an  agreement?  In  answering  this  question, 
we  shall  confine  ourselves  to  a  consideration 
of  the  testimony  bearing  upon  the  actual  oc- 
currences attending  the  transaction  by  which 
plaintiff  took  the  custody  and  charge  of  the 
child,  and  will  not  consider  the  effect,  ordl- 
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narily,  In  legal  contemplation,  of  a  request 
by  one  to  another  that  the  latter  perform 
some  Berrlce  for  him  without  any  reference 
to  the  matter  of  compensation  for  snch  serv- 
ice. 

[4]  Mrs.  Daisy  Mitchell  testified  and  re- 
peatedly declared  that  Mrs.  Haftner  said, 
not  only  to  her  but  to  her  husband,  the  plain- 
tiff  herein,  "Take  her  and  be  good  to  her," 
referring  to  the  chUd;  "I  will  fix  it  all  right 
with  you,"  or,  "I  will  make  it  all  right  with 
you."  She  testified  that  on  the  very  day  on 
which  Mrs.  HafTner  thus  addressed  them  they 
took  the  child,  and  for  four  years  from  that 
time  they  "clothed  her,  sewed  for  her,  did 
everything  that  was  to  be  done  for  a  child 
of  her  age,  sent  her  to  school,  bought  ber 
books,  and  everything  like  that."  There  is 
nothing  so  vague  in  the  language  of  the  de- 
ceased, "I  will  make  (or  fix)  it  all  right  with 
you,"  as  to  make  it  doubtful  as  to  its  mean- 
ing. It  seems  to  us  that  but  one  meaning 
can  rationally  be  ascribed  to  that  language, 
and  that  Is  that,  if  the  plaintlfC  and  his  wife 
would  take  charge  of  and  provide  for  the 
child,  she  (deceased)  would  reasonably  com- 
pensate them  for  the  services  so  rendered. 
The  language  is  at  least  capable  of  that  In- 
terpretation, and  on  a  motion  of  this  charac- 
ter it  is  the  duty  of  the  court  to  which  such 
motion  Is  submitted  to  view  the  testimony 
most  favorably  to  the  plaintiff,  and  therefore 
to  so  construe  said  language.  As  is  said  In 
the  Estate  of  Arnold,  supra:  "Where  evi- 
dence is  fairly  susceptible  of  two  construc- 
tions, or  If  either  of  several  inferences  may 
reasonably  be  made,  the  court  must  take  the 
view  most  favorable  to  the  contestants" — or, 
as  here,  the  plaintiff. 

But  counsel  Insist  that  the  language  of  the 
deceased  above  quoted  was  addressed  to  Mrs. 
Mitchell  and  not  to  the  plaintiff.  We  do  not 
so  read  the  record.  On  page  18  of  the  tran- 
script, It  appears,  as  shown,  that  Mrs.  Mitch- 
ell was  asked  the  following  questions  and 
made  the  following  answers:  "Q.  What  did 
she  (meaning  deceased)  say  to  Mr.  Mitchell, 
If  anything?  A  She  said  for  him  to  take 
her  and  be  good  to  her.  Q.  That  is  the  lan- 
guage? A.  That  is  the  language.  She  said. 
Take  her  and  be  good  to  her.'  She  said,  'I 
will  fix  It  all  right  with  yon.'  "  The  answers 
thus  returned  were  to  questions  Bpeclflcally 
directed  to  the  ascertainment  of  what  de- 
ceased said  to  the  plaintiff  when  she  request- 
ed him  to  take  the  child.  That  witness  was 
thus  referring  to  the  language  addressed  by 
the  deceased  to  plalntlflC  on  the  subject,  we 
think,  can  admit  of  no  room  for  doubt. 

Emphasis  is  also  laid  upon  the  fact,  devel- 
oped on  the  cross-examination  of  Mrs.  Mitch- 
ell, that  the  deceased  gave  her  the  sum  of 
$1,100  after  ber  intermarriage  with  plain- 
tiff and  within  the  period  during  ivhlch  she 
had  the  custody  of  Alphia.  But  we  cannot 
see  that  that  fact  can  in  any  manner  or  de- 
gree support  the  order  granting  the  nonsuit. 
Assuming  that  that  circumstance,  on  the  tri- 


al on  the  merits,  might  properly  be  regarded 
as  contradictory  to  the  claim  declared  upon 
by  plaintiff,  stUl,  as  so  viewed,  it  cannot  be 
considered  on  a  motion  for  a  nonsuit  pre- 
sented on  the  close  of  plaintiff's  case.  "All 
the  evidence  in  favor  of  the  contestants 
(plalntltF)  must  be  taken  as  true,  and  if  con- 
tradictory evidence  ha*  been  given,  it  must 
be  disregarded"    E<8tate  of  Arnold,  supra. 

Moreover,  assuming  that  the  fact  was 
brought  out  for  the  purpose  of  disclosing 
that  the  plaintiff  and  his  wife  had  thus  been 
partly  or  fully  compensated  for  their  serv- 
ices in  caring  for  the  little  girl,  then  the  nat- 
ural' inference  therefrom,  which  it  would  be 
the  duty  of  the  court  to  draw  and  consider 
in  favor  of  plaintiff  on  the  motion,  is  that 
the  deceased  recognized  the  existence  of  an 
agreement  on  her  part — whether  exi)ress  or 
implied  Is  immaterial — to  reimburse  or  com- 
pensate either  the  plaintiff  or  bis  wife  or 
both  for  the  expenses  and  services  incident 
to  the  maintenance,  support,  and  education 
of  the  child.  In  this  view  of  the  testimony 
with  regard  to  the  $1,100,  the  case  of  plain- 
tiff would,  obviously,  be  materially  strength- 
ened and  would  render  more  apparent  the  er- 
ror of  the  order. 

Mrs.  Mitchell,  however,  explained  the  gift 
to  her  of  the  sum  of  money  named  as  fol- 
lows: That,  her  own  mother  (daughter  of 
deceased)  being  dead  at  the  time  of  the  death 
of  Mrs.  Haffner's  husband,  she,  after  the  let- 
ter's death,  relinquished  to  deceased  all  the 
right  to  and  Interest  in  the  estate  of  ber 
grandfather  to  which  her  mother,  as  heir  of 
the  last  named,  would  have  been  entitled  had 
she  been  living  at  the  time  of  the  death  of 
her  father,  and  that  in  consideration  of  such 
relinquishment  Mrs.  Haffner  gave  to  Mrs. 
Mitchell  the  said  sum  of  $1,100.  It  was,  of 
course,  the  duty  of  the  court,  on  the  motion, 
to  view  the  testimony  of  Mrs.  Mitchell  on 
this  point  most  favorably  to  the  plaintiff, 
and  therefore  to  that  end  to  accept  as  veri- 
ty, or  at  least  to  assume  as  true,  her  ex- 
planation of  the  reason  or  purpose  for  which 
that  money  was  given  her  by  the  deceased. 

Counsel  further  lay  much  stress  upon  the 
fact,  admitted  by  Mrs.  Mitchell,  that  neither 
she  nor  plaintiff  ever  made  any  demand  on 
the  deceased  during  her  lifetime  for  compen- 
sation for  taking  care  of  the  child.  Un- 
doubtedly tUat  fact,  not  satisfactorily  ex- 
plained, would  be  entitled  to  much  consid- 
eration and  perhaps  considerable  weight  In 
the  determination  of  the  issue  upon  Its  mer- 
its ;  but  upon  a  motion  for  a  nonsuit  it  Is  en- 
titled to  no  consideration  whatever  against 
the  right  of  the  plaintiff  to  have  the  cause 
determined  upon  its  merits. 

Nor  will  it  do  to  argue,  in  reply  to  our 
views  of  the  record  as  It  is  presented  here, 
that,  it  being  a  natural  or  moral  duty  resting 
on  plaintiff's  wife  to  care  for  the  child,  the 
court  was  therefore  justified  in  inferring 
from  that  proposition  that  the  services  of 
plaintiff   in    that  respect   were  gratnitoua. 
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There  can,  of  conrae,  be  no  doubt  that  the 
care  and  maintenance  of  a  minor  by  its  nat- 
nral  parents  under  any  circumstances  would 
be  a  most  humane  and  proper  thing  to  do, 
and,  where  necessary,  any  parent  made  -  of 
the  right  sort  of  material  would  do  so,  even 
If  the  law  did  not  place  that  duty  upon 
him.  But  we  are  here  dealing  with  legal 
obligations  and  duties.  The  natural  mother 
of  the  child,  as  we  have  seen,  lost  all  legal 
authority  over  and  was  relieved  from  aU  le- 
gal obligations  to  maintain  and  support  the 
child  Immediately  upon  the  latter'a  adop- 
tion by  the  deceased.  The  relation  of  par- 
ent and  child  between  Mrs.  Mitchell  and  Al- 
phia  legally  ceased  to  exist  upon  the  adop- 
tion, as  completely  as  If  that  relation  be- 
tween them  had  never  existed.  As  to  the 
plaintifT  himself,  the  adoption  having  taken 
place  prior  to  his  intermarriage  with  the 
natural  mother  of  the  child,  the  latter  never, 
at  any  time,  either  subsequently  to  or  (much 
less)  before  the  adoption,  bore  any  relation 
of  whatsoever  nature  to  him.  On  a  trial  on 
the  merits  of  the  controversy,  In  a  case  of 
this  character,  where  the  main  facts  adduced 
are  irreconcilably  contradictory,  the  fact  of 
the  natural  as  contradistinguished  from  the 
legal  duty  of  a  party  in  the  premises  might 
be  entitled  to  considerable  weight,  and,  In- 
deed, might  throw  the  scales  against  the 
claimant  or  plaintiff.  But  on  a  motion  for  a 
nonsuit,  submitted  on  the  close  of  plaintlCTs 
case.  It  is  the  duty  of  the  court  to  draw  all 
Inferences  that  are  deduclble  from  the  tes- 
timony In  view  of  the  legal  obligations,  du- 
ties, and  responsibilities  of  the  parties,  and 
not  In  view  of  what  one  of  the  parties  ought 
to  and  would  perhaps  naturally  do  under 
certain  circumstances. 

If  the  case  had  been  submitted  on  the  mer- 
its of  the  issue  upon  the  testimony  presented 
by  the  plaintiff,  we  doubt  not.  Judging  from 
the  ruling  on  the  motion,  that  the  court 
would  have  rendered  Judgment  for  the  de- 
fendant, in  which  case  it  is  very  probable 
that  the  action  of  the  court  would  stand  im- 
mone  from  disturbance  on  appeal,  so  far 
as  the  evidence  was  concerned.  And  we 
may  with  propriety  suggest  here  that.  If 
counsel  for  the  defendant  had  rested  their 
case  on  the  testimony  of  plaintiff  prior  to 
the  presentation  of  their  motion  for  a  non- 
suit, a  much  different  proposition  might  per- 
haps be  submitted  here  for  review.  Estate 
of  Morey,  147  Cal.  507,  82  Pac.  57.  It  Is  said 
in  that  case:  "But  with  regard  to  the  grant- 
ing of  a  motion  for  nonsuit  made  at  the  close 
of  the  evidence  for  plaintiff  and  defendant, 
the  role  seems  to  be  well  established  that 
the  trial  court  has  discretion,  and  that  it  is 
not  error  to  grant  the  motion  where,  upon  all 
the  evUence,  it  is  clear  that  if  the  Jury 
should  bring  In  a  verdict  against  the  defend- 
ant it  would  be  the  duty  of  the  court  to  set 
It  aside  and  order  a  new  trial" — citing  a 
number  of  cases.    Of  course,  the  rule  as  thus 


stated  does  not  mean  that  the  motion,  if 
made  after  both  parties  rest  their  case, 
should  be  granted  in  every  case  where  the 
trial  court  might  grant  a  new  trial  for  In- 
sufficiency of  evidence  for  plaintiff,  but  only 
that  the  court  may  do  so  In  very  clear  cases. 

But,  on  a  motion  for  a  nonsuit  on  the  close 
of  plaintiff's  case,  the  court  Is  compelled  to 
assume  the  truth  of  all  the  testimony  pro- 
duced by  plaintiff.  The  question  of  the  cred- 
ibility of  witnesses  or  the  weight  of  evidence 
cannot  under  such  circumstances  arise.  In 
fine,  as  we  have  in  effect  already  pointed  out, 
the  line  of  distinction  between  the  power  of 
the  court  when  considering  the  evidence  on 
a  motion  for  a  nonsuit  on  the  close  of  plain- . 
tiff's  case,  and  the  power  vested  In  it  when 
considering  the  evidence  niwn  the  merits,  Is 
that,  in  the  former  case,  a  pure  question  of 
law  is  submitted  for  the  court's  decision,  and 
there  is  therefore  no  discretion  in  the  court 
to  pass  upon  the  credibility  of  the  witnesses 
for  plaintiff  or  the  probative  value  of  the 
testimony  produced  by  plaintiff;  while,  In 
the  latter  case,  a  question  of  fact  Is  submit- 
ted to  the  court,  it  then  being  called  upon 
to  determine  whether  the  issue  has  been  es- 
tablished by  the  proofs,  and  the  court,  like  a 
Jury  where  the  issues  of  fact  are  so  tried, 
may  then  weigh  the  testimony  and  to  that  end 
pass  upon  the  credibility  of  the  witnesses, 
and,  finally,  conclusively  determine  the  truth 
as  to  the  ultimate  fact. 

The  defendant  in  this  action  did  not  rest 
hla  case  on  the  close  of  plaintiff's  case,  but, 
upon  the  conclusion  of  the  adduction  of  evi- 
dence by  the  plaintiff,  made  a  motion  for  a 
nonsuit.  Upon  this  motion,  under  such  dr- 
cumstances,  it  was  therefore,  as  we  have 
shown,  imperatively  incumbent  on  the  court 
to  view  plaintiff's  testimony  in  the  light  of 
a  truthful  narration  of  the  facts,  consider- 
ing. Indeed,  as  facts  proved,  "every  favor- 
able Inference  deduclble,  and  every  favor- 
able presumption  arising,  from  the  evidence 
so  produced,"  and  to  disregard  all  contra- 
dictory evidence  or  facts  inconsistent  with 
plaintiff's  evidence  or  with  the  theory  of  his 
case. 

Under  the  evidence  upon  which  the  motion 
was  submitted  and  granted,  viewed  by  the 
light  of  the  rules  governing  the  consideration 
and  disposition  of  motions  for  nonsuit  on  the 
close  of  the  case  for  plaintiff,  we  can  see  no 
possible  escape  from  the  conclusion  that  the 
court  erred  in  its  ruling  on  the  motion  in 
this  case. 

[fi]  As  we  have  seen,  the  plaintiff  has 
also  appealed  from  an  order  denying  his 
motion  for  a  new  trial.  The  basis  of  the  mo- 
tion was  an  alleged  error  of  the  court  in  the 
admission  of  certain  testimony.  It  Is  thor- 
oughly settled  that  errors  la  the  rulings  of 
the  court  admitting  or  rejecting  evidence  may 
not  be  considered  or  reviewed  on  a  motion 
for  a  nonsuit.  But,  as  the  case  is  to  be 
retried  and  the  order  appealed  from  should 


Digitized  by 


Google 


430 


122  PACIFIC  REPORTHE 


(CaL 


be  disposed  of,  we  will  express  our  views 
as  to  the  propriety  of  tlie  testimony  thus 
complained  of. 

[(]  The  order  appealed  from  Is  objected  to 
on  the  ground  that  the  court  committed  prej- 
udicial error  in  allowing,  over  objection  by 
counsel  for  plaintiff,  Mrs.  Mitchell  to  be  ask- 
ed and  answer  the  question,  on  her  cross-ex- 
amination, whether,  after  she  took  charge 
of  the  child,  Mrs.  Haffner  bad  given  her 
any  money.  The  answer  brought  the  reply 
that  the  deceased  had  given  her  the  sum 
of  $1,100,  to  which  reference  has  hitherto 
been  made.  The  argument  is  that,  since 
the  action  is  by  tbe  husband  of  Mrs.  Mitchell 
for  services  alleged  to  have  been  performed 
by  him.  It  was  immaterial  whether  the  wit- 
ness had  been  given  or  paid  any  money  by 
Mrs.  Haffner.  The  specific  purpose  for  the 
disclosure  by  the  defendant  of  the  gift  or 
payment  of  the  sum  of  $1,100  by  Mrs.  HafT- 
ner  seems  to  have  been  to  show  that  a  pay- 
ment had  been  made  "on  this  claim,"  and 
for  that  purpose  the  question  and  the  testi- 
mony elicited  thereby  were  perfectly  proper. 
It  would  manifestly  be  immaterial,  so  far  as 
the  question  of  the  propriety  of  such  testi- 
mony is  affected,  whether  the  money  was 
paid  to  Mrs.  Mitchell  or  her  husband,  if, 
in  point  of  taxA,  tbe  purpose  for  which 
the  money  was  so  paid  or  glv«n  was  to 
compensate  the  plaintiff  and  his  wife  for 
their  services  in  taking  care  of  the  child. 
And  it  Is  equally  manifest  that  the  defend- 
ant had  the  right  to  Inquire  into  that  trans- 
action for  the  purpose  suggested,  although 
the  answer  might,  as  it  did,  Indicate  that  it 
was  given  for  a  different  purpose  or  a  pur- 
pose altogether  foreign  to  the  arrangement 
for  the  care  of  tbe  child. 

For  the  reasons  herein  given,  the  Judg- 
ment entered  upon  the  order  granting  the 
nonsuit  is  reversed,  and  the  order  denying 
plaintiff's  motion  for  a  new  trial  is  affirmed. 


We   concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


CIS  Cal.  App.  114) 

JAQUES  v.  OWENS.     (Ov.  813.) 

(District  Court  of  Appeal,  Third  IHstrict,  Cali- 
fornia.    Jan.  27,  1912.) 

1.  Venue  (8  67*)— Change  —  AmDAVir  of 
Merits — Amen  dment. 

Where  an  affidavit  of  merits  under  Code 
Civ.  Proc.  I  396,  providing  for  a  ciiange  of 
venue,  stated  that  affiant  whs  a  resident  of  an- 
other county,  but  failed  to  state  that  he  resided 
there  at  the  time  of  the  commencement  of  tbe 
action,  the  court  bad  discretion  to  permit  the 
affidavit  to  be  amended  at  the  beginning  of  tlie 
hearing. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  a  114-120 ;   Dec.  Dig.  {  67.*] 

2.  Venue  (%  67*)— Ckanoe  — Amended  Affi- 
DAvrr— Effect. 

An  amended  affidavit  of  merits,  filed  to  se- 
cure a  change  of  venua  to  the  county  in  which 


the  defendant  resided,  related  ba<^  to  the  time 
of  the  filing  of  the  original  affidavit,  so  as  to 
supply  evidence  to  warrant  tbe  granting  of  the 
motion  for  a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  {{  114-120;   Dec  Dig.  {  67.»] 

8.  Venue  (J  63*)— Change— Notice. 

No  formal  notice,  beyond  the  demand  and 
the  affidavit  of  merits  provided  for  by  Oode 
Civ.  Proc.  i  397,  is  required  of  the  filing  of  a 
motion  to  secure  a  change  of  venue  to  the 
county  in  which  a  defendant  lives. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  ft  104-108;   Dec.  Dig.  i  83.»] 

Appeal  from  Superior  Court,  San  Joaquin 
Coimty;   Frank  H.  Smith,  Judge. 

Action  by  David  E.  Jaques  against  O.  N. 
Owens.  From  an  order  changing  the  place 
of  trial,  plaintiff  appeals.     Affirmed. 

O.  W.  Eastin,  for  appellant  John  F.  Da> 
vis,  for  respondent 


BURNETT,  J.  [1]  This  is  an  appeal  from 
an  order  changing  the  place  of  trial.  At  tbe 
time  of  serving  and  filing  his  demurrer  to 
the  complaint,  the  defendant  served  upon 
plaintiff  and  filed  a  notice  of  motion  for  a 
change  of  venue,  on  the  ground  of  bis  resi- 
dence, together  with  an  affidavit  of  merits 
and  a  demand  in  writing  that  the  trial  be 
bad  In  the  proper  county.  At  the  time  and 
place  specified  in  the  notice,  the  plaintiff 
appeared  and  opposed  the  demand  and  mo- 
tion. The  original  affidavit  of  the  defendant 
contained  the  clause:  "I  am  the  defendant 
in  said  action,  and  I  reside  in  the  city  and 
county  of  San  Francisco."  At  the  beginning 
of  the  hearing,  the  court  over  the  objection 
of  plaintiff,  permitted  the  defendant  to  serve 
upon  plaintiff  and  file  an  amended  affidavit 
containing.  In  place  of  tbe  last-quoted  clause, 
the  following:  "I  am  tbe  defendant  in  said 
action,  and  at  the  commencement  of  this 
action  resided,  ever  since  have  resided,  and 
I  now  reside  in  the  city  and  county  of  San 
Francisco,  state  of  California."  It  Is  appar- 
ent that  the  first  affidavit  was  defective  in 
its  failure  to  aver  that  defendant  resided 
in  San  Francisco  at  the  time  pf  the  com- 
mencoment  of  the  action.  By  the  amend- 
ment this  omission  was  supplied,  and  tbe 
sole  question  is  whether  tbe  court  rightly 
exercised  its  authority  in  permitting  said 
amended  affidavit  to  be  filed. 

Section  896  of  the  Code  of  Civil  Procedure 
provides  that,  "if  tbe  county  In  which  tbe 
action  is  commenced  is  not  the  proper  coun- 
ty for  the  trial  thereof,  the  action  may,  not- 
withstanding, be  tried  therein  unless  the  de- 
fendant at  the  time  he  answers  or  demurs, 
files  an  affidavit  of  merits  and  demands  in 
writing  that  the  trial  be  bad  in  the  proper 
county."  As  pointed  out  by  respondent  two 
Jurisdictional  pleadings  are  therefore  requir- 
ed to  secure  a  change  of  the  place  of  trial, 
to  wit  a  demand  in  writino  and  an  affidavit 
of  merita.    Tbe  demand  was  in  proper  form ; 
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and  no  objection  was  made  to  It  That  the 
coort  baa  tlie  discretion  to  allow  tlie  affida- 
vit of  merits  to  be  amended  has  been  di- 
rectly determined  In  Palmer  &  Rey  v.  Bar- 
clay, 92  Cal.  199,  28  Pac.  226,  and  Plttman 
v.  Carstenbrftok,  11  Cal.  App.  224,  104  Pac. 
€99.  In  the  former.  It  la  said  that,  "under 
section  473  of  the  Code  of  Civil  Procedure, 
which  is  to  be  liberally  construed,  with  a 
▼lew  to  promote  Justice,  the  trial  court  has 
power.  In  the  exercise  of  Its  discretion,  to 
•How  an  Insufficient  affidavit  of  merits, 
which  has  been  filed  in  due  time  upon  a  mo- 
tion to  change  the  place  of  trial  of  an  ac- 
tion, to  be  amended  after  the  time  for  filing 
the  original  affidavit  has  expired;  and  the 
filing  of  the  amended  affidavit  relates  back 
to  the  time  of  the  filing  of  the  original  af- 
fldavlt"  There  can  be  no  contention  here 
that  the  court  abused  Its  discretion  in  any 
way  in  allowing  the  amendent.  The  amend- 
ment simply  snpplied  what  was  manifestly 
omitted  from  the  original  affidavit  by  Inad- 
▼ertencei;  and  no  injury  was  done  to  appel- 
lant There  was  no  cvunter  affidavit,  and  no 
attempt  made  by  plalntilT  to  show  that  the 
residence  of  defendant  was  otherwise  tjian 
as  claimed  by  him. 

[2,  3]  As  far  as  the  notice  of  the  motion 
Is  concerned,  the  amended  affidavit,  as  held 
In  the  Barclay  Case,  supra,  related  back  to 
the  time  of  filing  the  original  affidavit  and 
thus  furnished  information  of  the  ground  of 
the  motion  and  supplied  sufficient  evidence 
to  warrant  the  order  granting  it  Since  the 
parties  were  in  court  It  would,  of  course, 
have  been  idle  to  require  an  amended  or  ad- 
ditional notice  to  be  given  of  the  motion. 
Indeed,  the  statute  requires  no  formal  notice 
beyond  the  demand  and  the  affidavit  of  mer- 
its. The  only  purpose  to  be  subserved  by 
any  other  notice  would  be  to  give  informa- 
tion of  the  time  when  the  application  would 
be  heard.  This  would  be  regulated  or  de- 
termined according  to  the  rules  of  the  court 
When  the  said  demand  and  affidavit  with  the 
demurrer  were  served  and  filed,  the  plaintiff 
had  due  notice  of  the  application,  and  the 
court  ac9ulred  Jurisdiction  to  hear,  in  the 
regular  course  of  procedure,  the  demand  of 
defendant  to  have  the  place  of  trial  chang- 
ed. It  is  true  that  section  397  of  the  Code 
of  Civil  Procedure  contemplates  that  the  or- 
der of  the  court  shall  be  made  "on  motion" ; 
but  the  basis  for  the  motion,  as  we  have 
seen,  is  the  demand  and  affidavit  of  merits. 
The  "motion"  is  obviously  the  formal  ap- 
plication In  court  for  the  order. 

We  find  nothing  in  any  of  the  cases  cited 
by  appellant  opposed  to  the  foregoing  view 
of  the  situation.  There  seems  to  be  no  con- 
sldemtion  of  substantial  justice  that  re- 
quires a  reversal  of  the  order;  and  it  is 
therefore  affirmed. 

We  concur:  GBIPMAN,  P,  X;   HART,  J. 


(18  CrI.  App.  ISO 
PEOPLE  T.  PALUMA     (Cr.  170.) 
(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   Feb.  1,  1912.) 

1.  Cbiuinai.  Law  ((  44*)— "Attempt." 

An  "attempt"  is  an  ei^deavor  to  accom- 
pUsh  a  crime,  carried  beyond  mere  prepara- 
tion, but  falling  short  of  execution  oi  the 
ultimate  design  in  any  part  of  it  It  is  an  in- 
tent to  do  any  particular  thing'combined  with 
an  act  which  falls  short  of  the  thing  intended; 
an  act  immediately  and  directly  tending  to  the 
commission  of  the  principal  crime,  and  com- 
mitted by  the  prisoner  under  such  circum- 
stances that  he  has  the  iiower  of  carrying  his 
intention  Into  ezecntion,  including  solicitations 
of  another.  Mere  intention  to  commit  a  spe- 
cific crime  does  not  amount  to  an  attempt; 
but  there  must,  in  addition  to  the  mens  rea, 
be  some  act  done  toward  the  accomplishment 
of  the  proposed  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  51;   Dec  Dig.  S  44.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  621-627;    voL  8,  p.  7586.] 

2.  LABCENT    (I    24*) — ATTKMPT— BVIDEUCB. 

Evidence  held  to  warrant  a  conviction  of 
an  attempt  to  commit  ,grand  larceny  by  means 
of  the-  confidence  game. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  |  53;   Dec.  Dig.  {  24.*] 

Appeal  from  Superior  Court  San  Joaqnln 
County;  J.  A.  Plummer,  Judge. 

Harry  Paluma  was  convicted  of  an  attempt 
to  commit  larceny,  and  he  appeals.  Af- 
firmed. 

Carlton  O.  Case,  for  appellant  V.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  for  the  Peo- 
ple. 

BURNETT,  J.  Appellant  Jointly  charged 
with  one  Louis  Forrester  with  an  attempt  to 
commit  grand  larceny,  was  convicted  on  a 
separate  trial  and  sentenced  to  the  peniten- 
tiary for  four  years,  and  he  appeals  from  the 
Judgment  and  the  order  denying  his  motion 
for  a  new  trial. 

[1]  The  only  point  concerning  which  there 
can  be  any  controversy — in  fact  the  only 
contention,  seriously  urged  by  appellant — ^Is 
that  the  evidence  is  Insufficient  to  warrant 
the  verdict.  In  this  respect,  it  is  not  claim- 
ed that  there  was  a  failure  to  show  the  pur- 
pose or  preparation  on  the  part  of  defendant 
to  commit  the  crime  of  grand  larceny;  but 
it  is  argued  that  there  was  no  overt  act  suf- 
ficient to  constitute  an  attempt,  within  the 
contemplation  of  law.  The  statute  does  not 
prescribe  what  steps  shall  be  construed  as  an 
attempt  to  commit  a  crime;  yet  it  makes  pro- 
vision for  its  punishment  There  is  no  diffl- . 
culty,  however,  in  determining  the  meaning 
of  the  expression,  although  its  application  to 
the  particular  facts  of  each  case  may  not  be 
so  easy.  As  stated  by  Bouvler,  in  criminal 
law,  an  "attempt"  is  "an  endeavor  to  accom- 
plish a  crime,  carried  beyond  mere  prepara- 
tion, bat  falling  short  of  execution  of  tlia 
ultimate  design  in  any  part  of  it"  "An  in- 
tent to  do  a  particular  criminal  thing  com- 
bined with  an  act  which  falls  short  of  the 
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thing  intended."  "An  act  immediately  and 
directly  tefadlng  to  the  execution  of  the  prin- 
cipal crime,  and  committed  by  the  prisoner 
under  such  circumstances  that  he  has  the 
power  of  carrying  his  intention  Into  execu- 
tion, including  solicitations  of  another." 

In  People  v.  Moran,  123  N.  T.  257,  25  N. 
E.  412,  10  L.  R.  A.  109,  20  Am.  St.  Rep.  732, 
It  Is  said:  "Whpnever  the  anlmo  furandl  ex- 
ists, followed  by  acts  apparently  aflfording  a 
prospect  of  success  and  tending  to  render  the 
commission  of  the  crime  effectual,  the  accus- 
ed brings  himself  within  the  letter  and  in- 
tent of  the  statute.  To  constitute  the  crime 
charged,  there  must  be  a  person  from  whom 
the  property  may  be  taken,  an  Intent  to  take 
It  against  the  will  of  the  owner,  and  some 
act  performed  tending  to  accomplish  it;  and 
when  these  things  concur  the  crime  has,  we 
think,  been  committed,  whether  property 
could,  in  fact,  have  been  taken  or  not" 

The  question  of  what  constitutes  an  at- 
tempt is  elaborately  considered  in  People  v. 
SUtes,  75  Cal.  670,  17  Pac.  693.  Therein  It 
is  said  that  "mere  intention  to  commit  a 
specific  crime  does  not  itself  amount  to  an 
'attempt,'  as'  that  word  Is  employed  In  the 
criminal'  law.  There  must,  in  addition  to 
the  wicked  Intent — ^the  mens  rea — be  some 
act  done  toward  the  ultimate  accomplishment 
of  the  proposed  crime.'-'  In  ascertaining 
whether  such  act  has  been  accomplished,  it 
Is  further  declared  that  "the  proximity  or 
remoteness  of  the  person  or  thing  intended  to 
be  injured  is  generally  an  Important  element, 
as  the  adjudicated  cases  will  show,"  and  quo- 
ti^tlon  is, made  from  Blackburn,  J.,  in  Regina 
V.  Cheeseman,  Leigh  &  C,  140,  that,  "if  the 
actual  transaction  has  commenced  which 
would  have  ended  In  the. crime,  if  not  inter- 
rupted, there  is  clearly  an  attempt  to  com- 
mit the  crime." 

[2]  We  are  entirely  satisfied  that,  within 
the  purview  and  spirit  of  the  foregoing,  the 
defendant  was  justly  convicted  as  charged 
in  the  information.  A  brief  statement  of  the 
evidence  will  make  this  apparent. 

Appellant  and  his  codefendant  came  to 
Stockton  on  the  same  train  and  stopped  at 
the  same  hotel.  Two  or  three  days  later  ap- 
pellant took  a  pair  of  shoes  to  one  De  Marr 
tini,  who  was  engaged  in  the  shoe  business 
on  California  street  in  said  city,  and  left 
them  to  be  half-soled.  He  engaged  Mr.  De 
Martini  in  conversation,  speaking  In  the  Ital- 
ian language.  He  asked  about  the  business, 
and  suggested  that  De  Martini  ought  to  have 
a  larger  stock  and  take  a  partner  to  put  In 
more  money,  that  the  business  might  be  en- 
larged. The  proprietor  replied  that  he  didn't 
care  about  a  partner;  that  he  was  doing  very 
well  as  It  was.  Paluma  then  took  a  paper 
out  of  his  pocket,  and,  reading  about  a  man 
that  played  the  valise  game  and  secured  some 
■money,  he  said,  "I  don't  know  what  the  va- 
lise game  is,"  and  be  asked  De  Martini  what 
it  was.  The  latter  replied  that  be  didn't 
know ;  but  he  proceeded  to  explain  the  game 


as  be  understood  It  Appellant  then  left  the 
store,  and  did  not  return  until  the  next  day. 
He  remained  then  only  a  short  time.  He 
was  asked  if  be  wanted  the  shoes,  but  he 
said  "No;"  that  he  would  get  them  the  next 
day.  He  came  back  the  next  morning,  and 
had  been  there  a  few  minutes  when  the  co- 
defendant,  Forrester,  arrived  and  tried  to 
get  in  at  the  wrong  door,  and  appellant  let 
him  in  at  the  proper  entrance.  Forrester  In- 
quired if  they  spoke  Italian,  and,  being  an- 
swered in  the  affirmative,  he  asked  to  be  di- 
rected to  the  "Imperial  Hotel,"  stating  that 
he  had  just  come  in  on  the  train  and  had 
missed  his  way.  De  Martini  gave  him  the 
information.  Forrester  then  told  Paluma  an 
interesting  story,  whose  details  we  need  not 
recite,  and  he  then  produced  a  $20  gold  piece, 
and  said  to  De  Martini,  "I  will  give  you  ?20 
to  show  me  where  the  hotel  is;"  but  appel- 
lant responded  that  he  would  show  him  as  a 
favor.  They  then  went  out;  but  they  did  not 
go  to  the  hotel.  In  about  15  minutes,  Pa- 
luma returned,  and,  after  waiting  for  the- 
departure  of  a  Mr.  Orsi,  who  was  in  the 
store,  he  said  to  De  Martini:  "I  had  good 
luck  this  morning.  I  made  $20  to  go  from 
herewover  to  the  Imperial  Hotel" — and  he 
unfolded  a  plan  of  Forrester  to  dlstrlbutfr 
$10,000  among  the  poor  of  Stockton,  and  to 
employ  two  men  for  the  purpose,  and  api)el- 
laut  said  that  he  was  to  be  one,  and,  further- 
jnore,  "If  you  want  to,  you  can  make  the  oth- 
er party.  He  will  give  us  $20  a  day  for  every 
day  we  spend  in  that  pursuit  and,  besides, 
he  will  double  all  the  money  you  got  Hp 
wants  to  know  the  men  are  responsible,  ana 
in  order  to  show  responsibility  you  got  to 
show  him  some  money.  If  you  can  show 
$500,  why,  besides  giving  you  $20  a  day  for 
the  time  you  lose,  he  will  double  your  mon- 
ey; he  will  make  you  a  present  of  $500."  De 
Martini  said  be  had  no  money  that  morning, 
but  would  try  to  get  some  from  his  friends, 
if  they  would  wait  till  the  next  day:  but  he 
was  urged  by  appellant  to  get  It  that  after- 
noon, as  some  one  else  might  get  In.  De 
Martini  said  he  would  try.  Appellant  said 
they  would  be  back  that  afternoon.  He  then 
went  out  and  shortly  after  12  o'clock  both 
returned,  and  Forrester  submitted  the  same 
proposition,  and  then,  or  on  a  previous  oc- 
casion, he  pulled  out  a  package  from  hi» 
pocket,  wrapped  In  manila  wrapping  paper, 
about  the- size  of  a  greenback  and  two  inches 
thick,  and  showed  a  greenback  or  two.  and 
said  that  the  package  was  full  of  that  kind. 
Paluma  asked  De  Martini  if  he  had  any  mon- 
ey In  the  bank,  and  the  latter  said,  "Tes." 
About  this  time,  a  police  officer  came  tn  and 
asked  what  appellant  and  his  confederate 
were  doing.  No  reply  was  made,  and  he  then 
asked  Paluma  if  he  intended  to  get  his  shoes, 
and  the  reply  was,  "I  ^ess  not"  The  tw» 
were  then  placed  under  arrest  Forrester 
thereafter  undid  this  package,  while  It  was 
in  his  pocket,  and  took  the  paper  out  and 
threw  it  in  the  waste  basket    Two  handker- 
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cblefg  were  found  la  Ills  pocket  One  of 
tbem  he  took  out  and  unfolded;  but  the  oth- 
er wa9  found  folded  about  the  size  of  a 
greenback.  Eacb  of  the  defendants  was 
found  to  have  In  his  possession  a  big,  long, 
blue,  doth-lined  envelope  and  an  empty  black 
bag.  Just  alike. 

It  seems  very  clear  that  the  defendants 
were  acting  according  to  a  prearranged  plan, 
and,  as  said  In  People  v.  Mann,  113  Cal.  79, 
45  Pac.  183,  they  were  "playing  a  confidence 
game,  and  'bunco'  Is  Its  name."  That  Mr. 
De  Martini  was  not  "buncoed"  out  of  his 
money  was  not  due  to  any  penitence  or  aban- 
donment of  their  plan  by  defendants,  or  el- 
tiier  of  them.  They  did  everything  they 
could  towards  the  accomplishment  of  their 
felonious  purpose.  The  visit  to  the  store  of 
tbe  prosecuting  witness  under  the  circum- 
stances detailed,  the  false  and  alluring  rep- 
resentations that  were  submitted  to  him,  and 
the  efforts  made  to  induce  him  to  exhibit  his 
money  and  to  fall  into  the  snare  so  delib- 
erately and  cunningly  devised  for  him,  con- 
stitute an  "attempt,"  within  any  reasonable 
view  of  that  term.  Appellant  says  the  whole 
thtaig  was  a  "Joke";  but  such  Jokes  are  rath- 
er too  frequent  to  be  encouraged  by  adopting 
tbe  exceedingly  technical  construction  of  the 
law  which  has  been  urged  upon  us.  The 
manifest  rascality  of  appellant  certainly  does 
not  invite  ovemlce  distinctions  in  his  favor. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;    HAET,  J, 


(IS  Cal.    App.    107) 

HOPKINS  V.  LEWIS.     (Civ.  888.) 

(District  Court  of  Appeal,  Third  District, 
California.    Jan.  27,  1912.) 

L  Vendok  and  Ptjrchaseb  (J  51*)— Con- 
TiACTs  —  Construction  —  Fubnishino  or 
Abstbact. 

Where  a  contract  with  tbe  owner's  agent 
to  purchase  land  allowed  10  days  for  a  search 
of  the  title  after  delivery  of  a  complete  ab- 
stract, but  did  not  provide  who  shonla  furnish 
the  abstract,  or  make  any  reference  to  a  con- 
tract between  tbe  agent  and  the  owner,  where- 
in the  owner  agreed  to  furnish  an  abstract,  it 
did  cot  bind  the  owner  to  furnish  tbe  same. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  82;   Dec.  Dig.  {  61.*] 

2.  LnnTATiON  of  Actions  (5  46*)— Accrual 

OF   RlOHT— CoNTBAOT    TO    PURCHASE    LAND. 

Where  a  contract  to  purchase  land  gave 
the  pnrcbaser  10  days  for  search  of.  title  after 
delivery  of  a  complete  abstract,  and  provided 
that  if  the  title  was  found  not  perfect  30  days 
would  be  allowed  to  make  it  so,  and  if  it  were 
not  made  perfect  in  that  time  the  deposit 
•honld  be  immediately  returned,  tbe  statute  of 
Hnitations,  in  so  far  as  related  to  an  enforce- 
ment of  the  contract  by  the  purchaser,  began 
to  mn  after  a  reasonable  time  was  allowed  for 
the  delivery  of  the  abetract,  even  though  it 
was  the  owner's  duty  to  furnish  it. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {{  240-253;  Dec.  Dig. 
I  46.*] 


8.  Specific    Pebforkancs    ({   105*)  —  De- 
fenses—Laches. 

Where  one  who  entered  into  a  contract  to 
purchase  land  remained  silent  for  six  years, 
asserted  no  title  whatever,  made  no  demand 
for  an  abstract,  expressed  no  willingness  to 
complete  the  purchase,  and  did  no  act  in  fur- 
therance thereof,  her  right  to  enforce  the  con- 
tract was  barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent.  Dig.  ii  325-341;  Dec  Dig. 
;  105,*] 

4.  Pi-EADiNO  (J  203*)— Laches— Demubbeb. 

A  demurrer  to  a  complaint  for  want  of 
sufficient  facts  is  sufficient  to  raise  the  ques- 
tion of  tbe  plaintiff's  laches,  without  any  spe* 
cific  allegation  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  491-610;   Dec.  Dig.  §  205.*] 

Apiieal  from  Superior  Court,  Sonoma 
County;   Emmet  Sea  well.  Judge. 

Action  by  Lw  W.  Hopkins  against  Mary  B. 
Lewis.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Lippitt  &  Llppltt,  for  appellant  William 
B.  Haskell,  for  respondent 

GHIPBIAN,  P.  J.  Action  to  enforce  the 
specific  performance  of  a  contract  for  the 
sale  and  purchase  of  land.  A  demurrer  to 
the  second  amended  complaint  for  want  of 
BufiSclent  facts,  and  that  the  action  Is  barred 
by  sections  337  and  343  of  the  Code  of  Civ- 
il Procedure,  was  sustained,  and,  plaintiff 
declining  further  to  amend  her  complaint 
defendant  had  Judgment  from  which  plain- 
tiff appeals. 

It  appears  from  the  amended  complaint  - 
that  on  April  8,  1904,  defendant  executed 
and  duly  acknowledged  an  Instrument  in 
writing  whereby  she  authorized  and  empow- 
ered Hom-Slnclair  Company,  a  corporation, 
as  her  agent  to  sell  certain  described  lots, 
situated  in  Petaluma,  "for  the  period  or 
until  sold  from  the  date  hereof,  and  there- 
after until  said  agency  Is  withdrawn  In  writ- 
ing, for  the  sum  of  $300  net  ($300)  dollars." 
The  contract  further  provides  that  defendant 
will  pay  said  company,  "upon  finding  a  bona 


fide  purchaser  for  said  property, 


per 


cent,  of  the  selling  price."  There  Is  a  further 
provision  relating  to  the  compensation  of  said 
company,  not  now  Important,  which  closes 
as  follows:  "Undersigned  agrees  to  furnish 
abstract,  of  and  give  perfect  title  to  said 
property.  Should  title  to  said  property  be 
defective,  undersigned  shall,  with  all  reason- 
able diligence,  perfect  the  same."  Duly  re- 
corded April  18,  1904.  It  is  then  averred 
that  acting  for  and  on  behalf  of  defendant 
as  her  agent,  as  aforesaid,  the  said  com- 
pany, by  an  instrument  In  writing  sold  said 
land  to  plaintiff  on  April  8,  1904,  and  plain- 
tiff agreed  to  buy  the  same,  as  follows:  "Re- 
ceived from  L.  W.  Hopkins  the  sum  of  one 
hundred  dollars  In  gold  coin,  on  account  of 
and  as  a  deposit,  to  secure  the  sale  to  her 
at  the  price  of  $600 — dollars  in  gold  coin  the 
following  described  property,  viz."  (the  land 


*For  otber  caaes  see  sune  to^ic  and  aeutlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  K»r  No.  Series  ft  R«p'r  indue* 
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In  question),  on  the  "following  terms  to 
which  both  parties  are  mutually  bound: 
$100 — cash  deposit  paid  to-day  and  the  bal- 
ance of  f  500 — to  be  paid  In  cash  upon  receipt 
of  a  deed  and  perfect  title.  10  days  are  to 
be  allowed  for  legal  search  of  title  after  the 
delivery  of  complete  abstract.  If  title  Is 
not  found  perfect,  thirty  days  are  then  to  be 
allowed  to  make  It  perfect;  and  If  It  Is  not 
made  perfect  In  that  time  the  deposit  for 
which  this  Is  a  receipt  Is  to  be  Immediately 
returned.  Time  Is  of  the  essence  of  this  con- 
tract. If  the  title  Is  found  perfect  and  the 
sale  Is  not  closed  In  accordance  with  above 
terms  the  deposit  Is  to  be  forfeited  as  fixed 
and  settled  damages  and  not  as  a  penalty." 
This  memorandum  Is  signed  by  3.  W.  Horn, 
and  there  is  an  averment  that  he  was  the 
president  of  said  corporation  and  executed 
the  contract  for  the  corporation,  and  as  part 
of  said  Instnunent  the  following  appears: 
"Petaluma,  Cal.,  April  8,  1904. 
■"I  hereby  bind  myself  to  buy  the  wlthln- 
descrlbed  property  at  the  price  and  on  the 
terms  named  herein;  hereby  agreeing  to  pay 
the  balance  of  the  purchase-money  as  speci- 
fied above,  but  only  if  the  title  is  found  per- 
fect If  the  title  Is  not  found  perfect, 
the  seller  then  Is  to  be  allowed  thirty 
'days  to  make  the  title  perfect  and  If  It  Is 
not  made  perfect  within  that  time  I  am  re- 
leased from  this  contract,  and  my  deposit  is 
to  be  at  once  returned.  L.  W.  Hopkins."  It 
Is  then  averred  that  "defendant  has  never 
-at  any  time  since  the  Sth  day  of  April,  1904, 
furnished  an  abstract  of  title  to  the  proper- 
ty described  In  the  agreement,  set  forth  in 
t)aragraph  II  (the  first  of  the  foregoing  doc- 
uments), and,  on  the  16th  day  of  December, 
1909,  the  plaintiff  made  a  written  demand 
upon  the  defendant,  requiring  the  defendant 
to  procure  and  furnish  to  the  plaintiff,  for 
her  use,  an  abstract  of  title  of  the  lands 
.and  premises  described,  and  the  defendant 
has  failed,  refused,  and  neglected  to  furnish 
the  abstract  of  title,  as  agreed  upon  by  her 
by  the  terms  of  said  written  agreement" 
(the  agreement  first  above  referred  to).  It 
Is  then  averred  that,  on  March  15,  1910,  the 
-said  corporation,  on  behalf  of  plaintiff,  serv- 
ed a  written  notice  on  defendant  (which  is 
«et  out  In  the  complaint),  informing  defend- 
ant of  the  sale,  and  its  terms,  made  to 
Hopkins  on  April  8,  1904,  and  further  in- 
forming her  that  said  Hopkins  "has  this 
day  [March  .15,  1909]  paid  to  us  the  bal- 
ance of  1500,  and  has  waived  the  furnish- 
ing of  the  abstract  of  title  which  she  here- 
tofore and  on  the  16th  day  of  December, 
1909,  demanded  of  you."  Then  follow  aver- 
ments of  tender  of  $600  and  a  deed,  con- 
veying the  property  to  Hopkins,  and  a  de- 
mand that  defendant  execute  and  deliver 
said  deed  to  said  Hopkins.  PlaintifT,  Hop- 
kins, In  writing,  as  part  of  the  foregoing 
paper.  Joins  In  the  tender  of  the  ?©00  and 
demand  for  a  deed.  It  Is  further  averred 
that,  on  April  2,  1910,  plaintiff  tendered  to 


defendant  $000  and  a  deed,  duly  prepared, 
and  demanded  its  execution  by  defendant, 
and  that  defendant  refused  to  execute  the 
same.  Ability  and  willingness  to  pay  the 
purchase  price  Is  averred,  and  that  a  deposit 
of  said  amount  has  been  made  in  a  bank  at 
Petaluma,  for  the  purpose  of  paying  said 
purchase  price.  It  is  also  averred  that  the 
price  agreed  to  be  paid  for  said  lands  was 
just  and  reasonable  and  the  value  of  said 
lands;  that  the  said  contract,  first  above 
referred  to,  was  entered  into  by  defendant 
without  any  misrepresentation  or  unfair 
practice  of  any  person;  and  that  ever  since 
said  April  8,  1904,  defendant  has  been  and 
now  Is  the  owner  of  said  land,  and  has  been 
and  is  able  to  make  and  deliver  plaintiff  a 
deed  thereto. 

It  seems  to  be  conceded  by  both  parties 
tliat  the  demurrer  was  sustained  because 
the  action  was  barred,  either  by  laches,  or 
by  the  provisions  of  the  Code  sections  re- 
ferred to,  or  both.  No  other  ground  for  the 
decision  is  discussed  in  the  briefs. 

Plaintiff's  position  is  that  there  was  an 
obligation  on  defendant  to  famish  an  ab- 
stract of  title  as  a  condition  precedent  to 
any  act  of  plaintiff  by  way  of  tender  or  de- 
mand of  deed,  and  until  such  abstract  was 
furnished  the  statute  of  limitations  was  not 
set  In  motion;  that  plaintiff  might  have 
waived  the  condition  precedent,  as  she  did 
In  March,  1910,  thus  setting  the  statute  In 
motion,  but  that  until  such  waiver,  or  until 
defendant  had  complied  with  the  condition 
of  the  contract  and  furnished  the  abstract, 
the  time  within  which  an  action  for  specific 
performance  should  be  commenced  did  not 
run.  The  principle  relied  upon  Is  thus  stat- 
ed In  25  Cyc.  1067:  "Generally  speaking, 
where  a  party's  right  depends  upon  the  hap- 
pening of  a  certain  event  In  the  future,  the 
cause  of  action  accrues  and  the  statute  be- 
gins to  run  only  from  the  time." 

[1]  The  corporation  was  the  agent  of  de- 
fendant, and  as  such  made  the  contract  with 
plaintiff ;  but  the  contract  of  defendant  with 
her  agent  Is  distinct  from  that  made  with 
plaintiff.  In  the  contract  of  agency,  there 
was  a  provision  that  defendant  would  fur- 
nish an  abstract;  but  no  such  promise  was 
made  by  the  agent  in  Its  contract  with  plain- 
tiff, and  it  is  not  alleged  in  the  complaint 
that  Its  agreement  with  plaintiff  was  intend- 
ed to  Include  such  promise.  The  language  Is, 
"10  days  are  allowed  for  legal  search  of  title 
after  the  delivery  of  complete  abstract,"  but 
by  whom  this  abstract  was  to  be  made,  and 
at  whose  cost,  or  when,  does  not  appear  by 
the  Contract,  nor  by  any  averments  of  the 
complaint.  The  plaintiff.  In  her  complaint, 
refers  to  the  agency  contract;  but  it' formed 
no  part  of  her  contract,  or  of  the  terms  on 
which  she  agreed  to  make  the  purchase. 
The  agent  could  have  agreed  to  furnish  an 
abstract,  for  it  was  so  authorized ;  but  It 
did  not  do  so.  It  nowhere  appears  in  the 
contract  with  plaintiff  or  In  the  complaint 
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tbat  Bbe  knew  anything  about  the  terms  of 
the  agency  contract,  or  acted  with  reference 
thereto.  So  far  as  we  can  see,  plaintiff's 
rights  mast  be  determined  upon  her  contract 
with  defendant's  agent  It  does  not  appear 
that  either  the  agent  or  plaintiff  tooii  any 
steps  toward  consummating  the  sale,  after 
the  contract  was  entered  into,  for  nearly  six 
years.  It  does  not  appear  that  defendant 
knew,  until  In  1910,  that  the  agent  had  made 
a  sale  to  plaintiff;  nor  does  It  appear  that 
either  the  agent  or  plaintiff  made  any  de- 
mand on  defendant  for  an  abstract,  or  that 
plaintiff  made  any  such  demand  on  the 
agent,  until  after  this  long  lapse  of  time.  It 
may  be  true,  as  alleged  in  the  complaint,  that 
the  price  agreed  upon  "was  an  adequate  -con- 
sideration for  the  land"  at  the  time  the 
agreement  was  entered  Into,  and  that  the 
land  was  not  then  of  value  "greater  than 
the  amount  set  forth  In  said  agreement" ;  but 
that  does  not  throw  much  light  on  its  value 
six  years  later.  This  fact,  however,  might 
not  be  material,  if  defendant  had  failed  to 
perform  her  part  of  the  agreement,  and 
plaintiff  bad  fully  performed  her  part.  But 
we  have  here  the  contention  of  plaintiff  that 
under  the  agreement  she  could  remain  inac- 
tive for  an  Indefinite  period,  and  could  come 
forward  20  years  after  the  contract  was  en- 
tered into  and  demand  a  deed,  if  defendant 
bad  failed  to  furnish  an  abstract.  We  can- 
not believe  she  had  any  such  right.  Under 
her  contract,  she  was  given  "ten  days  for 
legal  search  of  title  after  the  delivery  of  com- 
plete abstract"  This  probably  means  that 
after  an  abstract  had  been  made  by  some  one 
10  days  were  given  to  have  it  passed  upon 
by  some  competent  lawyer.  If  the  title  was 
not  found  perfect,  30  days  were  "allowed 
to  make  it  perfect;  and  if  it  is  not  made  per- 
fect in  that  time,  the  deposit  for  which  this 
is  a  receipt  is  to  be  immediately  returned," 
or,  as  plaintiff  expressed  it  in  her  indorse- 
ment, "1  am  released  from  this  contract  and 
my  deposit  Is  to  be  at  qnce  returned."  It 
does  not  appear  in  the  complaint  what  be- 
came of  this  deposit  If  plaintiff  insisted  on 
her  rights,  and  if  the  agent  did  its  duty,  this 
deposit  was  long  ago  returned  to  plaintiff, 
and  the  transaction  ended. 

[2,  3]  It  seems  to  us  a  fair  inference  from 
all  the  facts,  so  far  as  disclosed,  that  plain- 
tiff made  up  her  mind  not  to  purchase  the 
property,  or  she  would  not  have  waited  six 
years  for  an  abstract  which  she  now  says 
it  was  plaintitTs  duty  to  have  furnished  at 
least  within  a  reasonable  time;  there  having 
been  no  stated  thne  named  for  its  delivery. 
The  equities  of  the  case  may  be  seen  if  we 
reverse  the  parties  and  suppose  the  defend- 
ant (having  knowledge  of  the  contract,  which 
sbe  did  not),  after  six  years  of  inaction,  had, 
without  any  explanation  or  cause  for  her 
delay,  come  forward  with  an  abstract  show- 
ing perfect  title.  No  court  would  have  en- 
forced  the  contract  against  plaintiff.     But 


if  It  may  be  said  that  there  was  au  implied 
obligation  on  defendant's  part  to  furnish  the 
abstract  there  being  no  time  stated  in  which 
to  perform  this  duty,  the  law  would  have 
given  defendant  but  a  reasonable  time,  and 
at  Its  expiration  plaintiff  would  have  had  the 
right  to  withdraw  from  the  contract  The 
statute  would  also,  at  that  time,  have  be- 
gim  to  run  against  the  enforcement  of  the 
contract  In  that  view,  we  think  the  action 
would  be  barred.  Plaintiff  could  not  keep 
silent  for  six  years,  asserting  no  right  what- 
ever, making  no  demand  for  an  abstract,  ex- 
pressing no  willingness  to  complete  the  pur- 
chase, doing  no  act  in  furtherance  of  her 
original  purpose,  without  giving  rise  to  the 
presumption  that  she  had  acquiesced  in  de- 
fendant's default,  and  justifying  defendant 
in  so  treating  her  contract.  In  Marsh  t. 
Lott  156  Cal.  643,  648,  105  Pac.  968,  the 
court  states  the  rule  to  be,  as  given  in  26 
American  and  English  Encyclopedia  of  Law, 
p.  80,  that  where,  after  defendant's  violation 
or  an  express  repudiation  of  his  contract,  the 
plaintiff  delays  to  proceed  for  such  length 
of  time  as  to  constitute  acquiescence  in  de- 
fendant's breach,  or  a  presumption  of  aban- 
donment of  his  right  to  specific  performance, 
relief  in  equity  will  be  denied.  We  think  the 
facta  here  bring  the  case  within  this  rule. 

[4]  The  question  of  plaintiff's  laches  could 
be  raised  by  the  general  demurrer,  without 
specifically  alleging  laches.  It  was  said,  in 
Kleinclaus  v.  Dutard,  147  Cal.  245,  250,  81 
Pac.  516,  517:  "It  is  settled  in  this  state  by 
the  two  California  cases  last  cited  that  the 
defense  of  laches  may  be  raised  by  demurrer ; 
the  defense  being,  in  substance,  as  said  in 
one  of  the  cases,  that  the  bill  does  not  show 
equity,  or,  in  the  language  of  our  statute, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  It 
would  seem  to  be  logical  that,  if  laches 
shows  want  of  sufficient  facts,  an  averment 
of  want  of  facts  could  be  supported  by  show- 
ing laches.  See.  also.  Marsh  v.  Lott,  supra. 
We  are  unable  to  discover  any  ground  on 
which  the  complaint  may  be  held  sufficient. 

The  judgment  is  affirmed. 

We  concur:    HART,  J.;  BURNETT,  J. 


08  Cal.   App.  7J) 

PEOPLE  V.  BURKE.    (Cr.  158.) 

(District  Court  of  Appeal.  Third  District  Cal- 
ifornia. Jan.  20,  1912.  Rehearing  Denied 
by  Supreme  Court  March  26,  1012.) 

1.  CorRTs  (5  106*)— Opinions— Scope. 

Wliile  tile  author  of  an  opinion  should  keep 
in  mind  the  constitutional  provision  requiring 
an  appellate  court  to  give  reasons  for  its  con- 
clusion, be  must  follow  his  own  judgment  as  to 
the  degree  of  elaboration  accorded  to  the  treat- 
ment of  any  proposition,  and  as  to  questions 
which  are  worthy  of  notice. 

[BM.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S  :«i9 :   Dec.  Dig.  $  10«.*] 
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2.  Obiuinal  Law  (|  1159*)  —  Appbai^-Rb- 

VIEW   —   VbBDICTS   —    SUBTIOIENCT   OF   EVI- 
DENCE. 

On  appeal  from  a  conviction,  where  the 
sufficiency  of  the  evidence  is  challenged,  the 
appellate  court  can  determine  only  whether 
there  was  sufficient  evidence  to  support  the 
ultimate  finding ;  the  jury  being  the  sole  judges 
of  all  questions  of  fact  and  of  the  credibility  of 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  <$  3074-3083;  Dec.  Dig.  8 
1169.*] 

3.  EXPI.OBIVKS   (I   5*)   —  Cbiuinai.  Pbosecxt- 
TioNS — Indictment — Sufficiency. 

In  a  prosecution  under  Pen.  Code,  §  601, 
making  it  a  felony  for  any  person  to  malicious- 
ly explode  at,  in,  or  near  any  building  where 
human  beings  usually  inhabit  any  dynamite, 
nitroglycerine,  or  other  explosive,  the  indict- 
ment alleged  that  accused  on  or  about  the  5th 
day  of  February,  1910,  in  the  county  of  S.,  did 
deposit  and  explode  near  a  tent  dwelling  house 
where  human  beings  did  then  reside  dynamite 
and  other  explosives  with  the  intention  to  in- 
jure a  human  being  named.  Pen.  Code,  S|  950- 
952,  955,  respectively  provide  that  an  indict- 
ment shall  contain  the  title  of  the  action,  the 
name  of  the  court  and  the  parties,  and  a  state- 
ment of  the  acts  cgnstituting  the  offense;  that 
it  may  be  in  the  following  form:  "The  people 
against  A.  in  the  superior  court  in  the  county 

of by  this  indictment  charge,"  etc,  that 

it  must  be  direct  and  certain  as  regards  the 
party  and  offense  charged,  and  that  the  precise 
time  at  which  the  offense  was  committed  need 
not  be  stated,  but  it  ma^  be  alleged  to  have 
been  committed  at  any  time  before  the  filing 
thereof  except  where  time  is  material.  Held, 
that  the  indictment  was  sufficient,  being  in  ac- 
cordance with  the  provisions  of  the  statute  de- 
nouncing the  offense,  and  satisf^^ing  the  de- 
mands of  the  statutes  above  mentioned. 

[Ed.  Note. — ^For  other  cases,  see  Explosives, 
Cent.  Dig.  i  2;    Dec.  Dig.  i  5.*] 

4k  Cbiminal  Law   (§  170*) — Sufficiency  — 

Bab  to  Double  Jeopardy. 

An  indictment  charging  that  accused,  in 
the  county  of  8.,  did  deposit  and  explode  near 
a  tent  dwelling  house  inhabited  by  human  be- 
ings dynamite  and  other  explosives  with  the  in- 
tent to  injui«  a  human  being,  is  sufficient  to 
protect  accused  from  a  second  prosecution  for 
the  same  offense  and  ftct  as  a  bar  to  double 
jeoi>ardy. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §!  312-321 ;  Dec.  Dig.  g  170.*] 

6.  Explosives  (S  5*)— Cbiminai,  Pbosecution 

— Evidence— Sufficiency. 

In  a  prosecution  for  exploding  dynamite 
near  a  dwelling  bouse  with  intent  to  injure  a 
human  being,  evidence  held  sufficient  to  support 
a  conviction. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  §  2 ;    Dec.  Dig.  §  5.*] 

6.  Cbiminal  Law  (8  380*)— Examination  of 
■  Witnesses— Cross-Examination   of  Char- 
acter Witnesses. 

Where  witnesses  testify  as  to  accused's 
good  character  for  peace  and  quiet  and  also  for 
chastity,  questions  concerning  specific  reports 
about  the  traits  of  character  involved  are  pvop- 
er  cross-examination. 

[E5d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  813,  845;  Dec.  Dig.  §  380.*] 

7.  Criminal  Law   (8  1170%*)— Appeal— Re- 
versible Error. 

Id  a  prosecution  for  malicionsly  exploding 
dynamite  near  a  dwelling  with  intent  to  injure 
the  occupant   thereof,   the  error  in  asking  ac- 


cused's character  witnesses   tf   they  had    not 

heard  that  he  had   been  indicted   was  not  re- 
versible. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  3129-3135;  Dec.  IKg.  t 
1170%.*} 

8.  Criminal   Law    (8    1144*)— District    and 
.Prosecuting  Attorneys  —  Good  Faith — 

Presumptions. 

Where  nothing  appears  to  show  his  bad 
faith,  a  question  by  the  district  attorney  as  to 
whether  accused's  character  witnesses  had  ever 
heard  of  his  indictment  for  crime  must  be  pre- 
sumed to  have  been  propounded  in  good  faith. 

[E5d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2736-2764.  276«J-2771. 
2774-2781,  2901,  ^6-3037;  Dec.  Dig.  S 
1144.*] 

9.  Criminal  Law  (§  1170%*)  —  Appeai.  — 
Harmless  E^rob. 

WTiere  accused's  character  witnesses  were 
improperly  asked  questions  reflecting  on  his 
reputation,  the  errors  were  harmless,  where  the 
answers  were  unfavorable  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  88  3129-3136;  Dec.  Dig.  i 
1170%.*] 

10.  Cbiminai.  Law  (8  676*)— Teial— Recep- 
tion OF  ESriDBNOE— Discretion  of  Triai. 
Court. 

It  was  not  an  abuse  of  the  trial  court's 
discretion  for  it  to  limit  the  number  of  accused's 
character  witnesses  to  13,  where  none  of  them 
were  impeached  or  contradicted,  and  it  did  not 
appear  that  additional  witnesses  would  have 
added  to  the  evidence  of  those  testifying. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1608;    Dec.  Dig.  8  67«.*] 

11.  Witnesses  (8  396*)— Examination- Redi- 
BECT  Examination— Scope. 

Where,  on  cross-examination,  the  defense 
sought  to  elicit  statements  tending  to  impeach 
the  prosecuting  witness,  it  was  proper  redirect 
examination  for  her  to  be  asked  an  explanation 
of  the  impeaching  statement 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  81  1261-1264;    Dec.  Dig.  8  396.*] 

12.  Cbiminal  Law  (8  413*)—Evidenck— Dec- 
larations—Self- Serving  Declarations. 

While  evidence  of  the  declarations  of  ac- 
cused may  be  given  in  evidence,  where  they 
tend  to  explain  the  character  and  quality  of  his 
action,  yet,  in  a  prosecution  for  exploding  dyna- 
mite near  a  dwelling  house  with  the  intention 
of  injuring  the  occupant,  the  declarations  of  ac- 
cused made  several  days  before  his  trip  to  the 
place  where  he  procured  the  dynamite  as  to 
his  purpose  in  going  were  ina^issible,  being 
merely  self-serving  declarations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  928-935;   Dec.  Dig.  {  413.*) 

13.  Criminal  I>aw  (8  427*)— Evidence— Acre 
of  Conspirators. 

In  a  prosecution  for  exploding  dynamite 
near  a  dwelling  house  with  intent  to  injure  the 
occupant,  where  it  appeared  that  a  friend  of 
accused  came  to  his  sanitarium  as  soon  as  be 
was  charged  with  the  crime,  and  had  many  pri- 
vate conferences  with  the  prosecuting  witness, 
eyidrace  that  this  friend  gave  the  prosecuting 
witness  money  to  leave  the  state  was,  in  view 
of  the  friend's  lack  of  funds,  admissible  as  the 
act  of  a  coconspirator ;  tlie  jury  being  ad- 
monished that  they  could  not  consider  such  evi- 
dence, unless  satisfied  that  accused  caused  or 
authorized  the  persuasion  of  the  prosecuting 
witness. 

[Ed.    Note.- For    other    cases,    see    Criminal   ' 
Law.   Cent   Dig.   88  1012-1017;    Dec.   Dig.  8 
427.*] 
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14.  Wmrasaca  (|  882*)  —  BrAUiFAiioK— Iit- 

PSACBlfKRT  OF  ABSXHT  WiTNBSB. 

In  ft  criminal  prosecution,  where  evidence 
kad  been  introduced  tbowiDc  that  a  friend  of 
accused  bad  ziven  tbe  prosecuting  witness  mon- 
ey to  leave  tbe  jurisdiction,  and  tbe  friend  did 
not  testify.  It  was  not  error  for  one  testifying 
to  the  movements  and  financial  condition  of  the 
friend  to  testify  as  to  her  immoralities,  where 
those  facts  were  connected  with  his  knowledge 
of  her  financial  condition,  for  those  facts  were 
relevant  as  to  the  credibility  of  the  witness; 
the  life  and  associations  of  a  witness,  whether 
impeccable  or  not,  being  relevant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  U62;   Dee.  Dig.  t  352.*] 

16.  WlTRBBBBS    (I  844»>-IltPKA.OHltWIX— SPB- 
ClnO    iMltOBAlJTIKS. 

In  a  prosecution  for  maliciously  exploding 
dynamite  near  a  dwelling  bouse  with  intent  to 
destroy  the  prosecuting  witness,  with  whom  ac- 
cused had  sustained  illicit  relations,  and  who 
alleged  she  had  borne  bim  a  child,  evidence  of 
otber  immoralities  of  the  witness,  save  such  as 
might  affect  the  question  of  the  paternity  of  the 
child,  were  inadmissible,  as  a  witness  cannot 
be  impeached  by  evidence  of  particular  wrong- 
ful acts. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  !|  1120,  1125 ;    Dec.  Dig.  |  344.*]     . 

16.  WiTNKSSBS   (I  840*)— EVIDBNCB— BVIDKNCK 

Aduissibub  Beoausb  or  tub  Admission  or 

Othkb  Evidkncb. 

The  answer  of  the  prosecuting  witness,  on 
direct  examination,  as  to  whether  she  had  had 
relations  with  any  one  save  accused  during  cer- 
tain months,  covering  tbe  time  of  conception, 
stating  that  she  had  not  then,  or  at  any  other 
time,  did  not  present  the  question  of  her  moral 
diaracter,  so  as  to  entitle  tbe  defense  to  go 
into  that  question,  being  merely  asked  to  nega- 
tive the  possibility  that  any  one  but  accused 
might  be  the  father  of  her  child,  which  was 
one  of  tbe  issues. 

[Ed.  Note.— For  otber  cases,  see  Witnesses, 
Cent.  Dig.  18  1116,  1117,  1119,  1121;  Dec 
Dig.  I  340.*I 

IT.  CBiinif  Ai,  Law  (i  1168*)— AfpeaI/— Habm- 

LE88  EbBOB. 

In  a  prosecution  for  exploding  dynamite 
with  intent  to  destroy  tbe  prosecuting  witness 
with  whom  accused  had  carried  on  illicit  rela- 
tions, the  act  of  tbe  court  in  allowing  tbe  de- 
fense to  ask  whether  she  had  maintained  illicit 
relations  with  any  otber  man  was  harmless, 
though  erroneous ;  tbe  ruling  being  in  favor  of 
accused.  ° 

[Ed.  Note. — For  otber  cases,  see  Criminal 
Uw,  Cent.  Dig.  IS  754,  3088,  8130,  3137-3143; 
Dec.  Dig.  {  1169.*] 

1&  CBiunrAi.  Law  (|  424*)— Bvidbncis— Acts 
or  Coconspirators. 

In  a  prosecution  for  exploding  dynamite 
near  a  dwelling  bouse  with  intent  to  injure  its 
occupant,  where  it  was  shown  that  accused  bad 

Kissession  of  dynamite  before  tbe  explosion,  ev- 
ence  that  a  coconspirator  bad  made  an  at- 
tempt to  substitute  otber  dynamite  for  that 
which  accused  was  supposed  to  have  exploded, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.   {{  1002-1010;    Dec.  Dig.   { 

19.  C^iiuNAi.  Law  (I  1170%*)  —  Apfkal  — 
Habhless  Ebbob. 

In  a  prosecution  for  maliciously  exploding 
dynamite  with  intent  to  injure  a  human  being, 
the  allowance  of  a  question  whether  the  witness 
had  not  stated  that  one  O.  told  that  be  had 
destroyed  the  only  evidence  that  would  save  ac- 
cused from    the   penitentiary   was   harmless,   if 


erroneous,  where  the  answer  was  in  the  nega- 
tive, and  no  impeaching  evidence  was  offered. 

[EJd.  Note.— For  other  cases,  scf  Criminal 
Law,  Cent.  Dig.  H  S129-sll36;  Dec.  Dig.  i 
1170%.»] 

20.  Cbiuinax.  Law  (f  693*)  —  Afpbal  — Ob- 

JKCTI0N»— TiKB   rOB   OBJECTIONS. 

Where  objections  to  questions  were  not 
made  until  they  were  answered,  the  propriety 
of  such  questions  cannot  be  reviewed. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  i  1630;   Dec.  Dig.  |  683.*} 

21.  Cbiminal  Law   (|  404*)— Evidbncb— Rb- 
bkublancb. 

In  a  criminal  prosecution,  where  tbe  pa- 
ternity of  a  child  is  in  question,  it  is  properly 
exhibited  to  tbe  jury  to  observe  tbe  resem- 
blance, if  any,  to  its  putative  father. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  873,  891-893,  1457;  Dec. 
Dig.   {  404.*] 

22.  Cbiuikai.  Law  (|  377*)— IiCPBA<JBaiKNT— 
Suppobt  or  Witness. 

In  a  criminal  prosecution,  it  is  not  error 
to  reject  testimony  of  accused's  generous  dis- 
position offered  in  support  of  his  reputation. 

[Ed.  Note.— For  other  cases,  see  Criminal  > 
Law,  Cent  Dig.  |§  836,  837,  840;  Dec.  Dig.  | 
377.*] 

23.  Cbiuirai.    Law     (i    1170*)  —  Appbal  — 
Habmuess  Erbob. 

In  a  criminal  prosecution,  the  exclusion 
of  a  question,  where  tbe  objection  was  sus- 
tained with  leave  to  offer  tbe  testimony  later 
on  and  tbat  was  never  done,  was  harmless, 
though  erroneous. 

[Ed.  Note. — For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3145-3153;  Dec.  Dig.  i 
1170.*] 

24.  ExPLOsivBS  <|  5*)— EviDBNCB— Motive. 
In  a  prosecution  for  maliciously  exploding 

dynamite  near  a  dwelling  house  with  intent  to 
destroy  the  prosecuting  witness,  evidence  that 
the  prosecuting  witness  had  borne  accused  an 
illegitimate  chud  was.  admissible  to  show  mo- 
tive. 

[Ed.  Note. — For  otber  cases,  see  Explosives, 
Cent  Dig.  {  2;   Dec.  Dig.  i  5.*] 

25.  Cbiminal  Law  (i  851*)— Bviderob— Con- 
sciousness OP  Guilt. 

Efforts  by  accused  to  manufacture  testi- 
mony, to  do  away  with  adverse  witnesses  ot 
induce  tbem  to  leave  the  jurisdiction,  are  ad- 
missible as  showing  a  consciousness  of  guilt 

[Eld.  Note. — For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  H  776,  778-785,  930-932;  Dec. 
Dig.  {  361.*] 

26.  Cbiminal  Law  (|  371*)— Bvidencb— Evi- 
dence OF  Otebb  Crimes. 

Whenever  there  is  a  clear  connection  be- 
tween two  offenses  from  which  it  may  be  in- 
ferred tbat,  if  guilty  of  the  first,  tbe  accused 
is  guilty  of  the  latter,  evidence  of  tbe  second 
offense  is  admissible,  so  tbat,  in  a  pros.'>cution 
for  exploding  dynamite  near  a  dwelling  bouse 
with  intent  to  injure  tbe  occupant,  evidence 
that  after  tbe  explosion,  accused  attempted  to 
poison  tbe  occupant,  was  admissible,  tending  to 
identify  bim  as  tbe  one  causing  the  explosion. 
[Ed.  Note. — For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  H  830-832;   Dec.  Dig.  S  371.*] 

27.  Witnesses  (5  271*)  —  Evidkncb— Inspec- 
tion or  Statements. 

In  a  criminal  prosecution,  it  was  not  er- 
ror for  tbe  court  to  refuse  to  direct  the  dis- 
trict attorney  to  deliver  to  accused  a  written 
statement  by  tbe  prosecuting  witness,  so  that 
it  might  be  used  in  the  cross-examination  of 
tbe  sheriff;    the  sheriff  not  having  been  inter- 
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rosated  concemine  It,  and  hayinr  only  indi- 
rectly referred  to  It  in  testifying  to  a  con- 
Tcrsation  with  the  prosecating  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {f  958-962;  Dec.  Dig.  i  271.*] 

28.  Crihinai,    Law     (8     1144*) —  Appeal — 

HaBMLESS      EBBOB  —  BUBDEN      OF     SHOWIRa 

Pbejudice. 

The  refusal  of  the  trial  conrt  to  direct 
the  district  attorney  to  delirer  accused  a  writ- 
ten statement  made  by  the  prosecuting  witness 
cannot  be  held  prejudicial  error,  where  the 
record  does  not  show  the  contents  of  the  state- 
ment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  273ft-2764,  276&-2771,  2774^ 
2781,  2901,  3016-3037;    Dec.  Dig.  i  1144.*] 

29.  Witnesses      (|     388*)  —  luPEAOHiCEHT  — 

FOUNDATIOK. 

The  exclusion  of  a  letter  offered  during 
the  cross-examination  of  a  witness  which  was 
admissible  only  to  impeach  him  is  proper, 
where  no  foundation  for  the  impeachment  was 
laid. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1233-1242,  1246;  Dec.  Dig.  { 
888.*] 

80.  CBimitAi.  Law  (§  364*)— Evidence— Res 

QserjB. 

In  a  prosecution  for  maliciously  explod- 
ing dynamite  with  intent  to  injure  the  occupant 
of  a  dwelling,  declarations  by  accused  on  the 
night  of  the  explosion,  as  to  where  he  had 
been,  and  not  directly  concerned  with  the  ex- 
plosion, were  not  part  of  the  res  gestae,  and 
were  inadmissible  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Die.  S§  805,  808-810,  813,  816-818; 
Dec.  Dig.  i  364.*] 

31.  Cbiminal  Law  ({  469*)— Expert  Testi- 
MONT— Subjects  of  EJxpert  Testimont. 
'n^ere  a  mining  engineer  testified  as  to 
the  appearance  of  rocloi,  it  was  not  error  to 
exclude  a  question  asking  for  his  conclusion  as 
an  expert  as  to  the  most  feasible  method  of 
removing  the  rocks;  the  matter  not  being  one 
for  expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  1059;   Dec.  Dig.  t  469.*] 

82.  Cbiminai.  Law  (J  450*)— Evidence— Con- 
clusions. 

In  a  prosecution  for  exploding  dynamite 
near  a  dwelling  house  with  intent  to  injure  the 
occupant,  where  it  appeared  that  accused  had 
procured  dynamite  from  a  mine,  a  question 
whether  there  had  been  any  secrecy  about  ac- 
cused's statements  or  means  in  getting  the  ex- 
plosive was  properly  excluded  as  calling  for  a 
conclusion  ot  the  witness,  and  thus  invading 
the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1036;   Dec.  Dig.  §  450.*] 

33.  Criminal  Law  {§  1170*)— Appeai^-Harm- 
LESS  Ebbob. 

In  a  prosecution  for  exploding  dynamite 
near  a  dwelling  with  intent  to  injure  the  oc- 
cupant, where  the  uncontradicted  evidence  show- 
ed that  accused  had  procured  dynamite  from 
his  mine,  and  that  his  actions  bad  not  been 
secret,  the  exclusion  of  a  question  whether  his 
actions  were  secret  was  harmless  if  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3145-3153;  Dec.  Dig.  t 
1170.*] 

34.  Criminal  Law   (8   723*)  — Triai^-Abqu- 
MENTs  OF  Counsel. 

Argument  by  the  district  attorney  in  which 
he  told  the  jury  to  "let  us  have  a  law  that  is 
equal  for  rich  and  poor,  and  that,  if  so  ad- 
ministered, it  will  enjoy  the  confidence,  deserve 


the  reverence  and  rapport  of  fte  people,  and 
that  to-night  the  people  of  the  state  look  here 
to  you,  not  to  find  out  whether  accused  is 
guilty,  but  to  see  whether  a  court  of  jnstice  is 
going  to  declare  him  so,"  was  not  improper,  as 
containing  a  threat  that  the  people  had  already 
found  accused  guilty,  and  that  the  jury  woald 
not  dare  to  do  otherwise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1663,  1674,  1676 ;  Dec  Dig. 
8  723.*) 

35.  CBiiaNAL  Law  (S  730*)  —  Tbial— Abou- 
iiENTs  OF  Counsel. 

Where  after  the  district  attorney  had  told 
the  jury  that  the  people  of  the  state  were  look- 
ing to  them,  not  to  find  out  whether  accused 
was  guilty,  but  whether  a  coart  of  justice  was 
going  to  declare  him  so,  the  court's  admonition 
that  the  jury  should  disregard  any  statement  as 
to  what  the  public  or  other  people  think  most 
be  presumed  to  have  cured  the  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1603;    Dec.  Dig.  |  730.»] 

36.  Criminal  Law  ({  719*)— Trial  —  Arou- 

MENT. 

In  a  prosecution  for  exploding  dynamite 
with  intent  to  injure  the  occupant  of  a  dwell- 
ing house,  where  accused  introduced  dynamite 
which  was  in  his  possession,  it  became  the  sab- 
ject  of  legitimate  argument. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1669;    Dec.  Dig.  |  719.*] 

37.  Criminal  Law  (8  814*)— Tbiai^Instruc- 
TioNS — Applicability  to  Eviuence. 

In  a  prosecution  for  exploding  dynamite 
near  a  dwelling  house  with  intent  to  injure  the 
occupant,  where  from  the  evidence  it  would  be 
a  fair  inference  either  that  accused  personally 
exploded  the  dynamite,  or  had  it  done  by  some 
one  acting  under  his  orders,  an  instruction 
that  there  was  no  evidence  tending  to  show 
that  defendant  procured  any  other  persona  to 
explode  the  dynamite  and  that  therefore  if  he 
did  not  do  it  he  should  be  acquitted  was  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1821,  1833.  1839.  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  8  814.*] 

38.  Criminal  Law  (|  80*)— Trial— Election 
— Prosecution  as  Pbincipal  ob  Accessobt. 

As  one  accused  may  be  indicted  as  a  prin- 
cipal and  convicted  as  an  accessory,  tho  state 
need  not  make  an  election  to  prosecute  as  prin- 
cipal or  accessory,  but  may  asE  for  a  conviction 
if  the  jury  be  satisfied  either  that  accused  was 
a  principal  or  an  accessory,  and  hence,  in  a 
prosecution  for  exploding  dynamite  near  a 
dwelling  house  with  intent  to  injure  the  oc- 
cupant, the  state  may  ask  for  a  conviction. 
though  the  evidence  showed  that  accused  only 
procured   another  to  fire  the  explosion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
CentDig.  |§  103-111, 1384;  DecDig.  g  80.*] 

Appeal  from  Superior  Court,  Sonoma  Coim- 
ty;  Emmet  Sea  well.  Judge.  . 

W.  P.  Burke  was  convicted  of  maliciously 
using  explosives  to  destroy  a  building  Inhab- 
ited by  human  beings,  and  he  appeals.  Af- 
firmed. 

J.  R.  'Leppo,  W.  F.  Cowan,  and  J.  A.  Coop- 
er, for  appellant.  U.  S.  Webb,  Atty.  Gen„ 
and  J.  Charles  Jones  and  Clarence  F.  Lea. 
for  the  People. 

BURNETT,  J.  This  case  has  many  pe- 
culiar features,  and  It  has  excited  wide  pub- 
lic interest  on  account  of  the  nature  of  the 
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charge  and  the  prominence  of  appellant  He 
la  a  physician  of  high  standing  In  his  pro- 
fession, a  man  of  aflBuence  and  of  many 
friends,  and,  prior  to  the  unfortunate  occur- 
rence which  gave  rise  to  his  prosecution,  he 
bore  an  enviable  reputation  In  the  communi- 
ty, not  only  for  the  qualities  Inrolved  in  the 
accusation,  but,  so  it  is  claimed,  for  promi- 
nence In  the  manifestation  of  those  traits  of 
character  generally-  that  distinguish  the  be- 
nevolent and  upright  citizen.  The  case  was 
prosecuted  and  defended  with  great  pertinac- 
ity and  rare  ability.  The.  trial  lasted  for 
seven  weeks  and  a  mass  of  testimony  was 
talcen,  which,  in  6  volumes  of  over  500  pages 
each,  has  been  submitted  to  this  court  The 
printed  arguments  filed  herein  comprise 
something  lllce  a  thousand  pages  in  which  ev- 
ery possible  phase,  seemingly,  of  the  proposi- 
tions of  law  involved  in  the  record  has  been 
forcibly  and  persuasively  presented  by  dis- 
tinguished counsel  who  have  certainly  spared 
no  effort  to  assist  the  court  in  the  arduous 
task  of  reaching  a  just  and  legal  determina- 
tion of  this  appeal. 

[1  ]  It  would  be  impossible,  within  reasona- 
ble limits,  to  discuss  fully  the  various  points 
made  by  appellant  Indeed,  it  seems  hardly 
practicable  or  requisite  to  notice  specifically 
all  of  the  grounds  of  attack  upon  the  Judg- 
ment to  which  our  attention  has  been  invit- 
ed. The  author  of  .an  opinion  should,  of 
course,  keep  in  mind  the  constitutional  pro- 
vision requiring  an  appellate  court  to  give 
the  reasons  for  its  conclusion  and  should 
have  a  due  regard  for  the  gravity  of  the  of- 
fense and  the  possible  bearing  of  the  opin- 
ion as  a  precedent  in  the  future.  He  should 
also  be  not  unmindful  of  the  valuable  assist- 
ance of  counsel,  but  manifestly  be  must  fol- 
low Ills  own  Judgment  as  to  the  degree  of 
elaboration  to  be  accorded  to  the  treatment 
of  any  proposition  and  as  to  the  questions 
which  are  worthy  of  notice  at  all. 

{2]  In  view  of  much  of  the  argument  of 
appellant  It  seems  appropriate,  at  the  outset, 
to  declare  that  in  our  attention  to  the  ques- 
tion of  the  guilt  of  defendant  or  of  the  suf- 
ficiency of  the  evidence  to  establish  any  fact 
in  Issue  we  have  been  guided  by  the  fbmiliar 
and  oft-repeated  principle  so  forcibly  stated 
in  People  v.  Kuef,  14  CaL  App.  583,  114  Pac. 
57,  by  Judge  Cooper,  who  was  then  the  Pre- 
siding Justice  of  the  First  District  Court  of 
Appeal,  as  follows:  "In  the  discussion  of  this 
question,  it  must  be  borne  in  mind  that  we 
bave  the  power  only  as  a  matter  of  law  to 
say  as  to  whether  or  not  there  is  sufficient 
evidence,  conceding  every  syllable  of  it  to  be 
true,  .to  support  the  ultimate  finding  of  the 
Jury.  The  Jury  is  the  sole  Judge  of  all  ques- 
tions of  fact  and  its  finding,  based  upon  evi- 
dence, upon  any  controverted  question,  is 
conclusive  <»  tliis  court  It  lias  the  right  to 
believe  or  to  disbelieve  any  witness,  and 
draw  all  reasonable  inferences  from  the  facts 
proven."  And,  also,  in  People  ▼.  Durrant 
116  CaL  200,  48  Pac.  79,  where  the  Supreme 


CoArt,  through  Mr.  Justice  Henshaw,  goes 
so  far  as  to  say  that  where  a  witness  has 
absolutely  discredited  his  own  testimony  "by 
swearing  to  opposite  statements  so  that  one 
or  the  other  must  be  false,  under  our  laws 
his  testimony  is  not  of  necessity  to  be  re- 
jected," and  the  Jury,  while  they  are  bound 
to  look  upon  It  with  suspicion,  may  accept 
as  true  one  or  other  of  the  contradictory  as- 
severations. "Thus,"  as  it  is  said,  "upon  a 
review  of  the  evidence  by  this  tribunal,  we 
may  not  examine  with  minuteness  claims 
that  witnesses  are  discredited  or  that  their 
testimony  is  unworthy  of  belief,  or  look  to 
see  whether  some  other  conclusion  might  not 
have  been  warranted  by  the  evidence."  This 
exclusive  function  of  the  Jury  as  to  the  de- 
termination of  the  facts  is  well  known,  of 
course,  to  all  the  profession,  but  it  is  sur- 
prising that  In  so  many  instances  it  seems 
necessary  to  remind  even  leaden  of  the  bar 
of  the  existence  of  the  rule  and  of  Its  vital 
importance  in  the  determination  of  cases  on 
appeal. 

[S]  Much  space  is  devoted  in  appellant's 
brief  to  the  maintenance  of  his  contention 
that  the  indictment  is  fatally  defective,  and 
that  therefore  his  demurrer  thereto  should 
have  been  sustained.  He  even  states  that  be 
has  not  the  patience  to  discuss  the  proposi- 
tion, and  that  it  seems  clear  to  him  that 
'.'this  court  cannot  without  setting  aside  all 
rules  and  precedents,  and  ignoring  all  learn- 
ing and  reverence  for  the  law  of  our  ances- 
tors, hold  this  indictment  suflSclent,  when  it 
fitlls  to  state  or  describe  in  any  manner  the 
place  where  the  explosion  occurred."  The 
offense  is  defined  in  section  601  of  the  Penal 
Code.  Therein  is  penalized  the  use  of  ex- 
plosives for  certain  enumerated  purposes. 
The  charging  part  of  the  Indictment  here, 
following  substantially  the  language  of  said 
section  describing  the  alleged  offense.  Is  as 
follows:  "The  said  W.  P.  Burke,  on  or  about 
the  fifth  day  of  February,  A.  D.  1910,  at  and 
in  the  county  of  Sonoma,  state  of  Califor- 
nia, did  willfully,  unlawfully,  feloniously 
and  maliciously  deposit  and  explode  at  in 
and  near  a  dwelling  house,  being  a  tent  house 
and  place  where  human  beings  did  then  and 
there  and  theretofore  usually  inhabit  assem- 
ble and  frequent,  pass  and  repass,  dynamite, 
Hercules  powder  and  other  chemical  com- 
pounds and  explosives  with  the  Intent  then 
and  there  to  feloniously  Injure  Lu  Smith,  a  ' 
human  being,  and  that  by  means  of  said  de- 
posit and  exploding  of  «aid  explosive  said  Lu 
Smith  was  thereby  injured  and  endangered." 
It  cannot  be  disputed  that  the  indictment 
charges  an  offense  defined  in  said  section  of 
the  Penal  Code,  and  that  said  offense  is 
shown  to  be  within  the  jurisdiction  of  the 
court.  Neither  can  there  be  any  doubt  as 
we  view  it  that  the  indictment  meets  the  re- 
quirement of  sections  950,  951,  and  952  of 
the  Penal  Code.  The  act  is  Identified  by 
these  circumstances,  as  pointed  out  by  re- 
spondent: (1)  The  date  satisfies  the  demand 
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of  section  955  of  the  Penal  Code.  (2)  The  Of- 
fense was  committed  In  Sonoma  county.  (3) 
The  explosion  occurred  near  a  dwelling  house, 
being  a  tent  house.  (4)  Said  tent  house  was 
occupied  by  human  beings  and  it  was  a  place 
where  they  assembled  and  passed  and  re- 
passed. (5)  Dynamite  was  the  explosive  used. 
(6)  The  act  was  maliciously  done.  (7)  The 
intent  of  the  defendant  was  then  and  there 
to  feloniously  injure  one  Lu  Smith.  (8)  By 
means  of  said  explosive  said  Lu  Smith  was 
then'  and  there  injured.  The  location  of  the 
tent  house  might  have  been  more  definitely 
indicated,  but  it  la  clear  that  appellant  has 
Buffered  no  injury  by  the  want  of  greater 
particularity  in  the  averment  In  this  re- 
spect there  would  seem  to  be  no  difference 
in  principle  from  other  cases  of  personal  in- 
jury or  of  felonious  assault.  In  a  charge  of 
assault  with  a  deadly  weapon  or  with  Intent 
to  commit  murder,  for  Instance,  It  Is  admit- 
ted tliat  it  is  sufficient,  as  far  as  the  locality 
is  concerned,  to  aver  that  the  offense  was 
committed  in  the  county.  This,  in  connection 
with  the  name  of  the  person  sought  to  be  in- 
jured and  the  sut^stantlve  averments  of  the 
crime,  makes  the  Identification  complete,  and 
answers  every  purpose  of  a  good  pleading. 
"The  facts  necessary  to  be  set  forth  are  pro- 
vided In  the  statute,  and  whenever  it  is  sub- 
stantially followed,  so  as  to  put  the  prisoner 
upon  fair  notice  of  the  offense  charged  and 
the  time,  place,  and  circumstances  necessary 
to  conatitate  the  crime,  it  will  be  sufficient." 
People  v.  Thompson,  4  Cal.  240.  Looking  at 
the  matter  in  its  practical  aspect,  it  is  mani- 
fest that  no  substantial  right  of  the  defend- 
ant was  invaded  or  imperiled.  He  knew 
whether  the  offense  charged  was  committed 
by  ttlm  in  any  part  of  Sonoma  county.  This 
knowledge  would  enable  him  to  prepare  and 
present  his  defense. 

[4]  And,  as  far  as  any  future  prosecution 
is  concerned,  the  indictment  would  protect 
him  in  Ills  answer  to  any  charge  of  the  same 
offense  committed  at  the  time  set  forth  at 
any  place  within  the  jurisdiction  of  said  su- 
perior court  If  there  should  be  any  doubt 
as  to  this,  his  plea  "of  once  in  jeopardy" 
could  be  supported  by  extraneous  evidence 
to  identify  the  particular  offense  for  which 
he  has  been  tried,  and  thus  he  would  be  am- 
ply protected.  In  the  light  of  the  trial  it- 
self, it  may  be  added,  it  is  made  perfectly 
clear  that  appellant  was  not  embarrassed  by 
the  asserted  Infirmity  in  the  indictment  and 
that  he  need  have  no  fear  of  another  convic- 
tion under  a  different  pleading  for  the  same 
offense.  The  following  authorities,  cited  by 
respondent,  bear  more  or  less  upon  the  suffi- 
ciency of  the  indictment,  and  they  lend  sup- 
port to  the  ruling  of  the  trial  court  upon 
the  demurrer.  People  v.  Avila,  43  Cal.  198; 
Ex  parte  Helbing,  66  Cal.  215,  5  Pac.  103; 
People  T.  Piatt  67  Cal.  23.  7  Pac.  1;  Peo- 
ple V.  Sheldon,  68  Cal.  435,  9  Pac.  457;  Peo- 
ple V.  Anderson,  80  Cal.  205,  22  Pac.  139;  Peo- 
ple T.  Frlgerio,  107  CaL  152,  .40  Pac.  107; 


People  T.  Faust,  118  Cal.  172,  45  Pac.  261; 
People  V.  Prather,  120  Cal.  660,  53  Pac.  259; 
People  V.  Barnnovich,  117  Pac.  572;  State  v. 
Sneed,  16  Lea  (Tenn.)  450,  1  S.  W.  282 ;  State 
v.  Shaw,  35  Iowa,  575;  Spencer  v.  State,  13 
Ohio,  407;  2  Bishop's  New  Criminal  Proce- 
dure, §  135. 

The  cases  cited  to  the  point  by  appellant 
are  easily  distinguished  from  the  one  at  bar, 
and  we  dean  it  unnecessary  to  notice  all  of 
tb&n  specifically.  They  mostly  relate  to  in- 
juries to  property  and  some  fact  essential  for 
Identification  was  omitted.  The  two  follow- 
ing citations,  however,  relate  to  personal  In- 
juries: In  People  v.  Perales,  141  CaL  581,  75 
Paa  170,  the  charge  was  of  an  assault  by 
means  likely  to  produce  great  bodily  injury. 
Ttie  Supreme  Court,  through  Mr.  Justice 
lorigan,  held  that  a  more  particular  state- 
ment of  facts  was  necessary  to  charg^e  tbe 
offense  definitely  and  certainly,  since,  under 
the  statute,  the  terms  used  had  no  precise  or 
technical  meaning,  and  that  it  was  not  a 
case  where  the  statute  designates  and  speci- 
fies particular  acts  or  means  whereby  the 
offense  is  committed.  In  People  v.  Mahony, 
145  Cal.  104,  78  Pac.  354,  the  indictment  was 
for  the  presentation  of  a  false  and  fraudu- 
lent claim,  and  it  was  held,  in  accordance 
with  the  well-established  rule  in  relation  to 
fraud,  that  the  particular  acts  and  facts 
which  make  the  claim  fraudulent  should  be 
averred.  Here,  as  we  have  seen,  the  facts 
constituting  the  offense  were  alleged  substan- 
tially in  tile  language  of  the  statute.  Those 
facts  need  no  definition  nor  explanation,  and 
tbe  time  and  place  were  sufficiently  desig-- 
nated. 

[S]  Appellant  has  displayed  no  lack  of  in- 
genuity or  of  courage  in  his  discussion  of 
the  question  of  the  sufficiency  of  the  evidence 
to  support  the  finding  of  the  jury.  Tbe 
method,  however,  adopted,  according  to  which 
the  evidence  is  considered  piecemeal  without 
regard  to  the  cumulative  and  convincing  ef- 
fect of  the  inculpatory  circumstances  in  the 
aggregate,  is  probably  the  only  course  that 
could  be  pursued  with  any  plausibility  or 
hope  of  success  in  a  case  like  this.  We  do 
not  propose  to  argue  the  probative  value  of 
the  various  circumstances  upon  which  tbe 
people  relied  for  a  conviction.  We  think  the 
mere  statement  of  some  of  the  important 
facts,  which  we  must  accept  as  established  to 
the  satisfaction  of  the  jury,  .carries  with  it 
the  conclusion  that  the  verdict  represents  a 
rational  inference  from  the  evidence. 

For  many  years  appellant  had  been  at  the 
head  of  an  institution  known  as  Burke's 
Sanitarium,  located  about  five  miles  from 
Santa  Rosa,  in  Sonoma  county.  At  the  time 
of  the  offense  he  was  of  the  age  of  60  or 
thereabout,  and  one  Lu  Smith  of  tbe  age  of 
40.  In  1901,  being  HI,  she  came  to  the  sani- 
tarium, and  she  was  given  osteopathic  treat- 
ment by  appellant.  Subsequently  she  accept- 
ed employment  from  him,  and  so  continued, 
with  some  intermission,   till  the  spring  of 
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1906.    She  then  went  away  for  a  short  time, 
but  retnrned  In  June,  and  remained  till  the 
1st  of  September.    After  that  she  resided  at 
different  places,  and  frequently  visited  ap- 
pellant at  his  office  In  Oakland  or  San  Fran- 
cisco.   In  the  snmmer  of  1906  appellant  ad- 
dressed to  her  a  long  communication  on  the 
subject  of  the  proper  relation  of  the  sexes, 
with  a  request  that  she  read  and  return  to 
bim.    Tills  communication  was  read  to  the 
Jury  on  the  request  of  the  defense.     His 
opinions  therein  advanced  seem  rather  star- 
tling in  view  of  appellant's  reputation  in  the 
commnnlty.     He  declared   that   the  "volun- 
tary family"  was  to  take  the  place  of  the 
old  fashioned  family;  that,  while  a  "natural 
marriage  may  not  be  legal,  but  legal  is  not 
as  high  an  authority  as  the  natural";  that 
the  "noble  woman"  is  the  one  who-  has  the 
courage  to  live  "nature's  ways,"  no  matter 
what  the  result,  and  regardless  of  the  popu- 
lar standard  of  morals;   that  sex  is  not  en- 
joyed to  the  full  "ontll  you  have  snbllmized 
it  to  the  fineness  of  the  rapture  of  affinity"; 
that  "such  a  ceremony  is  lawless,  wordless, 
and  thoughtless,"  and  that  nature  says:   "Be 
utterly   x)aBsionate   where  there   Is   affinity, 
and  then  it  will  be  pure."    Miss  Smith  seems 
to  have  been  duly  impressed  with  the  beauty 
and  verity  of  these  sentiments,  as  she  and 
the  doctor  assumed  Illicit  relations  in  June, 
1906,  and  their   meretricious   conduct  con- 
tinued at  intervals  for  a  long  time  thereaft- 
er, the  doctor  supporting  her  in  the  mean- 
time, and  In  June,  1908,  while  appellant  was 
Tisitlng  her  at  the  home  of  a   Mrs.  Macy 
in    San    Francisco,    conception    took    place. 
After  Miss  Smith  knew  she  was  to  become  a 
mother,  she  told  the  defendant,   and  after 
consultation,  it  was  decided  that  she  should 
go  to  the  Burke  Sanitarium.    When  she  ar- 
rived there,   she  was   introduced   as   Mrs. 
Smith  by  appellant,  and,  according  to  his 
directions  previously  given,  she  so  signed  her 
name  on  the  register.     She  had  no  money, 
and  appellant  paid  for  her  maintenance  at 
the  sanitarlom  for  some  time.    On  the  12th 
of  March,  1909,  a  child  was  born  to  her,  ap- 
pellant being  the  attending  physician.    About 
the  1st  of  August,  1909,  she  moved  into  the 
tent  house   where   the   explosion   occurred, 
tbe  tent  being  located  near  some  cottages 
on  a  road  running  through  tbe  sanitarium 
grounds.    The  first  disturbance  between  ap- 
pellant and  Ln  Smith  occurred  some  time 
in  June,  1909,  when  she  said  to  him,  in  the 
presence  of  others:    "You  have  time  to  see 
everybody  else  except  your  own  child."    This 
was  the  first  time  she  had  publicly  accused 
Um  of  being  the  father  of  the  child,  and  it 
became  noised  about.    She  called  him  a  cow- 
ard, and  said  he  was  afraid  to  face  the  con- 
sequences of  bis  own  act.    On  another  occa- 
sion she  had  with  him  a  heated  controversy 
over  bis  neglect  of  the  child,  and.  In  great 
anger,  he  seized  her  by  the  throat.    In  No- 
vember she  concluded  to  leave  the  sanitari- 
um, but  appellant  dissuaded  her  from  doing 


so.  On  the  17th  day  of  December  she  tele- 
phoned to  an  attorney  in  San  Francisco  In 
reference  to  her  troubles,  and  this  was  re- 
ported to  appellant,  who,  the  following  day, 
left  for  his  mine  In  Butte  county,  and  there 
obtained  four  sticks  of  dynamite.  The  mine 
is  located  about  24  mlles-from  Oroville.  Ap- 
pellant left  Oroville  on  the  morning  of  the 
19th  of  December  and  drove  to  the  mine  and 
returned  that  evening.  At  tbe  mine  he  asked 
for  dynamite  "to  take  down  to  blow  a  rock 
out  of  the  ditch  or  grounds  around  the  sani- 
tarium." He  stated  he  had  not  seen  any 
dynamite  used  and  a  small  charge  was  pre- 
pared and  exploded  In  his  presence.  He 
claimed  that  he  had  "an  old  miner  down 
there  around  the  sanitarium  that  knew  bow 
to  use  It,  and  he  would  be  in  no  danger  with 
it."  No  evidence  was  introduced  at  the  trial 
that  there  was  any  such  miner  at  the  sani- 
tarium. There  was  only  one  piece  of  fuse 
taken  by  appellant,  about  three  feet  long, 
although  there  were  several  roeks  that  tbe 
defendant  claimed  he  wanted  to  remove. 
The  defendant  was  shown  at  the  mine  how 
to  light  the  fuse,  and  it  may  be  said  that  the 
fuse  found  at  the  place  of  the  explosion  cor- 
responded In  appearance  with  that  which  ap- 
pellant obtained.  He  took  the  dynamite 
away  from  tbe  mine  and  arrived  at  Fulton, 
a  few  miles  from  Santa  Rosa,  on  the  evening 
of  December  20th,  where  he  was  met  by  Dr. 
Hltt  of  the  sanitarium.  Appellant  carried 
a  satchel  on  his  knees  In  the  buggy,  and  Dr. 
Hltt  advised  bim  to  set  it  down  between 
their  feet,  but  be  continued  to  bold  it  Ap- 
pellant did  not  tell  Dr.  Hltt  or  any  one  else 
that  he  had  any  dynamite.  No  other  person 
knew  anything  about  It  being  on  the  prem- 
ises. Appellant  had  it  In  his  possession  at 
the  sanitarium  for  46  days  preceding  the  ex- 
plosion, yet  no  attempt  was  made  to  blow 
the  rocks  from  the  ditch,  and  th^  were  still 
there  at  the  time  of  the  trial.  After  Lu 
Smith,  in  the  presence  of  others,  had  re- 
minded appellant  that  he  was  the  father  of 
her  child,  appellant  began  to  charge  her  with 
Insanity,  and  falsely  stated  to  different  per- 
sons that  she  had  threatened  "to  blow  her- 
self up,  and  he  feared  that  she  was  going  to 
do  It."  Being  asked  how  he  thought  she 
would  accomplish  it,  he  said:  "It  may  be 
dynamite,  or  something  of  that  nature."  He 
also  declared  that  it  would  be  better  If  she 
and  the  child  were  both  dead.  Thursday  be- 
fore the  explosion  he  promised  to  give  the 
woman  money  in  a  few  days.  The  next  day 
he  told  her  he  had  a  check,  and  he  would 
have  it  cashed  when  he  would  give  her  the 
money.  He  asked  her  whether  the  baby's 
crib  was  "by  the  side  of  the  bed  or  at  the 
foot"  In  the  tent  Some  time  liefore  that  he 
went  to  the  front  of  the  teat,  stepped  onto 
the  porch,  looked  in  at  the  open  door  where 
he  had  a  view  of  the  location  of  the  bed  and 
the  baby's  crib,  and,  feeling  of  the  canvas, 
he  remarked  to  the  girl  who  was  caring  for 
the  baby:  "This  Is  a  nice  tent"    On  Satur- 
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day,  the  day  of  the  explosion,  he  again  ex- 
cused himself  for  not  furnishing  her  the 
money,  and  she  threatened  to  go  away  and 
bring  suit  against  him.  That  night,  Febru- 
ary 5,  1910,  about  7  o'clock,  an  attorney  con- 
nected with  the  oflBce  of  the  attorney  to 
whom  she  had  previously  telephoned,  arrived 
at  the  sanitarium,  and  appellant  was  inform- 
ed of  his  arrival.  On  the  evening  of  the 
explosion,  about  a  quarter  to  8,  a  Mr.  DU- 
lard,  clerk  of  the  sanitarium,  left  the  sani- 
tarium building  and  started  towards  his  own 
cottage,  which  was  westerly  from  the  Lu 
Smith  cottage.  At  this  time  Mrs.  Smith  was 
away  from  her  tent  and  the  light  was  out. 
Temporarily  stopping  in  the  road — not  far 
from  said  tent — ^he  saw  Dr.  Burke  approach- 
ing him  from  the  sanitarium,  walking  rapid- 
ly. The  night  was  dark,  and,  when  appel- 
lant reached  a  point  within  10  or  15  feet  of 
the  witness,  the  former  turned  and  practi- 
cally retraced  his  steps.  No  word  was  spo- 
ken between  them.  The  dynamite  that  caus- 
ed the  explosion  was  attached  to  the  wall 
of  the  tent  above  the  wooden  wall  that  came 
up  near  the  top  of  the  bed  occupied  by  Mrs. 
Smith,  the  bed  being  immediately  against 
the  wall.  She  went  to'  bed  about  8  o'clock. 
She  had  put  the  baby  In  Its  crib,  and  put 
out  the  light  previous  to  that  time,  and  had 
gone  to  the  bathroom  some  distance  away 
to  take  a  bath,  leaving  the  baby  alone  asleep. 
It  was  the  theory  of  the  prosecution  that 
this  was  the  time  when  Dlllard  saw  appel- 
lant and  that  the  latter  had  taken  advantage 
of  the  absence  of  Mrs.  Smith,  to  attach  the 
dynamite  to  the  outside  wall  of  the  tent. 
The  explosion  occurred  about  9:30  o'clock 
and  was  that  of  dynamite.  The  woman 
was  burned  considerably,  and  her  flesh  was 
torn  In  several  places,  especially  on  one  of 
her  arms.  Under  similar  conditions  as  those 
existing  at  the  tent,  the  prosecution  made 
an  experiment  with  the  explosion  of  the 
same  amount  of  dynamite  as  that  secured 
by  appellant  as  aforesaid,  and  obtained  sim- 
ilar results  as  to  the  force  of  the  explosion 
and  the  marks  on  the  tent.  Shortly  after 
the  explosion  appellant,  standing  near  the 
tent,  said,  "I  guess  that  girl  has  blown  her- 
self up,"  and  the  next  morning  he  stated 
that  it  was  too  bad  the  explosion  had  not 
killed  her,  as  the  baby  would  be  better  off 
without  her.  He  was  advised  that  the  ex- 
plosion should  be  investigated  by  the  au- 
thorities, and  he  declared  that  "the  matter 
would  right  itself,"  and  that  he  "did  not 
think  an  investigation  was  necessary."  Aft- 
er witness  Dlllard  had  reported  the  explo- 
sion to  the  authorities,  appellant  declared  to 
him  that  he  was  too  officious,  and  that  he 
had  directed  his  brother,  Alfred  Burke,  to 
telephone  to  the  officers  not  to  come,  and 
had  sent  to  them  a  letter  to  that  effect.  The 
explosion  was  reported  by  Mr.  Dlllard  to 
the  sheriff  about  noon  on  the  6tb  of  Feb- 
ruary, and  Alfred  Burke  delivered  the  letter 
about  4  o'clock  in  the  afternoon.     In  this 


letter  to  the  sheriff  appellant  stated  that  the 
explosion  occurred  "in  the  tent  of  a  patient 
who  is  unbalanced  in  mind,"  and  tliat  she 
"will  probably  die  as  the  result  of  the  explo- 
sion," and  "we  do  not  know  that  she  did 
it  but  think  she  did  as  she  has  repeatedly 
threatened  'to  blow  herself  up.*  We  are 
quite  able  to  cope  with  the  situation,  with- 
out troubling  you."  When  the  sheriff  talked 
to  him  on  that  afternoon,  appellant  stated 
that  he  had  not  known  of  any  explosives 
being  on  the  place.  One  week  later  two  oth- 
er peace  officers  Interviewed  liim  at  the 
sanitarium,  and  he  was  asked  if  there  had 
been  any  dynamite  or  explosive  on  the  prem- 
ises, and  he  replied  that  he  "knew  of  no  rea- 
son why  any  should  have  been  used  on  the 
place,  unless  at  the  time  of  building  a  water 
flume  there  several  years  ago,"  and,  on  be- 
ing further  questioned,  be  stated  positively 
that  he  knew  of  "no  blasting  powder  or 
dynamite  ever  being  on  the  place."  Inoune- 
diately  after  the  explosion  one  Dr.  Dessau, 
who  was  employed  by  appellant  at  the  sani- 
tarium, treated  Miss  Smith.  He  did  not 
believe  she  was  going  to  die,  but  appellant 
predicted  her  death.  For  some  unexplained 
reason.  Dr.  Dessau  was  withdrawn  from  the 
case  witbin  a  day  or  two,  and  appellant  took 
charge.  He  applied  to  the  wound  on  tbe 
arm  of  Miss  Smith  a  preparation  contained 
in  a  box  upon  which  was  written,  In  appel- 
lant's handwriting,  "Boracic  acid."  It  con- 
tained, however,  quite  a  percentage  of  ar- 
senic, and  it  was  a  rational  inference,  from 
the  surrounding  circumstances,  that  appel- 
lant contemplated  that  the  death  of  Miss 
Smith  would  be  the  result  of  the  continued 
application  of  this  "slow  poison."  His  plan, 
however,  was  interfered  with  by  the  action 
of  the  district  attorney. 

The  foregoing  Is  not  by  any  means  an 
exhaustive  resume  of  the  case  for  the  people. 
Other  circumstances  of  moment  appeared  to 
fortify  the  conclusion  reached  by  the  Jury, 
two  of  which  will  be  noticed  in  connection 
with  the  consideration  of  the  question  as  to 
the  admissibility  of  evidence.  As  to  the 
showing  made  by  the  prosecution,  it  Is  suffi- 
cient comment  to  declare  that  seldom  is  sucb 
a  case  of  circumstantial  evidence  made  out. 
It  is  not  only  sufficient  to  support  the  ver- 
dict, but  it  is  persuasive,  satisfactory,  and 
convincing.  Furthermore,  it  may  be  said 
that  it  seems  difficult  to  understand  how 
any  one  can  read  the  cold  record,  dispas- 
sionately and  without  bias,  and  not  be  im- 
pressed with  an  abiding  conviction  of  appel- 
lant's guilty  participation  In  the  crime 
charged  against  him. 

[S]  Appellant  complains  bitterly  of  the  con- 
duct of  the  district  attorney  in  his  cross-ex- 
amination of  the  character  witnesses  for  the 
defense.  Those  witnesses  testified  to  the 
good  reputation  of  defendant  for  peace  and 
quiet  and  also  for  chastity.  On  cross-exami- 
nation they  were  asked  if  they  had  not  heard 
that  defendant  had  made  a  practice  of  corn- 
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mittlng  abortions,  and  having  improper  in- 
tercourse with  women,  and  of  taking  undue 
liberties  with  female  patients.  The  court 
permitted  these  questions,  but  sustained  an 
objection  to  the  question  asked  of  one  wit- 
DCBS  If  he  had  not  heard  of  the  defendant 
having  been  indicted  by  the  grand  Jury  of 
Lake  county.  No  complaint  is  made  of  any 
question  asked  of  the  defendant  himself. 
Under  the  authorities,  the  questions  allowed 
by  the  court  were  properly  permitted  as  af- 
fecting the  weight  of  the  testimony  In  rela- 
tion to  defendant's  reputation.  The  district 
attorney  did  not  claim  anything  as  to  the 
verity  of  the  matters  suggested  or  implied 
in  his  questions.  The  rule  is  ttiat  on  cross- 
examination  of  character  witnesses  they  may 
be  asked  as  to  specific  reports  concerning 
the  trait  of  character  Involved,  if  they  have, 
a  tendency  to  establish  the  bad  reputation, 
although  they  may  not  be  sufficient  for  that 
purpose.  In  People  v.  Ah  Liee  Doon,  97  Cal. 
180,  31  Pac.  936,  witnesses  to  the  good  dis- 
position of  defendant  were  permitted  to  be 
asked  if  they  bad  heard  of  his  prior  con- 
viction of  murder  and  of  his  having  drawn 
hia  pistol  on  different  persons.  The  Supreme 
Court  said:  "In  the  cross-examination  of 
witnesses  testifying  to  reputation  or  char- 
acter, such  questions  are  permissible."  In 
People  V.  Moran,  144  Cal.  63,  77  Pac.  783, 
on  cross-examination  of  a  witness  who  had 
testified  to  defendant's  good  reputation  for 
peace  and  quiet,  it  was  held  proper  to  ask 
if  he  had  not  read  that  within  eighteen 
months  defendant  had  been  arrested  for  dis- 
turbing the  peace — the  court,  through  the 
chief  justice,  stating  that  It  was  strictly  in 
line  of  cross-examination,  and  that  "the  cas- 
es cited  by  counsel  to  the  proposition  that 
It  was  misconduct  in  the  prosecuting  attor- 
ney to  ask  about  the  arrest  for  vagrancy  do 
not  sustain  him,  the  one  nearest  in  point — 
People  V.  Crandall,  125  Cal.  134  [57  Pac. 
785] — being  distinctly  against  him."  In  Peo- 
ple V.  Perry,  144  Cal.  750,  78  Paa  284,  the 
qnestions  on  cross-examination  whether  the 
witnesses  had  heard  that  the  defendant  was 
charged  with  burglary  and  convicted  of 
petit  larceny  were  held  admissible;  the 
court  quoting  from  People  v.  Gordon,  103 
CiL  574,  37  Pac.  535,  to  the  effect  that  the 
opinion  of  the  witness  and  the  value  of  it 
"may  be  tested  by  asking  him  whether  he 
lias  ever  heard  that  the  person  in  question 
bag  been  accused  of  doing  acts  wholly  incon- 
sistent with  the  character  which  he  has  at- 
trlbnted  to  him."  See,  also,  People  v.  Web- 
er, 149  Cal.  342,  86  Pac.  671. 

[7-9]  Assuming  that  the  question  as  to  the 
indictment  by  the  grand  jury  of  Lake  coun- 
ty was  improper.  It  Is  sufficient  to  say  that 
this  is  not  a  case  where  the  mere  asking  of 
snch  a  question  should  be  held  to  require  a 
reversal  of  the  judgment  Counsel  for  ap- 
pellant manifest  a  good  deal  of  heat  over 
the  conrention  that  the  district  attorney  was 
not  asking  these  questions  In  good  faith. 


But  how  would  counsel  have  the  question  of 
good  faith  determined?  They  did  not  ask 
the  district  attorney  whether  he  was  acting 
in  good  faith  or  whether  he  had  any  ground 
for  believing  that  the  witnesses  had  heard 
unfavorable  reports  concerning  the  conduct 
of  appellant  And,  if  he  bad  volunteered 
such  Information  in  the  presence  of  the  ju- 
ry, it  is  clear  that  it  would  have  been  pal- 
pable error.  The  fact  is  that,  under  the  cir- 
cumstances, we  must  assume  that  he  was 
conscientiously  discharging  his  duty  as  he 
understood  it,  and  we  can  see  nothing  in  his 
conduct  in  the  examination  of  witnesses  that 
was  prejudicial  to  any  substantial  right  of 
appellant.  Besides,  the  answers  to  the  ques- 
tions were  unfavorable  to  the  prosecution, 
and  therefore  appellant  suffered  no  barm. 
People  V.  Chin  Hane,  108  Cal.  604,  41  Pac. 
687. 

[10]  The  court  did  not  abuse  Its  discretion 
in  Ilmlttng  the  number  of  character  wit- 
nesses to  13.  No  evidence  was  offered  by 
the  prosecution  to  impeach  that  reputation, 
and,  as  stated  In  Bunnell  v.  Butler,  23  Conn. 
68:  "There  must  necessarily  be  a  limit  to 
such  Inquiries,  and  it  is  for  the  court  to  pre- 
scribe it."  People  V.  Moan,  65  Cal.  532,  4 
Pac.  645;  People  v.  Casselman,  10  Cal.  App. 
241,  101  Pac.  693.  It  is  not  at  all  likely 
that  any  additional  witness  would  have  add- 
ed to  the  force  of  the  testimony  of  the 
large  number  testifying  none  of  whom  was 
Impeached  or  contradicted. 

[11]  Miss  Smith  had  testified  on  direct  ex- 
amination that  she  had  sexual  intercourse 
with  appellant  for  the  first  time  at  Oakland 
in  June,  1906.  On  cross-examination  im- 
peachment was  sought  by  showing  that  be- 
fore the  grand  jnry  she  had  testified  that  in 
April,  1906,  at  the  sanitarium,  appellant  "did 
things  that  no  physician  should  do  with  a 
patient"  On  redirect  she  was  allowed,  over 
the  objection  of  appellant,  to  answer  the 
question:  "What  were  those  things?"  The 
question  was  equivalent  to  an  inquiry  for  an 
explanation  of  her  statement.  It  would  cer- 
tainly be  a  very  harsh  and  unjust  rule  that 
wonld  close  the  mouth  of  a  witness  under 
such  circumstances,  where  an  answer  is  ca- 
pable  of  a  construction  either  consistent  or 
inconsistmt  with  his  other  statements  under 
oath.  The  law,  on  the  contrary,  indulges 
the  presumption  that  a  witness  is  speaking 
the  truth  and  affords  him  every  reasonable 
opportunity  to  support  that  presumption  and 
to  appear  In  the  proper  light  before  the  ju- 
ry. On  redirect  examination,  it  is  proper 
for  htm  to  state  facts  and  circumstances 
that  tend  to  correct  or  repeal  any  wrong 
impressions  or  inferences  that  arise  from  a 
matter  drawn  out  on  cross-examination,  not- 
withstanding such  facts  and  circumstances 
may  prejudice  the  case  for  the  defendant. 
People  V.  Corey,  8  Cal.  App.  725,  97  Pac.  907. 
We  need  not  consider  the  contention  of  re- 
spondent that  "the  testimony  would  have 
been  admissible  on   direct  examination  as 
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showing  the  relation  of  the  parties,  and  on 
the  question  of  motiye  and  as  to  the  par- 
entage of  the  child,"  as  there  can  be  no 
doubt  that  It  was  admissible  In  view  of  the 
cross-examination. 

[12]  It  is  claimed  that  the  court  erred  In 
excluding  testimony  as  to  the  purpose  and 
motive  In  making  the  trip  to  Bills  inine. 
This  is,  of  course,  an  Important  considera- 
tion, and  relates  to  the  time  when  the  dy- 
namite was  secured.  The  rule,,  no  doubt,  is 
that,  "when  the  act  of  a  party  may  be  giv- 
en in  evidence,  his  declarations  made  at  the 
time,  and  calculated  to  elucidate  and  explain 
the  character  and  quality  of  the  act,  and  so 
connected  with  it  as  to  constitute  one  trans- 
action, and  so  as  to  derive  credit  from  the 
act  Itself  are  admissible  In  evidence.  lAind 
V.  Inhabitants  of  Tyngsborough,  9  Cosh. 
(Mass.)  38.  •  *  •  The  existence  of  a  par- 
ticular Intention  in  a  certain  person  at  a 
certain  time  being  a  material  fact  to  be 
proved,  evidence  that  he  expressed  that  in- 
tention at  that  time  is  as  direct  evidence  of 
the  fact  as  his  own  testimony  that  he  then 
had  that  intention  would  be."  Mutual  Life 
Ins.  Go.  V.  Hillmon,  145  U.  8.  285,  12  Sup. 
Ct.  909,  36  U  Ed.  706;  Rogers  v.  Manhat- 
tan Life  Ins.  Co.,  138  Cal.  290,  71  Pac.  348. 
In  harmony  with  this  rule,  the  court  allowed 
the  greatest  latitude  to  the  appellant  In 
showing  what  was  said  and  done  at  the 
mine  at  the  time  he  secured  the  dynamite. 
The  court  properly  excluded  evidence  as  to 
conversations  between  appellant  and  other 
parties  that  occurred  days  before  the  said 
visit  to  the  mine.  These  conversations  were 
no  part  of  the  res  gestae,  and  were  clearly 
hearsay.  As  stated  in  Agulrre  v.  Alexander, 
68  Cal.  26,  the  verbal  declarations  of  a  par- 
ty to  be  admissible  must  accompany  the 
act,  the  nature,  object,  or  motive  of  which 
is  the  subject  of  inquiry.  They  must  be  con- 
temporaneous with  the  act  to  which  they 
were  intended  to  give  character.  People  v. 
Hunthigton,  8  Cal.  App.  612,  97  Pac.  760,  Is 
a  case  directly  In  point  Therein  It  was 
stated  by  the  court,  through  Presiding  Jus- 
tice Cooper,  that  "the  law  would  not  permit 
a  party  who  Intended  to  perform  an  act  that 
was  criminal  to  make  statements  or  declara- 
tions a  day  or  two  before  the  act,  as  to  the 
lawful  purpose  tn  mind  and  then  introduce 
such  declarations  to  justify  himself."  They 
are  classed  as  self-serving  declarations,  and 
it  is  well  settled  that  they  are  not  admissi- 
ble. Barkly  v.  Copeland,  86  Cal.  489,  25  Pac. 
1,  405. 

[13]  The  court  permitted  evidence  that  one 
Marian  Derig  gave  money  to  I/U  Smith  to 
induce  her  to  depart  from  the  state  prior  to 
the  trial.  The  theory  of  the  prosecution  was 
that  the  said  Derig  was  acting  in  behalf  of 
defendant  Upon  this  theory  alone  could  the 
evidence  be  properly  received.  To  establish 
the  co-operation,  the  people  relied  upon  cir< 
cumstantial  evidence.  Of  course,  it  would 
be  rare  that  any  direct  evidence  could  be  af- 


forded of  the  criminal  connection  In  such  a 
case.  These  are  the  circumstances  which 
respondent  urges  as  sufficient  to  justify  or 
at  least  to  render  rational  the  inference  that 
Marian  Derig  was  acting  as  the  agent  of  ap- 
pellant: She  had  been  a  friend  to  the  de- 
fendant for  some  time,  having  been  a  pa- 
tient at  his  institution  years  before.  After 
defendant  was  charged  with  this  crime,  she 
left 'her  home  in  Los  Angeles,  and  came  to 
the  sanitarium  under  a  fictitious  name,  and 
remained  there  until  shortly  after  Ln  Smith 
departed.  She  went  to  the  private  residence 
of  the  defendant  and  did  not  register  as 
guests  usually  do.  Though  not  a  patient 
she  took  part  of  her  meals  at  her  private 
rooms,  especially  during  the  last  of  her  stay, 
when  the  negotiations  with  Lu  Smith  were 
begun.  She  and  the  defendant  conferred  in 
her  private  room  and  the  housemaid  was 
told  to  come  back  later.  She  stayed  at  the 
institution  at  his  expense.  After  Lu  Smith 
wrote  the  defendant  requesting  money  to  go 
to  Japan,  Marian  Derig  sought  Lu  Smith  in 
Berkeley  where  she  was  staying,  and,  during 
the  pendency  of  the  negotiations  for  the  de- 
parture of  Miss  Smith,  Marian  Derig  made 
trips  to  the  sanitarium.  Lu  Smith  had  not 
seen  nor  corresponded  with  Marian  Derig 
for  four  years  prior  to  the  commission  of 
the  offense.  There  was  evidence  that  Marian 
Derig  had  no  money  of  her  own.  There  was 
no  apparent  reason  Why  she  should  make  a 
present  of  $750  to  Miss  Smith.  There  was 
evidence  that  Marian  Derig  fabricated  a 
letter  of  exoneration  of  appellant  purport- 
ing to  have  been  written  by  Lu  Smith,  which 
letter  was  offered  by  appellant  at  the  trial 
for  the  consideration  of  the  jury.  It  Is  in- 
sisted that  it  is  a  legal,  and,  in  fact,  the 
only  reasonable,  inference  from  these  cir- 
cumstances that  the  act  of  Marian  Derig 
was  authorized  and  directed  by  appellant, 
and  with  this  contention  we  entirely  agree. 
The  evidence  connecting  appellant  with  the 
transaction  Is  more  persuasive  than  that 
imputing  participation  in  a  felonious  con- 
spiracy to  defendant  in  the  case  of  People  v. 
DonnoUy,  143  Cal.  894,  77  Pac.  177,  and 
yet  in  that  case  a  conviction  of  murder  was 
upheld  by  the  Supreme  Court.  As  stated  in 
Underhlli  on  Evidence,  |  491:  "It  need  not 
be  shown  that  the  parties  actually  came  to- 
gether and  agreed  in  express  terms  to  enter 
into  and  pursue  a  Common  design.  The  ex- 
istence of  the  assent  of  minds  which  Is  in- 
volved In  a  conspiracy  may  be,  and  from  the 
secrecy  of  the  crime,  usually  must  be,  infer- 
red by  the  jury  from  proof  of  facts  and  cir- 
cumstances which,  taken  together,  apparent- 
ly Indicate  that  they  are  merely  parts  of 
some  complete  whole."  We  feel  no  doubt 
that  the  court  was  justified  in  permitting  the 
jury  to  consider  the  testimony  with  the  fol- 
lowing admonition  which  it  gave:  "Unless 
you  are  satisfied  from  all  the  evidence  in  the 
case  that  the  defendant  did  cause  or  au- 
thorise the  persuasion  or  disappearance  of 
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sacb  vltness,  you  cannot  consider  It  as  a 
circumstance  against  the  defendant"  Other 
iDstmctire  cases  cited  by  respondent  In  this 
connection  are:  Chicago,  etc.,  y.  Collins,  56 
UL  212 ;  Clark  y.  State,  28  Tex.  App.  189,  12 
S.  W.  729,  19  Am.  St.  Rep.  817;  Fisher  y. 
State,  73  Ga.  596;  Wilkerson  y.  State,  73 
Ga.  799;  People  y.  Pitcher,  15  Mich.  397; 
McDowell  y.  Rlssell,  37  Pa.  169;  State  y. 
Prater,  62  W.  Va.  132,  43  S.  E.  233;  Han- 
non  y.  State,  6  Tex.  App.  649;  People  y. 
Fehrenbach,  102  Cal.  396,  36  Pac.  678;  Peo- 
ple V.  Smith,  161  Cal,  625,  91  Pac.  511. 

[14]  It  Is  claimed  that  It  was  error  for 
the  court  to  allow  the  prosecution  to  im- 
peach and  attack  the  character  of  the  said 
Marian  Derig,  who  was  not  a  witness  in  the 
case.  Appellant  has  placed  a  wrong  con- 
stmctlon  uiiton  the  testimony.  The  facts  of 
which  complaint  Is  made  were  developed 
while  the  witness  Pierce  was  upon  the  stand. 
He  was  Interrogated  as  to  the  movements 
and  financial  condition  of  said  Marian  Derlg 
which  were  material  and  relevant  matters. 
His  opportunity  to  know  the  facts  and  his 
Htlatlon  to  her  were  legitimate  considera- 
tions for  the  Jury.  The  substance  of  the 
testimony  of  Pierce  to  which  objection  Is 
made  Is  stated  by  respondent  as  follows: 
That  he  had  Uyed  with  Marian  Derlg  and 
bad  known  her  for  four  years ;  that  she  left 
Los  Angeles  In  February  on  the  train  for 
San  Francisco,  and  that  she  returned  to  Los 
Angeles  about  the  Ist  of  May,  stayed  a  short 
while  and  returned  to  San  Francisco;  tliat 
he  had  not  seen  her  since,  except  once  in 
October;  that  her  maiden  name  was  Sum- 
mervllle;  that  she  had  gone  by  his  name 
(or  about  four  years;  that  he  had  known 
of  her  haying  no  employment  except  demon- 
strating for  him.  "In  weighing  the  testt- 
mony  of  witnesses  a  court  or  Jury  should,  of 
course,  take  into  consideration  evidence  dis- 
closing their  means  of  knowledge  and  rela- 
tion to  the  parties  and  issues."  30  Am.  & 
Eng.  Ency.  of  Law,  1069.  "The  law  regards 
as  relevant  all  facts  which  tend  to  illustrate 
the  credibility  of  the  witness  or  which  en- 
able the  Jury  to  determine  the  weight  of 
his  testimony."  People  v.  Saunders,  13  Cal. 
App.  747.  110  Pac.  826.  "The  life  and  asso- 
ciations of  a  witness  whether  impeachable 
or  the  reverse  are  all  relevant."  Underbill 
on  Grim.  Ev.  §  244.  Of  course,  the  district 
attorney  should  not  ask  a  witness  a  question 
merely  for  the  purtMSe  of  degrading  him  or 
of  any  one  connected  with  the  case,  but  It 
cannot  be  said  that  we  have  an  instance 
here  of  such  misconduct. 

[1S-17]  Appellant  seems  to  think  that  It 
wag  "most  prejudicial  error"  on  the  part  of 
the  court  In  excluding  evidence  "of  Lu 
Smith's  illicit  relations  with  other  men  and 
as  to  acts  of  lewdness  on  her  part."  The 
contention  Is  made  upon  the  ground  that  the 
IsHue  was  tendered  by  respondent.  ■  As  to 
this  appellant  Is  in  error.  Besides,  unless 
confined  to  tbe  period  of  possible  concep- 


tion, the  evidence  was  immaterial.  This  is 
not  one  of  the  methods  recognized  by  the 
law  for  impeaching  the  credit  or  character  of 
a.  witness.  She  was  asked  by  the  district 
attorney  whether  during  the  months  of  May, 
June,  July,  and  August  or  September,  1908, 
she  had  the  company  of  any  other  man 
than  Dr.  Burke,  and  she  replied:  "I  did  not 
or  any  other  month."  This  latter  part  of 
the  answer  was  manifestly  not  responsive  to 
the  question,  and  should  have  been  strick- 
en out  If  a  motion  to  that  effect  had  been 
made.  The  purpose  of  the  Inquiry  was  clear- 
ly to  eliminate  the  consideration  of  other 
than  the  defendant  as  the  father  of  the 
child.  On  cross-examination,  after  testify- 
ing to  the  first  act  of  intercourse  with  de- 
fendant, she  was  asked:  "Up  to  that  time 
had  you  never  maintained  any  illicit  rela- 
tions with  any  man?"  The  district  attorney 
objected  to  the  question,  and  the  court  erro- 
neously overruled  the  objection.  The  error 
was  in  favor  of  appellant,  but  It  did  not  pre- 
clude the  court  from  ruling  right  and  exclud- 
ing further  evidence  as  to  the  morality  of 
the  witness  at  a  time  long  prior  to  the  period 
already  mentioned.  The  court  stated  that  It 
would  allow  the  defendant  to  show  the  rela- 
tions of  Lu  Smith  and  any  man  at  any  time 
when  such  relation  might  have  any  bearing 
upon  the  question  of  the  parentage  of  the 
child.  That  was  as  far  as  the  court  was  re- 
quired to  go,  and  no  evidence  within  that 
limitation  was  offered  by  appellant.  "A  wit- 
ness cannot  be  Impeached  by  evidence  of  par- 
ticular wrongful  acts,  nor  is  it  proper  to 
question  the  witness  with  reference  to  such 
matters."  Sharon  v.  Sharon,  79  Cal.  673,  22 
Pac.  26,  131;  Barkly  y.  Copeland,  86  Cal. 
490.  25  Pac.  1,  405 ;  Pyle  v.  Plercy,  122  Cal. 
386,  55  Pac.  141 ;  Estate  of  James,  124  Cal. 
657,  57  Pac.  578,  1008;  section  2051,  Code 
Cly.  Proc. 

In  People  v.  Benson,  6  Cal.  221,  65  Am. 
Dec.  506,  cited  by  appellant,  evidence  of  In- 
tercourse with  other  men  Is  said  to  be  ad- 
missible In  that  class  of  cases,  as  tending  to 
disprove  the  .allegation  of  force.  Here  the 
act  was  voluntary  on  the  part  of  each.  Of 
course,  it  Is  also  apparent  that  evidence  of 
the  character  sought  to  be  Introduced  would 
have  no  tendency  to  decrease  the  probability 
that  appellant  was  the  father  of  the  child. 
As  stated  by  respondent:  "It  would  not  legit- 
imately aid  the  defendant  to  show  that  she 
was  a  prostitute.  Instead  of  a  mistress." 

[II,  H]  The  prosecution  offered  evidence  to 
show  that,  after  the  offense  was  committed, 
an  attempt  was  made  to  substitute  other 
dynamite  for  that  which  It  is  claimed  was 
exploded  by  appellant  as  charged  In  the  In- 
dictment. The  story  is  an  Interesting  one, 
but  we  cannot  enter  fully  Into  its  details. 
Appellant  testified,  in  his  own  behalf,  that 
at  the  time  of  the  explosion  when  Lu  Smith 
was  Injured  he  had  In  his  possession  the 
dynamite  which  he  had  secured  at  the  mine 
In  December  preceding,  and  that  It  continued 


Digitized  by 


Google 


446 


122  PACIFIC  REPORTER 


(Cal. 


to  remain  on  the  premises.  He  also  offered 
an  explanation  of  his  denial  to  the  officers 
that  he  ever  had  any  on  the  place.  He  pro- 
duced in  court  what  he  claimed  to  be  the 
original  package  of  dynamite.  It  was  there- 
fore manifestly ,  proper  for  the  people,  in  re- 
buttal, to  impeach  the  genuineiless  and  integ- 
rity of  this  dynamite.  The  only  possible 
legal  objection  to  the  district  attorney's  ^ef- 
forts  to  do  so  is  found  in  the  contention  that 
appellant's  connection  with  the  transaction 
was  not  shown.  In  this  respect  the  situation 
is  similar  to  that  existing  in  reference  to 
Marian  Derlg  as  aforesaid.  The  undertak- 
ing ,  to  secure  the  additional  dynamite  orig- 
inated with  one  Golden,  and  the  question  is 
whether  he  was  the  agent  of  appellant  in 
the  premises.  As  with  Marian  Berlg,  so  with 
him,  we  think  there  was  abundant  evidence 
of  his  agency  to  authorize  the  ruling  of  the 
court.  Appellant  argues  the  point  as  though 
respondent  relied  njpon  the  fact  of  Golden's 
employment  as  attorney  for  appellant  to  Jus- 
tify the  inference  of  criminal  agency,  but 
•  we  do  not  understand  respondent  to  make 
any  such  absurd  claim.  Our  attention  is 
called  to  many  facts  and  circumstances, 
which  we  deem  it  unnecessary  to  specify, 
that  can  leave  little,  if  any,  doubt  in  the 
unprejudiced  mind  that  there  was  concert 
and  collusion  between  Golden  and  the  de- 
fendant to  fabricate  ttiis  evidence,  as  claim- 
ed by  the  people. 

The  witness  B.  F.  Greenwell  was  called 
by  the  prosecution,  and,  among  other  things, 
he  testified  that  Golden  asked  hkd  to  find 
four  sticks  of  dynamite,  and  that  Golden 
said  he  had  destroyed  evidence  that  was  nec- 
essary to  keep  the  doctor  from  the  peniten- 
tiary. Over  the  objection  of  appellant,  the 
witness  was  asked  if  he  had  not  told  certain 
parties  that  Golden  said  "he  had  destroyed 
that  dynamite,  which  was  the  only  evidence 
that  would  save  the  defendant  from  the  pen- 
itentiary." The  ruling  of  the  court  was  prop- 
er under  the  authorities.  People  t.  De  Witt, 
08  Cal.  586,  10  Pac.  212;  People  v.  Cook,  148 
CaL  844,  83  Pac.  43;  Zipperlen  y.  So.  Pac. 
R.  Co.,  7  Cal.  App.  217,  93  Pac.  1049.  But, 
at  any  rate,  the  ruling  was  without  preju- 
dice, since  tlie  answer  was  favorable  to  ap- 
pellant, and  no  Impeaching  evidence  was'  of- 
fered by  the  people.  People  v.  Chrisman, 
13fi  Cal.  287,  67  Pac.  136. 

[20,21]  During  the  progress  of  the  trial 
Miss  Smith,  while  on  the  stand  one  day,  held 
her  baby  in  her  arms,  and  she  was  asked 
by  the  district  attorney  whether  that  was  the 
child  that  she  referred  to  in  her  testimony 
and  she  answered  in  the  affirmative.  It  is 
claimed  that  It  was  "gross  error  for  the  dis- 
trict attorney  to  bring  in  Lu  Smith's  Illegiti- 
mate child  and  exhibit  it  to  the  Jury."  We 
know  of  no  rule  that  precludes  a  woman 
from  bringing  into  the  courtroom  her  own 
child,  whether  legitimate  or  otherwise,  and, 
as  to  the  said  questions  asked  of  the  witness. 


it  would  be  sufficient  to  say  that  no  objection 
was  made  until  they  were  answered.  But, 
In  view  of  the  question  as  to  the  paternity 
of  the  child,  it  was  altogether  proper  to  ex- 
hibit it  to  the  Jury  that  they  might  observe 
the  resemblance,  if  any,  to  the  putative  fa- 
ther. '"Taken  by  itself,  proof  of  such  re- 
semblance would  be  insufficient  to  establish 
paternity;  but  it  would  be  clearly  a  clrctim- 
Btance  to  be  considered  in  connection  with 
other  facts  tending  to  prove  the  Issue  on 
which  the  Jury  are  to  pass."  Gaunt  v.  State, 
50  N.  J.  Law,  490,  14.  Atl.  60O;  In  re  Jessup, 
81  Cal.  417,  21  Pac.  076,  22  Pac.  742,  1028,  6 
L.  R.  A.  594.  The  later  decisions  hold  such 
evidence  admissible.  In  the  second  Biennial 
Supplement  to  Ency.  of  Evidence,  p.  195,  It  is 
said:  "Family  resemblance  being  nature's 
own  Identification  is  so  common  and  well 
known  that  there  is  no  practical  reason  why 
the  alleged  offspring  should  not  be  exhibited 
to  the  Jury  in  any  case.  •  •  *  The  jury 
are  the  best  Judges  on  the  question  of' sim- 
ilarity, and,  unless  It  exists,  a  production  of 
the  offspring  would  be  in  the  defendant's  fa- 
vor." See,  also.  People  v.  Richardson,  120 
Pac.  20. 

[22]  It  is  equally  clear  that  the  court  did 
not  err  in  rejecting  testimony  of  appellant's 
generous  disposition.  The  rule  is  well  settled 
that  incidental  and  remote  traits  of  charac- 
ter are  not  Involved.  People  v.  Fair,  43  Cal. 
137.  The  court  was  quite  liberal  in  allowing 
character  evidence,  but  It  could  not,  with 
any  degree  of  propriety,  enter  upon  an  ex- 
ploration of  this  illimitable  field  of  remote 
and  speculative  inquiry. 

[23]  We  are  satisfied,  also,  that  the  court 
did  not  improperly  restrict  the  cross-exami- 
nation as  to  the  mental  condition  of  Lu  Smith. 
Appellant  complains  that  he  was  not  permit- 
ted to  show  that  at  times  she  labored  under 
delusions  and  hallucinations.  But  it  is  point- 
ed out  by  respondent  that  she  was  cross-ex- 
amined for  over  two  days  as  to  every  phase 
of  her  life  and  covering  a  period  of  over  30 
years.  There  was  no  denial  of  defendant's 
right  to  the  broadest  Inquiry  of  witnesses  as 
to  Lu  Smith's  sanity.  He  was  not  precluded 
from  showing  any  acts  or  declarations  of 
hers  that  would  indicate  mental  unsoundness, 
and  it  is  admitted  that  the  opinions  of  wit- 
nesses upon  the  question  were  received  to- 
gether with  the  statement  of  the  facts  upon 
which  they  based  their  conclusions.  The 
particular  questions  of  which  complaint  is 
made  were  clearly  not  proper  cross-examina- 
tion, and  it  Is  at  least  doubtful  whether  they 
called  for  material  testimony.  The  peculiar 
hallucination  related  to  her  belief  that  a  cer- 
tain professor  in  the  university  was  in  love 
with  her,  and  it  was  argued  that  she  was 
under  a  similar  delusion  as  to  defendant 
The  pertinency  of  the  testimony  is  hardly 
apparent.  But,  at  any  rate,  the  professor 
was  called  by  defendant,  and  an  objection  of 
the  district  attorney  was  sustained  to  this 
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qaestlon:  "Were  your  relations  ever  any- 
thing other  than  that  of  instructor  and  stu- 
dent?" The  matter  is  too  inconsequential 
for  further  comment,  but  it  is  su£Bclent  to 
say  that  the  objection  was  sustained  with 
"leaye  to  offer  the  testimony  later  on."  Of 
tills  privilege,  however,  appellant  f&lled ,  to 
avail  himself. 

[24]  It  Is  earnestly  contended  that  prejudi- 
cial error  was  committed  by  the  court  in 
permitting  testimony  of  other  crimes  of  ap- 
pellant. Of  the  13  specifications,  8  relate  to 
matters  concerning  which  the  character  wit- 
nesses for  defendant  were  cross-examined. 
These  we  have  sufficiently  considered.  Of 
the  others  one  relates  to  the  illicit  relations 
with  La  Smith  and  the  parentage  of  the 
child,  one  to  subornation  of  perjury  and 
preparation  of  false  evidence,  one  to  the  in- 
ducement offered  a  witness  to  leave  the 
state,  one  to  lewd  and  lascivious  conduct 
with  the  prosecuting  witness  and  the  other 
to  an  attempt  to  poison  her  in  the  treatment 
of  the  injury  she  received  at  the  time  of  the 
explosion  of  the  dynamite.  Evidence  of  the 
parentage  of  the  child  was  deafly  admissible 
as  bearing  upon  the  subject  of  motive. 

[2S,  21]  It  is  elementary  that  efforts  to 
manufacture  testimony  or  to  Induce  adverse 
witnesses  to  leave  the  Jurisdiction  of  the 
court  is  properly  received  as  Indicating  a  con- 
sciousness of  guilt.  The  lewd  and  lascivious 
conduct  was  a  circumstance  naturally  and 
logically  connected  with  its  expected  and 
ordinary  culmination  to  which  we  have  re- 
ferred. Appellant  having  been  charged  in 
the  indictment  with  an  intent  to  injure  Lu 
Smith,  a  subsequent  attempt  on  his  part  to 
take  her  life  would  be  admissible  to  Identify 
him  as  the  one  committing  the  original  act. 
Besides,  in  another  view,  it  would  be  prop- 
erly received  as  an  effort  to  destroy  an  Im- 
portant witness  against  appellant.  It  clear- 
ly does  not  come  under  the  operation  of  the 
general  rule  that  precludes  evidence  of  one 
crime  upon  the  trial  of  a  charge  for  another. 
It  is  held  by  all  the  authorities  that,  when- 
ever there  is  a  clear  connection  between  two 
offenses,  from  which  it  may  be  logically  in- 
ferred that,  if  guilty  of  one,  the  defendant  is 
also  gnilty  of  the  other,  evidence  of  such 
other  offense  is  admissible.  People  v.  Craig, 
111  Cal.  460,  44  Pac.  188;  People  v.  Sanders, 
114  Cal.  216,  46  Pac,  153;  People  v.  WUson, 
117  Cal.  091,  49  Pac.  1054;  People  v.  Val- 
llere,  123  Cal.  576,  56  Pac.  433;  People  T. 
Cook,  148  Cal.  341,  83  Pac.  43;  People  v. 
Zimmerman,  3  Cal.  App.  87,  84  Pac.  446;  Peo- 
ple v.  Crowley,  18  Cal.  App.  824,  109  Pac. 
493;  People  v.  Arberry,  13  Cal.  App.  751,  114 
Pac.  411. 

[27]  The  court  did  not  err  in  declining  to 
direct  the  district  attorney  to  deliver  to 
counsel  for  appellant  a  statement  reduced  to 
writing  of  Lu  Smith  in  order  that  it  might 
be  used  in  the  cross-examination  of  Sheriff 
Smith.  He  was  not  interrogated  concerning 
it  in  his  direct  examination,  and  only  inci- 


dentally referred  to  it  in  his  statement  of  a 
conversation  with  appellant  to  which  the 
question  by  the  district  attorney  was  ad- 
dressed. The  statement  of  Lu  Smith  was  an 
entirely  separate  and  distinct  matter.  There 
is  no  evidence  that  the  sheriff  had  ever  seen 
the  written  statement  nor  did  he  attempt 
to  give  its  contents.  He  was  permitted,  how- 
ever, on  cross-examination  to  declare  that  he 
referred  to  her  statement  that  Dr.  Burke 
was  the  father  of  the  child.  Anything  else 
in  the  writing  was  entirely  beyond  the  legit- 
imate scope  of  cross-examination.  If  it 
could  be  used  at  all,  it  would  only  be  for  the 
purpose  of  impeaching  La  Smith  on  some 
material  matter,  but  it  was  not  demanded 
in  connection  with  her  examination.  People 
V.  Glaze,  139  Cal.  158,  72  Pac.  965. 

[2S]  But,  even  if  it  did  not  appear  that  It 
was  not  proper  cross-examination,  the  refus- 
al of  the  court  to  order  the  paper  produced 
could  not  be  held  prejudicial  error,  as  the 
record  does  not  show  the  contents  of  the  said 
statement.    People  v.  Ruef,  supra. 

[21]  We  are  satisfied  the  court  did  not  un- 
duly restrict  the  cross-examination  of  wit- 
ness Dlllard.  Indeed,  the  court  seems  to 
have  been  quite  Indulgent  in  the  matter  of 
the  examination  of  witnesses.  The  cross-ex- 
amination of  this  particular  witness  covers 
over  100  pag^s  of  the  transcript.  The  princi- 
pal complaint  in  this  connection,  however,  is 
directed  to  the  court's  ruling  sustaining  the 
district  attorney's  objection  to  the  offer  by 
appellant  to  introduce  in  evidence  a  certain 
letter  written  by  the  witness.  We  deem  tt 
unnecessary  to  set  out  the  letter.  It  is  mani- 
fest that  portions  of  it  are  entirely  imma- 
terial. The  material  part  of  it,  If  any,  could 
be  properly  received  only  to  impeach  the  wit- 
ness, and,  in  order  to  lay  the  basis  for  its 
introduction,  the  witness  must  have  been  In- 
terrogated concerning  it.  Appellant  appears 
not  to  have  pursued  the  course  that  the  law 
requires,  and  he  cannot  now  complain  of 
the  court's  action. 

[JO]  Appellant  contends  that  "the  court 
erred  In  excluding  evidence  of  defendant's 
whereabouts  on  night  of  explosion."  We  find 
no  error  In  this  respect  The  defendant  testi- 
fied fully  as  to  where  he  was,  and  neither  he 
nor  any  other  witness  was  precluded  from 
testifying  to  any  relevant  fact  In  the  attempt 
to  establish  an  alibi.  The  court  properly  sus- 
tained an  objection  to  certain  questions  call- 
ing for  the  conclusion  or  opinion  of  the  wit- 
ness, but  there  was  no  invasion  of  the  right 
of  appellant  to  the  fullest  Inquiry  as  to  alt 
pertinent  facts.  The  declarations  of  appel- 
lant as  to  where  he  bad  been  and  whither 
he  was  going  constituted  hearsay  and  could 
be  admissible  only  upon  the  theory  that  they 
were  a  part  of  the  res  gestse.  The  res  gestte 
here  must  be  directly  connected  with  the  ex- 
plosion of  the  dynamite  which  caused  the  in- 
Jury  to  the  prosecuting  witness.  Declarations 
made  at  a  different  place  and  at  a  different 
time  neither  in  law.  logic,  nor  in  fact  can  be 
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considered  a  part  of  said  transaction.  The 
subject  is  of  elementary  cognizance,  and  need 
not  be  discussed.  People  v.  Kalkman,  72  Cal. 
212,  13  Pac.  500,  ia  directly  in  point  See,  al- 
so, People  V.  Chlu  Hanc,  108  Cal.  604,  41  Pac. 
697;  People  v.  Prather,  120  Cal.  664,  53  Pac. 
259;  People  ▼.  Huntington,  8  Cal.  App.  621, 
97  Pac.  760. 

[31]  R.  A.  Grigaby,  a  witness  for  defend- 
ant, qualified  as  a  mining  engineer,  and,  after 
describing  the  appearance  of  the  rocks  in  the 
ditch  hereinbefore  referred  to,  he  was  asked 
the  question:  "From  your  experience  as  an 
engineer,  what  would  be  the  most  practical 
way  to  remove  those  rocks?"  There  was  no 
error  In  the  court's  ruling  that  this  was  not 
a  matter  of  expert  testimony,  and  the  wit- 
ness was  "in  no  better  position  as  to  that 
than  these  Jurors,  whether  it  required  a 
crowbar  or  dynamite,  or  whether  it  required 
black  powder,  or  what  it  might  require."  It 
may  be  said  that  appellant's  witnesses  were 
permitted  to  fully  explain  the  situation  as  to 
the  rocks  so  that  there  would  and  could  be 
no  doubt  concerning  the  only  feasible  method 
of  getting  rid  of  them. 

[32,  33]  On  the  ground  that  it  called  for 
the  conclusion  of  the  witness,  the  court  sus- 
tained an  objection  to  the  question  asked  of 
a  Mr.  Hedge :  "Was  there  any  secrecy  about 
Dr.  Burke's  statements  or  movements  or  his 
actions  in  connection  with  the  getting  of  that 
powder,  Mr.  Hedge?"  Appellant  was  per- 
mitted the  fullest  latitude  In  showing  his 
manner  and  conduct  at  the  mine  when  he  ob- 
tained the  dynamite.  What  he  said  was  al- 
so admitted  In  evidence.  In  fact,  there  was 
no  showing  of  any  secrecy  in  connection  with 
his  actions  there,  and  it  was  not  contended 
by  the  prosecution  that  there  was  anything 
clandestine  or  mysterious  about  his  move- 
ments at  the  mine.  Hence  the  ruling  could 
not  have  been  prejudicial  If  erroneous.  But 
it  is  clear  that  the  question  called  for  an  in- 
ference within  the  exclusive  province  of  the 
Jury,  and  the  court  was  right  in  so  holding. 

If  there  had  been  any  contention  or  evi- 
dence to  the  contrary,  there  might  be  some 
ground  for  the  claim  that  the  court  erred  in 
sustaining  an  objection  to  the  question: 
"Did  Dr.  Burke  say  anything  to  you  or  to 
any  person  there  at  any  time  while  he  was 
there,  asking  you  not  to  tell  about  giving  the 
powder?"  But,  as  already  appears,  this 
would  not  have  been  In  rebuttal  of  anything 
introduced  by  the  people.  Besides,  evidence 
of  the  declarations  of  appellant  "at  any 
time"  while  at  the  mine  would  not  be  admis- 
sible. At  most,  his  statements  made  at  the 
time  he  procured  the  dynamite  could  proper- 
ly be  and  it  may  be  said  they  were  received 
in  evidence. 

[34]  The  district  attorney's  closing  argu- 
ment is  made  the  subject  of  animadversion 
by  appellant  It  is  declared  that  he  "threw 
aside  all  discretion  and  all  pretense  of  fair- 
ness, and  loudly  declared  to  the  Jury  in  sub- 


stance and  effect  that  the  people  of  the  state 
of  California  had  already  found  the  defend- 
ant guilty,  and  further  threatened  that  the 
citizens  of  the  state  were  watching,  and  that 
the  Jury  would  not  dare  to  do  anything  but 
so  declare  by  their  verdict."     It  is  asserted 
that  "the  books  do  not  record  a  more  flagrant 
instance  of  gross  violation  of  a  defendant's 
rights,  or  more  far  reaching  in  its  prejudicial 
effect"     It  Is  apparent,  though,  that  appel- 
lant, in  characterizing  and  condemning   the 
utterances  of  the  district  attorney,  has  mani- 
fested far  more  heat  than  did  that  officer  in 
his  address  to  the  jnry.    Here  is  what  be 
said:  "Let  us  liave  a  law  that  is  equal  for 
rich  and  poor,  for  those  Ui  high  estate  and 
those  In  low  estate,  and  a  law  like  that,  if  so 
administered,  will  enjoy  the  confidence,   de- 
serve the  reverence  and  support  of  the  people 
of  our  state.     To-night  the  people   of  our 
state  look  here  to  you.    They  are  not  looking 
here — those  who  are  familiar  with  the  facts 
of  the  case — to  find  out  whether  or  not  the  de- 
fendant Is  gruUty.    They  have  conceded  that 
he  is.    They  are  looking  here  to  find  out  if 
a  court  of  Justice  la  going  to  declare  him  so." 
An  exception  <vas  taken  to  the  statements, 
and  the  court  said:    "That  statement  as  to 
what  the  public  or  other  people  think  about 
it  is  to  be  disregarded  by  the  Jury.    It  Is  not 
proper  matter  for  their  consideration  at  alL" 
The  first  part  of  the  above  extract  from  the 
address  sounds  like  a  quotation  from  the  dec- 
laration of  independence,  and  the  latter  part 
means  simply  that  the  people  who  are  famil- 
iar with  the  facta  of  the  case  have  already 
conceded  that  the  defendant  Is  guilty,   and 
they  expect  Justice  to  be  meted  out  to  him. 
It  contains  nothing  like  a  threat,  and  it  could 
be  considered  by  the  Jnry  only  as  an  expres- 
sion of  the  opinion  of  the  district  attorney 
that  the  facts  of  the  case  were  sufficient  to 
convince  any  one  of  the  guilt  of  defendant 
The  whol^  argument  of  the  district  attorney 
necessarily  Implied  that  he  b^ieved  tbe  de- 
fendant to  be  guilty,  and  that  any  fair-mind- 
ed man  familiar  with  the  facts  must  reach 
the  same  conclusion.    Of  course,  as  held  in 
many  decisions,  the  range  of  discussion,  il- 
lustration, and  argumentation  of  counsel  is 
very  wide.     Matters  of  common  knowledge 
and  historical  facts  may  be  referred  to  and 
interwoven  in  the  argument   and   allusion 
may  be  made  to  the  prevalence  of  crime  and 
the  duty  of  the  Jury.    People  v.  Molina,  126 
Cal.  507,  59  Pac.  34;    People  v.  Olaze.  139 
Cal.  159,  72  Pa&  965;   People  v.  Soeder,  150 
Cal.  12,  87  Pac.  1016;    People  v.  Craig,  152 
Cal.  50,  91  Pac.  997;    People  v.  McRoberts, 
1  Cal.  App.  25,  81  Pac. 734;    People  v.  Ye 
Foo,  4  Cal.  App.  740,  89  Pac.  450;  People  v. 
Amer,  8  Cal.  App.  139,  96  Pac.  401;    Pleople 
V.  Ruef,  supra. 

[3f  ]  But,  If  the  remarks  should  be  consid- 
ered improper,  we  mnst  presume  that  any  in- 
jurious effect  was  forestalled  or  removed  by 
tbe  direction  of  the  court    People  v.  Putnam, 
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129  Cal.  262,  61  Pac.  961;    People  v.  Bene, 

130  Cal.  166,  ez  Pac.  404;  People  v.  Shears, 
133  Cal.  159,  65  Paa  295.  Manifestly,  some 
allowance  must  be  made  for  the  zeal  of  attor 
neys  and  some  confidence  reposed  In  tbe  In- 
telligence and  fairness  of  the  jury,  and  it 
may  be  said,  generally,  that  ever?'  statement 
of  the  district  attorney  criticised  by  appel- 
lant is  less  objectionable  tban  what  has  been 
held  by  the  Supreme  Court  to  be  Insufflclent 
to  warrant  a  reversal  of  the  Judgment. 

[)l]  There  is  a  controversy  between  coun- 
sel as  to  whether  the  "substituted"  dynamite 
was  received  in  evidence,  the  contention  of 
tbe  district  attorney  being  that  it  was,  while, 
on  the  other  side,  it  is  insisted  that  it  was  a 
piece  of  metal  connected  with  it  rather  than 
the  dynamite  Itself  which  was  Introduced. 
Tbe  matter  Is  too  trivial  for  extended  con- 
sideration, but  there  can  be  no  doubt  that 
such  dynamite  was  exhibited  to  the  Jury  by 
appellant,  and  therefore  it  became  the  sub- 
ject of  legitimate  argument.  Moreover,  It  is 
a  fair  inference  from  the  record  that  it  was 
actnally  received  in  evidence. 

[37]  We  find  no  error  of  the  court  in  giv- 
ing or  refusing  proposed  Instructions.  One  of 
the  directions  to  the  jury  to  which  excej)- 
tlon  is  taken  is  the  following:  "Therefore, 
if  you  are  satisfied  from  the  evidence  in 
the  case  beyond  a  reasonable  doubt  and  to 
a  moral  certainty  that  the  crime  charged  in 
the  indictment  was  directly  committed  by  the 
defendant,  as  therein  set  forth.  It  would  be 
your  duty  to  find  him  guilty.  So,  too,  if 
you  should  be  likewise  satisfied  from  the  evi- 
dence in  the  case  that  the  explosive  referred 
to  in  said  Indictment  was  deposited  and  ex- 
ploded by  some  other  person  than  the  de- 
fendant, whose  identity  is  unknown,  and 
yon  should  be  also  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  was  concerned  In  the  commission 
of  such  crime,  as  above  explained,  but  that 
he  did  not  directly  commit  the  act  constl- 
tntlng  the  offense  but  aided  and  abetted  in 
its  commission,  or  not  being  present,  advised, 
and  encouraged  Its  commission,  you  should 
likewise  return  a  verdict  of  guilty."  The 
contention  of  appellant  was  expressed  in  the 
following  proposed  instruction  which  was 
refused  by  the  court:  "There  is  no  evidence 
showing  or  tending  to  show  that  the  defend- 
ant caused  or  procured  any  other  person  to 
deposit  or  explode  'such  explosives.  There- 
fore, if  you  believe  from  the  evidence  that 
the  defendant  did  not  personally  at  the  time 
and  place  alleged  in  the  indictment  deposit 
and  explode  tbe  explosive  as  in  said  indict- 
ment alleged,  you  must  acquit  him."  In  bis 
brief  appellant  goes  a  little  further,  and 
contends  that,  *  "if  tbe  evidence  does  not 
show  who  committed  the  act,  the  defendant 
abonld  have  been  acquitted."  We  think  ap- 
pellant has  taken  an  entirely  erroneous  view 
of  the  situation.  In  the  first  place,  from  tbe 
evidence  introduced  by  the  prosecution,  it 
wonld  be  a  fair  inference  either  that  the  de- 
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fendant  personally  exploded  the  dynamlti; 
or  that  it  was  done  by  some  one  else  with 
his  knowledge  and  co-operation.  Hence,  ap- 
pellant's proposed  instruction  was  properly 
refused. 

[3>]  But  it  cannot  be  the  law  under  our 
practice  that  a  defendant  must  necessarily 
be  acquitted  of  the  crime  charged,  for  the 
reason  that  it  may  be°  uncertain  as  to  who 
committed  the  final  act.  Of  course.  It  must 
be  shown  that  tbe  crime  was  actually  com- 
mitted. Of  this  there  could  be  no  doubt  in 
the  case  at  bar.  And,  since  he  can  be  charg- 
ed In  the  indictment  as  a  principal  whether 
be  actnally  committed  tbe  offense  or  aided 
and  abetted  or  encouraged  its  commission, 
he  can  be  justly  convicted  If  the  evidence 
shows  that  he  was  connected  with  the  crime 
in  either  relation.  The  district  attorney  is 
not  required  to  elect  whether  he  will  prose- 
cute or  ask  for  a  conviction  upon  the  ground 
tliat  the  defendant  was  the  principal  or  an 
accessory  before  tbe  fact,  but  he  may  ask 
for  a  verdict  If  the  evidence  satisfies  the 
Jury  of  either  alternative.  It  appears  to 
follow  that  the  additional  burden  is  not  cast 
upon  tbe  people  to  identify  some  one  else  as 
having  guilty  connection  with  tbe  crime. 
The  rule  seems  to  be  correctly  stated  by  tbe 
Supreme  Court  of  Colorado,  In  Goldberger  v. 
People,  45  Colo.  335,  101  Pac.  409.  There, 
on  a  charge  of  arson,  a  similar  instruction 
was  given  by  the  lower  court,  and  In  the 
opinion  It  Is  said:  "We  are  unable  to  see 
how  a  more  succinct  and  accurate  statement 
of  tbe  facts  and  circumstances  necessary  for 
the  jury  to  find  in  order  to  warrant  a  verdict 
of  guilty  could  well  have  been  formulated. 
Tbe  information  charges  tbe  defendant  Gold- 
berger directly  and  personally  with  the 
offense  of  arson.  The  state  was  not  com- 
mitted by  this  charge  to  any  one  theory  or 
to  any  single  line  of  proof  as  is  contended 
for  defendant  by  his  attorney.  If  upon  the 
whole  testimony  adduced  the  Jury  could 
find,  beyond  a  reasonable  doubt,  that  Gold- 
berger, either  personally,  or  In  conjunction 
with  any  otber  person  or  persons  whomso- 
ever, feloniously  burned  the  buildings,  or 
If  it  could  find  that  he,  by  aiding,  advising, 
or  abetting  any  other  person~or  persons 
whomsoever,  procured  the  felonious,  willful, 
and  malicious  burning  of  them,  or  either  of 
them,  then  he  was  guilty,  and  it  was  the  sole 
province  of  the  Jury,  upon  all  the  testimony, 
to  determine  that  precise  question.  This  in- 
struction is  clearly  right,  under  the  peculiar 
circumstances  here  shown.  There  was  tes- 
timony to  support,  and  the  Jury  was  war- 
ranted in  returning  a  verdict  of  guilty,  upon 
tbe  theory  that  the  defendant  personally  set 
out  the  fire,  or  upon  the  theory  that  he  con- 
spired with  Hathaway  and  so  procured  It 
to  be  set  out  or  that  the  defendant  Hatha- 
way and  the  witness  Freund  combined  to- 
gether to  perpetrate  the  offense,  or  that  he 
and  Freund  were  the  guilty  co-conspirators. 
It  would  indeed  be  a  novel  doctrine  If.  un- 
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der  tbese  conditions,  the  defendant  by  motion 
could  liaVe  compelled  the  state  to  tiect  upon 
which  theory  it  would  proceed.  Under  our 
practice  and  the  charge  made,  in  view  of 
the  clrcumatances  of  this  case  as  disclosed  by 
tile  testimony,  the  state  had  a  right  to  an  in- 
struction, which  permitted  the  Jury,  upon  all 
of  the  evidence,  to  determine  the  ultimate 
fact  of  guilt,  without  a  limitation  confining 
it  to  a  consideration  of  any  specific  theory 
or  asi)ect  of  tl»e  case."  We  do  not  see  how 
any  other  sensible  view  can  be  taken  of  the 
subject,  and  we  feel  satisfied  that  in  this 
respect  there  was  no  violation  here  of  any 
legal  principle.  In  People  v.  Schoedde,  126 
Cal.  373,  58  Pac.  859,  cited  by  appellant.  It 
was  decided  that  the  principle  which  we 
have  stated  is  sound,  but  it  was  held  that 
It  had  no  application,  the  Supreme  Court 
stating  that,  "under  the  evidence,  there  la 
not  disclosed  that  aiding  and  abetting  by  de- 
fendant which  would  make  him  a  principal 
In  the  crime." 

All  proper  instructions  requested  by  ap- 
pellant were  either  given  or  included  in  the 
charge  of  the  court  No  fact  was  assumed 
against  appellant,  and  every  principle  of 
law  necessary  for  the  proper  understanding 
of  the  case  was  set  forth  in  apt  terms.  An 
examination  of  the  charge  is  a  sufficient  ref- 
utation of  the  criticism  of  appellant  and  we 
deem  further  specific  notice  unnecessary. 

Counsel  for  appellant  have  severely  criti- 
cised the  conduct  of  the  trial,  and  they  have 
unsparingly  denounced  the  attitude  of  the 
district  attorney  and  of  the  trial  Judge. 
They  seem  to  think  that  the  constitutional 
rights  of  the  defendant  were  ruthlessly 
trampled  under  foot,  and  that  he  was  "hur- 
ried against  the  law  and  the  evidence"  to  an 
unwarranted  conviction.  It  was  even  as- 
serted In  oral  argument  that  scarcely  any 
case  could  be  found  furnishing  a  more  strik- 
ing Illustration  of  unfair  treatment  accorded 
to  a  defendant  The  Intemperate  language 
of  counsel  is  surprising,  and  it  is  not  Justi- 
fied by  the  record.  It  simply  illustrates, 
however,  the  partisanship  and  zeal  for  a  cli- 
ent's cause  that  often  unwittingly  lead  able 
and  upright  advocates  to  indulge  in  extrava- 
gant utterances  and  to  assume  positions  that 
cannot  be  sustained.  After  an  earnest  con- 
sideration of  the  case,  we  are  unable  to  find 
evidence  of  any  disposition  on  the  part  of 
the  district  attorney  or  of  the  trial  judge 
to  violate  any  of  the  rights  of  the  accused. 
The  representative  of  the  people,  it  is  true, 
conducted  the  prosecution  with  a  good  deal 
of  vigor.  Without  It,  however,  he  could  not 
hope  to  prevail  against  the  alert,  aggres- 
sive, and  able  counsel  for  appellant  who 
stubbornly  contested  every  inch  of  the  way. 
His  good  faith  was  aspersed,  his  witnesses 
were  impugned,  and  his  contentions  ridicul- 
ed, and  it  is  not  surprising  that  he  at  times 
manifested  some  degree  of  asperity,  but  up- 
on the  whole  his  conduct  of  the  case  was 


admirable,  and  it  cannot  fftlrly  be  said  tbat 
he  departed  in  any  substantial  respect  from 
the  strict  line  of  his  duty.  The  intensity  of 
the  struggle  and  the  persistence  of  counseL 
it  may  be  said  also,  tried  the  patience  of 
the  trial  Judge,  but  he  presided  with  that  de- 
corum and  unfailing  sense  of  justice  tbat 
Should  characterize  an  important  Judicial 
ofOcer.  Little  that  he  said  during  the  long 
trial  calls  for  criticism  or  Invites  retraction, 
and  nothing  could  have  prejudiced  the  inter- 
ests of  defendant  In  what  we  have  stated 
we  intend  nothing  in  derogation  of  the  char- 
acter, ability,  or  sincerity  of  counsel  for  de- 
fendant, but,  as  we  understand  It,  most  of 
their  contentions  merit  scant  attention  and 
none  of  them  should  prevail  to  overthrow  the 
verdict  of  the  jury. 

In  a  word,  appellant  was  fairly  tried  and 
justly  convicted.  The  record  is  unusually 
free  from  error,  considering  the  length  of 
the  trial  and  the  vehemence  of  the  contest, 
and  we  are  convinced  that  no  appellate  court 
would  be  justified  in  Interfering  with  the 
judgment  of  the  trial  court  The  judgment 
and  order  are  therefore  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 


(17  Cal.  App.  TTl) 
PEOPLE  V.  CONTB.    (Cr.  166.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia. Jan.  3,  1012.  Rehearing  Denied  by 
Sapreme  Court  Feb.  12,  1912.) 

1.  JuKT  (J  103*)— Challenge  of  Jubobs— 
Judicial  Discretion. 

It  was  not  an  abuse  of  discretion  to  dis- 
allow accused's  challenges  to  jurors,  though 
they  first  stated  that  they  would  enter  the 
jury  box  with  an  opinion  that  accused  was 
guilty,  or  that  tbey  would  throw  the  burden 
of  proving  bis  innocence  apon  him,  etc.,  where, 
on  further  examination,  they  stated  that  the; 
would  be  governed  by  the  law  as  presented  by 
the  court,  and  would  require  the  prosecution 
to  hear  the  burden  of  establishing  his  guilt  by 
the  proper  degree  of  proof. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  461-479;  Dec.  Dig.  {  103.*] 

2.  Jury  (8  131*)— Examination  or  Jurors— 
Resdlts  or  Other  Cases. 

In  examining  a  prospective  juror,  accused 
was  not  entitled  to  show  the  result  of  other 
murder  trials  in  which  the  juror  liad  previous- 
ly served  as  a  juror. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  gS  561-582;    Dec.  Dig.  g  131.»] 

3.  JuRT  (5  91*)— Jurors— Disqualification. 

Under  Pen.  Code,  g  1074,  authorizing  chal- 
lenge of  a  juror  in  a  criminal  case  for  impUed 
bias  arising  from  the  relation  of  attorney  and 
client  between  the  jury  and  the  attorney  of 
rrcord,  the  relation  must  exist  at  the  time  of 
the  trial. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Cent 
Dig.  g  419;  Dec.  Dig.  g  91.*] 

4.  JUBT  (g  132*)— JDBOBS— DiSQirALIWCATlON 

— Burden  of  Proof. 

The  burden  rests  on  accused  in  challeng- 
ing a  juror  on  the  ground  of  disqualification,  to 
clearly  show  the  disqualification. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  1$  583-58S;    Dec.  Dig.  g  132.*] 
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5.  JUBT     (I    91*)— JtmOBS— DlSQUAUncATION 

—Evidence — SumciENcr. 

A.  juror  on  being  asked  on  bis  examination 
whether  the  district  attorney  was  then  acting 
as  his  attorney  stated,  "Well,  yes;  to  be  con- 
sidered so,  I  guess,"  is  insutncient  to  shovr 
that  the  relation  of  attorney  and  client  existed 
between  them  at  the  time  of  the  trial. 

IKA.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  419;   Dec  Dig.  {  91.*] 

8.  Cbiminal  Liaw  (SS  364,  427*)— Hvidencb— 
Admissibilitt. 

In  a  trial  for  murder,  testimony  describing 
what  witnesses  saw  and  heard  while  defendants 
were  beating  decedent,  and  detailing  the  move- 
ments of  defendants  after  a  difficulty  which  oc- 
curred in  another  place  jnat  before  decedent 
left  there  and  shortly  before  the  assault  by 
defendants,  was  not  inadmissible  as  not  con- 
stituting part  of  the  res  gestffi,  or  because  it 
was  not  shown  that,  before  leaving  such  place, 
defendants  conspired  to  assault  decedent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S{  805,  808-810,  813,  816- 
818,  1012-1017;   Dec  Dig.  SS  364,  427.*] 

7.  Crihinai.  liAw   (J  364*)— BviDENCB— Ad- 
missibilitt. 

Testimony  as  to  what  witness  saw  while 
accused  was  beating  decedent  with  a  rock,  and 
while  the  codefendant  held  decedent's  arm,  was 
properly  received  over  objection  that  it  was 
no  part  of  the  res  gestn. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  j|(  805,  808^10,  813,  816- 
818:  Dec  Dig.  I  364.*] 

8k  CBnaiTAi.  Law  (S  730*)-  -Habuixss  Ebbob 
—Statement  by  Distbiot  Attobnkt. 

It  was  not  prejudicial  error  for  the  dis- 
trict attorney  in  his  opening  statement  to  ex- 
plain to  the  jury  the  elements  of  the  offense 
of  which  accused  was  charged,  where  he  stated 
the  law  correctly,  and  the  fudge  instructed  that 
the  jury  must  take  the  law  from  the  court,  and 
■ot  from  the  counseL 

[Bd.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {  1693;   Dec.  Dig.  (  730.*] 

9.  Cbiminai,  Law    (f  1168*)— Habmless  Bb- 
■ob— £^FEBT  Testimony. 

It  was  not  prejudicial  error  for  the  court 
to  refuse  accused's  request  that  some  arran{;e- 
ment  be  made  for  the  payment  of  a  physician 
for  his  services  as  expert  witness  on  accused's 
part,  accused  being  without  means  to  pay, 
where  the  court  offered  to  permit  accused  to 
ask  the  physician  the  questions  desired  to  be 
pat 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  312»-3136,  3144;  Dec  Dig. 
1 116&*] 

10.  Witnesses   (§  28*)— Bxpebt  Witness  — 
Compenbatiok. 

A  physician  having  beeii  sworn  as  a 'wit- 
ness in  a  criminal  case  can  be  required  to  an- 
swer such  pertinent  questions  as  may  be  put 
to  him,  though  they  call  for  expert  testimony, 
though  he  be  not  recompensed  or  guaranteed 
compensation  for  bis  services  as  an  expert,  but 
he  cannot  he  compelled  to  make  a  scientific  in- 
Testigation  for  the  purpose  of  qualifying  him- 
self to  give  expert  testimony  on  a  particular 
tnbject 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  65,  66;  Dec  Dig.  {  28.*] 

11.  CBIMIIfAZ.  liAW  (f  1170*)— Habmlesb  £b- 
BOB— Exclusion  or  Evidence. 

It  was  not  prejudicial  error  to  exclude  tes- 
timony that  defendants  had  drunk  enough  wine 
More  assaulting  decedent  to  intoxicate  them, 
where  it  was  offered  merely  to  support  an  alibi, 


and  where  the  evidence  clearly  established  de- 
fendants' guilt  of  deliberate  murder. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3145-3163;  Dec  Dig.  I 
1170.*] 

12.  Cbiminai,  Law  (|  31*)- Homicide  (§  28*) 
-Inconsistent  Defenses— Right  to  Make. 

'Inconsistent  defenses  may  be  interposed 
in  a  criminal  case,  and  hence  one  accused  of 
murder  can  rely  on  alibi  and  also  on  intoxica- 
tion, reducing  the  offense  to  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  35,  36,  41,  50;  Dec.  Dig.  { 
31:*  Homicide,  Cent  Dig.  H  45,  46;  Dec  Dig. 
i  28.*] 

13.  Cbiminai.  Law  (g  829*)— IwsTBtJcnoNS— 
Betusal. 

Instructions  covered  by  those  given  are 
properly  refused. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;  Dec  Dig.  §  829.*] 

14.  Cbiminai,  Law   (|  814*)— Ihstbttotions— 
Evidence  to  Sustain. 

It  was  not  error  to  refuse  to  instruct  that 
the  jury  were  bound  to  consider  the  presump- 
tion of  accused's  good  character,  where  there 
was  no  evidence  submitted  as  to  his  good  char- 
acter for  the  traits  involved  in  the  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1821,  1833.  1839,  1860, 
1865,  1883,  1890,  lfe4,  197fr-1985,  1987;  Dec 
Dig.  {  814.*] 

16.  Homicide  (§  254*)— Mubdeb— Evidence- 
Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 

murder  in  the  second  degree. 
[Ed.  Note. — ^For  other  cases,  see  Homicide, 

Cent  Dig.  {§  633-638;  Dec  Dig.  §  254.*] 

Appeal  from  Superior  Court,  Amador  Coun- 
ty;  Fred  V.  Wood,  Judge. 

Stefano  Conte  was  convicted  of  murder, 
and  lie  appeals  from  the  Judgment,  and  from 
an  order  denying  a  new  trial.    Affirmed. 

Rehearing  in  Supreme  Court  denied  (122 
Pac.  457). 

Spagnoli  &  SpagnoU,  for  appellant  U. 
S.  Webb,  Atty.  Oen.,  and  J.  Charles  Jones, 
for  the  People. 

HART,  J.  The  defendant  and  one  Gla- 
como  Sampo  were  jointly  charged,  by  in- 
formation, by  the  district  attorney  of  Ama- 
dor county  with  the  crime  of  murder.  The 
court,  upon  the  demand  of  the  defendent, 
accorded  him  a  trial  separately  from  that 
of  Ms  codefendant  Pen.  Code,  S  1098.  The 
Jury  found  the  defendant  guilty  of  the  crime 
of  murder  of  the  second  degree,  and  so  re- 
turned a  verdict  This  appeal  Is  from  the 
Judgment  and  the  order  denying  the  defend- 
ant a  new  trial. 

The  objections  urged  in  this  court  against 
the  Judgment  and  the  order  are:  (1)  Errors 
In  the .  rulings  of  the  court  disallowing  chal- 
lenges Interposed  by  the  defendant  to  cer- 
tain Jurors;  (2)  errors  in  the  rulings  re- 
jecting and  receiving  certain  evidence;  (3) 
errors  in  the  refusal  by  the  court  to  give  a 
number  of  the  127  instructions  requested  by 
the  defendant;  and  (4)  Insufficiency  of  the 
evidence  to  Justify  the  verdict. 

The  circumstances  leading  to   and   cbar- 
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acterlzing  the  homicide  are  set  out  with 
considerable  detail  in  the  case  of  the  Peo- 
ple T.  Sampo  (codefendant  of  Conte,  appel- 
lant here),  reported  In  118  Pac.  957,  but,  for 
the  purpose  of  Illustrating  some  of  the 
points  made  on  this  appeal,  It  Is  deemed 
proper  to  briefly  repeat  them  In  this  opin- 
ion. 

The  homicide  occurred  at  Drytown,  in 
Amador  county,  on  the  19th  day  of  Novem- 
ber, 1910.  Late  on  the  afternoon  of  that 
day  the  defendants  and  the  deceased,  Ste- 
fiino  Plstone,  together  with  a  number  of  oth- 
ers of  their  countrymen,  including  Greorge 
Sampo,  brother  of  the  defendant  of  that 
name,  met  at  the  t>oardlng  house  of  one  Ca- 
vallero.  The  game  of  "morl"  and  wine 
drinking  were  indulged  In  by  the  parties  un- 
til supper,  after  partaking  of  which  they 
returned  to  the  barroom,  where  they  re- 
sumed playing  said  game  of  "morl."  Short- 
ly thereafter,  however,  on  suggestion  of  one 
of  the  parties,  a  dance  was  started,  some 
one  with  an  accordeon  furnishing  the  mu- 
sic. George  Sampo  and  several  others  danc- 
ed with  Eva  Cavallero,  the  young ,  daughter 
of  the  Cavalleros.  Finally  the  young  lady 
danced  with  Plstone,  and  this  act  seemed  to 
have  been  resented  by  George  Sampo,  who 
proceeded,  in  a  loud  and  angry  manner,  to 
use  profane  language.  A  general  fight  fol- 
lowed, and  Pistone  eventually  left  the  room 
through  the  back  door,  going  outside  the 
house.  In  a  brief  time  thereafter  the  two 
defendants  departed  from  the  house  through 
the  front  door.  These  circumstances  took 
place  near  the  hour  of  10  o'clock  at  night, 
and  at  about  that  hour  a  Mrs.  Calandri,  re- 
siding with  her  husband  and  family  a  short 
distance  from  the  boarding  bouse  of  the  Ca- 
valleros, heard  noises  which  attracted  her 
attention,  and  caused  her  to  step  out  on  to 
the  front  porch  of  her  house.  From  this 
point  she  saw,  only  a  few  feet  from  and  in 
front  of  her  house,  in  the  road,  the  defend- 
ant, Sampo,  beating  Pistone  on  the  head, 
while  the  defendant  in  the  case  at  bar  was 
holding  the  deceased  by  the  arm.  Plstone 
was  loudly  exclaiming:  "Please  let  me  alone. 
I  have  nothing  with  yon.  Don't  hit  me. 
Let  me  alOne,  please."  The  defendant,  Sam- 
po, kept  on  beating  the  deceased,  and  the 
defendant,  Conte,  continued  to  hold  him  by 
the  arm  until  one  Burdisso  finally  put  in 
an  appearance  and  forced  Sampo  to  cease 
beating  Pistone,  and  took  the  former,  accom- 
panied by  Conte,  back  to  the  boarding  house. 
Plstone  assisting  himself  by  holding  on  to  a 
fence  extending  from  Calandri's  house  to  the 
boarding  bouse,  went  to  the  last-named 
place,  where  he  went  to  bed,  and  died  early 
on  the  following  morning.  The  physicians, 
who  made  an  autoptical  examination  of  the 
body  of  the  deceased,  found  a  serious  frac- 
ture of  the  skull,  from  the  effect  of  which, 
so  they  testified,  Plstone  died.  Early  on  the 
following  morning,  Mrs.  Calandri  went  to  the 
spot  where  the  beating  was  administered  to 


Pistone  and  there  picked  up  a  rock,  large 
enough  In  dimensions,  as  one  of  the  wit- 
nesses described  it,  "to  fill  a  fellow's  hand," 
and  upon  which  she  found  what  she  termed 
"fresh  blood  stains."  She  placed  the  rock 
on  the  fence  in  front  of  her  home,  and  short- 
ly thereafter  it  was  delivered,  'in  her  pres- 
ence, to  the  sheriff,  who,  also  In  her  pres- 
ence, marked  it  with  a  cross  for  the  purpose 
of  its  future  Identification.  This  rock  was 
Introduced  in  evidence  at  the  trial  and  the 
doctors,  testifying  for  the  people,  having  de- 
clared that  the  wound  they  found  on  Pis- 
tone's  bend  must  have  been  produced  by 
some  blunt  instrument,  stated  that  such 
wound  could  have  been  caused  by  a  violent 
beating  on  the  head  with  said  rock. 

[1]  1.  There  are  12  assignments  of  alleg- 
ed error  involving  thef  rulings  of  the  court 
disallowing  challenges  made  by  the  defend- 
ant to  as  many  Jurors.  We  have  found  In 
most  of  these  assignments  nothing  calling 
for  special  notice  or  comment  Nearly  all 
of  them  Involve  conflicting  statements  of  the 
talesmen  with  regard  to  their  mental  atti- 
tude toward  one  accused  of  a  public  offense. 
For  Illustration,  some  of  the  jurors,  in  re- 
ply to  questions  by  counsel  for  the  defend- 
ant, declared  that  they  would  enter  the  Jury 
box  with  an  opinion  that  the  accused  was 
guilty,  or  that  they  would  throw  the  bur- 
den of  proving  his  Innocence  upon  him,  and 
other  similar  statements,  but,  upon  being 
questioned  by  the  district  attorney,  they  in- 
variably replied  that  they  would  be  govern- 
ed In  their  consideration  of  the  case  by  the 
law  as  the  court  presented  it  to  them;  that 
they  would  presume  the  defendant  Innocent 
until  his  guilt  was  proved  to  their  satisfac- 
tion; and  tHat  they  would  require  the  pros- 
ecution to  bear  the  burden  of  establishing 
his  guilt  by  the  proper  degree  of  proof.  Un- 
der this  state  of  the  record  upon  the  question 
whether  such  jurors  possessed  such  bias  as 
would  prevent  them  from  trying  the  case 
fairly  and  impartially,  it  was  for  the  court 
to  determine  that  preliminary  Issue,  and  in 
all  such  cases  the  court's  discretion  will  not 
be  disturbed  on  appeal  unless  It  appears  that 
it  has  been  abused.  We  cannot  say  that  the 
decision  of  the  court  in  that  regard  was  er- 
roneous or  involved  an  abuse  of  discretion. 
It  may  with  propriety  be  observed,  in  this 
connection,  that  from  common  knowledge  it 
is  known  that,  where  citizens  are  for  the 
first  time  called  to  perform  jury  duty,  they 
generally  will  say,  until  their  duty  under 
the  law  is  fully  and  clearly  explained  to 
them,  that  they  will  presume  or  assume  the 
defendant  in  a  criminal  case  to  be  guilty,  or 
that  they  will  entertain  a  suspicion  of  hia 
guilt  until  be  shows  that  he  is  innocent,  and 
this  is  even  very  often  true  with  citizens 
who  have  had  some  experience  as  Jurors  in 
criminal  cases.  And  this  fact  is  not  at  all 
surprising,  since  it  Is  true  that  those  whose 
duty  it  is  to  serve  on  Juries  are,  as  a  rule, 
laymen,  possessing  and  pretending  to  pos- 
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sesa  no  famlllarltr  with  rules  of  law — even 
with  those  rules,  so  commonly  stated  to  Ju- 
ries, concerning  the  presumption  of  Inno- 
cence, the  burden  of  proof,  etc.  It  Is  there- 
fore no  matter  of  wonder  or  one  which  may 
operate  as  a  true  test  of  a  citizen's  disqual- 
ification to  serre  as  a  Juror  in  a  criminal 
case  or  of  bis  want  of  ability  to  try  such 
a  case  with  perfect  fairness  if  be  may  say, 
in  reply  to  questions  which  appear  to  call 
for  that  sort  of  an  answer,  that  be  will 
ma  lie  the  defendant  prove  his  innocence,  or 
that  be  has  some  suspicion  of  his  guilt  from 
the  fact  of  bis  having  been  held  to  trial  on 
8  criminal  charge.  As  is  said  in  People  v. 
Ryan.  152  Cal.  871,  92  Pac.  856:  "Many  per- 
sons, competent  as  jurors,  have  not  given 
mucb  attention  to  sucb  subjects,  are. inex- 
perienced as  witnesses,  and  are  unable  read- 
ily to  comprehend  the  force  and  effect  of  the 
language  in  which  such  questions  are  couch- 
ed, and  they  generally  answer  without  re- 
flection as  to  the  effect  of  their  own  words. 
Sucb  contradictions  are  by  no  means  Infre- 
quent, U,  indeed,  they  are  not  the  rule,  rath- 
er than  the  exception.  Tbe  trial  court  must 
decide  which  of  the  answers  most  truly 
shows  tbe  Juror's  mind.  •  •  •  Where 
there  are  such  contradictions,  its  decision 
is  bindlnJB  upon  this  court" — citing  a  large 
nnmber  of  cases.  If,  in  other  words,  after 
the  law  as  to  bis  duty  as  a  Jnror  has  been 
explained  to  a  citizen  called  to  the  panel, 
be  declares  that  he  can  and  will  give  both 
sides  a  fair  and  impartial  trial,  that  he  is 
without  prejudice  for  or  against  the  accused; 
that  be  is  not  familiar  with  the  facts  of  tbe 
case  except  what  he  might  have  learned  of 
them  through  public  rumor  or  from  the 
newspapers,  and  nothing  is  otherwise  made 
to  apiiear  as  to  the  state  of  bis  mind  with 
reference  to  tbe  case  or  the  parties  thereto 
and  tbe  conrt  believes  such  statements,  then 
no  legal  reason  can  be  suggested  why  he 
sbould  not  remain  in  tbe  Jury  box  as  against 
a  challenge  for  implied  bias,  notwithstand- 
ing that  he  may  previously  have  said,  in  an- 
swering questions .  upon  bis  voir  dire,  that 
he  would  require  the  defendant  to  prove  his 
innocence.  In  every  instance  in  the  case  at 
bar,  it  may  be  remarked,  the  Jnror  declared 
that  he  would  be  governed  in  bis  considera- 
tion of  tbe  case  by  the  law  as  the  court 
stated  it  In  its  instruction,  and  where  the 
court  is  convinced  from  the  whole  examina- 
tion that  the  talesman  will  be  so  guided,  if 
accepted  as  a  Juror,  although  his  answers 
are  contradictory,  tbe  refusal  of  a  challenge 
for  Implied  bias  interposed  to  sucb  Juror  in- 
volves only  tbe  exercise  of  a  discretion  which 
tbe  law  reposes  in  trial  courts  in  such  matters. 
(2)  Much  stress  is,  however,  laid  on  the 
action  of  the  court  in  sustaining  an  objection 
to  tile  question  propounded  by  counsel  for 
the  defendant  to  Juror  Blakeley,  whereby 
counnel  sought  to  show  tbe  result  of,  or  tbe 
verdicts  returned  in,  several  different  mur- 


der trials  In  which  tbe  Juror  had  ttaereto- 
fore  served  as  a  Juror.  But  tbe  rulliig  dis- 
allowing this  line  of  examination  was  per- 
fectly proper.  What  an  individual,  serving 
as  a  Juror,  might  do  or  whatever  his  course 
might  have  been  in  a  particular  criminal 
trial,  would  not  constitute  a  criterion  by 
which  bis  conduct  as  a  Juror  might  be  Judg- 
ed in  another  trial,  even  where  the  prosecu- 
tion involves  a  similar  charge.  Where  a 
jury  have  returned  a  verdict  either  of  guilty 
or  not  guilty  in  a  criminal  action,  the  pre- 
sumption is  that  they  were  influenced  in  ar- 
riving at  the  result  solely  by  the  record  as 
made  before  them,  and  it  would  be  plainly 
violative  of  every  consideration  of  policy  to 
permit  such  presumption  to  be  set  aside  by 
tbe  prosecution  of  an  inquiry  designed  to 
disclose  ulterior  motives  in  reaching  a  ver- 
dict In  another  criminal  action  in  which  they 
have  acted  as  Jurors — a  result  which  would 
irresistibly  follow  the  acceptance  of  the  con- 
duct of  a  juror  in  a  particular  case  as  a 
test  determinative  of  his  qualifications  to 
serve  as  such  In  some  other  case  involving 
the  prosecution  of  a  like  offense. 

[3-S]  It  is  also  vigorously  maintained  that 
tbe  court  fell  into  prejuldlcal  error  by  Its 
ruling  disallowing  the  challenge  to  Juror 
Allen  for  implied  bias  in  that  be  was  a  client 
of  the  district  attorney  at  the  time  of  the 
trial.  The  Juror  stated,  in  reply  to  a  question 
by  counsel  for  tbe  defendant,  that  the  dis- 
trict attorney  had  rendered  certain  profes- 
sional services  for  him,  and  was  then  asked: 
"Is  be  your  attorney  now?"  to  which  the  re- 
ply was  made:  "Well,  yes;  to  be  considered 
so,  I  gruess."  Among  the  grounds  enumerated 
by  section  1074  of  the  Penal  Code  upon  which 
a  challenge  to  a  Juror  is  authorized  to  be 
taken  for  implied  bias  are  tbe  following; 
"•  •  •  (2)  Standing  in  tbe  relation  of 
guardian  and  ward,  attorney  and  client,  mas- 
ter and  servant,  or  landlord  and  tenant,  or 
being  a  member  of  the  family  of  the  defend- 
ant, or  of  the  person  alleged  to  be  injured  by 
the  offense  charged,  or  on  whose  complaint 
the  prosecution  was  instituted,  or  in  his  em- 
ployment on  wages."  Even  if  it  may  well  be 
conceded  that  the  existence  of  the  relation  of 
attorney  and  client  between  the  district  at- 
torney and  the  Juror  comes  within  the  quoted 
language  of  section  1074  (a  proposition  which 
we  need  not  here  decide).  It  is  very  plain  that 
the  attorney  for  tbe  defendant  In  the  case  at 
bar  failed  to  make  it  satisfactorily  to  appear 
that  the  district  attorney  at  the  time  of  the 
trial  was  the  regularly  retained  attorney  of 
the  Juror  challenged  on  that  ground.  Even 
if  this  be  a  good  ground  for  challenge  under 
the  statute,  it  will  not  be  claimed  that  a 
Juror  Is  disqualified  from  sitting  upon  a  Jury 
in  a  case  In  which  one  of  the  attorneys  has 
at  some  previous  time  acted  as  his  attorney 
or  transacted  legal  business  for  him  if,  at 
the  time  of  the  trial,  the  relation  of  attorney 
and  client  doea  not  exist  between  the  attor- 
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ney  and  the  Juror.  The  true  rule  would  be 
that,  in  order  to  make  that  an  available 
ground  of  challenge  for  implied  bias,  the  at- 
torney and  the  juror  must  stand  in  the  rela- 
tion of  attorney  and  client  at  the  time  of  the 
trial,  and,  If  that  relation  does  not  then  ex- 
ist, the  juror  could  not  be  successfully  chal- 
lenged for  that  reason,  although  it  may  ap- 
pear that  the  attorney  upon  some  previous 
occasion  had  performed  professional  services 
for  the  juror.  It  is  difficult  to  say  from  the 
answer  given  by  the  juror  In  the  present  case 
whether  In  point  of  fact  the  relation  of  at- 
torney and  client  subsisted  between  him  and 
the  distinct  attorney  at  the  time  of  the  trial. 
That  the  district  attorney  had  at  some  previ- 
ous time  acted  for  the  juror  in  a  profession- 
al capacity  Is  not  proof  of  the  existence  of 
that  relation  between  them  at  the  time  of 
this  trial.  The  last  answer  of  the  juror  is 
fairly  and  reasonably  capable  of  either  of 
two  constructions,  viz. :  (1)  That  the  district 
attorney  was  then  acting  as  his  attorney  in 
some  existing  litigation  or  other  uncompleted 
legal  matters ;  (2)  that  the  juror  thus  mere- 
ly Intended  to  say  that,  having  employed  the 
district  attorney  as  his  legal  adviser  on  one 
occasion,  be  would  again  retain  that  officer 
should  he.  find  it  necessary  on  any  future 
occasion  to  employ  the  services  of  a  lawyer. 
Thus  it  will  be  observed,  as* we  have  stated, 
the  answer  of  the  juror  leaves  the  question 
whether  the  district  attorney  and  the  juror 
bore  the  relation  of  attorney  and  client  at 
the  time  of  the  present  trial  in  so  much 
doubt  that  we  cannot  say  what  the  fact  real- 
ly was.  As  the  burden  rested  on  the  defend- 
ant to  clearly  and  satisfactorily  show  the 
juror's  disqualification  for  the  reason  consti- 
tuting the  basis  of  his  challenge,  assuming 
that  that  reason  constituted  a  legal  ground 
for  challenge,  and  having  failed  to  make  such 
a  showing,  we  cannot  declare  that  the  court's 
ruling  in  disallowing  the  challenge  was  im- 
proper. If,  as  a  matter  of  fact,  the  district 
attorney  was  at  the  time  of  this  trial  the 
regularly  retained  legal  adviser  of  the  juror, 
counsel  for  defendant  could  without  difficul- 
ty have  developed  the  fact  to  a  conclusive 
degree  by  pressing  the  inquiry  further;  but. 
In  lieu  of  thus  proceeding,  they  appear  to 
have  been  satisfied  to  rest  their  challenge  on 
the  manifestly  vague  and  indefinite  "guess" 
of  the  juror  in  that  regard.  The  state  of  the 
record  upon  this  point,  as  before  indicated, 
is  such  that  we  cannot  declare  the  ruling  er- 
roneous, conceding  that  the  statute  author- 
izes a  challenge  on  that  ground. 

2.  Many  of  the  rulings  of  the  court  upon 
the  evidence  objected  to  here  Involve  precise- 
ly the  same  points  reviewed  by  this  court  in 
the  case  of  the  People  v.  Sampo,  codefendant 
of  the  defendant  in  the  case  at  bar,  reported 
in  118  Pac.  957,  and  decided  adversely  to 
the  contentions  here.  There  Is  no  substan- 
tial difference  between  the  evidence  in  the 
Sampo  Case  and  that  in  the  one  at  bar,  and 
it  will  therefore  be  unnecessary  to  again  go 


over  with  any  particularity  the  field  of  In- 
quiry covered  by  said  points.  They  may, 
however,  be  restated  here:  That  tbe  court 
erred  In  allowing  Mrs.  Calandrl  to  testify 
that  on  the  morning  following  the  night  on 
which  Pistone  was  assaulted  she  found  and 
picked  up  at  the  spot  where  the  assault  oc- 
curred a  large  rock  on  which  there  were 
fresh  blood  stains;  that  it  was  error  to  re- 
ceive said  rock  In  evidence  as  an  exhibit  or 
a  circumstance  In  the  case;  that  it  was  im- 
proper to  permit  the  doctors  to  testify  that 
the  wound  found  upon  the  head  of  the  de- 
ceased must  have  been  produced  by  the  nse 
of  some  blunt  instrument;  and  that  said 
wound  coald  have  been  produced  by  means 
of  the  rock  referred  to,  etc. 

[6]  Qut  a  further  objection  against  the  tes- 
timony of  Mrs.  Calandrl  and  her  husband 
describing  what  they  saw  and  hecrd  at  tbe 
time  the  defendants  were  beating  Pistone  is 
urged  on  the  ground  that  such  testimony  did 
not  constitute  a  part  of  the  res  gestae.  Like 
objection  Is  made  to  the  testimony  of  Eva 
Cavallero  detailing  the  movements  of  the  de- 
fendants after  the  trouble  in  the  house  had 
ceased,  and  Pistone  had  taken  his  depar- 
ture from  said  house  through  the  back  door. 
These  objections  are  clearly  destitute  of  mer- 
it. The  departure  of  Pistone  from  the  board- 
ing house,  followed  Immediately  by  the  cir- 
cumstance of  the  departure  of  the  defend- 
ants through  the  front  door,  constituted  per- 
tinent, and,  indeed,  necessary,  circumstances 
tending  to  connect  the  defendants  with  the 
commission  of  the  assault.  They  were  not  ad- 
missible facts  upon  the  theory  that  they  con- 
stituted a  part  of  the  res  gestae,  as  that  rule 
Is  technically  understood,  but  as  relevantly 
showing  that  the  assault  could  tmve  occurred 
where  it  was  shown  to  have  taken  place,  and 
that  the  defendants  could  have  committed  it. 
It  would,  indeed,  be  a  curious  rule  of  evi- 
dence that  would  preclude  the  state  in  such 
a  case  from  showing  that  the  accused  left 
the  place  where  the  crime  was  not  commit- 
ted, or,  in  other  words,  from  proving  that 
the  accused  were  in  a  position  of  opportunity 
to  commit  the  act.  Nor,  as  counsel  seem  to 
argue,  was  it  necessary  as  a  foundation  for 
such  proof  for  the  district  attorney  to  show 
that  preliminarily  to  the  departure  of  the 
defendants  from  Cavallero's  the  accused  bad 
actually  entered  Into  an  understanding  or 
conspiracy  to  commit  an  assault  upon  Pis- 
tone. If  it  were  necessary  to  make  any 
more  potent  proof  of  an  agreement  or  un- 
derstanding between  the  defendants  to  com- 
mit tbe  assault  than  the  very  fact  itself  that 
they  jointly  committed  it,  the  circumstance 
of  their  departure  together  from  the  board- 
ing house  Immediately  following  the  depar- 
ture therefrom  of  Pistone  would  constitute  a 
significant  and  pertinent  link  in  the  chain 
of  circumstances  leading  to  the  establishment 
of  a  conspiracy. 

What  we  have  said  in  the  foregoing  ap- 
plies with  equal  force  to  other  parts  of  the 
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testimony  of  Era  Cavallero.  She  merely  de- 
scribed the  occurrences  In  the  boarding 
bouse  Immediately  preceding  the  circum- 
stances of  the  departure  of  Pistone  and  of 
the  defendants  from  the  bouse,  and  these  are 
constituted  important  circumstances  finally 
culminating  In  the  homicide. 

[7]  It  is  further  claimed  that  the  testimony 
of  the  witness  Burdlsso,  who  saw  the  de- 
fendant Sampo  beating  Pistone  with  a  rock, 
while  the  defendant,  Conte,  held  the  arm  of 
the  deceased,  and  whose  testimony  consisted 
solely  of  what  he  then  saw,  was  improperly 
received,  as  "it  was  no  part  of  the  res  ges- 
tte."  Vh6  force  of  this  objection  passes  our 
comprehension.  We  are  unable  to  discern 
how  testlmonjT  bearing  directly  upon  the 
very  act  which  constitutes  the  basis  of  the 
crime  for  which  an  accused  is  t^led  is  not 
about  the  most  significant  and  pertinent 
proof  that  can  be  adduced  in  support  of  the 
charge.  It  is  true  that  direct  testimony  Is 
not  admissible  merely  under  the  technical 
rule  of  res  gestse,  strictly  speaking,  for,  un- 
der that  salutary  doctrine,  certain  testimony 
and  declarations  tending  to  explain  the  na- 
ture of  the  act  or  intent  or  both  of  a  criminal 
charge  are  admissible  which  would  ordinarily 
be  regarded  as  Involving  hearsay  testimony 
or  self-serving  declarations,  yet,  accepting 
the  term  "res  gestte"  (the  transaction  Itself) 
In  its  true  sense,  we  would  be  at  a  loss  to 
understand  the  bearing  oi  significance  of  di- 
rest testimony  If  it  could  be  said  in  any  case 
not  to  be  of  and  concerning  the  res  gestae 
Itself  or  the  very  transaction  which  in  and 
of  Itself  constitutes  the  basis  of  the  crime 
with  which  the  accused  Is  charged. 

[I]  The  further  contention  is  urged  that 
the  court  seriously  erred  In  permitting  the 
district  attorney  in  his  opening  statement  to 
explain  to  the  Jury  the  elements  of  the  crime 
of  murder.  The  prosecuting  officer's  defini- 
tion of  the  crime  with  which  the  information 
charges  the  defendant  was  in  accord  with 
our  code  definition  of  murder,  and  was  there- 
fore correct.  While  it  Is  not  the  duty  or  the 
right  of  attorneys  to  state  the  law  to  the  Ju- 
ry In  criminal  cases,  a  defendant  in  such  a 
case  cannot  Justly  be  said  to  have  suffered 
any  prejudice  where  that  rule  has  been  vio- 
lated, but  where  the  law  has  not  thus  been 
misstated.  Besides,  in  the  case  at  bar,  the 
court,  upon  the  conclusion  of  the  district  at- 
torney's opening  statement,  emphatically 
warned  and  instructed  the  Jury  that  they 
should  not  accept  the  law  of  the  case  from 
counsel,  but  that  It  was  their  duty  to  be 
guided  solely  by  the  law  as  It  was  stated  to 
them  by  the  court.  The  defendant  was  not 
damaged  by  the  conduct  of  the  district  attor- 
ney in  the  respect  complained  of. 

[I]  Appellant  also  insists  that  the  court 
prejudiced  his  rights  very  seriously  by  Its 
ruling  with  regard  to  the  proffered  testimony 
of  Dr.  Endlcott  in  rebuttal  of  the  statement 
of  Mrs.  Calandrl  that  the  surface  of  the  rock 
she  found  at  the  scene  of  the  assault  bore 


blood  stains.  It  appears  that  counsel  for  the 
defendant  called  the  doctor  to  the  witness 
stand  and  asked  him  to  examine  the  rock 
any  !"ay,  by  a  mere  inspection  and  without 
a  microscopical  examination  or  other  scien- 
tiflc  analysis  of  the  spots  on  said  rock, 
whether  there  were  blood  stains  thereon. 
The  doctor  refused  to  testify  as  an  expert 
unless  he  was  guaranteed  the  usual  fee  for 
such  services,  and  counsel  for  the  defendant 
requested  the  court  to  make  an  order  for  the 
payment  of  such  fee  out  of  the  county  treas- 
ury, declaring  that  his  client  was  without 
the  means  to  defray  that  expense.  This  the 
court  refused  to  do.  After  considerable  collo- 
quy between  court  and  counsel,  the  latter 
was  ordered  by  the  court  to  put  the  questions 
to  the  witness  that  he  desired  to  ask,  but 
counsel  seemed  to  Insist  that  some  arrange- 
ment be  first  made  for  the  payment  of  the 
doctor  for  his  services  as  an  expert  witness, 
and  that  thereupon  the  latter  be  given  pos- 
session of  the  rock  for  the  purpose  of  making 
such  an  examination  thereof  as  would  enable 
him  to  determine  and  say  whether  the  marks 
which  Mrs.  Calandrl  declared  were  blood 
stains  were  or  were  not  caused  by  human 
blood.  The  court  denied  this  request.  We 
think  the  court's  action  in  this  matter  can- 
not be  made  the  predicate  of  prejudicial  er- 
ror. 

At  the  trial  of  the  defendant,  Mrs.  Calan- 
drl testified  that  the  marks  which  she  took 
for'  blood  stbins  had  undergone  such  a 
change  in  appearance  that  she  could  not  then  ' 
say  that  they  were  the  result  of  blood  stains, 
and  it  fs  highly  probable  that,  under  such 
circumstances,  Dr.  Endlcott  could  not  have 
determined  any  more  than  could  a  lay  wit- 
ness, in  the  absence  of  an  appropriate  chemi- 
cal analysis  of  the  marks,  whether  they  were 
caused  by  blood  or  produced  by  some  other 
cause.  And  we  are  familiar  with  no  law  re- 
quiring the  court  under  such  circumstanceb 
to  order  the  services  of  an  expert  witness  in 
behalf  of  a  defendant  to  be  compensated  for 
out  of  the  public  funds. 

[10]  We  have  no  doubt  that  the  doctor, 
having  been  sworn  as  a  witness,  could  have 
been  required  to  answer  such  pertinent  ques- 
tions as  might  have  been  put  to  him,  not- 
withstanding that  they  might  call  for  expert 
testimony  aud  the  doctor  not  recompensed  or 
guaranteed  compensation  for  his  services  as 
an  expert,  but  we  know  of  no  rule  of  law 
which  would  have  authorized  the  court  to 
compel  him  to  go  to  the  trouble  and  perhaps 
some  expense  of  scientifically  Investigating 
the  cause  of  the  marks  on  the  rock  for  the 
purpose  of  qualifying  himself  to  give  expert 
testimony  on  that  subject. 

[11,12]  But  the  problem  which  on  first  Im- 
pression appeared  to  be  the  most  serious  one 
of  those  respecting  rulings  on  the  evidence 
is  involved  in  the  refusal  of  the  court  to  per- 
mit the  defendant  to  prove  by  the  witness, 
Ferrari,  that  the  defendants  and  their  com- 
panions had  drank  enough  wine  prior  to  the 
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assault  to  put  them  in  a  state  of  intoxica- 
tion. In  tbeir  opening  statement,  counsel 
for  deftsndant  declared  that  tbey  could  and 
would  show  that  the  defendant  was  not  at 
the  scene  of  the  assault  when  it  was  com- 
mitted. Their  sole  contention  In  behalf  of 
the  defendant  would,  in  other  words,  be  an 
alibi.  The  district  attorney  strenuously  ob- 
jected to  any  testimony  relative  to  the 
amount  of  wine  drunk  by  Conte  and  the  oth- 
er parties  during  the  several  hours  Imme- 
diately preceding  that  at  which  Plstone  was 
assaulted,  upon  the  theory,  as  announced 
by  him,  that,  having  declared  that  he  intend- 
ed to  rely  upon  an  alibi,  the  defendant  could 
not  set  up  a  defense  inconsistent  with  that 
contention.  The  court  insisted  upon  counsel 
for  the  defendant  making  a  statement  as  to 
the  purpose  of  the  testimony.  Counsel  de- 
clared that  tbey  bad  no  intention  of  receding 
from  their  claim  of  an  alibi  for  the  defend- 
ant, but  that  they  thought  they  were  entitled 
to  Introduce  proof  having  a  tendency  to  re- 
duce the  crime  to  the  grade  of  manslaughter 
In  the  event  that  the  jury  should  regard  the 
proof  addressed  to  the  alibi  unworthy  of  be- 
lief. But,  finally,  counsel  declared  to  the 
court  that  the  proffered  testimony  bearing 
upon  the  quantity  of  wine  which  the  parties 
had  consumed  and  the  condition  produced 
thereby  was  intended  as  a  support  to  the 
alibi  contended  for  by  the  defendant  The 
court  thereupon  sustained  the  district  attor- 
ney's objection  to  the  testimony.  We  arc 
unable  to  perceive  how  this  testimony  could 
have  thrown  any  light  on  the  claim  of  an 
alibi  in  this  case,  and,  if  that  was  the  sole 
purpose  of  the  testimony,  we  can  see  nothing 
liarmful  in  the  ruling  disallowing  it.  It  may 
be  that  the  Intoxicated  condition  of  one  ac- 
cused of  crime  might,  under  some  circum- 
stances, be  a  circumstance  in  support  of  an 
alibi,  but  the  clrctunstances  of  this  case  will 
not  sustain  the  propriety  of  any  such  theory. 
But  we  may  remark  that  had  counsel  ad- 
hered to  the  theory  upon  which  they  first 
offered  the  testimony — that  Is,  to  mitigate 
the  grade  of  the  crime  In  case  the  jury  re- 
jected the  evidence  addressed  to  the  proof  of 
the  alibi — the  court's  ruling  would  undoubt- 
edly have  been  erroneous,  since  it  is  well 
settled,  we  think,  that  Inconsistent  defenses 
or  claims  may  be  interposed  in  A  criminal 
case  as  well  as  In  a  civil  action,  if  counsel 
or  the  defendant  may  choose  to  take  that 
course.  But,  in  any  event,  the  ruling  could 
not,  In  our  opinion,  be  held  to  be  prejudicial, 
if  erroneous,  in  view  of  the  evidence  and 
the  nature  of  the  circumstances  by  which 
the  assault  was  committed.  Article  6,  |  4V&, 
Const.,  added  by  Laws  1911,  p.  1798.  It 
could  not  l»e  held,  in  other  words,  that  the 
ruling,  if  erroneous,  had  resulted  in  a  mis- 
carriage of  justlca  The  evidence  appears 
to  disclose,  not  only  a  deliberate,  but  a  very 
cruel,  murder.  The  jury  would  have  been 
well  justified  in  finding  that  Conte  and  Gia- 
como  Sampo  followed  the  deceased  from  the 


boarding  house  with  the  express  design  of 
assaulting  and  perhaps  of  killing  him,  and, 
as  was  said  in  People  v.  Sampo,  supra,  the 
defendant  here  may  well  consider  biiuself 
extremely  fortunate  in  having  escaped  the 
highest  penalty' prescribed  for  the  willful  and 
malicious  destruction  of  human  life.  There 
Is  evidence  in  the  record  that  all  the  parties, 
including  the  defendant,  drank  more  or  less 
wine  during  the  early  afternoon  of  the  day 
of  the  homicide,  but  there  is  nothing  to 
show  that  the  defendants  were  at  any  time 
in  such  mental  condition  by  reason  of  tbelr 
indulgence  in  wine  as  to  render  them  irre- 
sponsible or  unable  to  know  the  differ^ioe 
between  right  and  wrong,  or  that  they  were 
thus  deprived  of  ability  to  form  an  intent  to 
commit  an  assault  upon  or  murder  Plstone. 
Indeed,  both  the  defendant  and  his  codefeud- 
ant  seemed  to  experience  no  difficulty  In  de- 
tailing on  the  witness  stand,  in  support  of 
their  claim  that  they  were  not  at  the  scene 
of  the  assault  when  it  was  committed,  every 
movement  that  they  made  that  day  and 
night.  It  is  therefore  most  probable  that 
the  testimony  of  Ferrari  as  to  the  defend- 
ant's condition  for  sobriety,  or  inebriety.  If 
offered  for  that  purpose,  would  not  have  had 
the  effect  of  reducing  the  verdict  to  a  lesser 
grade  of  crime  than  that  of  which  he  was 
convicted.  There  are  some  other  rulings  to 
which  exceptions  are  taken  by  the  defendant 
which  demand  no  special  notice 

[1 3]  3.  The  defendant  assigns  a  large  num- 
ber of  errors  in  the  action  of  the  court  in 
declining  to  allow  and  read  to  the  Jury  cer- 
tain instructions  proposed  by  him.  In  ad- 
dition to  its  own  charge,  which  covers  every 
possible  phase  of  the  case  as  made  by  the  in- 
formation and  the  evidence,  the  court  allow- 
ed and  submitted  to  the  jury,  in  the  precise 
form  of  language  in  which  they  were  propos- 
ed, 44  out  of  the  127  special  instructions  re- 
quested by  the  defendant,  and,  besides,  gave, 
in  modified  form,  four  of  the  remaining  num- 
ber. Many  of  the  instructions  requested  by 
defendant  and  not  given  involved  the  state- 
ment of  principles  which  the  court  covered  in 
its  charge  and  the  others  were  objectionable 
either  because  they  misstated  the  law  or 
were  argumentative  or  misleading  or  for  oth- 
er reasons  obnoxious  to  just  criticism.  But 
we  cannot  conceive  how  the  court  could  have 
submitted  to  the  jury  a  more  elaborate  and 
explicit  statement  of  the  law  pertinent  to  the 
case  in  all  its  features  than  its  charge  rep- 
resents without  converting  the  ofiice  of  in- 
structions to  a  jury  Into  a  prolix  disquisi- 
tion on  the  law  of  homicide. 

[14]  Counsel,  however,  particularly  criti- 
cise the  court's  refusal  to  give  the  instruc- 
tions, requested  by  defendant,  declaring  that 
It  was  the  duty  of  the  jury  to  consider.  In. 
the  determination  of  the  issue,  the  presump- 
tion of  the  good  character  of  the  accused. 
There  was  no  evidence  submitted  as  to  the 
good  character  of  the  defendant  for  the 
tralta  involved  In.  the  charge  in  the  Informa- 
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tion,  and  the  Instnictlons  requested  on  that 
gabject  were,  therefore,  properly  refused. 
People  ▼.  Johnson,  61  Cal.  142 ;  People  t.  Lee, 
1  CaL  App.  168,  81  Pac.  969;  Danner  t.  State, 
S4  Ala.  127,  25  Am.  Rep.  662. 

The  court  Instructed  the  Jury  that  the  de- 
fendant was  to  be  presumed  to  be  innocent 
until  the  reverse  was  satisfactorily  proved, 
and,  as  Is  said  In  People  v.  Johnson,  supra, 
where  a  similar  Instruction  as  those  refused 
here  was  rejected,  no  afllrmatlve  proof  of  the 
defendant's  good  character  having  been  made 
the  consideration  of  his  character  would  not 
add  to  the  strength  of  the  presumption  of 
innocence."  In  the  same  case,  in  a  concur- 
ring opinion,  Justice  McKlnstry  said:  "If, 
In  the  absence  of  evidence  on  the  subject, 
the  presumption  of  good  character  is  to 
weigh  as  much  in  his  favor  as  affirmative 
proof  of  it,  the  necessity  of  proving  good 
character  would  never  arise;  and  the  prose- 
cation  would  frequently  be  in  a  worse  case 
than  if  evidence  of  good  character  bad  been 
given,  since  the  prosecution  would  be  debar- 
red from  introducing  evidence  to  overcome 
the  presumption.  When  it  is  said  that  good 
character  is  to  be  presumed,  it  Is  only  said 
that,  in  the  absence  of  evidence,  the  Jury 
should  not  attribute  to  defendant  a  general 
bad  character  with  respect  to  the  qualities 
inrolved  in  the  alleged  oftense,  nor  give 
weight  to  his  assumed  bad  character  in  deter- 
mining the  question  whether  the  evidence 
established  his  guilt." 

[1J]  4.  We  have  already  sufficiently  refer- 
red to  the  evidence  to  indicate  that  we  do 
not  assent  to  the  contention  that  the  evi- 
dence does  not  support  or  Justify  the  verdict 

The  testimony  of  Mrs.  Calandri  and  Bur- 
disso  that  the  defendant  was  holding  the  de- 
ceased while  Sampo  was  beating  blm  was, 
if  believable  (and  the  Jury  did  believe  it), 
sufficient  to  establish  Conte's  connection  with 
and  participation  In  the  commission  of  the 
crime. 

We  have,  after  a  full  examination  of  the 
record,  discovered  no  substantial  reason  for 
disturbing  the  conclusion  of  the  Jury. 

The  Judgment  and  order  are  therefore  af- 
firmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

07  CaL  App.  TTl) 

PEOPLE  V.   CONTB.     (Cr.  1,727.) 

(Supreme  Court  of  California.     March  2, 
1912.) 

1.  JuBT  (I  91*)— Challengb  of  Jtjbobs— 
CAtisBS— Pbofessionai,  Relationship. 
Pen.  Code,  _  5  1074,  snbd.  2,  permitting 
cballeoge  of  a  juror  for  implied  bias  arising 
trom  relationship  of  attorney  and  client,  does 
aot  authorize  a  challenge  on  account  of   the 


existence  of  that  relationship  between  the 
district  attorney  and  a  juror  in  a  criminal 
prosecution, 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  S  419;    Dec  Dig.  g  91.*] 

2.  Homicide  (§339*)— Habuless  Ebkob— Ex- 
clusion OF  Evidence. 

In  a  murder  trial,  exclusion  of  evidence 
as  to  accused's  voluntary  intoxication  was 
harmless  error  where  he  was  convicted  of 
murder  in  the  second  degree  only, '  doubtless 
because  of  other  evidence  tending  to  show 
he  was  intoxicated,  since  the  evidence  was  ad- 
missible only  to  reduce  the  offense  from  mur- 
der In  the  first  degree  to  murder  in  the  second 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  714;   Dec.  Dig.  {  339.*] 

In  Bank.  On  application  for  rehearing, 
after  decision  by  the  District  Court  of  Ap- 
peals.    Application  denied. 

For  opinion  of  District  Court  of  Appeals, 
see  122  Pac.  450. 

PER  CURIAM.  The  application  for  a 
hearing  in  this  court  after  decision  by  the 
District  Court  of  Appeal  is  denied.  Indoiy- 
ing  such  application,  It  Is  proper  to  say  that 
we  are  not  satisfied  with  what  is  said  In  the 
opinion  on  the  question  presented  by  the 
ruling  disallowing  the  challenge  of  defend- 
ant to  the  juror  Allen,  or  with  what  is  said 
relative  to  the  exclusion  by  the  trial  court 
of  the  proposed  evidence  of  the  witness  Fer- 
rari on  the  subject  of  the  voluntary  intoxi- 
cation of  the  defendant 

[1]  1.  In  the  matter  of  the  challenge  of 
Juror  Allen,  the  proper  answer  to  defend- 
ant's claim  is  that  the  existence  of  the  re- 
lation of  attorney  and  client  between  the 
district  attorney,  and  a  Juror  is  not  a  ground 
of  challenge  under  our  statute.  Subdivision 
2  of  section  1074,  Penal  Code,  upon  which 
the  challenge  was  based,  does  not  include 
such  a  case.  The  relationship  there  referred 
to  is  one  existing  between  the  Juror  and  the 
defendant  himself  or  "the  person  alleged  to 
be  injured  by  the  offense  charged,  or  on 
whose  complaint  the  prosecution  was  insti- 
tuted." This  was  the  reason  given  by  the 
trial  court  for  Its  ruling. 

[2]  2.  In  the  matter  of  the  proposed,  evi- 
dence as  to  voluntary  intoxication:  The 
evidence  was  clearly  admissible,  and  its  ex- 
clusion was  error.  But  the  utmost  effect  of 
evidence  of  this  nature  would  have  been  to 
exclude  the  idea  of  the  deliberation  and  pre- 
meditation essential  to  murder  of  the  first 
degree,  and  thus  reduce  the  offense  to  mur- 
der of  the  second  degree.  The  defendant 
was  found  guilty  of  murder  of  the  second 
degree  only,  doubtless  because  of  the  evi- 
dence of  other  witnesses  tending  to  show  a 
condition  of  Intoxication.  Plainly  no  preju- 
dice was  suffered  by  defendant  by  reason 
of  the  erroneous  ruling. 
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(162  Cal.   277) 

McBOTLB  et  aL  ▼.  UNION  NAT.  BANK  et  aL 
(S.  F.  5.628.) 

(Supreme  Court  of  California.    Oct.  26,  1911. 
On  Rehearing  in  Bank,  March  2,  1912.) 

1.  Banks  and  Banking  (S  102*)— Officbbs 
— Cashier— AtiTHOBiTT. 

As  a  rule,  a  bank  cashier  has  greater  pow- 
ers than  any  other  corporate  officer,  ha-nng 
full  charge  of  the  bank's  personal  property,  ex- 
cept as  otherwise  controlled  by  the  directors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §{  239-243;  Dec.  Dig.  i 
102.*] 

2.  Banks  and  Banking  (8  109*)— Officebs 
— Authority— Cashier. 

A  bank  cashier  may  negotiate  a  transfer  of 
negotiable  paper  owned  by  the  bank. 

[£}d.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  $$  257-260;  Dec.  Dig.  i 
109.*] 

3.  Banks  and  Banking  (|  258*)— National 
Banks— Powers. 

National  banks  organized  under  the  act  of 
Congress  (Act  June  3,  1864,  c.  106,  13  Stat 
99)  have  only  those  powers  specified  in  the 
act  and  such  other  powers  as  are  necessarily 
incidental  thereto. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  §  258.*] 

4.  Banks  and  Banking  (S  260*)— Powers 
OF  Nationai.  Banks— Dealing  in  Stock. 

Under  the  act  of  Congress  (Act  June  3, 
1864,  c.  106,  13  Stat.  99)  national  banks  are 
given  neither  the  express  nor  incidental  pow- 
er to  deal  in  stocks  for  speculation  or  invest- 
ment, though  they  may  be  taken  to  satisfy  a 
disputed  or  doubtful  cl^m,  or  under  foreclosure 
of  a  pledge. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  977;   Dec.  Dig.  §  260.*] 

5.  Banks  and  Banking  (§  262*)— National 
Banks— Powers  of  Cashier  —  Resale  of 
Collateral  Bought  in. 

Under  a  by-law  of  a  national  bank  author- 
izing the  cashier  to  do  "whatever  may  be  nec- 
essary in  the  inanagement  of  the  business  of 
the  bank,"  the  cashier  may  sell  stocks  pledged 
to  the  bank  as  security  for  a  loan,  which  it  has 
been  compelled  to  buy  in,  the  collection  of 
debts  being  part  of  the  business  of  the  bank, 
and  the  realizing  on  the  security  being  inci- 
dental to  the  collection  of  the  debt,  though  the 
sale  of  property  held  for  investment  would  be 
beyond  the  cashier's  power  unless  authorized 
by  the  directors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §{  1001-1006;  Dec.  Dig. 
i  262.*] 

Department  1.  Appeal  from  Superior  Court, 
Alameda  County;    John  Ellsworth,  Judge. 

Action  by  George  McBoyle  and  another 
against  the  Union  National  Bank  and  an- 
other. From  a  judgment  for  defendants,  and 
an  order  denying  a  motion  for  a  new  trial, 
plaintiffs  appeal.    Reversed. 

T.  C.  Coogan,  Powell  &  Dow,  and  W.  H. 
Orrick,  for  appellants.  Fitzgerald  &  Abbott 
and  Leon  A.  Clark,  for  respondents. 

SLOSS,  J.  The  action  was  brought  to 
recover  from  the  Union  National  Bank  599 
shares  of  the  capital  stock  of  Buniham- 
Standeford  Company,  a  corporation.  The 
complaint  alleged  that  these  shares,  repre- 


sented by  certificate  No.  59,  were  on  January 
3,  1907,  owned  by  and  In  the  possession  of 
plaintiff  Lulu  May  McBoyle;  that  she  had  thai 
pledged  them  to  the  bank  to  secure  the  prom- 
issory note  of  George  McBoyle,  her  husband, 
for  $9,500;  and  that  she  had  thereafter  ten- 
dered to  the  bank  the  amount  due  on  the 
note  and  demanded  redelivery  of  her  stodt, 
which  had  been  refused.  The  answer  of  the 
bank  denied  that  plaintiff  Lulu  May  Mc- 
Boyle was  the  owner  or  in  possession  of  said 
shares,  or  that  she  had  pledged  them  to  the 
bank.  There  was  also  an  afflrmative  de- 
fense, in  which  the  bank  alleged  that  it  had, 
for  many  years  prior  to  January  3,  1907, 
been  the  owner  of  the  599  shares  of  stodc, 
that  on  that  day  George  McBoyle  bad  made 
an  offer  to  Charles  E.  Palmer,  the  cashier  of 
the  bank,  to  buy  said  stock  for  $11,000,  $1,- 
500  in  cash  and  $9,500  on  bis  promissory 
note,  such  note  to  l>e  secured  by  a  pledge 
of  the  stock.  Palmer  accepted  the  offer,  and 
the  transaction  was  carried  out  on  these 
lines.  There  are  averments  that  McBoyle 
misled  Palmer  by  fraudulent  misrepresenta- 
tions regarding  the  value  of  the  stock;  but 
as  there  was  no  evidence  to  sustain  these 
charges,  and  the  court  found  against  them, 
we  need  not  notice  them  further.  It  was  al- 
leged that  Palmer  acted  beyond  liis  authority 
in  attempting  to  make  the  sale,  that  the 
bank,  upon  learning  the  facts,  promptly  re- 
pudiated the  transaction,  and  tendered  to 
McBoyle  the  $1,500  received  by  it,  with  In- 
terest, and  bis  note  for  $9,500.  The  tefnder 
was  refused,  whereupon  the  bank  made  a 
deposit  of  the  money  and  the  note  In  Mc- 
Boyle's  name,  pursuant  to  Civil  Code,  8  1500. 
Morris,  who  had  been  appointed  receiver  of 
the  bank  pending  the  action,  was  Joined  as 
a  party  defendant,  and  by  agreement  of  the 
parties  the  answer  of  the  bank  stood  as  bis 
answer.  The  findings  were  In  favor  of  the 
defendants  on  all  the  issues  except  that  of 
fraud,  and  judgment  went  for  them.  The 
plaintiffs  appeal  from  the  Judgment  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

Various  points  are  raised;  but  we  think 
it  will  be  unnecessary  to  consider  anything 
beyond  the  attack  by  appellants  upon  the 
finding  that  Palmer  exceeded  the  scope  of 
his  authority  as  cashier  in  undertaking  to 
sell  the  stodc  In  question.  In  view  of  the 
findings  negativing  fraud,  the  only  ground 
upon  which  the  bank  could  repudiate  the 
sale  to  McBoyle,  and  the  subsequent  pledge, 
was  the  want  of  authority  in  Palmer  to  sell. 
If,  in  law  and  in  fact,  he  had  such  authority, 
title  to  the  stock  passed  by  the  sale,  and  the 
pledgor  was  entitled,  upon  tender  of  the 
amount  for  which  he  had  pledged  the  shares, 
to  a  return  of  the  certificate. 

The  powers  of  the  cashier  of  the  defend- 
ant bank  were  defined  tn  its  by-laws,  a  part 
of  which  read  as  follows:  "The  cashier  shall 


*Fsr  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep';;  Jndaxss 
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have  power  to  discount  and  purchase  bills, 
notes  and  other  evidences  of  debt,  to  buy 
and  sell  bills  of  exchange  and  to  issue  cer- 
tificates of  deposit  He  shall  have  general 
charge  and  supervision,  subject  to  the  advice 
and  control  of  the  president  and  directors  of 
the  affairs  of  the  bank,  and  shall  be  general- 
ly authorized  to  do  whatever  may  be  neces- 
sary in  the  management  of  the  business  of 
the  bank.    •    *    * " 

[1,2]  The  extent  of  the  authority  of  a 
liank  cashier  has  been  considered  in  many 
cases.  Generally  speaking,  he  has  "greater 
Inherent  powers  than  any  other  corporate 
officer."  2  Cook,  Corp.  §  718.  lie  has  "full 
charge  of  the  bank's  personal  property,  ex- 
cept so  far  as  withdrawn  from  his  control 
by  the  bank  or  by  the  directors."  Morse  on 
Banking,  {  157;  Wild  v.  Bank,  3  Mason,  505, 
Fed.  Cas.  No.  17,646.  He  is  the  "executive 
officer,  through  whom  the  whole  financial 
operations  are  conducted."  First  Natl.  Bank 
T.  Greenville,  etc.,  Co.,  24  Tex.  Civ.  App.  645, 
60  S.  W.  828.  That  he  may  negotiate  and 
transfer,  on  behalf  of  the  bank,  negotiable 
paper  owned  by  it,  is  universally  held. 
Horse  on  Banking,  f  158. 

The  respondents  contend,  however,  that  the 
anthority  of  the  cashier,  as  such,  does  not 
extend  to  the  disposition  of  the  reaf  prop- 
erty belonging  to  the  bank,  or  of  any  person- 
al property  so  belonging,  other  than  negoti- 
able paper.  At  the  same  time  it  Is  conceded 
that  he  has  power  to  sell  property  mortgaged 
or  pledged  to  the  bank,  as  a  means  of  collect- 
ing a  debt  due  It.  If  we  assume  the  correct- 
ness of  these  propositions,  what  is  the  basis 
of  the  distinction  between  a  sale  of  property 
owned  generally,  and  a  sale  of  property  held 
nndeir  mortgage  or  pledge  to  secure  the  pay- 
ment of  a  debt?  T7ndoubtedly  it  is  that  acts 
which  are  beyond  the  scope  of  the  ordinary 
business  of  the  bank,  acts,  that  is  to  say, 
which  call  for  the  exercise  of  judgment  or 
discretion  affecting  the  policy  to  be  pursued, 
are  to  be  performed  by  or  under  the  mandate 
of  the  directors,  while  acts  which  are  includ- 
ed in  the  ordinary  business  are  properly  to 
be  done  by  the  cashier.  The  latter  class  of 
transactions  is  the  one  comprised  in  the  pro- 
vision of  the  by-laws  of  this  bank,  authoriz- 
ing the  cashier  to  do  "whatever  may  be  nec- 
essary in  the  management  of  the  business  of 
the  bank."  The  sale  of  property  held  by 
the  bank  for  investment  or  similar  purposes 
is  not  a  part  of  the  ordinary  business  of  the 
bank.  On  the  other  hand,  the  collection  of 
debts  due  It  is  clearly  a  part  of  its  ordinary 
business,  and  hence  such  collection,  together 
with  any  acts  incidental  or  necessary  to 
such  collection,  may  properly  be  carried  on 
by  the  cashier  under  his  Inherent  authority. 

[$,  4]  If  we  apply  this  rule  to  the  situation 
disclosed  by  the  record  in  the  case  at  bar, 
we  cannot  doubt  that  the  sale  of  the  stock 
in  question  was  within  the  scope  of  Palmer's 
anthority  as  cashier.  The  599  shares  of  the 
stock  of  Bumham-Standeford  Company  had 


originally  been  pledged  to  the  TTnlon  Nation- 
al Bank  as  security  for  a  loan.  After  so 
holding  them  for  some  years,  the  b&nk,  in 
1904,  acquired  the  legal  title  to  the  stock 
by  virtue  of  a  sale  made  in  proceedings  in 
insolvency  brought  against  the  pledgor.  The 
defendant  bank  was  organized  under  the  act 
of  Congress  as  a  national  bank.  As  such, 
it  had  no  powers  beyond  those  specified  in 
the  act  under  which  it  existed,  and  such  oth- 
er powers  as  were  necessarily  incident  to 
those  expressly  given.  The  act  does  not  give 
power  to  deal  in  stocks  or  bonds,  nor  is  such 
power  incidental  to  any  of  the  functions  con- 
ferred. 2  Morse  on  Banking,  p.  1310;  Weck- 
ler  V.  Bank,  42  Md.  581,  20  Am.  Rep.  95; 
First  Nat.  Bank  v.  Nat.  Exch.  Bank,  39  Md. 
600;  First  Nat.  Bank  v.  Nat  Exch.  Bank, 
92  U.  8.  122,  23  L.  Ed.  679.  By  this  Is 
meant,  not  that  a  national  bank  may  not 
take  title  to  stocks  or  bonds  in  compromise 
of  a  disputed  or  doubtful  claim,  or  take 
them  in  pledge,  or  purchase  them  with  a 
view  to  protecting  or  satisfying  a  claim  se- 
cured by  such  pledge.  The  taking  in  each 
of  such  cases  would  be  merely  incidental  to 
the  business  of  making  loans,  etc.,  for  which 
the  bank  is  organized.  What  is  prohibited 
is  the  purchase  for  speculation  or  invest- 
ment, or  the  purchase  and  sale  on  commis- 
sion. 

[5]  It  would  follow  that,  where  a  national 
bank  had  bought  stock  pledged  to  It,  its  duty 
would  be  to  dispose  of  such  stock  as  soon 
as  a  sale  could,  to  proper  advantage,  be 
made.'  In  fact,  in  this  case  there  was  evi- 
dence that  the  national  bank  examiners  had 
criticised  the  defendant  bank  for  retaining 
this  stock  so  long.  The  only  proper  purpose 
of  taking  the  stock  was  to  enable  the  bank 
to  realize  upon  its  loan.  The  resale  of  such 
stock  may  properly  be  regarded  as  one  of 
the  steps  taken  in  tlie  process  of  collection. 
A  sale  under  these  circumstances  was,  there- 
fore, we  think,  a  part  of  the  ordinary  busi- 
ness of  the  bank,  or,  to  use  the  language  of 
the  by-laws,  it-  was  an  act  "necessary  in  the 
management  of  the  business  of  the  bank." 
As  such,  it  was  within  the  powers  of  the 
cashier. 

The  Judgment  and  the  order  denying  a 
new  trial  are  reversed. 

We  concur:   SHAW,  J.;  ANGELLOTTI,  J. 

On  Rehearing  in  Bank. 

T.  C.  Coogan,  Powell  &  Dow,  and  W.  H. 
Orrick,  for  appellants.  Fitzgerald  &  Abbott 
and  Leon  A.  Clark,  for  respondents.  James 
M.  Allen,  Lilienthal,  McKlnstry  &  Raymond, 
Heller,  Powers  &  Ehrmau,  Morrison,  Dunne 
&  Brobeck,  Gushing  &  Gushing,  Gavin  Mc- 
Nab,  and  S.  C.  Denson,  for  various  banks. 

PER  CURIAM.  Upon  further  considera- 
tion of  this  case,  after  a  rehearing  before 
the  court  in  bank,  we  are  satbfied  that  the 
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conclusion  reached  by  the  court  in  depart- 
ment is  correct.  In  the  opinion  of  Mr.  Jus- 
tice 8L0SS,  tliere  rendered,  it  is  said  that 
the  National  Banking  Act  does  not  give  a 
national  bank  "power  to  deal  in  stocks  or 
bonds."  The  question  of  the  right  or  pow- 
er to  deal  or  invest  in  bonds  is  not  involved. 
The  words  "or  bbnds,"  in  the  passage  quot- 
ed, and  subsequently,  are  surplusage  and 
are  strickoi  from  the  opinion.  As  thus 
amended  the  opinion  of  the  court  In  depart- 
ment is  adopted  as  the  opinion  of  the  court 
In  bank.      '     ■ 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

The  department  opinion  as  thus  amended 
is  as  follows: 

"The  action  was  brought  to  recover  from 
the  Union  National  Bank  599  shares  of  the 
capital  stock  of  Burnham-Standeford  Com- 
pany, a  corporation.  The  complaint  alleged 
that  these  shares,  represented  by  certificate 
No.  59,  were  on  January  S,  1907,  owned  by 
and  in  the  possession  of  plaintiff  Lulu  May 
McBoyle;  that  she  had  then  pledged  them  to 
the  bank  to  secure  the  promissory  note  of 
George  McBoyle,  her  husband,  for  $9,600; 
and  that  she  had  thereafter  tendered  to  the 
bank  the  amount  due  on  the  note  and  de- 
manded redelivery  of  her  stock,  which  bad 
been  refused.  The  answer  of  the  bank  de- 
nied that  plaintiff  Lulu  May  McBoyle  was 
the  owner  or  in  possession  of  said  shares, 
or  that  she  Iiad  pledged  them  to  the  bank. 
There  was  also  an  affirmative  defense,  in 
which  the  bank  alleged  that  it  had,  for  many 
years  prior  to  January  3,  1907,  been  the 
owner  of  the  599  shares  of  stock;  that  on 
that  day  George  McBoyle  had  made  an  offer 
to  Charles  E.  Palmer,  the  cashier  of  the 
bank,  to  buy  said  stock  for  $11,000,  $1,500 
in  cash  and  $9,500  on  his  promissory  note, 
such  note  to  be  secured  by  a  pledge  of  the 
stock.  Palmer  accepted  the  offer,  and  the 
transaction  was  carried  out  on  these  lines. 
There  are  averments  that  McBoyle  misled 
Palmer  by  fraudulent  misrepresentations  re- 
garding the  value  of  the  stock;  but  as  there 
was  no  evidence  to  sustain  these  charges, 
and  the  court  found  against  them,  we  need 
not  notice  them  further.  It  was  alleged  that 
Palmer  acted  beyond  his  authority  in  at- 
tempting to  make  the  sale,  that  the  bank, 
upon  learning  the  facts,  promptly  repudiated 
the  transaction,  and  tendered  to  McBoyle  the 
$1,500  received  by  it,  with  interest,  and  his 
note  for  $9,500.  The  tender  was  refused, 
whereupon  the  bank  made  a  deposit  of  the 
money  and  the  note  in  McBoyle's  name,  pur- 
suant to  Civil  Code,  §  1500.  Morris,  who 
had  l>een  appointed  receiver  of  the  bank 
[tending  the  action  was  Joined  as  a  party  de- 
fendant, and  by  agreement  of  the  parties  the 
answer  of  the  bank  stood  as  his  answer.  The 
tlndings  were  In  favor  of  the  defendants  on 
all  the  issues  except  that  of  fraud,  and  Judg- 
ment went  for  them.    The  plaintiffs  appeal 


from  the  Judgment  and  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

"Various  points  are  raised,  but  we  think 
It  will  be  unnecessary  to  consider  anything 
beyond  the  attack  by  appellants  upon  the 
finding  that  Palmer  exceeded  the  scope  of 
his  authority  as  cashier  in  undertaking  to 
sell  the  stock  in  question.  In  view  of  the 
findings  negativing  fraud,'  the  only  ground 
upon  which  the  bank  could  repudiate  the 
sale  to  McBoyle,  and  the  subsequent  pledge, 
was  the  want  of  authority  in  Palmer  to  sell. 
If,  in  law  and  in  fact,  he  had  such  authority, 
title  to  the  stock  passed  by  the  sale,  and  the 
pledgor  was  entitled,  upon  tender  of  the 
amount  for  which  he  had  pledged  the  shares, 
to  a  return  of  the  certificate. 

"The  powers  of  the  cashier  of  the  defend- 
ant bank  were  defined  in  its  by-laws,  a  part 
of  which  read  as  follows:  "The  cashier  shall 
have  power  to  discount  and  purchase  bills, 
notes  and  other  evidences  of  debt,  to  buy  and 
sell  bills  of  exchange  and  to  issue  certificates 
of  deposit  He  shall  hare  general  charge 
and  supervision,  subject  to  the  advice  and 
control  of  the  president  and  directors  of  the 
affairs  of  the  bank,  and  shall  be  generally 
authorized  to  do  whatever  may  be  necessary 
in  the  management  of  the  business  of  the 
bank..  •    ♦    •• 

"The  extent  of  the  authority  of  a  bank 
cashier  has  been  considered  in  many  cases. 
Generally  speaking,  he  has  'greater  Inherent 
powers  than  any  other  corporate  officer.'  2 
Cook,  Corp.  §  718.  He  has  'full  charge  of 
the  bank's  personal  property,  except  so  far 
as  withdrawn  from  his  control  by  the  b'ank 
or  by  the  directors.'  Morse  on  Banking,  i 
157;  Wild  V.  Bank,  3  Mason,  505,  Fed.  Cks.  No. 
17,646.  He  is  the  'executive  officer,  through 
whom  the  whole  financial  operations  are  con- 
ducted.' First  Nat.  Bank  v.  Greenville,  etc 
Co.,  24  Tex.  Civ.  App.  645,  60  S.  W.  828. 
That  he  may  negotiate  and  transfer,  on  be- 
half of  the  bank,  negotiable  paper  owned  by 
it,  is  universally  held.  Morse  on  Banking,  | 
158. 

"The  respondents  contend,  however,  that 
the  authority  of  the  cashier,  as  such,  does 
not  extend  to  the  disposition  of  the'  real 
property  belonging  to  the  bank,  or  of  any 
personal  property  so  belonging,  other  than 
negotiable  paper.  At  the  same  time  it  is  con- 
ceded that  he  has  power  to  sell  property 
mortgaged  or  pledged  to  the  bank,  as  a  means 
of  collecting  a  debt  due  it.  If  we  assunoe 
the  correctness  of  these  propositions,  what 
is  the  basis  of  the  distinction  between  a  sale 
of  property  owned  generally,  and  a  sale  of 
property  h^ld  under  mortgage  or  pledge  to 
secure  the  payment  of  a  debt?  Undoubtedly 
it  is  that  acts  which  are  beyond  the  scope 
of  the  ordinary  business  of  the  bank,  acts, 
that  is  to  say,  which  call  for  the  exercise  of 
Judgment  or  discretion  affecting  the  policy 
to  be  pursued,  are  to  be  performed  by  or  un- 
der the  mandate  of  the  directors,  while  acta 
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which  are  Indaded  In  the  ordinary  bnslneas 
are  properly  to  be  done  by  tbe  cashier.  The 
latter  class  of  transactions  is  the  one  com- 
prised in  the  provision  ot  the  by-laws  of 
this  banlc,  authorizing  the  cashier  to  do 
"whatever  may  be  necessary  in  the  manage- 
ment of  the  business  of  the  bank.'  The  sale 
of  property  held  by  the  bank  for  investment 
or  similar  purposes  is  not  a  port  of  the  ordi- 
nary business  of  the  bank.  On  the  other 
band,  the  collection  of  debts  due  it  is  clearly 
a  port  of  its  ordinary  business,  and  hence 
Rich  collection,  together  with  any  acts  in- 
cidental or  necessary  to  such  collection,  may 
properly  be  carried  on  by  the  cashier  under 
his  inherent  authority. 

"If  we  apply  this  rule  to  the  situation  dis- 
closed to  t&le  record  in  the  case  at  bar,  we 
camiot  doubt  that  the  sale  of  the  stock  in 
question  was  within  the  scope  of  Palmer's 
authority  as  cashier.  The  509  shares  of  the 
stock  of  Bumham-Standeford  Company  had 
originally  been  pledged  to  the  Union  Nation- 
al Bank  as  security  for  a  loan.  After  so 
holding  them  for  some  years,  the  bank,  In 
ISM,  acquired  the  legal  title  to  the  stock  by 
virtue  of  a  sale  made  in  proceedings  In  in- 
solvency brought  against  the  pledgor.  The 
defendant  bank  was  organized  under  the  act 
of  Congress  as  a  national  bank.  Ab  such,  It 
had  no  powers  beyond  those  specified  in  the 
act  under  which  it  existed,  and  such  other 
powers  as  were  necessarily  incident  to  those 
expressly  given.  The  act  does  not  give  pow- 
er to  deal  in  stocks,  nor  is  such  power  in- 
ddental  to  any  of  the  functions  conferred. 
2  Morse  on  Banking,  p.  1310;  Weckler  t. 
Bank,  42  Md.  681,  20  Am.  Rep.  95;  First 
Kat  Bank  t.  Nat  Exch.  Bank,  39  Md.  600; 
First  Nat  Bank  v.  Nat  Exch.  Bank,  92  U. 
e.  122,  23  li.  Ed.  679.  By  this  is  meant,  not 
that  a  national  bank  may  not  take  title  to 
stocks  In  compromise  of  a  disputed  or  doubt- 
fnl  claim,  or  take  them  in  pledge,  or  pur- 
chase them  with  a  view  to  protecting  or  sat- 
lafsing  a  dalm  secured  by  such  pledge.  The 
tailing  in  each  of  such  cases  would  be  merely 
Incidental  to  the  business  of  making  loans, 
etc.,  for  which  the  bank  is  organized.  Wtiat 
is  prohibited  is  the  purchase  for  speculation 
or  Investment,  or  the  purchase  and  sale  on 
commission.  It  would  follow  that  where  a 
national  bank  had  bought  stock  pledged  to 
it,  its  duty  would  be  to  dispose  of  such  stock 
as  soon  as  a  sale  could,  to  proper  advantage, 
be  made.  In  fact.  In  this  case  there  was 
evidence  that  the  national  bank  examiners 
had  criticised  the  defendant  bank  for  retain- 
ing this  stock  so  long.  The  only  proper  pur- 
pose of  taking  the  stock  was  to  enable  the 
bank  to  realize  upon  its  loan.  The  resale  of 
«nch  stock  may  properly  be  regarded  as  one 
of  the  steps  taken  in  the  process  of  collec- 
tion. A  sale  under  these  circumstances  was 
therefore,  we  think,  a  part  of  the  ordinary 
business  of  the  bank,  or,  to  use  the  language 
ot  the  by-laws.  It  was  an  act  "necessary  In 


the  management  of  tbe  business  of  the  bank.' 
As  sncb,  it  was  within  the  powers  of  tbe 
cashier. 

"The  judgment  and  the  ovia  denying  a 
new  trial  ara  reversed." 


att  Cal.  2>T) 
BOLINO  ▼.  AI/rON.     (Sac  1,961.) 

(Sapreme  Court  of  California.     March  6, 
1912.) 

Appkax  ANn  Erbob   (t   411*)— TAKiKa  Ap- 
PKAi/— Notice— Ekquisitbs. 

Code  Civ.  Proc  |  940,  provides  that  an 
appeal  is  taken  by  filing  with  the  clerk  of  the 
court  in  which  tbe  judgment  or  order  appealed 
from  is  entered,  a  notice  "stating  the  appeal 
from  tbe  same''  and  serving  a  similar  notice 
on  the  adverse  party  or  his  attorney.  Section 
941b,  prescribing  the  only  other  mode  of  ap- 

geal,  declares  that  an  appeal  may  be  taken  by 
ling  with  tlie  clerk  a  notice  entitled  in  the 
cause  stating  that  the  person  giving  the  same 
does  thereby  appeal  to  tbe  Sapreme  Court  or 
District  Court  of  Appeal,  which  notice  shall 
identify  the  judgment  or  part  appealed  from 
with  reasonable  certainty.  Beld,  that  a  notice 
to  the  clerk  of  the  court  in  which  a  judgment 
had  been  entered,  that  the  defendant  "has  ap- 
pealed to  tbe  district  court  of  appeal  of  the 
state  of  California,  and  the  first  district  there- 
of, from  that  certain,  judgment  rendered  on 
July  1,  1911,  in  favor  of  the  plaintiff,  and 
against  tbe  defendant,"  and  requesting  tbe 
clerk  to  prepare  a  transcript  of  the  evidence 
offered  and  received,  etc.,  in  accordance  with 
Code  Civ.  Proc.  |  953a,  providing  for  a  sub- 
stitute for  a  bill  of  exceptions,  was  not  a  no- 
tice of  appeal  and  was  insufBcient  to  perfect 
an  appeal  under  sections  940,  941b. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2100;    Dec.  Dig.  {  411.*] 

In  Bank.  Appeal  from  Superior  Court 
Madera  County;  W.  M.  Conley,  Judge. 

Action  by  J.  F.  Bollng  against  Thomas 
Alton.  Judgment  for  plaintiff,  and  defend- 
ant attempted  to  take  an  appeaL  On  mo- 
tion to  dismiss.    Oranted. 

M.  O.  Gallaber  and  Everts  &  Ewlng,  tor 
appellant  Geo.  Cosgrave  (U  U  Cory,  of 
counsel),  for  respondent 

SHAW,  J.  The  plaintiff  moves  to  dismiss 
the  so-called  appeal  on  the  ground  that  no 
notice  of  appeal  has  been  given  and  that  con- 
sequently no  appeal  has  been  taken. 

Section  940  of  the  Code  of  Civil  Proce- 
dure declares  that  "An  appeal  Is  taken  by 
flllng  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  en- 
tered, a  notice  stating  the  appeal  from  the 
same,  or  some  specific  part  thereof,  and 
serving  a  similar  notice  upon  the  adverse 
party  or  his  attorney."  Ttie  defendant  has 
not  filed  any  notice  "stating  the  appeal" 
frpm  any  judgment  or  order  or  any  part 
thereof,  or  any  paper  purporting  to  be 
a  notice  of  appeal  under  this  section. 

Section  941b,  prescribing  the  only  other 
mode  of  appeal,  declares  that  any  person 
having  the  right  of  appeal  from  a  judg- 
ment, order,  or  decree  "may  appeal  there- 
from by  filing  with  the  clerk  of  the  court  in 
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wbicb  the  Judgment,  order,  or  decree  Is  ren- 
dered a  notice  entitled  in  Qie  cause  in  which 
said  judgment,  order,  or  decree  was  made, 
which  said  notice  shall  state  that  the  person 
giving  the  same  does  therel)y  appeal  to  the 
Supreme  Court  or  district  court  of  appeal, 
as  the  case  may  be,  from  the  judgment,  or- 
der, or  decree,  or  some  specific  part  there- 
of; and  the  said  notice  must  identify  the 
said  judgment,  order,  or  decree,  or  the  part 
thereof  appealed  from  with  reasonable  cer- 
tainty." No  notice  conforming  to  this  sec- 
tion, or  purporting  or  attempting  to  comply 
therewith,  has  been  filed. 

The  only  proceeding  taken  by  the  defend- 
ant in  the  cause  after  the  judgment  was  to 
file  a  notice  with  the  clerk  of  the  superior 
court,  as  provided  in  section  953a,  to  obtain 
a  transcript  of  the  evidence  in  lieu  of  a  bill 
of  exceptions.  He  also  served  the  plaintUT 
with  a  copy  of  this  notice.  The  part  of  the 
section  relating  to  such  notice  is  as  fol- 
lows: "Any  person  desiring  to  appeal  from 
any  judgment,  etc.,  *  ♦  •  may,  in  lieu  or 
preparing  and  settling  a  bill  of  exceptions 
pursuant  to  the  provisions  of  section  six 
hundred  and  fifty  of  this  Code,  file  with  the 
clerk  of  the  court  from  whose  Judgment,  or- 
der or  decree  said  appeal  Is  taken,  or  to  be 
taken,  a  notice  stating  that  he  desires  or 
intends  to  appeal,  or  has  appealed  there- 
from, and  requesting  that  a  transcript  of 
the  testimony  offered  or  taken,  evidence  of- 
fered or  received,  and  all  rulings,  instruc- 
tions, acts  or  statements  of  the  court,  also 
all  objections  or  exceptions  of  counsel,  and 
all  matters  to  which  the  same  relate,  be 
made  up  and  prepared.  Said  notice  must  be 
filed  within  ten  days  after  notice  of  entry  of 
the  judgment,  order  or.  decree." 

The  subsequent  parts  of*  the  section  pre- 
scribe the  method  by  which  such  transcript 
is  to  be  made  up,  corrected,  settled,  and  au- 
thenticated. 

The  notice,  after  the  title  of  the  cause,  was 
as  follows:  "To  W.  R.  Curtin,  clerk  of  the 
county  of  Madera,  state  of  California:  Tou 
will  please  take  notice  that  the  defendant  in 
the  above-entitled  action,  Thomas  Alton, 
has  appealed  to  the  District  Court  of  Appeal 
of  the  state  of  California,  and  the  first  dis- 
trict thereof,  from  that  certain  judgment 
rendered  on  July  1,  1911,  in  favor  of  the 
plaintiff  and  against  the  defendant  above 
named,  and  said  defendant  requests  that  you 
prepare  a  transcript  of  the  testimony  offered 
or  taken,  evidence  offered  or  received,  and 
all  rulings,  instructions,  acts,  or  statements 
of  the  court,  also  all  objections  of  counsel 
and  all  matter  to  which  the  same  relate,  to- 
gether with  the  finding  and  judgment  in  ac- 
cordance with  section  953a  of  the  Code  of 
Civil  Procedure." 

Section  953a  merely  provides  a  substitute 
for  a  bill  of  exceptions.  It  does  not  purport 
to  authorize  an  appeal,  or  .prescribe  how  it 


may  be  taken.  The  language  of  this  notice 
is  a  literal  compliance  with  this  section.  It 
does  not  comply  with  the  provisions  of  sec- 
tion 940  or  941b,  prescribing  the  metliod  of 
taking  an  appeal.  It  states,  In  effect,  that 
an  appeal  had  been  theretofore  taken,  which 
was  not  true.  The  service  of  a  copy  of  this 
notice  on  the  attorney  for  the  plaintiff  does 
npt  help  the  matter.  In  view  of  the  terms  of 
section  953a,  above  given,  and  the  exact 
correspondence  of  the  notice  thereto,  the  at- 
torney would  naturally  suppose  that  no  oth- 
er object  or  purpose  was  intended,  and  that 
the  notice  was  served  to  inform  him  tliat 
defendant '  was  proceeding  to  prepare  a  rec- 
ord under  that  section.  Defendant  had  the 
right  to  do  this  whether  he  had  appealed  or 
only  desired  or  Intended  to  appeaL  It  might 
cause  the  attorney  to  examine  the  files  to 
see  if  a  notice  of  appeal  under  section  941b 
bad  been  filed.  Finding  none,  no  action  or 
further  attention,  on  bis  part,  was  called  for. 
The  Code  is  plain  on  all  tbese  subjects. 
There  is  no  difficulty  in  following  Its  pro- 
visions. We  do  not  think  that  a  notice 
which  is  a  literal  and  proper  compliance 
with  section  953a,  and  which  merely  Initi- 
ates the  statutory  proceeding  there  prescrib- 
ed for  making  up  the  record,  should  be  turn- 
ed by  construction  into  a  notice  of  appeal 
and  held  to  be  good,  as  such,  under  a  sec- 
tion with  which  it  does  not  comply. 
The  so-called  appeal  Is  dismissed. 

■We    concur:      ANGELLOTTI,    X;     HEX- 
SHAW,  J.;    LORIGAN,  J. ;    MELVIN,  J. 


(162  Cal.   288) 
MOORE  V.  TROTT  ct  aL     (L.  A.  2,T27.) 
(Supreme  Court  of  California.    March  2,  1912. 
Rehearing  Denied  April  1,  1912.) 

1.  Appeal   and   Edrob    (S   1195*)— Mattebs 
Concluded — Delivery  of  Deed. 

A  judgment  in  a  former  appeal  that  de- 
cedent's delivery  of  deeds  to  a  third  person 
for  the  benefit  of  defendant  was  not  a  valid 
and  complete  delivery  is  not  conclusive  in  a 
second  trial  as  to  whether  the  deeds  bad  been 
subsequently  delivered  to  the  defendant  by  the 
decedent  himself. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4661-4665;  Dec.  Dig.  { 
1105.*] 

2.  Appeal    and    Ebbob    (S    1195*)— Subse- 
quent Appeal — Law  of  the  Case. 

The  doctrine  of  the  law  of  the  case  is 
applied  only  to  the  principles  of  law  laid  down 
by  the  court  as  applicable  to  a  retrial  of  fact, 
and  it  does  not  include  the  facts  themselves 
or  points  of  law  not  presented  and  determined. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4661-4665;  Dec.  Dig.  § 
119.5.*] 

3.  Deeds    (S   56*)— Dkhvebt— Subticiekct— 
Intent. 

The  delivery  of  a  deed  is  a  question  of 
intent,  and  no  precise  form  of  words  and  no 
particular  character  of  act  is  necessary,  but 
the  delivery  is  sufficient  if  from  any  or  all  of 
the  circumstances  the  grantor  has  made  known 
his  intention  to  part  irrevocably  with  his  con- 
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trol  orer   tbe   deed  to  tbe  end  that  it   may 
preseiitly  vest  title  in  anotlier. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent  Dig.  H  117-123,  125;    Dec  Dig.  g  56.»] 

4.  Dkkds     ({    208*)— SuFnciENCY    o»    Evi- 
dence—Delivery. 

Evidence  in  an  action  to  quiet  title  held 
to  snstain  a  finding  that  a  deceased  grantor 
had  irreTocably  parted  with  ail  his  control 
over  certain  deeds,  and  had  made  a  complete 
delivery  thereof  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  §{  625-632,  634;   Dec.  Dig.  |  208.*] 

5.  Deeds     (S     68*)  —  Dklivebt     to    Thibd 
Pabit. 

Where  a  grantor  has  made  a  deposit  of 
deeds  with  a  third  person  which  was  ineffec- 
tire  as  a  delivery  to  the  grantee  for  lack  of 
intention  to  part  irrevocably  with  control  over 
them,  subsequent  declarations  b^  the  grantor 
to  the  grantee  and  others,  indicative  of  his 
altered  intent  that  the  deeds  shall  be  complete 
and  effective,  will  support  a  finding  of  a  new, 
independent,  and  complete  delivery,  though  no 
notice  of  the  change  of  intention  was  given 
to  the  depositary  of  the  deeds. 

[Ed.  Note. — For  other  cases,  see  Deeds, 
Cent  Dig.   {|  130-135;    Dec.  Dig.  {  Sa*] 

In  Bank.  Appeal  from  Superior  Ck>urt, 
San  Luis  Obispo  County;  E.  P.  Unangst, 
Judge. 

Action  by  Mary  0'C!onnor  Moore,  as  ad- 
mhiistratrlx  of  Patrick  Moore,  deceased, 
against  Mrs.  George  Trott  and-  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Wm.  Sbipsey  (P.  F.  DunnCi  of  counsel),  for 
appellant.  O.  U.  Armstrong,  T.  A.  Norton, 
Sidllvan  &  Sullivan,  and  Tbeo.  3.  Boctae,  for 
respondents. 

HENSHAW,  X  This  Is  a  second  appeal. 
The  decision  upon  the  first  appeal  will  be 
found  reported  In  156  Cal.  354,  104  Pac.  578, 
134  Am.  St.  Bep.  131.  Upon  the  second 
trial,  the  conrt  found  that  tbe  deeds  to  the 
land  In  controversy  bad  been  by  Patrick 
Moore  delivered  to  defendant,  Mrs.  Trott, 
"between  the  1st  day  of  June,  1905,  and  the 
date  of  Patrick  Moore's  death,  and  that, 
when  said  deeds  were  delivered  as  herein 
found,  said  Patrick  Moore  parted  with  all 
dominion  and  control  over  said  deeds,  and 
each  of  them,  and  with  the  right  to  recall 
or  change,  or  affect  the  same,  or  either  of 
said  deeds,  and  intended  to  and  did  in  fact 
make  a  complete  and  perfect  delivery  there- 
of." Prom  the  judgment  which  followed 
upon  these  findings,  and  from  the  order  de- 
nying ber  motion  for  a  new  trial,  plaintiff 
appeals. 

Upon  this  appeal  It  is  earnestly  contended 
that  the  evidence  Is  the  same  in  both  cases ; 
that  the  decision  of  this  court  npon  the  for- 
mer appeal  is  the  law  of  the  case;  that  un- 
der the  law  of  the  case  as  laid  down  in  the 
former  appeal  there  was  no  delivery  of  the 
deeds,  and  therefore  it  was  error  for  the  trial 
wnrt  to  have  found  otherwise. 

Upon  the  first  trial  general  Issue  was 
Joined  upon  the  question  of  delivery  or  non- 


delivery. The  trial  court  adopted  the  view 
that  the  delivery  to  Tietzen  was  absolute 
and  complete,  tbe  finding  In  this  regard  be- 
ing the  following:  "That  at  the  time  said 
Patrick  Moore  delivered  said  deeds  to  said 
P.  O.  Tietzen,  as  herein  found,  he  parted 
with  all  dominion  over  said  deeds  and  each 
of  them,  and  reserved  no  right  to  recall  'or 
in  any  way  control  said  deeds  or  either  of 
them.  That  said  deeds  were  so  delivered  al>- 
solutely."  This  is  a  finding  of  a  particular 
delivery  made  In  a  specified  way.  It  was 
the  only  finding  upon  the  question  of  deliv- 
ery which  the  trial  court  made,  and  was 
therefore  the  only  finding  which  came  under 
this  tribunal  for  review.  In  this  connection 
it  will  be  noted  that  the  finding  Itself,  after 
reciting  the  circumstances  of  the  delivery,  is 
at  pains  to  declare  that  the  "deeds  were  so 
delivered  absolutely."  Upon  the  second  trial 
defendant  insisted  that  independent  of  the 
delivery  to  Tietzen,  which  this  court  had 
determined  did  not  measure  up  to  the  re- 
quirements of  law,  the  evidence  In  the  case 
showed  a  subsequent  and  complete  delivery 
made  by  Moore  after  his  return  from  the 
Los  Angeles  hospital.  It  is  unjust  to  charac- 
terize, this  contention  as  an  afterthought 
occurring  to  respondents'  counsel  subsequent 
to  the  overthrow  by  this  court  of  the  first 
judgment  based  upon  the  delivery  to  Tietzen. 
For  it  appears  without  dispute  that  this 
very  proposition  was  argued  to  the  court  be- 
low upon  the  first  trial  of  the  action.  The 
question  there  arose  before  the  second  trial 
onder  an  amendment  to  the  answer  proffered 
by  defendants'  counsel;  which  amendment 
specifically  set  up  a  delivery  made  by  Moore 
after  his  return  from  Los  Angeles,  and  in 
offering  it  counsel  for  respondents  addressed 
the  court  as  follows:  "That  proceeds  upon 
the  theory,  may  it  please  the  court,  that  un- 
der the  decision  of  the  Supreme  Court  there 
was  no  valid  delivery,  and  that  Mr.  Tietzen 
held  these  deeds  as  agent  of  Patrick  Moore 
up  to  the  time  and  after  he  returned  from 
Iios  Angeles  after  this  operation  had  been 
performed  upon  him;  and  after  his  return, 
and  while  his  agent  had  these  deeds,  while 
the  deeds  were  therefore  in  contemplation 
of  law  within  his  (Patrick  Moore's)  custody, 
he  (Patrick  -Moore)  manifested  the  intention 
that  there  should  be  an  absolute  delivery  of 
these  deeds,  having  been  previously  informed 
that  in  order  to  effect  a  valid  delivery  he 
had  to  part  with  all  dominion  over  these 
deeds,  and  we  claim  that  the  question  of 
delivery  is  one  resting  entirely  upon  Inten- 
tion; and,  Patrick  Moore  having  delivered 
these  deeds  into  the  custody  of  Tietzen,  the 
law  did  not  require  him  to  ask  Mr.  Tietzen 
to  return  to  him  these  deeds,  and  then  de- 
liver them  back  to  M.  Tietzen  l>etween  tbe 
date  of  his  return  from  the  hospital  at  Los 
Angeles,  after  which  the  time  had  passed 
when   the  contingency   referred   to   in   the 


*For  other  cases  Me  Mm*  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


4G1 


122  PACIFIC  REPOBTEB 


(CaL 


communication  referred  to  conid  have  Iiap- 
pened,  and  his  death." 
.  Objection  to  the  proposed  amendment  was 
made  by  Mr.  Shipsey,  attorney  for  plaintiff, 
upon  the  ground  that  it  was  unnecessary, 
that  the  Issue  bad  already  been  Joined,  and 
that  the  amendment  was  but  an  "attempt 
to  plead  evidence  of  an  issue  already  made 
by  the  pleadings  In  the  case,"  and,  referring 
to  the  argument  before  the  lower  court  upon 
the  first  trial,  the  following  took  place.  Mr. 
Shipsey,  addressing  the  court,  said:  "I  will 
call  your  honor's  attention  tp  the  argument 
made  by  the  learned  counsel  upon  that  trial. 
I  presume  you  have  notes  of  this  argument, 
as  I  have  here.  The  case  was  tried  August 
15,  1906.  X  think  the  argument  took  place 
the  next  day.  Now,  the  learned  counsel 
upon  that  occasion,  after  making  the  argu- 
ment that  by  the  letter  that  passed  Pat 
Moore  made  a  delivery  of  this  deed,  he  then 
made  the  same  argument  he  is  trying  to 
explain  to  your  honor  now.  In  this  way: 
That  if  no  delivery  was  had  at  the  begin- 
ning, by  sending  the  letter  to  Tietzen,  that 
by  tbia  letter  and  the  oral  declarations  that 
were  made  after  he  came  back  from  Los 
Angeles  he  changed  his  mind,  and  made  this 
delivery  to  Mrs.  Trott  Your  honor  will  find 
that  In  your  notes.  If  you  have  them,  of  the 
trial  of  this  case,  which  commenced  August 
15,  1906.  The  Identical  point  that  counsel 
says  here  was  never  made  before  in  this 
case  was  argued  to  this  court  on  that  trial, 
and  argued  by  the  counsel  who  is  now  mak- 
ing the  point  Mr.  Roche:  I  didn't  say  that, 
Mr.  Shipsey.  I  said  it  was  not  made  In 
either  of  the  upper  courts.  While  it  was  ar- 
gued in  this  court,  that  was  immaterial,  as 
that  was  not  the  theory  upon  which  the 
court  made  its  decision.  Mr.  Shipsey:  You 
admit  then  that  the  point  was  made  at  the 
first  trial  of  the  action  in  this  court?  Mr. 
Roche:  It  was  argued  by  me  at  the  con- 
clusion of  the  trial."  Mr.  Shipsey  further 
declared:  "I  have  the  testimony  here,  and 
for  the  purpose  of  showing  that  it  has  never 
been  claimed  by  us  that  this  supposed  second 
delivery  is  not  permissible  under  the  plead- 
ings as  they  now  stand."  To  this  the  court 
replied  that  it  doubted  not  that  such  an  ar- 
gument had  been  made,  but  that  it  created 
no  strong  Impression  upon  the  court's  mind, 
which  was  entirely  concerned  with  the  ar- 
gument upon  the  delivery,  based  on  the  Tiet- 
zen letter,  the  court  saying:  "The  question 
was  whether  that  constituted  a  delivery.  I 
think  that  was  the  question  before  us.  That 
being  true,  that  was  the  thing  we  confined 
our  attention  to,  that  our  attention  was  con- 
centrated upon.  This  other  matter  may  have 
been  embraced  in  the  pleadings  or  not  em- 
braced, but  it  was  not  considered  as  deter- 
minative of  the  question  before  the  court." 
With  this,  the  court  permitted  the  amend- 
ment from  an  excess  of  caution,  though  It 
was  quite  correct  in  its  statement  that  the 


whole  matter  was  embraced  within  the  gen- 
eral issue,  under  which  any  and  all  evidence 
of  delivery  could  be  received.  And,  finally, 
it  Is  proper  to  add,  as  touching  the  fairness 
of  the  witnesses,  that  no  attempt  Is  apparent 
of  any  eifort  to  shade,  modify,  or  change  the 
testimony  upon  this  question  which  was  given 
at  the  former  trial,  and  appellant  Is  correct 
in  stating  that  the  evidence  in  all  essentials 
in  the  same  upon  the  second  trial  as  it  was 
upon  the  first 

[1]  As  has  been  said,  upon  the  former 
appeal  this  court  was  considering  solely  the 
delivery  which  the  trial  court  found  Moore 
had  made.  It  could  not  have  been  consider- 
ing any  other  delivery,  for  no  other  deliv- 
ery was  found  by  the  trial  court  or  argued 
before  this.  The  holding  in  legal  effect  was 
that  the  delivery  under  the  Tietzen  letter 
was  not  a  lawful  delivery,  and  such  a  de- 
termination is  of  course  the  law  of  the  case. 
But  It  would  be  a  most  unwarranted  exten- 
sion of  the  doctrine  of  the  law  of  the  case 
to  apply  It  to  other  questions  of  fact  (for 
delivery  Is  usually,  If  not  always,  a  ques- 
tion of  fact),  which  have  never  been  deter- 
mined by  the  trial  court,  and  which  conse- 
quently could  not  have  been  presented  to 
the  consideration  of  this  court.  If,  to  illus- 
trate, upon  the'  first  appeal  respondents  had 
declared  that  the  evidence  established  a  de- 
livery subsequent  to  that  under  the  Tietzen 
letter,  and  had  nought  to  argue  this  qnestion, 
the  answer  to  that  argument  which  would 
have  been  made  both  by  opposing  counsel 
and  by  this  court  would  necessarily  ■  have 
been  that  such  a  delivery  had  not  been  found 
by  the  trial  court  and  therefore  could  not 
come  under  the  consideration  of  the  appel- 
late tribunal  for  review. 

[2]  So  well  settled  is  the  proposition  that 
the  doctrine  of  the  law  of  the  case,  general- 
ly speaking,  Is  applied  only  to  the  principles 
of  law  laid  down  by  the  court  as  applicable 
to  a  retrial  of  fact;  that  It  does  not  embrace 
the  facts  themselves,  and  does  not  even  em- 
brace points  of  law  not  presented  and  deter- 
mined; that  no  quotation  from  the  author- 
ities is  necessary,  and  it  is  sufllcient  to 
cite  from  the  multitude:  Nleto  v.  Carpenter, 
21  Gal.  488;  Sneed  v.  Osborn,  25  Cal.  619; 
Cross  V.  Zellerbach,  63  Cal.  623;  Wlxson  ▼. 
Devine,  80  Cal.  385,  22  Pac.  224;  Matting- 
ley  V.  Roach.  84  Cal.  207,  28  Pac.  1117;  Klau- 
ber  V.  San  Diego  St  Car  Co.,  98  Cal.  107, 
32  Pac.  876;  People  v.  Hamilton,  103  Cal. 
496,  37  Pac.  627;  Mnttlngly  v.  Pennle,  105 
Cal.  518,  39  Pac.  200,  45  Am.  St  Rep.  87; 
Heldt  V.  Minor,  113  Cal.  385,  45  Pac.  700; 
Wallace  v.  Sisson.  114  CaL  42,  45  Pac.  1000; 
Robinson  v.  Thornton,  114  Cal.  276,  46  Pac. 
79;  Stockton,  etc..  Works  v.  Glens  Falls 
Ins.  Ck).,  121  Cal.  174,  53  Pac  565;  Allen  y. 
Bryant,  155  Cal.  259,  100  Pac.  704. 

[3. 4]  There  Is  thus  left  for  review  the  sin- 
gle question  whether  the  finding  of  delivery 
here  under  review  is  supported  by  the  evi- 
dence.   It  la  of  course  abundantly  establish- 
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ed  tliat  the  decea8e4  intended  to  dispose  of 
the  property  in  accordance  wltb  bis  deeds, 
and  that  he  bcliered  that  he  had  made  an 
effectual  disposition  of  the  land  under  the 
deeds.  It  is  shown  by  the  attorney  who 
drew  the  deeds  for  Mr.  Moore  that  he  advis- 
ed Mr.  Moore  that  the  deeds  should  be  de- 
livered and  that  "they  must  be  placed  be- 
yond his  control,"  and  Mr.  Moore  replied 
that  he  nnderstood  that  to  be  the  law.  Aft- 
er his  return  from  the  hospital  in  Los  An- 
geles, he  stated  to  more  than  one  person 
that  he  had  disposed  of  a  great  deal  of  his 
property,  that  he  had  "deeded  it,"  and  tliat 
"the  deeds  would  be  delivered  when  he 
wo'jld  not  be  here."  He  declared  to  other 
vitnesses  than  the  defendant  Mrs.  Trott 
that  he  had  left  the  deeds  to  her  with  Mr. 
Tietzen  to  be  delivered  when  he  should  pass 
away.  He  declared  that  he  had  settled  up 
all  his  business  and  left  deeds  to  his  prop- 
erty so  there  would  not  be  any  "lawlng  over 
it  after  he  had  passed  away."  These  decla- 
rations, one  and  all,  were  made  after  his  re- 
tarn  from  the  Los  Angeles  hospital.  Mrs. 
Trott,  first  having  testified  to  a  conversation 
with  Mr.  Moore  in  which  Mr.  Moore  declared 
that  he  intended  to  deed  her  these  properties, 
which  conversation  was  had  between  them 
before  his  departure  for  Los  Angeles,  testi- 
fied further  that  at  his  home  after  his  re- 
turn she  had  a  conversation  with  Mr.  Moore 
in  which  he  declared  to  her  "that  he  had 
deeded  her  the  land  that  he  told  her  he 
would,"  saying,  "I  have  given  you  a  deed  to 
that  land  I  told  you  I  would.  I  left  it  with 
Mr.  Tietzen";  that  "Mr.  Tietzen  would  give 
her  the  deeds  after  he  (Moore)  passed  in  his 
checks,"  and  "that  she  should  have  them  re- 
corded immediately." 

It  has  long,  if  not  always,  I>een  the  rule 
that  the  delivery  of  an  instrument  is  a  ques- 
tion of  Intent,  and  that  to  a  complete  de- 
livery no  precise  form  of  words  and  no  par- 
ticular character  of  act  is  necessary.  The 
delivery  is  sufficient  and  complete  if  from 
any  or  all  of  the  circumstances  the  grantor 
has  made  known  his  intention  irrevocably 
to  part  with  his  dominion  and  control  over 
the  instrument,  to  the  end  that  it  may  pres- 
ently vest  title  in  another.  "The  delivery," 
says  Touchstone,  "is  either  actual,  i.  e.,  by 
doing  something  and  saying  nothing;  or  else 
verbal,  L  e.,  by  saying  something  and  doing 
nothing,  or  it  may  be  both;  and  either  of  these 
may  make  a  good  delivery  and  a  perfect 
deed."  1  Shep.  Touch.  57.  This  principle 
)a  recognized  and  expressed  in  all  the  cases. 
Hastbigs  V.  Vaughn,  5  Cal.  319;  Hlbberd  v. 
Smith,  67  Cal.  552,  4  Pac.  473.  8  Pac.  46,  56 
Am.  Rep.  726;  Black  v.  Sharkey,  104  Cal. 
280,  37  Pac.  039;  Kennifl!  v.  Caulfield,  140 
Cal.  40,  78  Pac.  803;  Bogle  v.  Bogie,  33  Wis. 
W7;  Waddell  v.  Hewitt,  36  N.  C.  475;  Raw- 
ion  V.  Pox,  65  111.  210;  Warren  v.  Swett, 
31  N.  H.  340;  Standiford  v.  Standiford,  97 
Mo.  331,  10  S.  W.  836,  3  L.  K.  A.  209;  Sou- 
rerbye  v.  Arden,  1  Johns.  Ch.  (N.  T.)  255; 
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Scmgham  v.  Wood,  16  Wend.  (N.  Y.)  54.j. 
30  Am.  Dec.  75;  Glade  Gold  Min.  Co.  v.  Har- 
ris, 65  W.  Va.  152,  63  S.  B.  873;  Shoptaw 
V.  Ridgway's  Adm'r  (Ky.)  60  S.  W.  723;  Con- 
Ian  V.  Grace,  36  Minn.  276,  30  N.  W.  880; 
Kelsa  V.  Graves,  64  Kan.  777,  68  Pac.  607; 
McLnre  v.  Colclough,  17  Ala.  96.  In  diverse 
terms  this  unvarying  rule  is  declared  by  the 
courts.  Thus,  "An  actual  or  formal  delivery 
of  a  deed  never  was  necessaij.  A  deed  may 
be  good  by  constructive  delivery  as  well  as 
by  actual  delivery.  Any  words  or  acts  show- 
ing an  intention  on  the  part  of  the  grantor 
that  the  deed  shall  be  considered  as  com- 
pletely executed,  and  the  title  conveyed,  are 
sufficient."  Kelsa  v.  Graves,  supra.  "There 
is  no  set  ritual  of  delivery.  When  a  deed  is 
executed  and  the  minds  of  the  parties  to  it 
meet,  expressly  or  tacitly,  in  the  purpose 
to  give  it  present  effect,  the  Seed  is  validly 
delivered;  and  that  such  meeting  of  minds 
may  be  gathered  from  acta  or  signs,  words 
.or  silence,  in  multitudinous  variety  of  cir- 
cumstances." Bogie  V.  Bogie,  supra.  "When- 
ever it  appears  that  the  contract  or  arrange- 
ment between  the  parties  has  I>een  so  t&t 
executed  or  completed  that  they  must  have 
understood  that  the  grantor  had  divested 
himself  of  title,  and  that  the  grantee  was 
invested  with  it,  delivery  will  be  considered 
complete,  though  the  Instrument  itself  still 
remains  In  the  hands  of  the  grantor."  Ruck- 
man  V.  Ruckman,'  32  N.  J.  Eq.  259.  "The 
main  thing  which  the  law  looks  at  is  wheth- 
er the  grantor  Indicates  his  will  that  the 
instrument  should  pass  into  the  possession 
of  the  grantee,  and,  if  that  will  is  manifest, 
then  the  conveyance  innres  as  a  valid  grant, 
although,  as  above  stated,  the  deed  never 
comes  into  the  hands  of  the  grantee."  Ste- 
vens V.  Hatch,  6  Minn.  64  (Gil.  19).  And  in 
KenniCf  v.  Caulfield,  supra,  this  court  has 
said:  "A  valid  delivery  is  accomplished  when 
the  conduct  and  acts  of  a  grantor  manifest 
a  present  intent  to  dispose  of  the  title  con- 
veyed by  the  deed.  There  is  no  particular 
form  necessary,  but  any  act  or  thing  which 
manifests  such  an  intent  is  sufficient  to  es- 
tablish it  It  Is  always  a  question  of  fact, 
and  must  be  determined  by  the  circumstanc- 
es surrounding  each  particular  transaction." 
[5]  Without  further  multiplication  of  quo- 
tations, we  may  come  to  a  consideration  of 
the  evidence  bearing  upon  delivery,  and  It  is 
to  be  remembered  in  this  connection  tliat 
the  single  question  for  determination  Is 
whether  the '  evidence  supports  the  court's 
finding  of  a  delivery.  Therefore,  the  propo- 
sition is  not  whether  this  evidence  fairly 
conveys  an  inference  that  Moore  in  these 
declarations  had  In  mind  the  delivery  which 
he  made  to  Tietzen,  but  it  is,  "Does  the  evi- 
dence support  the  Inference  which  the  court 
made  and  embodied  in  its  finding  to  the  ef- 
fect that  the  testator,  subsequent  to  the  Tiet- 
zen letter,  expressed  his  intent  and  made  a 
new,  independent,  and  complete  delivery?" 
We  think  It  cannot  be  said  that  such  an  in- 
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Terence  is  not  permissible,  and,  if  it  be  per- 
missible, it  supports  tbe  finding  of  the  court 
It  is  true  that  Tietzen  was  not  advised  of 
'the  grantor's  changed  determination,  but  It 
is  equally  true  that  it  was  not  necessary  so 
to  advise  him  to  effect  a  new  and  complete 
■delivery.  Ruiz  v.  Dow,  113  Cal.  490,  45  Pac. 
867;  Sprague  v.  Walton,  145  Cal.  228,  78 
Pac.  645;  Keyes  v.  Meyers,  147  Cal.  702, 
82  Pac.  304.  It  was  not  necessary  that  the 
depositary  should  have  notice  of  the  new, 
changed,  and  executed  Intent  of  Moore,  nor 
4id  the  fact  that  be  had  not  such  notice 
preclude  proof  of  such  changed  and  executed 
intent.  Thus,  while  it  may  be  freely  con- 
ceded tliat  from  the  evidence  it  is  a  fair 
inference  that  Moore  in  these  declarations 
made  reference  to  the  Tietzen  delivery,  nev- 
ertheless it  is  also  fairly  inferable  that  aft- 
er his  return  from  the  Los  Angeles  hospi- 
tal, finding  himself  in  falling  health,  he  in- 
tended that  the  deeds  which  he  had  left 
with  Tietzen  should  absolutely  be  delivered 
without  power  of  revocation  upon  bis  part, 
and  that  be  expressed  this  Intent  to  the 
grantee  under  such  circumstances  as  to  per- 
fect the  delivery. 

For  these  reasons,  the  judgment  and  or- 
der appealed  from  are  afElrmed. 

We  concur:     SHAW,   J.;    ANGELLOTTI, 
J.;   LORIQAN,  J.;   MELVIN,  J. 


><162  Cal.  300} 

FRANK  H.  BUCK  CO.  v.  BUCK  et  al. 

(Sac  1,907.) 

(Supreme  Court  of  California.     March  6, 

1912.     Rehearing  Denied  April  5,  1912.) 

1.  Chattel  Mobtoaoes  (|  110*)— Constkuo- 
TiON — Debts  Secured — Future  Advance- 
ment—Exxinouishmknt. 

Civ.  Code,  §  2909,  provides  that  a  lien  is 
•extinguisbable  as  any  other  accessory  obliga- 
tion, and  section  2884  declares  that  a  lien 
may  be  created  by  contract  to  take  effect  as 
security  for  the  performance  of  obligations  not 
then  in  existence.  A  mortgage  upon  crops  of 
fruit  then  grown  and  thereafter  to  be  grown 
-on  land  was  executed  by  an  owner  to  a  fruit 
exchange  to  secure  an  indebtedness  of  $2,500 
and  future  advances  to  the  mortgagor,  and 
which  further  provided  that  if  the  mortgagor 
should  pay  the  amounts  due  or  to  become  due, 
the  mortgage  was  to  become  void  and  the  ex- 
change which  thereunder  received  and  market- 
ed the  crops  made  numerous  advances  to  the 
mortgagor,  guaranteed  and  paid  bis  note,  and 
had  a  continuous  balance  against  him  except 
on  two  particular  dates,  when  there  was  a  bal- 
ance in  his  favor,  but  the  mortgagor  then  gave 
no  notice  that  he  had  extinguished  the  mort- 
gage, or  that  it  was  canceled.  Held  that,  in 
the  absence  of  such  notice,  the  mortgagor's 
subsequent  indebtedness  was  secured  by  tbe 
mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  f  192;  Dec.  Dig.  { 
110.*] 

2.  Chattel  Mobtoaoes  (S  110»)— Extiw- 
6ui8hment  ob  satisfaction. 

Where  a  chattel  mortgage  was  executed  to 
secure  a  present  indebtedness  and  future  ad- 
vances, and  the  mortgagor  gave  a  number  of 


notes  to  the  mortgagee,  which  by  their  terms 
became  due  after  the  date  when  there  was  a 
balance  in  favor  of  tbe  mortgagor,  but  wliich 
had  been  charged  to  him  at  tbe  time  of  the 
advances,  and  which,  in  fact,  matured  when  the 
balance  was  heavily  against  the  mortgagor, 
the  mortgage  continued  as  security  for  such 
balance. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,    Cent.    Dig.    {    192;     Dec.    Dig.   { 

3.  Set-Off  and  CtouNTEBCLAnc  (S  36*)— 
Patiient. 

Moneys  in  tbe  hands  of  a  payee  of  a  note 
to  the  credit  of  tbe  maker  cannot  be  applied 
as  an  offset  to  the  notes  before  tlieir  maturity 
without  the  maker's  consent. 

[Ed.  Note.— For  other  cases,  see  Set-0£E  and 
Counterclaim,  Cent  Dig.  H  05-69;  Dec  Dig. 
§  36.»j 

4.  Chattel  Mobtoaoes  (S  110*)— Constbuc- 
TioK— Debts  Secubed— (SuABANTy. 

Under  a  chattel  mortgage  given  as  se- 
curity for  a  present  indebtedness  and  for  fu- 
ture advances,  the  amount  paid  by  the  mort- 
gagee to  a  bank  upon  its  guaranty  of  a  loan 
to  the  mortgagor  was  a  charge  secured  by  the 
■mortgage,  since  the  mortgagee  was  not  a  vol- 
unteer in  paying  tbe  debt,  and  the  fact  that 
the  advances  were  indirectly  made  by  the 
bank  did  not  change  the  nature  of  the  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  192;  Dec  Dig.  { 
IIO.'J 

6;  Chattel  Mobtoaoes  ({  62*)— Consibuc- 
non— fobm  of  mobtoaoe— d^cbiptioh  of 
Debt— Future  Advances. 

A  chattel  mortgage  given  to  secure  future 
advances,  in  the  absence  of  statutes  providing 
otherwise,  need  not  definitely  state  the  amount 
secured,  and  ail  that  is  required  is  that  it 
should  describe  the  nature  and  amount  of  such 
advances  with  reasonable  certainty  and  be 
sufficient  to  put  subsequent  incumbrancers  on 
inquiry. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ${  106-108;  Dec  Dig. 
i  52.*] 

6.  Chattel  Mobtoaoes  (|  150*)— Constbuc- 

TION — PBIORITIES. 

Advances  made  by  the  mortgagee  under 
a  recorded  mortgage  to  secure  future  advanc- 
es, before  tbe  giving  of  a  subsequent  mort- 
gage, are  secured  by  the  recorded  mortgage; 
the  subsequent  mortgagee  being  chargeable 
with  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |§  246-252;  Dec  Dig. 
S  150.*] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty;  A.  J.  Buckles,  Judge. 

Action  by  Frank  H.  Buck  CJompany  against 
F.  M.  Buck,  California  Fruit  Elxchange,  and 
another.  Judgment  for  plaintiff  on  default 
of  Buck  and  another,  and  California  Fruit 
Exchange  appeals.    Reversed  and  remanded. 

A.  L.  Shinn,  C.  F.  Stewart  C.  L.  Shinn. 
Frank  R.  Devlin,  and  0.  O.  Shinn,  for  appel- 
lant Wm.  M.  Sims  and  T.  T.  C.  Oregory, 
for  respondents. 

HENSHA W,  J.  Appellant,  California  Fruit 
Exchange,  a  corporation,  is  the  mortgagee 
of  a  recorded  crop  mortgage  executed  to  it 
by  respondent  F.  M.  Buck.  It  claims  priori- 
ty of  right  and  lien  by  virtue  of  ttiis  crop 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dls.  Key  No.  Series  ft  Rep'r  Indexes 
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mortgage  and  by  vlrtae  of  an  unrecorded 
crop  contract  also  executed  to  it  by  F.  M. 
Back,  over  a  subsequent  chattel  mortgage 
executed  by  F.  M.  Buck  to  respondent  Frank 
H.  Buck  Company,  a  corporation.  The  ac- 
tion was  commenced  by  the  Frank  H.  Buck 
Company  to  foreclose  Its  chattel  mortgage 
for  the  sum  of  $15,000  and  for  a  decree  es- 
tablishing its  priority  of  right  over  the'  Cali- 
fornia Fruit  Exchange  contracts.  Frank  M. 
Back  suffered  default,  Judgment  passed  for 
plaintiff  as  prayed  for,  and  from  that  judg- 
ment and  from  the  order  denying  Its  motion 
for  a  new  trial  the  California  Fruit  Ex- 
diange  appeals. 

The  facts  disclosed  are  the  following:  In 
December,  1905,  F.  M.  Buck  executed  to  the 
appellant  a  mortgage  upon  the  crops  of  fruit 
"DOW  standing  and  growing  and  that  may 
hereafter  be  grown  upon  his  farm  and  or- 
chard comprising  140  acres  in  Solano  couur 
t;."  The  mortgage  was  given  to  secure  an 
indebtedness  of  $2,500.  It  contained  an  add- 
ed provision  as  follows:  "Provided,  neverthe- 
leaa,  and  these  presents  are  upon  the  express 
condition  that  if  the  said  party  of  the  first 
part,  his  heirs,  executors,  administrators  or 
assigns,  shall  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  party  of  the  second 
part,  its  successors  or  assigns,  all  sums  of 
money  that  are  now  due,  or  that  may  here- 
after become  due,  from  the  party  of  the  first 
part  to  the  party  of  the  second  part,  then 
these  presents  shall  be  void.  It  is  the  pur- 
pose of  this  mortgage  to  secure  future  ad- 
vances to,  as  well  as  the  present  indebted- 
ness of,  the  party  of  the  first  part."  It  like- 
wise contained  a  covenant  upon  the  part  of 
the  mortgagor  to  deliver  the  crops  grown 
on  the  land  to  the  mortgagee  to  be  marketed. 
This  mortgage  was  duly  recorded.  Under  It 
appellant  marketed  the  crops  and  credited 
them  to  the  account  of  Buck,  and  also  made 
numerous  advances  of  money  to  Buck,  many 
of  which  were  evidenced  by  his  promissory 
notes.  In  December,  1906,  Buck  requested 
appellant  to  assist  him  In  obtaining  a  loan 
of  13,000  from  the  Fort  Sutter  National 
Bank  of  Sacramento,  appellant  did  so  assist, 
and  Buck  secured  the  money  upon  the  guar- 
anty by  the  appellant  of  the  loan.  This  note 
was  a  demand  note.  No  part  of  the  interest 
was  paid  by  Buck.  Appellant  paid  it  all, 
and  finally  paid  the  principal  on  September 
27,  1907.  At  the  trial  an  expert,  employed 
to  examine  into  and  report  upon  the  condi- 
tion of  Buck's  account  with  appellant  as  dis- 
closed by  the  appellant's  books,  reported  In 
effect  that  the 'books  showed  a  continuous 
balance  against  Buck,  excepting  that  on 
September  15,  1907,  there  appeared  upon  the 
books  a  sum  to  the  credit  of  Buck  greater 
than  the  debits  in  the  amount  of  $442.32, 
and  on  September  21,  1907,  appeared  an 
amount  so  in  excess  of  the  debits  in  the  sum 
of  $1,238.44.  As  between  the  parties,  how- 
ever, no  balance  had  been  struck  by  the  ap- 
pellant, no  statement  had  been  made  to  Buck, 


and  there  were  promissory  notes  from  Buck 
to  appellant  which  were  not  yet  due  upon 
either  of  these  dates.  Buck  continued  as  be- 
fore to  receive  advances  from  and  to  request 
payments  of  money  to  be  made  by  appellant, , 
and  the  condition  of  the  account  from  one  of 
apparent  credit  to  one  of  actual  debit  was 
speedily  changed.  Thus  on  September  27th 
there  was  the  payment  of  $3,000  on  the  prom- 
issory note  guaranteed  by  appellant.  On  Oc- 
tober 4th  following  $550  was  paid  out  by  ap- 
pellant on  Buck's  account,  on  October  8th  in 
like  manner  $750,  on  October  25th  $70,  and 
on  October  28th  $1,078.  Thereafter  the  trans- 
actions between  Buck  and  appellant  contin- 
ued apjiarently  as  before  until  October  27, 
1908,  when,  by  reason  of  such  advances,  Buck 
was  Indebted  to  appellant  in  the  sum  of  $5,- 
447.70.  On  May  19,  1909,  Buck  executed  the 
chattel  mortgage  to  the  plaintiff  in  the  sum 
of  $15,000,  for  the  foreclosure  of  which  in 
the  full  amount  this  action  was  brought. 

[1]  The  court  found  the  indebtedness  from 
Buck  to  appellant  of  $5,447.70,  above  men- 
tioned, but  determined,  that  this  sum  was  not 
secured  by  appellant's  mortgage.  The  sound- 
ness of  this  determination  presents  the  prin- 
cipal question  in  controversy.  The  court's 
determination  in  this  regard  was  based  up- 
on the  language  of  the  mortgage  "that  if  ail 
sums  due  shall  be  paid,  then  these  presents 
shall  be  void,"  taken  with  section  2909  of  the 
Civil  Code  to  the  effect  that  a  lien  Is  extin- 
gulshable  in  like  manner  with  any  other  ac- 
cessoi7  obligation.  The  court  concluded  that 
as  the  books  of  appellant  showed  a  balance 
in  favor  of  Buck  on  September  15,  1907,  the 
mortgage  had  been  paid  and  In  effect  can- 
celed, and  that  the  future  advances  made  by 
appellant  to  Buck  were  made  without  the  se- 
curity of  the  mortgage.  The  reasoning  of  the 
trial  court  would  unquestionably  be  sound 
had  the  mortgage  been  given  for  but  a  single 
existing  debt  or  obligation.  The  payment  of 
that  debt  or  the  extinguishment  of  that  obli- 
gation would  indisputably  operate  to  release 
the  Hen  of  the  mortgage.  Nor  could  such  a 
Hen  be  recreated  without  a  new  agreement 
between  the  parties.  Such,  however,  were 
not  the  terms  and  conditions  of  this  mort- 
gage. It  was  a  mortgage  creating  a  lien  for 
future  as  well  as  past  advances.  The  very 
section  of  the  Code  declares  that  a  lien  "may 
be  created  by  contract  to  take  immediate  ef- 
fect as  security  for  the  performance  of  obli- 
gations not  then  In  existence."  Civ.  Code, 
§  2884.  The  mortgage  in  terms  declared  that 
It  was  security  for  "all  sums  of  money  that 
are  now  due  or  that  may  hereafter  become 
due,"  and  that  "it  is  the  purpose  of  this 
mortgage  to  secure  future  advances  to  as 
well  as  the  present  indebtedness  of  the  party 
of  the  first  part."  Under  such  a  mortgage, 
designed  by  its  very  terms  to  be  of  indefinite 
continuance  and  to  afford  the  mortgagee  se- 
curity for  his  future  advances  to  the  mort- 
gagor, much  more  is  required  for  the  extin- 
guishment of  the  lien  than  the  mere  acci- 


Digitized  by  VjOOQIC 


468 


122  PAOinC  BBPORTBB 


(Cal. 


dental  circumstance  that  the  books  of  one 
or  another  of  the  parties  show  a  balance  In 
favor  of  the  mortgagor  upon  a  glren  date. 
The  plainest  considerations  of  equity  de- 
mand, so  far  as  the  mortgagor  is  concerned, 
that  if  he  has  knowledge  of  this  and  means 
to  cause  the  mortgage  to  be  canceled  and 
treated  no  longer  as  security  for  advances 
made  to  him,  he  should  so  notify  the  mort- 
gagee. Otherwise  equity  would  be  coun- 
tenancing the  palpable  fraud  '•-^  permitting 
the  mortgagor  to  borrow  moieys  upon  the 
security  of  a  mortgage  which  the  mortgagee 
believed  to  be  valid  and  existent,  but  which 
the  mortgagor,  at  some  future  time  when  it 
suited  his  convenience,  was  to  be  permitted 
to  say  bad  been  extinguished.  Unquestiona- 
bly, ttien,  if  Buck  did  know  that  the  books 
upon  September  15th  or  September  21st 
showed  a  balance  in  his  favor  and  be  meant 
to  take  advantage  of  this  fact  by  declaring 
the  mortgage  canceled,  it  was  his  duty,  be- 
fore seeking  further  advances,  so  to  have  no- 
tified bis  mortgagee.  Mot  having  done  so, 
he  will  not  be  allowed  to  profit  by  his  silence, 
for  it  is  not  for  a  moment  to  be  supposed, 
nor  even  is  it  contended,  that  the  appellant 
made  these  later  advances,  aggregating  over 
$5,000,  other  than  upon  the  faith  of  the  mort- 
gage security,  or  that  It  would  have  advanc- 
ed $1  had  it  been  notified  that  the  mortgage 
security  was  by  Buck  regarded  as  at  end. 
The  controlling  principles  governing  a  mort- 
gage such  as  this  for  future  advances  are 
well  set  forth  In  the  American  &  English 
Encyclopedia  of  Law  (vol.  20,  2d  Ed.,  pp. 
962,  1055):  "A  mortgage  given  to  secure  an 
existing  indebtedness  and  also  such  other  in- 
debtedness as  might  afterwards  accrue  from 
sales  of  goods  to  the  mortgagor,  is,  as  re- 
gards future  liabilities,  a  security  by  way  of 
continuing  guaranty  under  which  the  mort- 
gagee has  an  implied  authority  to  sell,  trust- 
ing to  his  security,  until  revocation."  And 
even  where  a  mortgage  has  been  in  form  ex- 
tinguished, by  payment  or  otherwise,  equity 
will  keep  it  alive  or  consider  it  extinguished 
as  will  best  subserve  the  interest  of  justice 
and  the  actual  and  Just  intent  of  the  par- 
ties." 

[2,31  Aside  from  these  general  equitable 
considerations  which  forbid  that  the  mort- 
gage should  be  treated  as  extinguished,  the 
same  matter  regarded  from  a  narrower  point 
of  view  equally  establishes  the  unsoundness 
of  the  trial  court's  conclusion.  Thus,  it  is 
shown  that  Buck  had  given  a  number  of 
promissory  notes  to  appellant  which  by  their 
terms  became  due  after  the  date  when,  as 
the  court  found,  there  was  a  balance  in  fa- 
vor of  Buck,  and  the  mortgage  lien  there- 
fore came  to  an  end.  Whatever  moneys  Buck 
may  have  had  to  his  credit  in  the  hands  of 
the  appellant  could  not  be  applied. as  an  off- 
set, without  Buck's  consent,  to  those  notes 
l)efore  their  maturity.  McKean  v.  German- 
American  Bank,  118  Cal.  334,  50  Fac.  656. 
Nor   did  the  fact  tliat  the  appellant  had 


charged  the  amount  of  these  notes  to  Buck's 
account  at  the  time  of  the  advances  affect 
this  principle.  Under  the  written  contract 
of  the  parties  evidenced  by  the  notes,  these 
sums  were  not  due  until  the  maturity  of 
the  notes,  and  when  the  notes  did  in  fact 
mature  the  balance  was  heavily  against  Buck 
upon  his  account 

[4]  No  well-grounded  reason  can  be  ad- 
vanced why  the  payment  of  the  $3,000  to 
the  Sutter  National  Bank  under  the  appel- 
lant's guaranty  should  not  be  made  a  charge 
against  Buck  under  the  mortgage  lien.  The 
evidence  discloses  ttiat  Buck  applied  to  ap- 
pellant for  this  loan,  that  appellant  felt  un- 
able to  advance  the  money  to  Buck  directly 
at  that  time,  and  secured  the  money  for  him 
from  the  Sutter  Bank  by  guaranteeing  his 
Indebtedness.  The  guaranty  was  an  inde- 
pendent obligation.  The  appellant  did  not 
become  a  mere  surety  and  was  In  no  sense  a 
volunteer  in  paying  the  debt,  the  very  inter- 
est upon  which  it  had  been  compelled  to 
meet.  If  the  appellant  had  advanced  the 
money  directly  to  Buck,  no  question  would 
arise  but  that  the  advancement  would  be  se- 
cured under  the  terms  of  the  mortgage.  The 
advances  thus  indirectly  made  by  the  Sutter 
Bank  and  afterward  taken  over  by  appe- 
lant through  Its  payment  to  that  bank  in  no 
material  sense  changed  the  nature  of  the 
transaction. 

[5]  Respondent  contends  that  the  mortgage 
is  void  in  that  it  does  not  state  the  total 
amount  of  future  advances  for  which  it  is  to 
create  a  lien  upon  the  mortgagor's  property. 
This  contention  finds  support  in  the  language 
of  Tully  V.  Harloe,  35  Cal.  302,  95  Am.  Dec. 
102;  but  the  language  there  used  was  not 
necessary  to  the  decision,  and  the  decision 
Itself,  upon  this  proposition,  has  never  been 
afllrmed.  That  there  is  a  diversity  of  opin- 
ion upon  the  subject  may  be  conceded;  but 
the  correct  rule  is  declared  by  the  American 
&  English  Encyclopedia  of  Law  (vol.  20,  p. 
927),  is:  "Whether  the  ultimate  amount  ha- 
tended  to  be  secured  should  be  definitely 
stated  on  the  face  of  the  instrument  is  a 
question  upon  which  there  is  considerable 
diversity  of  opinion;  but  the  weight  of  au- 
thority sustains  the  principle  that,  in  the  ab- 
sence of  statutes  providing  otherwise,  a  def- 
inite statement  of  amount  is  unnecessary, 
and  that  all  that  can  be  required  is  that  a 
mortgage  designed  to  secure  such  future  lia- 
bilities should  describe  the  nature  and  amount 
of  them  with  reasonable  certainty,  so  that 
they  may  be  ascertained  by  the  exercise  of 
ordinary  diligence  on  proper  inquiry,  the  Ju- 
risdictions holding  that  tbe  maximum  amount 
Intended  to  be  secured  should  be  stated  be- 
ing in  tbe  minority."  This  court  has  adopted 
that  rule  and  has  so  expressed  itself  in 
Tapla  V.  Demartini,  77  Cal.  383,  19  Pac  641, 
11  Am.  St  Rep.  288,  where  it  is  said:  "If 
the  mortgage  discloses  upon  its  face  that  it 
is  to  stand  as  security  for  future  advance- 
nienta,  the  amount  of  the  advances  to  be 
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made  need  not  be  set  out  It  Is  sofficiently 
definite  to  put  subsequent  IncumbraDCers  on 
Inquiry,  and  tbey  must  ascertain  the  extent 
of  the  lien,  or  suffer  the  consequences."  This 
principle  finds  support  in  Wltczinskl  v.  Bver- 
man,  51  Miss.  841;  Lovelace  v.  Webb,  62  Ala. 
271;  Ackerman  v.  Hunslcker,  85  K.  Y.  43, 
39  Am.  Rep.  621. 

[I]  Moreover,  even  under  the  rule  con- 
tended for  by  respondent,  the  advances  made 
by  appellant  to  Buck,  having  been  extended 
before  plaintiff's  mortgage  was  given,  are 
secured  by  the  Hen  of  appellant's  mortgage. 
Thus  Jonea  lays  down  the  rule  (1  Jones  on 
Mort  {  364)  as  follows:  "But  even  where 
a  limitation  Is  necessary  In  order  to  consti- 
tute a  continuing  security  which  will  not  be 
affected  by  subsequent  conveyances,  a  re- 
corded mortgage  for  an  unlimited  sum  is  no- 
dce  to  a  subsequent  incumbrancer  as  to  all 
sams  advanced  upon  the  mortgage  before  the 
sabesquent  lien  attaches." 

The  foregoing  renders  tmnecessary  a  dls- 
cnssion  of  any  of  the  questions  advanced 
npon  the  second  branch  of  this  case — that  of 
the  priority  of  the  lien  of  the  unrecorded 
crop  contract  over  the  subsequently  executed 
chattel  mortgage  to  plaintiff. 

For  the  reasons  already  given,  the  Judg- 
ment, in  so  far  as  It  affects  the  California 
Fruit  Eizchange,  appellant  herein.  Is  revers- 
ed, and  the  cause  remanded. 

We  concur:     LOBIOAN,  J.;    MELVIN,  J. 


(le  CaL  816) 

DEITER  T.   KISBR   et   aL 

KISER  et  aL  v.  DEITER  et  aL 

(S,  F.  5,443.) 

(Supreme  Court  of  California.     March  8, 
1912.) 

Afpeai,    and    Ebrob    (f    151*)— JUDaUEN1<— 

Pabtt  Aoobieved. 

Where,  in  a  suit  by  an  assisrnee  of  a 
purchaser  to  reform  a  deed  executed  by  the 
vendor  to  the  purchaser  and  placed  in  escrow 
and  fraudulently  altered  by  him  while  in  es- 
crow, the  purchaser  and  his  wife  were  made 
imrties  and  alleged  that  the  assigoee  was  en- 
titled to  the  deed,  and  they  asked  no  relief  in 
their  own  behalf,  the  purchaser  and  his  wife 
were  not  aggrieved  by  a  judgment  for  the  ven- 
dor, and  an  appeal  by  them  must  be  dismissed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  947-952;  Dec.  Dig.  § 
151.*] 

Department  2.  Appeal  from  Superior 
Court,  San  Benito  County;  M.  T.  Dooliug, 
Judge. 

Action  by  George  A.  Deiter  against  J.  N. 
Kiser  and  others,  In  which  defendants  filed 
CToss-complalnts  against  plaintiff  and  E.  E. 
Bray  and  another.  From  a  Judgment  for 
defendants,  E.  E.  Bray  and  another  appeal. 
Dismissed. 

See,  also,  158  Cal.  259,  110  Pac.  921. 

W.  M.  Gardner,  W.  C.  Kennedy  and  A.  D. 
Sliaw,  for  appellants.  Brlggs  &  Hudner  and 
H.  W.  Scott,  for  respondents. 


LORIGAN,  J.  This  Is  a  motion  to  dismiss 
the  appeal  of  F.  W.  Bray  and  E.  E.  Bray. 
The  complaint  averred  an  agreement  entered 
into  between  defendants  and  one  E.  E.  Bray 
upon  the  performance  of  which  a  deed  con- 
veying a  two-thirds  Interest  In  certain  min- 
ing property  was  to  be  delivered  to  her; 
that  said  E.  E.  Bray  assigned  her  rights  and 
Interest  under  said  contract  to  the  plaintiff; 
that  a  deed  conveying  said  Interest  to  R  E. 
Bray  was  placed  In  escrow,  and  while  so  In 
escrow  was  fraudulently  altered  by  defend- 
ants and  thereafter  delivered  to  her,  who. 
Ignorant  of  the  alteration,  had  it  recorded. 
Plaintiff,  as  assignee  of  said  E.  E.  Bray, 
brought  this  action  against  defendants  for 
a  reformation  of  the  deed.  Defendants  an- 
swered denylAg  the  averments  of  the  com- 
plaint and  filed  a  cross-complaint  In  which 
the  plaintiff  and  E.  E.  Bray  and  F.  W.  Bray, 
her  husband,  were  made  cross-defendants, 
and  a  decree  sought  against  them  that  the 
deed  in  question  and  the  agreement  under 
which  it  was  executed  be  both  declared  void 
and  the  title  of  the  defendants  to  the  prop- 
erty descrltwd  In  the  deed  be  quieted.  The 
court  ordered  the  Brays  brought  In  as  par- 
ties, which  being  done,  they  with  their  cross- 
defendant,  the  plaintiff  Deiter,  filed  a  Joint 
answer  to  the  cross-complaint.  Judgment 
was  entered  in  favor  of  the  defendants  and 
cross-complainants  in  accordance  with  their 
cross-complaint  Plaintiff  and  the  Brays 
moved  for  a  new  trial  wMcb  was  denied, 
and  they  took  a  Joint  appeal  from  both  the 
Judgment  and  the  order.  Thereafter  a  mo- 
tion was  made  here  by  respondents  to  dis- 
miss both  appeals  as  to  all  the  parties  ap- 
pealing. The  motion  to  dismiss  the  appeal 
of  Deiter,  the  original  plaintiff,  was  based 
on  the  ground  that  the  attorneys  giving  the 
notice  of  appeal  on  bis  l>ehalf  had  no  au- 
thority to  do  so.  As  to  the  Brays  it  was 
based  upon  the  gronnd  tliat  they  were  not 
parties  having  any  interest  in  the  action  or 
parties  affected  or  aggrieved  by  the  Judg- 
ment or  order  appealed  from.  The  motion 
to  dismiss  the  appeal  of  Deiter  was  granted. 
158  Cal.  259,  110  Pac.  921.  It  was  denied 
as  to  the  Brays  for  the  reason  that  Its  deter- 
mination would  require  an  examination  of 
the  entire  record  and  of  the  merits  of  said 
appeal  which  this  court  will  not  make  in 
advance  of  a  hearing  upon  the  merits.  It 
was  stated  that  the  motion  might  be  renew- 
ed when  the  cause  came  up  on  such  hear- 
ing. Subsequently,  the  case  being  set  down 
for  hearing  on  the  merits,  the  respondents 
renewed  their  motion  to  dismiss  the  appeal 
taken  by  the  Brays  for  the  same  reason  as- 
signed on  the  original  motion — that  they  are 
not  parties  Interested  in  the  action. 

An  examination  of  the  record  satisfies  us 
that  this  point  is  well  taken.  In  fact  it 
appears  clearly  from  the  brief  itself  filed  by 
the  appellants  in  the  case  that  these  appel- 
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lants — tbe  Brays — bad  no  interest  in  the 
subject-matter  of  tbis  action.  Nor  is  it  at 
all  apparent  from  the  record  wby  tbey  were 
made  parties  to  tbe  action  at  all.  F.  W. 
Bray  was  the  husband  of  E.  E.  Bray  and 
negotiated  with  tbe  defendants  In  procuring 
the  agreement  and  deed,  but  it  appears  be 
bad  no  Interest  whatever  growing  out  of  tbe 
execution  of  these  instruments  or  in  the 
property  which  was  tbe  real  subject-matter 
of  the  controversy.  He  was  doubtless  joined 
because  be  was  tbe  husband  of  E.  E.  Bray, 
who  alone  was  the  party  with  whom  the  de- 
fendants and  cross-complainants  made  the 
agreement  to  convey  an  interest  in  tbe  min- 
ing property  and  to  whom  tbe  deed  therefor, 
placed  in  escrow  and  subsequently  delivered, 
ran.  The  complaint  avers  that  long  prior  to 
tbe  commencement  of  tbe  action  plaintiff 
Delter  bad  acquired  all  the  rights  and  Inter- 
est held  by  said  E.  E.  Bray  and  became  tbe 
legal  owner  of  all  of  her  interests  In  said 
mining  property.  Tbe  cross-complaint  aver- 
red that  Deiter  asserted  such  a  claim,  and. 
In  tbe  answer  thereto  made  jointly  by  Delter 
and  tbe  Brays,  the  latter  admitted  that  their 
cross-defendant  Deiter  claimed  by  assignment 
from  E.  E.  Bray  all  tbe  rights  granted  under 
the  agreement  and  that  he  was  "the  absolute 
owner  of  two-thirds  interest  in  and  to  said 
mining  claims  and  property,"  and  averred 
full  performance  by  him  of  all  the  conditions 
which  were  contained  in  tbe  agreement  be- 
tween defendants  and  herself  whereby  "be 
became  entitled  to  tbe  deed  and  transfer 
to  blm  of  said  two-thirds  of  tbe  mines  and 
mining  property." 

Tbe  opening  brief  of  counsel  for  appellant 
states  that  "the  assignment  to  Deiter  by 
E.  E.  Bray  carries  with  it  all  her  right,  title, 
and  Interest  in  tbe  property  conveyed  to  her 
by  the  deed  of  August  26,  1907." 

It  is  qvite  apparent,  under  this  showing 
from  the  record,  and  tbe  declaration  of  coun- 
sel for  appellants,  that  tbe  Brays  have  no 
interest  whatever  in  this  controversy.  They 
ask  for  no  relief  in  their  own  behalf  under 
their  pleadings,  but  simply  that  the  relief 
which  their  cocross-defendant  Delter  asks 
in  his  complaint,  and  in  which  be  averred 
ownership  by  assignment  from  E.  E.  Bray  of 
all  her  Interest  in  tbe  property  in  question, 
be  granted  him.  No  relief  was  denied  these 
appellants  because  they  asked  for  none.  All 
that  tbe  trial  court  by  Its  judgment  deter- 
mined, as  far  as  tbey  are  concerned,  is  that 
tbey  bad  no  Interest  in  tbe  property  or  In 
tbe  deed  thereto,  and  they  are  In  no  position 
to  assert  that  they  are  aggrieved  by  such 
judgment  because,  not  only  by  their  pleadings 
do  tbey  concede  that  the  interest  which  El 
E.  Bray  originally  bad  in  tbis  property  vest- 
ed long  before  the  action  was  commenced 
absolutely  in  tbe  plaintiff  Deiter,  but  this  is 
also  the  position  taken  by  counsel  represent- 
ing them  and  Deiter  on  this  appeal. 

As.  therefore,  the  Brays  had  no   interest 


in  the  subject-matter  of  this  action  which 
could  be  or  was  affected  by  the  judgment  or 
order  appealed  from,  tbey  are  not  parties 
aggrieved  thereby  or  entitled  to  appeal,  anij 
the  motion  of  respondents  to  dismiss  their 
appeal  is  therefore  granted. 

We  concur:    HENSHAW,  J.;   MELVIN,  J. 


a«i  Cal.    2G8) 

In  re  BROOME'S  ESTATE.     (U  A.  2,951.) 

(Supreme  Court  of  California.     March  2, 
1912.) 

1.  Executors  and  Admiristbatobs  (S  497*) 
—  Compensation  —  "Extraobdinabt   Sebv- 

ICE  " 

Under  Code  Civ.  Proc  §  1618,  wliich  de- 
clares that  in  fixing  the  compensation  of  an 
executor  or  administrator,  the  court  may 
make  "such  further  allowance"  as  it  may 
deem  just  and  reasonable  "for  any  extraordi- 
nary services,"  "extraordinary"  means  beyond 
or  out  of  the  common  order  or  rule,  and 
where  an  administrator  with  the  will  annexed 
went  out  and  lived  on  the  ranch  which  com- 
prised tbe  estate,  and  made  it  much  more 
profitable  by  his  management,  bis  services 
were  such  as  he  was  not  bound  to  render  and 
should  be  compensated  specially  under  tbe 
statute. 

[IJid.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  2117-2124; 
Dec.  Dig.  §  497.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  p.  2629.] 

2.  Appeal  and  Ebrob  (§  1008*)— Review- 
Findings  OF  COUBT. 

While  a  court  on  appeal  will  be  reluctant 
to  disturb  a  determination  of  a  probate  judge, 
either  that  an  administrator  or  executor  is  en- 
titled to  extra  compensation  for  "extraordi- 
nary" services,  or  as  to  tbe  value  of  such 
services,  yet  where  the  probate  court  found 
the  nature  and  extent  of  services  rendered  by 
an  administrator,  and  determined  that  they 
were  not  extraordinary  so  as  to  require  addi- 
tional compensation  under  Code  Civ.  Proc.  f 
1618,  the  court  on  appeal  may  examine  the 
facts  shown  to  determine  whether  or  not  the 
conclusion  is  justified. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3955-3969;  Dec.  Dig.  § 
1008.*] 

3.  Descent  and  Distbibution  (|  82*)— Dis- 
iBiBUTioN  OF  Estate— Bbeach  of  Aorbe- 

MENT— FURTHEE    IilTIOATION. 

Where  under  an  agreement  between  heirs 
providing  for  tbe  speedy  distribution  of  the 
estate,  found  by  tbe  probate  court  to  have 
been  made  to  settle  tbe  litigation  and  contro- 
versy between  the  parties,  an  administrator 
with  will  annexed  was,  as  heir,  entitled  to  a 
sum  of  $3,000,  a  suit  by  bim  against  one  of 
the  parties  is  not  such  a  breach  of  the  agree- 
ment as  would  preclude  him  from  obtaining 
the  sum  settled  thereunder,  where  the  litiga- 
tion was  for  the  purpose  of  obtaining  person- 
alty belonging  to  the  estate  which  tbe  defend- 
ant, who  bad  been  executor,  refused  to  sur- 
render. 

[Ed.  Note. — For  other  cases,  see  Descent 
and  Distriliution,  Cent.  Dig.  §§  318-321;  Deo. 
Dig.  §  82.*] 

4.  Descent  and  Distribution  (S  82*)— Dis- 
tribution —  Aqbeembnt  —  Bbeach — Leas- 
ing Premises. 

Leasing  a  ranch  which  was  the  greater 
part  of  an 'estate  for  five  years  by  an  admin- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indeze* 
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strator  with  the  will  annexed,  who  was  an 
heir,  is  not  such  a  violation  of  an  agreement 
between  the  heirs  for  the  speedy  distribation 
of  the  estate  as  will  preclude  him  from  assert- 
iD(  a  right  to  a  share  set  apart  to  him  there- 
under, where  the  agreement  was  filed  in  the 
probate  court  before  the  making  of  the  lease, 
as  the  lease  could  not  have  been  executed 
without  the  consent  of  the  judge  who  must 
have  determined  that  it  was  advantageous  to 
the  estate  in  spite  of  the  agreement  before 
him. 

[Ed.  Note.— For  other  cases,  see  Descent 
and  Distribution,  Cent.  Dig.  if  318-321;  Dec. 
Dig.  i  82.*] 

5.   RXECUTOBS  AND  Aduinistbatobs    (|  315*) 

— Distribution— Agreement  os'  Heibs. 
Where  an  estate  has  ample  funds  over 
and  above  all  possible  demands  on  its  moneys 
to  pay  sums  due  under  an  agreement  between 
the  heirs  for  a  •  distribution,  a  sum  due  an 
heir  ma^  be  decreed  to  be  paid  upon  a  decree 
of  partial  distribution,  though  the  recital  of 
the  agreement  is  to  the  effect  that  such  sum 
shall  be  paid  "upon  the  distribution  of  the 
estate." 

[Ed.  Note. — For  other  cases,  see  Bxecntors 
and  Administrators,  Cent.  Dig.  §f  129S-1314; 
Dec   Dig.  {  315.  •] 

&  EXECUTOBS  AND  ADMINISTBATOBS  (I  610*) 
— CHABOBS— EXTEBT     ADVICB— RKASONABUB- 

NXS8. 

If  technical  or  expert  knowledge  was  nec- 
essary to  aid  an  administrator  with  the  will 
annexed  in  preparing  his  opposition  to  the 
account  of  an  executrix,  whom  he  displaced, 
it  was  his  duty  to  secure  such  assistance,  but 
the  determination  of  its  necessity  is  a  matter 
for  the  probate  judge,  taking  into  considera- 
tion whether  the  matter  required  a  greater 
degree  of  business  ability  or  expert  knowledge 
than  could  be  expected  from  the  administrator 
as  an  ordinary  business  man,  and  the  reason- 
ableness of  the  charge,  so  that,  in  the  absence 
of  any  finding  as  to  such  necessity  by  the  pro- 
bate court,  the  appellate  court  cannot  pass  on 
the  propriety  of  the  allowance  of  an  item  for 
the  payment  of  an  expert  accountant  in  the 
account  of  the  administrator  with  the  will  an- 
nexed. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  t|  2235-2256; 
Dec.  Dig.  !  510.*] 

7.  Appeal  and  Ebbob  (|  544*)— Presenta- 
tion OF  Gbounds— Bill  or  ExcBPTioNa— 
Necessipt. 

Code  Civ.  Proc  {  950,  provides  that,  on 
an  appeal  from  a  final  judgment,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  no- 
tice of  appeal,  of  the  judgment  roll,  and  of 
any  bill  of  exceptions  or  statement  in  the  case 
upon  which  the  appellant  relies.  Section  951 
provides  that  on  appeal  from  a  judgment  ren- 
dered on  an  appeal  or  from  an  order,  except 
an  order  granting  or  refusing  a  new  trial,  an 
appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment  or 
order  appealed  from,  and  all  papers  used  on 
the  bearing  below.  Held,  where  an  appeal  was 
taken  on  the  judgment  roll  alone  from  portions 
of  a  probate  decree  on  an  administrator's  ac- 
counting, which  also  awarded  partial  distribu- 
tion of  an  estate,  no  bill  of  exceptions,  or 
other  certification  under  rule  29  of  the  Su- 
preme Court  (119  Pac.  xiv),  was  necessary  to 
bring  up  the  petition,  the  oppositions  of  the 
parties,  and  the  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent^  Dig.  ||  2412-2426,  2478,  2479; 
Dec.  Dig.  S  544.*] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  S.  E.  Crow, 
Judge. 


In  the  matter  of  the  estate  of  William 
Richard  Broome,  deceased.  From  a  decree 
of  partial  distribution,  Tbornhlll  Broome,  ad- 
ministrator, with  the  will  annexed,  appeals. 
Modified. 

Canfleld  &  Starbuck,  for  appellant  B.  L. 
Horton,  for  respondent. 

HENSHAW,  J.  This  Is  an  appeal  by 
the  administrator  with  the  will  annexed  of 
the  estate  of  William  Richard  Broome,  de- 
ceased, from  certain  portions  of  a  decree  of 
partial  distribution  of  said  estate  made  in 
the  superior  court  of  the  county  of  Santa 
Barbara  on  the  30th  day  of  January,  1911. 

[1]  1.  He  appeals  from  that  portion  of  the 
decree  which  denies  his  application  for  an 
allowance  by  way  of  compensation  for  ex- 
traordinary services  rendered  by  him  in  the 
administration  of  the  estate.  The  findings 
are  voluminous.  By'  them  it  Is  shown  that 
William  R.  Broome  died  leaving  Frances 
Broome,  his  surviving  widow,  and  two  sons 
and  one  daughter,  ThomhlU,  administrator 
with  the  will  annexed,  Thornhlll's  brother 
Montague,  and  his  slater  Amy  Lillian,  who 
are  respondents  upon  this  appeal.  As  part 
of  his  estate,  William  R.  Broome  left  a  large 
ranch.  The  widow  was  appointed  and  quali- 
fied as  executrix  of  the  will  on  the  25th  day 
of  July,  1891,  thereupon  entered  on  the  ad- 
ministration of  the  estate,  and  so  continued 
as  executrix  (the  quotations  are  from  the 
findings)  "until  the  2d  day  of  April,  1909,  at 
which  time  she  was  removed  from  said  office 
as  executrix  by  this  court  acting  on  its  own 
motion  and  not  upon  the  petition  or  applica- 
tion of  her  son  ThomhlU,  and  solely  because 
of  her  failure  to  render  at  any  time  since 
her  appointment  as  such  executrix  any  ex- 
hibit or  account  of  her  administration  of 
said  estate,  although  duly  cited  by  this  court 
so  to  do."  Thereupon  letters  of  administra- 
tion with  the  will  annexed  were  duly  Issued 
to  ThomhlU  Broome,  who  ever  since  has 
been  and  now  is  the  administrator  with  the 
will  annexed  of  this  estate. 

"The  said  Broome  Estate  ranch  comprises 
about  4,000  acres  of  tillable  farming  land 
and  about  18,000  acres  of  hilly  and  moun- 
tainous pasture  land,  and  constitutes  sub- 
stantially all  the  income-producing  property 
of  said  estate,  other  than  the  property  of 
said  estate  still  remaining  in  the  hands  of 
said  Frances  Broome ;  that  for  the  more  ef- 
ficient discharge  of  his  duties  as  administra- 
tor of  said  estate,  and  for  the  closer  supervi- 
sion of  the  agricultural  operations  carried 
on  on  said  lands  by  tenants  thereof  under 
leases,  covering  the  first  farming  season  aft- 
er his  appointment  as  such  administrator 
made  by  said  Frances  Broome  as  his  prede- 
cessor in  office,  and  by  tenants  under  leases 
made  by  himself  for  the  farming  season  last  . 
past,  and  for  the  better  collection  of  the 
rentals  due  from  said  tenants  and  for  the 
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more  effective  and  profitable  management  of 
said  property,  said  administrator  with  tlie 
vrlU  annexed,  immediately  after  tlie  issuance 
to  him  of  letters  of  administration  as  afore- 
said, took  up  Ills  residence  in  an  unoccupied 
building  on  said  ranch,  and  repaired  the 
boundary  fences  of  said  pasture  lands  which 
had  become  dilapidated,  and  Inaugurated 
■  an  improved  system  of  management  of  the 
business  of  pasturing  horses  and  cattle  for 
hire  on  said  ranch,  and  has  from  the  time 
of  his  appointment  as  such  administrator  de- 
voted his  entire  time  to  the  care  and  man- 
agement of  the  property  of  said  estate,  and 
particularly  of  said  Broome  Estate  ranch, 
and  to  the  carrying  on  and  management  of 
the  business  of  pasturing  horses  and  cattle 
on  said  ranch ;  that  such  management  of  the 
lands  of  said  estate  and  business  thereon 
conducted  by  said  administrator  with  the 
will  annexed  has  been  very  profitable  to  said 
estate,  and  has  resulted -in  the  realizing  of 
net  annual  returns  from  said  Broome  Estate 
ranch  since  bis  appointment  approximately 
four  times  the  amount  of  annual  net  returns 
realized  by  his  predecessor  in  the  adminis- 
tration of  said  estate,  for  many  years  preced- 
ing the  revocation  of  her  letters  as  aforesaid, 
and  contributed  materially  to  the  success  of 
the  negotiations  for  the  aforesaid  lease 
which  were  conducted  by  said  administra- 
tor; that  the  services  rendered  by  said  ad- 
ministrator with  the  will  annexed  as  afore- 
said, though  profitable  to  said  estate  and 
beyond  the  services  which  he  was  bound  to 
render  as  such  administrator,  were  not  such 
as  under  the  law  could  justify  any  allowance 
therefor  as  for  extraordinary  services  claim- 
ed by  him." 

Appellant  contends  that  by  virtue  of  this 
finding  he  is  entitled  to  extra  compensation 
(the  will  making  no  provision  for  the  com- 
pensation of  the  executor  or  administrator), 
under  section  1618  of  the  Code  of  Civil  Pro- 
cedure, which  declares  that,  "In  all  cases 
such  further  allowance  may  be  made  as  the 
court  may  deem  Just  and  reasonable  for  any 
extraordinary  services."  It  is  to  be  noted 
that  the  court  withheld  this  compensation, 
not  because  the  services  set  forth  were  not 
of  great  value  to  the  estate,  for  It  is  found 
that  they  were,  but  under  the  conviction  that 
they  were  not  of  the  character  described  as 
extraordinary.  But  were  not  these  services 
extraordinary?  Respondent  cites  the  defini- 
tion of  "extraordinary"  given  in  12  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  609,  as  follows: 
"Extraordinary  is  defined  to  mean  beyond  or 
out  of  the  common  order  or  rule ;  not  usual, 
regular,  or  of  a  customary  kind;  not  or- 
dinary: remarkable;  uncommon;  rare." 
This  definition  may  be  accepted.  Unques- 
tionably the  services  performed  by  the  ex- 
ecutor and  described  by  the  court  were 
of  this  unusual,  uncommon,  and  rare  kind, 
and  the  court  itself  finds  that  they  were  serv- 
ices which  he  was  not  bound  to  render  as 
such     administrator.     Respondent     further 


rests  upon  the  general  rule  enunciated  In  11 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  1306,  to 
the  following  effect:  "It  is  well  settled,  as  a 
general  rule,  that  if  an  executor  or  adminis- 
trator, in  the  course  of  his  administration, 
renders  to  the  estate  services  not  ordinarily 
required  or  expected  of  blm,  he  is  not  enti- 
tled to  special  compensation  therefor,  unless 
it  is  so  provided  by  statute  or  by  the  will  un- 
der which  he  acts;  and  this 'is  true  though 
he  might  properly  have  employed  a  third 
person  at  the  expense  of  the  estate  to  per- 
form such  services."  But  an  examination 
will  disclose  that  this  general  rule  is  Invoked 
in  those  states  where  there  are  no  statutes 
providing  for  the  allowance  of  extra  com- 
pensation for  extraordinary  services.  Ab  Il- 
lustrative, may  be  cited  Gamble  v.  Gibson,  59 
Mo.  585,  where  It  Is  declared  that  the  acts 
for  which  the  executor  claimed  extra  com- 
pensation were  "acts  done  by  him  in  his  oflS- 
clal  character."  And  the  court  says:  "The 
executor  charged  his  commission  and  got 
credit  for  it.  •  •  •  That  is  aU  the  law 
will  permit  him  to  retain."  But,  at  variance 
with  this  general  rule,  the  same  learned 
work  upon  the  next  page  points  out  the  fact 
that  the  statutes  of  several  states  provide 
that:  "In  addition  to  the  allowance  by  way 
of  commissions  or  otherwise  for  the  time, 
labor,  and  risk  incident  to  the  management 
and  settlement  of  the  estate,  the  court  may 
allow  every  executor  or  administrator  a  rea- 
sonable compensation  for' any  extraordinary 
services  rendered  by  him." 

In  Brenham  v.  Storey,  39  Cal.  179,  It  Is 
declared  that  It  Is  no  part  of  the  adminis- 
trator's duty  or  authority  to  manage  the  es- 
tate for  the  benefit  of  the  estate  or  of  the 
heirs.  So  far  as  they  are  concerned,  It  Is  his 
duty  simply  to  preserve  the  estate  until  dis- 
tribution. It  being  no  part  of  the  executor's 
or  administrator's  duty  so  to  manage  the 
estate,  If  he  undertakes  the  management  of 
it  and  loss  results,  he  Is  chargeable  with  that 
loss.  If,  upon  the  other  hand,  profit  over 
and  above  normal  results  from  his  endeav- 
ors, it  would  indeed  be  a  harsh  rule  which 
would  deny  him  extra  compensation  for  a 
risk  which  he  has  voluntarily  assumed  and 
for  which,  if  losses  resulted,  he  would  have 
been  responsible.  See,  also.  In  re  Rose,  80 
Cal.  166,  22  Pac.  86. 

In  Estate  of  Runyon,  125  Cal.  195,  57  Pac 
783,  extraordinary  compensation  had  been 
awarded  for  services  quite  similar  to  those 
found  in  the  case  at  bar.  It  was  declared  that' 
the  services  were  not  such  as  were  incumbent 
upon  the  executor  In  the  common  course  of  his 
duties.  The  allowance  for  extra  compensation 
was  disallowed  by  this  court  ui>on  the 
ground  that  the  will  had  fixed  such  compen- 
sation, and,  accepting  the  trust  under  the 
will,  the  executor  was  bound  by  Its  provision 
in  this  regard. 

[2]  Where  serious  question  arises,  either 
over  the  character  of  the  service  or  the  val- 
ue of  the  service  to  the  estate,  this  court,. 
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under  familiar  prlndpleB,  will  be  reluctant 
to  disturb  the  determination  of  tbe  judge  In 
probate.  So,  also,  will  It  be  reluctant  to  dis- 
turb an  order  fixing  the  amount  of  com- 
pensation where  extraordinary  serTlces  are 
found  to  have  been  rendered.  Such,  and 
such  only,  is  the  import  of  the  language  In 
Estate  of  Hedrlck,  127  Cal.  184,  59  Pac.  590. 
In  this  case,  however,  we  have  a  detailed 
finding  of  the  nature  and  cliaracter  of  the 
services,  and  the  court  manifestly  withheld 
compensation  in  the  belief  that,  though  they 
were  of  great  value,  and  not  such  as  the  ad- 
ministrator was  bound  to  render,  they  still 
did  not  come  fairly  within  the  category  of 
extraordinary  service.  On  this  we  tblnlc  the 
court  erred.  The  administrator  was  clearly 
entitled  to  extra  compensation;  the  fixing 
of  the  amount  of  which  is,  of  course,  pri- 
marily vested  In  the  probate  court. 

(3,4]  2.  The  second  branch  of  this  appeal 
is  from  that  portion  of  the  decree  denying 
tbe  administrator's  petition  for  distribution 
to  him  of  the  sum  of  $3,000  provided  to  be 
paid  to  blm  on  distribution  of  the  estate  by 
an  aoreement  between  all  of  the  parties  in 
interest,  entered  Into  upon  April  21,  1910. 
Growing  out  of  the  mismanagement  by  the 
executrix  of  the  estate  and  her  failure  for  a 
period  of  many  years  to  render  any  account 
of  her  trust,  differences  arose  between  the 
executrix  and  her  son  Thornhlll,  which  in- 
volved the  other  members  of  the  family. 
These  differences  were  compounded  and  set- 
tled by  an  agreement  between  them.  The 
estate  was  solvent;  tbe  decree  establishing 
notice  to  creditors  had  been  filed,  and  there 
were  no  creditors  of  the  estate.  The  parties 
to  tbe  agreement  were  all  of  the  parties  in 
interest  The  court  finds  "that,  for  the  pur- 
pose of  terminating  said  controversy  and  put- 
ting an  end  to  said  litigation,  all  the  parties 
interested  in  said  estate  and  their  respective 
attorneys  entered  into  an  agreement  in  writ- 
ing dated  the  21st  day  of  April,  1910,  and 
filed  in  this  court  the  22d  day  of  April,  1910, 
wherein  and  whereby  It  was  provided  among 
other  things  that  upon  the  distribution  of 
Mid  estate  there  should  be  distributed  to  said 
Thornhlll  Francis  Broome  the  sum  of  $3,000, 
and  to  said  Montague  W.  Broome  the  sum  of 
$3,000,  to  be  paid  out  of  tbe  funds  of  said 
estate;  *  •  •  that  on  the  final  distribu- 
tion of  said  estate  there  will  become  payable 
to  said  Thoratalll  Francis  Broome  the  sum 
of  $3,000,  and  to  said  Montague  W.  Broome 
the  sum  of  $3,000  out  of  the  cash  funds  of 
said  estate  prior  to  distribution  in  accord- 
ance with  the  alwve-mentloned  compromise 
agreement  of  April  21,  1910."  It  will  thus 
be  seen  that  the  court  makes  full  recognition 
«f  appellant's  right  to  the  $3,000,  but  defers 
payment  of  it  until  final  distribution  of  the 
sstate.  Still,  in  passing.  It  may  with  propri- 
ety be  pointed  out  that  respondents'  objec- 
tions to  the  payment  of  the  $3,000,  advanced 
in  argument,  are  at  total  variance  to  the 
other  findings  in  the  case.    Thus  it  is  said 


that  the  agreement  provided  that  the  admin- 
istrator would  "proceed  diligently  to  secure 
the  final  distribution  of  the  said  estate,  to 
the  end  that  tbe  decree  of  final  distribution 
may  be  liad  on  or  before  tbe  1st  day  of 
June,  1910,"  and  it  is  argued  that  he  has 
violated  this  agreement  and  delayed  distri- 
bution by  plunging  the  estate  again  into  lit- 
igation with  his  mother,  and  by  leasing  the 
ranch  for  the  i>erlod  of  five  years,  notwith- 
standing the  tict  that  the  agreement  further 
provided  that  all  litigation  between  the  par- 
ties should  be  ended.  But  tbe  court's  find- 
ings in  this  regard  are  that,  while  the  agree- 
ment contemplated  the  delivery  to  the  admin- 
istrator by  Frances  Broome,  executrix,  of 
all  the  property  of  the  estate  In  her  hands, 
"she  has  failed  and  refused  to  deliver  to  him 
as  such  administrator  personal  property  ot 
said  estate  remaining  in  her  hands" ;  that  an 
action  by  the  administrator  was  thus  neces- 
sitated, and  that  action  is  now  pending,  and 
"that  a  reasonable  tbne  has  elapsed  in  which 
to  bring  this  estate  to  a  close  by  way  of  final 
distribution,  but  that,  by  reason  of  the  fail- 
ure and  refusal  of  said  Frances  Broome  to 
deliver  to  said  administrator  with  the  wiU 
annexed  the  personal  property  of  said  estate, 
the  final  distribution  of  said  estate  has  been 
and  Is  being  delayed."  The  lease  of  the 
ranch  could  not  have  been  made  without  the 
approval  of  the  court,  and  that  approval 
would  have  been  withheld  unless  it  were 
for  the  clear  advantage  of  the  estate.  The 
court  in  probate  had  before  It  tbe  agreement 
of  the  parties,  and  it  is  idle  to  contend  that 
the  lease  made  under  the  circumstances  here 
indicated  was  In  violation  of  that  agreement 
As  little  weight  attaches  to  the  declaration 
by  respondents  that  one  of  the  chief  induce- 
ments and  reasons  for  entering  into  the 
agreement  by  the  sister  Amy  Ulllan  was  to 
prevent  any  further  litigation  and  effect  the 
immediate  distribution  of  the  estate,  and 
that  therefore  she  consented  to  tbe  payment 
of  $3,000  to  her  brothers  in  excess  of  any 
sum  to  be  received  by  her,  the  fact  being,  as 
set  forth  In  the  agreement  that  this  extra 
allowance  of  $3,000  to  the  brothers  was  "in- 
tended to  equalize  the  ^mounts  so  received 
by  them  with  the  amount  heretofore  received 
by  Amy  Lillian  Broome  out  of  said  estate." 
[B]  Coming  thus  to  the  ultimate  question, 
it  is  further  established  by  the  findings  that 
the  estate  has  ample  funds  with  which  to 
pay  this  sum  over  and  above  all  contingent 
or  possible  demands  upon  its  moneys.  In- 
deed, specific  sums  of  moneys  are 'by  the 
court  ordered  lo  l>e  set  apart  to  await  dis- 
position upon  final  distribution.  Amongst 
these  sums  are  the  amount  estimated  In  clos- 
ing the  estate  by  way  of  costs,  commissions 
of  executrix  and  administrator,  and  the 
$6,000  to  be  paid,  $3,000  each  to  ThomhiU 
and  Montague,  upon  final  distribution.  The 
language  of  tbe  agreement  is  that  this  $3,000 
shall  be  distributed  to  Thornhlll  "upon  the 
distribution  of  said  estate."    There  la  noth- 


Digitized  by 


Google 


474 


122  PAdFIO  RBPOETBR 


(Cal 


Ing  In  this  language  to  limit  the  time  to  the 
flnal  distribution,  and  there  Is  nothing  in 
the  findings  to  justify  the  withholding  of  the 
money  until  flnal  distribution.  The  situation 
presented  is  that  the  funds  are  in  the  estate 
available  for  the  purposes  indicated,  are  by 
the  order  of  the  court  segregated,  with  direc- 
tion to  the  administrator  to  hold  them  for 
payment  upon  distribution,  and  no  reason 
appears  why  they  may  not  with  propriety  be 
paid  under  this  decree  of  partial  dlstribn- 
Uon. 

[I]  3.  The  third  matter  presented  upon  this 
appeal  is  the  disallowance  by  the  court  of 
an  item  of  expense  of  |173,75  incurred  by 
the  administrator  under  the  following  cir- 
cumstances :  The  executrix  Frances  Broome 
finally  presented  to  the  court  her  account. 
Upon  this  the  court  finds:  "That  the  afore- 
said account  rendered  by  Frances  Broome  of 
her  administration  of  said  estate  as  execu- 
trix of  said  will  was  very  yolumlnous,  con- 
sisting of  more  than  6,000  items,  and  was 
accompanied  by  several  thousand  papers  as 
vouchers  for  said  items  of  account,  and  em- 
braced, besides  transactions  for  account  of 
said  estate,  numerous  expenditures  for  the 
personal  use  of  said  Frances  Broome  and 
for  the  use  of  her  family  and  the  mainte- 
nance and  education  of  her  children,  which 
expenditures  were  made  indiscriminately  out 
of  moneys  of  said  estate  and  out  of  the  pri- 
vate funds  of  said  Frances  Broome ;  that  for 
the  purpose  of  analyzing  said  account  and 
classifying  the  Items  thereof,  and  classify- 
ing and  arranging  the  papers  filed  as  vouch- 
ers in  support  of  said  Items,  for  their  more 
convenient  consideration  by  the  court,  an  ex- 
pert accountant  was  employed  on  behalf  of 
said  administrator  with  the  will  annexed  by 
his  said  attorneys  at  an  expense  of  $173.75, 
which  amount  was  paid  to  said  accountant  by 
said  administrator  and  charged  against  said 
estate  in  his  account;  •  •  •  that  the 
preparation  of  his  opposition  to  said  account 
was  one  of  the  duties  of  said  administrator 
with  the  will  annexed,  and  that  the  estate 
is  not  chargeable  with  itie  expense  of  the 
preparation  of  such  .opposition." 

No  question  is  tifaa  presented  but  that  the 
expert  was  honestly  and  properly  employed 
by  the  administrator  in  the  Interest  of  the 
estate.  The  sole  question  Is  as  to  whether 
he  may  charge  the  estate  with  the  cost  of 
those  services.  In  Estate  of  More,  121  Cal. 
609,  54  Pac.  97,  where  the  court  in  probate 
disallowed  the  administrator  payment  for 
the  services  of  a  bookljeeper  under  his  con- 
tention that  the  estate  was  of  great  value 
and  that  many  Important  transactions  re- 
quired the  service  of  an  expert  accountant, 
this  court  held  that  there  were  undoubted- 
ly cases  where  such  an  employment  would  be 
proper,  "but  whether  an  administrator  should 
be  allowed  for  payments  made  for  the  serv- 
ices of  a  bookkeeper  depends  upon  the  cir- 
cumstances of  the  estate,  and  is  a  matter 


properly  left  to  the  discretion  of  the  pro- 
bate Judge."  As  the  court  here  found,  it 
was  undoubtedly  the  duty  of  the  administra- 
tor with  the  wni  annexed  to  prepare  bis 
omMBition  to  the  account  of  the  executrix. 
But  this  is  not  wholly  determinative  of  tbe 
question  presented.  He  Is  expected  to  bring 
to  the  administration  of  his  trust  the  capac- 
ities of  the  ordinary  business  man.  If  in 
this  particular  matter  more  than  that  knowl- 
edge and  capacity  were  required  properly 
to  prepare  and  present  the  opposition,  if  tecli- 
nlcal  or  expert  knowledge  Is  a  necessity, 
manifestly  it  is  the  administrator's  duty  to 
employ  such  technical  and  expert  knowledge 
in  the  performance  of  his  duty.  This  is  the 
underlying  question  which  the  court's  find- 
ing does  not  fully  answer,  and  therefore  the 
appeal  as  to  this  item  is  allowed,  and,  upon 
a  retrial  of  the  matter  before  the  court  in 
probate,  that  court.  In  the  exercise  of  its 
discretion,  will  allow  or  disallow  this  item, 
as  it  shall  determine  the  propriety  or  neces- 
sity of  the  employment  by  the  administrator 
of  this  expert  knowledge  and  skill,  and  the 
reasonableness  of  the  charge  therefor. 

[7]  Respondents'  preliminary  objection  to 
the  consideration  of  this  appeal,  upon  tbe 
ground  that  the  transcript  is  not  sufladent, 
and  that  the  appeal  is  not  taken  in  conform- 
ity with  section  950,  Code  of  Civil  Procedure, 
or  section  951,  Code  of  Olvll  Procedure,  is 
without  merit.  No  bill  of  exceptions  or  oth- 
er certification  as  provided  by  law  and  by 
rule  29  (119  Pac.  xiv),  of  this  court  Is  neces- 
sary. Estate  of  Isaacs,  30  Cal.  105;  Estate  of 
Page,  57  Cal.  238 ;  Miller  v.  Lux  Estate,  100 
Cal.  609,  35  Pac.  345,  639;  Estate  of  Ryer. 
110  Cal.  556,  42  Pac.  1082.  Treating  the  de- 
cree from  portions  of  which  this  appeal  is 
taken  as  "in  effect  a  judgment"  (Miller  v. 
Lux  Estate,  supra),  this  appeal  is  taken  upon 
the  judgment  roll  alone ;  that  is  to  say,  the 
petitions  of  the  parties,  the  oppositions  there- 
to, the  findings  of  the  court  thereon,  and  the 
decree  based  upon  those  findings.  No  jtlll  of 
exceptions  was  necessary,  and  no  certiflca- 
tlon  other  than  that  here  given  is  required. 

The  judgment  of  this  court  therefore  is: 
(1)  That  upon  the  findings  here  made  the 
administrator  is  entitled  to  compensation  for 
extraordinary  services  in  such  sum  as  the 
court  in  probate,  in  the  exercise  of  its  sound 
discretion,  may  fix.  (2)  That  the  adminis- 
trator is  entitled  to  present  distribution  to 
him  under  the  decree  of  partial  distribution 
of  the  sum  of  $3,000  as  fixed  by  the  conven- 
tion of  the  parties.  (3)  That  the  court  will 
make  further  determination  and  finding  as 
to  the  item  of  $173.75  in  conformity  with  the 
foregoing,  and  In  accordance  with  such  de- 
termination will  allow  said  item  as  a  proper 
charge  and  disbursement  by  the  administra- 
tor, or  will  withhold  its  approval  of  the 
same. 

We  concur:    LORIGAN,  J.;  MELVIN,  J. 
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KARRT   et  al  t.   SUPERIOR   COURT   OP 

SAN  JOAQUIN  COUNTT  et  aL 

(Sac.  1,96a) 

(Supreme  C^nrt  of  California.    March  5,  1912. 

On  Rehearing,  April  4.  1912.) 

1.  CzBTiOBABi  (I  28*)— Jttbisdictioh  or  Su- 
PKBiOB  CouBT— Excess  or  Jubisdiction. 

Where  a  justice's  court  bad  juriadiction  of 
an  action  on  a  bond,  given  to  secure  coats  in 
a  former  action,  the  taking  of  jurisdiction  on 
an  appeal  to  the  superior  court  therefrom  was 
proper;  and  the  fact  that  an  appeal  was  pend- 
mg  from  the  judgment  in  the  action  in  which 
costs  were  adjudged,  and  that  it  operated  as  a 
stay  of  proceedings,  were  matters  of  affirma- 
tire  defense,  and,  though  uncontroverted,  and 
the  court  erroneously  determined  that  the 
judgment  given  on  the  bond  was  proper,  its 
act  was  only  an  erroneous  exercise  of  juris- 
diction, and  could  not  be  annulled  by  a  writ  of 
certiorari  for  excess  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  i|  33,  41;    Dec  Dig.  |  28.»] 

2.  Afpeai.  and  Ebbob   ((  65*)  —  Decisions 
Reviewable— Amount  in  Contbovebst. 

The  judgment  of  a  superior  court  on  ap- 
peal from  a  justice's  court  in  cases  where  the 
amount  claimed  is  less  than  |300  is  final  and 
conclusive,  where  no  excess  of  jurisdiction  ap- 
pears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  315-328 ;  Dec.  Dig.  {  65.*1 

Beatty,  C.  J.,  dissenting  on  rehearing. 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County;  J.  A.  Plummer,  Judge. 

Certiorari  by  A.  T.  Karry  and  others 
against  the  Superior  Court  of  San  Joaquin 
County  and  J.  A.  Plummer,  judge  thereof. 
From  a  judgment  against  the  petitioners, 
they  appeal.    Affirmed. 

R.  W.  Dodge,  for  appellants.  Webster, 
Webster  ft  Blewett,  for  respondents. 

4N6ELL0TTI.  J.  This  is  a  proceeding 
In  certiorari,  originally  commenced  in  the 
District  Court  of  Appeal  for  the  Third  Dis- 
trict, and  transferred  to  this  court  after  de- 
cision by  tbat  court 

Tbe  purpose  of  the  proceeding,  as  stated 
In  the  prayer  of  the  petition  for  certiorari, 
was  to  annul  a  Judgment  of  tbe  superior 
court  of  San  Joaquin  county,  given  and 
made  in  a  certain  action  pending  therein  on 
an  api>eal  from  a  justice's  court  of  one  of 
tbe  townships  of  said  county,  In  which  ac- 
tion one  Fanny  Fleg  was  the  plaintifT,  and 
tbe  i)et!tloners  herein  were  the  defendants. 
The  action  was  one  within  the  jurisdiction 
of  the  Justice's  court,  being  for  the  sum  of 
$295.76  for  and  on  account  of  costs  incurred 
by  Fanny  Fleg  in  a  certain  action  thereto- 
fore begun  and  prosecuted  by  petitioner  GJu- 
lich  against  her  in  the  superior  court  of 
said  county,  and  damages  by  reason  of  an 
attachment  levied  on  her  property  in  said 
action,  and  being  on  the  bond  or  nndertak. 
ing  given  for  such  costs  and  damages  In 
said  action  by  said  petitioner  and  his  copeti- 
tloners,  the  sureties  on  such  bond.    The  jus* 


tlces'  courts  Iiave  jurisdiction  "In  actionit 
upon  bonds  or  undertakings  conditioned  for 
the  payment  of  money,  if  the  sum  claimed 
does  not  amount  to  three  hundred  dollars, 
though  the  penalty  may  exceed  that  sum." 
Code  Civ.  Proc.  {  112,  subd.  5.  It  Is  not  ques- 
tioned that  the  justice's  court  acquired  Ju- 
risdiction of  the  persons  of  the  defendants 
In  such  action;  that  they  appeared  therein 
and  presented  their  defense  to  the  action; 
that  the  Justice's  court  gave  Its  Judgment  In 
favor  of  Fanny  Fieg,  the  plaintiff  therein; 
that  the  petitioner  herein,  defendants  there- 
in, regularly  appealed  from  such  judgment  to 
the  superior  court  of  San  Joaquin  county; 
tbat  the  action  was  regularly  tried  in  said 
superior  court  on  such  appeal;  and  that  said 
superior  court  gave  judgment  on  the  merits 
In  favor  of  said  Fanny  Fleg  and  against 
these  petitioners  for  the  sum  of  $145.71. 

The  claim  that  this  judgment  was  In  ea- 
oes*  of  the  furUdMion  of  the  superior  eouri, 
tor,  of  course,  It  is  not  claimed  that  certio- 
rari will  He,  unless  such  Jurisdiction  has 
been  exceeded,  Is  based  solely'  on  the  fol- 
lowing facts,  which  are  alleged  to  exist,  and 
which,  for  all  the  purposes  of  this  proceed- 
ing, may  be  conceded  to  exist:  The  Judgment 
of  the  superior  court  In  the  former  action 
of  OJurlch  V.  Fleg  was  against  the  plaintiff 
and  In  favor  of  said  Fleg  for  her  costs,  tax- 
ed at  $145.71.  This  $145.71  was  the  money 
said  Fleg  was  suing  to  recover  in  her  Jus- 
tice's court  action  against  petitioners.  Prior 
to  the  commencement  of  the  justice's  court 
action,  Gjurlch  had  regularly  appealed  from 
such  Judgment  to  this  court,  and  such  ap- 
peal Is  still  pending  and  undetermined.  It 
may  be  conceded  here,  as  held  by  the  Dis- 
trict Court  of  Appeal,  that  the  effect  of  this 
appeal  was  to  stay  "all  further  proceedings 
In  the  court  below  upon  the  Judgment  or  or- 
der appealed  from,  or  upon  the  matters  em- 
braced therein."  Section  946,  Code  Civ. 
Proc.  The  point  of  respondents  In  this  con- 
nection, one  apparently  held  good  by  the 
learned  trial  Judge  of  the  superior  court  In 
giving  judgment  In  the  subsequent  justice's 
court  action.  Is  that,  as  there  was  no  bond 
given  by  Gjurlch  on  his  appeal  to  stay  the 
enforcement  of  the  Judgment  for  costs,  no 
stay  was  effected  by  the  appeal.  Section 
042,  Code  Civ.  Proc.  We  do  not  deem  it  im- 
portant to  consider  this  question  here,  and 
assume  that  the  effect  of  the  appeal  was  as 
stated  In  the  above  quotation  from  section 
946,  Code  of  Civil  Procedure.  There  are  oth- 
er facts  that  are,  perhaps,  material  on  the 
question  of  said  Fleg's  present  right  to  dam- 
ages by  reason  of  the  attachment;  but  they 
present  no  legal  question,  material  here,  dif- 
fering from  the  question  presented  relative 
to  the  coat*,  and,  as  the  Judgment  complain- 
ed of  here  awarded  her  nothing  on  account 
of  such  damages.  It  is  unnecessary  to  set 
forth  such  facts. 

[1]  It  is  very  clear  that  the  facts  recited 
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show  no  excess  of  Jurisdiction  on  the  part  of 
the  superior  court  In  Its  disposition  of  the 
justice's  court  action  appealed  by  petitioners 
to  it.  Granting  everytiilng  claimed  as  to 
the  facts,  nothing  more  than  error  In  the  ex- 
ercise of  its  jurisdiction  Is  shown.  The  Jus- 
tice's court,  as  we  have  seen,  lias  Jurisdic- 
tion of  this  class  of  actions,  where  the 
amount  claimed  is  less  than  $300.  The  ap- 
peal from  the  Judgment  therein  given 
brought  the  case  within  the  Jurisdiction  of 
the  superior  court.  It  is  not  claimed  that 
the  facts  alleged  in  the  complaint  were  not 
sufficient  to  state  a  cause  of  action,  though 
even  this  Is  not  essential  to  Jurisdiction. 
The  matters  alleged  by  petitioners  were  all 
matters  of  defense,  to  be  set  forth  by  them 
in  that  action,  and  to  be  passed  upon  by  the 
trial  court,  as  they  were.  No  material  dif- 
ference is  perceived  between  such  defenses 
In  an  action  for  the  recovery  of  money  and 
any  other  defenses  that  might  be  made, 
such,  for  Instance,  as  a  defense  that  the  al- 
leged bond  had  not  been  executed,  or  that 
plaintiff  was  estopped  by  a  former  Judg- 
ment In  the  same  matter.  It  was  for  the 
superior  court,  in  the  exercise  of  Its  Juris- 
diction, to  determine  the  effect  of  the  mat- 
ters alleged  in  defense,  and  to  give  Judg- 
ment according  to  its  determination.  Aify 
error  that  It  may  have  committed  in  the  way 
of  mistaking  the  facts,  or  the  legal  effect  of 
admitted  facts,  with  the  result  that  Its  Judg- 
ment awarded  to  the  plaintiff  money  which 
she  should  not  have  recovered,  was  simply 
error  in  the  exercise  of  its  Jurisdiction.  As 
has  often  been  said,  a  court  has  jurisdiction 
to  decide  wrongly  as  well  as  correctly;  and 
the  only  remedy  of  a  party  aggrieved  by  a 
merely  erroneous  decision  Is  such  as  may  be 
afforded  by  our  statutory  provisions  relat- 
ing to  motions  for  a  new  trial  and  appeals. 
If  no  such  remedy  be  given,  the  action  of 
the  trial  court,  within  its  jurisdiction,  is 
conclusive.  The  fact  that  there  was  no  con- 
flict in  the  evidence  adduced  on  the  trial  can 
make  no  difference.  It  has  never  been  held, 
and,  of  course,  never  can  be  held  if  elemen- 
tai'y  principles  relative  to  Jurisdiction  arc 
kept  in  mind,  that  a  judgment  on  the  merits 
totally  at  variance  with  the  admitted  facts  is, 
for  that  reason  alone.  In  excess  of  the  Juris- 
diction of  the  court  giving  it.  Such  a  Judg- 
ment is  simply  erroneous.  The  syllabus  to 
Monreal  v.  Bush,  46'  Cal.  79,  which  correct- 
ly states  the  matters  decided,  illustrates  the 
principle  applicable  here.  It  is  as  follows: 
"The  rendition  of  the  Judgment  for  a  de- 
mand whl(;h  was  not  due  when  the  ac- 
tion was  commenced  Is  not  an  excess  of  Ju- 
risdiction, but  error  in  the  exercise  of  Ju- 
risdiction." The  application  there  was  for 
a  writ  of  certiorari  to  annul  a  Judgment  of 
the  county  court  on  appeal  from  a  justice's 
court  Judgment,  and  the  writ  was  denied 
on  the  ground  stated  in  the  syllabus.  We 
deem  it  entirely  unnecessary  to  cite  other 
authorities  in  support  of  what  we  have  said. 


Decisions  to  the  effect  that  mandamus  will 
lie  to  compel  a  court  having  Jnrlsdictlon  of 
an  appeal  to  proceed  with  the  hearing  there- 
of, where  the  admitted  facts  show  such  Ju- 
risdiction, notwithstanding  that  such   court 
has  held  '.  hat  such  admitted  facts  do  not  give 
Jurisdiction,  or  that  certiorari  will  lie  to  an- 
vuul  an  order  dismissing  an  appeal  under  such 
circumstances,  or  that  prohibition  will  lie  to 
prevent  a  court  proceeding  with  the  hearing 
of  an  appeal,  where  the  admitted  facts  show 
that  it  has  no  Jurisdiction,  notwithstanding 
its  own  decision  to  the  contrary,  are  not  in 
point  at  all.     Such  decisions  simply  mean 
that  a  court  cannot  give  Itself  Jurlsdictloa  or 
divest  itself  of  Jurisdiction  by  an  erroneons 
declEtlon  as  to  the  legal  effect  of  admitted 
facts.    And,  of  course,  decisions  staying  the 
hand  of  the  court  that  has  given  a  Judgment 
or  order,  where  an  appeal  has  been  taken 
that  stays  the  operation  of  such  Judgment  or 
order  from  proceeding  with  the  enforcement 
thereof,  are  not  in  point.    We  have  no  such 
case   here.     The   apparent   mistake    of  the 
learned  District  Court  of  Appeal  in  this  mat- 
ter was  in  considering  the  two  actions  as  be- 
ing connected  in  such  a  way  as  to  make  the 
Justice  court  action  in  legal  effect  a  proceed- 
ing to  enforce  the  former  Judgment  in  the 
same  manner  and  to  the  same  extent  that  a 
motion  in  the  superior  court  in  the  former 
case  for  the  Issuance  of  an  execution  would 
have  been  such  a  proceeding.    So  far  as  any 
question  of  Jurisdiction  is  concerned,  the  two 
cases  were  entirely  separate  and  distinct 
The  proceedings  in  the  first  case  were  avail- 
able to  petitioners  as  matters  of  defense  in 
the  second  case,  to  be  given  such  weight 
therein  as  the  trial  court  deemed  them  enti- 
tled to  under  the  law.    But  they  could  not 
operate  to  divest  that  court  of  the  Jurisdic- 
tion that  it  had  over  the  subject-matter  of 
the  action  and  the  persons  of  the  defendants. 
We  have  here  no  different  case  In  principle 
from  the  one  we  would  have  if  the  action 
had  been  one  on  a  promissory  note  for  SlOO, 
appealed  to  the  superior  court,  and  not  only 
the  answer  and  the  uncontradicted  evidence, 
but  also  the  findings,  showed  that  the  note 
had  been  fully  paid,  and  nevertheless  the  su- 
perior court  had  given  Judgment  in  favor  of 
the  plaintiff  for  the  full  amount  of  the  note. 
Such  a  judgment  would,  of  course,  be  erro- 
neous; but  there  would  have  been  no  excess 
of  Jurisdiction,  and  the  aggrieved  party  would 
have  been  without  any  remedy  by  way  of 
certiorari.    A  Judgment  that  fails  to  accord 
to  a  party  his  legal  rights  is,  of  course,  al- 
ways to  be  regretted.    But  there  must  be  a 
point  In  every  proceeding  beyond  which  tlje 
law  will  not  permit  further  controversy  as  to 
the  merits  of  the  case. 

[2]  In  actions  of  the  character  of  the  one 
under  consideration,  where  the  amount  claim- 
ed is  less  than  $300,  the  final  appellate  Ju- 
risdiction is  In  the  superior  court.  Even  if 
the  Judgment  of  that  court  on  the  merits 
was  clearly  erroneous  in  this  case,  a  quea- 
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tlon  we  do  not  dedde.  It  Is  final  and  conclu- 
sive; no  excess  of  Jurisdiction  being  made  to 
appear. 

The  judgment  of  the  superior  court  Is  af- 
firmed. 

We  concur:    SHAW,  J.;  HENSHAW,  J.; 
(LOBIGAN,  J.;  MELVIN,  J. 

On,  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause  and  from 
the  doctrine  of  the  decision.  The  point  de- 
cided Is  that  the  action  was  one  within  the 
Jurisdiction  of  the  justice's  court,  and  there- 
fore, of  course,  within  the  final  appellate  ju- 
risdiction of  the  sui)erlor  court,  and  the 
Judgment,  though  erroneous  and  subverslTe 
of  the  rights  of  the  petitioner,  secured  to 
blm  by  his  appeal  to  this  court,  entirely  Ir- 
remediable. It  is,  in  short,  a  confession  of 
impotence  on  the  part  of  this  court  to  secure 
to  an  appealing  litigant  the  fruits  of  a  sue- 
cesstpl  appeal.  The  argument  In  support  of 
this  conclusion  seems  to  be  that,  no  matter 
bow  clearly  and  conclusively  it  may  be  made 
to  appear,  as  matter  of  fact,  and  by  way  o1 
defense,  that  the  action  commenced  in  a  jus- 
tice's court  win,  if  it  prevails,  defeat  the 
rights  of  the  defendant  involved  in  his  pend- 
ing appeal  to  the  Supreme  Court  from  the 
Judgment  of  the  superior  court,  the  Justice  of 
the  peace  nevertheless  has  jurisdiction  to 
render  -  such  a  judgment,  and  the  superior 
court  to  affirm  it,  and  thus  accomplish  indi- 
rectly what  the  superior  court  could  not  do 
by  a  direct  proceeding  (as  by  the  issuance  of 
execution)  after  the  filing  of  a  sufficient  un- 
dertaking to  stay  proceedings.  For  here  the 
opinion  of  the  court  concedes — and  the  fact 
is — ^that  in  the  case  of  Gjurlch  v.  Bleg  a  suf- 
ficient undertaking  to  stay  proceedings,  pend- 


ing the  appeal,  had  been  filed  before  the  ac- 
tion against  the  petitioners  (Ojurich's  sure- 
ties) had  been  commenced. 

The  instance  with  which  this  case  Is  com- 
pared by  way  of  support  of  the  argument  is 
the  disregard  of  a  plea  of  another  action 
pending  in  another  court.  But  this  is  a  plea 
which  may  be  disregarded  without  an  excess 
of  Jurisdiction,  where  the  other  action  is  not 
pending  in  a  superior  court  of  exclusive  Ju- 
risdiction. When  a  cause  is  on  appeal  to  this 
court,  even  the  superior  court  is  without  ju- 
risdiction to  decide  any  question  directly  or 
indirectly  Involved  In  the  appeal;  and  if 
there  is  a  stay  of  proceedings  it  can  enforce 
no  part  of  its  judgment  Can  a  justice  of  the 
peace  do  what  the  superior  court  cannot  do, 
and  his  action  be  made  final  and  conclusive 
by  the  indorsement  of  the  superior  court? 
If  it  can.  It  is  a  result  not  contemplated  by 
the  framers  of  our  Constitution,  when  they 
expressly  provided  that  the  powers  of  Jus- 
tices of  the  peace  should  "not  in  any  case 
trench  upon  the  jurisdiction  of  the  several 
courts  of  record  except  that  said  justices 
shall  have  concurrent  Jurisdiction  with  the 
superior  courts  in"  certain  cases  of  forcible 
entry  and  detainer,  and  to  enforce  certain 
Hens  on  personal  property.  Constitution,  art. 
6,  {  11.  The  Supreme  Court  Is  a  court  of 
record;  by  reason  of  Gjurlch's  appeal,  it  ac- 
quired exclusive  jurisdiction  of  every  ques- 
tion in  that  case,  including  the  right  of  the 
defendant  to  enforce  the  judgment  for  costs. 
But  it  seems  that  a  justice  of  the  peace  can 
forestall  our  Judgment  upon  that  question; 
and  that  his  Judgment,  affirmed  by  the  su- 
perior court,  though  confessedly  erroneous. 
is  remediless,  because  It  is  no  excess  of  ju- 
risdiction for  a  Justice  of  the  peace  to  en- 
force a  part  of  a  judgment,  less  in  amount 
than  1300,  while  tbe  validity  of  that  judg- 
ment is  a  question  pending  in  this  court.  I 
prefer,  however,  the  opposite  conclusion  of 
the  District  Court  of  Ai^al. 
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WALL  et  al.  t.  BROWN  et  aL    (S.  F.  5,595.) 

(Supreme  Court  of  California.     March  8, 

1912.     Rehearing   Denied   AprU  6, 

1912.) 

1.  Homestead    (|   151*)— Death   of   Wife- 
Conveyance  TO  Wife— Effect. 

Code  Civ.  Proc.  §  1474,  provides  that  if 
the  homestead  selected  by  the  husband  and 
wife,  or  either  of  them,  during  their  coverture, 
and  recorded  while  both  were  living,  was  se- 
lected from  the  community  property,  or  from 
the  separate  property  of  the  persons  selecting 
the  same,  it  vests  on  the  death  of  the  husband 
or  wife  absolutely  in  the  survivor,  but,  if  it 
was  selected  from  the  separate  property  of 
either  spouse  without  his  consent,  it  vests  on 
the  death  of  the  one  from  whose  property  it 
was  selected  in  his  heirs.  Held,  that  a  deed 
from  a  husband  to  his  wife,  conveying  a  half 
interest  in  property  acquired  by  him  as  com- 
munity property,  upon  which  the  wife  had 
theretofore  filvd  a  homestead  declaration,  did 
not  defeat  the  husband's  right  to  the  whole  of 
the  homestead  after  his  wife's  death,  so  that 
her  heirs  wonid  not  take  the  interest  conveyed 
to  her  by  him. 

[Ed.  Note. — For  other  cases,  see  Homestead 
Cent.  Dig.  |§  286-292;    Dec.  Dig.  §  151.*] 

2.  Husband  and  Wife  (|  266*)— Communitt 
Pbopebty. 

-  A  conveyance  by  a  husband  to  his  wife 
of  a  half  interest  in  community  property  ac- 
quired by  him  vested  such  interest  in  her  as 
separate  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §|  925-928;  Dec.  Dig. 
S  266.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
George  A.  Sturtevant,  Judge. 

Action  by  Michael  Wall  and  others  against 
Thomas  Brown,  individually  and  as  admin- 
istrator of  Alice  Brown.  From  a  Judgment 
for  defendants,  I  plaintiffs  appeal.     Affirmed. 

Stafford  &  Stafford  and  H.  I.  Stafford,  for 
appellants.  R.  W.  Gillogley  and  Kierce  & 
OiUogley,  for  respondents. 

LORI6AN,  J.  This  is  an  action  brought 
by  the  plaintiffs  as  belrs  at  law  of  Alice 
Brown,  deceased,  to  quiet  title  to  an  undivid- 
ed one-fourth  Interest  In  a  certain  lot  of 
land  In  the  city  and  county  of  San  Fran- 
cisco, to  which.  In  his  answer,  the  defendant 
Brown  asserted  sole  ownership. 

The  case  was  tried  on  stipulated  facts. 
Thomas  Brown,  the  defendant,  and  Alice 
Brown,  deceased,  were  husband  and  wife, 
and  on  May  26,  1876,  said  Thomas  Brown 
acquired  title  to  the  lot  In  question  as 
community  property.  On  June  26,  1885,  said 
Alice  Brown  filed  a  valid  declaration  of 
homestead  on  this  property,  which  was  never 
abandoned.  On  October  24,  1901,  Thomas 
Brown  made  a  deed  of  gift  to  his  said  wife 
conveying  to  her  an  undivided  one-half  in- 
terest In  and  to  said  lot,  which  deed  was 
duly  recorded,  and  said  Alice  Brown  con- 
tinued to  own  said  undivided  Interest '  up 
to  the  time  of  her  death.  She  died  Intestate 
on  October  24,  1902,  leaving  as  her  heirs  at 


law  her  husband  and  the  plaintiffs,  her 
brothers  and  sister.  Thomas  Brown  was 
appointed  administrator  of  her  estate,  and 
on  a  petition  filed  by  him  setting  forth  the 
fact  that  the  declaration  of  homestead  was 
filed  on  the  property  by  Alice  Brown  in  her 
lifetime  the  court,  on  April  9,  1903,  made  a 
decree  In  the  matter  of  her  estate  setting 
aside  the  property  to  him  as  a  homestead. 
Subseque'ntly  the  estate  of. Alice  Brown  was 
settled  and  closed,  but  no  distribution  was 
made  of  the  undivided  interest  tn  the  lot 
acquired  by  her  under  the  deed  from  Thom- 
as Brown.  This  property  was  not  referred 
to  either  specifically  or  generally  in  the  de- 
cree. 

Upon  these  stipulated  facts  the  court  held 
as  a  conclusion  of  law  that  upon  the  death 
of  Alice  Brown  the  title  to  the  entire  lot  In 
controversy  vested  absolutely  In  her  surviv- 
ing husband,  and  entered  a  decree  according- 
ly, from  which  these  plaintiffs  appeal. 

[1]  The  real  question  presented  here  Is, 
Did  the  deed  from  Thomas  Brown  to  his 
wife  of  an  undivided  one-half  Interest  In  the 
community  property,  theretofore  Impressed 
with  the  homestead,  defeat  his  right  to  ftave 
the  whole  property  on  the  death  of  his  wife 
descend  absolutely  to  blm,  or  did  her  taeirs 
take  the  interest  conveyed  by  him  to  bis 
wife,  subject  to  the  right  of  the  court  to  set 
It  apart  to  the  husband  as  a  portion  of  the 
homestead  premises  for  a  limited  time?  Sec- 
tion 1474  of  the  Code  of  Civil  Procedure  pro- 
vides that:  "If  the  homestead  selected  by 
the  husband  and  wife,  or  either  of  them, 
during  their  coverture,  and  recorded  while 
both  were  living,  was  selected  from  the 
community  property,  or  from  the  separate 
property  of  the  person  selecting  or  Joining 
In  the  selection  of  the  same.  It  vests,  on  the 
'death  of  the  husband  or  wife,  absolutely  la 
the  survivor.  If  the  homestead  was  select- 
ed from  the  separate  property  of  either  the 
husband  or  the  wife,  without  his  or  her  con- 
sent, It  vests,  on  the  death  of  the  person 
from  whose  property  It  was  selected.  In  his 
or  her  heirs,  subject  to  the  power  of  the 
superior  court  to  assign  It  for  a  limited 
period  to  the  family  of  the  decedent."  Sec- 
tion 1265  of  the  Civil  Code  Is  practically  the 
same  as  far  as  it  affects  the  present  ques- 
tion. It  will  be  observed  from  a  reading  of 
the  sections  referred  to,  and  this  Is  to  be 
home  In  mind  in  considering  the  question 
here  involved,  that  the  right  to  have  prop- 
erty upon  which  a  homestead  has  been  im- 
pressed vest  absolutely  In  the  surviving 
spouse  Is  made  to  depend  upon  the  charac- 
ter of  the  property  at  the  time  the  home- 
stead upon  it  Is  selected.  If  the  homestead 
"was  selected  from  the  community  proper- 
ty or  from  the  separate  property  of  the  per- 
son selecting  or  Joining  In  the  selection  of 
the  same,"  It  vests' absolutely  In  the  surviv- 
or.    It   vests    otherwise,   if   selected   under 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  ladeze* 
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certain  conditions,  from  the  separate  prop- 
erty of  either  spouse.  The  homestead  here 
under  consideration  was  selected  by  the  wife 
from  the  community  property,  and  hence  un- 
der the  code  provision  absolute  ownership 
in  the  whole  property  Impressed  with  the 
homestead  became  vested  in  Thomas  Brown 
<m  the  death  of  his  wife  as  survivor,  unless, 
as  contended  by  appellants,  that  right  of 
sarvlTorshlp  was  destroyed  as  to  an  undivid- 
ed one-half  interest  tn  the  homestead  prop- 
erty by  the  conveyance  thereof  from  him  to 
Ills  wife  after  the  homestead  was  selected. 
The  position  of  appellants  is  that  the  deed 
from  Brown  to  his  wife  destroyed  the  char- 
acter of  the  property  as  community  prop- 
erty, and,  so  far  as  tiie  interest  conveyed  to 
her  is  concerned,  she  held  that  interest 
tfiereafter  as  her  separate  property. 

[2]  There  can  be  no  question  under  the  de- 
cisions of  this  state,  but  that  the  effect  of 
the  deed  to  her  by  her  husband  was  to  vest 
in  her  the  interest  conveyed  as  her  sepa- 
rate property.  But  it  does  not  follow  be- 
cause  a  conveyance  Is  made  by  the  husband 
to  the  wife  of  an  Interest  in  the  community 
property  Impressed  with  a  homestead  that 
the  homestead  is  impaired  or  the  right  of 
survivorship  created  thereby  is  to  the  ex- 
tent of  the  property  conveyed  destroyed. 
The  homestead  is  something  distinct  from 
the  legal  title.  It  qualifies  and  limits  the 
right  of  the  owner  of  the  title  for  the  bene- 
fit and  protection  of  both  spouses  while  liv- 
ing, and  to  insure  future  protection  to  the 
survivor.  A  conveyance  of  the  community 
property  to  the  wife  does  not  affect  any  of 
the  characteristics  incident  to  the  homestead 
itself.  It  affects  only  the  title  to  the  prop- 
erty which  has  been  so  impressed.  What 
was  community  property  when  the  declara- 
tion was  filed  becomes  by  the  conveyance  her 
separate  property,  but,  though  the  character 
of  tbe  title  is*  changed,  this  does  not  affect 
the  homestead,  but  the  title  Is  taken  subject 
to  it. 

It  Is  contended,  however,  by  appellants 
that  after  the  deed  to  the  wife,  the  home- 
stead which  she  had  theretofore  impressed 
on  the  whole  property  while  it  was  com- 
munity property  is,  as  to  the  Interest  con- 
veyed to  her,  to  be  deemed  and  treated  as 
if  selected  from  her  separate  property  with- 
oat  her  consent,  and  as  vesting  In  her  heirs 
under  the  provisions  of  section  1474  on  her 
death.  In  support  of  this  contention  reliance 
is  placed  on  the  cases  of  Burkett  v.  Burkett, 
78  CaL  310,  20  Pac.  715,  3  L.  B.  A.  781,  12 
Am.  St.  Bep.  58,  and  In  re  'Lamb,  95  Cal. 
397,  30  Pac.  568.  But  in  the  former  case  the 
court  was  not  considering  a  homestead  se- 
lected from  community  property,  or  the  ef- 
fect on  tlie  right  of  survivorship  of  a  convey- 
ance by  the  husband  subsequently  made  to 
tbe  wife  of  such  property.  The  parties  in  the 
Burkett  Case  had  been  husband  and  wife. 
Daring  coverture  the  husband  bad  declared 
a  homestead  on  his  separate  property,  and 


thereafter  conveyed  It  to  his  wife.  Subse- 
quently his  wife  obtained  a  decree  of  di- 
vorce, but  there  was  no  adjudication  as  to 
property  rights.  Plaintiff,  after  the  divorce- 
decree  had  been  entered,  brought  an  action 
against  his  wife  to  quiet  title  to  the  proper- 
ty covered  by  tbe  homestead.  The  trial  court 
made  a  decree  in  favor  of  plaintiff,  holding 
that  the  deed  to  his  wife  of  the  homestead 
property  was  void.  On  appeal  here  it  was 
held  that  the  deed  to  the  wife  was  valid,  and 
conveyed  the  property  to  her  subject  to  the 
homestead.  But  the  question  which  the 
court  was  considering  there  was  as  to  thie 
disposition  to  be  made  of  homestead  proper- 
ty upon  a  decree  of  divorce,  under  subdlvf- 
sion  4,  i  146,  of  the  Civil  Code,,  which  pro- 
vides that:  "If  a  homestead  has  been  select- 
ed from  the  separate  property  of  either,  it 
shall  be  assigned  to  the  former  owner  of  said 
property,  subject  to  the  power  of  the  court 
to  assign  it  for  a  limited  period  to  the  in- 
nocent party." 

No  question  was  involved  as  to  what  was 
the  effect  of  tbe  conveyance  of  tbe  husband 
to  the  wife  on  the  homestead  previously  de- 
clared. The  section  referred  to  had  refer- 
ence only  to  the  disposition  upon  a  divorce 
of  separate  property  upon  which  a-  home- 
stead was  impressed.  Under  that  section,  ft  ' 
Is  immaterial  who  of  the  spouses  makes  the 
declaration,  and  the  right  on  a  divorce  to 
have  the  property  assigned  freed  from  the 
homestead,  or  subject  to  be  set  apart  to  the 
innocent  spouse  for  a  limited  period,  does 
not  In  the  least  depend  upon  who  made  the 
declaration  or  who  owned  the  separate  prop- 
erty when  the  homestead  declaration  was 
made,  but  upon  the  question  as  to  who  was 
the  owner  of  the  property  when  the  divorce 
proceedings  were  instituted  or  the  divorce 
decree  rendered.  In  disposing  of  separate 
property^  in  a  divorce  decree,  even  though  it 
has  been  Impressed  with  the  homestead  char- 
acter the  subdivision  of  the  section  referred 
to  requires  it  to  be  assigned  to  the  "former 
owner  of  such  property,"  and  the  former 
owner  under  the  section  is  the  spouse  in 
whom  the  title  is  vested  as  separate  proper- 
ty, when  the  divorce  proceedings  are  inaug- 
urated, not  the  one  in  whom  the  title  as 
separate  property  was  vested  at  the  time  the 
homestead  was  selected.  This  is  the  extent 
of  the  ruling  of  this  court  in  the  Burkett 
Case,  for  it  is  said  in  the  opinion  (78  Cal. 
316,  20  Pac.  718,  3  L.  R.  A.  781,  12  Am. 
St  Rep.  68):  "We  pass  to  the  question  as  to 
tbe  effect  of  the  divorce  upon  tbe  title.  At 
the  time  the  divorce  proceeding  was  institut- 
ed and  the  decree  rendered  therein,  the  prop- 
erty was  a  homestead  upon  the  separate  prop- 
erty of  the  wife  by  virtue  of  the  declaration 
by  tbe  husband  and  his  subsequent  convey- 
ance to  her.  •  •  •  The  husband  having 
conveyed  the  property  to  the  wife  by  a  valid 
deed  prior  to  the  commencement  of  the  di- 
vorce suit,  she  must  be  regarded  as  the  'for- 
mer owner'  under  this  section,  and  entitled 
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to  the  property  subject  only  to  the  power  of 
the  court  to  set  aside  the  same  to  her  hus- 
band for  a  limited  time  If  he  appeared  to  be 
the  Innocent  party." 

A  careful  consideration  of  the  abore  case 
relied  on  by  appellants  shows  that  the  con- 
struction of  the  section  as  to  the  disposition 
of  separate  property  in  an  action  of  divorce 
was  the  soie  point  Involved,  and  has  no 
bearing  on  the  position  taken  here  by  appel- 
lant that  the  efFect  of  the  deed  from  Brown 
to  his  wife  was  to  destroy  the  right  of  sur- 
vivorship created  by  the  filing  of  a  declara- 
tion by  her  when  the  property,  was  communi- 
ty property.  The  court  in  that  case  was  not 
considering  a  homestead  selected  from  com- 
munity prqperty,  or  whether  the  right  of  sur- 
vivorship therein  was  affected  by  a  subse- 
quent conveyance  by  the  husband  to  the  wife. 
Nor  is  the  case  of  In  re  Lamb,  supra,  in 
IK>int  In  that  case  the  wife  had  filed  a 
homestead  declaration  on  160  acres  of  land 
which  was  the  separate  property  of  her  hus- 
band. He  subsequently  conveyed  50  acres 
of  the  tract  to  his  wife,  thereby  constituting 
that  portion  her  separate  property.  The  wife 
died  and  the  superior  court  in  the  matter  of 
her  estate  set  apart  the  whole  160  acres,  in- 
cluding the  portion  deeded  to  the  wife,  abso- 
lutely to  the  husband  as  a  homestead.  Her 
heirs  appealed  from  the  order  as  far  as  it 
affected  the  60  acres,  and  this  court  held 
that  the  superior  court  erred  in  setting  apart 
absolutely  to  the  husband  this  50  acres  con- 
veyed to  his  wife  in  her  lifetime  and  which 
constituted  her  separate  property.  After 
quoting  section  1474  of  the  Code  of  Civil  Pro- 
cedure, the  court  said:  "It  will  be  observed 
that,  in  order  to  brlug  a  homestead  within 
the  provisions  of  this  section  so  that  upon 
the  death  of  one  spouse  'it  vests  absolutely 
in  the  survivor,'  it  must  be  made  to  appear 
that  It  was  selected  from  the  community 
property  in  the  first  Instance  'or  from  the 
separate  property  of  the  person  selecting  or 
Joining  in  the  selection  of  the  same.'  •  •  • 
The  land  in  controversy  was  not  community 
property  at  the  date  when  the  deceased  made 
and  recorded  her  declaration  claiming  the 
same  as  a  homestead  but  it  was  the  separate 
property  of  the  petitioner.  •  ♦  •  It  only 
remains  to  consider  the  nature  of  the  home- 
stead BO  far  as  it  affects  the  fifty  acres  of 
which  deceased  was  the  owner.  Can  it  be 
said  in  view  of  the  facts  as  we  have  stated 
them  that  this  homestead  was  selected  by 
her  from  her  separate  property  within  the 
meaning  of  section  1474  of  the  Code  of  Civil 
Procedure?  It  is  clear  to  us  that  this  ques- 
tion must  be  answered  in  the  negative.  It  Is 
true  the  declaration  of  homestead  was  made 
and  recorded  by  her,  but  this  was  at  a  time 
when  all  of  the  land  In  controversy  was  the 
separate  property  of  her  husband,  the  peti- 
tioner, and  the  subsequent  acquisition  by  her 
of  the  title  to  fifty  acres  thereof  as  her  sep- 
arate property  did  not  have  the  effect  to 
change  the  prior  declaration  into  a  selection 


by  her  of  a  homestead  from  her  separate 
property.  When  the  statute  speaks  of  the 
selection  of  a  homestead  'from  the  seiKirate 
property  of  the  person  selecting  or  Joining  in 
the  selection  of  the  same,'  It  has  refer^ice 
to  the  status  of  the  property  as  separate 
property  at  the  time  when  the  selection  Is 
made;  for  only  in  such  case  can  there  be 
properly  Imputed  to  the  person  making  the 
selection  an  intention  to  dedicate  his  or  her 
property  for  homestead  purposes,  and  thus  to 
vest  tn  the  other  spouse  an  estate  therein, 
which,  upon  the  contingency  of  survivorsliip, 
will  ripen  into  an  absolute  title  to  the  land 
80  dedicated.  •  ♦  •  It  follows  from  these 
views  that  the  court  erred  in  setting  apart 
to  petitioner  absolutely,  and,  as  his  property, 
the  50  acres  which  be  conveyed  to  his  wife 
In  her  lifetime.  Such  property  is  to  be  treat- 
ed as  tf  the  homestead  thereon  had  been  se- 
lected without  her  consent,  and  as  vesting  tn 
her  heirs,  'subject  to  the  power  of  the  su- 
perior court  to  assign  it,  for  a  limited  period, 
to  the  family  of  the  deceased.' " 

But  it  Is  to  be  noted  that  in  this  lanab 
Case  the  court  was  considering  a  homestead 
originally  impressed  upon  the  separate  prop- 
erty of  the  husband  by  the  wife.  It  was  not 
dealing  with  a  homestead  selected  by  the 
wife  from  the  community  property  and  the 
effect  on  the  right  of  survivorship  in  the  hus- 
band of  a  subsequent  conveyance  to, the  wife 
of  such  property  as  her  separate  estate.  It 
was  dealing  with  a  homestead  selected  by  the 
wife  from  the  separate  property  of  the  hus- 
band, and  the  effect  on  survivorship  of  a  con- 
veyance of  such  property  subsequently  made 
by  him  to  his  wife,  and  applying  the  provi- 
sions of  section  1474  to  that  situation,  it  was 
held  that,  to  bring  a  homestead  selected  from 
separate  property  within  the  right  of  surviv- 
orship on  the  death  of  either  spouse,  it  must 
appear  that  the  selection  was  "from  the  sep- 
arate property  of  the  person  selected  or  Join- 
ing in  the  selection  of  the  some";  that  it  is 
the  status  of  the  property  as  separate  prop- 
erty at  the  time  when  the  selection  is  made 
and  by  whom  made  that  controls;  that  the 
selection  by  the  wife  of  a  homestead  from 
property  which,  when  the  selection  was 
made,  was  the  separate  property  of  her  hus- 
band, did  not  have  the  effect  as  to  the  50 
acres  which  was  subsequently  conveyed  to 
her  as  her  separate  property  of  changing  the 
prior  declaration  made  by  her  on  his  sep- 
arate property  Into  a  selection  by  her  of  a 
homestead  from  the  separate  property  so  ac- 
quired by  her;  that  such  property,  after  the 
conveyance  to  her,  is  to  be  treated  as  If  the 
homestead  upon  it  had  been  selected  with- 
out her  consent,  and,  under  section  1474, 
vested  in  her  heirs. 

But  not  only  do  the  Burkett  and  the  Lamb 
Cases,  for  the  reasons  we  have  pointed  out, 
furnish  no  support  to  the  claim  of  appellant, 
but  the  construction  given  to  section  1474  in 
the  Lamb  Case  supports  the  contrary  view, 
and   sustains    the  Judgment  of   the    lower 


Digitized  by 


Google 


Ner.) 


BHERWnr  T.  SHERWIN 


481 


conrt  The  concloslon  reached  In  the  latter 
case  was  based  npon  the  construction 'given 
by  the  court  to  section  1474,  to  the  effect 
that  It  Is  the  status  of  the  property  when 
the  homestead  Is  selected  which  determines 
whether  It  vests  absolutely  In  the  surviving 
spouse.  Snch  absolute  right  was  denied  the 
husband  In  that  case  as  to  the  portion  of 
the  homestead  property  conveyed  by  him  to 
his  wife  subsequent  to  the  filing  of  the  home- 
stead because  at  the  time  she  Impressed  the 
homestead  upon  the  property  It  was  the  sep- 
arate property  of  her  husband  and  not  hers, 
the  court  declaring  as  the  plain  language  of 
the  section  Itself  declares  that,  in  order  to 
vest  absolutely  In  the  surviving  spouse  the 
property  upon  which  a  homestead  has  been 
selected,  "it  must  be  made  to  appear  that 
it  was  selected  from  the  community  property 
In  the  first  Instance  or  from  the  separate 
pn^erty  of  the  person  selecting  or  joining  In 
the  selection  of  the  same."  In  the  present 
case  it  was  the  status  of  the  property  at  the 
time  the  homestead  was  declared  npon  It 
which  determined  whether  It  vested  abso- 
lutely In  the  surviving  spouse.  It  was  com- 
munity property  when  the  wife  selected  it  as 
a  homestead  and  under  the  sections  of  the 
Code,  that  being  Its  character  at  that  time, 
the  right  of  the  surviving  spouse  to  take  the 
property  absolutely  attached,  and  the  subse- 
quent mutation  of  title  to  the  homestead 
property  affected  by  a  subsequent  convey- 
ance of  a  portion  of  it  to  the  wife  as  her 
separate  property  did  not  affect  that  right. 
The  judgment  appealed  from  Is  affirmed. 

We  concur:  HIDNSHAW,  J.;  MBLVIN,  J. 


(a  N«T.  m) 

SHE&WIN  T.^SHERWIN.     (No.  1,832.) 
(Supreme  Conrt  of  Nevada.     April  4,  1912.) 

L  Pbocess     (I     109*) —Personal     Sebvick 

WiTpouT  States— Statutes. 

Under  Civ.  Prac  Act,  |  31  (Comp.  Laws, 
i  3126),  providing,  prior  to  the  amendment  of 
1909  (St.  1909,  c.  69),  that  when  service  by 
poblication  Is  ordered  personal  service  of  a 
copy  of  the  summons  and  complaint  out  of  the 
state  shall  be  equivalent  to  publication  and 
deposit  in  the  post  office,  such  a  personal 
service  _  is  equivalent  to  a  completed  service 
by  publication,  as  regards  the  time  for  answer, 

[Ed.    Note.— For   other    cases,    see    Process, 
Cent.  Dig.  f  136;    Dec  Dig.  (  109.*] 

2.  Pbockbs   (I  146*)— Sesvio*— Retubw. 

The  one  by  whom  summons  was  served 
was,  presumptively,  a  citizen  of  the  United 
States  over  21  years,  and  so  authorized  by 
CSV.  Prac  Act,  f  28  (Comp.  Laws,  i  3123), 
to  serve  it;  the  return  reciting  that  be  was  a 
constable  and  deputy  sheriff  of  a  county  of 
California. 

fEd.    Note.— For   other   cases,   see   Process, 
Cent  Dig.  H  194-199;    Dec  Dig.  |  145.»] 

8w  JUDOinCNT     (I     160*)- DEFATTtr— Showiwo 

MERrroBioTTs  Defense. 

The  affidavit  of  defendant's  counsel  to 
open  a  default  and  set  aside  the  judgment, 
that  be  is  familiar  with  the  defense  to  be  in- 


terposed In  this  action  and  believes  it  to  be 
good  and  meritorious,  is  an  Insnffident  show- 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ii  314-316:  Dec  Dig.  i  160.^] 

On  rehearing.  Order  on  former  hearing 
(111  Pac.  286)  reversed,  and  order  appealed 
from  affirmed. 

John  M.  Breeze  and  Thomas  E.  Flanagan, 
for  appellant  Key  Plttman  and  Stevens  & 
Van  Pelt,  for  respondent  Campbell,  Met- 
son  &  Brown,  and  Walter  Shelton,  amid 
curiae. 

PER  CURIAM.  A  rehearing  of  this  case 
was  granted  upon  petition  of  amicl  corlse 
upon  the  ground  that  the  question  involved 
was  of  public  Interest  and  affected,  or  might 
seriously  affect  other  cases  throughout  the 
state  that  had  gone  to  Judgment 

[1]  Upon  the  former  hearing  of  the  case, 
while  the  court  reached  an  agreement  as  to, 
the  disposition  of  the  appeal,  practically  no 
agreement  was  reached  as  to  the  law  gov- 
erning the  main  question  involved.  Sben 
win  y.  Sherwin,  111  Pac.  286.  The  court 
however,  was  agreed,  at  the  time  of  the  for- 
mer deisision  in  this  case,  that,  were  It  not 
for  the  decision  of  this  court  in  the  case  of 
Pratt  V.  Stone,  25  Nev.  365,  60  Pac.  514,  con- 
struing the  provisions  of  section  517  of  the 
practice  act  of  1869  (Comp  Laws,  {  3612), 
which  were,  so  far  as  the  point  here  in- 
volved Is  conceived,  identical  with  the  pro- 
visions of  section  31,  the  section  under  con- 
struction In  this  case,  that  the  construction 
placed  upon  the  section  by  the  trial  court 
would  have  been  approved.  The  two  sec- 
tions referred  to  related  to  the  manner  of 
the  service  of  summons  In  the  justice's  court 
and  the  district  court  respectively.  A  fur- 
ther consideration  of  the  question  convinces 
us  that  we  ought  not  to  apply  the  decision 
in  the  Pratt  Case,  supra,  to  the  case  at  bar, 
for  the  reason  we  think  the  court  reached 
an  erroneous  conclusion  in  that  case,  and 
that  such  erropeous  conclusion  ought  not  to 
be  extended  to  another  section  of  the  prac- 
tice act,  even  though  the  language  of  the  two 
sections  are  identical,  where  It  appears  that 
to  follow  the  Pratt  decision,  judgments  In 
other  cases  would  or  might  be  affected,  to 
the  great  Injury  of  innocent  parties.  We 
are  now  convinced  that  for  many  years  some 
of  the  district  courts  of  the  state  have  held 
to  the  view  that  personal  service  of  a  sum- 
mons upon  a  defendant  outside  of  the  state 
In  the  manner  set  forth  In  the  statute  was 
equivalent  to  publication  for  the  full  period 
of  six  weeks  and  amounted  to  completed 
service  by  publication;  that  the  time  for 
answer  was  40  days  from  such  service ;  and 
that  many  judgments  have  been  entered  in 
pursuance  of  this  theory  of  the  law,  which 
we  are  satisfied  upon  further  consideration 
Is  the  correct  construction,  notwithstanding 
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the  rule  aj^Iled  In  the  Pratt  Case  as  to  serv- 
ice of  Bunmions  Issued  from  a  justice's  court 

In  State  v.  Brown,  30  Ner.  495,  98  Pac. 
871,  we  refused  to  apply  to  procedure  in  Jus- 
tices' courts  a  rule  of  construction  that  had 
^become  the  settled  law  as  to  procedure  in 
district  courts,  because  of  the  harshness  of 
the  ruTe.  While  there  might  be  greater  rea- 
son for  not  applying  to  justice's  courts  a 
harsh  rule  which  had  become  the  settled  law 
by  repeated  decisions  so  far  as  district 
courts  were  concerned,  than  would  exist 
where  it  Is  sought  to  reverse  the  application 
.of  the  rule,  nevertheless,  in  this  case,  the 
proper  construction  of  the  section  of  the 
statute  in  question  has  always  been  a  mat- 
ter of  some  doubt  and  differences  of  opinion 
in  the  several  district  courts  of  the  state. 
This  divergence  of  view  led  to  an  amend- 
ment of  section  31  by  the  Legislature,  of 
1909,  specifically  declaring  that :  "When  pub- 
lication is  ordered,  personal  service,  »  *  • 
out  of  the  state,  shall  be  equivalent  to  com- 
pleted service  by  publication  and  deposit  in 
the  post  office,  and  the  person  so  served  shall 
have  forty  days  after  said  service  to  appear 
and  answer  or  demur."  Stats.  1909,  p.  76. 
This  amendment,  we  think,  only  made  clear- 
er what  was  intended  by  the  Legislature  of 
1869  in  the  original  enactment  of  the  sec- 
tion. As  an  entirely  new  civil  practice  act 
went  Into  effect  January  1,  1912,  and  as  the 
provisions  of  the  amendment  of  1909  are  em- 
bodied In  the  new  act  (Revised  Laws,  g  5027), 
the  construction  here  placed  on  section  31 
of  the  old  act  will  have  the  effect  of  remov- 
ing any  uncertainty  as  to  the  validity  of 
former  judgments  which  rest  upon  service  of 
summons  on  defendants  residing  without  the 
state,  where  the  procedure  was  in  accord- 
ance with  the  construction  of  section  31  here 
placed. 

[2]  As  to  the  question  that  there  Is  no 
valid  proof  of  service  of  summons  on  the 
defendant  for  the  reason  that  the  return 
fails  to  show  that  the  person  making  the 
service  was  At  the  time  over  21  years  of  age 
as  required  by  our  statute,  "a  further  ex- 
amination of  the  record  satisfies  us  that  this 
objection  is  also  without  merit.  Two  af- 
fidavits of  the  serving  party  are  attached  to 
the  summons,  one  following  the  Oallfornia 
form,  which  recites  that  the  party  serving 
was  "over  the  age  of  18  years"  instead  of 
setting  out  that  he  was  over  21  years  of  age, 
as  required  by  our  statute,  and  the  other 
aflldavit  recites  the  additional  fact  that  the 
serving  party  was  at  the  time  he  served  the 


summons  a  constable  and  deputy  sheriff  of 
the  county  of  Los  Angeles,  state  of  Califor- 
nia, the  county  and  state  in  which  the  serv- 
ice was  made.  Section  28  of  the  old  prac- 
tice act  (Compiled  Laws,  g  3123)  in  force  at 
the  time  the  summons  was  served,  provides : 
"The  summons  shall  be  served  by  the  sheriff 
of  the  county  where  the  defendant  is  found, 
or  by  his  deputy,  or  by  any  citizen  of  the 
United  States  over  twenty-one  years  of  age : 
and,  except  as  hereinafter  provided,  a  copy 
of  the  complaint,  certified  by  the  clerk  or 
the  plaintiff's  attorney,  shall  be  served  with 
the  summons.  When  the  summons  shall  be 
served  by  the  sheriff  or  his  deputy,  It  shall 
be  returned  with  the  certificate  or  affidavit 
of  the  officer,  of  its  service,  and  of  the  serv- 
ice of  a  copy  of  the  complaint,  to  the  office 
of  the  clerk  of  the  county  in  which  the  ac- 
tion is  commenced.  When  the  summons  is 
served  by  any  other  person,  as  before  pro- 
vided, it  shall  be  returned  to  the  office  of 
the  clerk  of  the  county  In  which  the  action 
is  commenced,  with  the  affidavit  of  such  per- 
son of'  its  service,  and  of  the  service  of  a 
copy  of  the  complaint"  Our  attention  has 
not  been  called  to  any  decision  holding  for 
or  against  the  authority  of  a  sheriff  or  dep- 
uty, as  such  officer,  to  make  service  of  pro- 
cess in  a  foreign  state,  and  we  shall  not  en- 
ter upon  A  consideration  of  that  question. 
Presumptively,  however,  a  sheriff,  deputy 
sheriff,  or  constable  is  a  citizen  of  the  Unit- 
ed States  and  of  lawful  age. 

The  contention  that  the  appellant  waived 
any  question  as  to  the  validity  or  sufficiency 
of  service  by  appearing  generally  and  not 
specially  to  move  to  set  the  same  aside,  and 
the  question  as  to  the  right  of  an  appeal 
from  the  order  refusing  to  set  aside  the 
judgment,  will  not  now  be  considered  for 
the  reason  that  these  questions  are  not  nec- 
essary to  a  disposition  of  the  case,  and  have 
been  raised  for  the  first  time  upon  rehear- 
ing. Counsel  for  respondent  never  filed  a 
brief  or  orally  argued  the  case. 

[S]  In  the  affidavit  of  counsel  for  defend- 
ant, in  support  of  the  motion  to  set  aside  the 
judgment  was  the  mere  statement  that  "af- 
fiant is  familiar  with  the  defense  to  be  inter- 
posed ta  this  action,  and  he  believes  such  de- 
fense to  be  good  and  meAtorious."  No  other 
showing  appears  by  the  record  to  have  been 
made,  and  it  cannot  be  said  that  the  court 
erred  in  deeming  this  insufficient 

The  order  heretofore  made  upon  the  ap- 
peal is  vacated,  and  the  order  appealed  from 
is  affirmed. 
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STATE  T.  3GKMB  et  A    (No.  1,899.) 
(Sapreme  Court  of  Nevada.    April  2,  1912.) 

CBIHIRAI.  LiAW    ({    1178*)— APFEALr-FAILXniK 

TO  FiLK  Bkiefb  and  Akouk  Case. 

Where  no  briefa  are  filed,  and  counsel  for 
■censed  fails  to  appear  and  argue  the  case 
after  notice,  the  Supreme  Court  may  under 
Comp.  Laws,  {  4449,  affirm  the  judgment  with- 
out reviewing  the  assignments  of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  SOll-3013;  Dec  Dig.  { 
117&*) 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  W.  H.  A.  Pike,  Judge. 

Robert  Jorme  and  another  were  conTicted 
of  burglary,  and  they  appeal,    affirmed. 

Henry  L  Moore,  for  appellants.  Cleve- 
land H.  Baker,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Appellants  were  indicted 
for  and  convicted  of  the  crime  of  burglary 
in  feloniously  breaking  and  entering  a  cer- 
tain railroad  freight  car  in  the  possession 
and  control  of  the  Southern  Padflc  Com- 
pany with  Intent  to  commit  larceny.  No 
brieh  have  been  filed  tn  this  case,  and,  coun- 
sel who  took  the  appeal  for  defendant  having 
failed  after  notice  to  appear  and  argue  the 
case,  it  was  ordered  submitted  on  the  record. 
Section  484  of  the  old  criminal  practice  act 
(Compiled  Laws,  i  4449),  which,  with  some 
modifications,  corresponds  to  section  449  of 
the  new  criminal  practice  act  (Revised  Laws, 
f  7299),  provides:  "Judgment  of  affirmance 
may  be  granted  without  argument,  if  the  ap- 
pellant fail  to  appear.  But  judgment  of  re- 
versal can  only  be  given  upon  argument, 
though  the  respondent  fall  to  appear." 

Error  is  assigned  in  the  record  only  as  to 
the  refusal  of  the  court  to  direct  a  verdict 
of  not  guilty  and  as  to  the  giving  of  several 
instructions.  Such  an  examination  of  the 
record  as  la  justified  under  the  circumstances 
discloses  no  apparent  prejudicial  error.  In 
line  with  repeated  decisions  of  this  court  un- 
der similar  circumstances  the  judgment 
should  be  affirmed.  State  v.  Myatt,  10  Nev. 
183 ;    State  v.  Chin  Wah,  12  Nev.  11& 

It  la  so  ordered. 


(U  Nev.  tot) 

8TATD  T.  KBUOfiSt.     (No.  1,938.) 

(Sapreme  Court  of  Nevada.     March  27,  1912.) 

L  CitiKiNAt.  Law  (|  1032*)— AppkaI/— Sutfi- 

CIEKCT  OF  iNnlCTMENT. 

Where  the  sufficiency  of  an  Indictment  is 
questioned  for  the  fiist  time  on  appeal,  it  will 
be  construed  more  liberally  than  in  cases  where 
the  objection  is  properly  made  before  trial. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Jf  2627,  2628,  2042,  2653; 
Dec.  Dig.  {  1032.»I 

2.  FoBOEBT  (§  27*)— Indictment— SumciEir- 
CT— Knowledgb.  ■ 

An  indictment,  charging  that  the  defend- 
ant "did  falsely  and  feloniously  forge"  a  check, 


sufficiently  charged  tbat  he  knew  the  false  or 
forged  character  of  the  check,  especially  where 
not  objected  to  before  trial. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent,  Dig.  S  62 ;    Dec  Dig.  i  27.*] 

Appeal  from  District  Court,  White  Pln« 
(bounty;  Thomas  L.  Mitchell,  Judge. 

H.  R.  Kruger  was  prosecuted  for  forgery 
and  a  demurrer  sustained  to  the  Indictment. 
The  State  appeals.    Reversed. 

Cleveland  H.  Baker,  Atty.  Oen.,  and  C  S. 
Reeves,  Ex  Dist  Atty.,  for  the  State.  C.  A. 
EMdy,  for  respondent 

PER  CURIAM.  This  Is  an  appeal  by  the 
state  from  an  order  sustaining  a  demurrer 
and  prejsents  the  question  of  the  sufficiency, 
to  charge  a  public  offense,  of  an  indictment 
reading  in  its  material  part^  as  follows: 
"The  said  H.  R.  Kruger  on  or  about  the  28th 
day  of  July,  A.  D.  1910,  and  before  the  find- 
ing of  this  indictment,  In  the  county  of  Whita 
Pine  and  state  of  Nevada,  did  feloniously  and 
falsely  forge,  utter-  and  publish  as  true  a 
certain  piece  of  paper  called  a  bank  chedc, 
for  the  payment  of  money,  forged  and  couU' 
terfeited,  said  check  being  as  follows:  'The 
First  National  Bank   of   Ely,   Ely,   Nevada, 

July  28,  1910.    No. .    Pay  to  the  order 

of  H.  R.  Kruger  114.00  fourteen  dollars.  A. 
A.  Marshall' — with  Intent  to  defraud  the 
First  National  Bank  of  Ely,  or  J.  B.  Hazlett 
or  some  person  or  persons  to  the  jurors  un> 
known.    All  of  which  is  contrary,"  etc. 

It  ia  conceded  that  the  indictment  is  based 
upon  the  provisions  of  section  77  of  the 
crimes  and  punishments  act  of  1861  (Laws 
1861,  C.  28 ;  Cutting's  Compiled  Laws,  {  4728), 
the  material  portion  of  which,  so  far  as  the 
question  here  involved  Is  concerned,  reads: 
"Eivery  person  who  shall  falsely  make,  alter, 
forge,  or  counterfeit  any  •  •  •  check, 
draft,  bill  of  exchange,  contract,  promissory 
note,  due  bill  for  the  payment  of  money  or 
property,  ♦  •  •  with  Intent  to  damage  or 
defraud  any  person  or  i^rsons,  body  politic 
or  corporate,  •  •  •  or  shall  utter  or  pub- 
lish, pass  or  attempt  to  pass,  as  true  and 
genuine,  any  of  the  above-named  false,  alter- 
ed, forged,  or  counterfeited  matters,  knowing 
the  same  to  be  false,  altered,  forged,  or  count- 
erfeited, with  Intent  to  prejudice,  damage  or 
defraud  any  person  or  persons,  body  polltlo 
or  corporate,  shall  be  punished,"  etc.  See 
Revised  Laws,  {  6663.  The  record  discloses 
that  the  demurrer  raising  the  question  of 
the  sufficiency  of  the  indictment  was  not  in- 
terposed until  upon  the  trial  after  the  state 
had  offered  its  evidence  and  rested. 

[1]  While  the  sUtute  (Cutting's  Compiled 
Laws,  I  4259;  Revised  Laws,  |  7105)  provides 
that  an  objection,  that  the  Indictment  does 
not  state  facts  sufficient  to  constitute  a  pub- 
lic offense,  may  be  taken  at  the  trial  under  a 
plea  of  not  guilty,  and  the  courts  have  held 
that  the  question  may  be  raised  for  the  first 


*For  other  cases  m  same  topic  and  section  NUUBBR  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indezsa 


Digitized  by 


Coogic 


484 


122  PACIFIC  REPOKTBE 


(Kct. 


time  upon  appeal  (State  t.  Trolson,  21  Nev. 
419,  82  Pac.  930,  SUte  v.  Hughes,  31  Nev. 
270,  102  Pac.  562),  nevertheless,  there  onght 
to  be  and  Is  a  more  liberal  rule  Indulged  by 
the  courts  in  construing  indictments  when 
the  question  Is  not  raised  prior  to  the  trial 
and  In  the  more  orderly  manner  prescribed 
for  disposing  of  such  questions.  In  the  re- 
cent case  of  State  t.  Raymond,  34  Nev.  — , 
117  Pac.  17,  we  said:  "It  has  been  the  ten- 
dency of  courts  in  recent  years  to  be  less 
technical  than  formerly  in  construing  Indict- 
ments, especially  so  where  no  demurrer  was 
interposed  to  the  Indictment  and  an  oppor- 
tunity afforded  to  cure  the  defect  prior  to 
trial."  Where  an  indictment  was  not  ques- 
tioned until  the  first  time  on  appeal,  we  held, 
in  State  r.  Hughes,  supra:  "It  will  not  be 
held  insufficient  to  support  the  Judgment,  un- 
less It  is  so  defective  that  by  no  construc- 
tion, within  the  reasonable  limits  of  the  lan- 
guage used,  can  it  be  said  to  charge  the  of- 
fense, for  which  the  defendant  was  convict- 
ed." In  respondent's  brief,  the  only  alleged 
defect  relied  on  to  establish  the  contention 
that  the  indictment  fails  to  charge  a  public 
offense  is  that  it  falls  to  charge  the  defend- 
ant with  knowledge  that  the  checlc  set  out  in 
the  indictment  was  false  or  forged.  While  it 
must  be  conceded  that  Icnowledge  upon  the 
part  of  the  defendant  of  the  false  or  forged 
character  of  the  instrument  he  is  charged 
with  uttering,  publishing,  passing,  or  attempt- 
ing to  pass  is  essential  to  be  alleged  in  the  in- 
dictment, no  particular  form  of  allegation  is 
required.  It  is  sufficient  if  the  statutory  re- 
quirement Is  complied  with,  that  the  facts 


constituting  the  offense  be  charged,  "in  or> 
dinary  and  concise  language,  and  in  such  a 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  Imow  what  is  Intended." 

[2]  The  Indictment  in  question  charges  that 
the  defendant  "did  feloniously  and  falsely 
forge  •  •  ••  said  check  •  •  *  with 
intent  to  defraud."  The  words  "feloniously," 
"falsely,"  and  "forge,"  all  have  well-defined 
and  well-understood  meanings.  State  v. 
Hughes,  supra,  and  authorities  therein  cited. 
If  a  person  feloniously  and  falsely  forged  a 
check,  he  must  know  the  character  of  instru- 
ment he  has  made,  and  such  a  charge  in  an 
Indictment  that  the  defendant  did  felonious- 
ly and  falsely  forge  an  instrument  ought  to 
be  held  to  include  a  sufficient  charge  of  knowl- 
edge upon  the  part  of  the  defendant  of  his 
own  act,  especially  where  the  question  Is  not 
raised  before  the  trial.  See,  also.  State  y. 
McKleman,  17  Nev,  224,  30  Pat  831. 

Counsel  for  respondent  relies  on  the  cases 
of  State  V.  Swensen,  13  Idaho,  1,  81  Pac.  3T9, 
and  People  v.  Mitchell,  92  Cal.  590,  28  Pac. 
697,  788,  as  supporting  his  contention  that  tbe 
Indictment  falls  to  state  a  public  offense.  We 
have  examined  these  cases,  and,  in  so  far  as 
there  may  be  any  conflict  in  views  from  those 
here  expressed,  we  are  not  disposed  to  fol- 
low tbem.  In  both  cases  there  were  dissent- 
ing opinions  holding  the  indictments  under 
consideration  in  those  cases  to  be  sufficient. 

The  order  sustaining  the  demurrer  should, 
we  think,  be  reversed,  and  it  is  so  ordered. 

SWEENEY,  0.  J.,  and  TAIiBOT  and  NOR- 
CROSS,  JJ,,  concur. 
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WIIXIAMR  et  aL  ▼.  JOHNSON. 

(Sapreme  Court  of  Oklahoma.    March  12, 
1912.) 

fSyHalut  iy  ike  Court.) 

1.  Constitutional  Law   (|  68*) —Treaties 
WITH  Indians— Amendment— Repeal. 

Whrn  Congreaa  determinea  that  the  beat 
tntercstii  uf  the  Indian  will  be  aubaerved  by 
the  abrugation,  aonullment.  amendment,  or  re- 
peal of  a  treaty  agreement  made  with  a  tribe 
of  Indiana,  It  may,  by  aubaequent  act,  make  the 
nroessary  modification  or  amendment,  and  of 
the  advisiihility,  or  expediency,  of  auch  change 
or  alteration,  Congregg  la  the  aole  and  excla- 
aive  judge.  The  queation,  being  political  and 
not  judicial,  ia  therefore  not  a  proper  subject 
for  consideration  by  the  courts. 

I  Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {{  125-127;  Dec.  Dig.  { 
68.*] 

2.  IlfDIARS    (I  15*)— AUKHATIOR  OF  LARD»— 
KKPEAL  of  HTATtm. 

The  rrpeal  of  a  law  by  implication  la  not 
(aTored  by  the  coiirta.  and  will  not  be  held  to 
exist  if  there  is  an^v  other  reasonable  conatrac- 
tion  or  interpretation  by  which  the  conSicting 
acts  may  be  sustained;  bat,  where  there  is  a 
hopeless  and  irreconcilable  conflict  between 
two  acts  of  Congress,  the  latter  will  prerail 
over  tiie  former.  In  (bis  case  the  act  of  Con- 
cress  of  April  21,  1004  (chapter  1402,  33  Stat. 
L.  204),  repeals  by  Implication,  In  so  far  as 
there  is  such  conflict,  the  act  of  Congress  of 
July  1,  11)02  (chapter  1362.  32  Stat.  L.  641). 
[Ed.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  U  17,  87-44;   Dec  Dig.  i  15.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Orady  County; 
Frank  JA.  Bailey,  Judge. 

Action  by  B«d  F.  Johnson  against  Ell  P. 
'Vrilllama  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Affirmed. 

Frank  O.  Johnson,  for  plaintiffs  in  error. 
Bond  &  Melton,  for  defendant  In  error. 

ROBERTSON,  0.  Ben  F.  Johnson,  herein- 
after designated  as  plaintiff,  filed  hla  petition 
in  the  district  court  of  Grady  county  on 
jDly  27,  1909,  against  Eli  P.  Williams,  Elmer 
Williams,  and  Charles  H.  Williams,  herein- 
after designated  as  defendants,  and  sought 
thereby  to  quiet  the  title  to  certain  real 
estate  in  Grady  county.  Thereafter,  by  leave 
of  court,  plaintiff  amended  his  petition,  and 
alleged,  In  substance,  that  he  was  the  legal 
owner  In  fee  simple,  and  in  the  actnal  and 
peaceable  possession  of  certain  real  estate 
in  Grady  county,  describing  It;  that  said 
land  was  allotted  to  Selin  Taylor,  a  member 
of  the  Choctaw  Tribe  of  Indians  by  blood; 
that  on  November  22,  1904,  there  was  Issued 
to  said  Taylor  a  patent  for  said  land,  signed 
by  Green  McCurtain,  Principal  Chief  of  the 
Clioctaw  Nation,  and  Douglass  H.  Johnson, 
Governor  of  the  Chickasaw  Nation,  and 
Thomas  Ryan,  acting  Secretary  of  the  In- 
terior, in  l>ehalf  of  the  United  States;  that 
at  the  time  of  the  allotment  of  said  land  the 
same  was  inalienable:  tliat  on  February 
t.  IMW.  the  I'nited  States  Indian  Agent  is- 


sued to  Selin  Taylor  certificate  No.  2468, 
remoTing  the  disabilities  of  said  Selin  Taylor 
on  the  alienation  of  said  land;  that  after 
said  certificate  of  remoral,  to  wit,  February 
16,  1906,  Selin  Taylor,  for  a  valuable  con- 
sideration, made  and  delivered  to  C.  B. 
Campbell  bis  warranty  deed,  thereby  convey- 
ing to  said  Campbell  the  land  in  question, 
which  deed  is  of  record  in  the  office  of  the 
register  of  deeds  of  Grady  county;  tliat  on 
the  13th  day  of  March,  1906,  said  Campbell 
and  his.  wife  conveyed  said  land  by  warranty- 
deed  to  the  plaintiff,  Ben  F.  Johnson;  that 
thereby  said  plaintiff  acquired  the  full  and 
complete  title  to  said  land;  tiiat  on  Novem- 
ber 15,  1906,  Selin  Taylor  and  his  wife,  Ellen 
Taylor,  made  and  delivered  to  James  E. 
Wblteheld  their  warranty  deed  to  the  land 
in  question ;  that  on  October  22,  1906,  White- 
held  conveyed  to  J.  E.  McNeill  all  his  inter- 
est in  said  land,  and  that  thereafter,  on  Oc- 
tober 25,  1900,  McNeill  conveyed  all  his  right, 
title,  and  interest  In  and  to  said  land  to  the 
plaintiff,  Ben  F.  Johnson;  that  by  reason  of 
the  conveyances  aforesaid  the  plaintiff  now 
holds  the  legal  and  equitable  title  to  said 
land.  Plaintiff  further  charged  that  the  de- 
fendants, and  each  of  them,  claim  some  title 
to  said  land  by  virtue  of  a  certain  power  of 
attorney  executed  by  Selin  Taylor,  covering 
the  lands  in  question,  on  March  11,  1907, 
said  Instrument  filed  for  record  in  the  office 
of  the  United  States  court  at  Chickasha,  and 
duly  recorded  therein,  and  now  a  matter  of 
record  In  the  office  of  the  register  of  deeds 
of  Grady  county;  that  said  power  of  attor- 
ney is  void  and  of  no  force  and  effect,  and 
that  by  virtue  thereof  defendants  have  ac- 
quired no  right,  title,  interest,  or  .estate  in 
and  to  said  lands;  that  said  power  of  at- 
torney is  void,  yet  it  clouds  the  title  of  plain- 
tiff, and,  imless  canceled  and  set  aside  by 
the  court,  will  injure  the  title  and  Interests 
of  the  plaintiff  In  and  to  said  land. 

The  defendants  filed  their  answer  in  due 
time,  which,  besides  being  a  general  denial, 
admits  that  plaintiff  is  In  possession  of  the 
land  in  controversy,  but  alleges  that  said 
possession  is  unlawful,  and  that  plaintiff  has 
no  title  thereto.  They  admit  that  the  land 
was  allotted  to  Selin  Taylor,  and  that  Tay-' 
lor  was  a  member  of  the  Choctaw  Tribe 
of  Indians ;  that  the ,  patent  was  issued 
to  him  as  alleged  in  the  petition  of  the 
plaintiff,  and  that  at  the  time  of  the  al- 
lotment the  land  was  inalienable;  that  said 
allotment  was  made  on  May  23,  1903,  and 
that  Taylor  received  his  allotment  certif- 
icate and  patent  to  the  same  under  an  act 
of  Congress  approved  July  1,  1902,  known 
as,  "An  act  to  ratify  and  confirm  an  agree- 
ment with  the  Choctaw  and  Chickasaw  Tribes 
of  Indians,  and  for  other  purposes" ;  that 
said  act  was  called  an  "Agreement," 'and  was 
ratified  by  Congress  and  -by  a  majority  of 
the  legal  voters  of  the  Choctaw  and  Chtck- 
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asaw  Tribes,  In  the  manner  required  in  said 
agreement,  and  that  said  agreement  was  for 
a  TElaable  and  sufficient  consideration,  and 
is  a  binding  contract  upon  the  United  States 
and  the  Choctaw  and  Chickasaw  Nations, 
and  all  Choctaws  and  Chlckasaws,  and  par- 
ticularly Selin  Taylor;  and  that  same  is 
now  in  full  force  and  effect.  Defendants 
further  allege  that  Selin  Taylor  is  not  a 
ward  of  the  United  States,  and  was  not,  'at 
the  time  he  was  allotted  said  land;  that  by 
act  of  Congress  approved  March  3,  1901  (Act 
March  3,  1901,  c.  868,  31  Stat.  L.  1447),  Selin 
Taylor  was  made  a  citizen  of  the  United 
States,  and  thereby  entitled  to  all  rights, 
privileges,  and  immunities  of  other  citizens. 
Defendants  further  allege  that  the  Choctaw 
and  Chickasaw  Nations,  and  not  the  United 
States,  are  the  grantors  in  the  patent  to 
Selin  Taylor  for  said  land,  and  set  up  a  copy 
of  said  patent  as  an  exhibit  to  and  make  it 
a  part  of  their  answer;  that  said  grantors, 
the  Choctaw  and  Chickasaw  Nations,  impos- 
ed restrictions  on  said  Selin  Taylor,  in 'said 
patent  against  the  alienation  of  said  land, 
for  the  protection  and  benefit  of  Selin  Tay- 
lor, and  said  grantors  have  not  in  any  way 
consented  to  the  removal  of  the  restrictions 
against  the  alienation  of  said  land;  that 
said  restrictions  are  in  full  force  and  effect, 
but  that,  wholly  disregarding  said  restric- 
tions so  imposed  in  said  patent,  O.  B.  Camp- 
bell and  James  E.  Whlteheld  Induced  said 
Selin  Taylor  to  execute  to  them,  to  his  great 
property  loss  and  damage,  the  deeds  com- 
plained of  herein,  and  that  said  deeds  so 
executed  by  said  Taylor  to  said  thirties  are 
in  violation  of  the  restrictions  upon  aliena- 
tion contained  in  his  patent,  and  are  there- 
fore illegal  and  void.  Defendants  further 
allege  that  said  patent  was  Issued  by  author- 
ity of  section  29  of  an  act  of  Congress  ap- 
proved June  28,  1898  (Act  June  28,  1898,  c. 
517,  30  Stat.  L.  505),  and  attach  a  copy  of 
said  section  to  their  answer  as  an  exhibit. 
They  further  allege  that  said  patent  contain- 
ed the  following  clause:  "Subject,  however, 
to  the  provisions  of  the  act  of  Congress  ap- 
proved July  1st,  1902."  32  Stat.  L.  041.  And 
on  account  of  said  clause  in  said  patent  the 
entire  act  of  (Congress  became  a  part  of  said 
patent,  and  a  copy  of  said  act  is  also  at- 
tached to  the  answer  and  made  a  part  there- 
of. They  further  allege  that  Selin  Taylor 
and  the  defendants  claim  title  to  said  land 
under  said  agreement  as  aforesaid,  and  also 
under  the  patent  to  said  land  issued  by  the 
Choctaw  and  Chickasaw  Nations  to  Selin 
Taylor ;  that  said  agreement  and  said  patent 
Imposed  restrictions  upon  the  alienation  of 
all  lands  allotted  to  members  of  the  said 
tribes  for  the  protection  and  benefit  of  said 
members,  and  that  Selin  Taylor,  a  full  blood 
Choctaw  Indian,  and  a  member  of  the  Choc- 
taw Tribe  of  Indians,  and  who  did  not  un- 
derstand the  Rngllsh  language,  and  was 
wholly  Ignorant  of  land  values,  and  was  lu 


need  of,  and  entitled  to,  the  protection  and 
benefit  of  said  restrictions  so  imposed,  and 
conditioned  as  he  was,  on  the  date  of  bis 
deeds  complained  of  to  Campbell  and  White- 
held  said  protection  and  restrictions  were  of 
great  value  to  him,  and  was  to  him  property 
as  much  as  the  land  itself. 

Defendants  admit  that  Taylor  executed 
the  deed  to  Campbell  as  charged  in  the  pe- 
tition, and  also  admit  that  Taylor  and  bis 
wife  executed  the  deed  to  Whlteheld,  as 
alleged  in  the  petition,  and  they  allege,  also, 
that  plalntUTs  title  and  right  of  possession 
to  said  land  is  based  upon  said  deeds,  and 
that  said  deeds  were  executed  under  an 
unconstitutional  act  of  Congress  approved 
April  21,  1904  (33  Stat  K  204),  which  atr 
tempted  to  remove  the  restrictions  upon  the 
alieoatlon  of  said  land  to  the  great  property 
loss  and  damage  to  said  Taylor  and  the  de- 
fendants, contrary  to  and  In  open  violation 
of  the  restrictions  against  alienation  in  the 
act  of  Congress  approved  July  1,  1902  (32 
Stat.  I/.  641),  under  which  Selin  Taylor  al- 
lotted said  land  and  acquired  title  thereto, 
and  also  contrary  to  and  in  open  violation 
of  the  restrictions  against  alienation  con- 
tained in  the  patent  from  the  Choctaw  and 
Chickasaw  Nations  to  Selln  Taylor  for  said 
land.  They  also  charge  that  on  account  of 
said  last-mentioned  act  of  Congress,  and  on 
account  of  the  restrictions  contained  In  said 
patent,  said  land  was  not  alienable  wben 
Taylor  executed  the  deeds  to  Campbell  and 
Whlteheld,  and  said  deeds  are  therefore  Il- 
legal and  void,  and  conveyed  no  title  to  said 
land.  Defendants  further  allege  that  the 
plaintiff,  by  virtue  of  the  pretended  title 
based  upon  said  illegal  deeds,  and  in  oiien 
violation  of  and  contrary  to  the  restrictions 
contained  in  the  patent,  as  well  as  of  the 
restrictions  contained  In  the  act  of  Congress 
of  July  1,  1902,  has  taken  possession  of  said 
land  and  claims  it  as  his  own,  and  refuses 
to  surrender  possession,  or  attorn  for  the 
rents,  which  conduct  is  an  Impeachment  and 
impairment  of  the  title  to  said  land  derivM 
from  the  United  States,  and  the  Choctaw 
and  Chickasaw  Nations,  as  well  as  of  the 
defendant's  interests  la  said  land  by  reason 
of  the  power  of  attorney  as  aforesaid,  and 
is  in  violation  of  the  Constitution  and  laws 
of  the  United  States.  Defendants  admit 
that  the  restrictions  were  removed  from 
Selhi  Taylor  by  certificate  No.  2458  as  alleg- 
ed in  plaintiff's  petition,  and  admit  that  said 
certificate  was  Issued  under  authority  of  act 
of  Congress  approved  April  21,  1904  (33  Stat 
L.  204),  and  that  the  object  of  said  act  of 
Congress  and  of  said  certificate  is  to  remove 
the  restrictions  upon  the  alienation  of  the 
lands  in  question,  but  allege  that  both  the 
act  of  Congress  as  aforesaid,  and  said  cer- 
tificate No.  2458,  Impairs  the  objection  of  a 
contract,  or  a  binding  agreement,  upon  the 
United  States,  and  upon  the  Choctaw  and 
Chickasaw  Nations,  and  upon  all  Choctaws 
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and  Chlckasawa,  and  especially  Selin  Tay- 
lor, and  that  the  same  are  an  Impeachment 
and  Impairment  of  the  title  to  said  land,  as 
well  as  an  impeachment  and  impairment  of 
the  interests  of  the  defendants  in  and  to  said 
lands,  and  the  rents  thereof,  and  that  the 
same  are  repugnant  to  the  act  of  Congress 
approved  July  1, 1902  (32  Stat.  L.  641),  under 
which  Selin  Taylor  allotted  the  land,  and 
that  they  are  repugnant  to  the  Constitution 
of  the  United  States  and  the  clause  in  the 
fifth  amendment  thereof,  which  provides 
that  no  i>erson  shall  be  deprived  of  property 
without  dne  process  of  law,  and  are  there- 
fore unconstitutional,  illegal,  and  void.  De- 
fendants pray  in  their  answer  for  a  judg- 
ment canceling  and  annulling  the  deeds  exe- 
cuted by  Taylor  to  Campbell,  and  from 
Campbell  to  Johnson,  and  also  the  deed 
from  Taylor  and  his  wife  to  Whlteheld, 
and*  the  deed  from  Whlteheld  to  McNeill, 
and  the  deed  from  McNeill  to  Johnson, 
and  for  a  decree  annulling  and  canceling 
all  the  interest  of  the  plaintifT  Johnson 
to  the  land  described  and  the  rents  there- 
of, and  the  improvements  thereon,  and  for 
a  Judgment  for  the  possession  of  said  land, 
and  for  rents  and  costs  and  for  general 
relief.  On  December  7,  1909,  plaintiff  filed 
a  demurrer  to  the  answer  of  defendants, 
which,  after  argument  of  counsel  and  due 
consideration  by  the  court,  was  sustained 
on  December  16,  1909,  and,  defendants  refus- 
ing to  plead  further,  plaintiff  thereupon  took 
Judgment  according  to  the  prayer  of  his  pe- 
tition, and  a  decree  was  entered  canceling 
the  power  of  attorney  given  by  Taylor  to  the 
defendants,  and  quieting  the  title  of  said 
land  In  Ben  F.  Johnson  and  for  his  costs, 
from  which  Judgment  defendants  appeal,  and 
allege  many  errors  in  said  ruling  and  Judg- 
ment, but  agree  in  their  brief  with  counsel 
for  plaintiff  in  error  that  the  only  question 
in  this  case  Is,  "Was  the  land  In  controversy 
In  this  case  alienable  on  the  date  of  the 
deeds  executed  by  Selln  Taylor  to  the  de- 
fendant In  error  Ben  F.  Johnson  and  his 
grantors,  and  on  which  the  title  of  Johnson 
to  said  land  is  based?" 

The  act  of  Congress  approved  July  1,  1902 
02  Stat.  li.  641),  under  which  the  Selln 
Taylor  allotment  was  made,  and  the  patent 
issued,  contained  the  following  restrictive 
provisions,  to  wit: 

"(15)  Lands  allotted  to  members  and  f  reed- 
men  shall  not  be  affected  or  incumbered  by 
any  deed,  debt,  or  obligation  of  any  char- 
acter contracted  prior  to  the  time  at  which 
said  land  may  be  alienated  under  this  act, 
nor  shall  said  land  be  sold  except  as  herein 
provided. 

"(16)  All  lands  allotted  to  the  members  of 
said  tribes,  except  such  land  as  is  set  aside 
to  each  for  a  homestead  as  herein  provided, 
shall  be  alienable  after  issuance  of  patent 
as  follows:  One-fourth  in  acreage  in  one 
year,  one-fourth  in  acreage  in  three  years, 


and  the  balance  In  five  yean.  In  each  case 
from  date  of  patent.  Provided,  that  such 
lands  shall  not  be  alienated  by  the  allottee 
or  his  heirs  at  any  time  before  the  expira- 
tion of  the  Choctaw  and  Chickasaw  Tribal 
Governments,  for  less  than  its  appraised 
value." 

"(68)  No  act  of  Congress  or  treaty  pro- 
visions, nor  any  provision  of  the  Atoka 
Agreement  inconsistent  with  this  agreement, 
shall  be  In  force  in  said  Choctaw  and  Chick- 
asaw Nations." 

"(73)  This  agreement  shall  be  binding  up- 
on the  United  States  and  upon  the  Choctaw 
and  Chickasaw  Nations,  and  all  Choctaws 
and  Chickasaws  when  ratified  by  Congress, 
and  by  a  majority  of  the  whole  number  of 
the  votes  cast  by  the  legal  voters  of  the 
Choctaw  and  Chickasaw  Tribes  in  the  man- 
ner following:  The  Principal  Chief  of  the 
Choctaw  aud  the  Governor  of  the  Chickasaw 
Nation,  shall  within  one  hundred  and  twenty 
days  after  the  ratification  of  this  agreement 
by  Congress,  make  public  proclamation  that 
the  same  shall  be  voted  upon  at  any  special 
election  to  be  held  for  that  purpose  within 
ninety  days  thereafter,  on  a  certain  day 
therein  named;  and  all  male  citizens  of  each 
of  said  tribes  qualified  to  vote  under  the 
ti;Ibal  laws  shall  have  a  right  to  vote  at  the 
election  precinct  most  convenient  to  his  resi- 
dence, whether .  the  same  be  within  the 
bounds  of  his  tribe  or  not.  And  if  this 
agreement  be  ratified  by  said  tribes  as  afore- 
said, the  date  upon  which  said  election  is 
held  shall  be  deemed  to  be  the  date  of  final 
ratification." 

The  act  of  Congress  approved  April  21, 
1904  (33  Stat  I..  204),  removing  restrictions, 
and  under  whicB  Taylor  executed  his  deed 
to  Campbell  and  Whlteheld,  and  which  de- 
fendants allege  to  be  unconstitutional,  con- 
tains the  following  provision,  to  wit:  "And 
all  the  restrictions  upon  the  alienation  of 
lands  of  all  allottees  of  either  of  the  Five 
Civilized  Tribes  of  Indians  who  are  not  of 
Indian  blood,  except  minors,  and  except  as 
to  homesteads,  may,  with  the  approval  of 
the  Secretary  of  the  Interior,  be  removed 
under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe,  upon 
application  to  the  United  States  Indian 
Agent  at  Union  Agency  in  charge  of  the  Five 
Civilized  Tribes,  If  said  agent  Is  satis- 
fied, upon  a  full  investigation  of  each  indi- 
vidual case,  that  such  removal  of  restrie. 
tlons  is  for  the  best  interest  of  said  allottee.. 
The  finding  of  the  United  States  Indian 
Agent  and  the  approval  of  the  Secretary  of 
the  Interior  shall  be  in  writing  and  shall  be 
recorded  in  the  same  manner  as  patents  for 
lands  are  recorded." 

It  is  apparent  that  there  is  a  direct  con- 
flict between  these  two  acts  of  Congress,  and_ 
the  question,  therefore,  necessarily  arises,' 
W^hlch  act  shall  control?  Or,  rnther.  Has 
(ingress  the  power  to  alter,  amend,  or  modi- 
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fy,  by  a  snliseqnent  act  of  CJongresa,  ttie  pro- 
visions of  a  treaty  with  the  Five  Civilized 
Tribes  of  Indians?  In  the  case  at  bar  Ck>n- 
gress,  by  virtue  of  the  former  act,  which  was 
In  effect  a  treaty  between  the  Choctaws  and 
Chickasaws  on  the  one  side,  and  the  United 
States  on  the  other,  and  which  was  ratified 
by  both  Congress  and  the  Tribes,  provided 
that  the  land  allotted  should  be  inalienable, 
except  as  provided  in  section  16  thereof. 
Two  years  later,  by  an  Independent  act,  with- 
out the  assent  of  the  Choctaw  and  Chickasaw 
Nations,  Congress  provided  that  the  removal 
of  restrictions  from  all  lands  except  minors 
and  except  as  to  homesteads  may  with  the 
approval  of  the  Secretary  of  the  Interior  he 
removed  under  such  rules  and  regulations  as 
the  Secretary  of  the  Interior  may  prescribe 
upon  application  to  the  United  States  Indian 
Agent  at  the  Union  Agencr.  etc.  If  Congress 
has  such  power  to  alter,  amend,  or  modify 
the  provisions  of  a  treaty  with  the  Five 
CivUized  Tribes  of  Indians,  then  the  judg- 
ment of  the  lower  court  In  the  case  at  bar  is 
correct,  but,  If  Congress  has  no  such  power, 
the  Judgment  is  wrong,  and  must  be  reversed. 
The  parties  to  this  action  concede  this  to  be 
the  test,  and  agree  that  the  answer  to  the 
question  wUl  be  decisive  of  this  case.  With- 
out doubt  the  Congress  of  the  United  States 
has  fall  authority  to  treat  with  the  subject- 
matter  of  these  two  acts,  to  wit :  The  aliena- 
tion of  Indian  allotments,  as  its  judgment 
may  direct,  and  in  that  particular  the  will 
of  Congress  Is  supreme,  and  is  not  a  subject 
for  the  consideration  of  the  courts. 

In  Godfrey  v.  Iowa  Laud  &  Trust  Co.,  21 
Okl.  293,  05  Pac.  792,  it  Is  said:  "There  can 
be  no  serious  question  of  the  authority  of 
Congress  to  remove  restrictions  uiK>n  the 
alienation  of  the  lands  of  allottees  without 
the  consent  of  the  tribe."  In  Wadsworth  v. 
Boysen,  148  Fed.  771,  78  O.  C.  A.  437,  In  dis- 
cussing the  question  as  to  whether  or  not  a 
subsequent  act  of  Congress  can  supersiade  a 
treaty  with  a  tribe  of  Indians,  it  is  said: 
"In  such  cases,  whenever  a  conflict  is  alleged 
to  exist  between  a  treaty  and  a  legislative 
act  of  amendment,  the  courts,  in  construing 
them  while  endeavoring  to  give  force  and  ef- 
fect to  both,  if  they  cannot  be  reconciled,  will 
give  effect  rather  to  the  legislative  amend- 
ment A  treaty  is  of  no  greater  force  than 
an  act  of  Congress,  and,  when  it  becomes  the 
subject  of  judicial  cognizance  in  the  courts, 
It  Is  held  to  be  subject  to  such  provisions  as 
Congress  may  make  by  modification  or  amend- 
.  ment.  This  rests  upon  the  established  rule 
that  the  provisions  of  an  act  of  Congress 
passed  in  the  exercise  of  Its  constitutional 
power,  when  clear  and  explicit,  will  be  up- 
held by  the  courts,  although  In  seeming  con- 
flict with  an  antecedent  treaty  stipulation." 
In  Ward  v.  Race  Horse,  163  U.  S.  504, 16  Sup. 
Ct.  1076,  41  L.  Ed.  244,  Mr.  Justice  White, 
now  Chief  Justice  White,  said  In  discussing 
this  Identical  question:  "That  a  treaty  may 
supersede  a  prior  act  of  Congress  and  an  act 


of  Congress  supersede  a  prior  treaty.  Is  ele- 
mentary"— citing  Fong  Tue  Ting  v.  U.  S., 
149  U.  S.  698, 13  Sup.  Ct.  1019,  87  I»  Ed.  905. 
In  the  Cherokee  Tobacco  Case,  11  Wall.  621, 
20  Ia  Ed.  227.  the  Supreme  Court  of  the  Unit- 
ed States  held  that  an  act  of  Congress  impos- 
ing a  tax  on  tobacco.  If  In  conflict  with  a 
prior  treaty  with  the  Gherokees,  was  para- 
mount to  the  treaty.  This  Is  a  very  strong 
case  In  support  of  the  doctrine  that  a  subse- 
quent act  of  Congress  on  the  same  subject 
takes  precedence  over  a  prior  treaty  agree- 
ment, and  this  doctrine  obtains  not  alone  to 
the  so-called  treaties  between  the  govern- 
ment and  the  various  Indian  tribes,  but  with 
foreign  nations  as  well.  In  Thomas  ▼.  Gay, 
168  U.  S.  264,  18  Sup.  Gt  340,  42  L.  Ed.  740. 
the  Supreme  Court  of  the  United  States  held 
that  an  act  of  May  2»  1890,  creating  the  Ter- 
ritory of  Oklahoma,  prevails  over  and  a^Inst 
the  ppovlsions  of  a  prior  treaty  between  the 
United  States  and  the  Osage  Indians.  In 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  553,  23 
Sup.  Ct.  216,  47  U  Ed.  299,  the  Supreme 
Court  held  that  the  power  existed  In  Con- 
gress to  abrogate  the  provisions  of  an  Indian 
treaty,  though  presumably  such  power  wonld 
be  exercised  only  when  circumstances  arose 
which  would  not  only  justify  the  government 
in  disregarding  the  stipulations  of  the  treaty, 
but  which  demand  in  the  Interest  of  the 
country  and  the  Indians  themselves,  that  It 
should  be  so.  In  Lone  Wolf  v.  Hitchcod:, 
supra,  it  was  held  that :  "Plenary  authority 
over  the  tribal  relations  of  the  Indians  has 
been  exercised  by  Congress  from  the  begin- 
ning and  the  power  has  always  been  deemed 
a  political  one,  not  subject  to  be  controlled 
by  the  judicial  department  of  the  govem- 
ment"  In  Tiger  v.  Western  Inv.  Co.,  221  U. 
S.  286,  31  Sup.  Ct.  578,  65  li.  Ed.  738,  It  was 
held  that:  "Congress  in  pursuance  of  the 
law  and  the  established  policy  of  the  govern- 
ment has  a  right  to  determine  for  itself  when 
the  guardianship  which  has  been  maintained 
over  the  Indians  shall  cease." 

[1]  In  view  of  the  general  policy  of  the 
government  extending  over  almost  the  entire 
history  of  our  country,  we  are  warranted  In 
saying  that  Congress  has  had  at  all  times,  and 
still  has,  the  authority  to  pass  any  law  that 
would  be  for  the  best  interests  of  the  In- 
dians, and  of  the  advisability,  or  expediency 
of  such  law.  Congress  alone  is  the  sole  and 
exclusive  judge.  The  mere  fact  that  Taylor 
was  a  citizen  does  not  render  the  guardian- 
ship of  the  government  over  the  Indian  lands 
incompatible.  Tiger  v.  Western  Inv.  Co., 
supra.  Nor  Is  there  any  merit  In  the  theory 
advanced  by  counsel  for  plaintiff  that  en- 
forcement of  the  act  of  Congress  of  April  21, 
1904,  would  result  in  the  taking  of  property 
without  due  process  of  law.  This  seems  to 
be  the  settled  and  established  holdings  of 
the  courts  relative  to  this  question.  If  Con- 
gress, in  its  wisdom,  flnds  that  the  best  In- 
terests of  the  Indian,  and  all  others  concern- 
ed, will  he  best  subserved  by  the  abrogation 
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or  annallment  of  a  treaty  agreement  made 
with  a  tribe  of  Indians,  It  bas  full  power  by 
sabseqnent  act  to  make  tbe  necessary  altera- 
tion, modification,  or  amendment.  We  are  of 
opinion  tbat  the  position  of  defendants  In 
tlie  instant  case  is  wholly  untenable  in  tbe 
liglit  of  tbe  foregoing  authorities,  which  are 
not  only  persuasive  in  reason,  and  in  har- 
mony with  the  settled  policy  of  tbe  govern- 
ment in  Its  dealings  with  the  Indians,  but 
which  are  also  conclusive  and  controlling  as 
matters  of  law  on  this  court  on  the  question 
involved. 

[2]  It  is  true  In  this  as  well  as  in  other 
eases  that  tbe  settled  rule  of  construction 
undoubtedly  Is  that  repeals  by  implication 
will  not  be  favored,  and  will  not  be  held  to 
exist  If  there  be  any  other  reasonable  con- 
struction or  Interpretation  by  which  both 
acta  may  be  sustained,  but  In  this  case  that 
'question  Is  not  open  for  discussion,  for  there 
is  a  hopeless  and  irreconcilable  conflict  be- 
tween the  two  acts  of  Congress,  and  in  such 
case  the  authorities  are  unanimous  that  the 
last  will  prevail  over  the  former.  In  this 
case  tbe  act  of  April  21,  1904,  controls  and 
the  act  of  July  1,  1902,  in  so  far  as  It  con- 
flicts with  the  same.  Is  of  no  force  or  effect, 
being  repealed.  If  not  directly,  then  by  neces- 
sary implication.  Counsel  for  plaintiff  in  er- 
ror have  not  cited  a  single  authority  in  sup- 
port of  their  contention.  They  have  pleaded 
the  various  acts  of  Congress,  together  with 
the  patent  to  the  land  and  the  certificate  of 
removal  of  disability  as  issued  by  tbe  Indian 
agent,  and  approved  by  the  Secretary  of  tbe 
Interior,  and  reply  upon  the  assertion  that 
the  act  of  April  21, 1904,  Is  repugnant  to,  and 
violative  of,  the  provisions  of  the  federal 
Constitution,  and  tbe  former  act  of  Congress 
mider  which  the  land  was  allotted.  As  has 
been  seen,  Congress,  from  the  beginning,  has 
exercised  a  supervisory  care  over  the  persons 
and  tbe  estate  of  the  Indians,  and,  this  being 
a  political  power,  it  remains  for  Congress  In 
the  exercise  of  its  discretion  and  wisdom  to 
say  what  the  policy  of  the  government  shall 
be  when  dealing  with  these  dependent  people. 
By  the  act  of  April  21,  1904,  it  was  deemed 
expedient  to  remove  tbe  restrictions  as  to 
alienation  of  lands  from  all  except  as  to 
minors,  and  as  to  homesteads  subject  to  cer- 
tain requirements  provided  for  In  said  act. 
Whether  or  not  this  was  a  wise  provision  is 
not  a  question  for  the  courts. 

At  the  time  of  the  passage  of  this  act,  the 
patent  to  Taylor  had  not  been  issued.  His 
restrictions  as  to  alienation  were  removed 
Febmrry  9,  1906.  On  February  16,  1906;  he 
deedeC  the  land  to  Campbell,  and  after  the 
issuance  of  tbe  patent,  and  on  November  15, 
1006,  he  again  deeded  it  to  Wbiteheld.  The 
plaintiff  obtained  title  to  the  land  from  both 
Campbell  and  Whiteheld,  and  thereafter  tbe 
power  of  attorney  executed  by  Taylor  to 
plaintiffs  in  error  was  placed  of  record  on 


March  19,  1907.  This,  without  doubt,  is  a 
cloud  upon  the  title  of  the  plaintiff,'  and  be 
was  entitled  to  have  the  same  canceled  and 
removed,  and  inasmuch  as  Congress,  as  we 
have  seen,  had  the  undoubted  right  and  au- 
thority to  alter,  amend,  or  modify  by  subse- 
quent legislation,  the  provisions  of  any  treaty 
or  agreement  made  with  any  tribe  of  In- 
dians, and  Inasmuch  as  it  did,  by  the  act  of 
April  21,  1904,  by  necessary  Implication,  ab- 
rogate the  provisions  of  the  act  of  Congress 
approved  June  30,  1902,  in  so  far  as  restric- 
tions or  alienability  were  concerned,  it  neces- 
sarily follows  that  Taylor,  after  obtaining 
the  patent  to  the  land  In  question,  and  after 
tbe  passage  of  the  act  of  Congress  April  21, 
1904,  and  the  removal  of  bis  disabilities  ac- 
cording to  law,  had  a  right  to  sell  said  land. 
This  being  true,  the  plaintiff  was  entitled  to  a  • 
judgment  in  the  court  below.  There  being  no 
error  in  the  j:ecord,  the  Judgment  of  the  dis- . 
trlct  court  of  Grady  county  should  be  affirm- 
ed. 

PER  CURIAM.    Adopted  in  whole. 

(32  Okl.  283) 

FLESHBR  V.  CALLAHAN  et  al. 

(Supreme  Court  of  Olclahoma.    March  12,    ' 
1912.) 

(Syllahus  hy  the  Court.) 

1.  Advebse  Possession  (|  63*)— Elements- 
Hostile  Chakacteb  or  Possession  —  Ven- 
dor AND  PURCHASEB. 

By  the  execution  and  delivery  of  a  deed  in 
general  terms,  the  entire  legal  interest  in  the 
premises  vests  in. the  grantee;  and,  if  the 
grantor  continues  in  possession -afterward,  his 
possession  will  be  that  either  of  tenant  or  trus- 
tee of  the  grantee.  He  will  be  regarded  aa 
holding  the  premises  in  subserviency  to  the; 
grantee;  and  nothing  short  of  an  explicit  di8> 
claimer  of  such  a  relation  and  a  notorious  as- 
sertion of  right  in  himself  will  be  sufficient  to 
change  the  character  of  his  possession. 

(a)  In  snch  case,  the  grantor  is  not  deemed, 
in  law,  to  have  adverse  possession  against  his 
grantee,  or  those  deriving  title  from  him. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  |§  333-357;  Dec.  Dig.  { 
63.*] 

2.  Adverse  Possession  ({  85*)— Evidence— 
Sufficiency. 

The  doctrine  of  adverse  possession  is  to  be 
talcen  strictly.  Such  a  possession  is  not  to  be 
made  out  by  Inference,  but  by  clear  and  posi- 
tive proof.  Every  presumption  is  in  favor  of 
possession  in  subordination  to  the  title  of  the 
true  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  ||  498-503,  656,  660, 
668;   Dec.  Dig.  |  85.*] 

3.  Adverse  Possession  ((  18*)— Elkuenis 
IN  General. 

A  possession,  to  be  adverse,  must  be  open, 
visible,  continuous,  and  exclusive,  with  a  claim 
of  ownership,  such  as  will  notify  parties  seek- 
ing information  upon  the  subject  that  the 
premises  are  not  held  in  subordmation  to  any 
title  or  claim  of  others,  but  against  all  titles 
and  claimants. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  S§  65-76;  Dec.  Dig.  i 
13.*] 
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(Additional  Byttalui  hv  Editorial  Staff.) 

4.  Chaupebtt   and   Maintekancb    (I    7*)— 
Conveyance  of  Land  Held  Adversely. 
Where  land  conveyed,   though  not   in   the 

possession  of  the  erantor,  is  not  held  adversely 

by  the  occupant,  the  deed  is  valid. 
[Ed.  Note.— For  other  cases,  see  Champerty 

and  Maintenance,  Cent.  Dig.  ii  54-110;    Dec. 

Dig.  i  T.*] 

6.  Plbadino  (8  291*)— Vebifioation— Neces- 
sity. 

Under  Comp.  Laws  1909,  I  5648,  providing 
that  allegations  of  the  execution  of  written  in- 
struments and  indorsements  thereon  shall  be 
taken  as  true,  unless  the  denial  thereof  be 
verified  by  affidavit,  requires  the  verification  of 
denial  of  the  execution  of  the  instrument  only, 
and  not  of  the  authority  of  the  person  by  whom 
it  was  executed. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gi  864-879;   Dec.  Dig.  §  291.»] 

6.  Pleading  (8  214*)  —  Demubbeb  to  Evi- 
dence— Effect. 

A  demurrer  by  defendant  to  the  evidence 
admits  the  truth  of  all  the  evidence  offered  on 
the  part  of  plaintiff,  together  with  such  infer- 
ences and  conclusions  as  may  reasonably  be 
drawn  therefrom. 

[EJd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  88  525-534;   Dec.  Dig.  8  214.*) 

Commissioner's  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okfuskee  Coun- 
ty;  John  Carutbers,  Judge. 

Action  by  M.  B.  E^esber  against  Benton 
Callahan  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

C.  B.  Connor  and  W.  A.  Huser,  tor  plain- 
tiff in  error.  J.  B.  Patterson  and  O.  W.  Brew- 
er, for  defendants  in  error. 

SHARP,  a  Plaintiff  sued  defendants  for 
the  recovery  of  one  quarter  section  of  land 
in  Okfuskee  county,  and  for  damages  for 
withholding  the  possession  thereof.  At  the 
conclusion  of  the  plaintiff's  testimony,  tlie 
defendants  interposed  a  demurrer,  which  was 
sustained,  and  judgment  thereupon  rendered 
for  defendants.  The  only  question  presented 
is  whether  or  not  the  demurrer  to  the  evi- 
dence was  properly  sustained. 

That  Billy  Yabola  was  the  original  owner 
of  the  land  appears  to  bare  been  conceded. 
PlaintifTs  title  was  by  mesne  conveyances, 
offered  in  evidence  as  follows :  Billy  Tahola 
and  wife,  Winnie  Yabola,  warranty  deed, 
dated  August  31,  1907,  to  Green  A.  Fewell ; 
consideration,  $3,200.  This  deed,  duly  exe- 
cuted and  acknowledged,  was  placed  of  rec- 
ord in  the  office  of  the  deputy  clerk  and  ex 
officio  recorder  of  deeds  at  Okmulgee,  In  the 
then  Indian  Territory,  on  the  day  of  Its  exe- 
c-ntlon.  Quitclaim  deed  from  Green  A.  Few- 
ell to  S.  M.  Wilson,  dated  November  12,  1909, 
consideration,  $1,  duly  signed  and  acknowl- 
edged and  placed  of  record  at  Okemah,  Ok- 
fuskee county,  November  15.  1909.  Warranty 
deed  from  S.  M.  Wilson  and  wife,  Flora  Wil- 
son, to  M.  B.  Flesher,  dated  November  20, 
!900,  consideration  $2,100,  duly  signed  and 


acknowledged  and  placed  of  record,  Novem- 
ber 22,  1909. 

On  cross-examination,  plaintiff  testified 
that  F.  B.  Dale  was  in  the  possession  of  the 
lands  sued  for  during  the  year  1009  as  ten- 
ant of  defendants,  and  that  defendants  were 
in  possession,  I)otb  at  the  time  the  deed  was 
made  from  Fewell  to  Wilson  and  from  Wil- 
son to  plaintiff.  Counsel  for  defendants  urge 
that,  neither  Wilson  nor  Fe\*eU  having  been 
in  possession  when  their  deed  was  made, 
and  not  having  been  in  possession  or  collect- 
ed rent  for  more  than  a  year,  both  of  said 
deeds  were  void  as  to  defendants,  and  dte 
Huston  V.  Scott,  20  Okl.  142,  94  Pac.  512,  35 
L.  R.  A.  (N.  S.)  721,  in  support  of  their  con- 
tention. Counsel  have  overlooked  the  fact 
that  the  rule  announced  In  tbe  above  case  ap- 
plies only  to  persons  holding  adversely  to  the 
owner  thereof.  It  was  there  said  by  Dunn. 
J.:  "For  tbe  deed  In  this  case  is  not  void  as 
between  tbe  grantor  and  grantee,  nor  due  to 
any  disability  of  either  the  former  to  make 
the  transfer,  or  the  latter  to  take  the  title. 
The  disability  does  not  lie  there,  but  is  in- 
herent in  tbe  condition  of  tbe  land  Itself, 
which  being  held  adversely  under  color  of  ti- 
tle, the  conveyance  thereof  is  void  as  against 
such  occupant  •  ♦  •  It  is  a  transfer  of 
land  in  adverse  possession,  against  wbtch  tbe 
statute  animadverts ;  but  the  deed  made  be- 
tween the  parties  is  good  as  t>etween  them 
and  to  all  the  world." 

Adhering  to  the  former  opinion  of  tills 
court  in  the  foregoing  case.  It  was  beld,  in 
tbe  syllabus  of  Powers  et  aL  ▼,  Van  Dyke  et 
al.,  27  Okl.  27,  111  Pac.  939:  "St  Okla.  1895, 
8  2026  (Wilson's  Rev.  &  Ann.  St  1903,  8  2112; 
Comp.  Laws  1909,  8  2215),  making  a  misde- 
meanor tbe  buying  or  selling  of  any  pretend- 
ed right  or  title  to  land,  where  tbe  grantor 
or  those  by  whom  be  claims  have  not  been  in 
possession  or  taken  the  rents  and  profits 
thereof  for  the  space  of  one  year  l)efore  such 
conveyance,  is  declaratory  of  the  common 
law,  and  a  conveyance  of  land,  made  in  con- 
travention thereof  by  the  rightful  owner,  as 
against  the  person  holding  adversely,  is  void." 

To  bring  the  case  within  tbe  prohibition  of 
tbe  statute  construed  in  the  foregoing  opin- 
ions, what  proof,  then,  is  there  of  an  adverse 
holding,  whether  under  color  of  title  or  not? 
Can  it  be  said  that,  because  defendants  were 
in  possession  of  tbe  land  on  the  date  of  iKtth 
the  Fewell  and  Wilson  deeds,  we  must  there- 
fore presume  that  they  were  in  adverse  pos- 
session, within  the  meaning  of  the  statute? 

[3]  "Po!!sesslon,  to  be  adverse,  must  be 
open,  visible,  continuous,  and  exclusive,  with 
a  claim  of  ownership,  sucb  as  will  notify 
parties  seeking  information  upon  tbe  subject 
that  the  premises  are  not'  beld  in  snt>ordlna- 
tlon  to  any  title  or  claim  of  others,  bat 
against  all  titles  and  claimants."  Wade  v. 
Crouch  et  al.,  14  Okl.  593  [78  Pac.  91).  This 
definition  of  adverse  possession  is  that  adopt- 
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ed  by  tbe  Supreme  Oonrt  of  the  United 
States  In  Sharon  v.  Tucker,  144  D.  S.  533,  12 
Sup.  Ct.  720,  36  L.  Ed.  532. 

[4]  Where  the  land  conveyed,  though  not 
In  the  poBseselon  of  the  grantor,  Is  not  ad- 
versely held  by  the  occupant,  the  deed  Is  val- 
id. 6  Cyc.  885 ;  Gamble,  Ex'r,  v.  Hamilton,  31 
Fla.  401,  12  Sontb.  220 ;  Cornwell  v.  Clement, 
87  Hun,  50,  33  N.  Y.  Supp.  866.  A  convey- 
ance, not  within  the  spirit  and  policy  of  sec- 
tion 2215,  supra,  will  be  upheld  wherever 
possible,  unless  it  is  manifestly  and  clearly 
within  its  terms.  6  Oyc.  873;  Henderson  v. 
Peck,  3  Humph.  (Tenn.)  247. 

[2]  In  Schwallbach  v.  C,  M.  &  St  P.  Ry., 
69  Wis.  292,  34  N.  W.  128,  2  Am.  St.  Bep.  740, 
it  was  said,  quoting  from  volumn  3,  Wash- 
bum  on  Real  Property,  160,  •494:  "The  doc- 
trine of  adverse  possession  is  to  be  taken 
strictly.  Such  a  possession  is  not  to  be  made 
out  by  inference,  but  by  clear  and  positive 
proof.  Every  presumption  Is  in  favor  of  pos- 
session In  subordination  to  tbe  title  of  the 
true  owner."  It  was  further  said  by  the 
court :  "Here  the  testimony  fails  to  disclose 
anything  more  than  a  mere  occupancy  or  pos- 
session by  any  of  such  subsequent  convey- 
ances. That  was  subordinate  to  the  title 
of  the  real  owner.  We  must  hold  that  there 
is  an  absence  In  the  record  of  any  evidence 
of  disseisin." 

In  Pownal  v.  Taylor,  37  Va.  172,  34  Am. 
Dec.  725,  it  was  said  In  the  syllabus:  "Ad- 
verse possession  by  a  defendant  residing  on 
the  land  will  not  be  presumed,  without  some 
tortious  act  on  his  part,  so  as  to  defeat  a 
conveyance  by  the  owner,  not  In  the  actual 
occupancy  of  the  land." 

In  Jackson  v.  Sharp,  9  Johns.  (N.  T.)  163,  3 
Am.  Dec.  267,  it  was  said  that:  "Every  pre- 
sumption should  be  made  tn  favor  of  a  pos- 
session in  subordination  to  the  title  of  the 
true  owner ;  an  adverse  possession  must  be 
strictly  and  conclusively  proved."  Rung  v. 
Shoneberger,  2  Watts  (Pa.)  23,  26  Am.  Dec. 
95. 

It  Is  said  in  Huntington  et  al.  v.  Whaley, 
29  Conn.  391,  that  the  doctrine  of  adverse 
possession  Is  to  be  taken  strictly.  Such  a 
possession  is  not  to  be  made  out  by  Inference, 
but  by  clear  and  positive  proof.  Every  pre- 
sumption is  in  favor  of  possession  in  subor- 
dination to  the  title  of  the  true  owner. 

In  Alexander  v.  Polk,  39  Hiss.  737,  it  was 
said  that  the  presumption  of  law  is  that  the 
possession  of  land  is  in  subordination  and 
not  in  defiance  of  the  rights  of  the  true  own- 
er; and  that  It  was  incumbent  on  the  pos- 
8ef<sor,  claiming  to  hold  adversely  to  the 
owner,  to  show  the  adverse  character  of  his 
possession.  In  order  to  do  this,  he  must 
sbow,  either  that  the  owner  had  actual 
knowledge  of  his  claim  and  possession,  or 
that  bis  occupancy  and  user  were  so  open, 
notorious,  and  inconsistent  with,  as  well  as 
injurions  to;  the  rights  of  the  owner,  as  from 
tbese' facts  to  jalse  a  presumption  of  such 
knowledge  on  tbe  part  of  tbe  owner. 


In  Lampman  v.  Van  Alstyne,  94  Wis.  417, 
69  N.  W.  171,  It  was  held  that  evidence  of 
adverse  possession  must  be  clear  and  posi- 
tive, and  should  be  strictly  construed,  and 
every  reasonable  presumption  made  in  favor 
of  the  true  owner.  Woodward  v.  McRey- 
nolds,  2  Pin.  (Wis.)  268;  Campau  et  al.  v.  • 
Dubois  et  al.,  39  Mich.  274;  Livingston  v. 
Perue  Iron  Co.,  9  Wend.  (N.  T.)  512 ;  Crary 
V.  Goodman,  22  N.  X.  170 ;  Bowie  v.  Brahe, 
3  Duer  (N.  T.)  35;  Bernstein  v.  Humes,  72 
Ala.  646. 

.  [S]  Defendants,  In  their  answer,  set  up  an 
unexpired  lease  made  with  Billy  Xahola,  dat- 
ed February  18,  1908,  for  the  year  1909. 
This  lease  was  executed  by  Yahola  six 
months  after  he  had  conveyed  the  premises 
to  Fewell.  As  already  shown,  Fewell's  deed 
was  recorded  on  the  day  of  its  execution,  and 
was  therefore  notice  to  the  world  that  Yaho- 
la had  parted  with  his  title  to  the  lands 
therein  described.  Counsel  for  defendants 
say  that  plalntifT,  not  having  denied  the  ex- 
ecution of  this  lease  under  oath,  as  provided 
by  section  5648,  Comp.  Laws  1909  its  execu- 
tion and  the  authority  of  Yahola  is  thereby 
admitted.  We  do  not  so  construe  the  above 
section.  The  statute  provides  that:  "In  all 
actions,  allegations  of  tbe  execution  of  writ- 
ten instruments  and  Indorsements  thereon 
•  •  •  shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  affidavit  of 
the  party,  his  agent  or  attorney."  It  Is 
therefore  the  execution  only  that  is  admit- 
ted, and  not  the  right  or  authority  of  the 
party  making  it.  The  fact  that  Yahola,  after 
making  the  deed  to  Fewell,  leased  the  prem- 
ises conveyed  to  defendants  does  not  admit 
that  any  right  or  authority  therefor  in  fact 
existed,  as  against  his  grantee  or  his  assigns, 
and  certainly  could  not  be  considered  as  evi- 
dertce  of  adverse  possession. 

[1]  By  the  execution  and  delivery  of  a 
deed  of  land  in  general  terms,  the  entire  legal 
interest  in  tbe  premises  vests  in  the  grantee; 
and,  if  the  grantor  continues  in  possession 
afterward,  his  possession  will  be  that  either 
of  tenant  or  trustee  of  the  grantee.  He  will 
be  regarded  as  holding  the  premises  in  sub- 
serviency to  the  grantee;  and  nothing  short 
of  an  explicit  disclaimer  of  such  relation  will 
be  sufficient  to  change  tbe  character  of  his 
possession,  and  render  it  adverse  to  the  gran- 
tee. 

In  McNeil  v.  Jordan  et  al.,  28  Kan.  7,  it 
was  said,  referring  to  the  general  rule  that 
one  in  possession,  under  an  apparent  claim  of 
ownership,  is  notice  to  the  world  of  whatever 
claim  the  possessor  asserts :  "This  rule,  how- 
ever, does  not,  in  the  nature  of  things,  apply 
to  a  vendor  remaining  in  possession.  A  pur- 
chaser from  the  grantee  of  the  party  in  pos- 
session need  not  inquire  whether  such  party 
has  reserved  any  interest  in  the  land  con- 
veyed. So  far  as  the  purchaser  Is  concerned, 
the  actual  occupant's  deed  is  conclusive  upon 
that  point  The  object  of  the  law  in  holding 
possession  constructive  notice  is  to  protect 
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the  pcnaenor  from  th«  acts  of  others  who  do 
not  derive  their  title  from  him,  not  to  pro- 
tect blm  against  his  own  acts,  not  to  pro- 
tect him  against  his  own  deed.  Therefore, 
where  a  grantor  executes  and  delivers  a  deed 
of  conveyance  to  go  upon  record,  be  says  to 
the  world:  Thoagh  I  am  yet  In  the  pos- 
session of  Itae  premises  conveyed.  It  Is  for  a 
temporary  purpose,  without  claim  of  right, 
and  merely  as  a  tenant  at  sufferance  of  my 
grantee.'  The  great  weight  of  authorities 
supports  this  conclusion."  Numerous  author- 
ities are  cited  In  this  case  In  support  of  this 
doctrine,  and  the  same  was  followed  In  Sell- 
ers et  aL  Y.  Crossan,  62  Kan.  670,  35  Pac. 
205.  This  rule  would  apply,  not  only  to  Xa- 
hola,  the  grantor,  but  to  all  subsequent  gran- 
tees of  those  claiming  through  and  under 
him.  Scbwallbach  t.  C,  JVI.  &  St.  P.  By., 
supra. 

It  Is  a  familiar  rule  that,  whenever  both 
parties  claim  under  the  same  person,  neither 
of  them  can  deny  bis  right,  and,  as  between 
them,  the  elder  Is  the  better  title,  and  must 
prevail.  GiUlam  ▼.  Bird,  30  N.  C.  280,  49  Am. 
Dec.  379,  and  note.  In  which  the  authorities 
are  discussed  at  length. 

Adhering  to  the  rule  that  all  presumptions 
must  be  indulged  in  favor  of  the  rightful 
owner,  and  that  proof  of  adverse  title  must 
always  be  established,  it  was  error  for  the 
trial  court  to  sustain  the  demurrer  to  the  evi- 
dence. 

[8]  Defendants,  by  their  demurrer,  admit- 
ted the  truth  of  all  the  evidence  offered  on 
the  part  of  the  plaintiff,  together  with  such 
Inferences  and  conclusions  as  might  be  rea- 
sonably drawn  therefrom.  Solts  y.  South- 
western Cotton  Oil  Co.,  28  Okl.  706, 115  Pac. 
776 ;  Moore  ▼.  First  Nat  Bank,  121  Pac.  626, 
and  cases  cited.  It  follows,  therefore,  that. 
If  plaintiff  was  the  owner  of  the  premises,  he 
Is  in  law  presumed  to  have  the  right  of  pos- 
session, at  least  until  a  better  right  Is  es- 
tablished. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  should  be  reversed,  -  and  the 
cause  remanded. 

FEB  CUBIAM.    Adopted  in  whole. 


(tl  Oki.  4»4) 
ST.  LOUIS  &  S.  F.  B.  CO.  v.  WALKEB. 

(Supceme  Court  of  Oklahoma.    March  12, 
1912.) 

(8vJtaJ>«»  by  the  Court.) 
1.  CABBIERS    (S  320»)  —  INJUBIES  TO   PasSer- 

OERS— Question  fob  Jury. 

Where  there  was  evidence  tending  to  es- 
tablish that  plaintiff,  who  had  gone  to  the  de- 
pot of  the  railway  company  and  purchnsed  a 
ticket,  for  the  purpose  of  embarking  upon  one 
of  its  passenger  trains,  and  who,  after  purchas- 
ing the  ticket,  went  out  upon  the  platform  to 
watch  for  the  train,  and  upon  arrival  of  the 
train  went  up  where  the  people  were  gettini 
«n  and  off,  when  he  heard  the  conductor 


cting 


"AH  aboard!"  turned  and  caught  with  his  handa 
the  iron  rods  of  the  train  about  its  entrance, 
for  the  purpose  of  getting  on,  and,  as  he  did 
so,  the  train  moved  n_p  with  a  sudden  jerk, 
jerking  loose  one  of  his  bands  with  consider- 
able force  and  throwing  him  around  against 
the  train,  and  that  by  the  sudden  jerk,  and  by 
striking  him  against  the  side  of  the  car,  he  was 
hurt  across  the  breast  and  received  other  in- 
juries, it  was  not  error  for  the  court  to  sub- 
mit to  the  jur^  for  its  determination,  under 
proper  instructions,  whether  the  accident  was 
caused  by  the  negligence  of  the  railway  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S}  1118,  1126,  1149,  1153,  1160. 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;    Dec  Dig.  §  320.*] 

2.  Trial   (§  260*)— Instbdctiors— BEQtTEsra 

.     — INSTBUCTIONS  ALBBADT  QiVKN. 

It  is  not  error  to  refuse  to  give  an  in- 
struction that  correctly  states  the  hw,  if  sub- 
stantially the  same  Instruction  is  embodied  in 
the  charge  of  the  court  to  the  jury,  and  the 
charge,  taken  as  a  whole,  correctly  states  the 
law  applicable  to  the  facts  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S8  651-659;  Dec.  Dig.  §  260.*] 

3.  Witnesses  (8  336*)  -Impeachment  —  Ad- 
missibility OF  Evidence. 

On  the  trial  of  a  civil  action  at  which  the 
plaintiff  testifies  as  a  witness  in  his  own  be- 
half, it  is  competent  for  defendant  to  prove 
that  plaintiff,  in  furtherance  of  the  identical 
cause,  and  for  the  purpose  of  prevailing  there- 
in, had  been  guilty  of  base,  dishonorable,  or 
criminal  conduct.  Such  evidence  is  admissible 
in  behalf  of  defendant,  both  to  discredit  the 
plaintiff  as  a  witness,  and  to  throw  suspicion 
upon  the  justice  of  hia  cause  of  action. 

IfH.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1112;   Dec.  Dig.  |  336.*] 

4.  Appeal  and  Ebbob  (§  205*)— Bbceftior  of 
Evidence  —  Offeb  afteb  Objection  Sus- 
tained. 

Where  the  purpose  of  a  qnestion  objected 
to  and  the  nature  of  the  expected  answer 
thereto  is  evident,  specific  offers  of  proof  are 
not  required  to  entitle  the  party  to  a  review  of 
a  ruling  sustaining  .an  objection  to  the  ques- 
tion, if  an  exception  thereto  has  been  duly  saved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.Dig.  {$  1281, 1282 ;  DecDig.  |  205.*] 

Error  from  Pontotoc  Ootinty  Court;  H. 
Joel  Terrell,  Judge. 

Action  by  W.  U.  Walker  against  the  St 
Louis  &  San  Francisco  Kailroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed  and  remanded. 

W.  F.  Evans,  B.  A.  Kleinschmldt,  and  Fred 
E.  Suits,  for  plaintiff  in  error.  Duke  Stone, 
for  defendant  In  error. 

HAYES,  J.  Defendant  in  anov,  herein- 
after called  plabatiff,  brought  this  action  in 
the  court  below  against  plaintiff  in  error, 
hereinafter  called  defendant  to  recover  dam- 
ages for  injuries  alleged  to  have  been  re- 
ceived by  him  while  he  was  trying  to  board 
one  of  defendant's  passenger  trains  at  the 
town  of  Eldorado,  In  this  state. 

By  two  of  its  assignments,  defendant  com- 
plains of  the  action  of  the  court  In  overrul- 
ing a  demurrer  to  plaintiff's  evidence  and  a 
motion  to  direct  a  verdict  for  defendant 
Counsel  for  defendant  have  treated  these  two 
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aaslgnments  as  presenting  the  same  questiou 
or  proi>08ltion,  and  we  shall  so  consider  tbem. 
[1]  Plaintlfl  testified  In  Ms  own  b^alf 
that  on  the  18th  day  of  January,  1908,  In 
company  with  one  Brenlee,  he  went  early  In 
the  morning  to  defendant's  station  In  the 
town  of  Eldorado,  for  the  purpose  of  embark- 
ing npoD  Its  passenger  train  to  Chlckasha, 
which  arrived  at  Eldorado  between  7  and  8 
o'clock.  He  testified  that  he  and  Mr.  Bren- 
lee. on  arriving  at  the  station,  went  to  the 
ticket  office,  where  Mr.  Brenlee  purchased 
for  him  a  ticket  to  Chlckasha,  which  Bren- 
lee thereupon  gave  to  him,  and  also  a  sum  of 
money;  that  they  then  wen^  out  upon  the 
platform,  looking  for  the  train,  and  within 
two  or  three  minutes  thereafter  the  train  ar- 
riyed;  that  as  soon  as  it  arrived  he  went 
up  to  the  train  where  the  people  were 
getting  on  and  off  the  train;  that  he  heard 
the  conductor  call,  "All  aboard!"  and  he 
turned  and  caught  the  train  to  get  on ;  that 
he  caught  with  his  hands  on  the  iron  rods  of 
the  train  about  the  entrance ;  that  as  he  did 
so  the  train  moved  up  with  a  sudden  jerk. 
Jerking  loose  his  left  hand  with  considerable 
force,  and  throwing  him  around  against  the 
train,  but  that  he  swung  onto  the  train  until 
it  moved  10  or  15  feet,  when  he  caught  the 
bottom  step  with  his  right  foot,  and  got  back 
on  the  train.  He  testifies  that  by  the  sudden 
jerk,  and  by  striking  him  against  the  car. 
he  was  hurt  across  the  breast,  through  his 
Bhouldera,  and  in  bis  back. 

It  is  not  Important  to  summarize  here  the 
evidence  relative  to  the  extent  of  his  injuries 
and  the  duration  thereof.  Plalntifr's  testi- 
mony as  to  how  the  accident  occurred  is,  in 
some  of  the  substantial  parts,  corroborated 
by  Mr.  Brenlee,  who  accompanied  him  to  the 
station.  On  the  other  hand,  there  is  evidence 
of  the  conductor  in  charge  of  the  train  and 
of  one  Mr.  Wilson,  dty  marshal  of  Eldorado, 
a  disinterested  witness,  to  the  effect  that 
such  accident  did  not  occur;  but  the  credi- 
bility of  tlie  witnesses  cannot  be  determined, 
nor  the  weight  of  the  conflicting  evidence 
weighed,  by  this  court  in  this  proceeding. 
The  question  presented  by  plaintiff's  assign- 
ments Is:  Does  the  foregoing  evidence  In  be- 
half of  plaintifT  state  facts  sufficient  to  send 
the  case  to  the  Jury  for  the  Jury  to  determine 
whether  the  accident,  if  any,  was  caused  by 
the  negligence  of  defendant? 

We  think  the  trial  court  committed  no 
error  in  sending  the  ease  to  the  Jury.  It  is 
well-settled  law  that  a  carrier  of  passengers, 
In  stopping  its  trains  at  stations  for  the  pur- 
pose of  taking  on  or  letting  off  passengers, 
is  under  duty  to  hold  the  train  a  reasonable 
length  of  time  to  allow  passengers  to  board 
or  alight  with  safety.  Choctaw,  O.  &  G.  R. 
Co.  r.  Burgess  et  al.,  21  Okl.  653,  97  Pac.  271. 
Whether  the  carrier  in  the  instant  case  held 
its  train  a  snfflcient  length  of  time,  and 
whether  starting  the  train  at  the  time  it 
did  with  a  sudden  Jerk  and  lurch,  was  neg- 
ligence on  Its  part  was,  under  the  fitcts,  a 


question  for  the  Jnry.  There  Is  evidence 
tending  to  show  that  plaintiff  did  not  prompt- 
ly and  immediately  board  the  train  after 
its  stopping  at  the  station;  but  his  testimo- 
ny, however,  tends  to  show  that  he  walked  im- 
mediately to  the  entrance  of  the  train,  where 
the  passengers  were  getting  on  and  off,  and 
there  stopped,  and  promptly  upon  the  con- 
ductor's calling,'  "All  aboard!"  he  attempted 
to  board  the  train ;  that  other  passengers  got 
on  after  him.  The  call  of  "All  aboard!" 
given  by  the  conductor,  was  an  invitation  to 
those  passengers  about  the  train  fixing  to  em- 
bark upon  it  to  board  It;  that  the  train 
would  soon  depart  After  such  call.  It  was 
the  duty  of  the  conductor  and  of  the  em- 
ployes of  the  carrier  in  charge  of  the  train 
to  allow  a  reasonable  length  of  time  for 
those  acting  upon  its  invitation  to  board  the 
train;  and  that  the  train  be  not  suddenly 
moved  or  Jerked,  so  as  to  endanger  those  who  . 
attempted  immediately  to  board  it  Hall  v. 
McFadden,  19  N.  B.  840;  Montgomery  &  B. 
Ry.  Oo.  V.  Stewart,  91  Ala.  421,  8  South.  708; 
Lent  V.  N.  T.  Can.  &  C.  Ry.  Co.,  120  N.  T.  467, 
24  N.  B.  653.  Such  call  of  the  conductor  is 
one  of  dally  occurrence  upon  all  railways, 
and  Is  acted  upon  by  the  traveling  public  as 
both  a  warning  that  the  train  will  soon  de- 
part and  an  Implied  invitation  to  passengers 
preparing  or  waiting  to  board  the  train  to  do 
so,  and  that  they  should  act  promptly.  De- 
fendant's conductor,  upon  being  asked  what 
was  meant  by  this  signal,  answered:  "To 
notify  the  people  that  we  are  ready  to  go. 
Those  reubens  run,  Jumping  on,  when  you 
hallo,  'All  aboard!'  It  means  for  the  pas- 
sengers to  get  on;  that  I  am  getting  ready 
to  go.    I  never  start  until  I  see  all  on." 

[2]  The  court  refused  to  give  the  following 
instruction  requested  by  defendant:  "You 
are  Instructed,  If  the  defendant's  train  stop- 
ped a  sufllcient  length  of  time  to  board  the 
train,  then  your  verdict  should  be  for  the 
defendant"  This  Instruction  correctly  states 
the  law;  but  In  the  general  charge  of  the 
court  an  Instruction  was  given,  by  which 
plalntifTs  right  to  recover  was  made  to  de- 
pend upon  the  existence  of  the  fact  that  bis 
injury  was  received  while,  In  a  reasonable 
way,  and  without  any  negligence  on  his  part, 
he  was  attempting  to  board  defendant's 
train,  and  that  the  accident  was  caused  on 
account  of  the  train's  being  started  before 
it  had  been  stopped  a  reasonable  length  of 
time  and  in  such  manner  as  would  prevent 
the  plaintiff  from  boarding  the  train  In  safe- 
ty. We  think  the  rule  of  law  applicable  to 
the  facts  in  this  case  is  stated  with  sufiTclent 
clearness  In  the  charge  given  by  the  court 
for  the  Jury  not  to  have  been  mislead,  and 
substantially  the  equivalent  of  the  instruc- 
tion refused  was  embodied  In  the  charge. 
For  which  reason,  the  refusal  of  the  instruc- 
tion, although  it  correctly  states  the  law,  is 
not  reversible  error.  Finch  et  aL  v.  Brown 
et  al.,  27  Okl.  217,  111  Pac.  391;  EUet-Ken- 
dall  Shoe  Co.  t.  Ross  et  al.,  28  OkL  697.  115 
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Pac.  802;  Citizens'  Bank  of  Wakita  v.  Gar- 
nett,  21  Okl.  200,  95  Pac.  755. 

[3]  By  another  assignment,  defendant  com- 
plains of  the  rejection  of  certain  teBtimony. 
Plaintiff,  on  cross-examination,  was  asked 
if,  on  the  day  about  one  month  after  the  ac- 
cident, he  went  to  the  bam  of  one  Mr.  Hous- 
er  In  the  town  of  Ada,  In  which  town  both 
plaintiff  and  said  Houser  lived,  and  there 
had  a  conversation  with  him.  This  question 
plaintiff  answered  in  the  affirmative.  There- 
upon he  was  asked  the  following  question: 
"Did  not  you  tell  Houser  that  that  was  all 
right,  and  if  he  would  help  you  out  in  this 
case  you  would  give  him  $50?  A.  Ko,  sir; 
I  did  not  speak  but  a  few  words.  Q.  Tou 
know  that  was  not  mentioned?  A.  No,  sir; 
I  did  not  offer  him  any  money  at  all."  Hous- 
er, who  testified  for  plaintiff,  was  later  called 
by  defendant,  and  was  asked  the  following 
question:  "Tell  the  jury  whether  or  not 
Mr.  Walker  told  you.  In  substance,  that  he 
had  $50  for  you,  and  he  wanted  you  to  treat 
him  right  about  this  case?"  To  this  ques- 
tion, an  objection  was  sustained.  Prior  to 
asking  this  question,  Houser  was  asked  by 
defendant's  counsel  if  he  remembered  the  oc- 
casion of  plaintiff's  coming  to  his  barn  about 
a  month  after  the  accident  and  talking  with 
him,  which  the  witness  answered  in  the  af- 
firmative, except  he  could  not  say  as  to  the 
time.  Counsel  for  plaintiff  insist  that  the 
foregoing  question  was  not  competent,  first, 
for  the  reason  that  the  question  and  answer 
of  plaintiff  were  upon  a  collateral  issue; 
and,  secondly,  that  the  question  propounded 
to  the  witness  Houser  was  not  the  same  ques- 
tion that  was  propounded  to  plaintiff.  On 
the  authority  of  both  the  decided  cases  and 
the  text-writers,  a  witness  who  has  testi- 
fied upon  a  material  issue  may  be  asked, 
upon  cross-examination,  whether  he  has  of- 
fered to  one  of  the  parties  to  procure  testi- 
mony for  him  for  pay,  or  made  an  agreement 
or  proposition  to  either  party,  for  a  consid- 
eration, to  suppress  testimony,  or  whether 
he  himself  has  attempted  to  buy  or  bribe 
other  witnesses;  that  such  evidence  is  not 
collateral,  for  it  goes  directly  to  the  credit 
of  the  witness.  Barkly  v.  Copeland,  86 
Cal.  483,  25  Pac.  1,  405;  Lewis  v.  Steiger, 
68  Cal.  200,  8  Pac.  884;  Luhrs  v.  Kelly,  07 
Cal.  289,'  7  Pac.  696;  Morgan  v.  Frees,  15 
Barb.  (N.  T.)  3.'>2;  McGinnis  v.  Grant,  42 
Conn.  77;  Folsom  v.  Brawn,  5  Foster  (25  N. 
H.)  114;  State  v.  Downs,  91  Mo.  19,  3  S.  W. 
219;  1  Greenleaf  on  Ev.  §  462;  Wharton  on 
Ev.  g  547.  Such  questions  may  be  asked  as 
a  predicate  for  Impeaching  the  witness  by 
the  evidence  of  other  witnesses.  Whether 
the  question  rejected  in  this  case  is  the  same 
as  the  question  propounded  to  plaintiff,  and 
whether  the  impeaching  witness  qualified  as 
to  the  time  and  place  of  said  conversation, 
is  unimportant  to  decide;  for,  upon  another 
ground,  we  think  this  testimony  was  comi>e- 
teut 

In  Moriarty  v.  London,  Chatham  &  Dover 


By.  Co.,  5  Ia  R.  Q.  B.  Cas.  314,  plaintiff 
sought  to  recover  damages  for  injury  sustain- 
ed by  his  wife,  owing  to  the  negligence  of 
the  railway  company.     Defendant  was  per- 
mitted to  prove  by  a  witness  that  plaintiff 
and  another  person,  acting  as  agent,  offered 
to  compensate  the  witness  if  he  would  give 
evidence  as  to  the  accident.    Lord  Cockbum, 
C.  J.,  in  holding  such  evidence  competent, 
said:  "I  think  this  rule  ought  to  be, discharg- 
ed, so  far  as  the  ground  taken  that  the  evi- 
dence was  improperly  admitted.    I.  think  It 
was    rightly   admitted.     The    conduct   of   a 
party  to  a  cause  may  be  of  the  highest  im- 
portance in  determining  whether  the  cause  of 
action  in  which  he  is  plaintiff,  or  the  ground 
of  defense,  if  he  is  defendant,  is  honest  and 
just,  just  as  it  is  evidence  against  a  prisoner 
that  he  has  said  one  thing  at  one  time  and 
another  at  another,  as  shewing  that  the  re- 
course of  falsehood  leads  fairly  to  an   in- 
ference of  guilt    Anything  from  which  sucb 
an  inference  cAn  be  drawn  is  cogent  and 
important  evidence  with  a  view  to  the  Issue. 
So,  if  you  can  shew  that  a  plaintiff  has  been 
suborning  false  testimony,  and  has  mdeav- 
ored  to  have  recourse  to  perjury,  it  is  strong 
evidence  that  he   knew   perfectly   well   his 
cause  was  an  unrighteous  one.    I  do  not  say 
that  it  is  conclusive;    I  fully  agree  that  it 
should  be  put  to  the  jury,  with  the  intima- 
tion that  it  does  not  always  follow,  because 
a  man,  not  sure  be  shall  be  able  to  succeed 
by  righteous  means,  has  recourse  to  means 
of  a  different  character,  that  that  which  he 
desires,  namely,  the  gaining  of  the  victory, 
is   not   his   due,   or  that   he   has   not   good 
ground  for  believing  that  justice  entitles  him 
to  it    It  does  not  necessarily  follow  that  be 
has  not  a  good  cause  of  action,  any  more 
than  a  prisoner's  making  a  false  statement 
to  increase  his  appearance  of  innocence  is 
necessarily  a  proof  of  his  guilt;    but  it  is 
always  evidence  which  ought  to  be  submitted 
to  the  consideration  of  the  tdbunal  which 
has  to  judge  of  the  facts;   and  therefore  I 
think  that  the  evidence  was  admissible,  in- 
asmuch as  it  went  to  shew  that  the  plaintiff 
thought  he  had  a  bad  case."    The  doctrine 
and  rule  of  the  foregoing  case  has  been  gen- 
erally approved  and  followed  by  the  courts 
of  this  country. 

At  paragraph  795,  1  Thompson  on  Trials, 
it  is  said:  "Evidence  of  attempts  by  the  op- 
posite party,  or  by  one  authorized  by  him,  to 
destroy,  fabricate,  or  suppress  evidence  may 
be  shown;  such  acts  being  in  the  nature  of 
an  aduiission  that  the  party  has  no  sufilcient 
case,  unless  aided  by  suppressing  or  fabri- 
cating evidence."  To  the  same  effect  is  the 
holding  In  the  following  cases:  Chicago  City 
Ily.  Co.  V.  McMahon,  103  lU.  485,  42  Am. 
Rq).  29;  WlnchcU  et  al.  v.  Edwards  et  al., 
57  111.  41;  Snell  et  al.  v.  Bray,  56  Wis. 
156,  14  N.  W.  14;  Martineau  v.  May,  18  Wis. 
59;  Georgia  Railroad  &  Banking  Co.  v.  Ly- 
brend,  99  Ga.  421,  27  S.  E.  794. 

In  the  last-mentioned  case,  in  the  syllabus 
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by  the  court,  It  Is  said:  "On  the  trial  of  a 
'  cMl  action,  at  which  the  plaintiff  testifies  as 
a  witness  In  his  own  behalf,  It  is  compefent 
for  the  defendant  to  prove  that  the  plalntlfT, 
In  furtherance  of  this  Identical  cause,  and 
for  the  purpose  of  preTaUing  therein,  had 
been  guilty  of  base,  dishonorable,  or  criminal 
conduct  Evidence  of  this  character  Is  ad- 
missible in  behalf  of  the  defendant,  both  to 
discredit  the  plaintiff  as  a  witness,  and  to 
throw  suspicion  upon  the  Justice  of  bis 
cause  of  action." 

It  la  urged  by  plaintiff's  counsel  that  the 
evidence  rejected  does  not  tend  to  Impute  to 
plaintiff  any  dishonorable  or  corrupt  conduct. 
With  this  contention,  we  cannot  agree.  It 
Is  true  that  the  question  rejected  does  not 
show  by  the  converBation  attempted  to  be 
established  that  plaintiff  proposed  in  specific 
terms  to  bribe  the  witness  to  swear  falsely 
for  him  upon  any  specific  matter  touching 
the  case.  Eouser  was  a  passenger  on  the 
train  from  which  plaintiff  departed  at  El- 
dorado on  the  morning  of  the  alleged  acci- 
dent, and  was  also  used  as  a  witness  by 
plaintiff  to  establish  the  movement  of  the 
train  at  that  time.  Witness  resides  in  the 
town  of  plaintiff's  residence.  The  character 
of  testimony  he  was  capable  of  giving  in  the 
cause  was  not  of  an  expert  nature,  or  of 
such  a  nature  as  to  entitle  him  to  extra  com- 
pensation therefor.  One  who  willfully  sub- 
orns perjury  would  rarely  propose  to  a  wit- 
ness whom  he  sought  to  corrupt  to  pay  him 
80  much  for  false  testimony.  He  would 
couch  his  proposition  in  more  diplomatic  and 
tactful  language  out  of  fear  that  so  bold  a 
proposal  might  shock  the  conscience  of  his 
witness,  I>e  rejected,  and  thereby  the  more 
greatly  expose  the  offerer  of  the  bribe  to 
prosecution  and  conviction  for  his  offense. 
The  meaning  of  the  conversation  sought  to  be 
established  that  readily  suggests  Itself  to 
one's  mind,  under  the  circumstances.  Is  that 
plaintiff  sought  by  the  offer  of  money  to 
this  witness  to  influence  him  to  testify  favor- 
ably to  bis  cause.  If  defendant  had  been 
permitted  to  show  this  conduct  on  the  part 
of  plaintiff,  it  cannot  be  said  it  would  not 
have  bad  an  effect  upon  the  minds  of  the 
jurors  favorable  to  defendant;  and  the  im- 
portance of  this  testimony  to  defendant  be- 
comes apparent  upon  a  review  of  the  entire 
evidence  of  the  case. 

The  action  and  course  of  conduct  of  plain- 
tiff immediately  after  the  accident  and  for 
several  days  thereafter  was  of  a  somewhat 
extraordinary  and  unusual  nature.  He  trav- 
eled upon  the  train  to  Chlckasha,  and  made 
no  mention  to  the  conductor  upon  the  train 
of  the  injury  be  had  received;  nor  to  any 
other  person,  except  to  one  passenger,  whom 
be  could  not  name.  At  Chlckasha,  where  he 
stopped  for  the  night,  he  purchased  a  nickel's 
worth  of  morphine,  which  he  took  and  went 
to  a  hotel,  where  he  went  to  bed,  because  he 
was  suffering;   but  be  made  no  mention  of 


his  Injury  or  of  the  aeddent  to  any  one. 
After  buying  a  bottle  of  Peruna,  he  left  next 
morning  in  a  buggy  for  the  towns  of  Lind- 
say and  Pauls  Valley,  driving  across  coun- 
try all  day  long.  Upon  his  arrival  at  the 
last-mentioned  place,  he  went  to  a  hotel,  se- 
cured a  room,  stating  at  the  time  that  he  was 
sick,  consulted  with  and  called  a  physician, 
whom  he  also  Informed  of  being  sick  and  suf- 
fering great  pain,  remained  at  the  hotel  for 
several  days,  but  at  no  time  mentioned  to  ei- 
ther the  hotel  keeper  or  his  physician,  who 
made  several  visits,  anything  of  the  accident, 
or  of  the  injuries  he  had  received  therefrom; 
and  the  physician  who  examined  him  at  the 
time  failed  to  discover  any  evidence  of  bis  in- 
juries, but  diagnosed  his  condition  as  one  of 
symptoms  of  pneumonia,  and  treated  him  for 
such  disease  with  favorable  results. 

Against  this  testimony  was  the  evidence 
of  plaintiff  that  th^  accident  occurred,  and 
that  the  Injuries  were  received  as  he  alleged. 
The  truthfulness  of  his  statements  as  to 
the  occurrence  of  the  accident  and  the  in- 
juries received  therefrom,  In  the  light  of  his 
conduct  thereafter,  were  properly  questions 
for  the  Jury  (Texas  &  P.  Ry.  Co.  v.  Gardner, 
114  Fed.  186,  52  C.  C.  A.  142);  and,  after 
approval  of  the  verdict  by  the  trial  court. 
It  should  not  t>e  disturl>ed  upon  this  ground. 
But,  since  the  establishment  of  his  injuries 
by  this  accident  was  dependent  entirely  upon 
plalntlfCs  testimony,  the  fact  that  he  of- 
fered to  influence  witnesses  to  testify  in  bis 
favor  by  the  offer  of  money  would  be  a  cir- 
cumstance strongly  bearing  upon  the  question 
of  the  justness  of  his  claim  and  of  his  credi- 
bility as  a  witness;  and  the  rejection  of  such 
evidence  was  prejudicial  error. 

[4]  Counsel  for  plaintiff  has  urged  that 
the  question  presented  by  the  exclusion  of 
the  foregoing  evidence  has  not  been  pre- 
served for  review  In  this  court,  because  no 
statement  was  made  to  the  trial  court  of  the 
testimony  which  It  was  expected  would  be 
elicited  by  the  question  objected  to.  In  vol- 
ume 2,  Cyc.  p.  697,  It  Is  said :  "To  reserve  any 
question  on  the  ruling  of  the  trial  court  In 
excluding  testimony,  there  must  be  a  perti- 
nent question  propounded,  and,  upon  objec- 
tion being  made,  a  statement  to  the  court  of 
the  testimony  which  it  is  expected  will  be 
elicited  by  the  question  and  an  exception 
taken  to  the  ruling  thereon."  The  foregoing 
language,  we  think,  too  broadly  states  the 
rule;  or.  If  it  be  taken  as  stating  the  general 
rule,  It  does  not  Include  the  exception  that, 
where  it  is  apparent  on  the  face  of  the  ques- 
tion asked  the  witness  what  the  evidence 
sought  to  be  introduced  Is,  and  that  It  is 
material,  upon  objection  being  sustained  to 
It  and  exception  thereto  saved,  the  action  of 
the  court  may  be  reviewed  on  appeal.  Mitch- 
ell V.  Harcourt  et  al.,  62  Iowa,  349,  17  N. 
W.  581;  Town  of  Londonderry  v.  Fryor  (Vt) 
79  Atl.  46;  Albertinl  v.  Linden,  43  Mont. 
126,  115  Pac.  31.  An  exception  to  the  rul- 
ing of  the  trial  court  in  this  case  was  saved. 
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The  Jud^ent  of  the  trial  court  Is  rerera- 
ed,  and  tbe  cause  remanded. 

TURNER,  C.  J.,  and  KANE  and  DUNN, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 

(32  Okl.  2S9) 

ROB  et  nz.  y.  FLEMING  et  al. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(BpUabu*  by  the  Court.) 

1.  Bills  and  Notes  (§  351*)— Tbansfeb  Aft- 

EB  Matoritt— Defenses. 

R.  and  wife,  mortgagors,  defaulted  in  the 
payment  of  one  instaUment  of  tbe  principal, 
together  with  interest  and  taxes.  K.,  the  mort- 
gagee, agreed  to  extend  the  time  of  payment 
on  the  delinquent  installment  on  condition  that 
R.  would  make  certain  improvements  on  the 
mortgaged  premises.  R.  promised  to,  and 
did  in  fact,  make  sach  improvementa  on  the 
understanding  with  K.  that  he  would  forbear 
foreclosure  proceedings,  and  wait  until  a  def- 
inite future  time  for  the  payment  of  the  de- 
linquent installment.  After  the  improvements 
had  been  made  by  R.,  tbe  mortgagor,  K.,  the 
mortgagee,  transferred  the  mortgage  and  notes, 
including  tbe  past-due  note,  to  F.  who  at  once 
brought  foreclosure  proceedings  on  account  of 
tbe  delinquent  installment,  interest,  and  taxes. 
R.  and  wife  answered,  denying  the  right  of  F. 
to  foreclose  and  pleaded  tbe  agreement  with 
K.  to  extend  the  time  of  payment.  To  this 
answer,  F.  demurred,  which  demurrer  was  sus- 
tained by  the  court  Etld:  (a)  F.  took  the 
notes  from  K.  subject  to  any  defense  which  R. 
and  wife  had  against  them. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fi  8T8-881,  882%-885;   Dee. 
Dig.  §  351.*] 
2i  Mobtoaoes     (I    306* )— Paymeniv-Bxten- 

SION  OF  Time— CONSIDEBATION. 

The  improvements  made  on  the  mortgaged 
premises  by  R.,  under  the  agreement  with  K., 
was  a  sufficient  consideration  for  the  extension 
of  the  time  of  payment,  of  the  instaUment,  in- 
terest, and  taxes,  and  said  agreement,  if  madej 
should  be  enforced, 

[Ed.  Note.^For  other  cases,  see  Mortgages, 
Cent.  Dig.  i{  890-896;    Dec.  Dig.  §  306.»] 

3.  Frauds,  Statute  of  (8  44*)— Evidence 
(I  445*)— Extension  of  Time  for  Pay- 
ment—Paxol  EVIDSNOB  Affectino  W.bix- 

ING. 

An  extension  of  time  of  payment  of  a 
note  by  the  payee  is  not  such  a  contract  as 
need  be  in  writing  as  being  within  the  statute 
of  frauds,  nor  does  proof  of  such  agreement 
come  w'ithin  the  rule  which  prohibits  the  ad- 
mission of  parol  evidence  which  seeks  to  vary 
the  terms  of  a  written  instrument. 

[Ed.  Note, — For  other  oases,  see  Frauds, 
Statute  of,  Gent.  Dig.  il§  66,  92;  Dec.  Dig.  g 
44;*  Evidence,  Cent.  Dig.  {$  2052-2065;  Dec, 
Dig,  $  445.*] 

4.  Mortoaoes  ((  •  457*)  —  Foreclosure — 
Pleading, 

The  court  erred  In  sustaining  a'  demurrer 
to  an  answer  which  sets  np  such  defense  to  a 
foreclosure  proceeding. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig,  If  1337,  1338;  Dec,  Dig,  §  457.*] 

Commissioners'  Opinion,  Division  No.  1. 
Elrror  from  Superior  Court,  Pottawatomie 
County;    George  Abernathy,  Judge. 


Action  by  Lorena  B.  Fleming  and  otbers 
against  J.  B.  Roe  and  wife.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  Instructions. 

Blakeney  &  Maxey,  for  plaintiffs  In  er- 
ror. J.  W.  Brooks,  for  defendant  In  error 
Fleming. 

ROBERTSON,  C.  This  suit  originated  In 
the  superior  court  of  Pottawatomie  county 
on  July  20,  1909,  when  the  defendant  in  er- 
ror, Lorena  B.  Fleming,  filed  her  petition 
against  the  plaintiffs  In  error,  and  sought 
thereby  to  recover  a  Judgment  against  them 
on  23  promissory  notes,  and  to  bave  a  mort- 
gage upon  certain  real  estate  described  in 
plaintiff's  petition  foreclosed.  The  defend- 
ants in  error,  8.  S.  Carson  and  tbe  Sbawnee 
National  Bank,  were  Joined  as  codefendants, 
and  In  the  prayer  of  plaintiff's  petition  It 
was  asserted  that  said  last-named  defend- 
ants bad  or  claimed  some  right,  title,  or  in- 
terest tn  and  to  said  property,  but  alleged 
that  whatever  interest  they  mlgbt  have  was 
subsequent,  inferior,  and  Junior  to  ttie  plain- 
tiff's mortgage  lien,  and  asked  for  judgment 
against  all  of  the  defendants,  foreclosing 
their  equity  of  redemption  in  said  property. 
The  allegations  of  the  petitions  show  that 
on  the  10th.  day  of  October,  1907,  tbe  plain- 
tiff in  error  J.  B,  Roe  made  and  delivered  to 
one  Thomas  Kelley  25  promissory  notes  'for 
the  sum  of  $100  each,  except  the  tirst  which 
was  In  the. sum  of  $50,  each  bearing  interest 
at  the  rate  of  6  per  c6nt  per  annum  fr^m  the 
date  thereof,  payable  semiannually;  tbat  tbe 
first  and  third  of  said  notes  were  paid,  but. 
that  at  tbe  time  of  filing  said  petition  23  re- 
mained unpaid,  which  amotmted  In  tbe  ag- 
gregate to  $2,300  and  Interest.  Tbese  notes- 
were  signed  by  J.  B.  Roe,  but  not  by  Ivy  M. 
Roe.  It  further  appears  that  Thomas  Kel- 
ley, the  original  payee  of  said  note,  had  in- 
jiorsed  each  of  them  without  recourse  to  tbe 
plaintiff,  Lorena  B.  Fleming,  and  tbat  she 
was  the  owner  and  holder  and  in  possession 
of  the  same  at  the  time  the  suit  was, filed. 
The  petition  further  charges  that  at  tbe 
time  of'  the  execution  of  said  notes,  and  as 
a  part  of  the  same  transaction  and  contract,' 
and  for  tbe  purpose  of  securing  tbe  payment 
thereof,  the  plaintiffs  In  error,  J.  B.  Roe 
and  Ivy  M,  Roe,  husband  and  wife,  made  and 
executed  unto  the  said  Thomas  Kelley  a 
certain  real  estate  mortgage  on  the  proiierty 
described;  that  the.  same  was  duly  signed 
and  acknowledged,  and  recorded  in  tbe  office 
of  the  register  of  deeds  of  Pottawatomie 
countj';  that  on  June  18,  1009,  Kelley  as- 
signed said  mortgage  to  the  plaintiff.  Plain- 
tiff further  alleges  tbat  it  was  provided  by 
the  terms  of  tbe  mortgage  that  if  tbe  sum. 
or  sums,  of  money  or  any  part  tbereofwere 
not  pAid  when  tbe  same  was  due,  or  if  tbe 
taxes  and  assessments  of  every  nature  which 
might  be  levied  on  -said  premises  were  not- 


*For  other  coses  see.sam*  topic  and  section  NUMBER  In  Dec,  Dig,  ft  Am^  Dig.  Key  No.  S^rl^  ft  ^I*'f  ladezes . 
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p«ld  when  due,  and  if  the  Insurance  was 
not  kept  up  on  the  building,  then  the  whole 
of  said  sum,  or  sums,  and  Interest  thereon, 
should  become  due  and  payable  without  no- 
tice, and  that  the  mortgagee  or  her  assigns 
should  be  entitled  to  the  possession  of  said 
property  with  the  rents  and  proflts.  I'laln- 
tUI  further  charged  that  the  conditions  of 
said  mortgage  and  notes  had  been  broken, 
in  that  on  October  10,  1908,  there  became 
due  and  payable  according  to  tbe  terms  of 
the  mortgage  the  sum  of  ?100"on  the  second 
note  and  the  interest  on  all  said  notes;  ttiat 
said  note  and  the  interest  on  the  others  had 
not  been  paid,  although  payment  had  been 
demanded;  that  defendant  neglected  to  pay 
taxes  on  said  property  for  the  year  1SJ07, 
amounting  to  $20.  The  plaintiff  was  obliged 
to  pay  the  same  to  protect  the  property  from 
a  tax  sale.  PlaintlH  further  alleged  that 
the  defendants  Roe  and  his  wife  were  in 
possession  of  said  property,  and  asked  for  a 
receiver,  and  that  she  have  Judgment  for  tbe 
entire  sum,  interest,  and  attorney's  fee. 
Thereafter,  on  August  21,  1909,  plaintiffs  in 
error  filed  an  amended  answer  to  said  peti- 
tion, which,  after  denying  the  allegations 
of  the  petition  generally,  denied  that,  plain- 
tiff was  the  real  party  in  interest,  charging 
that  J.  W.  Brooks  was  the  owner  and  bolder 
of  the  notes,  that  he  had  furnished  a  con- 
sideration for  the  purchase  of  the  same,  and 
bad  said  notes  and  mortgage  Indorsed,  and 
assigned,  to  the  plaintiff,  but. that  plaintllf 
had  paid  no  consideration,  and  had  no  inter- 
est whatever  in  said  notes,  but  was  merely 
tlie  agent  of  Brooks,  and  that  Brooks  was 
the,  legal  and  equitable  owner  of  the  proper- 
ty. Plaintiffs  in  error  further  admit  tbnt 
they  executed  the  notes  and  mortgages,  but 
alleged  that  tbe  plaintiff  could  not  claim  a 
right  to  claim  a  forfeiture,  or  to  ask  fore- 
closure, for  the  reason  that  the  defendants 
had  sold  and  delivered  to  Kelley,  the  plaln- 
tlSTs  vendor,  material  to  the  amount  of  $32.- 
73  at  the  time  when  Kelley  was  the  owner 
and  holder  of  the  notes,  and  it  was  agreed 
between  them  that  the  said  amount  should 
be  credited  on  this  Indebtedness,  without 
claiming  any  forfeiture  from  the  plaintiffs 
in  error  of  the  unpaid  note  and  Interest. 
Plaintiffs  in  error  further  allege  In  their 
amended  answer  that  on  April  10,  lUUi),  all 
Interest  on  said  notes  being  due  and  unpaid, 
and  the  taxes  and  tbe  note  which  became 
due  October  10,  1008,  still  being  unpaid,  that 
J.  B.  Roe,  one  of  the  plaintiffs  In  error,  ten- 
dered to  and  paid  the  same  to  the  said  Kel- 
ley, and  the  said  Kelley  accepted  the  full 
payment  of  tbe  said  note  for  $100,  which  be- 
came due  April  10,  1909,  six  months  after 
No.  2  had  matured,  and  as  the  taxes  had  be- 
come due  and  payable,  and  had  been  paid, 
and  that  said  Kelley  at  the  time  that  he  ac- 
cepted the  $100  payment  on  said  third  note 
made  no  demand  on  defendants,  or  either  of 
them,  for  the  immediate  payment  of  the  un- 
paid note,  or  the  unpaid  Interest  or  taxes, 
122  P.— 32 


and  claimed  no  forfeiture  from  the  plaintiff 
in  error  by  reason  of  the  pretended  default, 
and  that  said  Kelley  at  the  time  was  the 
owner  and  holder  of  said  notes  and  mortgage, 
and  that  said  defendant  J.  B.  Roe  had  agreed 
with  the  said  Kelley  at  the  time  Kelley  held 
and  owned  the  said  notes  and  mortgage  that 
he,  Roe,  would  paint  and  make  other  improve- 
ments upon  the  property  covered  by  said 
mortgage,  and  that  the  note  which  was  due 
in  October,  1908,  might  run  until  October  1, 
1909,  at  which  time  defendants  could  pay 
the  same,  and  the  said  Kelley  would  claim  no 
forfeiture  by  reason  thereof,  and  that  there- 
upon, and  relying  upon  said  contract,  and  In 
consideration  of  said  agreement,  said  plain- 
tiff in  error  Roe  did  expend  a  considerable 
sum  of  money  on  Improvements  on  said  prop- 
erty, and  which  money  he  would  have  paid 
on  the  said  note,  except  for  the  agreement 
aforesaid  had  with  said  Kelley,  who  was  at 
the  time  of  said  agreement  tbe  owner  and 
holder  of  said  mortgage  as  aforesaid.  To  this 
amended  answer  the  plaintiff  filed  a  general 
demurrer. 

The  defendant  the  Shawnee  National  Bank 
and  the  defendant  S.  S.  Carson  filed  an  an- 
swer and  cross-petition,  asking  to  have  subse- 
quent mortgages  foreclosed.  On  September 
7,  1909,  the  court  sustained  the  demurrer  to 
the  defendant's  amended  answer,  and  the 
plaintiff  in  error,  refusing  to  plead  further, 
but  electing  to  stand  on  said  amended  an- 
swer, was  adjudged  in  default,  and  Judgment 
was  entered  In  favor  of  the  plaintiff  and 
against  the  defendants  J.  B.  Roe  and  Ivy 
Roe,  as  prayed  for.  From  this  Judgment  Roe 
and  his  wife  appealed,  and.  present  but 
one  assignment  of  error  for  the  consideration 
of  this  court,  and  that  is  that  the  court  erred 
In  sustaining  the  general  demurrer  to  the 
amended  answer  of  the  plaintiffs  In  error. 

The  action  In  foreclosure  was  begun  July 
20,  1909.  It  is  admitted  by  the  pleadings 
that  Kelley,  the  original  payee  of  said  note 
and  mortgage,  transferred  the  same  to  Lo- 
rena  B.  Fleming  after  the  maturity  of  the 
second  note.  Therefore  the  defense  as  urged 
by  Roe  and  his  wife.  If  good  as  against  kel- 
ley, would  necessarily  be  good  as  against 
Lorena  B.  Fleming.  Roe  and  his  wife  In 
their  amended  answer  allege  that  the  first 
and  third  note  have  been  paid,  but  admit 
that  the  second  note,  which  became  due  Oc- 
tober 10,  1908,  also  the  interest  for  tbe  year 
ending  October  10,  1908,  is  unpaid,  also  that 
the  Interest  for  the  haK  year  ending  April 
10,  1909,  is  unpaid,  and  taxes  to  the  amount 
of  120  are  past  due,  but  they  contend  that 
no  other  Interest  on  said  notes,  and  none  of 
the  other  of  said  notes  are  due  and  payable, 
and  that  plaintiff  cannot  lawfully  claim  the 
right  to  declare  all  of  said  notes  due  and  to 
ask  for  foreclosure  of  tbe  mortgage  by  rea- 
son of  the  above-named  defaults  for  the  fol- 
lowing reasons:  First,  that  prior  to  the  date 
of  the  transfer  of  the  notes  and  mortgage  to 
Fleming  by  Kelley,  and  while  Kelley  was 
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stni  the  owner  and  holder  of  the  same,  the 
defendant  Roe  sold  and  delivered  to  said 
Kelley  lumber  of  the  value  of  $32.75,  which 
sum  Kelley  agreed  to  credit  on  the  indebted- 
ness now  alleged  to  be  due,  without  claim- 
ing any  forfeiture  or  penalty  on  the  said  sec- 
ond note  and  the  said  second  year'^  interest 
and  the  said  taxes  being  then  due;  second, 
that  on  April  10,  1909,  all  Interest  on  said 
notes  being  due  and  unpaid  up  to  date,  and 
said  taxes  and  the  said  note  which  became 
due  on  October  10,  1908,  being  still  unpaid, 
the  said  7.  B.  Roe  tendered  and  the  said 
Kelley  accepted  the  full  payment  of  said  note 
for  $100,  which  became  due  April  10,  1909, 
and  said  Kelley  then  and  there  made  no  de- 
mand of  these  defendants,  or  either  of  them, 
for  the  Immediate  payment  of  said  unpaid 
note,  and  said  unpaid  Interest  and  taxes  and 
claimed  no  forfeiture'  by  reason  of  said  de- 
fault in  the  payment  of  said  note,  Interest, 
or  taxes,  and  that  said  Kelley  is  still  the 
owner  of  the  notes  and  mortgage;  third, 
that  on  the  1st  day  of  May,  1909,  the  defend- 
ant J.  B.  Roe  had  a  .conversation  with  said 
Kelley,  who  was  then  and  there  the  owner 
of  said  notes  and  mortgage,  in  which  conver- 
sation said  Roe  stated  to  Kelley  that  he  had 
some  money,  but  he  thought  it  better  for  the 
property  covered  by  the  mortgage  that  he 
should  paint  and  make  other  necessary  im- 
provements on  the  same,  and  that,  in  case 
that  be  did  make  said  Improvements,  he 
could  not  pay  the  amount  overdue  on  said 
notes,  interest,  and  taxes  before  October  1, 
1909,  but  that  he  would  make  full  settlement 
with  Kelley  by  October  10,  1909,  or,  on  fail- 
ure 80  to  do,  would  make  to  said  Kelley  a 
deed  to  said  property  covered  by  said  mort- 
gage; that  at  said  time  and  place,  and  in 
said  conversation,  said  Kelley  consented  that 
said  defendant  Roe  might  expend  the  money 
on  improvements  on  said  property,  and  ex- 
pressed himself  as  satisfied  with  Roe's  propo- 
sition to  pay  all  back  interest,  taxes,  and 
other  amounts  due  by  October  10,  1909,  as 
aforesaid,  or  to  make  the  said  Kelley  a  deed 
to  said  property  on  failure  to  so  pay,  and 
plaintifts  In  error,  relying  on  said  conversa- 
tion, and  on  the  conduct  of  said  Kelley,  ex- 
pended about  $100  on  said  building  for  paint 
and  other  improvements. 

[1]  Nicholson  V.  Cinque,  51  App.  Dlv.  604, 
64  N.  Y.  Supp.  191,  was  a  case  where  Cinque 
made  a  mortgage  to  secure  the  payment  to 
Flavell  the  sum  of  $1,200,  $15  being  payable 
on  the  1st  day  of  each  month  beginning  with 
August  1,  1897.  The  action  was  begun  Sept- 
ember 21,  1898.  The  complainant  alleged 
that  the  mortgagor  had  failed  to  comply 
with  the  conditions  of  the  mortgage  by  omit- 
ting to  pay  a  sum  of  $15  interest  and  install- 
ment of  principal  which  became  due  and  pay- 
able on  the  1st  day  of  each  month  between 
December  1,  1897,  and  September  1,  1898,  in- 
clusive, and  that  by  reason  of  such  default  the 
plaintiff  had  elected  to  consider  the  entire 
principal,  amounting  to  $1,072.27,  to  be  due 


and  payable.  The  plaintiff  sued  as  the  as- 
signee of  the  mortgage.  The  mortgagor  de- 
nied that  any  sum  whatever  was  due  upon  the 
mortgage  and  alleged  that  plaintiff  was  not 
the  real  party  in  Interest  but  merely  the  agent 
of  Elavell,  the  mortgagee.  He  also  set  np 
two  affirmative  defenses,  one  of  which  was 
that  Flavell  on  or  about  January  10,  1898, 
entered  into  an  agreement  with  Guiseppe 
Cinque,  extending  the  time  for  the  ijayment 
of  the  principal,  and  waiving  the  Interest 
upon  the  mortgage,  until  after  the  said  Fla- 
vell had  performed  other  certain  agreements 
which  he  entered  into  with  the  said  Guiseppe 
Cinque  at  the  same  time,  that  said  agreement 
of  extension  was  made  for  the  benefit  of 
Theresa  Cinque,  and  that  said  Havel  1  had 
not  performed  the  other  contemporaneous 
agreement  already  mentioned.  The  court 
held  that  the  legal  efTect  of  the  agreement 
between  Flavell  and  Cinque  was  to  suspend, 
for  the  time  being,  all  right  to  enforce  pay- 
ment of  the  installments  and  interest,  payable 
by  the  terms  of  the  mortgage,  and  also  to  en- 
title the  mortgagor  to  have  certain  credits 
applied  upon  the  mortgage,  and  held  that 
Nicholson,  the  assignee  of  Flavell,  was  not 
entitled  to  maintain  the  action  In  forclosure, 
but  that  the  same  was  prematurely  institut- 
ed. This  is  a  very  strong  case  in  support 
of  the  contention  urged  by  the  plaintiffs  in  er- 
ror, and  seems  to  be  the  established  rule  fol- 
lowed by  the  courts  in  cases  wherein  similar 
questions  are  Involved.  In  Faxton  v.  Faxon 
et  al.,  28  Mich.  158,  it  was  said:  "A  mort- 
gagee of  lands  who  had  persuaded  a  son  of 
the  mortgagor,  after  the  death  of  the  latter, 
and  when  the  land  was  of  little  value,  and 
the  son  contemplated  removal  to  another  re- 
gion, to  remain  on  the  farm  and  take  care 
of  it  and  support  the  family  of  his  deceased 
father,  upon  a  promise  that  the  mortgages 
should  never  be  enforced  against  the  family, 
is  estopped  thereby,  after  the  lapse  of  sever- 
al years,  during  which  such  son  had  cultivat- 
ed said  farm  and  cared  for  the  family,  and 
the  land  had  grown  valuable  under  his  til- 
lage, from  taking  any  steps  to  foreclose  the 
mortgage."  The  court  further  said:  "There 
is  no  rule  more  necessary  to  enforce  good 
faith  than  that  which  compels  a  person  to 
abstain  from  enforcing  claims  which  he  has 
induced  others  to  suppose  he  would  not  rely 
on.  The  rule  does  not  rest  upon  the  assump- 
tion that  he  has  obtained  any  personal  gain 
or  advantage,  but  on  the  fact  that  he  had 
induced  others  to  act  in  such  a  manner  that 
they  will  be  seriously  prejudiced  If  be  is  al- 
lowed to  fall  in  carrying  out  what  he  has 
encouraged  them  to  expect"  In  the  case  at 
bar,  It  is  not  denied  but  that  Kelley,  the  own- 
er and  bolder  of  the  notes  and  mortgage  sued 
on,  had  a  conversation  with  Roe,  to  the  effect 
that  Roe  might  use  the  money  he  then  had 
in  the  improvement  of  the  mortgaged  proi)- 
erty,  and  that  Kelley  by  reason  of  such  Im- 
provements being  made  would  forbear  fore- 
closure proceedings.     The  pleadings  further 
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show  that  tn  a  certain  conversation  Roe 
agreed  with  Eelley,  that  In  case  all  past-due 
payments  of  principal,  Interest,  and  taxes 
were  not  met  October  10, 1901,  he  would  there- 
upon give  Eelley  a  deed  for  the  property. 
This  last  promise  by  Roe,  of  course,  would 
be  unenforceable,  unless  In  writing. 

[2]  However,  we  need  not  concern  our- 
selves with  that  phase  of  the  question,  for 
the  reason  that  the  maklag  of  the  Improve- 
ments on  the  premises  was  sufficient  con- 
sideration for  the  forl>earance  on  the  part 
of  Kelley. 

[3]  The  action  of  Roe  in  spending  the  mon- 
ey which  he  had  at  the  time,  and  which  he 
intended  to  apply  upon  the  indebtedness,  but 
which,  with  the  consent  and  approval  of  Kel- 
ley, he  used  in  the  making,  of  improvements 
on  the  property,  was,  without  doubt,  sufficient 
consideration  in  itself,  and,  if  Kelley  made 
such  agreement  with  Roe,  he  must  stand  by 
it  There  is  no  question  in  this  case  of  at- 
tempting to  vary  the  terms  of  a  written  in- 
strnment  by  parol  evidence.  Roe  does  not 
seek  to  change  the  terms  of  the  notes  and 
mortgage.  It  is  simply  a  question  of  an  ex- 
tension of  time  of  payment,  and  of  which 
Kelley  bad  entire  control,  and,  if  he  was  sat- 
isfied to  grant  the  additional  time  for  the 
consideration  hereinabove  alluded  to,  it  was 
his  own  business. 

[4]  We  are  of  the  opinion  that  the  amend- 
ed answer  of  Roe  and  bis  wife  stated  facts 
sufficient  to  constitute  a  defense  and  that  the 
court  erred  in  sustaining  the  demurrer  inter- 
posed by  the  defendant  in  error,  Lorena  B. 
Fleming,  and,  having  reached  this  conclusion, 
it  necessarily  follows  that  the  Judgment  of 
the  superior  court  of  Pottawatomie  county 
should  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  overrule  said  demurrer, 
and  for  further  proceedings  not  Inconsistent 
with  the  views  herein  expressed. 

PER  CURIAM.    Adopted  in  whole. 

(31  Okl.  MS) 

WILLIAMSON  et  aL  y.  ADAMS  et  al. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Bytlahut  hy  the  Court.) 

1.  Appeai,  and  Errob  (i§  281,  564*)— Case- 
Made — Service  and  Settling. 

Same  as  paragraph  2  of  the  syllabus  in 
Bond  et  aL  v.  Cook  et  al.,  28  Okl.  446,  114 
Pac  723. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §|  1650-1061,  2501-2506, 
2555-2559;    Dec.  Dig.  |§  281,  564.»] 

2.  Case-Made. 

Same  as  paragraph  1  of  the  s.vllabu8  in 
Powell  et  al.  v.  Nichols  et  al.,  20  Okl.  734,  110 
Pac.  762. 

Error  from  District  Court,  Oklahoma 
County;    Geo.  W.  Clark,  Judge. 

Proceedings  on  execution  In  favor  of  Lou- 
isa Adams  against  J.  C.  Williamson  and  an- 


other. From  an  order  confirming  a  sale 
under  the  execution,  defendants  brings  error. 
Dismissed. 

Morgan  &  Dupree,  for  plaintiffs  In  error. 
John  H.  Wright  and  Clarence  J.  Blinn,  for 
defendant  in  error. 

WILLIAMS,  J.  On  August  1,  1911,  an 
execution  was  issued  out  of  the  district  court 
of  Oklahoma  county  in  favor  of  Louisa  Ad- 
ams, as  plaintiff,  against  J.  C.  Williamson 
and  Emma  Wililanison,  as  defendants,  which 
was  levied  by  the  sheriff  of  said  county  upon 
certain  real  estate,  and,  after  notice,  sale 
was  had  thereon.  On  September  8,  1011,  the 
plaintiffs  in  error,  J.  C.  Williamson  and 
Emma  Williamson,  filed  a  motion  in  the  low- 
er court  to  set  aside  said  sale.  On  Septem- 
ber 14,  1911,  motion  .was  filed  for  the  sale  to 
be  confirmed.  On  October  28,  1911,  after 
bearing  evidence  on  said  motion,  the  court 
entered  an  order  confirming  said  sale  and 
overruling  the  motion  to  set  aside  the  same 
and  all  objections  thereto.  On  October  28, 
1911,  motion  for  new  trial  was  filed.  On 
November  Gth,  motion  for  new  trial  was 
overruled,  and  15  days  from  November  1, 
1911,  were  allowed  in  which  to  make  and 
serve  case-made.  Case-made  was  served  on 
November  14,  1911,  and  settled  by  the  trial 
judge  on  November  22,  1911.  Counsel  for  de- 
fendants In  error  have  moved  to  dismiss  this 
proceeding  In  error,  on  the  ground  that  the 
case-made  was  not  settled  In  time. 

The  motion  is  sustained.  Powell  et  al.  v. 
Nichols  et  al.,  26  Okl.  734,  110  Pac.  762; 
Bond  et  al.  v.  Cook  et  al.,  28  Okl.  446,  114 
Pac.  723.    All  the  Justices  concur. 

(32  Okl.  290) 

CHICAGO,  R.  L  &  P.  RY.  CO.  v.  BANKERS' 
NAT.    BANK. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(ByUahus  hy  the  Court.) 

1.  ASSIQKMENTS     (S§    23,    121* )— CLAIMS    AS- 
SIGNABLE—INJURIES  TO  Freight. 

S.  assigned  to  B.,  as  collateral  securit.v 
his  claim  against  C.  for  damages  on  account 
of  injuries  to  freight  received  in  transporta- 
tion under  a  written  pontracti  The  amount  of 
the  claim  exceeded  the  face  of  the  debt.  B. 
brought  suit  In  hla  own  name,  without  joining 
S.     HeM: 

(a)  That    the   claim   was   assignable. 

(b)  That  B.  could  maintain  the  action  there- 
on In  his  own  name,  and  that  S.  was  not  a  nec- 
essary party. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent.  Dig.  §§  40,  41,  200-205;  Dec.  Dig. 
§§  23,  121.*] 

2.  States   (§  9* )— Territorial  Courts- Ef- 
fect ,0F  Admission  to  Statehood. 

When  a  cause  of  action  was  commenced 
after  statehood,  the  procedure  in  force  In  the 
state  applied,  although  the  cause  of  action 
arose  in  the  Indian  Territory  prior  to  state- 
hood. 

[Ed.  Note. — For  other  cases,  see  States, 
Cent.  Dig.  $  4;   Dec.  Dig.  $  9.*] 


•For  other  cases  see  same  topic  and  sectioa  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes. 
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3.  PLEADiire    (8    398*)— Vakiahcb— Matem- 

ALITT. 

No  Tariance  between  the  allegations  in  a 
pleading  and  the  proof  is  to  be  deemed  ma- 
terial anleas  it  have  actnally  misled  the  ad- 
verse party,  to  bis  prejudice,  in  maintaining 
bis  action  or  defense  upon  the  merits. 

[Ed.  Note. — '^"r  other  oo<»p«  ••"•>  '"leading, 
Cent.  Dig.  f  1338;.  Dec.  Dig.  i  S98.*] 

4.  Appeai.  and  Erkob   (§  1170*)— Rbvikw— 
Harmless  Ebrob. 

The  court,  in  every  stage  of  action,  must 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party;  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect, 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  4540-4545;  Dec  Dig.  f 
1170.*] 

6.  Appeal  and   Erbob    (g   1068*)— Instbttc- 
TiONS— Construction  as  a  Whole. 

When  it  appears  th&t  the  court's  instruc- 
tions only  authorize  the  pury  to  return  a  ver- 
dict for  injury  to  goods  in  transportation,  and 
when  the  full  amount  of  the  verdict  returned  is 
sustained  by  the  evidence  of  injury,  a  cause 
will  not  be  reversed  because  the  court  refused 
an  instruction  advising  the  jury  that  they  could 
not  consider  the  value  of  goods  which  were 
lost,  no  claim  for  such  value  being  made,  al- 
though there  is  evidence  that  some  of  the 
goods  were  lost. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |$  4225-4228,  4230;  Dec. 
Dig.  i  1068.*) 

6.  Appeal  and  Error  (f  1005*)— Review- 
Questions  OF  Fact— Amount  of  Recov- 

EBT. 

Where  the  evidence  of  damage  is  in  gen- 
eral terms  and  of  doubtful  competency,  but  is 
uncontradicted,  and  its  admissibility  is  not 
challenged,  a  verdict  of  a  jury  which  has  been 
approved  by  the  trial  court  on  motion  for  new 
trial  will  not  be  disturbed  in  this  court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  3948-3954;  Dec  Dig.  8 
1005.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Carter  County  Court;  I.  R.  Ma- 
son, Judge. 

Action  by  the  Bankers'  National  Bank 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  Judgment  for  plalntitT, 
and  defendant  brings  error.    Affirmed. 

C.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  for  plaintiff  in  error.  Bledsoe 
&  Little,  tor  defendant  in  error. 

AMES,  C.  This  action  was  commenced  In 
August,  1908.  One  J.  A.  Simpson  had  as- 
signed to  the  plaintiff  all  of  bis  right,  title, 
and  interest  "in  and  to  a  certain  claim  for 
damages  to  personal  property  filed  by  me 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company."  The  assignment  was 
given  as  security  for  a  note  which  Simpson 
owed  the  plaintiff,  amounting  to  less  than 
the  claim  against  the  defendant  The  peti- 
tion alleged  that  the  Southern  Railway  Com- 
pany accepted  a  shipment  of  goods  at  Harrl- 
man,  Tenn.,  in  January,  1007,  "and  agreed 
and  undertook  to  transport  and  deliver  the 
same  to  Ardmore,  Okl.  (then  Indian  Terri- 


tory), for  a  consideration  of  1126,  •  ♦  • 
and  that  the  same  were  delivered  to  the  de- 
fendant at  Memphis,  Tenn.,  by  said  Sontbem 
Railway  Company,  January  9,  1907,  and  ac- 
cepted by  said  defendant  to  be  transported 
from  Memphis,  Tenn.,  to  deliver  to  J.  A. 
Simpson  at  Ardmore,  Okl.,  in  good  condition, 
for  the  consideration  hereinbefore  mention- 
ed." The  plaintiff  recovered  and  the  defend- 
ant brings  error. 

[1]  The  first  error  assigned  Is  that,  as  the 
assignment  was  Intended  as  collateral  securi- 
ty, It  did  not  vest  In  the  plaintiff  such  an  in- 
terest as  would  permit  the  plaintiff  to  main- 
tain the  action  In  Its  own  name,  and  that 
Simpson  was  a  necessary  party  in  the  case. 
We  do  not  agree  with  this  contention.  In 
Minnetonka  Oil  Co.  v.  Cleveland  Vitrified 
Brick  Co.,  27  Okl.  180,  111  Pac  326,  Mr. 
Justice  Williams,  In  delivering  the  opinion 
of  the  court,  says:  "The  more  serious  ques- 
tion In  this  record  to  determine  Is  whether 
the  contract  was  assignable.  At  common  law 
no  chose  In  action  was  assignable.  In  equity, 
however,  every  chose  in  action,  except  a  tort, 
was  assignable,  but  subject  to  all  equities 
that  might  be  set  up  against  It.  McCrum  v. 
Corby,  11  Kan.  467  (2d  Ed.  353);  Kansas 
Midland  Ry.  Co.  v.  Brehm,  54  Kan.  751,  39 
Pac.  690;  Barringer  v.  Bes  Line  Constr.  Co., 
23  Okl.  131,  99  Pac  776  [21  L.  R.  A.  (N.  S.) 
597];  Glenn  v.  Marbury,  145  U.  S.  499,  12 
Sup.  Ct  914,  36  L.  Ed.  790.  Under  our  stat- 
ute, every  chose  in  action,  not  founded  uiion 
a  tort.  Is  assignable,  and  right  of  action  is 
conferred  upon  the  assignee.  See  section 
4224,  Wilson's  Rev.  &  Ann.  St  1903;  St 
Okl.  T.  1893,  t  3898;  K.  C,  M.  &  O.  Ry.  Co. 
V.  Sbutt,  24  Okl.  96,  104  Pac  61  [138  Am.  St 
Rep.  870,  20  Ann.  Cas.  255]." 

Simpson's  claim  against  the  defendant, 
not  arising  out  of  a  pure  tort,  was  assignable. 
2  Wilson's  Rev.  &  Ann.  St  1903,  8|  4163, 
4224  (Comp.  Laws  1909,  H  7349,  6558);  K. 
C,  M.  &  O.  Ry.  Co.  V.  Shutt,  24  Okl.  96,  104 
Pac  51,  138  Am.  St  Rep.  870,  20  Ann.  Cas. 
255;  2  Wilson's  Rev.  &  Ann.  St  1903,  {  4228 
(Comp.  Laws  1909,  |  5660),  provides:  "An 
executor,  administrator,  guardian,  trustee 
of  an  express  trust,  a  person  with  whom,  or 
in  whose  name,  a  contract  Is  made  for  tlie 
benefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  bring  an  action 
without  joining  with  talm  the  person  for 
whose  benefit  It  is  prosecuted.  Officers  may 
sue  and  be  sued  In  such  name  as  Is  author- 
ized by  law,  and  official  bonds  may  be  sued 
upon  in  the  same  way."  In  construing  this 
statute  before  it  was  adopted  by  us,  the 
Supreme  Court  of  Kansas,  In  Walbum  v. 
Chenault,  43  Kan.  352,  23  Pac  657,  In  de- 
ciding that  the  assignee  of  a  Judgment 
against  a  railroad  comiMiny  could  sue  there- 
on in  his  own  name,  notwithstanding  that  a 
beneficial  Interest  was  reserved  to  third  per- 
•sons,   say:    "The  consideration   for  the    as- 


•For  other  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indazei 
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Blgnment  was  a  large  Indebtedness  of  Tier- 
nan  to  Chenanlt's  Bank,  or  tbe  bank  of 
wblcb  be  was  president;  and  It  was  agreed 
that  the  proceeds  of  the  Judgment  should  be 
applied  in  payment  of  the  Indebtedness,  and 
to  the  discbarge  of  an  attorney's  lien  which 
had  attached  to  the  Judgment  The  assign- 
ment was  absolute,  and  Is  such  as  to  vest  In 
the  assignee  the  whole  legal  title.  Be  had 
such  a  beneficial  Interest  in  the  proceeds  of 
the  Judgment  that  he  could  bring  an  action 
in  his  own  name,  wltbont  Joining  other  par- 
ties, who  by  collateral  agreement  might  be 
entitled  to  a  share  of  the  proceeds.  Under 
section  28  of  the  C!ode,  it  is  provided  that  an 
action  may  be  brought  by  a  "person  with 
whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  •  •  •  with- 
out Joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted.'  The  assignee  was 
authorized  to  receive  the  proceeds  of  the 
Judgment,  and  the  assignment  is  such  as  to 
aSord  complete  protection  to  the  plaintlEFs 
in  error  against  a  second  action  by  other 
persona  interested  In  the  proceeds  of  the 
Judgment,  and  to  whom  the  assignee  may  be 
required  to  account  The  plaintiifs  in  ?rror 
were  not  limited  or  cut  off  from  any  defense 
by  reason  of  the  assignment  and  the  absence 
of  parties  to  whom  the  assignee  must  ac- 
count cannot  cause  any  future  embarrass- 
ment to  the  plaintiffs  in  error.  In  Williams 
T.  Norton,  3  Kan.  295,  It  was  held  that  where 
a  note  was  assigned  to  one  with  a  beneficial 
Interest  in  the  proceeds  of  the  same,  and 
with  an  understanding  that  he  was  to  re- 
ceive the  money  on  it  such  person  was  the 
real  party  in  interest  within  the  meaning  of 
the  Code,  and  might  sue  In  his  own  name, 
although  he  was  not  entitled  to  apply  to  his 
own  use  the  whole  of  the  proceeds.  Allen  v. 
Brown,  44  N.  Y.  228;  Pom.  Rem.  {  132.  The 
action  was  properly  brought  in  the  name  of 
the  assignee,  and  no  prejudice  could  result 
to  the  plaintiffs  in  error  by  his  failure  to 
Join  other  parties  Interested  in  a  part  of  the 
proceeds  of  the  Judgment  or  by  his  failure 
to  allege  his  liability  to  them." 

It  Is  true  here,  as  In  the  case  of  Walbnm 
T.  Ghenault  that  a  recovery  by  the  plaintiff 
is  a  complete  protection  to  the  defendant 
against  any  other  claim  which  Simpson 
might  assert,  and  that  any  defense  which  it 
might  urge  against  Simpson  it  might  like- 
wise urge  against  the  plaintiff.  While  there 
Is  some  conflict  in  other  Jurisdictions  as  to 
whether  the  assignee  may  sue  when,  the  as- 
signment is  intended  merely  as  collateral 
security  (4  Cyc.  99-101,  and  notes),  we  think 
the  previous  decisions  of  this  court  and  of 
the  Supreme  Court  of  Kansas  construing  our 
statute,  are  sufficient  to  establish  the  right 
of  such  an  assignee  to  maintain  the  action 
without  Joining  the  assignor. 

[2]  It  is  urged,  however,  that  as  this  cause 
of  action  arose  in  the  Indian  Territory,  and 
was  assigned  to  the  plaintiff  prior  to  state- 


hood, the  statutes  of  Arkansas  should  gov- 
ern, and  that  under  the  practice  then  pre- 
vailing Simpson  was  a  necessary  party. 
-Mans.  Dig.  114934  and  473  and.  Ter.  Ann. 
St  1899,  §13139,  4N5);  Lanlgan  v.  North.  69 
Ark.  S2,  63  S.  W.  62.  As  this  action,  how- 
ever, was  not  commenced  nntil  after  state- 
hood, we  think  the  procedure  in  force  at  the 
time  it  was  instituted  would  apply,  'inde- 
pendent Cotton  Oil  Co.  T.  Beacham  (decided 
September  12,  1911,  not  yet  ofBdally  report- 
ed) 120  Pac.  969;  Chicago,  Rock  Island  & 
Fac.  Ry.  Co.  V.  Baronl  (Just  decided)  12S 
Pac.  920. 

[S]  It  Is  next  contended  that  the  defend- 
ant's demurrer  to  the  plaintiff's  evidence 
should  have  been  sustained,  on  account  of  a 
fatal  variance.  The  petition  alleged  that 
the  goods  were  delivered  to  the  Southern 
Railway  Company  at  Harrlman,  Tenn.,  and 
that  the  Southern  Railway  Company  accept- 
ed the  goods  and  agreed  to  transport  them 
to  Ardmore,  while  a  copy  of  the  bill  of  lad- 
ing introduced  in  evidence  by  the  defendant 
on  cross-examination  of  the  shipper,  shows 
that  it  was  Issued  by  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company, 
and  it  Is  argued  that  there  was  a  fatal  vari- 
ance between  the  pleadings  and  the  proof, 
and  that  therefore  the  plaintiff  was  not  en- 
titled to  recover.  The  petition,  however,  in 
addition  to  alleging  the  contract  with  the 
Southern  Railway  Company,  alleged  that  the 
freight  was  delivered  to  the  defendant  at 
Memphis,  Tenn.,  by  the  Southern  Railway 
Company,  and  accepted  by  the  defendant  to 
be  transported  from  Memphis  to  Ardmore. 
Sections  4337,  4338,  and  4339,  Wilson's  Rev. 
&  Ann.  St  1903  (Comp.  Laws  1909.  HM73, 
6674,  and  667S),  are  as  follows: 

"No  variance  between  the  allegiations,  in 
a  pleading,  and  the  proof,  is  to  be  deemed 
material,  unless  it  has  actually  misled  the 
adverse  party,  to  his  prejudice,  in  maintain- 
ing his  action  or  defense  upon  the  merits. 
Whenever  it  is  alleged  that  a  party  has  been 
so  misled,  that  fact  must  be  proved  to  the 
satisfaction  of  the  court  and  It  must  also 
be  shown  in  what  respect  he  has  been  misled, 
and  thereupon  the  court  may  order  the  plead- 
ing to  be  amended,  upon  such  terms  as  may 
be  Just 

"When  the  variance  is  not  material,  as 
provided  in  the  last  section,  the  court  may 
direct  the  fact  to  be  found,  according  to  the 
evidence,  and  may  order  an  immediate  amend- 
ment without  cost. 

"When,  however,  the  allegation  of  the 
claim  or  defense,  to  which  the  proof  is  direct- 
ed, is  unproved,  not  in  some  particular  or 
particulars  only,  but  in  its  general  scope  and 
meaning,  it  is  not  to  be  deemed  a  case  of 
variance  within  the  last  two  sections,  but  a 
failure  of  proof." 

[4]  The  defendant  does  not  argue  that  it 
was  actually  misled  to  its  prejudice  in  main- 
taining Its  defense  on  the  merits.     Indeed, 
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Is  appears  from  tbe  record  that  the  defend- 
ant produced  this  bill  of  lading,  on  the  cross- 
examination  of  Simpson,  who  testified  by 
deposition  taken  before  the  trial,  and  waer 
asked  this  question:  "I  show  you  a  paper 
which  purports  to  be  a  copy  of  the  original 
bill-lading  and  ask  you  if  you  ever  saw  it 
before,  and  if  it  is  a  copy  of  the  original  bill- 
lading."  It  is  therefore  manifest  tliat  this 
bill  of  lading  was  in  the  possession  of  the 
defendant,  and  that  it  was  better  informed 
as  to  the  exact  details  of  the  contract  sued 
on  than  was  the  plaintiff,  and  therefore  was 
not  misled  to  its  prejudice.  This  presents  a 
proper  situation  in  which  to  apply  the  rea- 
sonable and  just  rule  prescribed  by  our  stat- 
ute (Wilson's  Rev.  &  Ann.  St.  1903,  §  4344; 
Comp.  Laws  1909,  sec.  5680),  which,  reads  as 
follows:  "The  court,  in  every  stage  of  action, 
must  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse 
party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 

[t]  The  next  error  urged  is  in  refusing  to 
give  an  instruction  limiting  the  plaintifiTs 
recovery  to  goods  damaged  and  excluding  it 
from  recovery  for  goods  lost;  bnt  as  the  suit 
was  for  loss  and  Injury  on  account  of  dam- 
age, and  as  the  court's  instructions  only  au- 
thorized the  jury  to  return  a  verdict  for 
damage  sustained,  and  as  the  evidence  tends 
to  show  that  the  full  amount  of  the  verdict 
was  sustained  In  damage  to  the  goods,  ex- 
clusive of  those  lost,  we  cannot  say  that 
there  was  error  in  refusing  this  instruction. 

[6]  It  is  next  urged  that  the  court  erred 
in  overruling  the  defendant's  motion  for  new 
trial,  on  the  ground  that  there  was  not  suffi- 
cient evidence  in  the  case  to  support  the 
verdict,  and  it  is  argued  that  there  was  no 
evidence  sufficiently  certain  to  justify  more 
than  nominal  damages;  the  evidence  as  to 
the  amount  of  damage  being  indefinite.  Simp- 
son testified  that,  when  the  goods  were  deliv- 
ered to  the  railroad  company,  they  were  in 
good  condition ;  that  when  they  were  deliver- 
ed to  him  at  Ardmore,  practically  everything 
in  the  car  was  demolished,  broken,  and  de- 
stroyed, and  some  of  the  articles  missing;  that 
he  and  the  agent  of  the  company  at  Ardmore 
examined  the  furniture  and  made  an  estimate 
of  the  damage,  which  amounted  to  over  $800, 
"but  he  agreed  to  cut  this  down  to  |579  and 
some  cents,  in  order  to  get  a  settlement  with- 
out a  lawsuit."  No  question  is  raised  about 
the  admissibility  of  the  evidence,  and  as  the 
evidence  was  offered  and  no  error  is  assign- 
ed on  account  of  its  admission,  we  think  it 
was  sufficient  to  submit  to  the  jury,  and  that 
the  trial  court  did  not  abuse  its  discretion  in 
overruling  the  motion  for  new  trial. 

Finding  no  reversible  error,  we  think  the 
case  should  be  afilrmed. 

PER  CURIAM.    Adopted  in  whole. 


(31  Okl.  521> 
LILLT  T.  ST.  LOUIS  &  S.  F.  RY.  CO. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

■  (Svllahut  hy  the  Court.) 

1.  Cabriebs  (I  264*)— Negligence— Righto 
OF  Passenger.  ' 

Plaintiff,  a  passenger  upon  one  of  defend- 
ant's trains,  bad  purchased  a  ticket  from  de- 
fendant's dgent  at  one  of  its  stations  to  an- 
other station  upon  defendant's  road;  but,  in 
order  for  her  to  reacii  her  destination,  it  was 
necessary  that  she  change  at  an  intervening 
station  to  another  train  upon  another  of  de- 
fendant's lines  of  railway.  She  was  without 
knowledge  as  to  iier  route  or  where  she  would 
be  required  to  change.  Before  reaching  the 
destination  at  which  she  was  required  to 
change,  she  made  repeated  efforts  to  ascertain 
from  defendant's  servants  and  employes  in 
charge  of  the  train  information  regarding  her 
route  and  as  to  where  she  would  have  to 
change;  but  they  disregarded  her  and  failed 
and  refused  to  instruct  her  as  to  where  she 
would  have  to  make  ^le  change,  on  account  of 
which  she  was  carried  beyond  the  junction 
point  off  her  route  and  to  a  town  where  she 
was  required  to  take  passage  upon  another 
railway  than  defendant's,  in  order  to  reach  her 
destination,  and  expended  an  additional  sum 
for  fare  and  caused  her  to  suffer  a  loss  of  time 
and  certain  inconveniences.  Held,  that  a  peti- 
tion, stating  in  substance  the  foregoing  facts, 
stated  a  cause  of  action  against  defendant  rail- 
way company,  and  a  general  demurrer  thereto 
should  not  have  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  1037-1039;   Dec.  Dig.  {  264.*] 

2.  Cabbiebs  (i  277*)— Rights  op  Passengers 
—Negligence  of  Employes— Exemplabt 
Damages. 

Where  defendant's  employes  willfully  neg- 
lected and  refused  to  give  pLaintiff  the  infor- 
mation requested  as  stated  above,  plaintiff  may 
in  such  case  recover  exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  S§  1082-1084;   Dec.  Dig.  |  277.*] 

Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  Lena  Lilly  against  the  St.  Louis 
&  San  Francisco  Railway  Company.  Judg- 
ment fot  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

McNeal  &  Allen,  for  plaintiff  In  error.  W. 
F.  Evans,  R.  A.  Kleinschmidt,  and  J.  H. 
Grant,  for  defendant  in  error. 

HAXEIS,  J.  This  suit  was  brought  by 
plaintiff  in  error,  plaintiff  below,  to  recover 
damages  of  defendant  In  error,  defendant  be- 
low, alleged  to  have  been  sustained  by  her  as 
a  passenger  on  defendant's  road  by  being 
carried  by  a  station  where  she  had  to  change 
cars  in  order  to  reach  her  destination.  The 
judgment  of  the  trial  court  was  against 
plaintiff  upon  a  general  demurrer  to  her  pe- 
tition. After  alleging  In  her  petition  that 
on  the  27th  day  of  July,  1908,  she  purchased 
from  the  agent  of  defendant  at  Mansfield. 
Mo.,  a  ticket  from  that  point  to  Ardmore, 
Okl.,  to  which  latter  i)oint  she  desired  to  be 
transported  for  the  purpose  of  being  at  the 
bedside  of  her  mother,  who  was  seriously  111 
and  was  not  expected  to  live,  she  alleges  as 


*For  otiler  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  te  Rep'r  Indexes 
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follows:  "Plaintiff  further  states  that  she 
boarded  defendant's  train  at  Mansfield,  Mo., 
on  JnJy  27,  1908,  and  was  carried  to  Spring- 
field, Mo.,  where,  under  the  guidance  of  de- 
fendant's servants,  she  alighted  from  said 
train  and  took  passage  upon  another  of  de- 
fendant's trains;  that  she  was  unacquainted 
with  the  route  over  which  she  was  to  travel ; 
tliat  she  was  relying  wholly  upon  the' em- 
ployes of  defendant  to  direct  her  how  to 
travel  in  accordance  with  her  ticket;  tjiat 
while  the  train  upon  which  she  was  passen- 
ger was  approaching  'Sapulpa,  Okl.,  she  made 
repeated  efforts  to  ascertain  from  defend- 
ant's servants  information  regarding  the  route 
and  as  to  change  of  cars,  if  any,  but  that 
said  servants  disregarded  her  efforts  and 
ever  failed  and  refused  to  Instruct  her  as  to 
the  proper  course;  that  upon  arrival  at 
Sapnlpa  said  servants  immediately  left  the 
trains  without  instructing  her  as  to  any 
change  to  be  made,  and  she  had  no  further 
opportunity  of  inquiry,  and  relying  upon  her 
said  ticket,  she  stayed  aboard  said  train, 
believing  that  it  would  take  her  to  her  desti- 
nation, while,  in  fact,  because  of  gross,  wiU- 
Cnl,  and  wanton  negligence  of  said  defendant 
and  its  servants  In  not  directing  her  how  to 
travel,  and  in  not  informing  her  that  she 
would  have  to  change  trains,  when  requested 
as  aforesaid,  unknowingly  and  without  fault 
on  her  part,  remained  aboard  a  train  of  de- 
fendant's other  than  the  one  which  would 
deliver  her  to  her  destination;  and  that  she 
was  carried  to  another  destination  other 
than  the  one  to  which  her  ticket  entitled  her 
to  passage,  in  a  manner  and  under  the  cir- 
cumstances hereinafter  set  forth." 

She  further  alleges  that  after  the  train  de- 
parted from  Sapulpa  the  conductor  or  auditor 
in  charge  of  said  train,  whose  duty  It  was  to 
take  notice  of  the  provisions  of  her  ticket, 
negligently,  willfully,  and  wantonly  failed 
and  refused  to  notify  her  that  she  was 
aboard  the  wrong  train;  that  she  was  car- 
ried to  Oklahoma  City,  the  terminus  of  de- 
fendant's line  of  road,  and  there  discharged 
about  1  o'clock  p.  m.  on  July  ^th ;  that  be- 
cause of  her  inability  to  continue  her  journey 
on  the  line  of  defendant  company,  she  was 
compelled  to  remain  at  Oklahoma  City  untU 
1:30  a.  m.  July  29th,  and  then  continue  her 
Journey  to  her  destination  over  the  Atchison, 
Topeka  &  Santa  F6  Railway,  which  was  the 
quickest  and  best  route  available  to  her; 
that  on  account  of  the  lack  of  money,  she 
was  compelled  while  delayed  in  Oklahoma 
City  to  accept  the  hospitality  of  strangers 
and  greatly  humiliated  thereby;  that  she 
was  greatly  worried  because  of  the  delay, 
and  because  of  the  fact  that  she  was  be- 
ing kept  away  from  her  mother's  bedside; 
that  she  suffered  mental  pain  and  anguish 
and  physical  exhaustion;  that  she  was  un- 
prepared to  hear  of  her  mother's  death  on 
her  arrival ;  that  a  physician's  services  were 
required ;  that  because  of  aforesaid  willful 
and  wantoB  negligence  of  defendant,  she  was 


required  to  pay  the  sum  of  |2  additional 
railway  fare,  in  order  to  reach  her  destina- 
tion; and  she  prays  judgment  for  the  sum 
of  %2  as  compensatory  damages  and  for  the 
sum  of  $1,907  as  punitive  damages. 

Defendant's  demurrer  is  directed  first 
against  plaintiff's  entire  petition,  upon  the 
ground  that  it  fails  to  state  a  cause  of  ac- 
tion against  defendant;  and,  secondly,  is 
directed  esi>ecially  against  that  portion  of  the 
petition  whereby  plaintiff  seeks  to  recover 
punitive  damages.  Counsel  for  defendant. 
In  an  able  and  exhaustive  brief,  insist  that 
the  petition  is  defective  in  stating  a  cause 
of  action,  because  it  is  not  alleged  that  the 
train  on  which  she  rode  was  not  stopped  at 
Sapulpa  suffideut  length  of  time  to  enable 
her  to  change,  and  it  is  not  alleged  that  suf- 
ficient notice  of  the  arrival  of  the  train  at 
Sapulpa  was  not  given  by  the  servants  of 
defendant  to  enable  her  to  make  the  nec- 
essary change;  and  we  presume  that  the 
trial  court  regarded  the  absence  of  these  al- 
legations a  fatal  defect  in  the  cause  of  ac- 
tion attempted  to  be  alleged  by  plaintiff. 

[1]  It  is  well-settled  law  that  a  railway 
company  is  not  required  to  give  a  passenger 
special  notice  of  the  arrival  of  a  train  at  the 
passenger's  destination,  and  that  It  has  dis- 
charged its  duty  if  Its  servants  in  charge  of 
a  train  upon  its  approach  to  the  station  call 
out  in  the  coach  the  station  in  a  manner  In- 
telligible to  the  passengers.  The  carrier  is 
under  no  obligation,  in  the  absence  of  special 
circumstances,  to  see  that  a  passenger  de- 
parts from  the  train  at  his  destination.  It 
la  the  duty  of  the  passenger  to  inform  him- 
self so  that  he  may  know  at  what  station  he 
must  depart,  and  be  prepared  to  do  so  upon 
the  arrival  of  the  train  at  such  station.  But 
the  gravamen  of  plaintiff's  complaint  In  this 
case  is  not  that  she  did  not  have  notice  of  the 
arrival  of  the  train  at  Sapulpa,  nor  that  the 
train  did  not  stop  a  sufficient  length  of  time 
to  liable  her  to  change  trains.  The  gist  of 
the  negligence  alleged  is  that  upon  Inquiries 
by  her  of  the  servants  of  the  company  in 
charge  of  the  train  upon  which  she  rode,  be- 
fore reaching  Sapulpa,  for  Information  that 
would  enable  her  to  know  where  she  would 
have  to  make  the  change,  the  carrier's  serv- 
ants neglected  and  refused  to  give  her  such 
information.  It  Is  the  duty  of  a  carrier  to 
furnish  those  who  take  passage  upon  Its 
trains  sufficient  information  to  enable  them 
to  embark  upon  the  trains  by  which  they 
can  reach  their  destination,  and  that  they 
may  be  enabled  to  pursue  their  journey  with- 
out unnecessary  danger  or  delay.  Section 
1129,  Hutchison  on  Carriers  (2d  Ed.).  It  is 
the  duty  of  the  passenger,  upon  learning  en 
route  that  he  must  change  cars  to  reach  his 
destination,  to  ascertain  where  he  should 
make  such  change;  and  if  he  fails  to  do  so 
and  is  carried  over  a  wrong  line,  the  railway 
company  Is  not  liable,  unless  he  was  misled 
by  its  agents  or  servants.     St  L.  &  S.  W. 
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By.  Co.  V.  McCoUough,  18  Tex.  Qv,  App.  634, 
45  S.  W.  324. 

But  how  Is  a  passenger  to  obtain  this 
necessary  Information?  Evidently  from  the 
servants  of  the  rallveay  in  charge  of  the  train 
upon  which  the  passenger  rides.  The  method 
by  which  public  travel  upon  railways  for 
long  distances  is  effected  renders  it  necessary 
that  the  railway  companies  shall,  through 
their  agents  and  servants,  upon  passenger 
trains  Instruct  the  passengers  thereon  upon 
inquiry  how  they  may  reach  their  destina- 
tion. In  the  transfer  to  connecting  carriers, 
in  the  change  of  trains  upon  the  same  line 
of  railway,  In  the  transfer  of  coaches  from 
the  main  lines  to  branch  lines,  and  vice  ver- 
sa, and  in  the  discontinuance  of  trains  at  the 
end  of  divisions  and  in  the  addition  of  new 
sections,  no  one,  often,  other  than  the  per- 
sons in  charge  of  the  train  upon  which  a 
passenger  rides,  to  whom  the  passenger  has 
access,  is  able  to  furnish  the  Information  re- 
quired by  the  passenger  to  enable  him  to 
Imow  where  and  when  be  must  make  change 
of  trains  in  order  to  reach  his  destination. 
It  would  be  practically  impossible  for  the 
agent  of  any  station  of  a  railway  company 
to  know  at  all  times  all  the  details  relative  to 
transfer  and  change  of  trains  that  must  take 
place  In  a  single  Journey  of  long  distance  up- 
on a  single  system  of  railway,  much  less  of 
the  many  changes  that  may  and  do  take  place 
In  -Journeys  over  many  different  systems  or 
lines.  It  Is  a  matter  of  common  knowledge 
and  experience  that  the  traveling  public  do 
resort  to  the  employ^  in  charge  of  the  re- 
spective trains  upon  whl^  they  ride  for  in- 
formation relative  to  all  necessary  changes; 
and  that  such  information  Is  uniformly  fur- 
nished by  such  employ^.  In  the  Instant  case, 
when  the  servants  of  the  company  In  charge 
pf  the  train  were  requested  by  plaintiff  to 
furnish  her  with  information  as  to  where  it 
would  be  necessary  for  her  to  change  trains, 
<t  became  their  duty  to  inform  her;  and 
their  failure  to  do  so  constitutes,  in  our  opin- 
ion, such  negligence  as  renders  the  company 
liable  In  damages  for  all  Injury  proximately 
resulting  therefrom.  Necessary  expenses,  in- 
curred by  plaintiff  in  reaching  her  destination 
after  having  been  carried  negligently  beyond 
the  junction  point  where  she  should  have 
changed  cars,  but  failed  to  do  sa  on  account 
of  the  refusal  of  defendant  to  Inform  her  of 
the  place  of  change,  a  reasonable  sum  for 
loss  of  time  and  a  fair  compensation  for  the 
Inconveniences  experienced  by  her  are  all 
proper  elements  of  damages  for  which  she 
can  recover.  Dalton  et  al.  v.  K.  C,  Ft.  Scott 
&  M.  R.  Co.,  78  Kan.  232,  96  Pac.  475,  17  I* 
E.  A.  (N.  S.)  1226,  16  Ann.  Cas.  185;  Trigg 
V.  St.  L.,  K.  C.  &  Northern  Ry.  Co.,  74  Ma 
147,  41  Am.  Rep.  305.   . 

[21  It  is  not  specified  in  defendant's  special 
demurrer  to  plaintiff's  petition  in  what  re- 
spects it  fails  to  state  facts  entitling  plain- 
tiff to  recover  exemplary  damages;  and  if 
the  court  gave  the  special  demurrer  any  sep- 


arate consideration,  the  record  does  not  dis- 
close upon  what  ground  it  was  sustained. 
Counsel  for  defendant  in  error  suggests  In 
his  brief  only  two  grounds,  and  we  shall  no- 
tice those  only.  He  first  contends  that  ex- 
emplary damages  are  not  recoverable  by 
plaintiff,  because  her  petition  faila  to  show 
her  entitled  to  recover  actual  damages.  It 
is  well  settled  that,  in  the  absence  of  actu- 
al damages,  there  can  be  no  recovery  of  ex- 
emplary damages  (Adams  v.  City  of  Salina, 
58  Kan.  248,  48  Pac  918;  Cole  v.  Gray,  70 
Kan.  705,  79  Pac.  654;  Boardman  v.  Grocery 
Co.,  105  Iowa,  445,  75  N.  W.  343);  but  It 
follows,  from  the  conclusion  we  have  already 
reached,  that  this  reason  for  sustaining  the 
special  demurrer  does  not  exist,  for  plaintiff 
under  the  allegations  made  is  entitled  to  re- 
cover actual  damages.  Counsel  for  defend- 
ant quotes  from  Cady  v.  Case,  45  Kan.  733, 
26  Pac.  448,  as  follows:  "Our  own  decisions 
for  a  long  time  have  established  that  when- 
ever elements  of  fraud,  malice,  gross  negli- 
gence, or  oppression  may  be  in  the  contro- 
versy, the  law  allows  the  Jury  to  give  what 
is  called  exemplary  or  vindictive  damages. 
Where  the  testimony  discloses  gross  and 
wanton  negligence  on  the  part  of  the  defend- 
ant, the  Jury  may  award  exemplary  damages, 
and  an  instruction  to  that  effect  Is  not  er- 
ror." 

He  also  concedes  in  his  brief  that  the 
foregoing  excerpt  states  the  law,  but  counsel 
Insists  that  the  facts  alleged  in  the  peti- 
tion do  not  invoke  this  rule.  We  think  the 
same  principle  that  governs  the  right  of  a 
passenger  to  recover  exemplary  damages  in 
cases  where  a  passenger  has  been  carried  be- 
yond bis  destination  by  fault  of  the  carrier 
in  not  stopping  its  train  or  in  falling  to  give 
notice  of  the  train's  approach  to  the  station 
of  the  passenger's  destination,  is  applicable 
to  this  case;  and  that,  while  in  the  absence 
of  recklessness,  willfulness,  wanton  or  gross 
negligence  the  railway  company  Is  not  lia- 
ble to  the  passenger  for  exemplary  damages. 
If,  on  the  other  band,  there  Is  willful  or  reck- 
less negligence,  recovery  of  such  damages 
may  be  had.  V.  &  M.  R.  R.  Co.  v.  Scanlan, 
63  Miss.  413;  Birmingham  Railway,  Light  & 
Power  Co.  v.  Nolan,  134  Ala.  329,  32  South. 
715;  Chicago,  St  L.  ^  New  Orleans  Ry.  Co. 
y.  Scurr,  59  Miss.  456,  42  Am.  Rep.  373: 
Dorrah  y.  HI.  Cent.  Ry.  Co.,  65  Miss.  14,  3 
South.  36,  7  Am.  St.  Rep.  629;  Memphis  & 
Cinciunaa  Packet  Co.  v.  Nagel,  97  Ky.  9, 
29  S.  W.  743;  Harlan  v.  Wabash  I^.  Co., 
117  Mo.  App.  537,  94  S.  W.  737;  Samuds  v. 
Richmond  &  Danville  Ry.  Co.,  35  S.  C.  493, 
14  S.  E.  943,  28  Am.  St.  Rep.  883;  LouisvIUe 
&  Nashville  Ry.  Co.  v.  Ballard,  88  Ky.  159, 
10  S.  W.  429,  2  L.  R,  A.  694. 

The  action  of  defendant  complained  of  In 
the  case  at  l>ar  Is  not  one  of  simple  omis- 
sion to  perform  a  duty;  the  negligent  act 
does  not  consist  of  misdirecting  plaintiff  or 
wrongfully  informing  her,  but  of  intentional 
and  willful  refusal  to  give  to  her  inlorma- 
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tlon  ander  circumstances  tbat  made  it  the 
duty  of  the  carrier  and  Its  servants  to  give 
her.  If  the  allegations  of  the  petition  be  true 
—and  for  the  purpose  of  the  demurrer  they 
are  assumed  to  be — approaching  the  very 
station  where  it  was  necessary  for  plaintiff 
to  depart  from  the  train  to  make  a  change 
of  cars  in  order  to  reach  her  destination  over 
defendant's  line  of  railway  on  which  she  had 
bought  a  ticket,  plaintiff  not  only  once,  but 
repeatedly,  made  an  effort  to  ascertain  from 
defendant's  servants  such  information  re- 
garding her  route  as  would  enable  her  to 
know  where  to  change  cars;  but  her  efforts 
were  disregarded  and  the  necessary  instruc- 
tion refused  her.  This  willful  negligence 
on  the  part  of  defendant's  employes  resulted 
in  her  being  carried  off  her  route,  delayed 
in  Iter  jonmey,  and  ultimately  landed  at 
a  point  on  defendant's  road  where  she  was 
compelled  to  take  passage  over  another  rail- 
way -company's  line  in  order  to  reach  the  eai 
of  her  Journey.  Upon  the  grounds  urged  in 
the  briefs,  the  special  demurrer  should  not 
liave  been  sustained. 

The  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

TURNER,  C.  J.,  and  KANE  and  DUNN, 
JJ„  concur.  WILLIAMS,  J.,  not  participat- 
ing. 

(n  Okl.  S28) 

WESTERN  UNION  TETiEGRAPH  CO.  v. 
MEXICAN  AGR.  LAND  CO. . 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(SyHalui  by  the  Court.) 

1.  COBPORATIORS  (§  29*)  —  OBQANIZATION— 
COLLATEBAL  ATTACK. 

In  an  action  in  damages  brought  by  plain- 
tiff as  a  domestic  corporation,  an  answer  aver- 
rinit,  in  effect,  that  plaintiff's  organization  was 
a  pretended  one  in  fraud  of  the  laws  of  the 
atate  in  that  it  was  not  organized  for  any  pur- 
pose anthorized  by  such  laws,  is  not  a  collater- 
al attack  within  the  contemplation  of  Snyder's 
Statutes  of  Oklahoma  1909,  |  1256,  but  contains 
all  that  is  essential  to  a  plea  of  nul  tiel  cor- 
poration, and  a  demurrer  thereto  was  Improp- 
frly  sustained. 

TEd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  77-79,  2604;    Dec.  Mg.  $  29.*] 

2.  COKPORATIONS    (§    34*) — OOBPOBATE    MXIST- 

BNCK— Estoppel  to  Dent. 

A  suit^  in  damages  by  plaintiff  as  a  domestic 
corporation  against  defendant  as  a  common  car- 
rier of  telegraphic  messages  for  hire  for  failure 
to  correctly  transmit  one  message,  and  for  fail- 
ure to  promptly  deliver  another.  Held,  that  de- 
fendant is  not  estopped  to  deny  the  corporate 
existence  of  plaintiff  at  the  date  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S!  81-96;    Dec.  Dig.  f  84.*] 

Error  from  District  Court,  Cleveland 
County;   R.  McMillan,  Judge. 

Action  by  the  Mexican  Agricultural  Land 
Company  against  the  Western  Union  Tele- 
graph Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 


Shartel,  Keaton  ft  Wells,  for  plaintiff  in 
error.  J.  B.  Dudley  and  Jolrn  H.  Mosier, 
for  defendant  in  error. 

TURNER,  C,  J.  On  March  26,  1907,  Mex- 
ican Agricultural  Land  Company,  defend- 
ant in  error,  sued  Western  Union  Telegraph 
Company  in  the  district  court  of  Cleveland 
county.  After  alleging  itself  to  be  a  domes- 
tic  corporation  and  defendant  to  be  duly 
incorporated  under  the  laws  of  New  Tork 
and  a  common  carrier  of  telegraphic  mes- 
sages for  hire,  in  the  first  count  plaintiff 
alleged,  in  substance:  That  on  September 
11,  1906,  one  Morgan,  plaintiff's  secretary, 
delivered  to  defendant,  at  Norman,  for 
transmission  and  delivery  a  telegram,  which 
read:  "P.  G.  Manly,  Mt.  Oarmel,  111.  Ar- 
range attend  directors  meeting  Peoria  next 
Friday  morning  without  fail.  R.  J.  Mor- 
gan"— which  defendant  agreed  to  prompt- 
ly and  correctly  transmit  and  deliver,  in 
consideration  of  a  fee,  which  he  then  paid. 
Tliat  said  message  when  delivered  to  Manly 
read,  "Arrange  attend  directors  meeting 
here  next  Friday  morning  without  fail." 
That  a  meeting  of  plaintiff's  board  of  di- 
rectors had  been  called  for  Friday  follow- 
ing the  date  of  said  message  at  Peoria,  111., 
and,  being  a  member  of  said  board,  it  was 
necessary  that  said  Manly  be  present  That 
said  message  was  sent  to  notify  him  there- 
of, and  to  procure  his  attendance  thereon, 
all  of  which  was  known  to  defendant  at  the 
time  it  received  such  message  for  trans- 
mission. That  by  reason  of  such  error  Man- 
ly went  to  Norman,  arriving  there  Friday 
morning  September  14th.  That,  had  said 
message  been  correctly  transmitted,  he 
would  liave  gone  from  Mt.  Cnrmel,  111.,  di- 
rect to  Peoria.  That  other  officers  and  di- 
rectors of  plaintiff  were  present  at  Peoria 
Friday  morning  to  attend  said  directors' 
meeting,  but,  by  reason  of  the  absence  of 
Manly,  were  unable  to  proceed,  and  were 
compelled  to  adjourn  from  day  to  day  until 
he  arrived,  by  reason  of  which  plaintiff  was 
compelled  to  and  did  pay  Manly  the  sum 
of  $25  a  day  and  expenses  fi-um  the  time  he 
left  Mt.  Carmel  until  his  return  thereto,  and 
was  compelled  to  and  did  pay  its  other  of- 
ficers and  directors  salary  or  per  diem  and 
expenses  during  the  time  said  meeting  was 
delayed  in  all  the  sum  of  $315.68,  an  item- 
ized statement  of  which  was  filed  as  an  ex- 
hibit. 

The  second  count  substantially  states: 
That  on  September  16,  1906,  one  Hayes,  act- 
ing for  plaintiff,  delivered  to  defendant  at 
Norman  another  message  for  transmission 
which  read:  "J.  H.  Mosier,  Great  Northern 
Hotel,  Chicago,  111.  Ramsey  declines  loan. 
Shall  I  come  regardless?  Answer  quick. 
Hayes."  That  said  message  was  received 
by  defendant  at  3  o'clock  a.  m.,  whereupon 
defendant  agreed  to  transmit  the  same  cor- 
rectly and  without  delay.     That  the  same 
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was  negUgenUy  withheld  without  transmis- 
sion nntll  after  4  o'clock  p.  m.,  and  was  not 
delivered  to  the  addressee  nntll  6:58  p.  m. 
That  R.  G.  Morgan,  plaintiff's  secretary,  and 
J.  H.  Mosler,  his  counsel,  were  In  Chicago 
on  business  of  plaintiff  waiting  to  hear  from 
Hayes,  and  by  reason  of  said  delay  both 
were  compelled  to  remain  there  one  day 
longer  than  they  would  have  done  had  the 
message  been  promptly  transmitted  and  de- 
IlTered.  That  by  reason  thereof  plaintiff 
was  compelled  to  and  did  pay  Morgan  and 
Mosler  $15  each  for  their  time  and  expenses, 
or  In  all  $42,  an  itemized  statement  of  which 
is  made  an  exhibit.  The  prayer  was  for 
Judgment  on  the  first  count  for  $315.68  and 
Interest  and  for  $92,  with  Interest  on  the 
second  count.  The  first  paragraph  of  the 
answer  denied  that  the  plaintiff  was  a  cor- 
poration de  jure  or  de  facto,  and  alleged 
that  its  pretended  organization  was  in  fraud 
of  the  incorporation  laws  of  Oklahoma,  In 
that  it  was  not  organized  for  any  purpose 
authorized  by  such  laws,  but  was  pretended 
to  be  organized  for  purposes  not  authorized 
by  the  laws  of  Oklahoma,  and  without  any 
intention,  or  expectation,  on  the  part  of  the 
incorporators  of  conducting  any  business 
for  which  a  corporation  could  legally  be  or- 
ganized under  such  laws,  and  that  such  cor- 
poration had  never  conducted  any  business 
for  the  carrying  on  of  which  a  corporation 
could  be  organized  under  the  laws  of  Okla- 
homa. The  answer  is  so  verified  as  to  put 
in  Issue  allegations  of  the  existence  of  the 
plaintiff  corporation.  Snyder's  Stat,  of  Okl. 
16648. 

[1]  The  court  sustained  a  demurrer  "to 
all  that  part  of  said  count  which  sets  up 
and  alleges  a  want  of  legal  corporate  exist- 
ence of  the  plaintiff  company,"  to  which 
defendant  excepted  and  stood  on  his  an- 
swer. There  was  trial  to  a  Jury  and  Judg- 
ment for  plaintiff,  and  defendant  brings  the 
case  here.  In  sustaining  the  demurrer,  the 
court.  In  effect,  held  that  defendant  had  no 
right  to  attack  plaintiff's  corporate  existence 
by  reason  of  Snyder's  Statutes  of  Oklahoma, 
I  1256,  which  reads:  "The  due  Incorpora- 
tion of  any  company,  claiming  in  good  faith 
to  be  a  corporation  under  this  chapter,  and 
doing  boslness  as  such,  or  its  right  to  exer- 
cise corporate  ipowers,  shall  not  be  Inquired 
Into  collaterally,  In  any  private  suit  to 
Vhich  such  de  facto  corporation  may  be  a 
party;  but  such  Inquiry  may  be  had,  and 
action  brought,  at  the  suit  Of  the  state,  in 
the  maimer  prescribed  In  the  Code  of  Civil 
Procedure."  But  the  court  in  so  doing  mis- 
construed the  statute.  If  It  is  true  as  al- 
leged In  the  answer,  in  effect,  that  there  Is 
no  statute  authorizing  the  organization  of 
this  corporation,  then  plaintiff  Is  a  pretend- 
ed corporation,  and  in  a  suit  by  such  corpo- 
ration Its  right  to  exist  may  be  questioned 
In  this  way,  provided  the  answer  states 
facts   sufficient   to    constitute,   In   effect,   a 


plea  of  nul  tlel  corporation.  If  plaintiff  was 
not  organized  for  a  purpose  authorized  by 
law,  there  was  no  law  in  existence  author- 
izing its  organization,  and  it  is  operating  in 
fraud  of  the  law.  And,  there  being  no  law 
authorizing  It  to  exist  as  a  de  Jure  corpo- 
ration, plaintiff  is  not  even  a  de  facto  cor- 
poration, for  the  reason  that  a  de  facto  cor- 
poration cannot  exist  where  there  is  no  law 
authorizing  a  de  Jure  corporation.  The  stat- 
ute simply  means  that  the  existence  of  a 
corporation  while  It  Is  acting  under  its  de 
facto  organization  cannot  be  assailed  col- 
laterally. Such  is  not  here  attempted.  The 
contention  is,  in  effect,  that,  as  the  answer 
alleges  and  the  demurrer  thereto  confesses 
that  no  statute  exists  authorizing  the  or- 
ganization of  plaintiff,  it  follows  that  plain- 
tiff is  merely  a  pretended  corporation,  and 
not  even  a  de  facto  corporation,  but  in  I^al 
effect  a  copartnership,  and  cannot  bring  suit 
as  a  corporation.  We  concur,  and,  as  in 
Johnson  v.  Hanover,  etc.,  National  Banli, 
etc.,  88  Ala.  271,  6  South.  909,  the  plea  "that 
the  Hanover  National  Bank  of  N.  X.,  a  par- 
ty plaintiff  In  this  action,  is  not  a  corpora- 
tion dnly  authorized  by  law  to  maintain  this 
suit,"  was  held  to  contain  all  that  was  es- 
sential to  a  plea  of  nul  tlel  corporation  and 
cast  on  plaintiff  the  burden  of  proving  Its 
corporate  existence,  so  we  will  hold  that 
the  allegations  of  this  answer,  in  effect,  that 
plaintiff's  organization  was  a  pretended  one 
in  fraud  of  the  laws  of  the  stilte,  In  that 
It  was  not  organized  for  any  purpose  author- 
ized by  such  laws,  did  not  collaterally  attack 
the  existence  of  plaintiff  operating  as  a  de 
facto  corporation  within  the  contemplation 
of  said  statute,  but  contained  all  the  es- 
sentials of  such  plea  and  that  the  court 
erred  in  sustaining  a  demurrer  thereto.  In- 
diana Bond  Company  v.  Ogle  et  aL,  22  Ind. 
App.  593,  54  N.  E.  407,  72  Am.  St.  Rep.  326. 
was  a  suit  by  the  company  wherein  it  averred 
Itself  to  be  the  bolder  of  certain  street  Im- 
provement bonds,  and  sought  to  enforce  the 
statutory  lien  against  appellee's  real  estate 
for  an  assessment  for  street  improvement. 
Its  corporate  existence  was  challenged  by 
answer  in  abatement  in  two  paragraphs, 
wherein  it  was  alleged  that  said  company 
purported  to  be  a  corporation  organized 
under  and  pursuant  to  the  laws  of  Indiana 
and  was  assuming  to  act  as  a  corporation, 
but  that  it  was  not  an  incorporated  com- 
pany and  had  no  rights  as  such  for  certain 
reasons  set  forth,  one  of  which  appeared 
to  be  that  it  was  organized  to  buy  and  sell 
bonds  under  a  statute  providing  for  the 
creation  of  corporations  for  the  purpose  of 
buying  and  selling  merchandise  and  conduct- 
ing mercantile  o[>erations.  A  demurrer  to 
the  several  paragraphs  being  overruled,  this 
was  held  on  appeal  to  be  no  error. 

[2]  The  court  said:  "It  is  further  argued 
that  as  apiiellant  has  assumed,  under  color 
of  law  and  claim  of  right,  to  exercise  cor- 
porate functions,  the  only  method  provided 
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for  qnestlonlng  Its  right  to  use  corporate 
franchise  is  by  an  information  in  the  nature 
of  a  quo  warranto  filed  under  the  provisions 
of  section  1146,  Bums  1894.  It  is  true  that 
the  legality  of  the  organization  of  a  corpo- 
ration cannot  be  collaterally  questioned,  but 
must  be  tested  by  an  Information;  and  that 
where  there  has  been  a  good-faith  effort  to 
organize  a  corporation  under  the  law,  and 
corporate  functions  have  been  assumed  and 
exercised,  the  organization  becomes  a  cor- 
poration de  facto,  and,  as  a  general  rule, 
its  existence  cannot  be  inqiiired  into  collat- 
erally. But  the  distinction  must  be  kept  in 
view  between  an  attempted  incorporation 
nnder  a  statute  authorizing  the  creation  of 
such  corporation,  and  an  attempted  incorxx>- 
ration  where  no  statute  authorizes  the  crea- 
tion of  such  a  corporation.  If  there  Is  a 
law  authorizing  incorporation,  and  a  good- 
faith  effort  has  been  made  to  organize  under 
snch  law,  and  the  company  has  exercised 
corporate  rights,  it  becomes  a  de  facto  cor- 
poration, and  its  de  Jure  existence  can  be 
questioned  only  by  the  state.  North  v. 
State  ex  rel.,  107  Ind.  356  [8  N.  E.  159]; 
Hasselman  t.  United  States  Mtg.  Co.,  97 
Ind.  365;  Williams  v.  Citizens'  R.  Co.,  130 
Ind.  71  [29  N.  E.  408],  15  L.  R.  A.  64  [30 
Am.  St.  Rep.  201].  In  the  above  cases  the 
corporate  existence  questioned  was  unau- 
thorized by  statute.  But,  If  there  Is  no 
statute  authorizing  the  organization  of  a 
pretended  corporation,  la  a  suit  by  such 
pretended  corporation,  its  right  to  exist  may 
be  questioned  by  a  plea  of  nul  tlel  corpora- 
tion, which  has  been  held  to  be  a  plea  in 
abatement.  A  corporation  de  facto  cannot 
exist  in  any  case  where  there  is  no  law 
authorizing  a  de  Jure  corporation.  And, 
where  there  is  no  grant  of  power  existing 
for  the  creation  of  the  corporation  pretend- 
ed to  be  organized,  there  can  be  no  de  facto 
corporation,  and,  in  a  suit  by  such  pretended 
corporation  upon  a  contract  executed  by  it, 
the  other  party  to  the  contract  is  not  es- 
topped to  deny  the  corporate  existence  at 
the  date  of  the  contract  See  Heaston  v. 
Clndnnatl»  etc.,  R.  Co.,  16  Ind.  275  [79 
Am.  Dec.  430];  Williams  v.  Franklin  Tp., 
etc.,  Ass'n,  26  Ind.  310;  Indianapolis,  etc., 
Co.  T.  Herkimer,  46  Ind.  142;  Mullen  v. 
Beach  GroTe,  etc.,  64  Ind.  202;  Piper  y. 
Rhodes,  30  Ind.  309;  Brown  v.  Killian,  11 
Ind.  449 ;  Harriman  v.  Soutbam,  16  Ind.  190 ; 
1  Thompson  Corp.  H  505,  523."  See,  also, 
Pape  T.  Capitol  Bank,  20  Kan.  440,  27  Am. 
Hep.  183;  Empire  Mills  t.  Alston  Gro.  Co., 
4  WUlson  Civ.  Cas.  Ct  App.  (Tex.)  i  221, 
15  8.  W.  505,  12  L.  R.  A.  366;  Blackburn 
r.  OUahoma  City,  1  Okl.  292,  31  Pac.  782, 
33  Pac.  708;  City  of  Guthrie  v.  WyUe,  6 
Okl.  62,  55  Pac.  103. 

As  this  settles  all  the  assignments  of  er- 
ror necessary   to  disciiss,   the  cause  Is  re- 


versed and  remanded  for  a  new  trial.  AH 
the  Justices  concur,  except  WILLIAMS,  J., 
absent,  and  not  participating. ' 

(SI  Okl.  633) 

AMERICAN  NAT.  BANK  OF  McALESTBR 

et  al.  V.  MER6BNTHALER 

LINOTYPE  OO. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(SyXlahu*  hy  tte  Court.) 

Appeal  and  Ebbob   (§  644*)  —  DrsMissAi/— 
Case-Made— Sebvice  on  Adverse  Pabtt. 
Where  a  reversal  is  sought  upon  the  «aae- 
made,  it  or  a  copy  thereof  must  be  served  upon 
each  adverse  party  or  his  attorney.     A  failure 
80  to  do  upon  a  party  to  a  joint  Judgment  who 
will  necessarily  be  affected  by  a  reversal  there- 
of defeats  the  jurisdiction  of  the  appellate  court 
and  prevents  a   review   of  the  judgment,  and 
that,  too,  although  he  subsequently  appears  in 
this  court,  and  waives  service  of  the  case-made. 
[Dd.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.  Dig.  §S  2795-2798;    Dec.  Dig.  { 
644.*]   ■ 

Error  from  District  Comrt,  Pittsburg  Coun- 
ty ;   Preslie  B.  Cole,  Judge. 

Action  by 'the  Mergenthaler  Linotype  Com- 
pany against  the  American  National  Bank 
of  McAlester  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Dis- 
missed. 

J.  B.  Whitehead,  for  plaintiffs  In  error. 
Boyd  &  Moore,  for  defendant  in  error. 

TURNER,  C.  J.  On  February  17,  1907, 
the  Mergenthaler  Linotype  Company,  de- 
fendant in  error  as  plaintiff,  filed  its  com- 
plaint in  equity  in  the  United  States  Court 
for  the  Indian  Territory.  Central  District 
at  McAlester,  against  William  A.  Ilinds, 
American  National  Bank  of  South  McAlester, 
J.  PuterbaUgh,  and  the  Capital  Printing 
Company,  as  defendants.  After  answers  filed 
there  was  a  reference  and  a  report  of  the 
referee  upon  an  agreed  statement  of  facts, 
which  said  report,  after  exceptions  thereto 
filed,  the  court  sustained,  and  on  November 
8,  1908,  rendered  Judgment  thereon  in  favor 
of  plaintiff  and  against  defendants  for 
$1,650,  with  Interest,  in  all  $2,074.88  and 
costs,  and  declared  the  same  a  Hen  upon  the 
one  two-letter  linotype  machine  in  contro- 
versy, and  ordered  it  sold  to  satisfy  the  same. 
Subsequently  all  defendants  save  Hinds  filed 
a  motion  for  a  new  trial,  and,  when  the  same 
was  overruled,  excepted  and  brought  the 
case  here  for  review  by  a  proceeding  in  error 
and  case-made  without  making  said  Hinds 
a  party  thereto.  Pending  a  motion  to  dis- 
miss this  appeal  on  the  ground  that  Hinds 
was  a  necessary  party,  plaintiffs  In  error 
on  November  4,  1909,  moved  and  was  grant- 
ed leave  by  this  court  to  make  said  Hinds 
a  party  defendant  herein,  which  was  ac- 
cordingly done.  Defendant  in  error  at  this 
time  renews  its  motion  to  dismiss,  and  as- 
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Bigns  as  ground  therefor  that  neither  said 
Hinds  nor  his  attorney  was  served  with  the 
case-made  or  a  copy  thereof.  The  point  is 
well  taken,  and  the  appeal  must  be  dis- 
missed. The  judgment  being  Joint,  all  per- 
sons against  whom  It  was  rendered  and  who 
would  necessarily  be  affected  by  a  reversal 
must  be  made  parties  to  this  proceeding. 
Wedd  V.  Gates  et  al.,  15  Okl.  602,  82  Pac. 
808;  Strange  et  al.  t.  Crisman,  22  Okl.  841, 
98  Pac.  937;  Weisbender  et  al.  v.  School 
District,  24  Okl.  173,  103  Pac.  639;  James 
S.  Hughes,  Special  Adm'r,  y.  A.  L.  Rhodes, 
25  Okl.  172,  105  Pac.  650. 

That  said  Hinds  would  be  so  afTected  is 
clear.  As  the  Judgment  stood  unappealed 
from,  any  one  of  the  four  defendants  were 
liable  to  pay  on  execution  that  part  of  the 
debt  remaining  after  the  property  subject 
to  the  lien  had  been  exhausted  with,  when 
paid,  contribution  over  against  any  or  all 
of  the  defendants,  thereby  dividing  said 
residue  of  liability  by  four.  Manifestly  it 
would  be  to  the  interest  of  said  Hinds  to 
see  to  It  that  said  •liability  was  not  shared 
by  a  lesser  number  which  might  be  the  re- 
sult should  defendants  appealing  secure  a 
reversal  and  escape  ultimate  liability.  Being 
a  necessary  party  to  the  appeal,  he  or  bis 
attorney  should  have  been  served  with  the 
case-made  or  a  copy  thereof,  and,  not  being 
so  served,  we  are  without  Jurisdiction  to 
review  the  Judgment  complained  of.  Humph- 
rey V.  Hunt,  9  Okl.  196,  59  Pac.  971 ;  Spauld- 
ing  Manufacturing  Co.  t.  W.  H.  Dill  et  al., 
25  Okl.  395,  106  Pac.  817.  Being  Jurisdiction- 
al, it  cannot  be  waived.  Atkins  v.  Nordyke, 
60  Kan.  354,  56  Pac.  533.  For  this  reason 
the  subsequent  amendment  by  leave  of  the 
petition  in  error  so  as  to  make  Hinds  a 
party  upon  which  a  summons  issued  for  him 
which  was  returned  indorsed:  "I,  W.  G.  D. 
Hinds,  the  within  named  defendant  in  error, 
hereby  accept  service  of  the  within  summons 
in  error  and  do  hereby  waive  formal  serv- 
ice of  said  summons  in  error  upon  me  by 
the  sheriff,  and  I  do  hereby  waive  all  for- 
malities of  making  and  serving  case-made  up- 
on me  and  do  hereby  consent  that  the  cause 
may  be  submitted  for  trial  In  the  Supreme 
Court  upon  petition  in  error  filed  by  plain- 
tiffs in  error  and  upon  original  pleadings 
and  other  records  of  the  lower  court  and  the 
evidence  taken  in  the  lower  court  in  said 
cause,  all  of  which  are  contained  in  the 
case-made  and  agree  that  the  case  may  be 
submitted  upon  said  case-made  now  filed. 
W.  G.  D.  Hinds,  Defendant  in  Error.  At 
Muskogee,  November  5tb,  1909" — availeth 
nothing. 

In  Atkins  v.  Nordyke,  supra.  Judgment  was 
entered  in  favor  of  defendant  in  the  trial 
court  on  January  19,  1893.  On  January  21, 
1893,  the  plalntiflfs  there  filed  a  motion  for 
a  new  trial,  which  was  overruled  February 
8,   1893,   whereupon  60   days   were  allowed 


them  to  make  a  case  with  time  for  defend- 
ant to  suggest  amendments.  The  case  was 
settled  and  signed,  and  thereafter  a  motion 
was  made  in  the  Supreme  Court  to  dismiss 
the  proceeding  in  error  for  want  of  Juris- 
diction in  that  court  In  sustaining  the 
motion,  the  court.  In  effect,  said  that,  in 
order  for  plaintiffs  to  obtain  a  review,  it 
was  necessary  for  them  to  serve  a  case-made 
within  three  days  from  the  date  of  the  final 
Judgment  or  within  that  period  obtain  an 
extension  of  time;  that  no  motion  for  a 
new  trial  was  necessary,  the  case  having 
been  tried  upon  an  agreed  statement  of  facts 
(Ritchie  V.  K.  N.  &  D.  By.  Co.,  65  Kan.  39, 
39  Pac.  718);  that,  the  motion  being  un- 
necessary, the  filing  of  it  could  not  serve 
the  purpose  of  extending  the  time  beyond 
the  three  days  from  the  entry  of  the  Judg- 
ment in  which  to  make  and  serve  a  case 
(Schnltzler  v.  Green,  Constable,  5  Kan.  App. 
556,  47  Pac.  990),  and  said:  "It  is  urged 
that,  because  defendant  in  error  appeared 
and  urged  this  pase  in  the  Court  of  Appeals, 
it  cannot  now  complain  of  defects  in  the 
case-made.  This  matter,  however,  affects 
the  Jurisdiction  of  the  court  over  the  avb- 
Ject-matter,  and  cannot  be  waived.  It  has 
been  held  by  this  court  that  'the  district 
Judge  has  no  power  to  extend  the  time  for 
making  a  case  after  the  time  fixed  by  the 
statute  and  by  the  order  of  the  court  and 
Judge  has  once  elapsed.'  The  parties  to  a 
record  cannot  extend  the  time  for  making 
the  case  by  stipulation  between  themselves, 
in  the  absence  of  an  order  of  the  court  or 
Judge  granting  such  an  extension.  .dStna 
Life  Ins.  Co.  v.  Koons,  26  Kan.  215 ;  GImbel 
V.  Turner,  36  Kan.  679,  14  Pac.  256;  Weeks 
V.  Medler,  18  Kan.  425;  J,  O.  &  Ft  K-.  Ry. 
Co.  V.  Wlngfleld,  16  Kan.  217.  If  neither 
the  trial  court  nor  the  attorneys  for  both 
parties  by  consent,  nor  all  combined,  could, 
after  the  lapse  of  the  original  time,  confer 
jurisdiction  on  this  court,  it  could  not  be 
conferred  by  one  of  the  parties  appearing 
and  resisting  the  case  upon  its  merits.  Her- 
rlck  y.  Racine  Warehouse  &  Dock  Co.,  43 
Wis.  93 ;  The  Lucy,  8  Wall.  307  [19  L.  Ed. 
394]."  See,  also  Ripley  &  Son.  v.  Art  Wall 
Paper  Mills,  27  Okl.  600,  112  Pac.  'llig. 

We  therefore  adhere  to  our  original  opin- 
ion, and  this  cause  Is  accordingly  dismissed. 
All  the  Justices  concur. 


CSl  Okl.  637) 

COLBiJRT  V.  CITY  OF  ABDMORB. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(SvUahu*  (y  the  Court.) 
1.  NriSANCB  (J  76*)— AcTioir  fob  DAXAazs— 
Plbadino. 

Where  the  petition  states  facts  sufficient 
to  constitute  a  cause  of  action  against  defend- 
ant, in  damages,  for  the  maintenance  of  a  pub- 
lic nuisance,  held,  that  it  was  not  material  that 
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plaintiff  did  not  demand  the  precise  relief  to 
which  he  was  entitled,  or  that  he  mistook  the 
trne  rule  of  damages;  that  he  was  entitled  to 
whateyer  legal  damages  were  recoverable  for 
the  wrong. 

[Eld.  Note. — For  other  cases,  see  Nuisance, 
Cent.  IMg.  »  185-188;    Dec.  Dig.  !  76.*] 

2.  MnNICIPAJL  CORPORATIONS  (|  838*)  —  POL- 
LUTION OF  SiBEau— Liability  of  Citt  in 
Damages. 

Wliere  a  municipal  corporation  discharged 
sewage  in  a  creeli,  polluting  the  waters  of  the 
stream,  and  causing  it  to  become  foul  and  im- 
pregnated with  noxious  and  poisonous  substanc- 
es which  are  offensive  to  the  smell  and  a  men- 
ace to  the  health  of  persons  living  or  working 
in  that  vicinity,  rendering  it  impossible  for 
plaintiff  and  his  tenants  to  cultivate  his  adja- 
cent land,  and  rendering  the  same  less  valuable, 
thereby  creating  and  maintaining  a  nuisance, 
such  corporation  is  liable  in  damages  for  the 
maintenance  of  such   nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1787;  Dec.  Dig.  { 
838.*] 

Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  Walter  Colbert  against  the  City 
of  Ardmore.  Judgment  for  defendant,  and 
plaintitC  brings  error.    Reversed. 

Harreld  &  Ward,  for  plaintiff  In  error.  J. 
B.  Moore,  for  defendant  in  error. 

TURNER,  O.  J.  On  July  31,  1909,  Wafter 
Colbert,  plaintiff  in  error,  sued  the  city  of 
Ardmore,  defendant  in  error,  in  the  district 
court  of  Carter  county.  His  petition,  after 
substantially  stating  that  defendant  is  a  city 
of  the  first  class,  that  he  is  a  citizen  of  Car- 
tor  county  and  the  owner  of  a  certain  tract 
of  land  (describing  it)  lying  adjacent  to  .the 
city,  and  along  the  west  side  thereof,  fur- 
ther alleges  that  along  the  west  side  of  said 
dty,  and  near  said  lands,  flows  a  stream, 
known  as  one  branch  of  Hickory  creek;  "that 
during  the  years  1007  and  1908,  the  defend- 
ant. In  the  construction  of  a  sewerage  sys- 
tem and  the  extension  of  a  sewerage  system 
already  existing  in  said  city,  did,  by  means 
of  ditches  and  tiling,  build  and  construct  a 
drain  pipe  leading  into  said  stream  from  the 
said  city  of  Ardmore,  thereby  gathering  to- 
gether and  conducting  through  said  drain 
pipe  and  into  said  flowing  stream  Immense 
quantities  of  refuse,  flith,  dirt,  and  offensive 
sewage  from  the  said  city  of  Ardmore,  all 
of  which  is  dumped  or  thrown  into  said 
stream  at  a  point  in  close  proximity  to  1;be 
above-described  lands  of  this  plaintiff,  all 
of  which  was  done  by  the  said  defendant 
and  Ita  officers  and  agents  wrongfully,  wan- 
'tonly,  and  In  utter  disregard  of  the  rights 
of  this  plaintiff;  that,  as  a  result  of  the 
emptying  of  the  said  sewage,  as  aforesaid, 
there  has  collected  at  the  point  where  same 
empties  large  quantities  of  material  which 
is  offensive  to  the  smell  and  a  menace  to  the 
health  of  persons  living  or  working  in  that 
vicinity;  that  said  offensive  odors  from  said 
pile  of  sewage,  as  above  set  out,  permeate 


and  spread  over  the  entire  area  of  the  lands 
described  In  such  a  way  as  to  render  It  im- 
.possible  for  this  plaintiff  and  his  tenants  to 
cultivate  said  land  without  subjecting  them 
to  great  annoyance  and  greatly  menacing 
the  health  of  each;  that  there  is  located  on 
said  lands  a  house,  used  by  the  tenants  of 
this  plaintiff;  that  said  house  has,  by  reason 
of  said  offensive  odors  and  the  unbealthful- 
ness  thereof,  been  rendered  uninhabitable, 
and  his  said  tenants  have  been  compelled  to 
and  have  removed  from  said  premises,  there- 
by destroying  the  rental  value,  of  said  prem- 
ises; that  the  said  stream  is  not  of  suffi- 
cient size  and  is  so  stagnant  that  it  does  not 
carry  away  the  said  sewage,  or  any  part 
thereof;  that  said  land,  described  above,  is 
a  part  of  the  homestead  of  this  plaintiff, 
which  lands  be  has  been  occupying  and  us- 
ing' as  a  homestead  for  many  years;  that 
his  enjoyment  of  same  as  a  homestead  has 
been  greatly  diminished  and  interfered  with 
by  the  wrongful  acts  of  the  defendant  in 
emptying  said  sewage,  as  above  set  out;  that 
he  is  tn  the  habit  of  renting  a  large  part  of 
said  land,  and  the  .rental  value  thereof  has 
been  greatly  depreciated  by  the  said  wrong- 
ful acts  of  the  defendant;  that  it  is  impos- 
sible, under  present  conditions,  for  him  to 
get  desirable  tenants  to  cultivate  said  land 
by  reason  of  the  wrongful  acts  of  the  defend- 
ant, as  above  set  out;  that  the  reasonable 
value  of  said  land,  prior  to  the  acts  com- 
plained of,  was  ifilOO  per  acre,  or  $ltt,000: 
that  the  reasonable  value  of  said  land  now 
and  since  the  construction  of  said  sewerage, 
as  above  set  out,  Is  $d,000,  and  this  plaintiff 
has  been  damaged  by  the  wrongful  acts  set 
out  above  in  the  sum  of  ?8,000,"  for  which 
he  prayed  Judgment  and  for  general  relief. 
To  this  petition,  after  the  court  had  sustain- 
ed the  general  demurrer  thereto  and  plaln- 
tlft  had  refused  to  plend  further,  there  was 
Judgment  rendered  and  entered  for  defend- 
ant, and  plaintiff  brings  the  case  here. 

[1]  In  support  of  its  demurrer,  the  city 
contended  that,  had  plaintiff  relied  upon  the 
allegations  of  the  petition  down  to  a  certain 
point  and  stopped,  he  might  have  stated  a 
cause  of  action,  but  when  he  added:  "Ttiat 
the  reasonable  value  of  said  land,  prior  to 
the  act  complained  of,  was  ¥1UU  per  acre,  or 
|>16,000;  that  the  reasonable  value  of  said 
land  now,  and  since  the  construction  of  said 
sewerage,  as  above  set  out,  is  $S,000,  and 
this  plaintiff  has  been  damaged  by  the  wrong-, 
ful  acts  set  out  above  in  the  sum  of  |8,000" 
— and  prayed  damages  for  that  amount, 
the  petition  failed  to  state  a  cause  of  action. 
This  for  the  reason  that,  taken  as  a  whole, 
the  petition  claimed  damages  properly  re- 
coverable for  a  permanent  injury  upon  a 
statement  of  facts,  in  effect,  that  the  Injury 
was  not  so.  In  other  words,  if  we  understand 
its  point,  that  the  pleader  was  mistaken  In 
the  precise  damages  to  which  he  was  entl- 
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tied.  This  was  not  ground  of  demurrer. 
5  Enc.  Pleading  &  Practice,  p.  708,  says: 
"And  so  It  is  Immaterial  that  the  plaintiff 
does  not  demand  the  precise  damages  to 
which  he  is  entitled,  or  that  he  mistook  the 
true  rule  of  damages  In  his  complaint,  where 
the  complaint  avers  a  legal  wrong  and  the 
resulting  pecuniary  Injury;  and  it  is  com- 
petent for  the  court,  under  the  complaint,  to 
adjust  the  recovery  on  the  true  basis." 

Colrlck  V.  Swinburne,  105  N.  Y.  503,  12  N. 
E.  427,  was  a  suit  In  damages  for  the  di- 
version of  the  water  of  a  spring  from  its 
natural  channel,  whereby  plaintiff's  intestate 
was  deprived  of  Its  use  for  his  tannery.  The 
alleged  vice  In  the  pleading  there  was  as 
here.  To  that  point,  the  court  said:  "The 
<!omplalnt  was  suthciently  specihc  to  au- 
thorize the  recovery  of  whatever  legal  dam- 
ages were  recoverable  for  the  wrong.  The 
gravamen  of  the  action  was  the  wrongful 
diversion,  whereby  the  plaintiff  was  deprived 
of  the  use  of  the  water  on,  his  premises  for 
the  purposes  of  his  business.  It  is  not  ma- 
terial that  the  plaintiff  did  not  demand  the 
precise  damages  to  which  he  was  entitled, 
or  that  he  mistook  the  true  rule  of  damages 
In  his  complaint.  The  complaint  averred  a 
legal  wrong  and  a  resulting  pecuniary  In- 
jury; and  it  was  competent  for  the  court, 
under  the  complaint,  to  adjust  the  recovery 
upon  the  true  basis."  See,  also.  Bank  of 
British  Columbia  of  Victoria,  Appellant,  v. 
City  of  Port  Townsend,  Respondent,  1«  Wash. 
450,  47  Pac.  896;  Weaver  v.  Mississippi,  etc., 
Co.,  28  Minn.  542,  11  N.  W.  113. 

[2]  The  petition  stated  a  cause  of  action. 
No  substantial  difference  exists  between  said 
petition  and  the  petition  in  Markwardt  v. 
City  of  Guthrie,  18  Okl.  32,  90  Pac.  2«,  9  li. 
R.  A.  (N.  S.)  1150,  11  Ann.  Cas.  581,  to  which 
a  demurrer  was  overruled.  Quoting  with 
approval  from  Gould  on  Waters  (section 
220),  the  court  said:  "'A  city  has  no  right 
to  discharge  sewage  in  a  stream,  so  as  to 
affect  owners  lower  down  on  the  stream. 
The  right  to  deposit  a  thing  in  any  place 
must  always  be  dependent,  not  only  on  the 
nature  of  the  thing  deposited,  but  on  the 
nature  of  the  place  In  question,  and  the  uses 
to  which  it  has  already  been  put;  and,  if 
the  stream  was,  from  any  cause,  In  such  a 
condition  that  the  defendant's  discharge  of 
sewage  there  worked  a  nuisance.  It  has  no 
right  to  use  the  stream  for  such  purposes.' 
Ajnd,  again,  the  same  author.  In  section  544, 
says:  The  pollution  of  streams  by  munici- 
palities and  public  bodies  In  charge  of  sew- 
age and  drainage  has  occasioned  frequent 
exercise  of  the  preventive  powers  of  equity. 
Upon  principle,  a  public  body  has  no  more 
right  at  cohimon  law  than  a  private  person. 
Its  duty  to  prevent  public  nuisance  by  tak- 
ing care  of  the  sewage  or  drainage  of  the 
district  gives  It  no  right  to  create  another 
nuisance   by    the   pollution    of   a   stream.' " 


And  In  the  syllabus  said:  "^here  a  munic- 
ipal corporation  discharges  sewage  Into  a 
river  or  creek,  iwlluting  the  water  of  the 
stream,  causing  It  to  become  foul  and  Im- 
pregnated with  noxious  and  poisonous  sub- 
stances, rendering  it  unfit  for  domestic  and 
other  uses,  and  thereby  creating  and  main- 
taining a  nuisance,  which  is  detrimental  to 
the  health,  comfort,  and  repose  of  a  lower 
riparian  proprietor,  and  diminishes  the  val- 
ue of  his  land,  such  mnniclpal  corporation 
is  liable  for  damages  arising  from  the  main- 
tenance of  such  nuisance."  The  doctrine 
there  laid  down  is  too  familiar  to  require 
further  citation. 

The  judgment  of  the  trial  court  Is  re- 
versed.   All  the  Justices  concur. 

(31  OU.  541) 

GAFFNBY  v.  STANARD  et  aL 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(Syliahut  hy  the  Court.) 

1.  New    Trial    (|    120*)— PsocEBDiNOfl    to 

Pbocuke— Time  fob  Motion. 
The  failure  to  file  a  motion  for  a  new  trial 
within  three  days  from  the  rendition  of  the 
verdict  or  decision,  or  within  the  term  at 
which  the  same  was  rendered,  may  be  excused 
by  sbowlne  that  the  party  was  unavoidably 
prevented  from  so  doing. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  244;   Dec.  Dig.  f  120.*] 

2.  Appeai,   and   Ebbob    (|   697*)— Recobd— 

Case-Made. 

Where  the  case-made  does  not  contain  a 
recital  to  the  effect  that  the  record  contains  all 
the  evidence  introduced  on  the  trial  of  the 
cause,  this  court  will  not  review  any  question 
which  requires  an  examination  of  all  the  evi- 
dence in  order  for  its  correct  determination. 

(a)  A  certificate  of  counsel  that  the  caae- 
made  contains  all  the  evidence,  being  unau- 
thorized by  law,  is  InsufficienL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2918-2927;  Dec  Dig.  f 
697.*] 

Error  from  District  Court,  Cleveland  Coun- 
ty; R.  McMillan,  Judge. 

Action  between  R.  A.  Gaffney  and  B.  C3. 
Stanard  and  others.  Prom  the  judgment, 
Gaffney  brings  error.    Affirmed. 

H.  C.  Brownlec,  for  plaintiff  in  error.  Ben 
F.  Williams  and  Stanard,  Wahl  &  Ennls,  for 
defendants  In  error. 

WILLIAMS,  J.  [1]  As  to  the  contention 
of  the  defendants  In  error  that  the  motion 
for  a  new  trial  by  plaintiff  In  error  was  not 
filed  In  time,  the  facts,  as  certified  by  the 
trial  judge,  seem  to  bring  it  within  the  rule 
announced  by  this  court  in  Rlely  v.  Robert- 
son, 115  Pac.  877,  wherein  It  was  held  that 
"the  failure  to  file  a  motion  for  a  new  trial 
within  three  days  from  the  rendition  of  the 
verdict  or  decision,  or  within  the  term  at 
which  the  same  was  rendered,  may  be  ex- 
cused by  showing  that  the  party  was  una- 
voidably prevented  from  so  doing." 
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[t]  In  order  to  consider  the  qnestloiis 
aonght  to  be  reviewed  by  the  plaintiff  In 
error.  It  is  essential  to  examine  the  evidence 
heard  by  the  trial  judge.  Tlie  deJTendants 
in  error  in  their  brief,  however,  contend  that 
the  evidence  cannot  be  considered  by  this 
court,  aa  the  case-made  does  not  contain  a 
positive  averment  by  way  of  recital  that  it 
contains  all  of  the  evidence  Introduced  or 
submitted  on  the  trial  of  the  cause.  Where 
such  a  recital  in  the  case-made  is  lacking, 
It  has  been  time  and  again  held  by  this  court 
that  it  will  not  review  any  question  depend-. 
ing  upon  the  facts  for  its  determination.. 
Tootle,  Wheeler  &  Motter  Mercantile  Co.  v. 
Floyd,  28  OkL  308,  114  Pac.  259;  Wagner 
V.  SatUey  Mfg.  Co.,  23  Okl.  52,  99  Pac.  613; 
Board  of  Commissioners  of  D.  County  v. 
Wright,  8  Okl.  190,  57  Pac  203.  The  attor- 
ney for  plaintiff  in  error  in  the  record  cer- 
tifies that  the  case-made  "contains  a  full, 
true,  correct,  a^d  complete  copy  and  tran- 
script of  all  the  proceedings  had,  and  all  the 
evidence  offered  or  Introduced  by  both  par- 
ties, all  orders  and  rulings  made  and  ex- 
ceptions allowed,  and  all  the  record  upon 
which  the  Judgment  and  journal  entry  in 
said  cause  were  made  and  entered,  and  that 
the  same  is  a  full,  true,  correct,  and  com- 
plete case-made." 

In  Sawyer  &  Austin  Lumber  Go.  r.  Cham- 
plain  Lumber  Company,  16  Okl.  90,  84  Pac. 
1093,  it  is  said:  "This  question  requires  an 
examination  of  the  evidence.  The  case  pur- 
ports to  contain  the  evidence,  but  the  record 
contains  no  recital  or  other  statement  that 
it  contains  all  the  evidence  introduced  in  the 
trial  of  the  cause.  There  is  a  certificate  of 
counsel  that  the  case  contains  all  the  evi- 
dence, also  a  certificate  of  the  stenographer 
tliat  his  transcript  contains  all  the  evidence; 
but  neither  of  these  certificates  are  author- 
ized or  recognized.  The  case  itself  must 
contain  the  positive  averment  by  way  of  re- 
cital that  it  does  contain  all  the  evidence 
submitted  or  introduced  on  the  trial  of  the 
case,  and,  in  the  absence  of  such  recital, 
this  court  will  not  review  any  question  de- 
pending upon  the  facts  for  its  determina- 
tion. This  question  has  been  repeatedly  de- 
cided. Frame  v.  Ryel,  14  Okl.  536  [79  Pac. 
97];  Board  of  Washita  County  v.  Hubble, 
8  Okl.  169  [56  Pac.  1085];  B.,  K.  &  8.  SV. 
Ry.  Co,  v.  Grimes,  38  Kan.  241  [16  Pac.  4T2y, 
Ryan  v.  Madden  [46  Kan.  245],  26  Pac)  680; 
Pelton  ▼.  Bauer  [4  Colo.  App.  339],  85  Pac. 
918;  Eddy  v.  Weaver,  87  Kan.  540  [15  Pac. 
492];  HUl  v.  Bank,  42  Kan.  864  [22  Pac 
824]." 

This  defect  in  the  case-made  is  called  to 
the  attrition  of  the  court  by  the  brief  of 
defendants  in  error.  Counsel  for  plaintiff 
in  error  have  replied  to  this  brief,  insisting 
that  the  certificate  of  counsel  is  sufiicient, 
but  making  no  request  for  permission  to 
correct  the  case-made. 


No  error  appearing  upon  the  record,  th« 

judgment  of  the  lower  court  must  be  affirnip 
ed.    All  the  Justices  concur. 


m  Okl.  549 
MARTIN  T.  COX  et  aL 

(Supreme  Court  of  Oklahoma.    March  M, 
1912.) 

(SvUahut  hv  the  Court.)    ■ 

1.  Champebtt   and    Maintexancb    i.t  7*)-^ 

CONVETANCK  OP  LiAMD  HELD  ADVERSELY. 

St.  Okla.  1893,  i  2026  (Wilson's  Rev.  Sc 
Ann.  St  1903,  i  2112;  Comp.  Laws  1909,  | 
2215),  making  a  migdemeanor  the  buying  or 
selling  of  any  pretended  right  or  title  to  land, 
where  the  grantor  or  those  by  whom  he  claims 
have  not  been  in  possession  or  taken  the  rents 
and  profits  thereof  for  the  space  of  one  year 
before  such  conveyance,  is  declaratory  of  the 
common  law,  and  a  conveyance  of  land  made 
in  contravention  thereof  by  the  rightful  owner, 
as  against  the  person  holding  adversely,  is 
void. 

[Bd.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  H  54-110;  Dec 
Dig.  i  7.*] 

2.  Champertt  and  Mainterancb  (I  7*)— 
Deed  of  Lard  in  Adverse  Possession — 
CoLOB  or  Title. 

It  is  not  essential  under  the  foregoing 
statute  that  defendants  were  in  adverse  pos- 
session of  the  conveyed  premises,  under  color 
of  title,  at  the  time  of  conveyance  to  plaintiff 
to  render  the  deed  void.  It  is  sufficient  if  de- 
fendant was  in  possession  adversely  to  plain- 
tiOt  and  his  grantors. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  M  54-110;  Dec 
Dig.  I  7.»] 

3.  Adverse  Possession  (|  IS*)— What  Con- 
stitutes. 

One  who,  after  a  boundary  line  is  estab- 
lished by  the  county  surveyor  as  by  statute 
provided,  continues  to  occupy  a  disputed  strip 
of  land  beyond  his  boundaries,  as  fixed  by  said 
survey,  retains  the  same  within  his  inclosure, 
cultivates  it,  receives  the  profits  therefrom, 
and  refuses  possession  to  the  real  owner  holds 
it  adversely  to  the  real  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  Ii  65-76;  Dec  Dig.  | 
13.*] 

Error  from  District  Court,  Pawnee  County; 
John  Caruthers,  Judge. 

Action  by  Robert  J.  Martin  against  Surena 
Cox  and  Frances  Cox.  Judgment  for  defendi- 
ants,  and  plaintiff  brings  error.    Affirmed. 

Eagleton  &  Biddison,  for  plaintiff  in  error. 
Louis  S.  Wilson  and  Victor  O.  Johnson,  for 
defendants  In  error. 

HAYES,  J.  This  is  an  action  in  ejectment 
Plaintiff  in  error  was  plaintiff  below,  and 
will  hereinafter  be  called  such.  Defendants 
in  error  were  defendants  below,  and  will 
therefore  be  referred  to-  as  such.  Plaintiff 
and  defendants  own,  respectively,  two  ad- 
joining tracts  of  land.  Plaintiff  owns  the 
tract  on  the  west  side  of  the  common  bound- 
ary line,  and  defendants  own  the  tract  on  the 
east  side  thereof.  PiaintifT's  evidence,  to 
which  the  trial  court  sustained  a  demurrer. 
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consists  partly  of  an  agreed  statement  of 
facts  and  partly  of  parol  testimony.  It  la 
from  the  order  of  the  court  sustaining  a  de- 
murrer to  his  evidence,  and  rendering  Judg- 
ment dismissing  his  cause  of  action,  tbat 
plaintiff  prosecutes  this  appeal. 

Only  the  facts  pertinent  to  the  question 
presented  by  this  appeal  wiU  here  be  stated. 
The  tract  of  land  now  owned  by  plaintiff  was 
patented,  by  the  federal  government  to  one 
P.  Reeder,  who,  on  the  27th  day  of  February, 
1900,  conveyed  a  three-fourths  Interest  there- 
in to  three  certain  persons,  who  thereafter 
joined  said  Reeder  in  a  deed  conveying  the 
entire  tract  to  the  Cimarron  Mining  &  Town- 
Site  Company,  This  company,  on  June  .24, 
1903,  conveyed  a  portion  of  said  tract,  in- 
cluding the  land  in  controversy,  to  the  Mon- 
arch Investment  Company,  who  thereafter, 
on  Jtme  22,  1904,  conveyed  the  same  to 
plaintiff  herein.  The  tract  owned  by  defend- 
ants was  originally  patented  by  the  govern- 
ment to  defendant  Frances  Cox.  After  the 
conveyance  by  Reeder  on  the  27th  day  of 
February,  1900,  of  a  three-fourths  interest 
in  bis  tract,  be  and  his  grantees  gave  notice 
under  the  statute,  and  had  the  county  sur- 
veyor survey  the  boundary  line  l)etween  the 
tract  and  the  tract  of  defendants.  Defend- 
ant Frances  Cox,  who  was  then  the  legal 
owner  of  the  land,  not  being  satisfied  with 
the  survey  made  by  the  county  surveyor,  ap- 
pealed therefrom  to  the  district  court  Tbat 
court  ordered  the  boundary  line  run  anew; 
but  the  order  required  each  side  to  deposit 
with  the  clerk  for  costs  the  sum  of  $25, 
which  defendant  Frances  Cox  failed  to  do; 
and  thereupon  the  court,  on  May  4th,  1903. 
confirmed  the  survey  of  the  county  surveyor. 
The  tract  of  land  in  controversy  lies  west  of 
the  boundary  line  established  by  the  survey- 
or, and  is  bounded  on  the  west  by  a  fence 
row,  or  what  is  referred  to  in  the  record  as 
the  allotment  survey  or  line.  It  is  admitted 
that  °at  the  time  of  all  the  conveyances  here- 
inbefore mentioned  to  have  been  made  by 
Reeder  and  his  grantees  up  to  December  22, 
1902,  the  land  has  l>een  occupied  by  defend- 
ant Frances  Cox,  and  thereafter  by  her 
grantee  and  codefendant,  Surena  Cox;  that 
defendants  have  at  all  times  aforesaid  been 
in  the  actual  possession  of  the  land  in  con- 
troversy, and  have  received  and  enjoyed  the 
rents  and  profits  thereof. 

[1]  The  theory  upon  which  the  trial  court 
sustained  the  demurrer  to  pinintiff's  evidence 
Is  that  plaintiff's  grantor,  not  having  been  in 
possession  of  the  lands  in  controversy,  and 
not  having  taken  and  received  the  rents  and 
profits  thereof  for  the  space  of  one  year  be- 
fore the  conveyance  to  plaintiff,  said  convey- 
ance is  void,  because  in  violation  of  section 
2215,  Coinp.  Laws  1909  (section  202«,  St 
1893),  which  reads  as  follows:  "Kvery  person 
who  buys  or  sells,  or  in  any  manner  procures 
or  makes  or  takes  any  promise  or  covenant 
to  convey  aii.v  |irt*temlt>(l  rlglit  or  title  to  any 
lands  or  teueiueutit,  uuless  ilie  grantor  there- 


of or  the  person  making  such  promise  or 
covenant  has  been  in  possession,  or  be  and 
those  by  whom  he  claims  have  been  in  pos- 
session of  the  same,  or  of  the  reversion  and 
remainder  thereof,  or  have  taken  tbe  rents 
and  profits  thereof  for  the  space  of  one  year 
before  such  grant,  conveyance,  sale,  promise 
or  covenant  made,  is  guilty  of  a  misde- 
meanor." 

Plaintiff  first  contends  that  it  is  determin- 
ed In  Long  Bell  Lumber  Co.  v.  Martin,  11  Qkl. 
192,  66  Pac.  328,  that  a  conveyance  of  land 
made  in  violation  of  the  foregoing  section  is 
not  for  such  reason,  void;  but  sncb  la  not 
the  effect  of  the  opinion  In  that  case.  The 
foregoing  statute  was  not  involved  in  that 
case;  nor  was  it  construed  or  referred  to  in 
the  opinion.  Section  2214,  Comp.  Laws  1909 
(section  2111,  Wilson's  Rev.  &  Ann.  St  1903) 
was  considered  by  the  Judge  delivering  the 
opinion,  and  It  Is  said  in  the  opinion  that  a 
deed  of  conveyance,  taken  in  violation  of 
that  section,  is  not  void;  but  the  expression 
of  the  Judge  upon  this  proposition,  as  was 
declared  by  this  court  In  Huston  v.  Scott 
et  al.,  20  Okl.  142,  94  Pac.  612,  35  L.  R.  A. 
(N.  S.)  721,  is  obiter  dictum,  and  not  binding 
upon  this  court.  Plaintiff  further  contends 
that  said  conveyance  is  not  void,  because  it 
is  not  shown  that  defendants,  at  the  time  of 
the  execution  thereof,  were  in  adverse  pos- 
session of  the  lands  involved  under  color  of 
Utle. 

In  the  first  paragraph  of  the  syllabus,  in 
Huston  V.  Scott  et  al.,  supra,  it  Is  held:  "A 
conveyance  of  land  made  In  contravention  of 
the  provisions  of  section  2026,  St  Okla.  1893, 
by  the  rightful  owner  is  utterly  void  as 
against  the  person  holding  adversely,  claim- 
ing to  be  the  owner  thereof  under  color  of 
title;  but  as  between  the  parties  and  all  the 
rest  of  the  world.  It  is  good,  and  passes  tbe 
grantor's  title." 

In  that  case,  defendant  was  in  possession, 
claiming  under  color  of  title  by  virtue  of  a 
tax  deed.  Whether,  if  defendant  had  been 
in  adverse  possession  without  color  of  title, 
the  deed  in  that  case  would  have  been  void 
was  not '  involved,  and  was  not  determined. 
Nor  has  this  question  been  presented  by 
the  facts  in  any  case  subsequently  decided. 
But  tbe  effect  of  this  statute  is  accurately 
declared  in  the  syllabus  in  Powers  et  al.  v. 
Van  Dyke  et  al.,  27  Okl.  27,  Ul  Pac.  939,  as 
follows:  "8t  Okla.  1S»3,  |  2026  (Wilson's  Kev. 
&  Ann.  St  1903,  {  2112;  Comp.  Laws  1909, 
I  2215),  making  a  misdemeanor  the  buying  or 
selling  of  any  pretended  right  or  title  to 
land,  where  the  grantor  or  those  by  whom  he 
claims  have  not  been  in  possession  or  taken 
the  rents  and  profits  thereof  for  the  space  of 
one  year  before  such  conveyance,  is  declara- 
tory of  the  common  law,  and  a  conveyance 
of  land  made  in  contravention  thereof  by  tbe 
rightful  owner,  as  against  the  person  hold- 
ing adversely.  Is  void." 

12]  There  is  no  language  in  the  statute 
that  expressly  makes  essential  to  the  crime 
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It  deflnes  the  existence  of  adverse  possession 
tinder  color  of  title.  It  declares  one  who 
bnys  or  sells  real  estate  of  which  the  grantor 
and  those  by  whom  be  claims  hare  not  been 
In  possession,  or  taken  the  rents  and  profits 
for  the  space  of  one  year,  commit  a  misde- 
meanor; but  one  may  be  In  possession  of 
lands  adverse  to  the  owner  thereof  Wlthont 
having  color  of  title.  Swift  v.  Mulkey,  17 
Or.  532,  21  Pac.  871.  Where  one  enters  and 
takes  possession  of  lands  with  Intention  of 
holding  them,  and  holds  them  for  himself  to 
the  exclusion  of  all  others,  bis  possession  Is 
adverse.  Carpenter  v.  Coles,  75  Minn.  9,  77 
>".  W.  424;  Murray  ▼.  Romlne,  60  Neb.  94, 
82  N.  W.  318.  When  such  possession  Is  ac- 
companied by  facts  which  appear  to  vest  In 
the  occupant  title,  but  In  fact  do  not.  It  Is 
an  adverse  possession  with  color  of  title. 
The  only  difference  In  the  effect  of  adverse 
occupancy  under  color  of  title  and  adverse 
occupancy  without  color  of  title  Is  that  In 
the  former  ease  the  possession  may  by  con- 
struction embrace  all  the  lands  Included 
within  the  boundaries  named  In  the  occu- 
pant's deed;  whereas.  In  the  latter  case.  It 
will  embrace  only  so  much  as  is  actually  oc- 
cupied by  the  adverse  holder.  Sumner  v. 
Blackslee,  59  N.  H.  242,  47  Am.  Rep.  196; 
Gildebaas  v.  Whiting,  39  Kan.  706,  18  Pac. 
816;  Roots  v.  Beck,  109  Ind.  472,  9  N.  E. 
698.  It  Is  the  occupation  with  an  Intent  to 
claim  against  the  true  owner  which  renders 
the  entry  and  possession  adverse.  Angell  on 
Limitations,  387.  Where  one  Inadvertently, 
In  ignorance  of  or  by  mistake  as  to  his  bound- 
ary line,  enters  upon  and  includes  within  his 
inclosure  lands  beyond  his  boundary,  with- 
out intent  to  occupy  any  other  lands  than 
those  described  in  his  deeds,  and  with  an 
Intent  to  hold  only  to  the  correct  boundary 
line,  he  does  not  by  such  acts  create  an  ad- 
verse possession.  Kahl  v.  Schmidt,  107  Iowa, 
550,  78  N.  W.  204;  Grube  v.  Wells,  34  Iowa, 
148;  St  Louis  University  v.  McCune,  28  Mo. 
481;  Howard  v.  Reedy,  29  Ga.  152,  74  Am. 
Dec.  58;  Perkins  v.  Blood,  36  Vt.  273.  The 
law  deems  the  owner  of  the  perfect  and  com- 
plete title  to  be  in  the  legal  seisin  and  pos- 
session of  the  land;  and  that  such  possession 
continues  until  he  is  ousted  thereof  by  the 
actual  possession  of  another  under  color  of 
title  or  claiming  a  right  therein  (Angell  on 
Limitations,  §  384);  and,  if  one  enters  upon 
tbe  lands  of  another  without  color  of  title 
or  claim  of  right,  he  will  be  deemed  under 
tbe  law  to  hold  under  the  legal  owner,  and 
bis  iMSsesslon  so  acquired  is  not  adverse. 
Grube  v.  Wells,  supra. 

[3]  The  possession,  therefore,  of  defend- 
ants prior  to  tbe  establLshment  of  tbe  bound- 
ary line  by  tbe  surveyor  may  not  have  been 
adverse;  but  since  that  date  they  have  re- 
fused to  accept  said  boundary  line,  and  have 
claimed  the  land  up  to  the  allotment  line  or 
fence ;  and,  despite  their  knowledge  as  to  the 
correct  boundary  line  as  established  by  the 


county  surveyor,  they  have  refused  to  deliver 
possession  of  their  excess  holdings  to  plain- 
tiff or  to  his  grantors.  They  have  retained 
within  their  inclosure  the  disputed  strip, 
have  continued  to  occupy  it,  cultivate  It,  re- 
ceive tbe  profits  therefrom,  and  to  assert 
their  ownership  thereof.  Since  the  location 
of  the  dividing  line,  at  least,  their  occupan- 
cy has  been  with  Intent  to  claim  tbe  land  as 
against  tbe  true  owner;  and  since  said  time 
their  possession  has  been  hostile  and  adverse 
to  plaintiff  and  his  grantors.  Phelps  v.  Hen- 
ry, 15  Ark.  297;  Hunnewell  et  al.  v.  Burcbett, 
152  Mo.  611,  54  S.  W.  487. 

Because  plaintiff  and  his  grantors  have  not 
been  in  possession  of  the  disputed  premises, 
and  liave  not  taken  the  rents  and  profits 
thereof  for  tbe  space  of  one  year  before  the 
conveyance  of  plaintiff,  said  conveyance  Is 
void  as  against  defendants,  holding  said 
lands  adversely;  and  tbe  Judgment  of  tbe 
trial  court  should  be  and  is  affirmed. 

TURNER,  C.  J.,  and  WILLIAMS  and 
KANE,  JJ.,  concur.  DUNN,  J,  not  partici- 
pating. 


(32  Okl.  532) 
HURST  V.  HILL. 
(Supreme  Court  of  Oklahoma.    Nov.  18,  1911. 
On  Rehearing,  April  2,  1912.) 

(Byllahu*  hy  the  Vouri.} 

1.  Tbial     (J     252* )— Action    fob    Pbicb— 
Breach  of  Warhantt. 

Where  defendant  testified  that  the  person 
who  had  sold  him  an  electric  motor  guaranteed 
it  to  be  all  right,  and  that  he  guaranteed  it  to 
plaintiff  in  the  same  way,  it  was  error  for  the 
court  to  instruct  the  jury  that,  if  they  found 
at  the  time  of  the  safe  the  motor  would  run, 
they  should  find  for  the  defendant,  even  though 
in  another  part  of  his  testimony  the  defendant 
bad  said  that  his  vendor  guaranteed  the  ma- 
chine to  run,  and  that  be  guaranteed  the  name 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  505,  596-612;  Dec.  Dig.  §  252.»] 

2.  Sales    (8    279*)— Wabrantt  —  Constbuo- 

TION. 

The  reasonable  construction  of  the  war- 
ranty, as  testified  to  by  tbe  defendant,  was 
that  there  was  no  defect  in  tbe  machine  at  the 
time  of  the  sale,  other  than  arose  from  or- 
dinary use  that  would  prevent  it  from  running 
and  performing  service,  as  other  secondhand 
machines  of  the  same  kind. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  783-702;   Dec.  Dig.  S  i279.*] 

3.  Trial    (|   277*)  —  Instbuctions  — Exckp- 
■noNS. 

An  exception  to  an  oral  instruction  is 
sufficiently  saved  where  it  is  excepted  to  orally, 
and  the  instructions  and  exceptions  are  both 
taken  by  the  stenographer,  and  certified  in  the 
case-made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fi  687,  688;  Dec.  Dig.  {  277.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  County; 
George  W.  Clark,  Judge. 

Action  by  J.  E.  Ilurst  against  W.  B.  Hill. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
122  P.— 33 


Digitized  by 


Google 


514 


122  PACIFIC  RBFOHTER 


(Okl. 


Judgment  for  defendant  In  the  district  court 
on  appeal  from  a  justice  court,  and  plalntltF 
brings  error.    Reversed  and  remanded. 

Jas.  Ij.  Brown,  for  plaintiff  in  error.    B. 
A.  Borton,  for  defendant  in  error. 

BOSSER,  O.  The  plaintiff  in  error,  J.  B. 
Hurst,  brought  suit  in  a  court  of  a  Justice 
of  the  peace  in  Oklahoma  county,  prior  to 
statehood,  against  W.  B.  HIU,  defendant  In 
error,  for  breach  of  warranty  in  the  sale  by 
defendant  to  plaintiff  of  an  electric  motor. 
He  recovered  Judgment  before  the  justice  of 
the  peace,  and  the  defendant  appealed  to  the 
district  court  of  Oklahoma  county.  There 
was  there  a  verdict  and  Judgment  for  the  de- 
fendant, and  the  plaintiff  has  appealed  to 
this  court.  The  plaintiff  alleged  that  be 
purchased  a  certain  electric  motor  from  de- 
fendant, and  that  at  the  time  of  the  sale 
the  defendant  verbally  warranted  that  the 
machine  was  in  good  and  perfect  working 
order,  and  in  a  good  and  perfect  condition, 
and  that  he  bought  the  machine,  relying  on 
the  warranty.  The  case  having  originated  in 
the  Justice  court  where  there  was  no  written 
answer  filed,  and,  as  the  statements  of  coun- 
sel are  not  preserved  in  the  record,  the  only 
means  this  court  has  of  ascertaining  what 
the  defendant's  claim  is  with  reference  to  the 
warranty  la  from  his  evidence.  The  defend- 
ant himself  testified  that  be  told  plaintiff 
that  the  person  from  whom  he  bought  it, 
one  Mr.  Gresbam,  told  him  tbat  it  was  guar- 
anteed, and  that  he  told  plaintiff  Gresbam 
gave  him  a  guaranty,  and  tbat  he  would  give 
plaintiff  the  same  guaranty  that  be  received. 
The  following  extracts  from  liis  examina- 
tion show  exactly  what  his  version  of  the 
matter  was:  Direct  examination:  "Q.  Wliat 
did  you  tell  him  about  the  guaranty?  A. 
I  told  him  that  Mr.  Gresliam  told  me  tbat  it 
was  guaranteed,  and  I  bad  an  expert  to  ex- 
amine it,  and  he  said  it  was  worth  $150,  and  I 
could  make  money  on  it  Q.  Is  tbat  all  you 
said?  A  I  told  blm  they  gave  me  a  guaran- 
ty, and  I  gave  him  the  same  guaranty  those 
fellows  gave  me."  On  cross-examination  Ills 
statements  were  as  follows:  "Q.  Who  did 
you  say  you  bought  tbat  machine  from?  A 
Gresbam.  Q.  This  man  Gresbam  warranted 
it  to  you?  A.  Yes,  sir;  guaranteed  it  to 
be  all  right  Q.  And  you  say  to  this  Jury 
you  gave  the  same  kind  of  warranty  tbat 
you  got?  A.  I  went  and  got  the  expert  to 
go  over  it,  and  it  cost  me  a  dollar  and  a  half, 
and  he  went  through  it  and  examined  it 
and  said  it  was  as  good  as  new.  Q.  Tbat 
was  not  the  question.  You  say  that  you  gave 
this  man  the  same  kind  of  guaranty  tbat 
Gresham  gave  you?  A.  Yes,  sir.  Q.  Gres- 
bam warranted  it  to  you  to  be  all  right,  and 
you  warranted  it  to  be  all  right  A  Yea; 
I  never  used  the  machine  at  all.  Q.  The  ques- 
tion is:  Gresham  warranted  it  to  you,  and 
you  warranted  it  to  this  man?  A.  Yes."  On 
redirect  examination  the  following  occurred: 


"Q.  In  answer  to  Judge  Brown's  question, 
you  said  you  warranted  it  as  you  got  it 
Wliat  do  you  mean  by  'warranted'  in  tliat 
connection?  A.  I  told  blm  that  I  would  give 
blm  the  same  kind  of  a  warranty  they  gave 
me.  They  guaranteed  the  machine  to  run,  and 
I  guaranteed  the  same  to  him,  gave  blm  tite 
same  kind  of  guaranty  tbey  gave  me."  Re- 
cross-examination:  "Q.  Tliey  guaranteed  to 
you  tliat  it  was  all  right  and  as  good  as  a 
new  mactiiue,  didn't  they?  A.  Just  as  good 
as  a  new  machine  is  what  the  expert  told 
me."  Re- redirect  examination:  "Q.  Mr.  Gres- 
bam didn't  tell  you  that  it  was  as  good  as  a 
new  machine?  A  Tbat  is  wliat  the  expert 
said.  Q.  After  he  made  the  examination? 
A  Yes,  sir." 

[1]  The  court  instructed  the  Jury  that  the 
plaintiff  claimed  tbat  be  purchased  the  mo- 
tor under  verbal  warranty  that  it  was  in 
good  and  perfect  working  condition,  and  tbat 
he  relied  upon  such  warranty,  and  paid  for 
the  machine,  and  that  there  was  a  breach  of 
the  warranty;  and  instructed  that  the  de- 
fendant's construction  of  the  contract  of  sale 
was  that  he  guaranteed  to  plaintiff  that  the 
machine  would  run.  The  court  also  instruct- 
ed the  Jury  that.  If  they  found  from  the 
evidence  that  at  the  time  of  the  sale  the  mo- 
tor would  run,  then  their  verdict  should  be 
for  the  defendant  This  statement  of  the  is- 
sues, and  also  the  instructions  of  the  court 
tbat  if  they  believed  the  defendant's  state- 
ment as  to  what  bis  warranty  was,  and  also 
found  tbat  at  the  time  of  the  sale  the  ma- 
chine would  run,  tbey  should  find  for  the 
defendant  is  assigned  as  error  by  plaintUt 
Neither  counsel  in  the  case  has  seen  fit  to 
cite  any  authorities  upon  the  law  of  war- 
ranty. The  objection  to  the  instruction  is 
well  founded.  The  evidence  of  the  defendant 
must  be  considered  as  a  whole,  and  while  he 
did  say  that  bis  vendor  guaranteed  the  mo- 
tor to  run,  and  be  guaranteed  it  to  plaintiff 
in  the  same  way,  that  statement  must  t>e 
read  in  connection  with  statements  several 
times  repeated  by  him  in  his  direct  and  cross- 
examination  that  his  vendor  guaranteed  the 
motor  to  be  all  right  and  he  guaranteed  It 
to  plaintiff  in  the  same  way.  The  warranty 
must  be  given  a  reasonable  construction,  and 
a  reasonable  construction  of  the  warranty 
as  testified  to  by  the  defendant  is  that  there 
was  no  defect  existing  in  the  motor  at  the 
time  of  the  sale,  aside  from  the  fact  that  It 
was  secondhand,  that  would  prevent  It  from 
running  and  performing  service  in  the  same 
way  as  would  any  other  machine.  The  In- 
struction given  might  have  been  construed 
to  mean  that,  if  the  motor  started  and  ran 
even  for  a  few  minutes,  there  was  a  sufficient 
compliance  with  the  warranty.  This  would 
be  to  "keep  the  word  of  the  promise  to  tlie 
ear  and  break  it  to  the  hope." 

[2]  The  jury  should  have  been  Instructed 
that  the  warranty  as  testified  to  by  the  de- 
fendant meant  tbat  there  was  no  defect  in 
the  machine  other  than  arose  from  ordinary 
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use  that  would  prevent  It  from  running  and 
doing  the  work  of  other  secondhand  ma- 
chines of  the  same  kind.  See  Mechem  on 
Sales,  §  1251;  Snow  v.  Schomacker  Mfg.  Co., 
69  Ala.  Ill,  44  Am.  Rep.  509;  McGraw  t. 
Fletcher,  35  Mich.  104;  Leggoe  v.  Mayer,  2 
Pa.  Super.  Ct.  529. 

It  Is  urged  by  the  defendant  In  error  that 
the  plalntift  cannot  avail  himself  of  the  er- 
ror In  the  instructions  because  the  Instruc- 
tions were  not  properly  excepted  to.  He  con- 
tends that  the  law  requires  the  exceptions 
to  be  noted  on  the  margin  of  the  instructions, 
and  that,  as  the  Instructions  in  this  case 
were  given  orally,  there  was  no  margin  upon 
which  the  exceptions  could  be  noted.  The 
authorities  cited  In  support  of  the  proposition 
are  not  In  point,  and,  Indeed,  It  would  be 
amazing  to  find  that  such  a  proposition  is 
sustained  by  authority.  The  law  permits  in- 
structions to  be  given  orally.  In  this  ease 
the  record  shows  that  the  Instructions  were 
given  orally  and  the  exceptions  were  taken 
orally,  and  both  instructions  and  exceptions 
were  taken  by  the  stenographer.  This  was 
sufficient  to  save  the  exceptions,  especially 
as  the  giving  of  the  Instructions  over  plaln- 
ttfTs  objection  was  set  up  tn  the  motion  for 
a  new  trial. 

Other  errors  are  assigned,  but,  in  view  of 
the  disposition  of  the  assignment  upon  the 
instructions,  it  Is  not  necessary  to  consider 
them. 

The  case  should  be  reversed  and  remanded 
for  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 
On  Rehearing. 

It  was  decided  in  the  original  opinion  in 
this  case  that  where  Instructions  were  given 
orally  and  exceptions  saved  orally,  and  both 
instructions  and  exceptions  were  taken  by 
the  stenographer  and  certified  in  the  case- 
made,  this  court  could  consider  the  points 
thus  saved.  A  rehearing  was  granted  as  to 
this  question,  and  It  has  been  presented 
again  by  oral  argument  and  In  typewritten 
briefs. 

It  Is  contended  with  force  and  ability  that 
exceptions  to  instructions  cannot  be  saved 
«Ecept,  as  provided  in  section  5793,  Comp. 
Laws,  by  writing  the  exception  at  the  end 
of  the  instruction.  It  is  necessary  to  re- 
view all  the  statutes  bearing  upon  this  ques- 
tion in  order  to  arrive  at  a  conclusion.  The 
fifth  paragraph  of  section  5794  of  Compiled 
Laws,  with  reference  to*the  order  of  proce- 
dure upon  a  trial,  is  as  follows:  "When  the 
evidence  is  concluded  and  either  party  de- 
sires special  Instructions  to  be  givoi  to  the 
Jury,  such  Instructions  shall  be  reduced  to 
writing,  numbered,  and  signed  by  the  party, 
or  his  attorney  asking  the  same,  and  deliver- 
ed to  the  court  The  court  shall  give  general 
Instructions  to  the  Jury,  which  shall  be  in 
writing,  and  be  numbered,  and  signed  by  the 
Judge,  it  required  by  either  party."     The 


sixth  paragraph  of  the  same  section  provides 
that,  where  special  instructions  are  request- 
ed, "the  court  shall  either  give  such  instruc- 
tions as  requested,  or  positively  refuse  to  do 
so;  or  give  the  Instructions  with  modifica- 
tion in  such  manner  that  it  shall  distinctly 
appear  what  Instructions  were  given  in  whole 
or  part,  and  in  like  manner  those  refused, 
so  that  either  party  may  except  to  the  in- 
structions as  asked  for,  or  as  modified,  or 
to  the  modification,  or  to  the  refusal.  All  in- 
structions given  by  the  court  must  be  signed 
by  the  Judge;  and  filed  together  with  those 
asked  for  by  the  parties  as  a  part  of  the  rec- 
ord." There  is  an  apparent  conflict  in  the 
fifth  and  sixth  paragraphs.  In  the  fifth  It 
is  provided  that  general  Instructions  "shall 
be  in  writing,  and  numbered,  and  signed  by 
the  Judge  If  required  by  either  party."  The 
sixth  paragraph  provides  that  all  instructions 
given  by  the  court  must  be  signed  by  the 
judge;  and  filed  with  those  asked  for  by 
the  parties  as  a  part  of  the  record.  In  or- 
der to  reconcile  the  apparent  conflict.  It  is 
necessary  to  hold  the  provisions  of  the  sixth 
paragraph  last  quoted  to  apply  only  in  cases 
where  a  written  instruction  is  demanded.  A 
written  Instruction  must  be  demanded  in 
a  civil  ease  before  the  Judge  can  be  required 
to  give  It.  This  is  the  meaning  of  the  fifth 
paragraph.  To  hold  otherwise  would  require 
this  case  to  be  reversed,  because  instructions 
were  given  orally  and  would  probably  re- 
verse a  large  number  of  other  cases,  now 
pending  in  this  state.  In  which  there  is  no 
substantial  error.  Section  5795,  Comp.  Laws, 
is  as  follows:  "A  party  excepting  to  the  giv- 
ing of  Instructions,  or  the  refusal  thereof, 
shall  not  be  required  to  file  a  formal  bill  of 
exceptions;  but  It  shall  be  sufficient  to  write 
at  the  close  of  each  Instruction:  'Refused 
and  excepted  to,'  or  'given  and  excepted  to,' 
which  shall  be  signed  by  the  judge."  This 
section,  construed  In  connection  with  other 
sections  with  reference  to  Instructions,  can 
mean  only  that  the  exceptions  shall  be  thus 
marked  when  the  Instructions  are  given  in 
writing.  Section  1937,  Comp.  Laws,  requires 
the  reporter  "to  take  down  In  shorthand  the 
oral  testimony  of  witnesses,  the  rulings  of 
the  court,  the  objections  made  and  the  excep- 
tions taken,  during  the  trial  of  all  civil  and 
criminal  actions,  and  also  such  other  matters 
as  the  court  shall  order."  Section  1942  of 
Comp.  Laws  provides  for  the  filing  of  the 
shorthand  notes  with  the  clerk  and  makes 
them  a  part  of  the  record  in  the  cause.  Sec- 
tion 6074  of  Comp.  Laws  provides  for  ap- 
pealing on  case-made,  and  that  "the  excep- 
tions stated  In  a  case-made  shall  have  the 
same  effect  as  If  they  had  been  reduced  to 
writing,  allowed  and  signed  by  the  judge  at 
the  time  they  were  taken." 

[3]  A  consideration  of  all  these  statutes 
leads  to  the  conclusion  that  it  Is  not  error  to 
give  oral  Instructions  where  written  instruc- 
tions are  not  demanded,  and  that,  when  the 
exception  to  an  oral  Instruction  is  taken  oral- 
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ly  and  preserved  In  the  ease-made  by  a  tran- 
.  script  from  the  stenographer's  notes,  it  has 
the  same  effect  as  an  exception  noted  at 
the  close  of  a  written  instruction.  The  ste- 
nographer can  preserve  it,  and  the  exception 
taiven  orally  calls  the  attention  of  the  judge 
to  what  l8  claimed  as  error  Just  as  well  as 
the  formal  writing  of  "Given  and  excepted 
to"  calls  his  attention  to  error  in  a  written 
instruction.  •  Usually  in  practice  the  oral  ex- 
ception calls  his  attention  more  specifically 
to  the  alleged  error  than  the  written  words 
at  the  close  of  a  written  instruction.  The  in- 
structions Iq  a  civil  case  are  not  a  part  of  the 
Judgment  roll  or  record  proper  (Green  v. 
Incorporated  Town  of  Yeager,  23  Okl.  128, 
99  Pac  906;  Menton  v.  Shuttee,  11  Okl.  381, 
67  Pac.  478),  and  there  is  no  reason  why 
they,  together  with  the  proceedings  In  giving 
or  refusing  them,  may  not  be  brought  up  by 
bill  of  exceptions  or  case-made  in  the  same 
way  as  other  proceedings  at  the  trial.  To 
hold  otherwise  would  result  In  written  In- 
structions being  required  In  all  cases,  with 
a  consequent  loss  of  time  and  additional  ex- 
pense. The  purpose  In  view  when  court  re- 
porters were  provided  for  was  to  expedite 
business,  and  to  preserve  the  proceedings 
so  that  bills  of  exceptions  would  not  be  nec- 
essary at  every  stage  of  the  trial. 

The  Indiana  statute  with  reference  to 
giving  Instructions  Is  practically  the  same  as 
ours,  except  that  after  providing,  as  Is  pro- 
vided in  the  sixth  paragraph  of  section  5704 
of  Snyder's  Comp.  Laws,  that  the  Instruc- 
tions shall  be  filed  as  a  part  of  the  record, 
it  further  provides  that  they  shall  not  be 
copied  into  the  record  unless  there  Is  an  ap- 
peal. They  are  not  under  our  practice  In- 
corporated Into  the  record  except  for  the 
purpose  of  appeal.  Section  544  of  Burns' 
Code  of  Indiana  Is  Identical  with  section 
5793  of  Snyder's  Comp.  Laws.  In  O.  &  M. 
R.  Co.  V.  Dunn,  138  Ind.  18,  36  N.  B.  702, 
37  N.  E.  546,  it  is  held  that  the  method  pro- 
vided in  this  section  for  preserving  excep- 
tions to  Instructions  Is  not  exclusive,  and 
that  the  exceptions  may  be  saved  by  bill 
of  exceptions.  To  the  same  eftect  Is  Ayres 
T.  Blevins,  28  Ind.  App.  101,  62  N.  E.  305.  In 
Burk  V.  Andis,  98  Ind.  59,  one  paragraph  of 
the  syllabus  Is  as  follows:  "Instructions  and 
exceptions  thereto  may  be  brought  Into  the 
record  by  bill  of  exceptions  as  formerly, 
notwithstanding  sections  533  and  535,  R.  S. 
1881,  provide  another  mode."  In  the  course 
of  the  opinion  the  court  said:  "The  appellee 
claims  that  the  Instructions  are  not  In  the 
record,  because  they  are  not  signed  dud  filed 
as  prescribed  by  section  533,  It.  S.  1881,  and 
because  the  exceptions  were  not  taken  in  the 
manner  prescribed  by  section  535,  R.  S.  1881. 
But  the  instructions  and  exceptions  are  In  a 
formal  bill  of  exceptions  signed  by  the  judge, 
and  made  part  of  the  record.  This  la  suffi- 
cient Hadley  v.  Atkinson,  84  Ind.  64;  Heat- 
on  V.  White,  85  Ind.  370;    Elliott  v.  Russell, 


92  Ind.  626."  In  Hersleb  ▼.  Moss,  28  Ind. 
3.54,  exactly  the  same  question  of  practice 
arose  and  on  motion  for  rehearing,  Jnst  as 
In  this  case,  the  same  question  was  decided 
as  it  ia  now  being  decided  here.  Landers  v. 
Beck,  92  Ind.  49,  also  decides  this  question  in 
the  same  way.  It  has  already  been  shown 
that  under  section  6074  of  our  statutes  the 
exceptions  In  a  case-made  have  the  same 
effect  as  If  preserved  by  formal  bill  of  ex- 
ceptions made  at  the  time.  Section  795 
does  not  abolish  the  bill  of  exceptions,  but 
provides  that  the  party  excepting  to  the 
giving  or  refusing  of  Instructions  shall  not 
be  required  to  file  a  formal  bill. 

The  record  In  this  case  shows  that  tbere 
was  a  discussion  between  court  and  counsel 
as  to  what  the  instructions  should  be.  Ex- 
ceptions were  saved  at  the  time,  and  were 
presented  In  the  motion  for  new  trial  and 
preserved  In  the  case-made.  That  brlngx 
them  here  for  review.  The  conclusion  in  tbe 
opinion  heretofore  filed  was  correct,  and 
should  be  adhered  to. 

(SI  Old.  649) 

In  re  BYRD. 

Appeal  of  FLOYD. 

(Supreme  Court  of  Oklahoma.    March  1% 
1912.) 

(Byilahut  by  the  Court.) 

1.  Appeakance  (S  24*)— Effect— Waive*  or 
Defects  in  Citation. 

A  guardian  cited  to  appear  and  show  canse 
why  he  should  not  be  discharged  for  incompe* 
tency  and  miamanagemeat  of  his  ward's  estate 
by  entering  his  general  appearance  waives  all 
defects  and  irregularities  in  the  citation  is- 
sued by  the  county  court  and  the  service  there- 
of upon  him  and  gave  to  the  court  jurisdiction 
of  his  person,  and  be  cannot  complain  for  the 
first  time  on  appeal  to  the  district  court  of 
irregularities  in  the  citation. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  §|  118-143;   Dec.  Dig.  i  24.»] 

2.  JuRT  (§  10*)— Right  to  Juet  Triai.. 

The  right  of  trial  by  jury  declared  In- 
violate by  section  19,  art.  2,  Const.,  except  as 
modified  by  the  Constitution  itself,  means  the 
right  as  it  existed  in  the  territory  at  the  time 
of  the  adoption  of  tbe  Constitation. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  !i  15,  16,  27%;   Dec  Dig.  f  10.*] 

3.  Judges    (|    8*)— Appoinimknt— Constitu- 
tional Law. 

Section  3  of  the  act  of  March  22,  1909 
(Sess.  Laws,  1900,  p.  176),  authorizing  the 
Governor  to  appoint  an  additional  district  jadge 
for  the  Seventh  judicial  district,  is  not  viola- 
tive of  section  9,  art.  7,  Constitution. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  §§  4-10;  Dec.  Dig.  S  3.*] 

4.  Appeai.  and  E>bbob  (J  1008*)— Review- 
Findings  OF  COtJKT. 

Where  a  cause  is  tried  to  the  court  with- 
out the  intervention  of  a  jury,  tbe  court's  find- 
ings of  fact  will  be  given  tbe  same  weight  as 
the  verdict  of  a  jury,  and  will  not  be  set  aside 
if  there  is  any  evidence  reasonably  tending  to 
support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3955-3969;  Dec  Dig.  i 
1008.*] 
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Error  from  District  Court,  Pontotoc  Coun- 
ty; Robt.  M.  Ralney,  Judge. 

Citation  to  R.  S.  Floyd,  guardian  of  Louisa 
Byrd,  to  show  cause  why  he  should  not  be 
discharged  as  guardian.  From  an  order  re- 
luoTlng  the  guardian,  he  brings  error.  Af- 
firmed. 

J.  E.  Grlgsby,  for  plalntlfT  in  error.  J.  F. 
McKeel,  for  defendant  In  error. 

HATES,  J.  This  cause  was  begun  In  the 
county  court  of  Pontotoc  county  by  the  Issu- 
ance of  the  county  Judge  upon  hla  own  mo- 
tion of  a  citation  to  plaintiff  in  error  as 
guardian  of  Louisa  Byrd,  a  minor,  to  appear 
and  show  cause  why  be  should  not  be  re- 
moved as  guardian,  upon  the  ground  of  in- 
competency, mismanagement  of  his  ward's 
estate,  and  other  violations  of  bis  duty  as 
guardian. .  After  trial  to  the  court  and  Judg- 
ment rendered  therein  removing  and  dis- 
cliarglng  plaintiff  in  error  as  guardian,  he 
appealed  to  the  district  court,  where  upon  a 
trial  de  novo  a  Judgment  the  same  as  ren- 
dered in  the  county  court  was  rendered,, from 
which  this  appeal  is  prosecuted. 

Counsel  for  plaintiff  In  error  makes  in  bis 
brief  12  assignments  of  error  for  reversal. 
Some  of  these  assignments  are  not  separately 
argued  and  supported  by  citation  of  auttaori- 
tlea  as  is  required  by  the  rules  of  this  court, 
and  will  not  therefore  be  considered.  Others 
are  so  clearly  without  merit  that  no  notice 
of  them  in  this  opinion  need  be  made.  Of 
those  requiring  consideration  the  first  com- 
plains of  the  action  of  the  district  court  over- 
ruling a  motion  to  quash  the  citation  and 
service  thereof  issued  by  the  county  Judge. 

[1]  The  irregularity  In  the  citation  com- 
plained of  is  that  it  was  made  returnable  be- 
fore the  time  authorized  by  statute.  The  rec- 
ord discloses,  however,  that  plaintiff  In  per- 
son and  by  counsel  entered  appearance  in  the 
county  court,  and  no  objection  was  taken  in 
that  court  to  the  citation  of  the  service  there- 
of. By  entering  bis  appearance  be  waived 
all  defects  and  irregularities  in  the  citation 
and  the  service  thereof  upon  him,  and  gave 
to  the  court  Jurisdiction  of  his  person.  Phoe- 
nix Bridge  Co.  v.  Street,  9  Okl.  422,  60  Pac. 
221;  Raymond  v.  Nix,  Halsell  &  Co.,  5  Okl. 
666,  49  Pac.  1110;  Fitzgerald  et  al.  v.  Foster 
et  al..  11  Okl.  558,  69  Pac.  878;  Whltaker 
T.  Hughes,  14  Okl.  510,  78  Pac.  383.  By  ap- 
pealing to  the  district,  invoking  a  trial  de 
novo,  plaintiff  in  error  conferred  upon  that 
court  Jurisdiction  of  bis  person. 

The  district  court  overruled  plaintiff  in  er- 
ror's application  for  a  trial  by  Jury.  Coun- 
sel for  plaintiff  in  error  rightly  concedes  thai 
under  the  law  in  this  Jurisdiction  at  the  time 
of  the  admission  of  the  state  trial  by  Jury  as 
a  matter  of  right  to  a  party  did  not  exist  In 
this  character  of  proceeding;  and  whether 
any  such  cause  should  be  submitted  to  a  Jury 
rested  within  the  discretion  of  the  trial 
court. 

[2]  But  be  insists  that  such  right  is  confer- 


red by  section  19,  art  2,  of  the  Constitution, 
which  preserves  inviolate  the  right  of  trial 
by  Jury;  but  the  right  of  trial  by  a  Jury  pre- 
served by  tbe  foregoing  constitutional  provi- 
sion has  reference  to  the  right  to  a  Jury  trial 
as  it  existed  In  the  territory  when  our  Con- 
stitution was  adopted,  except  as  modified 
by  the  Constitution  (State  ex  rel.  West  v. 
Cobb,  24  Okl.  662,  104  Pac.  361,  24  L.  R.  A. 
[N.  S.]  630),  and,  since  it  is  conceded  that 
such  right  did  not  exist  in  cases  of  this  char- 
acter under  the  law  at  the  time  of  the  adop- 
tion of  our  Constitution,  it  follows  that  said 
provision  confers  no  right  upon  plaintiff  in 
error  to  a  Jury  trial  in  this  case. 

[3]  The  Honorable  Robert  M.  Ralney, 
Judge  of  the  Seventh  Judicial  district,  in 
which  this  cause  was  tried,  presided  at  the 
trial.  It  was  objected  at  the  trial  that  be 
was  not  qualified  under  the  law  and  the  Con- 
stitution of  the  state  to  try  the  cause  upon 
the  ground  that  section  3  of  the  act  of  March 
22, 1909  (Sess.  Laws  1909,  p.  176),  authorizing 
the  Governor  to  appoint  an  additional  dis- 
trict Judge  for  the  Seventh  Judicial  district, 
is  violative  of  section  9,  art.  7,  of  the  Con- 
stitution. Judge  Ralney  was  appointed  by 
the  Governor  and  qualified  under  the  fore- 
going statute,  the  constitutionality  of  which 
plaintiff  In  error  seeks  to  attack;  but,  assum- 
ing without  deciding  that  its  constitutionality 
may  be  raised  in  this  proceeding,  this  con- 
tention Is  plainly  without  merit.  Section  9, 
art  7,  of  the  Constitution,  provides  in  part 
as  follows:  "Until  otherwise  provided  by 
law,  the  state  shall  be  divided  Into  twenty- 
one  Judicial  districts,  and  tbe  qualified  elect- 
ors in  each  of  the  said  districts  shall  elect 
a  Judge  of  tl'-  district  court  as  provided 
therein,  except  ai  the  thirteenth  Judicial  dis- 
trict two  Judges  shall  be  elected."  This  pro- 
vision creates  21  Judicial  districts,  and  it  is 
true  authorizes  but  one  Judge  to  be  elected 
in  each  district,  except  the  Thirteenth  Judicial 
district;  but  these  provisions  are  to  exist 
"until  otb^wise  provided  by  law,"  leaving 
it  clearly  within  tbe  power  of  the  Legisla- 
ture to  change  the  number  of  districts  and 
to  authorize  the  election  of  more  than  one 
Judge  to  a  district  when  in  its  Judgment  it 
became  necessary. 

It  is  also  complained  that  the  trial  court 
failed,  after  request,  to  make  and  file  sep- 
arately his  findings  of  fact  and  conclusions 
of  law.  The  record  does  disclose  that  such 
request  was  made  before  the  cause  was  b\^ 
mitted,  and  that  the  court  announced  that 
it  would  be  allowed;  but  the  record  fails  to 
disclose  any  objection  or  exception  to  the 
finding  of  the  court  as  finally  made  and  filed, 
and  this  question  is  therefore  not  presented 
for  review. 

The  assignment  that  the  finding  and  Judg- 
ment of  the  court  is  not  supported  by  the  evi- 
dence is  without  merit  The  trial  court 
found  that  plaintiff  in  error  had  failed  to 
make  reports  as  he  is  required  by  law  to  do; 
that  be  failed  to  answer  the  citation  to  show 
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cause  why  he  should  not  be  removed;  that 
he  had  been  guilty  of  gross  mismanagement 
of  the  estate  of  his  ward. 

[4]  There  is  some  conflict  In  the  evidence, 
but  there  is  evidence  tending  reasonably  to 
support  the  findings  made  by  the  court;  and 
under  the  well-settled  rule,  that,  where  a 
cause  is  tried  to  the  court  without  the  inter- 
vention of  a  jury,  the  court's  findings  of  fact 
will  be  given  the  same  weight  as  the  verdict 
of  a  Jury  and  will  not  be  set  aside,  if  there 
Is  any  evidence  reasonably  tending  to  support 
it  (McCann  v.  McCann,  24  Okl.  264,  103  Pac. 
694;  Seward  v.  Casler  et  al.,  24  Okl.  275,  103 
Pac.  740;  Lipscomb  v.  Allen,  23  Okl.  818,  102 
Pac.  86),  the  verdict  and  Judgment  In  this 
cause  should  not  be  disturbed  for  want  of 
evidence. 

The  Judgment  of  the  trial  court  Is  accord- 
ingly a£9rmed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 

(33  Okl.  184) 

SIMMONS  et  al.  v.  MULLEN. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(SyUahus  by  '^e  Court.) 
Indians  (S  13*)— Allotments— Exemptions. 

The  exemption  of  lands,  allotted  under  an 
act  approved  July  1,  1902  (Act  July  1,  1902, 
c.  1362,  32  Stat.  641),  known  as  the  Supple- 
mental Agreement  between  the  Choctaw  and 
Chickasaw  Nations  with  the  United  States, 
from  any  "debt  ♦  •  *  contracted  prior  to 
the  time  at  which  said  land  may  be  alienated," 
does  not  exempt  them  from  liabilities  for  tlie 
torts  of  the  allottee  perpetrated  prior  to  the 
allotment. 

[Ed.  Note.— For  other  cases,  see  »lndians. 
Cent.  Dig.  §  30;   Dec.  Dig.  §  13.»] 

Error  from  District  Court,  Johnston  Coun- 
ty; A.  T.  West,  Judge. 

Action  by  L.  V.  Mullen  against  N.  H.  Sim- 
mons and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

L.  S.  Dolman,  for  plaintiffs  In  error.  Led- 
better  &  Moore,  for  defendant  In  error. 

TURNER,  C.  J.  On  November  26,  1910,  L. 
V.  Mullen,  defendant  In  error,  sued  N.  H. 
'  Simmons,  as  sheriff  of  Johnston  county.  In  the 
district  court  of  said  county.  The  petition 
substantially  states  that  plaintiff  is  the  own- 
er of  a  certain  tract  of  land  (describing  it) 
conveyed  to  him  from  F.  A.  Bonner  by  war- 
ranty deed  October  12,  1908,  duly  filed  for 
record;  that  said  Bonner  is  a  citizen  of  the 
Choctaw  Tribe  of  one-sixteenth  degree  of 
Indian  blood;  that  said  land  was  his  allot- 
ment as  a  member  of  said  tribe,  which  he,  on 
said  day,  had  the  unrestricted  right  to  sell; 
that  defendant  as  sheriff  aforesaid  had  levied 
an  execution  on  said  land  issued  on  a  judg- 
ment in  the  case  of  Millord  F.  Ham  et  al.  v. 
F.    A.    Bonner,   theretofore   pending   in   the 


United  States  Court  for  the  Indian  Territory, 
Southern  District  at  Ardmore;  that  said 
Judgment  was  rendered  and  the  debt  thereby 
evidenced  contracted  more  than  five  years 
prior  to  the  date  of  said  execution,  and  at  a 
time  when  said  lands  were  inalienable  and 
exempt  from  the  operation  of  said  Judgment, 
and  could  not  be  sold  under  execution  issued 
thereon;  that  said  sheriff  had  wrongfully 
levied  upon  and  advertised  said  land  for  sale, 
and  would  sell  the  same  to  satisfy  said  exe- 
cution, and  give  a  deed  therefor,  and  thereby 
cast  a  cloud  upon  his  title  unless  restrained. 
He  prayed  that  such  be,  and  the  same  was, 
done  by  the  temporary  restraining  order. 
For  answer  defendant  admitted  the  citizen- 
ship of  said  Bonner  to  be  as  stated,  justified 
under  the  writ  which  was  dated  October  1, 
1908,  alleged  that  the  land  was  subject  to 
levy  and  sale  thereunder,  that  plaintiffs  to 
said  Judgment  were  necessary  parties,  and 
prayed  that  they  be  brought  in  and  the  re- 
straining order  dissolved.  Thereafter  came 
MtUord  F.  Ham  and  others,  plaintiffs  in  said 
Judgment,  and  by  leave  filed  their  interplea. 
which  substantially  states  that  on  January 
31,  1901,  they  recovered  Judgment  in  the 
United  States  Court  for  the  Indian  Territory, 
Southern  District  at  Ardmore,  against  Frank 
Bonner  In  tort  for  some  $3,000;  that  execu- 
tion issued  thereon  and  was  levied  as  set 
forth  in  plaintiff's  petition;  that  on  February 
23,  1906,  said  Bonner,  a  Choctaw  of  one-six- 
teenth Indian  blood,  became  the  owner  of 
said  land  by  allotment,  whereupon  said  Judg- 
ment became  and  Is  a  Hen  upon  said  land. 
and  was  a  lien  thereupon  at  the  time  be 
sold  the  same  to  plaintiff,  who  took  the  same 
with  full  knowledge  of  said  judgment  and 
levy  of  their  execution.  They  prayed  that 
said  lien  be  foreclosed  and  said  land  sold  to 
satisfy  said  Judgment,  interplea,  and  cost, 
and  for  general  relief.  The  precise  question 
raised  by  plaintiffs'  demurrer,  which  was 
sustained,  to  the  answer  and  interplea.  Is 
whether  this  allotment  is  exempt  from  exe- 
cution on  a  Judgment  for  tort  The  trial 
court  held  that  it  was.  This  was  error.  In- 
terpleader's Judgment  was  obtained  January 
31,  1901.  Bonner  was  allotted  pursuant  to 
the  provisions  of  an  act  approved  July  1, 
1902,  known  as  the  Supplemental  Agreement 
between  the  Choctaw  and  Chickasaw  Nations 
with  the  United  States.  Section  15  of  said 
act  reads :  "Lands  allotted  to  members  and 
freedmen  shall  not  be  affected  or  encumbered 
by  any  deed,  debt  or  obligation  of  any  char- 
acter contracted  prior  to  the  time  at  which 
said  land  may  be  alienated  under  this  act, 
nor  shall  said.lands  be  sold  except  as  herein 
provided."  As  the  act  of  Congress  of  May  27, 
1908  (Act  May  27,  1908,  c.  199,  35  Stat  312), 
removed  restrictions  upon  the  alienation  of 
this  allotment,  and  the  Judgment  sought  to 
be  enforced  against  it  was  obtained  prior 
thereto,  it  is  plaintiffs  contention  that  said 
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Jadsment  constituted  a  "debt  •  •  •  con- 
tracted prior  to  the  time  at  which  said  land 
may  be  allemted"  within  the  contemplation 
of  said  act.  N-ot  so.  A  Judgment  In  damages 
for  tort  is  not  a  "debt  contracted"  within 
such  «ontemplatlon.  This  was  our  holding 
in  Shelby  v.  Zelgler,  22  Okl.  799,  98  Pac.  989. 
In  that  case  plaintiff  obtained  Judgment 
againet  defendant  in  damages  for  tort  after 
the  reeelver's  final  certificate  had  Issued  to 
him  pursuant  to  act  of  Congress  May  20, 1862 
(U.  S.  Oomp.  St.  1901,  p.  1398).  Prior  to 
exeenthm  «n  the  judgment,  and  In  fraud  of 
plainttfbf'  rights,  defendant  conveyed  the  land. 
In  passing  upon  the  question  of  wheth- 
er the  same  was  subject  to  execution  in 
satlaCa'CtloiB  of  said  Judgment  the  court  said : 
"Rev.  St.  U.  S.  c.  5,  {  2296  (U.  S.  Comp.  St. 
1901,  PL  1398),  provides:  'No  land  acquired 
under  the  provisions  of  this  chapter  shall  in 
any  eveat  become  liable  to  the  satisfaction 
of  any  debt  contracted  prior  to  the  Issuance 
of  the  patent  therefor.'  The  question  present- 
ed by  this  record  is  whether  or  not  a  tort 
committed,  independent  of  any\  contract,  for' 
which  an  action  would  lie  at  common  law 
for  the  reeovery  of  damages,  but  would  abate 
with  the  death  of  the  aggrieved  party,  is 
such  a  liability  as  was  contemplated,  and 
within  the  purview  of  the  term  'any  debt 
contracted,' "  And,  after  quoting  liberally 
and  with  approval  from  numerous  authori- 
ties, in  effect,  held  that  a  Judgment  in  dam- 
ages for  tort,  while  perhaps  a  liability,  was 
not  a  "debt  contracted"  within  the  contempla- 
tion of  ttutt  part  of  the  act  under  construc- 
tion: and  in  the  syllabus  said:  "After  the 
receiver's  final  receipt  or  certificate  has  been 
issued,  the  homestead,  under  Act  Congress 
May  20,  1862,  e.  75,  |  4,  12  St.  393,  Rev.  St 
D.  S.  c.  6,  i  2296  (U.  S.  Comp.  St.  1901,  p. 
1398),  is  not  exempt  as  against  an  execution, 
or  other  proceedings  on  a  judgment  for  tort, 
Independent  of  any  contract,  rendered  on  a 
date  subsequent  to  the  issuance  and  delivery 
of  such  receipt  or  certificate."  In  Brun  v. 
Mann,  151  Fed.  145,  80  C.  C.  A.  513,  12  L. 
B.  A.  (N.  S.)  154,  Judge  Sanborn,  Circuit 
Judge,  speaking  for  the  court,  said:  "The 
real  controversy  between  the  parties  to  this 
suit  is  whether  or  not  the  lands  patented  to 
TlUett  in  1892  are  exempt  from  liability  to 
pay  the  Judgment  in  favor  of  Mann,  which 
is  founded  on  Tlllett's  wrongful  taking  and 
conversion  of  the  plaintiff's  cattle  in  1881. 
The  acts  of  Congress  under  which  TiUett 
secured  the  lands  provided  that  no  laud  ac- 
quired thereunder  shall  be  liable  for  the 
satisfaction  of  any  'debt  contracted  prior  to 
the  issuance'  in  the  one  case  of  the  patent 
(2  U.  S.  Comp.  St.  1901,  p.  1398,  §  2206; 
Act  May  20,  1862,  c.  75,  §  4,  12  Stat.  393), 
and  in  the  other  of  the  final  certificate 
thereunder  (2  U.  S.  Comp.  St.  1901,  pp.  1534, 
1535 ;  Act  March  4,  1896,  c.  40,  29  Stat.  43 
fU.  S.  Comp.  St.  1901,  p.  1537];  Act  June  14, 
1878,  c.  190,  i  4,  20  Stnt.  113, 114).  The  com- 
plainant insists  that  bis  claim  is  not  a  debt 


contracted  by  TiUett,  but  that  it  Is  a  liability 
Incurred  by  him  for  a  wrong,  and  hence  that 
the  land  is  not  exempt  from  the  payment  of 
his  claim.  Tlie  defendants  challenge  this 
contention,  and  claim  the  exemption  of  the 
lands  and  the  water  rights  appertaining 
thereto.  If  this  Issue  be  decided  in  favor  of 
the  complainant,  he  will  be  entitled  to  a  sale 
of  the  lands,  and,  if  it  be  determined  in  fa- 
vor of  the  defendants,  the  lands  are  free 
from  the  complainant's  claim.  •  •  •  The 
acts  of  Congress  declare  that  no  lands  ac- 
quired under  the  homestead  and  timber  cul- 
ture laws  shall  be  liable  for  the  satisfaction 
of  any  'debt  contracted  prior'  to  their  ac- 
quisition from  the  government.  2  U.  S. 
Comp;  St.  1901,  p.  1398,  |  2296;  Act  May  20, 
1862,  c.  75,  g  4,  12  Stat.  393;  2  U.  S.  Comp. 
St.  1901,  pp.  1534,  1535;  Act  March  4,  1896, 
c.  40,  29  Stat.  43  (U.  S.  Comp.  St.  1901,  p. 
1537);  Act  June  14,  1878,  c.  190,  §  4,  20  Stat 
113, '114.  Tlllett  acquired  these  lands  under 
these  statutes.  He  unlawfully  took  and  con- 
verted Mann's  cattle  before  he  acquired  them. 
He  never  contracted,  or  agreed  or  consented, 
to  pay  for  the  cattle.  The  question  is:  Are 
lands  thus  acquired  exempt  from  liability  for 
wrongs  perpetrated  as  well  as  for  debts  con- 
tracted by  those  who  secure  them?  The  line 
of  demarcation  between  the  two  great  classes 
of  the  liabilities  of  parties  between  liabilities 
created  by  torts  can  never  be  absent  from  the 
minds  of  those  members  of  Congress  whose 
duty  it  is  to  criticise,  amend,  and  perfect 
its  aHa.  The  Constitution  of  the  United 
States  broadened  and  deepened  this  line  of 
separation,  and  projected  it  through  all  the 
legislation  in  the  nation  when  it  prohibited 
the  states  from  impairing  the  obligation  of 
amtracts  (U.  S.  Const,  art.  1,  §'  10),  but  per- 
mitted them  to  impair  the  obligations  of 
liabilities  and  Judgment  for  wrongs.  Louis- 
iana V.  Mayor  of  New  Orleans,  109  U.  S.  285, 
288,  3  Sup.  Ct  211,  27  L.  Ed.  936;  Garrison  v. 
City  of  New  York,  21  Wall.  205,  22  L.  Ed. 
612;  McAfee  T.  Covington,  71  Ga.  272,  61 
Am.  Rep.  263.  •  *  *  If  an  act  provided 
that  lands  should  be  exempt  from  every  lia- 
bility Incurred,  there  could  be  no/ doubt  that 
they  would  be  free  from  all  liabilities,  both' 
from  those  arising  out  of  contracts  and  from 
those  arising  out  of  torts.  If  It  provided  that 
lands  should  be  exempt  from  every  debt  con- 
tracted, but  should  still  be  chargeable  with 
every  other  liability  Incurred  by  Its  owners, 
no  one  would  have  the  hardihood  to  say  that 
it  was  free  from  liability  for  their  torts.  These 
terms  and  their  meanings  could  not  have  fail- 
ed to  occur  to  those  who  drafted,  or  to  those 
who  passed,  the  acts  of  Congress  imder  con- 
sideration, and  their  rejection  of  the  familiar 
and  broad  term  'liability  incurred'  and  their 
selection  and  adoption  of  the  limited  expres- 
sion 'debt  contracted'  is  a  demonstration  that 
they  had  no  purpose  to  exempt  the  lands  they 
gave  from  liability  for  wrongs  which  the 
patentees  might  have  perpetrated  and  that 
they  Intended  to  free  it  from  the  debts  which 
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sprang  from  tbelr  agreements  only."  And  In 
the  syllabus  said:  "The  exemption  of  lands 
acquired  under  the  homestead  laws  and  the 
timber  culture  laws  (2  U.  S.  Comp.  St.  1901, 
pp.  1534,  1535;  Act  March  4,  1806.  c.  40,  29 
Stat.  43  [U.  S.  Comp.  St.  1901,  p.  1537];  Act 
June  14,  1878,  c.  190,  J  4,  20  Stat  113,  114 ; 
2  U.  S.  Comp.  St.  1901,  t>-  1S98,  |  2296;  Act 
May  20,  1862,  c.  75,  J  4,  12  Stat.  393)  from 
any  'debt  contracted'  previous  to  their  ac- 
quisition, does  not  exempt  them  from  liabili- 
ties for  the  torts  of  the  entrymen  previously 
perpetrated."  We  are  therefore  of  opinion 
that  the  lien  of  interpleader's  judgment  at- 
tached to  the  allotment  as  soon  as  it  came  in- 
to being,  that  plaintiff  took  the  land  subject 
thereto,  and  that  the  same  should  be  enforced 
and  said  land  sold  to  satisfy  the  same,  and 
that,  too,  notwithstanding  the  provisions  of 
the  fifteenth  section  of  the  act  of  July  1, 
1902,  which  has  no  material  bearing  on  the 
question. 

The  Judgment  of  the  trial  court  is  reversed 
and  rendered.    All  the  Justices  concur. 


(31  Okl.  563) 

BOARD  OF  DIRECTORS  OP  SCHOOL 
DIST.  NO.  27  OF  OKLAHOMA  COUNTY 
V.  BOARD  OP  EXCISE  OF  OKLAHOMA 
COUNTY. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

1,  Schools  anh  School  Distbicts  (|  103*) 
—Taxation— Statdtort  Pbovisions. 

That  portion  of  section  5,  c.  64,  Session 
Laws  of  Oklahoma  1010,  fixing  the  time  for 
the  holding  a  special  election  in  school  dis- 
tricts, for  the  purpose  of  submitting  to  the 
qualified  electors  thereof  the  question  of  mak- 
ing an  increased  levy,  as  provided  for  in  the 
said  act,  is,  as  to  such  time,  directory  only: 
and  where,  for  any  reason,  the  excise  board 
fails  to  give  the  notice  and  call  the  election 
provided  for  therein  on  the  said  date,  it  may 
be  required  to  do  so  within  some  reasonable 
time  subsequent  thereto. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i§  114,  115,  117, 
240,  245,  252;  Dec.  Dig.  S  103.*] 

2.  Mandamus  (|  7*)- Natubb  of  Remedy— 
discbetion  op  coubt. 

In  awarding  or  denying  writs  of  manda- 
mus, courts  exercise  judicial  discretion,  and 
are  governed  by  what  seems  necessary  and 
proper  to  be  done,  in  the  particular  instance, 
for  the  attainment  of  justice,  and,  in  the  ex- 
ercise, of  such  discretion,  may,  in  view  of  the 
consequences  attendant  upon  the  issuance  of 
the  writ,  refuse  the  same,  though  the  petition- 
er has  a  clear  legal  right  for  which  mandamus 
is  an  appropriate  remedy. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  5;  Dec.  Dig.  §  7.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  George  W.  Clark,  Judge. 

Action  by  the  Board  •  of  Excise  of  Okla- 
homa County  against  the  Board  of  Directors 
of  School  District  No.  27  of  Oklahoma  Coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 


Sam  Booker,  Co.  Att7.,  and  Selwyn  Dong- 
las,  Asst  Co.  Atty.,  for  plaintiff  In  error. 
H.  X.  Thompson,  for  defendant  in  error. 

DUNN,  3.  This  case  presents  error  from 
the  district  court  of  Oklahoma  county.  The 
defendants  in  error,  constituting  the  board 
of  directors  of  school  district  No.  27,  Okla- 
homa county,  brought  action  against  plain- 
tiffs In  error,  constituting  the  excise  board 
of  Oklahoma  county,  to  secure  a  peremptory 
writ  of  mandamus,  requiring  said  I)oard  to 
call  an  election  to  vote  on  the  question  of 
levying  k  tax  for  school  purposes  in  said 
school  district  in  excess  of  the  statutory 
levy  of  five  mills. 

The  petition  filed  set  forth  the  foregoing 
facts  and,  further,  that  at  the  annual  meet- 
ing of  the  said  school  district  the  legal  vot- 
ers thereof  voted  and  ordered  that  there 
should  be  a  nine  months  term  of  school  held 
therein,  beginning  on  the  first  Tuesday  In 
September,  1911,  and  ascertained  the  amount 
of  money  necessary  to  maintain  the  same; 
that  all  legal  requirements  necessary  thereto 
were  complied  with,  and  that  the  excise 
board  met,  as  provided  by  law,  on  July  29. 
1911,  and,  finding  that  no  return  had  been 
made  by  the  state  board  of  equalization  on 
the  taxable  value  of  the  property  in  Okla- 
homa county,  the  board  adjourned  to  meet 
August  12,  1911,  for  the  purpose  of  making 
the  said  levy  and,  due  to  the  same  reasons, 
adjourned  to  meet  September  11,  1911.  On 
the  said  date,  it  was  ascertained  from  the 
return  made  by  the  state  board  of  equaliza- 
tion that  the  value  of  the  property  in  said 
school  district,  as  assessed,  would  not,  with 
a  5-mill  levy,  raise  sufficient  funds  to  conduct 
a  nine  months  school,  but  would  require  a 
levy  of  6^  mills,  or  an  additional  l^-mill 
levy,  which  additional  levy  could  not  be 
made  without  an  election  being  called  by 
the  excise  board;  that  It  was  the  duty  of 
said  board  to  have  made  a  levy  on  July  29, 
1911,  but,  because  of  judicial  proceedings 
then  pending  in  the  state  courts  against  the 
board  of  equalization,  it  was  Impossible  to 
make  the  same  until  September  16,  1911: 
that  the  said  boar^  and  the  members  thereof 
were  and  are  of  the  opinion  that  the  esti- 
mate of  said  board  of  directors  of  said 
school  district  was  not  excessive,  and  that 
the  levy  ought  to  be  6^  mills  for  school 
purposes  for  1911;  that  the  sole  reason  for 
not  calling  an  election  in  said  school  dis- 
trict to  provide  for  the  said  additional  levy 
was  because,  In  the  opinion  of  the  school 
board,  it  had  not  authority  to  call  said  elec- 
tion after  the  date  fixed  by  law,  to  wit,  the 
second  Tuesday  after  the  first  Monday  In 
August,  1911,  which  was  of  the  date  of  Au- 
gust 15,  1911.  To  the  petition  filed,  the  de- 
fendant, the  excise  board,  filed  a  demurrer, 
which  was  by  the  court  overruled,  and  tbe 
writ  prayed  for  ordered  issued,  from  which 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  lodexeA 


Digitized  by 


Google 


Okl.)       BOARD  OF  DIBEOTOKS  SCHOOL  DIST.  NO,  27  v.  BOARD  OF  EXdSB 


521 


tbe  said  board  has  appealed  to  thla  court. 

[1]  The  statute  under  which  thla  proceed- 
ing Is  brought  is  contained  in  chapter  64  of 
the  Session  Laws  of  Oklahoma  1910.  Section 
1  thereof  provides  that  school  districts  may 
lev;  for  the  support  of  common  schools  not 
more  than  fire  mills;  section  2  provides  for 
the  estimated  needs  for  the  current  expenses 
of  the  ensuing  fiscal  year  to  be  made  by  the 
proper  authorities  of  the  different  municipal- 
ities, including  school  districts.  Under  sec- 
tion 3,  the  county  excise  board  is  created, 
consisting  of  certain  officers  named  therein, 
and  who  are  defendants  in  this  suit.  In 
section  4,  provision  is  made  for  the  certiflca- 
tioD  to  the  said  board  of  the  estimates  of 
the  exxwnses  for  the  different  municipal  sub- 
divisions provided  for;  and  the  said  board 
Is  authorized  to  make  a  levy  upon  the  valu- 
ation of  the  property  to  provide  funds  suffi- 
cient meet  the  amount  certified,  provided 
the  same  is  deemed  Just  and  reasonable. 
Section  5  then  provides  as  follows:  "If  any 
estimate  certified  to  the  excise  board  for 
the  current  expenses  of  any  county,  city, 
incorporated  town,  township  or  school  dis- 
trict stiall  exceed  the  limits  prescrll>ed  by 
section  1  of  this  act,  and  the  excise  board 
shall  be  of  the  opinion  that  such  excess  is 
reasonably  necessary  for  the  current  ex- 
penses of  the  municipality  for  which  the 
same  is  prepared,  they  shall  enter  such  fact 
upon  the  record  of  their  proceedings  and 
shall  give  notice  by  publication  in  one  issue 
of  some  newspaper,  printed  In  the  county 
tbat  a  special  election  will  be  held  in  the 
county,  city,  incorporated  town,  township 
or  school  district  ns  the  case  may  be,  on 
tlie  second  Tuesday  after  the  first  Monday 
In  August  next  thereafter  for  the  purpose 
of  submitting  to  the  qualified  electors  of 
snch  county,  city,  Incorporated  town,  town- 
ship or  school  district,  the  question  of  mak- 
ing such  increased  levy.    •    •    • " 

The  excise-  board  found  that,  in  Its  opin- 
ion the  excess  which  it  was  desired  to  secure 
by  and  through  an  election  was  reasonably 
necessary  for  the  current  expenses  of  the 
school  district,  and  that  the  levy  should  be 
made.  Its  claim  is,  however,  that  it  could 
not  call  an  election  at  the  date  fixed  by 
statute,  for  the  reason  that  the  state  board 
of  equalization  failed  to  make  its  return  of 
the  equalized  valuation  on  the  taxable  prop- 
erty, as  required  by  law,  until  long  after  the 
said  date  had  passed,  and  that  it  would  not 
be  unlawful  to  call  an  election,  under  the 
theory  that  the  date  was  mandatory,  and 
that  its  right  to  issue  the  call  had  expired. 
In  coming  to  this  conclusion,  in  our  Judg- 
ment, the  board  is  in  error;  for,  as  we  view 
the  question,  after  an  exhaustive  review  of 
the  authorities,  the  particular  date,  as  fixed 
•n  the  statute,  is  not  of  the  essence  of  this 
taw,  and  there  is  no  reason  why  the  same 
should  be  held  to  be  mandatory,  and  not 
directory.     The  general  rule  applicable  for 


the  determination  of  tliis  question  is  set 
forth  in  the  case  of  State  ex  rei.  Cotbren  v, 
ijean,  9  Wis.  279,  292,  wherein  the  court 
says:  "Where  there  is  no  substantial  reason 
why  the  thing  to  be  done  might  not  as  well 
be  done  after  the  time  prescribed  as  before — 
no  presumption  tliat  by  allowing  it  to  be  so 
done  It  may  work  an  injury  or  wrong — noth- 
ing in  the  act  itself,  or  in  other  acts  relating 
to  the  same  subject-matter,  ftadlcatlng  that 
the  Legislature  did  not  intend  that  it  should 
rather  be  done  after  the  time  prescribed 
than  not  to  be  done  at  all,  there  the  courts 
assume  that  the  intent  was  that,  if  not  done 
within  the  time  prescribed,  it  might  be  done 
afterwards." 

In  our  Judgment,  there  is  no  .substantial 
reason  to  hold  that,  if  tlie  election  were  not 
called  at  the  time  fixed  by  the  statute,  the 
Legislature  intended  that  it  should  not  be 
called  at  ail,  especially  so  long  as  an  oppor- 
tunity to  call  the  same  might  occur  in  time, 
so  that  the  tax  might  be  extended  and  col- 
lected without  disorgani^qlng  the  system. 
There  is  no  particular  reason,  except  that  it 
would  probably  conduce  to  orderly  proce- 
dure, why  the  election  for  this  particular 
pbrpose  might  not  be  called  on  one  day  as 
well  as  another.  It  is,  as  denominated  in 
the  statute,  a  special  election,  and  under  the 
conditions  as  shown  was  one  tbat  might  or . 
might  not  occur  in  any  year,  owing  to  the 
condition  of  the  assessment  and  levy  made 
by  the  particular  municipality  and  the  Judg- 
ment and  discretion  of  the  excise  board. 
Numerous  authorities  hold  that  statutes  sim- 
ilar to  this  are  dir^tory  in  their  operation, 
and  have  allowed  mandamus  to  require  the 
calling  of  elections  after  the  time  fixed  by 
statute  had  passed,  on  the  theory  that  the 
law  was  directory,  nqt  mandatory,  and  that 
the  holding  of  the  election,  and  not  its  date, 
was  of  the  substance  and  paramount  in  its 
importance.  Authorities  of  this  character 
may  be  noted  as  follows:  Walker  v.  Ed- 
monds, 197  Pa.  645,  47  Atl.  867;  Lamb  et 
al.  V.  Lynd  et  al.,  44  Pa.  336;  McConlhe. 
Mayor,  et  al.  v.  State  ex  rel.  McMurray 
et  al.,  17  Fla.  238 ;  State  ex  rel.  McGregor 
V.  Xovaxg  et  al.,  6  S.  D.  406,  61  N.  W.  165; 
Attorney  General  v.  City  Council  of  Law- 
rence, 111  Mass.  90;  State,  etc.,  v.  Horner, 
34  Md.  569;  State  ex  rel.  v.  County  Commis- 
sioners of  Baltimore  County,  29  Md.  516; 
Colt  et  al.  V.  Eves,  12  Conn.  243 ;  State  ex 
rel.  Hamilton  v.  Hannibal  &  St  Joseph  Rail- 
road Co.,  113  Mo.  297,  21  S.  W.  14;  Tuohy  v. 
Chase,  30  Cal.  524;  Anderson,  etc.,  v.  City 
of  Mayfield,  93  Ky.  230,  19  S.  W.  598 ;  Coles 
County  V.  Allison,  23  111.  437;  People  v.' 
Supervisors  of  the  Countj  of  Ulster,  16 
JohuB.  (N.  Y.)  59;  King  v.  Justices  of  Denby- 
shire,  4  Bast  142,  102  English  Reports  (Full 
Reprint)  784 ;  Endlich  on  the  Interpretation 
of  Statutes,  {  436;  2  Lewis'  Sutherland. 
Statutory  Construction  (2d  Eld.)  c.  10,  Si 
6t2,  613;  Paine  on  the  Law  of  Elections, 
1309.. 
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This  cause  was  decided  by  the  trial  court 
on  December  2,  1911,  and  submitted  to  this 
court  on  January  13,  1912,  on  which  latter 
date  it  was  argued  orally  on  the  part  of 
counsel  for  plaintlfif  in  error.  Under  the  law, 
the  tax  rolls  for  Oklahoma  county  at  that 
time  should  have  been  completed  and  in  the 
hands  of  the  treasurer  for  the  collection  of 
taxes  for  the  ypar  1911-1912  for  more  than 
one  month.  Under  such  condition,  courts 
have  uniformly  held,  in  accordance  with  the 
doctrine  announced  In  26  Cyc.  146,  that, 
"where  the  issue  of  the  writ  would  disturb 
official  action,  or  create  disorder  or  con- 
fusion, it  may  be  denied."  Cases  in  support 
thereof  may  be  noted  as  follows:  Wisdom 
V.  Memphis,  30  Fed.  Gas.  385,  No.  17,903; 
State  ex  rel.  Moore  t.  Board  of  Commis- 
sioners of  Clinton  County,  162  Ind.  580,  68 
N.  E.  295,  70  N.  E.  373,  984 ;  People  ex  rel. 
Stettauer  v.  Olsen,  215  111.  620,  74  N.  E. 
785;  People  ex  rel.  Akin  v.  Board  of  Super- 
visors of  Adams  County,  185  111.  288,  56  N. 
E.  1044;  People  v.  Ketcbum  et  al.,  72  HI. 
212;  Board  of  Education  of  San  Diego  et 
al.  v.  Common  Council  of  San  Diego,  128 
Cal.  369,  60  Fac.  976;  Merrill  on  Mandamus, 
ft  72,  74. 

[2]  Petitioners  herein,  on  the  face  of  their 
petition,  have  a  legal  right  to  the  writ  for 
which  they  pray;  but,  as  said  by  the  Su- 
preme Court  of  Illinois,  in  the  case  of  Peo- 
ple ex  rel.  Akin  v.  Board  of  Supervisors  of 
Adams  County,  supra:  "Courts,  in  granting 
or  refusing  writs  of  mandamus,  exercise  Ju- 
dicial discretion,  and  are  governed  by  what 
seems  necessary  and  proper  to  be  done  In 
the  particular  instance  for  the  attainment 
of  Justice.  Courts,  in  the  exercise  of  wise 
Judicial  discretion,  may,  in  view  of  the  con- 
sequences attendant  upon  the  issuing  of  a 
writ  of  mandamus,  refuse  the  writ,  though 
the  petitioner  has  a  clear  legal  right  for 
which  mandamus  Is  an  appropriate  remedy." 

And  this  court,  as  the  case  now  stands, 
after  carefully  considering  all  of  the  claims 
made  by  counsel,  has  come  to  the  conclusion 
that  it  is  its  duty  to  reverse  the  Judgment 
of  the  trial  court,  for  the  reason  that  if  the 
election  were  ordered  and  called,  and  the 
additional  tax  sought  thereby  ordered,  it 
would  require  at  this  late  day,  by  the  taxing 
and  clerical  officers  of  the  county,  the  mak- 
ing of  an  additional  levy  upon  all  of  the 
different  items  of  taxable  property  of  that 
district;  It  would  require  the  extension 
thereof  by  the  county  clerk  of  Oklahoma 
county  long  after  the  tax  rolls  should,  under 
the  law,  be  complete  and  in  the  hands  of 
the  county  treasurer  and,  in  due  course, 
much  of  the  tax'  collected.  Moreover,  the 
tax  which  would  here  be'levied  would  be  un- 
der the  law  delinquent  the  moment  it  was 
levied,  and  doubtless  other  legal  disorders 
and  great  inconveniences  would  foUow. 
Even  if,  as  suggested  by  counsel,  the  rolls 


due  to  legal  proceedings  are  yet  in  the  bands 
of  the  county  clerk,  and  have  not, as  yet  beat 
certified  and  sent  to  the  treasurer's  office, 
and  the  payment  of  tax  begun,  still,  should 
the  writ  be  allowed,  they  would  be  required 
to  be  held  by  the  clerk  until  the  notice  for 
the  election  provided  for  has  expired,  the 
election  held,  votes  counted,  certificates,  eta, 
made,  and  the  levy  extended  against  all  of 
the  different  taxable  items  in  this  district, 
and  during  this  time  the  already  too-long 
delayed  collection  of  aU  state,  county,  town- 
ship, city,  and  all  other  school  district  tax 
in  the  county  would  be  longer  delayed,  and 
this  followed,  no  doubt,  by  loss,  vexation, 
and  a  vastly  greater  detriment  than  the  ben- 
efits which  would  be  secured  by  holding  two 
months  extra  school  in  this  one  district 
Furthermore,  much  of  this  delay  and  con- 
sequent Inconvenience  and  loss  would  lapse 
before  the  election  could  be  held  and  the 
votes  counted  to  determine  whether  the  ad- 
ditional tax  would  be  voted,  so,  after  all  of 
the  delay  and  burden  had  been  borne,  it 
might  then  develop  that  the  taxpayers  and 
electors  of  the  district  would  at  this  time 
decline  to  assume  the  additional  burden  pro- 
posed and  allowed  the  levy  as  made  to  stand, 
under  which  condition  the  loss  suggested 
would  follow  with  absolutely  no  compen- 
sating gain.  Hence,  In  the  exercise  of  a 
sound  discretion,  this  court  has  come,  after 
a  mature  reflection  and  consideration,  to 
the  conclusion  that  the  Judgment  of  the  trial 
court,  sustaining  the  petition  in  this  cause, 
should  be  reversed,  and  the  case  remanded, 
with  instructions  to  dismiss  it.  The  situa- 
tion presented  to  ua  Is  not  the  same  as  was 
b^ore  the  lower  court,  or  our  con<dusion 
might  have  been  different. 
Case  remanded. 

TURNER,  C.  J.,  and  HATES,  J.,  concur. 
WILLIAMS,  X,  concurs  in  the  conclusion. 
KANE,  J.,  absent 

(31  Okl.  S60) 

STATE  et  al.  v.  CAWTHORN'S  ESTATE. 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(Syllahut  bff  the  Court.) 
Courts  (|  240%*)— Supeeme  Coubt— Jubis- 

DICTION. 

The  Supreme  Court  is  without  jurisdic- 
tion to  review  on  appeal  thereto  an  order  or 
judgment  of  a  county  court  made  in  an  appeal 
to  such  court  from  a  decision  and  order  of  a 
county  treasurer,  assessing  property  for  tax- 
ation alleged  to  have  been  unlawfully  omitted 
from  the  tax  returns  for  certain  years. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §{  7(»-711,  715,  716;  Dec.  Dig.  | 
240%.*] 

Error  from  Blaine  County  Court;  Geo. 
W.  Ferguson,  Judge. 

Action  by  the  State  and  Blaine  County 
against  the  Estate  of  A.  R.  Cawthom,  de- 


•For  other  coses  see  same  topic  and  section  NUMBBR  io  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Okl.) 


MOLACEK  V.  WHITE 


523 


ceased.    Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Dismissed. 

F.  A.  Thomas,  for  plaintiffs  in  error.  C. 
F.  Dyer,  for  defendant  in  error. 

HAYES,  J.  This  action  originated  before 
the  county  treasurer  of  Blaine -county.  The 
board  of  county  commissioners  of  that  coun- 
ty appointed  one  F.  A.  Thomas  tax  ferret  of 
said,  county  to  investigate  and  report  to  the 
covnty  treasurer  of  said  county  the  amount  of 
property  l)elonglng  to  and  owned  by  deceas- 
ed, Cawtbom,  which  was  unlawfully  omitted 
from  the  tax  returns  of  said  coimty  for  the 
years  1905,  190C,  1907,  and  1908  at  the  time 
of  bia  death.  Said  tax  ferret  made  bis  re- 
port to  the  county  treasurer  of  said  county, 
and  the  county  treasurer  listed  said  property 
'  for  taxation  for  the  years  above  mentioned. 
From  a  decision  of  the  county  treasurer  as- 
sessing said  property  for  taxation  for  the 
times  atK>ve  mentioned,  defendant  in  error 
.  appealed  to  the  county  court.  Judgment 
was  rendered  in  said  court  in  favor  of  de- 
fendant in  error,  defendant  below.  From 
said  order  of  the  county  court,  plaintiff  in 
error,  plaintiff  below,  attempts  to  prosecute 
this  appeal. 

Defendant  in  error  seeks  to  liave  this 
cause  dismissed,  setting  up  among  other 
grounds  that  this  court  is  witbont  Jurisdic- 
tion to  hear  and  determine  the  Issues  here 
Involved.  Section  15,  art.  7,  of  the  Constitu- 
tion, provides  in  what  cases  and  to  what 
courts-  appeals  may  be  taken  from  Judgments 
of  county  courts.  Said  section  reads  as  fol- 
lows: "Appeals  and  proceedings  in  error 
shall  be  taken  from  the  Judgments  of  county 
courts  direct  to  the  Supreme  Court,  in  all 
cases  appealed  from  Justices  of  the  peace, 
and  in  all  criminal  cases  of  which  the  coun- 
ty court  Is  vested  with  Jurisdiction,  and  in 
all  civil  cases  originally  brought  in  the  coun- 
ty court,  in  the  same  manner  and  by  like 
proceedings  as  appeals  are  taken  to  the  Su- 
preme Court  from  Judgments  of  the  district 
court." 

In  Board  of  Co.  Com'rs  of  Kingfisher 
County  V.  Guarantee  State  Bank  et  ai.,  27 
Okl.  736,  117  Pac.  216,  it  was  said  by  the 
court  construing  the  foregoing  section  of  the 
Constitution:  "It  will  be  observed  that  this 
section  authorizes  appeals  and  proceedings 
In  error  to  the  Supreme  Court  In  three  clas- 
ses of  cases,  to  wit,  first,  in  all  cases  appeal- 
ed from  the  Justices  of  the  peace  to  the  coun- 
ty court ;  second,  in  all  criminal  cases  of 
which  the  county  court  is  vested  with  Juris- 
diction; third,  in  all  civil  cases  originally 
brought  In  the  county  court."  See,  also, 
Asber  State  Bank  v.  Board  of  County  Com- 
lulssloners  of  Pottawatomie  County  (recent- 
\y  decided  but  not  yet  officially  reported) 
120  Pac.  C34. 

By  the  rule  of  the  foregoing  cases,  it  is 


determined  that  this  court  is  without  Juris- 
diction of  this  appeal,  and  it  is  dismissed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 

(a  Okl.  e93) 

MOLACEK  et  al.  v.  WHITE  et  aL 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Syllahut  hy  the  Court.) 

1.  Municipal  Cobporations.  (|  211*)— Db- 
partments — board  of  education. 

Under  section  8016,  Comp.  Laws  1909,  the 
board  of  education  in  cities  of  the  first  class 
is  vested  with  the  authority  to  establish  a  high 
school  whenever,  in  its  opinion,  the  educational 
interests  of  the  city  demand  it,  and  to  exer- 
cise the  sole  control  over  schools  and  school 
property  of  the  city;  and  it  cannot  abdicate 
the  power  and  authority  so  vested  to  the  elec- 
tors of  the  district,  and  the  courts  are  without 
jurisdiction  or  authority  to  assume  it. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  567-570;  Dec.  Dig. 
§  211.»] 

2.  Injunction  (5  78*)— Mandamus  (|  79*)— 
Subjects  of  Relief— Acts  of  Officebs— 
Board  of  Education. 

Plaintiffs,  in  their  petition  for  a  writ  of 
mandamus  against  a  school  board,  pleaded 
that,  prior  to  an  election,  dulv  called,  for  the 
purpose  of  voting  bonds  for  the  erection  of  a 
high  school,  the  board  of  education  met  in  spe- 
cial session  and  passed  a  resolution  which  pro- 
vided for  the  location  of  the  proposed  building 
upon  a  certain  designated  lot;  that  the  said 
bonds  would  not  have  been  voted  by  the  elec- 
tors of  the  said  district  if  such  resolution  had 
not  been  passed;  that  after  the  election  in 
which  the  bonds  were  voted,  and  after  they 
had  been  disposed  of,  the  board  procured  a  dif- 
ferent site,  and  was  proceeding  to  erect  the 
building  thereon.  The  prayer  was  for  injunc- 
tion and  mandamus,  both  of  which,  over  de- 
murrer of  defendants,  were  allowed.  Held,  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  148;  Dec.  Dig.  §  78;*  Mandamus, 
Cent  Dig.  $§  170-176;   Dec.  Dig.  f  79.*] 

3.  Mandamus  (§  72*)— Natubb  or  Remedy- 
Acts  OF  Officers— DiscBETioNABT  Acts. 

When  a  discretion  is  vested  in  a  public 
officer,  tlie  courts  will  by  mandamus  compel 
him  to  exercise  that  discretion,  but  will  not 
direct  how  it  shall  be  done,  or  what  conclu- 
sions or  judgment  shall  be  reached. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  134;   Dec.  Dig.  §  72.*] 

Error  from  District  Court,  Murray  Coun- 
ty;   Albert  Rennie,  Special  Judge. 

Action  in  mandamus  by  J.  B.  White  and 
others  against  T.  E.  Molacek  and  others  as 
the  Board  of  Education  of  the  City  of  Sul- 
phur. Judgment  for  plaintiffs,  and  defend- 
ants bring  error.  Reversed  and  remanded, 
with  instructions  to  dismiss  petition. 

J.  F.  Sharp,  George  M.  Nicholson,  and  Dev- 
ereux  &  Hildreth,  for  plaintifTs  in  error. 
John  H.  Casteel  and  0.  N.  Allen,  for  defend- 
ants In  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Murray  county,  and  Is 
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an  action  in  mandamus,  brought  by  the  de- 
fendants is  error,  as  plaintiffs,  who  allege 
that  they  are  electors  and  resident  citizens, 
taxpayers,  and  property  owners,  having  chil- 
dren of  school  age  and  living  within  the 
city  of  Sulphur,  and  that  the  defendants, 
who  appear  in  this  court  as  plaintiffs  in  er- 
ror, constitute  the  board  of  education  in  and 
for  the  said  city.  The  purpose  of  the  action 
is  to  secure  a  writ  of  mandamus,  command- 
ing defendants  to  acquire  title  to  a  certain 
block  of  land  in  the  city  of  Sulphur  and  to 
erect  thereon  a  high  school  building,  using 
therefor  the  sum  of  $29,000  held  by  said 
board  as  the  proceeds  of  certain  bonds  voted 
at  an  election  held  in  the  said  city  for  that 
purpose.  Pending  the  hearing  and  determi- 
nation of  this  ease,  the  court  granted  a  re- 
straining order  or  injunction  to  hold  the  mat- 
ter in  statu  quo,  and  to  prevent  the  board 
from  using  said  fund  in  such  a  manner  as 
to  preclude  it  from  carrying  out  any  order 
or  judgment  which  might  be  made  in  the 
main  action. 

The  facts  out  of  which  the  controversy 
arose  are  stated  in  plaintiffs'  second  amend- 
ed petition,  and  are  In  effect  that  on  March 
2, 1909;  the  said  board  of  education  initiated 
a  proposition  to  erect  within  the  city  of  Sul- 
phur a  high  school;  that  pursuant  thereto 
an  election  was  called  by  the  said  board  for 
the  issuance  of  $60,000  in  bonds;  that  the 
electors  by  their  votes  rejected  the  proposi- 
tion; that  thereafter  the  said  board,  on  or 
about  the  11th  day  of  May,  1909,  initiated  a 
second  proposition  and  submitted  to  the  elec- 
tors of  the  city  the  question  of  voting  $54,000 
in  bonds  for  several  different  purposes,  among 
others  for  the  purpose  of  purchasing  a  site 
and  erecting  a  high  school  building;  that 
during  the  canvass  In  this  election  It  became 
apparent  that  the  proposition  thus  submitted 
would  likewise  be  rejected,  and  the  said 
board,  being  made  acquainted  with  this  sen- 
timent, and  being  informed  and  believing 
that,  unless  a  definite  site  for  the  high  school 
should  be  selected  which  would  meet  with 
the  approval  of  a  sufficient  number  of  the 
qualified  electors,  the  proposition  submitted 
would  again  fail,  thereupon,  and  prior  to 
the  day  of  the  election,  met  in  called  session, 
at  which  there  was  offered  and  adopted  a 
resolution  providing  that  the  high  school 
would  be  located  on  block  36  of  the  city  of 
Sulphur,  on  a  plat  of  ground  known  as  the 
Howerton  block,  and  that  the  sum  of  $29,- 
000,  provided  for  in  the  bond  election  which 
was  to  be  held  the  next  day,  should  be  spent 
on  the  said  block,  or  so  much  thereof  as  the 
board  might  decide  necessary;  that  by  rea- 
son of  said  resolution,  and  persuaded  by  its 
terms,  a  sufficient  number  of  the  qualified 
electors  of  the  said  city  voted  In  favor  of  the 
said  bonds.  The  petition  then  averred  that 
the  said  board  of  education  had  taken  no  steps 
whatsoever  looking  toward  carrying  out  the 
trust  imposed  upon  it,  and  had  failed  and  re- 


fused to  purchase  the  site,  and  wholly  failed 
and  refused  to  erect  thereon  a  high  school 
building;  but  that  after  the  filing  of  the  orig- 
inal petition  in  this  case  certain  memberg  of 
the  said  board  became  active  in  seeking  to 
thwart  the  will  of  the  people  in  said  city, 
and  selected,  in  lieu  of  block  36  of  the  How- 
erton site,  a  certain  other  tract,  known  as 
the  Bonneau  lot,  for  the  location  of  the  said 
building,  and  that  the  said  board  claims  to 
have  purchased  the  said  Bonueau  lot,  and  to 
have  caused  plans  and  specifications  prepar- 
ed for  a  school  building  to  be  located  there- 
on, and  is  proceeding  with  the  intention  of 
appropriating  and  using  the  $29,000,  derived 
as  aforesaid,  In  the  erection  of  a  high  school 
building  on  said  lot.  The  petition  also  con- 
tains a  number  of  averments  showing  the 
greater  desirability  of  the  Howerton  tract 
and  the  Inadequacy  of  the  Bonneau  lot  for 
the  said  building,  and  ends  with  a  prayer 
for  an  injunction  to  restrain  other  action 
and  a  writ  of  mandamus,  commanding  tlie 
board  to  acquire  title  to  the  Howerton  block, 
and  to  immediately  erect  thereon  a  suitable 
high  school  building  with  the  funds  provided 
therefor. 

To  this  petition,  the  defendants  demurred 
on  a  number  of  grounds,  which  demurrer 
was  overruled  by  Judge  R.  McMillan.  A 
trial  was  had  before  Special  Judge  Altiert 
Rennie,  Esq.,  resulting  in  a  judgment  for 
plaintiffs,  In  which  the  said  board  was  or- 
dered to  proceed  at  once  to  erect  on  the  said 
Howerton  block  a  suitable  high  school  bnild- 
Ing,  and  to  spend  in  the  purchase  thereof  the 
sum  of  $29,000,  and  perpetually  enjoining 
said  board  from  appropriating  said  fund,  or 
any  part  thereof,  for  any  other  purpose,  ex- 
cept as  therein  provided.  After  the  filing 
and  denial  of  a  motion  for  new  trial,  the 
cause  has  been  lodged  in  this  court  for  re- 
view. 

[11  As  will  be  seen  from  the  statement,  the 
question  presented  to  us  is:  May  a  tmard  of 
education,  charged,  by  virtue  of  its  public 
office,  with  the  duty  and  discretion  of  locat- 
ing a  public  high  school  building,  make  an 
enforceable  contract  or  pledge  to  the  electors 
of  the  municipality.  Independent  of  the  bal- 
lots, that  if  they  will  vote  bonds  to  construct 
the  same  it  will,  as  a  consideration  therefor, 
erect  it  upon  any  particular  tract  of  ground, 
and  after  having  made  the  pledge,  and  the 
electors  relying  thereon  have  voted  the  bonds 
proposed,  is  the  board,  in  the  exercise  of  its 
discretion,  by  reason  of  the  resolution,  con- 
tract, or  pledge  which  it  made,  precluded 
from  then  erecting  the  building  upon  anotli- 
er  and  a  different  site  than  the  one  previous- 
ly selected?  Counsel  for  both  parties  agree 
that  this  is  the  controlling  question  in  the 
case. 

Section  8016,  Comp.  Laws  1909,  provides: 
"The  board  of  education  shall  have  power  to 
elect  their  own  officers,  except  the  treasurer, 
to  make  their  own  rules  and  regulatlonsi 
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snbject  to  Oke  provisions  of  this  article;  to 
organize  and  maintain  a  system!  of  graded 
Bchools;  to  establish  a  high  school  whenever, 
in  their  opinion,  the  educational  Interests  of 
the  city  demand  the  same;  and  to  exercise 
the  sole  control  over  the  schools  and  school 
property  of  the  dty." 

McQuillan  on  Municipal  Corporations  (vol- 
ume 1,  {  od2,  p.  842)  says:  "Contracts  and 
ordinances  relating  to  any  municipal  func- 
tion which  embarrass  In  any  way  the  poweY 
of  regulation  of  public  affairs  are  ultra  vires; 
for  the  municipal  corporation  candot  in  any 
manner  divest  Itself  of  its  power  to  control 
and  regulate  at  all  times  everything  within 
the  domain  of  its  Jurisdiction.  The  adjudi- 
cations present  numerous  instances  of  ordi- 
nances and  contracts  in  derogation  of  the 
iwllce  powers  which  are  uniformly  declared 
void  under  this  principle.  Such  powers  be- 
long emphatically  to  that  class  of  objects 
which  demand  the  application  of  the  maxim, 
'Salus  popuU  Buprema  est  lex';  and  they  are 
to  be  attained  and  provided  for  by  such  ap- 
propriate means  as  the  discretion  of  those 
who  officially  represent  and  act  for  the  mu- 
nicipal corporation  may  devise  from  time  to 
time.  The  discretion  can  no  more  be  bar- 
gained away  than  the  power  itself." 

In  addition  to  the  authorities  wliich  the 
author  cites  in  support  of  the  text,  we  note 
the  following:  State  ex  rel.  Howell  County 
V.  Justices  of  Howell  County  Court,  58  Mo. 
583;  Colbum  v.  Board  of  Com'rs  of  El  Faso 
County  et  al.,  15  Colo.  App.  90,  61  Pac.  241; 
Edwards  v.  City  of  Goldsboro',  141  N.  0.  60, 
53  S.  EL  652,  4  L.  R.  A.  (N.  S.)  689,  8  Ann. 
Cas.  479;  aty  of  Austin  v.  Nalle,  85  Tex. 
620,  22  S.  W.  668,  960;  Ardrey  et  al.  v.  Zang 
(Tex.  av.  App.)  127  S.  W.  1114;  Kendall  et 
al.  V.  Prey  et  al.,  74  Wis.  26,  42  N.  W.  466, 
17  Am.  St  Rep.  118;  Oale  v.  Village  of  Kal- 
amazoo, 23  Mich.  344,  9  Am.  Rep.  80;  Spence 
V.  Harvey,  22  Cal.  336,  83  Am.  Dec.  69;  Me- 
Cortle  V.  Bates  et  al.,  29  Ohio  St.  419,  23 
Am.  Rep.  758;  Hare  v.  Phaup,  23  Okl.  575, 
101  Pac.  1050,  138  Am.  St.  Rep.  852. 

In  the  case  of  Edwards  v.  City  of  Golds- 
boro, supra,  it  appeared  that,,  in  considera- 
tion of  certain  funds  subscribed  to  the  city, 
the  authorities  promised  to  locate  a  city 
hall  and  market  bouse  on  certain  lands  ad- 
jacent to  the  plaintlfTs  property.  On  the 
failure  of  the  city  to  erect  the  city  hall  In 
accordance  with  its  contract,  plaintifF 
brought  mandamus  to  compel  the  same.  The 
lower  court  denied  the  writ,  and  the  Su- 
preme Court  of  the  state,  in  a  most  learned 
and  exhaustive  opinion,  affirmed  the  Judg- 
ment, and,  among  other  things,  said:  "The 
statute  provides  that  the  authorities  of  a 
town,  whether  commissioners  or  aldermen, 
shall  make  such  orders  for  the  disposition  or 
use  of  its  property  as  the  interest  of  the 
town  may  require.  Revisal  1905,  i  2916. 
Judge  Dillon,  referring  to  the  general  duty 
of  mnnidpal  officers  with  respect  to  the  af- 


fairs which  they  have  in  charge,  says:  'Pow- 
ers are  conferred  upon  municipal  corpora- 
tions for  public  purposes;  and  as  their  legis- 
lative powers  cannot  •  *  •  be  delegated; 
so  they  cannot,  without  legislative  authority, 
express  or  implied,  be  bargained  or  bar- 
tered away.  Such  corporations  may  make 
authorized  contracts;  but  they  have  no  pow- 
er, as  a  party,  to  make  contracts  or  pass  by- 
laws which  shall  cede  away,  control,  or  em- 
barrass their  legislative  or  governmental  pow- 
ers, or  wuich  shall  disable  them  from  per- 
forming their  public  duties.  The  cases  cited 
mark  the  scope  and  illustrate  the  applica- 
tion of  this  salutary  principle  in  a  great  va- 
riety of  circumstances,  and,  for  the  protec- 
tion of  the  citizen,  it  is  of  the  first  impor- 
tance that  It  shall  be  maintained  by  the 
courts  in  Its  full  extent  and  vigor.'  1  Dillon, 
Mun.  Corp.  (4th  Ed.)  p..  156,  |  97.  It  wiU  be 
seen,  therefore,  that  public  office  in  a  city  is 
a  public  trust  to  be  administered  for  the 
equal  benefit  and  advantage  of  all  the  citizens 
of  the  municipality,  and  the  governing  body 
will  not  be  permitted  to  contract  at  any  time 
so  as  to  deprive  itself  of  the  free  exercise  of 
its  Judgment  and  discretion  In  providing  for 
what  may  afterwards  turn  out  to  be  the  best 
interest  of  all  citizens  alike,  and  especially 
will  it  not  be  allowed,  by  an  obligatory  agree- 
ment, to  discriminate  in  favor  of  one  cit- 
izen or  class  of  citizens  as  against  another 
entitled  to  equality  of  privilege  and  benefit, 
even  for  a  valuable  consideration.  It  must 
at  all  times  retain  freedom  of  Judgment,  so 
that  its  decisions  will  be  influenced  only  by 
a  regard  for  the  public  welfare  We  take  it 
that  any  contract  by  which  it  should  be  at- 
tempted to  prevent  the  city  authorities  from 
deciding  impartially  on  a  matter  affecting 
the  general  welfare  would  be  unenforceable. 
If  public  trustees  or  officers  may,  by  con- 
tract, divest  themselves  of  any  portion  of 
the  essential  powers  Intrusted  to  them,  they 
may  Just  as  well  alienate  all  of  them,  though 
by  degrees,  and  thus  eventually  abdicate  the 
exercise  of  every  governmental  function. 
Such  agreements  are  therefore  contrary  to 
the  true  principles  upon  which  society  is 
founded  and  subversive  of  all  well-regulated 
government.  These  propositions  would  seem 
to  be  self-evident" 

TIhe  case  of  Ardrey  et  al.  v.  Zang,  supra, 
from  the  Court  of  Civil  Appeals  of  Texas, 
presented  substantially  the  following  facts: 
The  board  of  education  of  the  city  of  Dallas, 
by  resolution,  provided  for  the  submission 
to  the  electors  of  the  said  dty  the  proposi- 
tion of  voting  a  $200,000  bond  issue,  for  the 
purpose  of  educational  improvements,  school- 
houses,  etc.,  one  of  which  was  a  four-room 
building,  a  site  for  the  same  to  be  selected 
at  a  point  known  as  Oak  Cliff;  that  there- 
after, and  prior  to  the  election,  the  board  of 
education,  over  the  signature  of  Its  members 
and  officially,  placed  In  the  hands  of  the 
voters  a  circular  which  contained  the  state- 
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meiit  tantamount  to  a  renewal  of  or  addi- 
tional promise  to  construct  the  Bald  school- 
house  at  that  point.  After  the  election,  it 
developed  that  the  oflSdals  having  charge  of 
the  fund  were  about  to  divert  so  much  there- 
of to  other  purposes  that  the  Oak  Cliff  school 
building  could  not  be  built.  A  suit  was 
brought,  setting  up  the  foregoing  facts,  and 
asking  an  order  of  injunction  to  prevent 
such  diversion;  the  claim  for  relief  being 
based  upon  the  proposition  that  after  the 
election,  under  the  facts  as  stated,  the  board 
had  precluded  itself  from  the  exercise  of  any 
discretion  In  the  matter  resulting  in  a  fail- 
ure to  construct  the  schoolhouse  as  promised. 
In  considering  the  propositions  presented, 
the  court  In  reversing  the  action  of  the  trial 
court  allowing  the  relief  prayed  for,  speaking 
through  Chief  Justice  Rainey,  said: 

"Having  no  powers.ln  regard  to  the  raising 
of  money,  what  effect  did  its  representation 
to  the  board  of  commissioners,  relative  to 
the  issuance  of  bonds  or  the  representations 
made  to  the  voters  after  the  election  was  or- 
dered held  and  before  the  holding  thereof, 
have  in  controlling  their  action  In  disbursing 
the  fund?  We  think  none.  The  representa- 
tions were  not  embodied  in  the  proposition 
submitted  by  the  commissioners  to  the  people 
to  vote  upon.  The  commissioners  were  not 
bound  to  submit  the  exact  proposition  of  the 
board  of  education,  but  they  had  the  right  to 
submit  such  a  proposition  as  they  deemed  best: 
and  they  did  submit  to  the  people  the  propo- 
sition whether  or  not  bonds  should  issue  'for 
the  purchase  of  grounds  and  the  construction 
and  erection  of  grade  school  buildings  there- 
in for  the  city  of  Dallas.'  This  proposition 
did  not  specify  any  particular  piece  of  ground 
to  be  purchased,  nor  any  particular  part  of 
the  city  where  it  was  to  be  located.  The 
proposition  of  the  commissioners  was  plain 
and  unambiguous,  and  from  it  the  voters 
had  a  right  to  expect  that  the  money  arising 
from  the  bonds  would  be  used  in  the  pur- 
chase of  grounds  for  the  erection,  etc.,  for 
school  buildings;  but,  as  to  any  particular 
site  being  purchased  in  any  particular  loca- 
tion, they  could  only  trust  to  the  discretion 
of  the  board  of  education  for  the  selection 
of  any  such  site.  So  long  as  the  board  of 
education  was  acting  within  the  terms  of 
the  proposition  submitted  by  the  commission- 
ers and  ballotted  on  by  the  people — that  Is, 
was  using  the  funds  derived  from  the  sale 
of  the  bonds  for  purchasing  sites  and  erect- 
ing buildings  thereon — it  was  acting  within 
the  scope  of  the  power  conferred  on  it  by 
the  city  charter,  and  there  was  no  legal  di- 
version of  the  funds,  and  the  courts  should 
not  interfere  by  enjoining  the  acts  of  the 
board  in  exercising  Its  discretion  in  comply- 
ing with  the  proposition  submitted  to  the 
voters.  The  case  of  City  of  Austin  v.  Nalle, 
85  Tex.  520,  22  S.  W.  668,  960,  was  an  ac- 
tion by  Xalle  to  annul  certain  bonds  Issued 
by  the  city  of  Austin,  and  to  restrain  the 


collection  of  the  tax  for  the  payment  there- 
of. In  the  ordinance  passed  for  the  issuance 
of  said  bonds  and  providing  for  the  levy  of 
a  tax,  one  of  Its  provisions  was  that  said 
bonds  should  not  be  sold  for  less  than  par. 
After  the  election,  the  dty  council  repeaJerl 
this  provision,  and  the  bonds  were  placed 
upon  the  market  at  95  cents  on  the  dollar 
and  sold  at  that  price.  It  was  alleged.  In 
substance,  that  the  vote  In  favor  of  the  bonds 
was  induced  mainly  by  representations  made 
to  the  voters  that  none  of  the  bonds  should 
be  sold  below  par,  and  this  was  urged  as 
one  ground  for  the  injunction.  In  passing 
on  this  contention,  Mr.  Justice  Gaines,  deliv- 
ering the  opinion,  said:  'It  is  now  insisted 
that  by  reason  of  these  facts  it  was  illegal 
to  repeal  the  provision  and  to  sell  the  bonds 
at  less  than  their  face  value.  The  proposi- 
tion submitted  at  tlie  election  contained  no 
condition  limiting  the  price  at  which  the 
bonds  should  be  disposed  of;  and  the  citi- 
zens who  voted  at  the  election  must  be  held 
to  have  known  that. the  ordinance  which  had 
been  passed,  limiting  the  price,  was  subject 
to  repeal  by  the  council  which  passed  It,  or 
by  any  future  council.  Conceding,  for  the 
sake  of  the  argument,  that  we  could  inquire 
into  an  election  held  strictly  according  to  the 
terms  of  law,  we  are  of  opinion  that  we 
could  not  set  it  aside  by  reason  of  any  fraud- 
ulent representations  that  may  have  been 
made  to  the  electors  in  order  to  procure 
their  votes.  Having  a  plain  proposition  sub- 
mitted to  them,  the  voters  must  be  presumed 
to  know  its  meaning  and  efTect,  and  to  act 
at  their  peril;  and,  in  the  absence  of  bribery 
or  other  like  corrupt  influence,  in  a  proceed- 
ing affecting  the  validity  of  the  election,  no 
inquiry  as  to  their  motives  can  be  iiermit- 
ted.'  " 

Judge  Colley,  at  that  time  a  member  of 
the  Supreme  Court  of  Michigan,  in  the  case 
of  Gale  V.  Village  of  Kalamazoo,  supra,  dis- 
cussing a  contract  similar  In  principle  to 
the  one  in.  the  case  at  bar,  said:  "It  will 
not  do  to  say  of  such  a  contract  that  it 
must  be  assumed  to  have  been  reasonable  in 
view  of  the  actual  condition  and  wants  of  the 
village,  and  of  its  probable  growth  and  fu- 
ture needs.  What  would  be  thought  proper 
for  the  village  this  year  might  be  found 
worse  than  useless  the  next;  and  no  official 
prescience  could  determine  with  absolute  or 
even  tolerable  certainty  what  changes  a 
few  years  might'  work.  Indeed,  It  is  Im- 
possible to  predicate  reasonableness  of  any 
contract  by  whicih  the  governing  authority 
abdicates  any  of  its  legislative  powers,  and 
precludes  Itself  from  meeting  in  the  proper 
way  the  emergencies  that  may  arise.  Those 
powers  are  conferred  In  order  to  be  exercised 
again  and  again,  as  may  be  found  needful  or 
politic;  and  those  who  hold  them  in  trust 
to-day  are  vested  with  no  discretion  to  dr- 
c'uuiseribe  their  limits  or  diminish  their  effi- 
ciency, but  must  transmit  them  unimpaired 
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to  their  sncressors.  This  Is  one  of  the  funda- 
mental maxims  of  gOTemment,  and  It  is  Im- 
possible that  free  goTemment,  with  restric- 
tions for  the  protection  of  individual  or  mu- 
nicipal rights,  could  long  exist  without  its 
ret?ognltlon." 

[2]  The  validity  of  the  election  is  not  as- 
sailed. The  contest  Is  waged  by  both  parties, 
not  to  destroy  the  election,  but  to  affirm  Its 
validity,  and  to  secure  the  fruits  thereof, 
on  the  theory  that  the  election  is  valid.  The 
citizens,  taxpayers,  and  electors  of  the  dis- 
trict who  appear  as  plaintiffs  in  this  suit  in- 
sist in  their  brief  that  it  Is  their  right,  since 
the  bonds  have  been  voted  under  the  pledge 
made  by  the  board,  to  locate  the  school  build- 
ing at  a  certain  point,  and  to  have  the  same 
carried  out  in  exact  accord  with  the  terms 
thereof.  The  force  of  their  contention  ap- 
pears to  be  that  the  board,  having  passed  the 
resolution,  had  thereby  exercised  and  ex- 
hausted Its  discretion  and  legislative  au- 
thority, and  had  placed  Itself  in  a  position 
where  It  could  not  exercise  it  again;  that  in 
thus  offering  in  advance  of  the  election  to 
construct  the  building  on  the  site  mentioned, 
and  the  electors  having  accepted  the  proposi- 
tion, that  the  subject-matter  of  the  contract 
was  legal,  and  the  delivery  of  the  votes,  un- 
der which  the  bonds  were  carried,  was  an 
adequate,  competent  consideration,  sufficient 
to  compel,  at  the  hands  of  the  court,  if  need 
be,  apeciflc  performance  thereof.  As  we 
view  It,  the  statement  Is  sufficient  to  show 
the  untenabillty  of  the  claim.  The  law  plac- 
es the  management  of  the  school  afCatrs  in 
this  board;  the  membership  thereof  is  elect- 
ed with  this  in  view;  but  if  the  suit  of  plain- 
tiffs in  this  cause  should  and  could  be  main- 
tained the  board's  power  and  discretion, 
wbidi,  imder  the  law,  it  was  elected  to  et- 
erdse,  would,  in  this  particular  case,  have 
been  by  it  placed  in  the  body  of  the  electors 
of  the  district,  or  else  In  the  hands  of  the 
court,  in  neither  of  which  Is  It  placed  by  law. 

[31  That  the  agreement  made  by  the  board 
with  the  voters  was  nudum  pactum,  ultra 
Tires,  against  public  policy  and  void,  is  clear- 
ly the  law  of  the  land,  which  these  plaintiffs 
must  be  held  to  have  known  when  they  acted 
nnder  it.  They  must  be  held  to  have  known 
that  the  board  lacked  the  power  to  bind  it- 
self by  what  it  did,  and  that  its  promise  was 
unenforceable;  that  In  once  acting  in  deciding 
the  location  it  did  not  exhaust,  but  yet  re- 
tained, full,  untrammeled  power  to  act  again 
and  again,  as  its  sound  discretion  dictated. 
The  proposition  submitted  was  one  to  vote 
bonds  for  high  school  purposes;  and  the  elec- 
tors, when  they  went  to  the  polls,  must  be 
held  to  have  known  that  when  the  bonds 
were  voted  the,  location  of  the  building  was 
a  matter  which  the  law  had  placed  for  de- 
termination in  the  hands  of  the  board  of 
education,  and  that  the  same  was  not  sub- 
ject to  control,  either  by  the  electors  as  a 
result  of  a   pre-election   pledge,   or   by   the 


courts,  and  that  the  law  is  that,  when  a 
discretion  Is  vested  In  a  public  officer,  courts, . 
by  mandamus,  may  compel  him  to  exercise 
it,  but  that  they  will  in  no  instance  direct 
how  it  shall  be  done,  or  in  what  manner  the 
duties  shall  be  carried  out.  Norrls  et  al.  v. 
Gross,  25  Okl.  28T,  105  Pac.  1000;  State  ex 
rel.  Best  et  al.  v.  Jones  et  al.,  155  Mo.  570, 
56  S.  W.  307;  Wood  on  Mandamus,  etc.  (3d 
Ed.)  pp.  66,  67;  MerrUl  on  Mandamus,  i  69; 
26  Cyc.  281. 

We  are  not  unmindful  of  the  representa- 
tions made  and  set  forth  In  plaintiff's  petition 
and  in  their  counsels'  brief  which,  if  true, 
are  cogent  reasons  why  the  board  of  edu- 
cation should  erect  the  high  school  building 
upon  the  block  desired  by  plaintiffs.  No  pub- 
lic officer  should  exercise  his  public  functions 
to  his  personal  and  private  gain,  to  the  det- 
riment of  the  public;  but  the  fact  that  the 
building  win  be  more  accessible  to  some 
members  of  the  board  than  It  wUl  be  to  oth- 
ers or  other  citizens  Is  not  a  good  reason 
why.  In  the  exercise  of  an  honest  Judgment, 
the  same  should  not  be  so  located.  The  build- 
ing proposed  will  doubtless  stand  for  many 
years;  and  the  board  has  a  right.  In  locat- 
ing it,  to  take  into  consideration  the  future 
prospective  growth  of  the  city,  and  to  call 
upon  all  loyal  citizens  to  abide  a  temporary 
Inconvenience,  In  order  to  afford  and  secure 
a  permanent  and  lasting  good. 

From  the  foregoing  observations  and  the 
authorities,  whic^  we  deem  most  satisfactory. 
It  win  be  seen  the  Judgment  of  the  trial  court 
must  be  reversed,  and  the  cause  is  remanded, 
with    instructions    to    dismiss    the    petition. 

TURNER,  O.  X,  and  WILLIAMS,  KANE, 
and  HAYES,  JJ.,  concur. 


(U  ou.  S<2) 
FIRST  NAT.   BANK   OF  TISHOMINGO   T. 
BLAIR. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Byttaiu*  ly  the  Court.) 

Appeai.  and  Essob  (I  773*)— DispoamoN  of 

Cause— RBVEBSAtr—GBouNDS. 

Where  counsel  for  plaintiff  in  error.  In 
conformity  with  the  rules  of  this  court,  has 
prepared,  served,  and  filed  a  brief,  in  which, 
with  other  contentions,  it  is  insisted  that  the 
judgment  and  verdict  appealed  from  are  not 
reasonably  supported  by  the  evidence,  and 
there  is  no  brief  filed,  and  no  reason  given  for 
its  absence,  on  the  part  of  the  defendant  in 
error,  this  court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the 
judgment  below  may  be  sustained;  but,  where 
the  brief  filed  appears  reasonably  to  sustain 
the  assignments  of  error,  the  court  may  re- 
verse the  judgment  in  accordance  with  the 
prayer  of  the  petition  of  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3104,  8108-3110;  Dec. 
Dig.  i  773.*] 

Error  from  Johnston  County  Court;   Nick 
Wolfe,  Judge. 
Action  by  V.  B.  Blair  against  the  First 
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National  Bank  of  Tishomingo.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded,  with  directions  to 
grant  new  trial. 

Horton  &  Smith  and  S.  C.  Treadwell, 
for  plaintiff  in  error. 

KANE,  J.  This  was  an  action,  com- 
menced by  the  defendant  In  error,  plaintiff 
below,  against  the  plaintiff  in  error,  defend- 
ant below,  to  recover  the  penalty  prescribed 
by  the  federal  statute  for  receiving  usury 
by  a  national  bank.  There  was  Judgment 
for  the  plaintiff,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

Counsel  for  plaintiff  in  error  have  filed  a 
voluminous  brief,  in  which  many  grounds 
are  presented  to  this  court  why  the  judg- 
ment of  the  court  below  should  be  reversed, 
among  which  it  Is  insisted  that  the  Judg- 
ment appealed  from  is  not  reasonably  suit- 
ported  by  the  evidence.  There  Is  no  brief 
on  file  on  behalf  of  the  defendant  In  error. 
We  have  examined  the  contentions  of  coun- 
sel for  plaintiff  in  error  and  the  authorities 
cited  In  support  thereof,  and  several  of  them 
seem  to  the  court  to  be  well  taken.  This 
court  has  held  a  great  many  times  that, 
where  counsel  for  plaintiff  in  error,  In  con- 
.  formity  with  the  rules  of  this  court,  has 
prepared,  served,  and  filed  a.  brief,  in  which, 
with  other  contentions,  It  is  insisted  that 
the  Judgment  and  verdict  appealed  from  are 
not  reasonably  supported  by  the  evidence, 
and  there  Is  no  brief  filed,  and  no  reason 
given  for  its  absence,  on  the  part  of  the  de- 
fendant in  error,  this  court  is  not  required 
to  search  the  record  to  find  some  theory 
upon  which  the  Judgment  below  may  be  sus- 
tained ;  but,  where  the  brief  filed  appears 
reasonably  to  sustain  the  assignments  of 
error,  the  court  may  reverse  the  Judgment 
in  accordance  with  the  prayer  of  the  peti- 
tion of  plaintiff  in  error. 

Following  those  cases  the  Judgment  of  the 
court  below  Is  reversed,  and  the  cause'  re- 
manded, with  directions  to  grant  a  new  trial. 
All  the  Justices  concur,  except  WILLIAMS, 
J.,  absent,  and  not  participating. 


(31  Okl.  ii») 

CrrX  OF  WYNNEWOOD  T.  COX. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Byllahut  hy  the  Court.) 

1.  Appeai.  and  Ebrob  (i  1001*)— Review— 
Sufficiency  of  Evidence. 

The  evidence  in  support  of  the  verdict  of 
a  jury  on  appeal  in  this  court  is  regarded  as 
true,  and  the  evidence  against  it  is  deemed,  for 
sufficient  reasons,  to  have  been  rejected;  and 
where  all  of  the  evidence  supporting  a  verdict, 
taken  together  and  given  all  of  the  presump- 
tions and  deductions  to  which  it  is  reasonably 
susceptible,  is  sulhcient,  then  this  court  will 
not  go  behind  the  verdict  and  set  it  aside,  on 
the  ground  that  the  countervailing  evidence  of- 


fered, bad  it  been  accepted,  .would  have  justi- 
fied a  different  one. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  3928-^934;  Dec 
Dig.  §  1001.*] 

2.  Masteb  and  Skbvant  (|  270*)— iNJUBiEa 
TO  Sebvant  —  Evidence  of  Subsequent 
Repaibs. 

Plaintiff  brought  action  for  damages,  al- 
leged to  have  been  caused  by  being  struck  by 
a  bolt  of  lightning  gathered  on  the  wires  of  as 
electric  light  plant,  and  by  them  conveyed  into 
the  plant  where  plaintiff  was  working,  thereby 
causing  his  injury.  The  specific  negligence 
averred  was  that  the  defendant  was  negligent, 
in  that  it  had  failed  to  install  an  adequate 
number  of  lightning  arresters.  Over  the  objec- 
tion of  the  defendant,  plaintiff  was  permitted 
to  prove  that  immediately  after  the  accident 
defendant  installed  a  number  of  additional 
lightning  arresters.  The  admission  of  this  evi- 
dence was  error,  for  the  reason  that  testimony 
of  subsequent  repairs  or  precautions,  taken 
after  the  happening  of  an  accident  causing  in- 
jury, is  not  admissible  to  prove  antecedent  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i§  913-927,  932;  Dec.  Dig. 
i  270.»] 

3.  Evidence  (S  245*)- Declabations  op  Of- 
ficer— Admissibility. 

Plaintiff  Was  injured  about  midnight;  on 
the  next  morning,  the  general  superintendent 
of  the  electric  light  plant,  in  discussing  the  in- 
juries, said,  "I  guess  it  is  my  fault."  This 
statement  was  testified  to,  over  the  objections 
of  counsel  for  the  defendant,  which  is  a  mu- 
nicipal corporation.  The  admission  thereof 
was  error;  the  declarations  or  admissions  of  a 
public  officer  cannot  be  given  in  evidence  to 
bind  a  municipality  of  which  he  is  the  agent, 
unless  they  are  a  part  of  the  res  gest«e.  Held, 
further,  the  statement  was  not  a  part  of  the 
res  gestte,  not  being  so  immediately  connected 
with  the  transaction  in  point  of  time  and  cir- 
cumstance as  to  constitute  a  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  937-944;   bee  Dig.  S  245.*] 

4.  Appeal  and  Erbob  (§  971*)— DiscamnoN 
OF  Court— Cross-examination. 

The  latitude  allowed  in  the  cross-examina- 
tion of  expert  witnesses  is  largely  in  the  dis- 
cretion of  the  trial  court;  and,  where  the 
same  is  not  shown  to  have  been  abused,  error 
cannot  be  predicated  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3852-3857;  Dec.  Dig.  { 
971.*] 

Error  from  District  Courts  Garvin  County ; 
R.  McMillan,  Judge. 

Action  by  A.  G.  Cox  against  the  City  of 
Wynnewood.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Frank  L.  Robinson,  J.  T.  Wheeler,  and 
Patcbell  &  Henderson,  for  plaintiff  in  error. 
J.  B.  Thompson  and  J.  G.  Jones,  for  defend- 
ant in  error. 


DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Qarvln  county.  Decem- 
ber 18, 1908,  the  defendant  in  error,  as  plain- 
tiff, brought  action  against  the  plaintiff  in 
error,  as  defendant,  to  recover  damages  for 
injuries  alleged  to  have  been  occasioned  by  * 
and   through  defendant's  negligence   In   the 
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equipment  of  Its  electric  light  plant,  in  wblcb 
defendaut  was  an  employe. 

Tbe  petition  sets  up,  in  substance,  that  on 
or  about  October  22,  1908,  the  defendant 
owned  and  operated  such  a  plant  In  the  city 
of  Wynnewood ;  that  It  caused  to  be  erected 
near  the  city  a  power  house,  at  which  was 
generated  the  electricity  with  which  the  said 
city  furnished  light  and  power  to  Its  In- 
habitants ;  that  to  carry  the  electric  current 
from  tbe  power  house  to  the  city  It  caused 
to  be  strung  on  poles  about  four  miles  of 
wire  to  convey  the  current  from  the  power 
house  to  tbe  different  points  in  and  about 
tbe  dty,  where  the  same  was  distributed; 
that  at  tbe  said  time  the  plaintiff  was  em- 
ployed at  the  power  bouse  at  nights;  that 
dnring  electric  and  thunder  storms  the  wirte 
became  heavily  charged  with  electricity,  suf- 
ficient to  inflict  death,  or  do  great  Injury 
to  those  coming  in  contact  with  them,  and 
that,  by  reason  of  this  fact,  there  arises 
tbe  peculiar  danger  of  suspending  the  wires 
and  operatlhg  the  same  without  sufficient 
lightning  arresters  to  carry  off  the  loads  of 
electricity  with  which  they  become  charged 
during  such  storms,  all  of  which  was  known 
to  the  defendant ;  that,  due  to  the  fact  that 
the  said  system  bad  not  been  properly  pro- 
tected by  tbe  lightning  arresters,  properly 
installed,  the  plaintitt,  while  in  the  discharge 
of  his  duties  in  the  operation  of  the  plant 
aforesaid,  was  struck  by  a  bolt  of  lightning 
gathered  thereon,  which  was  conducted  Into 
tbe  power  bouse,  by  whicjt  he  was  knocked 
down,  completely  paralyzed,  and,  for  the 
time  being,  deprived  of.  the  power  of  speech 
and  locomotion ;  that  be  lay  on  the  floor  of 
the  power  bouse,  where  so  injured, '  from 
shortly  after  12  o'clock  of  tbe  morning  of 
October  22,  1908,  until  about  6  o'clock  a.  m., 
when  he  was  found  speechless,  unconscious, 
and  badly  bruised.  He  avers  that,  prior  to  the 
Injury  so  inflicted,  he  was  of  vigorous  mind 
and  robust  constitution,  but  that,  as  a  con- 
sequence of  his  said  injury,  his  health  and 
mental  capacity  has  been  seriously  Imjutired, 
and  his  ability  to  pursue  his  usual  avocation 
destroyed.  He  further  alleges  that  the  in- 
juries were  caused  wholly  by  the  negligence 
on  the  part  of  the  defendant,  by  reason  of 
Its  failure  to  equip  Its  sold  wires  with  a 
sufficient  number  of  lightning  arresters,  prop- 
erly Installed,  to  arrest  the  currents  of  elec- 
tricity during  ordinary  electrical  storms.  For 
bis  injuries,  he  prayed  judgment  in  the  sum 
of  $12,000.  For  answer,  the  defendant  ad- 
mitted tbe  employment  of  plaintiff  and  his 
Injury,  but  denied  generally  and  speciflcally 
all  of  the  averments  of  plaintiff's  petition, 
wherein  it  was  alleged  that  tbe  injuries  com- 
plained of  were  due  to  defendant's  fault,  and 
averred  that  they  were  the  result  of  an  un- 
avoidable and  inevitable  accident.  On  the 
issues  thus  made,  tbe  cause  came  on  for  trial 
before  a  jury  on  the  17th  of  March,  1909, 
which,  on  the  evidence  adduced  before  it, 
returned  a  verdict,  finding  for  tbe  plaintiff, 
i22P.-34 


and  assessed  his  damages  in  the  sum  of 
$6,000.  After  motion  for  new  trial  was  filed 
and  denied,  the  cause  was  lodged  in  this 
court  for  review. 

Counsel  for  defendant,  in  their  abstract 
and  brief,  quote  copiously  from  the  testi- 
mony adduced,  both  by  plaintiff  and  defend- 
ant, to  support  a  specification  of  error  that 
there  is  such  a  want  of  evidence  to  sustain 
tbe  verdict  that  the  judgment  rendered  there- 
on cannot  be  affirmed.  The  case  Is  argued 
here  as  if  before  a  jury;  the  purpose  being 
to  show  that  by  the  overwhelming  weight  of 
evidence  plaintiff  should  not  have  recovered. 
In  this,  counsel  Ignore  the  rule  that,  if  there 
was  any  competent  evidence  introduced  on 
the  part  of  plaintiff  reasonably  tending  to 
support  the.  jury's  verdict,  this  court  would 
not  weigh  as  against  It  the  other  evidence 
offered.  The  conclusion  reached  by  ia  Jury 
is  weighed  on  appeal  in  this  court  by  that 
evidence  only  which  supports  it.  If  all  of 
tbe  evidence  supporting  a  verdict,  taken  to- 
gether and  given  all  of  the  presumptions  and 
deductions  to  which  it  is  reasonably  suscep- 
tible. Is  sufficient,  then  this  court  will  not 
go  behind  it  and  determine  what  verdict  the 
jury  might  have  returned  on-  the  counter- 
vailing evidence  offered,  liad  it  been  accepted. 
Tbe  evidence  in  support  of  tbe  verdict  is 
here  regarded  as  true,  and  the  evidence 
against  it  is  considered,  for  reasons  sufficient 
to  the  jury,  to  have  been  rejected.  The  ar- 
gument of  counsel  is  that  the  evidence  of- 
fered by  plaintiff  was  unreliable  and  un- 
satisfactory on  the  issue  of  the  proper  equip- 
ment of  tbe  lines  with  sufficient  lightning 
arresters,  and  that  the  evidence  offered  on 
Its  part  estahllshed  tbe  equipment  was  suffi- 
cient The  story  of  the  situation  and  sur- 
roundings at  the  time  of  the  injury:  ia  as 
follows: 

On  the  morning  of  tbe  22d  of  October, 
1908,  the  plaintiff,  employed  by  the  defend- 
ant to  operate  its  machinery  in  the  power 
house  of  the  light  plant,  was  fbund  on  the 
floor  of  the  power  house,  conscious,  but  in 
an  almost  completely  paralyzed  condition. 
Tbe  power  plant,  which  is  located  some  dis- 
tance outside  of  the  city,  is  a  building  with 
brick  walls  and  an  iron  roof,  about  40  by 
50  feet  in  dimensions,  extending  east  and 
west  The  boiler  Is  In  the  northwest  corner, 
tbe  engine  in  the  southwest  corner,  while 
the  dynamo  Is. due  east  of  the  engine,  near 
the  southeast  corner,  about  7  or  8  feet  west 
of  the  east  wall,  ahd  the  pully  wheel  on  the 
dynamo,  on  which  the  belt  from  the  engine 
runs,  is  only  about  1  foot  north  of  the  south 
wall.  The  switchboard  is  about  10  feet 
northeast  from  the  dynamo,  near  the  east 
wall  of  the  building.  The  outside  wire  cir- 
cuits enter  through  the  east  wall  just  back 
of  the  switchboard.  There  are  two  circuits 
for  conveying  electricity  to  the  city,  one 
called  tbe  "arc,"  and  tbe  other  the  "primary 
circuit."  One  of  these  Is  connected  with 
tbe  dynamo  wires  by  a  luilfe  blade  switch 
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-and  the  other  by  plugs.  On  the  morning 
after  the  injuries  occurred,  the  plaintiff  was 
found  lying  breast  downward,  head  about 
one  foot  from  the  dynamo,  feet  toward  the 
«ast  wall  of  the  building,  with  an  ngly  cut 
an  inch  and  a  half  long  on  his  chin,  severe 
bruises  at>oat  the  nose  and  forehead;  and 
the  hair  about  his  face,  neclc,  and  breast 
and  other  parts  of  his  body  had  the  ap- 
I>earance  of  having  been  singed  or  burned. 
He  says  that  just  prior  to  the  accident  a 
thunder  storm  had  arisen,  and  that  the 
lightning  struck  the  line  and  burned  out 
the  dynamo,  or  was  burning  it  out,  and  that 
to  prevent  further  Injury  he  shut  the  plant 
down ;  that  he  then  started  his  pump,  opened 
the  furnace  door  to  prevent  the  further  mak- 
ing of  steam,  after  which  the  telephone  rang. 
In  answering  it,  he  found  that  Mr.  Whitaker, 
the  superintendent  of  the  system,  had  called 
him  up  to  ascertain  the  trouble,  and  he  told 
him  that  the  dynamo  bad  burned  out ;  where- 
upon he  gave  him  certain  Instructions  with 
reference  to  what  to  do.  He  states  that 
at  this  time  the  plant  was  perfectly  still, 
and  that  there  was  a  leak  in  the  roof, 
from  which  tiie  water  was  dripping  down 
onto  the  belt,  which  he  undertook  to  remove 
from  the  pulley.  He  operated  the  engine, 
80  that  it  would  run  slowly,  and  secured  a 
broom,  for  the  purpose  of  pushing  the  belt 
-oft  the  pulley,  and  while  so  engaged  In  thus 
pushing  the  belt  with  this  broom  he  was 
suddenly  knocked  unconscious,  and  states 
that  this  act  of  his  was  the  last  be  remem- 
bers until  the  next  morning,  when  he  became 
-conscious  and  found  himself  lying  on  the 
floor  unable  to  arise.  He  was  found  early 
tlie  next  morning  by  parties  who  came  to 
the  plant. 

The  theory  of  plaintlfTs  case  is  that,  owing 
to  insufficient  protection  by  lightning  arrest- 
ers, a  h«avy  charge  of  electricity  came  into 
the  plant  where  he  was  working,  which 
was  communicated  to  him  and  resulted  In 
his  injury.  There  were  no  signs  In  or 
about  the  building  to  show  that  it  bad  been 
struck  by  lightning,  and  no  theory  is  ad- 
vanced by  either  side  to  account  for  plain- 
tiff's injuries,  other  than  in  accord  with 
bis  claim.  The  defendant  makes  no  claim 
of  ability  to  account  for  the  occurrence,  but 
offered  testimony  of  experts  to  show  that 
the  plant  was  well  constructed,  and  that 
the  lines  were  supplied  with  the  proper  num- 
ber of  lightning  arresters,  and,  from  certain 
physical  facts  existing  in  reference  to  the 
equipment  and  the  known  characteristics  of 
electricity,  asserts  that  the  claim  of  plain- 
tiff that  he  was  Injured  as  contended  was 
untenable. 

[1  ]  While  it  is  true,  as  urged  by  counsel  for 
-defendant,  In  order  to  even  approximately 
understand  and  determine  the  questions  of 
fact  presented  requires  a  high  degree  of 
technical  skill  and  knowledge,  not  possessed 
by  the  average  juror,  still  there  is  no  other 
method  afforded  by  the  law  for  the  deter- 


mination thereof;  and  we  are  not  able  to 
say,  after  a  review  of  the  evidence  given 
by  all  of  the  witnesses.  Including  experts, 
that  the  affirmative  finding  of  the  Jury 
that  the  plant  was  insufficiently  equipped 
wltb  lightning  arresters,  and  that  the  in- 
juries occurred  by  reason  of  this  defect, 
found  no  adequate  support  in  the  evidence. 
Hence  we  cannot  conclude  this  appeal  upon 
this  issue. 

[2]  There  are  other  assignments,  however, 
which  require  a  reversal  of  the  judgment 
rendered  and  the  granting  of  a  new  trial. 
The  issue  of  whether  the  plant  was  sufficient- 
ly equipped  with  lightning  arresters  was  the 
one  presented  by  the  pleadings,  and  about 
which  the  contest  was  hotly  waged.  The 
testimony  of  plaintiff  was  directed  to  show 
that  the  number  was  insufficient;  while  the 
evidence  of  the  defendant  was  directed  to 
establish  the  fact,  by  professional  electri- 
cians, that  the  number  with  which  the  plant 
was  equipped  was  sufficient  and  adequate, 
and  that  the  city  was  not  negligeitt  in  this 
regard.  To  rebut  this  evidence,  plaintiff  then 
offered,  over  the  objection  and  exception  of 
the  defendant,  testimony  of  certain  witnesses 
showing  that  immediately  after  the  accident 
a  number  of  additional  lightning  arresters 
were  installed.  This  testimony  was  as  fol- 
lows: 

George  Livingstone,  witness  for  plaintiff, 
testified:  "Q.  I  will  ask  you,  Mr.  living- 
stone,  If  since  this  accidoit  occurred  if  the 
superintendent  has  made  any  changes  In  the 
lightning  arresters?  A.  Xes,  sir.  Q.  Now 
describe  what  changes  have  been  made.  A. 
Why,  he  put  up  two  sets  on  the  wall  on  tbe 
inside  of  tbe  bnildlng.  Q.  Two  sets?  .A. 
Yes,  sir.  Q.  All  right ;  go  ahead.  A.  Then, 
on  the  second  pole,  be  put  up  two  sets  more. 
Q.  On  the  second  pole?  That  was  the  pole 
where  there  was  one  set  before.  What  did 
he  do  with  the  old  set?  A.  He  took  the  sec- 
ond set  and  set  them  on  a  pole  further  tip. 
Q.  What  did  he  place  on  the  second  pole,  if 
anything?  A.  He  put  two  sets  of  lightning 
arresters.  Q.  What  else  now?  Did  he  make 
any  further  changes  on  that  second  pole,  or 
at  any  place  on  the  line?  A.  Why,  he  put 
up  them  two  sets  on  the  wall  and  two  sets  on 
the  second  pole,  and  taken  down  them  that 
was  on  the  second  pole  and  moved  them  up 
the  line  further  and  put  them  up.  Q.  About 
how  far  up  the  line?  A.  A  good  piece.  Q. 
Give  us  your  best  judgment  A.  Something 
like  three  or  four  hundred  yards." 

A.  0.  Whitaker,  witness  for  plaintiff,  tes- 
tified: "Q.  I  believe  you  said  that  you  re- 
moved two  [lightning  arresters]  out  there  on 
the  second  pole?  A.  Tes,  sir.  Q.  And  you 
put  what  kind  of  lightning  arresters  in  their 
place  since  the  accident?  A.  I  put  up  the 
Garten-Daniels  In  their  place,  and  moved 
those  further  down  the  line." 

At  the  conclusion  of  the  evidence,  counsel 
for  defendant  asked  and  was  denied  an  in- 
struction withdrawing  from  the  consideration 
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of  the  jury  the  foregoing  evidence.  Botb 
tbe  admliislon  of  this  evidence  and  the  ref  as- 
al  of  this  instructioD  are  specified  as  error. 
If  error,  however,  counsel  for  plaintiff  con- 
tends that  it  was  harmless,  and  cites  authori- 
ty from  appellate  courts  of  several  of  the 
states  holding  such  testimony  admissible,  and, 
In  the  particular  cases  before  them,  in  some 
instances  holding  Its  admission,  even  though 
erroneous,  not  to  have  been  prejudicial. 
This  is  a  new  question  in  this  Jurisdiction. 
and  tbe  vigor  with  which  It  is  contested  has 
indnced  us  to  give  to  it  a  more  extended  ex- 
amination than,  perhaps,  we  otherwise  might. 
It  occurs  to  us  that,  in  view  of  the  character 
of  the  issue  raised  in  this  case,  and  in  view 
of  the  sharp  contest  over  the  question  of 
whether  tliere  was  or  was  not  a  sufficient 
number  of  iightnlng  arresters,  the  Jury  would 
be  Inclined  to  promptly  conclude,  when  the 
city,  after  this  Injury,  which  was  charged  to 
have  been  occasioned  by  a  deficient  number 
of  such  appliances,  immediately  increased 
their  number  that  this  was  proof  as  true  as 
holy  writ  that  the  claim  of  plaintiff  must  be 
tme.  And  when  this  fact  was  added  to  the 
testimony  offered  by  the  plaintiff,  would  It 
not  hi  itself  be  sufficient,  -if  there  was  doubt 
on  the  subject,  to  eliminate  It?  In  view  of 
these  considerations,  therefore,  can  we  say, 
if  the  admission  of  this  evidence  was  error, 
that  it  was  harmless,  and  that  defendant 
was  not  prejudiced  thereby?  On  the  admis- 
sibility of  such  evidence,  a  few  of  the  stand- 
ard texts  dealing  with  the  subject  have  spok- 
en as  follows: 

6  Thompson's  Commentaries  on  the  Law 
of  Negligence,  §  787:  "It  is  now  settled  by 
the  great  weight  of  authority,  as  well  as  rea- 
son, that  evidence  of  subsequent  repairs  or 
precautions  taken  after  the  happening'  of  the 
accident  causing  the  injury  Is  not  admissible 
to  prove  antecedent  negligence.  The  reasons 
supporting  the  principle  are  thus  stated." 
And  quoting  in  the  text  from  the  language 
of  Justice  Earl,  In  the  case  of  Corcoran  v. 
Peeljsklll.  108  N.  Y.  151, 15  N.  E.  309,  the  au- 
thor, adopting  his  language,  says:  "We 
thinlt,  however,  that  such  evidence  does  not 
tend  to  prove  that  the  party  sued  knew,  or 
was  bound  to  know,  that  the  machine  or 
structure  was  imperfect,  unsafe,  or  out  of  re- 
pair. After  an  accident  has  happened,  It  is 
ordinarily  easy  to  see  how  it  could  have  been 
avoided;  and  then,  for  the  first  time,  it  fre- 
quently happens  that  the  owner  receives  his 
first  intimation  of  the  defective  or  dangerous 
condition  of  the  machine  or  structure  which 
caused  or  led  to  the  accident.  Such  evidence 
has  no  tendency  whatever,  we  think,  to  show 
that  tbe  machine  or  structure  was  not  pre- 
vionsly  In  a  reasonably  safe  and  perfect  con- 
dition, or  tliat  the  defendant  ought,  in  the 
exercise  of  reasonable  care  and  diligence,  to 
have  made  It  more  perfect,  safe,  and  secure. 
While  such  evidence  has  no  legitimate  bear- 
ing npoQ  the  defendant's  negligence  or  luiowl- 


I  edge,  its  natural  tendency  is  undoubtedly  to 
prejudice  and  influence  tbe  minds  of  tbe 
Jury." 

Prof.  Wlgmore,'  in  his  work  on  Evidence 
(volume  1,  §  283),  says:  "If  machines,  bridg- 
es, sidewalks,  and  other  objects  never  caused 
corporal  injury,  except  through  the  negli- 
gence of  their  owner,  then  his  act  of  improv- 
ing their  condition,  after  the  happening  of  an 
injury  thereat,  would  indicate  a  belief  on  his 
part  that  the  injury  was  caused  by  his  neg- 
ligence. But  the  assumption  is  plainly  false; 
injuries  may  be  and  are  constantly  caused 
by  reason  of  inevitable  accident,  and  also  by 
reason  of  contributory  negligence  of  the  in- 
jured person.  To  improve  the  condition  of 
the  Injury-causing  object  is  therefore  to  indi- 
cate a  belief  merely  that  it  has  been  capable 
of  causing  such  an  injury,  but  indicates  noth- 
ing more,  and  Is  equally  consistent  with  a  be- 
lief In  injury  by  mere  accident,  or  by  contrib- 
utory negligence,  as  well  as  by  the  owner's 
negligence.  Mere  capacity  of  a  place  or  thing 
to  cause  injury  Is  not  the  fact  that  constitutes 
a  liability  for  the  owner;  it  must  be  a  ca- 
pacity which  could  have  been  known  to  an 
owner  using  reasonable  diligence  and  fore- 
sight, and  a  capacity  to  injure  persons  taking 
reasonable  care  In  its  use.  On  this  ground, 
then,  namely,  that  the  supposed  inference' 
from  the  act  of  improvement  is  not  the  plain 
and  most  probable  one,  such  acts  may  be  ex- 
cluded. To  be  sure,  it  may  be  argued  that 
on  the  general  theory  of  relevancy  it  would 
sufllce  for  admissibility,  If  merely  the  infer- 
ence was  a  fairly  possible  one,  leaving  It  to 
the  opponent  to  argue  that  It  was  the  less 
probable  one.  Theoretically,  it  would  be,  per- 
haps, difficult  to  deny  this.  But  in  the  pres- 
ent Instance  an  argument  of  policy  has  al- 
ways been  Invoked  to  strengthen  the  case  for 
exclusion.  That  argument  is  that  tbe  ad- 
mission of  such  acts,  even  though  theoretical- 
ly not  plainly  improper,  would  discourage 
all  owners,  even  tbose  who  bad  genuinely 
been  careful,  from  Improving  the  place  or 
thing  that  had  caused-  the  Injury,  becausu- 
they  would  fear  the  evidential  use  of  such 
acts  to  their  disadvantage,  and  thus,  not  only 
would  careful  owners  refrain  from  improve- 
ments, but  even  careless  ones,  who  might 
have  deserved  to  have  the  evidence  adduced 
against  them,  would,  by  refraining  from  im- 
provements, subject  Innocent  persons  to  the 
risk  of  the  recurrence  of  the  Injury.  What- 
ever, then,  might  be  the  strength  of  the  ob- 
jection to  snch  evidence  from  the  point  of 
view  of  relevancy  alone,  the  added  consid- 
erations of  policy  suffice  to  make  clear  tbe 
Impropriety  of  resorting  to  it.  On  one  or  an- 
other, or  botb,  of  these  grounds  have  most 
courts  rested  their  reasoning." 

Judge  Elliott,  In  his  work  on  Evidence  (sec- 
tion 228,  vol.  1),  says:  "After  much  conflict 
among  tbe  authorities  and  Tacillation  on  thiy 
part  of  some  of  the  courts,  it  is  now  settled 
by  the  overwhelming  weight  of  authority, 
aa  well  as  reason,  that  evidence  of  subse- 
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gnent  repairs  made  or  precantlons  taken 
after  an  accident  or  the  Infliction  of  an  in- 
Jury  is  not  admissible  to  prove  antecedent 
negligence.  To  admit  such  evidence  as  tend- 
ing to  show  antecedent  negligence  would  dis- 
courage all  endeavor  .to  Improve  existing 
.conditions,  put  a  penalty  upon  conscientious 
persons,  and  deny  to  the  party  the  benefit  of 
the  light  shed  by  experience.  Nor  Is  it  fair 
to  torture  into  an  admission  the  performance 
of  a  duty  which  the  occurrence  of  the  acci- 
dent or  Injury  demonstrates  or  makes  known, 
perhaps,  for  the  first  time,  and  without  any 
reason  having  before  existed  to  suppose  that 
there  was  a  defect  or  danger." 

Volume  8,  Ency.  of  Evidence,  p.  914,  epit- 
omizes the  conclusions  reached  by  the  courts 
from  nearly  all  of  the  states  of  the  Union, 
as  follows:  "Evidence  of  alterations,  re- 
pairs, or  additional  safeguards  after  the  ac- 
cident la  not  ordinarily  competent,  either  to 
show  the  defective  condition  at  the  time  of 
the  accident,  or  for  other  purposes.  Even 
where  the  evidence  Is  put  In  by  the  defend- 
ant, It  cannot  be  considered  by  the  Jury  In 
determining  whether  or  not  the  thing  was  in 
a  defective  condition  at  the  time  of  the  ac- 
cident For  such  evidence  has  no  legitimate 
tendency  to  show  unsafeness  before  tiie  acci- 
dent, and  thus  is  irrelevant,  for  the  reason 
that  the  change  may  as  well  have  been 
prompted  by  Information  with  which  defend- 
ant was  chargeable  previously,  and  accord- 
ingly the  exercise  of  greater  care  after  the 
accident  does  not  reasonably  tend  to  show 
a  want  of  previous  due  care."  See,  also,  29 
CJrc.  616,  and  21  Am.  &  Eng.  Ency.  Law, 
521. 

The  foregoing  texts  find  their  support  in 
nearly  an  unbroken  current  of  decision  from 
the  courts  of  last  resort,  not  only  of  the 
states  of  the  Union,  but  the  United  States 
Supreme  Court  and  the  courts  of  England 
and  Canada.  The  case  of  Beever  y.  Han- 
son, 25  L.  J.  Notes  of  Cases,  132,  opinion  in 
which  was  written  by  I*  0.  J.  Coleridge, 
seems  to  be  a  leading  case  on  this  subject. 
In  that  case,  It  Is  said:  "Now,  a  perfectly 
humane  man  naturally  makes  it  physically 
Impossible  that  a  particular  accident  which 
has  once  happened  can  happen  again,  by 
fencing  or  covering,  or,  at  any  rate,  making 
safe  the  particular  thing  from  which  it 
arose.  That,  however,  is  no  evidence  of, 
and  I  protest  against  Its  being  put  forward 
as  evidence  of,  negligence  A  place  may  be 
left  for  a  hundred  years  unfenced,  when  at 
last  some  one  falls  down  it;  the  owner,  like 
a  sensible  and  humane  man,  then  puts  up  a 
fence,  and  upon  this  the  argument  is  that  he 
has  been  guilty  of  negligence,  and  shows 
that  he  thought  the  fence  was  necessary,  be- 
cause he  put  It  up.  This  is  both  unfair  and 
unjust  It  is  making  the  good  feeling,  the 
right  principle,  of  a  man  evidence  against 
him." 

Cases  holding  such  evidence  inadmiasible, 


and  that  Its  reception  is  not  harmless,  bnt 
prejudicial  error,  may  be  noted  as  follows: 
Davis  V.  Kornman,  141  Ala.  479,  37  South. 
789;  Prescott  &  Northern  Ry.  Co.  v.  Smith. 
70  Ark.  179,  67  S.  W.  865;  Helling  v.  Schlnd- 
ler,  145  Cal.  303,  78  Pac.  710;  Zimmerman 
et  al.  y.  Denver  Consolidated  Tramway  Co., 
18  Colo.  App.  480,  72  Pac.  607;  Nalley  ▼. 
Hartford  Carpet  Co.,  51  Conn.  624,  50  Am. 
Rep.  47;  Chlellnsky  v.  Hoopes  &  Townsend 
Co.,  1  Mary.  (Del.)  273,  40  Aa  1127 ;  Georgia 
Southern  &  Florida  Ry.  Co.  ▼.  Cartledge,  116 
Oa.  164, 42  S.  E.  405, 50  L.  R.  A.  US;  Glffen  y. 
City  of  Lewiston,  6  Idaho,  231,  55  Pac.  545 : 
Howe  et  al.  v.  Medarls,  183  111.  288,  55  N.  £. 
724;  Terre  Haute  &  Indianapolis  Ry.  Co. 
y.  CTem,  123  Ind.  15,  23  N.  E.  965,  7  L.  R.  A. 
588,  18  Am.  St.  Rep.  303;  Beard  y.  Guild. 
107  Iowa,  476,  78  N.  W.  201;  Cherokee  &  P. 
Coal  &  Mining  Co.  y.  Britton,  3  Kan.  App. 
292,  45  Pac.  100;  Standard  OU  Co.  v.  Tier- 
ney,  92  Ky.  367,  17  S.  W.  1025,  14  L.  R.  A. 
077,  36  Am.  St  Rep.  595;  Washington,  etc. 
Turnpike  Co.  v.  Case,  80  Md.  36,  30  Atl.  571; 
Whelton  y.  West  End  Street  Ry.  Co.,  172 
Mass.  655,  52  N.  E.  1072;  Zlbbell  y.  City 
of  Grand  Rapids,  129  Mich.  659,  89  N.  W. 
563;  Hammargreii  v.  City  of  St  Paul,  67 
Minn.  6,  69  N.  W.  470;  Mahaney  v.  St  Louis 
&  H.  Ry.  Co.,  108  Mo.  191,  18  S.  W.  895: 
Pribbeno  y.  Chicago,  B.  &  Q.  Ry.  Co.,  81  Neb. 
657,  116  N.  W.  404;  Aldrich  v.  Concord  & 
Montreal  Railroad,  67  N.  H.  250,  29  Atl.  408 ; 
Getty  y.  Town  of  Hamlin  et  al.,  127  N.  T. 
636,  27  N.  E.  399;  Raper  y.  Wilmington  & 
Weldon  R.  Co.,  126  N.  0.  663,  38  S.  B.  115; 
Cleveland  Provision  Co.  v.  Llmmermaler,  4  O. 
C.  D.  240;  Skottowe  v.  Oregon  Short  Line, 
etc.,  R.  Co.  et  al.,  22  Or.  430,  30  Pac  222,  16 
L.  R.  A.  593;  Baran  y.  Reading  Iron  Co.. 
202  Pa".  274,  51  Atl.  979 ;  McGarr  v.  National 
&  Providence  Worsted  Mills,  24  R.  I.  447,  53 
Atl.  320,  60  L.  R.  A.  122,  96  Am.  St  Rep. 
749;  Farley  y.  Charleston  Basker  &  Veneer 
Co.,  61  S.  C.  222,  28  S.  E.  193,  401;  Railroad 
y.  Wyatt,  104  Tenn.  432.  58  S.  W.  308,  78 
Am.  St.  Rep.  926 ;  St  Louis,  A.  &  T.  Ry,  Co 
V.  Johnston  et  al.,  78  Tex.  536,  15  S.W.  104: 
Virginia  &  N.C.  Wheel  Co.  y.  Chalkley,  98 
Va.  62,  34  S.  E.  976;  Carter  v.  City  of  Seat- 
tle, 21  Wash.  585,  59  Pac.  500;  Krelder  v. 
Wisconsin  River  Paper  &  Pulp  Co.,  110  Wis. 
645,  86  N.  W.  662;  Southern  Pac.  Co.  v.  Hall, 
100  Fed.  760,  41  C.  C.  A.  50;  Cle  v.  Canadian 
Pacific  R.  W.  Co.,  19  Ontario  Practice  Rep. 
104;  Columbia  &  Puget  Sound  R.  Co.  v.  Haw- 
thorne, 144  U.  S.  202,  12  Sup.  Ct  691,  38  L. 
Ed.  405. 

The  Supreme  Court  of  Nebraska,  In  the 
case  of  Pribbeno  v.  Chicago,  B.  &  <J.  Ry.  Co. 
et  al.,  supra,  in  a  very  satisfactory  discus- 
sion of  this  case,  says  that  it  found  only 
three  courts  In  the  United  States  which  per- 
mit the  Introduction  of  that  class  of  evi- 
dence, naming  them  as  Utah,  Kansas,  and 
Pennsylvania.  In  the  investigation  which  we 
have  made,  as  will  be  seen,  U  FennsylvanUt 
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ever  adhered  to  this  doctrine,  it  repudiated 
It  in  the  case  which  we  have  cited  above, 
Baran  v.  Reading  Iron  Co.  The  case  from 
Utah  (Jenkins  v.  Hooper  Irrigation  Co.  et  al., 
13  Utah,  100,  44  Fac.  829)  appears  to  have 
been  decided  by  the  court  with  no  considera- 
tion whatsoever  of  any  authority  upon  this 
important  proposition,  as  no  text  or  case  of 
any  kind  Is  dted  in  support  of  the  hold- 
ing; while  the  later  cases  from  Kansas  are 
predicated  solely  upon  their  own  prior  deci- 
sions, beginning  back  in  the  case  of  St  Jos- 
eph &  D.  C.  B.  Co.  V.  Chase,  11  Kan.  47, 
decided  1873.  The  following  states,  among 
the  foregoing,  appear  at  one  time  to  have 
held  to  the  doctrine  contended  for  by  coun- 
cil for  plaintiff,  but  it  seems  they  have  now 
repudiated  It  and  accepted  the  general  com- 
mon-law rule  on  the  subject:  California, 
Georgia,  Illinois,  Indiana,  Massachusetts, 
Minnesota,  New  Hampshire,  New  Tork, 
Pennsylvania,  Washington,  and  Wisconsin. 
Thus  evidencing  a  tendency  on  the  part  of 
all  modem  authorities  to  pursue  on  this 
question  what  the  Supreme  Court  of  Georgia, 
in  the  case  of  Georgia  Southern  &  Florida 
Ry.  Co.  V.  Cartledge,  supra,  says  Is  the  path 
"which  all  good  courts  should  travel." 

[8]  Nor,  in  our  Judgment,  was  the  evidence 
of  witness  Norwood,  admitted  over  objection, 
Rs  to  the  statement  Inade  by  A.  C.  Whltaker, 
.superintendent  of  the  plant,  when  he  came 
to  the  power  house  the  next  morning,  admis- 
sible. It  appeared  that  the  witness  and  the 
said  superintendent,  some  six  or  eight  hours 
after  the  accident,  were  in  conversation  to- 
gether, and  on  being  asked  to  give  the  sub- 
stance thereof  the  witness  said,  referring  to 
the  superintendent:  ".We  were  talking  about 
him  [Cox]  being  hurt  and  his  condition  and 
the  condition  of  the  machine,  and  he  jsaid  he 
supposed,  maybe —  'I  guess  it  is  my  fault'  " 
The  objection  was  that  the  evidence  was  in- 
competent, being  the  declaration  of  an  agent 
made  subsequent  to  the  accident  and  only 
conjecture,  and  could  not  bind  the  principal. 
In  defense  of  this  objection,  counsel  for 
plalntUF  insist  that,  as  coriwrations  can  act 
only  through  their  agents,  and  as  Whltaker 
was  the  general  superintendent  of  this  light- 
ing system,  he  was  therefore  the  agent  of  the 
dty,  and  his  acts  and  statements  were  the 
acts  and  statements  of  the  corporation;  and 
also  that  if  the  statement  was  not  received 
as  an  admls-sion  that  it  was  admissible  as  a 
part  of  the  res  gestae.  In  neither  of  these 
contentions  are  we  able  to  concur.  The  gen- 
eral rule  is  laid  down  in  the  case  of  Garske 
V.  Town  of  RidgevlUe,  123  Wis.  503.  102  N. 
W.  22,  3  Ann.  Cas.  747,  to  be,  in  substance, 
that  declarations  or  admissions  of  a  public 
ofRcer  cannot  be  given  in  evidence  to  bind  a 
municipal  corporation  of  which  he  is  the 
agent  unless  they  are  a  part  of  the  res  ges- 
tae. This  case  is  fully  annotated  in  volume  3, 
American  &  English  Annotated  Cases,  at 
IMges  747,  749.  And  that  the  statement  here 
sought  to  be  introduced  was  not  a  part  of 


the  res  geetse,  we  think  is  dear  from  the  cir- 
cumstances under  which  it  was  given.  "Res 
gestae,"  as  said  by  Mr.  Wharton,  in  his  work 
on  Criminal  Evidence  (section  282),  "are 
events  speaking  for  themselves,  through  the 
instinctive  words  and  acts  of  participants, 
not  the  words  and  acts  of  participants  when 
narrating  the  events.  Wliat  ia  done  or  said 
by  participants,  under  the  immediate  spur 
of  a  transaction,  becomes  thus  part  of  the 
transaction,  because  it  is  then  the  transac- 
tion that  speaks.  In  such  cases,  It  is  not 
necessary  to  examine  as  witnesses  the  per- 
sons who,  as  participators  in  the  transaction, 
thus  instinctively  spoke  or  acted.  What  they 
did  or  said  is  not  hearsay;  it  is  part  of  the 
transaction  itself." 

This  conrt  In  conformity  with  the  prin- 
ciple above  declared,  discussing  the  facts  in 
the  case  of  Coalgate  Co.  v.  Hurst  2J5  Okl. 
688,  107  Pac.  657,  speaking  through  Mr.  Jus- 
tice Williams,  said:  "The  defendant  [plain- 
tiff in  error]  offered  to  prove  by  one  of  Its 
employes  that  within  20  or  30  minutes  after 
the  accident,  in  a  conversation  with  Jenkins, 
near  the  entrance  of  the  mine,  whilst  he  was 
then  in  a.  semiconscious,  or  what  was  termed 
by  the  witness  as  a  'flighty  or  groggy,'  con- 
dition, that  be  said:  'I  asked  Jenkins  where 
his  buddy  was,  and  he  stated:  "He  is  on 
ahead,  dead,  all  right  My  lower  limbs  are 
paralyzed.  I  told  him  not  to  fire  the  shot; 
but  he  said  he  would  go  ahead  and  fire  it 
anyhow." '  Was  it  a  part  of  the  res  gestse? 
If  so,  it  should  have  been  admitted;  other- 
wise not.  Was  the  alleged  statement  spon- 
taneous and  so  connected  with  the  main  fact 
under  consideration  as  to  illustrate  its  char- 
acter, or  to  form,  in  conjunction  with  it  one 
continuous  transaction?  Jenkins  was  a  ser- 
vant of  the  master,  and  may  have  fired  this 
shot  that  caused  the  accident,  and  when  con- 
fronted with  his  coemploye,  with  the  inquiry 
as  to  where  his  'buddy'  was,  being  apprehen- 
sive as  to  the  consequence  of  his  act,  he  may 
have  sought  to  escape  such  responsibility  by 
placing  it  upon  his  coemploy6,  it  does  not 
appear  that  the  ruUng  of  the  court  in  the 
exclusion  of  (his  evidence,  under  the  circum- 
stances, was  error.  Gowen  v.  Bush,  76  Fed. 
349,  22  C.  C.  A.  196;  Fredenthal  v.  Brown 
&  McCabe,  52  Or.  33,  95  Pac.  1116;  L.  &  N. 
B.  Co.  V.  Pearson,  Adm'r,  97  Ala.  211,  12 
South.  176." 

The  case  of  Havens  v.  Rhode  Island  Sub- 
urban Railway  Co.,  26  R.  I.  48,  58  Atl.  247, 
annotated  in  3  Ann.  Cas.  617,  was  one 
wherein  the  facts  were  closely  analogous  to 
those  in  the  Instant  case.  The  admissibility 
of  the  statements  therein  made  was  urged 
for  the  same  reasons  as  are  urged  by  counsel 
for  plaintiff  in  the  case  at  bar.'  The  facts 
therein  appear  to  be  substantially  as  follows: 
Plaintiff  sustained  Injuries  on  the  22d  day 
of  October,  1900,  by  reason  of  the  collision 
of  two  electric  cars,  which  occurred  about 
8  o'clock  at  night,  and  witness  Whltaker  was 
allowed,  over  objection,  to  state  that  Potter, 
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tbe  general  manager  of  the  defendant  cor- 
poratlon,  said  to  him  the  morning  after  the 
accident,  as  follows:  "Q.  Has  there  been  a 
conversation  between  you  and  Mr.  Potter  T 
A.  There  has.  Q.  When  was  it?  A.  After 
the  accldfflit  Q.  How  soon  after?  A.  The 
next  morning.  Q.  Was  this  conversation 
with  reference  to  what  had  happened  at  the 
accident;  was  it  with  reference  to  this  acci- 
dent? A.  Tes,  sir.  Q.  What  did  Mr.  Potter 
say  to  yoa  about  Fenner?  A.  He  told  me  not 
to  let  him  run  again.  •  *  •  Q.  Did  he 
say  why?  A.  He  said  he  wasn't  a  regularly 
broke-in  man,  and  he  wasn't  competent. 
•  •  •  The  defendant's  objection  to  Whlt- 
aker's  testimony  as  to  what  Manager  Potter 
told  him,  as  aforesaid,  was,  first,  that  it  was 
a  statement  made  so  long  after  the  happen- 
ing of  the  accident  as  not  to  form  any  part 
of  the  res  gestae;  and,  second,  that  it  was 
made  by  an  agent  of  the  defendant,  who  had 
no  power  or  authority  to  bind  the  defendant 
by  anything  that  he  might  say  in  the  prem- 
ises." The  court  held  tbe  admissions  of 
this  evidence  error,  and  the  syllabus  to  the 
case  is  as  follows:  "The  declarations  or  ad- 
missions of  an  agent,  not  made  at  the  time 
of  the  transaction  to  which  they  relate,  are 
not  competent  evidence  against  his  principal, 
unless  they  are  so  immediately  connected 
with  the  transaction  in  point  of  time  and 
circumstance  as  in  fact  to  constitute  a  part 
thereof."  This  case  is  elaborately  annotated 
with  a  collation  of  authorities  from  nearly 
every  state  in  the  Unipn,  which  state  the  cor- 
rect rule  on  the  proposition. 

While  the  uncertain  character  of  the  testi- 
mony tendered  was  such  that  it  would  not 
have  been  sufficient,  standing  alone,  to  have 
required  or  compelled  reversal  of  the  ciiuse, 
for  the  reason  that,  probably,  it  was  with- 
out influence  upon  the  verdict,  still  in  a  new 
trial,  being  inadmissible,  it  should  not  be 
accepted. 

[4]  There  is  no  merit  in  the  other  conten- 
tions in  reference  to  the  admissibility  of  evi- 
dence and  the  latitude  allowed  by  the  court 
in  the  cross-examination  of  the  expert  wit- 
nesses ottered  by  the  defendant  This  is 
largely  in  the  discretion  of  the  trial  court; 
and  It  does  not  appear  to  us  that  the  same 
was  abused. 

On  tbe  matter  of  instructions,  this  court 
has  laid  down  the  rule  of  the  degree  of  care 
required  at  the  hands  of  those  manufactur- 
ing, using,  and  selling  electricity  in  the  cases 
of  Shawnee  Light  &  Power  Co.  t.  Sears,  21 
Okl.  13,  95  Pac.  449,  La  Dow  v.  Okla.  Gas. 
&  Elec  Co.,  28  Okl.  15,  119  Pac.  250,  and 
with  these  cases  before  the  trial  court  it 
ought  not  to  experience  difBeulty  in  properly 
defining  the  Issues  on  a  new  trial;  so  we 
deem  a  discussion  of  the  instructions  given 
and  refused  as  unnecessary. 

The  cause  is  accordingly  reversed  and  re- 


manded, with  instructlona  to  grant  defendant 
a  new  trial. 

TURNER,  O.  X,  and  WIIiLL^MS,  KANB, 
and  HAYES,  JJ.,  concur. 


(33  OM.  yn» 
FELKNER  t.  WINNINGHAM  et  al. 
(Supreme  Court  of  Oklahoma.     Jan.  8.  1912- 
Behearing  Denied  March  26,  1912.) 

(Si/Uabui  iy  (he  Court.) 

1.  SCBOOLB  AND  SCHOOI,  DiSTBICTS   (H  33,  37, 

3S*)— Tebbitobt    Ltinq    in    Mobe    tbah 

Onb  County— Pbockdube. 

The  consolidation  of  school  district*  com- 
prising territory  lying  In  more  than  one  coun- 
ty is  authorized. 

(a)  In  such  case,  all  of  tbe  districts  pro- 
posed to  be  consolidated  having  voted  to  unite, 
the  county  superintendents  of  each  of  the 
counties  in  which  such  districts  lie  must  act 
together  by  meeting  and  declaring  said  dis- 
tricts disorganized,  and  then  and  there  form- 
ing a  consolidated  district  composed  of  the 
several  districts  voting  to  unite. 

(b)  Said  superintendents  are  also  required 
to  designate  a  time  and  place  for  the  meeting 
of  the  voters  of  the  said  districts  so  disor- 
ganized for  the  purpose  of  electing  officers  for 
and  completing  the  organization  of  said  con- 
solidated district 

[Ed.  Note. — For  other  cases,  see  Schools 
and  School  Districts,  Cent  Dig.  H  55,  60-67; 
Dec  Dig.  il  33,  37,  38.*] 

2.  Schools  and  School  Distbicts  (i  39*) — 
Consolidation— Appeal. 

From  the  action  of  the  county  superin- 
tendents thus  acting  jointly,  an  appeal  may  be 
had  to  the  state  superintendent  of  public  in- 
struction, bnt  not  to  the  board  of  county  com- 
missioners of  either  of  the  counties  in  which 
any  of  said  school  districts  are  located. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i!  68,  69;  Dec. 
Dig.  {  39.»1 

Error  from  District  Court,  Washita  Coun- 
ty; James  R.  Tolbert,  Judge. 

Application  by  J.  H.  Felkner  for  writ  of 
mandamus  against  W.  F.  Wlnnlngham  and 
others.  From  an  order  denying  the  writ, 
plalntifT  brings  error.    Affirmed. 

Richard  A.  Billups,  T.  A.  Edwards,  and 
Ara  R.  Ash,  for  plaintiff  In  error.  Brett  & 
Rice,  for  defendants  in  error. 

WILLIAMS,  J.  On  the  23d  day  of  May, 
1911,  an  election  was  held  in  school  district 
No.  66,  Washita  county,  Okl.,  to  determine 
whether  or  not  said  district  would  disor- 
ganize and  form  a  consolidated  district  with 
districts  61  and  62  of  Beckham  county,  Okl. 
The  clerk  of  said  district  No.  66  reported  to 
the  county  superintendent  that  said  election 
resulted  In  favor  of  consolidation.  On  the 
17th  day  of  June,  1911,  the  county  superin- 
tendent of  Washita  county,  acting  upon  the 
certificate  of  the  clerk  of  said  district,  made 
his  order  declaring  district  66  in  Washita 
county  disorganized,  and  proclaiming  a  con- 
solidated   district   formed,    comprising   said 
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district  No.  06  In  Washita  county  and  dis- 
tricts numbered  61  and  62  in  Beckbam  coun- 
ty, and  designated  a  time  and  place  to  hold 
an  election  to  select  offlcers  for  said  consol- 
idated district.  On  the  23d  day  of  June, 
1911,  within  10  days  after  the  county  super- 
intendent disorganized  said  district  66,  an 
appeal  was  taken  therefrom  setting  forth 
various  reasons  why  said  order  disorganizing 
said  district  No.  66  should  not  have  been 
made,  among  which  was  that  a  majority  of 
the  voters  voting  at  said  election  did  not 
vote  in  favor  of  consolidation.  This  appeal 
was  flled  with  the  board  of  county  commis- 
sioners of  said  Washita  county ;  the  said  dis- 
trict 66  lying  entirely  within  said  county. 
On  the  6th  day  of  July,  1911,  the  appeal 
was  dismissed  by  the  board  of  county  com- 
missioners on  the  ground  that  they  had  no 
jurisdiction  to  hear  and  determine  the  same. 
On  the  7th  day  of  July,  1911,  the  plaintiff  in 
error  flled  a  petition  In  the  district  court, 
prajring  for  a  writ  of  mandamus  to  require 
the  said  commissioners  to  hear  said  appeal. 
On  the  7th  day  of  July,  1911,  plaintiff  in  er- 
ror flled  a  petition  In  the  district  court  pray- 
ing for  a  temporary  order  of  Injunction  re- 
straining defendants  In  error  as  directors  of 
the  proposed  consolidated  district,  of  which 
district  66  formed  a  part,  from  performing 
any  acts  as  directors  of  such  proposed  con- 
solidated district  until  the  determination  of 
said  mandamus  proceeding,  and  a  temporary 
injunction  was  granted  by  the  county  judge 
in  the  absence  of  the  district  judge  from 
said  county.  On  the  17th  day  of  July,  1911, 
the  defendants  In  error  flled  an  unverified 
motion  with  the  district  court  to  have  said 
injunction  dissolved.  The  same  was  heard  in 
chambers  at  Arapaho,  and  an  order  made 
dissolving  the  same.  This  proceeding  in  er- 
ror is  to  review  said  order. 

On  March  10,  1905,  the  Legislature  of  the 
territory  of  Oklahoma  passed  an  act  en- 
titled, "An  act  to  provide  for  the  formation 
of  consolidated  school  districts  by  the  volun- 
tary disorganization  and  consolidation  of  ad- 
jacent school  districts,  the  establishment  of 
consolidated  schools  In  which  certain  branch- 
es shall  be  taught,  the  transportation  of  pu- 
pils to  and  from  school,  and  the  disposition 
of  the  property  and  indebtedness  of  the  said 
disorganized  districts."  Sess.  Laws  1905,  pp. 
358,  362.  Section  1  of  said  act  provides: 
"Meetings  of  the  voters  of  any  two  or  more 
adjacent  school  districts  may  be  called  in 
their  respective  districts  for  the  purpose  of 
voting  on  the  proposition  of  uniting  with  the 
other  said  adjacent  districts  for  the  purpose 
of  establishing  a  consolidated  school,  said 
call  to  be  made  in  the  same  manner  as  pro- 
vided by  law  for  the  calling  of  special  dis- 
trict meetings.  If  three-fourths  of  the  voters 
residing  In  each  of  said  districts  shall  vote 
to  BO  unite,  then  the  clerk  of  each  of  said 
districts  shall  thereupon  make  a  written  re- 
port of  such  action  to  the  county  superintend- 
ent of  the  county  in  which  said  districts  are 


located;  provided  that  the  vote  in  each  dis- 
trict shall  be  made  conditional  upon  its  car- 
rying in  all  of  said  districts,  and  provided 
further  that  unorganized  territories  and 
legally  organized  school  districts  containing  a 
school  population  of  one  hundred  persons  or 
more,  may  organize  under  the  provisions  of 
this  act.  The  number  of  persons  entitled  to 
vote  in  said  election  shall  for  the  purpose 
of  this  act  be  determined  by  the  last  returns 
of  the  enumeration  of  the  respective  districts 
included  In  said  school  district."  Section  2 
of  said  act  provides:  "The  county  superin- 
tendent shall,  upon  receipt  of  the  reports  as 
provided  In  section  1  of  this  act,  declare  said 
districts  disorganized  and  shall  form  a  con- 
solidated district  composed  of  the  several 
districts  voting  to  unite,  and  he  shall  desig- 
nate a  time  and  place  for  the  meeting  of  the 
voters  of  the  said  districts  so  disorganized 
for  the  purpose  of  electing  officers  and  com- 
pleting the  organization  of  said  consolidated 
district  He  shall  give  notice  of  said  meet- 
ing by  posting  written  or  printed  notices, 
stating  the  time,  place  and  purpose  of  said 
meeting  in  at  least  three  public  places  In 
each  of  the  disorganized  districts  not  less 
than  ten  days  prior  to  the  time  of  meeting; 
provided,  that  in  the  formation  of  consolidat- 
ed districts  comprising  territory  lying  In 
more  than  one  county,  the  county  superin- 
tendents of  said  counties  shall  act  together 
in  the  same  manner  as  provided  by  law  in 
the  formation  and  control  of  joint  districts, 
and  at  said  meeting  of  the  voters  of  the 
newly  organized  school  district,  shall  select 
a  building  site,  as  near  the  center  of  popu- 
lation of  such  consolidated  district  as  prac- 
ticable." At  the  first  session  of  the  Legisla- 
ture after  the  erection  of  the  state,  said  sec- 
tion 1  was  amended  to  read  as  follows: 
"Meeting  of  the  voters  of  any  two  or  more 
adjacent  school  districts  may  be  called  in 
their  respective  districts  for  the  purpose  of 
voting  on  the  prot>ositlon  of  uniting  with 
the  other  said  adjacent  districts  for  the  pur- 
pose of  establishing  a  consolidated  school, 
said  call  to  be  made  in  the  same  manner  as 
provided  by  law  for  the  calling  of  special 
district  meetings.  If  a  majority  of  the  votes 
cast  In  each  of  said  districts  shall  be  in  fa- 
vor of  such  consolidation,  then  the  clerk  of 
each  of  said  districts  shall  thereupon  make 
a  written  report  of  such  action  to  the  county 
superintendent,  of  the  county  in  which  said 
districts  are  located.  The  vote  in  each  dis- 
trict sliall  be  made  conditional  upon  its  car- 
rying in  all  of  said  districts ;  Provided,  that 
unorganized  territories  and  legally  organized 
school  districts  containing  a  school  popula- 
tion of  one  hundred  persons  or  more  may 
organize  under  the  provisions  of  this  act." 
Sess.  Laws  1907-1908,  p.  670:  section  8169, 
Comp.  Laws  of  Oklahoma  1909.  In  said  sec- 
tion 1  as  amended  it  is  provided :  "If  a  ma- 
jority of  the  votes  cast  in  each  of  said  dis- 
tricts shall  be  In  favor  of  such  consolidation, 
then  the  clerk  of  each  of  said  districts  shall 
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thereupon  make  a  written  report  of  such  ac- 
tion to  the  county  superintendent  of  the 
county  in  whlcli  said  districts  are  located." 

Does  this  contemplate  that  all  of  said  dis- 
tricts are  to  be  located  in  one  county,  and 
that  the  report  shall  be  made  to  the  county 
superintendent  of  the  county  in  which  such 
districts  are  located,  or  does  it  mean  that 
the  clerks  of  the  respective  districts  shall 
make  a  report  to  the  respective  county  super- 
intendents of  the  counties  in  which  said  dis- 
tricts are  located?  In  order  to  determine  the 
proper  construction,  It  is  necessary  to  look 
to  the  other  prorlstons  of  the  act  The 
proviso  in  section  2  (section  8170,  Comp. 
Laws  of  Oklahoma  1909)  is  as. follows:  "Pro- 
vided, that  in  the  formation  of  consolidated 
districts  comprising  territory  lying  in  more 
than  one  county,  the  county  superintendents 
of  said  counties  shall  act  together  In  the 
same  manner  as  provided  by  law  In  the  for- 
mation and  control  of  Joint  districts,  and  at 
said  meeting  of  the  voters  of  the  newly  or- 
ganized school  district,  shall  select  a  build- 
ing site,  as  near  the  center  of  population  of 
such  consolidated  district  as  practicable." 
Section  8  of  the  act  of  March  10.  1905  (chap- 
ter 33,  p.  361,  Sess.  Laws  1905),  provides: 
"In  ail  matters  relating  to  consolidated 
school  districts,  not  provided  for  In  this  act, 
the  law  relating  to  school  districts  shall  be 
in  force  where  said  laws  are  applicable." 
The  act  of  March  8,  1895  (article  6,  c.  45,  p. 
245,  Sess.  Laws  18%;  section  8080,  Comp. 
Laws  of  Oklahoma  1909),  provides:  "When  it 
shall  become  necessary  to  form  a  school  dis- 
trict lying  partly  In  two  or  more  counties, 
the  county  superintendents  of  the  counties 
in  which  the  said  tract  of  country  shall  be 
situated,  when  application  shall  be  made  In 
writing  to  any  one  of  them  by  five  house- 
holder residents  therein,  shall.  If  by  them 
deemed  necessary,  meet  and  proceed  to  lay 
oS  and  form  the  same  Into  a  school  district, 
issue  notices  for  the  first  district  meeting, 
and  shall  file  the  proper  papers  In  their 
respective  ofilces,  and  such  district  so  or- 
ganized shall  be  designated  'Joint  District 

No.  ,   Counties   of  ,'   and   the 

boundaries  of  such  district  shall  not  be  al- 
tered except  by  the  Joint  action  of  the  su- 
perintendents of  the  several  counties  repre- 
sented in  said  district;  Provided,  that  If  in 
the  alteration  of  or  refusal  to  alter  the 
boundaries  of  any  Joint  school  district,  any 
person  or  persons  shall  feel  aggrieved,  such 
person  or  persons  may  appeal  to  the  terri- 
torial superintendent  of  public  Instruction, 
and  notice  of  such  appeal  shall  be  served  on 
the  superintendents  of  the  several  counties 
represented  in  said  district  within  ten  days 
after  the  rendition  by  them  of  the  decision 
appealed  from,  which  notice  shall  be  in 
writing  and  shall  state  fully  the  objections 
to  the  actions  of  the  county  superintendents, 
and  a  copy  thereof  shall  be  filed  with  the 
territorial  superintendent  of  public  instruc- 
tion; and  it  shall  be  the  duty  of  the  county 


superintendents  In  whose  possession  are  the 
papers  connected  with  the  action  appealed 
from,  to  transmit  the  same  to  the  territorial 
superintendent  of  public  Instruction  Imme- 
diately upon  being  served  with  notice  of  ap- 
peal as  hereinbefore  provided,  and  thereupon 
the  territorial  superintendent  of  public  in- 
struction shall  fix  a  time  for  the  hearing 
of  said  appeal,  and  notify  the  several  county 
superintendents  interested,  and  they  shall 
take  action  In  accordance  therewith:  And 
provided,  further,  that  each  Joint  district, 
except  in  matters  relating  to  the  alteration 
of  the  boundaries  thereof,  shall  be  under 
the  Jurisdiction  and  control  of  the  superin- 
tendent of  that  county  represented  in  such 
district  having  the  largest  amount  of  ter- 
ritory embraced  within  the  boundaries  of 
such  Joint  district" 

Obviously,  by  the  proviso  to  section  2,  su- 
pra, consolidation  is  permitted  when  the 
districts  lie  In  different  counties.  After  the 
several  clerks  of  the  different  districts  have 
certified  the  result  of  the  election  In  each 
district  to  the  proper  county  superintendenc 
of  the  different  counties,  then  "the  county 
superintendents  of  the  counties  In  which  the 
said  tract  of  country  shall  be  situated"  are 
required  to  meet  and  declare  said  districts 
disorganized  and  form  a  consolidated  district 
composed  of  the  several  districts  voting  to 
unite. 

[1]  The  county  superintendents  of  said 
counties  are  also  required  to  designate  a  time 
and  place  for  the  meeting  of  the  voters  of 
the  said  districts  so  disorganized  for  the  pur- 
pose of  electing  oflScers  and  completing  the 
organization  of  said  consolidated  district  fol- 
lowing the  procedure  prescribed  by  section 
8170,  Comp.  Laws  of  Oklahoma  1909. 

'  [2]  From  the  action  of  the  county  superin- 
tendents, acting  Jointly,  section  8080,  Comp. 
Laws  of  Oklahoma  1909,  provides  that  an 
appeal  may  be  had  to  the  state  superintend- 
ent of  public  Instruction,  and  that  notice  of 
said  appeal  shall  be  served  on  the  county 
superintendents  of  the  several  counties  repre- 
sented in  said  district  within  10  dayb  after 
the  rendition  by  them  of  the  decision  appeal- 
ed from,  which  notice  shall  be  in  writing  and 
shall  state  fully  the  objections  to  the  actions 
of  the  county  superintendents,  etc.  It  follows 
that  an  appeal  from  the  action  declaring 
these  three  districts,  one  of  which  lies  in 
Washita  county,  and  the  other  two  in  Beck- 
ham county,  consolidated,  did  not  lie  to  the 
board  of  county  commissioners,  and  that 
said  board  had  no  Jurisdiction  to  entertain 
said  appeal. 

As  to  whether  said  consolidated  district 
has  been  legally  formed,  that  question  is  not 
before  this  court  for  determination.  But,  as 
the  petition  for  Injunction,  was  predicated 
upon  the  fact  that  the  plaintiff  in  error  was 
entitled  to  appeal  to  the  board  of  county  com- 
missioners to  have  reviewed  the  action  of 
the  voters  of  school  district  No.  68  in  voting 
to  disorganize,  it  follows  that  plaintiff  in 
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error  was  not  entitled  to  the  InjunctlTe  re- 
lief prayed  for. 

The  Judgment  of  the  lower  conrt  Is  there- 
fore affirmed.    All  the  Justices  concur. 

<31  OkL  57t) 

MISSOURI,  O.  &  G.  RY.  CO.  t.  GENTRY. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

fSt/naiut  hv  the  Court.) 

1.  Abatement  and   Revival   (}  72*)— Ac- 
tions—Sobstitution  OF  Next  Friend. 

In  an  action  brought  under  the  laws  ex- 
isting in  the  Indian  Territory  at  and  prior  to 
tlie  erection  of  the  state  for  a  ward  by  a  guard- 
ian for  damage  to  real  estate,  the  ward  was 
the  real  party  in  interest,  and,  the  guardian 
having  died  prior  to  the  final  determination 
thereof,  section  3436  (Mans.  Dig.  §  5231;  S.  & 
H.  §  5920),  Ind.  Ter.  St.  1899,  has  no  applica- 
tion. 

(a)  Section  8160  (Mans.  Dig.  !  4966;  S.  & 
H.  i!  5646:  G.  D.  g  4491),  Ind.  Ter.  St.  1899, 
applies. 

(b)  It  was  permissible  for  the  court  by  order 
to  permit  said  cause  to  be  prosecuted  to  a 
final  determination  by  the  next  friend  of  such 
miaor. 

[E!d.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  K  377-402,  412-416; 
Dec.  Dig.  {  72.*] 

2.  Railroads  (|  481*)— Similab  Fires— Evi- 
dence. 

Same  as  paragraph  1  of  the  syllabus  in  St. 
Lonis  &  S.  F.  R.  Co.  v.  Shannon,  25  OkL  754, 
108  Pac.  401,  21  Ann.  Cas.  1209. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {$  1717-1729;    Dec.  Dig.  §  481.*] 

3.  Evidence  (§  251*)- Report  by  Guardian. 

Certain  fruit  trees  were  alleged  to  have 
been  destroyed  by  fire  as  a  result  of  the  rail- 
way company's  negligence.  The  trees  were  the 
property  of  a  minor  whose  guardian  reported, 
to  the  probate  court  the  alleged  damage  and 
hia  estimate  of  the  value  of  said  trees  damaged. 
Afterwards  the  minor,  through  her  said  guard- 
ian, instituted  suit  against  the  railway  company 
for  damages  for  the  destroying  of  said  fruit 
trees.  The  guardian  having  died,  the  action 
was  continued  in  the  name  of  said  minor  by 
her  next  friend.  On  the  trial  of  said  cause  the 
railway  company  sought  to  introduce  said  in- 
ventory or  report  of  said  guardian  as  to  the  al- 
leged damage  to  said  trees  and  the  estimated 
value  fixed  in  said  report  by  said  guardian. 
Held,  under  the  status  of  this  record,  to  be  in- 
admissible. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  983-988;   Dec.  Dig.  f  251.»] 

4.  Railroads   (§§  480,  484*) -Operation- 
Fires— Actions— Burden  OF  Prooi^Queb- 

nON  FOB  JUBT. 

Under  the  law  as  it  existed  in  the  Indian 
Territory,  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  the  causal  negligence  of 
the  defendant. 

(a)  When  the  plaintiff  proved.  If  it  did,  that 
the  fire  was  caused  by  sparks  emitted  by  de- 
fendant's engine,  that  burden  shifted  to .  the 
defendant,  and  required  it  to  establish,  by  a 
fair  preponderance  of  evidence,  that  it  had  ex- 
ercised reasonable  care  to  provide  the  most 
effective  mechanicai  contrivance  in  known  prac- 
tical use  to  prevent  the  burning  of  private 
P'operto  by  the  escape  of  fire  from  Us  engine. 

(b)  No  matter  how  much  care  is  observed  in 
the  construction  and  operation  of  a  locomotive 
jn  a  railway  track,  it  is  always  a  question  of 
wet  for  the  jury  to  determine  as  to  whether 


the  railway  company's  permitting  inflammable 
material  to  accumulate  on  its  right  of  way  was 
negligence,  if  it  was  ignited  from  sparks  from 
the  locomotive  and  fire  was  commumcated  from 
the  right  of  way  to  adjacent  properly  whidh 
was  thereby  destroyed. 

(c)  For  a  railroad  company  to  allow  dry 
grass,  weeds,  and  other  combustible  matter, 
which  are  the  natural  accumuIationB  of  the 
soil,  to  remain  on  the  right  of  way,  is  not  neg- 
ligence per  se;  and  the  company  would  not  be 
guilty  of  negugence  and  liable  for  losses  re- 
8ulting_  from  fire  occasioned  by  sparks  emitted 
from  its  engine,  igniting  such  accumulations, 
unless  such  accumulations  were  such  as  would 
not  have  been  permitted  b^  a  cautious  or  or- 
dinarily prudent,  man  on  hia  own  premises,  if 
exposed  to  the  same  hazard. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |5  1709-1716, 1733, 1740-1746;  Dec. 
Dig.  §3  480,  484.*] 

(Additional  Syllabu*  hy  Editorial  Btaff.) 

6.  States    (|  9*)  —  Territorial   Courts  — 
Transfer  of  Causes  to  State  Coubt. 
The  procedure  as  it  existed  in  the  Indian 

Territory  applies  to  an  action  pending  at  the 

erection  of  the  state. 
[Ed.    Note.— For    other    cases,    see    States, 

Cent  Dig.  §  4;   Dt^  Dig.  i  9.*] 

Error  from  District  Court,  Muskogee  Coun- 
ty;  G.  A.  Brown,  Judge. 

Action  by  Rachel  Jane  Gentry,  pro  ami, 
against  the  Missouri,  Oklahoma  &  Gulf  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  ordered. 

Preston  C.  West,  William  Mellette,  and 
Edward  R.  Jones,  for  plaintiff  in  error. 
William  T.  Hutchlngs,  George  A.  Murphey, 
and  Wm.  P.  Z.  German,  for  defendant  In  er- 
ror. 

WILLIAMS,  J.  This  action  for  damages 
to  realty,  growing  out  of  the  alleged  setting 
fire  by  a  spnrk  from  a  locomotive  to  certain 
premises,  by  which  certain  fruit  trees  and 
other  fixtures  were  destroyed  or  damaged, 
was  originally  brought  by  William  B.  Gen- 
try, as  guardian  for  said  minor,  Rachel  Jane 
Gentry,  on  March  17,  1906.  At  the  erec- 
tion of  the  state,  the  ease  was  transferred 
from  the  United  States  District  Court  of  the 
Indian  Territory  at  Muskogee  to  the  state 
district  court  of  Muskogee  county. 

The  plaintiff  In  error  and  the  defendant 
In  error  will  be  hereafter  referred  to  respec- 
tively as  defendant  and  plaintiff. 

[1]  On  November  11,  1908,  the  attorney 
of  record  for  plaintiff.  In  open  court,  sug- 
gested the  death  of  the  guardian,  William 
E.  Gentry,  and  asked  that  Sallle  Gentry  be 
substituted  as  next  friend  for  said  minor. 
The  order,  as  set  out  in  the  record,  Is  as  fol- 
lows: "Be  It  further  remembered  that  on 
the  11th  day  of  November,  1906,  the  defend- 
ant In  error  herein  appeared  in  the  district 
court  of  Muskogee  county,  state  of  Okla- 
homa, where  this  cause  is  pending,  and  sug- 
gested the  death  of  William  E.  Gentry, 
guardian  of  the  plaintiff,  and  further  sug- 
gested that  Sallie  Gentry  as  next  friend  be- 
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come  the  plaintiff  In  this  cause,  which  mo- 
tion was  granted  by  the  court,  and  the  said 
Sallie  Gentry  is  permitted  to  file  her  amend- 
ed petition  and  on  Friday,  November  13, 
1908,  the  said  amended  petition  is  filed. 
•  •  •"  Neither  was  any  objection  made 
nor  exception  taken  at  that  time  to  the  ac- 
tion of  the  court  in  said  matter. 

[(]  This  t>eing  a  pending  action  at  the 
time  of  the  erection  of  the  state,  the  proce- 
dure as  it  existed  in  the  Indian  Territory 
applies.  Wheatland  Grain  &  Lumber  Co.  et 
aL  T.  Dowden,  26  Okl.  441,  110  Pac.  898;  M., 
K.  &  T.  Ry.  Co.  V.  Walker,  27  Okl.  849,  113 
Pac.  907;  Freeman  v.  Eldrldge,  26  Okl.  601, 
110  Pac.  1057;  Pacific  Mutual  Ins.  Co.  v. 
Adams,  27  Okl.  496,  112  Pac.  1026;  St  Lou- 
is &  S.  P.  R.  R.  Co.  T.  Oundleff,  171  Fed. 
319,  96  G  C.  A.  211. 

Section  3160  (Mans.  Dig.  g  4955;  S.  ft  H. 
D.  §  56^5;  G.  D.  f  4491),  Ind.  Ter.  St  1890, 
provides:  "Tbe  action  of  an  infant  must  be 
brought  by  his  guardian  or  his  next  friend; 
but  the  court  has  power  to  dismiss  it  If  it 
l8  not  for  the  benefit  of  the  infant  or  to 
substitute  the  guardian  of  the  Infant  or  an- 
other person  as  the  next  friend." 

The  real  party  in  interest  was  the  minor. 
The  guardian,  In  bringing  said  action,  brings 
It  in  the  name  of  the  ward,  by  himself  as 
guardian;  in  case  of  the  next  friend,  in  the 
name  of  the  minor  by  himself  as  next  friend. 

Section  3436  (Mans.  Dig.  {  5231;  S.  &  H. 
i  5020),  Ind.  Ter.  St  1809,  provides :  "In  all 
cases  where  suits  may  be  Instituted,  and 
either  plaintiff  or  defendant  may  die  pend- 
ing the  same,  it  shall  be  lawful  for  the  court 
before  which  such  suit  or  suits  may  be  pend- 
ing, on  the  motion  of  any  party  interested, 
to  appoint  a  special  administrator,  In  whose 
name  the  cause  shall  be  revived,  and  said 
suit  or  suits  shall  progress,  in  all  respects, 
in  his  name  with  like  effect  as  If  the  plain- 
tiff or  defendant  (as  the  case  may  be)  liad 
remained  in  full  life." 

Tbe  revival  contemplated  In  this  case  Is 
where  the  party  in  interest  died.  For  In- 
stance, had  the  ward  died,  tbe  relation  of 
guardian  and  ward  would  have  ceased  and 
the  guardian  would  be  required  to  make  a 
settlement  with  the  ward's  administrator 
and  action  would  be  required  to  be  prose- 
cuted in  the  name  of  the  administrator, 
or  in  some  cases  by  the  heirs.  Harper 
V.  Seely,  Wright  (Ohio)  390;  Wakefield  v. 
Marr.  65  Me.  34;  Harnett  v.  Morris,  10  N. 
Y.  Civ.  Proc.  R.  223;  Bentley  v.  Torbert, 
68  Iowa,  122,  25  N.  W.  939;  Steelman  v. 
Cox,  3  N.  J.  Law,  953;  Zellner  v.  Cleve- 
land, 69  Ga.  631.  The  court  In  this  case, 
the  legal  guardian  having  died,  permit- 
ted the  action  to  be  prosecuted  by  a  next 
friend,  which  It  was  authorized  to  do.  How- 
ever, no  objection  was  made  to  said  action 
of  the  court  until  December  15,  1908,  after 
defendant's  motion  for  a  continuance  had 
been  overruled.  Later,  on  the  same  day.  Its 
answer  to  the  amended  petition  was  filed. 


See,  also.  Brown  et  aL  t.  Hlllman  et  aL.  114 
Pac.  775. 

[4]  It  la  insisted  that  that  part  of  tbe  In- 
struction, "that  if  the  fire  which  injured  the 
property  described  In  the  complaint  waa 
originally  set  on  Its  right  of  way  by  sparks 
of  fire  emitted  from  defendant's  engine,  and 
afterwards  communicated  to  said  property, 
then  the  presumption  will  be  that  tbe  fire 
resulted  from  defendant's  negligence,  and,  to 
rebut  such  presumption,  the  defendant  must 
sbow  the  fire  and  the  communication  thereof 
to  said  property  did  not  result  from  tbe  neg- 
ligence of  it  the  said  railway  company,  or 
Its  oncers  or  employes,  both  as  to  tbe  man- 
ner of  equipping  and  handling  the  engine 
which  set  the  fire  and  as  to  the  condition  of 
Its  right  of  way  from  whence  the  fire  waa 
communicated  to  the  property  in  question," 
Is  erroneous  In  that  it  puts  the  burden  upon 
the '  railway  company  to  prove  that  It  'was 
not  negligent  in  the  manner  of  Its  maintain- 
ing its  right  of  way. 

This  Instruction  went  too  far.  In  that  it 
put  tbe  burden  upon  the  railway  company 
to  show  that  it  was  not  negligent  in  the 
manner  In  which  It  kept  Its  right  of  way  in 
permitting  the  growth  of  weeds,  grass,  etc. 
Kesee  v.  Chicago  &  N.  W.  R.  R.  Co.,  30 
Iowa,  78,  6  Am.  Rep.  643;  B.  &  M.  R.  R.  Co. 
T.  Westover,  4  Neb.  274;  Giilf;  Colorado  ft 
Santa  Fi  Ry.  Co.  v.  Benson,  69  Tex.   407, 

5  S.  W.  822,  6  Am.  St  Rep.  74;  Kellogg  ▼. 
Chicago  &  N.  W.  Ry.  Co.,  26  Wis.  228,  T 
Am.  Rep.  69;  Ohio  ft  Mississippi  R.  R.  Co. 
V.  Shanefelt  47  111.  497,  95  Am.  Dec.  50t; 
Indiana,  I.  ft  I.  R.  Co.  t.  Hawkins,  81  111. 
App.  39. 

The  presumption  was  that  the  fire  resulted 
from  defendant's  negligence  as  to  tbe  man- 
ner of  equipping  and  handling  the  engine 
which  set  out  the  fire,  if  it  was  set  out  by 
sparks  emitted  from  such  engine,  and  the 
burden  was  upon  the  railway  company  to 
overcome  this  presumption.    St  Louis.  I.  M. 

6  8.  R.  Co.  v.  Lawrence,  4  Ind.  T.  Cll,  76 
S.  W.  255;  Lesser  Cotton  Co.  ▼.  Railway 
Co.,  114  Fed.  133,  52  C.  O.  A.  99;  Eddy  ▼. 
Lafayette,  163  U.  S.  456,  16  Sup.  Ot  1082, 
41  L.  Ed.  225;  Id.,  49  Fed.  807,  1  C.  0.  A. 
441. 

But  no  such  presumption  arose  as  to  tbe 
condition  of  tbe  right  of  way.  Although  tbe 
railway  company  may  not  have  been  guilty 
of  negligence  as  to  the  manner  of  equipping 
and  handling  the  engine,  and  established 
that  to  a  reasonable  certainty  to  the  satis- 
faction of  the  jury,  yet,  if  in  a  negligent 
manner  It  permitted  Inflammable  matter  to 
accumulate  upon  its  right  of  way  and  failed 
to  remove  the  same  and  fire  was  set  to  such 
inflammable  matter  by  its  engine,  though 
there  was  no  negligence  In  the  equipping  and 
handling  of  said  engine,  and  such  fire  waa 
communicated  to  adjacent  property  of  an- 
other and  destroyed  and  damaged  the  same, 
there  would  be  a  liability  for  that  act  of 
uegligeuce  In  the  permitting  or  causing  t» 


Digitized  by 


Google 


OU.) 


WIIiLIAMS  V.  HIRSCHFIEIiD 


639 


accumnlate  the  inflammable  matter  upon  Ita 
right  of  way,  such  negligence  to  be  proved 
jnst  as  any  other  fact  would  be  established 
by  the  plaintiff.  Kellogg  v.  Chicago  &  N. 
W.  Ry.  Co.,  26  Wis.  228,  7  Am.  Rep.  69. 

Further,  although  there  may  have  tieen  no 
negligence  In  the  permitting  or  causing  to 
accnmolate  inflammable  matter  upon  the 
right  of  way,  yet  if  there  was  negligence  in 
tbe  equipping  and  'handling  of  the  engine, 
and  such  negligence  is  presumed,  and  the 
Are  was  set  out  on  the  right  of  way  by 
sparks  emitted  from  the  engine  and  was 
communicated  to  the  adjoining  property  of 
another,  which  was  thereby  destroyed,  still 
the  railway  company  would  be  liable.  See, 
also,  Norfolk  &  Western  R.  Co.  v.  Fritts,  103 
Va.  687.  49  S.  E.  971,  68  L.  R.  A.  864,  106 
Am.  St.  Rep.  911. 

The  other  errors  complained  of  are  not 
likely  to  arise  upon  another  trial,  and  for 
that  reason  we  will  not  consider  them. 

It  follows,  for  the  error  in  the  foregoing 
Instruction,  that  the  cause  must  be  reversed, 
and  a  new  trial  ordered.  All  the  Justices 
concur. 

<»  Okl.  S88) 

WILLIAMS  v.  HIRSCHFIELD. 
1  Supreme  Court  of  Oklahoma.     Feb.  6,  1912. 

Rehearing  Denied  April  2,  1912.) 

(Syllabut  hy  (he  Court.) 

1.  Appeal  and  Ebbob  (S  1034*)— Habmless 

Erbob. 
Where  the  sufficiency  of  a  petition  is  not 
I'ballenged  by  demurrer,  but  only  by  an  objec- 
tion to  the  introduction  of  evidence  thereunder, 
and  where  it  is  perfectly  apparent  from  the 
proceedings  that  no  substantial  right  of  the 
defendant  was  materially  affected  by  tbe  over- 
niling  of  the  objection,  and  where  the  objec- 
tion raises  a  purely  technical  question,  error. 
It  any  there  be  in  the  ruling,  is  not  reversible. 

IBd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.Dig.  {§  4063-4068;  Dec.Dig.  §  1034.*] 

i  Judgment  (g  823*)— Foreigh  Judgment- 
UN  forcxment. 

Where  the  appearance  of  a  defendant  is 
entered  by  an  attorney  in  fact  or  at  law,  duly 
antbonzed  to  enter  the  appearance,  and  where 
JQOgment  is  thus  confessed  under  a  proper 
power  of  attorney,  that  judgment  will  be  en- 
forced in  this  state,  although  it  was  rendered 
in  another  state,  and  the  defendant  was  not  a 
Tesident  either  of  the  state  in  which  it  was  ren- 
dered or  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.Dig.  8f  1491,  1501-1503  ;    bee.  Dig.  f  823.*] 

3.  Judgment  (§  823*)- Fobbign  Judgment- 
Enforcement. 

Where  a  lawful  judgment  is  rendered  in 
tnoflier  state,  and  the  plaintiflF  and  the  defend- 
ant m  that  case  are  both  nonresidents  of  this 
•Ute,  and  suit  is  brought  on  that  judgment  in 
tilis  state,  and  property  of  the  defendant  is 
taken  under  attachment,  there  is  nothing  in  the 
policy  of  this  state  which  will  prevent  its 
conrtg  from  enforcing  that  judgment. 

fEd.  Note.— For  other  cases,  see  Judgment 
<>nt.Dig.  jii  1491, 1501-1503 ;    Dec.  Dig.  f  823.*! 

4.  Stipulations    (f    18*)  —  Pbesumptions  — 
Aqbeed  Statement  of  Facts. 

When  a  case  is  tried  on  an  agreed  state- 
ment of  facts,  which  contains  a  statement  that 


it  shall  be  considered  as  all  of  the  facts  in  the 
case,  and  where  that  statement  recites  as  a 
fact  a  certain  statute  of  another  state,  thia 
court  will  not  presume  that  there  are  other 
statutes  of  that  state  identical  with  ours,  as 
this  presumption  would  be  contrary  both  to 
the  letter  and  the  spirit  of  the  agreed  state- 
ment, 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  g{  41-54;   Dec.  Dig.  f  18.*] 

Commissioners'  Opinion,  Division  No.  L 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   George  W.  Clark,  Judge. 

Action  by  John  Hlrschfleld  against  Jason 
S.  Williams.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

S.  A.  Horton.  of  Oklahoma  City,  for  plain- 
tiff in  error.  S.  J.  Hanson,  of  Oklahoma 
City,  C.  B.  Thomas,  of  Champaign,  111.,  and 
Jno.  H.  Wright,  of  Oklahoma  City,  for  de- 
fendant in  error. 

AMES,  O.  Th^  material  part  of  the  peti- 
tion In  this  case  is  as  follows:  "That plain- 
tiff did,  on  to  wit,  the  6th  day  of  March, 
1909,  obtain  a  Judgment  against  said  defend- 
ant for  the  sum  of  twelve  hundred  eighty- 
six  and  10/190  dollars  (11286.70),  together 
with  the  additional  sum  of  four  dollars  ($4) 
costs  in  said  action  in  the  circuit  court  of 
Champaign  county,  in  the  state  of  Illinois, 
U.  S.  A.,  as  is  more  fully  shown  by  a  cer- 
tain duly  attested  and  authenticated  copy  of 
the  records  of  said  court,  which  said  copy 
is  hereto  attached  marked  'Exhibit  A,'  and 
made  a  part  of  this  petition ;  that  said  cir- 
cuit court  is  and  was,  at  the  time  of  the 
rendering  of  said  Judgment,  a  court  of  gen- 
eral jurisdiction  under  the  Constitution  and 
laws  of  tbe  state  of  Illinois,  and  had  Juris- 
diction under  the  Constitution  and  laws  of 
the  state  of  Illinois,  and  had  Jurisdiction 
both  of  the  subject-matter  in  the  premises 
and  tbe  parties  thereto  at  tbe  time  of  the 
rendering  of  said  Judgment ;  that  said  Judg- 
ment is  flnal  and  still  remains  in  that  court 
in  full  force  and  effect  and  in  no  wise  re- 
versed, annulled,  satisfied,  or  set  aside." 

As  exhibits  to  this  petition  were  set  up 
the  proceedings  in  the  circuit  court  of  Cluim- 
palgn  county.  111.,  resulting  in  the  Judgment 
sued  on.  Judgment  was  rendered  in  tbe  Il- 
linois court  under  an  appearance  and  con- 
fession by  an  attorney  of  record  of  that 
court,  and  the  note  sued  on  was  in  the  fol- 
lowing form:  "$1,000.00.  Champaign,  111., 
April  7,  1906.  Ninety  days  after  date  I 
promise  to  pay  to  the  order  of  John  Hlrsch- 
fleld, at  the  Champaign  National  Bank  of 
Champaign,  111.,  one  thousand  dollars,  for 
value  received,  with  interest  at  the  rate  of 
7  per  centum  after  maturity.  Now  there- 
fore, in  consideration  of  the  premises,  we, 
and  each  of  us  do  hereby  make,  constitute 
and  appoint  W.  E.  King,  or  any  attorney  of 
any  court  of  record,  to  be  our  true  and  law- 
ful attorney  Irrevocably,  for  us  or  either  of 
us,  to  appear  in  any  court  of  record  In  term 
time  or  vacation,  in  any  of  the  states  or  ter- 
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ritories  of  the  United  States  at  any  time 
after  the  date  hereof,  to  waive  the  service 
of  process  and  confess  Judgment  In  favor  of 
the  said  payees  or  their  order  or  assignees, 
upon  said  note  for  the  above  sum,  together 
with  such  Interest  and  costs  of  suit,  and  al- 
so one  hundred  dollars  attorney  fees,  for  en- 
tering Judgment  thereon,  and  also  to  file 
cognovit  for  the  amount  thereof,  with  an 
agreemait  therein  that  no  writ  of  error  or 
apiieal  shall  be  prosecuted  upon  the  Judg- 
ment entered  by  virtue  hereof,  and  to  re- 
lease all  errors  that  may  intervene  in  en- 
tering upon  said  judgment,  or  issuing  any 
execution  thereon;  hereby  ratifying  and 
confirming  all  that  our  said  attorney  may 
do  by  virtue  hereof.    Jason  S.  Williams." 

The  Issues  were  made  up  without  a  de- 
murrer, and  the  cause  was  tried '  on  the 
pleadings  and  an  agreed  statement  of  facts. 
The  facts  as  agreed  to  by  the  parties  are 
as  follows:  That  the  defendant  executed 
the  note  sued  on  in  Illinois;  that  the  suit 
was  there  brought  after  the  note  became 
due  and  payable;  that  the  defendant  was  a 
nonresident  of  the  state,  and  there  was  no 
service  on  him  other  than  the  entry  of  his 
appearance  by  the  attorney  of  record ;  that 
the  plaintiff  in  this  case,  at  the  time  this 
suit  was  brought,  was  e  resident  of  Illinois, 
and  the  defendant  a  resident  of  Indiana; 
that  service  was  here  had  by  publication  and 
an  attachment  was  Issued  out  of  this  court 
and  levied  upon  real  property  of  the  defend- 
ant located  in  Oklahoma  county;  that  the 
Illinois  Judgment  has  never  been  paid,  and 
if  then  valid  is  still  unsatisfied;  that  the 
court  in  which  It  was  rendered  is  a  court 
of  general  Jurisdiction  and  had  Jurisdiction 
of  the  subject-matter  of  the  action;  that 
at  the  time  there  was  a  valid  statute  of  Il- 
linois, as  follows,  "Any  person  for  a  debt 
bona  fide  due  may  confess  Judgment  by  him- 
self or  attorney  duly  authorized,  whether  in 
term  time  or  vacation,  without  process.  Judg- 
ments entered  in  vacation  shall  have  like' 
force  and  effect,  and  from  the  date  thereof 
become  liens  in  like  manner  and  extent  as 
Judgments  entered  In  term,"  and  the  statute 
has  remained  in  force  since  the  rendition  of 
said  Judgment;  that  the  note  sued  on  rep- 
resented a  bona  fide  debt,  which  was  then 
due ;  that  the  power  of  attorney  forming  a 
part  of  the  note  was  a  sufficient  warrant, 
under  the  laws  of  Illinois,  to  authorize  any 
attorney  of  any  court  of  record  of  that  state 
to  appear  in  that  court  and  confess  Judg- 
ment; that  the  attorney  who  did  appear 
was  an  attorney  of  record  of  that  court; 
that  the  Judgment  was  confessed  in  open 
court;  and  that  under  the  laws  of  Illinois 
the  authority  of  an  attorney  confessing  a 
Judgment  is  presumed  and  is  not  required  to 
be  proven.  Upon  the  trial  in  the  lower 
court,  the  defendant  made  the  following  ol>- 
jection:  "That  the  petition  is  insufficient 
iu  substance  and  form,  and  does  not  stete  a 


cause  of  action  In  favor  of  plaintiff  and 
against  defendant;  and  second,  for  the  rea- 
son that  portion  of  the  answer  that  purport:^ 
to  set  out  or  agree  upon  the  laws  of  Illinois 
is  not  within  the  issues  of  this  case,  And 
cannot  be  considered  by  the  court"  This 
objection  was  overruled  and  exception  tak- 
en. The  agreed  statement  of  facts  was 
thereupon  admitted,  and  Judgment  rendered 
for  the  plaintiff. 

This  first  error  alleged  by  the  plaintiff  in 
error,  hereinafter  called  the  defendant.  Is 
that  the  petition  did  not  state  foots  suffi- 
cient to  constitute  a  cause  of  acttop,  for 
the  reason  that  the  statute  law  of  Illinois 
authorizing  the  rendition  of  tills  Judgment 
by  confession  was  not  pleaded,  and  tJ&at 
therefore  the  laws  of  Illtnois  would  be  pre- 
sumed to  be  the  same  as  ours,  and  that  un- 
der our  statutes  (Wilson's  Statutes,  {{  4592 
and  4594)  a  Judgment  by  confession  cannot 
be  entered  by  an  attorney  unless  his  poorer 
of  attorney  is  acknowledged  or  proved  as  a 
conveyance  of  land,  and  that  before  the 
rendition  of  such  Judgment  an  affidavit  of 
the  defendant  must  be  filed  stating  condaely 
the  facts  on  which  the  indebtedness  arose, 
and  that  the  amount  of  such  Indebtedness 
is  Justly  due  and  owing  to  the  plalhtlff.  A 
great  many  cases  are  collected  in  the  de- 
fendant's brief  holding  that  the  laws  of  oth- 
er states  are  facts,  and  that  in  order  to  re- 
cover thereon  they  must  be  pleaded  and 
proven,  and  one  of  the  cases  relied  on  i.s 
Ham  V.  C:k)le,  20  Okl.  553,  95  Pac  415,  which 
was  a  suit  on  a  foreign  Judgment.  In  that 
case  the  defoidant  demurred  to  the  petition 
and  the  demurrer  was  overruled;  one  of 
the  grounds  of  the  demurrer  being  that  the 
foreign  court  did  not  have  Jurisdiction,  and. 
consequently,  the  Judgment  being  void,  the 
Oklahoma  court  was  without  authority  to 
render  judgment  thereon.  In  the  answer 
the  same  defense  was  set  up.  The  statutes 
and  laws  of  the  foreign  state  were  neither 
pleaded  nor  proven  in  the  court  below,  and 
the  court  there  applied  the  rule  that  tbey 
would  be  presumed  to  be  the  same  as  ours, 
and  as  the  provisions  of  Wilson's  Statutes, 
Sf  4592  and  4694,  did  not  appear  to  have 
been  complied  with,  that  there  was  no  au- 
thority in  the  foreign  court  to  render  tbe 
Judgment,  and  therefore  an  action  could 
not  be  maintained  on  it  here. 

[1]  In  this  case,  however,  there  being  no 
demurrer  to  the  petition,  we  apply  the  rule 
of  Hogan  V.  Bailey,  27  OkL  15,  110  Pac.  890, 
where  it  is  said  in  the  syllabus :  "Where  the 
sufficiency  of  a  petition  Is  challenged  solely 
by  an  objection  to  the  Introduction  of  evi- 
dence thereunder,  such  objection,  not  being 
favored  by  the  courts,  should  generally  be 
overruled,  unless  there  is  a  total  failure  to 
allege  some  matters  essential  to  the  relief 
sought,  and  should  -seldom,  if  ever,  be  sus- 
tained when  the  allegations  are  simply  In- 
complete, Indefinite,  or  conclusions  of  law." 

We  are  the  more  ready  to  apply  this  rule 
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In  this  case.  In  view  of  the  following  state- 
ment in  tlie  brief  of  tbe  defendant:  "Prior 
to  muldng  up  the  issues  in  this  case,  It  was 
agreed  that  the  same  should  be  submitted 
upon  an  agreed  statement  of  facts,  and  with 
this  in  view  the  pleadings  were  filed,  and 
the  issues  made.  It  being  agreed,  however, 
tbat  either  party  could  make  any  legal  ob- 
jection to  any  part  of  the  agreed  statement 
of  facts,  and  tbat  the  court  should  consider 
said  objections,  and,  with  this  understand- 
ing, some  of  the  pleadings  were  filed  after 
the  agreed  statement  of  facts,  however  with 
permission,  and  in  conformity  with  the 
agreement  entered  Into." 

It  would  also  be  useless  to  reverse  the 
case  on  this  ground,  because  the  objection 
raised  to  the  petition  Is  merely  technical,  as 
appears  from  the  agreed  statement  of  facts 
itself  showing  that  there  was  authority  In 
the  court  of  Illinois  to  render  the  judgment 
sued  on,  and  our  statute  expressly  pro- 
Tides:  "The  court.  In  every  stage  of  action, 
most  disregard  any  error  or  defect  In  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse 
party ;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect" 
Snyder's  Statutes,  |  6680. 

It  is  manifest  that  no  substantial  right  of 
the  defendant  was  affected  by  this  defect  In 
the  pleadings,  as  the  agreed  statement  of 
facts  Itself  shows  that  the  laws  of  Illinois 
were  known  to  the  parties,  and  that  It  was 
contemplated  by  them  prior  to  the  trial  that 
this  would  be  one  of  the  IsaueA  Involved. 

It  Is  next  urged  by  the  defendant  that, 
conceding  the  validity  of  the  judgment  In 
Illinois,  It  cannot  be  sued  on  In  this  state 
for  the  reason  that  there  was  no  personal 
service  upon,  or  appearance  by,  him  In  Il- 
linois, and,  of  course,  the  rule  Is  well  set- 
tled that  In  the  absence  of  personal  service 
a  personal  judgment  in  one  state  Is  not  ef- 
fective In  another  state  under  the  full  faith 
and  credit  clause  of  the  Constitution.  But 
in  this  case  the  Inquiry  Is  whether  or  not 
tbere  was  an  appearance  by  the  defendant. 
By  the  power  of  attorney  contained  In  the 
note  on  which  the  judgment  was  rendered, 
the  defendant  authorized  bis  attorney  to 
waive  the  service  of  process  and  confess 
judgment  , 

In  Cuykendall  v.  Doe,  129  Iowa,  453,  105 
N.  W.  688,  8  L.  R.  A.  (N.  S.)  449,  454,  U3 
Am.  St  Rep.  472,  It  is  said:  "The  jurisdic- 
tion of  the  Delaware  court  to  enter  the  judg- 
ment Is  challenged,  because  at  the  time  of 
its  entry  appellant  had  ceased  to  be  a  resi- 
dent of  that  state,  and  because  no  notice  or 
rammons  of  any  lUnd  was  served  upon  him, 
and  tbere  was  no  appearance  to  the  proceed- 
ing by  blm  or  by  any  one  In  his  behalf,  ex- 
«pt  the  appearance  by  Cansey  under  the" 
warrant  contained  in  the  note.  If  the  war- 
rant of  attorney  was  of  any  force  or  effect 
when  made,  it  can  hardly  be- seriously  ar- 


gued that  appellant  could  render  it  void  and 
valueless  by  the  simple  expedient  of  leaving 
the  state.  The  statement  of  the  proposition 
Is  Its  own  refutation.  The  very  purpose 
which  the  law  for  confession  of  judgment  un- 
der warrant  of  attorney  was  designed  to  ef- 
fect was  to  enable  the  creditor  to  obtain 
Judgment  without  delay,  trouble,  and  expense 
attendant  upon  bringing  the  debtor  Into 
court  by  formal  action  and  service  of  pro- 
cess. As  we  have  seen,  the  statute  under 
which  appellant's  contract  was  made  explicit- 
ly provides  that,  when  an  attorney  appears 
under  the  authority  of  the  warrant  for  the 
purpose  of  confessing  judgment,  the  party 
giving  the  authority  for  such  appearance 
shall  be  held  to  be  In  court,  and  personal 
judgment  may  be  entered  against  him  with- 
out any  declaration  filed,  and  the  judgment 
shall  have  the  same  effect  as  If  entered  in 
open  court  None  can  deny,  we  think,  that 
a  debtor  may  employ  an  attorney  and  au- 
thorize him.  In  case  action  is  brought  by  a 
creditor,  to  appear  In  his  behalf  and  consent 
to  the  entry  of  Judgment  against  him.  It  is 
equally  certain  that,  if  such  authority  is  not 
revoked,  and  the  creditor  brings  suit  within 
the  statute  of  limitations,  a  judgment  entered 
upon  the  appearance  and  by  the  consent  of 
the  attorney  so  authorized  will  be  a  binding 
personal  judgment  against  the  debtor,  though 
he  reside  in  another  state  and  has  been 
served  with  no  notice  or  process  of  any  Idnd 
to  bring  him  within  the  Jurlsdictiou  of  the 
court  where  the  action  is  pending.  It  is  go- 
ing but  a  step  farther  to  say  tbat  a  debtor 
may  put  in  the  hands  of  the  creditor  himself 
written  authority  to  any  practicing  attorney 
in  whose  hands  the  writing  may  be  placed, 
to  appear  in  his  behalf  and  confess  judg- 
ment upon  a  debt  upon  which  he  concedes 
his  liability;  and,  where  such  practice  is 
authorized  by  the  laws  of  a  state,  we  cau 
conceive  of  no  reason  for  saying  that  the 
person  thus  represented  by  one  holding  his 
written  authority  so  to  appear  in  bis  behalf 
is  not  in  court,  or  that  a  personal  judgment 
thus  procured  is  not  valid  and  enforceable 
and  entitled  to  recognition  in  every  jurisdic- 
tion of  the  Union.  Such,  as  we  have  already 
Indicated,  is  the  uniform  holding  of  the 
courts.  Van  Norman  v.  Gordon,  172  Mass. 
576,  53  N.  E.  267,  44  L.  R.  A.  840,  70  Am. 
St  Rep.  304;  Teel  v.  Yost.  128  N.  T.  387, 
28  N.  B.  358,  13  L.  R.  A.  796 ;  First  Nation- 
al Bank  v.  Garland,  109  Mich.  616,  67  N.  W. 
559,  83  L.  R.  A.  83,  63  Am.  St  Rep.  597; 
Pirle  V.  Stern,  97  Wis.  150,  72  N.  W.  370,  65 
Am.  St  Rep.  103:  Patterson  v,  Indiana.  2  G. 
Greene  [Iowa]  492;  Crlm  v.  Crim,  162  Mo. 
558,  63  S.  W.  498,  54  L.  R.  A.  502,  85  Am. 
St  Rep.  621." 

In  connection  with  the  report  of  this  case 
in  3  L.  R.  A.  (N.  S.)  449,  is  a  note  collecting 
other  cases  to  the  same  effect  In  Kitchen  v. 
Bellefontaine  National  Bank,  63  Kan.  242, 
36  Pac.  344,  42  Am.  St  Rep.  282,  it  is  said 
in  the  syllabus:   "A  judgment  on  a  promls- 
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sory  note,  entered  In  one  state  by  confession 
under  a  warrant  of  attorney,  Is  valid  in  a 
sister  state,  although  the  defendant  may,  at 
the  time  of  the  rendition  of  the  Judgment, 
have  been  absent  from  the  state  where  the 
contract  was  executed,  and  a  resident  of  an- 
other state." 

Grover  &  Baker  S.  M.  Co.  v.  RadcliCre, 
137  U.  S.  287,  11  Sup.  Ct.  92.  34  L.  Ed.  670, 
does  not  conflict  with  this  view,  as  In  that 
case  the  basis  of  the  decision,  as  stated  by 
Mr.  Chief  Justice  Fuller,  was:  »The  Mary- 
land circuit  court  arrived  at  Its  conclusion 
upon  the  ground  that  the  statute  of  Penn- 
sylvania relied  on  did  not  authorize  the 
prothonotary  of  the  court  of  common  pleas 
of  that  state  to  enter  the  judgment;  and  the 
court  of  appeals  of  Maryland  reached  the 
same  result  upon  the  ground  that  the  judg- 
ment was  void  as  against  John  Benge,  be- 
cause the  court  rendering  It  had  acquired  no 
jurisdiction  over  his  person.  It  Is  settled 
that  notw^lthstandlng  the  provision  of  the 
Constitution  of  the  United  States,  which  de- 
clares that  'full  faith  and  credit  shall  be 
given  In  each  state  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other 
state'  (article  4,  f  1),  and  the  act  of  Congress 
passed  In  pursuance  thereof  (1  St.  122;  Rev. 
'St.  i  905),  and,  notwithstanding  the  aver- 
ments In  the  record  of  the  judgment  Itself, 
the  jurisdiction  of  the  court  by  which  a 
judgment  is  rendered  in  any  state  may  be 
questioned  In  a  collateral  proceeding;  that  the 
jurisdiction  of  a  foreign  court  over  the  per- 
son or  the  subject-matter,  embraced  in  the 
judgment  or  decree  of  such  court,  is  always 
open  to  Inquiry;  that,  In  this  respect,  a 
court  of  another  state  is  to  be  regarded  as  a 
foreign  court;  and  that  a  personal  judgment 
Is  without  validity  If  rendered  by  a  state 
court  in  an  action  upon  a  money  -  demand 
against  a  nonresident  of  the  state,  upon 
whom  no  personal  service  of  process  within 
the  state  was  made,  and  who  did  not  ap- 
pear." 

[2]  Of  course,  if  the  Illinois  court  did  not 
have  jurisdiction,  the  judgment  could  not 
be  enforced  here,  but,  by  the  agreed  state- 
ment of  facts  In  this  case,  the  Illinois  court 
■"had  jurisdiction  of  the  subject-matter  of 
this  action,"  and  "the  power  of  attorney  or 
warrant  attached  to  said  note,  authorizing 
any  attorney  to  appear  and  confess  a  judg- 
ment upon  said  note,  was  a  sufficient  war- 
rant, under  the  laws  of  the  state  of  Illinois, 
to  authorize  any  attorney  of  record  of  the 
state  of  Illinois  to  appear  In  said  circuit 
court  and  confess  a  judgment  on  said  note." 
This  being  true,  it  follows  that  the-  defendant 
had  appeared  In  the  circuit  court  of  Illinois 
by  his  attorney,  and  therefore  the  court  had 
jurisdiction  of  his  person. 

[3]  It  Is  urged  by  the  defendant  that  as  the 
plalntlft  was  a  resident  of  Illinois  and  the  de- 
fendant of  Indiana,  and  as  It  does  not  ap- 
pear that  any  effort  has  been  made  to  col- 


lect the  Judgment  In  Indiana,  that  the  courts 
of  Oklahoma  should  not  concern  themselves 
with  controversies  between  these  parties. 
But  In  this  case  the  defendant  entered  bis 
appearance  and  pleaded  to  the  action.  He 
had  property  In  the  state  which  was  sub- 
ject to  attachment  for  the  payment  of  his 
debts,  and  we  do  not  thinic  there  Is  any 
merit  In  the  argument  that  the  courts  of  this 
state  should  not  entertain  Jurisdiction. 

It  Is  urged,  also,  by  the  defendant  that  in 
the  agreed  statement  of  facts  only  one  sefr 
tlon  of  the  Illinois  statutes  is  quoted,  and 
that  It  Is  not  stated  anywhere  therein  that 
there  are  no  other  statutes  in  the  state  of 
Illinois  corresponding  with  the  other  statutes 
of  Oklahoma,  and  that  therefore  we  should 
presume  that  there  Is  a  statute  in  that  state 
similar  to  section  4594  of  Wilson's  Statutes 
which  provides  that,  before  such  a  judgment 
by  confession  shall  be  entered,  the  defendant 
must  file  an  affidavit  admitting  the  indebted- 
ness. This  argument,  however,  Is  In  direct 
conflict  with  the  recitals  In  the  agreed  state- 
ment of  facts,  wherein  It  is  said:  "It  Is 
hereby  mutually  agreed  by  and  between  the 
plaintiff,  John  Hirscbfield,  and  the  defendant, 
Jason  S.  Williams,  that  for  the  purpose  of 
trying  this  case  the  following  shall  be  con- 
sidered as  the  facts  and  all  of  the  facts  sub- 
ject to  any  legal  objections  which  shall  be 
considered  by  the  court  and  upon  which  it 
shall  render  judgment."  Having  stipulated 
that  the  facts  stated  are  all  of  the  facts, 
counsel  cannot  now  be  heard  to  claim  that 
there  are  other  facts  which  the  court  will 
presume  to  exist. 

Finding  no  error  In  the  record,  we  think 
the  judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole; 


(31  Okl.  534) 

COUCH  et  aL  v.  McKOON. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Syllahut  ly  the  Court.) 

CouBTS  (i  163*)— County  Coubts— Jurisdic- 
tion—Title  TO  IiAND. 

In  an  action  in  a  county  court  against  cer- 
tain persons  for  falsely  representmg  them- 
selves to  have  the  right  of  possession  and  use 
of  a  tract  of  land  for  the  succeeding  year,  by 
which  representations  they  induced  plaintiff  to 
lease  the  land  from  them  for  said  year  and  to 
pay  a  valuable  consideration  therefor,  plaintiff 
alleged  in  bis  petition  that  the  title  to  said 
land  was  at  the  time  owned  by  another  person 
than  defendants  and  other  than  the  person  un- 
der whom  defendants  claimed,  and  that  no 
valid  lease  had  ever  been  made  by  the  owner 
to  defendants.  Hel4,  that  the  petition  upon  its 
face  shows   that   title   to  land   is   drawn  into 

?ue8tion,  and  that  by  reason  of  section  12,  art 
,  of  the  Constitution,   the   county  court  iias 
no  jurisdiction  of  the  cause. 

[Ed.    Note. — For    other    cases,    see    Courts, 
Cent.  Dig.  fl$  410-411;   Dec.  Dig.  g  163.«1 
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Error  from  Craig  County  Court;  Theo.  D. 
B.  Frear,  Judge. 

Action  by  Jolrn  McKoon  against  John 
Cbuch  and  EA  Couch.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Bcversed 
and  remanded. 

W.  H.  Komegay,  for  plaintiffs  in  error. 
Preston  S.  Davis,  for  defendant  In  error. 

HATES,  J.  Defendant  in  error,  hereinaft- 
er called  plaintiff,  originally  brought  this  ac- 
tion against  plaintiffs  In  error,  hereinafter 
called  defendants,  to  recover  in  the  county 
court  of  Craig  county  damages  for  deceit  in 
the  leasing  of  certain  lands  to  plaintiff  by  de- 
fendants. 

Plaintiff  In  his  petition  In  the  court  below 
alleged  that  on  the  6tb  day  of  August,  1906, 
he  rented  a  certain  farm  and  improvements 
from  the  defendant  John  Couch  for  the  year 
1907;  that  defendant  Ed  Couch  claimed  to 
have  a  lease  and  valid  contract  with  one  Sol 
Ketchum  for  the  use  of  said  farm  and  im- 
provements for  the  years  1905,  1906,  and 
1907;  and  that,  prior  to  making  the  rental 
contract  with  the  defendant  John  Couch, 
both  defendants  represented  to  plaintiff  that 
they  had  a  valid  contract  for  said  premises 
for  said  years,  and  that  they  would  give  to 
plaintiff  the  quiet  and  peaceable  possession 
of  same  for  the  year  1907; .  that  the  defend- 
ant "Ed  Couch  told  plaintiff  that  he  had  seen 
Sol  Ketchum  concerning  the  occupation  of 
the  premises  for  the  year  1907;  and  that  said 
Ketchum  liad  agreed  that  defendant  Ed 
Couch  could  use  and  occupy  the  premises  un- 
der his  contract  for  that  year.  Plaintiff  al- 
leges that  relying  upon  these  representations 
and  each  of  them,  and  believing  them  to  be 
true,  and  that  defendants  had  a  right  to  use 
and  occupy  the'  premises -during  the  year 
1907,  and  the  right  to  rent  same  to  him,  he 
executed  a  rental  contract  with  them  and 
paid  as  a  consideration  therefor  the  sum  of 
$100  in  cash  and  agreed  to  build  a  smoke- 
house upon  the  leased  premises  at  a  cost  of 
$15.  He  alleges  that  he  had  built  the  smoke- 
bouse  and  bad  begun  to  move  his  property 
thereon,  preparatory  to  taking  full  possession 
thereof,  when  he  received  a  notice  from  Sol 
Ketchum  to  quit  and  deliver  over  to  him  pos- 
session of  the  premises ;  and  that  he  there- 
upon made  Investigation  and  ascertained  that 
the  land  in  .question  belonged  to  a  minor 
child  of  said  Ketchum;  and  that  no  lease 
had  ever  been  executed  by  the  guardian  of 
said  child  to  defendants  or  either  of  them; 
and  that  Ketchum  was  without  any  right  or 
authority  to  lease  said  land  to  the  defend- 
ants; and  that,  by  reason  of  such  facts, 
plaintiff  was  compelled  to  and  did  rent  from 
the  guardian  of  said  child  the  land  for  the 
year  1907,  and  paid  the  rent  thereon  to  the 
guardian.  He  alleges  that  in  addition  to  the 
sum  of  $115  paid  by  him  as  a  consideration 
for  the  rental  contract,  on  account  of  the 
false  and  fraudulent  representations  so  made 
to  him  by  defendants  and  lelled  upon  by 


him,  be  has  been  put  to  other  expense  and 
loss  of  time  to  his  damage  in  the  sum  of 
$100,  and  prayed  Judgment  for  the  sum  of 
$215. 

After  answer  and  trial  to  a  Jury,  verdict 
was  returned  and  Judgment  rendered  against 
defendants  for  the  sum  of  $115.  To  reverse 
that  Judgment,  this  appeal  is  prosecuted. 

Defendants  demurred  separately  and  Joint- 
ly to  plaintifTs  petition.  One  of  the  grounds 
of  their  demurrers  was  that  the  court  was 
without  Jurisdiction  of  the  subject-matter  of 
the  action,  and,  since  our  decision  upon  this 
question  renders  a  decision  upon  the  other 
questions  presented  by  this  appeal  unneces- 
sary, we  shall  consider  only  the  question  of 
the  trial  court's  Jurisdiction. 

By  section  12,  art.  7^  of  the  Constitution, 
it  Is  provided:  "The  county  court  shall  not 
have  Jurisdiction  In  any  action  for  malicious 
prosecution,  or  in  any  action  for  divorce  or 
alimony,  or  in  any  action  against  officers  for 
misconduct  in  office,  or  In  actions  for  slander 
or  libel,  or  in  actions  for  the  specific  perform- 
ance of  contracts  for  the  sale  of  real  estate, 
or  in  any  matter  wherein  the  title  or  bound- 
aries of  land  may  be  in  dispute  or  called  Id 
question;  nor  to  order  or  decree  the  parti- 
tion or  sale  of  real  estate  not  arising  under 
its  probate  Jurisdiction." 

As  was  said  by  this  court  in  Marshall  v. 
Burden,  25  Okl.  554,  106  Pac.  846,  the  fore- 
going provision  of  the  Constitution  is  com- 
prehensive in  that  It  provides  that  the  coun- 
ty court  shall  not  have  Jurisdiction  of  cases 
wherein  the  title  to  land  not  only  may  be  in 
dispute,  but  also  may  be  "called  in  question." 

We  think  it  is  plain  upon  the  face  of 
plaintifTs  petition  that  to  try  the  cause  be 
attempts  to  allege  will  bring  into  question  ti- 
tle to  the  land  leased.  In  order  for  him  to 
establish  the  false  and  fraudulent  represen- 
tations alleged  by  him  to  have  been  made  by 
the  defendants,  it  will  be  necessary  for  him 
to  prove  that  title  to  the  land  in  controversy 
was  not  in  Sol  Ketchum  at  the  time  he  leas- 
ed the  same  to  defendants,  which,  indeed, 
plaintiff  alleges  to  be  the  case;  and  that  the 
title  was  In  another  person,  to  wit  a  minor 
child  of  said  Ketchum.  Plaintiff  sought  to 
have  the-  county  court  determine  that  his 
lessors,  the  defendants,  and  thpse  under 
whom  they  held,  had  no  right  or  title  what- 
ever in  the  land,  and  their  representations 
to  him  that  they  had  the  right  of  i)ossesslon 
for  the  year  1007  were  therefore  false  and 
fraudulently  made.  In  order  to  determine 
this  question,  title  to  the  land  must  neces- 
sarily be  drawn  in  question  (Brooks  t.  Del- 
rymple,  1  Mich.  145),  and  the  county  court 
was  therefore  without  Jurisdiction. 

In  liOeb  V.  Loeb,  24  Okl.  384,  103  Pac.  570, 
it  was  held  that  in  an  action  brought  by  a 
grantee  solely  for  the  purpose  of  recovering 
money  paid  for  taxes  acainst  which  his  gran- 
tor had  covenanted  in  his  deed  did  not  involve 
the  title  to  the  land  or  draw  the  same  into 
question,  and  that  a  county  court  therefore 
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bad  Jurisdiction  of  snch  an  action.  In  reach- 
ing this  conclusion,  the  court  followed  princi- 
pally cases  from  the  Supreme  Court  of  Ne- 
braska, but  that  court  has  held,  under  a  stat- 
ute denying  Jurisdiction  to  a  Justice  of  the 
peace  of  actions. In  which  the  title  to  real  es- 
tate is  sought  to  be  recovered  or  may  be 
drawn  In  question,  that  a  Justice  of  the  peace 
has  no  Jurisdiction  of  an  action  to  recover 
damages  for  breach  of  a  covenant  for  quiet 
enjoyment  In  a  deed  conveying  real  estate, 
where  such  breach  consists  of  an  eviction  by 
one  having  a  paramount  title.  Holmes  v. 
Seaman  et  al.,  72  Neb.  300,  100  N.  W.  417, 
101  N.  W.  1030,  approved  In  Powers  v.  Bo- 
huslav,  84  Neb.  179,  120  N.  W.  942.  In  those 
cases,  as  In  the  case  at  bar,  plaintiff's  right 
to  recover  Involved  the  question  whether  the 
paramount  title  to  the  land  was  in  another 
person  than  defendant's  grantees. 

It  is  not  necessary  to  oust  the  court  of  Ju- 
risdiction that  the  court  will  be  required 
under  the  issues  to  render  Judgment  decree- 
ing the  title  to  be  In  one  or  other  of  the  par- 
ties. 

In  Marshall  t.  Burden,  supra,  plaintiff 
brought  his  action  in  a  Justice  court  to  re- 
cover for  the  use  and  occupation  of  certain 
land.  Defendant  in  his  answer  admitted 
owing  somebody  for  the  use  of  the  land,  but 
alleged  that  a  third  person  claimed  title  to 
the  land  and  the  right  to  payment  for  Its  use 
and  occupation.  Said  third  person  filed  his 
Interplea  in  the  action,  defendant  paid  the 
money  into  court,  and  the  trial  was  between 
plaintiff  and  the  Interpleader  upon  an  agreed 
statement  of  facts  to  determine  who  held  the 
paramount  title  to  the  land  defendant  occu- 
pied. The  right  of  the  Interpleader  by  his 
Interplea  to  raise  a  question  of  title,  thereby 
ousting  the  court  of  jurisdiction,  was  not 
questioned  in  that  proceeding,  for  the  trial 
was  upon  the  issues  presented  by  the  agreed 
statement  of  facts.  It  was  held  by  this  court 
that,  since  the  agreed  statement  of  facts  call- 
ed into  question  title  to  the  land,  a  Justice 
court  was  without  Jurisdiction.  So,  in  the 
case  at  bar,  it  is  evident  upon  the  face  of 
the  petition  that  the  trial  court,  in  order  to 
determine  whether  there  had  been  any  false 
representations  by  defendants  as  to  their 
right  and'  title  to  the  land  in  controversy, 
must  determine  whether  the  same  at  that 
time  belonged  to  a  minor,  by  whose  guardian 
no  lease  had  ever  "been  executed  or  convey- 
ance made  to  any  one;  that  Sol  Ketcbum 
had  no  right  or  title,  and  therefore  conveyed 
none  to  defendant  by  his  lease.  The  demur- 
rer to  the  petition  should  have  been  sustain- 
ed. Hammer  t.  Garret,  15  Idaho,  657,  99 
Pac.  124. 

The  Judgment  of  the  trial  court  is  accord- 
ingly reversed  and  the  cause  remanded,  with 
direction  to  dismiss. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE. 
and  DUNN,  JJ.,  concur. 


(31  Okl.  S8» 

SEVT  V.  STEWART  et  aL 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Bt/llabut  Iff  the  Oourt.) 

1.  Landlord  and  Tenant  (J  53*)— Transthi 
OF  Leased  Pbopebtt. 

Tenants  of  a  grantor,  by  implication,  aa  a 

general  rule  become  the  tenants  of  bis  grantee. 

[Ed.   Note. — ^For  other  cases,   see  Landlord 

and  Tenant,  Cent.  Dig.  §§  129-131,  134,  135; 

Dec.  Dig.  S  53.*] 

2.  COUBTS    (§    163*)— COUNTT    Cotntp— JUBIS- 

DICTION— Title  to  Realty. 

H.  leased  a  certain  theatre  tmildin|  in  T. 
to  be  occupied  by  T.,  beginning  with  Ma;  1, 
1908.  S.,  prior  to  August  1,  1908,  entered  as 
a  subtenant  under  T.  T.  vacated  prior  to  Au- 
gust 1,  1908.  S.  continued  to  occupy  two 
rooms  in  said  building  during  the  months  of 
August,  September,  and  October,  1908.  On 
August  3,  1008,  H.  sold  and  conveyed  said 
theatre,  building  to  E.  J.  S.,  who  brought  suit 
against'  S.  to  recover  the  rents  on  said  two 
rooms  for  said  months  of  August,  September, 
and  October.  S.  answered,  denying  plaintilTs 
ownership.  A  trial  was  had  and  evidence  in- 
troduced, none  of  which  tended  to  prove  a  want 
of  title  or  ownership  in  said  plaintiff.  Held, 
that  the  county  court  was  not  ousted  of  ja- 
risdiction. 

[Ed.  Note. — For  other  cases,  see  Conrta, 
Cent  Dig.  $$  410-411;   Dec.  Dig.  {  ie3.»] 

Error  from  Tulsa  County  Court;  N.  J. 
Gubser,  Judge. 

Action  by  Ella  J.  Sevy  against  George  A. 
Stewart  and  another.  From  an  order  set- 
ting aside  Judgment  against  defendants  and 
dismissing  the  cause,  plaintiff  brings  error. 
Reversed  and  remanded,  with  directions  to 
reinstate  the  Judgment 

Chas.  N.  Simon,  for  plaintiff  in  error. 
Philip  Kates,  for  defendants  in  error. 

WILLIAMS,  J.  The  plaintiff  In  error,  as 
plaintiff,  sued  the  defendants  in  error, 
George  A.  Stewart  and,  Charles  E.  Stewart, 
as  defendants,  In  a  Justice  of  the  peace  conrt 
in  Tulsa  county,  alleging,  in  substance,  that 
she  was,  during  the  months  of  August  Sep- 
tember, and  October  of  1908,  the  owner  and 
in  the  possession  of  the  Palm  Theatre  build- 
ing, now  called  the  Bijou  Theatre,  located  in 
the  city  of  Tulsa ;  that  said  defendants  used 
and  occupied  two  rooms  In  said  building 
during  said  months,  being  allowed  to  remain 
and  use  and  occupy  the  same  by  her,  and 
that  the  use  and  occupation  thereof  by  the 
said  defendants  during  said  months  was  by 
and  with  her  knowledge,  sufferance,  and  con- 
sent, and  of  the  reasonable  value  of  $10  per 
month  each ;  that  the  said  defendants  owe 
the  said  plaintiff  the  sum  of  $60  for  such  use 
and  occupation,  which  is  due  and  unpaid. 

The  defendants  answered  by  general  deni- 
al. On  appeal  from  the  Justice  court  to  the 
county  court,  trial  de  novo  was  had  on  said 
issues  which  resulted  in  a  Judgment  in  favor 
of  the  plaintiff. 

[2]  Afterwards  the  defendants  moved  the 
court  to  set  aside  said  Judgment  and  dis- 
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miss  said  cause  for  want  of  Jurisdiction  on 
the  ground  tliat  the  county  court  has  not  Ju- 
risdiction of  any  action  in  any  matter  where- 
in the  title  or  boundaries  of  land  may  be  in 
dispute  or  called  In  question.  Section  12, 
art.  7,  Constitution. 

In  couch  et  al.  v.  McKoon,  122  Pac.  544, 
decided  at  this  term,  it  was  held  in  an  ac- 
tion in  the  county  court  against  certain  per- 
sons for  falsely  representing  themselves  to 
hare  the  right  of  possession  and  use  of  a 
tract  of  land  for  a  given  year,  by  wliich  rep- 
resentation they  induced  plaintiff  to  lease 
the  land  from  them  for  said  year  and  to  pay 
a  valuable  consideration  therefor,  the  plain- 
tiff luiTing  alleged  in  his  petition  that  the 
title  to  said  land  was  In  another  person  un- 
der whom  defendants  claimed,  and  no  valid 
lease  had  been  made  by  the  owner  to  de- 
fendants, the  petition  on  Its  face  shows- that 
the  title  to  the  land  is  drawn  in  question, 
and  that  by  reason  of  section  12,  art.  7,  of 
the  Constitution,  the  county  court  was  oust- 
ed of  Jurisdiction. 

In  Marshall  v.  Burden,  25  Okl.  554,  106 
Pac.  846,  it  was  held  that,  where  it  was  ap- 
parent from  the  evidence  or  from  an  agreed 
statement  of  facts  made  in  an  action  pend- 
ing in  the  county  court  that  the  title  of 
land  was  in  dispute  or  called  in  question, 
the  court  should  refuse  to  take  further  cog- 
nizance of  the  case,  and,  by  reason  of  the 
provisions  of  section  12,  art.  7,  Const,  dis- 
miss the  same  for  want  of  Jurisdiction. 

In  Loeb  V.  Loeb  et  al.,  24  Okl.  384,  103 
Pac.  570,  it  was  held  that  an  action  brought 
by  a  grantee  solely  for  the  purpose  of  recov- 
ering money  paid  for  taxes  against  which 
his  grantor  had  covenanted  in  his  deed  did 
not  involve  the  title  of  the  land  to  draw  the 
same  in  question,  and  that  the  county  court 
therefore  had  Jurisdiction  of  such  an  action. 

Section  4075,  Comp.  Laws  1909  (Seas. 
Laws  1901,  p.  141),  provides:  "Any  person 
in  the  i)osaession  of  real  property,  with  the 
assent  of  the  owner,  is  presumed  to  be  a  ten- 
ant at  will,  unless  the  contrary  is  shown,  ex- 
cept as  herein  otherwise  provided." 

In  Thruston  et  al.  v.  Binds,  8  Ark.  118,  it 
was  held  that  justices  of  the  peace  possess 
no  Jurisdiction  in  actions  for  use  and  occu- 
pation where  the  title  to  the  land  comes  in 
controversy,  but  that,  where  there  is  no  con- 
troversy as  to  title,  it  is  not  essential  to  the 
Jnrisdiction  of  a  Justice  of  the  peace  that 
there  be  an  express  agreement  or  contract 
for  rent. 

Whenever  the  relation  of  landlord  and  ten- 
ant exists  as  a  rule,  the  tenant  cannot  put 
the  title  in  issue  in  an  action  by  the  landlord 
against  the  tenant  for  the  recovery  of  rent 
Nolen  V.  Royston,  36  Ark.  561 ;  Matthews  v. 
Morris,  31  Ark.  222 ;  Byrd  v.  Chase,  10  Ark. 
608. 

In  Bramble  t.  Beidler,  38  Ark.  200,  it  was 
held:  "An  answer  In  a  Justice  court  to  an 
action  for  the  purchase  price  of  land,  setting 


up  a  want  of  title  to  the  land,  is  not,  of  it- 
self, sufficient  to  oust  the  Jurisdiction  of  the 
court  without  evidence  on  the  trial  tending 
to  bring  the"  title  into  question."  The  peti- 
tion in  this  cause  stated  a  cause  of  action' 
of  which  the  county  court  had  Jurisdiction. 
The  general  denial  put  in  issue  not  only  the- 
alleged  ownership- of  the  plaintiff  of  the  land, 
but  also  the  allegations  that  defendants  oc-; 
cupled  the  premises  with  the  assent  of  the 
plaintiff. 

The  evidence  tended  to  prove  that  the  de- 
fendants used  and  occupied  two  rooms  In 
said  theatre  during  the  months  as  alleged 
and  of  the  value  as  alleged ;  that  the  plain- 
tiff became  the  owner  of  said  property  on 
the  3d  day  of  August,  1908 ;  that  from  May 
1,  1908,  until  some  time  In  July  of  the  same 
year,  O.  E.  Tansey  occupied  the  said  theatre 
under  a  lease  from  C.  H.  Hatcher,  Jr.,  en- 
tered into  on  February  18,  1908,  but  that  he 
vacated  said  premises  some  time  in  July  of 
that  year;  that  the  defendants  in  this  case 
went  Into  the  possession  of  said  premises  as 
subtenants  under  said  Tansey;  that  on  Au- 
gust 3,  1908,  the  said  Hatcher  conveyed  and 
sold  the  said  theatre  to  the  plaintiff.  The 
evidence  further  shows  that  on  August  6, 
1908,  the  said  Hatcher  entered  into  a  lease 
contract  with  certoin  parties  for  other  rooms 
in  said  building,  but  that,  while  said  con- 
tract was  made  in  his  name  individually,  it 
was  as  agent  for  the  plaintiff.  There  is  no 
substantial  evidence  in  this  record  showing 
any  conflict  in  the  title. 

[1]  The  tenants  of  a  certain  grantor,  as  a 
matter  of  law,  by  implication,  as  a  general 
rule. become  the  tenants  of  his  grantee.  Gib- 
bons V.  Dillingham,  10  Ark.  9,  50  Am.  Dec. 
233.  The  court  erred  in  holding  that  it  did 
not  have  jurisdiction  of  this  action. 

The  order  of  the  lower  court  in  setting 
aside  the  Judgment  against  the  defendants 
and  dismissing  the  cause  is  hereby  reversed 
and  the  canse  remanded,  with  directions  to 
reinstate  said  judgment.  All  the  Justices 
concur. 

(32  Okl.  m) 
HOUGHTON  V.  6BIEB. 
(Supreme  Court  of  Oklahoma.     Feb.  6,  1912. 
Rehearing  Denied  April  2,  1912.) 

(Bullaiut  by  the  Court.) 

1.  Appbal  and  Ebbob   (§  630»)— Abstbacts 
— COnNTEB  Abbtbactb — Affibmance. 

Rule  25  (20  Okl.  xu,  05  Pac.  viii)  of  this 
court  provides  that:  "Where  a  party  com- 
plains on  account  of  the  admission  or  rejection 
of  testimony,  he  shall  set  out  in  his  brief  the 
full  substance  of  tbe  testimony  to  tbe  admis- 
sion or  rejection  of  which  be  objects,  stating 
specifically  his  objections  thereto.  •  •  ♦ 
Abstracts  shall  be  indexed  and  shall  refer  to 
the  pages  of  the  record,"  etc.  And  where 
said  rule  is  not  complied  with  by  plaintiff  in 
error,  but  the  defendant  in  error  makes  a 
counter  abstract  which  is  not  replied  to  by 
plaintiff  in  error,  and  under  such  abstract  as 
made  by  defendant  in  error,  no  error  is  shown. 
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the   presumption  belnf  in  favor  of  the  trial 

court,  the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2787;    Dec  Dig.  f  639.*] 

2.  Appkal  and  Ebbor  (§  757*)— Objections 

TO  Instructions— SuFPiciBNCT. 

Rule  25  (20  Okl.  xii,  95  Pac.  viii)  of  this 
court  requires  a  party  complaining  of  the  giv- 
ing or  refusal  of  an  instruction  to  set  out  in 
his  brief,  totidem  yerbis,  separately,  those 
parts  complained  of,  and  a  general  exception, 
without  complying  with  this  rule,  will  not  be 
sufficient,  and  the  alleged  error  will  not  be 
considered  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3092;    Dec  Dig.  {  757.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Oklahoma  County  Court;  Sam 
Hooker,  Judge. 

Action  by  D.  W.  Grler  against  H.  B. 
Houghton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed  on  condi- 
tion. 

John  H.  Wright,  of  Oklahoma  City,  for 
plaintiff  in  error.  Bennett,  Pope  &  Pope, 
of  Oklahoma  City,  for  defendant  In  error. 

ROBERTSON,  C.  [1]  Specifications  of  er- 
ror 1,  2,  3,  and  4,  as  urged  by  plaintiff  in 
error,  require  an  examination  and  considera- 
tion of  the  testimony  of  the  various  witness- 
es. Counsel  has  failed  to  comply  with  Rule 
25  (20  Okl.  zli,  95  Pac  viii)  of  this  court, 
which  provides  that:  "Where  a  party  com- 
plains on  account  of  the  admission  or  re- 
fusal of  testimony,  he  shall  set  out  in  his 
brief  the  full  substance  of  the  testimony  to 
the  admission  or  refusal  of  which  be  ob- 
jects, stating  specifically  his  ob]ecti*p.B  there- 
to. *  *  *  Abstracts  shall  be  Indexed  and 
shall  refer  to  the  pages  of  the  record." 
Counsel  for  defendant  in  error  complains  of 
this  defect  in  the  brief  of  plaintiff  in  error, 
and  by  virtue  of  said  rule  25,  supra,  have 
filed  a  counter  abstract  presenting  their 
theory  of  the  evidence  complained  of,  and 
this  counter  abstract  has  not  been  replied  to 
by  plaintlfC  In  error.  In  Arnold  v.  Idiker, 
119  Pac:  125,  Mr.  Justice  Williams,  in  dis- 
cussing this  proposition,  says:  "Wherever 
the  plalntiif  in  error  fails  to  comply  with 
the  foregoing  rule,  and  the  defendant  in  er- 
ror makes  a  counter  abstract  which  is  not 
replied  to  by  plaintiff  in  error,  and  under 
such  abstract  as  made  by  the  defendant  in 
error  no  pr^udicial  error  is  shown,  the  pre- 
sumption being  in  favor  of  the  trial  court, 
the  same  will  be  affirmed."  Therefore,  by 
authority  of  said  rule,  and  this  holding  by 
the  court  thereunder,  said  assignments  of 
error  will  not  be  further   considered. 

[2]  Specifications  5  and  6  raise  the  ques- 
tion of  the  correctness  of  the  instructions 
given  the  jury  by  the  court  Rule  25  of 
this  court,  supra,  requires  a  party  complain- 
ing of  the  giving  or  refusal  of  instructions  to 
set  out  in  his  brief,  totidem  verbis,  sepa- 
rately, those  parts  complained  of,  and  a  gen- 
eral exception,  without  complying  with  this 


rule,  wlU  not  be  sufficient,  and  the  alleged 
error  will  not  be  Inquired  into  or  considered 
by  this  court  Reynolds  v.  HUl,  28  OkL  533, 
114  Pac.  1108;  Seaver  t.  Rulison,  116  Pac. 
802;  City  of  Shawnee  v.  Slankard,  116  Pac. 
803;  Red  BaU  Transf.  &  S.  Co.  T.  D^oe, 
120  Pac.  575  (not  yet  officially  reported).  Nu 
effort  having  been  made  to  comply  with  this 
rule,  we  are  not  at  liberty,  nor  do  we  feel 
disposed,  to  search  the  instructions  given 
in  order  to  discover  some  theory  upon  which 
the  assignments  of  error  can  be  sustained. 

The  next  assignment  of  error  urged  is 
that  the  verdict  of  the  Jury  is  excessive. 
The  evidence  shows  that  the  transaction  pro- 
vided for  a  commission  of  6  per  cent  on 
$5,000,  and  2%  per  cent  on  all  in  excess  of 
that  sum.  The  verdict  was  for  $265.  The 
defendant  (page  42,  Record)  testified  that  be 
wrote  a  check  for  |265  and  gave  it  to  the 
other  agent  who  claimed  to  have  made  the 
sale,  while,  on  page  38  of  the  record,  Mr. 
Sawyer,  the  agent  who  claims  to  have  made 
the  sale,  testified  that  he  received  $265  for 
making  the  sale.  This  evidence  Is  valuable 
only  as  showing  the  understanding  of  these 
witnesses  of  this  particular  phase  of  the  con- 
troversy, and  as  tending  to  corroborate 
plaintifTs  dalm  In  bo  far  as  the  amount  of 
commission  earned  in  the  malcing  of  the 
sale  of  the  property  is  concerned.  Plaintiff 
testified  that  be  had  a  contract  with  def«id- 
ant  to  sell  the  property  for  $5,600;  that 
he  furnished  a  buyer,  who  actually  pur- 
chased the  property,  and,  in  the  language  of 
counsel  for  defendant  in  error,  "Assuming 
everything  In  favor  of  plaintiff  in  error's 
contentions,  it  would  seem  that  the  old  rule 
of  de  minimis  non  curat  lex  applies,  but 
this  defendant  in  error  contends  that  U  he 
submitted  a  proposition  for  the  purchase  of 
this  property  that  the  sum  of  $5,600,  $2,000 
cash,  the  balance  on  terms,  which  was  trrii- 
ed  down  by  the  plaintiff  in  error,  and  the 
property  thereafter  sold  without  notice  to 
this  defendant  In  error,  and  without  wltli- 
drawlng  bis  authority,  and  after  the  final 
sale  thereof,  was  effected  by  reason  of  bis 
efforts,  and  after  he  (Orier)  was  the  efficient 
cause,  then  It  does  not  lie  in  the  month  of 
plaintiff  In  error  to  complain  of  the  amount 
of  bis  commissions  If  they  are  based  on 
the  $5,600  proposition." 

However,  in  order  to  remove  all  doubt  on 
this  phase  of  the  case,  the  defendant  in  er- 
ror has  offered,  and  he  is  hereby  required, 
to  file,  in  this  court,  within  15  days  from 
this  date  a  remittitur  in  the  sum  of  $2.50, 
that  being  the  excess  commission  complained 
of  by  plaintiff  in  error.  In  which  case  the 
judgment  of  the  county  court  of  Oklahoma 
county  should  be  affirmed;  on  failure  to 
file  such  remittitur,  the  judgment  should  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  grant  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 
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In  n  DAVIS'  ESTATE. 

(Snpreme    Court    of    Oklahoma.     March    12, 
1912.) 

(Syllabvi  iy  the  Court.) 

L  Indians   (f  13*)— Lands  — Aixotmbnts  — 

Statdtobt  Pbovisions. 

The  act  of  Congress  of  April  28,  1904,  e. 
1824,  33  Stat,  at  L.  673,  continuing  and  ex- 
tending in  their  operation  all  the  lavs  of  Ar- 
kansas theretofore  put  in  force  in  the  In- 
dian Territory,  so  as  to  embrace  all  persons 
and  estates  in  said  territory,  whether  Indian, 
freedman,  or  otherwise,  was  not  intended  to 
and  did  not  work  a  repeal  of  section  15  of  the 
act  of  July  1, 1902,  c.  1362,  32  Stat  at  L.  642, 
providing  that  lands  allotted  to  members  and 
freedmen  of  the  Chickasaw  and  Choctaw  Na- 
tions should  not  be  affected  by  any  deed,  debt, 
or  obligation,  of  any  character,  contracted  pri- 
or to  the  time  at  which  said  land  may  be  alien- 
ated. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i  30;   Dec  Dig.  |  13.*] 

2.  Indians  (|  13*)— Lards  — Aixotiiknts  — 

exkiiptions. 

The  allotted  lands  of  a  deceased  Choctaw 
freedman  are  not  liable  for  any  debt  or  obli- 
gation, of  any  character,  contracted  prior  to 
the  time  at  which  such  allotment  may  be 
alienated;  hence  cannot  be  sold  by  order  of  the 
county  court  for  such  purpose. 

[BM.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  {  SO;   Dec.  Dig.  i  13.*] 

Z.  Indians    (f  13*)— Lands  — Allotments — 

"Affected"— "Incumbered." 

Section  IS  of  the  act  of  July  1,  1902, 
providing  that  lands  allotted  to  members  and 
freedmen  of  the  Choctaw  and  Chickasaw  Na- 
tions shall  not  be  "affected"  or  "incumbered" 
by  any  deed,  debt,  or  obligation,  of  any  char- 
acter, contracted  prior  to  the  time  at  which 
said  land  may  be  alienated,  means  that  there 
■hall  be  no  burden  on  the  title  or  charge 
against  such  allotment  and  that  the  same 
shall  in  no  erent  become  liable  for  any  debt 
or  obligation  contracted  prior  to  the  removal 
of  restrictions. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  i  30;    Dec.  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  238,  239;   vol.  4,  pp.  3519-3527.] 

<  Indians  (|  13*)— Lands  —  AtLomBNTS — 

EXBCtmONB. 

Belton  Davis,  a  Choctaw  freedman  al- 
lottee, died  intestate  December  26,  1907,  pos- 
sessed of  an  allotment  of  lands  in  the  former 
Chickasaw  Nation.  At  the  time  of  his  death, 
he  was  indebted  in  a  sum  largely  in  excess  of 
the  value  of  his  personal  estate,  and  upon  ap- 
plication of  the  administrator  of  the  estate 
the  connty  court  made  an  order  directing  the 
sale  of  said  allotment  for  the  purpose  of  pay- 
ing the  debts  of  the  estate  contracted  during 
the  lifetime  of  the  allottee.  Held,  that  the 
court  erred  in  directing  the  sale. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i  30;   Dec.  Dig.  {  13.*] 

Commissioners'  Opinion,  Dirislon  No.  1. 
Appeal  from  District  Court,  Carter  County; 
8.  H.  Russell,  Judge. 

In  tbe  matter  of  the  estate  of  Belton  Daris, 
decease*!;  L.  J.  Akers,  administrator.  From 
•n  order  directing  the  administrator  to  sell 
allotted  lands  for  tbe  payment  of  debts  of 
decedent  Z.  T.  Harmon,  the  purchaser  of  the 
lands  from  the  heirs  of  decedent,  appeals. 


Reversed,  with  directions  to  dismiss  petition 
for  order  of  sale. 

Belton  Davis,  a  Choctaw  freedman,  had 
allotted  to  him  40  acres  of  land  in  Carter 
county.  On  the  26th  day  of  December,  1907, 
he  died  Intestate,  In  possession  of  his  allot- 
ment, leaving  as  his  sole  and  only  heir  at 
law  his  father,  Lewis  Davis,  who,  on  the  17th 
day  of  March,  1908,  sold  said  allotment  to  the 
plaintiff  In  error,  Z.  T.  Harmon,  who  there- 
upon went  Into  possession  of  said  lands.  On 
the  24th  day  of  January,  1908,  L.  J.  Akers, 
the  defendant  In  error,  was  duly  appointed 
administrator  of  the  estate  of  said  Belton 
Davis,  deceased.  Belton  Davis  left  personal 
property  of  the  value  of  $133.24,  and  on  the 
19th  day  of  February,  1908,  claims  were  al- 
lowed against  his  estate  by  the  connty  court 
of  Carter  county,  amounting  to  $520.35 ;  that 
all  of  said  claims,  except  $9.90,  which  wag 
for  coffin  and  burial  expenses,  were  for  debts 
Incurred  during  his  lifetime.  On  the  16th 
day  of  May,  1908,  the  administrator  filed  In 
the  connty  court  his  petition,  praying  that  the 
allotment  of  said  Belton  Davis,  deceased,  be 
sold  for  the  payment  of  the  debts  of  his  es- 
tate and  the  expenses  of  administration.  In 
said  petition,  the  debts  were  estimated  at 
$571.30;  accrued  costs  of  administration, 
$30;  estimated  additional  expense  of  admin- 
istration, $25.  Thereupon  Z.  T.  Harmon  fil- 
ed bis  protest  In  writing  against  such  sale, 
and  on  the  24th  of  August,  1908,  said  protest 
was  overruled,  and  the  county  court  ordered 
and  directed  the  sale  of  said  allotment  for 
the  purposes  stated.  Z.  T.  Harmon  appealed 
from  said  order  to  the  district  court  of  Cart- 
er county,  which  appeal  was  tried  on  an 
agreed  statement  of  facts,  resulting  In  a 
judgment  in  favor  of  tbe  administrator  and 
an  order  directing  the  sale  of  the  allotted 
lands,  as  prayed  for.  From  this  judgment, 
an  appeal  has  been  prosecuted  to  this  conrt. 

Johnson  &  McGllI,  for  plaintiff  in  error. 
Thos.  Norman,  for  defendant  In  error. 

SHARP,  O.  (after  stating  the  facts  as 
above).  The  decision  of  this  case  rests  upon 
the  construction  of  certain  sections  of  the 
various  acts  of  Congress  governing  allot- 
ments made  to  Choctaw  freedmen  in  the 
Choctaw  and  Chickasaw  Nations,  as  well  as 
other  acts  extending  over  and  putting  In 
force,  as  'to  said  freedmen,  certain  of  the 
laws  of  Arkansas  theretofore  in  force  in  the 
Indian  Territory. 

Counsel  for  plaintiff  In  error  rest  their 
case  primarily  upon  the  act  of  July  1,  1902, 
ratified  by  the  Choctaws  and  Chlckasaws 
September  25,  1902  (32  Stat  L.  642),  and  up- 
on the  provisions  of  the  act  of  April  26,  1906, 
c.  1876,  34  Stat  L.  pt  1,  p.  137,  providing  for 
the  final  disposition  of  the  affairs  of  the 
Five  Civilized  Tribes  In  the  Indian  Territory. 

Defendant  in  error  relies  principally  upoa 
the  act  of  April  28, 1904  (33  Stat  L.  678),  en- 
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titled  "An  act  to  provide  fot  additional  Unit- 
ed States  Judges  in  the  Indian  Territory, 
and  for  other  purposes."  Other  acts  of  Con- 
gress, tending  to  show  the  object  and  pur- 
pose of  Congress  and  the  policy  of  the  fed- 
eral govemnient  In  its  dealings  with  the  cit- 
izens and  freedmen  of  the  Chickasaw  and 
Choctaw  Nations,  are  mentioned,  and  will  be 
hereafter  referred  to. 

[1]  We  shall  consider,  first,  the  act  of 
April  28,  1904.  This  act  continues  and  ex- 
tends In  their  operation  all  the  laws  of  Ar- 
kansas theretofore  put  in  force  in  the  Indian 
Territory,  so  as  to  embrace  ail  persons  and 
estates  in  said  territory,  whether  Indian, 
freedman,  or  otherwise.  Assuming,  without 
deciding,  that  this  proylslon  has  reference  to 
all  the  laws  of  Arkansas,  on  whatsoever  sub- 
ject, theretofore  put  in  force  by  any  former 
act  of  Congress,  beginning  with  the  act  of 
March  1,  1889,  creating  a  United  States  court 
at  Muskogee,  the  foregoing  provision  would 
mean  that  neither  the  adoption  nor  the  en- 
actment of  any  new  law  was  intended,  but 
that  the  extension  or  carrying  forward  of 
certain  laws,  already  in  force  as  to  United 
States  citizens  in  the  Indian  Territory,  and 
under  certain  conditions  to  others,  to  all  per- 
sons and  estates,  including  freedmen,  not 
theretofore  subject  to  such  Jurisdiction.  But 
Is  this  act,  while  in  terms  containing  no  ex- 
ception or  saving  clause,  to  be  given  the 
broad  construction  contended  for  by  defend- 
ant In  error,  and  sustained  by  both  the  coun- 
ty and  district  courts?  The  exact  question 
has  never  before  been  considered  by  this 
court 

The  right  of  Choctaw  freedmen  to  partici- 
pate to  a  limited  extent  In  the  allotment  of 
lands,  in  both  the  Choctaw  and  Chickasaw 
Nations,  was  recognized  In  the  act  of  June 
28,  1898,  c.  517,  30  Stat  L.  495.  In  section 
29  of  the  foregoing  act  It  was  provided  that 
Choctaw  freedmen  should  be  entitled  to  an 
allotment  of  land  equal  in  value  to  40  acres 
of  the  average  land  of  the  two  Nations, 
which  should  be  nontaxable  and  Inalienable, 
while  the  title  remained  In  the  original  allot- 
tee, but  not  to  exceed  21  years  from  the  date 
of  patent. 

In  the  Supplemental  Agreement,  approved 
July  1,  1902,  and  ratified  by  the- Choctaw  and 
Chickasaw  Nations  September  25,  1902  (32 
Stat  L.  642),  in  section  11  thereof,  it  was 
provided  that  each  Choctaw  freedman,  as 
soon  as  practicable  after  the  approval  of  the 
Secretary  of  the  Interior  of  his  «irollment, 
was  entitled  to  lands  equal  In  value  to  40 
acres  of  the  average  allottable  lands  of  the 
Choctaw  and  Chickasaw  Nations.  Section  13 
provided  that  the  allotment  of  each  Choctaw 
freedman  should  be  inalienable  during  the 
lifetime  of  the  allottee,  not  exceeding  21 
years  from  the  date  of  the  certificate  of  the 
allotment ;  while  section  15  provided :  "Lands 
allotted  to  members  and  freedmen  shall  not 
be  affected  or  encumbered  bv  any  deed,  debt, 
or  obliffation  of  any  character  contracted 


prior  to  the  time  at  which  sold  land  may  be 
alienated  under  this  act,  nor  shall  said  lands 
be  sold  except  as  herein  provided."  AH  allot- 
ments, both  to  citizens  and  freedmen,  were 
made  under  the  provisions  of  the  act  of  July 
1,  1902. 

The  act  of  April  21,  1904,  c.  1402,  33  Stat. 
189,  provided  for  the  removal  of  restrictions 
as  follows:  "And  all  the  restrictions  upon 
the  alienation  of  lands  of  all  allottees  of  ei- 
ther of  the  Plve  Civilized  Tribes  of  Indians 
who  are  not  of  Indian  blood,  except  minors, 
are,  except  as  to  homesteads,  hereby  remov- 
ed, and  all  restrictions  upon  the  alienation  of 
all  other  allottees  of  said  tribes,  except  mi- 
nors, and  except  as  to  homesteads,  may,  with 
the  approval  of  the  Secretary  of  the  Interior, 
be  removed  under  such  rules  and  regulations 
as  th^  Secretary  of  the  Interior  uiay  pre- 
scribe," etc. 

On  April  28,  1904,  Congress  passed  an  act 
entitled  "An  act  to  provide  for  additional 
United  States  Judges  in  the  Indian  Terri- 
tory, and  for  other  purposes,"  which  act 
among  other  things,  provided  that:  "All  the 
laws  of  Arkansas  heretofore  put  in  force  in 
the  Indian  Territory  are  hereby  continued 
and  extended  in  their  operation,  so  as  to 
embrace  all  persons  and  estates  in  said  ter- 
ritory, whether  Indian,  freedmen,  or  other- 
wise, and  full  and  complete  Jurisdiction  Is 
hereby  conferred  npon  the  district  courts  in 
said  territory  in  the  settlements  of  all  es- 
tates of  decedents,  the  guardianships  of  mi- 
nors and  incompetents,  whether  Indians, 
freedmen,  or  otherwise." 

It  can  hardly  be  said  to  be  probable  that 
Congress  passed  a  partial  removal  of  restric- 
tions act  on  April  2l8t,  and  seven  days  there- 
after enacted  a  law  removing  all  restrictions. 
It  can  scarcely  be  doubted  that  the  two  acts 
were  under  consideration  at  the  bands  of 
Congress  at  the  same  time,  though  the  for- 
mer received  executive  approval  a  few  days 
before  the  latter  act  The  latter  act  is  gen- 
eral ;  .it  simply  extended  certain  laws  to 
new  classes,  including  freedmen,  and  their 
estates.  It  did  not  purport  by  express  lan- 
guage, to  have  to  do  with  the  lands  of  the 
allottees  In  the  Indian  Territory,  save  in 
conferring  upon  the  United  States  court  in 
the  Indian  Territory  full  and  complete  Juris- 
diction in  the  settlement  of  all  estates  of  de- 
cedents and  guardianships  of  minors  and  in- 
competents. This  latter  Jurisdicflon  In  the 
United  States  courts  did  not  exist  at  the 
time  of  the  passage  of  the  act  In  re  PolTs 
Guardianship,  7  Ind.  T.  59,  103  S.  W.  765: 
Hayes  v.  Barringer,  7  Ind.  T.  697,  104  S.  W. 
937 ;  In  re  Feland's  Estate,  26  Okl.  448,  110 
Pac.  736.  The  latter  act  contains  no  repeal- 
ing clause. 

It  is  urged  by  counsel  for  defendant  in 
error  that  the  passage  of  said  act  evidenced 
an  intent  to  subject  the  administration  of 
the  estates  of  all  persons  in  the  Indian  Ter- 
ritory, whether  Indian,  freedmen,  or  white, 
to  the  same  laws,  and  that  the  Indian  and 
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freedmen  estatee  should  be  subject  to  the 
payment  of  debts  the  same  as  those  of  de- 
ceased white  men.  This,  we  admit,  must  be 
the  necessary  conclusion,  If  the  act  Is  given 
the  Interpretation  contended  for. 

It  Is  a  familiar  rule  of  statutory  constrac- 
tJoD  that  subsequent  legislation  may  be  con- 
sidered as  kn  aid  to  the  Interpretation  of 
prior  legislation  upon  the  same  subject. 
Tiger  y.  Western  Investment  Co.  et  al.,  221 
U.  S.  286,  31  Sup.  Ct  578,  55  L.  Ed.  738.  We 
will  therefore  consider  such  subsequent  leg- 
islation as  may  come  within  the  rule  an- 
nounced. The  act  of  April  26,  1906,  In  sec- 
tion S,  provided  that:  "Lands  allotted  to 
(reedmen  of  the  Choctaw  and  Chickasaw 
Tribes  shall  be  considered  'homestead,'  and 
(ball  be  subject  to  all  the  provisions  of  this 
or  any  other  act  of  Congress,  applicable  to 
homesteads  of  citizens  of  the  Choctaw  and 
Cbicbasaw  Tribes."  Section  5  provides  that, 
if  an  allottee  should  die  before  his  patent  or 
deed  became  effective,  the  title  to  the  lands 
described  therein  should  inure  to  and  vest 
in  Us  heirs,  and,  in  case  any  allottee  should 
die  after  restrictions  bad  been  removed,  his 
property  should  descend  to  his  heirs  or  law- 
fnl  assigns  as  if  the  patent  or  deed  had  is- 
sned  to  the  allottee  during  his  life.  Sections 
19.  20,  22,  and  23,  contain  inhibitions  against 
aUenation,  in  any  manner,  of  allotted  lands 
of  fall  bloods  for  the  period  of  25  years,  un- 
less sQch  restrictions  shall,  prior  to  the  ex- 
piration of  such  period,  be  removed  by  act 
of  Congress;  provide  for  the  manner  in 
which  full-blood  Indians  of  either  of  the 
Five  Civilized  Tribes  may  make  certain 
leases  of  their  allotments;  provide  tliat 
lands  upon  which  restrictions  are  removed 
shall  be  subject  to  taxation,  but  tlut  other 
lands  sliaU  be  exempt  therefrom,  so  long  as 
the  title  remains  in  the  original  allottee; 
further  provide  for  the  making  of  agricul- 
tural leases,  their  approval,  etc.,  how  the 
allotments  of  minors  and  incompetents  may 
be  rented  or  leased,  and  for  the  recording  of 
certain  leases  in  conformity  to  the  law  ap- 
plicable to  recording  instruments  then  in 
force  in  the  Indian  Territory ;  authorized 
adult  allottees  of  deceased  Indians  to  sell 
and  convey  Inherited  lands;  provided  for 
the  manner  of  sale  where  there  were  both 
adult  and  minor  heirs,  and  that  the  same 
sboald  be  subject  to  the  approvfil  of  the 
Secretary  of  the  Interior;  and  authorized 
the  making  of  wills,  and  provided  how  the 
wills  of  fnil-blood  Indians  devising  real  es- 
tate should  be  executed. 

Resort  may  also  be  bad  to  the  act  of  May 
27,  1908,  c  199.  35  Stet  812,  but  as  an  aid 
only  to  the  interpretation  of  the  act  of  April 
21,  1904.  Said  act  had  for  Its  purpose,  as 
expressed  in  the  preamble  thereof,  the  re- 
moval of  restrictions  from  part  of  the  land 
of  allottees  of  the  Five  Civilized  Tribes. 
Among  other  provisions  is  the  following: 
"Ail  lands,  including  homesteads,  of  said  al- 
lottees enrolled  as  Intermarried  whites,  aa 


freedmen,  and  as  mixed  blood  Indians,  hav- 
ing less  than  half  Indian  blood,  including 
minors,  shall  be  free  from  all  restrictions." 
The  act  contains  Inhibitions  against  the 
right  of  alienation,  contract  to  sell,  the  ex- 
ecution of  powers  of  attorney,  or  other  In- 
cumbrance, prior  to  April  26,  1931,  except 
where  restrictions  are  removed  by  the  Secre- 
tary of  the  Interior,  etc.,  provides  for  and 
regulates  the  leasing  of  allotted  lands  by  a 
guardlAn  or  a  curator,  as  well  as  other  pro- 
visions not  necessary  to  here  enumerate. 
The  act  deals  extensively  with  the  question 
of  the  removal  of  the  restriction  and  the 
rights  of  allottees. 

The  question  then  arises:  Why  the  neces- 
sity of  the  passage  of  the  act  of  April  26, 
1906,  and  of  May  27,  1908,  if  Congress  had 
intended,  by  the  act  of  April  21,  1904,  to  con- 
fer full  dominion  of  allotted  lands  to  the  al- 
lottees, and  to  thenceforth  affix  all  the  bur- 
dens and  liabilitiea  that  attach  where  no 
restrictions  are  imposed?  If,  as  contended 
for,  ail  the  laws  of  Arkansas  in  force  in  the 
Indian  Territory  were  continued  and  extend- 
ed to  the  persons  and  estates  of  all  alike, 
then  what  could  be  the  object  and  purpose 
of  such  subsequent  legislation?  In  so  far  as 
such  laws  were  extended  and  continued,  they 
applied  with  equal  force  to  both  citizens  and 
freedmen.  Among  other  laws  then  in  force 
in  the  Indian  Territory  was  chapter  155  of 
Mansfield's  Digest  and.  T.  Ann.  St  1899,  c. 
58),  on  the  subject  of  Wills  and  Testaments. 
In  section  1  of  said  act.  It  was  provided  that 
any  person  21  years  of  age  and  upwards,  of 
sound  mind,  might,  by  last  will  and  testa- 
ment, devise  all  of  his  estate,  real  and  per- 
sonal, and  all  Interest  therein.  Section  639 
of  Mansfield's  Digest  provided  that  all  lands, 
tenements,  and  hereditaments  might  be  alien- 
ed and  possession  thereof  transferred  by 
deed,  without  livery  of  seisin,  ete.  Other 
provisions  of  the  Arkansas  law  provided  fo» 
the  assessment,  levy,  and  collection  of  taxes. 

The  title  to  real  estate  carried  with  It,  as  a 
necessary  Incident  of  ownership,  the  right  to 
alienate  and  the  corresponding  liability  for 
debts,  save  where  exempted  by  statute.  This 
was  the  law  under  which  the  nondtlzen  of 
these  trlt>es,  living  In  the  Indian  Territory, 
was  governed.  But  the  policy  of  the  federal 
government  in  its  dealings  with  the  members 
of  the  Five  Cavlllzed  Tribes  and  the  freed- 
men, their  former  slaves,  and  their  descend- 
ants, has  always  been  and  is  now  one  of 
direct  control.  They  were  regarded  as  wards 
of  the  federal  government.  This  position  is 
in  direct  conflict  with  and  repugnant  to  the 
idea  that  Congress,  by  the  passage  of  the  act 
of  April  28,  1904,  conferred  upon  and  subject- 
ed to  persons  and  estates  of  both  Indian  and 
freedmen  the  privileges  and  burdens  of  the 
Arlcansas  statutes  in  force  in  the  Indian  Ter- 
ritory. Both  prior  and  sut)sequent  legislation 
and  the  continued  policy  of  the  federal  gov- 
ernment show  conclusively  that  Congress  had 
no  such  thought,  and  tluit  whatever  may 
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have  been  Its  Intention  In  the  passage  of  said 
last-mentioned  act  the  allotments  of  citizens 
and  freedmen  remained  the  subject  of  fur- 
ther special  legislation  on  the  part  of  Con- 
gress. 

It  is  a  well-settled  rule  In  construing  stat- 
utory provisions  that  repeals  by  Implication 
are  not  favored,  and  that  when  two  statutes, 
covering  in  whole  or  In  part  the  same  matter, 
are  not  absolutely  Irreconcilable,  effect  should 
be  given,  If  possible,  to  both.  Numerous  au- 
'  thorltles  on  repeal  by  Implication  are  review- 
ed In  Huston  v.  Scott  et  al.,  20  Okl.  142,  94 
Pac.  512,  35  L.  R.  A.  (N.  S.)  721,  Including 
former  decisions  of  the  Supreme  Court  of  the 
territory  of  Olilahoma.  It  is  there  said.  In 
quoting  from  Endllch  on  the  Interpretation 
of  Statutes  (section  210):  "But  repeal  by  im- 
plication is  not  favored.  It  Is  a  reasonable 
presumption  that  the  Legislature  did  not  In- 
tend to  keep  really  contradictory  enactments 
In  the  statute  book,  or  to  effect  so  Important 
a  measure  as  the  repeal  of  a  law  without  ex- 
pressing an  intention  to  do  so.  Such  an  In- 
terpretation, therefore,  is  not  to  be  adopted, 
unless  It  be  inevitable.  Any  reasonable  con- 
struction which  offers  an  escape  from  It  Is 
more  likely  to  be  In  consonance  with  the  real 
intention.  Hence  It  Is  a  rule,  founded  in  rea- 
son as  well  as  In  abundant  authority,  that. 
In  order  to  give  an  act  not  covering  the  en- 
tire ground  of  an  earlier  one,  nor  clearly  In- 
tended as  a  substitute  for  it,  the  effect  of 
repealing  It,  the  implication  of  an  Intention 
to  repeal  must  necessarily  flow  from  the 
language  used,  disclosing  a  repugnancy  be- 
tween its  provisions  and  those  of  the  earlier 
law  so  positive  as  to  be  irreconcilable  by  any 
fair,  strict,  or  liberal  construction  of  It,  which 
would,  without  destroying  Its  evident  Intent 
and  meaning,  find  for  It  a  reasonable  field  of 
operation,  preserving,  at  the  same  time,  the 
force  of  the  earlier  law,  and  construing  both 
together  In  harmony  with  the  whole  course 
of  legislation  upon  the  subject." 

In  the  case  of  Jefferson  v,  Winkler,  26 
Okl.  653,  110  Pac.  755,  It  was  said  by  this 
court:  "In  other  words,  construe  all  of  the 
foregoing  provisions  of  said  act  together. 
We  think  it  was  the  legislative  intent  to  pro- 
vide that  the  allotted  lands  of  the  freedmen 
and  mixed  bloods,  and  Indians  having  less 
than  half  blood,  under  the  age  of  18,  if  fe- 
male, and  under  the  age  of  21,  if  a  male, 
may  sell  under  the  supervision  and  Jurisdic- 
tion of  the  probate  courts  of  the  state,  and 
not  otherwise." 

Section  2  of  the  act  referred  to  defined  a 
minor  to  be  a  female  under  the  age  of  ^18 
years,  or  a  male  under  the  age  of  21  years. 
It  was  held  that  these  provisions  as  to  age 
and  right  of  alienation  governed,  and  not 
section  877  of  Wilson's  Rev.  &  Ann.  Stat, 
which  authorized  all  male  persons  of  the 
age  of  21  years  and  all  femjile  persons  of 
the  age  of  18  years,  and  all  persons  who  had 
legallv  married,  of  whatever  age,  to  convey 
or  make  any  contract  relating  to  real  estate, 


or  any  Interest  therein.  The  marrlag^e  of 
the  minor.  In  that  case,  was  on  the  13th  day 
of  May,  1908 ;  her  conveyance  on  the  21st  of 
August  thereafter,  and  while  the  laws  of 
Oklahoma,  authorizing  a  legally  married  mi- 
nor to  convey  real  estate,  were  in  force.  This 
conclusion  of  the  court  could  not  have  been 
reached  had  the  Oklahoma  statute,  consid- 
ered separate  and  apart  from  the  act  of  Con- 
gress referred  to,  been  given  its  full  and  lit- 
eral meaning. 

It  was  held,  in  Wilson,  Ouardian.  ▼.  Mor> 
ton  et  al.,  119  Pac.  213,  that  the  provisions 
of  Mansfleld''8  Digest,  pertaining  to  tbe  sale 
of  minors'  lands,  did  not  govern,  and  bad  no 
application  in  the  case  of  the  sale  by  tbe 
heirs  of  a  deceased  Indian  to  inherited,  al- 
lotted lands,  where  there  were  adult  as  well 
as  minor  heirs;  and  that  section  22  of  tbe 
act  of  April  26,  1906,  though  radically  dif- 
ferent, governed  such  sales  exclusively.  The 
general  laws,  first  of  Arkansas,  put  in  force 
in  the  Indian  Territory,  afterwards  of  Okla- 
homa, were  not  intended  to  work  a  repeal  of 
any  of  the  provisions  of  the  special  acts  of 
Congress,  providing  for  the  alienation  of  In- 
dian lands.  Congress  specially  reserved  the 
right  In  the  enabling  act  to  legislate  with 
reference  to  these  lands;  and  where  there  Is 
a  conflict  between  tbe  provisions  of  an  act, 
general  in  its  terms,  and  some  special  law 
passed  for  a  specific  purpose,  the  former  act, 
even  though  subsequent  In  point  of  time, 
must  give  way.  But  In  this  case  we  do  not 
agree  that  there  Is  necessarily  any  conflict, 
but  rather  that  the  effect  of  the  act  of 
April  28,  1004,  was  to  put  in  force,  as  to  tbe 
citizen  and  freedman,  such  laws  of  the  state 
of  Arkansas,  theretofore  in  force  In  the  In- 
dian Territory,  as  were  not  in  conflict  with 
any  previous  acts  of  Congress  governing  the 
right  of  control  and  alienation  of  allotted 
landa 

Much  of  the  legislation  for  the  Indian  Ter- 
ritory enacted  by  Congress  adopted  certain 
statutes  "so  far.  as  applicable,"  or  "which 
were  not  locally  inapplicable  or  not  In  con- 
flict with  this  act,  or  with  any  law  6t  Con- 
gress, relating  to  the  subject  specially  men- 
tioned In  this  section,"  etc.  Section  6,  Act  of 
March  1,  1889,  c.  333,  SUt  L.  vol.  25,  p.  783, 
and  section  31,  Act  of  May  2,  1890,  c  182, 
Stat  L.  vol.  26,  p.  94.  Various  other  acts  of 
Congress,  not  necessary  to  here  direct  special 
attention  to,  contain  like  or  similar  provi- 
sions. Such  was  an  almost  necessary  proviso 
in  the  case  of  the  extension  of  the  laws  of 
one  state  over  that  of  another  territory  by 
act  of  Congress,  It  was  largely  in  this  form 
that  Congress  legislated  for  the  people  of 
the  Indian  Territory.  But  this  is  not  true 
wherein  It  dealt  with  the  Indian  tribes,  ex- 
cept, perhaps.  In  matters  not  affecting  the 
control  or  alienation  of  their  lands.  There 
always  the  legislation  was  direct  and  spedflc. 
Such,  we  think.  Is  a  fair  Interpretation  to  be 
given  to  the  provisions  of  said  act  Any  oth- 
er construction  would  work  an  entire  repeal 
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«f  all  previous  legislation — a  conclusion  not 
warranted,  as  we  have  already  sbown. 

[2-4]  Having  tbus  concluded,  tbe  remaining 
question  is:  What  is  meant  by  tbe  language 
of  section  IS  of  the  act  of  July  1,  1902, 
wherein  It  says  that  lands  allotted  to  mem- 
bers or  freedmen  shall  not  be  affected  or 
incumbered  by  any  deed,  debt,  or  obligation, 
of  any  character,  contracted  prior  to  the  time 
at  which  said  lands  may  be  alienated  under 
said  act,  nor  shall  said  lands  be  sold,  except 
as  therein  provided? 

In  Western  Investment  Company  v.  Klst- 
ler,  22  Okl.  222,  87  Pac.  588,  this  court  held 
that  "the  language  of  section  16  of  the  Creek 
Supplemental  Treaty  (Act  of  June  30,  1902, 
c  1323,  32  Stat.  L.  503)  provided  that  lands 
allotted  to  citizens  should  not  In  any  manner 
whatever,  or  at  any  time,  be  Incumbered, 
taken,  or  sold  to  secure  or  satisfy  any  debt 
or  obligation,  nor  be  alienated  by  the  allot- 
tee or  his  heirs,  before  the  expiration  of  five 
years  from  the  date  of  the  approval  of  said 
agreement,  except  with  the  approval  of  the 
Secretary  of  the  Interior.  The  language 
of  tbe  Creek  Treaty  differs  somewhat  from 
that  of  the  Choctaw  and  Chickasaw  Treaty, 
but  not  materially. 

The  word  "affect"  means  to  act  upon;  to 
produce  an  effect  or  change  upon.  While 
"incumber,"  In  the  sense  used,  means  to  load 
with  debts,  or  other  legal  claims.  Webster's 
International  Dictionary.  In  a  legal  sense, 
the  word  "affect"  is  often  used  in  the  sense 
of  acting  injuriously  upon  persons  and  es^ 
tates;  hence,  where  an  act  provides  that 
nothing  therein  shall  be  construed  to  affect 
tbe  rights  of  any  person,  it  means  that  tbe 
section  must  not  be  so  construed  as  to  prej- 
udice or  to  injuriously  affect  such  rights. 
Baird  v.  St.  Louis  Hospital  Ass'n  (Mo.)  21  8. 
W.  13;  Id.,  116  Mo.  419,  427,  22  S.  W.  726; 
Tyler  v.  Wells,  2  Mo.  App.  526-53a  In  Ry- 
an et  al.  V.  Carter  et  al.,  93  U.  S.  78,  23  L. 
Ed.  807,  it  was  said:  "It  is  unnecessary  to 
give  the  various  definitions  of  the  word  'af- 
fect' It  is  enough  to  say  that  it  is  often 
used  in  the  sense  of  acting  injuriously  ui)on 
persons  and  things;  and  in  this  sense,  we 
are  of  the  opinion,  it  was  used  In  this  provi- 
so. This  Interpretation  accords  with  tbe 
reason  and  manifest  intent  of  the  proviso." 
"Encumber"  or  "incumber,"  In  Its  legal 
sense,  means  a  burden  on  the  title  or  a 
charge  on  the  property;  a  claim  or  lien  on 
an  estate,  which  may  diminish  its  value. 

It  is  clear,  we  feel,  that  the  above  provi- 
sion of  the  Supplemental  Agreement  should 
be  construed  to  mean  that  allotted  lands  of 
members  and  freedmen  of  the  Chickasaw 
and  Choctaw  Nations  should  in  no  manner  be 
charged  with  or  burdened  by  or  injuriously 
affected*  with  any  debt,  of  any  character, 
contracted  during  the  restricted  period,  and 
that  the  estate  of  Belton  Davis,  a  deceased 
Choctaw  freedman,  should  in  no  wise  be  lia- 
ble for  any  debt  contracted  during  his  life- 


time; he  having  died  prior  to  the  passage  of 
the  act  of  May  27,  1908. 

Section  2296,  Revised  Statutes  of  the  Unit- 
ed States  (U.  S.  Comp.  St.  1901,  p.  1388), 
dealing  with  the  subject  of  homesteads  of 
settlers  upon  the  public  lands,  provides: 
"No  lands  acquired  under  the  provisions  of 
this  chapter  shall  in  any  evvat  become  lia- 
ble to  tbe  satlsfiiction  of  any  debt  contracted 
prior  to  the  Issuing  of  patent  therefor." 
This  provision  has  been  the  subject  of  fre- 
quent construction.  In  Sorrels  ▼.  Self, 
Adm'r,  43  Ark.  451,  Cockrlll,  G.  J.,  speak- 
ing for  the  Supreme  Court  of  Arkansas  in 
this  connection,  said:  "Under  this  authority, 
Congress  declared  that  a  homestead  should 
be  given  to  an  actual  settler  on  certain  con- 
ditions, and  it  was  provided,  in  case  he 
should  die  without  receiving  a  patent  there- 
for, that  it  should  Issue  to  his  widow  or 
heirs.  This,  as  we  have  seen,  Congress  had 
the  unquestioned  right  to  direct  The  heirs 
of  the  deceased  homesteader,  in  this  case, 
availed  themselves  of  the  provision  and  took 
the  title  to  themselves.  It  is  not  necessary 
to  inquire  whether  (ingress  Intended  by 
this  provision  to  invest  them  with  the  title 
free  from  the  claims  of  the  creditors  of  their 
ancestor;  for,  in  section  2296  of  the  same 
chapter  of  the  Revised  Statutes,  it  is  declared 
'that  no  lauds  acquired  under  the  provi- 
sions of  this  chapter  shall  In  any  court  be- 
come liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  Issuing  of  the  pat- 
ent therefor.'  Effect  has  been  given  to  this 
provision  of  the  statute  by  the  courts  when- 
ever the  question  has  arisen.  Seymour  v. 
Sanders,  3  DUl.  437  [Fed.  Cas.  No.  12,690]; 
Gile  V.  Hallock,  33  Wis.  523;  Nycum  v,  Al- 
lister,  33  Iowa,  374.  It  Is  held  that  a  judg- 
ment obtained  on  a  debt  contracted  before 
the  patent  issued  is  not  a  lien  on  land  ac- 
quired under  the  act,  and  that  the  land 
cannot  be  sold  under  execution  from  such 
judgment,  whether  it  belongs  to  the  original 
settler  or  a  purchaser  from  him.  Miller  v. 
Little,  47  Cal.  348;  Russell  v.  Lowth,  21 
Minn.   167   [18  Am.  Rep.  388]." 

In  support  of  this  conclusion  are  In  re 
Daubner  (D.  C.)  96  Fed.  805;  Wallowa  Nat 
Bank  V.  Riley,  20  Or.  289,  45  Pac.  766,  54 
Am.  St.  Rep.  794;  Coleman  v.  McCormick, 
37  Minn.  179,  33  N.  W.  566;  Towner  v.  Rode- 
geb,  33  Wash.  153,  74  Pac.  50,  99  Am.  St 
Rep.  936.  Nor  Is  this  rule  In  conflict  with 
the  decision  of  this  court  in  Shelby  et  al.  v. 
Ziegler,  22  Okl.  799,  98  Pac.  989,  or  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit 
in  the  case  of  Bruu  v.  Mann,  151  Fed.  145, 
80  C.  C.  A.  513,  12  L.  R.  A.  (N.  S.)  164,  as 
In  both  of  these  cases  the  Judgments  were 
for  torts,  and  not  for  debts  contracted.  The 
effect  of  these  decisions  is  to  hold  that  the 
homestead  should  pass  to  tbe  actual  settler 
on  the  performance  of  certain  conditions, 
and,  in  case  he  should  die  without  receiving 
a  patent  therefor,  that  it  should  issue  to 
his  widow  or  heirs,  according  to  the  provi- 
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sions  of  the  homestead  law,  free  and  dis- 
charged of  any  debt  contracted  by  the  set- 
tler prior  to  the  time  that  the  patent  Isstled 
therefor. 

Section  5  of  the  act  of  AprU  26,  1906,  pro- 
vides that  all  patents  or  deeds  shall  issue 
in  the  name  of  the  allottee,  and  that.  If  such 
allottee  should  die  before  such  patent  or 
deed  becomes  effective,  the  title  to  the  lands 
therein  described  should  inure  to  and  vest 
in  his  heirs,  and,  in  case  such  allottee  should 
die  after  restrictions  bad  been  removed,  his 
property  should  descend  to  his  heirs  or  law- 
ful assigns,  etc.  This  provision  is  in  con- 
flict with  section  2522  of  Mansfield's  Digest 
(Ind.  T.  Ann.  St  1899,  S  1820),  which  pro- 
vides that  the  title  to  any  real  estate  of  in- 
heritance shall  descend  and  be  distributed 
in  parcenary  to  the  kindred  of  the  deceased, 
male  or  female,  subject  to  the  payment  of 
debts  and  the  widow's  dower,  etc.  Thus 
we  find  this  subsequent  special  provision  di- 
recting the  devolution  of  title,  but  which 
makes  no  provision  for  the  payment  of 
debts.  Even  were  we  to  admit,  which  we 
do  not,  that  the  act  of  April  28,  1904,  impli- 
edly repealed  all  former  l^siation  govern- 
ing the  control  and  alienation  of  allotted 
lands,  would  not  this  latter  special  act  work 
an  express  repeal  of  such  previous  act?  Be- 
sides, the  latter  act  contains  a  clause  re- 
pealing all  acts  and  parts  of  acts  inconsist- 
ent with  its  provisions.  So  that,  if  we 
should  accept  the  view  of  the  defendant  in 
error  and  i^ve  effect  to  the  act  of  April  28, 
1904,  yet  it  would  not  serve  the  purpose 
claimed  for  it,  as  clearly  there  would  be  an 
express  repeal  of  the  very  act  within  which 
he  attempts  to  bring  himself.  That  Con- 
gress had  the  right  to  determine  the  terms 
upon  which  allotted  lauds  should  descend  is 
no  longer  an  open  question  since  the  deci- 
dsion  of  the  Supreme  Court  in  Tiger  v. 
Western  Investment  Co.,  221  U.  S.  286,  31 
Sup.  Ct.  578,  55  U  Ed.  738. 

We  have  given  this  case  careful  and 
thoughtful  consideration,  and  have  been  aid- 
ed in  our  work  by  able  and  comprehensive 
briefs,  as  well  as  oral  arguments,  and  con- 
clude that  the  Judgments  Of  both  the  county 
court  and  district  court  of  Garter  county 
were  wrong  and  based  upon  an  erroneous 
conception  of  the  law. 

The  judgment  of  both  courts  should  there- 
fore be  reversed,  with  instructions  to  dis- 
miss the  petition  of  the  administrator  for 
the  sale  of  the  allotted  lands  of  Helton  Da- 
vis, deceased. 

(32  Okl.  570) 

VORHEES  V.  TONET. 

(Supreme  Court  of  Oklahoma.     Feb.  6,  1912. 

Rehearing  Denied  April  2,  1912.) 

(Syllahuit  Jiy  the  Court.) 
1.  Pleading  (i  93*)— Separate  Defenses. 

In   an   action    for   slander,    the    defendant, 
by  reason  of  sections  6634  and  5666,  Snyder's 


Statutes,  may  set  up  in  Us  answer  as  his  de- 
fense both  a  general  denial  and  the  plea  of 
justification. 

[EM.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  }§  189,  190;   Dec.  Dig.  {  93.»J 

2.  Libel  and  Slandeb  (g  94*)— Plea  or 
Justification. 

A  plea  of  justification,  in  an  action  for 
slander,  requires  eertainty  of  averment,  and 
must  justify  the  sting  of  the  very  charge  al- 
leged. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i§  219-225;  Dec.  Dig.  { 
94.*] 

3.  Libel  and  Slandeb  (|S  110,  lll*)—7Tcs- 
tifioation  — evidenck  — mmoatioh  of 
Dauaoes. 

While  offenses  of  the  same  general  nature 
are  not  admissible  as  justification  in  an  action 
for  slander,  such  offenses  are  admissible  in 
mitigation  of  damages,  and  as  tending  to  show 
the  absence  of  injury  or  of  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  307-324;  Dee.  Dig.  H 
110,  111.*] 

4.  Libel  and  Slandeb  (JJ  110,  111*)— Evt- 
denoe— JtrsimcATiON— MmoATiON  of  Dak- 

AQE8. 

The  slander  alleged  was  that  the  defend- 
ant had  said  that  the  plaintiff  had  stolen  mon- 
ey from  him  and  had  robbed  him,  and  was  a 
thief.     The  answer  pleaded  as  justifica- 


tion that  the  plaintiff  had  taken  money  from 
the  firm  without  accounting  for  it,  had  taken 
beefsteaks  from  the  store  without  charging 
himself  therefor,  had  procured  more  insurance 
than  the  value  of  the  stock  warranted,  and, 
after  a  fire,  had  attempted  to  pad  the  invoices, 
and  had  purchased  real  estate  with  the  part- 
nership funds  and  taken  title  in  his  own  name. 
Held,  that  this  was  not  justification,  although 
it  was  admissible  in  evidence  in  mitigation  of 
damages. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §J  307-314,  315-324;  Dec. 
Dig.  §1  110,  lll.»] 

S.  Appeal  and  Errob    ({  1031*)— Pbesdicp- 

TI0N8. 

Where  facts  are  pleaded  in  justification 
of  a  charge  of  slander,  and  evidence  is  offered 
under  this  plea,  and  these  facts  are  not  ad- 
missible in  justification,  but  are  admissible  in 
mitigation,  and  the  verdict  is  for  the  defend- 
ant, it  will  not  be  presumed  by  this  court  that 
the  erroneous  theory  upon  which  this  plea  was 
allowed  and  this  evidence  admitted  was  not 
prejudicial  to  the  rights  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4038-4046;  Dec  Dig.  i 
1031.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Stephens  County; 
F.  M.  Bailey,  Judge. 

Action  by  Dan  Vorhees  against  L.  E.  To- 
ney.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

E.  E.  Morris,  of  Oklahoma  City,  and  J.  B. 
Wilkinson,  of  Durant  for  plaintiff  in  error. 
Gilbert  &  Bond,  of  Oklahoma  City,  for  de- 
fendant in  error. 

AMES,  G.  The  plaintiff  sued  the  defend- 
ant for  slander.  • 

The  slanderous  words  alleged  were  as  fol- 
lows: "That  he  [the  said  plaintiff]  bad 
stolen  money  from  him  [defendant]  and  bad 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Big.  Key  No.  Series  ft  Bep'r  Indexes 
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robbed  him  [defendant],  and  that  he  [plain- 
tiff] was  a  God  damn  thief,  meaning  there- 
by to  charge  the  plaintiff  with  the  crime  of 
larceny,  and  with  the  crime  of  robbery." 

The  answer   was  as   follows:     "(1)  Now 
comes  the  defendant  In  the  above  styled  and 
entitled  canse,  and  for  his  second  amended 
answer  to  the  plaintiff's  petition  denies  each 
and  every,  all  and  singular,  the  averments 
therein  contained,  except  snch  as  are  here- 
inafter specifically  admitted.    (2)  He  denies 
that  be  had  the  conversation  alleged  In  the 
petition  of  plaintiff,  or  words  In  substance 
to  those  alleged  in  the  petition  of  plaintiff. 
(3)  Defendant  alleges  that  all  of  the  mat- 
ters set  forth  In  said  plaintiffs  petition  are 
true.  In  this,  to  wit:    (4)  That  the  plaintiff 
and  defendant  entered  Into  the  grocery  busi- 
ness In  the  town  of  Comanche,  Okl.,  each 
having  an  eqnal  and  ondlvlded  Interest  in 
the  profits  of  said  business.     (5)  That  the 
plaintiff  has  takoi  money  belonging  to  the 
firm  of  Toney  &  Vorhees  and  appropriated 
the  same  to  his  own  use,  and  failed  and  re- 
fased,  and  still  fails  and  refuses,  to  render 
to  this  defendant  or  to  the  firm  for  such 
moneys.    (6)  Defendant  alleges  that  they  had 
in  connection  with  their  grocer  business  a 
meatsbop,  and  that  the  plaintiff  would  go 
Into  said  meatsbop  and  procure  beefstealcs 
and  other  meats,  and  appropriate  them  to 
his  own  use  without  charging  himself  there- 
for, and  refuses  to  render  any  account  to 
this  defendant,  or  to  the  firm  aforesaid.    (T) 
Defendant  further  alleges  that  in  .lustiflca- 
tlon  of  the  statement  that  he  had  been  rob- 
bed by  the  plaintiff  that  plaintiff  bad  tai^en 
various  sums  of  money  out  of  the  funds'  of 
said  company  and  used  them  for  his  own 
use  and  benefit,  and  failed  and  refused,  and 
still  fails  and  refuses,  to  account  for  said 
fundR     (8)  For  further   Justification  as  to 
the  statement  that  the  defendant  said  plain- 
tiff was  a  God  damn  thief,  alleges  that  in 
said  grocer  stock  so  purchased  by  the  plain- 
tiff and  defendant  there  was  only  placed  the 
sun  of  92,600;   that  said  stock  was  depleted 
mitil   it   was   worth   approximately  $1,500; 
and  that,  just  prior  to  the  fire  which  de- 
stroyed said  building  in  which  said  business 
was  located,  plaintiff  procured  an  additional 
insurance  policy  for  $1,400,  making  a  total 
insurance    upon   said   stock   of   |3,900.      <9) 
That  subsequent  thereto  plaintiff  attempted 
to  procure  'padded'  Invoices,  and  made  false 
statements  as  to  the  amount  of  property  in- 
volved In  said  grocer  stock.     (10)  Defendant 
further  alleges,  in  addition  to  the  foregoing 
statements,  that  the  defendant  purchased  a 
certain  farm  out  of  the  partnership's  funds, 
and  caused  the  same  to  be  deeded  to  him- 
self." 

The  plaintiff  filed  a  general  demurrer  to 
tbls  answer,  and  also  demurred  specially  to 
the  portion  of  It  seeking  to  Justify  the  slan- 
derous words,  and  also  particularly  to  the 
eighth,  ninth,  and  tenth  paragraphs.  The 
court  overruled  all  these  demurrers,  and  the 


case  proceeded  to  trial,  resulting  In  a  ver- 
dict for  the  defendant.  Of  the  errors  al- 
leged, it  Is  only  necessary  to  consider  those 
arising  on  the  demurrers. 

[1]  It  is  argued  by  the  plaintiff  that  the 
general  demurrer  should  have  been  sustain- 
ed, because  in  such  an  action  the  defendant 
cannot  at  the  same  time  plead  a  general  de- 
nial and  Justification.  This  point  has  been 
settled  against  the  plaintiff  in  Wallace  v. 
Kopenbrlnk,  119  Pac.  579,  not  ofllcially  re- 
ported, wh«re  the  first  paragraph  of  the  syl- 
labus Is  as- follows:  "In  an  action  for  slan- 
der, the  defendant,  by  reason  of  sections 
5634  and  6666,  Comp.  Laws  1909,  may  set  up 
in  his  answer  as  his  defense  both  a  general 
denial,  and  that  the  defamatory  language 
alleged  to  have  been  used  by  him  is  true." 
[I]  We  will  consider  the  remaining  grounds 
of  deinnrrer  together.  It  will  be  noticed 
that  the  facts  pleaded  In  the  answer  are 
pleaded,  not  in  mitigation  of  damages,  but  as 
Justification  for  the  charge.  The  importance 
of  this  distinction  must  be  borne  in  mind. 
When  one  charges  another  with  a  distinct 
crime,  be  does  so  at  his  peril.  He  makes  a 
distinct  and  specific  charge  affecting  the 
moral  character  of  the  other.  When  called 
to  account.  In  order  for  him  to  Justify  this 
charge,  he  must  be  able  to  prove  it,  and  he 
must  be  able  to  prove  the  exact  offense 
charged,  and  not  some  other  similar  of- 
fense. The  general  rule  is  announced  in  Bo- 
dine  v.  Tlmes-.Ioumal  Pub.  Co.,  26  Okl.  1^, 
110  Pac  1096,  31  L.  B.  A.  (N.  S.)  147,  wljere 
it  is  said  in  the  syllabus:  .  "A  plea  of  justifi- 
cation in  an  action  for  libel,  to  be  a  defense, 
requires  great  certainty  of  averment,  and 
must  justify  the  sting  of  the  very  charge  al- 
leged; It  is  not  permissible  to  set  up  a 
charge  of  the  same  general  nature,  but  dis- 
tinct as  to  the  particular  subject."  There 
are  many  cases  Illustrating  this  rule,  of 
which  reference  may  be  made  to  the  follow- 
ing: Ricket  V.  Stanley,  6  Blackf.  (Ind.)  169; 
Buckner  v.  Spanlding,  127  Ind.  229,  26  N.  E. 
792 ;  Thibault  v.  Sessions,  101  Mich.  279,  59 
N.  W.  624 ;  Youngs  v.  Adams,  113  Mich.  199, 
71  N.  W.  585;  liOveland  v.  Hosmer,  8  How. 
Prac.  (N.  T.)  215;  Skinner  v.  Grant,  12  Vt 
456 ;  Sun  Printing  &  Pub.  Ass'n  v.  Scbenck, 
98  Fed.  925,  40  C.  C.  A.  163;  Dowle  v.  Prid- 
die,  216  111.  653,  76  N.  E.  243,  3  Ann.  Cas. 
526;  Watters  v.  Smoot,  33  N.  C.  316;  Pol-, 
let  V.  Sargent,  36  N.  H.  496 ;  Downs  v.  Haw- 
ley,  112  Mass.  237;  Andrews  v.  Vanduzer, 
11  Johns.  (N.  Y.)  38;  DlUard  v.  Collins,  66 
Va.  343. 

In  Ricket  v.  Stanley  and  Buckner  v. 
Spanlding,  supra,  it  was  held  that  a  charge 
of  adultery  with  one  person  cannot  be  jus- 
tified by  a  plea  of  adultery  with  another.  In 
Youngs  V.  Adams,  supra,  it  was  held  that  a 
charge  of  being  a  thief  cannot  be  Justified  by 
showing  that  the  plaintiff  was  guilty  of 
cheating,  fraud,  or  false  pretenses.  In  An- 
drews V.  Vanduzer,  supra,  and  Downs  v. 
Hawley,  supra,  it  was  held  that  a  charge 
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that  the  plaintiff  was  guilty  of  so'domy  with 
one  beast  could  not  be  Justifled  by  showing 
that  he  was  guilty  of  that  offense  with  an- 
other. In  Dlllard  t.  Collins,  supra,  it  was 
held  that  a  charge  of  horse  stealing  could 
not  be  justifled  by  showing  that  the  plaintiff 
had  stolen  a  hog  or  cow.  These  cases  illus- 
trate the  regard  which  the  law  has  for  man's 
reputation,  and  the  exact  nature  of  the  proof 
which  Is  required  to  justify  an  attack  upon  a 
man's  good  name.  Many  other  cases  are  col- 
lected In  notes  to  be  found  In  91  Am.  St 
Rep.  285,  and  31  U  R.  A.  (N.  S.)  132. 

The  rule  established  by  these  authorities 
may  seem  harsh;  but  these  cases  and  numer- 
ons  others  cited  In  the  notes  referred  to  es- 
tablish It  by  the  overwhelming  weight  of  au- 
thority. In  connection  with  these  authori- 
ties, howerer,  a  distinction  between  Justifica- 
tion and  mitigation  should  be  carefully  re- 
membered. In  Newell  on  Defamation,  Slan- 
der, and  Libel  (page  882),  it  Is  said:  "Where 
a  defendant  does  not  justify,  he  may  miti- 
gate the  damages  in  two  ways:  First.  By 
showing  the  general  bad  character  of  the 
plaintiff.  Second.  By  showing  any  circum- 
stances which  tend  to  disprove  malice,  but 
do  not  tend  to  prove  the  truth  of  the  charge." 
Many  cases  are  collected  by  the  author  sup- 
porting this  rule.  The  same  rule  Is  recog- 
nized In  Townshend  on  Slander,  and  libel 
(4th  Ed.)  art.  361,  p.  606,  where  It  Is  said: 
"Although  matter  in  mitigation  of  damages  is 
not  a  subject  of  demurrer,  yet,  if  set  up  in 
the  answer,  without  any  allegation  that  it 
is  set  up  in  mitigation  merely,  the  plaintiff 
may  infer  it  is  set  up  In  bar,  and  may  demur 
to  it" 

[3]  It  is  manifest  that,  while  in  the  'cases 
which  have  been  dted,  the  various  facts  of- 
fered did  not  Justify  the  exact  charge  made, 
such  facts  would  be  plainly  proper  to  con- 
sider in  mitigation  of  the  damages.  To 
charge  a  man  with  larceny  would  not  be  jus- 
tified by  showing  an  attempt  to  commit  lar- 
ceny, and  yet  such  an  attempt  would  plainly 
mitigate  the  damages.  The  result  is  that, 
while  the  facts  set  up  in  the  answer  do  not 
justify  a  charge  of  larceny  and  robbery,  they 
do  mitigate  the  damages,  and  tend  to  show 
the  absence  of  malice,  provided  they  can  be 
proven;  and  those  of  them  that  are  proper 
to  consider  In  mitigation  may  be  pleaded  as 
mitigating  circumstances.  Snyder's  Statutes, 
i  5666. 

[4,  51  With  reference  to  the  eighth  and  tenth 
paragraphs  of  the  answer,  it  will  be  noted 
that  there  is  no  allegation  that  the  matters 
therein  complained  of  were  done  with  any 
fraudulent  Intent,  which,  of  course,  would  be 
a  necessary  element,  in  order  to  make  them 
proper  subjects  of  mitigation.  It  is  argued, 
however,  by  the  defendant,  that  as  two  is- 
sues were  submitted  to  the  jury,  first,  wheth- 
er the  slanderous  words  were  spoken,  and, 
second,  whether  they  were  justified,  and,  as 
the  jury  has  found  for  the  defendant,  that 


we  should  assume  that  the  finding  waa  for 
the  defendant  on  the  first  issue,  and  that 
therefore  the  error  as  to  the  second  should 
be  disregarded.  If  the  evidence  on  the  sec- 
ond issue  had  been  submitted  as  matter  of 
mitigation,  this  conclusion  might  follow;  but, 
as  this  evidence  was  submitted  in  justifica- 
tion. It  may  be  that  the  Jury  found  that  the 
language  alleged  to  have  been  used  by  tbe 
defendant  was  used  by  him,  and  that  It  was 
justifled.  If  this  defense  had  been  pleaded 
in  mitigation,  and  the  jury  should  haTe 
found  for  the  plaintiff  on  the  first  Issue, 
the  mitigating  circumstances  could  not  have 
reduced  the  verdict  for  the  plaintiff  below 
$100  (Snyder's  Statutes,  |  2343);  while.  If 
these  facts  were  justification,  they  might 
have  resulted  in  a  verdict  for  the  defendant. 
We  cannot  presume  that  the  facts  pleaded  in 
Justification,  and  treated  as  jastlficatlon  In 
the  evidence  and  the  Instructions,  were  not 
material  to  the  result  reached  by  the  jury. 
Callahan  &  Co.  v.  Chickasha  Cotton  Oil  Com- 
pany, 17  Okl.  644,  87  Pac.  331. 

For  the  foregoing  errors,  we  think  tbe 
judgment  of  the  trial  court  should  be  re- 
versed and  remanded. 

PER  CURIAM.    Adopted  in  whole. 


a  Okl.  Cr.  U7) 
HUGHES  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  2, 1912.) 

(SyUahtu  6y  the  Court.) 

1.  Indictment  and  Information  (J  52*) — 
Vbrification— Necessitt. 

There  is  no  requirement  of  law  that  an  in- 
formation charging  a  felony  filed  in  the  district 
court  be  verified. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {g  163-168;  Dee. 
Dig.  S  62.*] 

2.  Indictment  and  Information  (|  47*) — 
Formal  Requisites  —  Allegation  as  to 
Pbeliminart  Examination. 

When  an  information  is  filed  charnng  a 
defendant  with  the  commission  of  a  felony, 
the  law  presumes  that  the  defendant  has  had  a 
preliminary  examination  or  has  waived  the 
same,  and  the  information  need  not  allege  that 
fact.  If  the  defendant  contends  that  no  pre- 
liminary examination  has  been  bad  or  waived, 
and  he  desires  to  raise  the  question,  he  must 
do  so  by  a  motion  to  set  aside  the  information 
on  that  ground,  and  the  burden  of  proof  is  on 
him. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  157;    Dec.  Dig. 

I  47.»] . 

3.  Indictment  and  Information  (|  2*)— Ne- 
cessitt FOB  Indictment  —  Cohbtitutionai. 
Provision. 

The  Constitution  of  Oklahoma  (article  2,  | 
17)  authorizes  prosecutions  for  felonies  by  in- 
formation, after  the  accused  has  had  a  prelim- 
inary examination  before  an  examining  magis- 
trate, or  having  waived  such  preliminary  ex- 
amination. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  g{  ^-8;  Dec  Dig. 
12.*] 
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4.  Indictment  awd  Information  (J  47*)— 
Writ  of  Error — Harmless  Error— Infor- 
mation. 

No  information  is  inaufficieot  by  reason 
of  any  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  157;  Dec.  Dig. 
t  47.*] 

6.  Criminal  Law  (§S  586, 1151*)— Writ  of  E^- 
ROR— Review— Discretion  of  Trial  Court 
— Contintiancb. 

The  granting  or  refusal  of  a  continuance 
in  a  criminal  case  is  largely  a  matter  of  discre- 
tion of  the  trial  court,  and  this  court  will  not 
reyerse  the  trial  court  on  the  decision  of  a  mat- 
ter which  rests  in  the  sound  discretion  of  the 
conrt,  anless  it  is  shown  tbat  there  lias  been 
an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f$  1311,  3045-3049;  Dec  Dig. 
{{  586,  1151.»] 

5.  Ehbf.zzu:ment  (f  14*)— Defenses— Aors 
or  Terson  Injured. 

The  relation  of  debtor  and  creditor  is  not 
substituted  for  that  of  principal  and  agent  or 
owner  and  broker  by  according  to  an  embez- 
ding  agent  or  broker  time  to  make  good  his  de- 
falcation, so  that  such  agent  may  not  after  be 
prosecuted  for,his  embezzlement. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  Sf  13-lB;   Dec.  Dig.  {  14,»] 

7.  Indictment  and  InforJcation  (J  132*)- 
Election  Between  Counts— Necessity. 

It  is  only  when  distinct  felonies,  not  of 
the  same  character,  are  charged  in  different 
coants  of  the  same  indictment  or  information, 
that  the  state  may  be  required  to  elect  upon 
which  count  it  will  claim  a  conviction. 

[Ed.  Note. — ^Por  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  425-453;  Dec. 
Dig.  t  132.*] 

8.  Indictment  and  Information  (§  132*)— 
Election  Between  Counts— Discretion  of 
Trial  Court. 

The  information  in  this  case  charged  in 
the  first  count  the  embezzlement  of  a  car  load 
of  apples,  and  in  the  second  count  the  embez- 
zlement of  the  money  derived  from  the  sale 
of  the  apples.  The  two  said  counts  charge 
the  same  felony.  Whether  the  state  should  be 
required  to  elect  upon  which  count  of  the  infor- 
mation it  would  stand  is  in  a  case  of  this  char- 
acter in  the  discretion  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Indictment 
aud  Information,  Cent.  Dig.  {{  425-453;  Dec. 
Dig.  i  132.*] 

fAdditional  Sytlaltug  iy  Editorial  Staff.) 

9.  Criminal  Law  (8§  628,  1148*)— Writ  of 
Error— Discretion  of  Trial  Court- In- 
dorsement on  Information. 

The  ruling  of  the  trial  court  in  permitting 
the  prosecution  to  indorse  the  names  of  addi- 
tional witnesses  on  the  information  when  the 
case  was  called  for  trial;  being  within  the  dis- 
cretion of  the  court,  will  not  be  reversed  in 
the  absence  of  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1409-1411,  1413-1419, 
3050-3052;   Dec.  Dig.  H  628,  1148.»] 

Appeal  from  District  Court,  Coal  County; 
A  T.  West,  Judge. 

Lee  Hughes  was  convicted  of  embezzle- 
ment, and  appeals.    Affirmed. 

Lee  Hughes,  plaintiff  In  error,  was  prose- 
cuted by  information  filed  in  the  district 
conrt  of  Coal   county  by   James   R.    Wood, 


county  attorney,  on  tbe  Uth  day  of  March, 
1909,  charging  him  In  three  counts  of  embez- 
zlemeiii  and  larceny  of  apples  and  money,  the 
personal  property  of  one  H.  A.  Squires.  An 
amended  Information  was  filed  March  18th, 
charging  embezzlement  in  the  first  and  lar- 
ceny in  the  second  count  The  county  attor- 
ney dismissed  the  count  charging  larceny, 
and  relied  for  conviction  upon  the  count 
charging  embezzlement;  the  first  paragraph 
charging  the  embezzlement  on  November  13, 
1908,  of  231  barrels  of  apples,  the  second 
paragraph  charging  the  embezzlement  on  said 
day  of  $375  In  money,  the  proceeds  of  the 
sale  of  said  apples,  tbe  said  Lee  Hughes  be- 
ing alleged  to  be  the  agent,  broker,  and  as- 
signee in  trust,  of  the  said  H.  A.  Squires.  He 
was  put  upon  trial  and  found  guilty;  his  pun- 
ishment being  assessed  by  the  jury  at  two 
years  in  the  penitentiary.  The  Jud^ent  and 
sentence  was  entered  November  12,  1909. 
From  tbe  judgment  and  an  order  overruling  a 
motion  for  a  new  trial,  the  defendant  appeal- 
ed by  filing  in  this  court  on  May  9,  1910,  hl8 
petition  In  error  with  case-made. 

J.  6.  Ralls,  of  Atoka,  and  O.  T.  Ralls,  of 
Coalgate,  for  plaintiff  In  error.  Chas.  West, 
Atty.  Gen.,  Smith  C.  Matson,  Asst  Atty. 
Gen.,  and  James  R.  Wood,  Co.  Atty.,  all  of 
Coalgate,  for  the  State. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  Tbe  petition  alleges  50  assignments 
of  error,  7  of  which  go  to  the  sufficiency  of 
the  information,  and  will  be  considered  to- 
gether. 

[1-3]  It  is  contended  that  the  amended  in- 
formation should  have  been  set  aside  on  the 
defendant's  motion,  and  that  his  demurrer 
thereto  should  have  been  sustained,  because 
It  was  not  verified  properly,  and  it  falls  to 
allege  that  tbe  defendant  had  a  preliminary 
examination,  and  that  there  Is  no  authority 
of  law  for  prosecuting  by  Information  cases 
of  this  kind.  Each  of  these  contentions  have 
been  decided  adversely  by  this  court  In  the 
following  cases:  Henson  v.  State,  5  Okl.  Cr. 
201,  114  Pac.  630;  In  re  McNaught,  1  Okl. 
Cr.  528,  99  Pac.  241;  Canard  v.  State,  2 
Okl.  Cr.  505,  103  Pac.  737,  881,  139  Am.  St. 
Rep.  949;  Blair  v.  State,  4  Okl.  Cr.  359,  111 
Pac.  1003;  Heacock  v.  State,  4  Okl.  Cr.  606, 
112  Pac.  949.  The  order  denying  motion  to 
set  aside  and  the  order  overruling  the  de- 
murrer were  properly  made. 

(SI  The  next  assignment  goes  to  the  action 
of  the  court  in  overruling  a  motion  for  con- 
tinuance. When  the  case  was  called  for  trial, 
the  defendant  filed  his  application  for  con- 
tinuance, based  on  the  absence  of  one  Geo. 
W.  Delk  of  Atoka  county,  for  whom  a  sub- 
poena had  been  issued  and  service  obtained 
in  Atoka  county.  No  reason  appears  of  rec- 
ord why  this  witness  did  not  attend.  No  at- 
tachment was  asked  for,  hut  the  court  of 
its  own  motion  upon  overruling  the  appllca- 
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tion  for  a  continuance  ordered  an  attachment 
for  tbe  absent  witness.  The  application  does 
not  show  diligence,  and  no  abuse  of  discre- 
tion appears  from  the  record.  The  rule  is 
well  settled  that  the  granting  or  refusal  of 
a  continuance,  particularly  for  causes  not 
enumerated  in  the  statute,  is  a  matter  large- 
ly within  the  sound  discretion  of  the  trial 
court,  and  nothing  but  the  abuse  of  this  dis- 
cretion will  warrant  the.  appellate  court  in 
interfering  with  the  Judgment  Vance  t.  Ter- 
ritory, 3  Old.  Cr.  208, 105  Pac.  307.  We  thinli 
the  application  was  properly  denied. 

[I]  For  the  same  reason  the  contention 
that  tbe  court  erred  in  permitting  the  pros- 
ecution to  indorse  the  names  of  additional 
witnesses  on  the  Information,  when  the  case 
was  called  for  trial,  is  without  merit  Steen 
V.  State,  4  Old,  Cr.  309,  111  Pac.  1097.  The 
orerrullng  of  the  defendant's  challenge  for 
cause  to  the  Juror  Honter  Landon  is  assigned 
as  error.  This  assignment  is  without  merit 
The  examination  of  this  Juror  did  not  show 
him  to  be  disqualified  within  the  statute,  and 
tbe  decisions  of  this  court  thereon. 

[7]  The  eleventh  assignment  of  error  Is 
that  the  court  erred  in  overruling  the  de- 
fendant's motion  to  require  the  prosecution 
to  elect  upon  which  count  it  would  stand. 
Upon  the  trial  It  appeared  without  contra- 
diction ttiat  the  prosecuting  witness,  Squires, 
shipped  a  car  load  of  apples  from  his  home 
at  Wallace,  Mo.,  to  tbe  defendant  at  Lehigh, 
Okl.;  that  the  defendant  was  to  sell  the 
same  and  retain  10  per  cent,  as  his  commis- 
sion; that  the  defendant  disposed  of  all  ex- 
cept a  few  bushels.  Squires,  coming  to  Le- 
high, demanded  the  proceeds,  and  the  de- 
fendant told  him  he  would  settle  on  a  basis 
of  paytog  Squires  $375.  This  amount 
Squires  agreed  to  accept  in  full.  The  de- 
fendant then  said  that  he  did  his  banliing 
business  at  Atoka,  and  he  would  go  there 
and  see  bis  banker,  and  make  arrangements 
for  settlement.  The  defendant  left  the  state 
that  night  The  defendant  never  paid,  or 
caused  to  be  paid,  to  Squires  the  money  re- 
ceived for  the  apples,  and  kept  the  same  and 
converted  it  to  his  own  use.  This  was  the 
transaction  alleged  as  embezzlement  In  the 
first  two  paragrapiis  of  the  Information. 
While  as  a  matter  of  pleading  the  two  para- 
graphs constitute  but  one  count,  the  parties 
and  the  court  considered  them  as  two  counts, 
the  first  charging  embezzlement  of  the  ap- 
l>le8  and  the  second  embezzlement  of  the 
money  derived  from  the  sale  of  the  apples. 
Treating  these  paragraphs  as  separate 
counts,  there  was  no  prejudice  to  the  defend- 
ant in  the  refusal  of  the  court  to  require  the 
state  to  elect. 

[4]  No  information  is  insufficient  by  rea- 
son of  any  imperfection  in  matter  oi  form 
which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the 
merits.  It  Is  well  settled  that,  where  one 
felony  is  set  out  in  various  ways  in  differ- 


ent counts  to  meet  diversities  In  the  proof, 
no  election  of  counts  is  required.  The  state 
may  be  required  to  elect  upon  which  count 
of  an  Indictment  or  information  It  will  claim 
conviction  only  when  felonies  not  of  the 
same  character  are  charged  in  diflferent 
counts  In  the  same  indictment  or  Informa- 
tion. 

[t]  Whether  the  state  siionld  be  required 
to  dect  upon  which  count  of  the  Informa- 
tion it  would  stand  is  in  a  case  of  this  char- 
acter in  the  discretion  of  the  trial  court. 
In  this  case  it  was  all  a  question  of  Intent  as 
to  whether  or  not  the  defendant  was  guilty 
of  embezzlement  of  the  apples  or  of  the 
money  he  derived  from  their  sale,  and  this 
was  for  the  Jury  to  pass  upon  under  all  the 
proof  in  the  case,  and  the  court  very  proper- 
ly left  this  fact  to  be  determined  by  the  jury 
under  the  Instructions  given. 

[6]  After  the  state  had  concluded  the  In- 
troduction of  Its  testimony,  the  defendant's 
counsel  filed  a  demurrer  to  the  evidence,  and 
asked  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty..  Tbe  question 
presented  Is  thlB:  Is  there  any  evidence  tend- 
ing to  show  the  commission  by  the  defendant 
of  the  offense  charged?  A  sufficient  answer 
is  found  in  the  statement  herein  of  the  undis- 
puted facts,  and  this  bare  outline  of  the 
facts  by  no  means  represents  the  full  force 
of  the  proof  presented  by  the  prosecution. 
In  fact,  we  tlilnk  It  conclusively  shows  the 
guUt  of  the  defendant  of  the  crime  charged. 
Tbe  defendant  did  not  testify  as  a  witness 
in  the  case.  The  contention  that  the  rela- 
tion of  creditor  and  debtor,  and  not  that  of 
principal  and  agent  or  owner  and  broker, 
was  created  because  Squires  agreed  to  accept 
$375  in  settlement  is  without  merit. 

The  remaining  assignments  are  based  up- 
on Instructions  requested  by  defendant's 
counsel  and  refused,  and  on  tbe  instructions 
given  by  the  court.  We  have  examined 
these  assignments  of  error,  and  do  not  think 
any  of  them  are  well  taken.  The  instruc- 
tions given  fairly  and  correctly  state  tbe 
law  of  the  case. 

Of  the  50  assignments  of  error  argued  la- 
the defendant's  brief  but  one  is  supported  by 
citation  of  authority.  We  refer  to  this  fact 
for  the  purpose  of  saying  that  this  practice 
of  alleging  unfounded  assignments  of  error 
and  arguing  the  same  without  the  citation 
of  authority  to  support  the  contentions  made 
should  not  be  indulged  In.  They  presumably 
cost  counsel  effort  and  time,  and  they  need- 
lessly occupy  tbe  time  of  the  court  and  they 
avail  nothing. 

Inasmuch  as  tbe  conclusion  reached  by 
the  Jury  is  a  Just  one  from  the  evidence,  and 
finding  no  prejudicial  error,  the  Judgment 
of  the  district  court  of  Coal  county  Is  af- 
firmed. 

FURMAN,  P.  J.,  and   ARMSTRONG,  J, 

concur. 
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(1  Okl.   Or.  118) 

Ez  parte  SPENCER. 

(Urimlnal  Court  of  Appeals  of  Oklahoma. 

AprU  2,  1912.) 

(Synahut  hy  the  Court.) 

1.  IRTOXICATINO  LiqnoBS  (I  211*)— Irfobka- 

>      TION — SUPFICIENCy. 

Where  an  information  charges  the  defend- 
ant vitb  having  in  his  possession  intoxicating 
liquors  with  the  intention  of  violating  the  pro- 
visions of  the  prohibitory  liquor  laws  of  Okla- 
homa, such  inforination  states  an  offense  against 
the  laws  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8  251 ;    Dec.  Dig.  {  211.*] 

2.  Indictment  and  Information  (|  196*)— 
Objections— Waiver. 

Where  a  defendant  goes  to  trial,  and  for 
the  first  time  objects  to  the  information  or  in- 
dictment, when  the  state  attempts  to  intn>dnce 
testimony  thereunder,  or  upon  appeal,  or  by 
habeas  corpus,  the  objection  should  be  overrul- 
ed if  by  any  intendment  or  presumption  the  in- 
formation or  indictment  can  be  sustained. 
~  [Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Si  628-635;  Dec. 
Dig.  I  196.»] 

3.  Habeas  Corpus  (|  30*)— Defects  in  In- 
formation. 

Formal  defects  in  an  information  cannot 
be  presented  by  habeas  corpus  proceedings. 

(Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  (  25;    Dec.  Dig.  i  30.*] 

Petition  of  Jim  Spencer  for  writ  of  habeas 
corpus.    Writ  denied. 

Hargls  &  Sams,  of  Pawhuska,  for  peti- 
tioner. 

FURMAN,  P.  J.  The  petition  for  a  writ 
of  habeas  corpus  discloses  the  fact  that  the 
petitioner  is  confined  in  the  county  jail  of 
Osage  county,  in  the  custody  of  the  sheriff 
of  said  county,  under  and  by  virtue  of  a 
judgment  and  sentence  rendered  in  the  coun- 
ty conrt  of  said  county  against  him  for  a 
violation  of  the  prohibitory  liquor  laws  of 
the  state  of  Oklahoma.  The  punishment  of 
petitioner  was  assessed  at  a  fine  of  $150  and 
90  days  confinement  in  the  county  jail.  The 
petitioner  claims  that  his  conviction  was  ille- 
gal and  void  because  the  Information  upon 
which  it  was  obtained  falls  to  charge  any 
offense  against  the  laws  of  the  state.  The 
charging  part  of  the  information  Is  as  fol- 
lows: "That  on  the  3d  day  of  June,  one 
thousand  nine  hundred  and  eleven,  in  the 
said  county  of  Osage,  state  of  Oklahoma,  the 
said  defendant,  Jim  Spencer,  then  and  there 
being,'  did  then  and  there  wrongfully  and 
unlawfully  have  in  his  possession  certain  In- 
toxicating liquor,  to  wit,  one  quart  of  whis- 
ky, one  quart  of  gin  and  about  thirty  pints 
of  beer,  with  the  intention  of  violating  the 
ppovlslons  of  the  prohibitory  liquor  laws  of 
tiie  state  of  Oklahoma."  The  objection  to 
the  Information  Is  that  It  does  not  state  what 
section  of  the  prohibitory  liquor  law  peti- 
tioner Intended  to  violate.  An  examination 
of  the  statute  will  show  the  offense  which  it 
creates   Is   described   In   the   following   lan- 


guage :  "  *  *  *  Or  to  have  the  possession 
of  any  such  liquors  with  the  intention  ot 
violating  any  of  ttie  provisions  of  this  act" 

[1]  The  Information  alleges  that  the  pe- 
titioner had  possession  of  the  intoxicating 
liquors  therein  described  "with  the  Intention 
of  violating  the  provisions  of  the  prohibitory 
liquor  laws  of  the  state  of  Oklahoma."  This 
language  is  certainly  as  broad  as  the  statute. 
It  charged  the  petitioner  with  having  pos- 
session of  such  liquors  with  the  Intention  of 
violating  all  of  the  provisions  of  the  pro- 
hibitory liquor  laws  of  the  state.  The  first 
case  coming  before  this  court  involving  the 
question  here  presented  was  that  of  Michael 
V.  State,  2  Okl.  Cr.  703,  103  Pac  1069.  In 
that  case  the  charging  part  of  the  informa- 
tion was  as  follows:  "That  Jack  Michael  In 
the  aforesaid  county,  on  the  2d  day  of  May, 
A.  D.  1908,  in  the  county  of  Craig,  state  of 
Oklahoma,  then  and  there  being,  did  then 
and  there  willfully  and  unlawfully  have  in 
his  possession  fermented  and  intoxicating 
liquors,  to  wit,  tour  pints  of  whisky,  with  in- 
tent to  nse  the  same  in  violating  the  law, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 
In  that  case  It  is  seen  that  the  information 
simply  charged  the  intent  upon  the  part  of 
the  defendant  to  use  the  liquors  In  his  pos- 
session in  violating  the  law.  The  defendant 
demurred  to  the  information  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  violation  of  the  law.  This  de- 
murrer was  presented  at  the  proper  time, 
and  was  overruled,  and  the  defendant  re- 
served an  exception.  'Defendant  was  con- 
victed. Upon  appeal  It  was  held  that  the 
demurrer  should  have  been  sustained  upon 
the  ground  thatthe  information  was  too  gen- 
eral and  indefinite  in  not  charging  what  law 
the  defendant  Intended  to  violate.  The  in- 
formation in  this  case  is  attacked  for  the 
first  time  after  conviction,  and  the  attempt 
is  made  by  this  petition  for  a  writ  of  habeas 
corpus.  If  there  is  any  formal  defect  in  an 
Information  which  might  be  cured  by  amend- 
meht,  it  is  the  duty  of  counsel  to  present  it 
before  the  trial  begins. 

[2]  Where  a  defendant  goes  to  trial  and  for 
the  first  time  objects  to  the  information  or 
Indictment  when  an  attempt  is  made  to  in- 
troduce testimony  thereunder,  or  upon  ap- 
peal, or  by  habeas  coiptis,  the  objection 
should  be  overruled  if  by  any  intendment  or 
presumption  the  information  or  Indictment 
can  be  sustained.  See  Edwards  v.  State,  5 
Okl.  Cr.  20,  113  Pac.  214;  White  v.  State,  4 
Okl.  Cr.  148,  111  Pac.  1010.  Formal  defects 
In  an  Indictment  can  never  be  presented  by 
habeas  corpus  proceedings.  Even  if  the  in- 
formation in  this  case  was  defective  in  not 
pointing  out  the  section  of  the  prohibitory 
liquor  law  of  this  state  which  the  defend- 
ant Intended  to  violate,  this  defect  was  waiv- 
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ed  by  the  action  of  the  petitioner  In  going 
to  trial  without  making  his  objection  In  prop- 
er time.  In  no  event  could  the  case  of  Mi- 
chael T.  State  be  considered  as  authority  in 
support  of  the  contention  of  petitioner.  In 
the  case  of  State  t.  Feeback,  3  Okl.  Cr.  510, 
107  Pac.  443,  Judge  Owen,  speaking  for  this 
court  said:  "Counsel  for  the  defendant  in- 
sist that  the  action  of  the  trial  court  in 
sustaining  the  demurrer  was  in  accordance 
with  the  decision  of  this  court  in  ttie  case 
of  Michael  v.  State,  2  Okl.  Cr.  708,  103  Pac. 
1069.  The  conclusions  reached  in  the  Mi- 
chael Case  are  correct  under  the  information 
la  that  case.  The  information  there  charged 
the  unlawful  possession  of  the  liquor,  'with 
Intent  to  use  the  same  in  violating  the  law.' 
This  language  does  not  indicate  what  use 
was  Intended.  The  offense  sought  to  be  pun- 
ished here  is  purely  statutory,  and  consists 
in  having  the  possession  with  the  intention  of 
violating  any  of  the  provisions  of  the  statute. 
It  is  a  rule  of  oniversal  application  that, 
when  a  statute  creates  the  offense  and  sets 
out  the  facts  which  constitute  it,  the  offense 
may  be  sufficiently  charged  in  the  language 
of  the  statute.  Bishop  in  his  work  on  crimi- 
nal procedure  announced  the  rule  in  this 
language:  'The  allegations  must  cover  so 
many  of  the  statutory  terms  as  will  show  a 
prima  facie  violation  of  the  written  law, 
and  need  not  cover  no  more.'  The  indictment 
in  this  case,  in  effect,  charged  the  defendant 
with  having  the  unlawful  possession  of  the 
liquor  with  the  intention  to  violate  all  the 
provisions  of  the  statute  against  selling,  bar- 
tering, giving  away,  etc.  In  the  Michael 
Case  the  court  said  it  was  necessary  to  al- 
lege the  defendant's  intention  to  violate  some 
one  -of  the  provisions.  The  crime  is  none 
the  less  complete  if  he  intended  to  violate  ail 
of  them.  »  •  *  Possession  of  the  liquor 
with  the  intention  of  violating  any  provisions 
of  the  statute  is  a  criminal  overt  act.  This 
is  the  offense  charged  in  the  statute.  The 
information  In  the  Michael  Case  was  not  in 
the  language  of  the  statute,  nor  was  the  lan- 
guage used  equivalent  to  the  words  of  the 
statute.  To  say  that  a  man  intends  to  use 
the  liquor  in  violating  the  law  does  not 
charge  any  offense  for  the  reason  that  it  Is 
too  Indefinite."  The  case  of  State  v.  Pee- 
back  was  approved  and  reaffirmed  in  the  case 
of  Childers  v.  State,  4  Okl.  Cr.  238,  111  Pac. 
95».  This  court  there  said:  "In  this  case  the 
Information  charged  the  defendant  with  hav- 
ing in  his  possession  the  liquor  described  in 
the  information  with  the  Intention  of  violat- 
ing the  prohibitory  liquor  law  of  the  state  of 
Oklahoma.  Upon  the  authority  of  state  v. 
Feeback  we  hold  that  the  information  In  the 
case  at  bar  was  sufficient,  and  that  the  court 
did  not  err  In  overruling  the  demurrer  there- 
to." 

We  are  of  the  opinion  that,  wliere  an  in- 
formation or  indictment  charges  that  the  de- 


fendant was  in  possession  of  intoxicating 
liquors  with  the  intention  of  violating  the 
provisions  of  the  prohibitory  liquor  law  of 
the  state,  the  defendant  is  thereby  sufficient- 
ly notified  of  the  nature  of  the  offense  charg- 
ed against  him,  and  that  a  conviction  upon 
such  an  information  is  valid.  The  writ  of 
habeas  corpus  therefore  will  not  issue  in  this 
cause,  as  we  find  that  the  petitioner  is  prop- 
erly in  the  custody  of  the  sheriff  of  Osage 
county. 

ARMSTRONG  and  DOYLB,  JJ.,  concur. 

(7  Okl.    Cr.  110) 
RTAIi  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Intoxicating  Liquors  (S  236*)— EvroENCK 
— Violation  of  Pbohibitoby  Law. 

For  evidence  sustaining  the  charge  of  hav- 
ing possession  of  intoxicating  liquors  with  in- 
tent to  sell  the  same,  see  opinion. 

[E!d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |^  300-322;  Dec.  Dig.  i 
236.*] 

2.  CRimNAL  Law   (|  1105*)— AppeaIt— Oase- 
Made— ScrnciENCY. 

Allegations  contained  in  a  motion  for  a 
new  trial  as  to  occurrences  which  took  place 
in  open  court,  of  which  the  trial  jndge  had  per- 
sonal knowledge,  will  not  be  considered  upon 
appeal  unless  the  case-made  contains  proper  re- 
citals of  what  occurred  duly  certified  to  by  the 
trial  judge. 

[Ed.  Note.— For  other  csros,  see  Criminal 
Law,  Cent.  Dig.  §§  2887-2889;  Dec.  Dig.  f 
1105.*] 

Appeal  .from  Superior  Court,  Muskogee 
County;   Farrar  L.  McCain,  Judge. 

Paul  Rial  was  convicted  of  violation  of 
the  prohibitory  law,  and  appeals.    Affirmed. 

See,  also,  115  Pac.  1132. 

W.  W.  Momyer,  of  Muskogee,  for  appellant. 
Chas.  West,  Atty.  Gen.,  and  Smith  C.  Matson, 
Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  In  this  case  the  undis- 
puted evidence  is  that  appellant,  Paul  Rial, 
conducted  what  was  known  as  the  Bank 
drug  store  in  the  city  of  Muskogee;  that 
this  drug  store  was  searched  for  intoxicat- 
ing liquors  in  December,  1910;  thit  there 
was  a  room  about  16  by  18  feet  In  the  back 
of  the  drug  store,  and  in  this  room  was 
found  a  quantity  of  whisky  and  beer  on  ice. 
and  that  there  was  also  in  this  room  an  ice 
box,  glasses  for  drinking  intoxicating  liquors, 
and  a  cork  puller.  There  was  a  barrel  be- 
hind the  counter  in  which  empty  bottles  were 
placed.  There  was  a  counter  in  the  room 
with  a  shelf  behind  the  counter.  There  was 
a  bottle  of  whisky  and  one  of  wine  setting 
on  this  shelf,  and  the  corks  set  in  them 
loosely.  There  was  a  vault  that  cut  Into  the 
room  between  the  prescription  case  and  the 
north  side  of  the  room.    In  this  vault  nails 
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were  found  In  planks  placed  In  there  loosely 
■o  tbey  could  be  pulled  oat  witb  tbe  fingers, 
and,  when  they  were  pulled  out,  the  planks 
would  slide  out  In  this  vault  about  30 
bottles  of  wine  were  found;  also  a  five-gal- 
lon water  bottle  containing  about  a  gallon  of 
whisky  and  also  a  tow  sack  full  of  beer  bot- 
tles and  another  tow  sack  half  full  of  beer. 

[1]  The  above  is  a  condensed  statement  of 
the  testimony  on  the  part  of  tbe  state.  The 
appellant  offered  no  evidence  in  reply.  This 
evidence  conclusively  shows  that  appellant 
and  all  persons  concerned  with  him  In  con- 
ducting this  establishment  were  violating  the 
law,  and  all  such  persons  should  have  been 
prosecuted  and  convicted  for  their  participa- 
tion In  this  offense.  If  a  man  works  In  such 
an  establishment  as  an  employ^,  be  Is  Just 
as  guilty  as  tbe  proprietor.  No  one  should 
be  permitted  to  escape  punishment  upon 
tbe  ground  that  he  was  an  employs  when  he 
commits  an  unlawful  act  Under  our  statute 
all  persons  concerned  in  the  commission  of 
an  offense  are  Just  as  guilty  as  though  they 
committed  tbe  offense  themselves.  The  mo- 
tion for  a  new  trial,  among  other  things,  al- 
lies: "That  tbe  jury  which  tried  the  de- 
fendant was  not  Impaneled  as  provided  by 
law  and  was  not  a  legal  Jury  in  this,  to  wit: 
That  during  the  same  term  of  tbe  superior 
court  of  Muskogee  county,  Okl.,  at  which 
this  defendant  was  tried  and  on  tbe  day  im- 
mediately preceding  the  trial  of  this  defend- 
ant a  Jury  was  duly  impaneled  and  sworn 
in  said  court  to  try  tbe  case  of  the  state  of 
Oklahoma  v.  S.  H.  Pate,  and  that  after  said 
jury  bad  been  impaneled  and  sworn  to  try 
said  cause  a  continuance  of  the  case  of  the 
State  of  Oklahoma  v.  S.  H.  Pate  was  had  by 
tbe  court  until  the  following  morning,  the 
said  jury  being  admonished  by  the  court 
that  they  were  still  in  the  trial  of  said  cause, 
and  that  on  the  calling  of  tbe  case  of  the 
State  of  Oklahoma  v.  This  Defendant  J.  C 
Hood,  one  of  the  said  Jurymen,  then  engag- 
ed In  the  trial  of  tbe  case  of  the  State  of 
Oklahoma  v.  S.  H.  Pate,  was  impaneled  and 
sworn  to  try  the  cause  against  this  defend- 
ant and  the  said  Juryman  did  so  sit  on  the 
trial  of  this  defendant;  that  this  defendant 
bad  no  knowledge  or  information  that  the 
atoresald  Juryman  was  engaged  In  the  trial 
of  the  case  of  the  State  of  Oklahoma  v.  S.  H. 
Pate  until  after  the  verdict  in  this  case  bad 
been  rendered." 

We  cannot  consider  this  question  because 
tbe  case-made  nowhere  contains  a  statement 
properly  certified  to  by  tbe  trial  Judge  touch- 
ing this  matter.  It  Is  true  that  tbe  judge 
does  certify  that  appellant's  motion  for  a 
new  trial  was  filed,  but  he  does  not  certify 
to  tbe  truthfulness  of  any  statement  contain- 
ed therein.  If  an  appellant  can  perfect  his 
case-made  as  to  any  matter  occurring  in  open 
court  of  which  the  Judge  has  personal  knowl- 
edge by  making  statements  in  bis  motion  for 


a  new  trial  or  by  aflldavltB  iupportlng  sucb 
motion,  why  the  necessity  of  having  a  Judge 
certify  to  the  case-made  at  all?  If  this  can 
be  done,  the  records  of  trial  courts  would  be 
taken  out  of  the  hands  of  the  judge,  and 
would  be  at  the  mercy  of  defendants,  and 
this  court  would  not  know  what  to  depend 
upon.  Nothing  which  occurred  in  open  court 
in  the  presence  of  the  trial  judge  can  be 
considered  upon  appeal,  unless  sucb  matters 
are  embodied  In  proper  recitals  in  the  case- 
made  and  are  certified  to  by  the  judge.  This 
is  the  plain  letter  of  the  law.  See  Saunders 
V.  State,  4  Okl.  Cr.  264,  111  Pac.  965;  Coch- 
ran V.  Stote,  4  Okl.  Cr.  379,  111  Pac.  974; 
Beatty  v.  State,  5  Okl.  Cr.  105,  113  Pac  237; 
Nowlin  V.  State,  6  Okl.  Cr,  — ,  115  Paa  625. 

[2]  As  the  judge  has  not  certified  to  the 
truthfulness  of  the  statements  contained  in 
appellant's  motion  for  a  new  trial,  which 
occurred  in  open  court  and  of  which  the 
judge  bad  personal  knowledge,  we  cannot 
consider  this  matter. 

The  judgment  of  tbe  lower  court  Is  there- 
fore affirmed. 

DOTLE,  J.,  concurs.  ARMSTRONG,  J., 
concurs  In  result 

(7  Okl.  Or.  tan 
TERRT  et  aL  r.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  4,  1912.) 

(Byttahut  (y  the  Court.) 

1.  Intoxicating  Liquors  ({  236*)— Cana- 
NAi,  Pbosbcutions  —  SuFnorENcT  op  Evi- 

UENCK. 

For  testimony  which  soBtains  a  verdict  for 
having  poBseBsion  of  intoxicating  liquors  with 
intent  to  violate  the  prohibitory  liquor  laws  of 
Oklahoma,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquora,  Cent  Dig.  U  300-322;  Dec  Dig.  f 
236.*] 

2.  Witnesses  (S  844*)— Cbbdibiutt  and  lu- 

FEAOHMENT— ADMISSIBrLirr  OF  EVIOBNCK. 

The  previous  occupation,  companions,  and 
associates  of  a  witness  are  proper  subjects  of 
inquiry  for  the  purpose  of  affecting  his  credi- 
bUity. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  800,  801;   Dec.  Dig.  {  344.*] 

3.  Ckiiunai.  Law  ({  345*)— Evidence— lUx- 
evanct— Pbeparation  fob  Cbime. 

Where  a  person  is  on  trial,  any  fact  is 
admissible  in  evidence  which  tends  to  prove 
preparation  on  his  part  to  commit  the  crime 
with  which  he  is  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  H  764,  765,  777;   Dec  Dig.  i 

4.  Cbihinai.  Law  ({  423*)— Evidencb— Acts 

AND  DEOLABATIONS  OF  OONSPIBATOBS. 

Where  two  or  more  persons  have  conspir- 
ed together  to  commit  an  offense,  any  state- 
ment made  by  one  of  such  persons  in  pursuance 
of  such  conspiracy  is  admissible  in  evidence 
against  all  of  his  co-conspirators. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  089-1001;  Dec  Dig.  | 
423.*] 


•Tor  ether  ms«s  ■••  asm*  topic  sad  section  NUIIBBR  In  Oce.  Dig.  *  Am.  Dig.  Kay  No.  Series  *  Rap'r  IndaxM 


Digitized  by 


Google 


560- 


122  PACIFIC  BBPOBTBB 


(Okl. 


AppeftI  from  Blaine  County  Court;  O.  W. 
Ferguson,  Judge. 

E.  J.  Terry  and  another  were  convicted  of 
having  In  their  possession  Intoxicating  liq- 
uors with  the  intention  of  violating  the  pro- 
hibitory law,  and  appeal.    Affirmed. 

Ben  Smith,  of  Watonga,  and  J.  W.  John- 
son, of  Oklahoma  City,  for  appellants.  Chas. 
West,  Atty.  Gen.,  and  Smith  C.  Hatson, 
Asst  Atty.  Gen.,  for  the  State. 

FCRMAN,  P.  3.  Tbla  is  an  appeal  from  a 
Judgment,  rendered  in  tlie  county  court  of 
Blaine  county,  against  appellants  for  hav- 
ing in  their  possession  intoxicating  liquors 
with  the  Intention  of  violating  the  prohibit- 
ory liquor  laws  of  this  state. 

[1]  It  was  proven  upon  the  trial  of  this 
cause  that  on  the  14th  day  of  February, 
1911,  the  premises  occupied'  by  appellants 
were  searched  for  Intoxicating  liquors  by 
the  officers  of  Blaine  county;  that  appellan^ 
claimed  to  be  engaged  in  the  poultry  busi- 
ness, and  occupied  a  two-room  house  In  the 
town  of  Watonga;  that  one  of  these  rooms 
was  occupied  as  a  living  room  and  the  other 
as  a  place  of  business;  that  a  barrel,  con- 
taining 37  bottles  of  whisky,  was  found  In 
this  house  in  the  room  used  as  a  living  room, 
and  also  a  bottle  of  whisky  was  found  in 
said  room;  that  an  empty  barrel  was  found 
in  this  house  similar  to  the  oue  which  con- 
tained the  whisky.  It  was  also  proven  that 
on  the  30th  day  of  January,  1911,  the  appel- 
lant Brown  received,  at  the  depot  in  Waton- 
ga, a  drum  or  barrel  of  whisky  weighing 
100  pounds;  and  that  appellant  Terry  was 
present  and  Identified  appellant  Brown  as 
the  owner  of  the  whisky  when  it  was  re- 
ceived at  the  depot  It  was  also  proven  that 
on  the  13tb  day  of  February  following  ap- 
pellant Huff  received  a  drum  or  barrel  of 
whisky  at  the  railroad  depot  in  the  town  of 
Watonga  containing  60  bottles  of  whisky. 
This  was  the  day  before  the  whisky  was 
found  in  the  premises  of  appellants.  A  num- 
ber of  witnesses  testified  that  they  had 
visited  the  place  of  business  of  appellants 
early  in  February  and  bad  obtained  whisky 
there,  although  it  la  not  clear  as  to  whether 
or  not  they  paid  for  the  whisky.  This,  how- 
ever, was  Immaterial.  The  sheriff  testified 
that  after  the  whisky  was  found  in  the  pos- 
session of  appellants,  and  they  were  arrest- 
ed, appellant  Terry  claimed  the  whisky  be- 
longed to  him,  and  stated  that  be  had  it  for 
his  own  use.  None  of  the  appellants  lived 
In  Watonga  before  January,  1911. 

In  the  early  part  of  January,  shortly  after 
the  appellant  Terry  reached  Watonga,  be 
bad  a  conversation  with  the  state's  witness, 
F.  S.  McConahay.  Said  witness  testified  as 
follows:  "We  were  talking  about  the  offi- 
cers, and  Terry  got  to  talking  about  being 
in  that  business  and  In  the  oil  burner  busi- 
ness at  Lawton,  and  be  said  that  he  was  in 
the  same,  building  with  the  county  attorney  | 


for  three  or  four  months  before  tbe  county 
attorney  ever  found  out  about  it.  He  said 
that  he  had  a  sample  In  the  outside  room, 
and  there  In  the  back  room  he  had  the  stuff. 
He  said  that  he  was  never  out  of  It.  He 
said  that  he  never  let  men  out  or  In  there 
that  were  intoxicated.  He  said  that  when 
the  county  attorney  found  it  out  be  asked 
him  bow  long  he  had  been  running  there, 
and  he  finally  told  blm.  He  called  him 
by  name,  and  told  him  that  he  wanted  to 
run  Just  two  more  days,  and  the  connty 
attorney  told  him  to  go  ahead  and  run 
the  two  days  and  then  to  get  out;  and  he 
said  that  he  went  from  there  to  Okla- 
lioma  City  and  started  In  the  restaurant 
business  as  a  kind  of  stall.  I  don't  know 
bow  long  he  said  he  was  in  business  there; 
but  he  said  that  the  police  told  him  that  if 
he  didn't  get  out  they  would  throw  lilm  In 
the  Jug." 

Several  other  witnesses  testified  to.  similar 
statements  made  by  appellant  Terry.  Ap- 
pellants Huff  and  Brown  did  not  reach  Wa- 
tonga until  the  latter  part  of  January.  It  is 
true  that  much  of  this  evidence  was  contra- 
dicted by  tbe  defendants*  testimony;  but  the 
credibility  of  tbe  witnesses  was  a  question 
for  the  Jury  to  determine.  The  Jury  having 
accepted  the  truthfulness  of  the  state's  tes- 
timony, we  are  bound  by  it  We  think  the 
testimony  overwhelmingly  and  conclusively 
established  the  guilt  of  all  of  the  appellants. 

[2]  It  is  contended  upon  the  part  of  coun- 
sel for  appellants  that  the  statements  alleged 
to  have  been  made  by  appellant  Terry  with 
reference  to  his  previous  occupation  were  not 
admissible  in  evidence.  With  this  conten- 
tion, we  cannot  agree.  Terry  was  a  witness 
In  bis  own  behalf.  It  was  therefore  compe- 
tent to  inquire  into  his  previous  occupation, 
companions,  and  associates  for  the  purpose 
of  affecting  his  credibility  as '  a  witness. 
These  matters,  being  voluntary,  are  an  In- 
dex of  character,  and  can  always  be  inquir- 
ed into.  See  Crawford  v.  Ferguson,  6  Okl. 
Cr.  378,  115  Pac.  278. 

[3]  The  evidence  was  clearly  admissible 
upon  another  ground,  because  it  tended  to 
establish  the  fact  that  appellant  Terry  and 
those  associated  with  him  had  gone  to  tbe 
town  of  Watonga  for  the  purpose  of  estab- 
lishing a  bootlegging  Joint  Any  testimony 
which  shows  preparation  to  commit  a  crime 
is  always  admissible  in  criminal  prosecutions 
against  all  persons  who  are  concerned  In  the 
commission  of  such  crime. 

[♦]  The  other  testimony  shows  that  ap- 
pellants were  all  acting  together  in  the  com- 
mission of  the  offense  charged.  Therefore 
the  statements  of  Terry  were  admissible 
against  all  of  bis  co-conspirators.  This  is  an 
elementary  proposition  of  law,  so  well  es- 
tablished that  it  Is  not  necessary  to  discuss  It 
or  to  cite  authority  in  its  support  The  fact 
that  appellants  received  a  barrel  of  whlslfy 
on  the  30th  day  of  January,  which  had  all 
been  disposed  of,  and  that  they  received  an- 


Digitized  by 


Google 


Moat) 


m  KE  RECEIVEBSHIP  OP  FIRST  TRUST  ft  SAVINGS  BANK 


6G1 


other  barrel  of  wblsky  on  the  13th  day  ot 
February,  and  had  disposed  of  18  twttles  of 
this  by  the  14th  day  of  February,  wb«i  the 
bonae  was  searched,  tended  to  prove  that 
appellants  were  engaged  in  the  bootlegging 
bnsiDeas  in  the  town  of  Watonga,  aa  charged 
in  the  Information. 

We  are  therefore  of  the  opinion  that  the 
evidence  not  only  supports  the  verdict  of  the 
lory,  but  that  It  clearly  establishes  the  fact 
that  appellants  are  all  guilty.  The  judg- 
ment of  the  lower  court  is  therefore,  in  all 
things,  affirmed. 

ARMSTRONG  and  DOTLE,  JJ.,  concur. 


(45  Uont.  8t) 

Id  re  RECEIVERSHIP  OP  FIRST  TRUST  & 
SAVINGS  BANK  OF   BILLINGS. 

GAZETTE  PRINTING  CO.  et  aL  v.  McCON- 

NELL. 
(Supreme  Court  of  Montana.    Feb.  27,  1912.) 

1.  Appkai.  and  Ebrob  (j  1011*)— FiNniNQS— 

Conclusiveness. 

A  finding  on  conflicting  evidence  is  con- 
doaive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3983-3989;    Dec.   Dig.  } 

Z  Appeal  and  Erbob  (J  413*)  —  Paktiks  — 

NoncB. 

Where  petitioners*in  receivership  proceed- 
iogs  of  a  banlc  obtained  an  order  Erected  to 
the  receiver  and  the  purchaser  at  a  sale  to 
show  canse  why  the  sale  shonld  not  be  set 
aside,  and  the  receiver  and  the  purchaser  ap- 
peared and  answered,  and  the  court  set  aside 
the  sale,  and  the  purchaser  gave  notice  of  ap- 
peal to  all  the  other  persons  who  were  parties 
to  the  proceeding,  the  court,  on  appeal,  ac- 
quired jurisdiction,  and  most  dispose  of  the 
case,  but  must  protect  the  bank  and  its  cred- 
itors, though  they  were  not  parties  to  the 
proceeding. 

[Ed.  Notes.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2136-2139;  Dec  Dig.  | 
413.*] 

3.  Receivebs  (I  139*)— Sales— RioHT  to  Sbt 
Aside. 

A  court  of  equity  in  receivership  proceed- 
hgs  may  set  aside  an  order  of  sale  either  be- 
fore or  after  confirmation  when  it  appears  that 
the  same  was  entered  through  mistake,  inad- 
vertence,  or  improvidence. 

[Ed.  Note. — For  other  cases,  see  Receivers. 
Cent  Dig.  H  243,  244;    Dec  Dig.  {  139.*i 

4.  BBcnvKBs  (1 142*)— Sales— Obuoation  or 

PUBCHABER. 

A  purchaser  at  a  receiver's  sale  takes  with 
notice  that  the  court  may,  in  its  discretion, 
(et  the  sale  aside. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §{  248-251;   Dec  Dig.  i  142.*] 
8.  Receivebs  ({  139*)— Sales— Rioht  to  Set 

Aside— Grounds. 

Though  mere  inadequacy  of  price  is  not 
ordinarily  in  itself  sufficient  to  warrant  the 
setting  aride  of  a  receiver's  sale  to  a  bona 
fide  purchaser,  yet  where  the  property  was 
greatly  undersold  and  the  purchaser  obtained 
an  undue  advantage  of  the  creditors^  the  court 
may,  in  its  discretioa,  set  the  sale  aside,  though 
the  purchaser  acted  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {{  243., 244;   Dec  Dig.  {  139.*] 


6.  Receivebs  (|  189*)— Sales-Rioht  to  Set 
Aside — Grounds. 

The  power  of  a  court  of  equity  to  set 
aside  a  receiver's  sale  is  not  affected  by  the 
fact  that  the  purciiaser  acted  in  good  faitlt 
without  intending  to  obtain  an  unfair  advan- 
tage, and  has  complied  with  the  terms  of  sale, 
and  he  cannot  be  placed  in  statu  quo,  but 
such  facts  must  be  considered  by  the  court  in 
the   exercise  of  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Receiversi 
Cent  Dig.  «  243,  244;    Dec.  Dig.  {  139.*] 

7.  Receivers  (j  139*)— Sales— Right  to  Set 
Abide— Grounds. 

Where  a  receiver's  sale  is  set  aside,  the 
purchaser  must  if  possible,  be  reimbursed  for 
damages  sustained   thereby. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  i|  243,  244;    Dec  Dig.  |  139.*] 

8.  Receivers  ({  139*)— Sales— Right  to  Set 
Abide— Grounds. 

Mere  lapse  of  time  does  not  aifect  the 
power  of  a  court  of  equity  to  set  aside  a  re- 
ceiver's sale,  though  it  may  be  considered  by 
it  in  the  exercise  of  its  discretion. 

[E!d.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {{  248,  244;   Dec  Dig.  f  139.*] 

9.  Receivers  (1 139*)— Sales— Sbttino  Aside 
— Grounds— Evidence. 

Evidence  held  to  support  a  finding  that  an 
order  of  sale  in  receivership  proceedings  was 
made  through  mistake,  inadvertence,  or  im- 
providence, justifying  the  setting  aside  of  the 
sale. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  U  243,  244;  Dec  Dig.  S  139.*J 

10.  Equity  (f  65*)— Maxims. 

One  coming  into  equity  must  come  with 
clean  hands. 

[Ed.  Note. — For  other  cases,  see  Ekjulty, 
Cent  Dig.  K  185-187:    Dec  Dig.  {  65.*] 

11.  Receivebb  ({  135*)— Sales— Right  TO  Set 
Aside. 

One  offering  to  purchase  at  a  receiver's 
sale  for  |6,000  property  for  which  he  had  paid 
$40,000  three  years  before  may  not  appeal  to 
a  court  of  equity  to  compel  a  sale  to  him, 
where  the  evidence  showed  that  he  was  fa- 
miliar with  the  facts,  and  the  property  had 
probably  doubled  in  value  during  the  three 
years,  and  the  indebtedness  against  it  if  any, 
was  not  shown. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  |§  231-235;    Dec  Dig.  S  135.*] 

12.  Receivers   (|  135*)  —  Jubisdiction    or 
Court. 

A  court  of  equity  in  receivership  proceed- 
ings of  an  insolvent  domestic  corporation  must 
protect  the  creditors,  and  see  to  it  that  the 
property  of  the  corporation  is  sold  to  the  best 
advantage,  for  all  it  is  worth,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  §J  231-235;   Dec  Dig.  J  135.*] 

13.  Receivers    (8    139*)— Sales— Relief   to 
Purchases  on  Setting  Aside  or  Sale. 

Where  the  court  setting  aside  a  receiver's 
sale  exonerated  the  purchaser  from  wrongdo- 
ing, the  purchaser  should  be  placed  in  statu 
quo. 

[E<d.  Note. — For  other  cases,  see  Receivers 
Gent  Dig.  8!  243,  244;    Dec  Dig.  {  139.*] 

Appeal  from  District  Court,  Yellowstone 
County;  Sydney  Sanner,  Judge. 

In  the  matter  of  the  receivership  of  the 
First  Trust  &  Savings  Bank  of  Billings. 
From  an  order  granting  a  motion  of  the  Ga- 
zette  Printing  Company   and  others  to  set 
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'  Aside  a  sale  by  the  receiver  to  Odell  W.  Uc- 
Connell,  tbe  latter  appeals.    Affirmed. 

Chas.  A.  Taylor,  O.  W.  McConnell,  and 
Ouim  &  Hall,  for  appellant.  O.  F.  Goddard, 
P.  L.  Tllton,  and  T.  J.  Walsh,  for  respond- 
-ents. 

SMITH,  J.  On  the  14th  day  of  July,  1910, 
the  district  court  of  Yellowstone  county, 
Hon.  Sydney  Sanner,  Judge  presiding,  on  pe- 
tition of  the  state  of  Montana,  a  creditor  in 
the  sum  of  $2S,000,  appointed  Samuel  6. 
Reynolds  as  receiver  of  the  First  Trust  & 
Savings  Bank  of  Billings,  Mont,  an  Insolvent 
corporation  theretofore  organized  under  the 
laws  of  this  state.  The  Gazette  Printing 
Company  is  a  domestic  corporation,  having 
a  capital  stock  of  300  shares  of  a  par  value 
of  $100  each,  located  at  Billings,  owning  a 
plant  and  Associated  Press  franchise,  and 
•engaged  In  publishing  two  daily  newspapers, 
the  Billings  Daily  Gazette  and  the  Billings 
Evening  Journal.  Among  other  assets  of  the 
First  Trust  &  Savings  Bank  of  Billings, 
-which  came  to  the  hands  of  the  receiver, 
were  297  shares  of  tbe  capital  stock  of  tbe 
Cazette  Printing  Company  which  stock  was 
the  absolute  property  of  the  bank,  and  cer- 
tain claims  against  the  printing  company. 
It  appears  to  be  admitted  that  on  November 
29,  1910,  these  claims,  which  were  evidenced 
by  promissory  notes,  amounted,  with  accrued 
interest,  to  the  sum  of  $13,035.38.  The  stock 
in  the  printing  cqmpany  was  carried  arbi- 
trarily on  the  books  of  the  bank  at  a  valua- 
tion of  $6,001.  The  total  of  these  two 
amounts  is  $19,036.38,  the  significance  of 
which  sum  will  hereafter  become  apparent 
P.  B.  Moss  was  the  president  of  both  corpora- 
tions. He  testified :  "I  paid  $40,000  for  the 
stock,  and  charged  it  down  from  the  profit  of 
the  company  and  otherwise  down  to  $6,000. 
That  is  how  the  value  of  $6,000  got  into  the 
stock."  It  will  thus  be  seen  that  the  amount 
at  which  the  stock  was  carried  on  the  books 
of  the  bank  was  no  criterion  of  its  real  value. 
On  or  about  the  31st  day  of  October,  1910, 
the  receiver,  at  the  request  of  Mr.  Moss,  pro- 
cured from  Hon.  Sydney  Fox,  Judge  of  the 
Thirteenth  Judicial  district,  an  order  author- 
izing him  to  seU  the  notes  and  capital  stock 
of  the  printing  company  to  unnamed  persons 
for  the  amount  due  upon  said  notes,  and  $6,- 
001  additional  for  the  297  shares  of  capital 
stock.  This  order  was  never  filed  in  court. 
There  was  some  controversy  at  tbe  hearing 
subsequently  had  as  to  what  conversations 
took  place  between  Reynolds  and  Moss  after 
the  order  was  procured ;  but  at  any  rate.  It 
is  clear  that  Mr.  Moss  was  experiencing  some 
difllculty  in  getting  the  money.  He  himself 
testified  that  on  November  15,  1910,  he  of- 
fered to  pay  enough  money  to  take  up  the 
stock,  and  was  told  by  Reynolds  that  Judge 
Fox  had  Instructed  him  not  to  surrender  the 
stock  until  the  notes  were  paid,  whereupon 
vthey  agreed  that  the  matter  might  rest  until 


Moss  could  get  all  tbe  money.  On  Novem- 
ber 21,  1910,  the  notes  and  stock  not  having 
been  sold  to  Moss,  the  receiver  presented  to 
Judge  Fox  a  petition  wherein  he  set  forth 
that  the  former  order  of  the  Judge  had  not 
been  complied  with;  "that  such  proposition 
has  not  been  fulfilled,  and  now  your  petition- 
er has  a  proposition  ofFered  to  pay  In  full 
liquidation  and  payment  of  the  obligations  of 
the  Gazette  Printing  Comi>auy  to  the  defend- 
ant for  the  capital  stock  now  held  by  the 
bank  and  carried  on  its  books  at  the  sum  of 
$6,001  the  sum  of  $15,000;  that  your  petition- 
er now  desires  to  submit  this  proposition  to 
the  court  and.  If  in  the  Judgment  of  the 
court  or  Judge  thereof  such  sale  should  he 
made,  your  petitioner  asks  for  an  ord^r  to 
sell,"  etc.  The  court  thereupon  ordered  the 
sale  to  be  made  In  accordance  with  the  terms 
set  forth  in  the  petition  last  mentioned.  The 
sale  was  accordingly  made  to  Odell  W.  Mc- 
Connell, the  appellant;  and  the  notes  and 
certificates  of  stock  were  transferred  to  him. 
On  December  3,  1910,  a  petition  was  filed 
in  the  district  court  of  Yellowstone  county  in 
behalf  of  the  Gazette  Printing  Company,  ver- 
ified by  P.  B.  Moss,  and  entitled,  "In  the 
Matter  of  the  Receivership  of  the  First  Trust 
&  Savings'Bank  of  Billings,  Montana."  The 
petition  recites  the  facts  substantially  as 
hereint>efore  set  forth,'  and  alleges  that  the 
second  order  of  sale  was  made  nothwlth- 
standing  the  prior  order,  "and  notwithstand- 
ing the  said  P.  B.  Moss  was  ready,  able,  and 
willing  to  take  up  said  Indebtedness  and  re- 
ceive said  notes  and  shares  of  stock,  and 
without  giving  any  notice  or  warning  what- 
ever to  said  Moss  or  the  Gazette  Printing 
Company."  It  is  therein  further  alleged: 
"That  on  the  24th  day  of  November,  1910,  the 
Gazette  Printing  Company,  by  P.  B.  Moss,  Its 
president  and  also  by  and  through  O.  F. 
Goddard,  Esq.,  Its  attorney,  made  demand 
upon  the  receiver  that  he  call  in  said  notea 
and  certificates  of  stock,  and  that  the  print- 
ing company  was  ready  to  pay  over  the  full 
amount  of  the  Indebtedness  held  by  said 
trust  against  it,  but  the  receiver  refused  to 
do  so;  that  on  the  29th  day  of  November, 
1910,  the  Gazette  Printing  Company,  by  P.  B. 
Moss,  its  president,  made  a  formal  tender  to 
the  receiver  of  $19,036.38,  being  the  amount 
due,  principal  and  interest,  on  said  promis- 
sory notes,  and  also  including  $6,001.  for 
which  the  said  receiver  had  tbe  said  297 
shares  of  stock,  wblch  amount  tbe  receiver 
'took  into  his  possession,'  but  has  refused  to 
deliver  the  notes  and  shares  of  stock;  that, 
unless  the  last-mentioned  order  [the  McCon- 
nell order]  is  rescinded,  the  creditors  of  said 
trust  will  be  damaged  in  the  sum  of  $4,036.38, 
and  the  Gazette  Printing  Company  will  be  Ir- 
reparably injured  and  defrauded  of  its  prop- 
erty, and  great  injury  will  be  done."  Tbe 
prayer  was  that  the  court  set  aside  the  order 
by  virtue  of  which  the  appellant  purchased 
the  notes  and  stock;  "that  the  first-men tlon- 
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ed  order  be  revived  and  the  receiver  reqnlred 
to  accept  the  $19,036.38,  and  to  snrrender  to 
the  Gasette  Printing  Company  the  promis- 
sory notes,  as  well  as  the  297  shares  of  its 
stock."  After  answers  filed  by  Reynolds,  as 
receiver,  and  Mr.  McGonnell,  and  a  reply  to 
the  receiver's  answer,  filed  by  P.  B.  Moss, 
who  styled  himself  "the  petitioner  berem," 
a  hearJof;  was  had  before  Judge  Sanner.  At 
this  hearing  Mr.  Moss  testified  that  in  the 
latter  part  of  August,  1910,  the  Gazette 
Printing  Company  was  indebted  to  the  First 
National  Bank  of  Billings  in  the  snm  of 
about  $12,000;  that  Reynolds  did  not  inform 
him  of  the  second  order  of  sale  until  after 
the  notes  and  stock  were  sold  to  McGonnell ; 
that,  if  he  had  done  so,  he.  Moss,  could  have 
gotten  the  money  for  him,  but  he  did  not 
suppose  there  was  any  hurry  about  it;  that 
the  inventory  value  of  the  physical  property 
of  the  Gazette  Printing  Company  is  |30,000, 
the  good  wHl  and  franchise  is  worth  from 
$30,000  to  $40,000,  the  profits  "last  year" 
were  <ironnd  $8,000;  "that  would  be  a  profit 
on  $75,000  or  $80,000  at  10  per  cent,  net  prof- 
its, Including  the  interest  paid  and  the  net 
profit  and  the  addition  to  the  plant,  flgnres 
up  about  $8,000."  "Q.  What  do  you  say  as 
to  $15,000  or  $19,000  being  an  Inadequate 
price  or  consideration  for  the  Gazette  Print- 
ing Company's  business  and  plant?  A.  The 
price  was  entirely  inadequate  as  to  the  value 
of  the  property,  but  the  estimate  that  the 
state  examiner  placed  upon  the  assets  of  the 
trust  company  put  down  the  stock  as  worth- 
less, and  I  figured  from  conversations  that 
I  had  with  Mr.  Reynolds,  and  some  time  pre- 
vious, that  the  plant  would  be  sold  for  very 
much  less  than  its  value.  I  got  that  part  of 
the  tender  to  meet  and  liquidate  these  notes 
held  by  the  receiver  from  Mr.  Snidow.  I  did 
not  undertake  to  tender  any  part  of  this  up- 
on the  part  of  the  Gazette  Printing  Company 
to  obtain  this  stock  of  the  Gazette  Printing 
Company.  My  wife  was  paying  $6,001  for 
the  stock.  The  First  National  Bank  has 
since  been  paid  in  full.  One  share  of  the 
Gazette  Printing  Company's  stock  was  issued 
to  me,  one  to  Mr.  Hays,  one  to  Mr.  Becker, 
and  207  to  the  First  Trust  &  Savings  Bank. 
The  paiier  was  bought  with  the  money  of  the 
First  Trust  &  Savings  Bank,  except  the  three 
shares.  There  has  been  no  election  of  officers 
or  directors  since  1907.  The  vacancy  caused 
by  the  resignation  of  Mr.  Becker  has  not 
been  filled  yet  The  amount  of  the  note 
which  Snidow  got  of  the  Gazette  Printing 
Company  was  $25,000.  I  don't  know  why  it 
was  that  in  my  reply  I  styled  myself  as  the 
petitioner,  and  not  the  Gazette  Printing  Com- 
pany at  all.  I  think  this  paper  of  the  Gazette 
Prhiting  Company  is  worth  around  $75,000. 
The  company  owes  Mr.  Snidow  $25,000  and 
Mr.  Jenizon  $2,000.  Out  of  the  $25,000  paid 
by  Snidow  the  trust  company  and  the  First 
National  Bank  were  paid.  I  paid  the  First 
National  Bank  between  $12,000  and  $13,000." 


C.  E.  Wood,  manager  of  the  Gazette  Print- 
ing Company,  produced  as  a  witness  by  the 
petitioners,  testified :  "During  the  last  year 
I  think  it  [the  Gazette  Printing  Company} 
has  paid  a  profit  of  probably  10  per  cent. 
I  think  it  made  a  profit  of  10  per  cent,  on  the 
gross  $80,000  or  $90,000.  I  think  that  would 
be  safe.  The  property, '  the  franchise,  and 
the  good  will  of  the  Gazette  Printing  Com^ 
pany  possibly  Is  worth  somewhere  between 
$60,000  and  $70,000— might  be  more  than 
that." 

Judge  Sanner  filed  a  "memorandum  and 
order,"  wherein  he  recites,  referring  to  the 
hearing  had  before  him:  "Nothing  appeared 
to  especially  engage  the  concern  of  the  court 
in  behalf  of  either  Moss,  or  Mrs.  Moss,  or 
of  the  printing  company.  Whether  or  not 
Moss,  or  Mrs.  Moss,  or  the  printing  company 
can  be  said  to  have  been  injured  by  this 
transaction.  It  is  certain  that  unless  set 
aside,  the  creditors  of  the  trust  will  have 
lost  some  $4,0()0  by  it."  He  then  very  prop- 
erly exonerated  Mr.  McOonnell,  and  the  re- 
ceiver, Mr.  Reynolds,  from  any  suspicion  of 
bad  faith  in  the  transaction.  He  did  find, 
in  effect,  however,  that  the  court  was  not 
fully  advised  as  to  all  of  the  facts  and  cir- 
cumstances surrounding  the  transaction  at 
the  time  of  signing  the  second  order. 

[1]  There  is  a  conflict  of  testimony  on  this 
point,  and  we  are  bound  by  the  finding  of 
the  trial  Judge.  Slater  Brick  Co.  v.  Shackle- 
ton,  30  Mont.  390,  76  Pac.  805.  There  Is  not 
anything  in  the  record  to  Indicate  that  the 
receiver  or  any  one  in  his  behalf  knowingly 
or  willfully  deceived  or  withheld  informa- 
tion from  the  court;  but,  even  so,  it  is  en- 
tirely possible  that  the  second  order  of  sale 
was  inadvertently  and  improvidently  made. 
The  question  is.  Did  the  court  have  power 
subsequently  to  set  it  aside?  Judge  Sanner 
being  of  opinion  that  he  had  such  power  en- 
tered the  following  order,  from  whioh  an  ap- 
peal has  been  perfected  by  Odell  W.  McCon- 
nell,  viz. :  "It  Is  therefore  ordered  that  the 
order  heretofore  made  and  entered  herein  on 
November  21,  1910,  authorizing  the  sale  of 
said  property  for  $15,000,  and  all  the  pro- 
ceedings had  thereunder  be,  and  the  same 
are,  hereby  annulled;  that  within  30  days 
of  the  filing  hereof  the  receiver  herein  re- 
turn to  Odell  McGonnell  the  sum  of  $15,000 
heretofore  paid  under  said  order  for  said 
property  by  said  McGonnell,  and  that  said 
McGonnell  redeliver  said  property  to  the  re- 
ceiver herein,  making  such  appropriate  in- 
dorsements or  conveyance  as  may  be  neces- 
sary to  pass  title  to  the  same;  that  the  re- 
ceiver cancel  and  deliver  to  the  Gazette 
Printing  Company  the  said  promissory  notes 
and  transfer  to  Mattie  W.  Moss  the  said 
shares  of  capital  stock,  in  ponsideratlon  of 
the  sum  of  $19,056.38,  now  held  by  him  un- 
der the  Gazette  Printing  Company's  tender 
of  November  29,  1910;  that  each  party  to 
this  proceeding  pay  his  own  costs." 
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[2]  1.  The  first  contention  with  which  we 
have  to  deal  la  that  of  the  respondents. 
They  urge,  through  their  counsel,  that  this 
court  has  no  Jurisdiction  to  hear  the  appeal 
because  no  notice  of  It  was  ever  served  on 
either  the  state  or  the  First  Trust  &  Savings 
Bank.  It  is  enough  to  say  in  answer  to  this 
contention  that  neither  of  the  parties  men- 
tioned was  made  a  party  to  these  proceed- 
ings by  the  respondents  themselves.  They 
entitled  their  petition,  "In  the  Matter  of  the 
Receivership,"  etc.,  and  obtained  an  order 
to  show  cause  why  their  prayer  should  not 
be  granted,  directed  only  to  S.  6.  Reynolds, 
the  receiver,  and  Odell  W.  McConnell,  the 
purchaser  at  the  sale.  These  parties  came 
into  court  as  directed,  filed  their  answers, 
to  which  the  petitioners  replied,  and  the  is- 
sues 80  made  up  were  fully  tried.  After  the 
final  order  of  the  court  was  entered,  Mr. 
McConnell,  the  party  feeling  himself  aggriev- 
ed thereby,  gave  notice  of  appeal  to  the  only 
other  persons  who  were  parties  to  the  pro- 
ceedings, to  wit,  P.  B.  Moss,  Mattle  W.  Moss, 
the  Gazette  Printing  Company,  and  S.  G. 
Rejoiolds,  the  receiver  of  the  bank.  The  dis- 
position we  shall  make  of  the  case  will  fully 
protect  the  First  Trust  &  Savings  Bank  and 
all  of  its  creditors.  Including  the  state  of 
Montana. 

[3]  2.  For  the  appellant  it  is  contended  that 
the  sale  to  him  was  complete,  that  bis  rights 
thereunder  bad  vested,  and  the  court  had 
no  power  to  set  it  aside.  In  support  of  this 
contention  he  cites  the  cases  of  Files  v. 
Brown,  124  Fed.  133,  59  C.  C.  A.  403 ;  Koontz 
T.  Northern  Bank,  16  Wall.  196,  21  L.  Ed. 
465;  Kimple  v.  Conway,  75  Cal.  413,  17  Pac. 
646 ;  White  v.  Rand,  114  N.  Y.  621, 21  N.  B.  97 ; 
Morrison  v.  Bumette,  154  Fed.  617, 83  C.  C.  A. 
391 ;  Virginia  F.  &  M.  Ins.  Co.  v.  Cottrell,  85 
Va.  857,  9  S.  E.  132,  17  Am.  St  Rep.  108;  In 
re  Perryman,  7  Ind.  T.  472,  104  S.  W.  804; 
also  High  on  Receivers  (4th  Ed.)  p.  782.  The 
principal  case  is  Files  v.  Brown.  In  that  ac- 
tion the  receiver  of  the  First  National  Bank 
of  Little  Roclc,  Ark.,  filed  his  petition  In  the 
circuit  court  praying  for  an  order  diirecting 
him  to  accept  a  bid  of  $25  made  by  Files, 
for  a  Judgment  of  $9,230.90  against  one  Kel- 
so, which  was  one  of  the  assets  of  the  bank, 
and  authorizing  him  to  make  the  sale  and 
assign  the  Judgment  to  FUes.  The  court  or- 
dered the  receiver  to  accept  the  bid  and  sell 
and  assign  the  Judgment,  and  the  receiver 
compiled  with  the  order.  Afterwards  the 
latter  petitioned  the  court  to  rescind  the 
sale,  on  the  ground  that  he  had  since  learn- 
ed that  the  debt  evidenced  by  the  Judgment 
was  secured  by  a  pledge  of  certain  collaterat- 
notes.  He  set  forth  that  he  was  unable  to 
state  the  exact  value  of  the  notes,  but  that 
he  was  led  to  believe  that  about  $34200  was 
to  be  distributed  in  part  payment  thereof.  He 
also  alleged  that  at  the  time  of  the  sale  of 
the  Judgment  FUes  knew  of  the  existence  of 
the  collateral  notes  and  of  their  probable 
value.    The  Circuit  Court  of  Appeals  said: 


"Tlie  order  to  the  receiver  to  sell  and  convey 
the  property  to  a  pnrcliaser  named,  for  a 
price  fixed  in  the  order,  is  itself  tx>th  an  ac- 
ceptance of  the  bid  and  a  confirmation  of  tlie 
sale  so  that,  when  the  order  has  been  ex- 
ecuted, the  court  Is  as  firmly  bound  in  law 
and  In  morals  as  any  private  citizen  by  his 
executed  sale."  The  coxat  proceeded,  ^ow- 
ever,  to  inquire  into  the  questions  of  in- 
adequacy of  consideration  and  bad  faith  on 
the  part  of  Files,  and  determined  both  ques- 
tions Id  Ids  favor. 

In  the  case  of  Koontz  ▼.  Northern  Bank, 
supra,  the  sale  had  been  confirmed  by  the 
court  after  a  master  had  examined  the  re- 
port of  the  receiver  thereon  and  had  recom- 
mended its  confirmation. 

The  Supreme  Court  of  California  In  Kim- 
ple V.  Oonway,  supra,  held  tliat  there  was  no 
law  in  that  state  requiring  confirmation  of 
a  sale  of  land  by  a  sheriff  under  a  decree 
for  the  sale  of  community  property. 

In  White  v.  Rand,  supra,  the  Court  of  Ap- 
peals of  New  York  held  that  defendant's  of- 
fer to  purchase  a  Judgment  from  a  reibeiver, 
which  offer  the  court  had  authorized  the 
receiver  to  accept,  constituted  a  Judicial  sale 
which 'could  be  enforced  on  motion. 

In  Morrison  v.  Bumette,  supra,  the  Unit- 
ed States  Circuit  Court  of  Appeals  held  that 
on  confirmation  of  a  Judicial  sale  the  rights 
of  the  purchaser  became  vested.  There  was 
"no  fraud,  no  mistake,  no  surprise,  no  acci- 
dent, no  equitable  ground  for  setting  It 
aside,"  no  inadequacy  of  price.  '  Therefore  It 
should  not  have  l>een  rescinded  on  motion  of 
an  unsuccessful  bidder.  To  the  same  general 
effect  is  the  decision  of  the  court  in  Virginia 
F.  &  M.  Ins.  Co.  V.  Cottrell,  supra. 

The  Court  of  Appeals  of  Indian  Territory, 
in  Re  Perryman,  supra,  held  that  an  order 
confirming  a  sale  of  an  oil  and  gas  lease  was 
a  final  order  which  the  court  had  no  power 
to  set  aside,  even  during  the  term  at  which 
It  was  made,  for  inadequacy  of  price  or  on 
other  grounds,  other  than  ones  for  wlilch  a 
court  of  equity  might  avoid  a  Judicial  sale. 

Not  any  of  these  decisions,  however,  reach- 
es the  point  involved  in  this  case.  The  ques- 
tion here  is:  Have  courts  of  equity  in  re- 
ceivership proceedings  the  power  to  set  aside 
orders  of  sale  which  have  been  inadvertently 
and  improvldently  made?  We  fully  agree 
with  the  learned  trial  Judge  that  the  court 
was  not  concerned  with  any  supposed  rights 
of  P.  B.  Moss,  or  Mrs.  Moss,  or  the  Gaisette 
Printing  Company,  in  the  premises.  But  we 
are  of  opinion  that  in  the  interests  of  the 
trust  inquiry  should  have  been  made  con- 
cerning the  Identity  of  the  unnamed  bidder 
■who  had  offered  $19,036.38  for  the  property 
and  the  probability  of  his  being  able  to  com- 
ply with  the  terms  of  his  offer.  If  appel- 
lant^ position  is  correct,  on  the  authority 
of  Wblte  V.  Rand,  supra,  this  sale  could  prob- 
ably h/ive  been  enforced.  If  a  court  has  by 
mistakevor  Inadvertently,  or  by  Improvidence, 
made  an  order  which,  bat  for  such  mlstalce, 
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InadTertence,  or  ImproTldence  wonld  not 
have  been  made,  it  matters  not  by  wbat 
agency  the  conrt  was  induced  to  act  Judge 
Fox  himself  testified  at  the  bearing:  "If  I 
had  thought  or  had  believed  that  Mr.  Moss 
or  the  Gazette  Printing  Company,  or  any  one 
else,  would  have  taken  up  the  Indebtedness 
of  that  company  and  taken  up  the  stock  for 
$19,000,  I  would  not  have  signed  this  order 
at  that  time."  While  the  Judge  bad  power 
to  make  the  second  order  without  notice,  we 
cannot  doubt  that  had  his  attention  be^i  di- 
rected to  the  fact  that  there  was  any  pos- 
sibility of  disposing  of  the  property  for  more 
than  $15,000  he  would  not  have  made  it 
There  is  also  evidence  to  warrant  the  lower 
court's  conclusion  that  the  idea  was  convey- 
ed to  the  Jndge  from  some  source  that,  if  the 
payment  of  the  notes  held  by  the  First  Na- 
tional Bank  was  delayed,  the  property  of  the 
printing  company  might  be  sacrifled  at  sher- 
iff's sale. 

In  the  case  of  Weeks  v.  Weeks,  106  N.  Y. 
«26,  13  N.  E.  96,  the  court  said:  "The  gen- 
eral power  of  a  court  to  modify  or  vacate 
its  judgments  or  orders  for  fraud  or  irregu- 
larity or  where  it  has  acted  inadvertently, 
or  Improvidently,  is  well  settled.  It  is  true 
the  law  protects  the  title  of  a  third  person, 
being  a  bona  fide  purchaser  at  a  sale  on  an 
execution  under  a  Judgment  voidable,  but 
not  void,  although  the  Judgment  la  subse- 
quently reversed  for  error.  This  principle 
does  not  we  think,  preclude  the  court  from 
modifying  or  vacating  a  summary  order 
made  Improvidently  In  the  course  of  an  lie-, 
tlon,  although  the  rights  of  third  persons 
may  be  affected  thereby."  In  this  case  the 
trial  court  had  authorized  the  receiver  to 
make  a  lease  for  three  years.  His  trust  was 
terminated  before  the  expiration  of  the  lease. 
The  court,  therefore,  modified  the  order  by 
reducing  the  term  of  the  lease  to  one  year. 
The  Court  of  Appeals  affirmed  this  order,  and. 
In  addition  thereto,  directed  the  receiver  to 
Indemnify  the  lessees  out  of  the  funds  In  his 
bands  for  any  damages  they  had  sustained, 
saying :  "Nothing  less  will  satisfy  the  claims 
of  Justice." 

In  Hale  v.  Clauson,  60  N.  T.  339,  the  court 
said:  "The  court  has  power  to  set  aside  Ju- 
dicial sales,  made  pursuant  to  its  Judg- 
ments, or  orders,  for  fraud  or  irregularity. 
•  *  •  A  purchaser  at  a  sheriff's  sale,  al- 
though a  stranger  to  the  Judgment  or  de- 
cree, by  bis  purchase  submits  himself  to 
the  Jurisdiction  of  the  co'urt  in  respect  to 
the  sale  and  purchase.  •  •  *  A  convey- 
ance to  a  bona  fide  purchaser  may  be  a  cir- 
cumstance which  will  influence  the  court  in 
the  exercise  of  Its  discretion,  but  It  does  not 
take  away  Jurisdiction."  See  Wakeman  v. 
Trice,  3  N.  Y.  334. 

In  the  case  of  Horse  Springs  Cattle  Oo. 
V.  Schofleld,  9  N.  M.  136,  49  Pac.  954,  the 
Supreme  Court  of  New  Mexico  laid  down  the 
broad  principle  -that  a  sale  by  a  receiver  un- 
der an  order  of  the  court  should  be  set  aside 


whenever  It  appears  that  the  purchaser  is 
enjoying  an  unreasonable  advantage  by  the 
sacrifice  of  the  property  through  mlstako. 
The  court  said:  "If  the  court  should  become 
advised  that,  either  from  mistake  or  other 
cause,  the  receiver  was  disposing  of  the  prop- 
erty at  a  sacrifice,  It  would  become  the  duty 
to  stay  his  hand.  This  duty  did  not  depend 
upon  proof  of  corruption  or  bad  faith,  but, 
even  though  the  receiver  acted  *by  mistake 
of  fact  it  would  be  equally  the  duty  of  the 
court  to  protect  the  estate  which  it  was  ad- 
ministering. The  receiver  was  the  trustee 
of  all  parties  in  interest  It  was  his  duty  to 
see  that  the  property  realized  the  highest 
sum,  and  it  was  the  duty  of  the  court  to  see 
that  he  did.  •  •  •  We  are  of  opinion 
that  the  evidence  shows  that  the  order  au- 
thorizing the  receiver  to  sell  these  cattle 
was  based  upon  great  and  material  errors 
as  to  the  number  of  cattle  and  the  reason- 
able value  thereof,  and  that  to  refuse  to 
set  the  sale  aside  would  result  in  permitting 
the  purchaser  to  enjoy  an  'unconscionable 
advantage'  by  the  sacrifice  of  the  property 
through  such  mistake.  When  the  purchaser 
bid  upon  the  property,  he 'submitted  himself 
to  the  Jurisdiction  of  the  court  as  to  all 
matters  connected  with  the  sale  and  relating 
to  him  In  the  character  of  purchaser."  The 
court  then  ordered  that  the  purchaser's  mon- 
ey be  returned  with  6  per  cent  interest 

In  Blackburn  v.  Selma  Railroad  Go.  (C.  C.) 
3  Fed.  689,  the  United  States  Circuit  Court 
for  the  Western  District  of  Tennessee  held, 
in  effect,  that  a  sale  should  be  set  aside 
when  the  circumstances  afford  substantial 
evidence  that  for  some  perhaps  unknown  rea- 
son the  property  has  been  greatly  undersold. 

In  Anderson  v.  Foulke,  2  Har.  &  G.  (Md.) 
356,  the  chancellor  declared:  "If  there 
should  be  made  to  appear,  either  before  or 
after  the  sale  has  been  ratified,  any  Injuri- 
ous mistake,  misrepresentation  or  fraud,  the 
bidding  will  be  opened,  the  reported  sale 
will  be  rejected,  or  the  order  of  ratification 
will  be  rescinded,  and  the  property  again 
sent  into  the  market  and  resold.  *  *  • 
In  all  Judicial  sales  under  orders  or  decrees 
of  this  court  the  rule  caveat  emptor  has 
been  applied." 

[♦-8]  From  the  foregoing  and  other  cases 
we  deduce  the  following  rules  of  law:  (a) 
That  a  court  of  equity  has  Jurisdiction  to 
set  aside  an  order  of  sale,  either  before  or 
after  confirmation,  whenever  it  is  made  to 
appear  that  the  same  was  entered  through 
mistake.  Inadvertence,  or  Improvidence;  (b) 
that  the  purchaser  at  such  sale  takes  the 
property  with  notice  that  the  court  has  pow- 
er, in  Its  discretion,  to  set  it  aside;  (c)  that, 
while  mere  inadequacy  of  consideration  is 
not  ordinarily  in  Itself  sufllcient  to  warrant 
the  court  in  setting  aside  a  sale  to  a  bona 
fide  purchaser,  if  It  shall '  appear  that  for 
some  reason,  disclosed  or  undisclosed,  the 
property  has  been  greatly  undersold  and  the 
purchaser  has,  even  In  good  faith,  obtained 
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an  undue  advantage  of  tbe  persons  for  whose 
benefit  tbe  sale  was  made,  tbe  court  may,  In 
its  discretion,  set  It  aside;  (d)  tbat  tbe  fact 
that  the  purchaser  acted  in  good  faith,  with- 
out Intention  to  obtain  an  unfair  advantage, 
and  has  fully  complied  with  the  terms  of 
the  sale,  or  even  tbat  he  cannot  be  placed  in 
statu  quo,  does  not  affect  the  power  of  the 
court  to  r^clnd  the  sale,  but  all  of  these 
facts  should  be  taken  Into  consideration  by 
the  court  in  the  exercise  of  its  discretion;, 
(e)  tbat,  when  a  sale  is  rescinded,  the  pur- 
chaser should,  if  possible,  be  reimbursed  for 
any  damage  he  sustains  by  reason  of  its  re- 
scission; (0  that  the  auestion  of  the  time 
within  which  a  rescission  should  be  ordered 
may  be  considered  by  the  court  in  the  exer- 
cise of  its  discretion,  but  mere  lapse  of  time 
does  not  affect  its  power  to  rescind. 

[I]  We  must  not  forget  that  this  is  an 
equitable  proceeding,  the  ultimate  object  of 
which  should  be  to  dispose  of  297  shares  of 
the  capital  stock  of  the  Gazette  Printing 
Company  at  tbe  highest  obtainable  price,  for 
the  benefit  of  tbe  creditors  of  the  First  Trust 
Sc  Savings  Bank.  So  far  as  the  record  dis- 
closes, it  has  resolved  itself  into  a  conflict 
between  Mr.  McConnell  and  Mr.  Moss  to  as- 
certain which  shall  control  tbe  BUlings  Daily 
Gazette  and  the  Billings  Evening  Journal. 
We  say  this  advisedly,  for  while  the  testi- 
mony shows  tbat  tbe  $6,001,  therein  mention- 
ed, came  from  Mrs.  Moss,  it  also  discloses 
that  Mr.  Moss  was  the  active  agent  in  the 
transaction,  that  he  is  now  in  control  of  tbe 
affairs  of  tbe  Gazette  Printing  Company;  and 
it  is  fair  to  assume,  we  think,  tbat  such  con- 
trol .has  existed  since  1907.  Mr.  Moss  tes- 
tified: "I  paid  Becker  $40,000  for  tbe  stock. 
I  purchased  the  property  of  Becker.  We 
more  than  doubled  the  business  since  I  got 
it.  I  got  all  the  money  from  Snldow."  In 
fact,  it  appears  that  Mr.  Moss  is.  In  effect, 
the  Gazette  Publishing  Company.  At  or 
about  the  time  of  the  two  offers  to  purchase 
from  the  receiver,  tbe  Indebtedness  of  tbe 
printing  company,  so  near  as  we  are  able 
to  figure,  was  about  $27,000,  and  remains  at 
substantially  that  amount  to-day.  Tbat  is 
to  say.  In  lieu  of  owing  about  $12,000  to  the 
First  Trust  &  Savings  Bank  and  about  $13,- 
000  to  the  First  National  Bank,  as  It  did  at 
that  time.  It  now  owes  Snldow  $25,000;  and, 
in  addition  thereto,  it  is  Indebted  to  one 
Jenizon  in  tbe  sum  of  $2,000.  We  are,  of 
course,  speaking  with  reference  to  tbe  day 
of  the  hearing,  having  no  means  of  knowing 
whether  any  part  of  the  indebtedness  has 
since  been  paid.  However,  if  the  newspa- 
pers continued  to  earn  a  net  annual  Income 
of  $8,000  as  they  did  during  tbe  year  immedi- 
ately prior  to  the  hearing,  it  is  not  at  all 
unlikely  that  the  indebtedness  has  been 
greatly  reduced.  What  was  the  value  of  the 
property  of  the  Gazette  Printing  Company 
at  the  time  of  tbe  sale  of  practically  all  of 
its  stock  to  the  appellant?  As  the  trial  Judge 
found  for  tbe  respondents,  it  is  not  unrea- 


sonable to  conclude  that  he  deemed  the  price 
paid  an  Inadequate  one.  Moreover,  it  in 
strenuously  contended  by  tbe  respondents' 
counsel  that  it  was  grossly  Inadequate.  In 
this  latter  conclusion  we  concur.  Moss  paid 
Becker  $40,000  for  the  stock  in  1907.  Tbe 
company  has  tbe  exclusive  Associated  Press 
franchise  in  the  Immjediate  vicinity  of  Hil- 
lings, and,  according  to  all  of  the  testimony, 
an  exceptionally  profitable  field  of  circula- 
tion for  its  newspapers.  In  1907  the  physi- 
cal property  alone  was  worth  $30,000,  and 
since  that  time  $8,000  of  Improvements  have 
been  added  thereto.  The  good  will  and  fran- 
chise were  thought  to  be  worth  $20,000  In 
1907,  and  Moss  testified:  "We  more  than  dou- 
bled tbe  business  since  I  got  it,  so  I  can  say 
tbat  $30,000  or  $40,000  would  not  be  an  un- 
reasonable figure  to  place  upon  tbe  good  will 
and  franchise  The  net  profits  for  the  year 
prior  to  November  1,  1910,^  were  $8,000. 
Tbat  would  be  a  profit  on  $80,000  at  10  per 
cent,  net  profits,  Including  tbe  Interest  paid 
and  the  net  profit.  And  tbe  addition  to  the 
plant  figured  up  about  $8,000."  It  Is  not  en- 
tirely clear  from  this  testimony  whether  the 
company  added  ^,000  to  its  plant  besides 
paying  $8,000  in  net  profits  or.  not,  but,  at 
any  rate,  $8,000  would  be  statutory  annual 
interest  on  $100,000.  Mr.  Wood  testified  that 
be  considered  tbe  business  "a  prosperous 
concern,"  and  tttat  tbe  prospects  were  it 
would  Improve  in  the  future.  We  heartily 
agree  with  tbe  respondents  that  $15,000  was 
a  grossly  Inadequate  price  for  the  stock  and 
notes.  The  newspapers  would  pay  this 
amount  In  less  than  two  years.  Let  as  recol- 
lect, too,  that  the  $15,000  not  only  purchas- 
ed tbe  stock,  but  also  Increased  the  value 
thereof  by  wiping  out  an  Indebtedness  of  the 
company  of  about  $12,000  to  the  First  Trust 
&  Savings  Bank,  leaving  the  only  creditors 
the  First  National  Bank,  In  tbe  sum  of  about 
$13,000,  which  amount  has  since  been  paid 
from  tbe  proceeds  of  the  Snldow  note,  and 
Mr.  Jenizon  In  tbe  amount  of  $2,000.  The 
result  of  these  figures  is  tbat  for  $15,000  the 
purchaser  virtually  purchased  a  concern 
worth  at  least  $80,000,  with  an  indebtedness 
of  about  $15,000.  Tbe  net  profit  was  $50.- 
000.  We  conclude,  therefore,  that  Judge 
Sanner  was  correct  in  his  determination  that 
the  second  order  of  Judge  Fox  was  made 
through  grave  mistake  and  inadvertence,'  and 
improvidently.  It  follows  that  the  order  was 
properly  rescinded  and  set  aside. 

[1 1]  3.  But  were  the  respondents  In  a  more 
favorable  situation  to  appeal  to  a  court  of 
equity  than  was  the  appellant?  Of  tbe  many 
maxims  of  equitable  Jurisprudence  perhaps 
the  best  known  and  moat  salutary  is  tbat  a 
suitor  must  approach  the  court  with  "clean 
bands." 

[11]  Every  consideration  which  operated 
against  the  appellant  is  equally  applicable  to 
the  respondents.  More  so.  Indeed,  for  Mr. 
Moss  confessedly  knew  the  real  value  of  tbe 
property,  and,  so  far  as  the  record  shows. 
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Mr.  McCoonell  did  not  There  la  not  any 
force  In  tbe  Buggestlon  that  the  stock  was 
carried  on  the  books  of  the  company  at  but 
$6,000.  Mr.  Mobs  admitted  on  the  witness 
stand  that  he  "figured  the  plant  would  be 
sold  for  very  much  less  than  its  value."  He 
had  an  Intimate  acquaintance  with  the  af- 
fairs of  the  company,  financial  and  other- 
wise, and  was  In  a  position  to  Judge  of  the 
real  worth  of  Its  assets.  He  offered  $6,001 
for  property  for  which  be  had  paid  $40,000 
bat  ttaree  years  before.  We  are  not  advised 
that  It  had  any  Indebtedness  at  that  time; 
bat,  if  It  had  any,  there  is  no  suggestion 
that  the  same  was  not  paid  from  the  funds 
of  the  company  Itself.  In  three  years  tb6 
property  bad  practically  doubled  In  value, 
and  tbe  field  of  usefulness  of  the  newspapers 
operated  by  the  company  had  greatly  In- 
creased. 

[12]  The  function  of  a  court  of  equity  In 
cases  like  this  is  to  have  a  vigilant  eye  to 
the  interests  of  the  beneficiaries  of  the  trust 
which  it  has  In  charge.  The  main,  in  fact 
the  only,  consideration  should  be  that  the 
nnfortnnate  creditors  of  the  defunct  bank 
and  trust  company  shall  realize  the  greatest 
possible  amount  from  the  disposal  of  its  as- 
sets. If  tbe  testimony  of  the  respondent 
Mr.  Moss  is  to  be  given  full  force  and  effect, 
tbe  property  of  tbe  bank  will  be  sold  at  an 
oiormous  sacrifice,  whether  the  sale  price 
be  $15,000  or  $19,000.  In  either  event  they 
will  lose  many  thousands  of  dollars  to  which 
they  are  Justly  entitled.  If,  as  indicated  by 
his  testimony,  this  loss  would  amount  to 
$60,000  in  case  of  a  sale  to  the  appellant  for 
$15,000,  it  wUl  amount  to  $46,000  in  the 
event  of  a  sale  to  blm.  Tbe  assets  of  the 
trust  should  be  sold  for  the  highest  amount 
which  It  is  possible  to  realize  therefor,  to 
tbe  end  tha't  the  rights  of  tbe  creditors  may 
be  fully  protected.  Every  opportunity  for 
Investigation  and  competitive  bidding  should 
be  afforded  to  all  who  contemplate  purchas- 
ing. We  do  not  mean  to  indicate  how  tbe 
Bale  shall  be  made.  That  is  a  matter  for 
the  district  court  to  determine  in  its  discre- 
tion. Neither  do  we  wish  to  be  understood 
as  deciding  that  the  amounts  heretofore  re- 
ferred to  must  necessarily  be  realized. 
What  we  do  bold  is  that  the  property  should 
be  sold  to  tbe  best  advantage^  and  for  all 
it  is  worth.  If  possible. 

If  we  merely  affirm  tbe  order  appealed 
from,  we  shall  concur,  not  only  In  that  por- 
tion rescinding  the  sale  to  the  appellant  and 
directing  the  return  of  his  money,  but  also 
In  that  part  thereof  ordering  a  sale  to  Mrs. 
Moss  and  the  Gazette  Printing  Company  for 
$19,036.38.  We  cannot  in  equity  and  good 
coosdenoe  do  this. 

Tbe  receiver  now  has  in  his  hands  the 
mm  of  $16,000  belonging  to  Mr.  McConnell, 
$6,001  belonging  to  Mrs.  Moss,  and  $13,035.38 
belonging  to  tbe  Gazette  Printing  Company. 


This  latter  amount  was  realized  through 
Mr.  Moss  upon  the  company's  note  to  Sni- 
dow.  It  is  proper  that  tbe  receiver  shall 
retain  this  amount  and  cancel  and  deliver 
the  company's  nptes,  after  receiving  the  same 
from  the  appellant,  to  the  proper  officer  of 
the  printing  company.  The  record  shows 
that  tbe  receiver  has  other  funds  In  his  pos- 
session. 

[13]  Judge  Sanner  having  exonerated  Mr. 
McConnell  from  wrongdoing,  it  is  proper 
that  he  shall  be  placed  in  statu  quo. 

It  is  therefore  ordered  that  those  portions 
of  the  order  appealed  from  rescinding  the 
sale  to  the  appellant,  directing  the  return 
of  his  money,  and  that  be  shall  redeliver 
the  stock  and  notes  to  the  receiver,  be  and 
the  same  are  hereby  affirmed.  It  Is  also 
ordered  that  out  of  any  appropriate  funds 
in  his  hands  the  receiver  shall  pay  to  Mr. 
McConnell  interest  on  the  said  sum  of  $15,- 
000  at  8  per  cent  per  annum  from  the  2l8t 
day  of  November,  1910.  That  portion  of 
the  order  requiring  tbe  receiver  to  cancel 
and  deliver  to  tbe  Gazette  Printing  Com- 
pany its  promissory  notes  is  also  affirmed. 
That  part  thereof  directing  the  receiver  to 
deliver  297  shares  of  the  capital  stock  of 
the  Gazette  Printing  Company  to  Mattie  W. 
Moss  is  reversed,  and  the  receiver  la  ordered 
to  return  to  Mattie  W.  Moss,  or  her  accred- 
ited agent  tbe  sum  of  $6,001,  so  paid  to  him 
by  her,  through  P.  B.  Moss.  The  district 
court  of  Yellowstone  county  la  directed  to 
ascertain  whether  in  its  judgment  Mattie  W. 
Moss  is  entitled  to  Interest  on  the  sum  of 
$6,001  deposited  by  her,  and,  if  so,  to  allow 
such  interest  Each  party  to  this  proceeding 
shall  pay  bis  own  costs  in  this  court 

BRANTIiY,  a  J.,  and  HOLLOWAY,  J., 
concur. 

(«  Hont.  146) 

CUSTER  CONSOL.  MINES  CO.  r.  CITY  OP 

HELENA. 
(Supreme  Court  of  Montana.    March  5,  1912.) 

1.  Landlord  and  Tknant  (|  56*)— iKjmmte 
TO  Pbcmisks— Right  of  IiAndi,obd  to  Sue. 

A  landlord  may  sue  for  a  trespass  wliich 
affects  his  reversion,  though  a  tenant  is  in 
possession;  both  parties  having  a  right  of  ac- 
tion where  there  Is  an  injury  to  both  estates. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |i  136-150;  Dec  Dig. 
i  65.»] 

2.  Watebs  and  Watbb  Cotntssa  (|  168%«)— 
IiANDlohd  and  Tenant  (|  4*)— Appbopbi- 
ATioN— Trespass— AcTiONa. 

Tbe  right  to  the  use  of  water  under  a 
grant  from  the  owner  ia  an  incorporeal  here- 
ditament, and,  as  a  contract  with  respect  to  it 
cannot  technically  establish  the  relation  of 
landlord  and  tenant,  the  most  appropriate  rem- 
edy to  protect  such  an  interest  ia  a  suit  in 
equity. 

JBd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  189;  Dec.  Dig.  { 
158^;*  Landlord  and  Tenant  Cent  Dig.  f  2; 
Dec.  Dig.  {  4.*] 
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3.  PARtiES  (S  6*)— Rkal  Party  in  Intkbest. 

Under  Rev.  Codes,  §  6477,  which  provides 
that  all  actions  must  be  brought  in  the  name  of 
the  real  party  in  interest,  an  action  for  inter- 
ference with  an  interest  in  a  water  right  must 
be  brought  in  the  name  of  the  person  whose 
right  is  invaded. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  §§  6-8;   Dec.  Dig.  §  6.*] 

4.  Waters  and  Water  Goubses  (J.  158%*) 
—Afpropbiations— Trespass— Right  to 
Sue. 

Where  a  plaintiff  sned  to  qviet  title  in  a 
water  right,  a  defendant,  who,  as  the  owner  of 
the  opposing  right,  had  leased  it  to  other  de- 
fendants, was  entitled  to  bring  a  counterclaim 
for  a  diversion  of  the  water  by  the  plaintiflf, 
as  such  diversion  might  ripen  into  a  title  by 
adverse  use,  and  thus  injure  the  reversion. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Conrses.  Cent.  Dig.  |  189;   Dec  Dig.  § 
'  168%.*) 

5.  Injunction  (5  136*)— TbebpaB9— Injunc- 
tion Pendente  Lite. 

The  purpose  of  an  injunction  pendente  lite 
is  to  preserve  the  status  quo  until  the  ultimate 
rights  of  the  parties  are  determined,  so  that 
as  in  an  action  to  quiet  title  in  a  water  right 
the  running  of  the  statute  of  limitations  on  an 
adverse  use  in  favor  of  the  plaintiff  is  stopped 
by  the  pendency  of 'the  action,  a  defendant  who 
was  the  owner  of  the  right  and  the  lessor  of 
it  to  another  defendant,  and  who  alleged  no 
covenant  for  quiet  enjoyment,  could  not  be  in- 
jured by  any  use  of  the  water  during  the  ac- 
tion, and  an  injunction  pendente  lite  would 
not  issue  at  his  instance. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Cent.  Dig.  |f  805,  306;    Dec.  Dig.  §  136.*] 

Appeal  from  District  Court,  Broadwater 
County;   W.  R.  C.  Stewart,  Judge. 

Action  by  the  Custer  Consolidated  Mines 
Company  against  the  City  of  Helena.  From 
an  order  directing  the  Issuance  of  an  injunc- 
tion pendente  lite  against  the  plaintiff,  plain- 
tiff appeals.    Reversed. 

J.  A.  Walsh,  Hartman  &  Hartman,  and  R. 
Lee  Word,  for  appellant.  Edward  Hprsky 
and  Walsh  &  Nolan,  for  respondent 

BRANTLY,  C.  J.  Appeal  from  an  order 
directing  tbe  Issuance  of  an  injunction  pen- 
dente lite.  Tbe  action  was  brought  to  quiet 
title  in  the  plaintiff  to  the  use  of  50  Inches 
of  the  water  flowing  in  Beaver  creek,  in 
Broadwater  county.  The  complaint  alleges 
an  appropriation  by  the  predecessors  In  In- 
terest of  plaintiff  and  defendant  In  tbe  year 
1865  of  about  1,000  Inches  of  water,  and  a 
diversion  thereof  by  means  of  a  ditch  for  use 
upon  placer  mines  and  other  purposes;  a 
sale  by  such  predecessors  in  1881  of  50 
inches  to  mesne  grantees  through  whom  the 
plaintiff  claims  title  in  consideration  of  a 
grant  to  the  original  approprlators  by  said 
grantees  of  a  right  of  way  across  lands  of 
tbe  latter  for  a  ditch  which  was  thereafter 
constructed;  continuous  adverse  use  of  the 
water  the  right  to  which  was  so  conveyed  by 
the  mesne  grantees  and  plaintiff  to  the 
bringing  of  this  action;  and  a  purpose  on 
the  part  of  the  defendant  to  divert  all  of  the 
water  flowing  in  the  stream,  and  to  convey 


it  away  by  means  of  a  pipe  lin%  to  supply  a 
water  system  about  to  be  erected  by  It  Tbe 
prayer  is  for  a  decree  declaring  the  plaintiff 
entitled  to  the  use  of  the  amount  claimed, 
and  for  a  perpetual  injunction  restraining 
the  defendant  from  carrying  out  its  purposes. 
The  amended  answer  of  the  defendant  de- 
nies the  right  of  plaintiff  to  the  use  of  any 
of  the  water.  It  then,  by  way  of  counter- 
claim, allies,  substantially,  the  following: 
That  prior  to  1865  its  predecessors  appropri- 
ated and  applied  to  useful  purposes  1,328 
Inches  of  water  flowing  in  the  stream ;  that 
after  the  date  of  its  appropriation  and  down 
to  the  year  1901,  when  defendant  by  mesne 
conveyances  acquired  these  rights,  the  water 
was  continuously  used  by  Its  said  predeces- 
sors, and  their  successors  in  Interest;  that 
on  Mbrch  8,  1910,  tbe  defendant  leased  to 
the  Spokane  Ranch  &  Water  Company,  a 
domestic  corporation,  all  of  said  water  and 
also  certain  other  water  designated  as  Bea- 
ver Creek  bedrock  drain  water,  and  that 
since  the  execution  of  said  lease  all  of  tbe 
water  has  been  used  for  agricultural  pur- 
poses by  said  lessee  and  by  other  corpora- 
tions and  persons  owning  lands  in  the  vicin- 
ity of  the  lands  of  the  lessee  and  using  said 
water  under  such  agreement  with  the  said 
lessee;  that  at  divers  times  since  the  exe- 
cution of  the  said  lease  by  the  defendant  the 
plaintiff  has  by  means  of  ditches  tapping  the' 
stream  above  tbe  heads  of  the  ditch  by 
which  the  water  is  conveyed  to  the  lands 
referred  to  diverted  water  from  the  stream 
to  such  an  extent  that  there  has  not  been 
left  flowing  therein  an  amount  equal  to  1,000 
Inches,  and  that  plaintiff  has  repeatedly  so 
diverted  water  and  threatens  to  do  so  to  the 
great  damage  of  the  lessee  of  the  defendant; 
that  all  the  water  so  conveyed  to  defendant 
by  its  predecessors  la  necessary  for  the  cul- 
tivation of  crops  of  hay  and  grain  on  the 
lands  of  defendant's  lessee  and  the  adjacent 
landowners;  that  the  entire  amount  of  water 
now  flowing  in  the  stream  and  which  tus 
been  flowing  therein  since  July  10,  1911,  bas 
been  much  less  than  1,000  Inches,  and  less 
than  Is  adequate  for  the  cultivation  and 
maturity  of  the  crops  growing  upon  tbe 
lands  of  the  defendant's  lessee  for  the  irriga- 
tion of  which  it  procured  said  lease .  to  be 
executed.  The  prayer  is  for  a  decree  ag:aiiist 
plaintiff  perpetually  enjoining  it  from  divert- 
ing any  water  from  the  stream  so  as  to  re- 
duce tbe  amount  of  the  flow  to  less  than 
1,328  Inches.  The  amended  answer  was  filed 
on  July  20,  1911.  It  was  accompanied  by 
affidavits  by  H.  H.  Plgott  and  W.  E.  Fisher, 
respectively,  president  and  general  manager 
of  the  Spokane  Ranch  &  Water  Company, 
and  upon  tbe  showing  made  by  these  affi- 
davits and  the  answer  the  district  Judge 
made  an  order  requiring  plaintiff  to  show 
cause  why  the  Injunction  should  not  issue. 
It  was  made  returnable  at  chambers  in  Bosse- 
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mao,  Gallatin  cormty,  on  July  24,  1011. 
After  a  hearing  had  upon  aflBdarlts  and  oral 
testimony  the  order  was  made  directing  the 
Injunction  to  isBua    ' 

The  cMDtentlon  Is  made  that  the  counter- 
claim does  not  state  facta  sufficient  to  war* 
rant  the  making  of  the  order.  It  will  be 
noted  that  the  pleading  contains  no  allega- 
tion showing  that  defendant  Is  bound  by  the 
terms  of  the  lease  to  protect  the  Spokane 
Ranch  &  Water  Company  in  the  quiet  en- 
joyment of  the  right  leased,  nor  that  the 
reversionary  interest  is  being  injured  in  any 
way,  nor  that  the  defendant  will  suffer  any 
pecuniary  loss  if  the  plaintiff  is  not  restrain- 
ed during  the  progress  of  the  litigation  from 
doing  the  acts  complained  of.  The  only  al- 
legation of  wrong  other  than  that  upon 
which  defendant  desires  ultimate  relief  is 
tbat  which  is  accruing  and  will  accrue  to  the 
Spokane  Banch  &  Water  Company  and  Its 
associates.  The  qnestion  presented,  there- 
fore. Is  whether  the  defendant  Is  entitled 
to  a  temporary  injunction  solely  upon  the 
ground  of  plaintiff's  interference  with  the 
right  of  the  lessee  company. 

[1]  Tbat  a  landlord  may  maintain  an  action- 
against  a  stranger  for  a  permanent  injury  to 
bis  lands  in  the  possession  of  a  tenant  cannot 
be  doubted.  By  virtue  of  the  lease  an  estate 
is  Carved  out  of  the  fee  and  is  vested  in  the 
tenant,  but  the  landlord  still  has  an  inher- 
itance technically  designated  as  the  rever- 
sion. For  a  trespass  upon  tbe  possession  of 
the  tenant  or  for  Injury  to  bis  estate,  tbe 
rigbt  of  action  Is  in  him.  An  Injury  which 
affects  the  reversion  is  a  wrong  to  the  land- 
lord, to  be  redressed  by  an  action  by  him, 
althoagb  the  tenant  is  in  possession.  24  Qyc. 
925;  Ameson  v.  Spawn,  2  S.  D.  269,  49  N.  W. 
1066,  39  Am.  St.  Rep.  783.  The  wrong  may 
be  such  as  to  affect  both  these  distinct  Inter- 
ests. This  gives  a  right  of  action  to  the  own- 
er of  each.  Kernochan  v.  New  York  E.  B. 
Co.,  128  N.  Y.  550.  29  N.  E.  65. 

[2]  The  right  to  the  use  of  water  is  an  In- 
corporeal hereditament,  an  Intangible  right. 
From  Its  nature  a  contract  with  respect  to 
it  cannot,,  technically  speaking,  establish  tbe 
relation  of  landlord  and  tenant.  Swift  v. 
Goodrich,  70  Cal.  103,  11  Pac.  561.  Wrongs 
done  by  interference  with  such  an  interest 
cannot  therefore  be  redressed  by  the  same 
character  of  actions  as  are  applicable  to 
wrongs  done  by  the  Invasion  of  corporeal 
rights.  The  most  appropriate  remedy  to  pro- 
tect such  an  interest  is  a  suit  in  equity. 
Barbley  v.  Tleleke,  2  Mont.  69. 

[3]  But  the  form  of  the  remedy  does  not 
alter  the  relation  of  tbe  parties  to  each  other 
or  to  their  respective  rights  In  the  property. 
Under  the  statute,  with  the  exceptions  enu- 
merated, an  action  must  be  brought  In  the 
name  of  the  real  party  in  Interest  Bev. 
Codes,  §6477. 
[4]  There  can  be  no  doubt  of  tbe  right  of 


the  defendant  to  have  the  ultimate  relief 
demanded  In  Its  counterclaim,  viz.,  the  de- 
termination of  plalntlfTs  adverse  claim;  for, 
if  the  plaintiff  should  be  permitted  to  con- 
tinue its  diversion,  the  right  thus  asserted 
might  finally  ripen  into  a  title  by  adverse 
use.  Upon  the  assumption  that  defendant's 
right  is  superior,  plaintiff's  diversion  is  an 
injury  to  the  reversion  which  defendant  may 
protect  by  suit,  but  the  rigbt  of  use  during 
the  term  of  the  lease  is  vested  in  the  Spo- 
kane Ranch  &  Water  Company,  the  lessee. 

[6]  The  purpose  of  an  Injunction  pendente 
lite  Is  to  preserve  the  status  quo  until  the 
ultimate  rights  of  the  parties  may  be  de- 
termined. Under  the  facts  stated,  the  de- 
fendant has  no  concern  as  to  whether  its 
lessee  is  disturbed  or  not  The  running  of 
the  statute  Is  stopped  by  tbe  pendency  of  the 
action;  and.  If  the  lessee  is  Indisposed  to 
assert  its  right  of  present  use  under  its 
contract,  this  is  no  concern  of  defendant. 
The  lessee  might'  by  intervention  in  this  ac- 
tion or  by  an  Independent  action  obtain 
temporary  relief  by  Injunction,  but  the  de- 
fendant is  suffering  no  Injury  which  de- 
mands this  temporary  relief.  It  must  follow, 
therefore,  that  the  court  erred  in  issuing  the 
Injunction  at  the  Instance  of  the  defendant 
The  order  Is  accordingly  reversed. 

Beversed. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


(45  Hont.  U8) 
STATE  ex  rel.  BYAN  v.  BOABD  OP  AI/DEB- 

MEN  OF  TOWN  OF  OONBAD. 
(Supreme  Court  of  Montana.     March  7,  1912.) 

Municipal  Cobpobations  (8  156*)  —  Aldeh- 
MEN— Removal  raou  Office — ^scoNoubi 
IN  Office. 

An  alderman,  by  Bev.  Codes,  {  3218,  de- 
clared an  officer  of  a  town,  and  so,  under  sec- 
tion 3236,  removable  from  office  by  a  two-thirds 
vote  of  the  council  on  charges  against  him,  is 
guilty  of  misconduct  in  office,  by  Const  art.  6, 
I  18,  made  ground  for  removal,  by  acting  as  at- 
torney for  one  accused  by  the  town  of  failing 
to  pay  an  occupation  license  fee,  and  by  accept- 
ing a  retainer  as  an  attorney  to  prosecute  a 
suit  against  the  town  for  damages  and  injunc- 
tion in  regard  to  a  sewer ;  he  thus,  though  act- 
ing in  good  faith,  placing  himself  in  a  position 
disqualifying  him  from  acting  as  alderman  in 
any  matter  concerning  such  litigation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  346;  Dec.  Dig.  § 
156.»] 

Appeal  from  District  Court,  Teton  Coun- 
ty;   H.  H.  Ewlng,  Judge. 

Writ  of  review,  on  the  question  of  David 
J.  Byan,  against  the  Board  of  Aldermen  of 
the  Town  of  Conrad.  From  an  adverse 
judgment,  relator  appeals.     Affirmed. 

David  J.  Byan,  for  appellant  B.  M.  Ha^ 
tersley,  for  respondent. 

SMITH,  J.  The  Judgment  from  which 
this  appeal  Is  prosecuted  reads  as  follows: 
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«On  the  8tb  day  of  September,  lOll,  Bavld 
3.  Ryan  piade  application  to  tbe  undersigned 
Judge  of  said  court  for  a  writ  to  review  the 
action  and  proceeding  of  the  town  coancll 
of  the  town  of  Conrad,  Mont.,  in  Amoving 
the  said  David  J.  Ryan  from  offlce  as  alder- 
man of  said  town;  and  thereupon,  and  on 
the  same  day  the  writ  of  review  ^as  grant- 
ed, and  the  board  of  aldermen  of  the  town 
of  Conrad,  Mont.,  were  ordered  to  certify 
and  return  to  the  said  Judge,  on  the  16th 
day  of  September,  1911,  at  10  o'clock  a.  m. 
at  his  chambers  in  tbe  city  of  Great  Falls, 
Cascade  county,  Mont.,  all  proceedings  of 
said  town  council  pertaining  to  the  removal 
of  said  David  J.  Ryan  from  office^  that  on 
the  16tb  day  of  September,  1911,  tbe  said 
board  of  aldermen  certified  all  the  proceed- 
ings as  ordered,  from  which  It  appears  to 
the  satisfaction  of  said  Judge:  First.  That 
the  said  David  J.  Ryan  was,  prior  to  tbe 
2l8t  day  of  August,  1911,  one  of  the  duly 
elected,  qualified,  and  acting  aldermen  of 
the  town  of  Conrad,  Mont.  Second.  That 
on  the  14th  day  of  August,  1911,  the  follow- 
ing written  -charges  were  preferred  against 
the  said  David  J.  Ryan,  as  alderman  of  said 
town  of  Conrad,  by  the  mayor  thereof,  to 
wit:  'Conrad,  Mont,  August  14,  1911.  To 
the  Town  Council  of  the  Town  of  Conrad, 
Montana — Gentlemen :  I  hereby  prefer 
charges  against  Councilman  David  J.  Ryan, 
on  the  following  grounds :  First.  That  be 
was  guilty  of  improper  conduct,  In  that 
while  a  member  of  the  town  council  of  the 
said  town  of  Conrad,  he  defended  Joseph 
PapiUion  In  the  case  of  said  town  of  Con- 
rad against  Joseph  Papilllon  on  charge  of 
operating  without  license.  Second.  That  he 
was  and  is  guilty  of  improper  conduct,  in 
tliat  while  a  member  of  the  town  council 
of  the  town  of  Conrad,  he  was  and  is  em- 
ployed by  Florlan  Nigg  to  prosecute  his  suit 
against  the  town  of  Conrad  for  damages 
and  an  Injunction  against  tbe  sewer  system 
of  said  town.  I  most  respectfully  aal:  that 
a  date  be  set  for  a  bearing  as  to  said  charge. 
Respectfully  submitted,  F.  H.  Pings,  Mayor.' 
Which  written  charges  were  entered  upon 
the  Journal  of  council  on  the  14th  day  of 
August,  1911.  Third.  That  on  the  14th  day 
of  August,  1911,  tbe  said  town  council  set 
the  21st  day  of  August,  1911,  as  tbe  regu- 
lar meeting  of  the  council,  as  a  time  for 
which  a  hearing  would  be  had  on  said  charg- 
es. Fourth.  That  on  the  2l8t  day  of  Au- 
gust, 1911,  at  the  regular  meeting  of  the 
council,  a  hearing  and  trial  by  the  said 
board  of  aldermen  was  duly  had,  at  which 
time  said  David  J.  Ryan  acted  as  his  own 
counsel,  and  the  town  of  Conrad  was  repre- 
sented by  attorney  R.  M.  Hattersley.  Fifth. 
After  tbe  s.tid  trial  the  said  town  council, 
by  a  two-thirds  vote  of  all  the  members  elect, 
found  the  charges  against  the  said  David 
J.  Ryan  true  and  removed  him  from  oflSce 
«iB  alderman  of  said  town.    From  the  fol- 


lowing [foregoing?]  facts,  tbe  said  Judge 
finds  the  following  conclusions  of  law:  (1) 
That  the  board  of  aldermen  of  Conrad. 
Mont.,  had  Jurisdiction  to  remove  the  said 
David  J.  Ryan,  as  alderman  of  said  town. 
(2)  That  the  said  board  of  aldermen  of  Con- 
rad, Mont.,  regularly  pursued  its  authority 
in  said  matter.  Wherefore  it  is  ordered,  ad- 
Judged,  and  decreed  that  tbe  action  of  tbe 
board  of  aldermen  of  the  town  of  Conrad, 
Mont,  in  removing  tbe  said  David  J.  Ryan 
from  office  as  alderman  of  said  town,  be,  and 
the  said  [same?]  is,  hereby  affirmed.  Dated 
this  10th  day  of  October,  1911." 

The  first  question  involved  is  whether  the 
charges  filed  by  tbe  mayor  constituted  mis- 
conduct in  office  on  the  part  of  the  relator. 
We  may  preface  our  remarlcs  with  the  state- 
ment that  proceedings  of  this  nature  are  de- 
signed to  be  summary,  untecbnical,  and  in- 
formal; and  necessarily  so,  because  they  are 
Intended  to  be  carried  forward  by  city  and 
town  officials  who  are  not  versed  In  the  nice 
technicalities  of  practice  and  procedure  in 
the  courts.  The  substance  of  the  first 
charge  is  that  the  relator,  while  a  member 
of  the  town  council,  performed  services  as 
an  attorney  in  court.  In  behalf  of  one  PapU- 
llon,  who  was  accused,  by  the  town,  of  hav- 
ing failed  to  pay  a  license  fee  before  engag- 
ing In  business,  and  that  be,  as  such  attor- 
ney, defended  Papilllon  against  said  charge, 
and  thereby  voluntarily  placed  himself  In  a 
situation  of  opposing,  as  attorney,  tbe  pur- 
pose of  the  town  of  which  he  was  a  council- 
man, in  seelcing  to  punish  Papilllon  for  an 
Infraction  of  the  law.  Tlie  gravamen  of 
the  second  charge  is  that,  while  a  member 
of  the  town  council,  he  voluntarily  accepted 
employment  as  an  attorney,  from  Florlan 
Nigg,  to  prosecute  a  certain  suit  against  the 
town  for  damages  and  an  injunction  growing 
out  of  a  controversy  relating  to  the  sewer 
system  of  the  town.  Did  tbe  course  pursued 
by  him  constitute  misconduct  in  office? 

The  power  of  the  council  to  remove  tbe  re- 
lator in  a  proper  case  is  undoubted.  Sectlou 
3218,  Revised  Codes,  declares  that  the  officers 
of  a  town  consist  of  a  mayor,  and  two  alder- 
men from  each  ward.  Section  3236,  Revised 
Codes,  provides  that  the  council,  upon  writ- 
ten charges,  to  be  entered  upon  the  Journal 
of  its  proceedings,  after  notice  to  tbe  party 
accused,  and  after  trial  by  tbe  council,  by  a 
two-thirds  vote  of  all  Its  members  elect,  may 
remove  any  officer.  Section  18  of  article  5 
of  the  state  Constitution  provides  that  such 
officer  shall  be  removable  for  misconduct  or 
malfeasance  in  office.  State  ex  rel.  Working 
V.  Mayor,  etc.,  43  Mont.  61,  114  Pac.  777. 
Tbe  relator  was  charged  with  misconduct 
in  bis  office  of  alderman.  In  state  ex  rel. 
Wynne  v.  Examining  &  Trial  Board,  43  Mont 
389,  117  Pac.  77,  it  appeared  that  the  relator 
was  charged  with  misconduct  in  his  ofllce  of 
chief  of  police.  This  court  said:  "Any  act 
involving  moral  turpitude,  or  any  act  wbich 
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i«  contrary  to  Justice,  honesty,  principle,  or 
good  morals,  If  performed  by  virtue  of  office 
or  by  authority  of  office,  Is  Included  in  the 
term  'misconduct  in  office.' "  We  have  also 
held,  however,  that  a  charge  without  sub- 
stance Is  no  charge.  Bailey  v.  Examining 
&  Trial  Board,  42  Mont.  216,  112  Pac.  69. 

What  was  the  effect  of  the  alleged  conduct 
of  the  relator?  Before  entering  upon  his 
duties  as  a  member  of  the  town  board,  he 
must  have  taken  an  oath  to  support,  protect, 
and  defend  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  state  of 
Montana,  and  to  discharge  the  duties  of  his 
office  with  fidelity.  He  must  also  have  sworn 
that  he  would  not  knowingly  receive,  direct- 
ly or  indirectly,  any  money  or  other  valuable 
thing  for  the  performance  or  nonperformance 
of  any  act  or  duty  pertaining  to  his  office 
other  than  the  compensation  allowed  by  law. 
Section  1,  art.  19,  of  the  state  Constitution, 
and  section  362,  Rev.  Codes.  As  an  attorney 
at  law  be  has  heretofore  filed  in  the  office 
of  the  clerk  of  this  court  his  written  oath 
of  office,  wherein  he  solemnly  obligated  him- 
self to  faithfully  discharge  the  duties  of  an 
attorney  and  counselor  at  law  with  fidelity 
to  the  best  of  his  knowledge  and  ability.  Sec- 
tion 6384,  Rev.  Codes.  The  gist  of  the 
charges  is  that  he  has  voluntarily  placed 
himself  in  a  situation,  as  an  attorney,  which 
disqualifies  him  from  acting  as  a  councilman 
in  any  matter  concerning  the  litigation  to 
which  the  town  of  Conrad  is  a  party.  The 
officers  of  a  mnniclpal  corporation,  like  those 
of  private  corporations,  are  agents  of  the  cor- 
porate body.  It  is  a  cardinal  doctrine  of  the 
law  of  agency  that,  whenever  an  agent  is  in- 
vested with  authority  to  use  any  discretion 
in  the  exercise  of  the  powers  conferred  upon 
him,  it  is  an  implied  condition  that  this  dis- 
cretion shall  be  used  in  good  faith  for  the 
benefit  of  the  principal,  and  in  accordance 
with  the  true  purpose  of  the  agent's  appoint- 
ment. To  this  extent  every  agency  which  is 
not  a  purely  ministerial  one  Involves  a  fidu- 
ciary relation  between  the  parties.  Capital 
Gas  Co.  V.  Young,  109  Cal.  140,  41  Pac.  869, 
29  li.  R.  A.  463.  Let  us  suppose  that  the 
questions  were  presented  to  the  town  board 
whether  Papillion  should  be  prosecuted  for 
operating  without  a  license  and  whether 
the  suit  of  Nigg  should  be  defended.  Could 
the  relator  take  part  in  the  deliberations  of 
the  council  and  act  upon  the  questions  thus 
presented,  with  dispassionate,  unbiased,  and 
nnprejudiced  Judgment  for  the  best  Interests 
of  the  municipality?  We  do  not  see  how  he 
could  do  so,  being  interested  in  both  matters 
as  attorney  for  the  town's  opponents.  Never- 
theless that  was  exactly  what  he  agreed  to 
do  when  he  qualified  as  alderman  and  took 
the  oath  to  perform  the  duties  of  his  office 
with  fidelity.  A  man  cannot  legally,  or  in 
good  morals,  act  for  two  principals  whose 
interestfe  are  confilcting.  He  cannot  serve 
t9io  Doa^ters.     As  a  coondLman  the  relator 


had  sworn  to  act  with  fidelity  to  the  interest 
of  the  city,  while  as  an  attorney  his  sworn 
duty  was  to  discharge  his  obligations  to  his 
clients  with  equal  fidelity.  These  latter  du- 
ties were  entirely  'incompatible  with  those 
which  he  had  undertaken  to  perform  for  his 
other  principal,  the  town  of  Conrad.  But  it 
may  be  suggested  that  every  sentiment  of 
propriety  and  fair  dealing  would  Impel  him 
to  refuse  to  act,  as  an  alderman.  In  any  mat- 
ter In  which  he  was  interested  as  an  attor- 
ney. Even  so,  he  had  taken  an  oath  to  re- 
frain from  receiving,  either  directly  or  In- 
directly, any  money  or  other  valuable  thing 
for  the  nonperformance  of  any  act  or  duty 
pertaining  to  his  office  of  alderman.  It  is 
not  a  violent  or  unwarranted  presumption, 
we  think,  that  for  his  services  as  an  attor- 
ney he  was  to  be  or  had  been  compensated 
by  his  clients.  In  accepting,  or  agreeing  to 
accept,  such  compensation,  he,  by  implication 
and  indirection,  contracted  to  abstain  from 
acting  against  their  interests,  as  an  alder- 
man; and  he  further  Impliedly  agreed  ei- 
ther not  to  act  in  the  interest  of  the  town, 
or  not  to  act  at  all.  In  either  event  the 
town  would  be  denied  the  benefit  of  his  serv- 
ices as  a  member  of  Its  council,  and  we  un- 
dertake to  say  that  it  had  a  right  to  com- 
mand such  services  and  to  Insist,  through  its 
proper  officers,  that  his  seat  In  the  council 
should  be  filled  by  one  who  was  uninfluenced 
by  private  considerations  which  were  adverse 
to  its  welfare  and  advantage.  Judge  Dillon, 
in  his  work  on  Municipal  Corporations  (5th 
Ed.)  i  477,  says:  "  'Cause  for  removal'  means 
some  substantial  shortcoming  which  renders 
continuance  in  office  or  employment  in  some 
way  detrimental  to  the  discipline  and  efficien- 
cy of  the  service,  and  something  which  the 
law  and  a  sound  public  opinion  will  recog- 
nize as  a  good  cause  for  his  no  longer  occu- 
pying the  place.  The  misconduct  for  which 
an  officer  may  be  removed  must,  in  general, 
be  found  In  his  acts  and  conduct  in  the  of- 
fice from  which  his  removal  is  sought  But 
to  treat  misconduct  or  Incompetency  tn  the 
performance  of  official  duties  as  the  only 
ground  of  removal  is  to  give  too  rigid  and 
narrow  an  application  to  the  principles  gov- 
erning the  subject.  A  cause  for  removal  may 
exist  for  acts  and  conduct  of  a  public  officer 
at  a  time  when  he  is  not  acting  tn  the  per- 
formance of  a  public  duty.  If  these  acts  and 
conduct  are  such  as  to  fairly  show  that  he 
is  unfit  for  the  place." 

In  the  case  of  Joyce  v.  City  of  Chicago, 
216  III.  466,  75  N.  E.  184,  Mr.  Justice  Hand 
said:  "It  Is  further  contended  that  the  of- 
fense with  which  the  plaintiff  in  error  was 
charged  pertained  to  misconduct  on  his  part 
while  acting  as  a  notary  public,  and  not  to 
misconduct  on  his  part  while  acting  as  a 
lieutenant  of  police,  and  that,  although  he 
may  be  guilty  of  the  charge.  It  formed  no 
proper  basis  for  his  discharge  from  office  as 
a  lieutenant  of  police.    •    •    •    We  do  not 
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«gree.wlth  the  contention  that  no  cause  Is 
BuflScient  for  the  removal  of  an  ofiScer, 
*  *  *  unless  the  offense  is  committed 
while  the  officer  Is  acting  strictly  within  the 
line  of  his  duty  as  an  officer." 

But  it  is  contended  ttiat  the  written  charg- 
es fail  to  state  a  cause  of  action  for  miscon- 
duct in  office,  for  the  reason  that  there  is  no 
averment  that  the  relator's  actions  were 
wlllfuL  The  case  of  State  ex  rel.  Winsor  t. 
Mayor,  etc,  10  Wash.  4,  38  Pac.  761,  is  cited 
in  support  of  the  argument  The  decision  in 
that  case,  however,  was  placed  upon  the 
ground  that  the  statute  expressly  provided 
that  the  violation  of  its  provisions  must  be 
"willful."  Neither  our  Constitution  nor.  the 
Codes  require  that  misconduct  in  office  shall 
he  "willful"  in  order  to  justify  the  removal 
of  an  officer.  This  court,  In  effect,  decided 
the  point  adversely  to  the  contention  of  the 
appellant,  in  State  ex  rel.  Working  v.  Mayor, 
etc.,  supra.  Mr.  Mechem,  In  his  work  on 
Public  Offices  &  Officers  (section  457),  lias 
this  to  say:  "Misconduct,  willful  maladmin- 
istration, or  breach  of  good  behavior  in.  of- 
fice do  not  necessarily  Imply  corruption  or 
criminal  neglect.  The  official  doing  a  wrong- 
ful act,  or  the  official  neglect  to  do  an  act 
which  ought  to  have  been  done,  will  consti- 
tute the  offense,  although  there  was  no  cor^ 
mpt  or  malicious  motive."  This  court.  In 
L^att  V.  Prideaux,  16  Mont  205,  40  Paa 
877,  60  Am.  St  Rep.  498,  held  that  the  fact 
that  the  officer  acted  in  good  faith  in  tak- 
ing illegal  fees  was  not  a  defense,  and  the 
same  point  was  again  decided  in  State  ex  rel. 
Wynne  v.  Examining  &  Trial  Board,  supra, 
and  in  State  ex  rel.  Rowe  v.  District  Court, 
44  Mont  ,  119  Pac.  1103. 

The  judgment  is  affirmed. 

Affirmed. 

HOLLOW  AY,  J.,  concurs.  .BRANTLY,  O. 
J.,  concurs  in  the  result 


(45  Mont.  197) 

BAILEY     V.     EXAMINING     AND    TRIAL 

BOARD   OF  POLICE   DEPARTMENT 

OF  CITY  OF  HELENA  et  «1. 

(Supreme  Court  of  Montana.     March  8,  1912.) 

1.  Municipal  Corpobationb  (|  185*)— Police 
Depabtmbn'p— Charges   Against  Officers. 

The  complaint  against  a  police  officer,  with- 
in Rev.  Codes,  §  3309,  providing  that  if  a  charge 
be  made  by  any  person  against  a  police  officer 
of  his  incompetency,  neglect  of  duty,  miscon- 
duct in  office,  or  conduct  unbecoming  an  officer, 
the  charge  shall  be  put  in  writing,  whereupon 
the  police  trial  board  shall  tiy  the  charge,  is 
not  to  be  tested  by  the  rules  of  court  pleading, 
but  is  sufficient  if  in  substance  it  sets  out  any 
of  such  triable  offenses. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  §§  49^509;  Dec.  Dig. 
I  Ife.*] 

2.  Municipal  Oorpobationb  (J  185*)  — Mis- 
conduct OF  Officers — Evidence. 

Evidence,  on  trial  of  a  police  captain  by 
the  police  trial  board  under  Rev.  Codes,  g  3309, 


that  one  injured  by  falling  over  a  horse  block 
on  a  sidewalk  complained  to  him,  and  he,  in- 
stead of  giving  attention  thereto  at  once,  or 
informing  other  officers  thereof,  as  retjuired  by 
a  police  regulation,  merely  stated  nothing  could 
be  done  unless  such  person  swear  out  a  war- 
rant, is  sufficient  to  show  misconduct  in  office 
or  neglect  of  duty,  or  both,  made  triable  offens- 
es by  such  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  492-509 ;  Dec.  Dig. 
i  ife.*] 

3.  Mumcn»Ai,  Corporations  (i  185*) — Polick 
■  Department  —  Cuabgeb  Aoainst  OmcBRS 

— "Misconduct  in  Office." 

The  complaint  against  a  police  captain,  al- 
leging that  a  merchant  compUined  to  the  offi- 
cer of  an  obstruction,  consisting  of  a  stone  atep 
on  the  sidewalk  in  front  of  a  certain  house,  and 
that  the  officer  told  him  nothing  could  be  done 
for  him  unless  he  would  swear  out  a  warrant, 
is  sufficient  to  charge  the  offenses  of  misconduct 
in  office  and  incompetency,  triable  under  Rev. 
Codes,  §  3309,  by  the  police  trial  board,  in  view 
of  a  police  regulation  requiring  an  officer,  to 
whom  complaint  is  made,  to  remedy  the  matter, 
or,  if  he  cannot  do  so  at  once,  to  make  a  mem- 
orandum at  police  beadqaarters  of  the  com- 
plaint, so  that  it  may  receive  proper  attention. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Colorations,  Cent  Dig.  SI  492-509 ;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4532,  4533.] 

4.  Municipal  Cobporations  (8  185*)— Policb 
Department  —  Misconduct  of  Officeb— 
Complaint. 

Though  the  complaint  against  a  police  of- 
ficer, on  which  be  was  tried  by  the  police  trial 
board,  did  not  give  in  detail  the  particulars  of 
his  offense,  be,  having  gone  to  trial  before  the 
board  without  asking  that  it  be  made  more  spe- 
cific, cannot  assert  its  indefiniteness  or  uncer- 
tainty in  an  action  to  set  aside  the  board's  de- 
cision. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  402-509 ;  Dec.  Dig. 

5.  Municipal  Cobpokations  (|  185*)— Policb 
Department  —  Misconduct  bt  Officeb — 
Tbial  bt  Board. 

It  being  provided  by  Rev.  Cedes,  i  3308, 
that  the  decision  of  the  police  trial  board  on 
trial  of  a  charge  against  a  police  officer  shall 
t>e  final  and  conclusive,  and  shall  not  be  sub- 
ject to  review  by  any  court,  on  questions  of 
tact,  their  conclusion,  having  substantial  evi- 
dence to  support  it  must  stand. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tj  492-509;   Dec.  Dig. 

6.  Municipal  Corpobations  (8  185*)  — Mis- 
conduct OF  Officer  —  Punishment  by 
Mayob. 

The  power  to  impose  punishment  on  a  ■pa- 
lice  officer  found  guilty  by  the  police  trial  board 
of  a  charge  against  him,  being  given  by  Rev. 
Codes,  §  3308,  to  the  mayor,  such  punishment 
so  imposed  cannot  t>e  disturbed  as  too  severe. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g{  402-509;  Dec.  Dig. 
5  185.*] 

7.  Words  and  Phbases  —  "Misconduct"— 
"Misbehavior"  —  "Misdemeanob"— "Mis- 
manaqement"  —  "Misdeed"  —  "Dkun- 
qoenct" — "Offense." 

"Misconduct"  is  defined  as  "wrong  con- 
duct ;  bad  behavior ;  mismanagement."  The 
synonyms  are  "misbehavior ;  misdemeanor;  mis- 
management;   misdeed;    delinquency;    offense." 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Seriw  ft  Rep'r  laUexa 
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Th*  verb  "misrondncf '  ie  defined :   "To  conduct 
amiss;    to  mismanage." 

[Ed.  Note.— ioi-  other  definitions,  see  Words 
and  Plirases,  vol.  2,  p.  105« ;  vol.  5,  pp.  4529- 
4536:  VOL  8,  p.  7722;  vol.  6,  pp.  4916-4918; 
vol.  8,  p.  7736.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  Miller  Smith,  Judge. 

Action  by  Leonard  Bailey  against  the 
Examining  and  Trial  Board  of  the  Police  De- 
partment of  the  City  of  Helena,  and  others, 
members  of  such  board.  Judgment  for  plain- 
tiff. Defendants  appeal.  Reversed  and  re- 
manded, with  direction  to  dismiss. 

See,  also,  42  Mont  216,  112  Pac.  69. 

Edward  Horsky  and  C.  W.  Wiley,  for  ap- 
pellants. W.  T.  Pigott  and  Gunn,  Rasdi  & 
Hall,  for  respondent 

HOLLOW  AT,  J.  On  September  30,  1910, 
Frank  J.  Bdwards,  then  mayor  of  the  dty 
of  Helena,  presented  to  the  Examining  and 
Trial  Board  of  the  Police  Department  of 
that  city  a  complaint  in  writing  charging 
Leonard  Bailey,  a  captain  of  police,  with 
delinquency  of  ofScial  duty.  Bailey  liad  been 
appointed,  bad  qualified,  and  was  serving 
under  the  Metropolitan  Police  Law  of  this 
state.  Tbe  Trial  Board  gave  due  notice  to 
the  accused,  who  appeared  personally  and  by 
counsel  and  participated  in  the  trial  which 
followed.  On  October  10,  1910,  the  Trial 
Board  rendered  its  decision  finding  the  ac- 
cused guilty  as  ctiarged  in  counts  1  and  2 
of  the  complaint  Acting  upon  this  decision, 
the  mayor,  on  October  11.  1910,  made  an  or- 
der discharging  Bailey  from  the  police  force. 
This  action  was  thereupon  instituted  by  Bai- 
ley to  have  the  decision  of  the  Trial  Board 
set  aside  npon  the  ground  that  the  essential 
reqairements  of  the  law  had  not  been  observ- 
ed by  the  board  in  this:  (1)  That  each  of 
the  connts  upon  which  plaintiff  was  found 
guilty  Is  without  substance,  is  fictitious,  triv- 
ial, and  insu£Bclent  to  show  Incompetency, 
neglect  of  duty,  misconduct  in  office,  or  con- 
duct unbecoming  an  oSioer;  and  (2)  that  the 
evidence  introduced  before  the  Trial  Board 
fails  to  sustain  either  count.  Attached  to 
the  complaint  is  a  copy  of  each  of  the  fol- 
lowing papers:  The  complaint  made  by  Ed- 
wards, tlie  notice  of  the  henrini;,  t%rtain 
objections  Interposed  by  the  accused,  a  mo- 
tion to  strike  out  certain  portions  of  the 
complaint,  the  evidence  taken  before  the  Trial 
Board,  the  flndlnes  or  decision  of  the  board, 
and  tbe«rder  discharging  the  accused  officer. 
An  answer  was  presented  by  defendants,  but 
it  did  not  raise  any  material  Issue,  and  for 
all  practical  purposes  the  cause  was  tried  as 
upon  an  agreed  statement  of  far'ts.  The  dis- 
trict court  found  for  the  plaintiff  and  ren- 
dered and  bad  entered  a  Judgment  annul- 
ling the  findings  of  the  Trial  Board.  From 
that  judgment  this  appeal  is  prosecuted. 

1.  Of  the  two  counts  upon  whirh  plaintiff 
was  convicted,   the   first,   which  relates  to 


alleged  misconduct  at  the  time  of  a  fire  at 
Lenox,  need  not  receive  further  consideration 
than  to  say  that  the  record  of  the  testimony 
taken  before  the  Trial  Board  falls  to  dis- 
close any  substantial  evidence  to  support  It 

[1-3]  2.  If  the  facts  In  the  second  count 
constitute  a  triable  offense,  within  the  mean- 
ing of  section  3309,  Revised  Codes,  then  the 
conclusion  of  the  Trial  Board  should  stand, 
for  there  is  substantial  evidence  to  support 
it  The  charging  part  of  that  coimt  reads: 
"Complaint  was  made  by  Mr.  Bollinger,  a 
Rodney  street  merchant,  who  was  by  this  of- 
ficer told  that  nothing  could  be  done  for  blm 
unless  he  would  swear  out  a  warrant.  This 
complaint  was  made  because  of  an  obstruc- 
tion, in  the  shape  of  a  stone  step  on  the  side- 
walk in  front  of  the  residence  of  Eugene 
Meyer  on  Fifth  avenue." 

The  triable  offenses  mentioned  In  section 
3309,  above,  are:  (1)  Incompetency;  (2)  neg- 
lect of  duty;  (3)  misconduct  In  office ;  (4)  con- 
duct unbecoming  an  ofilcer.  If  the  sufficiency 
of  the  complaint  above  should  be  determined 
by  the  rules  of  pleading  which  control  in 
courts  of  Justice^  it  to  obvious  that  it  Is  fatal- 
ly defective;  but  such  rules  cannot  liave  ap- 
plication to  the  proceedings  before  the  Police 
Trial  Board.  The  only  requirement  of  the 
statute  to  that  the  charge  shall  be  reduced 
to  writing  (section  3309,  above);  and  if  in 
substance  it  makes  out  any  one  of  the  triable 
offenses  mentioned.  It  is  sufficient  And  even 
In  determining  this  question  the  courts  will 
apply  the  most  liberal  rules  of  construction, 
and  necessarily  so.  The  members  of  the 
Police  Trial  Board  are  not  required  to  be 
learned  In  the  law  of  pleading  and  practice ;  ' 
in  fact,  many  board  members  are  laymen 
entirely  unfamiliar  with  court  procedure. 
Neither  to  It  demanded  nor  contemplated  that 
the  person  preferring  charges  against  a  po- 
liceman shall  specify  the  detaito  of  the 
charge,  give  a  particular  designation  to  the 
offense,  or  employ  an  attorney  to  draft  the 
complaint  To  instot  upon  strictness  in  con- 
struing a  written  charge  of  thto  character 
would  defeat  the  purpose  of  the  law  and 
render  members  of  the  police  force  immune 
from  discipline.  The  following  authoritleB 
bear  out  the  view  we  have  expressed:  Peo- 
ple ex  rel.  Cagney  v.  MacLean,  10  N.  Y.  Supp. 
851  ;i  Oesterreich  v.  Fowle.  132  Mich.  9,  92 
N.  W.  497;  People  v.  New  York  Police  Com- 
missioners, 93  N.  Y.  97;  People  v.  Patrldge, 
180  N.  Y.  237,  73  N.  E.  4;  Yoe  v.  Hoffman, 
61  Kan.  265,  59  Pac.  351 ;  28  Cyc.  508. 

As  it  will  be  observed  by  reference  to  the 
statute  above,  the  triable  offenses  are  stated 
in  such  broad  terms  as  to  Aety  accurate  def- 
inition. In  Falloon  v.  Clark,  61  Kan.  121,  58 
Pac.  990,  the  court  said:  "The  only  grounds 
of  removal  by  Impeachment  are  'misdemean- 
or In  office,'  and  these  terms  we  think  are 


'  Reported  In  full  In  the  Neir  York  Supplement ; 
reported  as  a  memorandum  decision  irlthout  opin- 
ion in  67  Hun,  687. 
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used  In  a  parliamentary  sense  and  mean 
misconduct  in  office.  It  Is  something  wliich 
amounts  to  a  breacli  of  tlie  conditions  tacit- 
ly annexed  to  the  office  and  includes  any 
wrongful  official  act  or  omission  to  perform 
an  official  act." 

In  State  ex  rel.  Tllley  v.  Slover,  113  Mo. 
202,  20  S.  W.  788,  the  court  was  called  upon 
to  review  an  order  removing  an  official  ste- 
nographer. In  the  course  of  the  opinion  the 
court  said:  "The  phrase  'misconduct  In  of- 
fice' Is  broad  enough  to  embrace  any  willful 
malfeasance,  misfeasance,  or  nonfeasance  in 
office,  and  it  cannot  be  doubted  that  an  of- 
ficial stenographer  who  willfully  sets  at 
naught  this  constitutional  prohibition  by  re- 
fusing to  personally  devote  his  time  to  the 
performance  of  his  official  duties,  whatever 
bis  reason  therefor  may  be,  Is  guilty  of  mis- 
conduct In  office,  within  the  meaning  of  the 
statute,  and  may  be  removed  from  office  by 
the  Judge  of  the  court  of  which  he  la  such  an 
officer."  This  language  is  quoted  with  ap- 
proval In  Coffey  v.  Court,  147  Cal.  525,  82 
Pac.  75. 

In  Mechem  on  Public  Offices  &  Officers,  { 
457,  the  author  says:  "Misconduct,  willful 
maladministration,  or  breach  of  good  be- 
havior, in  office,  do  not  necessarily  imply  cor- 
ruption or  criminal  Inteutlon.  The  official 
doing  of  a  wrongful  act,  or  the  official  neg- 
lect to  do  an  act  which  ought  to  have  been 
done,  will  constitute  the  offlense,  although 
there  was  no  corrupt  or  malicious  motive." 
See,  also,  Leggatt  v.  Prideaux,  16  Mont  205, 
40  Pac.  377,  50  Am.  St  Rep.  498;  State  ex 
rel.  Wynne  v.  Board,  43  Mont.  389,  117  Pac. 
77;  State  ex  rel.  Ryan  v.  Board,  45  Mont. 
,  122  Pac.  569,  decided  March  7, 1912. 

[7]  "Misconduct"  Is  defined  as  "wrong  con- 
duct; bad  behavior;  mismanagement."  The 
-synonyms  are:  "Misbehavior ;  misdemeanor; 
mismanagement;  misdeed;  delinquency;  of- 
fense." The  verb  -"misconduct"  is  defined: 
"To  conduct  amiss;  to  mismanage."  Web- 
ster's International  Dictionary. 

In  effect,  this  second  count  charges  that, 
when  complaint  was  made  to  Bailey  by  Bol- 
linger that  there  was  an  obstruction  on  a 
public  sidewalk  In  the  city,  the  officer  refused 
and  neglected  to  do  anything  in  the  matter 
unless  Bollinger  would  procure  a  warrant  for 
the  arrest  of  the  person  responsible  for  the 
obstruction.  The  evidence  discloses  that  on 
Saturday  night,  September  24,  1910,  Fred 
Bollinger  and  his  brother  Adolph  were  trav- 
eling on  the  sidewalk  along  Fifth  avenue 
In  Helena;  that,  when  In  front  of  the  home 
•of  Eugene  Meyer,  Adolph  Bollinger  fell  over 
a  horse  block  which  was  placed  on  the  side- 
walk, and  was  greatly  Injured.  The  block 
was  of  stone,  16  Inches  wide,  12  Inches  high, 
and  36  inches  long.  Both  of  these  men  then 
went  to  police  headquarters,  where  they  found 
police  captain  Bailey  and  night  jailer  Brooks. 
Fred  Bollinger  made  complaint  to  Bailey,  ex- 
plaining the  circumstances  of  his  brother's 
fail,  and  asked  to  have  tlie  obstruction  re- 


moved. To  this  Bailey  replied  that  he  could 
not  do  anything  for  Bollinger  unless  Bolling- 
er would  procure  a  warrant  for  Meyer's  ar- 
rest It  also  appears  from  the  testimony 
that  there  was  In  force  a  police  regulation 
which  required  that  an  officer  to  whom  a 
complaint  was  made  should  either  remedy 
the  matter  to  which  the  complaint  related, 
or,  if  he  could  not  do  so  at  once,  to  make  a 
memorandum  in  the  police  headquarters  in 
order  to  inform  other  officers  of  the  com- 
plaint so  that  It  might  receive  proper  at- 
tention. Bailey  neither  gave  any  attention 
to  the  complaint  himself,  nor  did  he  mabe 
any  memorandum  or  otherwise  inform  the 
other  officers  of  the  city.  It  appears  that  the 
obstruction  remained  on  the  sidewalk  until 
the  following  Tuesday  afternoon,  when  Bol- 
linger made  complaint  to  the  mayor  of  the 
city,  who  had  It  removed  at  once.  If  the 
testimony  of  Bollinger  and  Brooks  Is  to  be 
believed,  Bailey  treated  the  complaint  with 
the  utmost  Indifference,  if  not  contempt; 
and,  viewed  In  the  light  of  this  evidence, 
the  accused  officer  was  guilty  of  misconduct 
in  office  or  neglect  of  duty,  or  both;  and  we 
think  the  count  above  is  sufficient  to  etate 
either  or  both  of  -these  offenses. 

[4]  It  is  true  that  the  count  does  not  give 
in  detail  the  particulars  of  Bailey's  offense; 
but  he  went  to  trial  before  the  board  with- 
out asking  that  It  be  made  more  specific, 
and  he  will  not  be  heard  now  to  say  that  It 
is  Indefinite  or  uncertain.  State  ex  rel. 
Niggle  V.  Klrkwood,  15  Wash.  298,  40  Pac. 
331. 

[S]  It  Is  beside  the  question  to  urge  that 
the  Trial  Board  ought  not  to  have  found 
Balley  guilty  upon  the  evidence  produced. 
The  board  is  a  tribunal  constituted  especial- 
ly to  hear  and  determine  complaints  against 
members  of  the  police  force.  The  statute 
declares:  "The  decision  of  the  board  shall 
be  final  and  conclusive,  and  shall  not  be 
subject  to  review  by  any  court,  on  question 
of  fact"  In  State  ex  rel.  Bailey  v.  Examin- 
ing and  Trial  Board,  42  Mont  216,  112  Pac. 
69,  this  court,  after  reviewing  the  statute 
above,  said:  "The  effect  of  this  provision  Is 
that  a  decision  of  the  Examining  and  Trial 
Board  on  questions  of  fact  Is  final  and  con- 
clusive'on  all  courts  If  there  Is  any  substan- 
tial evidence  to  support  It.  Whether  there 
Is  or  not  Is  a  question  In  the  first  instance 
for  a  district  court  to  decide.  A  charge 
without  substance  is  no  charge,  and  a  find- 
ing without  substantial  evidence  as  Its  basis 
is  no  finding.  One  of  the  essential  require- 
ments of  law  is  that  a  charge  shall  be  brought 
against  the  officer  and  that  such  charge  shall 
embody  facts  sufficient  to  constitute  a  cause 
of  action  within  the  meaning  of  the  act 
Another  is  that,  before  the  charge  can  be 
sustained,  some  substantial  evidence  must 
be  given  in  support  of  It" 

[6]  If  left  to  the  members  of  this  court 
to  determine,  we  might  reach  a  different 
conclusion  upon  the  evidence;  or,  if  we  found 
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the  evidence  snfficieut  to  sustain  the  charge, 
we  might  be  Inclined  to  say  that  the  i>enalty 
imposed  in  this  instance  was  altogether  too 
severe.  But  the  statute  has  dotbed  the 
board  with  the  power  to  determine  the  credi- 
bility of  the  witnesses  and  the  weight  to  be 
given  to  the  testimony;  and  lilcewise  it  has 
lodged  the  power  to  impose  punishment  in 
tile  mayor  (section  3308),  and  we  cannot  sub- 
stitute our  judgment  for  ids. 

In  People  v.  Martin,  9  App.  Div.  531,  41 
N.  Y.  Supp.  578,  a  policeman  was  discharged 
for  leaving  his  t>eat  and  stepping  Into  a 
saloon.  The  court  expressed  the  opinion  that 
the  penalty  lipp<^8ed  was  extremely  severe, 
bat  approved  the  action  of  the  board  In  dls- 
diarging  the  accused. 

In  People  v.  Yorlc,  58  App.  Div.  621,  68 
N.  T.  Supp.  1077,  a  policeman  was  discliarg- 
ed  for  being  absent  from  duty  three  days 
without  permission,  and  this  action  was  ap- 
proved by  the  court  169  N.  Y.  578,  61  N. 
El  1133. 

In  State  ex  rel.  Hart  v.  Common  Council, 
53  Minn.  238,  55  N.  W.  118,  39  Am.  St.  Rep;. 
595,  the  court  said:  "We  recognize  the  prime 
Importance  of  each  department  of  govern- 
ment avoiding  anything  like  Improper  inter- 
ference with  the  others  in  the  discharge  of 
their  functions;  also,  that  while  city  councils 
and  other  municipal  bodies  may  not  have  the 
power  to  remove  from  ofiSce  except  for  cause, 
yet,  this  power  being  designed  to  Insure  ef- 
ficiency and  fidelity  in  the  discharge  of  of- 
ficial duty,  the  degree  of  Incompetency  or  In- 
efliciency  which  amounts  to  sufficient  cause 
for  removal  must  of  necessity,  within  certain 
established  limits,  rest  somewhat  in  the 
sound  discretion  In  the  of&cet  or  body  In 
whom  the  power  of  removal  Is  vested.  We 
also  recognize  the  fact  that  while  In  the  exer- 
cise of  this  power  their  proceedings  are  quasi 
Judicial,  and  hence  reviewable  by  the  courts, 
yet  they  are  not  courts,  but  essentially  legis- 
lative and  administrative  bodies;  and  that 
their  action  shall  be  considered  In  view  of 
their  nature  and  the  purposes  for  which  they 
were  organized,  and  not  tested  by  the  strict 
legal  rules  which  prevail  In  trials  in  courts 
of  law.  Hence  If  such  a  body  has  kept  with- 
in its  jurisdiction,  and  the  evidence  furnish- 
ed any  legal  and  substantial  basis  for  their 
action,  it  ought  not  to  be  disturbed  for  any 
mere  informalities  or  irregularities  which 
might  have  amounted  to  reversible  error  in 
the  proceedings  of  a  court.  To  apply  any 
other  rule  to  the  proceedings  of  such  bodies 
would  be  Impracticable,  and  disastrous  in  the 
extreme  to  public  Interests." 

We  are  unable  to  agree  with  counsel  for 
plaintiff  that  the  offense  of  which  he  was 
convicted  was  trivial  in  its  nature.  The 
character  of  his  conduct  is  not  to  be  measur- 
ed by  the  consequences  which  actually  flow- 
ed from  it,  but  as  well  by  the  consequences 
which  might  reasonably  have  resulted.  The 
evidence   discloses  that   the   obstruction   on 


the  sidewalk  was  a  dangerous  one;  that 
another  party  had  fallen  over  it  before  Bol- 
linger was  Injured;  that  though  Bailey  was 
notified  on  Saturday  night  he  gave  the  mat- 
ter no  attention  whatever,  and  the  obstruc- 
tion was  not  removed  until  Tuesday  after- 
noon following,  and  then  not  until  complaint 
bad  been  made  to  another  officer  of  the  city. 
It  is  not  difficult  to  Imagine  that,  If  in  the 
meantime  some  one  bad  been  seriously  In- 
jured because  of  this  obstruction,  the  conse- 
quences to  the  Injured  individual  and  pos- 
sible litigation  against  the  city  might  fairly 
have  been  charged  against  Bailey's  neglect 
of  duty. 

The  burden  was  upon  the  plaintiff  to  show 
that  In  the  proceedings  had  before  the  Ex- 
amining and  Trial  Board  the  essential  re- 
quirements of  the  law  were  not  compiled 
with,  and  in  this,  we  think,  he  failed. 

The  Judgment  of  the  district  court  la  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  dismiss  the  proceeding. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  concurs. 

SMITH,  J.,  I  concur  In  the  result;  but 
to  my  mind  the  most  convincing  argument 
in  favor  of  the  action  of  the  Kxamining  and 
Trial  Board  is  found  In  the  fact  that  section 
1088  of  article  3  of  the  Ordinances  of  the 
City  of  Helena  provides  that  the  owner  of  an 
obstruction  In  any  street  or  sidewalk  siiaTl 
remove  the  same  upon  being  required  so  to 
do  by  a  written  notice  from  the  mayor, 
street  commissioner,  or  chief  of  police. 
While  this  ordinance  was  not  formally  of- 
fered In  evidence  before  the  members  of  the 
board,  it  was  a  part  of  the  law  of  the  city 
under  which  they  were  operating,  and  It  be- 
came their  duty  to  take  notice  of  it  in  de- 
termining whether  or  not  the  relator  was 
guilty  of  a  neglect  of  duty.  A  complaint 
having  been  made  to  the  captain  of  police 
that  an  obstruction  existed  In  the  sidewalk 
In  front  of  the  residence  of  Mr.  Meyer,  It 
was  bis  duty  under  the  regulations  of  the 
department  to  report  the  fact,  either  person- 
ally or  In  writing,  to  the  officer  who  had  au- 
thority to  require  its  removal.  This  he  neg- 
lected to  do,  and  In  consequence  thereof  it 
became  necessary  for  Mr.  Bollinger  himself 
to  make  a  second  complaint  of  the  obstruc- 
tion. 

(45  MoDt  1£4> 
BAILEY  et  al.  v.  TINTINGER  et  al. 
(Supreme  Court  of  Montana.    March  5,  1012.> 
1.  Appeal  and  Ebrob    (J   901*)— Review— 
BuBDEN  of  Showing  Errob. 

Where,  on  a  trial  of  water  rights,  there 
is  a  conflict  of  evidence  as  to  the  capacity  of 
the  appropriator's  canal,  the  burden  is  on  an 
appellant  to  show  that  the  evidence  prepon- 
derates against  the  finding  of  the  trial  court 
thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3C70;    Dec.  Dig.  8  901.*) 


*For  other  cases  see  aame  topic  and  section  NUMBER  In  Deo.  Dig.  &'Ain.  Dig.  Key  No.  Series  A  Rep'r  indexes 
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2.  Wa'tebs  and  Wateb  Coubses  (|  143*)— 
Appropriation— Amount  Appropriated. 

A  water  appropriator's  right  will  not  be 
limited  by  the  capacity  of  his  canal  while  out 
of  repair,  unless  that  condition  has  existed  for 
such  a  long  time  as  to  indicate  his  intention 
to  claim  no  more  water  than  the  canal  in  that 
condition  will  carry. 

[fJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  152;  Dec  Dig. 
i  143.*] 

3.  Appeal  and  Kbbob  (§  996*)— Bbview— 
infebences  from  evidence. 

A  construction  of  the  language  of  a  wit- 
ness which  leads  to  an  absurdity  will  not  be 
adopted  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cenfc  Dig.  il  3908-3911;  Dec  Dig.  S 
996.*] 

4.  Watebs  and  Wateb  Coubses    (|  139*).. 
Under  Rev.  Codes,  %  4849,  which  provides 

that,  on  compliance  with  the  statute  relating 
to  the  question  of  water  rights,  the  right  to 
the  use  of  the  water  shall  relate  back  to  the 
date  of  posting  the  notice,  to  render  the  doc- 
trine of  relation  applicable  the  appropriation 
of  the  person  seeking  it  must  have  been  com- 
pleted. 

[Ed.  Note.— For  other  cases,  see  Waters 
and  Water  Courses,  Dec.  Dig.  |  139.*] 

5.  Watebs  and  Water  Courses  (§  128*) — 
Appropbiations— Statutobt  Provisions — 
Common-Law  Right. 

The  custom  of  early  settlers  in  California, 
which  became  a  part  of  the  common  law  of 
the  country,  recognized  that  an  appropriation 
of  water  rights  could  be  made  by  an  actual 
diversion  of  water.  Statutes  later  enacted 
provide  a  complete  method  of  making  an  ap- 
propriation. Rev.  Codes,  §|  4840-4891.  Beld, 
the  statute  intended  to  provide  a  method  for 
the  appropriation  of  water  in  addition  to  that 
fixed  by  early  customs,  and  after  its  passage 
an  api>ropriation  might  be  made  either  by  ac- 
tual diversion  or  by  compliance  with  its  re- 
quirements. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  143;  Dec.  Dig. 
S  128.*] 

6.  Watebs  and  Wateb  Coubses  (§  133*). 

Rev.  Codes,  §  6214,  provides  that  the 
Code  establishes  the  law  of  the  state  respect- 
ing the  subjects  to  which  it  relates.  Rev. 
Codes,  §  4847,  provides  that  a  person  desiring 
to  appropriate  water  shall  post  a  notice  in 
writing  at  the  point  of  intended  diversion  and 
file  notice  with  the  county  clerk  and  recorder. 
Section  4848  provides  that  the  appropriator 
must  commence  the  excavation  or  construction 
of  the  ditch  or  flume,  by  which  the  water  is  to 
be  appropriated,  within  40  days  after  posting 
the  notice,  and  must  complete  it  with  reason- 
able diligence.  Held,  the  statute  provides  for 
all  steps  necessary  to  be  taken  to  secure  a 
completed  appropriation,  and  actual  use  of  the 
water  sought  to  be  taken  is  not  necessary 
thereto. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  146;  Dec.  Dig.  | 
133.*] 

7.  Watebs  and  Wateb  Coubses  (|  133*)— 
Appbopbiations-iStatutobt  Pbovisions — 
Necessity  of  Diversion. 

An  act  of  1870  (Laws  1869-70,  p.  57) 
limited  the  right  to  appropriate  water  for  irri- 
gation purposes  to  persons  or  corporations 
having  the  title  to  or  possession  of  agricultural 
lands.  The  provision  was  omitted  from  the 
Codes  of  1895  and  1907.  and  under  the  deci- 
sions an  appropriator  need  not  be  an  owner 
or  in  possession  of  land  in  order  to  make  a 
valid    appropriation    for    irrigation    purposes. 


Const  art  3,  {  15,  provides  that  the  use  of 

all  water  now  appropriated  or  that  may  here- 
after be  appropriated  for  sale,  rental,  distri- 
bution, or  other  beneficial  purpose  shall  be 
held  to  be  a  public  use.  Rev.  Codes,'  §!  3808, 
3819,  authorize  the  formation  of  a  corporation 
to  supply  water  to  the  public.  Section  4841 
declares  that  the  use  of  water  taken  must  be 
for  a  beneficial  purpose,  but  that  such  use 
need  not  be  immediate,  but  may  be  prospec- 
tive. Held,  the  requirement  of  actual  use  to 
complete  an  appropriation  would  defeat  the 
purpose  of  the  Legislature  and  public  policy 
of  the  state  to  encourage  public  service  com- 
panies for  irrigation  enterprises,  as  in  many 
instances  the  complete  use  of  the  land  taken 
would  be  impossible  owing  to  the  unsettled 
condition  of  land  irrigated,  and  an  appropria- 
tion according  to  the  statutory  re(;^uireraents 
is  complete  without  the  actual  diversion  of  the 
water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  146;  Dec  Dig.  S 
133.*] 

8.  Watsbs  and  Watbk  Cotibseb  (|  151*). 

A  right  obtained  under  the  statute  pro- 
viding for  the  appropriation  of  water  may  be 
lost  by  abandonment  or  nonnser  for  an  unrea- 
sonable time. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  165;  Dec  Dig.  { 
151.*] 

9.  Watebs  and  Wateb  Coubses  (J  132*)— 
Appropriation— Bona  Fide  Intention. 

Under  Rev.  Codes,  §§  4840-4891,  which 
are  the  statutory  provisionu  for  the  appropria- 
tion of  water,  a  claimant  must  have,  at  the 
time  of  taking  the  initial  steps,  on  intention  to 
apply  the  water  to  a  useful  and  beneficial  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  132.*] 

10.  Waters  and  Wate*  Coubses  (|  143*)— 
Appbopbiation— Extent  of  Right. 

The  extent  of  an  appropriation  of  water 
rights  is  determined  by  tlie  appropriator's  need 
and  facilities  if  equal,  by  the  capacity  of  his 
ditch  if  his  need  exceeds  the  means  of  diver- 
sion, and  by  bis  need  if  the  capacity  of  the 
ditch  exceeds  it 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  152;  Dec  Dig. 
i  143.*] 

Appeal  from  District  Court,  Sweet  Grass 
County;  Sydney  Banner,  Judge. 

Action  by  E.  N.  Bailey  and  others  against 
Nicolas  Tlntlnger,  Glass-Lindsay  Land  Com- 
pany, and.  others.  From  a  decree  fixing  wa- 
ter rights  of  parties,  Olass-Llndsay  Land 
Company  appeals.     Reversed  and  remanded. 

Hartman  &  Hartman,  for  appellant.  Mil- 
ler &  O'Connor,  for  respondents. 

HOLLOWAT,  J.  This  suit  was  brought 
to  have  determined  the  relative  rights  of  the 
parties  to  the  use  of  the  waters  of  Big  Tim- 
ber creek  and  Its  tributaries.  The  trial  court 
found  that  1,430  miner's  inches  of  the  waters 
of  the  North  fork  of  Big  Timber  creek  had 
been  appropriated  through  the  Big  Timber 
creek  canal,  and  this  quantity  it  ordered  dis- 
tributed: 430  inches  to  Asbnry  et  al.,  and 
1,000  inches  to  the  Glass-Lindsay  Land  Com- 
pany. From  the  decree  and  an  order  denying 
a  new  trial,  the  Glass-Lludsay  Land  Com- 
pany appealed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


Mont) 


.•BAII/ET  V.  TINTINGEB 


«77 


In  1802,  L«e,  HalT,  and'  H&tdi  filed  notice 
of  appropriation  of  5,000  Inches  of  water  of 
Big  Timber  creek  and  commenced  the  con- 
structiou  of  a  dlBtributing  system.  This 
work  was  continoed  in  1893.  In  1894  Hatch 
succeeded  to  the  Interests  of  Hall  and  Lee, 
and  continued  the  work  to  such  an  extent 
that  small  quantities  of  water  were  used 
during  1894  through  the  main  canal.  The  ap- 
propriation made  by  Lee,  Hall,  and  Hatch 
was  for  the  purpose  of  irrigating  lands  upon 
which  they  had  some  claim,  as  well  as  to 
sell,  rent,  and  otherwise  distribute  water  to 
other  persons.  In  June,  1895,  A.  Wormser 
succeeded  to  the  rights  of  Hatch.  _  About  this 
time  the  Holland  Irrigation  Canal  Company 
was  organized  under  the  laws  of  the  state  to 
purchase  or  construct  a  canal  system  upon 
the  North  fork  of  Big  Timber  creek  to  irri- 
gate lands  lying  in  the  Tlctnity,  and  to  sell, 
rent,  or  otherwise  dispose  of  water  for  irri- 
gation and  other  lawful  purposes.  Immedi- 
ately thereafter  this  canal  company  succeed- 
ed to  the  rights  of  Wormser,  except  as  to  a 
particular  right  which  need  not  be  consid- 
ered at  this  time.  Daring  1895  and  1896  the 
canal  company  prosecuted  the  work  of  ex- 
tending the  main  ditch  or  canal,  until  it  was 
completed  substantially  and  was  from  8  to 
10  miles  long.  By  mesne  conTeyance  the 
GIa.«-Llndsay  Laud  Company,  a  corporation, 
became  the  owner  of  whatever  rights  had 
been  acquired  by  the  Holland  Irrigation 
Canal  Company,  and  in  the  latter  part  of 
May,  1910,  did  considerable  work  on  one  sec- 
tion of  the  canal.  The  Glass-Lindsay  Land 
Company  was  also  organized  under  the  laws 
of  this  state,  with  authority  to  purchase  or 
construct  an  Irrigation  system  and  to  sell, 
rent,  or  otherwise  dispose  of  water  for  the 
irrigation  of  lands  lying  immediately  tribu- 
tary to  this  main  canal.  At  the  time  of  the 
trial  of  this  case,  in  December,  1910,  some- 
thing more  than  1.000  acres  of  land  had  been 
subjected  to  irrigation  from  this  canal,  and 
there  are  substantially  3,450  acres  more  arid 
land  which  can  be  Irrigated  from  It.  In  1908 
the  Glass-Lindsay  Land  Company  furnished 
to  its  customers  835  inches  of  water;  in 
1909  it  furnished  926  Inches;  and  in  1910. 
1,150  inches.  By  reason  of  having  succeeded 
to  the  particular  right  reserved  by  Worm- 
ser, Astftiry  et  al.  are  entitled  to  430  inches 
of  water,  and  entitled  to  have  it  conveyed 
through  this  canal  for  a  distance  of  about 
two  miles,  to  the  bead  of  the  Big  Timber 
canal  lateral,  which  thence  conveys  the  wa- 
ter to  lands  owned  by  Asbury  et  al.  , 

The  trial  court  did  not  make  any  specific 
findings  of  fact  There  Is  one  general  find- 
ing In  which  the  court  made  a  tabulation  of 
the  appropriators,  the  date  and  amount  of 
each  person's  appropriation,  and  made  its  de- 
cree to  conform  thereto.  In  doing  so  It 
awarded  to  the  Glass-Lindsay  Company  1,- 
000  inches,  of  date  December  20,  1892. 

The  argument  of  appellant  company  is 
that  the  finding  of  the  court  and  the  decree 
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BO  limiting  its  rights  flre  not' supported  by 
the  evidence.  Respondents  contend,  among 
other  things,  that  the  work  done  by  the  ap- 
pellant company -In  1910  amounted  to  an  en- 
largement of  the  canal,  as  distinguished  from 
repairs  or  cleaning  It  out.  A.  Zuill,  a  wit- 
ness for  appellant,  was  In  charge  of  the  work 
done  in  1910.  He  testified  that  he  bad  15  to 
17  teams  and  from  25  to  30  men  at  work; 
that  they  "cleaned  out"  a  section  of  the  canal 
3,300  feet  in  length;  that  before  this  work 
was  done  the  canal  had  a  carrying  capacity 
of  from  1,200  to  1,500  inches,  and  after  the 
work  was  done  its  capacity  was  2,200  inches ; 
that  while  nominally  1,150  Inches  of  water 
only  were  supplied  to  customers  of  appellant 
during  the  season  of  1910,  In  fact  each  cus- 
tomer received  150  per  cent,  of  the  amount  to 
which  he  was  entitled,  or  1,725  inches  of 
water  were  actually  supplied  through  the 
canal;  and  that  it  would  have  carried  600 
Inches  more.  John  D.  McLeod,  an  engineer, 
measured  the  panal  in  September,  1910.  He 
found  the  capacity,  from  the  head  of  the 
canal  to  the  point  where  the  Big  Timber 
canal  lateral  leaves  it,  to  be  2,200  inches. 
George  Cardoza  testified  that  he  measured 
the  canal  on  May  19,  1910,  and  found  its 
capacity  to  be  1,240  Inches.  Fred  Quinnell 
testified  that  he  assisted  Cardoza,  and  he 
likewise  found  the  capacity  of  the  canal  to 
be  1,240  inches.  He  testified  that  after  he 
and  Cardoza  made  their  measurement,  Zuill 
and  his  men  enlarged  the  canal  by  the  work 
which  they  did  in  1910.  Bert  Plaggemeyer 
testified  that  a  certain  flume  near  the  head 
of  the  canal  would  not  carry  over  1.500  inch- 
es, and  by  reason  of  this  the  capacity  of 
the  canal,  which  otherwise  would  have  ex- 
ceeded that  amount,  was  limited  to  1,500 
inches;  but  he  further  testified  that  the 
flume  was  out  of  repair,  that  It  leaked  and 
had  a  sag  in  it,  and  tbat  it  bad  been  in  that 
condition  for  two  years.  There  Is  not  any 
evidence  in  the  record  as  to  the  capacity  of 
this  flume  when  completed  or  when  in  a  state 
of  repair  to  perform  the  service  it  was  In-  • 
tended  to  perform. 

[1  ]  Apparently  there  is  not  any  controver- 
sy over  the.  carrying  capacity  of  the  canal 
below  the  point  where  the  Big  Timber  canal 
lateral  leaves  it,  and  it  is  apparent  from  the 
record  that  all  of  the  witnesses  were  refer- 
ring to  Its  capacity  from  the  head  to  this 
particular  point,  except  the  witness  McLeod, 
who  also  gave  testimony  as  to  the  capacity 
at  seven  different  places,  four  of  which  are 
below  the  head  of  the  lateral.  Respondents 
insist  that  there  is  a  sharp  conflict  In  the 
evidence,  as  to  the  capacity  of  the  canal,  and 
therefore  appellant  must  assume  the  burden 
of  showing  that  the  evidence  preponderates 
against  the  trial  court's  finding,  assuming 
that  the  trial  court  impliedly  found  that  the 
capacity  of  the  canal  was  only  1,000  Inches, 
or  1,430  Inches  Including  the  Asbury  et  al. 
rights.  The  rule  Invoked  Is  well  recognized 
and  is  controlling  if  the  record  justifies  Its 
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application ;  bnt  so  far  as  the  evidence  pro- 
duced by  the  witnesses  Zuill,  Cardoza,  and 
Qulnnell,  as  to  the  capacity  of  the  canal 
prior  to  the  time  the  work  was  done  in  1910 
Is  concerned,  there  Is  not  any  conflict  what- 
ever. On  the  contrary,  there  is  substantial 
agreement  that  at  that  particular  time  the 
capacity  was  1,240  Inches.  If  there  la  any 
conflict  as  to  the  carrying  capacity  of  the 
canal  after  that  work  was  done,  It  arises  as 
between  the  testimony  of  Zulu  and  McLeod, 
on  the  one  hand,  that  the  capacity  of  the 
canal  after  that  work  was  done  was  2,200 
Inches,  and  the  testimony  of  Plaggemeyer  and 
one  Klelnhesselink,  on  the  other.  So  far  as 
Plaggemeyer'B  testimony  is  concerned.  It  is 
not  of  any  considerable  consequence. 

[2]  An  appropriator's  right  ia  not  to  be 
limited  by  the  capacity  of  his  canal  while 
out  of  repair,  unless  that  condition  has  ex- 
isted for  such  length  of  time  as  to  Indicate 
an  intention  on  the  part  of  the  approprlator 
to  claim  no  more  water  than  the  canal  in 
that  condition  will  carry.  The  witness 
Klelnhesselink  testifled  that  he  measured  the 
canal  and  found  Its  capacity  to  be  1,200 
Inches.  Asked  when  be  made  the  measure- 
ment, bis  reply  was,  "Last  November."  He 
was  testifying  some  time  near  the  middle 
of  December,  1910.  If  by  the  use  of  the 
words  "last  November"  he  referred  to  No- 
vember, 1010,  then  there  is  a  direct  conflict 
In  the  evidence.  But  counsel  for  appellant 
argue  that  it  is  quite  apparent  that  the 
witness  referred  to  November,  1909.  If 
there  was  not  anything  else  in  the  record  to 
reflect  upon  the  witness'  meaning  other  than 
the  terms  which  he  employed,  we  would  feel 
forced  to  adopt  the  terms  literally,  and  say 
that  "jast  November,"  from  the  standpoint 
of  December,  1910,  means  November,  1910. 

[3]  But  if  such  construction  of  the  lan- 
guage leads  to  an  absurdity,  then  it  ought 
not  to  be  adopted.  If  the  witness  referred 
to  November,  1910,  then  the  trial  court  re- 
fused to  believe  blm,  for  it  will  not  be  pre- 
sumed that  the  court  awarded  water  rights 
aggregating  1,430  inches  through  a  canal 
that  will  carry  but  1,200  inches.  If  the  wit- 
ness referred  to  November,  19:^0,  he  made 
his  measurement  after  the  work  was  done 
In  May  of  that  year,  and  the  canal  thus  had 
a  less  carrying  capacity  after  the  work  was 
done  than  it  had  before.  Finally,  If  the  wit- 
ness referred  to  November,  1909,  then  his 
testimony  is  in  substantial  agreement  with 
that  6t  the  other  witnesses,  Cardoza,  Quln- 
nell, and  Zuill,  who  measured  It  before  the 
work  of  1910  was  done.  These  considera- 
tions seem  conclusive  that  the  witness  must 
have  referred  to  November,  1900,  and,  if  so, 
then  tbere  Is  not  any  substantial  conflict  in 
the  evidence,  and  it  Is  apparent  that  the  tri- 
al court  must  have  found  that  the  canal  had 
a  capacity  of  1,240  inches  before  the  work 
of  1910  was  done,  and  a  capacity  of  2,200 
inches  after  tbat  date,  if  the  flume  mention- 
ed above  when  in  repair  had  tbat  capacity. 


A  different  finding  would  not  have  any  evi- 
dence whatever  to  support  it  The  trial 
court  must  have  found  that  appellant's  pred- 
ecessors complied  with  the  law  in  x>ostlng 
notice  at  the  point  of  diversion,  in  filing  the 
notice  with  the  county  clerk  and  recorder, 
and  in  doing  the  excavation  work  to  comple- 
tion with  reasonable  diligence  as  required  by 
statute,  for  it  applied  the  rule  of  relation 
and  fixed  its  appropriation  as  of  the  date 
when  the  notice  was  posted  at  the  point  of 
diversion,  a  conclusion  which  could  not  have 
been  reached  upon  any  other  theory.  The 
court  must  have  found,  also,  that  the  main 
canal  had  the  same  carrying  capacity  at  the 
time  it  was  completed  in  1895  or  1896,  as 
it  had  at  the  time  of  the  trial,  for  this  would 
be  in  accordance  with  the  evidence,  which  is 
not  disputed.  Again,  the  court  must  have 
found  tbat  the  work  done  on  the  canal  in 
1910  was  not  an  enlargement  but  amounted 
only  to  repairs  or  cleaning  out  accumulated 
dSbrls;  otherwise  the  court  would  be  in  the 
absurd  position  of  awarding  to  this  canal 
considerably  more  water  than  it  had  capac- 
ity to  carry.  As  said  above,  the  court  must 
have  found  that,  when  completed,  the  canal 
had  a  carrying  capacity  of  2,200  Inches,  or 
such  less  amount  as  the  flume  mentioned 
would  carry  at  that  time,  if  in  a  state  to 
perform  its  full  service.  The  right  of  an 
approprlator  to  make  repairs,  so  that  his 
canal  will  perform  the  full  service  which  It 
was  Intended  to  perform,  is  recognized  gen- 
erally and  Is  not  controverted  upon  this  ap- 
peal. It  thus  becomes  apparent  that  the  size 
of  the  canal,  Itis  carrying  capacity,  or  ap- 
pellant's needs  was  not  a  determining  factor 
with  the  lower  court  in  fixing  the  limit  of 
appellant's  appropriation. 

From  the  evidence  In  the  record  it  appears 
that  about  December  20,  1892,  the  predeces- 
sors of  this  appellant  posted  the  required 
notice,  claiming  5,000  Inches  of  water;  ttiat 
they  complied  with  the  statute  in  filing  the 
notice  in  commencing,  prosecuting,  and  com- 
pleting the  work  on  the  ditch;  that  the  ditch 
when  completed  had  a  capacity  of  2,'200 
inches,  If  the  flume  mentioned  would  carry 
that  amount;  and  under  section  4848,  Re- 
vised Codes,  the  excess  claimed  over  that 
amount  was  relinquished  and  the  claim  it- 
self limited  to  2,200  Inches,  or  to  the  capac- 
ity of  the  flume  if  less  than  that  amount. 
It  further  appears  that  at  the  time  the  claim 
was  initiated  there  were  arid  lands  suscepti- 
ble of  irrigation  from  this  ditch,  In  extent 
sufflcleht  to  require  the  entire  2,200  inches 
and  more.  It  further  appears  that  the  orig- 
inal claimants  and  their  successors  initiated 
the  right  and  prosecuted  It  for  the  purpose 
of  supplying  water  to  irrigate  these  avail- 
able lands.  Apparently  some  of  these  lands, 
at  least,  were  public  lands,  and  as  settlers 
have  come  upon  them  and  have  made  de- 
mands for  the  water  the  same  has  been  sup- 
plied. The  quantity  required  at  the  time 
the  ditch  was  completed  was  comparatively 
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small.  But  the  demands  have  increased  as 
the  lauds  were  settled  upon  or  cultivated, 
until,  during  1910,  1,150  inches  were  required 
nnd  furnished.  The  question,  then,  arises: 
\Mien.  if  at  all,  did  appellant  make  an  ap- 
propriation and  what  was  the  extent  of  such 
appropriation.  If  made?  The  trial  court  ap- 
plied the  rule  of  relation  back,  and  fixed  the 
date  of  appellant's  appropriation  as  of  the 
date  of  posting  the  notice.  There  is  not  any 
fault  found  with  this  portion  of  the  decree, 
and  could  not  be.  So  that,  the  court  having 
found  that  appellant  and  its  predecessors 
made  a  valid  appropriation  of  date  Decem- 
ber 20,  1892,  the  only  question  remaining  for 
solution  is:  What  was  the  extent  of  that  ap- 
propriation^  And  the  answer  to  this  in- 
volves a  consideration  of  much,  if  not  all,  of 
the  law  of  water  appropriation. 

It  is  quite  well  known  that  the  law  itself 
had  its  origin  in  the  customs  of  miners  and 
others  in  California.  These  customs  had 
ripened  into  well-recognized  rules  some  con- 
siderable time  before  there  was  organized 
local  government  in  that  country  and  before 
there  was  any  legislation  upon  the  subject 
whatever,  and  these  custom's  were  subse- 
quently recognized  as  having  the  force  of 
law,  by  state  and  national  legislation  and  by 
the  decisions  of  courts.  Woolman  v.  Gar- 
ringer,  1  Mont  535;  Jennison  v.  Kirk.  98  U. 
S.  453,  25  L.  Ed.  240;  Broder  v.  Water  Co., 
101  U.  S.  274,  25  L.  Ed.  790.  These  customs 
formed  a  part  of  our  unwritten  law,  or,  as 
It  might  more  aptly  be  termed,  the  common 
law  of  this  country  as  distinguished  from 
the  common  law  of  England.  King  v.  Ed- 
wards, 1  Mont.  235;  Jennison  v.  Kirk,  above; 
Carter's  The  Law,  Its  Origin,  Growth  and 
Function. 

In  1870  our  Legislature  passed  an  act 
(Laws  1869-70,  p.  57)  which  apparently  un- 
dertook to  limit  the  right  to  appropriate 
water  for  irrigation  purposes  to  persons  or 
corporations  having  title  to,  or  possession  of, 
agricultural  lands.  Tucker  v.  Jones,  8  Mont 
225,  19  Pac,  671.  The  act  recognized  the 
rights  acquired  or  to  be  acquired  under  the 
rules  and  customs  of  the  early  settlers;  but 
there  was  not  any  attempt  made  to  prescribe 
any  other  method  by  which  such  rights 
might  l>e  secured.  By  an  act  of  February, 
1877,  the  right  of  a  person  or  association  of 
persons  or  a  corporation  to  appropriate  wa- 
ter to  sell,  rent,  or  otherwise  dispose  to 
others  was  authorized.  In  1885,  however, 
there  was  a  distinct  departure  made  by  the 
Legislature  in  enacting  a  statute  under  the 
title,  "An  act  relating  to  water  rights." 
These  several  acts  were  carried  forward  in 
the  compilation  of  1887,  as  chapter  74,  Fifth 
Division,  Compiled  Statutes,  and  with  some 
modifications  into  the  Civil  Code  of  1895,  as 
title  8,  division  2,  part  4;  and  again,  with 
slight  amendments  and  additions,  into  the 
Revised  Codes  of  1907,  as  sections  4840-1891, 
and  now  constitute  the  law  of  appropriation 
of  water,  so  far  as  controlled  by  legislation. 


As  respects  the  method  to  be  pursued  by  the 
intending  appropriator  proceeding  under  the 
statute,  there  has  not  been  any  substantial 
change  made  since  the  original  act  of  1885 
went  into  eilect.  We  are  of  the  opinion  that 
there  are,  then,  two  distinct  periods  in  the 
history  of  our  water  right  law.  The  first 
comprises  the  time  from  the  earliest  settle- 
ment to  1885,  during  which  period  the  rights 
were  determined  exclusively  by  the  rules  and 
customs  of  settlers;  and  the  second  extends 
from  1885  to  the  present  time.  As  the  rights 
of  this  appellant  arose  since  1885,  we  are 
not  concerned  with  the  rules  of  law  applica- 
ble to  the  first  period,  except  so  far  as  they 
may  reflect  upon  the  legislation  in  force  dur- 
ing the  second  period. 

Our  act  of  1885  is  in  all  substantial  par- 
ticulars a  copy  of  the  California  act  of 
March  21,  1872.  The  California  act  was 
called  In  question  in  De  Necochea  v.  Curtis,  ' 
80  Cal.  897,  20  Pac.  563,  22  Pac.  198,  in  a 
contest  between  De  Necochea,  ^ho  claimed 
an  appropriation  of  water,  and  Curtis,  who 
claimed  as  riparian  owner.  De  Necochea  had 
diverted  the  water  from  a  stream  and  ac- 
tually applied  it  to  beneficial  uses  after  the 
statute  of  1872  went  into  effect,  but  he  did 
not  comply  with  the  statute  by  posting  no- 
tice, etc.,  or  make  any  attempt  to  do  so. 
He  had,  however,  actually  used  the  water 
before  Curtis  settled  upon  the  riparian  land. 
The  only  question  before  the  court  was 
whether  a  valid  appropriation  could  be  made 
after  1872  without  complying  with  the  stat- 
ute. The  conclusion  of  the  court  was  that 
such  an  appropriation  could  be  made,  that 
the  mode  prescribed  by  the  statute  was  not 
exclusive,  but  that  the  right  acquired  by  com- 
pliance with  the  rules  and  customs  of  the 
early  settlers  was  fully  recognized  by  the 
statute.  Section  1419,  Cal.  Civ;  Code  (sec- 
tion  4849,  Mont.  Rev.  Ck>des).  After  quoting 
section  1418  of  the  California  Civil  Code,  the 
court  said:  "In  this  provision  we  begin  to 
see  the  purpose  and  object  of  the  Legislature, 
which,  in  our  opinion,  was  merely  to  define 
with  precision  the  conditions  upon  which  the 
appropriator  of  water  could  have  the  advan- 
tage of  the  familiar  doctrine  of  relation."  In 
a  case  involving  similar  facts  and  the  same 
question,  the  court  approved  that  decision 
and  quoted  the  language  above,  in  Burrows 
V.  Burrows,  82  Cal.  564,  23  Pac.  146.  A 
similar  question  arose  thereafter  between 
one  claimant  who  had  diverted  and  actually 
used  the  water  but  had  not  compiled  with 
the  statute,  and  another  claimant  who  sub- 
sequently made  an  appropriation  by  comply- 
ing with  the  statute.  The  same  conclusion 
was  reached  and  again  the  language  above 
was  quoted,  and  in  addition  the  court  said: 
"The  scope  and  purpose  of  all  the  provi- 
sions of  the  chapter  upon  water  rights  was 
to  establish  a  procedure  for  the  claimants  of 
the  right  to  the  use  of  water,  whereby  a  cer- 
tain definite  time  might  be  established  as 
the  date  at  which  their  title  should  accrue." 
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Wells  V.  Mantes,  99  Cal.  883,  84  Pac.  824. 
In  Kerr's  Encyclopedic  Code  of  California, 
nnder  section  1418,  Civil  Code  above,  thie 
annotator  says:  "Purpose  and  object  of  the 
Lieglslature  In  requiring  compliance  with 
sections  1415  and  1416  Is  clearly  to  define 
with  precision  conditions  upon  which  appro- 
prlator  of  water  could  have  all  advantages 
of  familiar  doctrine  of  relation" — and  In 
support  of  his  statement  cites  the  three  pre- 
ceding cases. 

In  Murray  v.  Tlngley,  20  Hont  260,  50  Pac. 
723,  this  court  had  before  it  the  single  ques- 
tion: Can  a  person  make  a  valid  appropria- 
tion of  water  after  the  statute  of  1885  went 
Into  effect,  without  complying  with  the  stat- 
ute? After  citing  De  Necochea  v.  Curtis  and 
Wells  V.  Mantes,  and  quoting  the  language 
from  the  former  opinion  which  we  reproduce 
,  above,  this  court  said:  "We  thinic  the  con- 
struction of  the  statute  by  the  Supreme 
Court  of  California  is  logical  and  correct, 
and  are  of  the  opinion  that  the  Montana  act 
[of  1885]  should  be  construed  in  the  same 
manner."  That  the  conclusion  reached  by 
the  California  court  in  each  of  those  cases, 
as  well  as  the  conclusion  of  this  court  In 
Murray  v.  Tlngley,  Is  correct,  does  not  ad"- 
mlt  of  argument  Section  1419, .  California 
Civil  Code  (section  4849,  Montana  Rev. 
Codes),  clearly  recognizes  a  right  which  one 
may  acquire  to  the  use  of  water  without 
complying  with  the  statute,  and  that  such 
right  shall  be  good  as  against  every  one  ex- 
cept an  appropriator  who  complies  with  the 
statute  before  the  first  claimant  has  actual- 
ly completed  bis  work  and  applied  the  wa- 
ter .to  a  beneficial  use.  In  the  course  of  the 
opinion  In  Murray  v.  Tlngley,  Mr.  Justice 
Buck,  speaking  for  the  court,  said:  "In  en- 
acting this  law  the  Legislature  did  not  con- 
template that  one  who  failed  to  comply  with 
the  terms  of  the  statute,  but  who,  in  the 
absence  of  any  conflicting  adverse  right,  had 
nevertheless  actually  diverted  water  and  put 
it  to  a  beneficial  use,  should  acquire  no  title 
thereby.  The  essence  of  an  appropriation — 
&  completed  ditch,  actually  diverting  water, 
and  putting  it  to  a  beneficial  use — remained 
the  same  as  it  had  been  before."  Keeping  in 
mind  the  single  question  before  the  court 
the  language  above  ("The  essence  of  an  ap- 
propriation— a  completed  ditch,  actually  di- 
verting water,  and  putting  it  to  a  beneficial 
use — ^remained  the  same  as  it  had  been  be- 
fore") must  have  been  intended  to  apply  to 
one  who  after  1885  seeks  to  make  an  appro- 
I)rlation  without  complying  with  the  stat- 
ute, and  thus  construed  we  agree  with  the 
statement  entirely.  The  learned  Justice  fur; 
ther  said:  "The  object  of  the  statute  was  to 
preserve  evidence  of  rights,  and  also  to  reg- 
ulate the  doctrine  of  relation  back."  As  ap- 
plied to  the  facts  of  that  case,  this  statement 
ie  also  correct.  We  think  that  the  California 
court  was  not  attempting  to  state  the  only 
purposes  of  these  water  right  statutes  In 
tb«  quotations  above  from  De  Necochea  y. 


(Turtls  and  Wells  v.  Mantes,  or  that  Mr.  Jus- 
tice Buck  meant  that  the  only  purpose  of 
our  legislation  was  and  is  to  preserve  evi- 
dence of  rights  and  regulate  the  doctrine  of 
relation.  Those  statements  must  be  read  in 
the  light  of  the  facts  of  the  particular  cases 
and  the  question  for  decision;  and,  thus 
read,  they  are  correct  even  though  they  may 
be,  in  a  sense,  dicta,  as  it  would  seem  to 
have  been  entirely  unnecessary  for  either 
court  to  make  any  pronouncement  upon  the 
subject  in  order  to  reach  a  conclusion  In 
harmony  with  the  spirit  and  purpose  of  the 
law.  A  much  more  apt  statement  Is  ttiat 
made  by  the  annotator  quoted  above. 

But  we  are  of  the  opinion  that  by  enact- 
ing the  statute  of  1885,  and  in -carrying  it 
forward  Into  the  several  compilations  since, 
our  Legislature  bad  in  mind  a  purpose  in  ad- 
dition to  those  stated  by  the  California 
court  and  by  Mr.  Justice  Buck  in  Murray 
V.  Tlngley,  above.  That  purpose  was  to  pre- 
scribe the  steps  necessary  to  be  taken  to 
effect  a  complete  appropriation  of  water. 
This  is  manifest  from  the  statute  itstif.  It 
specifies  certain  acts  which  must  be  done 
and  then  concludes  by  saying:  If  you  per- 
form these  acts,  your  right  relates  back  to 
the  date  of  posting  notice.  What  right? 
The  right  to  the  use  of  water.  Section  4840. 
But  a  valid  subsisting  right  implies  a  com- 
pleted appropriation,  and  necessarily  so.  It 
would  be  absurd  and  contrary  to  the  very 
terms  of  the  statute  to  say  that  before  you 
have  a  completed  appropriation  you  have  se- 
cured a  right  to  the  use  of  water  which  re- 
lates back  to  some  preceding  date.  The 
right  of  an  appropriator  to  use  water  de- 
pends upon  bis  appropriation  of  it  In 
Maeris  v.  Bicknell,  7  Cal.  262,  68  Am.  Dec. 
257,  the  court  said:  "Until  such  actual  ap- 
propriation there  csn  exist  no  complete  right 
to  the  use  of  water,  for  the  party  may  never 
carry  out  his  intention."  And  though  Mr. 
Long  insists  that  actual  use  is  a  necessary 
prerequisite  to  a  completed  appropriation,  he 
nevertheless  announces  the  following  as  the 
doctrine  of  relation:  "The  rights  of  an  ap- 
propriator of  vrater  do  not  become  absolute 
until  the  appropriation  is  completed  by  the 
actual  application  of  the  water  to  the  nse 
designed;  but  where  he  has  pursued  the 
work  of  appropriation  with  due  diligence, 
and  brought  it  to  completion  within  a  rea- 
sonable time,  as  against  other  approprlators, 
his  right  will  relate  back  to  the  time  of  the 
commencement  of  the  work."  Section  6L 
But  our  statutes  declare  that  the  right  ac- 
crues upon  the  completion  of  the  ditch, 
canal,  or  other  means  of  diversion,  and  it 
must  be  upon  the  theory  that  the  appropria- 
tion is  then  complete,  and  this  is  the  view 
entertained  by  Pomeroy.  Blade's  Pomeroy 
on  Water  Rights.  {$  54,  55. 

[4]  The  doctrine  of  relation  was  recognis- 
ed before  the  statutes  were  enacted ;  but  the 
point  of  time  to  which  the  right  th«j  related 
was  the  time  when  work  was  commenced 
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upon  tbe  ditcb,  canal,  or  other  means  of 
diversion.  Woolman  v.  Garrlnger,  1  Mont. 
535.  We  doubt  whether  a  party  could  ever 
invote  the  doctrine  of  relation  until  his  ap- 
propriation was  completed;  and  we  are  led 
irr^stlbly  to  the  conclusion  that,  before 
the  statute  makes  applicable  the  doctrine,  a 
completed  appropriation  must  have  been  ef- 
fected. 

After  referring  to  the  conflicting  views 
expressed  by  the  courts,  and  as  if  to  em- 
phasize the  view  we  have  announced,  as 
well  as  to  point  out  the  difficulties  which 
the  contrary  theory  will  necessarily  create, 
Mr.  Wlel  says:  "In  appropriations  for  fu- 
ture use  (which  are  generally  upheld  if  bona 
fide),  also,  this  divergence  of  views  will 
probably  cause  difficulty.  The  original  the- 
ory, considering  the  appropriation  complete 
on  completion  of  the  construction  work  and 
diversion  (the  taldng  of  possession  of  the 
water),  necessitates  tbe  enforcement  of  the 
doctrine  of  relation  from  that  time;  where- 
as, when  the  acquisition  of  the  right  is  de- 
layed until  actual  application,  it  will  keep 
open  and  uncertain  for  years  (under  fre- 
quent decisions)  the  doubt  whether  an  ap- 
propriation exists,  as  some  states  allow 
years  to  pass  (If  a  reasonable  time)  before 
the  application  need  be  made;  and  after 
those  years  of  uncertainty,  will  cut  off  the 
Intervening  rights  of  other  claimants."  1 
Wlel  on  Water  Rights  In  the  Western  States, 
1396. 

[S]  We  are  of  the  opinion  that  the  act  of 
1885  intended:  (1)  To  preserve  the  right 
which  the  approprlator  had  theretofore;  and 
(2)  to  provide  an  additional  method  of  mak- 
ing an  appropriation.  In  other  words,  dur- 
ing tbe  first  period  of  our  history  above, 
there  was  but  one  method  of  making  an  ap- 
propriation, and  that  was  by  complying  with 
the  rules  and  customs  of  the  pioneer  set- 
tlers; while  during  the  period  since  1885, 
two  distinct  methods  are  prescribed,  the 
first  by  complying  with  the  rules  and  cus- 
toms of  the  early  settlers,  and  the  second 
by  complying  with  the  terms  of  the  statute. 
We  Imagine  that  the  members  of  the  bench 
and  bar  of  this  state  would  be  very  much 
surprised  If  told  at  this  late  day  that  an 
appropriation  of  water  cannot  be  made  by 
pursuing  the  method  prescribed  by  statute. 

Spealdng  of  an  appropriation  after  the 
statute  of  1872  was  enacted  in  California, 
Wlel,  vol.  1,  {  364,  says:  "An  appropriation 
may  be  made  by  a  complete,  actual  diversion 
for  a  beneficial  purpose,  without  following 
the  statute,  or  else  by  proceeding  under  the 
statute.  •  •  »  These  two  are  the  only 
methods.  Unless  there  is  a  right  by  actual 
diversion  as  below  set  forth,  or  by  compli- 
ance with  the  statute.  It  cannot  be  spoken 
of  as  an  appropriation." 

In  Senior  v.  Anderson,  116  Cal.  496,  47 
Pac.  454,  the  court  says :  "In  the  absence 
Of  the  statutory  notice,  an  appropriation  can 


only  be  made  by  its  actual  diversion  and 
use." 

In  Lower  Tule  R.  Ditch  Co.  v.  Anglola 
Water  Co.,  149  Cal.  496,  86  Pac.  1081,  the 
court,  speaking  through  Mr.  Justice  Shaw, 
said :  "In  order  to  make  a  valid  appropria- 
tion it  was  not  necessary  for  Duncan  to  post 
and  record  a  notice  of  appropriation  as  pro- 
vided In  the  ClvU  Code  (sections  1415-1421). 
The  method  of  acquiring  a  right  to  the  use 
of  water  as  there  prescribed  is  not  exclu- 
sive. One  may  by  a  prior  actual  and  com- 
pleted appropriation  and  use,  without  pro- 
ceeding under  the  Code,  acquire  a  right  to 
the  water  beneficially  used,  which  will  be 
superior  and  paramount  to  the  title  Of  one 
making  a  subsequent  appropriation  from  the 
same  stream  in  the  manner  provided  by  that 
statute." 

[6]  In  each  of  these  decisions  there  is  a 
very  clear  recognition  of  two  distinct  meth- 
ods of  appropriating  water  since  the  enact- 
ment of  the  statute  upon  the  subject,  as  we 
have  outlined  above.  We  are  satisfied  that 
the  statutory  method  of  making  an  appro- 
priation is  entirely  distinct  from  the  method 
which  may  be  pursued  under  the  rules  and 
customs  of  the  early  settlers;  and,  further- 
more, that  the  statute  provides  for  all  the 
steps  necessary  to  be  taken  by  one  who  fol- 
lows them,  to  secure  a  completed  appropria- 
tion. Those  steps  are:  (1)  Posting  notice. 
(2)  Filing  notice  with  the  county  clerk  and 
recorder.  Section  4847.  (3)  Commencing  work 
within  40  days  after  posting  notice.  (4) 
Prosecuting  such  work  with  reasonable  dili- 
gence. And  (5)  actual  completion  of  the 
work.  Section  4848.  These  are  all  the  re- 
quirements of  the  Code,  and  by  what  au- 
thority shall  any  additional  exaction  be 
made?  "The  Code  establishes  the  law  of 
this  state  respecting  the  subjects  to  which 
It  relates."  Section  6214.  Our  conclusion  is 
in  entire  harmony  with  the  theory  of  ap- 
propriation as  shown  by  the  history  of  its 
origin,  growth,  and  purpose ;  and  if  our  con- 
clusion is  not  correct,  then  there  Is  not  any 
such  thing  as  an  appropriation  of  water, 
under  or  by  virtue  of  the  statute.  Either 
the  statute  provides  a  complete  mode  of  ac- 
quiring the  right  to  use  water  by  appro- 
priation, or  It  does  not  prescribe  any  at  all. 

In  support  of  our  view,  we  quote,  from  1 
Wiel  on  Water  Rights  in  the  Western  States, 
the  following:  "Historically,  an  appropria- 
tion was  simply  the  taking  possession  of 
the  stream,  so  that  diversion  was  the  last 
step  In  such  possession  and  tbe  last  step  In 
completing  the  appropriation."  Section  395. 
"The  rules  developed  In  the  early  days  upon 
the  public  lands  in  California  stUl  prevail  in 
Califomia  substantially  as  laid  down  in  the 
early  decisions  of  the  court  The  proposition 
around  which  these  rules  center  is,  it  should 
be  repeated,  that  the  requisites  are  those 
furnishing  an  equivalent  to  taking  posses- 
sion of  the  flow  of  the  water;  tbe  right  hav- 
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liig  arisen  as  a  iwssessory  right  on  the  pub- 
lic domain."  Section  362.  "The  law  of  ap- 
propriation arose  as  a  branch  of  the  law  of 
possessory  rights  upon  the  public  domain. 
It  hence  tooli  on  the  attributes  of  a  pos- 
sessory system.  The  method  of  making  an 
appropriation  was  deduced  from  the  requi- 
site of  obtaining  possession  of  the  stream. 
Actual  use  was  not  a  prerequisite  to  the  crea- 
tion of  the  right  and  to  Invoicing  the  doc- 
trine of  relation;  actual  diversion  was 
enough,  If  with  bona  fide  Intent  •  *  * 
Actual  use  was  represented  only  by  a  bona 
fide  Intention;  it  did  not  have  to  be  Immedi- 
ately accomplished  to  create  a  right;  but  the 
flow  could  be  held  for  future  needs;  nonuse 
was  immaterial  unless  It  was  accompanied 
with  an  actual  intent  to  permanently  aban- 
don the  possession."    Section  139. 

In  proceeding  under  the  rules  and  customs 
of  the  early  settlers,  whether  before  or  since 
the  enactment  of  the  statute,  the  Intending 
appropriator  must  talce  actual  possession  of 
the  water;  but  from  one  who  proceeds  un- 
der the  statute,  actual  use  of  the  water  can- 
not be  exacted  as  a  prerequisite  to  a  com- 
pleted appropriation.  The  statute  does  not 
require  it,  but,  on  the  contrary,  malces  pro- 
vision, compliance  with  which  is  the  equiva- 
lent of  actual  possession.  We  quote  again 
from  1  Wiel,  §  362,  as  follows:  "Having 
tound  water  that  can  be  appropriated  and  a 
proper  place  to  appropriate  it,  the  right  to 
the  water  is  not  complete  until  the  water  is 
actually  taken  into  one's  possession,  or  rath- 
er, until  all  work  preparatory  to  the  actual 
use  of  the  water  is  completed,  since  that  is 
the  equivalent  of  taking  possession;  it  is 
the  nearest  to  possession  that  the  nature  of 
the  right  makes  possible."  Upon  the  theory 
thus  advanced,  the  claimant  who  proceeds 
under  the  statute,  and  performs  the  acts  re- 
quired as  set  forth  above,  has  a  completed 
appropriation  of  water  upon  the  completion 
of  the  work  on  his  ditch,  canal,  or  •  other 
means  of  diversion,  even  before  the  water  is 
actually  applied  to  a  beneficial  use.  The 
correctness  of  this  view,  we  think,  1$  em- 
phasized by  consideration  of  the  opposing 
doctrine.  In  Colorado  it  is  held  that  actual 
application  of  the  water  to  a  beneficial  use 
is  a  necessary  prerequisite  of  a  completed 
appropriation,  and  this  doctrine  Is  followed 
in  some  of  the  other  states.  Our  act  of  1877, 
above,  specifically  recognized  the  right  of  an 
Individual  to  appropriate  water  to  rent  or 
sell  to  another;  but  if  the  Colorado  doctrine 
be  Invoked  here,  such  individual  could  never 
make  his  appropriation,  for,  under  the  Colo- 
rado theory,  the  user  and  not  the  first  indi- 
vidual would  be  the  appropriator,  and  this  is 
the  only  consistent  position  to  assume.  If  ac- 
tual use  is  a  necessary  step  to  a  completion 
of  the  appropriation.  But  such  a  position 
is  inconsistent  with  our  act  of  1877,  which 
was  carried  forward  in  the  compilation  of 
1887  as  section  1263,  into  the  Codes  of  1007, 
«s  section  4860.     In  Oregon  it  would  seem 


that  under  the  rule  there  recognized,  as  ap- 
plied to  the  supposed  case  above,  the  original 
claimant  is  dependent  upon  the  volition  of 
his  customer,  a  third  person,  and  one  a 
stranger  to  his  enterprise,  to  complete  bis 
appropriation  by  the  application  of  the  water 
to  actual  use. 

[7]  While  the  act  of  1870,  above,  sought  to 
limit  the  right  to  appropriate  water  for  irri- 
gation to  persons  or  corporations  owning  or 
In  possession  of  agricultural  lands,  the  pro- 
vision was  omitted  advisedly  from  the  Codes 
of  1895  and  1907,  and  it  has  since  been  held 
that  the  appropriator  need  not  be  either  an 
owner  or  in  possession  of  land  in  order  to 
make  a  valid  appropriation  for  irrigation 
purposes.  Toohey  v.  Campbell,  24  Mont  13. 
60  Pac.  396;  Smith  v.  Dennlff,  24  Mont  20, 
60  Pac.  398,  81  Am.  St  Rep.  408.  Again,  ar- 
ticle 3,  §  15,  of  the  Constitution  of  Montana, 
provides:  "The  use  of  all  water  now  ap- 
propriated, or  that  may  hereafter  be  appro- 
priated for  sale,  rental,  distribution  or  other 
beneficial  use  •  •  *  shall  be  held  to  be  a 
public  use."  Section  3808,  Revised  Codes, 
authorizes  the  formation  of  a  corporation  to 
supply  water  to  the  public;  while  section 
3819  gives  further  recognition  to  the  same 
right.  Section  4841  declares  that  the  appro- 
priation must  be  for  some  useful  or  beneficial 
purpose;  but  the  use  to  which  the  water  is 
to  be  applied  need  not  be  immediate,  but 
may  be  prospective  or  contemplated.  Too- 
hey V.  Campbell,  above;  Miles  v.  Butte  Elec- 
tric &  Power  Co.,  32  Mont  56,  79  Pac.  549; 
Smith  V.  Duff,  39  Mont.  382,  102  Pac.  984, 
133  Am.  St  Rep.  587. 

Assume  that  a  corporation  which  does  not 
own,  control,  or  possess  any  land  is  organiz- 
ed for  the  purpose  of  selling  or  renting  wa- 
ter to  settlers  to  irrigate  arid  lands;  that  it 
proceeds  under  the  statute  to  make  its  ap- 
propriation and  fully  complies  with  all  the 
statutory  requirements,  completes  its  dis- 
tributing system,  and  is  ready  and  offers  to 
supply  water  to  settlers  upon  demand.  Now, 
if  the  corporation  can  ever  make  an  appro- 
priation, it  has  done  so,  for  it  has  perform- 
ed every  act  which  it  can  perform.  It  can- 
not use  the  water  Itself,  for  it  has  no  land 
or  other  means  of  use.  Any  further  acts 
must  be  performed  by  its  customers  who  are 
to  be  the  users.  Under  such  circumstances, 
the  Colorado  court,  insisting  upon  actual  use 
as  a  necessary  prerequisite  to  a  valid  appro- 
priation, holds  that  the  corporation  la  not 
an  appropriator  at  all,  but  that  its  customers 
become  the  appropriatora  of  the  several  quan- 
tities of  water  which  they  use  (1  Wiel,  t  396; 
2  Wiel,  §  1338);  and  this  seems  the  only  logi- 
cal conclusion  if  actual  usje  is  necessary  to 
complete  the  appropriation.  But  such  a  re- 
sult is  a  denial  of  the  right  of  the  corporation 
to  make  an  appropriation,  a  result  which  can- 
not be  reached  In  this  state,  where  our  Con- 
stitution and  laws  specifically  recognize  the 
right  of  a  con>oration  to  make  an  appropria- 
tion, unaided  by  the  acts  of  third  parties. 
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There  may  be  lands  available  for  irrigation 
at  the  time  tbe  corporation's  system  is  com- 
pleted; but  the  corporation  cannot  compel 
people  to  utilize  their  lands,  and,  if  they  do, 
It  cannot  compel  them  to  use  its  water.  If 
tbe  appropriation  is  not  completed  until  tbe 
water  is  actually  used,  it  Is  apparent  at  once 
that  the  corporation's  right,  if  any  it  has, 
is  ao  intangible  and  uncertain  as  to  be  of  no 
ralue,  whatever  amount  of  money  may  have 
been  expended  on  the  work.  If  the  land 
sought  to  be  reclaimed  should  be  government 
landl,  the  corporation  would  be  confronted 
with  the  additional  difficulty  that  it  cannot 
compel  people  to  settle  upon  such  lands,  and 
its  appropriation  would  depend  upon  the  tide 
of  immigration  and  the  wishes  of  the  set- 
tlers when  they  do  come  in,  if  use  is  neces- 
sary to  complete  the  appropriation. 

In  the  note  to  Nevada  Ditch  Co.  ▼.  Ben- 
nett, 30  Or.  59,  45  Pac.  472,  as  reported  in 
60  Am.  St  Rep.  777,  the  author  reviews  the 
history  of  our  water  right  law  as  disclosed 
in  tbe  decided  cases,  and  upon  the  particular 
question  now  under  consideration  gays:  "The 
appropriation  of  water  for  sale  to  others  is 
authorized  by  the  statutes  of  the  states  in 
which  it  is  valuable  for  that  purpose,  and 
in  many  Instances  tbe  chief,  and  even  the 
sole,  object  o£  an  approprlator  is  not  that 
of  any  use  by  him  in  and  upon  his  own  lands 
or  mines,  but  the  sale  of  the  water  to  others 
who  have  mines  to  be  worked  or  lands  to 
be  irrigated.  In  cases  of  appropriation  for 
the  purposes  of  supplying  water  to  others. 
we  do  not  understand  how  it  can  be  said 
that  the  use  of  the  water  is  an  essential  ele- 
ment of  its  appropriation.  If  tbe  intended 
approprlator  constructs  the  works  and  ap- 
pliances necessary  for  the  diversion  of  the 
water  and  the  carrying  of  it  to  points  where 
Its  use  is  desirable  and  profitable,  and  has 
actoally  carried  it  there,  or  is  ready  and 
willing  to  do  so,  and  offers  it  to  all  persons 
who  are  willing  to  pay  for  its  use,  we  appre- 
hend that  his  appropriation  is  complete, 
though  the  persons  to  whom  it  IB  thus  offer- 
ed refuse  to  receive  or  use  it  They  certain- 
ly cannot  thus  defeat  the  rights  of  the  dl- 
verter." 

To  deny  the  right  of  a  public  service  cor- 
poration to  make  an  appropriation  Independ- 
ently of  its  present  or  future  customers,  and 
to  bare  a  definite  time  fixed  at  which  its 
right  attaches,  would  be  to  discourage  tbe 
formation  of  such  corporations  and  greatly 
retard  the  reclamation  of  arid  lands  in  lo- 
calities where  the  magnitude  of  the  under- 
taking is  too  great  for  individual  enterprise, 
if.  Indeed,  it  would  not  defeat  the  object 
and  purpose  of  the  United, States  in  its  .er^at 
reclamation  projects,  for  the  United  States 
must  proceed  in  makmg  appropriations  of 
water  (from  the  nonnavigable  streams  of  this 
state  at  least)  as  a  corporation  or  individual. 
Section  4846.  Rev.  Codes:  United  States  v. 
Hurley  (C.  C.)  172  Fed.  615 ;  Burley  v.  United 
SUtes,  179  Fed.  1,  102  C.  a  A.  429. 


It  is  clearly  tbe  public  policy,  of  this  state 
to  encourage  these  public '  service  corpora- 
tions in  their  irrigation  enterprises,  and  the 
courts  should  be  reluctant  to  reach  a  con- 
clusion which  would  militate  against  that 
policy. 

[S]  It  is  impossible  to  harmonize  the  de- 
cisions of  the  courts  upon  the  subjects  pre- 
sented. Respectable  authority  can  be  found 
holding  contrary  to  our  view;  but  upon  a 
consideration  of  onr  statutes,  tbe  history 
of  the  law  of  appropriation,  and  the  public 
policy  of  this  state,  we  base  onr  conclusion 
that,  as  to  a  public  service  corporation,  its 
appropriation  is  complete  when  it  has  fully 
complied  with  the  statute  and  has  its  dis- 
tributing system  completed  and  is  ready  and 
willing  to  deliver  water  to  users  upon  de- 
mand, and  offer  to  do  so.  The  right  thus 
obtained  may  be  lost  by  abandonment  or 
nonuser  for  an  unreasonable  time  (1  Wiel,  § 
569),  but  cannot  be  made  to  depend  for  its 
existence  in  the  first  instance  upon  the 
voluntary  acts  of  third  parties — strangers  to 
its  undertaking.  The  appellant  here  is  a 
public  service  corporation  (State  ex  rel.  Mll- 
sted  T.  Butte  CTty  W.  Co.,  18  Mont.  199,  44 
Pac.  966,  32  L.  R.  A.  607,  56  Am.  St  Rep. 
575;  Gutierres  v.  Albuquerque  L.  &  I.  Co., 
188  U.  S.  545.  23  Sup.  Ct.  338,  47  I*  Ed.  688; 
2  Wlel,  §  1260),  as  were  its  immediate  prede- 
cessors, while  the  original  approprlators  of 
the  right  claimed  by  appellant  were  private 
Individuals. 

[9]  If  our  statute  does  not  by  express 
terms,  it  does  by  fair  ImpllcatioD,  require 
that  at  the  time  of  taking  the  initial  steps, 
the  claimant  must  have  an  intention  to  apply 
the  water  to  a  useful  or  beneficial  purpose. 
Power  V.  Swltzer,  21  Mont.  523,  55  Pac.  32; 
Toohey  v.  Campbell,  above;  Miles  v.  Butte 
Electric  &  Power  Co.,  above;  Smith  v.  Duff, 
above.  The  law  will  not  encourage  any  one 
to  play  (he  part  of  the  dog  in  the  manger, 
and  therefore  the  intention  must  be  bona  fide 
and  not  a  mere  afterthought.  Nevada  Coun- 
ty &  S.  C.  Co.  V.  Kidd,  37  Cal.  282. 

[10]  The  iippropriator's  need  and  facilities, 
if  equal,  measure  the  extent  of  his  appro- 
priation. Sayre  v.  Johnson,  33  Mont.  15,  81 
Pac.  389.  If  his  needs  exceed  the  capacity 
of  his  means  of  diversion,  then  the  capacity 
of  ditch,  etc.,  measures  the  extent  of  his 
right.  McDonald  v.  Lannen,  19  Mont.  78,  47 
Pac.  648.  If  the  capacity  of  his  ditch  ex- 
ceeds his  needs,  then  his  needs  measure  the 
limit  of  his  appropriation.  Toohey  v.  Camp- 
bell, above. 

We  find,  then,  from  this  record  that  at  the 
time  of  the  initiation  of  appellant's  right  in 
1892,  there  was  a  useful  and  beneficial  pur- 
pose to  which  the  water  to  be  appropriated 
could  be  applied ;  that  Lee,  Hall,  and  Hatch 
were  qualified  to  make  an  appropriation; 
that  they  had  the  bona  fide  intention  at  the 
time  to  apply  the  water,  which  they  sought 
to  appropriate,  to  a  useful  and  beneficial 
purpose;  that  they  posted  the  required  no- 
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tice  at  the  point  of  diversion,  filed  the  no- 
tice with  the  county  clerk  and  recorder  with- 
in the  time  required  by  law,  commenced  the 
work  of  constructing  the  canal  by  which  the 
water  was  to  be  diverted,  within  the  period 
limited  by  the  statute;  that  they  and  their 
successor,  the  Holland  Irrigation  &  Canal 
Company,  prosecuted  the  work  with  reason- 
able diligence  and  completed  It  by  1895  or 
1896,  which,  considering  the  magnitude  of  the 
undertaking,  was  within  a  reasonable  time; 
that  the  notice  posted  and  the  one  filed  for 
record  claimed  more  than  2,200  Inches;  that 
the  canal,  when  completed,  had  a  carrying 
capacity  of  2,200  inches,  or  such  less  amount 
as  the  flume  mentioned  herein  would  carry 
if  that  amount  was  less  than  2,200  inches; 
that  the  lands  available  for  irrigation  under 
the  canal  would  require  the  amount  claimed; 
and  that,  upon  completion,  the  canal  com- 
pany was  in  a  position  to  offer,  and  did  of- 
fer, the  water  to  actual  and  prospective  us- 
ers— and  these  questions  are  not  to  be  te- 
trled.  Upon  the  other  questions  involved  the 
evidence  is  too  indefinite  to  enable  us  to 
make  final  disposition  of  the  cause. 

Upon  the  facts  stated,  our  conclusion  is 
that  the  appropriation  was  actually  complet- 
ed upon  the  completion  of  the  canal ;  that 
the  r^ght  related  back  to  the  date  wnen  the 
notice  was  posted ;  that  a  valid  appropriation 
of  2,200  inches,  or  such  less  amount  as  the 
flume  would  carry,  was  made;  and  that  this 
appellant  is  entitled  to  a  decree  for  that 
amount,  unless  the  \\bole  or  a  portion  of  the 
orlgnal  appropriation  has  been  lost  by  aban- 
donment or  nonuser  for  an  unreasonable 
length  of  time. 

It  appears  that  the  cause  was  determined 
upon  an  erroneous  theory,  and,  in  Justice  to 
all  parties  concerned,  the  Judgment  and  or- 
der refusing  a  new  trial  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial  as 
to  appellant's  right  as  Indicated  above,  and 
It  is  accordingly  so  ordered. 

Reversed  and  remanded. 

BRANTLT,  0.  J.,  and  SMITH,  J.,  concur. 

(41   Mont.  231) 

FIRST  NAT.  BANK  OF  BUTTE  v.  SILVER. 

(Supreme  Court  of  Montana.    March  18,  1912.) 

1.  Bills  and  Notes  (§  470*)— Complain'p— 
nonpatment. 

An  allegation,  in  a  complaint  on  a  note, 
that  defendant  and  E.,  a  joint  maker  in  his 
lifetime,  and  his  legal  representative  since  his 
death,  have  failed,  neglected,  and  refused  to 
pay  said  note,  or  any  part  thereof,  is  a  suffi- 
cient allegation  that  payment  has  not  been 
made  by  any  one. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1462;    Dec.  Dig.  $  470.*] 

2.  Pleading  ($  122*)— Denials  of  Infobma- 

noN— Matters  of  Weight. 

Denial,  by  a  person  sued  on  a  note,  upon 
information  and  belief,  whether  an  administra- 
trix of  a  joint  maker's  estate  had  been  ap- 
pointed, and  a  denial  of  any  knowledge  or  in- 
formation as   to  whether  the  claim  bad  been 


presented  to  and  allowed  by  her,  are  frivolous, 
since  these  facts  could  be  ascertained  from  the 
public  records. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  249-252;    Dec.  Dig.  {  122.*] 

3.  Pleading  (|  345*)— Deniau  of  Infobha- 

TION — SUFFICIENCT. 

In  an  action  on  a  note,  where  the  answer 
denies  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  nonpayment  by  a  joint 
maker,  judgment  for  plaintiff  on  the  pleadings 
is  improper;  a  denial  in  this  form  being  ex- 
pressly authorized  by  Rev.  Codes,  {  6540,  and 
being  sufficient  to  raise  an  issue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {|  1055-1059;    Dec.  Dig.  {  345.*] 

4.  Bills   and   Notes    (§   489*) — Actions  — 
Nonpayment— BuBDKN. 

_  In  an  action  on  a  joint  and  several  note 
against  one  of  the  makers,  plaintiff  must  al- 
lege and  prove  nonpayment  by  all  parties, 
since  payment  by  one  would  discharge  all  un- 
der Rev.  Codes,  §  4923,  providing  that  per- 
formance by  one  of  several  persons  jointly  lia- 
ble discharges  the  liability  of  all. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  it  1587-1642:  Dec  Dig.  S 
489;*    Contracts,  Cent  Dig.  |  1727.] 

6.  Pleading  (I  343*)— Gbounds  or  Dbniai.. 
Judgment  for  plaintiff  on  the  pleadings  is 
improper,  where  the  answer  states  facts  suffi- 
cient to  constitute  counterclaims  exceeding 
plaintiff's  demand. 

[Ed.  Note.— For  other  cases,  see  PleadiM, 
Cent  Dig.  |i  104»-1051;   Dec.  Dig.  i  343.*] 

6.  Set-Off    and    Countebcdlaiu    (S    44*)  — 
Pabtnebsqip  Demands. 

A  partner  being  entitled  by  Rev.  Codes, 
i  5472,  to  the  application  of  firm  properly  to 
the  firm  obligations,  and  under  section  5494, 
the  firm  being  dissolved  by  the  death  of  one 
of  the  partners,  and  under  section  5469,  pro- 
viding that  the  interest  of  each  partner  ex- 
tends to  every  part  of  the  firm  property,  a 
surviving  partner  being  entitled  to  exclusive 
control  of  the  firm  property,  not  merely  in  an 
administrative  capacity  but  as  owner,  such  a 
surviving  partner  may  defend  a  suit  against 
him  on  a  firm  note  by  setting  up  a  counter- 
claim to  recover  the  value  of  firm  property 
converted  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Set-Off 
and  Counterclaim,  Cent  Dig.  SJ  82- -96,  98,  99; 
Dec.  Dig.  §  44.*] 

7.  Action  (8  28*)— Waiving  Tobt. 

One  having  a  right  of  action  for  conver- 
sion may  waive  the  tort  and  sue  on  implied 
contract. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  §§  196-215;  Dec.  Dig.  §  28;*  As- 
sumpsit Cent  Dig.  §§  42-54.] 

8.  Set-Off  and  Countebclaim   (J  34*)- Im- 
plied "Contbact." 

Rev.  Codes,  §  6541,  subd.  2,  providing  that 
in  an  action  on  a  contract  any  other  cause  of 
action  on  contract  existing  at  the  commence- 
ment of  the  action  may  be  countercUimed,  ap- 
plies to  implied  contracts. 

[Kd.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  §8  56,  57:  Dec  Dig. 
§  34.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1513-1534;  vol.  8,  pp.  7615- 
7616.] 

9.  Tboveb  and  Convkbsion  ({  9*)— Demand 
-Necessity. 

Where  property  is  wrongfully  taken  from 
the  owner,  he  may  sne  without  a  demand. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  88  58-83;  Dec  Dig. 
§9.*] 


•For  otliu  cases  see  same  topic  and  BOcUoa  NUMBBB  In  Deo.  Dig.  4t  Am.  OlK  Key  No.  Series  *  Bep'r  Indexes 


Digitized  by 


Google 


Mont) 


FIBST  NAT.  BAKK  y.  SILVER 


685 


Appeal  from  District  C!ourt,  Silver  Bow 
Cotiiity;  Jeremiah  J.  Lyncli,  Judge. 

Action  by  tlie  First  National  Bank  of  Butte 
■gainst  J.  R.  Silver.  From  a  judgment  for 
plaintiff  on  the  pleadings,  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

James  H.  Baldwin,  of  Butte,  for  appellant 
Robt  L.  CUnton,  of  Butte,  for  respondent. 

HOLLOWAX,  J.  This  action  was  brought 
to  enforce  payment  of  a  promissory  note 
dated  December  16, 1905,  due  on  demand,  and 
execated  and  delivered  by  defendant  and  one 
John  Eakins  to  the  plaintifC.  Before  the  ac- 
tion was  commenced,  Eakins  died.  The  com- 
plaint, after  alleging  the  execution  and  de- 
livery of  the  note,  contains,  In  paragraph  3, 
the  following:  "Tliat  prior  to  the  commence- 
ment of  this  action  plaintiff  demanded  of 
the  defendant  the  payment  of  said  promis- 
sory note,  and  that  the  defendant  has  at  all 
times  failed,  refused,  and  neglected  to  pay 
said  promissory  note  or  any  part  or  portion 
thereof,  and  that  the  said  John  Eiaklns  in 
his  lifetime,  and  his  legal  representatives 
since  bis  death,  have  failed,  neglected,  and 
refused  to  pay  said  promissory  notp  or  any 
part  or  portion  thereof."  It  Is  further  al- 
leged that  Eakins  died,  that  an  administra- 
trix of  his  estate  was  appointed,  that  plaln-" 
tlff  presented  Its  claim,  and  the  same  was 
duly  allowed,  and  paragraph  5  concludes  as 
follows:  "That  no  part  or  portion  of  said 
claim  has  been  paid."  The  defendant  an- 
swered, admitted  the  execution  and  delivery 
of  the  note,  the  death  of  Eiaklns,  that  be 
(defendant)  had  not  paid  the  note,  and  then 
denies  any  knowledge  or  information  as  to 
whether  Eakins  In  his  lifetime,  or  his  legal 
representatives  since  his  death,  paid  the  note 
or  the  debt  evidenced  by  it;  and  further 
denied,  upon  information  and  belief,  that  an 
administratrix  had  been  appointed  for  Eak- 
ins' estate,  and  denied  any  knowledge  or  in- 
formation as  to  whether  plaintiff  had  pre- 
sented Its  claim  or  whether  the  same  bad 
been  allowed  or  remains  unpaid.  Defend- 
ant then  pleaded  two  counterclaims.  In  the 
first  of  wUch  he  alleges  that,  prior  to  the 
execution  of  the  note  sued  upon,  he  and 
Eakins  formed  a  copartnership  to  carry  on 
certain  work  in  Butte;  that  the  money  rep- 
resented by  the  note  was  borrowed  by  them 
as  copartners  for  the  use  of  the  copartner- 
ship In  carrying  on  its  undertaking  and  was 
In  fact  used  by  them  as  copartners  in  their 
copartnership  enterprise.  It  Is  alleged  that 
about  January  19,  1906,  one  O'Brien,  In  pay- 
ment for  work  done  by  the  copartnership, 
executed  and  delivered  to  Eakins  a  check 
drawn  upon  the  Daly  Bank  &  Trust  Com- 
pany for  9424.20;  that  Eakins  received  such 
check  as  the  property  of  the  copartnership 
and  held  it  as  such,  and  liad  it  in  his  posses- 
sion unindorsed  at  the  time  of  his  death.  It 
Is  alleged  that  about  February  16,  1906,  this 
plaintiff,  after  the  death  of  Eakins,  wrong- 


fully obtained  possession  of  such  cbedc,  caus- 
ed the  name  of  John  Eakins  to  be  indorsed 
upon  It  and  then  presented  the  check  to  the 
bank  upon  which  It  was  drawn,  collected  the 
money,  converted  it  to  Its  own  use,  and  ever 
since  has  failed  and  refused  to  account  to 
the  defendant  for  the  same  or  any  part  there- 
of. The  second  counterclaim  is  in  similar 
terms,  except  as  to  the  amount  of  the  check 
which  it  Is  alleged  plaintiff  procured  and 
cashed.  The  prayer  of  the  answer  Is  that 
plaintiff  take  nothing;  that  defendant  recov- 
er the  amount  of  each  of  the  two  checks  with 
interest  that  he  recover  his  costs,  and  for 
general  relief.  Upon  these  pleadings  plain- 
tiff moved  for  Judgment,  and  the  motion  was 
granted.  Plaintiff  thereupon  waived  its  claim 
for  attorneys'  fees,  and  the  district  court 
rendered  and  entered  Judgment  from  which 
the  defendant  appealed. 

[1]  1.  Contention  is  made  that  paragraph 
8  of  the  complaint  quoted  above,  does  not 
contain  allegations  sufficiently  specific  to 
show  nonpayment  of  the  note;  but  with  this 
we  do  not  agree.  It  requires  the  most  strain- 
ed construction  of  the  pleading  to  admit  of 
a  doubt  that  payment  has  not  been  made  by 
any  one,  if  the  allegations  above  are  true. 

[2-4]  2.  While  it  may  well  be  said  that  the 
denial  of  Information  as  to  whether  plaintiff 
presented  Its  claim  and  had  same  allowed, 
and  the  further  denial  upon  information  and 
belief  that  an  administratrix  has  been  ap- 
pointed for  Eakins'  estate  are  frivolous,  slncQ 
these  facts  can  be  ascertained  from  public 
records,  still  the  allegation  that  Eakins  In 
his  lifetime  did  not  pay  the  note  is  put  in 
issue  by  a  denial  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth 
of  that  allegation.  This. form  of  denial  is 
authorized  by  the  Codes  (Rev.  Codes,  §  6340), 
and  when  interposed  to  any  material  allega- 
tion of  the  complaint  raises  an  issue  (section 
6723).  That  the  allegation  of  nonpayment  is 
a  material  and  essential  allegation  in  an  ac- 
tion of  this  character  is  established  in  this 
state  by  repeated  decisions  of  this  court 
Yancey  v.  Northern  Pac.  Ry.  Co.,  42  Mont. 
342,  112  Pac.  533,  and  cases  cited.  The  note 
sued  upon  is  Joint  and  several,  and  payment 
by  one  of  the  makers  extinguishes  th»  lia- 
bility of  all.  Rev.  Codes,  |  4923.  There- 
fore, in  order  to  show  a  breach  of  the  condi- 
tion of  the  obligation,  it  Is  necessary  to  al- 
lege that  payment  has  not  been  made  by  any 
of  the  parties  liable;  and  if  issue  be  Joined 
upon  such  allegation,  then  the  burden  is  up- 
on the  plaintiff  to  make  proof.  Yancey  v. 
Northern  Pac.  Ry.  Co.,  aliove.  Since  the  an- 
swer raises  an  issue  as  to  nonpayment  by 
Eakins  In  his  lifetime,  the  motion  for  Judg- 
ment on  the  pleadings  shoxild  not  have  been 
granted. 

[5,6]  3.  The  motion  should  not  have  been 
granted  for  another  ret^son:  If  the  answer 
states  facts  sufficient  to  constitute  counter- 
claims, plaintiff  cannot  recover  upon  the  rec- 
ord as  now  presented  to  us.    The  allegations 
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of  new  matter  are  not  denied,  and  the  amount 
of  the  counterclaims  exceeds  the  amount  of 
plalnttCF's  demand.  As  we  understand  the 
answer,  there  is  not  any  attempt  made  to 
set  up  a  counterclaim  In  favor  of  a  copart- 
nership as  against  the  individual  liability  of 
the  defendant.  The  answer  sets  forth  facts 
which,  if  true,  disclose  that  the  obligation 
upon  which  plaintlfC  sues  Is  in  fact  a  part- 
nership obligation,  and  in  -an  action  upon 
such  an  obligation  it  Is  elementary  that  one 
partner  may  avail  himself  of  a  counterclaim 
in  favor  of  the  copartnership  to  defeat  the 
plaintiffs  recovery,  even  though  such  part- 
ner is  separately  sued  or  answers  separately; 
the  fundamental  principle  being  that,  if  the 
demands  are  mutual,  one  may  be  counter- 
claimed  as  against  an  action  upon  the  other. 
To  constitute  a  counterclaim,  the  facts  must 
disclose  a  cause  of  action  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  existing  at 
the  time  of  the  commencement  of  the  action. 
Rev.  Codes,  §  6541.  If  the  allegations  of  these 
counterclaims  be  true,  defendant  and  Elaklns 
were  copartners  at  the  time  this  note  was  exe- 
cuted, and  the  note  was  the  copartnership  ob- 
ligation (section  5489)  and  the  money  received 
upon  it  was  partnership  property  (section 
5468);  so,  likewise,  were  the  checks  received  by 
Eakins,  and  converted  by  plaintifl',  partner- 
ship property,  and  each  member  of  the  part- 
nership can  require  that  the  partnership  prop- 
erty be  applied  to  the  discharge  of  partner- 
ship obligations  (section  5472).  The  death  of 
Eakins  worked  a  dissolution  of  the  partner- 
ship (section  5494),  but  did  not  affect  the  part- 
nership property,  except  to  give  to  this  defend- 
ant, as  the  sole  surviving  partner,  exclusive 
control  of  the  property.  Section  7607.  He 
could  retain  possession  and  control,  not  by 
virtue  of  any  supposed  representative  rela- 
tionship, but  Jure  proprlo,  since  the  interest 
of  each  member  of  the  partnership  extends 
to  every  portion  of  its  property.  Section  5469; 
Krueger  v.  Speith,  8  Mont.  462,  20  Pac.  664, 
S  Ia  R.  A.  291.  By  reason  of  his  right  to  the 
possession  of  the  partnership  property,  de- 
fendant may  maintain  any  appropriate  ac- 
tion for  its  recovery. 

[7-9]  It  is  elementary,  also,  that  one  who 
has  a  cause  of  action  In  conversion  may 
waive  the  tort  and  sue  as  upon  an  implied 
contract.  Galvin  v.  Mac  M.  &  .M.  Co.,  14 
Mont.  508,  37  Pac.  366.  If  the  allegations 
of  these  counterclaims  are  true,  defendant 
bad  causes  of  action  against  the  plaintiff  at 
the  time  it  commenced  this  action,  and  by 
waiving  the  tort  and  proceeding  as  upon  the 
Implied  contract,  defendant  could  set  up 
these  causes  as  counterclaims  to  plaintiff's 
action,  for  subdivision  2  of  section  6541  in- 
cludes Implied  as  well  as  express  contracts. 
34  Cyc.  676,  and  711.  And  if  the  taking  by 
plaintiff  was  wrongful,  as  alleged,  a  demand 
was  not  necessary;  and  neither  is  it  essen- 
tial to  defendant's  right  to  recover  that 
plaintiff   knew   of  the  interest  asserted   by 


this  defendant  at  the  time  of  the  conver- 
sion, or  since. 

Our  conclusion  la  tliat  the  defendant  has 
stated  a  cause  of  action  against  the  plaintiff 
in  each  of  these  counterclaims,  and  the  mo- 
tion for  Judgment  on  the  pleadings  should 
have  been  overruled. 

The ,  judgment  is  reversed,  and  the  cause 
Is  remanded,  with  directions  to  overrule  the 
motion. 

Reversed  and  remanded. 

BRANTLY,  ,C.  J.,  concurs.  SMITH,  J, 
concurs  in  the  result 


(20  wyo.  US) 
PARKER  V.  MEADOWS. 
(Supreme  Court  of  Wyoming.     April  1,  1912.) 

1.  DeEOS  (§  167*)-7CON8TBrCTI01»  AND  Ofbba- 

TiON— CoNniTiorJs  Subsequent. 

In  an  action  for  the  cancellation  of  a  deed 
covering  both  real  and  i>ersonal  property,  which 
provided  that  in  case  of  breach  of  condition  the 
agreement  should  become  void,  and  "title  to 
said  land"  should  reinvest  in  the  grantor,  a  de- 
cree awarding  the  real  property  to  a  grantor 
and  the  personal  property  to  the  grantee  was 
proper,  smce  forfeitures  will  not  be  extended 
beyond  their  strict  terms. 

(Ed.  Note. — For  other  cases,  see  Deeds,  Oent 
Dig.  i  534;   Dec  Dig.  {  167.*] 

2.  Trial   (J   398*)— Inconsistent  Findiwos. 

Where  the  court  finds  generally  for  plain- 
tiff and  also  makes  special  findings,  the  general 
finding  is  controlled  by  the  special  findings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8§  946,  947 ;   Dec.  Dig.  S  398.*] 

3.  Deeds  (8  167*)— Natube  ano  Scope. 

Forfeitures  are  not  favored,  and  wiU  be  re- 
lieved against  when  compensation  can  be  made. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  I  534;   Dec.  Dig.  §  167.*] 

Error  to  district  court,  Crook  County;  Car- 
roll H.  Parmelee,  Judge. 

Action  by  Andrew  J.  Parker  against  Ada 
Meadows.  Judgment  for  plaintiff  granting 
InsuflScient  relief,  and  he  brings  error.  Af- 
firmed. 

Eqterline  &  La  Fleicfae  and  M.  Nichols,  for 
plaintiff  in  error. 

BEARD,  C.  J.  This  action  was  brought  by 
the  plaintiff  in  error,  Andrew  J.  Parker, 
against  the  defendant  In  error,  Ada  Mea- 
dows, to  set  aside  and  cancel  a  certain  deed 
executed  by  plaintiff  to  defendant.  The 
court  found  generally  for  the  plaintiff  and 
also  made  certain  special  findings  and  con- 
clusions of  law,  and  entiered  a  decree,  cancel- 
ing the  deed  and  awarding  to  plaintiff  the 
lands  described  in  the  deed,  and  awarding  to 
defendant  the  personal  property  therein  de- 
scribed. From  the  decree  giving  the  person- 
al property  to  defendant,  plaintiff  brings  er- 
ror and  seeks  a  modification  of  the  decree  to 
that  extent. 

The  evidence  is  not  brought  up,  and  the 
only  question  presented  is  whether  the  con- 
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elusions  of  law  and  decree  are  supported  by 
the  pleadings  and  findings. 

Tlie  deed  -whicli  plaintiff  sought  to  have  set 
aside  was  a  deed,  executed  by  him  to  the 
defendant,  and  conveyed  certain  lands  there- 
in described,  and  "said  party  of  second  part 
Is  also  to  have  all  stock  and  brand  and  im- 
plements on  the  premises,"  excepting  a  sad- 
dle mare,  saddle,  and  bridle.  The  considera- 
tion for  the  deed  recited  therein  was,  in  sub- 
stance, one  dollar,  and  that  defendant  should 
make  a  home  for  plaintiff  on  the  land  and 
famish  him  with  the  necessaries  of  life  dur- 
ing his  lifetime.  The  deed  contained  the  fol- 
lowing condition:  "And  It  Is  expressly 
agreed  by  and  between  the  parties  hereto, 
tbat  if  the  party  of  the  second  part  shall  at- 
tempt to  dispose  of  said  property  before  his 
death,  or  in  any  manner  fall  to  keep  the 
covenants  herein  contained,  then  this  agree- 
ment of  deed  shall  become  void  and  the  ti- 
tle to  said  lands  shall  reinvest  to  the  party 
of  the  first  part,  but  if  the  party  of  the  sec- 
ond part  shall  perform  all  the  conditions 
herein  set  forth,  then  upon  the  death  of  said 
party  of  the  first  part,  the  title  to  said  lands 
shall  be  absolute  in  the  said  Ada  Meadows 
or  her  heirs."  The  deed  was  In  the  ordinary 
form,  and  contained  the  usual  covenants  of 
warranty.  The  plaintiff  in  his  petition  al- 
leged that  defendant  had  failed  in  a  number 
of  particulars  to  keep  and  perform  the  things 
required  of  her  by  the  conditions  of  the 
deed,  among  which  was  that  she  had  at- 
tempted to  dispose  of  his  property.  The  de- 
fendant In  her  answer  denied  any  violations 
of  the  terms  of  the  deed  on  her  part,  and 
filed  a  cross-petition,  alleging  fraud  on  part 
of  plaintiff  and  other  matters  not  necessary 
to  set  out  here. 

The  findings  made  by  the  court,  so  far  as 
necessary  to  an  understanding  of  the  ques- 
tions presented,  are  as  follows: 

"The  court,  being  now  fully  advised  In 
the  premises,  doth  find  generally  for '  the 
plaintiff,  and  doth  further  find  as  follows: 
That  on  the  16th  day  of  December,  A.  D. 
1907,  the  plaintiff,  being  the  owner  of  the 
property  hereinafter  mentioned,  and  being  In 
possession  thereof,  made,  executed,  acknowl- 
edged, and  delivered  to  the  defendant,  for 
the  consideration  therein  expressed,  a  certain 
warranty  deed  and  contract  in  words  and 
figures  following,  to  wit:  [Here  follows  a 
copy  of  the  deed.]  That  within  a  few  days 
thereafter  the  said  plaintiff  delivered  said 
deed  to  said  defendant,  and  the  said  defend- 
ant accepted  the  same,  and  thereupon  and 
thereby  entered  Into  possession  of  the  lands 
described  in  said  deed,  and  took  possession 
of  the  property,  both  real  and  personal,  men- 
tioned therein,  and  ever  since  has  remained 
and  now  Is  in  possession  of  all  of  said  prop- 
erty, saving  and  excepting  as  to  some  of  the 
horses  which  defendant  has  disposed  of. 
That,  prior  to  the  execution  of  the  said  deed 
and  contract  hereinbefore  set  forth,  on  the 
18th  day  of  September,  1907,  the  said  plain- 


tiff executed  and  delivered  to  the  said  de- 
fendant the  Instrument  of  writing  mentioned 
and  set  forth  in  the  answer  and  cross-peti- 
tion of  the  defendant;  the  same  being  in 
the  words  and  figures  following,  to  wit: 
'This  is  to  certify  that  I  have  sold  to  Mrs. 
Ada  Meadows  all  my  horses  In  Crook  Co., 
Wyo.  branded  S_  on  left  hip,  also  the  brand, 
and  also  my  farm  when  she  goes  there.  Re- 
serving the  use  of  my  spotted  saddle  mare 
Kit  and  the  saddle  and  bridle  and  when  the 
mare  is  unfit  for  use  then  said  Ada  Mea- 
dows Is  to  furnish  me  with  another  good  sad- 
dle horse  as  long  as  I  live  and  can  use  one. 
In  consideration  of  this  the  said  Ada  Mea- 
dows is  to  move  into  my  house  in  Forest 
precinct,  Wyo.,  and  board,  clothe  and  furnish 
me  with  all  the  necessary  comforts  of  life 
as  long  as  I  live.  But  If  the  said  Ada  Mea- 
dows fails  to  perform  the  within  stipula- 
tions then  this  agreement  is  null  and  void 
and  of  no  further  effect.  Dated  Missoula, 
Mont.,  Sept.  18th,  1907,  A.  J.  Parker.'  That, 
by  reason  of  the  execution  of  the  deed  and 
contract  first  herein  mentioned  and  set  forth, 
and  by  reason  of  the  delivery  and  balance 
[acceptance?]  thereof,  as  aforesaid,  the  said 
Instrument  In  writing  last  hereinabove  men- 
tioned and  set  forth  became  a  part  of  and 
merged  Into  the  said  deed  and  contract 
That  the  said  defendant  failed  to  keep  and 
perform  the  covenants  aad  conditions  on  her 
part  to  be  performed,  under  and  by  virtue  of 
said  deed  and  contract,  In  that  the  said  de- 
fendant, prior  to  the  commencement  of  this 
action,  did  sell  and  dispose  of  some  of  the 
horses  mentioned  and  described  in  the  said 
deed  and  contract.  That  the  said  plaintiff 
has  a  legal  estate  In  and  to  said  lands  de- 
scribed in  the  .deed  hereinbefore  set  forth, 
and  Is  entitled  to  the  possession  thereof,  and 
that  the  defendant  unlawfully  keeps  him  out 
of  the  possession  of  the  said  lands. 

"And  upon  the  findings  aforesaid  the  court 
doth  find  and  state  its  conclusions  of  law, 
as  follows:  That  the  said  deed  and  contract 
so  made,  executed,  delivered,  and  accepted, 
as  aforesaid,  has  become  void,  and  that  the 
same  should  be  canceled  and  held  for  naught, 
and  that  the  title  to  the  lands  mentioned  in 
said  deed  should  revert  to  the  plaintiff  here- 
in, but  that  the  title  and  possession  in  and 
to  the  personal  property  mentioned  in  said 
deed  and  not  disposed  of  by  the  defendant 
shall  remain  in  and  belong  to  the  defendant. 
That  the  plaintiff  is  entitled  to  the  possession 
of  said  lands,  and  that  he  is  entitled  to  a 
Judgment  for  the  cancellation  of  said  deed, 
and  for  the  possession  of  the  said  lands." 

A  decree  was  entered  in  accordance  with 
the  above-stated  conclusions  of  law,  and  con- 
tains the  further  order  "that  the  cross-peti- 
tion of  the  defendant  herein  be  dismissed, 
and  that  the  plaintiff  be  permitted  to  amend 
his  petition  and  the  prayer  thereof  in  accord- 
ance with  the  proof  and  findings  herein." 

[1-3]  Plaintiff's  contention  is  that,  as  the 
court  found  generally  for  the  plaintiff,  and 
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that  defendant  had  violated  the  conditions  of 
the  deed,  and  held  the  deed  to  have  become 
void  on  that  account,  and  dismissed  defend- 
ant's cross-petition.  It  should  have  awarded 
blm  the  personal  property,  as  well  as  the 
real  estate.  But  the  general  finding  was  lim- 
ited and  controlled  by  the  special  findings. 
Forfeitures  are  not  favored;  and  courts  of 
equity  will  generally  relieve  against  a  for- 
feiture, where  compensation  can  be  made.  In 
this  case,  the  title  to  the  property,  both  real 
and  personal,  passed  to  and  rested  In  the  de- 
fendant by  the  deed,  and  the  condition  was  a 
condition  subsequent.  It  is  also  well  settled 
that  when  a  forfeiture  is  sustained  It  will 
be  strictly  construed,  and  will  not  be  extend- 
ed beyond  the  strict  terms  of  the  condition. 
By  the  terms  of  the  deed  in  this  case,  the 
parties  have  expressly  agreed  that  if  the  de- 
fendant Tlolated  the  conditions  the  effect  of 
such  violation  should  be  that  the  deed  should 
become  void,  and  the  title  to  the  lands  rein- 
vest in  plaintiff.  Having  thus  defined  and 
limited  the  consequences  of  a  breach  of  the 
conditions  in  the  deed.  In  so  far  as  a  rever- 
sion of  the  title  to  the  property  is  concerned, 
we  think,  under  a  strict  construction  of  the 
deed,  the  conclusions  of  law  here  complained 
of  are  supported  by  the  findings,  and  the  de- 
cree follows  such  conclusions. 

The  judgment  of  the  district  court,  there- 
fore. Is  affirmed.    . 

SCOTT  and  POTTER,  JJ.,  concur. 


OS  W70.  4S3) 

HOI.LTWOOD  V.  STATE. 
(Sapreme  Court  of  Wyoming.     April  1,  1912.) 

On  petition  for  rehearing. '  Petition  denied. 
For  former  opinion,  see  120  Pac.  471. 

SCOTT,  J.  The  plaintiff  In  error  has  filed 
a  petition  for  a  rehearing.  No  new  question 
Is  here  presented  for  our  consideration,  but 
it  is  sought  to  have  this  court  again  review 
the  questions  discussed  in  the  opinion  filed. 

It  is  urged  that  the  court  failed  to  pass 
upon  the  alleged  error  of  the  court  In  per- 
mitting the  official  stenographer  to  identify 
under  oath  a  complete  transcript  of  the  evi- 
dence taken  and  given  at  the  coroner's  In- 
quest. The  transcript  was  not  offered  in 
evidence.  This  alleged  eriror  was  not  made 
a  specific  ground  in  the  motion  for  a  new 
trial,  and  for  that  reason  it  was  not  dis- 
cussed in  the  opinion  filed,  nor  need  it  be 
here  discussed. 

In  support  of  the  petition,  among  other 
grounds,  it  is  earnestly  Insisted  that  the 
court  reached  an  erroneous  conclusion  as  to 
Ihe  Inadmissibility  of  the  dying  declaration 
of  the  deceased.  We  are  aware  that  there 
is  some  difficulty  in  fixing  the  line  as  to 
what  constitutes  an  opinion,  and  therefore 
inadmissible,  and  what  constitutes  the  dec- 


laration of  an  evldenclary  fact  and  admis- 
sible as  a  dying  declaration,  assuming,  of 
course,  that  the  fotmdatlon  has  been  prop- 
erly laid.  The  rule  was  stated  In  the  opin- 
ion in  the  precise  language  used  In  Hoosa 
V.  State,  04  Miss.  107,  48  South.  3,  21  L.  R.  A. 
(N.  S.)  840,  cited  therein..  We  confess  that 
we  had  much  difficulty  in  reaching  the  con- 
clusion, and  only,  after  a  thorough  examina- 
tion of  cases  on  the  brief  and  others  which 
were  not  cited  were  we  enabled  to  reach  a 
conclusion  satisfactory  to  all  the  members 
of  this  court.  In  view  of  the  earnestness  of 
the  eminent  counsel  for  plaintiff  In  error,  we 
have  again  examined  the  record  and  the 
cases  cited  In  the  brief  In  support  of  this 
motion,  and  are  not  convinced  that  any  good 
purpose  would  be  served  by  granting  the  mo- 
tion. 

We  are  therefore  of  the  opinion  that,  as 
there  are  no  questions  here  presented  which 
were  not  discussed  upon  the  briefs  and  In  the 
opinion  filed,  a  further  discussion  is  unneces- 
sary. The  petition  will  be  and  Is  hereby 
denied. 

Rehearing  denied. 

BEARD,  C.  J.,  and  POTTER,  J^  ooncoz; 


(20  Wyo.  im 
EVANS  V.  CHEYENNE  CEMENT  STONE  & 
BRICK  CO. 

(Sapreme  Court  of  Wyoming.    April  1,  1912.) 

Appeai.  ahd  Erbob    ({  323*)  —  Pabtikb  or 
Appbai^^oint  Judgment  Debtok. 

Comp.  St  1910,  S  5275,  provides  that  in 
case  of  appeal  from  a  justice's  court,  if  the 
judgment  be  affirmed,  or  if,  on  trial  anew,  the 
judgment  be  against  the  appellant,  such  judg- 
ment shall  be  rendered  against  him  and  his 
sureties  in  the  undertaking.  Section  5276  pro- 
vides that  execution  on  such  judgment  shall 
be  first  levied  on  the  property  of  the  .principal, 
and  section  5277  provides  that  the  surety  on 
paying  the  judgment  shall  on  motion  be  en- 
titled to  a  judgment  over  against  the  principaL 
Held,  that  a  judgment  against  the  principal 
and  surety  in  an  undertaking  on  appeal  from 
a  justice  of  the  peace  does  not  create  a  joint 
liability,  and  hence  the  principal  could  sne  out 
a  writ  of  error  to  the  district  court  to  review 
such  judgment  without  joining  the  surety  as  a 
party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1798^1805;  Dec.  Dig.  S 
323.»] 

Error  to  District  Conrt,  Laranfie  County; 
Charles  E.  Carpenter,  Judge. 

Action  by  the  Cheyenne  Cement  Stone  dc 
Brick  Company,  a  corporation,  against  Da- 
vid P.  Evans.  From  Judgment  for  plaintiff, 
defendant  brings  error.  Motion  to  dismiss 
denied. 

Lee  &  Mallin,  for  plaintiff  in  error.  M.  A. 
Kline,  for  defendant  in  error. 

POTTER,  J.  The  petition  In  error  In  this 
case  was  filed  in  the  name  of  David  P.  Evans, 
as  plaintiff  In  error  against  the  Cheyenne 
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Cement  Stone  &  Brick  Company,  a  corpora- 
tion, as  defendant  in  error,  and  complains 
of  a  judgment  recovered  in  tJte  district  court 
for  Laramie  county  against  the  plaintiff  In 
error  by  tlte  defendant  in  error.  A  moQoQ 
to  dismiss  was  filed  by  tlie  defendant  in 
error  on  tbe  ground  tbat  tlie  Judgment  com- 
plained of  Is  a  joint  judgment  against  tbe 
plaintiff  In  error  and  one  Albert  Cbapman, 
and  tbat  tbe  latter  did  not  Join  in  tbe  mo- 
tion for  new  trial  in  tbe  court  below,  nor 
In  tbe  petition  in  error.  Tbe  case  ttas  been 
beard  upon  tbat  motion. 

It  appears  tbat  tbe  action  was  originally 
commenced  before  a  Justice  of  tbe  peace  by 
tbe  defendant  In  error  against  Evans,  and 
tbat  tbe  latter  appealed  to  tbe  district  court 
from  a  judgment  rendered  against  blm  by  tbe 
Justice,  tbe  undertaking  on  appeal  being  sign- 
ed by  said  Cbapman  as  surety.  Upon  a  trial 
de  novo  in  tbe  district  court,  Judgment  was 
again  rendered  in  favor  of  tbe  plaintiff,  de- 
fendant in  error  bere,  tbe  relevant  part  of 
tbe  Judgment  entry  reading  as  follows:  "And 
It  furtber  appearing  •  *  •  from  the  pa- 
pers and  pleadings  of  tbe  parties  as  filed  here- 
in tbat  said  action  was  begun  in  the  Justice 
court  of  W.  F.  Pagett,  a  Justice  of  the  peace, 
*  *  *  and  ttiat  said  cause  Is  now  In  this 
court  upon  an  appeal  taken  from  a  judg- 
ment rendered  in  said  justice  court  against 
the  defendant  herein,  and  tbat  Albert  Chap- 
man is  surety  on  the  undertaking  on  appeal 
from  said  Judgment  It  Is  therefore  order- 
ed, adjudged,  and  decreed  by  the  court  that 
the  plaintiff  do  have  and  recover  from  said 
defendant,  David  P.  Evans,  and  Albert  Cbap- 
man, his  surety,  the  sum  of  one  hundred 
sixty  three  and  28/100  dollars  ($163.28)  and 
its  costs  taxed  at  $9.65,  and  that  plaintiff 
have  execution  therefor  according  to  law; 
to  all  of  which  findings  and  Judgment  the 
said  defendant,  by  his  attorneys,  now  and 
bere  excepts." 

Upon  appealing  to  tbe  district  court  from 
a  Judgment  of  a  justice  of  tbe  peace,  tbe  ap- 
pellant is  required  to  either  pay  all  tbe  costs 
up  to  tbe  time  of  tbe  transmission  of  the 
papers  to  tbe  district  court,  or  give  bond 
to  sectire  the  same,  and  such  bond  or  under- 
taking may  be  included  in  the  undertaking 
given  to  stay  execution.  Comp.  Stat  %  5261. 
Tbe  undertaking  to  stay  execution  is  requir- 
ed to  be  conditioned  for  tbe  payment  of  tbe 
amount  of  the  judgment,  Interest,  and  costs 
tbat  may 'accrue.  Id.  §  5288.  By  the  under- 
taking in  this  case,  tbe  appellant  and  sure- 
ty undertook  and  acknowledged  themselves 
to  be  firmly  bound  to  tbe  appellee,  "tbat  the 
appellant  shall  prosecute  his  appeal  to  ef- 
fect without  unnecessary  delay,  and  that  If 
Judgment  be  rendered  against  said  appellant, 
or  bis  appeal  be  dismissed,  he  shall  satisfy 
said  judgment  and  costs." 

Tbe  statute  provides  tbat  in  all  cases  of 
appeals  from  a  justice's  court,  If  tbe  judg- 
ment of  the  Justice  be  affirmed,  or  if  on  trial 


anew  tn  the  district  court  tbe  judgment  be 
against  the  appellant,  such  Judgment  shall 
be  rendered  against  him  and  his  sureties  in 
tbe  undertaking.  Comp.  Stat  §  5275.  By 
section  5276  It  is  provided  that  if,  upon  exe- 
cution upon  such  Judgment,  the  principal 
shall  Bot  pay  tbe  same,  and  the  officer  can- 
not find  sufficient  property  of  tbe  principal  to 
satisfy  the  same,  the  execution  shall  be  en- 
forced against  the  sureties  in  tbe  undertak- 
ing, and  that  the  officer  shall  specify  in  bis 
return  by  whom  the  money  was  paid  and  the 
time  thereof.  Section  5277  provides  in  sub- 
stance tbat  the  surety,  who  may  have  paid 
the  whole  or  any  part  of  such  Judgment, 
shall,  on  motion  within  one  year  from  the 
return  day  of  the  execution,  be  entitled  to 
a  Judgment  against  the  principal,  for  tbe 
amount  so  paid  with  legal  Interest  thereon 
from  tbe  time  of  payment 

As  we  have  no  statute  prescribing  who 
shall  constitute  necessary  or  proper  parties 
to  a  proceeding  in  error  in  this  court,  tbe 
question  must  be  determined  upon  rules  ap- 
plicable to  the  case  in  band,  and  tbe  provi- 
sions of  tbe  Code,  so  far  as  applicable  by 
way  of  analogy,  relating  to  parties  to  civil 
action.  The  Code  provides  as  to  civil  actions 
that  an  action  must  be  brought  in  the  name 
of  tbe  real  party  in  Interest,  with  certain 
stated  exceptions;  that  all  persons  having 
an  interest  In  the  subject  of  tbe  action,  and 
In  obtaining  the  relief  demanded,  may  be 
Joined  as  plaintiffs,  except  as  otherwise  pro- 
vided; tbat  parties  united  in  Interest  must 
be  joined  as  plaintiffs  or  defendants,  but  if 
one  who  should  be  joined  as  plaintiff  does 
not  consent  he  may  be  Joined  as  defendant; 
and  the  court  may  determine  any  controver- 
sy between  parties  before  it  when  it  can  be 
done  without  prejudice  to  the  rights  of  oth- 
ers, or  by  saving  their  rights,  but,  when  tbe 
controversy  cannot  be  determined  without 
the  presence  of  other  parties,  tl»e  court  may 
order  them  to  be  brought  in  or  dismiss  the 
action  without  prejudice.  Comp.  Stat,  gi 
4311,  4323,  4325.  4^31. 

It  may  be  conceded  that  a  surety  against 
whom  a  Judgment  is  rendered  pursuaut  to 
the  provisions  of  section  5275  may  properly 
be  joined  with  tbe  principal  in  a  petition  in 
error  in  this  court  seeking  a  reversal  or  mod- 
ification of  the  judgment.  But  to  sustain  tbe 
motion  to  dismiss  it  must  be  held  that  be  Is 
a  necessary  party.  The  general  rule  un- 
doubtedly is  that  aU  parties  against  whom  a 
Joint  Judgment  Is  rendered  must,  unless  oth- 
erwise provided  by  statute,  join  in  the  appli- 
cation for  a  writ  of  error,  or  in  the  petition 
in  error  which,  with  tbe  summons  In  error, 
application,  and  order  for  tbe  necessary  rec- 
ord, serves  tbe  purpose  of  a  writ  of  error 
under  our  practice.  Formerly  the  rule  could 
be  avoided  by  summons  and  severance,  and, 
where  tbat  practice  does  not  prevail,  some 
equivalent  proceeding  may  be  taken  for  tbe 
same  purpose.     In  the  federal  courts  it  is 
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sufficient  to  show,  to  antborize  an  appeal 
by  one  of  the  parties  to  the  Joint  Judgment, 
that  the  parties  not  Joining  In  the  appeal  had 
been  notified  in  writing  and,  notwithstanding, 
do  not  join.  It  Is  not  necessary  to  decide 
what  the  proper  practice  would  be  in  this 
state.  But  \\-ithout  so  deciding  It  may  be 
suggested  that  possibly,  by  applying  the  Code 
provisions  governing  civil  actions,  it  might 
be  proper  and  sufficient  to  ruake  the  parties 
who  refuse  to  Join  defendants  in  error,  or 
that  perhaps  a  rule  might  be  entered  requir- 
ing them  to  appear  and  assign  error,  or  oth- 
erwise submit  to  be  severed.  The  question 
here,  however,  is  whether  the  general  rule  is 
applicable  to  the  Judgment  and  the  facts  in 
this  case.  And  upon  that  question  there  is  an 
apparent  conflict  in  the  authorities.  A  few 
older  authorities  seem  to  apply  the  rule 
strictly  and  technically  to  all  parties  named 
In  the  Judgment,  but  the  trend  of  the  later 
'  decisions  is  the  other  way  where  not  con- 
trolled by  local  precedent,  as  to  a  surety 
answerable  for  any  Judgment  against  the 
principle  but  not  otherwise  a  party  to  tbe 
suit  or  record. 

The  cases  are  not  in  point  which  bold  that 
sureties,  who  are  sued  upon  a  bond  or  other 
instrument  together  with  tbe  principal,  are 
necessary  parties  on  appeal  from  the  Judg- 
ment rendered  against  them  Jointly  with  the 
principal,  for  the  sureties  in  such  case  are 
parties  to  the  suit  the  same  as  the  principal. 
Tbe  following  cases  in  the  state  courts  bold 
that  tbe  surety  upon  an  appeal  or  cost  bond, 
or  a  forthcoming  bond  and  tbe  like,  must  be 
Joined  on  appeal  or  error.  Eastland  v.  3ones, 
Minor  (Ala.)  275 ;  Sellers  v.  Smith,  143  Ala. 
566,  39  South.  356;  Thomas  v.  Wyatt,  9 
Smedes  &  M.  (Miss.)  308;  Betbancourt  v. 
Stephens,  19  La.  Ann.  291;  Pecoul  v.  Perret, 
20  La.  Ann.  70;  Cline  v.  Mitchell,  1  Wash. 
24,  23  Pac.  1013;  Carstens  v.  Gustin,  18 
Wash.  90,  50  Pac.  933 ;  State  ex  rel.  v.  Port 
Townsend,  27  Wash.  728,  67  Pac.  1135. 

However,  it  Is  said  In  Betbancourt  v. 
Stephens,  supra,  that  the  law  declared  the 
surety  a  party  plaintiff  in  the  case.  That 
was  an  Injunction  suit,  where  the  injunc- 
tion was  dissolved  with  damages.  In  an 
earlier  case  In  the  same  court,  it  was  held 
that  sureties  on  an  attachment  bond  were 
not  strictly  parties  to  the  suit  and  need  not 
be  made  parties  to  an  appeal,  and  It  was 
said:  "The  sureties  have  an  interest  In  main- 
taining the  Judgment  appealed  from,  for  the 
effect  of  the  decree  Is  to  discharge  their 
liability  on  the  bond  given  for  the  release  of 
the  property  attached,  but  they  are  not  par- 
ties to  the  suit  in  which  the  Judgment  was 
rendered;  they  are  not  made  parties  by  tbe 
pleadings;  nor  is  there  any  law  which  makes 
them  parties  to  the  suit  in  the  absence  of 
pleadings.  Tbe  general  rule  which  requires 
that  all  parties  interested  in  maintaining  the 
Judgment  appealed  from  must  be  made  ap- 
pellees to  the  appeal  is  limited  in  its  opera- 


tion to  the  parties  to  tbe  suit,  and  does  not 
extend  to  third  parties  Interested  in  tbe 
Judgment  as  rendered."  Patten  et  aL  v. 
Powell,  16  La.  Ann.  128. 

In  several  other  states  where  the  question 
has  been  decided  upon  simlkir  facts,  it  Is 
held  that  the  surety  named  in  tbe  Judgment 
is  not  a  necessary  party.  Christy  v.  Camp- 
bell, 36  Colo.  261,  87  Pac.  548;  Halliday  v. 
Wright,  43  Fla.  46,  29  South.  534;  Thomas 
V.  Price,  88  Ga.  533,  15  S.  E.  11 ;  Taylor  ▼. 
Gardner  (Tex.  Civ.  App.)  99  S.  Vf.  411; 
Hurst  V.  Lakin,  13  Ariz.  328,  114  Pac.  950. 
In  Thomas  v.  Price,  supra,  the  Supreme 
Court  of  Georgia  disposes  of  the  question  by 
saying:  "We  hold  that  the  surety  was  not 
a  necessary  party,  being  represented  by  his 
principal  and  equally  bound  with  him  by 
the  Judgment."  In  Iowa  the  question  was 
presented  whether  the  surety  upon  a  replev- 
in bond,  against  whom  as  well  as  the  plain- 
tiff the  Judgment  for  damages  in  the  replevin 
suit  was  entered,  could  alone  prosecute  an 
appeal  and  thereby  obtain  a  retrial  of  the 
issues  between  his  principal  and  the  defend- 
ant. It  was  held  that  he  could  not,  the 
court  saying:  "The  surety's  undertaking 
is  not  a  primary  one.  He  agrees  to  be  bound 
by  his  principal,  to  pay  if  the  principal  does 
not.  The  principal  la  the  party  to  the  ac- 
tion, and  he  is  not.  If  the  principal  con- 
sents to  Judgment,  he  is  bound  by  it  In  tbe 
absence  of  fraud.  So,  If  he  falls  to  appear, 
be  is  equally  bound.  If  he  can  litigate  his 
principal's  rights  in  his  absence,  and  with- 
out his  knowledge,  so  he  could  against  bis 
express  dissent.  If  he  can  appeal  in  his 
own  name,  as  a  matter  of  legal  right,  then 
the  principal  cannot  retire  from  the  litiga- 
tion nor  settle  the  same."  And  the  statute 
I)ermltting  "any  party  aggrieved"  to  appeal 
was  held  to  mean  parties  to  the  action,  and 
not  those  remotely  or  directly  affected  by 
the  result,  who  are  not  such  parties,  and  that 
the  surety  was  not  a  party  within  the  mean- 
ing of  the  statute.  Crites  v.  Littleton,  23 
Iowa,  205. 

The  exact  question  here  presented  was 
decided  in  the  case  above  cited  from  Ari- 
zona, tbe  court  holding  that  the  surety  was 
not  a  necesssary  party.  We  quote  from  the 
opinion  of  Chief  Justice  Kent  in  that  case: 
"Under  the  statutes  of  this  territory.  Judg- 
ment is  entered  against  sureties  upon  both 
classes  of  bonds  (forthcoming  and  appeal 
bonds)  without  notice  and  of  course.  They 
are  In  no  proper  sense  parties  to  the  suit  In 
the  court  below,  and  are  not  heard  therein. 
It  is  true  that  they  are  parties  to  the  Judg- 
ment. The  statutes  regulating  practice  up- 
on appeal  contemplate  appeal  or  proceedings 
in  error  only  by  those  parties  entitled  to  be 
heard  in  tbe  trial  court.  One  of  the  reasons 
given  for  Joining  on  appeal  parties  litigant 
in  the  ordinary  case  of  an  action  upon  a 
bond  is  that  a  reversal  of  the  Judgment  as 
to  the  principal  does  not  operate  as  a  re- 
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rersal  as  to  the  sureties.  This  reason  is  not 
applicable  as  to  sureties  of  this  class;  for, 
although  there  is  no  technical  reversal  as 
to  them,  the  reversal  of  the  Judgment  as  to 
their  principal  operates  to  discharge  their 
liability,  Inasmuch  as  their  contract  is  mere- 
ly to  pay  the  Judgment  against  the  prin- 
cipal." 

In  the  case  of  Estes  v.  Trabue,  128  U.  S. 
2%,  9  Sup.  Ct.  58,  32  L.  Ed.  437,  a  judgment 
was  sought  to  be  reviewed  by  writ  of  error 
which  had  been  rendered  In  an  attachment 
suit  against  Che  sureties  together  with  the 
principal  upon  a  forthcoming  bond.  The 
sureties  were  held  to  be  necessary  parties 
upon  the  facts,  the  court  saying:  "There 
is  nothing  distributive  In  the  Judgment  so 
that  it  can  be  regarded  as  containing  a  sep- 
arate Judgment  against  the  claimants  and 
another  separate  Judgment  against  the  sure- 
ties, or  as  containing  a  Judgment  against 
the  sureties  payable  and  enforceable  only  on 
a  failure  to  recover  the  amount  from  the 
claimants;  and  execution  is  awarded  against 
all  the  parties  Jointly."  In  a  later  case  in 
the  Circuit  Court  of  Appeals,  Fourth  Circuit, 
the  question  arose  upon  a  decree  in  a  case 
where  a  Ubel  had  t)een  filed  against  a  ves- 
sel, and  the  vessel  released  from  arrest  upon 
stipulation  signed  by  the  claimant  and  sure- 
ties. The  decree  was  figalnst  the  claimant, 
the  principal  in  the  stipulation,  and  his  sure- 
ties. It  was  held  that  the  claimant  could 
appeal  alone  without  any  proceedings  to  ef- 
fect a  severance.  After  stating  the  general 
rule  and  citing  In  support  thereof  BSstes  T. 
Trabue,  supra,  the  court  said:  "But  this 
rule  evidently  applies  only  to  the  parties  on 
the  record.  Sureties  to  a  stipulation  are 
not  parties  on  the  record.  When  a  vessel 
is  attached  by  proceedings  in  rem,  the  own- 
er, or  some  one  on  his  behalf,  flies  a  claim 
to  her,  and  thenceforward  becomes  a  party 
to  the  record,  and  conducts  and  controls  the 
defense.  If  he  be  minded  to  release  her 
from  the  arrest,  he  enters  into  a  stipula- 
tion, with  sureties,  either  before  or  after  be 
files  his  answer,  and  thenceforward  this 
stipulation  represents  the  vessel.  But  tho 
sureties  do  not  become  parties.  *  ♦  ♦  The 
atlpulation  having  been  returned  to  the 
court.  Judgment  thereon  against  both  the 
principal  and  the  sureties  may  be  recover- 
ed at  the  time  of  rendering  the  decree  in  the 
original  cause.  •  ♦  •  In  other  words,  the 
Moreties,  in  great  measure,  stand  in  the  posi- 
tion of  bail  to  the  action.  They  are  not 
parties  to  the  cause.  They  are  represented 
by  the  claimant;  they  covenant  to  pay  such 
decree  as  may  be  made  against  him;  and 
the  decree  binds  them.  •  »  •  The  in- 
variable practice  in  this  circuit  certainly, 
and  it  is  believed  in  other  courts,  is  that  the 
claimant  in  cases  like  this  takes  upon  him- 
self the  whole  defense,  both  in  the  lower 
courts  and  In  the  Supreme  Court,  and  the 
sureties  on  his  stipulation  are  bound  by  the 


result."  The  .Glide;  Hudson  v.  Grafflin,  72 
B'ed.  200,  18  C.  C.  A.  504. 

And  the  same  conclusion  was  reached  in 
considering  a  decree  upon  a  like  stipulation  in 
the  case  of  The  New  York,  104  Fed.  561,  44 
C.  O.  A.  38.  In  the  opinion  by  Judge  XiUrton, 
then  circuit  Judge,  It  was  said:  "To  make  the 
doctrine  (of  Joinder)  applicable,  the  contro- 
versy must  be  one  to  which  there  are  two 
or  more  parties  Jointly  interested  as  par- 
ties to  the  same  litigation.  If  the  decree  or 
Judgment  be  Joint  In  form,  but  in  law  and 
fact  separable,  the  mere  form  of  the  decree 
will  not  make  it  such  a  Joint  decree  as  to  re- 
quire those  nominally  Joined  to  unite  In  ap- 
pellate proceedings.  *  *  *  Such  a  stipu- 
lation stands  in  place  of  the  vessel,  and  Its 
obligation  is  discharged  by  compliance  with 
the  order  or  decree  of  the  court  against  the 
owner  or  claimant,  and  the  liability  may  be 
enforced  by  'Judgment  thereon  against  both 
the  principal  and  sureties'  at  the  time  of 
rendering  the  decree  in  the  original  cause. 
The  suit  or  controversy  in  this  case  was  be- 
tween the  Intervening  owner  or  claimant  of 
the  New  York  and  the  libelant  and  others. 

•  •  •  To  that  controversy  the  surety  upon 
the  stipulation  was  not  a  party.  Neither 
does  the  record  Indicate  that  cny  question 
arose  touching  the  obligation  of  the  surety 
company,  or  In  any  way  involving  the  terms 
of  the  stipulation  Iwnd.  If  any  such  ques- 
tion had  been  made,  the  surety  would  doubt- 
less have  a  right  to  l>e  heard  and  to  take  an 
appeal  from  any  decree  affecting  its  liabili- 
ty. *  ♦  •  Unless  some  extraneous  ques- 
tion arises,  involving  the  scope  or  obliga- 
tion of  the  sureties  in  such  a  bond,  they 
are  not  necessary  parties  to  an  appeal  tak- 
en by   any   of   the   parties   to   the  record. 

•  •  •  We  fall  to  see  any  greater  reason 
for  regarding  the  stipulators,  sureties  in  such 
a  bond,  as  necessary  parties  to  an  appeal, 
than  there  is  for  regarding  the  sureties  In 
a  coat  bond  as  parties  to  the  controversy.  In 
both  cases  the  principals  control  the  litiga- 
tion, and  the  sureties  are  bound  by  the  re- 
sult. In  both  cases,  if  a  question  arises  as 
to  the  obligation  of  the  surety,  the  latter, 
to  the  extent  of  his  interest,  should  be  heard, 
and  for  this  purpose  might  appeal.  Un- 
doubtedly, if  the  suit  is  upon  a  bond,  and 
the  Judgment  Is  against  the  surety  as  well 
as  the  principal,  bpth  must  Join.  .  But  the 
reason  is  that  the  bond  and  Its  obligation  is 
then  the  thing  in  controversy  and  constitutes 
the  subject-matter  of  the  obligation.  To 
this  class  of  cases  the  case  of  Estes  v.  Trabue 
belongs." 

These  remarks  of  Judge  Lnrton,  and  those 
above  quoted  from  the  opinion  in  the  case  of 
The  Glide,  apply  with  equal  force  to  the  facts 
upon  which  the  present  motion  to  dismiss 
must  be  determined.  The  surety  in  the  ap- 
peal bond  is  in  a  sense  a  party  to  the  rec- 
ord, but  he  presents  no  Issues  to  be  tried  In 
the  case.    His  liability  depends  entirely  up- 
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on  the  outcome  of  the  trial  apon  the  is8^^^ 
between  his  principal  and  the  opposing  par^. 
He  Is  represented  In  the  case  by  the  princi- 
pal. That  is  the  effect  of  his  obligation  as 
surety,  and  for  that  reason  the  statute  au- 
thorizes the  Judgment  to  be  also  rendered 
against  him.  If  his  relation  to  the  suit  was 
such  as  to  entitle  him  to  be  beard,  It  would 
then  be  necessary  that  an  opportunity  should 
be  given  him  to  be  heard  before  entering  the 
Judgment  against  him.  But  this  court  has 
held  that  a  surety  who  signs  an  undertaking 
for  costs  on  appeal  and  stay  of  execution  as- 
sumes all  the  obligations  therein  contained 
construed  in  the  light  of  the  statute  in  force 
at  the  time ;  and  that  the  statute  confers  au- 
thority and  Jurisdiction  to  enter  the  Judgment 
against  the  surety,  without  such  authority 
being  expressed  in  the  undertaking.  Mayott 
T.  Knott,  16  Wyo.  108,  92  Pac.  240.  While, 
for  the  purpose  of  authorizing  the  Judgment 
against  blm,  his  appearance  Is  entered  In  the 
case  by  signing  the  undertaking,  his  presence 
Is  not  required  at  the  trial,  nor  Is  he  per- 
mitted to  be  represented  there  except  by  and 
through  his  principal,  the  '  appellant  The 
only  possible  matter  that  be,  as  surety,  could 
litigate  at  any  time  would  be  the  question  Of 
his  own  liability  under  the  terms  and  condi- 
tions of  his  undertaking,  and  the  authority 
of  the  court  to  enter  a  Judgment  against  him 
thereon.  No  doubt  he  would  be  entitled  to 
be:  heard  upon  that  question  should  he  prop- 
erly apply  therefor;  but  that  would  not  In- 
volve any  consideration  of  the  liability  of 
the  principal .  upon  the  issues  presented  by 
the  pleadingei  in  the  case.  In  other  words, 
he.  Is  jiat  h  party  to  the  case  for  the  deter- 
mination of  any  fact  upon  which  the  liabil- 
ity of  his  principal  may  depend.  We  think 
it  clear,  also  that,  if  the  Judgment  against 
the  principal  is  reversed  upon  his  petition 
In  error,  the  liability  of  the  surety  under 
that  Judgment  iS'atan  end,  though  uponan- 
«ther  trial,  if  one  be  had,  a  Judgment  might 
again  be  entered  against  him.  This  Is  so 
for  the  reason,  if  no  other,  that  an  execution 
is  authorized  to  be  enforced  against  him 
pnly  in  case  the  principal  falls  to  pay,  or 
the  officer-  cannot  find  suf9di6nt  property  of 
thet  principal  to  satisfy  the  amount;  and, 
since, 'upon  f reversal,  an  execution  could  not 
|)e  issued  against  the  principal,  it  follows 


that  none  could  be  Issued  against  the  surety. 

Considering  the  provision  of  the  statute 
making  the  liability  of  the  surety  named  in 
the  Judgment  conditional  upon  the  failure  to 
collect  from  the  principal,  the  remarks  of  the 
court  in  Estes  v.  Trabue,  in  stating  the  rea- 
sons for  the  dismissal  in  that  case,  are  per- 
tinent. One  of  the  reasons  stated  was  that 
the  Judgment  there  complained  of  could  not 
be  regarded  as  "containing  a  Judgment  en- 
forceable against  the  sureties  only  on  a  fail- 
ure to  recover  the  amount  from  the  claim- 
ant." That  is  the  condition  of  the  Judgment 
in  the  case  at  bar  as  controlled  by  the  stat- 
ute, and  therefore,  whatever  the  form  of  the 
Judgment,  the  obligation  of  the  principal  and 
surety  thereon  Is  not  necessarily  to  be  re- 
garded as  Joint,  so  as  to  make  the  Judgment 
a  Joint  one  within  the  meaning  of  the  rule 
requiring  all  parties  against  whom  «.  Joint 
Judgment  is  rendered  to  Join  In  the  appellate 
proceeding.  This  court  has  held  that  wheth- 
er a  Judgment  against  the  surety  ui)on  a  re- 
plevin bond  was  proper,  independent  of  any 
error  as  against  the  principal,  is  not  a  ques- 
tion which  can  be  raised  by  the  principal 
on  error,  where  the  -surety  Is  not  a  party  t6 
the  error  proceeding.  Turner  v.  Horton,  18 
Wyo.  281,  106  Pac.  688.  The  only  possible 
matter  that  the  surety  could  litigate  would 
be  the  authority  and  Jurisdiction  of  the  court 
to  render  a  Judgment  against  him,  Including 
the  question  of  'his  liability  upon  the  terms 
and  conditions  of  the  bond,  unaffected  by  the 
Issues  between  the  'parties  to  the  cause. 
New  Xork,  supra.  We  fall  to  see  any  sub- 
stantial reason  for  requiring  blm  to  be  Joined 
to  have  determined  tbb  question  of  the  liabil- 
ity of  the  prlncl'pal  ■  upon  the  Issues  in  the 
case,  and  the  questions  aiiMng  upon  the 
exertions  taken  at  the  trial  by  the  princi- 
pal. , 

What  has  been  said  Is  sufficient  also  to 
dispose  of  that  ground'  of  the  motion  that 
the  surety  did  not  Join  in  the  motion  for  new 
ttlal.  For  the  purpose  of  preserving  and 
presenting  on  error  the  exceptions  taken  by 
the  principal,  the  defendant  below  and  ap- 
pellant, It  was  not  necessary  for  the  surety 
to  Joift  Ifi  the  motion  for  new  trial. 

The  motioh  to  dismiss  will  be  denied. 

BEARD,  C.  J.,  and  SCOTT,  T.,  concor. 
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ROZNIK  T.  BECKER. 

(Supreme  Coort  of  Washington. 
1912.) 


April  8, 


1.  Attachmei^t  (I  232*)— Requisites  — Mo- 
tion TO  Quash. 

Under  a  statute  providing  that  provisions 
relating  to  the  issuance  of  attachments  shall 
be  liberally  construed,  and  that  plaintiff  shall 
be  permitted  to  amend  any  defect  in  the  com- 
plaint, aflSdavit,  bond,  writ,  or  other  proceeding, 
and  that  the  attachment  shall  not  be  quashed, 
or  the  property  released,  if  the  defect  can  be 
amended  so  as  to  show  that  a  legal  cause  exist- 
ed, a  motion  to  quash  will  not  lie,  except  for 
causes  that  will  defeat  an  attachment  regular 
in  form,  and  go  to  the  jurisdiction  of  the  court 
to  issue  it. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §S  796,  797,  803;  Dec.  Dig.  §  232.*] 

2.  ATTAcmjENT    (J  232*)- Bond  — Insufw- 
ciBNT  Amount— Amendable  Dbs^ct. 

An  objection  that  an  attachment  bond  was 
not  in  double  the  amount  for  which  plaintiff  de- 
manded judgment,  as  required  by  Rem.  &  Bal. 
Code,  S  652,  did  not  go  to  the  jurisdiction,  but 
was  an  amendable  defect,  and  therefore  no 
ground  for  a  motion  to  quash. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  fS  796,  797,  803:  Dec  Dig.  8  232.*] 

3.  Attachment  ($  232*)— Motion  to  Quash 
—  Defective  Bond  —  Special  Appeabanck. 

Plaintiff's  refusal  to  .amend  an  attachment 
bond  which  was  not  in  a  sufficient  penalty  aft- 
er being  given  an  opportunity  so  to  do  by  mo- 
tion to  require  him  to  amend  would  be  ground 
for  quashing  the  writ. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  H  796,  797,  803;  Dec.  Dig.  §  232.*] 

4.  Attachubnt  (S  267*)— Oomflaint— Amend- 
ment. 

Where  a  levy  under  an  attachment  was 
valid  when  made,  it  did  not  lose  its  validity  by 
the  filing  of  an  amended  complaint,  doubling 
the  amount  of  the  demand. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  §§  948-952;    Dec.  Dig.  §  267.*] 

6.  Attachment    (S    267*)  —Amended    Com- 
plaint—Judgment. 

Where,  after  an  attachment  levy  under  a 
complaint  pleading  a  cause  of  action  for  $1,- 
000  damages,  plaintiff  amended,  so  as  to  add  a 
second  cause  of  action  alleging  damage  in  the 
sum  of  $1,000,  and  demanding  judgment  for 
12,000,  but  at  the  trial  plaintiff  waived  the 
second  cause  of  action,  the  court  had  the  right 
to  render  judgment  on  the  first  cause  of  ac- 
tion for  $1,000,  and  subject  the  property  at- 
tached to  the  payment  thereof. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  §{  94^952;   Dec.  Dig.  §  267.*] 

6.  Pbocess    (J    46*i  —  Summons  —  Natube — 
Alias  Summons— service. 

A  summons  not  being  a  writ  of  court,  but 
rather  a  notice  issued  by  the  party,  or  his  at- 
torney, the  issuance  of  one  summons  in  an  ac- 
tion does  not  exhaust  the  party's  power  to 
issue  another,  so  that  the  fact  that"  defendant 
was  served  with  a  summons  other  than  the 
one  first  issued  did  not  render  the  service  void. 
[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  §§  42-45;  Dec.  Dig.  $  45.*] 

7.  Pbocess   (J  109*)- Service  Without  the 
State. 

The  statute  providing  that  personal  serv- 
ice without  the  state  shall  be  equivalent  to 
service  by  publication  does  not  require  that  the 
preliminary  requisite  to  malcing  the  one  form 
of  ser^'ice  is  necessary  to  cbaking  the  other, 
but  merely  that  the  effect  of  a  judgment  ren- 


dered by  default  on  the  one  form  of  service  is 
the  same  as  it  is  when  rendered  on  the  other. 
so  that  service  without  the  state  was  not  ren- 
dered ineffective  because  of  the  absence  of  a 
preliminary  showing  that  defendant  could  not 
be  found  witliin  the  state. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  |  136;   Dec.  Dig.  §  109.*] 

8.  Judgment  (S  28*)— Service  Without  the 
State — Personal  Judgment. 

Where  a  judgment  rendered  on  a  service 
without  the  state  was  in  form  both  against  tlie 
person  of  the  defendant  and  against  the  prop- 
erty attached,  it  was  not  void,  thougli  it  coiud 
be  executed  only  on  the  attached  property. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  8  39;   Dec.  Dig.  S  28.*] 

9.  Attachment  (§  238*)— Motion  to  Quash 
—Who  Mat  Move— Special  Appearance. 

Under  Rem.  &  Bal.  Code,  g  673,  allowing 
defendant,  "after  he  has  appeared  in'  the  ac- 
tion," to  move  to  vacate  an  attachment  because 
improperly  or  irregularly  issued,  a  party  hav- 
ing made  but  a  special  appearance  cannot  take 
advantage  of  mere  defects  and  errors. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  §§  816-818,  823,  824;  Dec.  Dig.  { 
238.*] 

Department  1.  Appeal  from  Snperlor 
Court,  Spoluine  County;  Henry  L.  Kennan, 
Judge. 

Action  by  M.  Roznili  against  N.  Becker. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Poindexter  &  Moore,  of  Spokane,  for  ap- 
pellant Cohn  &  Rosenhaupt  and  T.  T. 
Orant,  all  of  Spokane,  for  respondent 

FULLERTON,  J.  On  October  4,  1910, 
tlie  respondent  began  this  action  in  the  su- 
perior court  of  Spokane  county  against  the 
appellant  to  recover  the  sum  of  $1,000  al- 
leged to  have  been  paid  the  appellant  as  part 
of  the  purchase  price  of  certain  merchandise 
which  tlie  api)ellant  agreed  to  sell  and  de- 
liver to  the  respondent,  and  which  be  failed 
so  to  do.  On  the  filing  of  the  complaint  a 
writ  of  attachment  was  sued  out,  under 
wtiich'the  sheriff,  who  had  the  writ  for  ex- 
ecution, levied  upon  and  took  into  custody 
certain  personal  property  belonging  to  the 
appellant.  The  aflJdavit  and  bond  on  which 
the  writ  of  attachment  was  based  were  con- 
ditioned for  the  recovery  of  a  debt  of  $1,000. 
Attached  to  the  complaint  when  filed  was 
a  summons  signed  by  the  plaintiffs  attorneys 
in  the  form  commonly  used  for  service  out- 
side of  the  state.  On  October  6,  1910,  after 
the  writ  of  attachment  had  been  issued  and 
served,  but  before  any  service  of  the  sum- 
mons, the  respondent  amended  his  complaint, 
setting  forth  therein  two  causes  of  action. 
The  first  was  substantially  the  cause  of  ac- 
tion «et  forth  in  the  original  complaint  The 
second  set  forth  a  breHcb  of  the  contract  out 
of  which  the  first'  cause  of  action  arose,  al- 
leging that  the  respondent  had  been  damaged 
thereby  in  the  sum  of  $1,000.  The  demand 
for  Judgment  was  for  the  sum  of  $2,000.  At- 
tached to  the  amended  complaint  was  a  sum- 
mons, signed  by  the  respondent's  attorneys 
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In  the  form  the  Bame  as  the  one  attached 
to  the  original  complaint.  This  complaint 
and  summons  was  served  upon  the  appellant 
In  the  state  of  New  York  on  October  27, 
1910.  Thereafter  the  appellant  appeared  spe- 
cially by  counsel  and  moved  to  quash  the 
■writ  of  attachment  and  the  service  and  re- 
turn thereof,  on  the  ground  that  the  writ 
was  irregularly  issued,  and  that  the  court 
was  without  Jurisdiction  to  issue  the  same, 
which  motion  the  court  overruled.  There- 
upon the  appellant  moved  to  quash  the  sum- 
mons, still  appearing  specially,  on  the 
grounds  (1)  that  there  had  been  no  service 
of  summons  or  other  process  in  the  pending 
cause  whatever  served  upon  the  appellant 
within  the  state  of  Washington;  (2)  that 
there  had  been  no  service  on  the  appellant 
of  the  original  summons  and  complaint  filed, 
upon  which  the  writ  of  attachment  was 
Issued;  (3)  that  the  proceedings  were 
wholly  Insufficient  to  warrant  the  service 
of  summons  on  the  appellant  outside  of  the 
state  of  Washington;  and  (4)  that  the  re- 
spondent had  abandoned  the  original  com- 
plaint on  which  all  of  the  attachment  pro- 
ceedings were  based.  This  motion  was  like- 
wise overruled.  No  further  appearances 
'Were  made  by  the  appellant,  and  thereafter 
the  cause  was  brought  on  for  hearing  proofs 
of  the  cause  of  action  alleged  in  the  com- 
plaint. On  this  hearing  the  respondent  aban- 
doned his  second  cause  of  action,  and  offered 
proofs  only  as  to  the  first  The  court  found 
the  cause  of  action  proven  and  entered  Judg- 
ment, personal  in  form  against  the  appel- 
lant, for  the  sum  of  $1,000,  and  directed  that 
the  personal  property  theretofore  attached 
be  sold  according  to  law,  and  that  the  pro- 
<;eeds  of  the  sale  be  applied  towards  the  dis- 
charge of  the  Judgment.  After  the  entry  of 
the  Judgment,  the  appellant  again  appeared 
specially,  and  moved  to  vacate  and  set  aside 
the  same  on  the  ground  that  it  was  irregu- 
larly made  and  entered,  and  that  the  court 
In  making  and  entering  It  acted  wholly  with- 
out Jurisdiction.  The  motion  was  overruled, 
and  this  appeal  followed: 

In  his  argument  the  appellant  reduces  his 
assignments  of  error  to  certain  specific  ques- 
tions, and  we  shall  notice  them  in  the  same 
manner.  It  Is  first  objected  that  the  court 
failed  to  obtain  Jurisdiction  over  the  at- 
tached proi>erty,  and  hence  failed  to  obtain 
Jurisdiction  of  the  cause  of  action  set  out 
in  the  complaint,  for  the  reason  that  the 
attachment  bond  is  fatally  defective.  The 
statute  provides  (Rem.  &  Bal.  Code,  {  652) 
that,  "betoie  the  writ  of  attachment  shall 
issue,"  a  bond  shall  be  filed  "in  double  the 
amount  for  which  the  plaintiff  demands 
Judgment,  conditional  that  the  plaintiff  will 
prosecute  his  action  without  delay  and  will 
pay  all  costs  that  may  be  adjudged  to  the 
defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  not  ex- 
ceeding," etc.  The  bond  in  this  instance 
-omitted  the  clause  with  reference  to  costs. 


and  was  conditioned  for  the  payment  of 
damages  only.  It  is  this  omission  that  is 
thought  to  render  the  bond  insufficient  The 
appellant  argues  and  cites  cases  to  the  effect 
that  statutes  authorizing  attachments  are  In 
derogation  of  the  common  law,  are  extra- 
ordinary and  summary,  and  hence  must  be 
construed  strictly,  and  that  any  material 
departure  from  the  mode  provided  by  the 
statutes  renders  the  attachment  and  aU  pro- 
ceedings founded  thereon  void.  But  while 
we  may  concede  that  counsel  states  the  gen- 
erally prevailing  rule,  we  are  clear  that  the 
rule  has  no  application  to  our  practice. 

[1]  In  this  state  the  statute  Itself  provides 
that  its  provisions  relating  to  the  issuance 
of  attachments  shall  be  liberally  construed. 
It  is  also  provided  that  the  plaintiff  suing 
out  the  writs  shall  at  any  time  when  ot>- 
Jectlon  la  made  thereto  he  permitted  to 
amend  any  defect  in  the  complaint  affidavit 
bond,  writ  or  other  proceedings,  and  that 
no  attachment  shall  be  quashed  or  dismissed, 
or  the  property  attached  released,  if  the  de- 
fect in  the  proceedings  has  been  or  can  be 
amended  so  as  to  show  that  a  legal  cause  for 
attachment  existed,  and  that  the  court  shall 
give  to  the  plaintiff  a  reasonable  time  to 
perfect  such  defective  proceedings.  Under 
this  statute  a  motion  to  quash  will  not  lie 
except  for  causes  that  will  defeat  an  at- 
tachment regular  in  form;  such,  for  ex- 
ample, as  go  to  the  Jurisdiction  of  the  court 
to  Issue  the  attachment.  For  any  amendable 
defect  the  remedy  is  to  compel  an  amend- 
ment 

[2]  The  objection  urged  to  the  bond  in 
question  was  not  a  Jurisdictional  defect  but 
was  a  defect  capable  of  being  amended.  The 
proper  remedy  was  to  move  against  It  spe- 
clflcally  asking  that  the  plaintiff  be  re- 
quired to  amend  it  so  as  to  make  it  conform 
to  the  statute. 

[3]  Had  this  been  done  and  the  plaintiff 
had  refused  to  amend  after  an  opportnnity 
had  been  given  him  to  do  so,  the  court  could 
properly  have  quashed  the  writ  But  it  was 
not  error  for  It  to  refuse  to  do  so  In  the 
first  Instance  on  a  general  motion  to  quash, 
made  by  one  appearing  specially  in  the  ac- 
tion. 

[4]  It  is  next  objected  tliat  the  attachment 
proceedings  t>ecame  null  and  void  on  the 
filing  of  the  amended  complaint.  This  result 
is  thought  to  follow  because  the  respondent 
increased  his  demand  from  $1,000  to  $2,000, 
and  did  not  give  a  new  bond  corresponding  to 
his  increased  demand.  But  this  is  not  the 
rule.  As  the  seizure  was  valid  when  made, 
it  did  not  lose  its  validity  by  any  Increase 
of  the  demand  in  the  complaint  It  may  be 
that  the  property  seized  could  not  have  been 
sold  for  any  greater  sum  than  the  original 
complaint  demanded,  but  It  is  not  necessary 
that  we  determine  that  question  here. 

[S]  The  cause  of  action  finally  proven 
was  that  originally  set  forth  in  the  com- 
plaint &»<!  Judgment  was  entered  for  (he 
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amonnt  there  demanded  only,  and  this  we 
are  clear  the  court  had  the  right  to  do.  It 
Is  said  farther  In  this  connection  that  the 
respondent  abandoned  his  original  complaint 
by  filing  an  amended  complaint  This  in  a 
certain  sense  is  undoubtedly  true,  but  it  is 
equally  true  that  be  did  not  abandon  bis 
original  cause  of  action.  On  the  contrary, 
he  repeated  his  original  cause  of  action  in 
his  amended  complaint.  True,  he  added 
another  cause  of  action  thereto  which  he 
afterwards  abandoned.  But  this  latter  fact 
did  not  deprlTe  the  court  of  jurisdiction  to 
adjudicate  the  cause  of  action  originally 
stated,  and  the  appellant's  motions  all  go  to 
this  question.  The  appellant  cannot  in  the 
form  of  attaclc  made  here  question  the  mere 
regularity  of  the  proceedings. 

[8]  It  is  next  objected  that  there  was  no 
proper  service  of  summons  upon  the  defend- 
ant. This  objection  is  divided  into  seyeral 
distinct  grounds,  the  first  of  which  is  that 
the  summons  served  upon  him  was  not  the 
original  summons  issued  in  the  cause,  and 
that  it  is  the  rule  that  "an  amended  or  alias 
summons  cannot  issue  until  the  necessity 
therefor  Is  shown  by  the  return  of  not  found 
on  the  original  summons."  But  this  argu- 
ment overlooks  the  fact  that  in  this  state 
a  summons  is  In  no  sense  a  writ  of  court 
It  Is  not  even  issued  by  the  court  or  the 
clerk  thereof;  but  on  the  contrary,  is  is- 
sued by  the  plaintiflf  in  the  action  or  by  his 
attorney.  The  summons  is  in  effect  a  mere 
notice,  and  hence  there  is  no  reason  for 
holding  that  the  Issuance  of  one  such  no- 
tice In  an  action  exhausts  the  power  to  is- 
sue another.  The  essential  requirement  to 
obtain  jurisdiction  over  the  person  of  a  de- 
fendant is  that  be  I>e  served  with  a  sum- 
mons in  the  form  and  in  the  manner  pre- 
scribed by  the  statute,  not  that  he  be  served 
with  any  particular  summons.  The  fact 
that  the  appellant  was  served  with  a  sum- 
mons other  than  the  one  first  issued  does 
not  therefore  render  the  service  void. 

[7]  Again,  It  is  said  that  the  service -was 
void  because  made  without  the  state  and 
there  was  no  preliminary  showing  that  the 
api>ellant  was  a  nonresident  of  the  state, 
and  could  not  be  found  therein.  But  such  a 
showing  while  a  preliminary  requisite  to 
the  service  of  a  summons  by  publication  Is 
not  such  a  requisite  where  the  service  is 
personal  on  the  defendant  although  without 
the  state.  The  statute.  It  is  true,  provides 
that  personal  service  witliout  the  state  shall 
be  equivalent  to  service  by  publication,  but 
this  does  not  mean  that  the  preliminary  req- 
uisite to  mailing  the  one  form  of  service  is 
necessary  to  making  the  other.  It  means 
simply  that  the  effect  of  a  judgment  ren- 
dered by  default  on  the  one  form  of  service 
is  the  same  as  it  is  when  rendered  on  the 
other.  The  service  was  not  therefore  inef- 
fective because  of  the  absence  of  a  prelim- 
inary showing  to  the  efTect  that  the  defend- 


ant could  not  be  found  in  the  state  of  Wash- 
ington. 

[8]  Finally,  it  is  urged  that  the  judgment 
is  void  t>ecause  personal  in  form,  though  no 
personal  service  was  Iiad  on  the  defendant 
within  the  state,  and  no  general  appearance 
was  made  by  the  defendant.  The  judgment, 
it  will  be  observed,  was  in  form  both  against 
the  person  and  against  the  property  attach- 
ed. Such  a  Judgment  is  not  void,  although 
it  cannot  be  executed  upon  property  other 
than  the  property  attached.  4  Cyc.  824. 
We  conclude,  therefore,  that  neither  the 
proceedings  leading  up  to  the  judgment  nor 
the  judgment  Itself  is  void  for  want  of  ju- 
risdiction. 

[9]  The  appellant  cannot  take  advantage 
of  mere  defects  and  errors  in  the  proceed- 
ings without  appearing  generally,  and  he 
has  made  no  such  appearance.  Rem.  &  Bal. 
Code,  $  673;  Holman  v.  Cooper,  48  Wash. 
24,  92  Pac.  781;  Feurer  v.  Stewart  (0,  C.) 
82  Fed.  284. 

The  judgment  is  aflBrmed. 

DUNBAR,  C.  J.,  and  G08B,  MOUNT, 
and  PARKER,  JJ.,  concur. 


(68  Waeh.  77) 

SMITH  T.  NORTHERN  PAC.  RY.  CO.  et  aL 

(Supreme  Court  of  WaBhington.     April  8, 
1012.) 

1.  Railboads    (5    350*)   —  Collisions    at 

CbOSSINOS  —  CONTBIBUTORT      XEOLIOE.NCE  — 

Question  for  Jury. 

Whether  a  pedestrian  struck  by  an  en- 
gine at  a  crossing  was  guilty  of  contributory 
npgllgence  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For   other   cases,   see  Railroads, 
Cent  Dig.  §§  1152-1192;    Dec.  Dig.  i  350.*] 

2.  Railroads  (|  350*)  —  Crossing  Accident 

—  CONTBIBUTORY       NEOLIOENCE  —  QUESTION 

for  .Turt. 

Where  there  is  room  for  two  opiaions  on 
the  evidence,  the  question  whether  a  person 
killed  by  an  engine  at  a  crossing  was  negligent 
in  failing  to  see  the  approacliing  engine  is  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |S  11.52-1192;    Dec.  Dig.  |  350.*] 

3.  Railroads   (g  351*)— Injuries  at  Cross- 
ings—Instructions. 

An  instruction,  in  an  action  for  the  death 
of  a  pedestrian  struck  by  an  engine  at  a  rail- 
road crossing,  that  the  railroad  company  de- 
nied any  negiigence  and  asserted  contributory 
negligence,  and  that  plaintiff  denied  contribu- 
tory negligence,  and,  in  determining  the  ques- 
tion of  proper  signals  of  the  approach  of  a 
train  to  a  crossing,  the  jury  should  consider 
the  character  of  the  crossing,  the  frequency 
of  passage  over  it,  and  other  circumstances, 
and  that,  if  the  company  failed  to  give  proper 
signals,  plaintiff,  in  the  absence  of  contributory 
negligence  by  decedent,  could  recover,  was 
misleading  for  failing  to  sufficiently  limit  the 
inquiry  of  the  jury  to  the  acts  of  negiigence 
charged  and  shown  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  If  1193-1215;    Dec.  Dig.  (  351.*] 

4.  Trial   (§  234*)— Crossino  Accident— In- 
structions. 

An  instruction  that  the  presumption  that 
a  person  killed  by  a  moving  train  at  a  cross- 
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iBff  was  careful  was  a  substantial  fact  which 
could  not  be  removed,  except  by  "positive" 
e'Wdence  to  the  contrary,  etc.,  was  objection- 
able because  of  the  use  of  the  quoted  word. 

[Ed,  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i§  534^38,  566;    Dec.  Dig.  f  234.*] 

6.  Railroads  (§  351*)— Crossino  Accident 
—  Instructions  —  Misleading  Instruc- 
tions. 

An  instruction,  in  an  action  for  the  death 
of  a  pedestrian  struck  by  an  engine  at  a  cross- 
ing, that  it  is  the  common-law  duty  of  train- 
men to  give  notice  of  their  approach  to  a  pub- 
lic crossing  by  all  reasonable  timely  warnings 
to  travelers,  and,  besides  the  giving  of  warn- 
ing, they  must,  if  necessary,  use  all  reasonable 
means  for  preventing  collisions  with  persons 
using  the  crossing,  is  objectionable  as  too 
general,  and  thereby  leaving  the  jury  to  apply 
the  general  rule  without  regard  to  the  question 
whether  the  act  charged  was  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1193-1215;    Dec.  Dig.  |  351.*] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;   A.  E.  Rice,  Judge. 

Action  by  Flora  Smith  against  the  North- 
em  Pacific  Railway  Company  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Reversed,  and  new  trial  awarded. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B.  Da 
Ponte,  all  of  Tacoma,  for  appellants.  Gus  L. 
Thacker  and  Hayden  &  Langborne,  all  of 
Xacoma,  for  respondent. 

FULLERTON,  J.  This  action  was  brought 
by  the  respondent  to  recover  for  the  death 
of  her  husband,  William  H.  Smith,  who  was 
killed  while  crossing  the  appellant's  rail- 
road tracks  In  the  city  of  Centralla.  Third 
street  In  the  city  of  Centralla  extends  east 
and  west,  and  is  crossed  at  practically  a 
right  angle  by  some  seven  different  tracks 
of  the  railway  company.  Numbering  the 
tracks  from  the  west  to  the  east,  the  dis- 
tance measured  from  the  outside  of  the  clos- 
est rail  of  the  one  track  to  the  outside  of  the 
closest  rail  of  the  other  between  1  and  2  Is 
fifty  feet,  between  2  and  3  ten  feet,  between  3 
and  4,  4  and  5,  and  5  and  6,  nine  feet  The 
several  tracks  are  connected  with  cross-overs 
at  various  places  south  of  the  ^street,  en- 
abling trains  to  pass  from  one  track  to  an- 
other. Third  street  at  this  point  is  60  feet 
In  width,  and  is  one  of  the  principal  thor- 
oughfares connecting  the  east  and  west  por- 
tions of  the  city.  There  is  a  sawmill  located 
near  the  crossing,  and  many  of  its  employes 
use  the  street  in  going  to  and  from  their 
work.  A  watchman's  shauty  is  located  to 
the  west  of  track  2;  the  watchman  going  on 
duty  at  7  o'clock  a.  m.  No  watch  la  kept 
prior  to  that  hour,  notwithstanding  the  prin- 
cipal use  of  the  street  by  footmen  seems  to 
be  made  before  that  hour.  Centralla  is 
headquarters  for  several  train  crews,  includ- 
ed among  them  being  gravel  and  work  trains. 
The  railway  company  use  the  tracks  crossing 
this  street  In  connection  with  its  switchyard, 
and  between  6  and  7  o'clock  In  the  morning 
the  crews  are  busy  making  up  trains,  badly 


congesting  the  crossing  during  this  hour. 
The  respondent's  husband  at  the  time  of  hla 
death  was  a  policeman  of  the  city  of  Centra- 
lla. He  resided  east  of  the  railway  traclcs, 
and  was  required  to  report  for  duty  at  the 
police  station,  which  was  west  of  the  tracks, 
at  7  o'clock  in  the  morning.  Smith  was  kill- 
ed on  the  morning  of  December  23,  1910.  He 
left  his  home  shortly  after  6  o'clock,  and  pro- 
ceeded westerly  along  Third  street  across  the 
appellant's  railway  tracks,  and  succeeded  in 
passing  them  all  in  safety  until  be  reached 
track  No.  2.  Here  he  met  a  slowly  moving 
gravel  train  pulling  out  from  the  switching 
yard,  and  stopped  between  tracks  numbered 
2  and  3,  waiting  for  the  train  to  pass.  Short- 
ly before  this  a  road  engine.  In  the  cab  of 
which  was  a  conductor,  engineer,  fixeman, 
and  brakeman,  left  the  coal  bunkers  south  of 
the  street,  and  proceeded  north  on  track  4 
to  a  cross-over  leading  to  track  3  where 
it  passed  over  to  that  track,  reaching  the 
track  at  a  point  some  158  feet  south  of 
Third  street,  and  probably  180  feet  south  of 
where  Smith  was  standing.  It  was  going 
backwards,  and  carried  no  lights  visible  to 
one  standing  in  the  direction  which  It  was 
going,  nor  was  a  lookout  maintained  on  the 
tender,  and  the  respondent's  witnesses  testi- 
fied tliat  It  rang  no  bell.  As  It  approached 
near  Smith,  it  was  seen  by  a  person  who  had 
ridden  down  on  the  gravel  train  and  dropped 
off  on  reaching  Third  street  This  person 
observed  that  Smith  was  standing  too  dose 
to  track  3  to  allow  the  tracking  engine  to 
pass  him,  and,  thinldng  to  warn  him,  called 
out  to  him.  Smith,  however,  Instead  of  turn- 
ing towards  the  engine,  turned  towards  tlie 
person  speaking,  and  was  at  that  Instant 
struck  by  the  engine,  knocked  down,  and 
killed  almost  Instantly.  On  the  trial,  at  the 
conclusion  of  the  evidence,  the  appellants 
moved  for  an  Instructed  verdict  in  Its  favor, 
on  the  ground,  among  Athers,  that  the  death 
of  Smith  was  caused  by  his  own  negligence. 
The  trial  court  denied  the  motion,  and  sul>> 
mitted  the  question  to  the  Jury.  The  Jury 
returned  a  verdict  for  the  respondent,  and 
from  the  Judgm«it  entered  thereon  the  rail- 
way company  appeals. 

[1]  The  appellant  first  contends  that  the 
court  erred  In  refusing  to  grant  its  motion 
for  an  instructed  verdict  in  its  favor.  It  is 
argued  that.  If  It  be  conceded  that  the  ap- 
pellant was  negligent  In  the  manner  in  which 
it  operated  the  engine  which  killed  the  de- 
ceased, Smith,  Smith  was  guilty  of  such  neg- 
ligence directly  contributing  to  his  death  as 
to  preclude  any  recovery  therefor.  But  we 
think  the  question  whether  the  deceased  was 
negligent  was  properly  for  the  Jury.  It  ap- 
pears to  us  that  the  facts  furnish  him  with  a 
large  measure  tif  excuse  for  failing  to  ob- 
serve the  approaching  engine.  Had  he  ob- 
served it  when  It  first  began  to  move  in  his 
direction,  he  would  have  seen  that  It  was  on 
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another  track  from  tliat  on  wtalcb  It  finally 
approached  blm.  It  tume^  Into  the  latter 
track  at  a  distance  less  than  200  feet  from 
where  he  was  standing.  It  approached  him 
moving  slowly;  the  engineer  says  at  the 
rate  of  about  three  miles  an  hour.  It  was 
running  backwards,  displaying  none  of  the 
visible  signals  one  usually  expects  to  see  on 
an  approaching  engine.  At  the  time  of  its 
approach,  one  train  was  passing  on  a  track 
immediately  in  front  of  him,  and  another  one 
on  a  track  but  a  little  way  behind  him,  each 
making  "the  usual  noises  Incident  to  their 
operation"  thus  tending  to  prevent  him  from 
hearing  the  approaching  engine.  Moreover, 
he  was  not  standing  upon,  but  to  one  side 
of,  the  track  on  which  the  engine  approached 
him.  True,  he  did  not  stand  far  enough  to 
one  side,  but  the  margin  of  safety  between 
trains  passing  on  the  tracks  between  which 
he  stood  was  small,  and  he  may  well  have  be- 
lieved he  was  within  the  safety  sone.  Tak- 
ing the  situation  as  it  stood,  we  think  it  was 
for  the  Jury  to  say  whether  or  not  his  acts 
constituted  contributory  negligence,  and  that 
their  finding  on  the  question  is  conclusive 
upon  this  court 

The  cases  of  Baker  v.  Tacoma  Eastern  R. 
Co.,  44  Wash.  575,  87  Pac.  826,  and  Birrell 
V.  Great  Northern  R.  Co.,  61  Wash.  336,  112 
Pac.  362,  are  not  parallel  cases  to  the  one  at 
bar.  In  the  first  of  these  the  facta  surround- 
ing the  accident  were  stated  by  the  court  in 
the  following  language:  "It  appears  that 
while  the  engines  were  ringing  their  bells 
and  blowing  off  large  quantities  of  steam, 
and  when  one  of  the  engines  of  the  Northern 
Pacific  was  on  the  track  in  front  of  him  and 
another  had  passed  up  along  towards  the 
west,  probably  60  or  60  feet,  and  another 
engine  was  coming  towards  him,  and  other 
engines  were  on  the  tracks  in  the  Immediate 
vicinity,  Mr.  Baker  came  diagonally  across 
the  street  crossing,  his  attention  riveted  up- 
on the  engines  which  were  coming  towards 
him;  that  at  the  time  he  was  crossing  the 
track  upon  which  he  was  killed  he  had  his 
back  towards  the  west,  or  his  left  side  and 
back  towards  the  west,  as  he  went  in  the 
diagonal  direction,  when  the  logging  train 
backed  on  him  and  threw  him  down  onto 
the  south  rail  of  the  track  and  ran  over  and 
killed  him."  In  the  second  case  it  appeared 
that  the  person  killed,  for  his  own  conv«>i- 
ence,  left  a  place  where  he  could  have  walk- 
ed with  safety,  and  took  a  narrow  iwtb  close 
to  a  track  over  which  he  knew  engines  and 
cars  were  likely  to  pass  at  any  time,  and 
proceeded  on  his  way  without  giving  any 
heed  to  his  situation.  In  each  of  these  cases 
the  court  might  well  say  that  the  person  kill- 
ed negligently  contributed  to  his  own  death, 
but  from  the  facts  in  the  case  at  bar  no  such 
certain  deduction  can  be  drawn. 

[2]  There  is  room  for  two  opinions  on 
the  question  whether  the  i>er8on  killed  was 
negligent  in  not  failing  to  see  the  approach- 
ing engine^  and,  this  being  so.  It  was  for  the 


Jury  to  say  whether  be  was  or  was  not  neg- 
ligent 

The  court  gave  to  the  Jury  the  following 
instructions: 

"The  plaintiff  brings  this  action  against 
the  defendants  for  the  death  of  her  husband, 
asking  damages  In  the  sum  of  $25,000,  and 
alleging  that  he  was  killed  on  the  23d  day 
of  December,  1910,  through  the  carelessness 
and  negligence  of  defendants  in  the  operation 
of  Its  locomotive  engine  on  the  railway  tracks 
at  Centralla.  The  defendants  deny  any  neg- 
ligence on  their  part,  and  allege  that  the 
husband  of  the  plaintiff,  William  H.  Smith, 
came  to  his  death  through  his  own  negli- 
gence in  and  want  of  ordinary  care  and  cau- 
tion while  crossing  or  walking  along  the 
tracks  of  the  defendant  snd  in  attempting 
to  cross  said  track  without  looking  or  listen- 
ing for  engines 'or  trains.  The  plaintiff  de- 
nies any  negligence  on  the  part  of  the  de- 
ceased, William  H.  Smith." 

'TThe  determination  of  what  are  proper 
signals  or  warnings  of  the  approach  of  a 
train  to  the  crossing  in  question  is  a  matter 
entirely  for  the  jury  to  decide.  It  is  incum- 
bent upon  you,  gentlemen,  to  find  what  meas- 
ures ought  to  have  been  adopted  by  the  rail- 
way company  and  by  the  defendants  in  this 
case  to  guard  against  danger  to  travelers; 
and  in  determining  these  questions  you  should 
consider  the  character  of  the  crossing,  the 
populousness  of  the  city,  the  frequency  of 
passage  over  the  crossing  and  all  other  cir-- 
cumstances  which  surround  the  case,  and, 
after  careful  consideration  of  the  same,  you 
should  determine  whether  In  view  of  all  the 
circumstances  the  defendants  were  careless 
and  negligent  in  failing  to  give  signals  of  the 
approach  of  a  locomotive  to  the  crossing,  or 
In  falling  to  keep  a  proper,  lookout  If  yoo 
find  that  they  failed  to  give  signals  or  to 
keep  a  proper  lookout,  and  If  you  find  that 
the  defendants  were  careless,  and  as  a  prox- 
imate result  it  such  carelessness  the  husband 
of  plaintiff  was  Idlled,  then  the  plaintiff, 
in  the  absence  of  proof  of  his  contributory 
negligence,  is  entitled  to  recover  damages." 

"The  presumption  that  the  person  killed 
by  a  moving  train  or  engine  was  careful  is 
a  substantial  fact  that  you  must  take  with 
you  to  your  jury  room,  and  this  presump- 
tion cannot  be  removed  except  by  positive 
evidence  to  the  contrary,  which  evidence 
must  be  preponderating  and  overcome  the 
presumption  of  care  on  the  part  of  the  de- 
ceased. This  presumption  that  the  deceased 
was  using  due  care  must  be  considered  by 
you  as  evidence  in  the  case  and  must  be 
overbalanced  by  stronger  or  more  convincing 
evidence  before  you  can  find  that  deceased 
contributed  to  bis  own  injury  by  his  own 
negligence." 

"I  instruct  you  that  It  is  the  common-law 
duty  of  those  in  charge  of  an  engine  or  train 
of  cars  for  the  nonperformance  of  which  the 
railway  company  Is  responsible,  when  ap- 
proaching a  public  crossing,  to  give  notice  of 
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their  approach  by  all  reasonable  warnings, 
such  as  by  blowing  a  whistle,  ringing  a  bell, 
signal  lights,  or  by  such  other  devices  as  mdy 
be  sufDclent  to  give,  timely  warning  to  trav- 
elers of  their  approach,  so  as  to  afford  time 
for  all  approaching  to  stop  in  a  place  of 
safety,  or,  if  on  the  track,  to  get  out  of  dan- 
ger. Besides  giving  warning  of  their  ap- 
proach, they  are  bound,  if  necessary,  to  use 
all  usual  and  reasonable  means  for  prevent- 
ing collisions  with  persons  using  the  cross- 
ing." 

[3]  It  is  objected  to  the  second  of  the  in- 
structions as  above  set  out  that  it  did  not 
sufficiently  limit  the  Inquiry  of  the  Jury; 
tliat  it  left  It  for  them  to  say  what  meas- 
ui:es  ought  to  have  been  adopted  for  the 
protection  of  pedestrians  crossing  the  street, 
regardless  of  the  fact  whether  the  measures 
they  might  deem  necessary  were  Included 
within  the  acts  of  negligence  charged  in  the 
complaint,  or  were  shown  by  the  evidence. 
In  other  words,  the  jury  were  led  to  believe 
that  the  question  as  to  proper  protection  was 
one  entirely  of  fact.  Instead  of  a  mixed  ques-.. 
tion  of  law  and  fact.  The  Instruction  we 
thinly  must  be  conceded  to  be  faulty  in  the 
respects  complained  of.  It  would  not  nec- 
essarily be  fatally  so  were  there  elsewhere 
in  the  Instructions  some  limitations  put  upon 
the  broad  doctrine  announced,  but  we  are 
unable  to  find  any  such  limitation.  The  first 
paragraph  quoted  from  the  charge  contains 
all  that  is  said  by  the  court  concerning  the 
issues,  and  nowhere  are  the  jury  told  that 
in  making  up  their  verdict  they  must  con- 
fine their  inquiries  to  the  acts  of  negligence 
charged  in  the  complaint  and  shown  to  exist 
by  a  preponderance  of  the  evidence.  The 
charge  of  the  court  was  thus  inaccurate  and 
too  broad,  and  is  erroneous  because  tending 
to  mislead  the  jury. 

[4]  The  third  paragraph  of  the  Instruction 
is  complained  of  because  of  the  use  of  the 
word  "positive."  It  is  argued  that  the  jury 
must  have  understood  therefrom  that  only 
some  direct  statement  of  a  witness  to  the  ef- 
fect that  due  care  was  not  exercised  by  Smith 
in  order  could  overcome  the  presumption  that 
he  was  exercising  due  care  at  the  time  of  his 
death;  whereas  the  rule  is  that  the  pre- 
sumption may  be  overcome  by  the  inferences 
that  arise  from  the  facts  and  circumstances 
surrounding  the  occurrence.  The  instruc- 
tion is  subject  to  criticism,  although  perhaps 
not  to  the  extent  of  that  made  by  the  appel- 
lant. If  it  is  to  be  repeated  at  another  trial, 
the  objectionable  word  should  be  omitted. 

[5J  To  the  last  instruction  it  is  also  ob- 
jected, we  think  justly,  that  it  is  too  gen- 
eral. The  duties  of  a  railroad  company  on 
approaching  a  crossing  with  its  trains  vary 
as  the  circumstances  vary.  What  might  be 
reasonable  notice  of  the  approach  in  one  in- 
stance might  be  wholly  inadequate  in  an- 
other, and  what  things  are  absolutely  neces- 


sary to  constitute  warning  In  one  Instance 
might  properly  be  altogether  omitted  in  an- 
other. Any  general  statement  of  the  rule  is 
therefore  apt  to  be  misleading  when  applied 
to  a  concrete  case,  unless  accompanied  with 
the  exceptions  or  modifications  applicable  to 
the  particular  case.  The  vice  of  the  Instruc- 
tion in  question  is  that  it  does  not  contain 
these  modifications,  nor  did  the  court  else- 
where state  them  to  the  Jury.  The  Jury 
were  left  to  apply  the  general  rule  stated 
without  regard  to  the  question  whether  the 
act  of  commission  or  omission  on  the  part 
of  the  defendant  which  was  thought  to  con- 
stitute negligence  was  or  was  not  charged  in 
the  complaint  or  shown  to  exist  by  the  ev- 
idence, and  for  this  reason  we  think  the  In- 
struction erroneous. 

For  the  errors  noted,  the  judgment  appeal- 
ed from  is  reversed,  and  a  new  trial  awarded. 

GOSE,  MOUNT,  and  PARKER,  JJ.,   con- 
cur. 


(68  Wash.  US) 

HORD  ▼,  PACIFIC  TELEPHONE  &  TELE- 
GRAPH CO. 

(Supreme  Court  of  Washington.     April  8, 
1912.) 

1.  Master  and  Servant  (S  124»)— Injuries 
TO  Servant  —  Inspection  —  Telkphokb 
Lines. 

The  work  of  maintaining  telegraph  and 
telephone  wires  strung  on  poles,  requiring  line- 
men to  frequently  climb  the  poles  in  the  per- 
formance 01  their  duty,  is  not  a  work  so  in- 
herently dangerous  as  to  require  separate  su- 
perintendence or  inspection  of  the  poles. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {g  235-242;  Dec.  .Dig.  { 
124.»] 

2.  Master  and  Servant  (§  217*)— Injuries 
TO  Servant— Telephone  Poles— Assumed 
Risk. 

Where  plaintiff,  a  lineman  who  was  an  ex- 
perienced pole  climber,  was  injured  while  climb- 
mg  a  pole  by  reason  of  a  rotten  spot  therein, 
which  was  insufficient  to  hold  his  spurs,  but 
the  evidence  failed  to  show  any  custom  of  in- 
spection, but  positively  showed  that  the  pole 
Climbers  made  their  own  inspection,  plaintiff 
assumed  the  risk,  and  could  not  recover.    . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  574-600;  Dec.  Dig.  5 
217.»] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  John  D.  Hulkle, 
Judge. 

Action  by  Clyde  H.  Hord  against  the  Pa- 
cific Telephone  &  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  instructions. 

Post,  Avery  &  Higgins,  of  Spokane,  for  ap- 
pellant. Dan  Danielson  and  Hel>er  Mcllugh, 
both  of  Spokane,  for  respondent. 

CHADWICK,  J.  PlalnUff  entered  the  em- 
ploy of  the  defendant  In  1905  as  a  common 
laborer.  Thereafter  he  became  an  installer's 
helper,  and,  after  two  or  three  months,  was 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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promoted  to  the  position  of  lostaUer,  in  wbich 
capacity  be  worked  for  tbe  greater  part  of 
tbe  time  until  April  i,  1910.  Tbe  duty  of  an 
Installer  is  to  put  telepbones  In  residences  or 
places  of  business,  and  to  connect  them  up. 
In  tbe  prosecution  of  this  woric  the  installer 
bas  to  climb  the  poles  carrying  the  service 
wires.  On  tbe  day  mentioned  plaintiff  was 
engaged  in  putting  In  a  telephone,  and  fell 
from  a  pole  a  distance  of  some  25  feet,  re- 
ceiving tbe  Injuries  of  which  be  now  com- 
plains. Tbe  customary  way  of  climbing  is 
thus  described  by  plaintiff:  "A,  Well,  in 
climbing  a  pole  the  first  thing  to  do  la  to,  If 
the  pole  bas  not  steps  in  It  or  bandboles  on 
it,  or  steps,  to  buckle  on  a  pair  of  simrs  or 
climbers,  and  to  go  to  the  pole  and  push 
against  the  i)ole  to  see  If  it  is  solid  in  tbe 
ground,  and  to  make  a  casual  examination 
of  the  i>ole  to  see  If  there  is  any  power  wires 
on  It  Q.  Give  tbe  operation  of  getting  up. 
A.  And  then  tn  climbing  tbe  i>ole  we  put 
one  foot,  stick  our  feet  on  the  pole  like  that 
[indicating],  with  tbe  spurs  and  one  foot 
above  the  other,  and  a  Uttle  to  tbe  side,  and 
take  short  steps,  and  our  bands  are  at  the 
back  of  tbe  pole  going  up  like  that  [indicat- 
ing], body  bowed  out  away  from  the  pole." 
Farther  light  is  thrown  upon  tbe  manner 
of  climbing  as  weU  as  tbe  acts  of  plaintiff 
In  this  case  by  reference  to  his  testimony: 
"Q.  And  you  say  what  you  did  first  was  to 
look  over  the  pole!  A.  I  Just  pushed  the 
pole  and  looked  up  the  pole.  Q.  Just  took 
the  pole  and  pushed  it?  A.  To  see  If  it  was 
sound  In  the  ground.  Q.  It  seemed  sound  in 
the  ground,  did  it?  A.  Yes,  sir.  •  •  •  Q, 
That  was  what  you  always  did  when  yon  ap- 
proached  a   pole,   wasn't  it?     A.  Yes,   sir. 

•  •  •  Q.  The  pole  looked  all  right  to  you, 
did  it?  A.  Yes,  sir.  Q.  And  from  the  in- 
spection you  made  of  the  pole  it  seemed  all 
right?  A.  Yes,  sir.  Q.  There  didn't  seem 
to  be  any  place  there  that  a  spur  would  slip 
out  of?  A.  No;  not  by  Just  looking  at  it 
Q.  How  hard  did  you  put  your  spurs  in?  A. 
Well,   I   don't  know  as  I  could  state  that. 

•  •  •  Q.  And  didn't  you  look  at  the  side 
of  the  pole  that  you  were  going  to  put  your 
spurs  into?  A.  Yes;  that  Is  tbe  side  I  look- 
ed up.  Q.  For  tbe  purpose  of  seeing  wheth- 
er it  was  all  safe  and  sound?  A.  I  looked 
up  it  to  see  if  it  was  sound;  yes,  as  far  as 
I  could  see  it.  Q.  You  always  do  that,  do 
you  not?  A.  Yes.  Q.  And  your  purpose  is 
to  see  whether  yours  spurs  will  stick  or  not, 
is  tbat  true?  A.  To  see  If  the  pole  Is  sound; 
yes.  Q.  For  the  puriKtse  of  seeing  whether 
your  spurs  will  stick  or  not?  A.  I  think  I 
have  answered  tbat  question.  Q.  Is  It  a 
fact?  A.  les;  tbat  Is  the  reason;  to  see  if 
it  Is  sound,  yes.  Q.  I  asked  you  if  it  was  to 
see  whether  your  spurs  would  stick  or  not? 
A.  Yes,  sir.  Q.  And  you  always  do  tbat 
when  yoa  are  climbing  poles?  A.  Yes,  sir. 
Q.  All  men  do,  don't  tbey — ^pole  climbers? 
A.  I  don't  know.  I  suppose  so.  Q.  You 
suppose  tbe^  do?    A.  I  suppose  tbey  do.    1 


don't  know.  Q.  That  Is  naturally  tbe  cus- 
tom of  any  one  climbing  poles  of  tbat  kind? 
A.  That  has  been  my  custom.  I  don't  know 
what  it  is  with  other  people." 

Negligence  on  tbe  part  of  tbe  defendant  is 
alleged  in  that:  "It  was  the  duty  of  tbe 
defendant  company  to  furnish  plaintiff  a 
safe  place  to  work  in  this,  and  tbat  it  was 
the  duty  of  the  defendant  to  furnish  plain- 
tiff safe  and  sound  and  secure  poles  for 
climbing,  and  to  keep  them  in  that  state 
while  plaintiff  .was  engaged  In  climbing 
same  for  tbe  purpose  of  installing  telephones, 
as  aforesaid;  that  it  was  no  part  of  the  duty 
of  plaintiff  to  inspect  the  i)oles,  there  beitag  a 
special  inspector  employed  for  that  purpose 
and  plalntUf  at  no  time  inspected  tbe  poles, 
but  used  the  same  as  furnished  by  the  said 
defendant  company  In  the  proper  discharge 
of  bis  duties."  And  In  anticipation  of  tbe 
defense  of  contributory  negligence  it  Is  al- 
leged that  plaintiff  was  entirely  Ignorant  of 
the  nature  and  character  of  the  pole  he  was 
about  to  ascend,  and  did  not  discover  tbe 
exact  condition  by  the  inspection  he  made  at 
tbat  time,  because  a  hard  rain  had  fallen 
on  that  day,  and,  In  consequence  thereof,-  the 
pole  had  assumed  a  darker  color,  thus  con- 
cealing the  spot  wbich  is  alleged  to  have 
been  rotten  and  out  of  which  bis  spur  slip- 
ped. Before  coming  to  tbe  law  of  the  case, 
it  is  imi>ortant  tbat  plaintiff's  opportunity 
for  observation  be  further  referred  to.  He 
says:  "Q.  And  as  you  go  up  tbe  pole  the 
side  of  the  pole  that  your  spurs  is  going  in- 
to continuously  passes  before  you,  and  be- 
fore the  spurs  go  into  It,  goes  before  your 
face?  A.  Yes;  it  is  In  front  of  me,  yes.  Q. 
Well,  yon  are  looking  at  it  all  the  time, 
aren't  you?  A.  Well,  a  person  is  looking 
more  where  he  puts  bis  hands.  Q.  You  mean 
to  say  you  are  looking  more  where  you  put 
your  hands?  A.  Yes.  Q.  Do  you  mean  to 
say  tbat  a  lineman,  a  pole  climber,  looks 
more  to  where  he  puts  bis  hands  than  where 
be  puts  bis  feet?  A.  Yes,  certainly.  .  vt. 
You  said —  A.  Well,  because  you  place  your 
bands  up  on  the  pole,  and  you  have  got  to 
see  where  you  put  them.  Q.  Do  you  want 
to  tell  this  Jury  and  this  court  tbat  a  man 
looks  more  to  where  he  places  bis  bands 
than  where  you  put  your  spurs?  A.  It  is 
of  more  importance  because  you  put  your 
spurs  tn  by  force.  You  don't  put  them  In 
by  looldng.  Q.  You  say  you  don't  pay  any 
attention  to  where  you  put  your  spurs  when 
going  up  a  pole?  A.  Some;  yes.  Q.  How 
much  attention  do  you  pay  to  it?  A.  Well, 
as  far  as  I  am  concerned,  we  climb  poles 
hand  over  hand,  and  as  I  climb  up  I  see  my 
hands  and  I  occasionally  see  my  spurs,  but 
I  don't  look — always  look  to  the  spurs.  Q. 
What  Is  tbe  fact  do  you  attempt  to  watch 
where  you  put  your  spurs  in?  A.  Not  every 
step.  Q.  Well,  do  you  generally,  what  ia 
the  custom  with  you?  A.  Well,  the  custom 
is  as  you  climb  a  pole  to  look  up  and  also 
I  to  look  down  too.     U.  Then  you  look  both 
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up  and  down?  A.  Ycb,  sir.  •  •  •  Q. 
Now,  I  want  to  Bee  U  we  understand  each 
other.  You  say  tlmt  In  climbing  up  this  pole 
you  neyer  paid  any  attention  to  whether  the 
pole  was  defective  or  decayed  or  rotten  or 
imperfect  from  a  safety  point.  Is  that  so? 
A.  Just  a  casual  glance  as  any  cautious  man 
would.  Q.  What?  A.  As  any  cautious  man 
would  make.  •  •  •  Q.  Then  you  paid  no 
attention  to  the  fact  that  the  pole  might 
have  become  old  and  deteriorated?  A.  Only 
just  as  I  could  see  4rom  a  casual  glance. 
Q.  Then  you  did  pay  some  attention?  A. 
Just  a  casual  glance."  In  line  with  this  is 
the  testimony  of  one  of  defendant's  witness- 
es, a  professional  pole  climber,  who  examin- 
ed the  pole,  and  who  says:  "A.  I  climbed 
the  pole;  went  up  it  Q.  In  what  way  did 
you  test  the  pole,  if  you  did  test  it?  A. 
Well,  In  erery  way,  as  all  linemen  will.  In 
going  up  the  pole  you  use  your  hooks —  Q. 
You  mean  spurs,  do  you?  A.  Spurs,  I  should 
say.  There  is  some  that  hare  hooks  on  them, 
and  you  use  them,  and  as  you  go  up  you  can 
tell  as  you  go  up  by  looking,  you  always 
look  where  you  are  putting  your  spurs  as  a 
general  rule,  and,  if  there  is  any  decayed 
places  or  season  checks,  you  will  see  them, 
and  any  other  unsoundiness.  You  can  feel 
them  if  you  don't  see  them.  And,  if  you 
don't  see  them,  you  can  feel  the  check  with 
your  hook,  and  sometimes  in — you  drag  the 
hook  up— 4on't  lift  it  up,  but  Jab  it  in  the 
pole.  Q.  How  is  that?  A.  You  don't  lift  the 
hook,  but  lab  it  in  there  you  see.  Q.  You 
don't  lift  it  up?  A.  Scrape  it  up  the  pole, 
and,  if  there  is  any  defect  of  any  kind,  you 
can  feel  it" 

PlaintifC  does  not  show  any  practice  or 
custom  of  Inspection.  The  only  testimony 
approximating  erldence  is  his  assertion  that 
one  Glaus  Lewis  was  an  inspector,  and  that 
be  had  seen  him  Inspect  poles;  but,  when 
tested  by  cross-examination,  he  does  not  se- 
riously contend  that  It  was  the  duty  of  Lewis 
to  Inspect  iK>les  before  the  lineman  or  in- 
staller climbed  them.  He  says;  "A.  Well,  1 
had  seen  him  [Lewis]  out  looking  for  poles. 
Q.  You  don't  know  that  be  was  an  inspector 
of  poles  or  had  that  title,  do  you?  He  was 
Just  a  foreman  wasn't  he?  A.  Well,  he  has 
charge  of  the  men  that  took  out  the  old 
poles  and  put  In  the  new  poles.  Q.  But  he 
is  not  an  inspector  any  more  than  any  fore- 
man who  takes  out  old  poles  and  puts  in 
new  poles  is  he?  A.  I  don't  know  as  to  tliat 
Q.  What  is  that?  A.  I  don't  know,  only  whait 
I  have  heard  around  the  place — that  it 
was  considered  that  was  his  work.  Q.  I  am 
Just  asking  what  the  fact  is  about  it.  A.  I 
don't  know.  Q.  You  don't  know  anything 
about  it,  do  you — except  as  to  his  being  fore- 
man of  the  pole  gang?  A.  He  was  foreman 
of  the  pole  gang,  and  Instructed  about  where 
these  new  poles  were  to  go.  Q.  And  instruct- 
ed them  where  he  wanted  the  poles  to  be 
removed,  that  is  true,  isn't  it?  A.  I  think 
so." 


Aside  from  the  fact  that  plaintiff's  own 
testimony  fairly  shows  a  duty  of  inspection 
on  the  part  of  a  lineman  or  installer,  he 
says,  also,  that  this  Is  the  only  defective 
I)ole  be  had  found  In  his  experience  as  an 
installer.  When  pressed  to  explain  what 
under  his  theory  would  be  a  competent  in- 
spection, he  testifles  as  follows:  "Q.  How 
could  you  inspect  a  pole  above  the  ground — 
by  a  man  who  would  walk  all  around  it  like 
a  woodpecker?  A.  I  don't  know.  I  never 
was  instructed  in  that  line.  (^.  You  don't 
see  how  a  man  could  inspect  a  pole  above 
the  ground?  A.  Why,  yes.  Q.  What?  A. 
Yes ;  I  do.  I  think  that  he  could  climb  a  pole 
and  cut  into  it  or  bore  into  it  Q.  Bore  into 
it?  A.  Yes,  sir.  Q.  Did  you  ever  hear  of 
them  going  up  a  pole  and  boring  into  it  in 
the  way  of  an  inspection  trip?  A.  I  never 
heard  of  It,  no.  Q.  Never  heard  of  any  such 
thing?  A.  No.  Q.  They  would  have  to  bore 
Into  it  every  Inch  or  two,  wouldn't  they?  • 
A.  I  don't  know  as  to  that  I  don't  know 
anything  about  Inspecting  poles." 

The  evidence  fairly  shows  that,  aside  from 
the  spot  alleged  to  be  defective,  the  pole 
was  "normal."  It  was  thoroughly  examined 
by  one  witness,  and,  although  the  evidence 
seemingly  preponderates  in  favor  of  the 
soundness  of  the  pole,  the  verdict  compels  us 
to  accept  plaintiff's  version  that:  "Q.  Then 
this  was  the  only  spot  that  you  know  of 
that  was  rotton  in  this  pole,  wasn't  it?  A. 
Yes,  sir." 

The  case  went  to  the  Jury  after  the  usual 
motions,  and  a  verdict  in  favor  of  plaintiff 
was  returned.  From  it  defendant  has  ap- 
pealed. 

[1]  The  testimony  shows  beyond  peradven- 
ture  that  plaintiff  was  an  experienced  pole 
climber;  that  the  usual  and  customary  man- 
ner of  inspection  was  such  as  respondent 
made;  that  no  Inspector  was  employed  for 
the  purpose  of  testing  poles  before  they 
were  climbed  by  linemen  or  installers;  and 
that,  barring  the  spot  found  to  be  defective, 
the  pole  was  in  good  condition.  Therefore, 
unless  the  law  is  that  the  work  was  so  in- 
herently dangerous  as  to  require  separate 
superintendence  or  Inspection,  respondent 
cannot  recover.  The  duty  of  superintendence 
or  inspection  by  the  master  depends  upon  the 
character  of  the  work.  In  the  first  instance,  . 
the  doctrine  is  usually  applied  where  more 
than  one  is  employed  and  the  work  proceeds 
by  concert  of  action  and  in  obedience  to  sig- 
nals, or  where  the  character  of  the  instru- 
mentality is  such  or  the  employment  is  of 
such  character  as  to  warrant  the  assump- 
tion that  the  master  would  have  discovered 
and  warned  the  servant  of  defects  which  are 
not  necessarily  apparent  to  a  man  of  ordi- 
nary prudence.  Pole  climbing  has  never  been 
held  by  this  court,  nor  by  any  other  so  far 
as  we  are  Informed,  to  be  in  itself  so  in- 
herently dangerous  as  to  relieve  the  servant 
of  the  risks  of  his  employment  or  the  con- 
sequences of  bis  act,  where  he  might  by  the- 
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exercise  of  the  same  methods  which  In  rea- 
son the  master  would  have  used  have  known 
of  the  defect.  The  charge  of  negUjrence  In 
Goddard  t.  Interstate  Telephone  Company, 
56  Wash.  536,  106  Pac.  188,  was  identical 
-with  the  charge  In  this  case,  and  the  testi- 
mony was  practically  the  same. 

[2]  The  plaintiff's  testimony  failed  to  show 
a  custom  of  inspection,  and  the  testimony 
of  the  defendant  that  the  climbers  made 
their  own  inspection  was  positlTe.  The  proof 
of  either  duty  or  lack  of  inspection  failed  in 
that  case  as  in  this.  The  court  said:  "This 
is  not  the  case  where  there  is  an  absolute 
duty  of  Inspection  delegated  by  the  master 
to  a  special  agent  who,  by  reason  of  bis 
skill,  is  better  calculated  to  notice  defects 
than  the  servant  who  is  Ignorant  of  condi- 
tions, and  lias  a  right  to  rely  implicitly  uiion 
a  proper  inspection  by  the  master  or  his 
agent.  The  testimony  of  Charles  McNeil,  the 
local  manager,  was  to  the  effect  that  there 
was  no  special  Inspector,  and  that  it  was 
understood  by  the  linemen,  the  trouble  men, 
and  every  one  connected  with  the  opera- 
tion of  the  line,  that  it  was  their  duty  to  no- 
tice the  condition  of  the  construction,  and, 
if  there  was  anything  wrong,  to  either  cor- 
rect it  or  repair  It.  •  ♦  •  This  testimony 
is  not  really  controverted  by  the  respondent ; 
for,  while  he  would  not  say  that  It  was  hia 
duty  to  inspect,  his  testimony  as  a  whole 
showed  that  it  was,  and  could  not  be  rea- 
sonably Interpreted  in  any  other  way."  The 
rule  is  well  stated  in  Anderson  v.  Inland 
Telephone,  etc,  Co.,  19  Wash.  575,  5S  Pac. 
657,  41  L.  R.  A.  410:  "And  so  in  this  case  it 
was  the  linemen,  and  the  linemen  only,  who 
were  in  the  habit  of  climbing  these  poles; 
and  under  the  undisputed  testimony,  there 
being  no  one  else  to  inspect  them,  it  was 
the  duty  of  the  linemen,  before  taking  hold 
of  the  wire  which  might  become  dangerously 
charged  with  electricity,  to  test  the  same. 
So  well  understood  are  the  general  duties  of 
a  lineman,  and  the  opportunities  which  he 
has  for  examining  the  poles  and  the  Instru- 
ments with  which  he  works,  that  it  was  held 
in  McGorty  v.  Southern  New  England  Tele- 
phone Co.,  69  Conn.  635,  88  AtL  359,  61  Am. 
St.  Rep.  62,  that  a  lineman  In  the  employ 
of  the  telephone  company  could  not  recover 
for  an  injury  caused  by  a  fall  of  a  pole 
upon  which  he  was  at  work,  notwithstanding 
a  prior  statement  by  the  foreman  that  he 
had  been  up  the  pole,  and  that  it  was  safe, 
where  plaintiff  knew  that  it  was  the  rule 
and  custom  for  each  lineman  to  test  the 
pole  for  himself,  and  that  suitable  applianc- 
es were  at  hand  for  making  such  test,  and 
for  securing  the  i>ole  in  case  the  lineman 
doubted  its  safety."  More  concrete  stafe- 
ments  of  the  law  are  to  be  found  in  Krlm- 
mel  V.  Edison  Illuminating  Co.,  130  Mich. 
613.  90  N.  W.  336,  where  a  recovery  was  de- 
nied: the  court  saying:  "He  knew  that  be- 
fore he  climbed  the  pole  no  one  went  up  be- 
fore him  to  Inspect  for  him  and  report.    He 


must  liave  knowd  that  he  never  bad  known 
of  any  such  inspection,  because  none  had 
ever  been  made.  So  that  It  seems  to  me  he 
must  have  known  that  that  duty  was  not  im- 
posed upon  any  other  official,  but  rested  upon 
himself.  In  other  words,  he  was  charged 
with  a  duty  of  making  an  inspection  by  the 
circumstances  of  the  case,  and  b^  the  cus- 
tom in  vogue  in  the  business  of  the  com- 
pany. That  being  the  case,  it  seems  to  me 
it  disposes  of  everything  here.  No  matter 
whether  that  custom  was  a  good  custom  or  a 
bad  custom,  it  was  a  custom  known  to  him, 
and  assented  to,  under  the  law,  by  him, 
and  by  remaining  In  the  employment"  In 
Slas  V.  Consolidated  Lighting  Company,  73 
Vt.  35,  50  Atl.  554,  it  Is  said:  "It  [the  duty 
of  inspection]  is  auxiliary  to  the  lineman's 
principal  work,  can  be  conveniently  made  In 
connection  with  it,  and  requires  no  separate 
training.  It  is  difficult  to  conceive  of  any 
preliminary  work  that  would  be  more  clear- 
ly In  the  line  of  the  servant's  duty.  It 
could  hardly  be  required  that  a  company 
sending  out  a  gang  of  men  before  them  to 
Inspect  the  poles  and  determine  which  could 
be  safely  climbed  without  the  taking  of  pre- 
cautions." See,  also,  Jones,  Tel.  &  Tel.  Com- 
panies, §  198;  Peoria  General  Elec.  Co.  v. 
Gallagher,  68  111.  App.  248;  Britton  v.  Cen- 
tral Union  Tel.  Co.,  131  Fed.  845,  65  C.  C.  A. 
598.  Respondent  seeks  to  distinguish  these 
cases,  especially  the  Anderson  Case;  but  in 
all  the  cases  decided  by  this  court  in  which 
reference  to  the  Anderson  Case  Is  made  its 
authority  is  not  denied,  but  admitted  if  the 
testimony  showed  that  custom,  duty,  or  the 
nature  of  the  wofk  put  the  burden  of  looking 
out  for  his  own  safety  on  the  employs. 

It  Is  also  insisted  that  respondent  should 
recover  by  reference  to  the  doctrines  of  a 
safe  place  to  work  and  res  Ipsa  loquitur. 
Our  scaffolding  cases  (Cleary  v.  Contracting 
Company,  53  Wash.  254,  101  Pac.  888;  Lied- 
ke  V.  Moran  Company,  43  Wash.  428,  86 
Pac.  646,  117  Am.  St.  Rep.  1058,  and  Cheat- 
ham V.  Hogan,  50  Wash.  469,  97  Pac.  499,  22 
L.  R.  A.  [N.  S.]  951)  are  relied  on,  but  these 
cases  are  clearly  distinguishable  from  the 
case  at  bar.  In  the  cases  in  which  recov- 
eries have  been  allowed  the  scaffold  had 
been  made  by  others,  and  it  has  been  Justly 
held  that  the  workman  had  a  right  to  go 
upon  it  without  Inspection.  Here  the  duty 
of  inspection  goes  with  the  work.  Respond- 
ent was  exi>erienced  and  knew  the  hazards 
of  his  employment.  The  distinction  between 
an  experienced  workman  working  upon  or 
with  a  completed  structure,  and  one  who  by 
lack  of  experience  or  opportunity  cannot 
safeguard  himself  from  danger,  is  obvious. 
Respondent  cites  many  cases  to  sustain  his 
contention  that  his  case  Is  one  for  the  Jury, 
but  all  of  them  are  to  be  resolved  by  their 
own  facts.  Either  the  employ^  was  Inex- 
perienced, the  custom  of  independent  inspec- 
tion was  shown,  or  the  defect  was  such  that 
the  cases  were  brought  within  the  rule  of 
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latent  or  hidden  defects  not  readily  discov- 
erable by  the  servant  in  the  performance  of 
the  particular  service  put  upon  him;  as, 
for  instance,  a  break  at  or  below  the  surface 
of  the  ground.  It  seems  to  us  that  to  hold 
appellant  to  the  duty  of  an  Indepiendent  In- 
spection that  would  make  It  liable  in  dam- 
ages for  falling  to  find  a  single  defective 
spot  In  a  pole  otherwise  sound  and  normal 
as  the  witnesses  described  it,  considering  re- 
spondent's experience  and  opportunity  to  dis- 
cover the  defect,  and  a  total  failure  of  proof 
on  the  charge  that  appellant  made  independ- 
ent inspection,  and  in  the  light  of  the  fact 
that  the  work  while  not  classed  as  Inherent- 
ly dangerous  la  of  such  a  character  as  to 
require  care  and  caution,  or  in  the  words  of 
a  witness  "it  becomes  second  nature  for  a 
man  to  inspect,"  would  be  to  put  upon  ap- 
pellant the  obligations  of  an  insurer.  No 
cases  have  been  dted  which  carry  the  law 
to  this  extreme,  nor  have  we  found  any. 

The  judgment  of  the  court  below  is  re- 
versed, and  this  cause  will  be  remanded, 
with  instructions  to  sustain  the  motion  of 
appellant  for  judgment  of  dismissal. 

DUNBAR,  C.  J.,  and  GOSE,  CROW,  and 
PARKER,  JJ.,  concur. 


«S  Waata.  94) 

ELLENSBURG  LODGE  NO.  20, 1.  O.  O.  P.,  v. 
COLLINS  et  nx. 

(Supreme  Court  of  Washington.     April  8, 
1912.) 

1.  Pabtt  Walls  (|  4»)  —  Aobeement— Con- 
btbuction. 

The  owners  of  two  adjoinine  lots  by  a 
written  agreement  provided  that,  if  either  par- 
ty should  desire  to  erect  a  building  on  his 
land,  he  should  "lease"  the  ri^fat  to  place  the 
center  of  such  wall  on  the  bne  between  the 
lots,  and  that,  if  thereafter  the  other  party 
should  desire  to  use  such  wall,  he  might  do  so 
upon  paying  the  reasonable  value  thereof. 
Subsequently  one  of  the  parties  without  ob- 
taining any  lease  erected  a  building  with  the 
center  of  the  wall  on  the  line.  Held  a  party 
wall  agreement,  and  not  a  mere  executory  con- 
tract for  a  future  lease;  the  word  "lease"  hav- 
ing apparently  been  inadvertently  used,  and 
hence  that  the  party  erecting  the  wall  was  en- 
titled to  payment  for  its  use  by  the  other 
party. 

[Ed.  Note. — For  other  cases,  see  Party  Walla, 
Cent.  Dig.  H  5-10;    Dec.  Dig.  §  4.*] 

2.  Pabtt  Walls   (§  9*) —Agreement  Run- 
ning WITH  TjAND. 

Two  adjoining  landownerjg  made  a  party 
wall  agreement,  providing  that  the  party  erect- 
ing the  wall  should  be  entitled  to  payment  from 
the  other  party  it  he  thereafter  used  it.  Sub- 
sequently both  parties  conveyed  their  land,  ex- 
pressly stipulating  that  the  title  was  subject 
to  the  party  wall  aj;reement.  Held,  irrespec- 
tive of  whether  original  agreement  to  pay  was 
a  personal  covenant  or  one  running  with  the 
land,  by  the  stipulations  in  the  conveyances  it 
was  made  to  run  with  the  land,  and  those 
claiming  under  the  party  erecting  the  wall  were 
entitled  to  payment  from  those  claiming  under 
the  other  party. 

[Ed.  Note. — For  other  cases,  see  Party  Walls, 
Cent.  Dig.  $$  42-53;   Dec.  Dig.  §  9.*] 


8.  Licenses  (f  18*)— Cobpobations. 

Rem.  &  Bal.  Code,  §  3714,  requiring  cor- 
porations having  a  capital  stock  to  pay  an  an- 
nual license  fee,  does  not  apply  to  corporations 
having  no  capital  stock,  organized  for  frater- 
nal purposes,  and  hence  such  a  corporation  is 
not  precluded  from  maintaining  an  action  be-, 
cause  it  has  not  paid  such  license  fee. 

[Kd.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  §  47;   Dec.  Dig.  ji  18.»] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
Judge. 

Action  by  Ellensbnrg  Lodge  No.  20,  Inde- 
pendent Order  of  Odd  Fellows,  against  C. 
L.  Collins  and  wife.  From  a  Judgment 
against  defendants  on  their  failure  to  plead 
over,  after  the  overruling  of  their  demurrer 
to  the  complaint,  they  appeal.    Affirmed. 

A.  L.  Slemmons,  for  appellants.  C.  R. 
Hadley  and  L.  A.  Vincent,  both  of  Ellens- 
burg,  for  respondent 

CROW,  J.  This  action  was  commenced 
by  EUensburg  Lodge  No.  20,  Independent 
Order  of  Odd  Fellows,  a  corporation, 
against  C.  L.  Collins  and  Delia  Collins,  his 
wife,  to  recover  one-half  of  the  value  of  a 
party  wall.  The  complaint  alleged:  That  on 
May  16,  1889,  Simeon  W,  Maxey  and  W.  W. 
Fisli,  as  separate  owners  of  two  adjoining 
lots  In  the  city  of  EUensburg,  with  their  re- 
spective wives,  executed  a  written  contract, 
material  portions  of  which  read  as  follows: 
"It  is  mutually  agreed  by  and  between  the 
parties  to  this  agreement  that  the  said  par- 
ties or  either  of  them  desiring  to  erect  brick 
buildings  on  the  land  between  their  said 
tracts  of  land  shall  lease  the  right  to  place 
the  center  of  their  wall  upon  the  line  be- 
tween said  tracts,  and  in  such  a  manner 
that  one-half  of  the  width  of  such  wall  will 
be  on  each  side  of  the  line  between  said 
tracts,  and.  If  any  such  walls  are  built,  ei- 
ther party  to  this  agreement  shall  have  the 
right  and  privilege  at  any  time  of  owning 
and  using  the  one-half  of  any  such  wall 
erected  upon  his  land,  as  a  party  wall  for 
building  purposes,  or  so  much  of  said  wall  as 
such  party  desires  to  use,  by  the  party  so 
desiring  to  use  said  wall  built  by  the  other 
party  paying-  to  such  party  who  has  buUt 
said  wall  the  reasonable  value  of  said  waU, 
or  so  much  thereof  as  such  party'  may  de- 
sire to  use."  That  this  contract  on  the  date 
of  its  execution  was  filed  for  record  In  the 
office  of  the  auditor  of  Kittitas  county,  and 
was  recorded  in  Book  J,  Records  of  Deeds, 
at  page  129.  That,  pursuant  thereto,  Simeon 
W.  Maxey  In  the  year  1889  erected  a  two- 
story  brick  building  on  his  lot  with  the 
north  wall  thereof  located,  one-half  on  his 
lot  and  one-half  on  the  Fish  lot  That  the 
party  wall  was  2  stories  in  height  and  100 
feet  In  length.  That  its  reasonable  cost 
was  $1,772.77.  That  by  mesne  conveyances, 
in  each  of  which  all  rights  of  the  grantors 
under  the  party  wall  agreement  were  con- 
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Teyed  to  the  grantees,  the  plaintiff  succeed- 
ed to  tbe  title  of  Maxey  and  wife.  That  by 
mesne  conveyances  In  each  of  which  title 
was  conveyed  subject  to  the  terms  and  con- 
ditions of  the  party  wall  agreement  the  de- 
fendants succeeded  to  the  title  of  Fish  and 
wife.  That  thereafter,  on  or  about  March 
31,  1910,  the  defendants  C.  L.  Collins  and 
wife  completed  the  erection  of  a  two-story 
brick  building  on  their  lot,  using  the  party 
wall  for  the  length  of  60  feet  and  to  the 
height  of  2  stories  as  their  south  wall,  and 
that  the  reasonable  value  of  one-half  of  the 
portion  of  the  party  wall  thus  used  by  de- 
fendants was  $531.88,  no  part  of  which  had 
been  paid,  and  for  which  plaintiff  demanded 
judgment  To  this  complaint  the  defend- 
ants' demurrer  was  overruled.  Thereupon 
they  refused  to  plead  further,  and  appealed 
from  a  final  judgment  entered  in  plaintiff's 
favor. 

[1  ]  The  sufficiency  of  the  complaint  Is  ques- 
tioned by  the  appeal.  Appellants'  first  con- 
tention is  that  the  original  contract  between 
Maxey  and  wife  and  Fish  and  wife  was  not 
a  party  wall  agreement,  but  was  intended 
as  an  executory  contract  for  a  future 
lease,  which  could  not  be  enforced  because 
of  obscurity  and  uncertainty  in  its  terms. 
The  word"  "lease"  appears  In  the  con- 
tract, bat  It  is  evident  that  the  Instru- 
ment was  Intended  to  be  a  party  wall  agree- 
ment, and  that  the  word  "lease"  (which 
respondent  Insists  should  be  read  as  "have") 
was  inadvertently  used.  The  action  of  the 
original  parties  to  the  contract  as  disclosed 
by  their  respective  deeds  of  conveyance,  ex- 
ecuted after  the  party  wall  was  built,  shows 
beyond  question  that  each  of  them  construed 
the  Instrument  as  a  party  wall  agreement, 
and  not  as  an  executory  contract  for  a  fu- 
ture and  Indefinite  lease..  The  construction 
of  the  writing  for  which  appellants  now  con- 
tend is  too  strained  and  technical  to  merit 
our  approval.  The  contract  was  unques- 
tionably a  party  wall  agreement 

[2]  Appellants'  principal  contention  is  that 
the  covenants  of  the  instrument  are  personal 
to  the  original  parties,  and  that  they  do  not 
run  with  the  land.  In  support  of  this  posi- 
tion they  argue  that  as  the  instrument  falls 
to  expressly  provide  that  its  covenants  shall 
run  with  the  land,  and,  as  it  makes  no  men- 
tion of  heirs,  successors,  or  assigns  of  the 
contracting  parties,  it  Is  necessarily  their 
personal  contract,  under  which  no  rights 
have  been  acquired  by  respondent,  and  no 
liability  has  been  assumed  by  appellants. 
In  further  support  of  this  position  they  cite 
Hoffman  v.  Dickson,  47  Wash.  431,  92  Pac. 
272,  83  Pac.  523,  125  Am.  St  Rep.  907,  15 
Ann.  Cas.  173,  Sandberg  v.  Rowland,  51 
WaslL  7,  97  Pac.  1087,  130  Am.  St  Rep. 
1077,  and  Hawkes  v.  Hoffman,  56  Wash.  120, 
105  Pac  156,  24  L.  R.  A.  (N.  S.)  1038.  In 
Hoffman  v;  Dickson,  this  court  quoting 
from  Adams  v.  Noble,  120  Mich.  545,  79  N. 
W.  810,  said:   "In  commenting  upon  the  au- 


thorities, the  opinion  in  Adams  v.  Noble,  su- 
pra, says:  'It  is  difficult  to  harmonize  all 
the  authorities,  but  we  think  they  may  fair- 
ly be  divided  Into  two  classes — one  class  hold- 
ing that  the  covenant  for  payment  is  per- 
sonal, and  does  not  run  with  the  land, 
when  it  Is  apparent  from  the  contract  that 
the  payment  should  be  made  to  the  party 
building  tbp  wall,  and  there  are  no  words 
indicating  that  the  right  to  receive  payment 
shall  pass  to  his  assigns;  the  second  class 
holding  that  the  covenant  runs  with  the 
land,  and  passes  to  the  purchaser  or  as- 
signee, when  the  contract  evinces  such  in- 
tention, and  where  the  language  used  is  be- 
tween the  parties  and  their  assigns,  and 
the  contract  declares  the  covenant  shall  be 
perpetual,  and  binding  upon  the  parties  and 
their  heirs  and  assigns.'" 

Appellants  call  especial  attention  to  this 
excerpt,  which  they  quote  in  their  brief,  and 
insist  that  the  agreement  now  under  consid- 
eration falls  within  the  first  classification. 
In  that  its  covenant  for  payment  is  person- 
al only,  and  does  not  run  with  the  land.  As- 
suming without  deciding  that  their  position 
in  that  regard  in  the  absence  of  further 
facts  would  be  well  taken,  we  are  neverthe- 
less constrained  to  hold,  under  the  allega- 
tions of  the  complaint,  that  respondent  is 
entitled  to  recover,  and  that  appellants  are 
estopped  from  interposing  any  such  defense 
to  avoid  liability  on  their  part  It  is  al- 
leged in  the  complaint  that  Maxey  and  wife, 
former  owners  of  respondent's  lot,  built  the 
party  wall  in  1889,  presumably  within  a 
brief  period  after  the  party  wall  agreement 
was  executed  and  recorded.  The  two  ad- 
Joining  lots  were  then  owned  by  the  orig- 
inal parties  to  the  agreement.  Thereafter 
the  title  of  Maxey  and  wife  by  mesne  con- 
veyances passed  to  respondent,  each  deed  of 
conveyance  containing  an  express  stipula- 
tion by  which  all  rights  of  the  grantors  ac- 
quired under  the  party  wall  agreement  were 
transferred  to  the  grantees,  thereby  assign- 
ing to  the  grantees  the  right  to  collect  one- 
half  of  the  value  of  the  party  wall  when- 
ever it  should  be  used  by  Fish  and  wife,  the 
owners  of  the  adjoining  lot,  or  by  their 
grantees.  It  also  appears  that  appellants 
by  mesne  conveyances  have  acquired  title  to 
the  lot  formerly  owned  by  Fish  and  wife, 
each  deed  in  their  chain  of  title  expressly 
stipulating  that  the  title  conveyed  was  to  be 
subject  tQ  the  terms  and  conditions  of  the 
party  wall  agreement  The  manifest  pur- 
pose of  such  a  stipulation  was  to  impose 
upon  each  successive  grantee  the  obligation 
to  pay  the  value  of  one-half  of  the  party 
wall,  if  used  by  himself  or  his  grantee  in 
the  construction  of  a  building  on  the  lot 
formerly  owned  by  Fish  and  wife,  but  which 
Is  now  owned  by  appellants.  It  thus  ap- 
pears that  all  parties  who  have  acquired 
title  to  these  respective  lots  since  the  date 
of  the  party  wall  agreement  have  by  ex- 
press stipulations  Incorporated  in  their  re- 
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spectlTe  deeds  succeeded  to  the  rights  and 
liabilities  of  their  several  grantors,  and 
have  thus  caused  the  covenants  of  the  orig- 
inal party  wall  agreement  to  run  with  the 
land.  Respondent,  as  assignee  of  Maxey  and 
wife,  succeeded  to  their  original  claim  and 
rights,  while  appellants  assumed  the  orig- 
inal liability  of  Fish  and  wife.  Appellants 
In  pursuance  of  the  party  wall  agreement 
have  used  the  party  wall  in  the  construction 
of  their  building,  and  on  the  record  before 
us  are  now  estopped  from  denying  their  lia- 
bility to  pay  therefor. 

[3]  Appellants  contend  this  action  cannot 
be  maintained  as  the  complaint  does  not  al- 
lege that  respondent  tias  paid  its  last  an- 
nual license  fee.  Section  3714,  Rem.  &  Bal. 
Code,  provides  that  every  corporation  hav- 
ing a  capital  stock  shall  pay  an  annual  li- 
cense fee.  The  complaint  alleges  that  re- 
spondent is  a  corporation  organized  for  fra- 
ternal purposes.  It  has  no  capital  stock,  is 
not  required  to  pay  an  annual  license  fee, 
and  is  entitled  to  maintain  this  action. 

The  Judgment  Is  aflBrmed. 

DUNBAR,  0.  J.,  and  CHADWIOK,  MOR- 
RIS, and  ELLIS,  JJ.,  concur. 


(6S  Wash.  19) 

MTTXER  et  al.  v.  BAKER  et  nx. 

(Supreme  Court  of  Washington.    March  30, 
1912.) 

1.  Waters  and  Water  Coubses  (§  40*)— Ri- 
parian Rights— Extent  op  Right. 

The  fact  that  a  tract  of  land  touches  a 
stream  at  one  point  does  not  make  such  land 
riparian  at  other  points  on  the  stream,  or  to 
the  whole  stream ;  but  the  riparian  right  of  the 
owner  of  such  lands  is  confined  to  the  points 
where  the  land  abuts  upon  the  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  32;    Dec.  Dig.  § 

2.  Waters  and  Water  Courses  (S  42*)— 
RirABiAN  Rights— Extent  of  Use. 

Each  riparian  owner  is  entitled  to  a  rea- 
sonable use  of  water  as  an  incident  to  bis  own- 
ership, and  as  all  owners  on  the  same  stream 
have  the  same  right  the  use  of  each  must  be 
consistent  with  and  qualified  by  the  rights  of 
others;  but  a  lower  riparian  proprietor  may 
not  go  upon  or  above  the  land  of  an  upper  pro- 
prietor and  take  water  which  is  wont  to  flow 
upon  such  land,  and  is  necessary  for  the  rea- 
sonable use  of  such  upper  proprietor,  without 
returning  it,  since  such  appropriation  by  the 
lower  proprietor  is  unreasonable. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §$  33,  34;  Dec.  Dig. 

8.  Waters  and  Water  Courses  (8  130*)— 
Riparian  Rights— Ibhioation-Statctoby 
Pbovibionb. 

Rem.  &  Bal.  Code,  §  6327,  which  provides 
that  any  person  owning  lands,  who  is  not  the 
riparian  proprietor,  or  who,  being  such,  has 
not  sufficient  frontage  to  attain  a  sumclent 
flow  of  water  to  irrigate  his  lands,  shall  be  en- 
titled to  a  right  of  way  to  lands  y^ing  between 
bis  own  and  the  stream,  or  above  and  below 
it,  does  not  give  a  right  to  take  water  already 


appropriated,  or  take  away  the  rights  of  a  su- 
perior riparian  owner. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  145;   Dec.  Dig.  i 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County;  John  B.  Takey, 
Judge. 

Action  for  Injunction  by  W.  B.  Miller  and 
others  against  C.  M.  Baker  and  wife.  De- 
cree for  plalntUfs,  and  defendants  appeaL 
AflSrmed. 

Jesseph  h  Grinstead,  of  ColviUe,  for  ap- 
pellants. Jackson  &  Bailey,  of  Colvllle,  for 
respondents. 

MOUNT,  J.  Plaintiffs  brought  this  action 
to  restrain  the  defendants  from  diverting  the 
waters  of  Narcisse  creek,  in  Stevens  county, 
from  its  natural  flow,  and  from  carrying 
such  water  around  the  lands  of  plalntlCTs 
and  using  the  waters  for  irrigation  upon 
lands  alleged  to  be  nonriparian,  so  that  the 
surplus  waters  could  not  be  returned  to  the 
stream  above  the  point  where  It  entered  the 
plaintiffs'  land.  A  decree  was  entered  by  the 
trial  court,  enjoining  such  use.  The  defend- 
ants have  appealed. 

The  facts  are  briefly  as  follows :  The  plain- 
tiffs own  160  acres  in  section  4,  township  34 
N.,  range  40  E.  W.  M.,  being  the  N.  E.  !4 
of  that  section.  The  defendants  own  a  tract 
of  land  comprising  about  360  acres.  The  de- 
fendants acquired  this  land  at  different  times 
and  in  different  parcels  by  independent  con- 
veyances. This  land  extends  1^  miles  In 
length,  north  and  south,  and  lies  to  the  west 
of  platotiffs'  land.  Defendants'  land  joins 
plaintiffs'  land  upon  the  west.  It  extends 
one  quarter  of  a  mile  further  south  and 
three-fourths  of  a  mile  further  north.  A 
small  creek,  known  as  Narcisse  creek,  flows 
diagonally  across  the  plaintiffs'  land  in  a 
southwesterly  direction  through  about  the 
center  of  the  quarter  section.  The  general 
course  of  the  stream  is  southwesterly.  It 
crosses  the  corner  of  defendants'  land  at  the 
southeast  corner  in  the  same  general  course 
for  a  distance  of  about  20  rods.  This  stream 
is  small.  It  does  not  furnish  su£9clent  wa- 
ter to  irrigate  all  the  arid  lands  lying  along 
the  banks.  Prior  to  the  commencement  of 
the  action,  the  defendants  procured  a  right 
of  way  north  of  plaintiffs'  land  from  an  in- 
tervening owner,  and  built  a  dam  across  the 
creek,  and  constructed  a  ditch  about  one- 
half  mile  north  of  the  plaintiffs'  land,  and 
carried  the  water  of  the  creek  from  that 
point  across  to  the  defendants'  land,  lying 
west  of  plaintiffs'  land,  In  order  to  irrigate 
that  tract.  This  ditch,  during  the  irrigation 
season,  carried  substantially  all  the  water 
of  the  creek  away  from  its  natural  flow,  and 
deprived  the  plaintiffs  of  any  water  for  irri- 
gation purposes  and  at  times  for  domestic 
purposes.    The  water  carried  in  this  ditch 
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dtd  not  tod  Its  way  back  to  the  creek,  on 
account  of  the  topography  of  the  country 
where  It  was  used  for  Irrigation. 

[J]  The  appellants'  opening  brief  Is  devot- 
ed to  a  discussion  of  the  contention  that  the 
api)ellants'  lands  are  riparian  lands,  because 
they  are  within  the  watershed  of  the  creek, 
are  held  by  one  ownership  In  one  contiguous 
body,  and  the  creek  flows  across  the  south- 
east comer  thereof.  Jones  v.  Conn,  39  Or. 
30,  64  Pac.  855,  65  Pac.  1068,  54  L.  R.  A.  630, 
87  Am.  St.  Hep.  634;  Clark  v.  Allaman,  71 
Kan.  206,  80  Pac.  571,  70  L.  R.  A.  971 :  Wlel 
on  Water  Rights  (3d  Ed.)  Si  768,  769,  are  cit- 
ed as  sustaining  this  contention.  The  re- 
spondents have  devoted  the  greater  portion 
of  their  brief  to  the  contention  that  the  lands 
of  the  defendants,  not  bordering  upon  the 
stream  and  acquired  at  different  times  by 
separate  and  independent  sources  of  title, 
ere  not  riparian  lands,  and  cite  a  number  of 
authorities  to  that  effect,  among  which  are 
Lux  V.  Haggln,  69  Cal.  424,  4  Pac.  919,  10 
Pac.  674;  Crawford  v.  Hatliaway,  67  Neb. 
325,  93  N.  W.  781,  60  L.  R.  A.  889,  108  Am. 
St.  Rep.  647;  Watklns  v.  Clements,  98  Tex. 
578,  86  S.  W.  733,  70  I..  R.  A.  964,  107  Am. 
St  Rep.  653 ;  2  Famham  on  Waters.  $  463a. 
We  find  it  unnecessary  to  decide  at  this  time 
whether  the  defendants'  lands  are  ail  ri- 
parian to  this  stream.  For  the  purposes  of 
this  case,  It  may  be  conceded  that  they  are 
riparian.  But  It  Is  clear  that,  if  the  whole 
tract  owned  by  the  defendants  is  riparian 
land,  this  is  so  because  the  stream  crosses 
the  tract  at  a  point  in  the  extreme  southeast 
comer  thereof.  The  stream  does  not  touch 
the  defendants'  lands  at  any  other  point. 
The  tract  is  therefore  riparian  to  the  stream 
at  that  point  only.  The  mere  fact  that  a 
tract  of  land  touches  a  stream  at  one  point 
does  not  make  such  land  riparian  at  other 
points  on  the  stream,  or  to  the  whole  of  the 
stream.  The  riparian  right  of  such  land, 
or  the  owners  thereof,  is  confined  to  the 
points  where  the  land  abuts  upon  the  stream. 
This  Is  stated  by  Mr.  Wlel,  In  his  work  on 
Water  Bights  (3d  Ed.)  §  768,  as  follows :  "  *It 
is  only  the  tracts  next  the  stream  which  are 
riparian  lands,  and  the  owners  of  such  tracts 
are  alone  riparian  owners.'  They  alone  have 
the  right  of  access  from  which. the  right  to 
take  the  water  arises.  'It  is,  of  course,  nec- 
essary to  the  existence  of  a  riparian  right 
that  the  land  should  be  in  contact  with  the 
flow  of  the  stream.'  To  be  a-  riparian  pro- 
prietor, one  must  Iiave  access  to  the  stream 
over  the  land  he  owns.  *It  is  by  virtue  of 
that  right  of  access  that  he  obtains  his  wa- 
ter rights.'"  This  is,  no  doubt,  the  rule. 
The  defendants  in  tills  case  are  not  taking 
water  from  the  points  where  their  land  bor- 
ders upon  the  stream.  They  say  that  water 
may  not  be  taken  by  gravity  from  this  point, 
because  the  banks  of  the  stream  will  not  per- 
mit This  point  is  some  distance  below  the 
plalntlfls'  land.    By  reason  of  the  fact  that 


defendants'  land  is  riparian  at  this  point,  it 
Is  argued  that  defendants  n^ay  go  above  the 
plaintiffs'  land,  and  there  take  sufficient  wa- 
ter to  irrigate  the  whole  tract.  If  this  is 
trae,  then  any  lower  riparian  proprietor  may 
go  above  the  upper  proprietor  and  take  wa- 
ter, to  the  dainage  of.  the  upper  proprietor. 
This,  of  course,  would  lead  to  endless  con- 
fusion, and  is  not  the  rule. 

[2]  The  rule,  we  think.  Is  torrectly  and 
tersely  stated  In  McEvoy  v.  Taylor,  56  Wash. 
357,  105  Pac.  851,  26  L.  R.  A.  (N.  S.)  222,  as 
follows:  "Each  riparian  owner  Is  entitled  to 
a  reasonable  use  of  the  waters  as  an  Incident 
to  his  ownership;  and,  as  all  owners  upon 
the  same  stream  have  the  same  right  of  rea- 
sonable use,  the  use  of  each  must  be  con- 
sistent with  the  rights  of  others,  and  the 
right  of  each  is  qualified  by  the  rights  of 
others."  See,  also,  Aberdeen  v.  Lytle  L.  & 
M.  Co.,  58  Wash.  368,  108  Pac.  945 ;  Benton 
V.  Johncox,  17  Wash.  277,  49  Pac.  495,  39  L. 
R.  A.  107,  61  Am.  St.  Rep.  912;  Nesalhous 
V.  Walker,  45  Wash.  621,  88  Pac.  1032.  In 
Farnham  on  Water  Rights  (volume  2),  It  is 
said,  at  section  465 :  "The  common  law  does 
not  deprive  all  persons  of  the  right  to  use, 
but  allows  all  to  use,  the  water  in  any  man- 
ner not  incompatible  with  the  rights  of  oth- 
ers. When  it  is  said  that  a  riparian  pro- 
prietor has  a  right  to  have  a  stream  con- 
tinue through  his  land,  it  is  not  intended  to 
be  said  that  he  has  the  right  to  all  the  wa- 
ter ;  for  that  would  render  the  stream,  which 
belongs  to  all  the  proprietors,  of  no  use  to 
any.  No  proprietor  on  the  banks  of  a  river 
luis  a  right  to  use  the  water  to  the  prejudice 
of  other  proprietors  above  or  below,  unless 
he  has  acquired  a  prior  right  to  divert  it." 
See,  also,  Wlel  on  Water  Rights  (3d  Ed.)  i 
748;  Pomeroy  on  Riparian  Rights.  §  125. 
This  does  not  mean,  however,  that  a  lower 
riparian  proprietor  may  go  upon  or  above 
the  land  of  an  upper  proprietor  and  take 
water  which  Is  wont  to  flow  upon,  and  is 
necessary  for  and  subject  to  the  reasonable 
use  of  such  upper  proprietor,  because  such 
use  by  a  lower  proprietor  is  clearly  an  un- 
reasonable use.  In  Gould  on  Waters  (3d 
Ed.),  it  Is  said,  at  section  217:  "If  the  wa- 
ter used  for  irrigation  Is  not  abstracted  ou 
a  person's  own  land,  but  is  withdrawn  at  a 
distance  above  It,  or  returned  at  a  distance 
below  it,  this  would  have  a  material  bearing 
upon  the  question  of  reasonable  use  with  re- 
spect to  an  opposite  or  other  proprietor  af- 
fected by-  such  diversion.  So  a  riparian  pro- 
prietor who  obstructs  the  stream  by  a  dam, 
for  the  purpose  of  overflowing  and  irrigating 
his  land,  or  who  diverts  the  water  for  such 
purpose  excessively,  and  without  returning 
the  surplus  into  the  natural  channel,  is  li- 
able to  the  owner  of  a  mill  below,  who  only 
uses  the  water  for  irrigation,  and  is  depriv- 
ed of  that  right  to  an  unreasonable  extent." 
If  this  is  the  rule  which  applies  to  an  up- 
per proprietor,  it  certainly  must  apply  with 
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greater  force  to  a  lower  proprietor  who  goes 
above  an  upper  proprietor  and  takes  tbe  wa- 
ter away  from  such  upper  proprietor,  to  be 
used  on  lands  down  the  stream. 

[3]  Defendants  contend  that  section  6327, 
Rem.  &  Bal.  Code,  gives  to  each  riparian  pro- 
prietor the  right  to  take  water  from  a  ripa- 
rian stream  above  an  upper  riparian  owner. 
The  section  readS'  as  follows:  "When  any 
person  owning  •  •  »  lands  •  •  •  as 
specified  In  the  foregoing  section  is  not  a 
riparian  proprietor  or,  being  such,  has  not 
suflSclent  frontage  on  said  stream  •  •  • 
to  attain  a  sufficient  flow  of  water  to  Irrigate 
his  lands,  he  shall  be  entitled  to  the  right 
of  way  through  the  farms  or  tracts  of  lands 
•  •  •  which  Ue  between  him  and  said 
stream  *  •  •  or  above  and  below  him." 
This  section  authorizes  a  right  of  way ;  but 
it  does  not  give  a  right  to  take  water  al- 
ready appropriated,  or  to  take  away  the 
rights  of  a  superior  riparian  owner.  In  this 
case,  the  defendants,  who  are  lower  pro- 
prietors, have  attempted  to  make  themselves 
upper  proprietors  by  taking  water  from  the 
stream  at  a  point  above  the  plaintiffs'  Land. 
In  addition  to  this,  they  have  taken  at  cer- 
tain times  substantially  all  the  water  of  the 
creek,  to  the  injury  of  the  plaintiffs,  without 
returning  the  surplus  to  the  stream. 

It  seems  plain  that  the  Judgment,  restrain- 
ing such  use,  is  right;  and  it  is  therefore 
affirmed. 

DUNBAR,  C.  J.,  and  MORRIS,  FULLER- 
TON,  and  ELLIS,  JJ.,  concur. 


(6S  Wash.   42) 

THOMPSON  T.  WASHINGTON  NAT.  BANK. 

(Supreme  Court  of  Washington.     April  3, 
1912.) 

1.  Judgment  (J  649*)— Res  Judicata. 

In  order  for  one  claiming  res  judicata  to 
sustain  the  burden  resting  upon  him,  it  is 
only  necessary  to  show  that  the  issue  in  the 
second  action  was  material  and  determined  by 
the  judgment  in  the  first,  and  that  such  judg- 
ment was  upon  the  merits. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig,  {  1161;   Dec  Dig.  §  649.*] 

2.  Judgment  (S  715*)— Res  Judicata. 

A  judgment  for  defendant,  in  an  action  to 
foreclose  a  mechanic's  lien,  wherein  the  sole 
issue  was  that  there  had  been  no  substantial 
performance  of  the  contract,  was  res  judicata 
as  to  a  subsequent  action,  brought  by  plain- 
tiff against  the  same  defendant,  wherein  the 
Issue  was  the  same;  and  it  was  immaterial 
that  plaintiff  claimed  no  lien  in  the  second 
action,  and  introduced  proof,  not  procurable  at 
the  time  of  the  first  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1244-1247;   Dec.  Dig.  §  715.*] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
Judgfc 

Action  by  George  H.  Thompson  against  the 
Washington  National  Bank.     From  a  judg- 


ment for  plaintiff,  defendant  appeals.     Re- 
versed and  remanded  for  dismissal. 

E.  E.  Wager,  of  Ellensburg,  for  appellant 
Hovey  &  Hale,  of  Ellensburg,  for  respondent. 

ELLIS,  J.  The  material  facts  in  this  case 
are  as  follows:  On  February  23,  1909,  the 
respondent,  plaintiff  below,  contracted  with 
appellant  to  furnish  the  tiling  and  lay  a  tile 
floor  In  the  appellant's  bank  btdldlng  at  El- 
lensburg, Wash.,  for  an  agreed  consideration 
of  $229.95.  On  March  2, 1909,  the  respondent 
claimed  that  the  work  was  completed;  but 
the  appellant,  claiming  that  the  work  was 
not  performed  in  accordance  with  the  con- 
tract, refused  to  pay  for  it  The  respondent 
thereafter,  on  May  26,  1909,  filed  his  claim 
of  lien  for  the  full  amount  of  the  contract 
price  and,  on  June  29,  1909,  commenced  an 
action,  numbered  4,114,  In  the  superior  court 
for  Kittitas  county  to  foreclose  the  Hen.  The 
appellant  contested  that  action,  alleging  that 
the  work  was  not  completed  in  accordance 
with  the  contract;  that  the  tiling  was  worth- 
less and  of  an  inferior  grade;  that  It  was 
carelessly  and  negligently  laid,  and,  instead 
of  being  white;  as  agreed,  was  dark,  dirty, 
stained,  and  discolored.  That  action  was 
tried  to  the  court,  and,  on  January  25,  1910, 
a  judgment  was  entered  therein  which,  omit- 
ting formal  parts,  was  as  follows:  "After 
listening  to  the  testimony  of  the  witnesses  on 
behalf  of  both  the  plalntUf  and  the  defend- 
ants and  the  argument  of  counsel,  the  court 
took  said  cause  under  advisement  And  now, 
therefore,  on  this  the  24th  day  of  January, 
A.  D.  1910,  the  court  being  fully  advised  in 
the  premises,  and  having  duly  considered  the 
same,  it  is  by  the  court  ordered,  adjudged, 
and  decreed  that  the  plaintiff  take  nothing 
by  his  said  action,  and  that  said  cause  be, 
and  the  same  hereby  Is,  dismissed.  And  K  Is 
further  ordered  and  decreed  that  the  defend- 
ant, Washington  National  Bank,  have  and  re- 
cover of  and  from  the  plaintiff,  George  H. 
Thompson,  its  costs  and  disbursements  ex- 
pended In  this  action,  taxed  at  the  sum  of 
thirty-seven  and  35/100  dollars,  and  that  ex- 
ecution issue  therefor.  It  Is  further  ordered 
that  the  mechanic's  lien  filed  by  the  plaintiff 
against  the  property  of  the  defendant  in  the 
office  of  the  auditor  of  Kittitas  county, 
Washington,  on  the  26th  day  of  May,  1909, 
be,  and  the  same  hereby  is,  canceled  and  sat- 
isfied. Ralph  Kauffman,  Judge."  No  appeal 
was  taken  from  that  judgment. 

In  September,  1910,  the  respondent  com- 
menced this  action  In  the  same  court,  upon 
the  same  contract,  to  recover  the  contract 
price  for  the  same  work,  but  without  seeking 
to  assert  any  Hen.  The  ai^ellant  in  defense 
set  up  the  judgment  in  the  prior  action  as 
res  adjudlcata.  The  cause  was  tried  to  the 
court  upon  a  statement  of  agreed  facts,  the 
material  parts  of  which  were  as  hereinbe- 
fore set  out,  and  In  addition  it  was  admitted 
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tliat  In  May,  1910,  the  plaintiff  offered  to 
complete  the  contract,  which  offer  the  de- 
fendant refused,  and  that  the  only  defect  in 
the  work  was  the  discoloration  and  stain  of 
the  tiling:,  and  tliat  the  defendant,  after  the 
judgment  was  entered  in  the  first  action, 
tiad  the  discoloration  and  stain  removed  by 
an  expert  tile  layer  at  a  cost  of  |14.  A  state- 
ment of  the  trial  judge,  setting  forth  the 
grounds  upon  which  the  -former  Judgment 
was  rendered,  was  admitted  In  evidence,  as 
follows:  "At  the  trial  of  the  cause  No.  4,114, 
between  the  same  parties  to  this  action,  em- 
bracing the  same  subject-matter  as  the  cause 
on  trial,  the  court  held  that  the  cause  should 
be  dismissed,  for  the  reason  that  no  substan- 
tial compliance  with  the  contract  had  been 
proven,  solely  in  that  the  tiled  floor  in  ques- 
tion was  by  the  plaintiff  left  In  a  stained 
and  discolored  condition,*  and  the  plaintiff 
had  refused,  on  demand  of  the  defendant,  to 
remedy  this  defect,  and  the  plaintiff  contend- 
ing and  testifying  to  the  effect  that  he  had 
fully  compiled  with  the  terms  of  the  con- 
tract" The  introduction  of  this  statement 
was  objected  to  by  the  appellant  as  incom- 
petent to  impeach  the  recitals  of  the  former 
Judgment.  All  objection  to  the  trial  Judge 
testifying  was  waived. 

The  conrt  found,  as  to  the  contract  and 
prior  snit,  substantially  as  above  set  out,  and 
in  addition  the  further  admitted  facts  that, 
about  May  10,  1910,  the  respondent  tendered 
a  full  performance  and  offer  to  clean  the 
floor,  which  tender  was  refused  by  the  ap- 
pellant, and  that  the  appellant  Itself  cleaned 
the  floor  at  an  expense  of  $12.  On  these  flnd.- 
ings,  the  court  entered  Judgment  In  favor  of 
respondent  for  the  amount  prayed  for,  less 
$12,  atad  for  costs.  From  that  Judgment,  this 
appeal  was  prosecuted. 

[1  ]  The  sole  question  for  our  consideration 
is:  Was  the  Judgment  in  the  first  action  a 
bar  to  the  respondent's  recovery  in  the  sec- 
ond? The  doctrine  of  res  adjudicata  is 
grounded  in  estoppel.  In  every  such  case, 
the  burden  of  proof  that  the  prior  Judgment 
disposed  of  the  Identical  Issues  involved  in 
the  later  suit  rests  upon  him  who  seelcs  to 
assert  the  estoppel.  In  order  to  sustain  this 
burden,  two  things  only  are  essential:  "(1) 
That  the  issue  in  the  second  action,  upon 
which  the  Judgment  is  brought  to  bear,  was 
a  material  issue  in  the  first  action,  neces- 
sarily determined  by  the  Judgment  therein ; 
(2)  that  the  former  Judgment  was  upon  the 
merits."  1  Freeman  on  Judgments  (4th  Ed.) 
{256. 

[2]  In  the  case  before  us,  there  seems  to 
be  little  necessity  for  looking  beyond  the  rec- 
ord in  the  former  suit  to  ascertain  what  was 
the  real  issne  brought  before  the  court  and 
necessarily  determined  by  the  former  Judg- 
ment. The  complaint  in  that  case  set  up  but 
a  single  cause  of  action.  It  alleged  the  mak- 
ing of  the  contract,  the  performance  of  the 
work,  and  the  defendant's  failure  to  pay  the 


contract  price,  and  prayed  for  Judgment  for 
the  contract  price  and  a  foreclosure  of  the 
lien.  The  answer  admitted  the  making  of 
the  contract,  admitted  the  failure  to  pay  the 
contract  price,  denied  the  performance  of  the 
work,  and  set  up  as  an  affirmative  defense 
and  counterclaim  that  the  tiling  was  so  laid 
and  was  so  stained  and  discolored  as  to  be  an 
Injury  to  the  property,  and  that  the  plaintiff 
refused  to  remedy  the  defect.  The  prayer 
was  for  Judgment  for  damages  on  the  coun- 
terclaim. The  affirmative  defense  and  coun- 
terclaim was  traversed  by  the  reply. 

It  is  manifest  that  there  was  thus  present- 
ed one  issue,  and  but  one,  without  a  deter- 
mination of  which  the  Judgment  as  entered 
could  not  have  been  reached,  viz.:  Had  the 
plaintiff'  substantially  performed  his  con- 
tract? A  determination  of  that  issue  was  es- 
sential to  any  Judgment.  It  was  the  one  ls<-- 
sue  going  to  the  merits.  The  Judgment  waft 
that  the  plaintiff  take  nothing  by  his  ac- 
tion, and  that  the  cause  be  dismissed.  That 
Judgment,  whether  right  or  wrong,  necessari- 
ly determined  that  there  had  been  no  sub- 
stantial performance  of  the  contract  by  the 
plaintiff.  If  on  the  record  there  could  be 
any  doubt  as  to  what  issue  the  Judgment  de- 
termined, that  doubt  was  removed  by  the 
court's  statement  that  the  sole  Issue  deter- 
mined was  that  there  had  been  no  substan- 
tial performance  of  the  contract 

There  remains  but  one  inquiry:  What  wa» 
the  Issue  in  the  second  action  upon  which 
the  Judgment  in  the  first  is  brought  to 
bear?  The  complaint  in  the  second  action 
sets  up  the  same  cause  of  action  as  that  in 
the  first,  and  In  practically  the  same  lan- 
guage, except  that  no  lien  Is  claimed.  The- 
issue  tendered  clearly  was  the  same  as  that 
in  the  first  action,  viz.:  Had  the  plaintiff 
substantially  performed  the  contract?  The 
fact  that  at  the  second  trial  he  was  able 
to  prove  what  the  court  had  adjudged  he 
did  not  prove  at  the  first  did  not  change  the 
issue.  The  fact  that  events  subsequent  to 
the  first  suit  proved  to  a  demonstration  that 
the  work  was  substantially  completed  when 
he  turned  It  over  to  the  defendant  cannot 
alter  the  case,  In  the  absence  of  a  new  trial 
regularly  granted  on  motion.  It  was  incum- 
bent upon  the  plaintiff  at  the  first  trial  to 
prove  this  substantial  performance,  since  he 
claimed  performance  and  had  refused  to  fur- 
ther perform.  Washington  Bridge  Company 
V.  Land  &  River  Imp.  Co.,  12  Wash.  272,  40 
Pac.  982;  Edison  General  Elec.  Co.  v.  Cana- 
dian Pac.  Nay.  Co.,  8  Wash.  370,  30  Pac.  2G0, 
24  L.  B.  A.  315,  40  Am.  St  Rep.  910.  It  Is 
admitted  that  he  had  the  opportunity  to 
clean  the  tiling  himself,  and  thus  make  the 
demonstration  prior  to  the  first  trial.  The 
means  of  proof  of  substantial  performance 
were  as  available  to  him  then  as  now,  and 
that  was  the  sole  issue.  We  know  of  no  rule 
of  law  pr  principle  of  equity  which  will  per- 
mit a  contractor,  who  has  turned  over  the 


Digitized  by 


Google 


608 


122  PACIFIC  HEP0R3CBE 


(WaslL 


worlf  contracted  for  as  completed,  refused  to 
further  perform,  sued  for  the  contract  price, 
submitted  his  evidence  of  substantial  per- 
formance to  the  court,  and  failed  to  appeal 
from  a  Judgment  against  him,  to  thereafter, 
by  mere  offer  to  further  perform,  reopen 
the  issue  and  retry  his  cause  of  action  on 
the  same  evidence,  plus  evidence  of  the  sub- 
sequent offer  to  perform  and  evidence  of 
the  actual  cost  to  complete  performance. 
Additional  evidence  to  the  same  issue  does 
not  change  the  issue.  The  respondent,  at  the 
time  of  the  first  suit,  had  either  willfully 
and  Intentionally  refused  to  complete  his 
contract,  or  had  .substantially  performed  it. 
The  Judgment  determined  that  he  bad  refus- 
ed to  substantially  perform.  Having  elected 
his  ground  and  stood  upon  his  claim  of  per- 
formance, and  the  court  having  in  effect 
found  that  he  had  broken  his  contract,  he 
could  not  thereafter  make  the  contract  a  ba- 
sis of  any  relief,  in  the  absence  of  an  ap- 
peal. Mortimer  v.  Dirks,  57  Wash.  402,  107 
Pac.  184.  If  an  adjudication  against  him  on 
one  tentative  claim  of  performance  la  not  res 
adjudlcata,  then  a  second  would  not  be. 
There  would  be  no  end  of  the  litigation.  He 
might  at  various  stages  of  a  more  or  less 
complete  performance  of  the  work  repeated- 
ly invoke  the  court's  decision  as  to  whether 
there  was  a  substantial  performance  by  a 
mere  offer  to  further  perform  on  each  hold- 
ing of  the  court  that  the  prior  performance 
was  not  complete.  Such  experimental  use 
of  the  courts  is  not  compatible  with  an  or- 
derly administration  of  Justice.  "No  court, 
we  think,  has  gone  so  far  as  to  allow  a  liti- 
gant to  experiment  with  a  court  by  trying 
his  case  piecemeal."  Sweeney  v.  Water- 
house  &  Co.,  43  Wash.  613,  617,  86  Pac.  946. 
While  it  is  true,  as  said  In  23  Cyc.  1161, 
that,  "when  new  facts  intervene  before  the 
second  suit,  furnishing  a  new  basis  for  the 
claims  and  defenses  of  the  parties,  respec- 
tively, the  Issues  are  no  longer  the  same, 
and  consequently  the  fonper  Judgment  can- 
not be  pleaded  In  bar,"  the  same  text  con- 
tinues: "But  the  change  of  facts  will  not 
affect  the  estoppel.  If  no  new  element  is  in- 
troduced, and  the  legal  lights  and  relations 
of  the  parties  remain  as  before."  23  Oyc. 
pp.  1161,  1162.  Thomas  v.  Joslyn,  36  Minn. 
1,  29  N.  W.  344,  1  Am.  St.  Rep.  624;  GIvens 
V.  Thompson,  110  Mo.  432,  19  S.  W.  «33. 
The  status  of  the  parties,  in  their  relation 
to  each  other  and  to  the  subject-matter  of 
the  actions,  was  fixed  once  for  all  by  the  re- 
spondent when  he  abandoned  the  work  and 
turned  it  over  as  completed,  refusing  to  do 
more.  The  issue  In  each  action  was  as  to 
whether  the  work  was  then  substantially 
performed.  "The  rule  Is  that.  In  an  action 
between  the  same  parties,  a  Judgment  there- 
in Is  res  adjudlcata  as  to  all  points  In  is- 
sue, and  also  all  points  which  might  have 
been  raised  and  adjudicated."  Olson  v.  Title 
Trust  Company,  58  Wash.  599,  109  Pac.  49; 


State  ex  reL  Schmidt  ▼.  Superior  Court,  6:2 
Wash.  556,  114  Pac.  427;  McPherson  Bros. 
Co.  V.  Okanogan  County,  61  Wash.  239,  112 
Pac.  207. 

The  Judgment  In  the  first  action,  whether 
right  or  wrong,  determined  the  issue  now 
presented.  No  appeal  having  been  taken 
therefrom,  that  determination  was  finaL 
The  defense  of  res  adjudlcata  should  have 
been  sustained. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  dismissal. 

DUNBAR,  C.  J.,  and  MOUNT,  MORRIS, 
and  FULLERTON,  JJ.,  concur. 


(68  Wash.  TO) 

IHRIG  V.  BUSSELI,  et  aL 

(Supreme  Court  t>i  Washington.     April  8* 
1912.) 

1.  Replevin    (8   119*) —Replevin    Bond  — 
Construction  of  Condition. 

A  requirement  in  a  replevin  bond  that 
plaintiff  "prosecute  the  action"  does  not  of  it- 
self require  that  he  recover  the  property,  but 
only  that  the  action  be  prosecuted  to  judgment 
upon  the  merits,  whether  for  or  against  him. 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  i§  470-478;    Dec.  Dig.  i  119.*] 

2.  Replevin  (§  119*)— Replevin  Bond — ^LaA- 

BILITY. 

While,  if  the  judgment  in  replevin  requires 
a  return  of  the  property  or  payment  of  money 
by  plaintiff,  the  surety  on  the  replevin  bond  is 
liable  for  any  breach  of  such  requirements, 
tiiere  is  no  liability  on  the  bond  for  the  value 
of  the  property  seized  merely  because  defend- 
ant is  awarded  costs  after  trial  upon  the  mer- 
its. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §|  470-478;   Dec.  Dig.  §  119.»] 

3.  Replevin  (|  119*)- Conclusiveness. 

Plaintiff,  in  an  action  on  a  replevin  bond, 
brought  after  judgment  was  rendered  in  the 
replevin  action  merely  awarding  her  costs,  and 
dismissing  the  action  against  her,  should  have 
tried  her  right  to  recover  as  for  a  conversion 
of  the  property  in  the  replevin  action,  and  can- 
not raise  that  question  in  the  action  on  the 
bond;  the  unreversed  judgment  in  the  replevin 
action  being  conclusive  as. to  her  rights  m  the 
property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig,  §§  470-478;   Dec.  Dig.  f  119.*1 

Department  1.  Appeal  from  Superior 
Court,  King  County;    John  F.  Main,  Judge. 

Action  by  Mrs.  Carrie  Ihrig  against  C.  B. 
Bussell  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Vince  H.  Faben,  of  Seattle,  for  appellant. 
George  E.  De  Steiguer  and  WiUlam  W.  WU- 
shire,  both  of  Seattle,  for  respondents. 

FULLERTON,  J.  On  December  4,  1905, 
one  Thomas  Carstens,  then  owning  certain 
personal  property,  consisting  of  bedroom 
suits  and  furnishings,  made  a  conditional 
sale  of  the  same  to  the  appellant,  Carrie 
Ihrlg,  for  the  sum  of  $5,600.  Of  the  pur- 
chase price  $1,600  was  paid  at  the  time  the 
contract  was  entered  Into,  and  the  balance 


*For  other  cases  see  same  topic  and  section  KUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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HOOO  ""cas  agreed  to  M  paid  In  instailments 
of  $150  each  on  the  1st  day  of  each  month, 
commencing  with  the  month  of  January, 
1806..  The  contract  of  sale  was  put  In  writ- 
ing and  duly  recorded.  The  contract  was 
subsequently  assigned  by  Carstens  to  one  J. 
O.  Bruggemann,  and  by  Bruggemann  to  the 
respondent  C.  B.  Bussell.  The  payments  on 
the  contract  were  not  kept  up  according  to 
its  terms,  and  thereafter,  on  January  5,  1907, 
Bussell  brought  an  action  in  replevin  against 
Mrs.  Ihrlg  to  recover  the  property.  He  filed 
a  claim  and.  delivery  bond  with  his  core- 
spondent as  surety,  and  possession  of  the 
property  was  taken  from  Mrs.  Ihrlg  at  the 
commencement  of  the  action.  The  bond  con- 
formed substantially  to  the  requirements  of 
the  statute,  which  provides  that  such  bond 
shall  be  conditioned  "for  the  prosecution  of 
the  action,  for  the  return  of  the  property  if 
return  thereof  be  adjudfeed,  and  for  the 
payment  to  him  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  plaintiff." 
Mrs.  Ibrlg  defended  the  replevin  action,  set- 
ting up  by  way  of  answer,  among  other 
things,  that  there  had  been  a  modification  of 
the  contract  while  it  was  still  owned  by  Car- 
stens, by  the  terms  of  which  the  amount  to 
be  paid  monthly  on  the  contract  was  reduc- 
ed from  $150  to  $75  per  month.  The  action 
was  tried  by  the  court  without  a  jury,  and 
on  the  Issue  of  a  modification  of  the  con- 
tract the  court  found  In  favor  of  Mrs.  Ihrlg, 
finding,  further,  that  there  had  been  no  de- 
fault on  her  part,  and  directed  that  a  judg- 
ment be  prepared  in  her  favor.  A  judgment 
was  thereupon  prepared  by  counsel  for  Mrs. 
Ihrlg,  finding  that  the  property  was  of  the 
value  of  $5,000,  and  directing  that  the  prop- 
erty be  returned  to  Mrs.  Ihrlg,  or.  If  re- 
turn thereof  could  not  be  had,  that  she  have 
judgment  against  the  plaintiff  for  $5,000, 
the  value  thereof.  On  this  judgment  being 
presented  to  the  court,  be  took  the  matter 
under  advisement,  and,  after  consideration, 
struck  therefrom  all  that  pertained  to  the 
value  of  the  property,  its  return  to  Mrs. 
Ihrlg,  and  judgment  in  her  favor  for  the 
value  of  the  property  in  case  return  thereof 
could  not  be  had,  and  caused  a  judgment  to 
be  entered  to  the  effect  that  the  action  be 
dismissed,  and  the  defendant  recover  her 
costs.  The  costs  were  thereafter  ascertain- 
ed and  paid  Into  court  by  the  plaintiff. 

In  January,  IdlO,  the  present  action  was 
begun  by  Mrs.  Ihrlg  against  Bussell  and 
his  surety  on  the  replevin  bond  to  recover 
the  value  of  the  property  taken  thereunder. 
In  answer  to  the  complaint,  the  respond- 
ents, among  other  defenses,  set  up  the  judg- 
ment In  the  replevin  action,  and  pleaded 
their  compliance  therewith  by  the  payment 
of  the  money  judgment  rendered  against 
them.  On  the  trial  the  judgment  was  intro- 
duced In  evidence,  together  with  evidence  of 
the  payment  of  the  money  judgment,  and  the 
court  was  requested  to  rule  that  there  was 
no  liability  on  the  bond  for  the  value  of  the 
122  P.— 39 


property  because  return  tbereof  ba9  not  been 
adjudged  in  the  replevin  action,  and  be- 
cause they  had  complied  with  the  conditions 
of  the  judgment  as  actually  rendered  and 
entered.  The  request  was  overruled  for  the 
time  being,  and  the  verdict  of  the  jury  taken 
as  to  the  value  of  the  property.  On  the  re- 
turn of  the  verdict,  each  of  the  respondents 
moved  for  judgment  in  their  favor  notwith- 
standing the  verdict,  which  motions  the  court 
granted,  entering  a  judgment  to  the  effect 
that  the  plaintiff  take  nothing  by  her  ac- 
tion.   This  appeal  followed. 

Conforming  the  replevin  bond  to  the  stat- 
utory requirements,  It  will  be  observed  that 
the  condition  of  the  bond  is  limited  to  three 
things, '  namely,  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the 
defendant  If  retnm  thereof  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as 
may  for  any  cause  be  recovered  against  the 
plaintiff. 

[1]  The  appellant  bases  his  cause  of  action 
upon  the  first  of  these  conditions.  He  con- 
tends  that  the  requirement  that  the  plaintiff 
shall  prosecute  the  action  means  that  he 
shall  prosecute  it  to  effect,  that  he  must 
make  good  his  right  of  possession  to  the 
property  seized,  and  that  he  renders  his 
surety  liable  on  the  bond  for  the  full  penalty 
thereof  if  he  fails  so  to  do.  But  It  would 
seem  that  this  could  hardly  be  the  meaning 
of  the  condition  in  question.  If  It  were  so, 
there  would  be  but  little  necessity  for  the 
other  conditions,  as  the  whole  of  the  lia- 
bility upon  the  bond  would  be  expressed  by 
the  first.  It  may  be,  as  some  of  the  cases 
seem  to  hold,  that  had  the  plaintiff  suffer- 
ed a  dismissal  of  his  suit  either  for  want  of 
ptosecutlon  or  because  In  the  judgment  of 
the  court  no  cause  of  action  was  stated  in 
his  complaint,  that  he  would  have  render- 
ed his  surety  liable  on  the  bond  for  the 
value  of  the  property,  but  this  result  does 
not  follow  when  he  prosecutes  his  action  to 
a  judgment  upon  the  merits,  whether  that 
judgment  be  for  or  against  him.  In  either 
case  he  has  prosecuted  his  action,  and  from 
thence  on  the  further  liability  of  the  surety 
is  determined  by,  the  conditions  of  the  Judg- 
ment 

[2]  If  the  judgment  require  a  return  of 
the  property,  or  the  payment  of  the  money 
in  case  return  cannot  be  had,  or  require  the 
payment  of  money  for  any  cause,  the  surety 
is  liable  for  any  breach  of  the  requirements, 
but  no  liability  arises  for  the  value  of  the 
property  seized  from  the  mere  fact  that  the 
defendant  is  awarded  costs  In  the  action 
after  a  trial  upon  the  merits.  The  autjhorl- 
tles  seem  to  be  in  accord  upon  the  proposi- 
tions stated.  In  Thomas  v.  Irwin,  00  Ind. 
557,  the  facts  were  similar  to  the  facts  In 
the  case  at  bar.  The  plaintiff  in  a  replevin 
action  gave  a  bond  as  required  by  a  statute 
almost  the  exact  counterpart  of  our  own, 
and  secured  possession  of  the  property  in- 
volved.   A  verdict  was  returned  in  favor  of 
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the  defendant  on  which  a  Jadgment  for  costs 
was  rendered.  In  a  subsequent  action  upon 
the  bond  the  court  held  the  sureties  not  li- 
able for  the  value  of  the  property,  since  Its 
return  was  not  adjudged  in  the  replevin  ac- 
tion. In  the  course  of  Its  opinion  the  court 
said:  "The  difficulty  arises  out  of  the  fact 
that  the  judgment  In  the  replevin  action  did 
not  provide  for  a  return  of  the  property. 
Judgments  and  not  verdicts  rule  causes. 
The  verdict  In  the  replevin  action  exerts  no 
controlling  Influence  In  this  collateral  pro- 
ceeding, for  in  it  the  rights  of  the  parties 
are  to  be  measured  by  the  judgment,  and  we 
cannot  overleap  It  and  act  upon  the  verdict 
Nor  can  we  here  Inquire  whether  the  judg- 
ment was  right  or  wrong.  *  •  •  It  Is 
a  general  rule  that  sureties  are  not  to  be 
held  beyond  the  terms  of  their  contract,  and 
a  statutory  undertaking  must  be  construed 
so  as  to  give  eftect  to  the  terms  employed. 
The  liability  of  the  surety  on  the  bond  In 
suit  is,  by  the  terms  employed,  limited  to 
three  things:  The  due  prosecution  of  the  ac- 
tion, the  return  of  the  property  If  a  return 
be  adjudged,  and  the  payment  of  such  sums 
of  money  as  may  be  recovered  against  the 
plaintiff.  These  are  Independent  things.  If 
a  complaint  should  charge  a  failure  to  prose- 
cute, and  a  recovery  of  damages.  It  would 
certainly  not  be  a  sufSclent  answer  to  aver 
that  the  property  had  been  returned;  and, 
on  the  other  hand.  If  a  return  had  been  ad- 
Judged  In  such  a  case,  it  would  not  be  suffi- 
cient to  answer  payment  of  costs  and  dam- 
ages. The  question  is,  however,  so  well 
settled  by  authority  that  we  deem  it  unneces- 
sary to  enter  upon  a  discussion  of  this  point, 
and  content  ourselves  with  quoting  from  a 
recent  treatise  the  following  statement  of 
the  rule:  'These  conditions  have  always 
been  treated  as  independent,  and  If  either 
was  not  complied  with  the  bond  was  for- 
feited.' 2  Sutherland,  Dam.  42.  •  •  •  A 
surety  cannot  be  held  for  a  thing  he  did 
not  undertalce  to  perform,  and  in  this  case 
the  surety  did  not  undertake  to  be  respon- 
sible for  the  return  of  the  property  imless  a 
return  should  be  adjudged  by  the  court 
This  Is,  as  we  have  shown,  an  Independent 
condition,  and  no  liability  can  be  fastened 
on  the  surety,  unless  it  is  made  to  appear 
that  the  act  alleged  to  constitute  the  breach 
la  within  the  terms  of  the  condition.  We  are 
unable  to  perceive  how  a  failure  to  return 
the  property  can  constitute  a  breach  in  a 
case  where  there  has  been  no  Judgment  for 
a  return.  The  undertaking  is  not  a  general 
one  for  the  return  of  the  property,  but  is  an 
undertaking  for  the  return  in  case  it  shall 
be  so  adjudged,  and  the  contract  of  the 
surety  is,  therefore,  restricted  and  limited  by 
the  terms  of  the  Instrument  The  liability 
of  the  surety  depends  upon  the  judgment, 
for,  imless  a  judgment  is  entered  awarding 
a  return,  the  case  is  not  within  the  contract 
To  bring  the  case  within  the  terms  of  the 
contract  it  must  be  made  to  ai>peur  that  the 


court  had  awarded  a  return.  To  bold  the 
surety  liable  for  a  failure  to  return  where 
no  return  had  been  adjudged  would  be  to 
hold  him  in  a  case  not  within  the  spirit  or 
letter  of  his  undertaking."  A  similar  state 
of  facts  was  presented  In  the  case  of  Val- 
landlngham  v.  Ray,  128  Ky.  506,  108  S.  W. 
896.  Holding  that  no  recovery  could  be 
had  in  an  action  upon  the  replevin  bond, 
the  court  said:  "One  of  the  provisions  of 
the  bond  is  that  the  plalntUI  In  the  replevin 
suit  will  duly  prosecute  that  action.  As 
above  stated,  the  record  in  this  case  shows 
that  he  did  so.  The  other  covenants  in  the 
bond  are  to  the  effect  that  the  plaintiff 
shall  return  the  property  if  a  restitution  is 
adjudged,  and  that  they  will  be  answerable 
to  the  defendants  in  the  replevin  suit  for 
such  sums  as  may  be  adjudged  them  there- 
in. In  order  to  determine  the  liability  of 
the  bondsmen  upon  these  two  covenants  of 
the  bond,  we  must  look  alone  to  the  judg- 
ment in  the  replevin  suit  for  the  covenants 
expressly  provide  that  their  liability  In 
these  particulars  is  to  be  measured  by  that 
judgment  When  so  tested,  we  find  that 
there  has  been  no  breach  of  the  bond  what- 
ever for  which  these  bondsmen  can  be  held 
liable."  To  the  same  effect  are  the  follow- 
ing cases:  Vlnyard  v.  Barnes,  124  III.  346, 
16  N.  E.  254;  Chambers  v.  Waters,  7  Cal. 
390;  Clark  v.  Norton,  6  Minn.  412  (Gil.  277): 
Mitchum  V.  Stanton,  49  Cal.  302;  Colorado 
Springs  Co.  v.  Hopkins,  5  Colo.  206.  The 
case  of  Meigs  v.  Keach,  1  Wash.  T.  306.  is 
cited  by  the  respondent  as  maintaining  tlie 
position  that  an  action  will  lie  upon  the 
bond  in  suit  In  that  case  It  appears  that 
Keach  brought  suit  against  Meigs  to  recover 
the  possession  of  certain  personal  property, 
and  therein  obtained  possession  by  giving 
a  replevin  bond  with  sureties,  that  Meigs 
gave  bond  according  to  the  statute  and  ob- 
tained a  return  of  the  property,  and  that 
Keach  thereupon  dismissed  his  action  and 
paid  the  costs.  After  this  had  been  done, 
Meigs  began  an  action  upon  the  bond,  alleg- 
ing the  facts  we  have  set  forth,  "and.  In 
addition  thereto,  a  breach  of  the  former 
bond  by  failure  to  prosecute,  and  damages." 
A  demurrer  was  sustained  to  the  complaint 
in  the  court  below,  which  was  reversed  on 
appeal;  the  court  saying:  "It  is  settled  law 
that  where,  in  an  action  for  the  recovery 
of  personal  property,  a  statutory  bond  is 
given  by  the  plaintiff,  to  prosecute,  and  the 
plaintiff  discontinues,  even  with  consent  of 
defendant,  and  a  fortiori  If  without  defend- 
ant's consent  the  defendant  can  sue  upon 
the  bond  and  recover  for  breach."  The 
case  seems  to  be  contrary  to  the  earlier  case 
of  Boyer  v.  Fowler,  1  Wash.  T.  102,  but,  con- 
ceding it  applicable  to  our  present  statutes, 
it  is  distinguishable  from  the  case  at  bar 
for  the  reason  that  there  was  a  breach  of 
the  conditions  of  the  bond  in  that  the  plain- 
tiff failed  to  prosecute  his  action,  while  In 
the  present  case  the  plaintiff  did  prosecute 
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his  action  to  a  Judgment  on  the  merits,  and 
complied  with  the  Judgment  rendered  against 
him.  We  conclude,  therefore,  that  the  court 
did  not  err  in  refusing  to  allow  a  recovery 
on  the  bond. 

[3]  The  appellant  further  contends  that 
she  should  have  been  allowed  to  recover 
against  Bussell  as  for  a  conversion  of  the 
property.  But  it  seems  to  us  that  her  rights 
to  the  property  were  or  should  have  been 
tried  out  In  the  replevin  action.  The  ques- 
tion of  the  right  to  the  property  was  then 
the  sole  question  at  issue.  When  the  prop- 
erty was  found  by  the  court  to  have  been 
wrongfully  taken  from  her,  she  had  the 
right  to  take  a  Judgment  for  the  return  of 
the  property  to  her,  or  for  Its  value  In  case 
a  return  thereof  could  not  be  had,  and  she 
was  bound  at  her  peril  to  see  that  the 
proper  Jndgment  was  entered.  It  Is  true 
that  she  attempted  to  have  a  Judgment  en- 
tered which  seemingly  conformed  to  her 
rights,  which  the  court  refused  her.  If  this 
refusal  was  wrongful,  her  remedy  was  not 
to  acquiesce  therein  and  bring  a  new  action. 
She  should  have  moved  against  the  Judgment 
Itself,  and,  if  necessary,  appealed  therefrom. 
Bat  the  jndgment  standing  unmodified  and 
unreversed  measures  her  rights  to  the  prop- 
erty between  herself  and  the  adverse  party 
to  the  action. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  GOSE,  MOUNT,  and 
PARKER,  JJ.,  concur. 

<68  Wash.   99) 

BAKER  V.  SHAW  et  nx. 

(Supreme  Court  of  Washington.     April  8, 
1012.) 

1.  Sales  (J  22*)— Option— Withdrawal. 

An  option  to  buy  without  consideration 
coald  not  be  withdrawn  after  acceptance  and 
tender  of  performance. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  39-43;   Dec.  Dig.  §  22.*] 

2.  Sales   (f  22*)— Option— Withdrawal. 

An  option  given  for  a  valuable  considera- 
tion cannot  be  withdrawn  within  the  agreed 
period  of  time  over  which  it  is  to  extend. 

[E5d.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  ii  39^3;   Dec  Dig.  {  22.*] 

3.  Sales    (|   74*)— Contract— Construction 
— Partial  Payment. 

Under  a  sale  agreement  supplemental  to 
an  option  to  purchase  corporate  stock  and  oth- 
er property,  specifying  that  the  buyer  was  to 
deposit  a  certain  sum  and  that  the  seller  was 
to  deposit  the  corporate  stock  in  a  certain 
bank  at  a  stated  time  "balance  dne  on  inven- 
tory to  be  paid  when  said  inventory  book  is  ex- 
tended and  footed"  by  the  seller,  the  sum  de- 
.posited  was  a  partial  payment  on  the  contract. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  <!  203-213;    Dec.  Dig.  8  74.*] 

4.  Sales  (J  71*)— Contracts — Construction. 

Under  an  option  to  purchase  certain  prop- 
erty, including  accounts  receivable  at  a  certam 
pen  cent,  of  their  face  value,  and  a  special 
agreement  providing  for  an  inventory  of  the 
accounts  to  be  made  by  the  seller,  the  buyer 
could    elect   to   purchase   the    other   property 


without  announcing  Ms  election  as  to  taking 
the  accounts  until  the  inventories  had  been 
completed  and  submitted  to  him. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  189-196;   Dec  Dig.  |  71.*] 
5.  Sales   (|  1*)  —  Contracts  —  Certainit — 

Price. 

Where  the  parties  to  a  contract  for  the 
sale  of  personhl  property  agree  upon  the  meth- 
od for  ascertaining  its  value  without  any  refer- 
ence to  liabilities,  the  presumption  is  that  if 
there  are  any  liabilities  they  will  be  deducted 
from  such  value  to  arrive  at  the  selling  price, 
and  hence  the  contract  was  not  void  on  the 
ground  that  it  was  uncertain  as  to  the  price  to 
be  paid. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SI  1,  »-5;   Dec  Dig.  8  1.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  E,  H.  Baker  against  J.  N.  SbaW 
and  wife.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  instructions. 

Trefethen  &  Grinstead,  of  Seattle,  for  ap- 
pellant. Howard  Waterman  and  Smith  & 
Cole,  all  of  Seattle,  for  respondents. 

.  CROW,  J.  Action  by  B.  H.  Baker  against 
J.  N.  Shaw  and  Gertrude  M.  Shaw,  his  wife, 
to  recover  damages  for  an  alleged  breach  of 
contract.  The  only  issue  tried  was  wheth- 
er there  was  any  contract.  The  trial  Judge 
held  there  was  not,  and  without  admitting 
evidence  of  damages  dismissed  the  action. 
The  plaintiff  has  appealed. 

The  following  f|pdlngs  were  made  by  the 
trial  judge: 

"(2)  That  on  October  29,  1909,  and  at  all 
times  hereafter  up  to  and  including  the  time 
of  said  trial,  the  defendant  J.  N.  Shaw  was 
the  owner  of  all  but  two  shares  of  the  capi- 
tal stock  of  the  Cpmmerdal  Importing  Com-, 
pany.  Incorporated,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Washington,  and  was  the  president  and  man- 
ager of  said  corporation. 

"(3)  That  on  October  30,  1909,  the  def«id- 
ant  J.  N.  Shaw  gave  to  the  plaintiff  a  writ- 
ten option  to  purchase  the  capital  stock  of 
said  Commercial  Importing  Company,  Incor- 
porated; that  there  was  no  consideration 
whatever  for  said  option;  and  that  said  op- 
tion was  in  the  following  words  and  figures: 
'Seattle,  Washington,  October  30,  1909.  For 
the  consideration  of  one  dollar  In  hand  paid, 
the  receipt  whereof  is  acknowledged,  J.  N. 
Shaw  hereby  gives  to  E.  H.  Baker,  for  the 
space  of  time  of  thirty  days,  an  option  for 
the  purchase  of  all  the  capital  stock  and 
assets  of  the  Commercial  Importing  Compa- 
ny In  the  following  manner:  All  merchan- 
dise of  the  Commercial  Importing  Company 
at  invoice  cost.  All  fixtures  and  machinery 
at  75  per  cent,  of  cost.  All  coffee  uma  at 
66%  per  cent.  of.  cost.  And  an  option  on 
any  accounts  receivable  at  75  per  c«it.  of 
its  face  value.  In  addition  said  Baker  shall 
pay  five  thousand  dollars  for  the  good  will 
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of  said  business  of  said  Commercial  Import- 
ing Company  and  said  Shaw  agrees  tbat  he 
will  not  carry  on  the  coffee  business  In  the 
state  of  Washington  for  the  term  of  two 
years  from  date  without  the  permission  of 
said  Baker.  [Signed]  J.  N.  Shaw.  The 
foregoing  conditions  are  hereby  accepted  on 
this  30th  day  of  October,  1909. '  [Signed]  E. 
H.  Baker.' 

"(4)  That  on  November  27, 1900,  the  plain- 
tiff stated  to  the  defendant  J.  N.  Shaw,  that 
he  was  ready,  willing,  and  able  to  comply 
with  all  of  the  terms  set  forth  In  said  op- 
tion; and  that  on  said  date  the  plaintiff  and 
said  defendant  signed  the  following  writ- 
ten Instrument  relating  to  the  option  set  out 
In  the  preceding  paragraph:  'November  27, 
1909.  Inventory  to  be  taken  Sunday,  No- 
vember 28,  1909.  The  sum  of  $5,000  to  be 
deposited  by  Baker  in  Scan.- Am.  Bank,  at 
1:30  o'clock  p.  m.,  November  29,  '09;  Shaw 
to  deposit  capital  stock  at  said  bank  at  same 
time.  Balance  due  on  Inventory  to  be  paid 
when  said  Inventory  book  is  extended  and 
footed  by  J.  N.  Shaw  all  according  to  terms 
of  option  between  us.  The  matter  of  lease 
on  location  at  1012  Western  avenue,  Seattle, 
shall  be  taken  up  by  the  parties,  or  their 
attorneys,  and  If  no  agreement  to  compen- 
sation therefor  can  be  reached,  then  Ever- 
ett Smith,  Esq.,  shall  be  appointed  as  arbi- 
trator to  decide  the  matter  and  his  decision 
shall  be  flnal.  [Signed]  J.  N.  Shaw.  [Sign- 
ed]   B.  H.  Baker.' " 

Appellant  requested  th^  following  findings, 
which  were  refused: 

"(2)  That  on  October  29,  1909,  and  at  all 
times  thereafter  up  to  and  including  the 
time  of  said  trial,  the  defendant  J.  N.  Shaw 
was  the  owner  of  all  but  two  shares  of  the 
.  capital  stock  of  the  Commercial  Importing 
Company,  Incorporated,  a  corporation  organ- 
issed  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Washington,  one  of  said 
shares  being  In  the  name  of  bis  wife,  and 
another  in  the  name  of  a  friend,  for  the  pur- 
pose of  legally  complying  with  the  laws  and 
statutes  of  the  state  of  Washington  that 
trustees  of  the  company  should  hold  stock 
therein,  and  at  all  such  times  said  defend- 
ant J.  N.  Shaw  was  the  president  and  man- 
ager of  said  corporation;  and  his  wife  held 
the  other  offices  In  said  corporation.    •    •    • 

"(3)  That  on  the  30th  day  of  October, 
1009,  the  plaintiff  and  the  defendant  J.  N. 
Shaw  made  and  entered  into  an  agreement 
for  the  sale  by  the  defendant  3.  N.  Shaw  to 
the  plaintiff  of  all  of  the  capital  stock  of 
said  Commercial  Importing  Company,  In- 
corporated, a  corporation,  said  agreement 
being  in  words  and  figures  as  follows:  [Here 
follows  copy  of  the  agreement  of  October  30, 
1909.]    •     •    • 

"(4)  That  on  November  27,  1909,  the  plain- 
tiff stated  to  the  defendant  J.  N.  Shaw  tbat 
he  was  ready,  willing,  and  able  to  comply 
with  all  of  the  terms  set  forth  in  said  op- 
tion;   and  that  on  said  date  the  plaintiff 


and  said  defendant  signed  the  following 
written  agreement,  relating  to  the  option  set 
out  In  the  preceding  paragraph,  said  writing 
being  a  supplemental  agreement  to  the  pre- 
ceding agreement,  and  being  in  words  and 
figures  as  follows,  to  wit:  [Here  follows  the 
supplemental  agreement  of  November  27, 
1909.]    »    •    • 

"(5)  That  the  plaintiff  has  been  ready, 
willing,  and  able  at  all  times  to  comply  with 
all  terms  and  conditions  made  and  designat- 
ed in  said  agreement  of  October  30,  1909, 
and  said  supplemental  agreement  of  Novem- 
ber 27,  1900,  and,  In  accordance  with  the 
terms  of  said  supplemental  agreement  afore- 
said, the  plaintiff  herein  deposited  with  the 
Scandinavian-American  Bank,  as  stipulated 
in  said  supplemental  agreement  aforesaid, 
the  sum  of  is.OOO  therein  required,  and  had 
on  hand,  at  all  times  subsequent  to  the  said 
27tb  day  of  November,  1909,  in  readiness 
to  pay  for  such  capital  stock  aforesaid,  all 
sums  of  money  requisite  and  necessary  to 
pay  for  such  capital  stock  according  to  the 
terms  of  said  agreements  aforesaid,  and  the 
plaintiff  has  been  ready,  willing,  and  able 
to  faithfully  perform  and  execute  all  of  the 
terms  and  conditions;  that  the  defendant 
has  at  all  times  refused  to  comply  with,  to 
carry  out,  or  to  perform,  any  of  the  terms  or 
conditions  of  either  of  said  agreements  on  his 
part  to  be  done  and  performed.    »    •    » 

"(6)  That  the  said  agreements  were  made 
by  the  defendant  J.  N.  Shaw  as  agent  and 
representative  of  the  community  composed 
of  J.  N.  Shaw  and  Gertrude  M.  Shaw,  bis 
wife,  and  that  said  sale  of  said  capital  stock 
of  said  corporation  was  for  the  benefit  of 
said  community;  that  all  acts  of  said  J.  N. 
Shaw  and  the  failure  and  refusal  to  carry 
out  the  terms  of  said  agreement  by  the  said 
J.  N.  Shaw  were  acquiesced  In  and  ratified 
by  said  Gertrude  M.  Shaw,  his  wife." 

[1]  Construing  the  written  Instruments 
above  set  forth,  the  trial  Judge  sustained  re- 
spondents' contention  that  the  first  instru- 
ment was  given  without  consideration  and 
was  an  option  which  respondents  were  enti- 
tled to  withdraw,  and  did  withdraw,  and 
that  no  contract  existed.  The  record  Is  too 
lengthy  to  permit  a  detailed  statement  of 
the  evidence.  We  find  It  suflicient  to  show 
that  on  November  27,  1909,  appellant  notified 
respondents  of  his  acceptance  of  the  option 
and  his  election  to  purchase;  that  at  all 
times  thereafter  he  was  ready,  willing,  and 
able  to  perform  the  contract;  that  the  sup- 
plemental agreement  was  then  nude;  that 
in  compliance  therewith  he  deposited  $3,000 
in  the  bank  to  be  applied  on  the  purchase 
money;  tbat  respondents  did  not  complete 
or  extend  the  Inventories,  but  refused  to  de- 
liver them  to  ai)i)ellaut  unless  he  first  paid 
a  large  sum  arbitrarily  fixed  by  them;  that 
they  made  no  detailed  statement  of  bills  re- 
ceivable, and  that  they  constantly  Interpos- 
ed captious  objections  to  prevent  perform- 
ance by  appellant    Appellant  contended  the 
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oiigliial  Instrument  was  a  contract  of  sale, 
while  respondents  contended  It  was  an  op- 
tion only.  It  Is  conceded  that  no  considera- 
tion passed  from  appellant  to  respondents 
when  It  was  executed.  An  option  may  be 
granted  with  or  without  consideration. 

[2]  If  a  valuable  consideration  passes  from 
the  person  to  whom  the  option  is  given,  the 
party  giving  it  cannot  withdraw  his  oiler 
within  the  agreed  period  of  time  over  which 
the  option  Is  to  extend.  On  the  other  hand 
if  the  option  be  given  without  consideration, 
it  may  be  withdrawn  at  any  time  prior  to 
its  acceptance  and  a  tender  of  performance, 
but  not  thereafter,  aa  such  acceptance  will 
convert  It  into  a  bilateral  or  mutual  con- 
tract, binding  upon  both  parties.  S  Page  on 
Contracts,  §  1616. 

The  oral  evidence  and  supplemental  agree- 
ment unquestionably  show  that  the  option 
was  accepted  by  appellant  prior  to  any  with- 
drawal by  respondents;  that  from  and  aft- 
er November  27,  1909,  a  valid  contract  ex- 
isted between  the  parties,  tind  that  on  No- 
vember 29,  1909,  appellant  deposited  $5,000 
as  agreed. 

[3]  Some  question  is  raised  by  respond- 
ents as  to  the  purpose  of  this  deposit  They 
insist  that  it  was  of  no  benefit  to  them,  as  it 
was  not  agreed  upon  as  their  liquidated 
damages  should  appellant  refuse  to  further 
perform  the  contract  Its  manifest  purpose 
was  to  afford  evidence  of  appellant's  good 
faith  and  to  serve  as  a  partial  payment  on 
the  contract  That  it  was  to  be  a  partial 
payment  Is  apparent  from  the  following  lan- 
guage of  the  supplemental  agreement:  "Bal- 
ance due  on  Invebtory  to  be  paid  when  said 
Inventory  book  is  extended  and  footed  by  J. 
N.  Shaw."  That  is,  that  the  remainder  of 
the  purchase  price  over  and  above  the  par- 
tial payment  of  $5,000  was  to  be  paid  by 
appellant  Respondents,  however,  breached 
the  contract  by  failing  to  deposit  the  stock 
or  complete  the  Inventories. 

[4]  Respondents  further  contend  that  ap- 
pellant never  exercised  any  election  relative 
to  taking  the  bills  receivable.  Their  own  tes- 
timony was  that  he  did  declare  his  election 
not  to  take  them.  But  in  any  event  he  was 
under  no  obligation  to  announce  his  election 
In  that  regard  until  the  inventories  had 
been  completed  and  submitted  to  him  as  con- 
templated. Appellant  was  to  purchase  all 
of  the  capital  stock  which  was  owned  by  re- 
spondents. The  option  and  supplemental 
agreements  announced  a  rule  for  fixing  its 
value.  Appellant  did  every  act  that  could 
be  required  of  him  prior  to  his  receipt  of  the 
inventories  which  respondents  agreed  to 
complete  and  submit  to  him.  If  appellant 
elected  not  to  take  the  bills  receivable,  they 
would  become  respondents'  Individual  prop- 
erty, and  would  not  pass  to  appellant  as  as- 


sets of  the  corporation.  The  contract  admits 
of  no  other  interpretation,  and  the  evidence 
of  the  parties  without  dispute  shows  that 
they  so  construed  it. 

[Si  Respondents  further  Insist  the  con- 
tract was  incomplete,  vague,  and  uncertain 
because  it  did  not  expressly  provide  for  any 
disposition  of  the  liabilities  of  the  corpora- 
tion, but  failed  to  state  whether  they  were 
to  be  deducted  from  the  inventories  In  fix- 
ing the  contract  value  of  the  stock,  or  wheth- 
er they  were  to  be  assumed  by  appellant 
No  express  reference  to  the  liabilities  ap- 
pears in  the  written  instruments,  but  no 
uncertainty  exists  on  that  account  If  A., 
being  in  the  possession  of  property,  con- 
tracts to  sell  the  same  to  B.  for  a  stipulat- 
ed price.  It  will  be  presumed  In  the  absence 
of  any  agreement  to  the  contrary  that  the 
property  is  to  be  conveyed  to  B.  free  from 
any  liens,  incumbrances,  or  liabilities.  Wil- 
Uston  on  Sales,  !  218;  Clevenger  v.  Lewis, 
20  Okl.  837,  95  Pac.  230,  16  L.  R.  A.  (N.  S.) 
410,  16  Ann.  Cas.  56. 

In  this  action  the  parties  agreed  upon  a 
method  for  ascertaining  the  value  of  the 
stock  to  be  sold,  without  making  any  refer- 
ence to  liabilities.  It  was  therefore  to  be 
presumed  that  none  existed,  or  that  if  they 
did  exist  they'  would  be  deducted  from  the 
total  valuations  stated  in  the  inventories. 
The  parties  themselves  when  discussing  the 
Inventories  at  all  times  agreed  that  the  lia- 
bilities were  to  be  thus  deducted.  We  there- 
fore find  no  merit  in  this  contention.  The 
parties  were  bound  by  their  own  construc- 
tion of  the  contract.  While  taking  the  In- 
ventories some  dispute  arose  as  to  the  pric- 
es of  certain  items  which  we  need  not  men- 
tion. All  of  these  matters  were  temporarily 
passed  with  the  understanding  that  the  re- 
spondent J.  N.  Shaw  was  to  complete  the 
inventories,  make  his  footings,  and  submit 
them  to  appellant  This  he  never  did.  Ap- 
pellant although  Insisting  to  some  extent  on 
what  he  regarded  as  his  legal  rights,  con- 
tinually evinced  a  willingness  to  make  con- 
cessions on  all  these  Items  rather  than  lose 
his  purchase.  The  record  convinces  us  tliat 
respondents,  for  some  reason  not  disclosed 
by  the  evidence,  changed  their  minds,  and 
concluded  they  did  not  want  to  complete  the 
sale;  that  appellant  was  at  all  times  ready, 
willing  and  able  to  close  the  deal,  but  that 
without  fault  on  his  part  he  was  prevented 
by  respondents'  wrongful  acts  from  so  do- 
ing. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  admit  evi- 
dence for  the  purpose  of  ascertaining  any. 
damages  appellant  may  have  sustained. 

DITNBAR,  C.  J.,  and  CHADWICK,  MOB- 
RIS,  and  BLLIS,  JJ.,  concur. 
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(68  Wash.  Bl) 
STATE  ex  rel.  BREMER  t,  SUPERIOR 
COURT  FOR  KITSAP  COUNTY. 
(Sopreme  Court  of  Washington.    April  5,  1912.) 

Certiorabi  (8  5*)— Whebe  Lies— Appeal. 

Certiorari  is  not  tJie  proper  proceeding  to 
review  condemnation  of  land  for  a  street, 
tliougli  the  delay  of  an  aiipeal  would  give  ttie 
city  an  opportunity  to  drive  piling  and  carry 
the  street  across  the  lands. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §§  5,  6;   Dec.  Dig.  {  6.*] 

Department  2.  Application  by  the  State, 
on  the  relation  of  Sophia  Bremer,  for  a  writ 
of  certiorari  to  review  certain  proceedings 
of  the  superior  court  for  Kitsap  county. 
Dismissed. 

Hughes,  McMlcken,  Dovell  &  Ramsey,  and 
Otto  B.  Rupp,  of  Seattle,  for  plaintiff.  J.  W. 
Bryan,  of  Bremerton,  for  respondent. 

Per  CURIAM.  The  city  of  Bremerton  is 
seeking  through  condemnation  proceedings 
to  extend  one  of  Its  streets  over  certain  tide 
lands  belonging  to  relatrix.  The  trial  court, 
having  adjudged  the  contemplated  use  to 
which  the  city  sought  to  appropriate  the 
lands  was  a  public  use,  ordered  a  Jury  to 
ascertain  their  value  and  the  compensation  to 
be  paid  relatrix  for  the  lands  to  be  taken. 
Relatrix  thereupon  applied  to  this  court  for 
a  writ  of  certiorari  to  review  the  adjudica- 
tion of  public  use.  The  court  granted  an 
order  to  show  cause,  and,  upon  the  return 
thereof,  respondent  moves  to  quash,  upon 
the  ground  that  the  order  was  Improvldently 
Issued  and  that  relatrix  has  a  plain,  speedy, 
and  adequate  remedy  by  appeal. 

The  motion  to  quash  must  be  granted. 
We  have  established  the  rule  that  this  writ 
will  not  issue  where  an  appeal  will  He  fur- 
nishing an  adequate  remedy,  and  that  in  con- 
demnation proceedings  appeal  Is  the  proper 
proceeding  to  review  the  adjudication  of 
public  use.  The  cases  so  holding  are  so 
recent  that  we  do  not  deem  it  useful  to  dis- 
cuss the  question  further.  Puyallup  v.  Lacey, 
43  Wash.  110,  86  Pac.  215;  State  ex  rel. 
Northern  Pacific  v.  Superior  Court,  46  Wash. 
303,  89  Pac.  879;  Tacoma  v.  Nlsqually  Pow- 
er Company,  54  Wash.  292,  103  Pac.  49. 
Relatrix  does  not  contest  this  rule,  but  con- 
tends that  the  situation  Involved  discloses 
that  the  delay  Incident  to  the  appeal  will 
work  a  deprivation  of  a  substantial  right, 
and  prevent  the  enjoyment  of  the  fruits  of 
the  appeal,  and  hence,  as  to  her,  appeal  Is 
not  an  adequate  remedy.  This  contention  Is 
based  upon  the  assumption  that.  Inasmuch 
as  she  owns  all  the  lands  sought  to  be  con- 
demned, the  city  win,  Immediately  upon  the 
return  of  verdict,  accept  the  award,  enter 
Judgment,  and  drive  piling  to  carry  the  street 
across  the  lands,  which  would  seriously  Inter- 
fere with  her  contemplated  use  of  these 
lands,  and  cause  her  great  damage.  We  can- 
not see  that  the  situation  presented  is  any 


ditfermt  from  what  tt  would  be  If  the  street 
was  to  be  taken  from  uplands  wholly,  and 
the  possibility  of  a  complete  construction 
before  the  appeal  could  be  determined.  The 
Legislature  having  provided  for  the  appeal 
and  fixed  It  as  the  proper  remedy  for  those 
aggrieved,  the  courts  cannot  change  It  be- 
cause it  would  work  more  or  less  of  a  hard- 
ship. Such  is  doubtless  the  case  In  most 
Judgments.  The  fruits  of  this  appeal  would 
be  the  right  to  the  possession  of  these  lands, 
and  that  would  still  remain  to  relatrix.  We 
cannot  see  that  any  of  her  substantial  rights 
will  be  80  seriously  Interfered  with  as  to 
make  this  case  an  exception. 

The  motion  to  quash  Is  granted,  and  the 
application  dismissed. 


(88  -Weuih.  1»> 
ELLIOTT  T.  SEATTLE,  R.  &  S.  RT.  CO. 

(Supreme  Court  of  Washington.     April  8, 
1912.) 

1.  Carriers  ({  314*)— IitJaRiES  to  Passen- 
OEBs  —  Street  RAiLBOAOft— Passing  Cab- 
Complaint. 

Where  a  complaint  for  injuries  to  a  pas- 
senger on  one  car  by  being  struck  by  a  car 
passing  oik  the  opposite  track  alleged  that  the 
accident  was  caused  by  defendant's  negligence 
in  running  another  car  in  the  opposite  direc- 
tion at  a  high  and  dangerous  rate  -of  speed, 
without  signal,  sign,  or  warning,  it  stated  a 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  1260,  1270,  127»-1280:  Dec. 
Dig.  i  314.*] 

2.  Cabbiers  ({  303*)  —  Injubiu  to  Passen- 
gers— Negligence. 

Where  a  city  ordinance  required  street 
car  companies  to  equip  their  cars  with  gates 
or  guards  on  the  side  of  the 'platform  next  to 
the  opposite  track  to  prevent  passengers  from 
entermg  or  alighting  from  that  side,  it  was 
the  duty  of  a  carrier  operating  a  double  track 
street  railroad  not  only  to  provide  gates,  but 
to  see  that  they  were  kept  closed,  and  hence, 
where  a  passenger  on  a  crowded  car  attempt- 
ed to  alight  on  the  side  next  to  the  adjoinmg 
track  through  open  gates  and  was  struck  ana 
injured  by  a  car  passing  in  the  opposite  direc- 
tion, the  facts  indicated  actionable  negligence. 
[Ed.  Note. — For  other  cases,  see  (Carriers, 
Cent.  Dig.  H  1216,  1218, 1224-1243;  Dec.  Dig. 
i  303.*] 

3.  Carriers  (J  331*)- Street  Railroaps  — 
Injuries  to  Passengers  —  Contributobt 
Negligence. 

Where  a  passenger  on  a  street  car  was 
injured  while  attempting  to  alight  and  when 
he  was  in  the  act  of  getting  on  the  step  of 
the  car,  the  fact  that  he  might  have  ridden  in 
the  car  instead  of  on  the  platform  was  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1371,  1374-1382;  Dec.  Dig,  1 
331.*] 

4.  Carriers  (|  347*)— Injuries  to  Passen- 
OEBS — Aliobting  froh  Cab — Negligence- 
Question  for  Jubt. 

Where  plaintiff  testified  that  he  attempted 
to  alight  from  the  left  side  of  a  street  car  be- 
cause the  platform  was  so  crowded  that  he 
could  not  get  to  the  right  entrance,  and  there 
was  no  barrier  to  prevent  his  alighting  from 
the  left  side,  which  was  dangerous  because  of 
the  presence  of  another  track  on  which  cars 
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were  operated  in  the  oppogite  direction, 
whetlier  he  was  negligent  in  attempting  to 
•light  from  that  side  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.   Dig.  §{  134&-1397,  1402;    D%e.  Dig.  i 

D^artment  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  QUllam,  Judge. 

Action  by  WlllUm  J.  Elliott  against  the 
Seattle,  Renton  &  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Will  H.  Thompson  and  Morris  B.  Sachs, 
both  of  Seattle,  for  appellant  Frank  E. 
Oreen,  of  Seattle,  for  respondent 

CHADWICK,  J.  This  action  was  brought 
to  recover  damages  for  personal  Injuries. 
The  plaintiff  was  a  passenger  upon  an  In- 
bound car  of  the  defendant  company  which 
operates  a  street  car  line  between  Renton 
and  Seattle.  A  part  of  the  way  the  track  is 
single,  but  from  Billman  City  Into  Seattle 
there  Is  a  double  track.  When  running  over 
the  single  track  both  sides  of  the  back  plat- 
form are  kept  open.  In  running  over  the 
double  track  the  left  side  or  the  one  next 
to  the  double  track  Is  closed.  This  was  ac- 
complished by  means  of  a  collapsible  iron 
gate  which  was  fastened  by  a  catch  and  bolt 
On  the  morning  of  the  accident  the  testimony 
shows  to  a  certainty  that  the  conductor 
closed  and  fastened  the  gate  at  Hiliman 
City.  When  plaintiff  boarded  the  car,  all 
of  the  seats  were  taken,  and  he  took  a  posi- 
tion on  the  back  platform,  standing  near  the 
handle  of  a  wheel  brake  on  the  left  side. 
The  car  was  one  that  was  due  to  arrive  in 
Seattle  about  9.  o'clock,  but  before  arriving 
at  Ninth  street  it  bad  become  so  crowded 
that  the  passengers  were  standing  on  the 
platform  and  In  an  alcove  at  the  end  of  the 
car  so  that  they  were,  in  the  language  of  a 
witness,  "chest  to  chest;  back  to  chest."  The 
testimony  shows  that,  while  the  seating  ca- 
pacity of  the  car  was  about  40,  there  were 
approximately  125  passengers  on  the  car. 
The  testimony  of  the  plalntifT  tends  to  show 
that  as  the  car  approached  Ninth  street 
where  plaintiff  and  others  who  were  regular 
patrons  of  the  company  were  accustomed  to 
alight,  be  crowded  his  way  toward  the  left 
side  of  the  car,  intending  to  get  off  on  the 
side  next  to  the  opposite  track;  that,  as  he 
was  about  to  catch  the  handrail  or  handles 
at  the  side  of  the  entrance,  the  brakes  were 
set  in  such  a  way  that  the  car  lurched  or 
jerked,  so  that  all  of  those  standing  swayed 
with  the  car;  that  plaintiff  was  thrown  off 
his  balance  and,  in  attempting  to  save  him- 
self, caught  the  grab  at  his  right  with  both 
bands.  The  momentum  of  the  car  threw  him 
around  so  timt  he  was  facing  the  entrance; 
that  at  this  moment  a  car  on  the  opposite 
track,  going  about  20  miles  an  hour,  with 


no  bell  sounding,  was  approaching;  that  he 
could  not  save  himself,  and  was  struck  by 
the  grabhandle  of  the  opposite  car,  and  re- 
ceived the  Injury  of  which  he  now  com- 
plains. 

The  testimony  of  the  defendant  tends  to 
show  that  plaintiff,  who  made  the  trip  six 
days  in  every  week,  delll>erately  and  to  suit 
his  own  convenience  started  to  get  off  the 
car  on  the  off  side;  that  he  backed  down 
the  steps,  holding  the  handle  on  either  side 
of  the  entrance;  that  he  threw  bis  bead 
back  beyond  the  19  inches  of  clearance  be- 
tween the  cars;  that  he  was  unmindful  of 
his  own  safety  as  well  as  of  the  fact  that 
the  double  track  was  a  token  of  danger, 
and  that  if  the  gate  was  open  It  was  open- 
ed by  plaintiff,  or,  if  not  by  him,  by  another; 
In  any  event  that  It  was  opened  without 
the  linowledge  or  consent  of  the  conductor 
who,  because  of  the  crowded  condition  of 
the  car,  was  riding  on  one  of  the  steps  at 
the  right  entrance  and  could  not  see  the 
gate  on  the  other  side.  We  confess  that,  in 
the  light  of  the  record,  the  defense  seems 
to  have  been  the  better  sustained.  But  m 
this  court  has  so  often  announced,  the  facts 
are  for  the  jury,  and.  It  having  accepted  the 
case  of  plaintiff  as  true  and  rejected  the 
testimony  of  the  defendant  the  judgment 
must  be  affirmed  unless  the  law  as  applied 
to  the  facts  as  found  by  the  jury  Intervenes. 

[1]  It  Is  first  urged  that  the  complaint 
does  not  state  a  cause  of  action.  It  Is  said 
that  this  must  be  so  unless  it  be  the  law 
that  mere  negligence  in  allowing  the  car  to 
become  overcrowded,  and  to  be  carrying  an 
excessive  number  of  passengers,  is  in  itself 
actionable  merely  because  the  passengers  In 
moving  about  push  or  crowd  one  of  their 
number  off  the  car;  and  unless  It  is  shown 
that  the  action  of  the  passengers  was  such 
that  It  was  apparent  to  the  employfe  In 
charge  of  the  car  that  their  action  was  en- 
dangering the  passenger.  This  may  be  true, 
but  it  occurs  to  us  that  defendant  has  over- 
looked an  important  element  in  the  case,  if 
Indeed  It  be  not  the  proximate  cause  of  the 
Injury.  It  Is  alleged  that  the  accident  oc- 
curred "also  on  account  of  defendant's  neg- 
ligence and  carelessness  in  running  another 
car  in  the  opposite  direction  on  the  adjoin- 
ing street  car  track  *  •  •  at  a  high  and 
dangerous  rate  of  speed,  without  giving  any 
signal,  sign,  or  warning  of  the  approach 
thereof."  We  think  a  cause  of  action  Is 
stated. 

[2]  It  Is  next  urged  that  there  Is  no  proof 
of  actionable  negligence.  The  only  question 
which  occurs  on  this  assignment  Is  whether 
the  defendant  performed  Its  whole  duty 
when  the  conductor  closed  the  gate  at  Hill- 
man  City,  and  is  not  to  be  charged  because 
plaintiff  or  some  one  else  opened  It  before 
the  accident  occurred.  We  are  bound  to 
assume,  for  the  jury  has  so  found,  that  plain- 
tiff did  not  open  the  gate.    This  being  so. 
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It  would  follow  that,  if  tbe  gate  was  opened 
by  another,  the  company  would  be  liable  to 
a  pasaenger  who  was  innocent  of  offense.  Be- 
ing charged  with  a  high  degree  of  care.  It  is 
bound  to  so  operate  Its  safeguards  that,  when 
they  are  not  for  any  reason  under  the  eye 
of  the  conductor,  a  third  person  cannot  undo, 
to  the  prejudice  of  another,  the  precautions 
which  have  been  taken,  and  wlilch  the  law 
Imposes  for  the  safety  of  passengers.  It 
will  be  remembered  that  the  crowd  was  such 
on  this  car  that  the  conductor  could  not  see 
the  gate.  An  ordinance  of  the  city  was  in- 
troduced by  plaintiff,  and  by  its  terms  the 
duty  is  put  upon  street  car  companies  operat- 
ing double  track-  systems  to  equip  their  cars 
"with  gates  or  guards  upon  that  side  of 
such  platform  of  each  of  said  cars  which 
is  next  to  the  track  of  said  line  other  than 
the  one  upon  which  said  cars  are  being  run 
or  operated,  which  gates  or  guards  shall  so 
Inclose  the  platform  of  said  car  that  it  will 
be  Impossible  for  passengers  to  enter  such 
cars  or  alight  therefrom  upon  the  side  of 
said  platform  so  furnished  or  provided  with 
gates  and  guards."  This  ordinance,  the  fact 
that  the  accident  occurred,  and  the  fact  that 
plaintiff  did  not  open  the  gate,  are  enough 
to  sustain  the  finding  of  negligence.  Such  or- 
dinances (and  it  may  be  questioned  whether 
they  do  more  than  affirm  a  general  rule)  are 
Intended  to  protect  the  absentminded  from 
their  Inattention,  the  careless  from  their 
want  of  care,  and  the  foolish  from  their  fol- 
ly; and  If,  in  spite  of  such  precaution,  one 
of  these  opens  the  gate,  the  fact  that  it  had 
once  been  closed  would  not  bar  an  action 
by  one  who  was  not  responsible  for  the  con- 
dition existing  at  the  time  the  accident  actu- 
ally occurred.  Defendant  has  cited  many 
cases  to  sustain  Its  position,  but  we  do  not 
conceive  them  to  be  In  point.  They  could 
only  be  held  applicable  If  we  assume  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, or  that  he  opened  the  gate.  This  we 
hare  no  power  to  do. 

[3]  It  is  finally  urged  that  the  testimony 
shows  that  plaintiff  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  The 
question  is  whether  plaintiff  should  have 
taken  his  place  standing  inside  the  car  or 
on  the  platform.  Under  the  admitted  facts 
he  was  making  his  way  out,  and  was  in  the 
act  of  getting  on  the  step  at  the  time  be  was 
hurt.  The  fact  that  be  might  have  ridden 
In  the  car  instead  of  on  the  platform  thus 
becomes  immaterial. 

[4]  Whether  plaintiff  should  have  gone  to 
the  right  entrance  Instead  of  to  the  left  is 
also  a  question  for  the  Jury,  for  his  testi- 
mony is  that  the  way  was  so  crowded  that 
he  could  not- get  to  the  right  entrance.  To 
hold  plaintiff  guilty  of  contributory  negli- 
gence under  the  testimony  in  this  case  would 
be  to  hold  that  the  mere  act  of  a  passenger 
in  alighting  "from  a  crowded  car  on  the  off 
side  is  contributory  negligence  as  a  matter 


of  law.    The  law  wUI  not  sustain  as  In  so 
holding. 
Finding  no  error,  the  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  GOSE,  CROW,  and 
PARKER,  JJ.,  concur. 


(68  Wasb.   84) 

BLANKENSHIP  v.  KINO  COUNTY. 

(Supreme  Court  of  Washington.     April  S, 
1912.) 

1.  Highways  (§  190*)— Injtjkiks  to  Travki.- 
EBS— Duty  to  Keep  Clear. 

A  county  which  opens  a  highway  for  a 
sufficient  width  to  make  it  reasonably  safe  and 
convenient  for  ordinary  travel  need  not  keep 
the  sides  of  the  opened  way  free  from  obstruc- 
tions, nor  erect  barriers  where  there  ia  no  nn- 
usual  danger  to  be  encountered. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  H  479,  480;   Dec  Dig.  i  190.*] 

2.  Highways  (S  197*)— Injubiks  to  Tbavkl- 

EBS— CONTRIBl  .  ^RY  NEGLIGENCE. 

A  traveler  on  a  highway  is  not  held  to  ai 
strict  an  accountability  where  be  is  Injured  by 
an  obstruction  in  the  traveled  part  of  the 
highway  as  he  would  be  were  be  injured  by 
an  obstruction  outside  the  place  of  travel, 
though  he  is  expected  to  keep  within  the  way 
prepared' for  travel. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  »  491-493,  498-^03;  Dec  Dig.  | 
197.»] 

3.  HlOHWATB»  (I  213*)— IWJtJBIES  TO  TRAVXL- 

EBS— Neouoenck— Question  fob  Juby. 
Where  all  the  parts  of  a  highway  were 
used  by  the  public  for  travel,  though  only  the 
center  was  macadamized,  the  question  whether 
the  public  authorities  intended  that  all  parts 
of  the  way  should  be  used  by  the  public  so  as 
to  require  the  removal  of  obstructions  from 
any  part  of  the  highway  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §i  535-537;    Dec.  Dig.  {  213.»] 

4.  Highways  (§  213*)— Obstructions— In- 
juries TO  Travelers- Notice. 

Where  an  ohstmction  in  a  highway  was 
permitted  to  remain  in  the  traveled  part  there- 
of for  five  months,  the  question  whether  the 
public  officials  knew,  or  ought  to  have  known, 
of  the  obstruction,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  535-637;   Dec.  Dig.  i  213.*] 

6.  Highways  (§  197*)— Injuries  to  Tbavei.- 
ER8— Contributory  Negligence. 

A  traveler  injured  on  a  defective  highway 
is  not  as  a  matter  of  law  guilty  of  contributory 
negligence  merely  because  he  had  previous 
knowledge  of  the  defect,  but  proof  of  his  knowl- 
edge bears  on  the  question  of  contributory  neg- 
ligence alotag  with  other  facts  surrounding  the 
accident. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  a  491-493,  49&-503;  Dec  Dig.  | 
197.»] 

6.  Highways  (§  213*)— Injuries  to  Travel- 
EBs — Contributory  Negligence — Question 
for  .Tury. 

Whether  a  traveler  injured  on  a  defective 

hiffhway  was  guilty  of  contributory  negligence 

held  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Highways, 

Cent  Dig.  §§  535-537;  Dec  Dig.  f  213.*] 

Mount  and  Morris,  JJ.,  dissenting. 
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Department  2.  Appeal  from  Saperior  Ooart, 
King  County;  Wilson  R.  Gay,  Judge. 

Action  by  H.  O.  Blankenshlp  against  King 
County.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  for  new  trial. 

George  F.  Hannan  and  Richard  Q.  Hutcb- 
Inson,  both  of  Seattle,  for  appellant.  John  F. 
Murphy  and  Robert  H.  Evans,  both  of  Seat- 
tle, for  respondent 

FULLERTON,  J.  The  appellant  sought  In 
this  action  to  recover  for  personal  injuries 
received  by  him  from  an  accident  happening 
while  be  was  driving  a  team  upon  a  county 
road  in  King  county.  The  roadbed  at  the 
place  of  the  accident  was  some  24  feet  in 
width,  and  had  been  macadamized  for  a 
width  of  16  feet  along  its  center.  The  road, 
80  the  appellant  testified,  was  traveled 
throughout  its  entire  width,  although  the 
heavy  traffic  passed  over  the  macadamized 
portion  of  the  way.  At  the  place  of  the  ac-' 
ddent,  and  for  some  distance  on  each  side 
thereof,  the  road  had  been  graded  out  from 
the  side  of  a  hill,  and  lay  in  the  shape  of  a 
ctorve;  the  point  of  the  curve  extending  to- 
wards the  summit  of  the  bill.  On  the  other 
side  it  broke  off  abruptly,  owing  to  the  fact 
that  the  roadbed  was  built  up  from  the  nat- 
ural slope  of  the  hill.  Some  five  months  or 
more  before  the  accident  one  Barret,  for 
parposes  of  his  own  in  no  way  connected 
with  the  affairs  of  the  county,  hauled  and 
placed  on  the  roadbed  between  the  macad- 
amized portion  of  the  way  and  the  hill  two 
blocks  of  granite  two  feet  by  two  feet  by 
four  feet  in  size,  laying  them  diagonally  to 
the  course  of  the  road,  so  that  their  ends 
reached  within  a  foot  and  a  half  or  two  feet 
of  the  macadamized  part  of  the  road.  On 
the  evening  of  September  16,  1909,  the  appel- 
lant drove  along  the  highway  towards  his 
home  with  a  team  of  well-broken  borses  and 
a  light  wagon,  traveling  In  a  trot  at  a  speed 
of  perhaps  six  miles  an  hour.  As  he  reached 
the  point  In  the  road  where  the  granite 
blocks  were  placed,  be  collided  with  them. 
The  collision  broke  the  right  front  wheel 
of  his  wagon  to  pieces,  and  caused  the  rigbfc 
hind  wheel  to  loosen  from  the  axle  and  to' 
roll  off.  The  team  thereupon  started  to  run 
away,  dragging  the  appellant,  and  before 
they  were  stopped  be  received  the  injuries 
for  which  he  sues  in  this  action. 

In  bis  direct  as  well  as  his  cross  examina- 
tion the  appellant  admitted  that  he  was 
familiar  with  the  road  over  which  he  was 
traveling;  that  be  had  traveled  it  many  times 
in  the  nighttime  as  well  as  the  daytime; 
that  be  knew  the  exact  location  thereon  of 
the  granite  blocks;  and  that  his  team  was 
under  control  at  the  time  of  the  accident. 
But  be  also  testified,  in  excuse  of  bis  act  of 
driving  upon  the  blocks,  that  the  macadam- 
ized part  of  the  road  was  covered  over  with 
more  or  less  dust  and  dirt,  especially  on  its 
edges,  and  tbat  one  driving  over  It  could 


not  always  tell  by  the  mere  sound  the  team 
and  wagon  made  whether  or  not  they  were 
entirely  on  this  part  of  the  way ;  that,  as  he 
approached  the  blocks,  be  was  keeping  well 
to  the  right  of  the  way  so  as  to  avoid  col- 
lision with  possible  approaching  teams  and 
automobiles;  that  but  a  short  time  before 
the  collision  bis  team  liad  become  frightened 
and  increased  their  speed  somewhat,  and 
that  It  took  more  than  his  usual  attention  to 
keet  them  under  control;  that  the  night  was 
dark  and  rainy,  and  tbat  the  blocks  could 
not  be  readily  seen;  and  that  be  "was  cold 
and  wet"  asd  "bent  on  getting  home."  At  the 
trial,  before  the  appellant  had  concluded  bis 
testimony,  the  court  took  the  case  from  the 
jury  and  entered  a  judgment  of  dismissal, 
basing  his  action  on  the  gronnds  tbat  no 
negligence  was  shown  on  the  part  of  tbe 
county,  and  that  the  defendant  was  guilty 
of  ne^Igence  In  driving  upon  the  granite 
blocks  after  he  had  knowledge  of  their  loca- 
tion in  the  tklghwaf .  This  appeal  is  -from 
the  judgment  of  dismissal.' 

[1]  This  court  has  heretofore  held,  and  it 
is  the  general  rule,  tbat  counties  are  not 
obligated  to  open  highways  to  travel  for 
their  full  located  width ;  but,  tbat  their  duty 
in  this  regard  is  accomplished  by  opening  the 
way  for  a  sufficient  width  to  make  it  reason- 
ably safe  and  convenient  for  ordinary  travel, 
that  it  is  not  compelled  to  keep  the  sides  of 
the  prepared  way  free  from  obstructions,  nor' 
is  it  obliged  to  erect  barriers  where  there  is 
no  unusual  danger  to  be  encountered.  Thesn 
rules  are  pressed  upon  us  as  sustaining  the 
court's  judgment  in  the  present  case,  but 
it  seems  to  ua  that  they  do  not  mebt  the 
question  suggested  by  tbe  facts  li)  the  rec- 
ord. The  appellant  in  the  case  before  us 
was  not  injured  because  he  passed  out  of 
the  part  of  the  highway  that  had  been  open- 
ed by  the  public  authorities  for  travel;  on' 
the  contrary,  he  was  Injured  by  an  obstruc- 
tion placed  in  the  very  part  of  the  way  that 
had  been  so  opened.  If,  therefore,  the  coun- 
ty was  responsible  for  the  obstruction,  and  '' 
tbe  appellant  was  not  guilty  of  contributory 
negligence,  tbe  county  cannot  escape  liability 
on  tbe  ground  that  there  was  a  sufficient  way 
left  open  by  the  use  of  which  travelers  along 
the  road  could  avoid  collision  with  the  blocks 
of  granite.  To  place  them  there  ^as  to  in- 
vite Injury. 

[2]  A  traveler  along  a  highway  expects  to 
keep  within  the  way  prepared  for  h'm  and 
anticipates  meeting  with  obstructions  if  be 
departs  therefrom,  but  he  does  not  expect  to 
meet  with  obstructions  in  that  part  of  the 
way  over  which  he  is  invited  to  travel,  and 
consequently  he  is  not  to  be  held  to  as  strict 
an  accountability  if  he  is  injured  by  such 
an  obstruction  as  he  would  be  were  he  in- . 
jured  by  an  obstruction  outside  of  the  pla^ 
of  travel. 

[3]  We  have  not  overlooked  the  conten- 
tion of  the  county  to  the  effect  that  it  had 
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extended  no  invitation  to  the  public  to  travel 
off  the  macadamized  part  of  the  highway, 
and  that  those  Mocks  were  not  placed  on  the 
part  that  had  been  macadamized;  that  fonr 
feet  of  graded  space  on  each  side  of  the 
macadam  was  so  graded  in  order  to  protect 
the  macadam  from  breaking  and  spreading 
out  with  the  weight  of  loads,  and  were  not 
intended  as  places  upon  which  to  travel. 
But  the  record  furnishes  no  support  for  these 
contentions.  The  county  offered  no  evidence 
at  the  trial,  and  the  evidence  of  the  appel- 
lant is  that  all  parts  of  the  highway  were 
used  by  the  public  for  the  purposes-  of  travel, 
the  dirt  sides  as  well  as  the  macadamized 
center.  This  is  sufficient  to  carry  to  the 
jury  the  question  whether  the  county  intend- 
ed that  all  parts  of  the  way  should  be  so 
used  by  the  public. 

[4]  It  was  not  shown  that  the  county  per- 
mitted the  granite  blocks  to  be  placed  In  the 
highway  or  that  any  officer  of  the  county 
bad  knowledge  that  they  had  been  so  placed, 
and  It  is  insisted'  that  the  county  cannot 
be  held  liable  because  of  these  facts.  But 
the  plaintiff  did  show  that  the  blocks  had 
been  suffered  to  remain  in  the  highway  for 
a  period  of  five  months,  and  this  is  sufficient 
to  warrant  a  Jury  in  finding  that  the  county 
officials  knew  or  ought  to  have  known  of 
their  placement  therein. 

[S,  S]  The  further  contention  that  the  ap- 
pellant was  guilty  of  contributory  negligence 
as  a  matter  of  law,  because  he  was  familiar 
with  the  highway,  and  had  previous  knowl- 
edge of  the  fact  that  the  granite  blocks  had 
been  placed  therein,  is  equally  without  foun- 
dation. '  The  appellant  was  not  bound  at  all 
times,  by  day  and  by  night,  to  keep  in  mind 
the  fact  that  some  person  had  placed  ob- 
structions in  the  way.  The  human  mind  is 
not  so  constituted  that  It  can  recall  at  all 
times  things  with  which  It  is  familiar,  and 
we  know  from  experience  and  observation 
that  reasonably  prudent  persons  receive  in- 
juries from  defects  and  obstructions  In  streets 
and  highways  of  the  existence  of  which 
they  had  previous  knowledge.  The  law  does 
not  therefore  in  all  cases  bold  a  person  in- 
jured by  a  defect  in  a  highway  guilty  of 
contributory  negligence  merely  because  he 
had  previous  knowledge  of  the  defect,  but 
generally  treats  the  matter  of  knowledge  as 
a  fact  or  circumstance  bearing  upon  the  ques- 
tion of  contributory  negligence  to  be  submit- 
ted to  the  Jury  along  with  the  other  facts 
and  circumstances  surrounding  the  accident, 
leaving  it  for  them  to  say  whether  under 
the  facts  shown  the  injured  person  was  or 
was  not  guilty  of  contributory  negligence. 
Benson  v.  Town  of  Hamilton,  34  Wash.  201, 
75  Pac.  805 ;  Cowie  v.  Seattle,  22  Wash.  659, 
62  Pac.  121;  Mlschke  v.  Seattle,  26  Wash. 
616,  67  Pac.  357;  McQuillan  v.  Seattle,  10 
Wash.  464,  38  Pac.  1119,  45  Am.  St.  Rep.  799. 

The  facts  in  the  case  before  us  do  not 
show   conclusively   that   the   appellant   was 


guilty  of  contributory  negligence.  The  court 
should  not  therefore  have  taken  the  case 
from  the  jury. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DUNBAR,  C.  J.,  and   ELLIS,  J.,  concur. 
MOUNT  and  MORRIS,  JJ.,  dissent 


(Sg   Wash.  IM) 
PARKER  V.  HILL. 

(Supreme  Court  of  Washington.    Aprfl  8, 
1912.) 

1.  COBPOBATIONS    (§    377*)— POWBRS. 

A  corporation  which  was  authorized  by  its 
articles  to  hold  stock  of  other  corporations, 
and  to  dispose  of  the  same,  and  to  do  any 
business  properly  in  connection  therewith,  was 
not  a  mere  holding  corporation,  though  so  in- 
tended by  its  founder,  but  had  authority  to 
purchase  stock  in  an  insurance  company,  and 
tp  give  its  notes  and  mortgages  for  the  same. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  1531-1534;  Dec.  Dig.  $ 
377.*  ] 

2.  COBPOHATIONS     (S    426*)— LlABIUTIKS. 

Where  upon  question  being  raised  as  to 
the  validity  of  certain  notes  and  taortgages 
executed  on  behalf  of  a  corporation  by  its  sec- 
retary notices  of  a  called  meeting  of  tiie  stock- 
holders were  daly  mailed,  and  parties  repre- 
senting substantially  the  entire  capital  stock 
attended  the  meeting,  and  voted  all  the  stock 
which  thejr  represented  for  the  ratification  of 
such  securities,  they_  thereby  conclnsively  made 
the  securities  a  valid  obligation  of  the  corpo- 
ration, and  it  was  immaterial  that  its  president 
was  not  present,  and  received  no  notice  of  the 
meeting,  where  he  had  assigned  his  large  hold- 
ings of  stock  in  trust  to  other  stockholders 
who  were  present  and  voted  it. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |i  1590.  1702-1704,  1708, 
1710-1716:   Dec.  Dig.  §  426.*] 

3.  C0BI»0BATI0rf8     (8     399*)— AOENCIEft— LlA- 
BILITT  OF  COBPOBATION. 

Persons  dealing  with  corporate  agencies 
have  a  right  to  rely  upon  the  apparent  author- 
ity of  those  in  charge  of  the  corporate  busi- 
ness, and  for  acts  done  within  that  authority 
the  corporation  is  bound. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §|  1588,  1602-1610;  Dec.  Dig. 
S  399.*] 

4.  CORPOKATIONS    (§  426*)— LlABIUTT  ON  Se- 

vCuBiTiEa— Innocent  Parties. 
*  One  owning  nearly  aU  the  stock  of  a  cor- 
poration placed  his  son  and  another  in  full  and 
actual  charge  of  its  affairs  and  property.  The 
corporation  acting  within  the  authority  given 
it  by  its  articles,  though  without  his  knowl- 
edge, purchased  stock  in  an  insurance  com- 
pany, and  executed  and  delivered  to  the  insur- 
ance company  its  notes  and  mortgages  there- 
for, and  upon  the  faith  of  these  securities  the 
insurance  company  was  permitted  to  do  busi- 
ness in  several  states.  Subsequently  the  in- 
surance company  failed,  with  large  liabilities. 
Held,  that  the  receiver  for  the  insurance  com- 
pany was  entitled  to  recover  against  the  cor- 
poration upon  the  securities,  it  being  proper 
that  the  loss  should  fall  upon  the  party  who 
placed  others  in  a  position  to  control  the  cor- 
poration's affairs,  rather  than  upon  the  inno- 
cent creditors,  who  were  misled  by  his  acts. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  il  1596,  1702-1704,  1708, 
1710-1716;    Dec.  Dig.  |  426.*] 
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D^mrtment  2.  Appeal  from  Superior 
Court,  Walla  Walla  County ;  Chester  F.  Mil- 
ler, Judge. 

Action  by  Hollon  Parker  against  Dorsey  M. 
Hill,  as  receiver  of  the  Walla  Walla  Fire  In- 
surance Company.  From  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  In  part  and 
remanded,  with  instructions. 

Reynolds  &  Bond,  of  Walla  Walla,  for  ap- 
pellant. Lester  S.  Wilson,  of  Seattle,  and 
Ralph  E.  Moody,  of  Portland,  Or.,  for  re- 
qtondent. 

MOUNT,  3f  This  action  was  brought  by 
the  plaintiff  to  set  aside  and  cancel  six  cer- 
tain real  estate  mortgages  securing  the  pay- 
ment of  six  promissory  notes  aggregating 
$125,600.  These  notes  and  mortgages  were 
executed  by  the  Hollon  Parlcer  Company,  a 
corporation,  by  O.  Q.  Parker,  its  secretary, 
and  are  now  held  by  the  receiver  of  the  Wal- 
la Walla  Fire  Insurance  Company,  an  in- 
solvent corporation.  The  plaintiff  seeks  to 
set  these  mortgages  aside  upon  the  ground 
that  tliey  were  wrongfully  and  fraudulently 
issued,  without  consideration  and  without 
authority  of  the  Hollon  Parker  Company,  and 
without  knowledge  or  notice  to  the  plaintiff. 
The  defendant  Hollon  Parker  Company  made 
no  answer.  The  defendant  Dorsey  M.  Hill, 
receiver  of  the  Walla  Walla  Fire  Insurance 
Company,  answered  the  complaint,  and  de- 
nied the  allegations  of  fraud,  want  of  consid- 
eration, etc.,  and  by  cross-complaint  sought  a 
foreclosure  of  the  mortgages.  Upon  a  trial 
of  these  issues,  the  court  found  that  the  mort- 
gages were  fraudulently  issued  substantially 
as  alleged,  and  entered  a  decree  as  prayed 
for  in  the  complaint.  The  receiver  has  ap- 
pealed. 

The  facts,  in  brief,  are  substantially  as 
follows:  The  plaintiff  Hollon  Parker,  prior 
to  the  year  1904,  had  acquired  large  tracts 
of  valuable  farming  lands  in  Walla  Walla 
and  Columbia'  counties,  in  this  state.  He  al- 
so owned  a  number  of  city  lots  in  the  city  of 
Walla  Walla,  a  few  of  which  were  Improved, 
the  rest  vacant  and  unimproved.  In  Decem- 
ber of  1904  he  formed  a  corporation  called 
the  Hollon  Parker  Company,  with  its  princi- 
pal place  of  business  at  Walla  Walla,  Wash. 
This  corporation  has  a  capital  stock  of  1,000 
shares  of  the  par  value  of  $10  each.  He  sub- 
scribed for  906  of  these  shares.  His  only 
son,  Orrln  G.  Parker,  subscribed  for  one 
share,  C.  K.  Holloway  one  share,  Lester  S. 
Wilson  one  share,  and  S.  E.  King  one  share. 
Mr.  Hollon  Parker  thereupon  deeded  to  this 
corporation  a  large  part  of  bis  real  estate. 
Including  the  property  in  controversy,  except 
the  two  parcels  hereinafter  referred  to.  The 
value  of  the  property  thus  conveyed  to  this 
corporation  was  about  $.300,0(00.  He  testified 
that  his  object  in  forming  this  corporation 
was  for  a  mere  holding  corporation  for  the 
convenient  disposition  of  his  property  after 
his  death.    At  that  time  he  was  72  years  of 


age.  The  objects  of  the  corporation,  as  stat- 
ed in  the  articles,  are  as  follows:  "The  ob- 
ject and  purpose  for  which  this  corporation  is 
formed  is  to  purchase,  own,  control,  lease, 
and  sell  real  and  personal  property  for  and 
on  its  own  account,  or  on  commission  as 
agent  for  others  as  may  be  convenient,  desir- 
able or  necessary  in  the  conduct  of  its  busi- 
ness; to  build,  either  as  owner  or  for  other 
persons,  all  manner  of  structures,  and  to  sell, 
lease,  or  otherwise  dispose  of  the  same  if  on 
its  own  account,  and  for  a  fixed  compensa- 
tion If  for  the  use  and,  benefit  of  other  per- 
sons or  corporations.  To  own  and  hold  stock 
of  other  corporations  and  to  sell  or  otherwise 
dispose  of  the  same  if  desirable.  To  act  as 
trustee ;  to  accept  and  execute  any  trust  fidu- 
ciary or  otherwise,  which  may  l>e  commit- 
ted to  it  by  any  person,  corporation  or  com- 
mittee, or  by  the  order  or  direction  of  any 
court;  to  act  as  escrow  holding  agent  for 
others  in  the  negotiation  of  loans,  purchase 
of  stock,  bonds,  or  other  securities,  or  in  the 
sale  thereof  for  a  commission  and  to  make 
loans  on  real  or  personal  security;  to  own 
and  operate  warehouses  whether  for  public 
or  private  use  and  to  collect,  if  for  public 
use,  a  charge  of  storage;  to  engage  in  the 
business  of  farming  and  the  marketing  of  all 
kinds  of  farm  products;  or  raising  any  or 
all  kinds  of  live  stock  and  to  sell  or  other- 
wise dispose  of  the  same  and  to  do  such  oth- 
er business  in  connection  with  the  aforesoid 
as  may  properly  be  consistent  with  the  ob- 
jects and  purposes  of  this  corporation."  At 
the  first  meeting  of  the  stockholders,  all  of 
whom  were  trustees,  Mr.  Hollon  Parker  was 
elected  president,  and  his  son,  Orrin  G.  Park- 
er, was  elected  secretary  and  treasurer. 
Thereafter  for  two  or  three  years  Mr.  Orrln 
G.  Parker  and  C.  K.  Hollo  Way  did  an  exten- 
sive loan  business  in  the  name  of  the  Hollob 
Parker  Company.  Mr.  Hollon  Parker  knew 
of  this  business,  and  made  no  objections 
thereto.  The  proceeds  of  this  loan  business 
appear  to  have  been  divided  between  Orrln 
G.  Parker  and  C.  K.  Holloway.  Mr.  Hollon 
Parker  appears  to  have  received  the  rents  of 
the  real  estate  belonging  to  the  corporation. 
In  May  of  1905  Mr.  Hollon  Parker,  being  In 
poor  health,  left  Walla  Walla  and  went  to 
Seattle,  where  he  remained  a  few  months, 
and  then  went  to  Portland,  Or.,  where  he  has 
remained  ever  since.  In  December  of  1906  he 
executed  a  declaration  of  trust  as  follows: 
"For  the  purposes  herein  stated,  I  hereby  ap- 
point Orrln  G.  Parker  and  C.  K.  Holloway 
joint  trustees  and  hereby  assign  and  deliver 
to  them  as  such  for  my  own  use  as  hereinaft- 
er stated,  all  the  shares  of  the  capital  stock 
of  the  Hollon  Parker  Company,  a  corporation 
under  the  laws  of  Washington,  standing  In 
my  name  or  to  which  I  may  be  entitled,  and 
I  hereby  authorize  said  trustees  to  surrender 
to  the  secretary  of  the  said  corporation  all 
shares  of  said  stock  outstanding  in  my  name 
for  the  purpose  of  having  new  stock  Issued 
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to  them  upon  the  books  of  said  company  as 
such  trustees.  (1)  I  hereby  reserve  during 
the  period  of  my  life  the  Issues  and  profits 
accruing  to  the  ownership  of  said  sliares  of 
stock.  (2)  Upon  my  death,  I  direct  my  trus- 
tees herein  named  to  vote,  manage  and  con- 
trol the  said  stodc  in  such  way  as  to  them 
seems  best  for  the  interests  of  said  company, 
and  after  payment  of  the  expenses  of  opera- 
tion of  said  company  any  profits  derived 
therefrom  shall  be  re-invested  by  said  trus- 
tees in  such  manner  as  may  be  agreeable,  un- 
til the  Infant  son  qt  Orrin  G.  Parker  (my 
grandson)  shall  arrive  at  the  age  of  majority, 
at  wlilch  time  said  trusteeship  shall  termi- 
nate, provided  that  said  Orrin  Q.  Parker 
shall  hot  then  be  the  father  of  any  other  liv- 
ing children  not  of  age;  but  if  such  be  the 
case,  that  is  to  say,  if  he  shall  have  other 
children  then  living,  then  said  trusteeship 
shall  continue  until  the  youngest  living  child 
sliall  arrive  at  the  age  of  majority.  (3)  In 
case  of  the  death  of  both  my  said  son  Orrin 
G.  Parker  and  Ills  son  (my  grandson),  then 
I  direct  that  my  trustees  or  the  survivors 
of  them  shall  continue  to  manage  and  con- 
trol said  stock  and  devote  the  proceeds  aris- 
ing therefrom  under  the  direction  of  the 
trustees  of  Whitman  college,  located  at  Wal- 
la Walla,  Washington,  in  the  same  manner  as 
provision  has  been  made  In  my  will  for  the 
income  from  my  'Dixie  farm,'  it  being  my 
expressed  wish  and  desire  that  said  stodt 
shall  never  pass  into  the  possession  or  con- 
trol of  the  wife  of  my  said  son  or  her  heirs 
and  assigns  other  than  as  the  same  shall  in 
law  be  the  heirs  of  my  said  son,  Orrin  G. 
Parker.  (4)  1  direct  my  trustees  hereinbe- 
fore named  as  soon  as  there  shall  be  a  va- 
cancy in  the  present  board  of  trustees,  to  is- 
sue to  my  lifelong  friend  J.  B.  Gehr,  one 
share  of  said  capital  stock  so  tliat  he  may 
<tualify  as  one  of  the  board  of  trustees  of 
said  corporation.  (5)  In  case  of  the  death 
of  either  of  said  Orrin  G.  Parker  and  C.  K. 
Holioway,  I  request  that  D.  H.  Cox,  first,  and 
O.  P.  Jaycox,  second,  be  appointed  as  suc- 
cessors to  such  deceased  trustee  or  trustees. 
In  witness  whereof  I  have  set  my  hand  here- 
unto in  triplicate,  this  8th  day  of  December, 
1906.  Hollon  Parker.  I  hereby  accept  the 
above  trust  and  agree  to  carry  out  its  terms 
and  provisions.  C.  K.  Holioway.  J.  B.  Gehr. 
O.  G.  Parker." 

This  declaration  of  trus"t  was  filed  for  rec- 
ord on  February  1,  1909.  Within  a  few  days 
after  this  declaration  of  trust  was  made  and 
accepted,  all  the  stock  of  the  corporation 
held  by  Ilollon  Parker,  except  one  share,  was 
surrendered  by  him,  and  was  reissued  to  Or- 
rin G.  Parker  and  C.  K.  Holioway  Jointly. 
Hollon  Parker  remained  president  of  the 
corporation.  A  few  months  later  another 
declaration  of  trust  was  made  by  Mr.  Hol- 
lon Parker.  This  latter  declaration  did  not 
change  the  powers  of  the  trustees.  It  modi- 
fled  the  disposition  to  be  made  of  certain 
proceeds  after  his  death,  but  otherwise  reaf- 


firmed the  powers  of  the  truateea  Hollon 
Parker  remained  in  Portland,  Or.  The  active 
management  of  the  company  was  conducted 
by  Orrin  G.  Parker  and  C.  K.  Holioway.  In 
January  of  1907  C.  K.  Holioway  and  Orrin 
G.  Parker  organized  the  Walla  Walla  Fire 
Insurance  Company,  with  a  capital  stock  of 
3,000  shares,  par  value  $1CK)  per  shara 
These  shares  were  subscribed  for  on  the  l>as- 
is  of  $133%  per  share,  in  order  to  make  a 
surplus  of  $100,000.  C.  K.  Holioway  and  Or- 
rin G.  Parker  subscribed  Jointly  for  2,424  of 
these  shares.  Other  persons  subscribed  for 
the  remainder  of  the  sto<^.  At  the  first 
meetlhg  of  the  stockholders  of  this  fire  in- 
surance company,  C.  K.  Holioway  was  elect- 
ed president  and  Orrin  G.  Parker  secretary. 
Very  little  money  was  paid  upon  the  stodc 
subscriptions.  The  subscribers  executed 
their  promissory  notes  to  the  company  in 
payment  of  their  subscription  for  stock.  Be- 
fore the  Insurance  company  was  authorized 
to  do  business  In  this  state,  it  became  neces- 
sary to  raise  $50,000.  Mr.  Holioway  there- 
upon made  an  arrangement  with  3.  Li.  Blam, 
by  which  arrangement  Mr.  Elam's  bank  at 
Walla  Walla  agreed  to  credit  the  Walla  Walla 
Fire  Insurance  Company  with  $50,000  not 
subject  to  check,  provided  the  Hollon  Park- 
er Company  would  deposit  its  notes  secured 
by  mortgage  for  that  amount  upon  real  estate 
of  the  Hollon  Parker  Company.  This  was 
done.  The  note  and  mortgage  were  executed 
by  the  Hollon  Parker  Company  by  Orrin  G. 
Parker,  secretary.  It  was  agreed  that  this 
mortgage  should  not  be  placed  of  record,  and 
that  it  should  be  assigned  to  the  Walla  Walla 
Fire  Insurance  Company'  upon  demand.  Hol- 
lon Parker,  the  plaintiff,  did  not  know  of 
this  transaction.  When  the  note  and  mort- 
gage were  deposited  with  Mr.  Elam's  bank, 
that  bank  gave  a  credit  to  the  Walla  Walla 
Fire  Insurance  Company  for  $30,000,  and 
sent  a  telegram  to  the  Insurance  commission- 
er at  Olympia  as  follows:  ."Walla  Walla 
Fire  Insurance  Company  has  to  the  credit  of 
its  capital  stock  account  $50,000  with  this 
bank,  not  subject  to  check."  The  fire  Insur- 
ance company  was  then  authorized  to  do  busi- 
ness in  this  state.  Later  this  mortgage  ap- 
pears to  have  been  misplaced  and  a  dupli- 
cate was  executed.  It  was  uxK>n  demand  as- 
signed to  the  Walla  Walla  Fire  Insurance 
Company,  and  that  company  subsequently  re- 
assigned to  Mr.  Elam  to  secure  advances 
thereafter  to  be  made.  At  the  tipie  this  ac- 
tion was  begun,  this  note  and  mortgage 
were  still  held  by  Mr.  Elam's  bank  upon  a 
claim  for  some  $8,000  advanced  to  the  fire  In- 
surance company  upon  the  strength  of  that 
security.  Another  action  for  the  cancellation 
of  this  mortgage  was  brought  by  the  plain- 
tiff. At  the  same  time  this  action  was 
brought  to  secure  the  cancellation  of  the 
mortgages  in  question  in  this  action.  That 
action  and  this  were  tried  upon  the  same 
facts,  with  the  same  result,  and  both  are  ap- 
,pealed  upon  the  same  record. 
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Immediately  after  this  |50,000  note  and 
mortgage  were  executed  as  above  stated,  and 
on  February  1,  1907,  the  HoUon  Parker 
Company,  by  O.  G.  Parker,  its  secretary,  ex- 
ecuted two  other  notes,  one  for  $30,000  and 
one  for  $35,000,  and  secured  the  same  by  a 
mortgage  upon  the  real  estate  of  the  Hollon 
Parker  Company  in  Walla  Walla,  Wash. 
These  notes  and  mortgages  appear  to  have 
been  made  to  take  the  place  of  or  secure  a 
note  of  $65,000,  executed  by  O.  O.  Parker 
and  O.  K.  Holloway  to  the  Walla  Walla  Fire 
Insurance  Company,  and  indorsed  by  the 
HoUon  Parker  Company  for  stock  subscrip- 
tions in  the  lire  Insurance  company.  These 
two  notes  and  mortgages  are  in  controversy 
in  this  action.  Thereafter  on  May  1,  1907, 
nt  a  stockholders'  meeting,  the  capital  stock 
of  the  Walla  Walla  I'ire  Insurance  Com- 
pany was  reduced  from  3,000  shares  to  2,000 
shares,  and  $100,000  was  added  to  the  sur- 
plus fund,  so  that  the  price  of  the  shares 
was  increased  to  $200  per  share.  The  num- 
ber of  shares  of  each  subscriber  was  reduc- 
ed accordingly,  but  otherwise  his  subscrip- 
tion remained  the  same  as  originally.  On 
June  20,  1907,  the  Hollon  Parker  Company 
by  Orrln  6.  Parker,  secretary,  executed  its 
note  and  mortgage  for  $53,600  in  favor  of 
J.  L.  Elam.  This  note  and  mortgage  were 
on  the  same  day  transferred  by  Mr.  ISlam 
to  the  Walla  Walla  Fire  Insurance  Company, 
and  was  recorded  subsequently  on  October 
22,  1907.  On  July  20,  1007,  the  Hollon  Park- 
er Company,  by  Orrin  6.  Parker,  secretary, 
executed  its  notes  and  mortgages  to  the  Wal- 
la Walla  Fire  Insurance  Company,  as  fol- 
lows: One  for  $2,500,  one  for  $1,500,  and 
one  for  $1,000.  These  mortgages  were  re- 
corded in  January, '  1908.  It  is  conceded  up- 
on this  appeal  that  the  mortgages  for  $2,- 
500  and  $1,600  were  upon  land  owned  by 
Hollon  Parker  personally,  and  that  the  Hol- 
lon Parker  Company  bad  no  authority  to  ex- 
ecute the  mortgages  thereon.  The  judgment 
must  therefore  be  affirmed  in  so  far  as  it 
affects  these  two  mortgages.  All  the  mort- 
gages above  named,  except  the  first  one  men- 
tioned, are  in  controversy  in  this  action.  The 
first  one  named  herein  for  $50,000  is  in  con- 
troversy in  another  action. 

Shortly  after  the  organization  of  the  Wal- 
la Walla  Fire  Insurance  Company,  when  this 
Insurance  compan'y  was  seeking  licenses  to 
do  business  in  other  states,  these  notes  and 
mortgages  were  held  out  by  the  officers  of 
the  insurance  company  as  valid  assets  of 
the  Insurance  company,  and  it  was  represent- 
ed by  Mr.  Holloway  and  by  Mr.  Orrln  G. 
Parker  that,  these  notes  and  mortgages  were 
given  to  secure  the  payment  by  the  Hollon 
Parker  Company  of  stock  subscriptions  in 
tlie  Walla  Walla  Fire  Insurance  Company. 
In  order  to  obtain  such  licenses,  it  became 
necessary  to  liave  the  mortgages  recorded, 
which  was  done  upon  the  dates  stated.  In 
Pecember,  1907,  stock  to  the  amount  of  924 
shares  in  the  Walla  Walla  Fire  Insurance 


Company,  which  had  been  subscribed  by  Hol- 
loway and  Parker  Jointly,  was  issued  to  the 
Hollon  Parker  Company,  and  receipted  for 
by  Orrln  G.  Parker,  secretary  of  the  Hollon 
Parker  Company.  This  stock  was  paid  for 
by  the  notes  and  mortgages  wliich  had  been 
previously  given  to  the  amonnt  of  about 
$175,000  which  notes  and  mortgages  were 
then  held  or  hypothecated  by  the  Walla  Wal- 
la Fire  Insurance  Company.  On  December 
12,  1007,  notice  of  a  stockholders'  meeting 
of  the  Hollon  Parker  Company  was  sent  by 
mall  to  each  of  the  stockholders  of  that  com- 
pany, stating  that  a  meeting  of  the  stock- 
holders of  that  company  would  be  held  at 
the  office  of  the  company  on  December  21, 
1007,  at  2  o'clock  p.  m.  for  the  election  of 
trustees  and  for  the  transaction  of  any  oth- 
er business  that  might  lawfully  come  before 
that  meeting.  The  meeting  was  held  at  the 
oiBce  of  the  company  at  that  time,  and  Or- 
rin G.  Parker  and  C.  K.  Holloway  only  at- 
tended. They  represented,  individually  1 
share  each,  and  Jointly  as  trustee  for  Hol- 
lon Parker  905  shares,  of  the  1,000  shares  of 
the  Hollon  Parker  Company.  They  caused 
the  following  entry  to  be  made  in  the  min- 
utes of  the  Hollon  Parker  Company:  "Mr. 
O.  G.  Parker,  secretary  and  treasurer  of  the 
corporation,  reported  that  the  corporation  had 
lately  acquired  024  shares  of  the  capital 
stock  of  the  Walla  Walla  Fire  Insurance 
Company,  at  a  cost  to  this  corporation  of 
one  hundred  and  elghty-flve  thousand  ($185,- 
000)  dollars,  for  which  the  Hollon  Parker 
Company  have  executed  its  obligation  secur- 
ed by  mortgages  and  other  collateral  to  the 
Walla  Walla  Fire  Insurance  Company,  and 
that  this  corporation  now  owned  said  stock 
and  had  full  authority  to  vote  the  same;  all 
pursuant  to  authority  conferred  by  its  ar- 
ticles of  incorporation  and  section  7054, 
Pierce's  Washington  Code,  1905;  Session 
Laws,  1905,  chap.  27.  On  motion  the  afore- 
said purchase  of  said  stock  at  said  price  of 
one  hundred  and  eighty-flve  ($185,000)  dol- 
lars, the  obligations  and  conveyances  incur- 
red and  made  to  secure  the  payment  of  ttie 
same,  and  all  acts  of  any  and  all  officers  and 
persons  in  relation  to  the  same  and  in  con- 
nection therewith,  were  all  and  singular  rati- 
fied, confirmed  and  approved."  Thereafter, 
upon  the  strength  of  these  notes  and  mort- 
gages held  by  the  Walla  Walla  Fire  Insur- 
ance Company  and  the  value  of  the  property 
of  the  Hollon  Parker  Company  as  security, 
the  Walla  Walla  Fire  Insurance  Company 
was  permitted  to  do  business  in  31  other 
states  besides  this.  In  the  year  1908  the 
Walla  Walla  Fire  Insurance  Company  be- 
came indebted  in  a  sum  in  excess  of  $190,- 
000,  with  many  creditors,  and  at  the  suit  of 
the  Hollon  Parker  Company  Dorsey  M.  Hill 
was  appointed  receiver  of  the  Walla  Walla 
Fire  Insurance  Company,  and  these  notes 
and  mortgages  came  into  his  possession. 
Hollon  Parker  afterwards  brought  this  ac- 
tion to  set  the  notes  and  mortgages  aside. 
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The  fucts  above  set  out  are  not  disputed. 
In  the  voluminous  record  and  briefs  filed  in 
tMs  court,  It  is  sought  by  the  appellant  to 
show  that  Hollon  Parker  is  not  authorized 
to  maintain  this  action  in  his  Individual 
name;  that  he  knew  of  the  execution  of  the 
notes  and  mortgages  upon  the  property  of 
the  Hollon  Parker  Company,  or  should  have 
known  of  them,  and  thereafter  acquiesced 
therein;  and  that  the  notes  and  mortgages 
are  valid  liens  against  the  property  of  the 
Hollon  Parker  Company.  The  plaintiff  main- 
tains that  the  Hollon  Parker  Company  was  a 
mere  holding  corporation;  that  bis  son  Or- 
rln  G.  Parker  and  C.  K.  Holloway  had  no 
authority  to  execute  the  notes  and  mortga- 
ges upon  the  real  estate  of  the  Hollon  Par- 
ker Company;  that  the  plaintiff  was  aged, 
inflrm,  and  sick  at  Portland,  Or.,  and  had 
no  notice  or  knowledge  that  his  son  Orrln 
G.  Parker  or  Mr.  Holloway  was  using  the 
property  of  the  Hollon  Parker  Company  as  a 
basis  for  organizing  the  Walla  Walla  Fire 
Insurance  Company;  that  his  first  notice  of 
the  fact  that  they  had  done  so  was  after  the 
appointment  of  the  receiver  of  the  Walla 
Walla  Fire  Insurance  Company;  that  his 
son,  Orrln  G.  Parker,  and  Holloway,  had  se- 
cretly and  fraudulently  executed  the  notes 
and  mortgages  without  authority;  and  that, 
therefore,  the  notes  and  mortgages  were  and 
are  void.  We  may  concede  for  the  purposes 
of  this  case  that  the  plaintiff  may  maintain 
this  action  in  his  personal  capacity,  and  also 
that  he  had  no  knowledge  that  the  property 
of  the  Hollon  Parker  Company  was  being 
mortgaged  for  the  purpose  of  financing  the 
Walla  Walla  Fire  Insurance  Company. 
There  Is  abundant  evidence  in  the  record, 
however,  to  the  effect  that  the  plaintiff  knew 
that  his  son,  Orrln  G.  Parker,  and  Mr.  Hol- 
loway, had  no  means  with  which  to  organize 
the  fire  Insurance  company  or  to  pay  for  the 
stock  subscribed  by  them,  except  the  prop- 
erty of  the  Hollon  Parker  Company,  and 
that  this  fire  insurance  company  was  organ- 
ized upon  the  credit  of  the  Hollon  Parker 
Company,  and  that  no  objections  were  made 
by  him  thereto.  But  the  lower  court,  after 
hearing  this  evidence,  found  that  the  plain- 
tiff had  no  such  Itnowledge,  or  any  notice 
sufficient  to  put  him  on  inquiry.  We  shall 
therefore  not  notice  this  question  further, 
but  shall  assume,  for  the  purposes  of  this 
case,  that  the  plaintiff  had  no  notice  of  the 
fact  that  Orrln  G.  Parker  and  C.  K.  Hollo- 
way were  mortgaging  the  property  of  the 
Hollon  Parker  Company  for  the  purpose  of 
purchasing  stock  in  the  Walla  Walla  Fire 
Insurance  Company,  and  that,  as  soon  as  the 
plaintiff  discovered  that  fact,  he  brought  this 
action  to  set  aside  the  mortgage. 

[1]  It  is  probably  true  that,  when  the 
plaintiff  organized  the  Hollon  Parker  Com- 
pany, he  intended  to  make  that  company  a 
mere  holding  corporation  to  hold  the  title  to 
his  large  real  estate  Interests  during  his  life- 
time and  for  convenience  in  handling  the 


same  after  his  death,  and  he  probably  intend- 
ed to  retain  control  of  the  affairs  of  the  cor- 
poration during  bis  lifetime.  But  It  is  plain 
from  the  articles  of  Incorporation  themselves, 
which  were  prepared  at  the  plaintiff's  direc- 
tion, that  the  Hollon  Parker  Company  was 
more  than  a  mere  holding  corporation.  The 
powers  of  that  company  are  stated  In  its 
articles  above  quoted,  to  the  effect  that  It  is 
authorized  to  purchase,  sell,  ana  lease  real 
and  personal  property  for  Its  own  account  or 
on  commission  for  others,  and  to  conduct 
business  of  its  own  and  for  other  persons, 
to  o\vn  and  hold  stock  of  other  corporations, 
and  to  seU  or  otherwise  dispose  of  the  same 
If  desired,  to  act  as  trustee,  to  own  and 
operate  warehouses,  to  engage  in  the  busi- 
ness of  farming,  and  to  do  such  other  busi- 
ness in  connection  with  the  aforesaid  as  may 
properly  be  consistent  with  the  object  and 
purposes  of  the  corporation.  These  powers 
are  not  limited  to  holding  merely.  They  au- 
thorize an  agency  and  traffic  business,  and  to 
purchase  and  sell  stock  In  other  corpora- 
tions. The  plaintiff,  after  be  had  formed 
this  corporation  with  powers  as  stated,  con- 
veyed lands  and  property  to  it  of  the  value 
of  about  $300,000.  The  principal  place  of 
business  was  designated  as  Walla  Walla, 
Wash.,  and  the  plaintiff  was  the  president, 
and  his  only  son  was  secretary  and  treasurer 
of  the  corporation.  In  the  year  1905  the 
plaintiff  left  Walla  Walla  on  account  of  en- 
feebled health,  and  went  to  Portland,  Or., 
where  be  has  remained  ever  since.  About  a 
year  after  he  went  to  Portland,  Or.,  he 
transferred  all  of  his  stock  in  the  corpora- 
tion— 995  shares — to  his  son,  Orrln  G.  Park- 
er, and  Mr.  Holloway,  in  trust.  A  written 
declaration  of  trust  was  made  and  accepted 
by  the  trustees.  This  declaration  of  trust, 
which  is  set  out  above,  did  not  limit  the 
trustees  in  the  management  of  the  business 
of  the  corporation.  It  reserved  the  issueu 
and  profits  of  the  stock  to  the  plaintiff  dur- 
ing his  lifetime,  and  made  direction  for  cer- 
tain things  to  be  done  after  his  death,  but 
it  made  no  reservation  of  the  control  of  the 
stock  or  of  the  business  of  the  corporation. 
Thereafter  these  two  trustees,  who  held  all 
the  stock  of  the  corporation  except  three 
shares,  managed  the  business  of  the  corpora- 
tion as  they  saw  fit,  without  supervision  of 
any  other  person.  They  engaged  In  a  money- 
loaning  business  In  the  name  of  the  corpora- 
tion. The  plaintiff  knew  of  this  fact.  They 
were  successful,  and  their  success  was  pleas- 
ing to  the  plaintiff.  They  purchased  stock 
In  the  Walla  Walla  Fire  Insurance  Company 
In  their  joint  names.  )'hey  purchased  924 
shares  in  the  name  of  the  Hollon  Pairker 
Company,  and  executed  the  notes  and  mort- 
gages of  the  Hollon  Parker  Company  to  pay 
for  this  stock.  The  purchase  of  this  stock 
In  another  company  was  authorized  by  the 
articles  of  incorporation.  The  notes  and 
mortgages  were  issued  and  delivered  to  the 
fire  insurance  company,  and  upon  the  faith 
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of  these  securities  the  fire  Insurance  com- 
pany was  permitted  to  do  business  In  this 
and  many  other  states. 

[2]  These  notes  and  mortgages  were  exe- 
mted  by  "the  Hollon  Parker  Company  bS 
Orrln"  6.  Parker,  secretary,"  with  the  seal 
of  the  corporation  affixed.  It  is  said  tliat 
these  secnrlties  should  have  been  executed  by 
the  president.  The  secretary  was  in  charge 
of  the  principal  office,  but,  when  the  ques- 
tion was  raised  by  the  insurance  commis- 
rioner,  a  meeting  of  the  stockholders  was 
called,  and  the  notes  and  mortgages  were 
ratified  by  a  vote  of  the  stockholders.  It  is 
claimed  by  the  plaintiff  that  he  did  not  re- 
ceive notice  of  this  meeting.  It  Is  not  dis- 
puted, however,  that  the  notices  were  sent 
by  mail,  and  that  Orrln  O.  Parker  and  C.  K. 
Holloway,  representing  a  large  majority  of 
the  stock,  were  present  at  that  meeting,  and 
▼oted  all  the  stock,  as  they  undoubtedly  had 
a  right  to  do,  and  thereby  ratified  the  notes 
and  mortgages.  So  that,  if  the  serarities 
were  not  authorized  when  they  were  made, 
they  t>ecame  by  ratification  of  the  stock- 
holders a  valid  obligation  of  the  Hollon 
Parker  Company. 

[S]  The  rule  is  that  persons  dealing  with 
corporate  agencies  have  a  right  to  rely  upon 
the  apparent  authority  of  those  in  charge 
of  the  corporate  business,  and  for  acts  done 
within  the  scope  of  that  authority  the  cor- 
poration Is  Imund.  Livieratos  v.  Common- 
wealth Security  Co.,  57  Wash.  376,  106  Pac. 
1125;  Brace  v.  Northern  Pacific  R.  Co.,  63 
Wash.  417,  116  Pac.  841;  Slocum  v.  Seattie 
Taxicab  Co.,  121  Pac.  67. 

[4]  It  is  also  the  mle  that,  "whenever  one 
of  two  Innocent  persons  must  suffer  by  the 
acts  of  a  third,  be  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sus- 
tain It"  Merchants',  etc.,  v.  State,  10  WaU. 
46;  Coolidge  v.  Schering,  32  Wash.  657,  73 
Pac.  682.  This  latter  mle  is  controlling  in 
this  case.  There  can  be  no  doubt  that  the 
plaintiff,  Hollon  Parker,  placed  his  son,  Orrln 
G.  Parker,  and  C.  K.  Holloway,  in  full  and 
actual  charge  of  the  affairs  and  property  of 
the  Hollon  Parker  Company.  This  company 
had  authority  to  purchase  shares  In  other 
corporations.  It  did  purchase  024  shares  of 
.stock  in  the  Walla  Walla  Fire  Insurance 
Company,  and  agreed  ,to  pay  therefor  |185,- 
000,  and  executed  notes  and  mortgages  aggre- 
gating that  sum,  and  delivered  these  notes 
and  mortgages  to  the  Walla  Walla  Fire  In- 
surance Company.  By  reason  of  these  notes 
and  mortgages,  the  Walla  Walla  Fire  Insur- 
ance Company  was  authorized  to  do  business. 
It  contracted  large  debts,  and  then  failed 


with  liabilities  exceeding  $190,000.  The 
creditors  of  that  corporation  must  now  lose, 
or  the  Hollon  Parker  Company  must  pay  its 
obligation.  It  is  plain  that  the  Hollon  Park- 
er Company  should  lose  under  the  rule  last 
stated.  We  think  it  is  reasonably  clear  from 
the  evidence  in  this  case  that  Orrln  G.  Park- 
er and  C.  K.  Holloway  thought  that  the 
Walla  Walla  Fire  Insurance  Company  at  the 
time  they  purchased  the  stock  for  the  Hollon 
Parker  Company  would  do  a  profitable  busi- 
ness, and  that  the  stock  of  the  insurance 
company  would  t>e  a  good  Investment  for 
the  Hollon  Parker  Company,  and  that  they 
pnrcliased  the  stock  in  good  faith  for  that 
reason.  But,  conceding  that  they  conspired 
together  and  contracted  the  debts  against 
the  Hollon  Parker  Company  without  notice 
to  Hollon  Parker,  in  order  to  defraud  and 
deceive  him,  and  kept  the  mortgages  from 
the  record  for  a  time  for  that  purpose,  still' 
Hollon  Parker  placed  these  men  in  possession 
of  his  property  with  both  apparent  and  ac- 
tual authority  to  do  as  they  did  do,  and 
therefore  he  must  now  suffer  the  loss,  and 
not  the  Innocent  creditors  of  the  fire  insur- 
ance company  or  third  persons  who  were 
misled  by  the  plaintiff's  acts. 

The  judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
instructions  to  enter  a  decree  foreclosing  the 
mortgages  set  out  in  the  cross-complaint,  ex- 
cept the  mortgages  for  $2,500  and  $1,000 
above  referred  to. 

DUNBAR,  C.  J.,  and  MORRIS  and  Ea> 
LIS,  JJ.,  concur. 

(68   Wuh.  .700) 

PARKER  V.  HILL  et  at 

(Supreme  Court  of  Washington.     April  8, 
1912.) 

Department  2.  Appeal  from  Superior  Court, 
Walla  Walla  County;   Chester  F.Miller,  Judge. 

Action  by  Hollon  Parker  against  Dorsey  M. 
Hill,  as  receiver  of  the  Walla  Walla  Fire  In- 
surance Company,  and  J.  L.  Elam's  Bank. 
From  judgment  for  plaintifF,  defendants  ap- 
peal. Reversed  and  remanded,  with  instruc- 
tions. 

Reynolds  &  Bond  and  Rader  &  Barker,  all 
of  Walla  Walla,  for  appellants.  Lester  S. 
Wilson,  of  Seattle,  and  Ralph  E.  Moody,  of 
Portland,  Or.,  for  respondent. 

PER  CURIAM.  For  the  reasons  stated  in 
Parker  v.  Hill  (No.  10,106)  122  Pac.  618,  just 
decided,  the  judgment  in  this  case  is  reversed, 
and  the  cause  remanded  to  the  lower  court, 
with  instructions  to  enter  a  decree  foreclos- 
ing the  mortgage  set  out  in  the  cross-com- 
plaint. 
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(19  Wyo.    523) 

HUNT  y.  THOMPSON. 
(Supreme  Court  of  Wyoming.    April  1,  1912.) 

Repoivin  (§  83*)— Delivebt  of  Pbopebty  to 

Plaintiff— Damages. 

The  liability  of  a  plaintiff  in  replevin,  who 
obtains  possession  on  giving  the  statutory  bond, 
and  wlio  is  defeated  in  the  action,  is  not  limit- 
ed to  the  value  of  the  property  and  interest 
thereon,  but  defendant,  though  failing  to  give 
a_  redelivery  bond  and  thereby  retain  posses- 
sion, may  recover  as  part  of  the  damages  the 
value  of  the  use  of  the  property  during  its  de- 
tention by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  S§  311-818;   Dec.  Dig.  $  83.*1 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  120  Pac.  181. 

POTTER,  J.  A  petition  for  rehearing  has 
been  filed  in  this  case,  and  counsel  for  plain- 
tiff in  error  has  ably  and  courteously  dla- 
cnssed  the  question  considered  In  the  former 
opinion,  contending  that  the  court  erred  In 
holding  that  a  defendant  in  replevin,  if  suc- 
cessful, is  entitled  to  recover  anything  by 
way  of  damages  for  the  detention  of  the 
property  taken  upon  the  writ;  and  that  be 
may  recover  as  such  damages,  under  the  cir- 
cumstances stated  in  the  opinion,  the  value 
of  the  use  of  the  property  Instead  of  inter- 
est. It  is  earnestly  argued  that  under  our 
statutes  a  plaintiff  in  replevin  who  has  ac- 
quired possession  of  the  property  taken  upon 
the  writ  by  giving  the  authorized  under- 
taking cannot  properly  be  said  to  wrong- 
fully detain  the  same,  and  should  not  there- 
fore be  held  liable  to  respond  In  damages 
as  for  its  wrongful  detention.  The,  conten- 
tion is  plainly  stated  In  counsel's  brief  that 
the  plaintiff  so  acquiring  possession  of  the 
property  becomes  the  owner  of  it,  and,  for 
that  reason,  the  measure  of  defendant's  dam- 
ages when  he  succeeds  In  the  action  should 
ordinarily  be  confined  to  the  value  of  the 
property  with  interest  thereon,  as  upon  a 
debt.  Counsel  seems  to  concede,  however, 
that  there  may  be  conditions  where  a  writ 
wrongfully  sued  out  will  cause  damage  far 
beyond  the  value  of  the  property  and  the 
Interest  thereon,  such  as  where  the  property 
is  shown  to  have  had  a  peculiar  value  to  the 
defendant,  as,  property  that  cannot  be  pur- 
chased in  the  open  market,  or  where  the 
defendant  through  the  wrongful  suing  out  of 
the  writ  may  have  been  prevented  from  per- 
forming a  contract  of  sale  requiring  him  to 
deliver  the  particular  property.  And  we 
understand  from  the  brief  that  It  Is  also 
conceded  that  the  delfendant  should,  under 
all  circun)stance3„  be  allowed  to  recover  as 
damages  an  amount  "commensurate  with  his 
loss."  It  Is,  however,  insisted  by  counsel  that 
the  case  at  bar  Is  not  one  authorizing  the  re- 
covery of  special  damages,  for  the  reason 
that  the  property  taken  might  have  been  re- 
placed by  purchase  in  the  open  market,  and 
the  defendant  can  be  fully  compensated  for 


his  loss  by  the  value  of  the  property  witli 
Interest  thereon,  and,  under  the  clrcumstano 
es,  his  recovery  should  be  confined  thereto. 

It  may  be  said  that  in  this  case  the  de- 
fendant alleged  by  his  answer  that  by  being 
deprived  of  the  use  of  the  property  during 
the  pendency  of  the  action  he  was  damaged 
in  the  sum  of  |200.  Without  considering 
whether  the  value  of  the  use,  if  retoverable 
at  all,  would  be  upon  the  theory  of  special 
damages,  or  whether  the  allegation  of  the 
answer  would  be  sufiSclent  to  authorize  sncb 
recovery  as  special  damages,  we  proceed  to 
a  discussion  of  the  contention  of  counsel  that 
a  plaintiff  in  replevin  after  securing  the  de- 
livery of  the  property  to  him  cannot  be  held 
to  wrongfully  detain  it  Counsel  is  mistaken 
in  supposing  that  the  question  may  have  been 
decided  upon  less  than  the  usual  careful  con- 
sideration given  to  eases  in  this  court,  for  the 
conclusion,  whether  erroneous  or  not,  was 
reached  only  after  mature  deliberation,  and, 
having  carefully  considered  counsel's  able 
presentation  of  the  case  from  his  standpoint, 
we  remain  of  the  opinion  that  it  was  cor- 
rectly decided. 

Why  is  it  that  upon  plaintlfTs  giving  the 
undertaking,  which  he  is  allowed  by  statute 
to  do  and  thereby  obtain  a  delivery  of  the 
property  to  him,  the  title  Is  passed  to  him 
as  against  the.  defendant?  Surely  not  be- 
cause It  is  determined  by  such  action  that 
he  Is  the  true  owner  of  the  propecty,  for 
that  Is  one  of  the  questions  to  be  decided 
at  the  trial,  if  he  claims  ownership.  The 
reason  is  and  must  be  that  the  statute  al- 
lows the  defendant  In  such  case  .to  recover 
damages  only,  if  he  succeeds  upon  the  trial,, 
and  provides  only  as  to  the  condition  of  the 
•plaintiff's  undertaking  that  be  shall  duly 
prosecute  the  action  and  pay  all  costs  and 
damages  which  may.  be  awarded  against  him. 
Perhaps  It  is '  Immaterial  whether  the  dam- 
ages to  be  so  recovered,  in  excess  of  the 
value  of  the  property  and  interest,  are  to- 
be  regarded  as  general  or  special.  Counsel 
argues  that  when  the  plaintiff  has  so  secur- 
ed the  delivery  of  the  property  to  him,  being 
authorized  by  law  to  do  so,  his  detention  of 
the  property  thereafter  is  not  wrongful.  It 
might  as  correctly  be  said  that  his  act  in 
suing  out  tbe  writ  and  obtaining  possession 
of  tbe  property  Is  not  wrongful,  for  the  law 
also  authorizes  him  to  do  that  But  he  is 
allowed  to  do  that,  and  thereby  keep  as  well 
as  take  the  property  upon  the  condition  that 
he  shall  enter  into  an  obligation  to  pay  all 
costs  and  damages  that  may  be  awarded 
against  him.  And,  if  it  be  finally  determin- 
ed that  he  was  not  entitled  to  the  posses- 
sion, then  clearly  it  will  thereby  be  deter- 
mined that  his  act  in  suing  out  the  writ  and 
causing  the  property  to  be  delivered  to  him 
was  wrongful;  and,  if  that  act  was  wrong- 
ful, it  follows  by  the  same  reasoning  that 
the  detention  would  be  wrongful.     To  state 


'For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexe*. 


Digitized  by 


Google 


wya) 


HUNT  y.  THOMPSON 


62» 


it  differentty,  and  perhaps  more  accnrate- 
ly,  tbe  wrongful  suing  out  the  writ  re- 
sults not  only  in  taking  the  property  of 
the  plaintiff,  but  also  In  its  detention,  or, 
as  said  In  the  former  opinion,  "the  detention 
In  such  case,  as  well  as  the  taking,  is  lu- 
clnded  In  the  wrongful  act."  We  understand 
counsel  to  concede  that  damages  are  recover- 
able by  a  defendant  for  a  wrongful  suing  out 
of  the  writ,  and  that  it  is  for  such  act  only 
that  damages  are  recoverable.  To  determine, 
then,  wiukt  damages  would  be  "right  and 
proper,"  which  the  statute  says  may  be  re- 
covered, it  is  necessary  to  ascertain  the  ef- 
fect of  the  act  of  suing  out  the  writ  upon  the 
defendant's  rights.  His  right  as  the  owner 
and  the  one  entitled  to  possession  of  the 
property  was  not  alone  that  of  possession 
at  the  moment  it  was  taken  from  him,  but 
also  to  retain  and  use  it;  and  of  that  right 
be  would  be  divested  by  the  wrongful  act  of 
gntog  out  the  writ,  and  should  be  given  full 
and  adequate  compensation  for  the  loss  of 
that  right  True  it  is  that  plaintiff's  act  In 
gntog  out  the  writ  and  securing  a  delivery 
of  the  property  to  him  Is  authorized  by  law, 
but  not  a  law  which  either  provides  or  in- 
tends that  the  defendant's  property  shall  be 
taken  and  passed  to  the  plaintiff  without 
adequate  compensation  for  the  wrong  suffer- 
ed by  him  In  consequence  thereof,  if  it  should 
be  found  that  the  plaintiff  had  no  right  to 
take  the  property.  A  law  on  the  contrary 
which  provides  and  intends  that  if  the  plain- 
tiS  fails  to  establl^  his  claim  to  the  prop- 
erty or  to  its  possession  the  defendant  may 
recover  such  damages  as  shall  be  "right  and 
proper." 

Instead  of  perceiving  any  injustice  In  al- 
lowing the  defendant  full  and  adequate  com- 
pensation by  awarding  the  value  of  the  use 
of  the  property  rather  than  interest,  where 
the  property  is  shown  to  have  had  a  usable 
value  exceeding  interest,  as  contended  by 
counsel,  we  think  that  great  injustice  might 
result  In  such  case  from  a  rule  confining  the 
defendant's  recovery  to  the  value  of  the  prop- 
erty and  interest  thereon,  upon  the  theory 
that  the  plaintiff,  by  wrongfully  pursuing 
the  remedy  which  the  statute  has  provided  for 
one  who  finds  his  property  unlawfully  in 
the  possession  of  another,  becomes  in  effect 
tbe  purchaser  of  the  property  delivered  to 
bim,and,-as  such,  the  debtor  of  the  defend- 
ant for  tbe  value  tl^ereof.  It  may  be  Imma- 
terial whether  Uie  interest  on  the  value  of 
the  property  or  the  value  of  its  use  be  re- 
ferred to  as  damages  for  detention,  or  as  an 
element  to  be  considered  in  ascertaining  the 
amount  of  the  damages  for  the  wrongful  sn- 
iag  out  of  the  writ.  We  are  satisfied  that, 
under  tbe  circumstances  stated  in  our  pre- 
vious opinion,  the  value  of  the  use  may 
properly  be  considered  \n  estimating  the  de- 
(Midant's  damages,  in  order  to  award  htm 
such  an  amount  as  shall  be  "right  and  prop- 
er under  the  circumstances."  He  will  have 
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been  as  clearly  derived  of  such  ase  as  of 
the  property  itself,  and,  when  the  property 
is  shown  to  have  had  a  usable  value  exceed- 
ing interest,  he  will  not  be  fully  and  ade- 
quately compensated  unless  such  value  be 
allowed  him,  and  we  are  convinced  that  the 
statute  authorizes  it  to  be  allowed  in  such 
case  Instead  of  Interest. 

We  are  not  strongly  Impressed  by  the  argu- 
ment that  our  statute,  which  permits  a  de- 
fendant to  give  a  redelivery  bond  and  there- 
by retain  possession,  Is  analogous  to  statutes 
of  other  states  allowing  a  defendant  to  elect 
in  case  he  recovers  to  either  take  a  Judgment 
for  value  or  for  a  return  of  the  property,  so 
that  his  failure  to  give  the  bond  should  be 
treated  as  an  election  on  his  part,  bringing 
tbe  case  within  the  rule  adopted  under  such 
statutes  that,  where  the  election  is  to  take 
Judgment  for  value,  the  recovery  is  limited 
to  the  value  and  interest,  on  the  theory  that 
by  snch  election  he  has  in  effect  sold  the  prop- 
erty to  the  plaintiff.  The  defendant  is  not 
required  to  give  a  redelivery  bond,  though 
he  may  do  so.  Under  the  statute  permitting 
it,  he  is  not  as  free  to  act  as  a  defendant 
who  la  merely  required  to  say  upon  recovery 
at  the  trial  that  he  will  take  a  Judgment  for 
value  Instead  of  for  the  return  of  the  prop- 
erty. It  may  be  that  his  situation  is  such  as 
to  make  the  giving  of  the  redelivery  bond  im- 
possible. On  the  other  hand,  every  act  of 
the  plaintiff  in  commencing  the  suit  and 
giving  the  undertaking  whereby  he  obtains 
possession  of  the  property  Is  voluntary  on  his 
part.  And  he  takes  that  action  with  the 
knowledge  that  his  obligation  and  liability 
will  be  to  pay  such  damages  sustained  by 
his  act  as  may  be  found  to  be  "right  and 
proper." 

To  hold  that  the  act  of  the  plaintiff  In  so 
commencing  the  suit,  suing  out  the  writ,  and 
obtaining  possession  of  tbe  property,  con- 
summates, in  legal  effect,  a  sale  of  the  prop- 
erty to  him,  thereby  limiting  {he  damages  of 
the  defendant  to  the  value  of  the  property- 
and  Interest  thereon,  as  upon  a  legal  sale 
without  express  agreement  as  to  p/lce,  would 
put  it  within  the  power  of  any  one  capable 
of  giving  the  statutory  undertaking,  and 
against  one  unable  to  furnish  a  .redelivery 
bond,  to  force  tbe  sale  of  any  personal  prop- 
erty to  him  which  he  might  desire,  and  be 
willing;  to  pay  the  market  price  for  against 
the  consent  of  the  true  owner.  And,  even  if 
the  true  owner  in  such  case  upon  his  prop- 
erty being  so  taken  from  him  might  be  able 
to  give  a  redelivery  bond  but  unwilling  to 
do  so,  there  would  be  no  Just  reason  in  a 
statute  imposing  upon  him  the  penalty  of 
either  giving  the  bond  or  consenting,  by  re- 
fusing or  declining  to  do  so,  to  the  sale  of 
his  property  at  such  price  as  it  may  be  found 
upon  tbe  trial  to  have  been  worth,  so  as  to 
limit  his  recovery  to  such,  value  with  legal 
interest,  where  he  is  able  to  establish  'that 
the  property  had  a  usable  value  In  excess  of 
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the  Interest  of  which  he  has  been  deprived. 
And  we  do  not  think  that  our  statutes  are 
to  be  construed  to  hare  that  effect. 

We  are  satisfied  that  the  case  was  proper- 
ly decided  and  upon  a  correct  principle  under 
our  statute  as  herein  explained.  A  rehear- 
ing Is  therefore  denied. 

BEARD,  C.  J.,  and  SCOTT,  J.,  concur. 


120  W70.  aa) 
HILLIIRD  T.   DOUGLAS  OIL  FIELDS. 

<  Supreme  Court  of  Wyoming.    April  1,  1912.) 

1.  Trial   (J  395*)— PiNDiNoa— Suffioienct. 

Where,  in  an  action  on  account,  the  find- 
ings of  fact  were  that  the  defendant  was  in- 
debted to  the  plaintiff  under  two  causes  of  ac- 
tioa  in  certain  gums,  and  the  conclusions  of 
law  were  to  the  same  effect  and  also  stated 
that  the  plaintiff  was  entitled  to  recover  and 
have  judgment  and  execution  for  such  sums  and 
for  costs,  they  were  sufficient  to  constitute  a 
general  finding  in  favor  of  plaintiff  and  against 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  11  927-934,  939;   Dec.  Dig.  |  395.*] 

2.  Tbial    (I   394*)— Findings— SnmciENOT. 

Such  findings  were  insufficient  as  special 
findings  of  fact  within  Comp.  St.  1910,  i  4S15, 
providing  that  upon  request  the  court  shall 
state  in  writing  the  conclusions  of  fact  found 
separately  from  the  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  fi  924-926;   Dec.  Dig.  $  394.*] 

3.  Appeal  and  Bbbob   (|  273*)— Pbesenta- 
TiON  Below— SuFFiCENCT  of  Exceptions. 

A  mere  general  exception  to  a  findine  is 
insufficient  to  preserve  for  review  an  objec- 
tion that  it  is  insufficient  as  a  special  finding 
of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }i  1590,  1606,  1620-1623, 
1625-1630,  1764;   Dec  Dig.  {  273.*] 

4.  Appeal  and  Ebbob  ({  1071*)-^HAB)(LEsa 
B^BOB— Findings  op  Fact. 

In  view  of  Comp.  St  1910,  f  4599,  pro- 
viding that  no  exception  shall  be  regarded  un- 
Je«s  it  is  material  and  prejudicial  to  the  sub- 
stantial rights  of  the  part^  excepting,  the  in- 
sufficiency of  a  special  finding  of  fact  was 
harmless,  where  another  assignment  of  error 
hrought  up  the  entire  evidence  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4234-4239;  Dec.  Dig.  | 
1071.»] 

5.  Statdteb  (I  226*)—CoNSTBUcTiow— Adopt- 
ed FBOK  Anotheb  State. 

Comp.  St  1910,  !  4615,  providing  that 
upon  request  the  court  shall  state  in  writing 
-conclusions  of  fact  found  separately  from  the 
conclusions  of  law,  was  adopted  from  Ohio  in 
1880  with  the  construction  placed  upon  it 
prior  thereto  by  the  courts  of  that  state. 

(Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  {  307;   Dec  Dig.  i  228.»] 

6.  Account,    Action    on    (|   2*)  —  Expbess 
contbact. 

Where  nothing  remained  to  be  done  upon 
contracts  by  a  party  to  them,  except  to  com- 
pute the  items  of  expenditure,  he  had  a  right 
to  maintain  an  action  upon  account  without 
suing  upon  the  contracts. 

[Ed.  Note.— For  other  cases,  see  Account  Ac- 
tion on.  Cent  Dig.  i|  1,  2;    Dec  Dig.  f  2.*] 


7.  Account,  Action  on  (i  7*)- Evidm«< 

ADlnsSIBILITT. 

Where  an  action  arising  out  of  contracts 
was  properly  brouRht  upon  account  the  con- 
tracts were  admissible  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Account, 
Action  on.  Cent  Dig.  if  13-17;  Dec.  Dig. 
ST.'l 

8.  Mines  and  Minebals  (|  83*)— Contract 
— constbuotion. 

Under  a  contract  obligating  a  party  to  pay 
expenses  connected  with  certain  oil  property 
from  the  date  of  the  contract  if  the  property 
should  be  conveyed  to  him  at  his  request,  bat 
not  otherwise,  he  was  not  liable  for  the  ex- 
penses where  the  conveyance  was  not  mad* 
to  him  but  to  another. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  212,  214,  215;  Dee. 
Dig.  {  83.*] 

9.  Mines  and  Minebalb  (i  83*)— Contract 

— CON8TBUOTION. 

Where  one  held  an  interest  in  an  oil  lease 
under  a  contract  providing  that  he  should  claim 
only  such  title  as  his  predecessor  had,  he  was 
chargeable  with  notice  that  the  title  of  his 
predecessor  was  being  litigated,  and  he  was 
liable,  upon  an  implied  promise  to  pay,  for  his 
proportionate  part  of  the  expense  of  defend- 
ing the  lease;  and  it  was  immaterial  whether 
or  not  a  certain  contract  was  authorized 
wherein  his  agent  bound  him  to  pay  his  share 
of  such  expenses.  ' 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  212,  214,  216;  Dec 
Dig.  i  83.*] 

10.  Account,  Action  on  (J  2*)— When  Lies. 

Such  liability  was  enforceable  in  an  action 
on  account 

[Ed.  Note. — For  other  cases,  see  Account 
Action  on.  Cent  Dig.  f|  1,  2;   Dec.  Dig.  i  2.*] 

11.  Appeal  and  Ebbob  (I  1050*)— Habulbss 
Ebbob— Adubsion  ok  Evidence. 

The  admission  of  incompetent  evidence 
not  affecting  the  result  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069,  4153-4157, 
4166;  Dec  Dig.  {  1050;*  Libel  and  Slander. 
Cent  Dig.  f  381.] 

12.  Monet  Paid   (|  1*)—Bxcovkbt— Condi* 

TION   PBECEDENT. 

No  recovery  can  be  had  in  assumpsit  for 
money  paid  to  the  benefit  and  use  of  another 
without  it  having  been  actually  paid. 

[Ed.  Note.— For  other  cases,  see  Money 
Paid,  Cent  Dig.  {{  1-16;  Dec.  Dig.  |  !;•  Con- 
tracts, Cent  Dig.  !  1549.] 

Error  to  District  Court,  Converse  County; 
Roderick  N.  Matson,  Judge. 

Action  by  the  Douglas  Oil  Fields  against 
Robert  O.  HiUiard.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.  Reversed 
in  part,  and  afBrmed  in  part  on  condition. 

Clark  ft  Clark,  for  plaintiff  in  error. 
W.  B.  Ross,  for  defendant  In  error. 

SCOTT,  J.  This  action  waa  commenced  In 
the  district  court  of  Converse  county  by  the 
defendant  in  error  as  plaintiff  and  who  will 
be  referred  to  In  this  opinion  as  plaintiff, 
against  the  plaintiff  in  error  as  defendant 
and  who  will  hereinafter  be  referred  to  as 
defendant,  upon  two  alleged  causes  of  ac- 
tion upon  separate  accodnts.  The  first  cause 
of  action  is  for  an  alleged  Indebtedness  of 
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$1,538.72  on  an  account  tor  work,  labor,  and 
services  performed  and  expenditures  made 
in  and  about  the  business  of  and  at  the  re- 
quest of  defendant  between  August  16,  1904, 
and  July  30,  1906.  The  second  cause  of  ac- 
tion la  for  money  alleged  to  have  been  paid 
oat  at  different  times  for  and  on  behalf  of 
defendant  and  upon  his  request  between  Jan- 
uary 1,  1905,  and  December  1,  1908.  It  is 
alleged  that  a  copy  of  each  account,  marked 
respectively  Exhibits  "A"  and  "B,"  Is  attach- 
ed to  and  made  a  part  of  the  petition.  Ex- 
hibit A,  upon  which  the  first  cause  of  action 
is  based,  la  entitled  "Robert  O.  Hilllard,  Dr., 
to  Douglas  'Oil  Fields."  Then  follow  the 
items  of  account  which  aggregate  $5,385.51, 
and  then  the  following:  "2/7  (IllUlard'a 
share)=|l,538.72."  Exhibit  B,  which  is  the 
basis  of  the-  second  cause  of  action.  Is  enti- 
tled "Robert  O.  Hilllard,  Dr.,  to  Douglas  Oil 
Fields."  Then  follow  the  Items  aggregat- 
tog  $3,185.58,  and  then  the  following:  "'/g 
(Hilllard's  share)=|1.194.59."  The  answer  Is 
a  general  denial.  The  case  was  tried  with- 
out the  iifterrention  of  a  Jury,  and  the  court 
after  argument  and  submission  took  the  case 
ooder  advisement  The  journal  entry  re- 
cites: 

"That  the  defendant,  having  requested  the 
court  to  separately  state  its  findings  of  fact 
and  Its  conclusions  of  law  herein,  does  say 
and  find  as  follows,  to  wit:  The  above  case 
having  heretofore,  in  obedience  to  the  order 
of  this  court  of  May  13,  1910,  been  set  down 
for  trial  on  September  6,  1910,  and  having 
been  continued  until  September  9,  1010,  and 
the  same  having  been  proceeded  with  on  the 
last-named  date  by  the  consent  of  counsel, 
the  case  having  been  adjourned  to  Cheyenne 
for  the  introduction  of  further  testimony  and 
final  argument  to  l>e  bad  at  such  time  as 
the  business  of  the  court  would  permit,  and 
the  business  of  the  court  now  permitting  it 
to  be  heard,  come  now  the  above-named  par- 
ties on  this  30th  day  of  December,  1910,  by 
their  respective  attorneys,  and  the  ease  is 
proceeded  with  by  the  Introduction  of  evi- 
dence until  the  conclusion  of  the  same,  and 
thereui>on  the  same  is  argued  to  the  court, 
and  the  court  being  duly  advised  in  the  prem- 
ises, and  the  defendant  liaving  requested  the 
court  to  separately  state  its  findings  of  fact 
and  its  conclusions  of  law  herein,  does  say 
and  find  ias  follows,  to  wit: 

"1.  Findings  of  Fact. 

"(1)  That  by  reason  of  the  matters  and 
things  set  forth  in  the  first  cause  of  action 
of  plaintifTs  petition  herein,  the  defendant 
on  July  30,  1906,  became  Indebted  to  the 
plaintiff  for  the  items  and  in  the  amounts 
set  forth  in  said  first  cause  of  action  and 
more  particularly  specifled  in  Exhibit  A  at- 
tached to  and  made  a  part  of  said  petition 
not  in  the  sum  of  $1,538.72  but  in  the  sum  of 
^1,387.29  for  services  and  expenditures  made 
by  the  plaintiff  on  behalf  of  the  defendant ; 
that  no  part  of  said  amount  has  been  paid 


by  said  defendant  or  by  any  one  on  his  be- 
half; and  that  the  interest  on  said  sum  from 
August  30,  1906,  to  the  present  time  is 
$480.93. 

"(2)  That  by  reason  of  the  matters  and 
things  set  forth  in  the  second  cause  of  ac- 
tion in  plaintiff's  petition  herein,  the  defend 
ant  on  November  8,  1908,  became  indebted 
to  the  plaintiff  for  the  items  and  in  the 
amounts  set  forth  In  said  second  cause  of  ac- 
tion and  more  particularly  specifled  in  Ex- 
hibit B  attached  to  and  made  a  part  of  said 
petition  as  the  same  were  corrected  on  the 
trial  of  the  case  in  the  sum  of  $1,061.86 ;  that 
no  part  of  said  sum  has  been  paid  said  plain- 
tiff by  said  defendant  or  by  any  one  on  his 
behalf;  and  that  the  interest  on  said  sum 
from  December  8,  1908,  to  the  present  time 
amounts  to  the  sum  of  $174.61. 

•'II.  Conclusions  of  Law. 

"And  as  conclusions  of  law  this  court  does 
say  and  find  as  follows,  to  wit: 

"(1)  That  under  the  first  cause  of  action 
as  set  forth  in  plaintiflTs  petition  there  is 
now  due  from  the  defendant  to  the  plaintiff 
the  sum  of  $1,387.29  as  principal  and  $480.93 
ns  interest  amounting  in  ail  to  the  sum  of 
$1,868.22;  and  that  the  plaintiff  is  entitled 
to  recover  said  sum  from  the  defendant  and 
to  have  Judgment  and  execution  therefor. 

"(2)  That  under  the  second  cause  of  ac- 
tion set  forth  in  plaintiff's  petition  herein 
there  is  now  due  the  plaintiff  from  the  de- 
fendant the  sum  of  $1,061.86  ns  principal  and 
$175.61  as  Interest,  amounting  in  all  to  the 
sum  of  $1,236.47;  and  that  the  plaintiff  is 
oititled  to  recover  from  the  defendant  said 
sum  and  to  have  Judgment  and  execution 
therefor. 

"(3)  That  the  plaintiff  is  enUtled  to  recov- 
er from  the  defendant  its  costs  herein  and 
to  liave  Judgment  and  execution  therefor." 

Judgment  was  rendered  accordingly,  and 
the  Journal  entry  proceeds  as  follows:  "To 
all  of  which  findings  of  fact,  conclusions  of 
law.  Judgment,  and  order  the  defendant  does 
now  and  here  except."  A  motion  for  a  new 
trial  was  made  and  presented  to  the  court, 
which  overruled  the  same,  and  the  defend- 
ant brings  error.  ^ 

[1-3]  1.  It  is  assigned  as  error  that  the 
court  refused  to  make  and  state  separately 
its  findings  of  fact  and  conclusions  of  law  in 
accordance  with  section  4515,  Comp.  Stat,  as 
requested  by  the  defendant.  The  findings  of 
fact  and  conclusions  of  law  hereinbefore  set 
out  are  in  our  Judgment  sufficient  to  consti- 
tute a  general  finding  in  favor  of  the  plain- 
tiff and  against  the  defendant.  We  are  also 
of  the  opinion  that  as  a  special  finding  of 
fact  within  the  provision  of  section  4515, 
supra,  they  are  each  imperfect  and  insuffi- 
cient It  appears  that  the  trial  court  intend- 
ed them  as  special  findings  and  responsive 
to  the  request.  The  exceptions  cannot  be 
here  considered,  for  it  does  not  appear  that 
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It  was  based  upon  the  ground  of  imperfec- 
tion or  Insufficiency  of  a  special  finding  of 
fact  The  exception  is  as  follows:  "To  all 
of  which  findings  of  fact,  conclusions  of  law, 
judgment,  and  order  the  defendant  does  now 
and  here  except."  There  Is  no  suggestion 
that  they  were  Imperfect  or  insufflclent  to 
comply  with  the  request  for  special  findings 
in  the  exception,  or  in  the  motion  for  a  new 
trial;  and  In  the  assignment  of  errors  here 
made  the  only  assignment  In  this  respect  is 
that  the  court  erred  in  refusing  to  make  sep- 
arate findings  of  fact  as  requested  by  plain- 
tiff. The  findings  are  also  attacked  in  the 
motion  for  a  new  trial  and  on  other  assign- 
ments on  the  grounds  that  they  are  not  sus- 
tained by  sufficient  evidence,  or  any  eyidence, 
and  that  the  conclusions  of  law  are  not  sup- 
iwrted  by  any  finding  of  fact.  In  Levi  v. 
Daniels,  22  Ohio  St.  38,  44,  there  was  a  find- 
ing of  fact  made  in  response  to  a  request  for 
special  findings,  and  the  court  say:  "If  the 
finding  of  the  court  was  faulty.  In  being  too 
general  and  comprehensive,  and  not  respond- 
ing to  the  specific  questions  of  fact  on  which 
questions  we  express  no  opinion  now,  it  is 
enough  to  say  that  the  plaintiff  In  error  did 
not  except  to  the  finding  on  that  account, 
and  that  he  Is  not  prejudiced  thereby,  as 
the  testimony  which  he  himself  has  furnished 
In  his  bill  of  exceptions  gives  the  facts  In 
detail,  and  may  well  be  substituted  for  a 
more  fonnal  and  specific  finding  of  the 
court."  In  that  case  the  exception  was  as 
follows:  "And  the  defendant  excepts  to  the 
aforesaid  conclusions  of  fact,  for  that  the 
same  are  contrary  to  the  law  and  to  the  evi- 
dence." In  the  case  before  us  the  ground  of 
the  exception  when  made  was  not  stated  to 
the  court.  The  court's  attention  was  not 
called  to  the  Imperfection  In  the  finding,  nor 
did  the  exception  specify  wherein  the  finding 
was  not  sufficiently  spedfle.  8  Ency.  PI.  & 
Pr.  276,  and  cases  In  the  footnote.  Had  that 
been  done,  the  court  would  have  been  given 
an  opportunity  to  have  made  any  correction 
had  It  been  deemed  necessary.  Having  fail- 
ed to  specify  the  Incompleteness  or  Imperfec- 
tion In  the  finding,  or  filed  a  motion  or  objec- 
tion requesting  more  specific  findings,  thus 
giving  the  trial  court  an  opportunity  to 
make  the  correction,  loses  to  the  defendant 
the  right  to  have  that  particular  objection 
here  reviewed. 

[4]  If,  however,  the  proper  exception  had 
been  made,  still  the  Judgment  should  not  be 
reversed  if  It  appears  from  the  record  that 
such  failure  or  refusal  to  make  special  find- 
ings of  fact  was  not  prejudicial  error.  It  is 
said  In  38  Cyc.  at  page  1953,  as  follows:  "The 
making  of  findings  of  fact  and  conclusions  of 
law  is  for  the  protection  of  both  court  and 
parties;  the  purixise  of  such  findings  and 
<-onclnsions  being  to  dispose  of  the  Issues 
raised  by  the  pleadings,  and  to  make  the  case 
easily  reviewable  by  exhibiting  the  exact 
grounds  upon  which  the  Judgment  rests."  It 
simplifies   the  matter   of  appeal   upon   the 


question  as  to  whether  upon  a  given  state  of 
facts,  or  special  findings  of  fact,  the  law  has 
been  correctly  applied.  Had  the  defendant 
desired  to  do  so,  he  could  have  brought  that 
question  here  for  determination  without  a 
transcript  of  the  evidence  Incorporated  to 
the  bill.  He  has  done  more  than  that,  and, 
by  other  assignments  to  the  effect  that  nei- 
ther of  the  several  findings  of  fact  nor  the 
judgment  Is  supported  by  sufficient  evidence, 
asks  an  examluatlon  of  all  the  evidence  giv- 
en upon  the  trial  and  which  evidence  is  in- 
corporated in  the  bill  and  here  returned  as  a 
part  of  the  record  for  the  pfurposes  of  a  re- 
view of  these  assignments.  That  being  so, 
the  entire  evidence  is  before  this  court  for 
examination  to  ascertain  If  the  error  com- 
plained of  was  preJudlclaL 

[t]  Section  4515,  supra,  was  adopted  in 
1886,  together  with  other  provisions  from  the 
Civil  Code  of  Ohio,  and  the  views  herein  ex- 
pressed accord  with  the  construction  placed 
thereon  by  the  Supreme  Court  of  Ohio,  prior 
to  its  adoption  in  Wyoming.  If  we  adhere 
to  the  rule  heretofore  recognized  by  this 
court,  then  we  adopted  the  statute  with  the 
Judicial  construction  resting  upon  It  by  the 
court  of  the  state  from  which  it  was  adopt- 
ed at  the  time  of  Its  adoption.  Crumrine  v. 
Reynolds,  13  Wyo.  Ill,  78  Pac.  402.  In 
Ollvei:  T.  Moore,  23  Ohio  St  473,  upon  re- 
quest the  court  stated  its  conclusions  of  fact 
and  law  separately.  A  motion  for  a  new 
trial  was  made  upon  the  ground,  among  oth- 
ers, that  the  findings  of  fact  were  against 
and  contrary  to  the  evidence.  The  motion 
was  overruled,  and  plaintiff  excepted,  and  by 
bill  of  exceptions  placed  all  the  testimony  in 
the  case  upon  the  record.  It  was  held  that 
the  trial  court  erred  in  its  special  finding, 
and  the  court  say:  "The  Judgment,  however, 
should  not  be  reversed  on  account  of  the  er- 
ror in  this  special  finding,  unless  the  plain- 
tiff was  prejudiced  thereby.  In  order  to  as- 
certain whether  there  was  such  prejudice, 
we  must  look  Into  the  whole  record  to  see 
whether  the  same  Judgment  should  have  been 
rendered  notwithstanding  the  intervention  of 
this  error."  In  Oxford  Tp.  v.  Columbia,  38 
Ohio  St  87,  94,  a  statement  of  separate  con- 
clusions of  facts  and  of  law  was  requested, 
but  were  not  separately  stated.  The  court, 
after  quoting  section  5205,  B.  S.  O.,. which  is 
Identical  with  our  section  4515,  supra,  say: 
"This  provision  is  one  of  much  Importance, 
and  It  is  in  no  sense  directory.  That  there 
is  no  proper  compliance  with  the  request  is 
admitted;  and  It  is  clear  to  us  that  the  ac- 
tion of  the  court  in  that  respect  affords 
ground  of  reversal,  unless  It  Is  shown  that 
the  plaintiffs  were  'not  prejudiced  thereby. 
But  we  are  of  the  opinion  that  It' is  shown 
that  there  was  no  such  prejudice  as  to  call 
for  a  reversal  on  that  ground.  The  record 
contains  all  the  testimony  offered  on  the 
trial,  and  objection  is  made  that  the  Judg- 
ment below  is  opposed  to  the  weight  of  the 
evidence.     In  deciding  the  case,  tberefon^ 
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we  necessarily  ascertain  the  facts."  It  Va 
provided  by  sectioii  5100,  Comp.  Stat,  that 
"a  judgment  rendered  or  final  order  made  by 
the  district  court,  may  be  reversed,  vacated 
or  modified  by  the  Supreme  Court,  for  er- 
rors appearing  upon  the  record."  The  bill  of 
exceptions  containing  all  of  the  evidence  giv- 
en upon  the  trial  is  a  part  of  the  record  in 
the  case  before  us.  We  are  not  limited  to  a 
consideration  of  a  part  of  the  record,  but 
may  consider  such  parts  of  the  record  as  are 
germane  to  a  disposal  of  any  assignment  of 
error.  If  an  error  appear  upon  the  record, 
a  reversal  will  not  necessarily  follow  unless 
the  error  be  prejudicial.  It  Is  provided  by 
section  4599,  Comp.  Stat,  that  "no  exception 
shaU  be  regarded  unless  it  Is  material,  and 
prejudicial  to  the  substantial  rights  of  the 
party  excepting."  To  sustain  the  contention 
of  the  defendant  In  error  upon  this  record 
would,  we  think,  repudiate  the  construction 
placed  upon  the  statute  by  the  Supreme 
Court  of  Ohio,  prior  to  Its  adoption  In  this 
jurisdiction,  and  would  overturn  and  render 
nugatory  section  4509,  which  makes  no  dis- 
tinction, but  is  applicable  to  all  cases.  The 
review  must  be  upon  the  record  here  present- 
ed, and.  If  that  record  shows  nothing  more 
than  error  without  prejudice,  this  court 
should  not  reverse  the  judgment. 

[6,  7]  2.  Upon  the  trial  the  plaintiff  was 
permitted,  over  objection  that  the  action  was 
in  assumpsit  and  that  it  had  not  been  plead- 
ed, to  Introduce  a  written  contract  dated  Au- 
gust 16,  1904,  between  the  parties,  In  support 
of  the  first  cause  of  action,  and  also  over  a 
like  objection  a  contract  dated  October  31, 
1904,  in  support  of  the  second  cause  of  ac- 
tion. These  contracts  are  voluminous,  and  it 
Is  unnecessary  to  set  them  out  in  full.  By 
the  first  contract  among  other  things,  it  was 
agreed  that  the  parties  were  joint  owners  of 
certain  oil  claims  in  the  proportion  of  two- 
sevenths  to  HiUlard  and  flve-sevenths  to  the 
company ;  that  the  title  should  vest  in  and  be 
held  by  the  company  for  the  purpose  of  or- 
ganizing a  corporation  to  take  over  the  land, 
and  If  successful  that  two-sevenths  of  the 
proceeds  of  such  sale  should  be  paid  to  Hil- 
liard  and  flve-sevenths  should  be  retained  by 
the  company.  If  at  the  end  of  two  years  the 
company  had  been  unsuccessful  in  the  ven- 
ture, the  interest  of  Hilliard  should  be  deed- 
ed back  to  him,  and  that  he  would  pay  two- 
sevenths  of  all  expenses  of  the  venture.  This 
was  the  basis  of  the  liability  upon  the  ac- 
count set  forth  in  the  first  cause  of  action. 
In  the  second  cause  of  action  the  account  Is 
founded  upon  the  agreement  of  Hilliard  in 
the  contract  dated  October  31,  1004,  to  bear 
one-third  of  the  costs  and  expenses  of  cer- 
tain litigation  involving  the  validity  of  a 
lease  of  certain  oil  lands  and  in  which  Hil- 
liard owned  a  one-third  interest  and  the  com- 
pany the  other  two-ttvlrds.  It  is  claimed  that 
the  items  of  account  contained  In  Exhibit  B 
arise  out  of  this  agreement  and  form  the 
basis  of  the  second  cause  of  action,  and  that 


the  contracts  should  have  been  pleaded.  The 
proof  Is  that  both  of  these  contracts,  wheth- 
er valid  or  invalid,  and  regardless  of  any 
other  view  that  we  may  take  of  them,  had 
terminated  prior  to  the  commencement  of  the 
action,  the  former  by  limitation,  and  the  lat- 
ter by  the  termination  of  the  litigation  to 
which  it  liad  reference.  Nothing  remained 
to  be  done  under  the  contracts  except  to 
compute  the  items  of  expenditures  made  Ain- 
der  them,  and,  that  being  so,  the  action  upon 
account  could  be  maintained  without  suing 
on  the  contracts.  1  Cyc.  474,  495-496;  1 
Ency.  PI.  &  Pr.  90;  City  of  CincinnaU  v. 
Cameron,  33  Ohio  St  336;  Bank  of  Columbia 
v.  Patterson,  7  Cranch,  299,  3  L.  Ed.  351; 
Schmidt  V.  Wambacker  &  Well,  62  Oa.  321; 
Elm  City  Club  v.  Howes  (Dec.  2,  1898)  92 
Me.  211,  42  Atl.  392 ;  Felton  v.  Dickinson,  10 
Mass.  287;  Talbottom  R.  Co.  v.  Gibbons  (Dec. 
17,  1890)  106  Ga.  229,  32  S.  B.  151;. Coney 
v.  Home  (April  30,  1894)  93  Oa.  723,  20  S.  E. 
213;  Tumlin  v.  Bass  Furnace  Co.  (M<ih.  19, 
1894)  03  Ga.  594,  20  S.  E.  44;  Frontier  Sup- 
ply Co.  V.  lioveland,  15  Wyo.  313,  88  Pac 
651;  Metcalf  v.  GUbert,  116  Pac.  1017. 

In  Ingle  v.  Jones,  2  Wall.  (69  U.  S.)  1,  17 
L.  Ed.  762,  the  doctrine  is  clearly  announced 
as  follows:  "While  a  special  contract  re- 
mains executory  the  plaintiff  must  sue  up- 
on it  When  It  has  been  fully  executed  ac- 
cording to  its  terms,  and  nothing  remains  to 
be  done  but  the  payment  of  the  price,  he 
may  sue  on  the  contract  or  in  indebitatus  as- 
sumpsit and  rely  upon  the  common  counts." 
In  Smith  V.  Wambacker  &  Well,  supra,  a 
contract  was  Introduced  In  evidence,  and  It 
was  claimed  that  this  contract  limited  the 
recovery  to  certain  things  specified,  therein 
alone.  The  action  was  an  action  on  an  ac- 
count, and  the  contention  of  the  defendant 
that  the  action  should,  have  been  on  the 
contract  was  not  sustained.  In  Frontier 
Supply  Co.  V.  Loveland,  supra,  the  petition, 
as  In  the  case  here,  was  in  the  short  form 
under  section  4406,  Comp.  Stat  1910  (section 
3560,  R.  S.  1809),  upon  an  account  for  goods 
sold  and  delivered.  This  court  said:  "Con- 
ceding that  there  are  special  contracts  as 
contended,  contemporaneous  with  and  pre- 
cedent to  the  sale,  the  right  of  election  as 
to  pleading  the  cause  of  action'  remained 
in  the  plaintiflf."  In  Metcalf  v.  Gilbert  su- 
pra, this  court  said:  "It  is  settled  law  that 
where  the  contract  has  been  fully  performed 
by  the  plaintiff,  and  nothing  remains  to  be 
done  but  the  payment  of  the  money  by  the 
defendant,  it  is  not  necessary  to  set  out  or  de- 
clare upon  the  special  contract  but  the  lia- 
bility of  the  defendant  may  be  enforced  un- 
der a  count  for  the  reasonable  value  of  the 
services.  In  such  case  the  contract  may 
be  used  as  evidence,  and  the  recovery  can- 
not exceed  the  amount  thereby  agreed  upon; 
the  only  effect  In  such  case  of  proof  of  an 
express  contract  as  to  price  is  that  the  stip- 
ulated price  becomes  the  quantum  meruit" 
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Tbe  plaintiff,  baring  the  right  and  having  so 
pleaded  the  general  denial  contained  in  tbe 
answer,  put  In  issue  the  liability  of  the  de- 
fendant. The  authority  to  make  the  charge 
could  be  sustained  by  no  better  proof  than 
the  contract  itself  if  sufficient  for  that  pur- 
pose and  otherwise  admissible. 

The  contracts  being  thus  in  tbe  record  in 
so  far  as  they  are  germane  to  the  issue  upon 
the  alleged  indebtedness  sought  to  be  re- 
covered in  this  suit,  they  must  be  construed 
In  determining  whether  the  Judgment  is  un- 
supported by  the  evidence  and  is  contrary  to 
Taw. 

[8]  3.  By  the  terms  of  the  written  agree- 
ment executed  on  August  16,  1904,  between 
Hilliard  and  certain  stockholders  of  the 
Douglas  OU  Fields,  it  was  decided  to  sepa- 
rate their  interests  by  arbitration,  which 
was  bad ;  the  arbitrators'  report  beiog  dated 
October  31,  1904.  By  the  terms  of  the  con- 
tract Hiliiard  owned  two-sevenths  of  certain 
lands  known  and  described  as  gas  lands,  and 
the  company  owned  five-sevenths  either  In 
fee  or  by  lease  and  which  are  described  by 
schedule  attached  to  tbe  contract.  By  sec- 
tion 10  it  was  agreed,  in  substance,  that  the 
company  should  retain  title  to  the  gas  lands 
and:  (1)  Sell  them  to  some  individual;  or 
(2)  transfer  them  to  a  company  to  be  or- 
ganized; and  (3)  in  either  case,  turn  over  to 
Hilliard  two-sevenths  of  the  purchase  price. 
If,  however,  the  lands  were  not  sold  or  con- 
veyed to  a  coippany  within  two  years — ^that 
Is,  prior  to  August  16,  1906— then:  (1)  If 
Hilliard  so  requested,  the  company  should 
transfer  to  him  a  two-sevenths  interest  tn 
the  property  itself;  and  (2)  upon  such  con- 
veyance to  HUliard  at  his  request,  and  in 
such  case  only,  Hilliard  should  pay  two- 
sevenths  of  the  expenses  incurred  upon  or  in 
connection  with  the  property  after  the  date 
of  the  contract.  Tbe  i>arties  were  bound  by 
its  terms,  and  acting  upon  and  within  the 
time  stated  in  the  contract  the  Douglas  Oil 
Fields  organized  a  gas  company  and  convey- 
ed the  gas  lands  to  it.  Under  the  express 
condition  of  their  contract,  this  relieved  Hil- 
liard from  the  payment  of  any  expenditures 
made  after  its  date.  Each  of  the  items  of 
the  account  sued  upon  in  the  first  cause  of 
action  accrued,  if  at  all,  subsequent  to  Au- 
gust 16,  1904,  the  date  of  the  contract,  and 
upon  the  facts  the  contingency  which  would 
fix  the  liability  upon  the  defendant  to  pay 
two-sevenths  or  any  part  of  them  never  oc- 
curred. We  are  therefore  of  the  opinion 
that  the  Judgment  upon  the  first  cause  of 
action  is  not  supported  by  the  evidence  and 
is  for  that  reason  contrary  to  law. 

[9,  iO]  4.  It  is  contended  by  the  defend- 
ant that  the  right  to  recover  upon  the  sec- 
ond cause  of  action  is  based  upon  an  alleg- 
ed contract  dated  October  31,  1904,  signed 
by  one  McWhinnie  as  agent  for  Hilliard. 
The  authority  of  the  agent  to  bind  Hilliard 
thereto  is  disputed.    The  contract  is  in  form 


a  sublease  of  120  acres  described  by  legnl 
subdivisions  included,  and  which  land  consti- 
tuted one-third  of  tbe  acreage  covered  by  the 
lease  from  Hamilton  to  one  Phillips,  and 
which  was  theretofore  assigned  to  the  Doug- 
las Oil  Fields,  and  recites  that  Hamilton 
had  commenced  suit  to  cancel  the  lease,  and 
that  the  Douglas  Oil  Fields  had  also  com- 
menced suit  against  Hamilton  to  enjoin  blm 
from  interfering  with  the  leased  premises, 
and  that  Hilliard '  should  share  and  bear 
one-third  of  all  costs  and  expenses  entailed 
in  the  defense  and  prosecution  of  these  ac- 
tions. The  items  set  out  in  the  account 
marked  "Exhibit  B''  annexed  to  the  petition 
are  alleged  expenditures  in  connection  with 
this  litigation.  The  land  covered  by  the 
Hamilton  lease  aggregated  360  acres  and 
was  not  involved  in  the  matter  of  expendi- 
tures sought  to  be  recovered  In  the  first 
cause  of  action.  Owing  to  the  difficulty  in 
making  and  setting  apart  each  one's  share 
in  the  proportion  of  two-sevenths  to  Hilliard 
and  five-sevenths  to  the  company,  it  was 
agreed  by  the  contracts  that  Hllliard's  share 
should  be  120  acres  in  accordance  to  the  gov- 
ernment subdivisions,  or  a  tract  equal  to 
one-third  of  the  acreage,  and,  accordingly, 
the  S.  W.  V*  of  the  S.  W.  %  of  section  4 
and  the  N.  %  of  the  N.  W.  %  of  section  9. 
township  32  N.  of  range  73  W.,  was  set  aside 
to  Hilliard,  and  the  balance  of  the  acreage 
to  the  company.  The  lease  by  its  terms  was 
to  expire  on  August  4,  1912,  was  executed  on 
August  4,  1902,  to  J.  Bevan  Phillips,  who 
as  trustee  on  December  14,  1903,  assigned 
the  lease  to  the  Douglas  Oil  Fields,  and  the 
latter  by  the  contract  of  October  31,  1904. 
subleased  tbe  above-described  120  acres  to 
the  Wyoming  Oil  &  Development  Company, 
a  corporation  created  through  and  by  Hll- 
liard's instrumentality.  It  will  be  observed 
that  title  to  all  the  land  by  virtue  of  and 
included  in  the  Hamilton  lease  was  involved 
in  the  suits  with  Hamilton  at  the  time  the 
arbitrators  made  their  award.  The  interests 
of  Hilliard  and  the  Douglas  Oil  Fields  lu 
sustaining  the  lease  were  common.  The  ar- 
bitrators attempted  to  sever  such  interests 
under  the  coutract  of  August  16,  1904,  which 
provided  that  Hilliard  would  take  or  claim 
or  insist  only  upon  such  title  as  the  com- 
pany had.  The  sublease  or  agreement  of 
October  31,  1904,  by  its  terms  Is  a  substi- 
tute for  any  other  deed  or  instrument  as 
showing  Hllliard's  title  and  right  under  the 
Hamilton  lease  as  ascertained  by  the  arbi- 
trators. It  was  the  company's  title  under 
the  lease  that  was  being  assailed  and  wtiicb 
materially  affected  Hllliard's  interest  there- 
in and  was  in  litigation  at  the  time  the 
award  was  made  by  the  arbitrators.  The 
acreage  awarded  to  Hilliard  constituted  one- 
third  of  tbe  acreage  covered  by  the  Hamilton 
lease.  He  and  the  company  held  title  from 
a  common  source.  Failure  to  maintain  the 
compauj-'s  title  to  the  land  in  the  litigation 
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would  be  equally  fatal  to  HUIlard's  title. 
While  he  repudiates  the  contract,  we  thinU 
he  must  be  charged  with  notice  of  the  arbi- 
trators' action  and  the  award  to  him  of  this 
land,  and,  further,  whether  McWhinnle  was 
clothed  with  power  to  bind  him  to  the  con- 
tract of  October  31,  1904,  or  not,  that  such 
contract  was  admissible  in  evidence  as  show- 
ing a  compliance  with  the  arbitrators'  award, 
and  in  the  absence  of  fraud  or  exception 
thereto  he  will  be  held  to  have  accepted  the 
fruits  of  such  award.  Having  agreed  to 
take  such  title  only  as  the  company  had, 
he  took  the  title  impressed  with  a  lawsuit, 
and  we  think  was  charged  with  notice  that 
the  title  was  being  litigated.  Under  such 
circumstances,  Hllllard  must  be  held  equi- 
tably bound  to  pay  bis  proper  proportion  of 
the  expenditures  of  the  plaintifC  In  defend- 
ing the  lease,  and  the  same  are  recoverable 
in  this  kind  of  action;  and  the  evidence, 
tending  to  show  his  knowledge  that  such  ex- 
penditures were  being  made  for  his  benefit 
without  objecting  thereto.  Is  sufficient,  we 
think,  to  raise  an  implied  promise  on  his 
part  to  reimburse  the  plaintiff  therefor.  We 
are  therefore  of  the  opinion  that  it  Is  whol- 
ly Immaterial  whether  McWhinnle  was  em- 
powered to  bind  Hllllard  as  his  agent  in 
the  execution  of  the  contract  of  October  31, 
1904,  and  that  HiUIard's  liability  is  shown 
to  exist  independent  thereof. 

[11]  5.  Objection  was  made  to  the  follow- 
ing question  propounded  to  Arthur  W.  Phil- 
lips in  his  deposition,  to  wit':  "He  (meaning 
McWhinnle)  always,  in  fact,  led  you  to  be- 
lieve that  he  had  absolute  authority  to  rep- 
resent and  bind  Mr.  HilUard  in  every  way?" 
We  need  not  discuss  the  question  as  to  the 
competency  of  this  evidence  other  than  to 
say  that,  if  It  be  conceded  to  be  incompe- 
tent, it  cannot  change  the  result  of  this  case 
Id  view  of  the  conclusion  reached  as  to  the 
extent  to  which  the  contract  of  October  1, 
1904,  was  valid. 

[12]  6.  It  was  proven  by  plaintiff's  wit- 
nesses that  the  last  item  of  $1,377.89  in  Ex- 
hibit B  charged  November  1,  1908,  for  legal 
services  in  the  Hamilton  cases,  has  not  been 
paid.  The  form  of  the  action  Is  for  money 
paid  to  the  use  and  benefit  of  the  defendant. 
There  la  therefore  a  total  failure  of  proof 
in  80  far  as  this  item  is  concerned.  In  any 
view  of  this  case,  on  the  theory  upon  which 
It  was  presented  and  tried  in  the  lower 
court.  It  was  necessary,  In  order  to  recover 
this  item,  to  prove  tliat  it  had  been  i>aid. 
The  action  is  in  the  nature  of  the  common- 
law  action  of  assumpsit.  Olnclnnatl  v.  Cam- 
eron, 33  Ohio  St  336;  Frontier  Supply  Co. 
V.  Ix>veland  et  aL,  16  Wyo.  313,  88  Pac.  651. 
The  mere  incurring  the  liability  or  indebt- 
edness without  payment  is  not  sufficient  to 
Hustain  the  action.    27  Cyc.  836,  837. 

We  are  therefore  of  the  opinion  tliat  the 
judgment    upon   the   first   cause   of   action 


should,  for  the  reasons  stated,  be  reversed; 
and  that  the  judgment  upon  the  second  cause 
of  action  should  also  be  reversed  and  va- 
cated for  the  foregoing  reasons,  unless  the 
plaintiff  shall,  within  60  days  after  the  man- 
date herein  is  filed  in  the  district  court,  re- 
mit all  of  the  judgment  therein  except  the 
sum  of- $602.66  and  legal  interest  thereon 
from  December  8,  1908,  to  the  date  of  the 
judgment;  and  upon  the  filing  of  such  re- 
mittitur, the  judgment  for  the  reduced 
amount  will  be  affirmed.  The  cause  will  be 
remanded  for  such  further  proceedings  as 
may  be  deemed  proper  not  Inconsistent  with 
this  opinion. 

BEARb,  C.  J.,  and  POTTER,  J.,  concur. 


SENG  V.  STATE. 


(20  W70.  222) 


(Supreme  Court  of  Wyoming.    April  2,  1912.) 

1.  Ceiminal  Law   (§  1086*)  —  Motion  roR 
New  Tkial — Necessity. 

Under  Supreme  Court  rule  13  (104  Pac. 
xiij;  Comp.  St.  1910,  p.  1464),  providing  that 
nothing  which  could  have  been  assigned  as 
ground  for  new  trial  will  be  considered  on  ap- 
peal, unless  the  same  was  presented  by  a  mo- 
tion for  new  trial,  and  the  motion  was  overrul- 
ed and  exception  reserved,  all  of  which  sboald 
be  embraced  in  the  bill  of  exceptions,  where  the 
bill  recites  that  a  motion  for  a  new  trial  was 
filed  which  was  overruled  and  exception  taken, 
but  does  not  contain  the  motion,  exceptions 
required  to  be  presented  by  such  a  motion  are 
not  properly  before  the  Supreme  Court  for 
consideration. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2736-2769,  2772,  2794; 
Dec.  Dig.  {  1086.*] 

2.  Criminal  Law  (},  1105*)— Reoobd— Iktcob- 

pobatino  kvidence. 

To  enable  the  Supreme  Court  to  review  the 
evidence,  it  must  be  incorporated  in  the  bill  of 
exceptions,  and  properly  authenticated  by  the 
court  or  judge;  the  certificate  of  the  court  re- 
porter being  insufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2887-2880;    Dec  Dig.  « 

Error  to  District  Ctourt,  Uinta  County; 
David  H.  Craig,  Judge. 

Joseph  Seng  was  convicted  of  murder  in 
the  first  degree,  and  be  brings  error.  Af- 
firmed. 

R.  S.  Spence,  for  plaintiff  in  error.  D.  A. 
Preston,  Atty.  Gen.,  and  John  R.  Arnold,  for 
the  State. 

BEARD,  0.  J.  The  plaintiff  in  error,  Jo- 
seph Seng,  was  convicted  In  the  district 
court  of  Uinta  county  of  the  crime  of  mur- 
der In  the  first  degree,  and  sentenced  to  suf- 
fer death  by  hanging.  From  that  Judgment 
he  brings  the  case  here  on  error. 

[1]  The  case  was  submitted  to  this  court 
on  briefs  without  oral  argument;  and  in  bis 
brief  the  Attorney  General  calls  the  atten- 
tion of  the  court  to  the  fact  that  the  bill  of 
exceptions  does  not  contain  any  motion  for 
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a  new  trial  or  the  evidence  In  fbe  case,  and 
be  Insists  that  in  thla  state  of  the  record 
there  are  no  questions  presented  for  consid- 
eration by  this  court.  An  examination  of 
the  bill  of  exceptions  shows  that  to  be  the 
condition  of  the  record.  The  bill  does  not 
contain  the  motion  for  a  new  trial.  It  re- 
cites that  "defendant  filed  a  motion  for  a 
new  trial,  which  was  by  the  court  overrul- 
ed, to  which  the  defendant  at  the  time  ex- 
cepted." That  is  the  only  statement  in  the 
bill  with  reference  to  a  motion  for  a  new 
trial.  The  motion  for  a  new  trial,  not  being 
contained  In  the  bill  of  exceptions,  never  be- 
came part  of  the  record,  and  no  exceptions 
required  to  be  presented  to  the  court  below 
by  such  motion  are  properly  here  for  con- 
sideraUon.  Rule  13  of  this  court  (104  Pac. 
xlU;  Comp.  Stat  1910,  p.  1464)  provides: 
"Nothing  which  could  have  been  properly 
assigned  as  ground  for  a  new  trial  in  the 
court  below  will  be  considered  in  this  court, 
unless  It  shall  appear  that  the  same  was 
properly  presented  to  the  court  below  by  a 
motion  for  a  new  trial,  and  that  such  motion 
was  overruled  and  exception  was  at  the  time 
reserved  to  such  ruling;  all  of  which  shall 
be  embraced  in  the  bill  of  exceptions."  Bank 
of  Cbadron  v.  Anderson,  7  Wyo.  441,  53  Pac. 
280;  Freeburgh  v.  Lamoureux  et  al.,  12 
Wyo.  41,  73  Pac.  545;  Koppala  &  Lampe  v. 
State,  15  Wyo.  398,  89  Pac.  576,  93  Pac.  662; 
Davis  V.  Ogden,  17  Wyo.  207,  97  Pac.  1074. 
[2]  The  bill  as  signed  by  the  trial  judge 
consists  of  nine  pages,  under  separate  cover 
bearing  the  filing  mark  of  the  clerk  of  the 
district  court,  and  attached  to  it,  but  not  re- 
ferred to  in  the  bill  or  in  any  way  identified 
or  authenticated  by  the  court  or  Judge,  Is 
what  purports  to  be  a  transcript  of  the  short- 
hand notes  taken  by  the  court  reporter;  but 
such  transcript,  even  if  It  had  been  incorpo- 
rated in  the  bill,  does  not  purxmrt  to  contain 
all  the  evidence.  The  only  way  this  court 
can  know  what  the  evidence  in  any  case  was 
is  by  having  it  incorportited  in  the  bill  of 
exceptions  and  properly  authenticated  by 
the  court  or  Judge  as  the  evidence  in  the 
case.  The  certl^cate  of  the  court  reporter 
is  insufficient  for  that  purpose.  Flshback  v. 
Bramel,  6  Wyo.  293,  44  Pac.  840;  France  v. 
First  Nat.  Bank  of  Omaha,  3  Wyo.  187,  18 
Pac.  748;  Koppala  &  Lampe  v.  State,  15 
Wyo.  398,  89  Pac.  576,  93  Pac.  602.  Each 
and  all  of  the  alleged  errors  complained  of 
and  argued  in  the  brief  of  counsel  for  plain- 
tiff in  error  are  matters  occurting  on  the 
trial  and  which  must  be  presented  to  the 
court  below  by  a  motion  for  a  new  trial  In 
order  to  have  them  reviewed  here.  On  the 
Imperfect  record  presented  we  might  well 
dispose  of  the  case  without  further  consider- 
ation. But  the  case  being  an  important  one, 
involving  the  life  of  the  plaintitf  in  error,  we 
have  carefully  examined  not  only  the  record 
properly  before  us,  but  also  all  of  the  papers 
on  file  including  the  purported  evidence,  and 


we  fail  to  find  anything  therein  that  leads 
to  the  conclusion  that  he  did  not  have  a  fair 
trial.  The  instructions  of  the  court  given  to 
the  Jury  were  as  favorable  to  him  as  the 
law  would  warrant;  and,  assuming  that  the 
transcript  of  the  court  reporter's  notes  con- 
tains the  evidence  and  all  the  evidence  in 
the  case,  we  are  satisfied  that  It  fully  sup- 
ports the  verdict  of  the  Jury  and  the  Judg- 
ment rendered  thereon.  We  tite  therefore  of 
the  opinion  that  the  Judgment  of  the  district 
court  should  be,  and  the  same  is,  affirmed. 

And  now  this  court  appoints  Friday  the 
24th  day  of  May,  in  the  year  of  our  Lord 
1912,  for  the  execution  of  the  sentence  pro- 
nounced by  the  court  below. 

Affirmed. 

SCOTT  and  POTTER.  JJ..  concur. 


(32  OU.  C42) 

HAILEY-OLA  COAL  CO.  v.  PARKER  et  al. 

(Supreme  Court  of  Oklahoma.    March  12, 1912. 

Rehearing  Denied  April  9,  1912.) 

(Svllabut  by  the  Court.) 

1.  Master  and  Servant  (g  124*)— Tnjttkies 
TO  Servant— Dasgebous  Appijancks. 

The.  mere  purchase  of  an  Instrumentality, 
such  as  oil,  from  a  reputable  dealer,  is  not 
alone  sufficient  to  excuse  the  employer,  in  case 
of  injury  received  in  its  use,  but,  in  addition  to 
this  requirement,  is  coupled  the  duty  of  sach 
reasonable  examiaation  and  inspection  aa  is 
practicable  by  a  prudent  man  under  similar  cir- 
cumstances. 

[E)d.  Note.— For'  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ig  235-242;    Dec.  Dig.  f 

2.  Master  and  Servant  '(|  286*)~Injx7BIE8 
TO  Servant  —  Neoliqence  of  Master  — 
Question  fob  Jcry. 

Whether  or  not  the  company  was  negligent 
in  the  purchase  and  furnishing  of  a  safe  instru- 
mentality, such  as  lubricating  oil,  for  the  use 
of  miners  in  a  coal  mine,  is  primarily  one  of 
fact,  to  be  determined  under  proper  instructions 
by  the  jury  from  all  the  facts  and  circumstanc- . 
es  of  the  whole  case  and  where  the  issue  has 
been  properly  submitted;  and  the  verdict  regu- 
larly returned  the  finding  of  the  jury  will  not 
be  disturbed  in  this  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  1001,  1006,  1010-1060 : 
Dec.  Dig.  §  286.*] 

Commissioners'  Opinion,.  Division  No.  1- 
Error  from  District  Court,  Pittsburg  Conn- 
ty;    Preslie  B.   Cole,  Judge. 

Action  by  M.  E.  Parker,  for  herself  and 
as  next  friend  of  Oris,  Ray,  Harold,  and 
Tbelma  Parker,  minors,  against  the  Halley- 
Ola  Coal  Company  for  damages  on  ac- 
count of  the  death  of  William  Parker,  hus- 
band and  father.  Judgment  for  plalntlCts  la 
the  sum  of  $7,500,  and  defendant  brings  er- 
ror.   Affirmed. 

This  was  an  action  by  M.  E.  Parker,  wid- 
ow of  William  Parker,  for  herself  and  as 
the  next  friend  of  her  four  minor  children, 
against  the  plaintiff  In  error,  the  Halley^ 
Ola  Coal  Company,  defendant  below,  to  re- 
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coTer  damages  on  account  ot  tbe  deatb  of 
the  husband  and  father,  which,  as  Is  alIef^ 
ed,  was  occasioned  by  suffocation,  caused 
by  the  dense  volumes  of  smoke  Incident  to 
a  fire  which  started  at  the  bottom  of  a  mine 
belonging  to  defendant  coal  company,  and 
in  which  said  William  Parker  was  at  work 
as  a  miner.  The  plaintiff  charged  that  de- 
fendant company  was  liable  in  damages  for 
his  deatb  on  account  of  the  following  neg- 
ligent and  wrongful  acts  of  defendant  com- 
pany, which  caused  the  fire  and  smoke  and 
which  primarily  resulted  In  the  death  of  the 
deceased,  to  wit:  (1)  That  an  Inflammable 
oU  or  grease  was  sent  into  the  mine  on  the 
day  of  the  accident  (2)  That  snch  in- 
flammable oil  or  grease  was  handled  in  open 
tabs,  and  In  close  and  dangerous  proximity 
to  open  lights.  (?)  That,  upon  the  igni- 
tion of  this  Inflammable  oil  by  being  brought 
Into  proximity  to  an  open  light,  the  repre- 
sentative of  tbe  defendant  company,  in 
charge  of  the  mine,  overturned  and  poured 
out  the  oil  upon  and  around  the  bottom  of 
the  shaft,  thus  Igniting  the  shaft  bottom 
and  the  walls  of  coal  and  the  grease  and 
oil  soaked  timbers  and  roadway.  ^4)  That 
the  company  was  guilty  of  an  absolute  vio- 
lation of  the  mining  laws  of  Oklahoma  in 
maintaining  an  oil  room  down  In  its  mine, 
and  oiling  and  greasing  its  cars  therein,  and 
thus  greatly  Increasing  both  tbe  extent  and 
volume  of  the  fire  and  smoke.  (5)  That  aft- 
er the  flre  commenced  the  fan  carrying  air 
Into,  through,  and  out  of  the  mine  was 
stopped,  thus  stopping  the  Withdrawal  of  the 
smoke.  (6)  That  while  the  flre  was  In  prog- 
ress, and  before  the  deceased  and  other  em- 
ploy<Ss  had  escaped,  the  opening  of  the  shaft 
at  the  surface  of  the  ground  was  sealed, 
thus  further  preventing  the  escape  of 
smoke  from  the  shaft,  and  forcing  it  down 
and  into  all  parts  of  the  mine  and  upon  the 
men  yet  remaining  therein. 

The  company  answered  these  allegations 
of  plaintiff's  petition  by  general  denial,  also 
by  way  of  an  aflirmative  defense  that  the 
oil  complained  of  was  purchased  of  a  rep- 
ntable  company,  under  representations  that 
tbe  same  was  black  oil,  suitable  for  the 
oiling  and  greasing  of  the  cars  for  which 
it  was  Intended,  and  sought  to  be  used,  and 
was  noninflammable,  and  that  it  had  no 
means  of  knowing,  or  ascertaining,  that  said 
oil  was  inflammable,  but  relied  upon  the 
representations  of  the  company  from  which 
It  was  purchased.  The  defendant  company 
further  alleged  as  an  affirmative  defense 
that  the  deceased  was  guilty  of  contribu- 
tory negligence,  in  failing  to  escape  upon 
being  warned  of  the  flre,  and  upon  being 
directed  to  follow  the  person  giving  the 
warning,  who  knew  of  a  way  of  escape  other 
than  by  the  bottom  of  the  shaft,  which  at 
that  time  was  impassable  because  of  the 
flames  and  smoke.  At  the  trial,  however, 
there  was  no  attempt  to  deny  tbe  Inflam- 
maMlity  of  tbe  oil,  nor  the  taking  of  said 


oil  into  tbe  mine,  in  open  tubs,  exposed 
to  open  lights,  such  as  were  used  by  miners; 
nor  the  Ignition  of  the  same  by  reason  of 
tbe  proximity  of  the  same  to  the  open  lights, 
nor  the  overturning  of  the  tubs  of  burn- 
ing oil,  by  the  pit  boss,  nor  the  violation 
of  the  law  in  maintaining,  down  In  tbe  mine, 
a  grease  room,  and  the  greasing  of  cars 
therein,  nor  the  stopping  of  the  fan  used 
to  secure  air  for  the  mine  nor  the  sealing 
of  the  shaft  Neither  was  there  any  evi- 
dence offered  in  support  of  the  charge  of 
contributory  negligence  on  the  part  of  the 
deceased;  nor  was  it  claimed  that  the 
cause  of  tbe  death  of  deceased  was  other 
than  the  flre  and  smoke  originating  as  above 
stated,  and  tbe  Inability  of  deceased  to  es- 
cape by  reason  of  the  flre  and  smoke  before 
he  was  overcome  and  suffocated.  Tbe  en- 
tire defense  as  can  be  gathered  from  the 
record,  and  the  brief  of  defendant  company, 
rests  upon  the  claim  that  the  company  was 
excused  from  all  consequences  of  the  use  of 
the  inflammable  oil  by  reason  of  its  pur- 
chase from  a  reputable  concern  and  a  re- 
liance upon  the  representations  as  to  Its 
character.  Tliere  was  some  evldehce  offer- 
ed to  show  that  the  greasing  of  the  cars  In 
the  mine  in  violation  of  law  did  not  con- 
tribute to,  or  increase,  tbe  extent  or  effect 
of  the  flre  and  also  that  the  stopping  of  the 
fan  did  not  increase  the  danger  to  the  men, 
and  that  the  men  29  in  number,  were  all 
probably  dead  before  the  mine  was  sealed. 
At  the  time  of  the  fire  the  general  man- 
ager of  the  company,  Mr.  James  Elliott, 
was  at  Niagara  Falls,  N.  Y.  He  read  an  ac- 
count of  the  accident  in  a  newspaper  and 
arrived  at  the  scene  of  the  disaster  several 
diiys  after  it  had  occurred.  He  had  been 
gone  from  Haileyville,  Okl.,  where  the  mine 
is  located  about  four  weeks.  Prior  to  his 
going  he  had  been  called  upon  by  a  sales- 
man of  the  Globe  Oil  Company  of  Cleve- 
land, Ohio,  who  informed  Elliott  that  he 
had  a  car  load  of  oil  at  Ft  Smith  that  he 
was  trying  to  get  rid  of  and  desired  Elliott 
to  take  some  of  tUs  oil,  representing  it  to 
be  DiHck  oil,  which  is  the  sort  of  oil  used 
for  greasing  mine  cars,  and  Elliott  agreed 
to  take  ten  barrels  from  him.  Then  Elliott 
went  away,  and  was  hot  present  when  the 
oU  arrived.  This  was  tbe  only  black  oil, 
or  oil  for  greasing  cars,  ever  purchased  by 
the  defendant  company  from  the  Globe  Oil 
Company,  although  it  had  previously  bought 
some  engine  oil,  and  some  cylinder  oil,  from 
this  company.  Elliott  therefore  had  had  no 
previous  experience  with,  or  personal  knowl- 
edge of,  the  black  oil  sold  by  this  company. 
It  came  in  barrels,  labeled  "Black  Oil,"  and 
these  barrels  were  placed  in  the  oilhouse  of 
the  company,  near  the  top  of  the  shaft, 
wherein  oils  of  all  character  were  kept 
Previous  to  the  receipt  of  these  ten  barrels 
of  oil,  the  company  had  been  purchasing  its 
black  oil  from  a  local  agency,  which 
brought  It  In  cans  without  labels,  and  emp 
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tied  the  cans  Into  a  tank  In  this  house.  For 
about  six  or  seven-  days  preceding  this  ac- 
cident oil  out  of  this  ten  barrel  lot  had  been 
used  without  accident  at  the  rate  of  about 
a  barrel  a  day.  The  method  of  using  this 
Iwrrel  oil  was  to  open  a  barrel  on  the  sur- 
face of  the  earth,  in  broad  daylight,  near 
the  top  of  the  mine  and  draw  it  off  into 
half  barrels  of  wood,  which  were  fitted  with 
handles,  and  without  cover  over  the  top,  lift 
these  half  barrels,  or  tubs,  as  they  were  call- 
ed, upon  the  cage,  and  send  the  oil  down  the 
shaft,  from  which  point  it  was  again  carried 
to  the  grease  room  at>out  75  feet  from  the 
bottom  of  the  shaft.  The  drawing  of  the  oil 
from  the  barrels  into  these  open  tubs  at  the 
top  was  done  under  the  direction  of  the  top 
boss,  who  had  the  work  of  delivering  the  oil 
to  the  employes,  whose  business  it  was  to  use 
It,  delegated  to  his  charge.  While  these  open 
tubs  were  being  filled,  on  the  morning  of 
the  fire,  employes  engaged  in  the  work  and 
others  who  were  at  the  shaft  mouth,  with  no 
duties  whatever  in  respect  to  the  handling 
of  the  oil,  noticed  a  difference  and  peculiar- 
ity In  this  oil.  They  noticed  that  it  was  thin- 
ner, and  of  a  bluish  color,  and  that  it  smell- 
ed  differently  from  black  oil.  Some  of  them 
recognizing  a  smell  of  gasoline  or  coal  oil. 
The  top  boss,  who  should  have  examined  the 
oil,  but,  instead,  only  incidentally  happened 
to  be  near  while  It  was  being  drawn,  and 
his  15  year  old  boy,  testified  that  they  no- 
ticed no  difference  in  smell  or  otherwise. 
When  three  tubs  of  this  oil,  amounting  to 
50  or  60  gallons,  arrived  at  the  bottom  of  the 
shaft,  the  employes  of  the  company  there,  us- 
ing open  lights,  sought  to  take  these  tubs  of 
oil  from  the  cage,  and  in  doing  so  one  of  such 
employes  noticed  the  smell,  but,  being  In 
the  dark,  could  not,  of  course,  see  the  dlffer- 
«it  consistency  or  color.  As  he  was  about  to 
remove  the  tub,  his  miner's  lamp  came  with- 
in six  or  seven  inches  of  the  surface  of  the 
oil,  and  the  oil  at  once  Ignited  in  one  tub. 
While  still  contained  in  the  tub,  this  em- 
ploy€  and  another  one  endeavored  to  ex- 
tinguish the  flames  by  pouring  water  into 
the  tub,  there  being  a  space  of  some  six 
inches  from  the  surface  of  the  oil  to  the 
top  of  the  tub.  This  greatly  reduced,  but 
did  not  entirely  extinguish,  the  flames,  and 
the  oflicer  of  the  defendant  company  in  en- 
tire charge  of  the  underground  came  to  the 
bottom,  and,  seemingly  crazed  with  fear, 
seized  the  tub  with  his  bare  hands  below 
the  line  of  fire,  and  emptied  out  the  burn- 
ing oil  upon  the  bottom,  and  then  sought  to 
signal  the  engineer  to  hoist  the  cage,  but 
was  too  excited  to  make  the  proper  signal. 
Immediately  all  the  employes  about  the 
shaft  bottom  sought  to  escape,  the  foreman 
in  charge,  with  one  or  two  others,  ascend- 
ing by  means  of  the  cage,  and  others  travel- 
ing out  of  the  mine  through  an  opening 
about  a  mile  away.  When  the  foreman  ar- 
rived at  the  top,  he  immediately  hastened 
to  the  fanhouse  and  stopped  the  fan,  return- 


ed then  to  the  top  of  the  shaft,  where,  see- 
ing the  flames  come  iMuring  up  the  shaft 
be  immediately  returned  to  the  fanbonse. 
and  started  it  going  again,  after  which,  and 
after  himself  and  others  had  sought  to  enter 
the  mine  through  the  fan  shaft,  but  were 
driven  back  by  the  smoke,  he  then  caused 
the  mouth  of  the  shaft  to  1>e  sealed;  that 
is,  covered  with  boards,  canvas,  and  earth, 
to  prevent  the  draft  of  air  bringing  the 
smoke  and  flames  up  to  the  top,  where  it 
might  have  set  fire  to  and  destroyed  the 
buildings  about  the  top  of  the  mine. 

Of  the  men  employed  in  the  mine  those 
In  that  portion  known  as  the  Pea  Tine 
slope  were  the  ones  most  endangered  by 
the  fire,  and  the  only  ones  whose  escape  was 
practically  cut  off  by  the  fire  at  the  bottom 
of  the  shaft  Their  mode  of  ingress  to  their 
working  place  was,  first,  by  the  shaft,  then 
through  the  oil  or  grease  room  to  the  top 
of  the  Pea  Vine  slope,  a  distance  of  a  few 
hundred  feet,  and  then  down  to  a  stUl  lower 
depth  in  the  earth  to  the  various  entries  on 
the  Pea  Vine  slope,  and  to  get  out  they 
returned  by  the  same  route.  The  deceased, 
William  Parker,  was  at  the  bottom  of  this 
Pea  Vine  slope,  and  his  body,  with  that  of 
28  others,  was  found  near  the  top  of  the 
Pea  Vine  slope,  where  they  had  all  rushed 
in  an  endeavor  to  escape  through  their  only 
known  mode  of  egress,  viz.,  to  the  bottom 
of  the  shaft  and  up.  Those  who  were  In 
other  portions  of  the  mine,  between  whom 
and  daylight  no  burning  shaft  bottom  and 
grease  room  was  interposed,  traveled 
through  old  workings  to  another  opening 
about  a  mile  away;  and  so  also  did  a  few 
of  those  upon  the  upper  entries  of  the  Pea 
Vine  slope,  who  were  led  through  old  aban- 
doned workings  through  holes  and  cut- 
throughs.  The  deceased  had  been  at  work  in 
the  mine  about  12  days.  Dying  with  him,  and 
seeking  to  escape,  as  he  did,  were  at  least 
two  of  the  oldest  employ^  in  the  mine. 
Two  of  the  witnesses  for  plaintiff,  one  of 
whom  had  performed  duties  making  him 
more  familiar  with  the  mine  than  the  coal 
diggers,  such  as  deceased,  themselves  knew 
of  no  mode  of  escape,  and  would  have  per- 
ished had  they  not  been  near  the  top  of  the 
Pea  Vine  slope,  and  shown  the  way  out  by 
one  of  the  very  few  who  linew.  The  con- 
dition of  the  mine  and  of  the  airways  was 
such  that  all  of  the  smoke  from  the  fire  de- 
scended the  Pea  Vine  slope  to  the  bottom 
where  the  deceased  was  at  work,  and  as- 
cended part  way  l)ack  through  a  parallel  air 
course.  The  first  warning  deceased  could 
have  of  the  fire  was  the  arrival  of  the  smoke 
coming  down  the  slope,  and  his  only  possible 
mode  of  escape  was  to  go  back  against  the 
smoke  up  the  slope,  or  travel  with  the  smoke, 
a  mile  or  more  to  its  outlet,  either  of  which 
entailed  certain  death,  regardless  of  which 
he  chose. 

There  is  testimony  that  one  man  started 
down  the  slope,  endeavoring  to  warn  those 
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nearer  the  bottom,  and  possibly  Including 
Parker,  at  the  very  bottom,  but  this  man  by 
doing  so  also  lost  his  life,  it  being  as  im- 
possible to  get  to  Parker  as  for  him  to  get 
out.  There  was  proof,  uncontradicted,  that 
the  oiling  and  greasing  of  cars  had  been 
carried  on  at  this  grease  room,  or  empty 
track,  near  the  bottom  of  the  shaft,  for 
months  preceding  the  fire,  and  that  the 
waste  oil  and  grease  about  the  track  and  the 
Itottom  was  two  or  three  inches  deep  in 
places.  So  deep  was  it  that  boards  were 
laid  across  the  ties  to  enable  the  men  from 
the  Pea  Vine  slope  In  coming  from  work  to 
the  shaft  bottom  to  ayold  walking  ankle 
deep  in  the  oUy  ooze  and  grease.  There  was 
no  proof  to  the  contrary,  and  no  proof  what- 
ever that  any  cleaning  up  was  ever  done, 
but  that  the  place  upon  the  morning  of  the 
fire  as  the  men  went  to  work  was  In  its 
usual  condition,  and  that  as  above  stated. 
The  evidence  of  plaintiff  showed  that  the 
fire  burned  into  and  through  this  grease 
room.  Evidence  of  employfe  of  the  defend- 
ant company  was  conflicting  in  this  respect. 
There  is  conflicting  evidence  as  to  the  pro- 
priety of  stopping  the  fan.  The  only  evidence 
of  the  defendant  company  of  a  reason  for 
sealing  the  shaft  was  that,  considering  the 
men  all  dead  at  the  time  it  was  done,  it  was 
the  best  thing  to  do  to  insure  the  recovery 
of  their  bodies,  but  the  result  of  sealing  the 
sliaft  and  preventing  the  escape  of  the  smoke 
that  way,  in  the  event  that  the  men  might 
still  be  living,  and  that  it  would  force  the 
smoke  upon  them  in  denser  volumes,  was 
not  denied. 

There  was  no  evidence  that  any  test  of 
any  kind,  any  Inspection,  or  even  any  visual 
examination  was  made  of  the  black  oil,  be- 
ing taken  from  the  barrel,  while  running 
Into  the  open  tubs,  or  before  being  sent  in- 
to the  depths  of  the  mine,  to  ascertain  that 
it  was  noninflammable  and  the  sort  of  oil 
needed.  The  testimony  of  the  wltnessses 
Massey,  Walls,  and  Thomas,  all  old  experi- 
enced miners,  who  had  worked  for  many 
years  in  this  same  mine,  and  yet  would 
have  undoubtedly  lost  their  own  lives,  Iiad 
they  not  been  so  fortunately  stationed  as 
to  be  out  of  the  main  direction  of  the  smoke 
whea  the  flre  started  and  able  to  attach 
themselves  to  a  party,  being  guided  through 
tlie  intricate  byways  of  the  mine  by  one  of 
the  few  familiar  with  a  mode  of  egress  other 
than  by  the  shaft,  shows  the  extent  and 
character  of  the  Journey  necessary  to  be 
made  by  one  seeking  to  escape  from  this 
Pea  Vine  slope  through  the  abandoned  work- 
ings of  the  mine  in  order  to  avoid  the  burn- 
ing shaft  bottom.  It  was  necessary  for 
them  to  travel  a  distance  of  a  mile  or  more 
underground  through  the  narrow  entries 
rod  passageways  of  the  mine,  so  low  as  to 
comftel  them  to  go  In  a  stooping  position, 
and  most  of  the  time  in  absolute  darkness. 


Much  of  this  traveling  also  was  done  up  a 
steep  Incline.  In  order  to  get  from  one  entry 
to  another,  it  was  necessary  to  go  into  one 
of  perhaps  a  hundred  rooms,  all  exactly 
alike,  one  only  having  a  hole  or  opening 
through  which  they  might  crawl  to  the  entry 
above,  and  if  one  entered  the  wrong  one  of 
these  rooms,  after  pressing  up  to  the  high- 
est part  of  that  room,  then  it  would  be  nec- 
essary to  retrace  one's  steps  and  try  again, 
so  that  without  a  guide  it  would  have  been 
necessary  to  try  each  successive  room  of 
50  or  more.  Eiven  following  a  guide,  who 
knew  which  room  to  select,  it  was  necessary 
at  times  to  scramble  over  fftlls  of  rocks,  six 
or  seven  feet  high,  to  squeeze  through  an 
opening  of  but  two  or  three  feet  between 
the  roof  and  this  Jagged  pile  of  rocks.  And 
this  traveling  must  necessarily  be  done  with 
the  utmost  haste  because  behind  them  the 
smoke  was  approaching,  after  having  flrst 
traveled  to  the  bottom  of  the  Pea  Vine  slope. 
The  deceased,  Parker,  was  at  the  bottom 
of  the  Pea  Vine  slope,  and  upon  the  arrival 
of  the  smoke  at  his  working  place,  which 
would  be  his  first  intimation  of  anything 
wrong,  he  had  not  only  to  traverse  the  mile 
of  distance  and  surmount  the  obstacles  and 
difflcutlles  met  by  the  others,  but  in  doing 
so  he  would  be  traveling,  not  ahead  of  the 
smoke,  but  enveloped  in  it,  and  he  sought  to 
escape  in  the  one  possible  way  other  than 
the  shaft.  Did  he  seek  to  get  to  the  bottom 
of  the  shaft,  the  only  egress  known  to  him, 
he  would  be  equally  enveloped  in  smoke; 
but  upon  his  arrival  at  the  top  of  the  Pea 
Vine  slope  would,  and  did,  find  further  prog- 
ress barred  by  the  roaring  flre.  It  is  sig- 
nificant, that  the  way  of  escape  sought  by 
the  deceased  was  also  sought  by  some  28 
others,  2  of  whom  were  men  of  the  longest 
exi>eEience  in  this  mine,  and  they  all  died 
together.  And  this  same  route  was  the  one 
upon  which  even  those  escaping  instinctively 
started,,  and  were  themselves  saved  by  rea- 
son of  being  higher  up  the  slope,  and  having 
stUl  time,  after  finding  someone  familiar 
with  another  way  of  escape,  to  travel  this 
new  route  before  the  smoke  ascended  to 
them  from  the  deceased's  working  place, 
some  thousand  feet  or  more  below.  It  also 
appears  from  a  signed  pleading  that  the  de- 
fendant company  lias  asserted,  or  intends 
to  assert,  a  claim  for  damages  against  the 
Globe  Oil  Company  for  selling  to  it,  the 
defendant  company,  this  inflammable  oil,  im- 
der  the  guise  and  label  of  black  oil.  Upon 
the  issues,  and  evidence  above  stated,  and 
further  proof  that  deceased  jvas  34  years 
of  age,  and  earning  from  $75  to  |80  per 
month,  sober,  industrious,  and  spending  all 
of  his  earnings  upon  his  family,  and  leaving 
behind  him  a  widow  and  four  minor  children, 
all  under  the  age  of  20  years,  the  Jury  re- 
turned a  verdict  in  favor  of  plaintiff  tot 
$7,500,  and  from  the  Judgment  pronounced 
ui>on  this  verdict  the  company  has  appealed. 
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Stuart,  Gordon  &  Uedtke,  of  McAlester, 
for  plaintiff  in  error.  E.  J.  Smith  and  Kel- 
logg &  McMiUen,  all  of  McAlester,  for  de- 
fendants in  error. 

ROBERTSON,  C.  (after  stating  the  facta 
as  ■  above).  Connsel  for  plaintiff  In  error 
have  assigned  47  distinct  specifications  of 
error,  but  In  their  brief  they  state  that: 
"Without  waiving  a  single  specification  of 
error,  and  insisting  on  all,  but  in  order  to 
save  time,  we  will  group  together  such  speci- 
fications of  error  as  are  cognate  and  Involve 
directly  the  same  question,  and  will  therefore 
take  up  specification  No.  8,"  etc.  While  on 
page  6  of  their  brief  they  say:  "The  sole 
question  as  to  the  oil,  which  really  is  the 
important  question  in  the  case,  was  whether 
plaintiff  in  error  exercised  that  care  which 
the  law  requires  in  sending  the  oil  down 
into  the  mine.  •  •  *  But,  when  the 
court  has  read  all  the  evidence  in  the  case. 
It  will,  no  doubt,  conclude  that  the  real 
question  in  this  case  was  and  is  with  refer- 
ence to  the  negligence  of  the  plaintiff  in  er- 
ror in  carrying  the  oil  down  into  the  mine, 
which  oil  was  ignited,  and  which  ignition 
was  the  primary  cause  of  the  destruction  of 
life  and  property."  It  might  be  well,  also, 
to  note  that  the  only  alleged  errors  treated 
by  plaintiff  In  error  in  their  brief  relate  to 
Instructions  requested  by  defendant  in  the 
lower  court,  and  to  instructions  given  by 
the  trial  court  Therefore,  the  real  question 
in  the  case,  as  agreed  upon  by  counsel  for 
both  parties,  la  whether  or  not  the  defendant 
was  negligent  In  furulshiiig  Intiamuiable  oil, 
instead  of  a  nonlutiamiiiable  oil,  for  use  at 
the  mine,  without  further  information,  or 
attempt  to  acquire  information,  in'  respect 
to  its  inflammability,  and  without  Inspection 
or  examination  beyond  the  representations 
of  the  manufacturer  and  the  label  on  the 
barrel,  and,  this  being  true,  a  full  and  com- 
plete knowledge  and  understanding  of  all 
the  facts  and  circumstances  of  the  whole 
case  becomes  imperative;  hence  the  exhaus- 
tive statement  which  precedes  this  opinion. 

For  convenience  the  plaintiff  in  error  will 
hereinafter  be  called  the  company,  and  the 
defendant  In  error  the  plaintiff.  The  com- 
pany, on  i«ge  14  of  its  brief,  charges  that 
the  main  complaint  of  plaintiff  is  that  in- 
flammable oil  was  by  the  company  permitted 
to  go  into  the  mine,  and  which  was  ignited, 
and  which  ignition  produced  the  condition 
which  caused  Parker's  death,  and  that,  there- 
fore, the  vital  questions  are:  What  kind  of 
oil  did  the  company  send  into  the  mine? 
Where  the  oil  was  obtained,  and  the  condi- 
tions under  which  It  was  produced,  together 
with  the  degree  of  care  used  by  the  plain- 
tiff in  error  in  such  purchase,  and  in 
furnishing  the  same  for  use  in  its  mine 
after  it  was  purchased? 

After  reviewing  the  testimony  of  James 
Elliott,  manager  of  the  mlne^  which  shows 


that  he  purchased  10  barr^  of  oil  from  tlie 
Globe  Oil  Company  of  Cleveland,  Ohio,  that 
said  company  was  a  reputable  concern,  sell- 
ing oil  in  the  open  market  for  the  purpose 
for  whicli  this  oil  was  used,  that  said  oil 
was  marked  "Black  Oil,  Globe  Oil  Co.,  Ft 
Smith,  Arkansas,  Headquarters,  Cleveland,' 
Ohio,"  on  the  card,  and  "Black  OU"  In  big 
letters  on  the  head  of  the  barrel,  also  the 
testimony  of  John  Smith  and  others,  de- 
tailing the  manner  in  which  tlie  oil  was 
prepared,  and  sent  into  the  mine.  In  which 
there  is  evidence  that  It  looked  and  smelled 
different,  from  the  ordinary  black  oil,  the 
company  lays  down,  and  seemingly  relies  up- 
on, the  general  rule  that  where  the  master 
goes  into  the  open  market  and  purchases  an 
instrumentality  like  oil,  to  be  used  for  the 
simple  purpose  of  greasing  cars  In  the  mine, 
and  the  purchase  made  by  the  master  is  from 
a  reputable  dealer,  engaged  in  the  manufac- 
ture and  sale  of  the  oil.  It  is  prima  facie 
evidence  that  the  master  has  done  his  duty 
toward  the  servant  and  unless  something  in- 
tervenes between  the  purchase  made,  and 
the  use  of  the  oil  by  the  master  in  his  mine, 
which  would  lead  htm  to  believe  that  the 
oil  was  not  what  It  was  represented  to  be, 
there  can  be  no  actionable  negligence;  and 
also  upon  the  theory  that  the  master  does 
not  insure  the  instrumentality  which  he  fur- 
nishes to  his  servant  in  doing  bis  work,  but 
that  the  care  demanded  of  the  master  by  the 
law  is  that  care  which  a  prudent  man  would 
exercise  under  like  circumstances,  consider- 
ing at  all  times  the  facts  and  circumstances 
of  the  whole  case,  ttie  company  seeks  to 
avoid  responsibility  for  Parker's  death.  The 
rule  as  stated  above  is  accepted  by  the  plain- 
tiff as  a  correct  exposition  of  the  law  appli- 
cable to  the  case  at  bar,  but  counsel  for 
plaintiff  contends  that  the  question  of  wheth- 
er or  not  the  master  used  such  care  as  a 
prudent  man  would  exercise  under  like  cir> 
cumstances,  considering  at  all  times  all  the 
facts  and  circumstances  of  the  whole  case, 
is  primarily  a  question  to  be  determined 
solely  by  the  Jury,  under  proper  instructions 
by  the  court,  but  tliat,  when  once  so  deter- 
mined, its  answer  is  final  and  binding  both 
upon  the  trial  and  appellate  courts.  Of  the 
latter  phase  of  the  question,  consideration 
will  hereinafter  be  given.  As  to  the  former, 
let  us  first  examine  the  authorities  cited  by 
the  company  in  support  of  the  rule  contend- 
ed for. 

The  first  case  in  support  of  the  above  role 
cited  by  the  company  is  Allison  Mfg.  Co.  v. 
McCormlch,  118  Pa.  519,  12  AtL  273,  4  Am. 
St.  Rep.  613,  in  which  a  workman  was  or- 
dered by  bis  employer  to  paint  the  inside  of 
a  water  tank,  12  feet  deep.  He  entered  the 
tank  with  a  lamp  and  began  work.  Soon 
after  an  explosion  occurred  in  the  tank,  re- 
sulting in  the  death  of  the  workman.  It 
appeared  that  the  paint  used  contained  a 
lar^e  quantity  of  benzine;    that  It  was  t 
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well-known  paint,  and  bad  been  In  use  many 
Teats;  tbat  tbe  employer  had  used  it  for  10 
years,  purchasing  it  In  large  quantities  {rom 
the  factory  ready  for  use.  G^be  court  held 
in  that  case  that  the  accident  was  outside 
the  range  of  ordinary  experience,  and  that 
the  employer,  under  the  facts  as  detailed  in 
the  evidence,  was  not  negligent.  In  the 
extract  from  the  opinion  in  that  case  as 
found  on  page  17  of  the  company's  brief 
herein,  it  is  clearly  shown  tliat  the  basis 
of  the  opinion  of  the  conit  was  ttiat  the 
material  which  caused  the  inquiry  had  been 
in  use  by  the  master  for  10  or  12  years  with- 
out accident.  The  workmen  in  that  cate 
were  sent  in  to  work  and  were  discharging 
their  duties  under  the  immediate  direction 
and  supervision  of  a  competent  painter. 
The  main  difference  between  the  facts  of 
that  case,  and  the  one  at  bar,  is  tliat  in  the 
latter  the  master  bad  never  before  made  use 
of  tlte  sort  of  oil  furnished  the  serranta 
which  caused  the  Are,  nor  the  kind  of  oil 
sold  by  the  Globe  Oil  Company,  which  this 
lot  purported  to  be.  In  this  case,  too,  it 
was  a  fact  well  known  to  the  company  tiiat 
the  oil  sent  into  the  mine  would  be  brought 
into  close  proximity  to  the  miners'  lamps, 
and  the  miners,  knowing  this,  had  a  right 
to  rely  upon  the  employer  using  such  reason- 
able care  as  would  prevent  the  sending  down 
into  the  mine  oil  of  an  inflammable  charac- 
ter. The  oil  was  not  sent  into  the  mine  by, 
or  under  the  suiiervlsion  of,  a  competent 
man,  used  to  handling  such  oil,  although 
this  was  a  duty  owing  by  the  company  to 
the  miners,  nor  was  the  oil  inspected  or  ex- 
amined in  any  way  by  the  company,  not- 
withstanding some  of  the  workmen,  who  as- 
sisted in  sending  it  down  into  the  mine, 
noticed  that  it  was  of  a  different  color,  and 
had  a  different  smell,  from  that  previously 
used.  In  the  case  of  Grand  Rapids  Ry. 
Co.  V.  Huntley,  38  Mich.  537,  31  Am.  Rep. 
321,  the  court  held  that  the  purchaser  has 
a  right  to  assume  the  goods  bought  from  a 
reputable  dealer  are  in  good  condition.  If 
they  seem  to  be  so,  on  such  inspection  as 
Is  reasonable  and  practicable.  It  is  thus 
Been  tbat  the  rule  contended  for  by  the  com- 
pany Is  modified  by  this  decision,  so  that, 
before  the  employer  can  rely  upon  this  doc- 
trine as  excusing  liability,  be  must  show 
such  an  examination,  as  Is  practicable  and 
exercised  among  prudent  men  in  using  such 
instmmentality.  This,  too,  was  a  railway 
case.  Involving  the  rights  of  a  passenger, 
and  hence  a  much  higher  obligation  was  re- 
quired of  the  master  than  in  a  case  where 
the  Interests  of  the  servant  are  involved. 

11]  However,  it  is  seen  by  this  decision 
tliat  the  mere  purchase  of  the  instrumental- 
ity from  a  reputable  dealer  is  not  alone  suf- 
fldent  to  excuse  the  employer,  but  that  with 
tills  requirement  is  coupled  the  duty  of  such 
reasonable  examination  as  is  practicable  by 
a  prudent  man  under  similar  circumstances. 


What  was  a  reasonable  examination  and  la- 
spection  under  the  circumstances  of  the  case 
at  bar,  like  other  Issues  of  fact,  was  for  the 
determination  of  the  jury.  In  the  case  of 
Fuller  V.  N.  X.  H.  H.  &  H.  R.  Co.,  175  Mass. 
4^4,  5C  N.  E.  574,  which  was  an  action  for 
damages  occasioned  by  .  the  breaking  of  a 
glass  tube  under  steam  pressure,  without  a 
protecting  guard.  It  was  ascertained  that 
there  was  no  defect  in  the  appliance.  The 
pressure  of  the  steam  was  too  great  for  the 
tube  to  stand,  and  it  burst.  There  being  no 
defect,  there  would  have  been  nothing  gain- 
ed by  an  lnsi>ectlon  by  the  master,  and,  even 
though  there  had  been  an  inspection,  it 
would  not  have  resulted  in  the  use  of  a  dif- 
ferent tube,  and  hence  the  question  of  In- 
spection did  not  enter  Into  the  consideration 
of  that  case,  and  the  same  would  not  be  ap- 
plicable to,  or  of  any  value  to  us  In  the  con- 
sideration of  the  present  question. 

The  next  case  cited  is  Shea  v.  Wellington, 
163  Mass.  364,  40  N.  E.  173,  and  was  an  ac- 
tion for  damages  for  injuries  occasioned  by 
the  use  of  a  defective  "exploder"  in  a  stone 
quarry.  The  extract  from  the  opinion  In 
this  case,  found  on  page  18  of  the  company's 
brief,  shows  that  "It  appeared  that  the  ex- 
ploders were  manufactured  by  one  of  the 
largest  manufacturers  in  the  country;  that 
they  were  packed  in  boxes  ready  for  use; 
that,  i»  order  to  inspect  them,  it  would  he 
necessary  to  employ  an  expert  at  a  great  ex- 
pense." Thus  the  effect  of  that  opinion  is 
really  In  support  of  plaintiff's  contention. 
In  the  case  at  bar  an  inspection  could  have 
been  made  at  the  time  the  peculiarity  in 
the  color  and  smell  of  the  oil  was  observed, 
and  before  the  same  was  sent  down  into  the 
mine,  without  the  employment  of  an  expert, 
and  without  the  waste  of  a  minute  of  time, 
and  by  the  expenditure  of  a  match,  and  a 
handful  of  waste,  or  piece  of  wood. 

In  Reynolds  v.  Merchant's  Woollen  Co., 
168  Mass.  501,  47  N.  E.  406,  another  case 
cited  by  the  company  in  support  of  this 
rule,  it  appears  that  an  employ^  was  injured 
by  the  flying  apart  of  a  cylinder,  which  bad 
been  recently  purchased  of  a  reputable  man- 
ufacturer. An  examination  of  this  case 
shows  that  the  couit  held  that,  before  the 
employer  would  be  absolved  from  liability, 
he  must  not  only  use  care  in  purchasing  the 
machinery  from  a  reputable  manufacturer, 
but,  in  addition,  he  must  inspect  the  same 
before  putting  It  in  operation.  On  page  501 
of  168  Mass.,  page  406  of  47  N.  E.,  the  court 
uses  the  following  language:  "Mill  owners 
usually  procure  their  machines  of  reputable 
makers.  Such  conduct  meets  the  standard 
of  ordinary  care,  and  it  is  not  negligence 
on  the  part  of  fcn  employer  to  place  it  in  his 
mill,  and,  after  proper  inspection,  to  use  such 
machinery  so  bought." 

In  1  Labatt  on  Master  and  Servant,  p. 
327,  it  is  said:  "There  are  at  least  two  very 
weighty  reasons  why  the  theory  that  a  mas- 
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ter  Is  entitled  as  a  matter  of  law  to  rely  on 
the  quality  of  the  appliances  obtained  from 
a  reputable  manufacturer  should  be  rejected. 
One  of  these  Is  that  such  a  theory  Is  essen- 
tially Inconsistent  with  the  doctrine  of  non- 
delegable duties.  As  between  masters  and 
servants,  this  doctrine  should,  it  is  submitted 
always  be  regarded  as  controlling,  when- 
ever it  comes  in  conflict  with  the  declaration 
that  the  employer  of  an  independent  con- 
tract is  not  liable  for  his  negligence.  The 
other  reason  is  that,  according  to  the  rule 
adopted  by  most  of  the  authorities,  the  serv- 
ant has  ordinarily  no  right  of  action  against 
the  manufacturer,  and,  since  he  cannot  re- 
cover from  his  master,  he  cannot  recover  at 
all.  Assuminjf  the  defect  which  caused  the 
injury  to  have  been  discoverable  by  the  ea- 
eroise  of  proper  care,  some  one  ought  in 
fairness  to  6e  held  responsible  for  its  ex- 
istence, and  it  is  a  mere  mockery  of  justice 
to  absolve  the  master  simply  on  the  ground 
that  he  was  justified  in  trusting  to  the  skill 
and  diligence  of  a  person,  who,  if  that  skill 
and  diligence,  were  as  a  mxttter  of  fact,  not 
exercised,  is  not  liable  to  the  servant  be- 
cause there  is  no  privity  of  contract  between 
them.  The  question  as  to  what  extent  the 
employer  had  a  right  to  rely  upon  the  act  of 
a  manufacturer  is,  of  course,  immaterial 
where  he  was  put  upon  inquiry  as  to  the  con- 
dition of  the  appliance  which  caused  the  In- 
Jury." 

In  26  eye.  1139,  the  author.  In  discussing 
this  rule,  uses  the  following  language:  "Rea- 
sonable care  in  the  matter  of  Inspection  re- 
quires a  master  to  make  such  an  examina- 
tion and  test  as  a  reasonably  prudent  man 
would  deem  necessary  under  the  same  cir- 
cumstances for  the  discovery  of  possible  de- 
fects, and  he  is  not  required  unless  put  upon 
notice  as  to  the  probable  existence  of  defects 
to  employ  unusual  or  extraordinary  tests, 
nor  to  adopt  the  latest  and  most  approved 
methods  of  testing  machinery  or  appliances. 
The  reasonableness  and  sufficiency  of  an  in- 
spection, when  made.  Is  a  question  of  fact 
for  the  Jury." 

Counsel  for  the  company  cites  section  153 
of  1  Labatt  on  Master  and  Servant  as  sup- 
porting their  doctrine,  and  quotes  therefrom 
as  follows:  "That  right  of  the  employer  to 
rely  upon  the  quality  of  articles  so  purchased 
Involves  the  corollary  that  he  Is  not  under 
any  obligation  to  subject  the  articles  to  a 
test  as  minute  as  can  and  ought  to  be  applied 
by  a  manufacturer."  But  a  close  examina- 
tion of  the  above  extract  shows  that,  under 
the  circumstances  of  the  case  at  bar,  there 
was  testimony  sufficient  to  put  a  reasonably 
prudent  and  careful  man  upon  inquiry,  such 
facts  and  circumstances  as  the  different  and 
peculiar  color,  consistency,  and  smell  of  the 
oil,  which  would  indicate,  at  least,  that  it 
was  not  the  black  lubricating  oil  that  had 
formerly  been  used,  and  indicating,  also,  that 
the  same  was  a  dangerous  explosive,  and 
inflammable  oil,  on  account  of  its  peculiar 


smell,  as  noticed  by  the  workmen  at  the 
time  it  was  sent  down  into  the  mine.  Far- 
ther on,  in  section  161  of  the  same  volume, 
is  found  the  following  extract:  "The  char- 
acter of  the  Inspection  which  the  master  is 
bound  to  make  is  described  by  various  epi- 
thets and  phrases,  all  of  which,  as  will  be 
seen  from  a  subjoined  note,  are  essentially 
the  logical  equivalent  of  the  proposition  that 
the  examination  must  be  such  as  a  i)erson 
of  ordinary  prudence  would  have  made  under 
the  circumstances.  The  question  whether 
the  examination  to  which  the  Instrumentality 
which  caused  the  injury  is  actually  subjected 
before  the  accident  was  such  as  to  satisfy 
the  standard  thus  indicated  Is  primarily  one 
for  the  Jury.  This  prhictple  is  not  affected 
by  the  fact  that  the  preponderance  of  the 
testimony,  whether  measured  by  the  number 
of  witnesses  or  the  comparative  credit  which 
the  court  may  think  to  be  due  to  each.  Is  in 
favor  of  one  litigant.  Whether  or  not  the 
duty  of  a  master  with  regard  to  proper  In- 
spection has  been  performed  by  the  appli- 
cation of  any  given  test  Is  to  be  determined 
In  considering  whether  that  test  wUl  give 
indications  as  to  the  actual  cond'itlon  of  the 
Instrumentality  in  question.  In  the  applica- 
tion of  this  principle,  the  courts  have  usually 
proceeded  upon  the  theory  that  a  merely 
visual  or  ocular  inspection  of  the  exterior 
condition  does  not  satis^  the  full  measure 
of  a  master's  obligation  where  the  servant's 
safety  depends  upon  the  soundness  of  the 
material'of  which  an  instrumentality  Is  com- 
posed." In  this  case,  nothing  but  the  repu- 
tation of  the  dealer  is  offered  by  the  com- 
pany as  a  fuU  duty  to  its  employes  In  one 
of  the  most  hazardous  employments  men  en- 
gage In. 

In  Richmond  &  D.  R.  R.  Co.  v.  Elliott,  149 
U.  S.  266,  13  Sup.  Ct  837,  37  L.  Ed.  728, 
which  was  an  action  for  damages  by  reason 
of  a  defect  in  an  Iron  casting,  and  where  no 
reasonable  examination  or  inspection  would 
have  disclosed  the  same,  and  where  the  court 
relieved  the  master  from  responsibility  be- 
cause of  the  almost  undiscoverable  defect  in 
the  application,  it  was  nevertheless  said: 
"With  regard  to  the  defect  in  the  iron  cast- 
ing which  seems  to  have  been  revealed  by 
the  explosion.  It  may  be  said  that  it  is  not 
necessarily  the  duty  of  a  purchaser  of  ma- 
chinery whether  simple  or  complicated  to 
tear  it  to  pieces  to  see  If  there  be  not  some 
latent  defect  ♦  ♦  *  We  do  not  mean  to 
say  that  it  Is  never  the  duty  of  a  purchaser 
to  make  tests  and  examinations  of  his  own, 
or  that  he  can  always  and  wholly  rely  upon 
the  assumption  that  the  manufacturer  baa 
fully  and  sufficiently  tested.  It  may  be,  and 
doubtless  often  Is,  bis  duty  when  placing  the 
machinery  In  actual  use  to  subject  it  to 
ordinary  tests  for  determining  its  strength 
and  efficiency.  Applying  these  rules.  If  the 
railroad  company,  after  purchasing  this  en- 
gine, made  such  reasonable  examination  as 
was  possible,  without  tearing  the  machinery 
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to  pieces,  and  subjected  It  fully  to  all  the 
ordinary  tests  which  are  applied  for  deter- 
mining the  efficiency  and  strength  of  com- 
pleted engines,  and  such  examination  and 
tests  had  disclosed  no  defect,  It  cannot  In 
any  action  by  one  who  is  a  stranger  to  the 
company  be  adjudged  guilty  of  negligence 
because  there  was  a  latent  defect,  one  which 
subsequently  caused  the  destruction  of  the 
engine  and  Injury  to  such  party." 

In  Morton  t.  Detroit,  etc.,  Co.,  81  Mich. 
423,  46  N.  W.  Ill,  Mr.  JusUce  Cahlll,  in  dis- 
cussing the  duty  of  employers  In  this  regard, 
says:  "The  managers  of  railroad  companies 
are  engaged  In  conducting  for  profit  a  busi- 
ness which  at  the  best  Is  hazardous  to 
hunmn  life.  In  providing  sound  tools  and 
safe  appliances  for  the  use  of  their  employ^, 
their  plain  duty,  to  say  nothing  of  the  dic- 
tates of  humanity,  requires  great  vigilance; 
nor  can  they  be  heard  to  excuse  themselves 
from  talcing  all  reasonable  care  on  the 
ground  that  care  involves  labor  or  expense. 
They  cannot  be  held  responsible  for  hidden 
defects  In  tools  or  appliances  if  they  have 
used  reasonable  care  in  procuring  them,  but 
they  are  not  absolved  from  the  duty  of  test- 
ing or  of  inspection  because  they  have  bought 
in  the  open  market  of  reputable  dealers,  or 
employed  competent  workmen  to  construct 
them.  //  any  defect  exists  tcMcft  a  careful 
test  or  inspection  would  have  discovered,  the 
master  must  6e  held  to  have  knowledge  of 
such  defect,  and  to  be  responsible  for  it." 
See,  also,  in  support  of  this  doctrine  Hoes 
▼.  Ocean  S.  S.  Co.,  56  App.  Dlv.  259,  67  N. 
Y.  Snpp.  782;  San  Antonio  Edison  Co.  v. 
DUon,  17  Tex.  Civ.  App.  320.  42  S.  W.  1009; 
Anderson  v.  Fielding,  92  Minn.  42,  99  N.  W. 
357,  104  Am.  St  Rep.  665. 

In  Mather  v.  Rillston,  156  U.  S.  391,  15 
Sup.  Ct.  464,  39  lik  Ed.  470,  the  court,  speak- 
ing of  the  degree  of  care  required  In  the  use 
of  such  dangerous  instrumentalities  as  pow- 
der and  oil,  from  whatever  source  procured, 
said:  "Occupations,  however  important,  which 
cannot  be  conducted  without  necessary  dan- 
ger to  life,  body  or  limb,  should  not  be  prose- 
cuted at  all  without  all  reasonable  precau- 
tions against  such  dangers  afforded  by  sci- 
ence. The  necessary  danger  attending  them 
should  operate  as  a  prohibition  to  their  pur- 
suit without  such  safeguards.  Indeed,  we 
think  it  may  be  laid  down  as  a  legal  prin- 
ciple that  in  all  occupations  which  are  at- 
tended with  great  and  unusual  danger  there 
must  be  used  all  appliances  readily  attain- 
able, known  to  science,  for  the  prevention  of 
accidents,  and  that  the  neglect  to  provide 
such  readily  attainable  appliances  wlU  be 
regarded  as  proof  of  culpable  negligence.  If 
an  occupation  attended  with  danger  can  be 
prosecuted  by  proi>er  precautions  without  fa- 
tal results,  such  precautions  must  be  taken 
by  the  promoters  of  the  pursuit  or  emi)loyers 
of  laborers  thereon."  In  4  Thompson  ou  Neg- 
ligence, 13784,  Is  the  following  statement  In 
respect  to  the  necessity  of  Inspection:    "Ho 


other  rule  can  be  stated  upon  this  subject 
than  to  say  that  it  is  the  duty  of  the  master 
to  resort  to  such  tests  as  are  practicable  and 
are  reasonable,  having  reference  to  the  char- 
acter of  the  machine  or  appliance,  and  to  the 
nature  and  extent  of  the  danger  to  be  avoid- 
ed. It  has  been  reasoned  that  the  master 
is  not  required  to  resort  to  tests  which  are 
Impracticable,  unreasonable,  or  oppressive, 
or  which  would  be  incompatible  with  the 
proper  furtherance  of  his  business,  and  which 
are  only  required  to  Insure  absolute  safety, 
which  is  tantamount  to  saying  that  the  mas- 
ter does  not  stand  liable  as  an  Insurer,  but 
is  liable  only  for  the  exercise  of  reasonable 
or  ordinary  care,  which  is,  as  in  other  cases, 
a  care  'in  proportion  to  the  danger  to  be 
avoided.  But,  on  the  other  hand,  where  the 
result  of  a  breaking  of  the  machinery  or 
appliance  would  be  a  calamity  to  the  servant, 
the  law  will  not  always  excuse  a  mere  visual 
inspection,  but  will  leave  it  to  the  Jury  to  say 
whether  some  sufficient  test  ought  not  to 
have  been  applied."  And  again  In  4  Thomp- 
son on  Negligence,  {  3990,  the  Identical  claim, 
the  excuse,  of  the  defendant,  is  discussed  In 
the  following  language:  "The  'reputable  man- 
ufacturer' doctrine  is  not  that  a  master  Is 
exonerated  from  liability  for  dangerous  de- 
fects In  machinery,  tools,  and  appliances 
which  he  purchases  from  a  reputable  man- 
ufacturer by  reason  of  a  manufacturer 
being  reputable;  but,  fairly  stated,  it  is 
that  a  master  who  buys  machinery,  tools, 
and  appliances  from  a  reputable  maker,  and 
who  also  uses  reasonable  care  in  inspecting 
and  setting  them  up  and  In  putting  them  into- 
use  or  operation.  Is  not  liable  to  an  employ^ 
for  injuries  resulting  from  the  negligence  of 
the  maker  in  using  improper  materials  or  in 
doing  the  work  in  an  Improper  manner.  So 
stated,  the  doctrine  Is  entirely  consistent 
with  the  principle  which  assigns  the  duty  of 
the  master  of  exercising  reasonable  care  in 
these  particulars  to  that  class  of  primary, 
absolute,  and  unassignable  duties  which  the 
master  cannot  cast  off.  The  fact  that  he 
purchases  the  machine,  tool,  or  appliance- 
from  a  reputable  manufacturer  does  not  ex- 
cuse his  own  negligence  in  inspecting  It,  in 
testing  It,  and  in  setting  It  up,  but  is  a  cir- 
cumstance entering  Into  the  general  Ingredi- 
ent of  evidence  speaking  on  the  question 
whether  or  not  he  has  exercised  reasonable 
care  in  the  premises.  The  purchase  of  the 
machine,  tool,  or  appliance  from  a  reputable 
maker  does  not  alone  excuse  him." 

We  are  then  lead  to  the  Inevitable  conclu- 
sion that  while,  as  an  abstract  proposition, 
the  rule  contended  for  by  the  company  cor- 
rectly states  the  law,  yet  its  full  statement, 
with  all  its  limitations  and  restrictions  and 
modifications,  will  not,  standing  alone,  an- 
swer as  an  excuse  for  the  company,  or  a 
defense  to  the  charge  of  negligence  as  made 
by  the  plaintiff,  unless  the  jury  found  from 
all  the  facts  and  circumstances  of  the  whole 
case  that  the  company   throughout  the  en- 
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tire  transaction  nsed  BTich  care  and  caatlon 
as  was  reasonable  and  prudent,  having  tn 
view  the  nature  and  character  of  the  in- 
strumentallty  furnished,  and  the  hazards  of 
the  employment.  And  we  believe  that  no 
harm  was  done  the  company  In  refusing  to 
give  Instruction  No.  3,  requested  by  the 
company,  and  refused  by  the  court,  for  the 
reason  that  the  subject-matter  therein  treat- 
ed was  fully,  fairly,  and  correctly  stated, 
and  covered  by  the  court  in  Its  general  charge 
to  the  jury,  and  that  the  instruction  request- 
ed did  not  state  the  true  rule  fuUy  and  cor- 
rectly. The  general  charge,  and  especially 
Instructions  numbered  7,  9,  and  10,  which  we 
insert  below,  to  our  minds  cover  this  phase 
of  the  case  admirably,  and  protects  alike, 
without  undue  emphasis  on  any  point,  the 
interests  of  the  company,  and  the  plaintiff 
as  well.  In  order  that  we  may  not  be  mis- 
understood, we  quote  literally  the  following 
instructions,  given  by  the  court  in  the  gen- 
eral charge: 

"Instruction  No.  7.  You  are  instructed  that 
the  operator  of  &  coal  mine  is  not  an  In- 
surer of  the  lives  of  the  men  employed  by 
him  or  it.  The  operator  is  required  only 
to  exercise  ordinary  care  in  providing  the 
men  working  for  him  a  safe  place  to  work 
and  with  safe  appliances  with  which  to  do 
the  work,  and  by  'ordinary  care'  I  mean  such 
care  as  a  reasonably  prudent  man  would  use 
In  the  conduct  of  his  own  business  under 
like  circumstances." 

"Instruction  No.  9.  You  are  instructed  that 
the  defendant,  in  order  to  be  relieved  from 
liability  for  injuries  received  by  its  employes 
from  the  use  of  defective  materials,  is  not 
required  to  furnish  the  best  materials  known, 
or  to  subject  such  as  he  does  supply  to  an 
analysis,  to  determine  what  hazard  may  be 
incurred  in  their  use;  but  the  defendant  Is 
only  required  to  use  ordinary  care  in  the 
purchase  of  suitable  materials  for  the  pur- 
poses for  which  said  materials  are  intend- 
ed, and  in  the  use  of  such  materials  to  fol- 
low the  ordinary  usage  of  the  business  as 
conducted  by  prudent  men.  You  are  further 
lnstru(^ted  that  if  a  coal  company  purchase 
a  lot  of  oil  from  a  reputable  manufacturer 
under  a  warranty  that  it  is  a  noninflamma- 
ble  lubricating  oil,  and  after  a  large  por- 
tion of  said  oil  has  been  used  without  an 
accident  or  explosion  from  becoming  ignited, 
and  then  one  barrel  of  such  oil  becomes  ig- 
nited, and  is  found  to  be  inflammable,  then 
the  jury  may  take  into  consideration  all  of 
such  facts  and  circumstances  in  determining 
whether  or  not  the  defendant  company  was 
guilty  of  negligence  in  the  use  of  said  oil 
in  its  mine. 

"Instruction  No.  10.  The  jury  is  instruct- 
ed that  it  is  the  duty  of  a  master  to  use  rea- 
sonable care  to  see  tliat  appliances  and  ma- 
terials furnished  for  use  by  its  servants  are 
reasonably  safe  and  suitable  appliances  and 
materials  for  the  use  and  purposes  for 
which  they  are  intended,  and  this  includes 


the  necessity  of  using  the  same  degree  of 
care  in  the  matter  of  observation  and  in- 
spection to  discover  the  character  of  the 
appliances  and  materials  so  furnished.  And 
this  reasonable  care  varies  according  to 
the  danger  to  be  avoided  and  according  to 
the  character  of  the  appliance  or  material 
so  furnished.  So  in  the  matter  of  furnish- 
ing oil  for  the  use  of  its  servants  in  lubricat- 
ing the  cars  down  in  the  mine,  in  this  case, 
the  defendant  company  was  bound  to  use 
reasonable  care  to  inspect  and  ascertain 
what  sort  of  oil  was  furnished,  and  to  use 
the  same  care  to  furnish  a  reasonably  safe 
and  suitable  oil;  and  the  jury  are  to  de- 
termine what  would  be  the  reasonable  care 
the  company  should  exercise  in  respect  to 
the  Inspection  and  use  of  this  oil,  and  wheth- 
er what  was  done  by  the  company.  If  any- 
thing, in  this  respect,  was  the  exercise  of  tho 
reasonable  care  a  reasonably  prudent  man 
would  have  exercised  in  such  a  case.  You 
are  also  instructed,  however,  that,  where  a 
breach  of  this  duty  has  occurred,  protec- 
tion or  excuse  cannot  be  had  by  showing 
only  a  contract  or  guaranty  respecting  the 
matter  by  some  third  person.  A  reliance 
upon  such  contract  or  guaranty  does  not 
necessarily  show  the  exercise  of  the  degree 
of  care  required;  but  it  is  for  you  to  «ay 
whether,  under  the  facts  and  circumstances 
and  considering  the  nature  of  the  substance 
being  furnished  and  the  danger  incident  to 
its  use,  if  unsafe,  other  and  further  inspec- 
tion should  have  been  made  before  sending 
the  oil  down  Into  the  mine."  To  our  minds, 
the  learned  trial  judge,  with  a  fairness  and 
exactness  to  be  commended,  covered  the 
question  of  "reputable  manufacturer,"  care, 
etc.,  in  these  instructions,  in  such  a  manner 
that  the  company  has  no  reason  to  complain. 
The  charge  is  not  only  comprehensive  as  to 
the  issues  involved,  but  is  a  correct  and 
exceedingly  fair  statement  of  the  law,  and, 
in  fact,  is  more  favorable  to  the  contention 
of  the  company  than  the  facts  warranted, 

[2]  In  this  case  it  must  be  remembered  that 
several  negligent  acts  of  the  defendant  com- 
pany were  complained  of,  and  it  Is  suf- 
flcient  if  the  minds  of  the  jurors  are  fairly 
directed  to  each  of  the  actionable  grounds 
in  a  general  way,  and  if  a  proper  instruction 
has  been  made  in  respect  to  the  degree  of 
care,  required  for  the  master  in  his  conduct, 
with  respect  to  the  working  place  and  appli- 
ance furnished  his  servants,  such  as  we 
have  seen  was  given  by  the  court  in  this 
case,  it  then  remains  for  the  jury  to  deter- 
mine whether  the  master  was  exercising  the 
degree  of  care  as  was  required  by  law  and 
as  defined  by  the  court  in  Its  instructions. 
The  court  in  its  closing  instruction  told  the 
jury  that  it  was  for  them  to  say  whether 
under  all  the  facts  and  circumstances  of  the 
whole  case,  and  considering  the  nature  of 
the  substance  being  furnished  and  the  dan- 
gers incident  to  its  use,  if  unsafe,  other  and 
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farther  Inspection  sbonTd  have  been  made 
before  sending  the  oil  down  into  the  mine. 

Instruction  No.  11,  requested  by  the  de- 
fendant, which  deals  with  the  subject  of 
proximate  cause,  was  properly  refused  by  the 
conrt,  for  the  reason  that  there  was  no  ques- 
tion  of  proximate  cause  in  tliis  case.  And 
this  appears  not  only  from  the  evidence,  or 
rather  from  the'Iack  of  evidence,  but  also  by 
the  conduct  of  the  company  througbout  the 
trial,  and  by  admissions  In  their  brief.  Yet 
the  fact  remains  and  cannot  be  successfully 
disputed  that  even  this  phase  of  the  case  was 
properly  covered  by  the  Instructions  of  the 
court.  Neither  was  it  necessary  for  the  court 
to  spedflcally  instruct  that  the  knowledge  of 
the  master  of  this  defect  in  the  oil  was  nec- 
essary, for  it  is  the  established  rule  of  law 
that,  where  knowledge  Is  essential  to  charge 
the  master,  negligent  ignorance  is  equivalent 
to  knowledge.  Besides,  section  36  of  article 
9  of  the  Constitution  of  the  state  of  Oklaho- 
ma provides  that  a  master  is  made  liable  for 
the  negligent  acts  of  all  its  servants;  and 
under  this  provision  of  the  Constitution,  if 
one  employe  of  a  master  negligently  makes 
use  of  a  dangerous  instrumentality  to  the  in- 
jury of  another  servant,  the  latter  may  re- 
cover from  the  master. 

The  further  consideration  of  alleged  errors, 
in  view  of  the  foregoing  conclusions,  is  ren- 
dered unnecessary.  Their  consideration 
could  in  no  wise  affect  the  determination  of 
this  case.  The  question  of  deceased's  con- 
tributory negligence  cannot  be  urged,  for 
that  phase  of  the  case  was  wholly  waived  by 
the  company  at  the  trial,  and  the  rule  is  well 
established  that,  where  there  is  not  evidence 
tending  to  show  contributory  negligence,  it 
is  not  error  to  refuse  to  give  an  instruction 
on  the  subject.  It  is  also  settled  that  it  is 
not  error  to  refuse  to  give  instructions  of- 
ferred  wUch  in  themselves  correctly  state  a 
rule  of  law,  if  the  court  in  its  general  charge 
has  covered  the  points.  In  the  case  at. bar 
we  are  unable,  from  a  careful  review  of  the 
entire  record,  to  discover  any  error  of  such 
importance  as  would  authorize  or  warrant  an 
interference  with  the  verdict  of  the  Jury,  and 
the  judgment  entered  in  this  case. 

The  awful  catastrophe,  whereby  20  men 
lost  their  lives,  in  the  manner  detailed  in  this 
record,  smothered  in  the  darkness  of  the 
mine,  like  rats  in  a  trap,  without  notice,  and 
without  a  chance  to  escape,  dependent  for 
tbelr  protection  and  their  lives  on  the  exer- 
cise, on  the  part  of  the  company,  of  such  rea- 
sonable care  and  vigilance  as  prudent  men 
under  similar  circumstances  would  give,  but 
which  was  denied  them,  by  the  company, 
does  not  call  for  a  microscopic  examination 
of  the  record  for  the  discovery  of  technical 
errors,  whereby  a  reversal  might  be  had. 
The  real,  and  in  fact  the  only  Imiwrtant, 
question  in  this  case,  as  stated  above,  was 
the  negligence  of  the  company  In  and  about 


the  matters  and  things  complained  ol  The 
company  submits  that  the  purchase  of  the 
oil  In  open  market  from  a  reputable  dealer 
Is  sufficient  excuse;  and,  having  shown  that 
It  did  so  purchase,  it  therefore  demands  ex- 
oneration. The  trial  court  rightfully  held 
that  the  question  of  negligence  was  one  of 
fact  to  be  determined  by  the  jury  under  all 
the  circumstances  of  the  whole  case,  aided  by 
proper  Instructions.  As  we  have  seen,  no  er- 
rors In  the  instructions  have  been  pointed  out 
of  sufficient  importance  to  warrant  inter- 
ference. The  jury  resolved  the  question 
against  the  company.  There. is  ample  evi- 
dence to  sustain  the  verdict,  and  the. judg- 
ment, of  the  district  court  of  Pittsburg  coun- 
ty should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  407) 
GILI/  et  al.  v.  HAGGERTT. 
(Supreme  Court  of  Oklahoma.    March  19, 1912.) 

(Syllahut  iv  the  Court.) 

1.  Indians  (§  15*)  —  Mabbiage  of  Minor- 
Sale  OF  Allotment. 

The  marriage  of  a  Creek  freedman  under 
the  age  of  21  years  does  not  affect  the  restric- 
tions imposed  by  acts  of  Congress  and  treaty 
provisions  against  the  sale  of  bis  allotment  dur- 
ing minority;  and  a  conveyance  by  such  minor 
of  his  allotment  is  void,  notwithstanding  his 
marriage  prior  to  the  execution,  of  such  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  U  17,  37-44;    Dec.  Dig.  |  15.*] 

2.  Indians  (§  27*)— Convetarces  by  Minob 
— Evidence. 

Evidence  examined,  and  held  sufficient  to 
sustain  a  decree  canceling  certain  conveyances, 
made  .by  a  Creek  freedman,  on  the  ground  that 
at  the  time  of  their  execution  he  was  a  minor. 
[Ed.  Note. — ^For  other  cases,  see  Indians, 
Cent.  Dig.  §|  19,  20,  57-59;  Dec.  Dig.  i  27.*J 

3.  Indians  (§  15*)— Conveyances  by  Minob 
-Disaffirmance  —  Retubn  of  Considera- 
tion. 

Upon  the  disaflSrmance  of  a  conveyance 
made  by  a  minor  Creek  freedman,  he  will  be  re- 
quired to  restore  such  of  the  consideration  re- 
ceived as  remains  in  his  hands;  but  such 
restoration  will  not  be  required  where  it  has 
been  wasted,  disposed  of,  or  consumed  during 
minority,  and  his  estate  has  not  been  benefited 
thereby. 

[EM.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  §{  17,  37-44 ;    Dec.  Dig.  {  15.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Okmolgee  Coun- 
ty;  W.  L.  Bamum,  Judge. 

Action  by  Solomon  Haggerty,  as  next 
friend  of  Thomas  Haggerty,  a  minor,  against 
E.  W.  Gill  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

W.  M.  Matthews,  of  Okmulgee,  for  plain- 
tiffs in  error.  G.  0.  Beidleman  and  Joe  S. 
Eaton,  both  of  Okmulgee,  for  defendant  in 
error. 


*tm  otber  cues  see  same  topic  and  section  NUIIBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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BREWER,  O.  TMs  Is  8  suit  to  cancel  cer- 
tain deeds,  and  to  quiet  title.  It  was  Insti- 
tuted In  the  district  court  of  Okmulgee  coun- 
ty December  18,  1908,  by  defendant  In  er- 
ror, as  plaintiff,  against  the  plaintiffs  In  er- 
ror, as  defendants.  Hereafter  parties  will 
be  referred  to  as  they  were  known  in  the  tri- 
al court. 

Thomas  Haggerty,  a  Creek  freedman,  re- 
ceived as  an  allotment  on  the  1st  day  of 
March,  1906,  .the  following  lands:  The  S.  W. 
^  of  section  33,  township  12  N.,  of  range 
12  E,,  in  Okmnlgee  county.  On  the  2d  day 
of  June,  1908,  the  allottee  executed  an  oil 
and  gas  mining  lease  to  defendant  6111.  On 
the  1st  day  of  September,  1908,  he  executed 
a  deed  to  Harwood  Keaton  and  Aaron  Ad- 
ams for  40  acres  of  the  land.  On  November 
6,  1908,  he  executed  a  deed  to  E.  W.  Oill  for 
80  acres  of  the  land,  and  a  deed  was  on  rec- 
ord from  the  allottee  to  Oill,  dated  Novem- 
ber 7,  1908,  for  all  of  the  land.  This  last 
deed  the  plaintiff  claimed  to  be  a  forgery. 
He  admitted  signing  all  of  the  other  deeds. 
Plaintiff  alleged  that  at  the  time  of  signing 
all  of  the  deeds  and  at  the  time  of  trial  he 
was  a  minor  under  the  age  of  21  years,  and 
that,  therefore,  the  conveyances  were  and 
are  void.  It  appears  that  the  plaintiff,  al- 
lottee, was  on  the  6th  day  of  November, 
1008,  married  to  one  Ludie  Williams.  It  is 
alleged  tliat  the  land  in  controversy  is 
worth  $3,000,  and  that  the  defendants  paid 
on  various  instances  $240.  Defendant's  an- 
swer denied  all  the  allegations  of  the  i)etl- 
tlon,  except  that  plaintiff  Is  a  Creek  freed- 
man, that  the  land'  is  his  allotment,  and  the 
execution  of  the  instruments  and  averred 
that  plaintiff  represented  himself  to  be  over 
21  years  of  age  at  the  time  of  the  execution 
of  the  Instruments.  The  cause  was  tried  to 
the  court  by  agreement  of  the  parties,  and, 
after  hearing  the  evidence,  the  court  decided 
in  favor  of  the  plaintiff,  and  made  the  fol- 
lowing special  finding  of  facts,  to  wit:  "And 
the  court  finds  that  Thomas  Haggerty,  the 
plaintiff,  is  the  legal  owner  and  in  posses- 
sion of  the  premises,  described  In  his  peti- 
tion, to  wit:  The  southwest  quarter  (S.  W. 
%)  of  section  thirty-three  (33),  township 
twelve  (12)  north,  and  range  twelve  (12)  east, 
of  the  Indian  base  and  meridian,  in  Okmul- 
gee county,  state  of  Oklahoma,  and  that  his 
title  thereto  is  valid  and  perfect,  and  su- 
perior to  any  right,  title,  or  Interest  claimed 
by  the  defendants,  and  that  the  defendants, 
or  either  of  them,  have  no  right,  title,  or  In- 
terest in  and  to  said  premises.  And  the 
court  further  finds  that  at  the  time  of  the 
execution  of  the  oil  and  gas  mining  lease  up- 
on said  premises  made  by  the  said  Thomas 
Haggerty  to  the  said  E.  W.  Oill,  and  also 
at  the  time  of  the  execution  of  the  warranty 
deed  by  the  said  Thomas  Haggerty  to  the 
said  Harwood  Keaton  and  Aaron  Adams,  on 
the  1st  day  of  September,  1908,  the  said 
Thomas  Haggerty  was  a  minor  unmarried 
and  under  the  age  of  21  years.     And  the 


court  further  finds  that  the  marriage  of  the 
said  Thomas  Haggerty  to  the  said  Ludle  Wil- 
liams was  induced  by  the  said  Harwood 
Keaton  and  Aaron  Adams,  acting  for  and  on 
behalf  of  themselves,  and  the  said  E.  W. 
Oill  by  overreaching  the  said  plaintiff,  and 
was  Induced  by  the  said  defendants  for  the 
purpose  of  defrauding  the  said  Thomas  Hag- 
gerty, as  alleged  in  his  said  petition.  And 
the  court  further  finds  that  the  deeds  ex- 
ecuted by  the  plaintiff  Thomas  Ehiggerty  to 
the  said  E.  W.  GUI,  on  the  6th  and  7th  days 
of  November,  1908,  on  the  premises  describ- 
ed in  the  petition,  and  above  referred  to, 
were  obtained  by  overreaching  the  said 
plaintiff  Thomas  Haggerty,  and  that  no  ade- 
quate consideration  was  paid  to  plaintiff  for 
said  premises,  so  conveyed,  and  that  said 
deeds  were  obtained  by  fraud.  The  court 
further  finds  that  the  said  E.  M.  Treat  is  not 
an  innocent  purchaser  of  said  oil  and  gas 
mining  lease,  for  the  reason  that  the  same 
was  'invalid  in  the  hands  of  the  said  E.  W. 
Oill,  and  could  not  be  lawfully  transferred. 
And  the  court  further  finds  that  the  said 
Harry  D.  Sweet  is  not  an  innocent  purchaser 
of  an  undivided  one-half  (^)  interest  in  and 
to  said  premises,  for  the  reason  that  at  the 
time  of  the  execution  of  the  deed  from  the 
said  E.  W.  Gill  to  the  said  Harry  D.  Sweet, 
to  wit,  on  the  Ist  day  of  September,  1908, 
the  said  E.  W.  Oill  was  not  the  owner  of  anjr 
interest  in  or  to  said  premises.  The  court 
further  finds  that  at  the  time  of  the  execu- 
tion of  all  the  deeds  and  other  instruments, 
relied  upon  by  said  defendants,  the  said 
Thomas  Haggerty  was  a  minor  over  the  age 
of  18  years  and  under  the  age  of  21  years." 

Upon  the  above  finding  of  facts  the  court 
entered  judgment  in  favor  of  plaintiff,  settled 
and  quieted  his  title  against  all  claims  and 
demands  of  defendants,  canceled  and  set 
aside  the  various  Instruments,  and  granted  a 
perx>etual  Injunction  against  the  defendants. 

The  defendants,  as  plaintiffs  in  error  here, 
assign  and  urge  the  following,  for  reasons 
to  reverse  this  cause:  (1)  The  court  erred  in 
admitting  as  evidence  the  record  of  the  Com- 
mission to  the  Five  Civilized  Tribes  for  the 
purpose  of  proving  the  age  of  the  plaintiff. 
(2)  The  court  erred  in  permitting  evidence 
that  the  defendants  had  frandulently  induc- 
ed plaintiff  to  marry  for  the  purpose  of  pro- 
curing a  conveyance  of  the  land.  (3)  That 
the  decision  is  not  supported  by  sufficient  ev- 
idence. (4)  That  the  court  erred  in  not  or- 
dering a  restoration  of  the  moneys  paid.  (5) 
That  they  did  not  have  a  fair  trial  because 
of  the  conduct  of  the  trial  Judge  in  the  in- 
terrogation of  witnesses  in  a  violent  and  an- 
gry manner  and  in  a  way  to  frighten  and 
cause  the  witnesses  to  not  understand  and 
Intelligently  answer  the  court. 

(1)  This  objection  goes  to  the  admission  of 
the  records  of  the  Commission  to  the  five 
Civilized  Tribes  on  the  question  of  the  age 
of  the  plaintiff.  It  is  not  necessary  to  con- 
sider this  question  in  this  case.    It  was  tried 
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by  the  court  without  a  Jury,  and  the  plain- 
tiff, his  father,  mother,  and  a  neighbor  testl- 
fled  that  at  the  time  of  the  execution  of  the 
deeds,  and  at  the  date  of  trial,  plaintiff  was 
under  the  age  of  21  years;  that  defendants 
offered  no  proof  as  to  his  age,  and  therefore 
that  he  was  a  minor  when  the  deeds  were 
executed  Is  an  established  fatt,  under  the 
uncontradicted  evidence  in  the  case,  and  In- 
dependent of  the  records  Introduced  and  ob- 
jected to. 

(2)  This  objection  goes  to  the  anestlon  of 
the  admissibility  of  evidence  -tending  to 
show  that  the  defendants  fraudulently  in- 
duced the  plaintiff  to  marry,  to  the  end  that 
a  conveyance  could  be  procured  of  his  land. 
This  has  become  entirely  immaterial  since 
the  decision  by  this  court  In  Jefferson  t. 
Winkler,  26  Okl.  653,  110  Pac.  756.  In  that 
case  paragraph  3  of  the  syllabus  reads  as 
follows:  "A  minor  within  the  meaning  of 
said  sections  Includes  males  under  the  age 
of  21  years  and  females  under  the  age  of  18 
years,  and  the  marriage  of  such  minor  does 
not  confer  upon  him  or  her  the  authority  to 
sell  his  or  her  allotted  lands  Independent  of 
the  jurisdiction  and  supervision  of  the  pro- 
bate courts  of  the  state." 

[1]  The  fact  that  marriage  does  not  of  it- 
self, howsoever  lawful,  remove  the  disability 
of  a  male  Creek  allottee  under  21  years  of 
age  In  regards  to  a  sale  of  his  allotment, 
renders  it  useless  to  discuss  the  very  inter- 
esting question  of  a  collateral  attack  on  a 
marriage  contract,  and  the  introduction  of 
evidence  tending  to  show  that  its  consumma- 
tion was  brought  about  through  the  fraudu- 
lent conduct  of  other  parties  expecting  to 
profit  therefrom. 

[2]  (3)  This  objection  goes  to  the  sufBcien- 
cy  of  the  evidence,  and  cannot  be  sustained. 
There  la  abundant  evidence  to  sustain  the 
findings  and  judgment  of  the  court. 

[3]  (4)  The  next  objection  is  that  the  court 
erred  in  not  ordering  a  return  of  the  money 
paid  on  the  land.  The  evidence  showing,  and 
the  court  having  found  as  a  fact,  that  the 
plaintiff  was  a  minor  at  the  time  of  the  exe- 
cution of  the  deeds  in  this  case,  under  the 
doctrine  of  Blakemore  t.  Johnson,  24  Okl. 
544,  103  Pac.  554,  the  instruments  were  ab- 
solutely void.  Colbert  v.  Alfrey,  »3  C.  C.  A. 
517,  168  Fed.  231;  Bragdon  v.  McShea,  26 
Okl.  36, 107  Pac.  916;  Stevens  ▼.  Elliott  (Okl.) 
118  Pac.  407.  The  Blakemore  Case,  supra, 
was  a  case  almost  identical  with  the  case 
at  bar,  and  the  question  of  return  of  consid- 
eration was  involved  as  in  this,  and  In  that 
ca.se  the  court  stated  the  question  l)efore  It 
tLS  follows:  "May  one  who  has  attempted  by 
void  deed  during  his  minority  to  convey  his 
land,  on  attaining  his  majority  have  said 
deed  canceled,  and  the  cloud  thereby  creat- 
ed upon  his  title  removed,  by  a  proceeding 
in  a  court  of  equity  for  such  purpose,  with- 
out returning  the  consideration  received  by 
him  from  the  grantee,  where  It  Is  not  shown 
ttiat  be  baa  sncb  consideration!"    The  court 


then  further  say:  "Contracts  of  Infants  are 
as  a  rule  voidable  only,  and  not  void;  but 
the  deed  In  the  case  at  bar  is  void  by  reason 
of  specific  provisions  in  the  statute  making 
it  so.  In  those  cases  where  the  contracts  of 
Infants  are  voidable  only,  there  is  some  con- 
flict among  authorities  as  to  whether  the  In- 
fant, who,  on  attaining  his  majority,  attempts 
to  disaffirm  and  avoid  his  contract,  must 
return  the  conslderattbn  received  by  bim 
whether  he  iwssesses  the  same  or  not  Some 
of  the  earlier  cases  made  no  distinction  in 
the  requirements  upon  the  infant  in  tliis 
respect,  based  upon  whether  he  possessed 
the  consideration  at  the  time  he  attained  his 
majority  and  was  able  to  return  it,  or  wheth- 
er be  had  disposed  of  it,  or  for  other  reasons 
was  unable  to  return  It,  and  refuse  on  pro- 
ceedings in  equity,  brought  for  the  purpose 
of  avoiding  the  contract,  to  grant  him  relfef 
where  no  return  of  the  consideration  received 
was  offered;  but  there  is  also  another  line 
of  decisions  among  the  early  authorities, 
which  holds  that,  to  disaffirm  and  avoid  such 
contracts,  the  infant  should  be  required  to 
return  only  such  part  of  the  consideration  as 
was  In  his  possession  at  the  time  of  attain- 
ing his  majority.  This  rule  seems  to  be  the 
rule  most  generally  followed  by  the  courts, 
and  under  It  an  infant  Is  not  defeated  in 
bis  effort  to  disaffirm  and  avoid  his  contract 
by  his  inability  to  return  the  consideration 
received  by  bim.  Eureka  v.  Edwards,  71  Ala. 
248,  46  Am.  Rep.  314;  Railway  Co.  v.  Hig- 
glns,  44  Ark.  203;  MacGreal  v.  Taylor,  167 
U.  8.  688,  17  Sup.  Ct  961,  42  L.  Ed.  326." 
See,  also,  Colbert  v.  Alfrey,  93  C.  O.  A.  517. 
168  Fed.  231. 

There  is  not  a  word  of  proof  in  this  case 
that  would  indicate  that  the  plaintiff  was 
in  possession  of  any  of  the  money  defendant 
claimed  to  have  paid  Iiim,  or  that  bis  estate 
bad  been  in  any  way  benefited  by  such  pay- 
ment. Reading  the  entire  record,  it  is  rea- 
sonably apparent  that  he  was  not.  The  de- 
fendant 0111  on  the  stand  claimed  that  the 
payments  he  had  made  were  of  small  sums 
at  various  times  in  cash.  He  had  no  paid 
checks,  receipts,  book  entries,  or  other  evi- 
dence of  payment.  After  stating  In  his  testi- 
mony about  making  a  payment  in  cash,  OIU 
then  adds:  "I  guess  it  is  good  for  $100.  I 
let  bim  have  $100;  it  ran  along  for  about  a 
week,  monkeying  around  and  spending  the 
money."  Other  parts  of  the  evidence  show 
the  plaintiff  to  be  a  young,  ignorant  unedu- 
cated negro  boy;  that  whatever  was  paid  him 
from  time  to  time  was  In  small  sums  of  cash, 
and  he  would  stay  in  town  and  spend  it, 
then  want  a  little  more  money. 

The  rule  announced  by  this  court  in  In- 
ternational Land  Co.  v.  Marshall,  22  Okl. 
693,  98  Pac.  951,  19  L.  R.  A.  (N.  S.)  1056, 
does  not  apply  under  the  pleading  and  proof 
in  this  case.  It  is  true  the  defendant  Oill 
alleged  in  his  answer  that  plaintiff  had  stat- 
ed to  bim  that  he  was  21  years  of  age,  and 
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on  the  witness  stand  he  testified  that  plain- 
tiff had  80  stated,  but  there  Is  no  testimony 
or  claim  In  the  evidence  that  these  state- 
ments were  relied  upon  or  acted  upon  or  mis- 
led the  defendants.  The  tnith  is,  as  clear- 
ly shown  by  the  record,  the  defendants  tried 
the  case  upon  the  theory  that  the  first  con- 
veyances were  invalid,  and  grounded  their 
right  to  recover  on  the  instruments  taken 
after  the  minor's  marriage.  The  real  legal 
battle  fought  out  was  waged  around  the 
question  of  the  conduct  of  defendants  In  pro- 
curing for  the  boy  a  wife,  whom  he  had 
never  seen  or  heard  of,  and  with  whom  none 
of  the  parties  claimed  to  be  acquainted. 
Then  going  to  the  country  where  the  plain- 
tiff was  picking  cotton  and  bringing  him  to 
town,  getting  him  a  license  and  taking  him 
to  defendant's  office,  where  he  went  through 
the  mockery  of  a  marriage  with  a  woman 
he  had  never  seen,  and  who,  as  soon  as  the 
young  negro  signs  new  deeds,  disappears, 
and  Is  never  seen  by  the  plaintiff  again. 
This  much  Is  only  said  to  show  the  real 
theory  upon  which  the  case  was  tried,  as  the 
manner  of  his  marriage,  or  any  connection 
defendants  may  have  had  with  it,  are  unim- 
portant now. 

(5)  The  question  raised  by  defendants  as 
to  the  conduct  of  the  trial  judge  in  examin- 
ing their  witnesses  need  not  be  specially  con- 
sidered here.  The  marriage  of  the  plaintiff 
affording  no  validity  to  the  deeds,  no  other 
conclusion  could  have  been  correctly  arrived 
at  by  the  court  than  the  one  announced  by  it, 
and  for  the  reasons  given  the  cause  should 
be  In  all  things  affirmed. 

The  death  of  Thomas  Haggerty  having  been 
suggested,  this  cause  was  on  January  23d 
revived  in  the  name  of  Solomon  Haggerty, 
as  next  friend  of  Thomas  Haggerty,  minor. 

PEE  CURIAM.    Adopted  in  whole. 


(»  Okl.  432) 
NATIONAL  BANK   OF   COMMERCE  v. 
OKLAHOMA  CITY. 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(Syllalut  Iv  (h«  Court., 
i,  MtTNiciPAL  Corporations  (|  905*)— Neq- 
UOBNCK— Deuvebt  ow  Dupuoatb  Cebtiii- 

OATBS. 

The  allegation  that  by  gross  negligence  of 
dty  officers  duplicate  certificates  were  Issued 
and  placed  on  the  market  Is  not  sustained  by 
proof  that  they  were  never  delivered  by  any 
one  having  authority  to  deliver  them,  but  that 
they  were  taken  without  right  by  one  having 
no  authority  to  deliver  them. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  fi  1891-1893;  Dec. 
Dig.  i  905.*] 

2.  Mdnicipai.  CoBPOBATions  <{  902*)— Stol- 
en Tax  Cebtificates— Rights  of  Pubchas- 
EB— LiABiLiTT  or  Oitt. 

A  mayor  and  city  clerk,  b^  an  oversight, 
signed  duplicate  paving  tax  certificates  in  favor 
of  the  contractor.    An  employe  in  one  of  the 


city  offices  stole  the  duplicates,  and  he,  or  some 
one  in  collusion,  forged  the  indorsement  of  the 
contractor  and  delivered  them  to  plaintiff  as 
collateral  for  a  loan.  Plaintiff  made  no  investi- 
gation as  to  whether  the  certificates  had  been 
delivered,  or  as  to  the  genuineness  of  the  in- 
dorsement. The  loan  was  not  paid.  In  a  suit 
by  plaintiff  against  the  city  for  neglijtence  of 
its  officers  in  signing  the  duplicates,  held: 

(1)  That  plaintiff  was  negligent  In  accepting 
the  certificates  without  makmg  investigation  as 
to  whether  they  had  been  regularly  issued. 

(2)  That  the  fact  that  duplicate  certificates 
were  signed  was  not  the  proximate  cause  of 
the  bank's  loss.  The  proximate  cause  was  the 
tortious  acts  of  the  city  employ& 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1887;  Dec.  Dig.  i 
902.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Couih 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  the  National  Bank  of  Commerce 
against  Oklahoma  City.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Devereux  &  Hlldretb,  of  Guthrie,  for 
plaintiff  in  error.  Jas.  S.  Twyford,  of  Okla- 
homa City,  for  defendant  in  error. 

ROSSEB,  O.  In  1903  Oklahoma  City  al- 
tered into  a  contract  with  the  Barber  As- 
phalt Paving  Company,  by  which  that  com- 
pany was  to  do  certain  curbing  and  paving 
on  Harvey  avenue  in  the  city  of  Oklahoma 
City.  The  contract  was  lawful  and  entered 
into  In  pursuance  of  a  valid  ordinance  of 
the  city.  The  company  did  the  work  in  com- 
pliance with  its  contract  As  compensation 
for  Its  work,  there  was  issued  to  the  com- 
pany certificates,  in  which  the  cost  of  the 
work  was  assessed  and  charged  against  the 
tracts  of  land  liable  therefor.  These  cer- 
tificates were  issued  In  large  numbers,  and 
the  mayor  and  clerk  of  the  city  signed  and 
sealed  them  without  checking  them  up. 
Duplicate  numbers  from  145  to  160,  both  In- 
clusive, having  a  face  value  of  53,026.01, 
were  signed.  A  man  named  Roundtree  was 
working  In  some  of  the  city  offices  of  Okla- 
homa City,  though  the  evidence  does  not 
show  in  what  office  he  was  working.  He 
wrote  to  the  plaintiff.  National  Bank  of 
Commerce,  at  Guthrie,  and  inquired  if  Jthe 
bank  would  lend  a  friend  of  his  fl,200  on 
certain  paving  certificates.  The  plaintiff 
replied  that  if  the  paving  certificates  were 
regular  it  would  make  the  loan,  and  asked 
him  to  forward  copies  of  the  original  or- 
dinance, under  which  the  paving  certificates 
were  issued,  and  also  a  blank  of  the  form 
used  in  the  certificates.  He  did  that  and 
the  note  was  prepared  at  the  bank  and 
mailed  to  him.  It  was  returned  to  the  bank, 
signed  by  C.  E.  Biller,  and  what  purported 
to  be  16  paving  certificates,  numbered  from 
145  to  160,  inclusive,  were  inclosed  with  the 
note  as  collateral  security  for  its  payment 
The  bank  then  sent  Roundtree  a  draft  for 
150  and  the  balance  of  the  amount  to  Biller. 
The  paving  certificates  purported  to  be  in- 
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dorsed  by  the  Barber  Asphalt  Paving  Com- 
pauy,  by  B.  B.  Demurest,  attorney  In  fact, 
end  were  also  Indorsed  by  C.  K  BiUer.  The 
Indorsement  of  the  Barber  Asphalt  Paving 
Company  was  a  forgery,  and  the  certlQcates 
Inclosed  were  never  issued  or  delivered  by 
the  city,  but  were  duplicates  of  the  certif- 
icates l.ssued  to  the  Barber  Asphalt  Paving 
Company.  The  bank  did  not  correspond 
with  any  of  the  offlcials  of  Oklahoma  City, 
or  with  any  one  else,  except  Roundtree,  with 
reference  to  the  certificates.  It  appears  that 
Rouudtree  has  absconded.  There  Is  some 
doubt  whether  such  a  person  as  BlUer  ever 
existed.    If  so,  he  was  never  produced. 

When  the  first  Installment  came  due,  the 
certificates  were  presented  by  the  bank  and 
the  first  installment  paid.  When  the  second 
installment  came  due,  the  Barber  Asphalt 
Paving  Company  produced  the  valid  certif- 
icates and  collected  the  amount,  and  the 
city  refused  to  make  further  payment  to  the 
plaintiff  upon  the  certificates  held  by  it 

The  defendant  filed  a  demurrer  to  the 
original  {letltion,  and  the  court  took  the  de- 
murrer under  advisement  from  March,  1006, 
until  November  15,  1907.  On  the  last-men- 
tiuned  date,  the  demurrer  was  overruled. 
The  plaintiff  contends  that  when  the  demur- 
rer was  overruled  the  law,  as  decided  upon 
the  demurrer,  became  the  law  of  the  case, 
and  that  the  finding  of  law  upon  the  de- 
murrer could  not  be  questioned  during  the 
further  progress  of  the  case,  except  by  ap- 
peal. It  further  contends  that  every  materi- 
al allegation  in  the  petition  was  proven  by 
the  testimony,  and  that  therefore  its  right  to 
recover  was  fixed  by  the  overruling  of  the 
demurrer.  It  contends,  further,  that,  the 
demurrer  having  been  overruled  November 
15,  1907,  all  questions  adjudicated  in  the  de- 
murrer l>ecame  res  Judicata  upon  the  ex- 
piration of  one  year  after  the  demurrer  was 
sustained,  and  that  the  order  overruling 
the  demurrer  could  not  be  api>ealed  from 
after  the  expiration  of  one  year. 

[1]  The  evidence  did  not  prove  all  the 
material  allegations  of  the  petition.  The 
petition,  after  alleging,  in  substance,  the 
facts  as  stated  above,  and  after  alleging 
the  issuance  of  valid  certificates,  alleges: 
"That  by  the  gross  negligence  and  careless- 
ness of  the  defendant  corporation  and  of  the 
defendants  Van  Winkle  and  Blaise  duplicate 
certificates  for  the  numbers  hereinafter  set 
out  were  issued  by  said  city,  and  were  placed 
on  the  market"  The  proof  showed  that  the 
city  did  not  issue  the  certificates.  So  far 
as  the  proof  went  it  tended  to  show  that  the 
certificates  were  fraudulently  abstracted 
from  the  offices  of  the  city  and  transferred 
to  the  plaintiff  by  forged  indorsements. 
Thtfre  is  no  proof  whatever  that  the  city  is- 
sued the  cerUflcates;  but,  on  the  other  hand, 
mil  the  evidence  shows  that  it  did  not  do  so. 

The  city  is  not  liable.  The  tax  certificates 
%rere  not  negotiable  instruments.    It  is  ad- 


mitted that  the  city  is  not  liable  upon  the 
certificates;  but  it  is  claimed  that  it  is  liable 
for  the  negligent  act  of  its  officers,  by  which 
BiUer  or  Roundtree,  or  whoever  committed 
the  fraud,  was  enabled  to  defraud  the  bank. 
It  is  claimed  that  the  mayor  and  city  clerk 
were  negligent  in  signing  the  certificates. 
The  only  act  of  negligence  that  can  be  charg- 
ed against  the  mayor  and  clerk  is  that  they 
did  something  which  permitted  a  dishonest 
man  to  perpetrate  a  wrong.  If  the  officials' 
of  the  city  had  all  been  honest — In  other 
words,  if  Roundtree  had  been  honest — there 
would  have  been  no  danger  in  signing  the 
certificates.  But  it  is  claims  here  that  be- 
cause those  certificates  were  duplicates  of 
valid  certlflcatee  the  city  would  be  responsi- 
ble, because  the  mayor  and  clerk  did  not  in- 
vestigate to  see  whether  they  were  signing 
duplicate  certificates.  The  face  of  the  certif- 
icate covers  almost  two  printed  pages,  and 
it  appears  that  there  were  180  of  them.  To 
have  read  each  certificate,  and  compared 
each  of  the  180,  would  have  been  quite  a 
task.  Of  conrse,  the  numbering  might  have 
been  observed;  but  the  mere  numbering  of 
the  certificate  was  a  matter  which,  of  all 
others,  would  most  likely  be  left  to  a  sub- 
ordinate employe.  If,  In  Issuing  certificates 
of  tills  sort  it  is  necessary  for  the  mayor  or 
chief  official  to  check  over  the  numbers,  and 
to  attend  to  such  mere  clerical  matters,  then 
it  will  not  be  safe  for  cities  to  employ  cleri- 
cal help  at  all;  such  help  would  be  practi- 
cally valueless. 

In  relying  upon  Roundtree's  honesty,  the 
city  did  no  more  than  the  phiintifl  itself 
did  in  lending  Mm  the  money  upon  the  faith 
of  the  certificates.  In  the  case  of  Fuller  v. 
Mower,  81  Me.  380,  17  Atl.  312,  where  « 
town  order  was  signed  in  blank  by  a  select- 
man and  delivered  to  the  chairman  of  the 
board  of  selectmen,  to  be  used  for  legitimate 
purposes,  the  chairman  issued  it  to  the  plain- 
tiff, who  loaned  to  him  certain  money,  re- 
lying upon  ills  assurance  that  the  town  was 
in  need  of  money  to  pay  debts,  and  that 
the  board  had  anthprlty  to  borrow  the  mon- 
ey. The  town  bad  not  authorized  the  bor- 
rowing of  the  money,  and  suit  was  brought 
against  the  selectman  who  had  signed  the 
order.  It  was  held  that  he  was  not  liable. 
In  the  course  of  the  opinion,  the  court  said: 
"It  is  urged  tliat  the  defendant  was  careless 
in  signing  a  blank  order  and  leaving  it  with 
Skinner.  Perhaps  he  was.  It  can  now  be 
seen  that  it  was  dangerous  to  do  so.  But 
the '  defendant  was  not  more  careless  in 
trusting  Skinner  with  a  blank  order  than 
the  plaintiff  was  In  trusting  him  with  mon- 
ey, when  no  other  member  of  the  board  was 
present  to  witness  or  sanction  the  transac- 
tion. And  in  this  particular  they  are  in 
pari  delicto.  And  if  it  be  true,  as  counsel 
nrge,  that  Skinner's  fraud  would  not  have 
been  possible  but  for  the  defendant's  neg- 
ligence, it  is  equally  true  that  the  fraud 
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would  not  bare  been  possible  but  for  the 
plaintiff's  negligence.  Both  trusted  blm,  and 
both  were  deceived  by  him." 

In  Savings  Bank  v.  Village  of  Ashley,  91 
Mich.  670,  52  N.  W.  74,  30  Am.  St.  Rep.  511, 
the  village  council  authorized  the  president 
and  clerk  to  sign  certain  bonds,  but  did  not 
authorize  them  to  deliver  them.  The  bonds 
were  delivered  to  a  railroad  company,  which 
sold  them  to  a  bona  fide  purchaser.  It  was 
held  that  the  purchaser  could  not  recover. 
The  court  said:  "The  mere  signing  of  bonds 
did  not  bind  the  village  to  the  payment  of 
them.  They  were  still  incomplete  and  re- 
mained in  the  hands  of  the  village,  subject 
to  the  direction  and  control  of  the  council. 
The  village  council  was  the  only  power, 
under  the  statutes,  which  had  authority  to 
direct  the  issue  or  delivery  for  the  purposes 
for  which  the  bonds  were  executed.  No  di- 
rection whatever  was  given  by  it  to  deliver 
the  bonds,  and,  until  authority  was  given  by 
the  council,  the  president  had  no  more  pow- 
er to  dispose  of  them  than  a  stranger  to  the 
proceedings;  and  a  disposition  of  them  by 
the  president  would  not  confer  upon  the 
holder  any  greater  right  to  enforce  payment 
than  though  they  were  stolen  from  the  vil- 
lage treasury." 

In  Gould  V.  Wise,  97  Cal.  532,  32  Pac. 
.576,  33  Pac.  323,  the  grantee  in  a  deed  took 
the  deed  from  the  table  where  it  was  lying 
while  a  purchase-money  mortgage  was  be- 
ing prepared,  carried  it  out  of  the  room,  and 
executed  a  mortgage  on  the  land  to  an  in- 
nocent third  person,  and  then  returned  and 
signed  the  note  and  mortgage  for  the  pur- 
chase money.  The  court  held  that  permit- 
ting him  to  take  the  deed  out  of  the  room 
was  not  such  hegligence  as  estopped  the 
grantor  from  asserting  his  mortgage  in  pref- 
erence to  that  of  the  innocent  third  person. 

[21  In  the  case  at  bar,  the  bank  had  no 
more  right  to  trust  Roundtree  than  did  the 
city.  Though  the  instrument  was  not  ne- 
gotiable, the  bank  made  no  effort  to  ascer- 
tain how  It  came  into  Blller's  hands,  made 
no  effort  to  ascertain  who  Blller  was,  and 
relied  entirely  upon  Roundtree  to  ascertain 
whether  or  not  the  certlflcates  were  genuine. 

In  Merchants'  Bank  v.  Bergen  County,  115 
U.  S.  384,  6  Sup.  Ct  88,  29  L.  Ed.  430,  the 
court,  speaking  by  Mr.  Justice  Fields,  said: 
"This  Is  not  a  case  where  there  existed  in 
the  board  a  general  power  to  issue  negotia- 
ble securities  of  the  county,  so  that  parties 
would  be  justified  in  taking  them  when 
properly  executed  in  form  by  its  officers.  It 
is  a  case  where  there  was  no  power,  except 
as  specially  delegated  by  law  for  a  particu- 
lar purpose.  All  persons  taking  securities 
of  municipalities  having  only  such  special 
power  must  see  to  it  that  the  conditions 
prescribed  for  the  exercise  of  the  power 
existed.  As  an  essential  preliminary  to  pro- 
tection as  a  bona  fide  holder,  authority  to 
Issue  them  must  appear." 


In  Anthony  v.  County  of  Jasper,  101  U. 
S.  093,  25  L.  Ed.  1005,  which  was  an  action 
to  recover  upon  certain  bonds  Issued  to  a 
township  lu  the  state  of  Missouri,  the  court 
said:  "In  order  to  recover  in  this  case,  it 
became  necessary  for  the  plaintiff  to  prove 
that  the  bonds  from  which  the  coupons  sued 
on  were  cut  had  been  executed  according  to 
law.  He  did  prove  that  they  were  signed 
by  the  presiding  justice  and  clerk  of  the 
court,  and  were  sealed  with  the  seal  of  the 
court.  This,  before  the  act  of  March  30, 
1872,  would  have  been  enough;  but  after 
that  more  was  necessary.  The  public  can 
act  only  through  its  authorized  agents;  and 
it  is  not  bound  until  all  who  are  to  partici- 
pate In  what  is  to  be  done  have  performed 
their  respective  duties.  The  authority  of  a 
public  agent  depends  upon  the  law  as  it  is 
when  he  acts.  He  has  only  such  powers  as 
are  specifically  granted;  and  he  cannot  bind 
his  principal  under  powers  ttiat  tiave  l)een 
taken  away  by  simply  antedating  his  con- 
tracts. Under  such  circumstances,  a  false 
date  Is  equivalent  to  a  false  signature;  and 
the  public,  in  the  absence  of  any  ratification 
of  its  own,  is  no  more  estopped  by  one  than 
it  would  be  by  the  other.  After  the  power 
of  an  agent  of  a  private  person  has  been  re- 
voked, he  cannot  bind  his  principal  by  shu- 
ply  dating  back  what  he  does.  A  retiring 
partner,  after  due  notice  of  dissolution,  can- 
not charge  his  firm  for  the  payment  of  a 
negotiable  promissory  note,  even  in  the 
hands  of  an  innocent  holder,  by  giving  it  a 
date  within  the  period  of  the  existence  of 
the  partnership.  Antedating,  under  such  cir- 
cumstances, partakes  of  the  character  of  a 
forgery,  and  is  always  open  to  inquiry,  no 
matter  who  relies  on  it.  The  question  is 
one  of  authority  of  him  who  attempts  to 
bind  another.  Every  person  who  deals  with 
or  through  an  agent  assumes  all  the  risks 
of  a  lack  of  authority  in  the  agent  to  do 
what  he  does." 

In  Terry  v.  Allls,  20  Wis.  35,  the  first 
paragraph  of  the  syllabus  is  as  follows: 
"Where  a  city  order  has  never  been  deliv- 
ered to  or  indorsed  by  the  payee,  no  one  can 
acquire  such  a  title  to  it  as  will  enable  him 
to  collect  its  amount  of  the  city." 

It  must  not  be  forgotten  that  the  certifi- 
cates were  not  obligations  of  the  city.  They 
were  tax  certificates  creating  a  lien  on  cer- 
tain lots  for  paving  tax,  and  were  payable 
by  the  lot  owners. 

The  distinction  between  liability  upon  the 
certificates  and  liability  for  negligence  in 
signing  them  has  not  been  overlooked.  The 
term  "negligence,"  in  -this  connection,  though 
commonly  used,  is  probably  Inaccurate.  It 
seems  to  be  more  a  question  of  estoppel. 
If  the  question  were  one  of  negligence,  it 
would  be  easy  of  solution.  "In  order  to 
render  a  person  liable  for  negligence.  It 
must  be  shown  that  the  damage  was  the 
ordinary  or  probable  consequence  of  the  act." 
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It  will  not  do  to  reverse  the  ordinary  pre- 
sumption ttiat  people  are  honest,  and  say 
that  the  ordinary  or  prohable  consequence 
of  signing  too  many  certificates  is  that  some 
one  will  steal  them  and  place  them  in  clr- 
eolation.  See  Burson  t.  Huntington,  21 
Mich.  436,  4  Am.  Rep.  497.  Besides,  the 
act  of  signing  was  not  the  proximate  cause 
of  the  banlc's  loss.  The  proximate  cause 
was  the  theft  of  Roundtree,  which  was  not 
necessarily  connected  with  the  signing  of 
the  certlflcates.  The  signing  of  the  dupli- 
cates, at  most,  was  only  a  condition  and 
not  a  cause  of  plaintiffs  loss.  The  prin- 
ciple here  involved  is  discussed  in  O'Herron 
T.  Gray,  168  Mass.  573,  47  N.  E.  429,  40  L. 
R.  A.  498,  60  Am.  St.  Rep.  411..  Among 
other  things,  it  Is  said:  "If  the  negligence 
is  such  as  might  be  an  appropriate  founda- 
tion for  an  action  at  law  to  recover  dam- 
ages by  one  who  advances  hla  money,  it 
may  be  availed  of  by  way  of  estoppel,  to 
avoid  drcrfity  of  action.  But  the  facts  of 
this  case  fall  short  of  showing  such  negli- 
gence. The  guardian  intrusted  the  certifi- 
cates to  a  national  banic  of  good  reputation. 
Neither  she  nor  anybody  else  had  any  rea- 
son to  anticipate  the  larceny  or  embezzle- 
ment of  the  property,  and  a  fraudulent  use 
of  it,  to  deceive  others,  by  a  trusted  officer 
of  the  banlc.  She  had  no  reason  to  expect 
that,  if  the  certificates  were  stolen,  any- 
body would  talie  them  without  inquiring 
whether,  as  trust  property,  they  had  been 
disposed  of  by  the  guardian  for  the  benefit 
of  her  wards.  The  conduct  of  the  guardian 
was  not  a  cause  but  a  mere  condition  of  the 
defendant's  advance  of  money  upon  the  faith 
of  the  certificates.  A  criminal  act  of  Francis 
intervened  as  a  cause  of  the  defendant's 
loss;  and  this  the  guardian  had  no  reason 
to  anticipate." 

The  cases  cited  by  plaintiff  are  not  in 
point  In  all  the  cases  dted,  the  securities 
on  which  recovery  was  had  were  actually 
delivered  by  the  person  authorized  to  deliver 
them.  In  this  case,  the  certificates  were 
never  delivered.    They  were  stolen. 

The  principle  that  when  one  of  two  In- 
nocent persons  must  suffer  by  the  act  of 
a  third  be  who  first  trusted  must  first  snfTer 
does  not  apply.  The  city  did  not  trust 
Roundtree  any  further  than  it  did  any  other 
employ^.  It  In  no  way  clothed  him  with 
evidence  of  ownership.  The  fact  that  the 
certificates  were  issued  In  duplicate  i)ossibly 
made  it  easier  to  perpetrate  the  fraud.  At 
least,  it  probably  prevented  the  fraud  from 
being  discovered  as  soon  as  if  there  had 
been  only  one  set  of  certificates.  It  may 
be  that  the  opportunity  to  perpetrate  the 
fraud  may  have  tempted  Roundtree  to  at- 
tempt it;  but  the  bona  fide  purchaser  from 
the  thief,  who  entered  by  an  unlocked  door, 
cannot  defend  against  the  owner  because  of 
his  negligence  in  leaving  the  door  unloclced. 
Roundtree    could    have   stolen   valid   certifi- 


cates and  defrauded  the  bank  In  the  same 
way. 

It  is  not  necessary  to  enter  into  the  ques- 
tions arlsihg  out  of  the  fact  that  the  in- 
struments, out  of  which  this  cause  of  action 
arises,  were  special  tax  certificates  upon 
wbich,  if  genuine,  the  city  would  not  be 
liable,  and  out  of  the  distinctions  that  might 
be  urged  as  existing  between  the  liability 
of  a  public  and  private  corporation  under 
the  same  circumstances. 

The  judgment  of  the  lower  court  should 
be  aflflrmed. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  312) 

COUCH  V.  SPENCER. 

(Supreme  Court  of  Olclahoma.    March  19, 
1912.) 

(Syllabui  by  the  Court.) 

1.  Appeai.  ANn  Error  ({  248*)— Presenting 
Questions  for  Review— Exceptions. 

This  court  will  not  consider  alleged  errors 
of  the  trial  court,  unless  such  errors  were  ex- 
cepted to  in  the  trial  of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1432,  143&-1468;  Dec. 
Dig.  i  248.*] 

2.  Appeal  anu  Error   ({  1002*)— Revww— 
Questions  of  Fact. 

Where  there  is  a  conflict  in  evidence  on 
the  material  points  in  a  case,  and  the  case  is 
submitted  to  a  jury  under  proper  instructions, 
and  a  verdict  .is  returned  by  tne  jury,  if  there 
is  sufficient  evidence  to  reasonably  support  the 
verdict,  it  will  not  be  disturbed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3935-3937;  Dec.  Dig.  I 
1002.*] 

(Additional  Byltabut  by  Editorial  Btaff.} 

3.  Appeal   and   Error    (S  671*)— Record- 
Questions  Presented  for  Review. 

Where  the  record  on  appeal  malces  no 
mention  of  motion  for  judgment  on  the  plead- 
ings, alleged  error  in  overruling  the  motion  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  2867-2872;  Dec.  Dig.  § 
671.*] 

4.  New  Trial   (J  178»)— New  Trial  as  of 
Right— Statutoby  Provisions. 

Under  Wilson's  Rev.  &  Ann.  St  1903,  { 
4792,  a  petition,  styled  an  action  in  ejectment, 
but  in  effect  an  action  for  damages  for  being 
prohibited  from  malcing  a  crop  ou  leased  prem- 
ises during  a  given  season,  does  not  authorize 
a  new  trial  as  of  right 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  342-355;  Dec  Dig.  $  178.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Ellis  County;  G. 
A.  Brown,  Judge. 

Action  by  W.  P.  Couch  against  I.  W. 
Spencer  for  damages  and  to  recover  posses- 
sion under  a  lease.  Judgment  for  defend- 
ant, and  plaintifC  brings  error.    Affirmed. 

n.  L.  Adiiins,  of  Iliggins,  Tex.,  for  plain- 
tiff In  error.  S.  A.  Miller,  of  Arnett  for  de- 
fendant In  error. 


'For  othar  cann  lee  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  lodezei 
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HARRISON,  0.  This  action  \raa  begun 
August  20,  1908,  by  the  plaintiff  in  error,  W. 
P.  Couch,  who,  in  substance,  alleged  that  on 
March  6,  1908,  he  leased  by  verbal  contract 
Jtrom  one  E.  C.  Gray,  for  the  year  1908,  a 
certain  160-acre  tract  of  land  situated  in 
Ellis  county;  that  about  March  30th  the  de- 
fendant, I.  W.  Spencer,  entered  upon  the 
premises  and  wrongfully  ejected  plaintiff 
therefrom,  turned  his  cattle  out  of  the  pas- 
ture, prevented  him  from  making  a  crop 
thereon,  and  damaged  him,  by  reason  of  such 
wrongful  ejection,  in  the  sum  of  $1,000. 

Defendant  denied  the  allegations  in  plain- 
tiff's petition,  and  -claimed  to  have  leased 
said  premises  under  a  written  contract  from 
one  S.  A.  Miller  on  March  30,  1908,  and  also, 
by  way  of  cross-action,  demanded*  damages 
of  plaintiff  in  the  sum  of  |262,  because  of 
an  order  of  injunction  alleged  to  have  been 
wrongfully  procured  by  plaintiff  against  the 
defendant,  and  that,  by  reason  of  such  order 
of  injunction,  he  was  prevented  from  gather- 
ing and  marketing  his  com  and  broom-corn 
crop,  and  thereby  damaged  in  the  amount 
stated  above.  Plaintiff  replied  to  the  new 
matter  set  up  in  the  answer,  and  the  issues 
were  thus  Joined. 

The  record  shows  that  on  November  25, 
1908,  the  same  being  one  of  the  Judicial  days 
of  the  regular  November  term  of  district 
court  for  Ellis  county,  both  parties  appeared 
In  person  and  by  counsel  and  announced 
ready  for  trial;  whereupon  a  jury,  having 
been  demanded,  was  duly  selected.  Impanel- 
ed, and  sworn  to  try  the  cause,  after  which 
the  pleadings  in  the  case  were  read,  and  the 
plaintiff  offered  his  testimony,  including  a 
number  of  witnesses  and  a  number  of  letters 
pertaining  to  the  leasing  of  the  land  and 
rested.  Thereupon  defendant  introduced  his 
evidence,  including  a.  number  of  witnesses 
and  several  letters,  and  closed.  Plaintiff 
then  offered  evidence  in  rebuttal,  and  both 
parties  restied  their  case.  On  this  evidence, 
under  the  instructions  of  the  court,  the  case 
was  submitted  to  the  Jury,  resulting  In  a 
verdict  in  favor  of  the  defendant.  Motion 
for  new  trial  by  plaintiff  having  been  over- 
ruled, the  cause  was  brought  here  on  appeal. 

The  questions  presented  by  plaintiff  in 
error  are:  (1)  "The  trial  court  erred  in  not 
granting  plaintiff  In  error  Judgment  on  his 
pleadings;  the  same  having  been  requested 
by  proper  motion  of  the  plaintiff."  (2)  "The 
trial  court  erred  in  failing  to  vacate  said 
Judgment  and  to  permit  the  action  to  stand 
for  trial  at  the  next  term  of  court."  (3) 
"The  trial  court  erred  in  overruling  the 
plaintiff  in  error's  motion  for  a  new  trial." 

[1,3]  As  to  the  first  proposition,  that  the 
court  erred  in  overruling  plaintiff's  motion 
for  Judgment  on  the  pleadings,  there  being 
no  record  of  any  such  motion,  or  of  any 
proceedings  had  relating  to  such  a  motion, 
the  record  making  no  mention  of  any  such 
motion,  we  have  nothing  before  us  upon 
which  to  decide  that  proposition.    We  find 


the  following  motion  of  plaintiff  and  order 
of  court  sustaining  same: 

"Comes  now  the  plaintiff,  W.  P.  Couch.  In 
the  above  entitled  and  numbered  cause,  and 
moves  the  court  that  the  demurrer  now 
pending  In  the  above  entitled  and  numbered 
cause  filed  by  defendant  be  stricken  from  the 
file  for  the  following  reasons,  to  wit:  The 
defendant  bad,  according  to  the  pleading, 
up  untU  September  18,  A.  D.  1008,  to  anewer 
plaintiff's  petition  in  the  above  entitled  and 
numbered  cause,  and  the  file  shows  that 
the  demurrer  was  not  so  filed,  and  was  not 
filed  until  October  12,  A.  D.  1908.  Whereas 
the  plaintiff  prays  the  court  that  his  motion 
be  allowed,  and  that  defendant's  demurrer 
be  stricken  from  the  file." 

"And  now  the  cause  comes  on  for  hearing 
before  the  court,  the  plaintiff  being  present 
in  person  and  by  counsel,  H.  L.  Adkins,  and 
the  defendant  is  present  in  person  and  by 
counsel,  S.  A,  Miller;  whereupon  the  motion 
to  strike  demurrer  of  defendant  from  the 
flies  is  presented  by  the  plaintiff,  and  the 
court,  after  hearing  the  argument  and  being 
fully  advised  in  the  premises,  sustains  said 
motion,  and  leave  is  gi-an-ted  by  the  court  for 
the  defendant  to  file  a  general  demurrer  In- 
stnnter  to  plaintiff's  petition;  and  now,  at 
this  time,  this  cause  coming  on  for  hearing 
upon  demurrer  filed  by  defendant  herein, 
and  the  court,  after  hearing  the  argument 
of  counsel  and  being  fully  advised  in  the 
premises,  overrules  said  demurrer,  and  leave 
is  granted  by  the  court  for  the  defendant 
to  file  answer  herein  instanter.  Ordered  by 
the  court  that  the  cause  herein  be  and  the 
same  is  continued  for  the  term,  by  and  with 
the  consent  of  both  parties,  until  the  next 
regular  term  of  this  court.  Arnett,  Okla- 
homa, November  16,  1008." 

The  foregoing  is  the  motion  which  plain- 
tiff, in  his  motion  for  a  new  trial,  claims 
was  based  upon  the  grounds  that  the  de- 
fendant had  not  answered  plaintiff's  pe- 
tition within  the  time  required  by  law.  No 
mention  is  made,  either  In  the  motion  or  the 
order  of  the  court  sustaining  same,  of  the 
question  of  judgment  on  the  pleadings; 
heni:e  the  silence  of  the  record  disposes  of 
that  proposition. 

[4]  On  the  second  assignment  of  error, 
that  plaintiff  was  entitled  to  a  second  trial 
as  a  matter  of  right,  section  4792  of  Wllsoa's 
St  of  Oklahoma  1903  reads:  "In  an  action 
for  the  recovery  of  real  property,  the  party 
against  whom  judgmeot  Is  rendered  may,  at 
any  time  during  the  term  at  which  the  judg- 
ment Is  rendered,  demand  another  trial,  by 
notice  on  the  Journal,  and  thereupon  the 
judgment  shall  be  vacated,  and  the  action 
shall  stand  for  trial  at  the  next  term."  This 
statute  was  repealed  February  9,  1909  (page 
469,  Session  Laws  of  1909),  and  took  effect 
May  10,  1909,  more  than  seven  months  be- 
fore this  case  was  filed  here;  yet,  under 
said  section,  plaintiff  might  have  been  en* 
titled  to   a   second   trial  at  the   time   the 
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trial  of  this  cause  was  had,  if  the  nature  of 
this  action  brought  him  within  this  statute; 
but,  while  Ills  petition  Is  styled  an  action  in 
ejectment,  it  was  In  effect  an  action  for 
damages  for  being  protiibited  from  making 
a  crop  on  the  place  during  the  season  in 
question,  which  season  was  over  at  the  time 
the  action  was  brought,  and  we  thinii  the 
demand  for  a  second  trial  was  properly 
denied. 

[2]  As  to  the  third  assignment  of  error, 
we  agree  with  counsel  that  the  proposition 
of  law  presented  is  correct;  but,  as  the 
evidence  is  conflicting,  and  as  it  was  sul>- 
mltted  to  the  Jury  under  proper  ihstructions. 
It  was  the  Jury's  province  to  weigh  it,  to 
test  the  credibility  of  the  witnesses,  and 
decide  the  weight  to  be  given  their  testi- 
mony, and,  having  done  so,  there  being  suffi- 
cient competent  evidence  to  reasonably  sup- 
port the  verdict,  such  verdict  will  not  be 
dlsturt>ed  on  appeal. 

"Where  there  is  evidence  reasonably  tend- 
ing to  support  a  verdict.  It  is  conclusive  on 
the  Supreme  Court"  Covington  v.  Fisher, 
22  Okl.  207,  97  Pac.  616;  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Mitchell,  19  Okl.  579,  101  Pac. 
8S0. 

"A  verdict  reasonably  supported  by  the 
evidence  will  not  be  disturbed  on  appeal." 
lioeb  V.  Loeb,  24  OkL  384,  103  Pac.  570. 

"Where  controverted  questions  of  fact  are 
submitted  to  a  Jury,  and  the  evidence  rea- 
sonably tends  to  support  the  verdict,  the 
appellate  court  wlU  not  disturb  the  verdict." 
Bird  V.  Webber,  23  Okl.  383,  101  Pac.  1052. 

"A  verdict  of  negligence,  which  there  Is 
evidence  to  support  will  not  be  disturbed." 
Chicago,  etc.,  R.  Co.  v.  Broe,  23  Okl.  306,  100 
Pac.  523. 

"When  controverted  questions  of  fact  are 
sabmitted  to  a  Jury,  and  the  evidence  ad- 
duced is  conflicting  and  contradictory,  but 
there  is  competent  evidence  reasonably  tend- 
ing to  support  the  verdict,  and  the  trial  court 
approves  the  same,  and  renders  Judgment  in 
accordance  therewith,  and  a  motion  for 
new  trial  is  denied,  this  court  will  not  dis- 
turb the  verdict  of  the  Jury  and  the  Judg- 
ment of  the  court  on  the  weight  of  evidence." 
Armstrong,  Byrd  &  Co.  v.  Crump,  25  Okl. 
452,  106  Pac.  855. 

"Where  the  evidence  is  conflicting  and 
reasonably  tends  to  support  the  verdict,  it 
will  not  be  disturbed  in  the  Supreme  Court." 
Kaufman  v.  Bolsmler,  25  Okl.  252,  105  Pac. 
326. 

The  material  point  of  conflict  in  the  testi- 
mony was  whether  the  plaintifT,  Couch,  about 
the  15tb  or  20th  of  March,  in  his  pool  ball 
or  saloon  at  Higglns,  Tex.,  had  stated  to 
the  son  of  defendant  that  he  (Couch)  had 
not  leased  the  land  for  that  year;  that  he 
bad  let  his  lease  run  out  Young  Spencer 
testifled:  "A.  I  went  to  Mr.  Couch  to  rent 
the  place,  yes,  sir,  and  asked  him  about  It. 
He  says,  'My  lease  has  run  out,  arid  I  have 


not  got  it  rented.'  He  says,  1  am  trying  to 
get  it'  Q.  When  was  that  if  yon  know; 
what  date?  A.  Well,  sir,  I  don't  rememl)er 
the  date  exactly;  it  was  between  the  15th 
and  20th  of  March."  He  was  corrolwratod 
in  this  statement  by  the  witness  Moore. 
This  statement  is  denied  by  plaintiff.  The 
Jury  had  this  evidence  before  them,  and 
rendered  their  verdict  on  what,  in  their 
Judgment,  was  the  weight  of  evidence;  and 
under  the  rules  of  this  court  their  verdict 
will  not  l>e  disturbed. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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WERTZ  V.  BARNARD. 

(Supreme  Court  of  Oklahoiua.    March  19. 
1912.) 

(Bvllabu*  it/  the  Court.) 

1.  Chattel  Mortoaoes  ({  161*)— CoNsrauc- 
TiON— Right  to  Possession. 

The  power  of  a  mortgagee,  under  a  clause 
in  a  chattel  mortgage  providing  that  the  mort- 
gagee may  take  possession  of  the  mortgaged 
property,  before  the  mortgage  debt  is  due, 
when  he  deems  himself  insecure,  cannot  be  ar- 
bitrarily used  by  the  mortgagee;  but  must  be 
based  upon  probable  cause  or  reasonable 
grounds  for  apprehension. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  g§  282-285;   Dec  Dig.  $ 

2.  CnATTEL  MOBTOAOES  (8  172*)— INSTRUC- 
TIONS—POSSESSION  OF  Mortgaged  Chat- 
tels. 

Instructions  examined,  and  Mi  to  sub- 
stantially state  the  law  applicable  to  the  case, 
where  the  question  was  as  to  the  right  of  a 
mortgagee  to  take  possession  of  the  property 
when  he  deems  iumseif  insecure. 

[Ed.  Note.-— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  $|  306-308,  310-315; 
Dec.  Dig.  S  172.*] 

'{Additional  Syllabtu  by  Bditorial  Staf.) 

3.  Affbal  and  Ebbob  (§  1068*)— Review— 
Habmijcss  Ebbob— Insiructionb. 

Instructions  on  defendant'sdamages  in  the 
event  he  prevails  are  immaterial,  where  be 
does  not  prevail. 

[Ed.  Note. — E\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §}  4226-4228,  4230;  Dec 
Dig.  |1068.»] 

4.  CnATTEi.  Mobtoaobs  (J  172*)— Rights  op 

Parties  — Recovery  or  Possession  —  Ac- 
tions— Instructions. 

In  an  action  by  a  mortgagee  for  posses- 
sion of  the  cattle  mortgaged,  instructions  that 
if  defendant  had  sold  any  of  tha  cattle,  or 
had  told  plaintiff  he  had  sold  a  portion  of  them, 
a  demand  before  suit  was  not  necessary,  and, 
if  they  found  the  converse,  a  demand  was  nec- 
essary, were  sufficiently  favorable  to  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §f  306-308,  310-315; 
Dec.  Dig.  g  172.*] 

5.  Chattel  Mortgages  (|  172*)— Vebdict— 
Special  Findings— Inoohsistknot. 

In  replevin  by  a  mortgagee,  where  the 
Jury's  answers  to  special  interrogatories  ex- 
onerated  plaintiff  from   rcspoDsiblTlty   for   the 
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manner  In  which  the  sheriff,  in  executing  the 
writ,  handled  the  mortgaged  cattle,  the  incon- 
sistency in  answers  as  to  the  care  exercised  by 
the  sheriff  does  not  affect  plaintiff  nor  a  gen- 
eral verdict  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §§  306-308,  310-315; 
Dec.  Dig.  i  172.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Wagoner  County  Court;  W.  T. 
Drake,  Judge. 

Action  by  John  M.  Barnard  against  Benja- 
min F.  Wertz.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Watts  &  Watts,  of  Wagoner,  for  plaintiff  in 
error.  W.  O.  Blttenhouse,  of  Wagoner,  for 
defendant  In  error. 

BREWER,  O.  This  is  a  suit  In  replevin. 
It  was  commenced  on  the  12th  day  of  Sep- 
tember, 1908,  by  John  M.  Barnard,  defendant 
in  error,  plaintiff  below,  against  Benjamin  F. 
Wertz,  plaintiff  In  error,  defendant  below,  by 
petition  and  affidavit  In  replevin.  Hereafter 
we  will  refer  to  the  parties  as  they  were 
known  in  the  trial  court.  After  issues  Join- 
ed, the  cause  was  on  October  7, 1909,  tried  to 
a  Jury,  wbo  made  a  special  finding  of  facts, 
and  they  retnmed  the  same  with  a  general 
verdict  In  favor  of  the  plaintiff  below.  After 
motion  for  a  new  trial  filed,  overruled,  and 
exceptions  saved,  this  cause  Is  brought  here 
to  review  certain  alleged  errors  of  the  trial 
court. 

The  plaintiff  in  error  assigns  and  drges 
here  as  error  of  the  court  the  giving  to  the 
jury  of  instructions  numbered  4,  6,  6%,  7,  9, 
and  10;  the  refusal  to  give  Instruction  No. 
D,  asked  by  the  plaintiff  In  error;  the  giving 
of  repeated  favorable  instructions  against 
plaintiff  in  error;  and  because  of  inconsis- 
tent and  contradictory  answers  to  special  In- 
terrogatories 6  and  6. 

[1,2]  In  this  cause  the  record  shows  that  the 
plaintiff  was  the  owner  of  and  held  a  chattel 
mortgage  on  the  property  taken  under  the 
writ ;  that  the  debt  secured  by  the  mortgage 
was  not  due  at  the  time  the  property  was 
taken.  The  bringing  of  the  action  before  the 
debt  was  due  under  the  mortgage  was  based 
upon  w^hat  is  generally  known  as  an  "Inse- 
curity" or  "danger"  clause  contained  In  the 
mortgage  as  follows:  "That  if  the  mortgagee 
at  any  time  deems  himself  Insecure  he  may 
without  notice  or  demand  take  possession  of 
the  property  and  foreclose  the  mortgage." 
It  api>ears  from  the  record  that  after  filing 
the  suit,  but  prior  to  the  trial  thereof,  that 
the  defendant  below  had  paid  the  amount  of 
the  mortgage  debt;  therefore,  the  contest  be- 
tween the  parties  reduced  itself  to  the  ques- 
tion as  to  whether  or  not  under  the  terms  of 
the  mortgage  and  the  evidence  adduced  the 
plaintiff  below  had  the  right  to  take  posses- 
sion of  the  property  under  the  writ  at  the 
time  it  was  done,  and,  If  not,  then  what 
amount  «f  damages,  if  any  were  sustained 


by  the  defendant  below,  because  of  the  wrong- 
ful taking.  Instruction  No.  4  complained  of 
Is  as  follows:  "The  Jury  are  Instructed  that 
If  you  believe  from  the  evidence  that  the  de- 
fendant, Wertz,  told  the  plaintiff,  Barnard, 
that  be  had  sold  any  portion  of  the  cattle  in- 
cluded In  plaintifT's  mortgage,  and  that  the 
plaintiff  in  this  case  felt  himself  Insecure, 
and  that  he  brought  this  action  in  good  faith 
and  upon  probable  cause,  and  that  In  all 
things  he  acted  in  good  faith,  yonr  verdict 
should  be  for  the  plaintiff  for  the  iwssession 
of  the  property  in  controversy."  It  Is  urged 
against  this  instruction  that  in  its  reference 
to  the  evidence  it  invades  the  province  of  the 
Jury.  To  determine  whether  this  Instruction 
Is  erroneous,  it  Is  necessary  to,  first,  deter- 
mine the  rights  of  a  mortgagee  under  the 
particular  clause  In  the  mortgage  above  re- 
ferred to,  and  upon  which  the  right  of  action 
in  this  case  is  based.  This  clause  or  one  of 
similar  Import  is  frequently  found  In  this 
class  of  mortgages,  and  its  Interpretation  has 
often  been  before  the  courts,  and  the  deci- 
sions ui>on  it  are  In  conflict  Kansas,  Ohio, 
and  some  other  states  have  held  that  under 
such  a  clause  the  mortgagee  may  take  pos- 
session of  the  property.  If  he  deems  himself 
insecure,  and  that  It  Is  Immaterial  whether 
he  bases  his  belief  upon  good  cause  or  not; 
the  material  fact  being  tliat  he  does  so  be- 
lieve. Thorp  T.  Flemmlng,  78  Kan.  237,  96 
Pac.  470,  19  L.  R.  A.  (N.  S.)  915, 130  Am.  St 
Rep.  366 ;  Francisco  v.  Ryan,  54  Ohio  St  307, 
43  N.  E.  1045,  56  Am.  St  Rep.  711.  But  the 
weight  of  authority  requires  that  such  right 
must  be  exercised  in  good  faith,  based  upon 
such  reasonable  apprehension  of  danger  that 
would  cause  a  reasonable  man  to  act  The 
Supreme  Court  of  the  territory  of  Oklahoma 
has  followed  the  latter  rule  in  First  National 
Bank  v.  Teat,  4  Okl.  454,  46  Pac.  474,  and  in 
Brook  V.  Bayless,  6  Okl.  568,  52  Pac.  738.  In 
the  last  case  cited  the  court  In  discussing  the 
Teat  Case,  siipra,  and  in  approving  the  doc- 
trine therein  announced,  say :  "We  think  that 
decision  Is  not  only  In  harmony  with  the  lat- 
ter, and  more  advanced  and  better  view  of 
the  authorities,  but  more  Just  in  Its  applica- 
tion than  a  contrary  view.  It  Is  based  upon 
the  underlying  principle  that  controls  In  the 
construction  of  contracts,  that  the  intent  of 
the  parties  is  the  gist  of  the  contract  The 
Intent  of  the  parties  to  a  contract  of  this 
character  Is  that  the  property  shall  remain 
In  the  possession  of  the  mortgagor  until  the 
debt  Is  paid  or  default  is  made  In  such  pay- 
ment, unless  the  condition  of  the  property 
should  be  so  changed  as  to  render  the  securi- 
ty unsafe,  or,  at  least,  until  Its  condition  was 
so  changed  as  to  make  it  reasonably  apparent 
that  the  debt  was  less  secure  than  when  the 
mortgage  was  executed.  If  a  mortgagee  may, 
within  a  month,  under  such  power,  take  pos- 
session of  the  property  without  any  apparent 
grounds  for  considering  his  security  unsafe. 
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be  may  do  so  within  a  day  or  an  hour  after 
the  mortgage  Is  made,  and  thns  defeat  tbe  ex- 
pressed intention  of  the  parties  declared  In 
the  clause  that  'the  property  shall  remain  in 
the  possession  of  the  mortgagor'  nntll  some 
default  or  condition  Is  broken.  We  must, 
therefore,  adhere  to  the  former  decision  of 
this  court"  This  Instruction,  then,  No.  4, 
measured  In  the  light  of  the  above  decisions, 
does  not  fall  far  short,  If  any,  of  being  cor- 
rect, unless  It  Is  vitiated  by  the  clause,  "if 
you  believe  from  the  evidence  that  the  de- 
fendant Wertz  told  the  plaintiff  Barnard  that 
he  had  sold  any  portion  of  the  cattle  named 
in  plaintiff's  mortgage,"  etc.  We  do  not 
think  this  clause  has  such  effect.  Strike  it 
from  tbe  instruction,  and  the  remainder 
would  fairly  state  the  conditions  under  which 
the  clause  in  the  mortgage  would  become  op- 
erative. This  clause  is  connected  by  "and" 
to  other  conditions  they  must  find  to  exist  be- 
fore the  clause  In  the  mortgage  could  be  re- 
sorted to.  And  ■  under  our  views  the  other 
conditions  coupled  to  the  objectionable  clause 
were  the  only  ones  necessary  to  be  shown  by 
tbe  plaintiff  to  exist — ^1.  e.,  that  he  felt  him- 
self Insecure,  that  he  acted  In  good  faith, 
and  upon  probable  cause.  If  these  parts  of 
the  instruction  measured  tbe  plaintiff's  duty 
before  he  could  proceed,  then  the  objection- 
able clause  required  the  jury  to  find  an  ad- 
ditional fact  unnecessary  to  have  been  found, 
to  Justify  the  suing  out  of  the  writ,  thereby 
imposing  upon  the  plaintiff  an  additional  and 
unwarranted  burden.  But  the  jury  found 
for  plaintiff.  He  does  not  complain,  and  the 
defendant  cannot,  as  the  error  was  not 
against  his  interests. 

[3]  2.  The  objection  to  Instructions  Nos.  6 
and  6%  need  not  be  seriously  considered. 
They  go  to  the  question  of  defendant's  dam- 
ages In  the  event  he  prevails  in  the  suit,  and 
a  return  of  the  property  is  adjudged.  But  he 
did  not  prevail.  The  Jury  foimd  all  the  ma- 
terial questions  involved  against  him,  and  he 
was  therefore  awarded  no  damages,  was  en- 
titled to  none,  and  the  question  of  the  meas- 
ure of  damages  In  this  case  is  unimportant. 

3.  We  have  examined  instruction  No.  7, 
and  under  the  pleadings  and  the  evidence 
we  do  not  think  it  was  calculated  to  mislead 
tbe  Jury  or  injure  the  defendant.  It  was 
unnecessary  in  the  case,  but  harmless. 

[4]  4.  Instructions  Nos.  9  and  10  were  giv- 
en on  the  question  of  demand.  The  first  in  ef- 
fect told  the  Jury  that  if  they  found  that  de- 
fendant had  sold  any  of  the  cattle,  or  had 
told  plaintiff  he  had  sold  a  portion  of  them, 
that  a  demand  before  bringing  the  suit  was 
not  necessary.  The  second  told  the  Jury 
tha,t  if  they  found  the  converse  of  the  matter 
stated  in  the  first  to  be  true — 1.  e.,  that  de- 
fendant had  not  sold  any  of  the  cattle  or  had 
not  told  plaintiff  he  had  done  so- -then  de- 
mand was  necessary,  and,  In  the  absence  of 
sucb  demand,  plaintiff  could  not  recover. 

Instruction  No.  D,  asked  by  defendant,  and 
refused  by  the  court,  was  simply  one  stating 


that  a  demand  at  all  events  was  necessary, 
and,  if  plaintiff  had  failed  to  show  such  de- 
mand, he  could  not  recover.  Tbe  question  of 
tbe  necessity  of  a  demand,  and  the  rights  of 
the  parties  in  respect  thereof,  has  been  fully 
considered  in  this  court  in  Citizens'  State 
Bank  of  Lawton  v.  Chattanooga  State  Bank 
of  Chattanooga  et  al.,  23  Okl.  767,  101  Pac. 
1118.  The  syllabus  in  that  case  is  as  fol- 
lows :  "In  order  to  maintain  an  action  of  re- 
plevin, even  where  the  original  taking  was  not 
tortious  or  wrongful,  a  demand  for  possession 
of  the  property  is  not  a  condition  precedent. 
In  an  action  for  the  possession  of  property, 
where  the  defendant,  without  demand,  was 
rightfully  in  possession,  and  there  being  no 
evidence  of  demand,  he  is  entitled  to  costs. 
If  no  demand  is  made,  and  the  original  pos- 
session of  defendant  be  lawful,  and  he  ten- 
ders the  property  to  the  plaintiff,  and  upon 
its  delivery  by  proper  answer  or  plea  dis-. 
charges  the  action,  costs  should  be  taxed 
against  the  plaintiff.  If  the  defendant  does 
not  pursue  this  course,  and  contests  the  ac- 
tion, the  writ  will  be  sufficient  demand,  and 
defending  the  suit  a  refusal" — citing  Chip- 
man  V.  McDonald,  9  Kan.  App.  882,  57  Paa 
252;  Bearing  v.  Ford,  13  Smedes  &  M.  (Miss.) 
274;  24  Amer.  &  Eng.  Ency.  L.  (2d  Ed.)  510; 
footnotes  4  and  6,  Shlnn  on  Replevin,  §  316; 
CJobbey  on  Replevin,  |  450.  Under  the  above 
decision  of  this  court  and  the  authorities  cit- 
ed, w^e  think  the  Instructions  given  were  suf- 
ficiently favorable  to  the  defendant 

5.  That  the  court  erred  in  giving  repeated 
favorable  instructions  in  favor  of  the  plain- 
tiff, to  defendant's  prejudice,  we  do  not  think 
is  sustained  upon  an  examination  of  the  rec- 
ord. A  study  of  all  the  instructions  does  not 
impress  us  that  any  desire  on  the  part  of  the 
court  to  favor  plaintiff  is  shown.  While  we 
would  not  set  tbe  instructions  out  and  ap- 
prove them  as  a  model  as  to  form  or  state- 
ment, yet,  upon  tbe  whole,  we  think  they  fair- 
ly presented  to  the  Jury  a  correct  view  of 
the  issues  and  tbe  law  applicable. 

[5]  6.  The  objection  that  the  answers  to 
Interrogatories  5  and  6  by  the  jury  are  con- 
tradictory and  Inconsistent,  and  that,  there- 
fore, a  Judgment  could  not  be  rendered  on 
the  general  verdict,  cannot  be  sustained. 
There  were  six  special  questions  asked  the 
Jury.  The  first  four,  embraced  in  brief  find- 
ings.: That  plaintiff's  mortgage  was  valid 
and  covered  the  cattle  in  suit;  that  at  time 
of  bringing  suit  plaintiff  had  reasonable 
grounds  to  believe  that  part  of  property  had 
been  sold  by  defendant:  that  the  property 
had  depreciated  In  value,  and  that  part  of  it 
had  been  removed  from  the  county;  that 
plaintiff  did  in  good  faith  believe  that  part  of 
the  property  had  been  sold  or  removed  from 
the  county,  and  that  tbe  value  of  his  security 
bad  been  lessened  and  depreciated.  Ques- 
tions 5  and  6  were  directed  first  to  the  ques- 
tion of  whether  In  executing  the  writ  the 
sheriff  had  used  orldlnary  care  and  prudence 
in  obtaining  iwssession  of  the  cattle.    This 
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was  answered  In  the  afflrmative.  Second,  as 
to  whether  the  cattle  were  Injured  by  unnec- 
essary force  or  violence  on  the  part  of  the 
sheriff.  This  was  also  answered  in  the  af- 
firmative. If  these  questions  had  any  legiti- 
mate place  In  the  case,  It  was  for  the  purpose 
of  exonerating  the  plaintiff  from  responsibili- 
ty for  the  manner  in  which  the  sheriff  In 
executing  the  writ  handled  the  cattle.  If 
this  Is  true,  the  answers  did  so,  and,  al- 
though the  answers  are  inconsistent  as  re- 
gards the  conduct  of  the  sheriff,  they  hare 
no  effect  on  the  plaintiff  or  the  general  ver- 
dict' the  Jury  returned  in  his  favor. 

Finding   no   reversible    error,    the   cause 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  461) 

KIRKHAM  V.  B.  F.  FULIiERTON  &  SON. 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(SyUabut  hy  the  CowrU) 

1.  Sales  (§  201*)— Passing  of  Titlb. 

Where  it  is  apparent  that  it  is  the  inten- 
tion of  the  vendor  to  transfer  the  title,  and  of 
the  vendee  to  accept  it,  a  sale  of  personal 
property  may  be  complete,  although  the  thing 
Bold  remains  to  be  delivered  and  weighed  to 
ascertain  the  exact  amount  of  the  price  to  be 
paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
IMg.  i§  529-541;   Dec.  Dig.  {  201.*] 

2.  Sales  (§  218%*)— Passing  of  Title— In- 
tent OF  PABTiEa— Question  fob  Jurt. 

Where  the  language  of  a  written  contract 
of  sale  of  personal  property  is  ambiguous,  and 
the  meaning  not  entirely  clear,  heui  that  the 
question  of  the  intention  of  the  parties  at  the 
time  of  mailing  the  contract  as  to  the  passing 
of  title  is  a  material  one,  and,  where  the  evi- 
dence is  conflicting,  should  be  submitted  to  the 
jury. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  586,  587;- Dec.  Dig.  §  218%.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Dewey  Coimty  Court;  S.  M. 
Byers,  Judge. 

Action  by  B.  F.  Fullerton  &  Son  against 
H.  F.  Klrkham.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Hlcliok  &  Myers,  of  Taloga,  for  plaintiff  In 
error.  Adams  &  Smith  and  C.  K.  Cary,  all 
of  Taloga,  for  defendant  in  error. 

BREWER,  C.  This  Is  a  suit  in  replevin 
for  13  bales  of  broom  corn.  The  defendants 
in  error,  B.  F.  Fullerton  &  Son,  were  plain- 
tiffs below,  and  plaintiff  in  error,  H.  F.  Klrk- 
ham, was  defendant  below.  The  parties  will 
be  called  hereafter  as  they  were  known  in 
the  trial  court.  The  suit  was  commenced 
October  23,  1909,  in  the  county  court  of 
Dewey  county  by  the  filing  of  a  petition,  attl- 
davlt,  and  bond  in  replevin  in  the  usual 
form.  The  answer  was  a  general  denial. 
There  was  taken  under  the  writ  and  deliver- 


ed to  the  plaintiff  13  bales  of  broom  com. 
The  suit  was  based  upon,  and  title  to  the 
property'  claimed,  under  a  written  contract 
between  the  parties,  which  is  as  follows: 
"Sept  19,  1909.  B.  F.  Fullerton  &  Son,  Fair- 
view,  Okla. — I  have  this  day  sold  to  B.  F. 
Fullerton  &  Son  all  broom  com,  about  30 
bales,  more  or  less,  as  follows:  Straight, 
sound  hrush.  Bales  at  $115.00  per  ton.  To 
be  delivered  in  good  condition,  f.  o.  b.  at 
Canton,  on  October  1,  1909.  Said  broom  com 
to  be  well  cured  and  well  seeded.  To  be 
well  baled  with  five  wires  around  each  bale 
and  four  end  tie  wires.  It  is  further  agreed 
that  no  loose  fiber,  trash,  seed  or  scrapings 
from  seed  pile  shall  be  put  in  any  of  these 
balea  And  in  case  any  Is  found  concealed 
In  the  bales,  I  agree  to  reimburse  the  pur- 
chaser on  presentation  of  proof  of  such  claim. 
The  above  described  broom  com  is  all  of 
my  crop,  is  free  from  all  incumbrance  what- 
ever and  Is  owned  exclusively  by  me 

on  which  representation  I  herewith  accept 
and .  acknowledge  receipt  of  ($50.00)  dollars, 
as  part  payment  on  this  contract,  balance 
to  be  paid  on  delivery  of  entire  crop.  [Sign- 
ed] H.  F.  Klrkham."  It  appears  that  on  the 
date  of  the  contract  the  plaintiff  went  to  the 
home  of  the  defendant  to  negotiate  for,  and 
buy,  defendant's  crop  of  broom  com;  that 
the  broom  com  had  been  cut  and  was  all 
properly  ricked  up  in  the  usual  maimer  of 
handling  such  crops;  that  th^  parties  went 
to  and  inspected  the  crop,  and  estimated  that 
it  would  make  about  30  bales;  that  after 
some  dickering  the  price  was  agreed  upon, 
the  written  contract  prepared  and  signed  by 
the  defendant,  and  $50  paid  on  the  purchase 
price ;  that  afterwards  the  defendant  deliver- 
ed 10  bales  of  com,  and  stated  that  he  only 
had  4  more  bales  to  deliver,  and  that  that 
constituted  all  of  his  crop.  He  delivered  the 
other  four  bales,  receiving  the  contract  price. 
He  refused  to  deliver  the  13  bales  in  con- 
troversy after  demand,  and  such  refusal  re- 
sulted in  this  suit.  Before  suit  was  tried, 
the  plaintiff,  having  weighed  the  13  balea 
taken  under  the  writ,  deposited  in  court  the 
full  price  for  the  corn  under  the  terms  of 
the  written  contract.  The  cause  was  tried  to 
a  jury,  and,  while  the  Jury  was  deliberating, 
the  defendant  requested  that  the  money  paid 
Into  court  be  immediately  paid  over  to  him. 
This  was  denied  by  the  court  until  the  Jury 
brought  in  Its  verdict.  The  Jury  later 
brought  in  a  verdict  in  favor  of  plaintiff  for 
the  possession  of  the  com  and  for  $1  damages. 
After  the  verdict  had  been  received,  the  de- 
fendant again  demanded  the  value  of  the  com 
as  paid  into  court,  his  motion  was  granted,  and 
the  money  was  then  and  there  paid  over  to 
him.  At  the  trial  the  defendant  based  his  de- 
fense upon  the  claim  that,  before  he  made  the 
contract  of  sale  of  the  com,  he  had  given  one- 
half  of  it  to  his  grown  daughter,  who  liad  ° 
assisted  In  cutting  the  crop;  that,  therefore. 
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when  he  sold  the  crop  to  defoidant,  he  only 
owned  one-half  of  it;  and  that  the  delivery 
of  14  bales  fulfilled  his  contract  The  defend- 
ant did  not  seriously  contend  that  he  liad 
not  sold  all  the  broom  corn  he  owned  to  the 
plaintiff.  The  Jury  does  not  appear  to  have 
given  much  weight  to  the  defendant's  defense 
that  he  had  given  one-half  of  a  valuable  crop 
to  a  member  of  his  family  for  superintend- 
ing the  gathering  of  same,  and,  having  read 
the  record  carefully,  we  fully  agree  with  the 
jury. 

[1]  The  questions  presented  by  defendant 
here  are  alleged  errors  of  the  court:  (1)  In 
overmllng  the  demurrer  to  the  evidence.  (2) 
Refnstng  to  direct  a  verdict  for  defendant. 
(3)  Giving  certain  instructions.  (4)  Refusing 
to  give  certain  instructions.  All  of  these 
questions  depend  on  one;  that  is,  whether 
the  court  ought,  as  a  matter  of  law,  to  have 
declared  the  written  contract  of  sale,  execu- 
tory only,  not  passing  title.  Upon  this  conten- 
tion the  demurrer  to  the  evidence  was  inter- 
posed, and  the  request  for  an  instructed  ver- 
dict made.  The  Instructions  objected  to  were 
ones  submitting  to  the  Jury  the  question  of 
the  Intention  of  the  parties  as  to  the  passing 
of  title,  same  to  be  determined  from  the 
language  of  the  contract,  the  facts  and  cir- 
cumstances surrounding  the  parties  at  the 
time,  together  with  tbe  conduct  and  state- 
ments of  the  parties  at  tbe  time  of  the  trans- 
action, etc.  In  construing  contracts  for  the 
sale  of  personal  property,  we  thinlc  tbe  court 
in  Ober  et  al.  t.  Carson,  62  Mo.  209,  has  stat- 
ed the  correct  rule,  thus:  "Where  anything 
remains  to  be  done  between  tbe  seller  and 
tbe  purchaser,  before  the  goods  are  to  be 
delivered,  as  Separating  the  specific  quantity 
sold  from  a  large  mass,  or  identifying  them 
when  mixed  with  others,  a  present  right  of 
property  does  not  vest  in  the  purchaser. 
But  when  a  mere  operation  of  weight,  meas- 
urement, counting,  or  the  like  remains  to  be 
performed  after  the  goods  are  actually  de- 
livered, and  it  is  shown  that  It  was  the  in- 
tention of  the  parties  to  complete  tbe  sale 
by  delivery,  such  weighing,  measuring,  or 
counting  will  not  be  regarded  as  a  part  of 
the  contract  of  sale,  but  will  be  considered 
as  referring  to  the  adjustment  on  a  final 
settlement  In  such  case  it  is  to  be  ascertain- 
ed whether  the  acts  and  negotiations  of  the 
contracting  parties  show  the  intention  of  the 
seller  to  relinquish  all  further  claim  as  own- 
er, and  that  of  the  buyer  to  assume  such 
control  with  all  liabilities." 

[2]  In  contracts  of  this  nature,  when  the 
dispute  is  between  the  parties  to  it,  and  no 
rights  of  other  persons  are  involved,  the  ques- 
tion of  the  intention  of  the  parties,  as  to 
whether  title  to  the  property  passed  at  the 
time  of  making  the  contract  is  often  a  con- 
trolling one,  and  is  ordinarily  a  question  for 
the  Jury.  Haines  v.  McKlnnon,  35  Or.  573, 
57  Pac.  90S;  Sewell  v.  Elaton,  6  Wis.  490, 
70  Am.  Dec.  471 ;  Barber  v.  Thomas,  66  Kan. 


463,  71  Pac.  845;  Rosoitbal  t.  Eahn,  19  Or. 
571,  24  Pac.  991;  Ober  t.  Carson,  62  Mo.  213; 
Fletcher  v.  Ingram,  46  Wis.  191,  60  N.  W. 
424;  Memory  y.  Niepert,  131  111.  623,  23  N. 
E.  431;  Bill  v.  FuUer,  146  Cal.  60,  79  Pac, 
592.  No  rights  are  involved  here,  except 
those  of  tbe  parties  to  the  contract  Under 
the  terms  of  the  contract  the  situation  and 
character  of  tbe  property,  tbe  conduct  and 
statements  of  the  parties,  together  with  the 
circumstances  and  evidence  in  the  case,  we 
have  no  doubt  but  that  the  verdict  of  the 
Jury  was  based  on  ample  evidence,  and  that 
the  instructions  given  were,  upon  the  whole, 
substantially  correct  and  that  the  result  was 
in  every  way  Just.  The  fact  that  the  defend- 
ant, after  verdict,  demanded  and  received 
from  the  court  the  full  value  of  the  property 
replevined,  measured  by  the  contract,  which 
the  defendant  admits  executing,  thus  leaving 
nothing  here  involved  except  costs  and  the 
one  dollar  awarded  as  damages,  Justifies  us 
fully  in  refraining  from  an  extended  discus- 
sion of  the  various  contentions  made  in  the 
case.  The  defendant  sold  his  com  and  has 
been  paid  every  dollar  of  the  purchase  price, 
and  ought  to  be  satisfied.  This  court  ought 
not  to  be,  and  is  not  required,  to  make  a 
lengthy  and  expensive  Investigation  of  ques- 
tions, when  for  any  reason  they  have  become 
merely  academic. 

Finding  no  substantial  error  In  the  record, 
and  believing  that  the  result  reached  was 
a  Just  one,  the  judgment  of  the  trial  court 
should  be  in  all  things  affirmed. 

FEB.  CURIAM.   Adopted  in  whol& 


.(tt  Okl.  470) 

PARNELIi  V.  GOFP  et  aL 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(SyUaiui  by  the  Court.) 

MoBTQAOKS  (S  603*)— Redemption. 

Where  lots  in  the  Indian  Territory  were 
sold  under  a  deed  of  trust  prior  to  statehood, 
and  -the  purchasers  took  possession,  believing;, 
in  good  faith,  that  they  had  an  indefeasible  ti- 
tle, remained  in  poaseBsion  six  moQths,  and 
built  a  house  on  the  lota  without  objection  by 
the  owner  of  the  equity  of  redemption,  who 
knew  they  were  building  and  had  opportunity 
to  make  objection,  it  was  proper  to  require  the 
owner  of  the  equity  of  redemption  to  pay  the 
purchasers  the  amount  the  lots  were  enhanced 
m  value  by  the  house  placed  on  them,  in  addi- 
tion to  the  purchase  price  paid  at  the  trustee's 
sale  and  taxes,  in  order  to  redeem  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Morteages, 
Cent.  Dig.  §§  1783-1785;   Dec.  Dig.  i  603.*] 

Commissioners'  Opinion,  DlTlsion  No.  2. 
Error  from  District  Court,  Garvin  County; 
R.  McMillan,  .Tudge. 

Action. by  James  M.  Pamell  against  A.  J. 
Groff  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Modified  and  af- 
firmed. 
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J.  W.  Hocker,'  of  Purcell,  and  Terker  E. 
Taylor,  of  Pauls  Valley,  for  plaintiff  in  er- 
ror. Cottlngham  &  Bledsoe,  of  Oklahoma 
City,  and  J.  B.  Thompson,  of  Pauls  Valley, 
for  defendants  in  error. 

ROSSER,  O.  This  suit  was  brought  prior 
to  statehood  by  James  M.  Farnell  to  redeem 
certain  lots  In  the  town  of  Wynnewood  from 
a  trustee's  sale  under  a  certain  deed  of  trust 
The  purchasers  at  the  trustee's  sale  took 
possession  and  built  a  house  on  the  lots  after 
the  sale,  and  before  the  expiration  of  tlie 
time  within  which  the  mortgagor  or  holder 
of  the  equity  of  redemption  had  the  right  to 
redeem.  Section  4759  of  Mansf.  Dig.  of  the 
Stat,  of  Arkansas  (Ind.  Ter.  Stat.  §  3070)  al- 
lows a  mortgagor  to  redeem  property  which 
has  been  sold  under  a  mortgage  any  time 
within  one  year. 

Eben  N.  Jones  sold  the  property  in  contro- 
versy to  Sarah  F.  Parnell,  receiving  part  cash 
and  two  notes  for  the  sum  of  $800  each.  As 
security  for  the  payment  of  the  notes,  Sarah 
F.  Parnell,  Joined  by  her  husband,  executed  a 
deed  of  trust  to  J.  T.  Wheeler,  as  trustee, 
conditioned  that  if  the  notes  were  not  paid 
the  trustee  should  sell  the  property,  after 
iiaving  it  appraised  and  giving  notice.  In 
the  deed  of  trust,  the  Parnells  agreed  to  in- 
sure the  buildings  on  the  lots  for  the  bene- 
fit of  the  holder  of  the  notes.  Some  time  aft- 
er purchasing  the  property  and  giving  the 
deed  of  trust,  Sarah  F.  Parnell  sold  it  to  D. 
L.  Parnell,  and  D.  L.  Parnell  assumed  the 
payment  of  the  notes.  D.  L.  Parnell  paid  one 
of  the  notes  and  some  interest  on  the  other, 
but  made  default  In  the  payment  of  the  sec- 
ond note.  After  D.  L.  Parnell  became  the 
owner  of  the  property,  the  building  on  it 
burned  down.  The  building  was  Insured; 
but  the  insurance  was  not  taken  out  for  the 
benefit  of  the  Parnells.  The  record  does  not 
show  the  amount  of  the  insurance  or  when 
the  building  burned.  One  of  the  Parnells  tes- 
tified that  Wheeler,  the  trustee,  got  some  of 
the  insurance  money.  Default  was  made  in 
the  payment  of  the  last  note.  After  the  fire, 
the  trustee  advertised  the  property  for  sale, 
and  it  was  bid  In  by  the  defendants  A.  J. 
Goff  and  A.  E.  Bskridge.  At  the  sale,  the 
trustee  announced  that  the  purchaser  would 
get  good  title.  In  a  few  days  after  the  sale, 
hfe  executed  a  deed  to  the  purchasers,  and 
they  took  possession  of  the  lots.  A  short 
time  after  they  took  possession,  they  began 
building  a  brick  house  50  by  100  feet  on  the 
lots.  D.  L.  Parnell  knew  that  the  defendants 
were  building  the  house,  but  made  no  asser- 
tion of  his  right  to  redeem,  and  permitted 
the  building  to  be  finished  without  asserting 
his  right.  When  the  building  was  completed, 
.or  about  completed,  his  brother,  the  plalntiffi 
came  to  him  and  suggested  to  him  that  he 
liad  a  right  to  redeem.  D.  L.  Parnell  de- 
clined to  make  any  effort  to  redeem  the  prop- 
erty, but  sold  his  equity  of  redemption  to  th^ 


plaintiff.  While  the  trade  was  pending  be- 
tween them,  the  value  of  the  bouse  defend- 
ants had  built  on  the  lots  was  discussed. 
PlalnHff  paid  the  trustee  the  balance  due  oa 
the  note,  and  tendered  to  the  defendants, 
the  purchasers  of  the  lots,  the  amount  tbey 
bad  paid,  with  interest.  The  evidence  was 
that  the  lots,  without  improvements  were 
worth  something  like  $500  and  showed  that 
the  house  built  upon  the  lots  by  the  purchas- 
ers at  the  mortgagee's  sale  was  worth  from 
four  to  five  thousand  dollars.  The  lower  court 
found  that  the  lots  were  worth  $500,  that  the 
house  built  by  defendants  enhanced  the  value 
of  the  lots  to  the  amount  of  $4,300,  that  tfaey 
had  paid  $122.20  taxes,  and  that  they  had  re- 
ceived rents  to  the  amount  of  $275,  and  de- 
creed that  the  plaintiff  could  redeem  upon 
paying  the  sum  of  $4,647.20  within  three 
months  from  the  date  of  the  decree,  and  ad- 
Judged  that  each  party  pay  half  the  costs. 

The  principal  question  Involved  Is  as  to 
whether  the  defendants  Goff  and  Eskridge 
are  entitled  to  be  paid  for  the  building  placed 
upon  the  premises  before  the  plaintiff  can 
redeem;  or.  In  other  words,  whether  It  was 
proper  to  make  it  a  condition  of  redemption 
of  the  lots  that  the  plaintiff  pay  the  defend- 
ants Goff  and  ESskrldge,  in  addition  to  the 
amount  paid  by  them  at  the  trustee's  sale, 
the  amount  that  the  lots  were  enhanced  In 
value  by  the  Improvements  placed  there  bj 
the  defendants. 

The  evidence  shows  that  the  plaintiff  and 
his  grantor,  D.  L.  Parnell,  knew  that  defend- 
ants were  building  upon  the  lots,  and  that 
they  made  no  objection  and,  gave  defendants 
no  notice  of  their  intention  to  redeem.  Plain- 
tiff, as  his  excuse  for  making  no  claim,  stated 
that  the  persons  building  on  the  lots  were 
strangers  to  him.  From  a  reading  of  the 
whole  record.  It  Is  Impossible  to  escape  the 
conclusion  that  neither  the  plaintiff  nor  his 
grantor  would  have  made  any  effort  to  re- 
deem the  naked  lots  If  .the  house  had  not 
been  built  on  it.  There  can  be  no  doubt  but 
that,  if  the  defendants  had  allowed  the  lots 
to  remain  In  their  unimproved  condition  dur- 
ing the  period  allowed  for  redemption  under 
the  Arkansas  statutes,  the  plaintiff  would 
have  permitted  the  period  to  expire  without 
redeeming.  When  the  property  was  de- 
stroyed, D.  L.  Parnell  received  the  money  for 
the  insurance,  and,  although  the  mortgage 
provided  that  he  would  Insure  the  property 
for  the  benefit  of  the  mortgagee,  and  though 
he  had  failed  to  do  that,  he  did  not  pay  the 
proceeds  to  the  trustee,  but  seemed  to  pro- 
ceed upon  the  theory  that  the  lots  were  not 
worth  the  mortgage  debt,  and  that  he  would 
not  give  himself  any  further  concern  with 
the  matter.  The  evidence  is  clear  that  de- 
fendants, In  good  faith,  believed  they  had, 
by  their  purchase  at  the  trustee's  sale,  ob- 
tained an  Indefeasible  title. 

In  Jones  on  Mortgages  (6tb  Ed.)  |  1128, 
the  rule  is  laid  down  as  follows:     "When 


Digitized  by 


Google 


Okl.) 


PARNEI^Ii  ▼.  GOPP 


655 


the  mortgagee  makes  permanent  Improve- 
ments, supposing  he  has  acquired  title  by 
foreclosure  upon  a  subsequent  redemption, 
be  Is  allowed  tbe  value  of  them,  especially 
If  tbe  mortgagor  has  by  bis  action  to  any  ex- 
tent favored  the  mistaken  belief.  In  like 
manner  a  purchaser  at  a  foreclosure  sale, 
who  has  made  valuable  improvements  in  the 
belief  that  be  has  acquired  an  absolute  title, 
Is  entitled  to  be  paid  for  them  In  case  the 
premises  are  redeemed." 

In  McSorley  v.  Larlssa,  100  Mass.  270,  Mc- 
Sorley  sued  Larlssa  as  assignee  of  the  mort- 
gagee, and  certain  parties  to  whom  Larlssa 
had  conveyed  a  portion  of  the  property,  and 
who  had  made  permanent  and  valuable  im- 
provements upon  it.  It  was  held  that  tbey 
were  entitled  to  be  reimbursed  for  tbe  im- 
provements placed  upon  the  land.  The  court 
said:  "He  that  would  have  equity  must  do 
equity.  And  there  is  certainly  no  equity  in 
allowing  tbe  plaintiff  to  take,  without  com- 
pensation, the  value  of  improvements  which 
Alison,  a  purchaser  in  good  faith,  who  sup- 
posed he  had'  good  and  absolute  title,  has 
made." 

In  American  Buttonhole,  etc.,  C!o.  v.  Bur- 
lington Mutual  Loan  Ass'n,  68  Iowa,  326,  27 
N.  W.  271,  the  property  was  sold  under  a 
mortgage.  The  court  said:  "Tbe  right  of 
plaintiff  to  redeem  Is  conceded ;  but  the  dis- 
trict court  required  him  to  pay  for  tbe  per- 
manent Improvements,  and  this  is  the  first 
iinestion  we  are  required  to  determine.  The 
defendants  should  be  regarded  as  mortgagees 
tai  possession,  and  the  plaintiff  as  mortgagor 
or  statutory  lien  creditor  seeking  to  redeem. 
In  such  case,  the  plaintiff  Is  remediless  at 
law,  and  Is  compelled  to  obtain  redress  in 
equity.  The  general  rule  in  equity  between 
Kuch  parties  is  that  the  person  having  tbe 
right  to  redeem  cannot  be  compelled  to  pay 
for  permanent  Improvements.  Moore  v.  Ca- 
ble, 1  Johns.  Ob.  [N.  T.]  385.  The  rule  In 
this  case  was  recognized  In  Montgomery  v. 
Chadwlck,  7  Iowa,  114 ;  but  it  is  said  in  that 
case  that  there  are  exceptions  to  tbe  rule, 
and  it  was  beld  that  the  person  seeking  to 
redeem,  under  the  facts  in  that  case,  must 
pay  for  permanent  improvements.  There 
was  a  similar  holding  in  Mlckles  v.  Dillaye, 
17  N.  Y.  80;  Green  v.  Dixon,  9  Wis.  532; 
Troost  V.  Davis,  31  Ind.  34;  Gillis  v.  Martin, 
17  N.  C.  470  [25  Am.  Dec.  729];  Bacon  v. 
Cottrell,  13  Minn.  194  (Gil.  183) ;  Roberts  v. 
Fleming,  63  HI.  196.  The  grounds  upon 
which  these  cases  proceed  is  that  it  would 
be  inequitable  and  unjust,  where  the  party 
takes  possession  in  good  faith,  under  the  be- 
lief that  he  is  sole  owner,  with  the  consent, 
expressed  or  Implied,  of  the  mortgagor,  or 
where  the  latter  has,  for  a  considerable 
length  of  time,  failed  to  assert  his  right  to 
redeem,  to  permit  this  to  be  done,  except  on 
the  condition  that  permanent  improvements 
are  paid  for.  The  fact  that  the  party  in 
possession  had   constructive  notice   of   the 


rights  of  the  mortgagor  or  Hen  creditors,  it 
has  l>een  held,  is  immaterial.  Mlckles  r. 
Dillaye,  before  cited." 

These  cases  hold  that  the  constructive  no- 
tice which  the  law  gives  is  not  such  notice  as 
will  prevent  tbe  purchaser  from  making  the 
improvements  in  good  faith. 

In  Hicklin  v.  Marco  (C.  C.)  46  Fed.  424,  tbe 
syllabus  is  as  follows:  "On  a  bUl  to  redeem 
from  a  purchaser  at  a  void  sale  in  a  suit  to 
enforce  a  lien  of  the  mortgagee,  or  bis  as- 
signee, tbe  defendant  is  entitled  to  an  al- 
lowance for  the  value  of  permanent  improve- 
ments placed  on  the  premises."  See,  also, 
Frelchnecht  v.  Meyer,  39  N.  J.  Eq.  551;  Poole 
V.  Johnson,  62  Iowa,  611, 17  N.  W.  900;  Brad- 
ley V.  Snyder,  14  lU.,  263,  58  Am.  Dec.  564; 
Troost  V.  Davis,  31  Ind.  34;  Ensign  v.  Bat- 
terson,  68  Conn.  298,  36  Atl.  61 ;  Carroll  v. 
Bobinson,  15  Grant's  Chancery,  173;  Mc- 
Laren V.  Fraser,  17  Grant's  Chancery,  567; 
Harper's  Appeal,  64  Pa.  315.  In  Hadley  v. 
Stewart,  65  Wis.  481,  27  N.  W.  340,  where  the 
facts  were  as  favorable  to  the  mortgagor  as 
in  tbe  case  at  bar.  It  was  held  that  the  mort- 
gagee was  entitled  to  the  value  of  bis  im- 
provements placed  upon  the  mortgaged  prem- 
ises. 

In  the  present  case,  the  mortgagor  had  col- 
lected the  insurance  money  after  the  build- 
ing originally  built  on  the  lots  was  de- 
stroyed, and  had  declined  or  failed  to  pay 
the  mortgage  note.  At  the  sale,  he  made  no 
effort  to  bid  it  in,  and  permitted  the  pur- 
chaser at  the  sale  to  take  possession  and  to 
build  a  house  of  considerable  value  without 
objection;  and  the  fact  that  the  defendants 
were  strangers  was  not  a  suflBdent  excuse 
for  the  failure  to  notify  them  of  the  inten- 
tion to  claim  a  valuable  right.  The  fact 
that  they  were  strangers  did  not  prevent  the 
plaintiff  from  suing  them  after  they  had  the 
house  completed.  Under  these  circumstances. 
It  was  not  error  to  require  the  plaintiff  to 
pay  the  defendants  the  amount,  which  the 
improvements  they  had  placed  upon  the  lots 
had  enhanced  their  value  as'  a  condition  of 
redemption. 

Plaintiff  contends  that  defendants  bad  no 
right  to  take  possession  of  the  lots  until  the 
expiration  of  one  year  during  which  they 
might  redeem,  and  he  relies  on  the  case  of 
Wood  V.  Holland,  57  Ark.  198,  21  S.  W.  223, 
as  supporting  this  view.  If  the  defendants 
did  not  obtain  the  right  of  possession  by 
their  purchase  until  the  expiration  of  one 
year  from  their  purchase,  then  the  estoppel 
against  the  plaintiff  is  all  the  greater.  If 
the  plaintiff  or  bis  grantor  permitted  them 
to  enter  when  he  had  the  right  to  keep  them 
off,  that  fact  would  be  strong  evidence  that 
he  bad  abandoned  any  claim  of  a  right  to 
redeem,  and  they  would  have  the  right  to 
rely  on  such  failure  to  object  to  their  exer- 
cising acts  of  ownership  as  evidence  tliat  he 
did  not  intend  to  make  further  claim  to  the 
property. 
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Tbe  plaintiff  alto  assigns  as  error  tba 
failure  of  tbe  court  to  makie  an  order  allow- 
ing the  plaintiff  a  credit  for  the  rent  to  ac- 
crue upon  the  property  during  the  90  days 
succeeding  the  decree,  In  which  the  plain- 
tiff was  allowed  to  redeem.  The  plaintiff 
was  entitled  to  this  credit,  and  the  court 
should  have  made  an  order  charging  tbe  de- 
fendants with  the  rent  on  tbe  premises  up 
to  the  time  of  redemption  within  tbe  90  days. 
To  this  extent,  the  decree  of  the  lower  court 
should  be  modified,  and  the  case  remanded, 
with  Instructions  to  tbe  district  court  of  Gar- 
vin county  to  enter  Judgment,  allowing  tbe 
plaintiff  to  redeem  within  90  days  after  the 
Judgment  is  there  entered.  The  amount  nec- 
essary to  be  paid  to  redeem  the  property 
should  be  ascertained  by  adding  together  the 
amount  paid  for  tbe  lots  by  the  defendants, 
the  amount  they  were  enhanced  in  yalue  by 
the  building  erected,  and  the  amount  paid  as 
taxes,  with  interest  at  the  rate  of  6  per  cent 
per  annum  on  the  amounts  paid  for  the  lots 
and  for  taxes  from  the  date  of  their  re- 
spectiye  payments,  and  the  amount  .the  lots 
were  enhanced  In  value  from  the  date  the 
building  was  finished,  and  from  tbe  amount 
thus  ascertained  deducting  the  fair  and  rea- 
sonable rental  value  of  tbe  property,  with 
the  bouse  thereon,  from  tbe  date  of  its  com- 
pletion until  redeemed.  It  should  there  be 
further  decreed,  as  in  tbe  former  decree,  tbat 
If  plaintiff  failed  to  make  the  necessary  ten- 
der within  90  days  that  he  should  be  forever 
barred.  Tbe  costs  of  this  appeal  should  be 
taxed  equally  against  each  of  the  parties. 

PER  CURIAM.    Adopted  in  whole. 


(S^  Okl.  37e) 

MISSOURI,  K.  &  T.  RT.  v.  SAVAGE. 

(Sttpreme  Court  of  Oklahoma.     March  19, 
1912.) 

(SyUalui  by  the  Court.) 

1.  EviDBNOK     (8     46*)— Judicial     NoTiat— 
Stock  IiAWS — Bcrden  of  Pboof. 

This  court  does  not  take  judicial  notice  of 
an  order  of  the  county  commissioners,  exempt- 
ing a  county,  or  a  subdivision  thereof,  from 
the  operation  of  the  general  law  prohibiting 
animals  from  running  at  large.  Wbere  such 
exemption  prevails,  it  la  tbe  duty  of  the  party 
relying  upon  such  fact  to  allege  and  prove 
same,  in  order  to  be  relieved  of  the  effect  of 
the  general  statute. 

[Ed.   Note. — For  other  cases,   see  Evidence, 
Cent.  Dig.  i  68;  Dec  Dig.  §46.*] 

2.  Railboads  ($415*)— Opebatiom— Injubim 
TO  Animals—Cabs  Required. 

Where  the  law  prohibits  cattle  from  run- 
ning at  large,  and  a  cow,  being  at  large,  strays 
upon  the  track  of  a  railway  company  at  a 
place  it  is  not  required  to  fence  its  track,  and 
is  killed  by  the  train,  the  employes  of  tbe  com- 
pany-are not  required  at  such  place  to  keep  a 
lookout  for  stock,  but  are  required  to  use  or- 
dinary .'care,  not  to  injure  such  animal,  after 
its  presence  on  the  track  and  its  danger  have 
been  discovered. 

■    fEd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  147ft-1482;  Dec  Dig.  {  415.*] 


Commissioners'  Opinion,  DlvMon  No.  2. 
Error  from  Atoka  County  Court;  J.  H. 
Llnebaugh,  Judge. 

Action  by  R.  O.  Savage  against  the  Mis- 
souri, Kansas  &  Texas  Railway.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Clifford  L.  Jackson,  of  Muskogee,  W.  R. 
Allen  and  M.  D.  Green,  both  of  Oklahoma 
City,  and  J.  G.  Ralls,  of  Atoka,  for  plaintiff 
in  error.  J.  W.  Clark,  of  Atoka,  and  M.  C 
Halle,  of  Caney,  for  defendant  In  error. 

BREWER,  0.  This  Is  a  suit  for  damages 
for  killing  a  cow.  It  was  filed  and  tried 
in  a  Justice  of  the  peace  court,  wbere  plain- 
tiff prevailed.  On  appeal  to  the  county 
court  of  Atoka  county,  it  was  tried  de  novo, 
November  1,  1909,  plaintiff  again  prevailing. 
The  defendant,  as  plaintiff  in  error,  brings 
this  appeal.  To  determine  the  status  of  this 
case  and  the  law  applicable.  It  is  first  nec^ 
essary  to  dispose  of  a  preliminary  question. 

Atoka  county  was  formerly  a  part  of 
Indian  Territory,  and  prior  to  statehood  such 
territory  was  without  any  law  restraining 
tbe  running  at  large  of  domestic  animals. 
In  other  words,  it  was  a  "Free  Range"  coun- 
■try.  Under  that  Condition,  a  certain  line 
of  Judicial  decisions  relative  to  the  duty 
of  a  railroad,  with  reference  to  animals 
straying  on  Its  tracks,  was  announced.  Since 
the  advent  of  statehood  in  those  portions  of 
the  state  where  the  Herd  Law  is  in  force 
a  different  rule  regarding  the  duty  of  a 
railroad  with  reference  to  such  animals  ob- 
tains. The  following  sections  of  Comp.  Laws 
1909  are  in  force  in  this  state:  Section  155: 
"Every  owner  of  swine,  sheep,  goats,  stal- 
lions, or  Jacks,  shall  restrain  them  at  alt 
times  and  seasons  of  the  year,  from  running 
at  large,  in  the  state  of  Oklahoma."  Section 
156:  "All  domestic  animals  other  than  those 
mentioned  in  section  one  (155)  hereof,  shall 
be,  by  the  owner  thereof,  restrained  from 
running  at  large  in  said  state,  unless  per- 
mitted to  run  at  large  as  hereafter  pro-- 
Tided  in  this  act"  .Under  the  provisions 
of  section  193  (Comp.  Laws  1909),  the  coun- 
ty commissioners  of  counties  in  those  por- 
tions of  the  state  where  stock  were  not  re- 
strained prior  to  tbe  adoption  of  the  Con- 
stitution have  the  right  to  exempt  certain 
classes  of  domestic  animals  from  the  opera- 
tion of  sections  155,  156,  supra,  where  cer- 
tain proceedings  and  formalities  therein 
mentioned  have  been  complied  with.  In 
this  case  the  record  is  silent  as  to  whether 
that  portion  of  Atoka  county  wherein  the 
animal  sued  for  was  killed  had  been  ex- 
empted from  the  operation  of  tbe  statute. 

[1]  The  first  material  question  to  be  de- 
termined Is,  Will  this  court  take  Judicial 
ndtlce  of  tbe  counties,  or  subdlvlslou  of  coun- 
ties, exempted  by  order  of  the  county  com- 
missioners from  the  operation  of  the  genera) 
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lawT  This  question  waa  before  this  court 
111  St  U  &  8.  P.  Ky.  Co.  V.  Brown,  122  Pac. 
136  (not  officially  reported),  wherein  it  is 
tald:  "It  is  not  sbown  by  the  record  that 
either  Marshall  county  or  that  part  thereof 
wherein  the  accident  occurred  had  been 
released  from  the  operation  of  this  statute 
at  the  time  of  the  killing  of  the  cow  of  de- 
fendant in  error,  and  we  cannot  indulge 
the  presumption  that  it  was,  but,  on  the 
oth^r  hand,  must  conclude  that  this  law 
was  in  force  in  Marshall  county."  In  the 
Brown  Case,  supra,  the  question  was  not 
nrged  In  the  briefs,  but,  being  a  necessary 
preliminary  point  to  be  decided,  it  was  pass- 
ed upon  without  the  citation  of  authorities. 
It  is  urged  in  this  case,  and  we  hare  given 
the  matter  considerable  InTestlgation,  but 
find  no  sufficient  reason  to  depart  from  the 
holding  In  tluit  case,  but  feel  Justified  in 
noticing  some  of  the  authorities  supporting 
the  conclusion  therein  reached.  It  Is  said 
hi  1  Chamberlayne  on  Evidence,  |  619:  "In 
general,  statutes  allowing  certain  govern- 
mental agencies,  counties,  cities  or  the  like 
to  adopt  laws  relating  to  given  subjects  at^ 
their  option' are  themselves  public  statutes; 
bat  whether  the  necessary  action  in  pais 
has  in  fact  been  taken  in  a  given  case  must 
osaally  be  established  by  evidence."  And 
further  (section  621):  "Considerable  diffi- 
culty has  been  apparently  exjierienced  by 
the  courts  In  drawing  a  satisfactory  line'  of 
division  between  ttae  primary  and  the  sec- 
ondary results  of  legislation  involved  in  a 
matter  where  an  act  in  pals,  the  action  of 
the  qualified  voters  of  a  given  district,  in- 
tervenes, to  establish  in  a  particular  locality 
the  prohibitions  provided  by  the  general  law. 
The  'local  option  law',  as  passed  by  the 
Legislature,  is  undoubtedly  a  public  one. 
All  courts,  therefore,  Judicially  know  It  But 
tribunals  in  certain  states  have  been  unable 
to  see  their  way  dear  to  taking  Judicial 
notice  that  the  general  law  bad,  by  popular 
action,  I>een  made  operative  in  a  certain 
section  of  the  state.  In  view  of  the  fact 
that  the  application  of  the  general  law  to 
the  locus  of  the  offense  is  a  constituent 
fact  or  one  of  the  res  gestae,  it  would  seem 
that  stach  an  administrative  course  was 
sound  in  point  of  principle.  For  similar 
reasons,  popular  action  regarding  an  option 
conferred  by  a  general  law — e.  g.,  that  of 
Dslng  the  contract  system  of  building,  re- 
pairing, or  maintaining  highways — will  not 
be  made  the  subject  of  Judicial  notice."  In 
discussing  the  question  of  Judicial  notice 
Mr.  WIgmore  in  his  work  on  Evidence  (vol. 
4,  i  2572)  anys:  "The  ordinances  and  reg- 
Dlfltion  of  local  boards  and  councils  are  not 
noticed" — citing  Moore  v.  Mayor,  107  Ga. 
704.  33  S.  E.  435;  Watt  v.  Jones,  60  Kan. 
201,  56  Pac.  16.  This  rule  was  followed  by 
this  court  in  Cunningham  t.  Ponca  City, 
27  Okl.  858,  113  Pac.  919.  A  case  which 
seeuis  directly  in '  point  was  decided  by 
Uie  Supreme  Court  of  Indiana.  Lyons  T. 
122  l'.-^a 


Terre  Haute  &  Ind.  R.  Co.,  101  Ind.  419. 
In  that  case  the  court  declined  to  take 
Judicial  knowledge  that  the  board  of  com- 
missioners had  made  an  order  allowing 
stock  to  run  at  large,  and  on  the  point  say: 
"Where  there  is  no  evidence  from  which 
it  can  be  inferred  that  there  was  an  order 
of  the  board  of  commissioners  allowing  stock 
to  run  at  large,  the  court  may  as  a  matter 
of  law  conclusively  Infer  negligence."  Under 
the  General  Statute  permitting  local  option 
to  be  put  in  force  in  certain  localities,  upon 
a  compliance  by  the  locality  with  the  pro- 
visions of  the  General  Statute,  the  courts  do 
not  Judicially  know  when  or  where  local 
option  is  in  effect  Craddick  v.  State  (Tex.) 
88  S.  W.  847;  Gue  v.  City  of  Bugune,  53 
Or.  282,  100  Pac.  254.  In  State  T.  Burkett, 
83  Miss.  301,  35  South.  689,  it  is  said:  "The 
court  cannot  take  Judicial  notice  that  the 
general  law  for  working  public  roads  by 
contract  has  been  put  in  operation  in  a  cer- 
tain county  by  vote." 

[2]  Adhering  to  the  rule,  announced  in 
the  Brown  Case,  supra,  that  this  court  does 
not  Judicially  know  what  counties  or  sub- 
divisions thereof,  in  old  Indian  Territory, 
may  have  been  exempted  from  the  operation 
of  the  Herd  Law,  we  must  treat  this  as  a 
case  where  the  animal  was  unlawfully  run- 
ning at  large;  it  being  admitted  by  the 
owner  that  she  was  at  large  with  his  knowl- 
edge and  under  his  authority.  Under  these 
circumstances,  the  rule  announced  by  the 
courte  of  Indian  Territory,  and  followed 
by  this  court  In  cases  arising  In  Indian  Terri- 
tory, prior  to  statehood,  does  not  apply. 
The  correct  rule,  defining  the  duty  of  the 
railroad,  to  be  applied  to  this  case,  is  an- 
nounced in  the  case  of  A.,  T.  &  S.  F.  Ry. 
Co.  ▼.  Davis  &  Toung,  26  OkL  350,  109  Paa 
651,  and  followed  in  A.,  T.  &  S.  F.  Ry.  Co. 
T.  Ward,  120  Pac.  982,  and  in  S.  L.  ft  8. 
F.  Ry.  Co.  ▼.  Brown,  supra.  In  the  Davis 
&  Young  Case,' supra.  Mr.  Justice  Williams 
says:  "The  plaintiff's  mules  having  tres- 
passed upon  the  railroad  track  of  defendant 
without  any  actual  fault  on  the  part  of 
said  plaintiffs,  after  the  presence  and  peril 
of  the  mules  were  known  to  It  the  obliga- 
tion rested  upon  it  to  exercise  ordinary  care 
in  the  manageindnt  of  ita  train  to  prevent 
injury  to  such  mules."  In  the  Brown  Case, 
supra,  the  duty  was  defined  thus:  "In  such 
cases  the  duty  of  defendant's  employes  is 
to  exercise  ordinary  care  to  avoid  injuring 
the  animals  after  their  peril  is  discovered." 
And  in  the  Ward  Case,  supra,  thus:  "It 
is  error  to  Instruct  that  it  is  the  duty  of 
employ^  in  charge  of  the  train  to  exercise 
reasonable  care  to  discover  animals  on  the 
track.  In  such  cases  the  duty  of  defendant's 
emp]oyi§8  is  to  exercise  ordinary  care  to 
avoid  injuring  the  animals  after  they  are 
discovered." 

In  this  case  all  the  evidence  shows  that 
the  animal  waa  killed  by  the  north-bound 
"Katy  Flyer,"  one  of  defendant's  fast  passeu- 
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ger  trains;  that  the  animal  strayed  niwii 
the  right  of  way,  and  onto  the  tracks  within 
■the  station  limits  at  Caney,  where,  under 
^e  law,  the  company  was  not  required  to 
'/ence  Its  tracks.  The  only  witness  to  the 
Injury  Introduced  by  plaintiff  stated:  "When 
she  (the  cow)  first  came  on  the  track,  the 
train  was  about  50  feet  from  her."  And  on 
-cross-examination  said:  "The  cow  was  go- 
ing across  the  track  when  the  train  struck 
her."  Che  engineer  In  charge  of  the  train 
testified:  "I  was  going  north  on  train  No. 
•6.  The  animal  came  on  the  track  when  I 
-Was  within  40  feet  of  her.  •  •  •  I  was 
running  25  or  30  miles  an  hour.  The 
train  was  a  heavy  passenger  train  with 
About  10  coaches.  •  •  •  At  the  rate  we 
-were  going,  it  would  require  about  3,000 
feet  to  stop  the  train.  •  •  •  I  did  not 
•do  anything,  nor  did  I  have  time  to  do  any- 
thing to  scare  the  cow.  I  hit  her  almost  as 
■soon  as  I  saw  her.  •  •  •  I  did  not  have 
time  to  do  anything.  It  was  impossible. 
If  my  mother  had  been  lying  there,  I  would 
liave  hit  her  the  same  as  I  did  the  cow." 
The  court  Instructed  the  Jury,  in  effect,  that 
it  was  the  defendant's  duty  to  keep  a  look- 
•oat  for  stock  on  its  tracks.  A  portion  of 
instruction  No.  6  illustrates:  "If  yon  find 
from  the  evidence  in  this  case  tliat  it  was 
impossible  at  th«|  time  the  engineer  in 
■charge  of  said  train  saw  said  animal,  or 
■Could  have  seen  said  animal,  for  him  at 
that  time  to  have  slowed  down  or  stopped, 
<etc.,  the  defendant  would  not  be  liable," 
«tc.  This  instruction  laid  the  duty  on  the 
jrallroad  to  keep  a  constant  and  vigilant  look- 
out for  stock.  The  jury  were  told,  in  effect, 
that  it  could  not  be  relieved  of  liability  un- 
less it  was  impossible  to  stop  the  train 
after  the  animal  could  have  been  seen.  This 
was  error.  As  has  been  seen  under  the 
rule  applicable  to  this  case,  the  defmdant 
■owed  no  duty.  In  regard  to  this  animal,  un- 
til Its  presence  and  peril  was  discovered. 
The  cause  should,  for  the  reasons  stated, 
■be  reversed,  and,  as  it  may  be  possible  to 
prove  the  exemption  from  the  Herd  Law 
at  the  time  of  the  killing,  will  be  remanded 
(or  further  proceedings. 

PER  CURIAM.    Adopted  In  whole. 

(32  OU.  414) 

GLENN  V.  CITY  OF  ARDMORB. 

(Supreme  Court  of  Oklahoma.     March  19, 
1912.) 

(ByUahtu  &v  the  Court.) 

1.  Statxb  (J  9*)— Admissiok— EFrscT. 

Plaintiff  sued  the  city  of  Ardmore  for  In- 
juries and  sickness  alleged  to  have  been  caused 
b^  a  stagnant  pool  of  water  permitted  by  the 
city  to  remain  or  stand  on  a  vacant  lot  ad- 
jacent to  plain  tilTs  place  of  residence  °in  said 
city,  said  pool  of  water  alleged  to  have  been 
■caused  by  the  city's  having  filled  op  and  dam- 
med a  draw  or  drainage  channel  running 
through  the  cl^;  such  filling  or  damming  hav- 
ing been  done  by  the  city  in  1905,  and  such  in- 


Juiles  and  sickness  having  been  stistained  by 
phUntiff  in  1906.  Beld,  that  If  plaintiff  had  a 
cause  of  action  against  the  city  for  the  mat- 
ters complained  of  that  such  cause  of  action 
arose  under  and  must  be  defined  and  governed 
by  the  provisions  of  the  statutes  of  Arkansas 
then  In  force  in  the  Indian  Territory,  and  not 
by  the  statutes  of  Oklahoma,  although  the  suit 
was  not  filed  until  after  statehood. 

[Ed.  Note.— For  other  cases,  see  States, 
Cent.  Dig.  S  4;   Dec.  Dig.  {  9.*] 

2.  Statutxs  (I  226*)— CoNSTBUcnoif— Adop- 
tion or  Fbovibions  Pbeviouslt  Cossncn- 

KO. 

The  act  of  Congress  May  2,  1890  (Act 
May  2.  1890,  c.  182,  26  StaL  81),  putting  in 
force  division  1  of  chapter  29,  Mansf.  Dig.  of 
Arkansas  (Ind.  T.  Ann.  St.  1899,  c.  15),  put  in 
force  the  construction  and  interpretation  plac- 
ed thereon  by  the  Supreme  Court  of  Arkansas 
prior  to  the  adoption  of  such  statute  by  Con- 
gress. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  307;   Dec.  Dig.  §  226.*] 

3.  mcnicipai,  cobpobatioks  (|  736*)— tokts 
— Statctobt  Pbovisionb. 

Under  the  provisions  of  chapter  29,  Mansf, 
Dig.  (Ind.  T.  Ann.  St.  1899,  c.  15),  relathig  to 
municipal  corporations  and  defining  the  powers 
and  duties  of  cities  and  towns,  and  unMr  Uie 
interpretation  and  meaning  given  thereto  by 
the  Supreme  Court  of  Arkansas,  wUle  the 
cities  and  towns  have  the  power  and  are  charg- 
ed with  the  duty  of  preventing  any  dangerons 
or  unbealthfui  conditions  or  nuisances  within 
their  corporate  limits,  yet  they  are  not  liable 
In  an  action  for  damages  for  negligence  in  fail- 
ing to  exercise  such  powers  or  discharge  sudi 
duties. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1652;  Dec.  Dig.  | 
736.*]  ■«    .  .  •».  . 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  L.  N.  Olenn  against  the  dty 
of  Ardmore.  Judgment  for  defendant,  and 
plaintiff    brings    error.      AfiSrmed. 

This  action  was  begun  April  26,  1908,  In 
the  district  court  of  Carter  county.  The 
plalntifTs  petition  contains  in  substance  the 
following  allegations:  That  he  is  a  resident 
of  the  dty  of  Ardmore  and  that  the  defend- 
ant, the  city,  is  a  municipal  corporation  in- 
corporated under  the  laws  in  force  In  that 
part  of  the  state  formerly  the  Indian  Terri- 
tory, and  now  existing  under  the  laws  in 
force  in  the  state  of  Oklahoma.  That  at 
the  times  mentioned  in  his  petition  plaintiff 
was  the  owner  of  lot  1,  block  198,  in  the  de- 
fendant city,  the  same  being  the  northwest 
comer  lot  in  said  block,  fronting  D  street 
which  runs  north  and  south  on  the  west  of 
said  lot,  and  lying  along  Sixth  avenue,  which 
run^  east  and  west  on  the  north  side  of 
said  lot  That  he  purchased  same  about 
July  15,  1905,  and  moved  onto  it  in  Novem- 
ber, 1906.  That  at  the  time  he  purcbased 
the  lot,  and  prior  to  that  time,  there  had  been 
a  draw  or  depression  in  the  land  whldi  con- 
stituted a  draw  which  entered  said  lot  about 
the  northeast  comer  running  in  a  southwest- 
erly direction  across  the  eastern  half  of  said 
lot  and   diagonally   In  the  same   direction 
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across  the  lot  immediately  south  of  plaintiff. 
That  such  depression  or  draw  afforded  the 
means  of  drainage  for  the  water  accumulat- 
ing on  a  number  of  blocks  lying  to  the 
northeast  of  plaintiff's  lot,  and  at  the  time 
of  plaintiff's  purchase  of  said  lot,  and  pri- 
or thereto,  had  been  sufficient  to  carry  off 
all  the  water  falling  upon  or  accumulating 
upon  the  portion  of  ground  drained  by  said 
draw.  But  that,  between  the  time  plain- 
tiff purchased  same  and  the  time  he  moved 
onto  same  with  his  family,  the  authorities 
of  defendant  city  In  grading  the  streets  had 
filled  In  such  draw  at  a  point  on  D  street, 
south  of  plaintiffs  lot,  in  such  a  manner 
that  It  prohibited  such  draw  from  carrying 
off  the  water  and  caused  It  to  bacli  up  on 
the  lot  lying  south  of  plaintiff  and  to  extend 
over  on  plaintiff's  lot  That  in  1906,  or  dur- 
ing the  summer  and  fall  of  1906,  the  water 
in  said  draw,  by  reason  of  its  being  dnmmed 
and  unable  to  escape  through  the  draw,  ac- 
cumulated on  the  lot  south  of  plaintiff  and 
on  plaintiff's  lot  and  stood  there  until  it 
became  stagnant  and  poisonous  resulting 
in  malarial  poison  and  slcl<iiess  in  plaintiff's 
famOy.  That  plaintiff  at  different  times  In- 
formed the  defendant,  through  Its  officers, 
mayor,  alderman,  and  street  commissioner, 
of  the  stagnant  condition  of  said  pool  and 
requested  the  city  at  divers  times  to  drain 
the  same  so  as  to  relieve  himself  and  family 
from  the  i>oison  and  malaria  which  might 
be  caused  thereby. 

He  further  alleges  that  in  the  fall  of  1906 
be  had  a  great  deal  of  sickness  in  his 
famUy,  was  sick  himself  for  a  number  of 
weeks  causing  considerable  loss  of  time  from 
his  work ;  he  being  a  carpenter  and  support- 
ing himself  by  his  trade,  and  necessitating 
considerable  expenditure  for  medical  atten- 
tion and  treatment ;  all  of  which  was  caused 
by  the  malarial  poisons  from  the  stagnant 
pool  of  water  complained  of,  and  asked  dam- 
ages in  the  sura  of  $85  paid  out  for  doctor  and 
drug  bills,  the  sum  of  $257.30  for  loss  of 
time,  and  the  further  sum  of  $5,000  for  Injury 
done  to  his  property  and  damage  to  the 
health  and  comfort  of  himself  and  family. 

The  defendant  city  answered  denying  gen- 
erally and  specifically  all  the  material  al- 
legations In  the  plaintiff's  petition.  On 
May,  17,  1909,  the  cause  was  tried.  A  Jury 
was  Impaneled  and  sworn  to  try  the  cause, 
but  at  the  conclusion  of  plalntifTs  testimony 
defendant  demurred  to  plaintiff's,  evidence 
and  moved  the  court  to  Instruct  the  Jury  to 
return  a  verdict  in  favor  of  defendant  city, 
which  demurrer  was  sustained,  and  the  court 
instructed  the  Jury  to  return  a  verdict  In 
favor  of  the  city,  pursuant  to  which  in- 
struction the  Jury  returned  a  verdict  in  favor 
of  the  city.  Whereupon  the  plaintiff  present- 
ed motion  for  a  new  trial  which  was  over- 
ruled by  the  court,  and  judgment  rendered 
hi  conformity  with  the  verdict.  From  which 
judgment  and  order  overruling  motion  for 
a  new  trial,  the  plaintiff  appeals,  complain- 


ing: First.  That  the  said  court  erred  in  sus- 
taining the  demurrer  of  the  defendant  in 
error  to  the  case  of  the  plaintiff  in  error  as 
made  by  the  pleadings  and  the  evidence,  and 
in  Instructing  the  Jury  under  the  pleadings 
and  evidence  in  the  cause  to  return  a  ver- 
dict for  the  defendant  in  error.  Second. 
That  the  said  court  erred  in  not  overruling 
the  demurrer  of  defendant  in  error  to  the 
case  of  plaintiff  in  error,  as  made  by  the 
pleadings  and  the  evidence.  Third.  That  the 
said  court  erred  in  instructing  the  jury  to 
return  a  verdict  for  the  defendant  in  er- 
ror. Fourth.  That  the  said  court  erred  In 
rendering  Judgment  for  the  defendant  In  er- 
ror. Fifth.  That  the  said  court  erred  In 
overruling  the  motion  of  the  plaintiff  in 
error  for  a  new  trial.  Sixth.  That  the  said 
court  erred  in  refusing  to  grant  the  plaintiff 
in  error  a  new  trial. 

Johnson  &  McGlU,  of  Ardmore,  for  plain- 
tiff In  error.  J.  B.  Moore,  of  Ardmore,  for 
defendant  in  error. 

HARBISON,  C.  (after  stating  the  facts  as 
above).  The  foregoing  assignments  of  error, 
whether  taken  separately  or  collectively,  ad- 
dress themselves  to  the  one  primary  question 
"whether  In  law  the  city  was  liable  for  the 
damages  complained  of,"  and  a  determination 
of  this  question  decides  the  case.  But  to 
determine  this  one  question  two  propositions 
are  to  be  considered:  First,  Is  the'  city  in 
such  cases  made  liable  by  law?  Second, 
if  liable  in  any  case,  was  the  evidence  in 
this  case  sufficient  to  warrant  a  Judgment 
In  plalntlfTs  favor?  If,  under  the  law, 
the  city  is  not  liable  in  any  such  case,  then 
the  sufficiency  of  the  evidence  need  not  be 
considered,  and,  inasmuch  as  different  acts 
and  statutes  have  been  In  force  during  the 
time  from  the  date  of  the  alleged  injuries 
to  the  date  of  the  filing  of  this  suit  in  that 
portion  of  the  state  in  which  the  defendant, 
city  of  Ardmore,  is  situated,  we  must  ascer- 
tain what  law  was  in  force  at  the  time  the 
injuries  were  received  in  order  to  determine 
the  city's  liability. 

[1]  It  is  alleged  in  the  petition  and  main- 
tained by  the  evidence  that  plaintiff  pur- 
chased the  lot  in  question  In  July,  1905,  and 
that  he  moved  onto  it  in  November,  1905. 
That  between  these  dates  the  filling  in,  or 
the  damming  the  drainage  which  caused  the 
alleged  sickness,  was  done  by  the  city.  That 
during  the  summer  and  fall  of  1906,  because 
of  this  filling  in  and  obstruction  of  drainage 
made  by  the  city,  the  water  accumulated  and 
stood  on  plaintiff's  property  and  the  ad- 
jacent lot  until  it  became  stagnant  and  poi- 
sonous, thereby  causing  the  sickness  com- 
plained of,  and  that  such  sickness  occurred 
during  the  fall  and  winter  of  1906.  This  be- 
ing true,  then  whatever  cause  of  action 
plaintiff  had  must  have  accrued  before  state- 
hood and  under  the  law  In  tofce  in  the  Indian 
Territory  at  the  time. 
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[2]  The  act  of  Congress  May  2,  1890,  a 
182,  26  Stat  81,  put  In  force  in  tb«  lAdian 
Territory  certain  laws  of  tlie  state  of  Ar- 
kansas, among  which  was  chapter  29,  divi- 
sion 1,  Mansf.  Dig.  (Ind.  T.  Ann.  St  1899,  c. 
15),  which  relates  to  muulcipal  corporations, 
regulates  the  incorporation  of  cities  and 
towns,  and  defines  their  duties  and  powers. 
This  statute  was  in  force  in  the  Indian  Ter- 
ritory at  the  time  the  damages  complained  of 
were  sustained,  and,  if  the  plaintiff  had  a 
cause  of  action  for  such  damages,  such  cause 
of  action  arose  under,  and  must  be  defined 
and  governed  by,  such  statute.  It  wUI  be 
observed  that  although  these  statutes  clear- 
ly define  the  powers  and  duties  of  cities  and 
towns,  yet  they  do  not  provide  for  liability 
in  a  private  action  for  negligence  in  failure 
to  exercise  such  powers  or  discharge  such 
duties.  The  statutes  have  been  construed 
by  the  Supreme  Court  of  the  state  of  Arkan- 
sas to  mean  that  cities  and  towns  were  not 
liable  in  damages  in  such  cases  in  the  ab- 
sence of  a  statute  expressly  creating  a  lia- 
bility. City  of  Arkadelphla  v.  Windham, 
49  Ark.  139,  4  S.  W.  430,  4  Am.  St  Rep.  32 
(May  7,  IsiST),  reaffirmed  and  followed  in 
City  of  Ft  Smith  v.  York  et  al.,  52  Ark.  84, 
12  S.  W.  157  (October  5, 1889).  This  construc- 
tion bad  been  placed  on  these  statutes  prior 
to  the  time  of  their  adoption  and  extension 
over  the  Indian  Territory  by  act  of  Congress 
May  2,  1890.  By  adoption  of  such  statutes, 
the  meaning,  force,  and  effect  given  thereto 
by  construction  and  interpretation  of  the 
Supreme  Court  of  Arkansas  was  also  adopt- 
ed. This  rule,  it  may  be  observed,  might  not 
obtain  with  full  force  where  a  legislative 
body  merely  copies  the  language  of  a  stat- 
ute in  another  jurisdiction  and  merely  en- 
acts the  language  of  such  statute  into  the 
law  of  the  Jurisdiction  to  be  governed  there- 
by. In  such  cases,  while  the  construction 
theretofore  given  such  statutes  might  be 
persuasive,  yet  we  know  of  no  rule,  nor  can 
we  see  any  sufficient  reason,  why  such  con- 
struction in  such  cases  should  be  absolutely 
controlling.  But  in  this  case  the  act  of 
Congress  expressly  put  in  force  certain  stat- 
tutes  of  ArKansas.  This,  in  the  very  nature 
of  the  language  used,  would  logically  carry 
with  such  statutes  the  meaning,  force,  and 
effect  previously  given  thereto  by  the  Su- 
preme Court  of  Arkansas.  This  rule  has 
been  settled  and  followed  by  this  court  in 
National  Live  Stock  Commission  Company  v. 
Taliaferro,  20  Okl.  177,  93  Pac.  983 ;  Hawkins 
V.  U.  S.,  3  Okl.  Cr.  651,  108  Pac.  561.  Al- 
so in  Blaylock  v.  Incorporated  Town  of  Mus- 
kogee, 117  Fed.  125,  54  C.  C.  A.  639,  where 
the  Identical  question  presented  here — the 
liability  of  a  town  of  the  Indian  Territory 
for  damages  resulting  from  negligence — was 
before  the  court. 

[3]  Mr.  Justice  Sanborn  in  rendering  the 
opinion  of  the  United  States  Circuit  Court 
of  Appeals  says:  "When  this  chapter  (chapter 
29,  Mansf.  Dig.)  was  made  a  part  of  the  laws 


of  the  Indian  Territory  by  the  act  of  Con- 
grees  of  May  2,  1890,  It  was  therefore  the 
established  role  in  the  state  of  Arkansas, 
settled  by  the  uniform  decisions  of  its  high- 
est Judicial  tribunal,  that  corporations  em- 
powered to  make  and  maintain  streets  and 
sidewalks  under  this  statute  were  not  liable 
to  individuals  for  injuries  caused  by  de- 
fects in  them,  or  by  the  negligence  of  the 
coriwratlon  in  the  exercise  of  this  power. 
The  decisions,  of  the  Supreme  Court  of  Ar> 
kansas,  which  established  this  rule,  were  not 
determinations  of  questions  of  general  or 
commercial  law,  bat  they  were  the  inter- 
pretation of  the  local  law — of  the  local 
statutes  of  the  state  of  Arkansas — which 
measured  the  powers  and  liabilities  of  mn- 
niclpalities  in  that  state.  The  federal  courts 
uniformly  follow  the  construction  of  the 
Constitution  and  statutes  of  a  state  announc- 
ed by  its  highest  Judicial  tribunal  In  all 
cases  that  Involve  no  question  of  general  or 
commercial  law,  and  no  question  of  right 
under  the  national  Clonstltution  and  the  acts 
of  Congress.  .  The  character  and  limits  of 
the  powers  and  liabilities  of  the  political  or 
municipal  corporations  of  a  state  are  ques- 
tions of  local  law,  upon  which  the  decisions 
of  the  Supreme  Court  of  the  state  are  author- 
itative in  the  national  courts,  because  these 
questions  are  determinable  by  a  construction 
of  the  Constitution  and  statutes  of  the  states 
under  which  the  municipalities  are  (»• 
ganized." 

The  foregoing  authorities  must  control  in 
the  case  at  bar,  and  such  being  the  law  the 
plaintiff  in  error  is  precluded  from  recov- 
ery. Having  failed  in  his  pleadings  and  ev- 
idence to  show  wherein  the  city  of  Ardmora 
was  legally  liable  for  the  injuries  complahi- 
ed  of,  it  was  not  error  for  the  court  below 
to  sustain  defendant's  demurrer  to  the  case 
and  Instruct  the  Jury  to  return  a  verdict 
for  defendant 

We  presume  this  case  was  tried  upon  the 
theory  that  the  statutes  of  Oklahoma  were 
In  force,  and  that  under  the  Oklahoma  stat- 
utes he  had  a  right  of  action  for  the  injnrlea 
received.  If  this  theory  were  correct  we 
might  hold  the  ruling  of  the  district  court 
to  be  erroneous,  but  we  cannot  agree  that 
such  theory  is  correct  Section  1  of  the 
schedule  of  the  Constitution  provides:  "No 
existing  rights,  actions,  suits,  proceedings, 
contracts  or  claims  shall  be  affected  by  the 
change  In  the  forms  of  government,  but  all 
shall  contlune  as  if  no  change  in  the  forms 
of  government  had  taken  place." 

Under  this  provision  of  the  Constitution, 
whatever  rights  the  plaintiff  may  have  had 
prior  to  the  time  of  the  adoption  of  the 
Constitution  and  statutes  of  Oklahoma,  they 
were  preserved  by  such  constitutional  provi- 
sion, but  they  were  neither  abridged  not 
enlarged  thereby.  They  remained  the  same 
as  though  no  change  had  been  made.  Kor 
were  any  new  rights  created  thereby  for  acts 
or  matters   which  occurred  prior  to  their 
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adoption  for  which  no  right  of  action  was 
provided  by  the  law  la  force  prior  to  Btate- 
bood.  Therefore  the  law  of  Arkansas  being 
in  force  at  the  time  of  the  alleged  acta  of 
negligence  of  defendant  and  at  the  time  of 
the  alleged  injuries  resnlting  therefrom,  and 
such  laws  proving  no  liability  on  the  part 
of  defendant  for  the  acts  complained  of, 
and  such  laws  having  been  construed  to 
mean  that  defendant  was  not  liable  in  such 
cases,  we  must  hold  that  plaintiff  bad  no 
right  of  action  in  the  premises  and  that  the 
ruling  of  the  district  court  sustaining  de- 
fendant's demurrer  and  directing  a  verdict 
was  correct 
The  Judgment  therefore  is  afiSrmed. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  336) 

FIRST   STATE   BANK   OF   DAVIDSON  v. 
CLINGAN  et  al. 

(Supreme  Court  of  Oklahoma.     March  18, 
1912.) 

(Syllabut  (y  the  Court,) 
Bills  and  Nones  (S  638*)  —  Aotionb  —  In- 

BTBUCTIONS.       . 

In  a  suit  on  a  promissoiy  note  wh^re  fraud 
and  alteration  is  alleged  as  a  defense  and  the 
jury  is  charged  as  follows:  "The  burden  is  up- 
on the  plaintiff  to  establish  the  facts  entitling  it 
to  recover  by  a  preponderance  of  the  evidence" 
— such  an  instruction,  standing  alone  or  unaid- 
<>d  by  any  Instruction  as  to  who  assumed  the 
burden  of  proof  on  the  issues  of  fraud,  is  et^ 
roneons. 

[Ed.  Note.— For.  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  H  1895-1910;  Dec.  Dig.  | 
638.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tillman  County; 
3. 1.  Johnson,  Judge. 

Action  by  the  First  State  Bank  of  David- 
son against  C.  J.  Clingan  and  others  on  a 
promissory  note.  Judgment  for  plaintiff 
against  C.  J.  Clingan,  and  for  defendants  .S. 
F.  Cannon  and  another,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

This  suit  was  filed  in  the  district  court  of 
Tillman  county  March  12,  1908,  by  the  First 
State  Bank  of  Davidson,  Okl.,  against  C.  H. 
Clingan,  S.  F.  Cannon,  and  J.  C.  Wbelchel  for 
recovery  on  a  promissory  note  for  $686.96 
interest  and  costs. '  Plaintiffs  allege  the  exe- 
cution and  delivery  of  the  note  by  defend- 
ants, setting  out  a  copy  of  the  note  sued  on 
as  an  exhibit  to  and  part  of  its  petition,  and 
ask  for  Judgment  for  the  face  of  the  note  and 
for  interest  and  attorney's  fees  provided  for 
therein  and  for  costs  of  suit.  The  note  sued 
on  is  as  follows:  "$686.96.  Exhibit  A.  Fred- 
erick, Okla.  Oct.  5,  1906.  February  25,  1907, 
after  date  for  value  received  we  promise  to 
pay  to  First  State  Bank  of  Davidson,  or  or- 
der six  hundred  eighty  six  &  96/100  dollars, 
at  Flntt  National  Bank,  Frederick,  Okla.  To 
bear  interest  at  the  rate  of  12  per  cent  per 


annum  from  date.  And  further  agree  that  if 
this  note  is  not  paid  when  due  to  pay  all 
cost  necessary  for  collection,  including  ten 
per  cent,  for  attorney  fees.  Due  February 
25,  1907.  [Signed.]  0.  J.  CTngan.  S.  F. 
Cannon.    J.  C.  Wbelchel." 

Defendant  S.  F.  Cannon  answered  by  gen- 
eral denial  and  for  further  defense  alleged 
that  the  note  sued  on  was  not  the  note  which 
he  had  signed;  that  it  bad  been  materially 
altered  and  changed  since  be  had  signed  it; 
and  set  up  the  further  defense  that  he  was 
not  liable  on  said  note  because  of  a  promised 
release  from  liability  on  same  by  plaintiff 
through  its  cashier  and  agent 

The  defendant  J.  C.  Wbelchel  answered  by 
way  of  general  denial  and  for  further  de- 
fense alleged  fraud  on  the  part  of  plaintiff, 
in  procuring  his  signature  to  said  note  and 
that  his  signature  to  same  was  procured  by 
fraud,  circumvention,  and  misrepresenta- 
tion, setting  out  in  his  answer  in  what  such 
fraud  and  misrepresentation  consisted.  The 
material  features  in  which  as  alleged  are 
that,  when  the  note  was  presented  to  him  for 
signature,  it  contained  the  name  of  S.  F.  Can- 
non as  a  surety,  whereas  in  fact  the  said  S. 
F.  Cannon  had  been  released  from  liability 
on  said  note  by  the  plaintiff  bank.  The  fur- 
ther misrepresentation  that  the  money  for 
which  the  note  was  executed  was  to  be  ad- 
vanced to  C.  J.  Clingan,  the  principal  on  the 
note,  to  buy  feed  for  cattle,  when  in  fact 
said  note  was  not  executed  for  such  purpose, 
but  was  executed  to  secure  overdrafts  of 
said  C.  3.  Clingan  on  plaintiff  bank;  and 
the  further  defense  that  at  the  time  of  the 
execution  of  said  note  the  plaintiff,  through 
its  agent,  promised  and  agreed  to  defendant 
Wbelchel  that  it  would  procure  a  mortgage 
from  Clingan  on  the  cattle  owned  by  Clingan 
to  secure  the  payment  of  said  note,  and  that 
said  mortgage  was  never  obtained  against 
Clingan's  cattle. 

The  defendant  Clingan  made  no  appear- 
ance or  defense  in  the  case.  The  case  was 
tried  at  the  November  term,  1908.  A  default 
Judgment  was  rendered  against  defendant 
Clingan,  and  the  issuies  joined  between  the 
plaintiff  and  defendants  Cannon  and  Wbel- 
chel were  tried  by  a  Jury,  resulting  in  a  ver- 
dict In  favor  of  the  two  defendants.  Upon 
which  verdict  Judgment  was  rendered  by  the 
court  and  from  which  Judgment  and  order 
overruling  plain  titTs  motion  for  new  trial  the 
cause  is  appealed  here. 

The  plaintiff's  petition  in  error  contains  18 
separate  assignments,  the  most  material  of 
which  relates  to  the  instructions  given  by  the 
court  and  to  the  refusal  of  the  court  to  give 
certain  Instructions  offered  by  plaintiff. 

Robert  E.  Weathers  and  P.  Mounts,  both  of 
Frederick,  for  plaintiff  in  error.  W.  BX  Hud- 
son, of  lAwton,  for  defendant  in  error  S.  F. 
Cannon.  Wilson  &  Roe,  of  Frederick,  for 
defendant  in  error  J.  C.  Wbelchel. 
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HARRISON,  0.  (after  stating  the  facts  as 
abore).  Inasmuch  as  the  whole  theory  of 
the  case  and  the  Instructions  as  a  whole  de- 
pend upon  and  are  governed  by  the  court's 
instruction  No.  1,  the  giving  of  which  In- 
structions Is  assigned  as  error  by  plaintiff, 
and  inasmuch  as  a  determination  of  this  as- 
signment decides  the  case.  It  is  useless  to 
determine  the  less  material  assignments.  The 
Instruction  complained  of  reads  as  follows: 
"The  burden  Is  upon  the  plaintiff  to  establish 
the  facts  entitling  it  to  recover  herein  by  a 
preponderance  of  the  evidence."  As  a  gener- 
al proposition  of  law  this  instruction  Is  cor- 
rect, but  applied  to  the  Issues  and  facts  here- 
in It  Is  not.  The  burden  Is  always  upon  the 
plaintiff  to  prove  the  facts  which  entitle  him 
to  recover,  but  a  proper  application  of  this 
rule  under  the  Issues  raised  In  the  case  at 
bar  requires  the  aid  of  another  equally  well- 
settled  rule — that  one  who  Interposes  an  af- 
firmative defense  must  prove  It  The  burden 
of  the  whole  case  Is  upon  the  plaintiff,  but, 
when  a  prima  facie  case  Is  made  and  defend- 
ant seelis  to  meet  same  with  an  affirmative 
defense,  the  burden  is  not  on  the  plaintiff 
to  produce  a  preponderance  of  the  evidence 
on  that  issue. 

This  suit  was  brought  to  recover  on  a  plain 
promissory  note  in  the  ordinary  form.  The 
note  is  regular  and  valid  on  its  face.  The 
petition  alleged  its  execution  and  delivery  by 
the  defendants  for  a  valuable  consideration, 
and  the  defendants  admitted  the  execution  of 
same,  but  alleged  fraud  In  procuring  the  sig- 
nature thereto.  Cannon  alleging  an'  altera- 
tion of  the  Instrument  slace  he  had  signed  It, 
and  further  alleging  that  he  had  been  releas- 
ed from  liability  by  the  agent  of  plaintiff; 
Whelchel  that  his  signature  to  the  note  had 
been  procured  upon  the  representation  that 
Cannon  was  a  surety  thereon  when  In  fact 
Cannon  had  been  released  from  liability  on 
same,  and  alleging  that  as  a  further  Induce- 
ment plaintiff  promised  to  obtain  a  mortgage 
on  Cllngan's  cattle,  which  promise  was  not 
fulfilled.  Upon  this  condition  of  the  issues 
the  Instruction  complained  of  had  the  effect 
of  placing  the  burden  upon  the  plaintiff  to 
overcome  by  a  preponderance  of  the  evidence 
the  Issues  of  fraud  and  alterations  In  the  in- 
strument. 

This  is  clearly  against  the  well-settled  rule 
of  law  that  one  who  pleads  fraud  as  a  de- 
fense to  a  written  contract  must  assume  the 
burden  of  proof  of  the  fraud  alleged.  Bar- 
teldes  Seed  Co.  v.  Border  Queen  Mill  &  Ele- 
vator Co.,  23  Okl.  675,  101  Pac.  1130;  Banlcs 
v.  State,  2  Okl.  Cr.  339,  101  Pac.  610 ;  Case 
Threshing  Machine  Co.  v.  Peterson,  51  Kan. 
713,  33  Pac.  470;  Bank  of  Little  Rock  v. 
Frank,  63  Ark.  16,  37  S.  W.  400,  58  Am.  St. 
Rep.  65;  Truett  v.  Onderdonk,  120  Cal.  581, 
53  Pac.  26;  Montgomery  v.  Crossthwalt,  90 
Ala.  553,  8  South.  498,  12  U  R.  A.  140,  24 
Am.  St.  Rep.  832. 


The  force  and  effect  of  the  foregoing  in- 
struction was  not  modified  by  the  court's 
charge  as  a  whole,  nor  by  any  separate  para- 
graph of  same.  The  plaintiff  offered  the  fol- 
lowing instruction  which  In  our  opinion  sub- 
stantially states  the  law  applicable:  "You 
are  instructed  that  the  law  of  this  case  Is  as 
follows:  That  the  burden  of  proving  fraud 
in  the  procuring  the  execution  of  the  note  in 
question  or  the  alteration  of  said  note,  if 
any,  or  the  release  of  the  defendants  as  sure- 
ties upon  said  note,  is  upon  the  defendants, 
and  they  must  establish  this  fact  by  a  pre- 
ponderance of  the  testimony  before  they 
could  be  released  as  sureties  thereon  for 
such  reasons."  This  instruction  was  refused 
by  the  court.  The  giving  of  the  foregoing  In- 
struction by  the  court,  and  the  refusal  of 
the  court  to  give  the  above  Instruction  No. 
1,  had  the  effect  of  placing  upon  the  plaintiff 
a  burden  not  Imposed  by  law.  As  to  whether 
there  was  merit  In  the  defense  made  by  Can- 
non and  Whelchel  is  not  for  us  to  say.  But 
when  they  interposed  such  defense  they  as- 
sumed the  burden  of  maintaining  same. 

For  these  reasons  the  judgment  must  be 
reversed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  In  whole. 


(32  Okl.  4ST) 

RAMSEY  V.  HESSIG-ELLIS  DRUG  OO. 

(Supreme  Court  of  Oklahoma.     March  19, 
1912.) 

(Bynalut  by  the  Court.) 

Sales  (8  91*)— Consteuction  otf  Contbact— 

Retubn  of  Goods. 

Where  a  party  ordered  goods  to  be  paid 
for  in  30,  60,  90,  120  and  150  days,  and  the 
vendor  agreed  that  in  consideration  of  the  fnl- 
fillment  of  the  terms  of  the  order  and  other 
agreements  the  vendee  could  return  any  goods 
remaining  unsold  at  the  end  of  the  year,  the 
vendee  had  a  right  to  return  the  goods  remain- 
ing unsold  at  the  end  of  the  year,  although  he 
had  not  paid  the  entire  purchase  price  accord- 
ing to  the  terms  of  the  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
rWg.  §1  254-256;    Dec.  Dig..§  91.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Pontotoc  County  Court;  Joel 
Terrell,  Judge. 

Action  by  the  Hessig-ElUs  Drug  Company 
against  G.  M.  Ramsey.  Judgment  for  plain- 
tiff, and  defendant  brings*  error.  Reversed 
and  remanded. 

Clinton  A.  Galbralth,  Tom  D.  McKeown. 
John  P.  Crawford,  and  James  W.  Bolen,  all 
of  Ada,  for  plaintiff  in  error.  B.  H.  Epper- 
son, of  Ada,  for  defendant  in  error. 

ROSSER,  C.  The  plaintiff,  Hessig-Ellis 
Drug  Company,  sued  the  defendant,  G.  M. 
Ramsey,  In  a  justice  court  In  Pontotoc  coun- 
ty. There  was  a  judgment  for  the  defend- 
ant, and  the  plaintiff  appealed  to  the  coun- 
ty court.    In  that  court  the  jury,  under  the 
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InBtmctions  of  the  coort,  very  reluctantly 
returned  a  verdict  for  plaintiff,  and  the  de- 
fendant has  appealed  to  this  court,  assigning 
as  error  the  action  of  the  court  in  instruct- 
ing the  jury  to  find  for  the  plaintiff. 

The  defendant,  who  was  engaged  In  basl- 
ness  at  Ada,  Okl.,  ordered  from  plaintiff 
certain  drugs,  consisting  of  preparations 
called  "Muco  Solvent,"  "Cuban  Hair  Restor- 
er," "Melon  Seed  Tea,"  and  other  names 
more  or  less  expressive  of  their  efficacy  In 
curing  the  various  ills  that  "human  flesh 
is  heir  to."  'At  the  time  of  making  the 
order,  the  defendant  signed  one  of  plain- 
tifTs  printed  forms  of  contract  known  as 
"Contract  B,"  which  appears  to  be  a  con- 
tract by  the  Hesslg-EUls  Drug  Company  to 
advertise  its  goods  In  the  vicinity  of  the 
place  of  business  of  the  defendant  for  one 
year  next  following  the  delivery  of  the  goods. 
Contract  "B"  provides  that  plaintiff  shall 
advertise  the  goods  In  Ada  to  a  certain 
amount,  "said  advertising  to  be  executed 
during  the  12  months  following  date  of  the 
delivery  of  goods  described  by  order  'A'  at 
Ada."  It  also  contains  the  following  printed 
provision:  "It  Is  agreed  by  and  between 
the  parties  of  the  first  and  second  part, 
and  Is  an  element  of  this  agreement,  that 
if  for  any  reason  the  party  of  the  first  part 
should  default  or  commit  any  breach  of 
this  agreement  then  It  shall  be  at  the  option 
of  the  party  of  the  second  part  to  at  once 
return  all  goods  unsold  at  the  full  Invoice 
price  to  the  party  of  the  first  part,  and 
the  party  of  the  first  part,  in  event  of  such 
contingency,  agrees  to  accept  any  unsold 
goods  described  by  order  'A,'  and  will  remit 
on  receipt  of  same,  and  If  for  any  reason 
the  party  of  the  second  part  should  de- 
fault In  the  terms  of  the  agreement  made 
this  day  and  date,  then,  in  that  case,  the 
party  of  the  first  part  shall  have  a  measure 
of  damages  against  the  party  of  the  second 
part,  the  collection  of  the  amount  specified 
in  order  'A,'  together  with  claim  for  what- 
ever advertising  tliat  may  have  been  execut- 
ed In  the  local  paper  or  papers  at  Ada  up 
to  and  inclusive  of  the  date  of  default." 

At  the  bottom  of  the  printed  contract, 
after  the  signature  of  the  defendant,  Is 
written  In  ink  the  following:  "In  considera- 
tion of  the  faithful  fulfillment  on  the  part 
of  the  party  of  the  second  part  of  the  terms 
of  order  'A'  and  contract  'B,'  the  party  of 
the  first  part  agrees  to  take  back  all  goods  re- 
maining unsold  in  the  hands  of  the  party 
of  the  second  part  at  full  invoice  price  at 
the  expiration  of  the  Oklahoma  advertising 
contract" 

The  order  for  the  goods  provided  that 
they  should  be  paid  for,  one-fifth  in  30,  one- 
fifth  In  60,  one-fifth  In  90,  one-fifty  in  120, 
and  one-fifth  In  150  days.  The  goods  were 
shipped  about  the  last  of  January,  1908. 
Plaintiff  seems  to  have  been  of  the  Im- 
pression that  the  terms  of  the  printed  form 
Sovemed  tlte  written  stipulation  at  the  end 


of  the  contract,  for  it  wrote  a  letter  to  the 
defendant  on  the  13th  of  February,  1908, 
an  extract  from  which  Is  as  follows:  "So 
long  as  we  advertise  these  goods  in  your 
state  yon  have  no  privilege  of  returning  any 
of  them.  A  short  sprint  In  advertising  is 
foolhardy,  and  only  from  accumulated  effect 
and  hard  plugging,  we  expect  to  get  results. 
The  first  order,  an  expense;  repeating  or- 
ders, profitable.  What's  the  use  of  relating 
these  facts  that  are  already  made  plain  in 
your  contract?  Simply  to  arouse  your  idea 
and  feeling  of  responsibility." 

This  is  a  fair  sample  of  the  whole  letter, 
or  probably  falls  to  fully  reflect  the  tone  of 
the  entire  epistle.  The  defendant  had  made 
one  payment  prior  to  receiving  this  letter, 
but  after  he  received  It  he  did  not  remit  for 
a  considerable  time,  and  it  appears  that 
he  wrote  the  plaintiff  in  March,  1008,  offer- 
ing to  send  the  goods  back.  Whether  the 
contents  of  the  letter,  part  of  which  is 
quoted  above,  led  defendant  to  believe  that 
he  was  dealing  with  people  who  would 
take  advantage  of  him  If  they  had  an  op- 
portunity, and  so  alarmed  him  that  he 
wanted  to  withdraw  from  the  contract, 
does  not  appear  from  the  record. 

Plaintiff  was  mistaken  as  to  the  proper 
construction  of  the  contract.  By  a  familiar 
rule  of  construction  the  written  stipulation 
governed  the  printed  form  where  there  was 
a  conflict,  and  the  defendant  had  the  right 
to  return  the  unsold  goods  at  the  end  of 
the  year  whether  plaintiff  continued  to  ad- 
vertise them  or  not.  After  the  defendant 
wrote  plaintiff,  it  made  an  effort  to  collect 
the  entire  account,  but  he  refused  to  pay 
or  to  give  a  note,  though  there  was  evi- 
dence that  at  one  time  he  offered  to  give 
a  note  for  the  full  amount.  He  denied  this. 
In  January,  1909,  he  wrote  the  plaintiff  re- 
mitting $120,  and  stated  that  he  had  ex- 
hausted  his  stock  of  Muco  Solvent,  but  was 
still  amply  supplied  with  Hair  Restorer  and 
Melon  Seed  Tea,  and  stated  that  this  med- 
icine did  not  sell  very  well,  and  be  would 
rather  return  it.  In  reply  the  plaintiff 
wrote  him  a  letter,  a  portion  of  which 
spealcs  for  itself  and  is  as  follows:  "We 
must  say  that  your  letter  is  the  most  cheer- 
ful example  of  colossal  assurance  with  which 
we  have  up  to  date  been  Inflicted.  •  •  • 
Your  offer  is  an  evidence  of  such  sublime 
gall  that  in  admiration  of  It,  we  haven't 
time  to  get  angry  and  we  therefore  propose 
to  treat  you  as  we  treat  any  perversely 
delinquent  creditor.  •  •  •  These  are  our 
instructions  to  the  attorney  and  he  will 
have  no  difficulty  in  collecting  the  amount. 
In  view  of  the  fact  that  the  sale  has  been 
very  satisfactory,  your  case  will  probably  be 
laughed  out  of  court" 

Defendant  was  entitled  to  credit  for  the 
goods  unsold,  provided  he  offered  to  return 
them  within  a  reasonable  time.  The  ques- 
tion of  whether  he  had  tendered  the  goods 
back  in  the  proper  time  and  manner  is  not' 
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raised,  and  plaintiff  simply  challenges  bis 
right  to  return  them  at  all.  Plaintiff  con- 
tends that  he  Is  not  entitled  to  credit  for 
goods  unsold  because  he  did  not  pay  for  the 
goods  In  30,  60,  90,  120,  and  150  days,  as 
provided  In  bis  order.  But  to  so  hold  would 
be  to  enforce  a  penalty  for  the  mere  nonpay- 
ment of  money.  This  will  not  be  done  un- 
less there  are  peculiar  circumstances  making 
it  Just  or  equitable  to  do  so  in  the  particular 
case. 

In  this  case  the  contract  was  that  defend- 
ant should  pay  for  the  medicine  within  a 
certain  number  of  days,  and  that  all  unsold 
goods  at  the  end  of  the  year  could  be  re- 
turned at  the  Invoice  price.  What  circum- 
stances are  there  in  the  case  that  require 
the  enforcement  of  the  forfeiture  of  the 
right  to  return  the  goods  at  the  end  of  the 
year?  The  debt  nnpald  is  capable  of  exact 
computation.  If  defendant  had  paid  In  full, 
as  stated  in  the  order,  plaintiff  would  have 
been  bound  to  take  back  the  goods  unsold 
and  pay  for  them.  The  Melon  Seed  Tea 
was  Just  as  efficacious  for  the  purposes  for 
which  it  was  manufactured;  the  Cuban  Hair 
Restorer  was  not  less  nor  more  but  Just 
as  much  capable  of  changing  shiny  baldness 
into  a  luxuriant  growth  of  hair  at  the  ex- 
piration of  the  year  as  if  the  defendant  had 
made  his  montiily  payments.  There  is  no 
reason  why  the  strict  forfeiture  of  the  right 
to  return  the  goods  should  be  enforced.  The 
right  to  return  the  goods  was  a  part  of  the 
contract  It  is  one  of  the  mutual  covenants 
of  the  contract  as  binding  on  the  plaintiff 
as  the  other  portions  of  the  contract  were 
upon  the  defendant.  It  was  for  the  jury 
to  ascertain  the  amounts  and  render  a  ver- 
dict under  proper  instructions.  The  fact 
that  defendant,  before  the  expiration  of  the 
year,  offered  to  return  the  unsold  goods  did 
not  affect  his  right  to  do  so  at  the  end  of 
the  year.  Robinson  v.  Fairbanks  &  Co.,  81 
Ala.  132,  1  South.  552. 

The  case  should  be  reversed  and  remanded 
for  a  new  trial. 

PER  CURIAM.     Adopted  in  whole; 


(S2  Okl.  466) 

CRABTREE  v.  EtrFATTTiA  COTTON  SEED 
OIL  CO. 

(Supreme  Court  of  Oklahoma.     March  19, 
1912.) 

(ByXldbut  hy  the  Court.) 

1.  Fbattds,  Statute  of  ({  125*)— Sales— Va- 
LlDiTT  OP  Contract. 

A  verbal  contract  for  the  sale  of  50  tons 
of  cotton  seed  meal  at  $24.50  per  ton,  and  300 
tons  of  cotton  seed  hulls  at  $5.50  per  ton,  to  be 
delivered  in  the  future,  where  no  part  of  the 
consideration  is  paid,  and  no  part  of  the  goods 
are  delivered,  is  within  the  statute  of  frauds 
(Comp.  Laws  1909,  {  1089),  is  invalid,  and  can- 
not be   enforced   by  .either  party;    nor   can   a 


claim  for  damages  be  predicated  on  a  breach 
thereof. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  %%  275-277% ;  Dec  Dig.  | 
125.*] 

2.  Frauds,  Statute  of  (8  150*)— Plsadiko— 

Demubber. 

Where  it  clearly  appears  on  the  face  of 
the  petition  that  the  contract  sued  on,  or  for 
a  breach  of  which  damages  are  claimed,  is  with- 
in the  statute  of  frauds  (section  1080,  Comp. 
Laws  1909),  and  nothing  is  alleged  removing 
the  statute  bar,  held,  the  defect  may  be  taken 
advantage  of  by  demurrer. 

[EA.  Note.— For  other  cases,  see  XVauds,  Stat- 
ute of.  Cent.  Dig.  JJ  360-362;  Dec.  Kg.  i 
160.«J 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Mcintosh  County ; 
PresUe  B.  Cole,  Judge. 

Action  by  J.  C.  Crabtree  against  the  Eufau- 
la  Cotton  Seed  Oil  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

C.  £[.  Tully  and  J.  Carter  Cook,  both  of 
Eufaula,  for  plaintiff  in  error.  Collier,  Turn- 
er &  Turner,  of  Eufaula,  for  defendant  in 
error. 

BREWER,  C.  This  is  a  suit  for  damages 
for  the  alleged  breacb  of  an  oral  contract  of 
sale  of  50  tons  of  cotton  seed  meal  and  360 
tons  of  cotton  seed  hulls.  J.  C.  Crabtree, 
plaintiff  in  error,  was  plaintiff  below,  and 
Eufaula  Cotton  OU  Company,  defendant  in 
error,  was  defendant.  They  will  hereafter 
be  referred  to  as  they  were  known  in  the 
trial  court  This  suit  was  commenced  on  the 
1st  day  of  December,  1909,  in  the  district 
court  of  Mcintosh  county.  A  demurrer  to 
the  amended  petition  was  filed,  and  upon 
presentation  was  sustained  by  the  court, 
from  which  order  this  appeal  is  prosecuted. 

The  petition  in  this  case  is  lengthy,  and  is 
composed  of  numerous  paragraphs,  but  we 
have  read  it  with  care,  and,  when  boiled 
down,  the  material  allegations  present  the 
following  state  of  facts  as  the  basis  of  the 
action:  The  plaintiff  avers  that  on  Septem- 
ber 1,  1909,  he  entered  into  a  verbal  contract 
with  the  defendant  for  the  purchase  of  50 
tons  of  cotton  seed  meal  at  $24.50  per  ton 
and  360  tons  of  cotton  seed  bulls  at  $5.50 
per  ton ;  that  it  was  agreed  that  the  delivery 
of  same  should  commence  on  the  15th  day  of 
November  thereafter,  and  that  they  were  to 
be  paid  for  on  delivery;  that  thereafter, 
when  the  time  for  delivery  came,  the  plaintiff 
demanded  the  goods,  but  that  the  defendant 
failed  and  refused  to  deliver  any  part  of 
same ;  tliat  plaintiff  was  ready,  willing,  able, 
and  anxious  to  pay  for  the  goods  according 
to  his  contract  The  plaintiff  further  al- 
leges that,  when  the  time  for  delivery  ar- 
rived, the  goods  had  advanced  in  value,  the 
meal  to  $30  per  ton  and  the  hulls  to  $10 
per  ton,  and  that  the  reason  defendant  did 
not  deliver  them  was  because  of  such  ad- 
vance in  price.     The  plaintiff  alleges   that 


•For  oUier  cues  see  sans*  topic  and  section  NUMBER  In  Dec.  Die.  &  Am.  Ols.  Key  No.  Series  *  Rep'r  uulaxes 


Digitized  by 


Google 


Ota.) 


CRABTREE  y.  BUFAULA  (XyCrOTH  SEED  OIL  CO. 


665 


because  of  the  faUnre  of  defendant  to  per- 
form his  contract  he  has  been  damaged  the 
difference  between  what  he  agreed  to  pay 
for  the  goods  and  the  market  price  of  the 
same  at  the  date  tbey  should  have  been  de- 
livered and  were  not;  the  said  damage  being 
'91385.  The  prayer  of  the  petition  is  tor 
said  damages  so  suffered. 

There  are  several  other  allegations,  among 
them  being  an  allegation  of  the  purposes  for 
wlilch -plaintiff  purchased  the  goods;  that 
he  expected  to  feed  them  to  cattle,  and  that 
In  relying  upon  the  contract  be  had  borrow- 
ed a  large  sum  of  money  and  invested  It  in 
cattle^  and  that,  because  of  the  failure  to  de- 
liver the  goods,  he  could  not  keep  his  con- 
tract with  other  parties,  and  could  not  pre- 
pare the  cattle  for  the  market,  but  was 
compelled  to  rough  them  through  the  winter ; 
and  that  he  had  at  some  other  times  made 
verbal  contracts  with  defendant  which  had 
been  performed,  etc.,  but  in  our  judgment 
none  of  these  allegations  are  material,  or 
lend  any  aid  to  the  cause  of  action  as  stated 
above. 

[1]  The  petition  in  error  presents  15  specif- 
ic assignments  of  error,  and  they  have  been 
treated  in  the  brief  under  three  heads,  and, 
as  we  view  the  case,  they  all  resolve  them- 
selves into  the  one  question;  1.  e.,  did  the 
petition  state  facts  sufficient  to  state  a  cause 
of  action  when  challenged  by  a'  general  de- 
murrer? The  theory  of  the  court  in  sustain- 
ing the  demurrer  was  that  the  petition  upon 
its  face  showed  that  the  alleged  contract 
was  void,  because  In  violation  of  the  stat- 
ute of  frauds,  which  reads  as  follows:  "The 
following  contracts  are  invalid,  unless  the 
same,  or  some  note  or  memorandum  thereof 
be  in  writing  and  subscribed  by  the  party,  to 
be  charged,  or  by  his  agent;  •  •  •  any 
agreement  for  the  sale  of  goods,  •  •  •  at 
a  price  not  less  than  $50.00,  unless  the  buyer 
accept  or  receive  part  of  such  goods  and 
chattels,  •  •  *  or  pay  at  the  same  time 
some  part  of  the  purchase  money.  •  •  ♦  " 
Comp.  Laws  1909,  §  1089.  If  we  have  correct- 
ly construed  the  petition  in  this  case,  the 
contriict  as  alleged  being  verbal,  and  with- 
out any  allegation,  such  as  part  payment  or 
part  delivery,  to  take  it  out  of  the  statute, 
it  falls  squarely  within  the  provisions  of  the 
law  above  quoted.  This  being  true,  it  was 
void  and  could  not  be  enforced,  nor  could 
damages  be  recovered  for  its  breach.  Grant 
et  al.  v.  Milam,  20  Okl.  672,  95  Pac.  424,  and 
authorities  there  c)ted.  In  the  Grant  et  al. 
Case,  supra,  in  the  course  of  the  opinion, 
it  is  said:  "The  contract,  being,  then,  within 
the  statute  of  frauds,  could  not  have  been 
enforced  by  the  plaintiff  or  the  defendant, 
nor  could  any  damages  or  obligations  have 
been  predicated  upon  its  breach  by  either 
of  the  parties,"  etc.  However,  the  plaintiff 
In  a  very  able  brief  undertakes  to  show,  and 
argues,  that  this  case  falls  under  the  rule 
where  oral  contracts  are  made  for  the  man- 
nfacture  of  articles  involving  skill  and  labor 


combined  with  material,  tbns  taking  It  out 
of  the  statute,  and  he  cites  a  number  of 
leading  cases  on  this  proposition ;  but  none 
of  them  are  in  point,  for  the  reason  that 
there  is  no  allegation  in  the  petition  npon 
which  to  predicate,  or  which  would  Justify, 
the  argument. 

The  plaintiff  also  argues  the  question  of 
estoppel  based  upon  the  claim  that  by  mak- 
ing the  verbal  contract  plaintiff  had  been 
Induced,  relying  upon  it,  to  make  other  con- 
tracts relative  to  the  feeding  of  cattle,  which 
he  was  compelled  to  breach,  because  of  de- 
fendant's failure  to  perform.  Also,  that,  de- 
fendant  having  theretofore  performed  sim- 
ilar contracts,  he  had  thereby  lost  the  pro- 
tection of  the  law.  We  do  not  think  this 
question  of  estoppel  needs  extended  con- 
sideration. This  law  arose  In  England,  out  of 
the  necessity  of  commerce.  It  has  been 
Ingrafted  Into  the  law  of  almost  all  of  the 
states  of  this  Union,  and  the  wisdom  of  its 
passage  has  been  seldom  challenged  by  the 
courts  of  this  country.  It  imposes  no  harsh 
burden  upon  contracting  parties.  How  easy 
it  would  have  been  In  this  case  to  have  paid 
part  of  the  consideration,  or  to  have  had  a 
brief  memoranda  in  writing. 

The  plaintiff,  however,  contends  here  that 
the  statute  of  frauds  cannot  be  availed  of 
by  demurrer ;  and  presents  authorities,  more 
or  less  in  point,  to  sustain  his  argument. 
But  with  this  contention  we  cannot  agree. 
Indeed,  the  question  has  been  concluded  in 
this  court  by  the  decision  in  Tinkelpaugh- 
Kimniel  Hdw.  Co.  v.  Minn.  Thrashing  Mch. 
Co.,  20  Okl.  187,  95  Pac.  427,  wherein  a  de- 
murrer filed  In  the  trial  court  to  the  peti- 
tion was  sustained,  because  the  petition 
showed  upon  Its  face  that  the  contract  sued 
on  was  within  the  statute  of  frauds.  On  ap- 
peal to  this  court,  the  case  was  affirmed. 
But  counsel  for  plaintiff  seem  to  think  that 
this  case  is  not  controlling  because  of  its 
dissimilarity  with  the  one  at  bar;  and, 
while  we  are  inclined  to  think  it  is  control- 
ling, yet  we  will  notice  a  few  of  the  authori- 
ties on  the  question.  In  9  Ency.  of  Pleading 
&  Practice,  at  page  704  of  the  text.  It  is 
said:  "Whenever  it  appears  from  the  face 
of  the  declaration,  bill,  or  complaint  that 
the  agreement  sued  upon  is  within  the  stat- 
ute of  frauds,  and  fails  to  comply  with  the 
requirements  thereof,  the  proper  mode  of 
taking  advantage  of  the  defect  is  by  demur- 
rer"— citing  cases  from  Alabama,  California, 
Illinois,  Indiana,  Iowa,  Kentucky,  Massachu- 
setts, Mississippi,  Xew  York,  Ohio,  Tennessee, 
United  States  Supreme  Court,  and  England. 
The  same  rule  is  announced  In  the  text 
(20  Cyc.  p.  312),  wherein  it  is  said:  "When 
it  is  apparent  on  the  face  of  plaintiff's  plead- 
ing that  the  contract  is  oral,  and  nothing 
taking  the  question  out  of  the  statute  is 
alleged,  defendant  may  demur" — citing  to 
sustain  the  text  authorities  from  26  states, 
as  well  as  from  the  Supreme  Court  of  the 
United  States  and  English  courts.    We  have 
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examined  a  namber  of  tbe  authorities  cited 
and  find  tbem  in  point,  but  do  not  consider 
it  necessary  to  set  out  specifically  tbe  cases 
here. 

For  the  reasons  glyen,  we  have  no  doubt  of 
the  correctness  of  the  action  of  tbe  court 
In  sustaining  the  demurrer  to  the  petition, 
and  therefore  the  cause  should  be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 


(32  Okl.  62S) 

MITCHEJLL  T.  Al/ruS  STATE  BANK. 

(Supreme  Court  of  Oklahoma.    March  12, 1912. 

Rehearing  Denied  April  9,  1912.) 

(Byllaiut  by  th»  Court.) 
L  BnxB  AND  Notes  (i  58*)— Nonnkooiiable 

Note— Defenses.  ■ 

It  is  no  defense  to  the  maker  of  a  nonne- 
gotiable  note  that  it  was  signed  upon  a  mere 
representation  or  promise  that  the  payee  would 
procnie  a  third  person  to  sign  it.  Tbe  rule, 
noweTer,  as  to  such  a  note,  is  ditferent  where 
at  the  time  of  signing  it  is  understood  that  the 
note  was  not  to  become  a  completed  or  binding 
obligation  until  signed  by  another,  nor  to  be  de- 
livered until  80  signed. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  104 ;    Dec.  Dig.  |  58.*] 

2.  Appeal  and  E)bbor  ({  1064*)  —  Habmlebb 

Error— Instbuctions. 

Where  it  appears  from  the  evidence  that  a 
verdict  la  ao  clearly  right  that,  had  it  been  dif- 
ferent, tbe  court  should  have  set  it  aside,  such 
verdict  will  not  be  disturbed  merely  for  the  rea- 
son that  there  is  error  found  in  the  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4219,  4221-4224;  Dec.  Dig. 
i  1064.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Jackson  County  Court;  M.  L. 
Hanklns,  Siiecial  Judge. 

Action  by  the  Altus  State  Bank  against 
William  Mitchell  and  R.  L.  James.  Judg- 
ment for  plaintiff,  and  defendant  Mitchell 
brings  error.    Affirmed. 

S.  B.  Garrett  and  T.  M.  Robinson,  both  of 
Mangum,  for  plalntlfT  in  error.  Johnson, 
Morrill  &  Rlegel,  of  Snyder,  for  defendant  in 
error. 

SHARP,  C.  The  note  sued  on  was  made 
payable  to  J.  E.  Fowler  and  R.  L.  James, 
and  by  them  indorsed  to  the  Altus  National 
Bank,  which  was  afterwards  succeeded  by 
tbe  defendant  in  error,  Altus  State  Bank. 
The  note  was  made  at  Altus,  Okl.,  February 
2,  1907,  and  was  payable  at  the  Altus  Na- 
tional Bank,  and  provided  for  the  payment 
of  an  attorney's  fee  of  10  per  cent  in  addi- 
tion to  the  amount  of  the  note,  if  placed  in 
the  hands  of  an  attorney  for  collection,  and 
is  therefore  a  nonnegotiable  Instrument.  Cot- 
ton V.  John  Deere  Plow  Co.,  14  Okl.  605,  78 
Pac.  321;  Clevlnger  v.  Lewis,  20  Okl.  837, 
95  Pac.  230,  16  L.  R.  A.  (N.  S.)  410,  16  Ann. 
Cas.  56;  Clowers  et  al.  v.  Snowden  et  al., 
21  Okl.  476,  96  Pac.  590.  Defendant.  Mit- 
chell, in  his  answer  admitted  the  execution 


of  the  note  sued  on,  but  charged  that  the 
same  was  not  intended  to  be  executed  by  him 
alone,  and  was  not  to  be  delivered  until 
signed  by  W.  Z.  Mitchell,  and  that  said  note 
was  not  to  be  deemed  binding  on  said  de- 
fendant, and  the  execution  thereof  was  not 
to  be  completed  until  so  signed,  and  that' 
said  W.  Z.  Mitchell  never  at  any  time  signed 
said  note;  that  all  of  tbe  foregoing  facts 
were  well  known  to  the  Altus  National  Bank, 
the  purchaser  of  said  note  from  the  payees, 
3.  E.  Fowler  and  R.  L.  James. 

Among  other  instructions  contained  in  tlie 
court's  charge,  to  which  plaintiff  in  error  ex- 
cepted and  assigned  as  error,  are  the  follow- 
ing: 

"(4)  You  are  further  instructed  that  the 
terms  of  a  written  contract  cannot  be  varied, 
changed,  or  altered  by  parol  testimony,  un- 
less there  is  an  allegation  on  the  part  of  tbe 
party  seeking  to  establbih  change  or  altera- 
tion that  the  said  written  instrument  was 
procured  and  signed  through  fraud  or  decep- 
tion or  by  a  mutual  mistake  of  both  parties 
when  the  said  instrument  in  question  was 
executed. 

"(5)  You  are  further  instructed  that  a 
written  contract  Is  evidence  of  itself,  and  the 
terms  therein  expressed  supersede  and  take 
precedent  of  any  oral  agreement  that  may 
have  taken  place  at  any  time  prior  to  tbe  ex- 
ecution of  tbe  said  written  Instrument,  and  is 
conclusive  evidence  of  its  own  terms  at  tbe 
time  that  the  same  was  executed,  unless  tbe 
same  Is  attacked  upon  the  ground  of  fraud, 
deception,  undue  Influence,  or  mutual  mis- 
take that  in  the  execution  of  the  said  note 
in  question  there  mistake  of  the  parties  at 
the  time  of  tbe  execution  of  said  contract 

"(6)  You  are  therefore  instructed  that  if 
you  find  from  the  testimony  that  in  the  ex- 
ecution of  said  note  In  question  there  was 
neither  fraud  nor  deception  nor  undue  in- 
fluence, nor  a  mutual  mistake  of  both  par- 
ties, as  to  whom  this  note  should  be  made 
payable,  or  as  to  whether  or  not  tbe  defend- 
ant in  this  case  should  be  principal  or  sure- 
ty, then  and  in  that  event  you  must  find  for 
tbe  plaintiff  according  to  the  stipulations  In 
the  face  of  said  note,  but  if  you  find  from  the 
evidence  adduced  that  there  was  fraud  or  de- 
ception or  undue  influence,  or  that  both 
plaintiff  and  defendant  were  mistaken  as  to 
who  this  note  should  be  made  in  favor  of, 
or  as  to  what  purpose  the  defendant  should 
sign  the  same,  whether  as  principal  or  as 
surety,  then  and  in  that  event  the  burden 
of  proof  as  to  this  proposition  rests  upon  the 
defendant,  to  be  proven  by  a  preponderance 
of  tbe  testimony,  and,  in  that  event,  you 
should  find  that  such  fraud,  deception,  un- 
due influence,  or  mutual  mistake  did  exist, 
and  has  been  proven  to  your  satisfaction, 
then  and  In  that  event  you  must  find  in  fa- 
vor of  the  defendant." 

Tbe  giving  of  these  instructions  constitut- 
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«d  error,  and  Is  predicated  eyidently  npon 
tae  erroneous  theory  that  the  evidence  of- 
fered for  the  purpose  of  proving  the  state- 
ments or  representations  made  at  the  time  the 
Dote  was  executed  tended  to  contradict  the 
tenna  of  the  note,  and  to  vary  Its  legal  Im- 
port. Such  la  not  the  case.  It  vras  compe- 
tent for  defendant  to  show  that  the  note 
was  never  rightfully  delivered  to  the  payees 
as  a  present  contract;  that  it  was  not  un- 
conditionally binding  upon  the  defendant, 
according  to  Its  terms,  from  the  time  that  it 
was  signed  and  left  with  the  agent  of  the 
payees,  but  that,  instead,  it  was  left  in  the 
hands  of  Le  Master  to  become  an  absolute 
obligation  of  the  maker  In  the  event  that  it 
was  also  signed  by  W.  Z.  Mitchell ;  and  that 
It  was  upon  this  contingency  alone  to  be- 
come a  binding  and  enforceable  obligation. 
Had  there  been  testimony  tending  to  show 
that  the  note  was  signed  by  William  Mit- 
chell conditionally,  and  that  the  same  was  not 
to  be  delivered  unless  signed  by  his  son,  W.  Z. 
Mitchell,  such  evidence  would  have  been  com- 
petent As  was  said  in  Hurt  v.  Ford  (Mo.)  36 
S.  W.  671:  "This  proposition  does  not  in- 
fringe npon  the  valuable  and  general  rule 
that  protects  writings  from  change  by  oral 
evidence.  It  is  not  even  an  exception  to 
that  rule.  Until  delivery  Is  complete,  the 
writing  does  not  become  operative  as  a  con- 
tract between  the  parties."  In  Burke  v.  Du- 
laney  et  al.,  Bx'rs,  153  U.  8.  228,  14  Sup.  Ot 
816,  38  L.  Ed.  698,  it  is  said:  "The  rale  that 
exdndes  parol  evidence  in  contradiction  of  a 
written  agreement  presupposes  the  exist- 
ence in  fact  of  such  agreement  at  the  time 
suit  is  brought.  But  the  rule  has  no  appli- 
cation If  the  writing  was  not  delivered  as  a 
present  contract."  Ware  v.  Allen,  128  U.  S. 
991,  9  Sup.  Ct  174,  32  L.  Ed.  563.  But  were 
the  allegations  of  the  answer  In  this  respect 
borne  out  by  the  testimony?  We  have  read 
the  entire  record  with  care,  and  fail  to  find 
any  testimony  tending  to  show  that  plalntiCT 
in  error  signed  the  note  conditionally,  or  that 
It  was  not  to  be  delivered  unless  signed  by 
W.  Z.  Mitchell. 

[1]  It  does  appear  from  the  testimony  of 
defendant  that  at  the  time  plalntlfC  in  error 
signed  the  note  Le  Master,  representing  the 
payees.  Fowler  and  James,  said  that  the 
note  would  look  better  with  defendant's  sig- 
nature to  it,  and  that  be,  Le  Master,  would 
get  W.  Z.  Mitchell  to  sign  It  when  he  came 
back.  This  Is  as  far  as  the  testimony  goes, 
and  is  not  sufficient  to  relieve  defendant, 
Mitchell,  from  liability  thereon.  As  was  said 
in  Sellers  et  al.  v.  Territory  of  Oklahoma,  121 
Pac.  228:  "It  is  no  defense  to  the  surety, 
however,  that  he  signs  npon  a  mere  repre- 
sentation or  promise  that  a  third  person  will 
sign  it  before  it  is  delivered" — citing  numer- 
ous cases.  The  rule  would  be  different  if  the 
testimony  bore  out  the  allegations  contained 
In  the  answer,  as  where  a  person  becomes 
surety  on  •  promissory  nota  upon  n  condi- 


tion that  the  note  will  not  become  effective 
ontil  signed  by  some  other  person.  As  an- 
nounced by  this  court  in  W.  J.  Lemp  Brew- 
ing Co.  v.  Secor,  21  Okl.  537,  06  Pac.  636, 
where  It  was  said:  "The  unbroken  line  of 
authority  is  that  if  each  one  of  these  sure- 
ties signed  this  obligation  with  the  under- 
standing with  plaintiff's  agent  that  It  was 
neither  to  be  a  completed  obligation  until 
certain  otlier  designated  solvemt  sureties 
signed  It,  nor  was  it  to  be  delivered  until 
so  signed,  and  that,  without  securing  the 
signatures  of  such  sureties,  such  obligation 
was  transmitted  to  plaintiff,  such  obligation 
is  void."  In  addition  to  the  numerous  cases 
cited  in  that  opinion,  In  support  of  the  nde 
announced,  see  Knight  v.  Hurlbut,  74  III. 
133;  BellevUle  Sav.  Bank  v.  Bornman,  124 
111.  200,  16  N.  E.  210;  Coffman  v.  Wilson,  69 
Ky.  542;  Blvlns  v.  Helsley,  61  Ky.  78;  Perry 
V.  Patterson,  24  Tenn.  133,  42  Am.  Dec.  424; 
Majors  v.  McNellley,  7  Heisk.  (Tenn.)  294; 
City  of  Seattle  v.  Griffith  Realty  &  Bank  (»., 
28  Wash.  605,  68  Pac.  1036;  Goodyear  Den- 
tal Vulcanite  Co.  v.  Bacon,  161  Mass.  460,  24 
N.  E.  404,  8  L.  R.  A.  486 ;  Bank  of  Benson  T. 
Jones,  147  M.  C  419,  61  S.  E.  193,  16  L.  R.  A. 
(N.  8.)  343;  Cowan  et  al.  v.  Baird,  77  N.  C. 
202;  Williams  v.  Luther,  17  Ky.  Law  Rep. 
311,  30  S.  W.  199 ;  Daniels  et  al.  v.  Gower, 
54  Iowa,  319,  3  N.  W.  424,  6  N.  W.  525. 
While,  as  Ktated,  the  answer  tendered  this 
issue,  there  was  no  testimony  Introduced  or 
offered  in  its  support,  and  the  testimony  In- 
troduced tending  to  show  the  circumstances 
under  which  defendant  signed  the  $300  note 
fails  to  show  that  it  was  not  to  become  ef- 
fective or  delivered,  save  upon  the  condition 
that  It  was  signed  by  W.  Z.  Mitchell. 

[2]  Therefore,  while  the  giving  of  the  in- 
struction was  erroneous,  it  is  apparent  from 
the  whole  testimony  that  the  verdict  of  the 
jury  is  correct  on  the  merits,  and  that  the 
error  committed  by  the  trial  court  in  the 
giving  of  instructions  numbered  4,  5,  and  6 
is  harmless,  as  the  verdict  returned  Is  the 
only  one  justified  by  the  evidence,  admit- 
ting the  full  truth  of  all  of  the  defendant's 
testimony  and  the  rational  Inferences  aris- 
ing therefrom.  In  Shawnee  National  Bank 
v.  Wooten  and  Potts,  24  Okl.  425,  103  Pac. 
714,  it  was  said  by  this  court:  "The  verdict 
of  the  jury  under  the  uncontradicted  evi- 
dence in  favor  of  plaintiffs  was  correct,  and, 
in  fact,  the  only  one  to  which  it  would  have 
been  justified  in  coining.  Hence  the  judg- 
ment rendered  thereon  must  of  necessity  be 
sustained.  This  being  true,  it  will  not  be 
necessary  for  us  to  examine  or  discuss  the 
instructions  given,  for,  be  they  right  or 
wrong,  the  verdict  under  all  of  the  evidence 
is  right"— Kdtlng  numerous  cases.  Brickwood 
Sackett's  Instructions,  f  190;  Hughes  on  In- 
structions, §  243;  38  Cyc.  p.  1813,  and  au- 
thorities cited  in  note. 

Nor  do  we  think  that  it  was  error  to  give 
instructions  numbered  7  and  d.    The  4ue0- 
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Uon  of  a  want  of  consideration  was  raised  by 
tbe  answer,  and  tbere  was  testimony  offered 
In  support  thereof,  and  the  Instructions  com- 
plained of  fairly  submitted  to  the  Jury  what 
their  verdict  should  be  in  the  event  that  they 
found  from  the  evidence  that  no  considera- 
tion ever  existed  for  the  giving  of  the  note. 
Tbe  instruction  was  favorable  to  defendant, 
and  could  not  have  prejudiced  him  in  any 
way. 

Nor  do  we  think  that  tbe  failure  to  gl^e 
tbe  defendant's  requested  instructions  con- 
stituted reversible  error.  Tbe  note  was  sub- 
ject to  any  defense  which  the  maker  there- 
of might  have  bad  against  the  payee,  not 
only  on  account  of  its  being  a  nonnegotiable 
instrument,  but  from  the  further  fact  that 
notice  of  tbe  conditions  under  which  the  note 
was  signed  was  brought  directly  home  to  tbe 
payees  at  the  time  of  its  execution.  The  de- 
fendants simply  failed  to  make  out  a  defense 
good  as  against  the  payees.  Counsel  for 
plaintiff  in  error  present  no  argument  in 
support  of  tbe  contention  that  it  was  error 
to  refuse  requested  Instruction  No.  2,  and  for 
that  reason,  under  tbe  rules  of  this  court, 
tbe  same'will  be  deemed  to  have  been  waived. 

As  to  the  refusal  to  give  the  requested  in- 
struction No.  3,  we  have  already  shown  that 
there  was  no  evidence  offered  that  the  note 
was  not  to  be  delivered  until  signed  by  W. 
Z.  Mitchell.  Hence  the  court  rightfully  re- 
fused to  give  said  Instruction. 

The  judgment  of  tbe  trial  court  should  be 
affirmed* 


(32  Okl.  3M) 
PERU  VAN  ZANDT  IMPLEMENT  CO.  T. 
BURNETT  et  al. 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(Spllaiut  bv  <Ae  Court.) 

L  Pledges  (J  30*)— Notes  as  Coixatbrai/— 

Diligence  of  Pledgee. 

Where  a  debtor  pledges  promissory  notes 
to  a  •creditor  as  collateral  security  tor  the 
payment  of  the  debtor's  principal  note,  it  is 
the  implied  duty  of  the  pledgee,  in  the  ab- 
sence of  contrary  provisions  in  the  contract, 
to  exercise  reasonable  diligence  in  collecting 
such  collateral  notes  at  maturity. 

(Ed.    Note.— For   other   cases,   see   Pledges, 
Cent.  Dig.  {{  75-85;    Dec.  Dig.  {  30.*] 

2.  Pledges  (|  30*)  —  Collateral  Notes  — 
Diligence  of  Pledgee  in  Collection. 
Where  the  evidence  shows  that  a  pledgee 
of  collateral  promissory  notes  sent  out  notices 
to  the  makers  of  such  notes  that  such  notes 
had  matured  and  demanded  payment  of  same, 
and,  failing  to  collect  same,  had  afterward,  at 
the  request  of  the  pledgor,  placed  such  notes 
in  bands  of  pledgor's  attorney  for  collection, 
and  such  attorney,  after  having  made  demand, 
being  unable  to  collect  same,  upon  the  request 
of  pledgee,  returned  them  to  pledgee,  who 
thereupon  sent  out  additional  notice  and  de- 
mand, held,  that  such  efforts  on  tbe  part  of 
pledgee  were  sufficient  to  constitute  due  dili- 
gence in  tbe  collection  of  such  notes. 

[Ed.    Note.— For    other   cases,    see   Pledges, 
Cent.  Dig.  §(  76-85;    Dec.  Dig.  i  30.*] 


a  Pledges  (J  30^  —  Aonoif  ow  Pbiwcipai. 
Note— DiLioENCB  in  Collkctinu  Collat- 

KBALS— LlABILITT.  OF   PLEDGEE. 

In  an  action  by  a  pledgee  on  the  principal 
promissory  notes  of  a  pledgor,  where  it  is 
shown  by  tbe  record  that  tbe  pledgee  bad  used 
due  diligence  in  tbe  collection  of  certain  prom- 
issory notes  pledged  as  collateral  security, 
held,  in  the  absence  of  contract  holding  pledgee 
responsible  for  the  uncollected  balance  due  on 
such  notes,  that  be  is  not  liable  to  pledgor  for 
such  uncollected  balance,  and  that  such  un- 
collected notes,  though  in  tbe  possession  of 
pledgee,  are  not  a  proper  set-off  against  the 
principal  debt. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  §f  75-85;    Dec.  Dig.  |  30.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Eilla  County  Court;  A.  KL  Wil- 
liams, Juuge. 

Action  by  the  Peru  Van  Zandt  Implement 
Company  against  William  F.  Burnett  and 
Ekl.  C.  Henderson.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

This  suit  was  filed  August  18, 1908,  for  tbe 
recovery  of  tbe  sum  of  $285.27  and  Interest 
thereon  at  the  rate  of  8  per  cent  per  annum 
from  tbe  date  of  tbe  notes  pleaded  in  plain- 
tiff's petition.  One  note  for  the  sum  of  $100, 
on  which  tbe  sum  of  $49  bad  been  paid, 
leaving  an  alleged  balance  of  $61  due  and 
unpaid;  tbe  other  note,  $336.27,  on  wblch 
the  sum  of  $102  had  been  paid,  leaving  an 
alleged  balance  due  in  the  sum  of  $23427. 
The  alleged  balances  due  on  both  notes  ag- 
gregating $286.27,  which  notes  were  alleged 
to  have  been  executed  to  plaintiff  by  defend- 
ants in  consideration  of  certain  implements 
and  machinery  purchased  of  plaintiff  by  de- 
fendants, under  a  contract  between  plaintiff 
and  defendants  providing  the  manner  of  sale 
of  Implements  to  defendants  by  plaintiff  and 
payment  therefor  by  defendants  to  plaintiff. 
Defendants  answered,  admitting  the  execu- 
tion of  the  notes  sued  on,  but  denying  the 
correctness  of  tbe  balance  alleged  to  be  due 
thereon,  because  of  the  failure  of  plaintiff 
to  collect  certain  collateral  notes  which  had 
been  given  to  plaintiff  by  defendants.  Also, 
by  way  of  cross-action,  defendants  claimed 
that  plaintiff  had  In  his  possession  collat- 
eral notes  amounting  to  more  than  the  de- 
fendants' Indebtedness  to  plaintiff,  that  plain- 
tiff had  not  collected  such  collateral  notes, 
as  be  had  contracted  to  do,  and  bad  been 
negligent  in  the  collection  of  same,  that 
payment  of  some  of  tbe  collateral  notes  had 
been  refused  because  of  failure  of  plaintiff 
to  repair  certain  guaranteed  implements,  and 
that  such  collateral  notes  in  tbe  hands  of 
plaintiff  amounted  to  tbe  sum  of  $151.18  In 
excess  or  over  and  above  what  defendants 
owed  plaintiff,  and  asked  Judgment  for  such 
excess.  At  the  April  term  of  said  court, 
1909,  in  a  Jury  trial,  said  cause  was  tried, 
resulting  In  a  verdict  for  defendants  In  the 
sum  of  $151.18.  Motion  for  new  trial  was 
presented  and  overruled,  and  the  case 
brought  here  for  review. 
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The  material  facts  are  tbat  plaintiff  was 
an  Implement  company  of  Wichita,  Kan.; 
defendants  were  mercbants  In  ElUa  county, 
Okl.  Plaintiff  and  defendants  entered  Into 
a  contract  by  the  terms  of  which  plaintiff 
was  to  sell  and  deliver  such  Implements,  ve- 
hicles, and  machinery  as  defendants  desir- 
ed to  purchase,  and  that  defendants  should 
sell  such  Implements  and  vehicles  and  take 
notes  tberefor — that  Is,  when  same  was  not 
sold  for  cash;  tbat  defendants  should  make 
to  plaintiff  reports  of  sales  at  certain  times, 
and  at  such  times  send  In  to  plaintiff  such 
notes  as  had  been  given  to  defendants  by 
purchasers,  to  be  held  by  plaintiff  as  collat- 
eral security  for  the  payment  to  plaintiff  of 
the  Implements  so  bought;'  tbat,  during  the 
course  of  business  transactions  between 
plaintiff  and  defendants,  defendants,  being 
indebted  to  plaintiff,  executed  the  notes  sued 
on,  and  turned  over  to  plaintiff  a  number  of 
collateral  notes,  aggregating  in  amount  more 
than  tbe  aggregate  amount  of  the  notes 
against  defendants.  The  contract  further 
provided  that  plaintiff  should  hold  posses- 
sion of  all  notes  taken  from  purchasers  of 
machinery,  and  as  fast  as  collections  were 
made  on  same  would  credit  the  amounts 
collected  on  defendants'  notes;  and  provided 
further,  tbat  such  collateral  security  should 
be  good  farmers'  notes,  and  so  Indorsed  to 
plaintiff  as  to  make  them  collectible.  It  Is 
further  provided  in  the  contract  tliat  plain- 
tiff should  repair,  or  make  good  to  purchas- 
ers, all  defects  in  any  machinery,  vehicles, 
or  implements  purchased.  At  the  time  suit 
was  bought,  plaintiff  had  collected  some  of 
tbe  collateral  notes,  and  applied  the  pro- 
ceeds AS  credits  on  defendants'  notes.  Some 
had  not  been  collected,  but  were  still  in 
plaintiff's  possession.  It  developed,  however, 
in  the  trial  of  tbe  case,  that  plaintiff,  on 
request  of  defendants,  had  at  one  time 
placed  these  collateral  notes  in  the  bands 
of  C.  B.  Leedy  for  collection;  the  said  C.  B. 
Leedy  being  attorney  for  defendants.  Leedy 
kept  the  notes  for  some  mouths,  but,  being 
unable  to  collect  them,  upon  request  of  plain- 
tiff, turned  them  back  to  plaintiff. 

Perry  J.  Morris,  of  Shattuck,  and  Holmes 
ft  Yankey,  of  Wichita,  Kan.,  for  plaintiff  In 
error.  C.  B.  Leedy,  of  Amett,  for  defend- 
ants In  error. 

HARRISON,  C.  (after  stating  the  facts  as 
above).  Five  assignments  of  error  are  pre- 
sented by  plaintiff;  but  only  one  is  serious- 
ly urged:  "That  the  verdict  is  contrary  to 
law  and  not  supported  by  the  evidence." 
This  contention  Is  upon  the  theory  that  the 
holder  of  collateral  securities,  consisting  of 
promissory  notes,  is  not  liable  to  pledgor  for 
failure  to  collect  same  when  due,  unless  such 
failure  is  due  to  the  negligence  of  the  holder 
in  making  collection;  tbat  the  burden  Is 
upon  the  pledgor  to  prove  such  negligence; 
and  tbat  no  proof  of  negligence  on  the  part 


of  the  plaintiff  was  offered  by  defendants  In 
the  trial  of  this  cause. 

The  undisputed  facts  are  that  defendants 
purchased  Implements,  vehicles,  and  macbin> 
ery  of  plaintiff  under  the  terms  of  the  con- 
tract which  had  been  entered  into  between 
the  parties;  that  defendants  had  been  un- 
able to  meet  the  payments  due  on  these  pur- 
chases when  they  fell  due ;  that  they'  had 
executed  their  notes  for  the  balance  due 
plaintiff,  and  had  turned  over  a  series  of 
farmers'  notes  as  collateral  security;  that 
when  their  personal  notes  fell  due  they  were 
unable  to  pay  them,  and  renewed  their  orig- 
inal notes,  to  secure  the  payment  of  which 
they-  allowed  plaintiff  to  retain  tbe  farmers' 
notes  as  collateral ;  that  some  of  these  farm- 
ers' notes  were  collected,  and  the  amount 
collected  thereon  credited  on  the  two  princi- 
pal notes,  with  the  exception  of  |12  collected 
by  the  attorney,  Mr.  Leedy,*  over  which  there 
was  some  controversy. 

[2]  The  record  shows  the  further  undisput- 
ed facts  that  the  company  mailed  out  no- 
tices to  the  makers  of  these  notes,  notifying 
them  that  tbe  notes  were  due  and  demanding 
payment;  that  upon  the  request  of  one  of 
the  defendants,  Mr.  Burnett,  the  collateral 
notes  were  sent  by  plaintiff  to  Mr.  Leedy,  at- 
torney for  defendants,  for  collection.  Mr. 
Burnett,  in  answer  to  the  question,  "Who 
asked  the  company  to  send  the  notes  to 
Leedy?"  answered:  "I  asked  them  to.  I 
asked  the  Peru  Van  Zandt  Implement  Com- 
pany to  send  the  notes  to  you  for  collection, 
and  said  you  would  collect  all  of  them,  if 
they  would  send  them  to  you."  Tbe  record 
shows  tbat  in  response  to  this  request  plain- 
tiff sent  the  notes  to  Mr.  Leedy  for  collec- 
tion. Mr.  Leedy  testified  that  he  sent  out 
notices  to  the  various  makers  of  the  notes: 
that  be  bad  them  in  his  possession  some 
eight  or  nine  months;  that  such  collections 
as  he  made  were  remitted  to  plaintiff,  and 
all  of  same  were  credited  on  defendants' 
notes,  with  the  exception  of  the  $12,  above 
mentioned,  which  defendants  claimed  they 
had  not  been  given  credit  for;  that  there- 
after tbe  plaintiffs  collection  agent,  Mr. 
Beach,  upon  order  of  plaintiff,  came  to  Mr. 
Leedy's  office  and  got  the  collateral  notes. 
Being  unable  to  collect  same,  by  further  or- 
der of  the  plaintiff,  Mr.  Beach  turned  the 
notes  into  the  hands  of  Mr.  Morris,  attorney 
for  plaintiff  for  collection.  Mr.  Morris  tes- 
tified that  he  sent  out  notices  to  the  various 
makers  of  the  notes,  and  each  and  all  of 
them,  and  that,  being  unable  to  collect  such 
collateral  notes,  or  to  collect  from  defend- 
ants on  the  principal  notes,  be  was  instruct- 
ed by  the  company  to  bring  suit  against  de- 
fendants on  the  principal  notes;  that,  pur- 
suant to  such  instructions,  he  brought  this 
action.  These  facts  are  undenied.  We  think 
this  sufllclent  diligence  on  the  part  of  plain- 
tiff to  collect  the  collateral  notes.  Besides 
this  testimony;  tbe  contract  itself  between 
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plaintiff  and  defendants  throws  some  light  on 
the  question  as  to  the  duties  of  both  plaintiff 
and  defendants  in  reference  to  the  collateral 
notes: 

"A  further  condition  of  this  agreement  be- 
ing a  contract  entered  Into  this  6th  day  of 
February,  A.  D.  1906  between  the  Peru  Van 
Zandt  Implement  Co.  of  Wichita,  Kansas, 
hereafter  known  as  A.,  and  party  signing 
rider,  hereafter  known  as  B.,  is  that  B.  will 
report  to  A.  on  the  first  of  each  month, 
showing  what  Implements  or  merchandise 
of  A.'s  shipment  to  B.  have  been  sold  dur- 
ing the  preceding  month;  and  B.  hereby 
agrees  to  remit  A.  an  amount  equivalent  to 
same,  at  invoice  prices.  In  cash  or  in  good 
farmers'  notes,  payable  within  the  current 
year;  the  notes  to  be  indorsed  in  such  man- 
ner as  to  enable  collection  by  A.  The  said 
notes  to  be  held  in  trust  and  proceeds  applied 
as  collateral  by  eald  A.  pending  the  settle- 
ment of  account,  as  per  terms  of  sale  and 
the  payment  of  principal  notes,  if  any  such 
notes  have  been  executed  and  delivered  in 
accordance  with  original  agreement. 

"If  failure  should  occur  to  make  payments 
as  agreed  by  B.,  or  if  any  said  collateral  notes 
shall  reach  maturity,  A.  is  authorized  to  col- 
lect the  same  and  properly  apply  proceeds 
towards  the  liquidation  of  B.'s  Indebtedness 
to  A.,  whether  due  or  otherwise.  Should 
any  of  the  said  collateral  notes  remain  in 
the  bands  of  A.  after  all  of  B.'s  indebtedness 
Is  paid,  they  shall  be  surrendered  on  de- 
mand. 

"On  failure  to  perform  the  covenants  here- 
of on  the  part  of  B.,  A.  shall  have  the  right 
at  any  time  to  declare  all  B.'s .  obligations 
due  and  payable,  and  may  proceed  to  col- 
lect same,  as  If  maturity  had  actually  been 
reached. 

"Nothing  in  this  supplement  agreement 
flhall  be  construed  to  change  in  any  way,  the 
contract  to  which  it  is  attached,  except  aa 
stated  In  last  preceding  paragraph  of  four 
lines,  and  it  is  understood  that  the  terms  of 
payment  fixed  by  the  contract  to  which  this 
rider  is  a  supplement  are  not  changed  or 
waived.    [Signed]  Burnett  &  Henderson. 

"Accepted  subject  to  the  approval  of  the 
Peru  Van  Zandt  Implement  Co.,  at  Wichita, 
Kansas.     Chas.  Fuller,  Salesman. 

"Approved  this  6th  day  of  February,  1906. 
The  Peru  Van  Zandt  Implement  Co.,  by  A. 
Van  Zandt" 

The  contract  to  which  the  above  supple- 
ment is  attached  and  made  a  part  of,  among 
other  things,  provides:  "The  Peru  Van 
2andt  Implement  Co.  shall  hereinafter  be 
known  as  the  Company,  and  the  purchaser 
as  the  Agent.  Goods  warranted  against 
breakage  caused  by  manifest  defect  in  ma- 
terial only.  No  goods  returned  under  war- 
ranty will  be  credited  in  account  but  will 
be  made  good  and  returned,  or  new  goods 
sent  at  the  Company's  option.  Breakages 
caused  by  defects  and  made,  good  by  new 


parts,  will  be  charged  for  when  sent,  and  a 
corresponding  credit  will  be  made,  only  on 
return  of  defective  parts,  to  factory  by 
freight,  when  so  ordered.  Any  goods  report- 
ed defective,  or  not  doing  good  work,  the 
right  is  reserved  to  send  a  man  to  test  them, 
and  If  found  defective  in  material  or  mech- 
anism, the  Company  will  pay  all  expenses  of 
trip  and  tests;  but  If  they  are  found  to 
work  perfectly,  then  the  Agent  Is  to  pay  such 
expenses.  No  goods  to  be  returned  except 
on  the  Company's  order,  and  when  so  re- 
turned the  Agent's  name  and  address  must 
be  marked  upon  or  securely  attached  to 
each  article  returned,  and  be  sure  to  send 
shipping  bill  on  which  is  stated  'For  Re- 
pairs,' which  secures  reduced  freight. 
Freight  will  t>e  charged  in  all  cases  against 
the  Agent.  Hardened  plow  parts,  molds, 
shares,  shovels  or  land  sides  are  not  war- 
ranted against  breakage,  nor  will  any  claim 
for  same  be  allowed  after  the  parts  have 
been  in  blacksmith's  forge.  Repairing  done 
elsewhere  than  at  factory  will  not  be  paid 
for  by  the  Company." 

From  the  provisions  of  the  foregoing,  the 
relative  duties  of  the  parties  may  be  ob- 
served; and  from  the  testimony  in  the  rec- 
ord It  appears  that  a  reasonable  degree  of 
diligence  was  exercised  by  plaintiff  to  collect 
the  collateral  notes. 

As  to  the  notes  executed  by  parties,  who. 
It  was  claimed  by  defendant,  had  purchased 
defective  Implements,  and  who,  because  of 
the  refusal  of  plaintiff  to  repair  the  alleged 
defects,  had  refused  to  pay  their  notes,  the 
record  falls  to  show  that  the  terms  of  the 
contract,  referring  to  repairs  and  defects  and 
the  manner  of  obtaining  repairs  for  defects 
in  implements,  were  complied  with  by  the 
defendants.  Nor  does  It  show  in  the  plead- 
ings that  these  notes  were  a  proper  set-off 
against  the  notes  sued  on.  However,  this 
phase  of  the  case  Is  not  presented  In  the 
petition  in  eVror,  and  is  not  decided. 

In  reference  to  the  collateral  notes  held 
by  plaintiff,  it  Is  not  shown,  either  In  the 
pleadings  or  the  evidence,  that  such  notes 
had  become  barred  by  limitation,  bad  been 
lost,  or  disposed  of,  or  In  any  m^truier  had 
l)ecome  uncollectible  by  reason  of  plaintiff's 
negligence;  but,  on  the  other  hand,  it  is 
alleged  in  defendants'  cross-action  that  such 
notes  are  yet  collectible,  and  that  defend- 
ants could  collect  same,  if  they  bad  them  in 
their  possession.  On  this  proposition,  how- 
ever, the  settled  rule  of  law  is  that  the 
pledgor  is  not  entitled  to  possession  of  the 
pledged  collateral  until  payment,  or  tender 
of  payment,  of  the  principal  debt.  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  vol.  22,  tit  Pledge 
and  Collateral  Security;  Cyc  vol.  31,  tit 
Pledges.  And  such  payment  or  tender  must 
be  of  such  validity  as  to  comply  with  the 
requisites  of  the  law  on  tender  and  pay- 
ment.    See  authorities  cited  above. 

[1]  Hence  the  controlling  question  here  is 
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the  diligence  exercised  by  plaintiff  In  the 
collection  of  tbe  collateral  notes.  Although 
there  waa  no  'expressed  provision  In  the 
contract  between  the  parties  as  to  what 
shonld  be  done  by  plaintiff  in  the  collection 
of  the  notes,  yet  the  plaintiff  waa  under  an 
Implied  duty  to  exercise  a  reasonable  degree 
of  diligence  In  the  collection  of  same.    But: 

"The  pledgors  of  collateral  notes,  having 
knowledge,  power,  and  opportunity  to  en- 
force them  against  the  maker,  are  charge- 
able with  the  legal  duty  of  so  doing,  and 
protecting  themselves  against  loss;  and  by 
their  failure  to  act  the  delay  of  the  bolder 
becomes  their  own.  City  Sav.  Bank  v.  Hop- 
son,  53  Conn.  453.  6  Atl.  601." 

"Where  notes  are  deposited  for  collection 
by  way  of  collateral  security  for  an  exist- 
ing debt,  the  case  does  not  fall  within  the 
strict  rules  of  commercial  law  applicable  to 
negotiable  paper.  It  falls  under  the  general 
law  of  agency;  and  the  agents  are  only 
bound  to  use  due  diligence  to  collect  the 
debts.  Lawrence  v.  McCalmont,  2  How« 
426,  11  L.  Ed.  326." 

"When  the  pledgee  has  exercised  ordinary 
diligence  to  secure  the  fruits  of  the  pledge 
for  the  benefit  of  the  pledgor,  in  view  of 
all  the  circumstances  of  the  particular 
transaction,  his  duty  has  been  fully  'dis- 
charged. Easton  V.  German-American  Bank 
(C.  0.)  24  Fed.  623,  23  Blatehf.  271." 

"The  assignee  of  a  note  as  collateral  se- 
curity Is  required  to  observe  only  ordinary 
faith  and  diligence  as  to  Its  collection. 
Bonta  v.  Curry,  3  Bush  [Ky.]  678." 

"Where  debts  are  assigned  as  collateral 
security,  the  assignee  is  not  held  to  the 
same  diligence  In  collection  as  Is  required 
of  the  Indorsee  of  negotiable  paper.  John- 
son V.  Sterling,  3  Mart  (N.  S.)  [La.]  483." 

[3]  Hence  the  law  requires  no  more  than 
reasonable  diligence  on  the  part  of  the  hold- 
er of  pledged  security.  The  record  shows 
that  plaintiff  notified  the  maimers  of  the  col- 
lateral notes  of  the  maturity  of  same  and 
demanded  payment;  that  afterwards,  at  the 
request  of  defendants,  the  collateral  notes 
were  placed  In  the  hands  of  defendants'  at- 
torney for  collection;  that  upon  his  failure 
to  collect  same  they  were  returned  to  plain- 
tiff; and  that  plaintiff  again  demanded  pay- 
ment of  the  notes  by  the  makers.  Under 
the  authorities  above  cited,  and  under  the 
entire  record,  we  think  the  plaintiff  used 
all  the  diligence  required  by  law;  that  the 
collateral  notes  held  by  plaintiff  were  not 
a  proi>er  set-off  against  the  amount  due  on 
the  principal  notes.  It  Is  probable  that  de- 
fendants were  entitled  to  some  credits 
which  had  not  been  given,  and  possible  that 
they  were  entitled  to  credit  for  some  of 
the  notes,  payment  of  which  had  been  re- 
fused by  the  makers  because  of  the  refusal 
of  the  plaintiff  to  repair  certain  defects  in 
the   implements  for  which  the  notes  were 


given;  but,  upon  the  whole,  we  think  the 
Judgment  of  the  court  below  is  erroneous; 
and  it  Is  therefore  reversed  and  remanded. 

FEB  CT7BIAM.    Adopted  in  whole. 


m  Okl.  388> 
MILLER  et  aL  v.  MILLS  et  al. 
(Supreme  Court  of  Oklahoma.  March  19, 1912.> 

(Syllabiu  hy  the  Court.) 

1.  CODBTS    (S  183*)— INFEBIOB  JUBISDICTION— 

OouNTT  CouBTS— Amount  in  Cohtbovebst. 
The  original  jurisdiction  of  county  court* 
in  civil  cases,  in  any  amount  not  exceeding  $1,- 
000,  conferred  by  section  12,  art.  7,  of  the  state 
Constitution,  was  not  changed  by  sections  1 
and  2  o{  the  act  of  June  4,  1008  (Sess.  Laws 
1907-08,  p.  284 ;  Comp.  Laws,  gg  1977,  1978), 
so  as  to  deprive  said  courts  of  jurisdiction 
where  the  amount  involved  does  not  exceed 
$200. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.   ii  437-468;    Dec.  Dig.  I  183.*] 

2.  JuDOMKNT  (5  957*)  —  Pbockdubk— Collat- 
eral Attack. 

Where  a  party  relying  upon  the  judgment 
of  a  justice  of  the  peace  has  introduced  it  in  ev- 
idence, it  is  not  error  to  permit  the  opposite 
party  to  introduce  the  bill  of  particulars  and 
note,  upon  which  the  judgment  was  based,  to 
show  that  the  justice  was  without  jurisdiction 
of  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g  1826;   Dec  Dig.  §  957.*] 

3.  Justices  of  the  Peace  (§  44*)— Jubisdio- 
TioN— Amount  in  Contkovebsy. 

Under  section  18  of  article  7  of  the  state 
Constitution,  which  provides  that  courts  of  jus- 
tices of  the  peace  "shall  have  jurisdiction,  con- 
current with  the  county  court,  in  civil  cases 
where  the  amount  involved  does  not  exceed  two 
hundred  dollars,  exclusive  of  interest  and  Costs," 
a  justice  of  the  peace  has  no  jurisdiction  of  a 
suit  on  a  note  upon  which  there  is  due  $200 
principal  and  20  per  cent  of  that  amount  as 
attorney's  fees,  and  a  judgment  for  the  amount 
due  as  principal  and  attorney's  fees  is  void, 
though  the  judgment  purports  to  tax  the  attor- 
ney's fees  as  costs. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  157-172 ;  Dec.  IWg.  i 
44.*] 

Commissioners'  Opinion,  Dlvlalon  No.  2. 
Error  from  Caddo  County  Court;  B.  F.  Hold- 
ing, Judge. 

Action  by  H.  T.  Mills  and  another,  part- 
ners, under  the  firm  name  of  Mills  &  Orme, 
against  O.  C.  Miller  and  another,  partners, 
under  the  firm  name  of  Miller  Grain  Com- 
pany, and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

H.  W.  Morgan,  of  Anadarko,  for  plaintiffs 
in  error.  A.  J.  Morris,  of  Anadarko,  for  de- 
fendants in  error. 

ROSSER,  G.  This  was  a  suit  by  the  firm 
of  Mills  &  Orrae  against  the  Miller  Grain 
Company,  H.  W.  Morgan,  Oscar  Dlehr,  and 
T.  F.  Johnson,  for  $145,  as  damages  for  the 
conversion  of  certain  com  which  plaintiffs 
allege  defendants  had  converted,  and  upon 
which  the  plaintiffs  claim  to  have  held  a 


•For  other  cases  see  same  topic  and  sectloo  NUMBEH  in  Dec.  Dig.  *  Am.  Dig.  Key  ^'o.  Series  &  Rep'r  indexes 
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chattel  mortgage,  executed  by  one  Ecke- 
waudauh.  There  was  a  judgment  for  plain- 
tiffs for  $127.65,  and  defendants  have  ap- 
pealed. 

[1]  It  Is  contended,  first,  that  the  county 
court  had  no  jurisdiction  In  the  case,  be- 
cause the  amount  in  controversy  is  less  than 
$200.  This  contention  cannot  be  sustained. 
The  point  Is  decided  adversely  to  the  con- 
tention of  defendant  in  the  case  of  Cooper 
V.  Austin,  119  Pac.  206,  not  yet  officially  re- 
I>orted.  The  reasons  given  tn  that  case  for 
holding  the  county  court  has  jurisdiction  of 
amounts  less  than  $200  will  not  be  repeated 
here. 

[2]  The  defendants  attempted  to  Justify 
the  taking  of  the  com  by  showing  that  it 
was  taken  under  an  execution  issued  upon  a 
judgment  of  a  justice  of  the  peace  against 
the  mortgagor  In  the  case  of  Dlehr  v.  Ecke- 
waudauh.  The  action  of  Dlehr  v.  Eckewau- 
dauh  was  brought  since  statehood,  and  the 
judgment  is  in  the  following  form:  "Comes 
now  the  defendant  in  person  on  this  day,  to 
wit,  October  9,  1908,  and  enters  an  appear- 
ance, waives  issuance  of  summons,  and  con- 
fesses judgment  as  prayed  for  in  plaintiff's 
bill  of  particulars.  .  Therefore  It  Is  by  the 
court  considered,  ordered,  and  decreed  that 
the  plaintiff  have  and  recover  of  and  from 
the  defendant  the  sum  of  $200  and  the  costs 
of  this  action  taxed  at  $42.65,  including  $40 
attorney's  fees."  The  court  permitted  the 
plaintiff  to  Introduce  in  evidence  the  note 
sued  on  and  the  bill  of  particulars  filed  in 
the  case.  The  note  was  in  the  ordinary 
form,  with  a  further  provision  as  follows: 
"In  case  of  legal  proceedings  to  coUect  this 
note,  I  agree  to  pay  20  per  cent,  additional 
to  the  amount  as  attorney's  fees."  The  court 
then  held  that .  the  judgment  was  void  be- 
cause the  amount  exceeded  the  jurisdiction 
of  the  justice. 

Defendants  contend  that  it  was  error  to 
admit  the  note  and  bill  of  particulars  In 
evidence  for  the  purpose  of  showing  the 
amount  sued  for  exceeded  the  jurisdiction  of 
the  justice,  and  that,  even  If  they  were  prop- 
erly received,  they  do  not  show  that  the  jus- 
tice was  without  jurisdiction.  They  cite  no 
authorities  which  hold  it  is  error  to  permit 
the  bill  of  particulars  and  note  to  be  intro- 
duced in  evidence,  nor  have  any  been  found 
sustaining  this  view.  Where  a  party  relies 
upon  a  judgment,  and  introduces  it  in  evi- 
dence, the  opposite  party  may  always  inquire 
into  the  jurisdiction  of  the  court  to  render 
it.  Williamson  v.  Berry,  49  U.  S.  405,  12  L. 
Ed.  1170;  Elliott  v.  Perisol,  26  U.  8.  328,  7 
L.  Ed.  164.  When  the  Judgment  was  intro- 
duced by  the  plaintiff,  it  was  proper  to  per- 
mit the  defendant  to  introduce  the  bill  of 
particulars  upon  which  the  judgment  was 
based.  Great  Western  Tel.  Co.  v.  Me'ars, 
154  111.  437,  40  N.  E.  298.  A  justice  Of  the 
peace  court  is  not  a  court  of  record,  but  yet 
a  bill  of  particulars  in  that  court  is  in  the 


nature  of  a  petition  In  a  court  of  record,  and 
is  In  a  sense  a  part  of  the  record  In  the 
case.  See  Farley,  Spears  &  Co.  v.  White- 
head, 63  Ala.  295;  Mason  v.  Wolff,  40  CaL 
246;  Wickersham  v.  Johnson,  104  Cal.  407, 
38  Pac.  89,  43  Am.  Bt.  Rep.  118.  In  Gibson 
▼.  Robinson,  90  Ga.  756,  16  S.  E.  969,  35  Am. 
St.  Rep.  250,  Mr.  Justice  Lumpkin,  after 
holding  that  a  judgment  entry  was  prima 
facie  evidence  of  a  valid  Judgment,  said: 
"It  will  not,  however,  be  conclusive  either  of 
jurisdiction  of  the  parties,  service,  or  of  any 
other  matter  material  to  the  rendition  of  a 
valid  judgment;  and  of  course,  if  the  party 
against  whom  it  is  offered  can  derive  any 
benefit  from  proving  the  antecedent  or  sub- 
sequent proceedings,  or  the  want  of  any  le- 
gal essential,  he  Is  still  at  liberty  to  lntro> 
duce  the  entire  record." 

[3]  The  Justice  was  without  jurisdiction 
of  the  case  of  Dlehr  v.  Eckewaudauh.  The 
bill  of  particulars  showed  on  Its  face  that 
the  suit  was  upon  a  promissory  note  for  $200 
principal,  and  20  per  cent  attorney's  fee, 
and  asked  that  the  attorney's  fee  be  taxed 
as  costs.  The  fact  that  the  bill  of  particu- 
lars referred  to  the  attorney's  fee  as  costs, 
and  asked  that  It  be  so  taxed,  did  not  duinge 
the  essential  nature  of  the  suit  It  was  a 
suit"  upon  a  note  which  promised  to  pay 
$200  principal,  and  $40  attorney's  fee,  and 
in  rendering  judgment  for  the  attorney  fee 
of  $40  the  Justice  was  as  much  in  the  ex- 
ercise of  his  Judicial  power  as  in  rendering 
the  Judgment  for  the  $200  principal,  and  the 
fact  that  the  judgment  referred  to  the  attor- 
ney's fee  as  costs  did  not  affect  the  question. 
The  Judgment  was  therefore  void. 

The  Constitution  of  the  state  of  Oklahoma, 
$  18,  art  7,  Is  as  follows:  "The  ofllce  of  jus- 
tice of  the  peace  is  hereby  created,  and,  un- 
til otherwise  provided  by  law,  courts  of  jus- 
tices of  the  peace  shall  have,  coextensive 
with  the  county,  jurisdiction  as  examining 
and  committing  magistrate  in  all  felony  cas- 
es, and  shall  have  Jurisdiction,  concurrent 
with  the  'County  court,  in  civil  cases  where 
the  amount  involved  does  hot  exceed  two 
hundred  dollars,  exclusive  of  Interest  and 
costs." 

De  Jamett  t.  Marquez,  127  Gal.  558,  60 
Pac.  45,  78  Am.  St  Rep.  00,  was  a  suit  upon 
a  promissory  note  for  $250.  The  instrument 
also  provided  for  the  payment  of  attorney 
fee  in  the  event  of  suit,  and  plaintiff  alleg- 
ed that  $100  was  a  reasonable  attorney  fee. 
There  was  a  Judgment  In  the  Justice  court 
for  the  amount  sued  for.  The  Jurisdiction 
of  the  Justice  court  was  of  amounts  not  to 
exceed  $300,  and  the  court  held  that  the 
justice  court  was  without  jurisdiction,  and 
its  judgmeut  void. 

In  Waters  v.  Walker  (Tex.  App.)  17  S.  W. 
1085,  It  was  held  that  the  10  per  cent,  attor- 
ney fee  stipulated  for  in  the  note  must  be 
considered  in  estimating  the  amount  in  con- 
troversy In  determining  the  Jurisdiction  ot 
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decision  wblcb  preyents  the  consmnmatlon  of 
sncb  a  sclieme  must  t>e  apparent. 

Tlie  judgment  of  tlie  lower  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  wbole. 

on  OM.  set) 

SHAWNEE   GAS   &  ELECTRIO  CO.  t. 
HUNT. 

(Sapreme  Coort  of  Oklahoma.     March  19, 
1912.) 

(8yllabu$  (</  the  Court.) 

1.  Btidenoe   (!  537*)— Expert  Testimont— 
CoHFEiEncr— Graduate  Nurse. 

A  (raduate  nurse  who  has  never  nursed 
a  case  of  epilepsy  is  not  competent  to  testif/ 
as  to  whether  certain  symptoms  indicate  epi- 
lepsy; it  not  appearing  from  the  evidence  (hat 
nurses,  as  part  of  their  training  as  such,  are 
taught  to  diagnose  diseases. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  »  2345,  2346;  Dec.  Dig.  |  537.*] 

2.  Evidence   (i  547*)— Expebt  Tbbtikort— 
Examination  of  WiTNsasxa. 

It  is  proper  to  ask  a  witness  who  testi- 
fied as  an  expert  what  causes,  in  his  opinion, 
produced  certain  results.  Such  a  question  is 
not  objectionable  as  calling  for  a  conclusion 
of  the  witness,  nor  as  invading  the  province 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  (  2364;  Dec.  Dig.  %  647;*  Wit- 
nesses, Cent  Dig.  §  849.] 

3.  Htfotheticai,  Questions— Sufficienct. 
For  a  hypothetical  question  held  not  im- 
proper, see  opinioa. 

4.  Parent  and  Child    (|  7*)— Actions  fob 
Injuries — Damages. 

In  a  suit  for  personal  injuries  brought  by 
a  child  11  years  of  age,  it  is  error  to  instruct 
the  jury  to  take  into  consideration  his  loss  of 
time,  the  effect  the  Injury  will  have  on  his 
ability  to  follow  his  trade  or  calling,  without 
limiting  in  the  instruction  bis  recovery  on  this 
account  to  such  time  as  be  would  become  en- 
titled to  his  earnings  as  against  liis  parents. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  f§  80,  81,  86-09;  .Dec.  Dig. 

6.  Tbiai.   (f  252*)— Instbuctions— Evidence 
TO  SuPFORT— Damages. 

Where  the  testimony  shows  that  plaintiff 
in  a  personal  injury  suit  had  been  treated  by 
physicians  for  some  time,  but  does  not  show 
the  value  of  their  services,  it  is  error  to  in- 
struct the  jurjr  in  assessing  damages  to  take 
into  consideration  the  medical  care  and  atten- 
tion plaintiff  received,  so  far  as  shown  by  the 
evidence, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S!  505,  596-612;    Dec.  Dig.  {  252.*] 

(Additional  Syllahu*  hy  Editorial  Staff.) 

6.  Evidence    (J  552*)— Expert  Testimony— 
Hypothetical  Questions— Form. 

A  mere  statement  to  an  expert  witness 
introductory  to  a  hypothetical  question  as  to 
what  the  examiner  intends  to  state  In  the 
question,  adding  nothing  to  the  facts  stated, 
does  not  render  the  question  improper. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2368;   Dec.  Dig.  {  552.*] 

7.  Evidence   (8  653*)— Bxpbbt  Testimony— 
Hypothetical  Question— Fobm. 

In  an  action  for  personal  injuries,  a  hypo- 
thetical question  as  to  the  cause  of  plaintiff's 

•For  other  eases  see  same  topic  and  section  NUMBER  is  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  IndoxcB 
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the  court,  and  though  the  principal  of  the 
note  was  within  the  Jurisdiction  of  the  court. 
If,  with  the  attorney  fee,  the  amount  exceed- 
ed his  jurisdiction,  the  justice  court  had  no 
jurisdiction,  and  its  judgment  was  void. 

By  the  Constitution  of  the  state  of  Georgia 
the  Jurisdiction  of  justices  of  the  peace  was 
limited  to  cases  in  which  the  principal  sum 
did  not  exceed  $100.  In  Almand  v.  Almasd, 
95  Oa.  204,  22  S.  E.  213,  It  was  held,  fol- 
lowing Beach  V.  Atkinson,  87  Ga.  2S8,  13  S. 
E.  501,  and  Searcy  t.  Tillman,  75  Ga.  604, 
that  the  attorney's  fee  must  be  considered 
part  of  the  amount  sued  for,  in  ascertaining 
the  Jurisdiction  of  the  justice  courts.  In  the 
course  of  the  opinion  the  court  said:  "The 
attorney's  fees  are  not  in  any  sense  Interest, 
nor  are  they  any  accretion  upon  the  princi- 
pal. The  stipulation  for  their  payment  Is  a 
covenant.  Independent  of  principal  or  Inter- 
est, and  the  mention  of  them  Is  only  inci- 
dental as  -a  means  of  computing  and  esti- 
mating a  sum  which  the  defeodant  under- 
takes to  pay  In  the  event  the  plaintiff  Is 
forced  to  bring  suit  The  joinder  of  this 
demand  with  wliat  is  stated  as  technical 
principal  makes  the  principal  debt  for  the 
recovery  of  which  this  action  Is  brought,  ex- 
clusive of  Interest,  exceed  the  sum  of  $100; 
and  this  It  Is  that  renders  the  judgment 
void." 

To  the  same  effect  Is  Warder  B.  &  G.  Co. 
V.  Raymond,  7  S.  D.  451,  64  N.  W.  525.  In 
the  course  of  the  opinion  In  that  case  the 
court  said:  "Although  the  attorney's  fee 
specified  and  fixed  by  statute  may  be  taxed 
as  costs,  an  agreement  to  pay  a  fixed  amount 
as  attorney's  fee,  contained  In  a  promissory 
note,  becomes  a  part  of  the  contract;  and 
when  such  stipulated  amount  Is  claimed  in 
a  summons,  and,  together  with  the  principal 
and  Interest,  according  to  the  terms  of  the 
instrument  upon  which  suit  Is  brought,  ex- 
ceeds SlOO,  a  justice  of  the  peace  Is  without 
jurisdiction  of  the  subject-matter." 

The  case  of  Davis  t.  Jones,  109  Ala.  418, 
19  South.  841,  cited  by  the  defendants,  does 
not  sustain  their  position.  In  that  case  a 
note  contained  a  stipulation  for  attorney's 
fee,  but  the  payee  of  the  note  brought  stilt 
himself  upon  the  note,  did  not  employ  an 
attorney,  and  did  not  claim  the  attorney  fee. 
It  was  held  that,  under  these  circumstances, 
the  amount  of  the  note,  without  the  attorney 
fee,  being  within  the  jurisdiction  of  the  jus- 
tice of  the  peace,  the  suit  was  properly 
bronght  in  the  justice  of  the  peace  court. 

Tbe  evidence  shows  that  the  note  upon 
which  Judgment  was  obtained  in  the  case  of 
Dlebr  ▼.  Eclcewaudauh  was  given  by  B}eke- 
waudauh  to  Morgan,  and  by  Morgan  trans- 
ferred to  Dlehr  without  consideration  for  the 
purpose  of  enabling  Morgan  to  collect  attor- 
ney's fees  upon  the  note.  The  result  of  this 
was  necessarily  unjust  either  to  Eckewau- 
daah,  or.  If  the  judgment  was  good,  to  Ecke- 
waudauh's  other  creditors.    The  Justice  of  a 
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condition,  eontaininf  more  than  500  words,  1b 
not  improper  if  intelligible,  though  somewhat 
complicated  and  not  entirely  frammBtical. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  !i  2369-2374;    Dec.  Dig.  i  553.*] 

8.  BviDENCB  (g  553*)— Expert  Testimont— 
Examination  of  Witnesses— Assumption 
AS  TO  Facts. 

A  hypothetical  question  to  an  expert  is 
not  objectionable  as  assuming  material  facts 
which  the  evidence  does  not  iully_  tend  to  es- 
tablish, where  there  was  some  evidence  of  all 
the  material  facts  assumed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  ^«»-2374;   Dec.  Dig.  «  553.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Pottowatomle 
County;  George  G.  Abemathy,  Judge. 

Action  by  William  O.  Hunt  against  the 
Sbawnee  Gas  &  Electric  Company.  Judg- 
moit  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Shartel,  Keaton  &  Wells,  of  Oklahoma 
City,  and  Edward  Howell,  of  Shawnee,  for 
plaintiff  In  error.  Blakeney  &  Maxey,  of 
Muskogee,  for  defendant  In  error. 

ROSSER,  C.  This  Is  an  appeal  from  the 
superior  court  of  Pottowatomle  county.  The 
plaintiff,  WUltam  O.  Hunt,  brought  suit 
against  the  Shawnee  Gas  &  Electric  Com- 
pany to  recover  damages  for  personal  In- 
juries alleged  to  have  been  sustained  by  com- 
ing In  contact  with  a  guy  wire,  or  a  wire 
clothes  line  In  contact  with  the  guy  wire. 
There  was  a  Judgment  for  plaintiff  In  the 
lower  court. 

[1]  The  defendant  assigns  as  error  that 
Mrs.  Hunt,  mother  of  plaintiff,  was  permit- 
ted to  testify  at  the  trial  that  her  son  was 
suffering  from  an  epileptic  condition.  She 
based  this  opinion  as  to  epileptic  condition 
upon  the  fact  that  there  were  circles  around 
hlg  eyes;  that  his  eyes  were  red;  that  his 
lips  would  turn  black  or  dark;  and  bis  face 
unusually  white.  Mrs.  Hunt  is  a  graduate 
nurse,  but  had  never  nursed  In  cases  of 
epilepsy,  though  she  had  nursed  In  families, 
some  of  the  members  of  which  were  epilep- 
tics. Her  testimony  as  an  expert  as  to  what 
these  symptoms  Indicated  was  not  admissi- 
ble. There  was  no  proof  in  the  case  showing 
that  nurses,  as  part  of  their  training,  are  re- 
quired to  learn  to  diagnose  diseases.  There 
being  no  proof  of  that  sort,  the  court  could 
not  presume  that  a  nurse  must  learn  the 
diagnosis  of  diseases  as  part  of  her  training 
as  such.  It  cannot  be  denied,  as  contended 
•by  defendant  in  error,  that  a  nurse  is  compe- 
tent to  testify  that  a  person  has  had  a  "fit," 
but  It  Is  not  contended  in  this  case  that  the 
plaintiff  had  what  is  commonly  called  a  "fit," 
but  merely  epileptic  conditions,  as  shown  by 
certain  symptoms.  As  to  this,  the  nurse  was 
not  competent  to  testify  under  the  proof  of- 
fered. Any  person  could  testify  as  to  wheth- 
er or  not  another  had  had  a  "fit,"  but  It 
might  require   some  considerable  study   of 


diseases  to  be  able  to  testify  whether  a  "fit' 
was  of  epileptic  character. 

The  cases  of  Mason  v.  Fuller,  45  Vt.  29 
and  Thayer  v.  Davis,  S8  Vt  163,  dted  b} 
defendant  In  error  as  sustaining  the  Tle\i 
that  a  nurse  could  testify  as  an  expert  an 
not  in  point  Those  were  cases  where  nurses 
who  had  waited  on  women  in  confinement 
were  permitted  to  testify  as  to  whether  oi 
not  births  were  premature.  Such  a  qnestlor 
is  determined  upon  physical  facts,  easily  seec 
and  comprehended,  and  could  be  learned  bj 
any  person  from  very  little  observation,  ani 
without  any  professional  training.  The  cas- 
es are  entirely  different  It  is  believed  that 
it  1b  safer  to  confine  expert  testimony,  If 
which  the  witness  is  permitted  to  give  ao 
opinion,  to  those  persons  who  have  had  spe- 
cial training  In  the  diagnosis  and  treatment 
of  diseases.  Wigmore  on  Evidence,  {  687; 
Cbamberlayne  on  Evidence,  S  913;  Osborne  v. 
Troup,  60  Conn.  485,  23  AtL  167.  ' 

Of  course  a  i)erson  without  professional 
skill,  who  has  observed  another  whose  con- 
dition Is  under  Investigation,  may  be  permit- 
ted to  testify  as  to  whether  or  not  his  con- 
dition is  normal  or  abnormal,  as  for  instance 
whether  he  Is  sane  or -Insane,  but  It  Is  not 
safe  to  permit  any  one  except  physicians  to 
make  distinctions  as  to  what  particular  dis- 
eases or  ailment  the  abnormality  points  to, 
as  for  Instance  with  what  particular  form 
of  insanity  a  patient  is  affected. 

[3]  The  following  hypothetical  question  was 
asked  Dr.  Blickensderfer,  witness  on  iKhalf 
of  plaintiff:  "Doctor,  I  want  to  state  the  cou- 
dltions  of  this  alleged  shock,  as  they  were 
supposed  to  have  been  seen  on  the  10th  day 
of  June,  1908,  and  prior  to  that  so  the  hy- 
pothetical question  will  be  based  upon  the 
shock  received  at  that  time,  and  I  want  to 
ask  you  this  question:  Would  a  boy  10  years 
and  10  months  old,  who  had  been  a  normal 
child  from  birth  to  such  age,  and  who  bad 
never  had  the  diphtheria,  scarlet  fever,  pneu- 
monia, septis,  never  suffered  from  any  form 
of  blood  poison,  toxine,  St  Vitus  dance,  if 
such  boy  being  normal,  as  other  boys  of  his 
age,  of  the  average  weight  and  stature,  ex- 
hibiting normal  desires  for  play  and  associa- 
tion with  other  boys  as  other  boys  of  his 
age  do;  if  upon  the  10th  day  of  June,  1908, 
should  receive  im  electric  shock  on  a  lire 
wire  connected  or  in  contact  with  a  wire 
carrying  2,300  volts,  being  at  this  time  ac- 
companied with  an  associate  and  playfellow 
of  about  the  same  age,  who  received  at  the 
same  time  a  shock  causing  his  death,  from 
coming  In  contact  with  the  same  wire  or  a 
wire  connected  with  the  same  wire  and  of 
about  the  same  voltage,  in  a  few  feet  of 
this  boy;  and  upon  being  removed  from  the 
place  of  accident  in  a  semiconscious,  dizzy, 
and  dazed  condition  where  his  mother  was, 
who  at  once,  or  within  20  minutes,  dug  a 
hole,  placed  his  feet  therein,  and  who  at  the 
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time  waa  under  the  Impression  that  he  was 
l)eing  burled  In  such  hole,  and  who  at  the 
time  of  the  shock  felt  the  sensation  of  needles 
and  pins  sticking  in  him,  and  a  short  time 
afterwards,  within  an  hour  or  probably  a 
half  hour,  when  seen  on  the  place,  was  In  a 
fwmiconsclons  condition,  his  lips  blue,  his 
face  around  and  under  his  eyes  black,  the 
pupils  of  his  eyes  dilated;  remained  some 
time  in  this  semiconscious  condition,  and  sub- 
sequently had  spells  of  dizziness  and  pains 
in  the  region  of  bis  heart,  and  epileptic 
symptoms  at  night;  wrings  his  arms  at  night; 
and  at  these  times  has  difficulty  in  breathing, 
is  treated  by  sitting  up  and  being  fanned,- 
and  at  these  times  his  extremities  are  cold 
and  probably  from  his  feet  to  his  knees;  he 
refuses  to  play  with  other  associates,  or  to 
associate  with  other  -boys  of  his  age;  his 
heart  is  irregular  In  action,  the  apex  beat 
displaced  downward  and  to  the  left  about  an 
inch,  the  muscles  ot  his  heart  weakened  and 
incapable  of  continual  labor.  Incapable  of 
following  the  ordinary  occupations  of  life 
requiring  continual  mental  exertion  or  physi- 
cal exertion,  or  both;  and  tender  spots  along 
the  tips  of  the  Joints  of  his  backbone  vary- 
ii^  at  times  and  places,  different  at  differ- 
ent times  and  at  different  places,  if  at  the 
time  of  receiving  the  shock  the  boy  had  not 
had  any  serious  disease  producing  any  of 
these  symptoms  that  I  have  mentioned;  and 
the  boy's  weight  showing  a  loss  of  about  10 
or  12  pounds  a  year  after  the  supposed  shock 
— what  would  you  say  waa  directly  or  in- 
directly the  cause  of  this  condition?" 

The  defendant  contends  that  this  question 
was  improper,  first,  because  of  the  explana- 
tion or  direction  given  to  the  witness  by 
counsel  for  plaintiff  at  the  beginning  of  the 
question;  second,  because  the  question  Is  so 
obscure  and  confused  as  not  to  call  for  a 
clear,  intelligible,  and  definite  answer;  third, 
because  the  question  assumes  material  facts, 
which  the  evidence  does  not  fully  tend  to 
establish. 

[6]  No  authorities  are  cited  in  support  of 
the  first  contention;  it  does  not  seem  to  be 
supported  by  reason.  It  was  a  mere  state- 
ment to  the  witness  as  to  what  the  examiner 
intends  to  state  in  the  question,  and  adds 
nothing  to  the  facts  as  stated,  and  does  not 
appear  •  to  require  any  particular  answer. 
Where  experts  are  called  as  witnesses,  it  is 
usual  and  not  improper  to  inform  them  be- 
forehand as  to  the  nature  of  the  question 
they  will  be  called  upon  to  answer,  and  there 
is  no  reason  why  a  statement  of  this  sort  to 
a  witness  upon  the  stand  should  be  more  im- 
lO'oper  than  it  would  be  in  the  lawyer's  of- 
fice before  the  trial  began. 

[7]  That  the  question  is  somewhat  compli- 
cated is  apparent.  It  is  almost  Impossible  to 
state  a  question  of  more  than  500  words,  as 
this  one  contains,  without  making  it  com- 
plicated. It  is  very  doubtful  if  any  Juror  is 
ever  able  to  follow  a  hypothetical  question 
sufficiently  to  remember  and  consider  it  in 


detail  in  the  making  of  a  verdict.  The  ques- 
tion, while  it  is  not  entirely  grammatical,  is 
intelligible. 

[S]  There  was  some  evidence  of  all  the 
material  facts  assumed  in  the  hypothetical 
question,  and  this  objection  must  likewise  be 
decided  against  the  defendant. 

[2]  It  Is  further  contended  by  defendant 
that  the  question  is  objectionable  because  it 
concluded  by  asking  the  witness  what  he 
would  say  was  directly  or  indirectly  the  cause 
of  the  condition.  The  ground  of  this  objec-, 
tlon  is  that  it  is  calling  for  a  conclusion  of 
the  witness,  and  that  it  usurps  the  functions 
of  the  Jury.  This  view  Is  supported  by  nu- 
merous authorities.  The  views  of  those 
courts  who  upheld  the  contention  Is  well  il- 
lustrated by  the  case  of  JEtna  Life  Ins.  Co.  v. 
Bethel,  140  Ky.  609,  131  8.  W.  623,  where  it 
was  held  improper  to  ask  a  physician 
whether  In  his  opinion  auto-intoxlcation  was 
caused  by  a  fall.  The  court  said  the  witness  - 
should  have  been  asked  if  in  his  opinion  the 
fall  would  produce  auto-lntoxicatlon.  In  one 
case  it  is  said  the  distinction  is  clear  to  a 
legal  mind.  But  the  trouble  is  that  the  ques- 
tion is  asked  for  the  assistance  of  the  jury, 
and  the  Jury  is  not  composed  of  men  with 
legal  minds.  When  the  conditions  are  stated 
which  exclude  all  other  causes  for  auto-in- 
toxlcation except  a  fall,  what  particular  dif- 
ference is  there  between  the  question,  "now, 
with  all  these  other  causes  excluded,  and  the 
fall  shown,  would  the  fall  produce  auto-in- 
toxlcation?" and  the  question,  "with  all  these 
other  causes  excluded,  and  the  fall  shown, 
did  the  fall  produce  auto-lntoxicatlon?"  The 
only  logical  deduction  from  the  answer  to 
the  first  question  is  the  same  as  the  answer 
to  the  second  question.  To  quote  from  the 
opinion  of  Justice  Mitchell  in  Donnelly  v.  St 
Paul  City  R.  Cto.,  70  Minn.  278,  73  N.  W.  167: 
"Neither  do  we  appreciate  the  fine  distinc- 
tions sometimes  sought  to  be  drawn  between 
asking  an  expert  whether,  in  his  opinion,  cer- 
tain causes  might  produce  certain  results, 
and  asking  him  whether,  in  his  opinion,  they 
did  produce  such  results." 

It  is  believed  the  better  reason  supports 
the  view  that  an  expert  can  state  that  in  his 
opinion  certain  causes  did  produce  certain  re- 
sults. After  all,  the  Jury  is  not  compelled  to 
follow  his  opinion.  They  may  not  believe 
his  opinion  the  correct  one.  This  view  of  the 
question  is  supported  by  Cooper  v.  St.  Paul, 
54  Minn.  379,  56  N.  W.  42;  Davey  v.  Janes- 
ville.  111  Wis.  628,  87  N.  W.  813 ;  Grouse  v. 
Chicago  &  N.  W.  R.  Co.,  102  Wis.  197,  78  N. 
W.  446,  778;  Selleck  v.  Janesville,  100  Wis. 
157,  75  N.  W.  975,  41  L.  R.  A.  663,  69  Am.  St. 
Rep.  906;  Nebonne  v.  Concord  Railroad.  68  N. 
H.  296,  44  Atl.  521;  (iault  v.  Concord  RaU- 
road,  63  N.  H.  356;  Poole  v.  Dean,  152  Mass. 
589,  26  N.  E.  406;  Snow  v.  Boston  &  Maine 
R.  Co.,  65  Me.  230;  M.,  K.  &  T.  Ry.  Co.  v. 
CrlBwell,  34  Tex.  Civ.  App.  278,  78  S.  W. 
388. 

[4]  The  court  instructed  the  Jury  upon  th« 
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measure  of  damages,  as  follows:  "Ton  are 
farther  Inatnicted  that,  if  under  the  evidence 
and  instructions  of  the  court  you  find  for 
the  plaintiff,  then,  In  estimating  the  plain- 
tiff's damages,  it  will  be  proper  for  the  Jury 
to  consider  the  effect  of  the  injury,  in  the 
future,  upon  the  plaintiff's  health.  If  you 
believe  from  the  evidence  that  his  future 
health  will  be  affected  by  the  Injury  in  ques- 
tion, and  his  ability  to  attend  to  his  affairs 
in  general  in  pursuing  his  ordinary  trade  or 
calling,  if  the  evidence  shows  that  those  may 
be  affected  in  the  future,  and  also  the  bodily 
pain  and  suffering,  the  necessary  expenses  of 
nursing,  the  medical  care  and  attention,  and 
the  loss  of  time,  so  far  as  they  are  shown 
by  the  evidence,  can  be  treated  as  the  result 
of  the  Injury  complained  of."  The  giving 
of  this  instruction  is  assigned  as  error. 

The  plalutlff  was  a  child  less  than  11  years 
old  at  the'  time  of  the  accident.  He  had  no 
.trade  or  calling,  and  was  too  young  to  have 
one  for  some  time.  His  earnings,  before  ma- 
jority, if  any,  would  have  belonged  to  bis 
mother.  The  Instruction  should  have  limited 
the  recovery  on  account  of  trade  or  calling  to 
a  period  after  he  came  of  age.  Western  & 
A.  R.  Co.  V.  Young,  83  6a.  512,  10  S.  E.  197. 
The  instruction  with  reference  to  measure 
of  damages  should  always  follow  the  evi- 
dence. Flak  V.  Chicago,  M.  &  St.  P.  R.  Co., 
74  Iowa,  424,  38  N.  W.  13'i;  Moellman  v. 
Gieze-Henselmeler  Lbr.  Co.,  134  Mo.  App. 
485,  114  S.  W.  1023;  Ala.,  G.  &  S.  R,  Co.  v. 
Davis,  119  Ala.  572,  24  South.  802;  Gilbert- 
son  V.  Forty-Second  St  R.  Co.,  14  App.  i>iv. 
294,  43  N.  T.  Supp.  782;  Derr  Construction 
Co.  V.  Gelruth,  120  Pac.  253,  not  yet  officially 
reported.  In  fact  all  instructions  should  be 
based  on  the  evidence  in  the  case,  and  when 
they  do  not  follow  the  evidence,  and  are  cal- 
culated to  mislead  the  jury,  the  case  must 
be  reversed.  Klngtlsher  Nat.  Bank  v.  John- 
son, 22  Okl.  228,  98  Pac.  343. 

[fi]  The  evidence  shows  that  two  physicians 
Iiad  treated  the  plahitHI  for  considerable 
time  before  the  trial,  and  had  made  numer- 
ous examinations  In  order  to  ascertain  what 
bis  condition  was.  There  was  no  proof  as 
to  the  amounts  paid  them  or  due  them  for 
their  services.  Under  this  state  of  facts  it 
was  error  to  give  the  instruction  with  ref- 
erence to  medical  services.  This  case  can- 
not be  distinguished  from  the  case  of  Derr 
Construction  Co.  .v.  Gelruth,  recently  decided 
by  this  court  In  that  case  it  was  held  that 
where  the  proof  showed  several  physicians 
had  attended  a  person,  but  neither  the  num- 
ber of  days  of  the  attendance  nor  the  value 
thereof  was  proved,  it  was  error  to  instruct 
the  jury  to  take  into  consideration,  in  as- 
sessing damages,  "such  medical  expenditures 
as  he  incurred,'  if  any."'  It  is  contended  by 
plaintiff  that  the  expression,  "so  far  as  they 
are  shown  by  the  evidence,"  as  used  in  the 
instruction  given,  would  prevent  the  jury 
from    assessing    any    damages    for    medical 


services,  because  the  evidence  did  not  show 
their  value.  If  no  services  had  been  shown, 
and  if  it  had  not  been  shown  that  physicians 
attended  upon  the  plaintiff,  then  his  conten- 
tion might  be  sustained.  But,  where  the 
proof  shows  that  physicians  had  attended.  It 
is  very  probable  that  the  jury  would  take 
into  consideration  the  services  rendered,  al- 
though the  price  had  not  been  proved.  There 
Is  no  distinction  between  the  expression,  "if 
any,"  in  the  case  of  Derr  Construction  Co.  v. 
Gelruth,  and  the  expression,  "so  far  as  they 
are  shown  by  the  evidence,"  in  the  instmc- 
t^ons  complained  of  in  the  present  case. 
.  The  question  of  whether  or  not  the  plain- 
tiff, being  supported  by  his  mother,  could 
recover  for  medical  services  she  was  com- 
pelled to  pay  is  not  raised  in  the  briefs  of 
counsel  in  this  case,  and  is  not  considered 
here.  A  number  of  other  questions  are  rais- 
ed in  briefs  of  counsel,  but  as  they  are  not 
likely  to  arise  upon  another  trial  they  will 
not  be  considered. 

For  the  errors  stated,  the  case  should  be 
reversed  and  remanded. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  393) 
DEMING  INV.  CO.  T.  BAIRD. 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(Syllabut  Ij/  the  Court.) 

Dauaoeb  (S  79*)  —  Vauditt— Damaoks  tob 

Breach. 

Where  two  parties  enter  into  a  written 
contract,  wherein  the  second  party  Is  appoint- 
ed as  agent  of  the  first  party  for  the  negdtia- 
tioD  of  a  loan,  and  such  contract  provides  that 
if  the  loan  la  negotiated,  and  the  first  party 
fails  or  refuses  to  accept  it,  that  he  will  pay 
to  the  second  party  5  per  'cent,  of  the  amount 
of  the  loan  as  damaKes  for  such  failure  or  re- 
fusal, held,  tliat  such  provision  is  in  conflict 
with  section  1126,  Comp.  Laws  1909,  and  void. 

[Ed.  •  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S|  164-169;    Dec.  Dig.  |  79.»1 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Tulsa  County  Court;  N.  J.  Oub- 
ser.  Judge. 

Action  by  the  Demlng  Investment  Com- 
pany against  Melville  R.  Baird.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
AflBrmed. 

E.  6.  Wilson,  of  Oklahoma  City,  and  D.  B. 
Crewson,  of  Tulsa,  for  plaintiff  in  error. 
Geo.  T.  Brown,  of  Tulsa,  for  defendant  in 
error. 

HARRISON,  C.  This  action  was  begun 
July  16,  1909.  The  petition  of  plaintiff  con- 
tains, in  substance,  the  following  allegations: 

(1)  That  plaintiff  is  a  corporation  created 
under  the  laws  of  Kansas,  and  authorized  to 
do  business  in  Oklahoma. 

(2)  That  in  March,  1909,  defendant  em- 
ployed plaintiff  to  negotiate  a  loan  of  $10,- 
000  for  him;  that  the  contract  of  employ- 
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I        ment  was  In  writing,  copy  of  which  la  at- 

:        taohed  tn,  and  made  a  part  of.  the  petition. 

(3)  That,  pursuant  to  the  written  contract, 
plaintiff  procured  the  loan. 

(4)  That  one  of  the  conditions  of  the  con- 
tract of  employment  is  as  follows:  "For 
value  reicelved,  I  do  hereby  promise  and  agree 
to  pay  anch  actual  expenses  as  you  have  In- 
curred In  the  negotiating  of  the  loan  and  the 
examination  of  the  property  and  the  title, 
If  I  do  not  obtain  said  loan  by  reason  of  de- 
fects in  my  title,  or  by  reason  of  my  being 
unable  to  remove  all  incumbrances  from 
said  land;  and  If  yon,  or  any  negotlater  to 
whom  yon  apply  for  me  for  the  above  loan, 
notify  me  of  acceptance  of  said  loan,  and  I 
am  unable  to  or  refuse  to  complete  the  said 
loan,  then  I  agree  to  pay  five  per  cent,  on 
the  amount  of  the  U>an  appUed  for,  and  all 
the  expenses  you  or  the  assignee  of  this  con- 

j         tract  may  have  incurred  for  such  refusal  or 
j         hiablllty  to  complete  said  loan." 
I  (S)  That,  haying  procured  the  loan,  plaln- 

i  tiff  notified  defendant  of  same,  and  defendant 
refused  to  accept  same,  refused  to  execute 
mortgages  to  secure  same,  and  refused  to 
pay  the  5  per  cent,  provided  for  in  the  con- 
tract, as  set  forth  in  paragraph  4  of  the  pe- 
tition, and  in  the  contract  attached  to  and 
made  a  part  of  the  petition. 

(6)  That  plaintiff  expended  considerable 
money  and  time  In  the  negotiation  of  said 
loan,  and  attached  to  its  petition,  as  an  ex- 
hibit, an  itemized  statement  of  the  expenses 
incurred  and  time  expended,  which  is  as  fol- 
lows: 

Oswego,  Kansas,  June  4,  1909. 

Statement  of  Expenses  and  Time  in  tbe  H.  R. 
Balrd  110,000  Loan. 

March  24, 1909.    First    trip    Oswego    to    Tulsa 

R.  R.  fare  )  2  07 

Return    2  07 

liareli24.    One   day's   time 10  00 

April   Ifi.    Livery  hire,   Okmulgee  to  Sapulpa  6  00 
April    IC    Expenses,  team,  (eed,  and  driver's 

bed    100 

April   17.    One    day's   time 10  00 

Marclilt.    Hotel,   Tulsa,  one   day 2  50 

April   17. 2  BO 

April  17.    Fare,   Sapulpa  to   Tulsa SO 

Total    $35  a 

(7)  Tliat  plaintiff  demanded  payment  of 
tbe  5  per  cent  of  tbe  loan  of  $10,000;  that 
defendant  refused  to  pay  same;  wherefore 
plaintiff  asks  Judgment  for  the  sum  of  |500, 
tbe  same  being  6  per  cent,  of  the  amount  of 
tbe  loan,  and  fpr  $35.44  for  expenses  incur- 
red and  time  expended. 

The  defendant  appeared  and  moved  the 
court  to  require  plaintiff  to  separately  state 
and  number  its  several  causes  of  action. 
This  motion  was  overruled;  whereupon  de- 
fendant moved  to  strike  that  portion  of  tbe 
petition  relating  to  the  payment  of  5  per 
cent,  of  the  loan  in  the  event  defendant  fail- 
ed or  refused  to  accept  same,  and  upon  the 
bearing  of  said  motion  it  was  sustained  and 
tbe    ruling  ^cepted  to  by   plaintiff.    The 
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plaintiff  refused  to  plead  further,  and,  the 
jury  liavlng  been  waived  by  both  parties,  the 
court  rendered  Judgment  against  the  defend- 
ant for  $35.44,  which  was  the  amount  daim- 
ed  for  expenses  and  time  In  negotiating  the 
loan.  Defendant  confessed  Judgment.  Plain- 
tiff excepted  to  the  Judgment,  presented  a 
motion  for  new  trial,  which  was  overruled, 
the  ruling  excepted  to,  and  the  case  appeal- 
ed to  this  court. 

The  plaintiff  In  error  presents  the  follow- 
ing assignments:  "(1)  The  court  below  erred 
in  calling  this  cause  for  trial  before  tbe  is- 
sues therein  were  Joined.  (2)  Tbe  court  be- 
low erred  in  striking  out  portions  of  plain- 
tiff's petition.  (3)  Tbe  court  below  erred  in 
striking  out  portions  of  the  defendant's  con- 
tract. (4)  The  court  below  erred  in  over- 
ruling plalntlfT's  motion  for  a  new  trial.  (5) 
The  court  below  erred  In  rendering  Judg- 
ment on  tbe  confession  of  tbe  defendant  be- 
low and  over  tbe  objection  of  tbe  plaintiff 
in  error." 

As  to  the  first  assignment,  the  Issues  pre- 
sented at  the  time  the  case  was  called  were 
those  raised  by  the  defendant's  motion  to 
strike.  These  the  court  was  authorized  to 
hear  and  determine  at  tbe  time  referred  to, 
and,  having  determined  such  Issues  and  ruled 
thereon,  then,  upon  tbe  refusal  of  plaintiff 
to  plead  further,  and  upon  his  not  asking 
for  a  postponement  or  continuance  of  the 
cause,  but  waiving  a  Jury  and  submitting  the 
cause  to  the  court,  it  was  not  error  for  tbe 
court  to  render  Judgment. 

Tbe  remaining  assignments  relate  to  the 
same  question,  and  are  therefore  considered 
as  one  proposition,  viz.:  "Was  that  portion 
of  the  contract,  relating  to  the  payment  of 
the  6  per  cent  of  the  loan  in  case  defend- 
ant failed  or  refused  to  accept  the  loan," 
in  violation  of  sections  857  and  858,  St  Okl. 
1893,  which  statutes  are  still  In  force  in  Ok- 
lahoma, being  sections  1126  and  1127,  Comp. 
Laws  1909,  and  read  as  follows: 

"Sec.  857.  Fixing  Damages  Void.— Every 
contract  by  which  the  amount  of  damages 
to  be  paid,  or  other  compensation  to  be 
made,  for  a  breach  of  an  obligation.  Is  de- 
termined In  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided  by 
tbe  next  section. 

"Sec.  858.  Exceptions.— The  parties  to  a 
contract  may  agree  therein  upon  an  amount 
which  shall  be  presumed  to  be  the  amount 
of  damages  sustained  by  a  breach  thereof, 
when,  from  the  nature  of  the  case,  it  would 
be  impracticable  or  extremely  difilcult  to  fix 
the  actual  damage." 

In  the  case  of  Mansnr-Tebbetts  Implement 
Company  v.  George  R.  Wlllet  10  Okl.  383, 
61  Tac.  1066,  which  was  an  action  by  plain- 
tiff for  $88.40,  claimed  on  account  of  defend- 
ant's refusal  to  receive,  pursuant  to  certain 
provisions  of  a  written  contract  theretofore 
entered  into,  a  line  of  buggies  which  plain- 
tiff bad  sold  to  defendant  Jostlce  Burwell, 
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in  rendering  the  opinion  of  the  court,  In  dis- 
cussing the  section  of  the  contract  under 
which  plaintifF  sought  to  recover,  says:  "The 
petition  Is  not  framed  upon  the  theory  that 
the  plaintiff  suffered  actual  damages;  nor 
were  any  actual  damages  proven.  The  suit 
Is  brought  upon  section  4  of  the  contract, 
which  the  defendant  admits  he  broke,  and 
plaintiff  must  either  win  or  lose  upon  the 
provisions  contained  therein.  This  section  is 
as  follows:  'The  purchaser  agrees':  Not  to 
countermand  this  order,  or  any  part  of  it,  or 
have  shipment  held  beyond  present  season, 
except  on  payment  to  Mansur-Tebbetts  Car- 
riage Mfg.  Co.,  of  20%  of  the  Invoice  price  of 
said  order,  as  liquidated  damages;  and  in  the 
event  we  countermand  said  order,  or  prevent 
shipment  as  per  this  contract,  we  agree  to 
pay  said  Mansur-Tebbetts  Carriage  Mfg.  Co., 
said  per  cent,  as  liquidated  damages.  If 
shipment  of  this  order  Is  directed  held  be- 
yond time  specified  In  this  contract,  it  may 
be  80  held  or  canceled  at  the  option  of  said 
Mansur-Tebbetts  Carriage  Mfg.  Co.' " 

After  discussing  other  features  of  the  con- 
tract therein  sued  on,  or  sought  to  be  enforc- 
ed, the  court  says  further:  "This  contract, 
in  so  far  as  it  attempts  to  fix  a  given  sum, 
or  per  centum  of  the  purchase  price  of  the 
goods,  as  liquidated  damages.  Is  absolutely 
void,  and  cannot  be  enforced." 

After  quoting  the  statutes  on  this  question, 
the  court  concludes:  "It  would  not  be  im- 
practicable nor  extremely  difficult  to  fix  the 
actual  damages  which  plaintiff  sustained  by 
reason  of  defendant's  refusal  to  receive  the 
goods;  therefore,  under  the  laws  of  Okla- 
homa, the  parties  could  not  stipulate  as  to 
any  specific  amount  as  liquidated  damages." 
This  rule  was  followed  in  the  case  of  Haynes 
v.  Brown,  18  Okl.  389,  89  Pac.  1124;  also  in 
Haier  v.  McDonald,  21  Okl.  470,  96  Pac.  654. 

There  ia  nothing  in  the  case  at  bar  which 
takes  it  from  the  rule  In  the  cases  above 
cited.  There  is  no  actual  damage  alleged  in 
the  petition,  except  those  for  which  Judg- 
ment was  rendered. 

It  is  contended  by  counsel  for  plaintiff  in 
error  that  the  action  was  brought  on  the 
theory  of  quantum  meruit.  If  this  be  true, 
then  the  petition  is  defective  for  failure  to 
allege  facts  sufficient  to  Justify  a  Judgment 
on  this  theory.  It  simply  pleads  a  failure  to 
accept  the  loan,  sets  out  the  sections  of  con- 
tract which  it  seeks  to  enforce,  and  asks  for 
Judgment  under  the  proTisions  of  such  sec- 
tion solely,  without  any  allegation  as  to 
wherein  plaintiff  was  damaged  in  any  man- 
ner, and  without  alleging  any  other  reason 
or  grounds  for  recovery  than  under  the  bare 
provisions  of  the  contract;  and  we  think  on 
the  face  of  the  petition  Judgment  could  not 
have  been  properly  rendered  upon  any  other 
theory  than  that  the  contract  provided  for 
liquidated  damages,  and  that  such  provision 
in  the  contract  was  In  violation  of  the  stat- 
utes. 


Therefore,  in  view  of  the  pleadings,  we 
are  of  the  opinion  tliat  the  Judgment  of  the 
court  below  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  640) 
WOOD  T.  JONES  et  al. 
(Supreme  Court  of  Oklahoma.     Feb.  6,  1912. 
Rehearing  Denied  April  9,  1912.) 

(SyUabttt  by  the  Court.) 

1.  Appeal  and  Error   (|  664*) — Rkcobd  — 
Case-Made. 

A  purported  case-made,  which  is  not  serv- , 
ed  within  three  days  after  the  judgment  or  or- 
der appealed  from  is  entered,  or  within  an  ex- 
tension of  time  duly  allowed  is  a  nullity,  and 
cannot  be  considered  by  the  Supreme  Court. 

[Ed.  Note. — For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  {{  2501-2506,  2555-2559; 
Dec,  Dig.  i  564.*] 

2.  Appeal  and  Erbob  ({  S68*)— Case-Madb 
— Settlement. 

It  ia  essential  that  oil  parties  to  an  actioa 
be  present,  and  hove  proper  notice  of  the  pres- 
entation of  the  case-made  for  settlement,  iu 
order  that  they  may  suggest  amendments  or 
present  objections  to  the  case-made,  as  thus 
presented  for  settlement. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2523-2529;  Dec  Dig.  { 
508.*] 

Commissioners'  Opinion,  Division  No.  1. 
EJrror  from  Jackson  County  Court;  W.  T. 
McConnell,  Judge. 

Action  by  F.  M.  Wood  against  B.  J.  Jones 
and  the  Duke  State  Bank.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Dis- 
missed. 

W.  C.  Austin,  of  Eldorado,  for  plaintiff  hi 
error.  Everett  Petry,  of  Altus,  for  Duke 
State  BanlL 

ROBERTSON,  C.  [1]  The  Judgment  of 
the  court  below  In  this  case  was  entered  May 
4,  1909.  Plaintiff  was  given  90  days  in  which 
to  prepare  and  serve  a  case  for  this  court; 
defendants  to  have  10  days  to  suggest  amend* 
ments,  and  same  to  be  settled  and  signed  on 
five  days'  notice  by  either  party,  in  writing. 
(Record,  p.  93.)  The  case  was  served  on  the 
Duke  State  Bank  October  2,  1909,  as  shown 
by  the  following  acceptance :  "I,  Everett  Pe- 
try, attorney  for  the  Duke  State  Bank,  here- 
by accept  service  of  the  above  and  forego- 
ing case-made,  this  the  2d  day  of  October 
1909.  Everett  Petry,  Attorney  for  Duke 
State  Bank."  This  was  151  days  after  the 
rendition  of  the  Judgment,  and  no  extension 
of  time  was  asked  for  by  the  plaintiff  in  er- 
ror, or  granted  by  the  trial  court.  Conse- 
quently the  purported  case-made  Is  a  nullity, 
and  the  errors  assigned  in  the  petition  Ui  er- 
ror, so  far  as  they  might  have  been  inquired 
into  by  virtue  of  a  properly  prepared,  served, 
and  certified  case-made,  cannot  be  considered 
by  this  court.  It  is  also  a  settled  rule  of 
this  court  that  alleged  errors,  as  set  up  in 
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the  i>etition  In  error  in  this  case,  and  relied 
upon  by  plaintiff  In  error  In  his  brief,  and 
whioh  do  not  appear  on  the  face  of  the  rec- 
ord, and  are  not  preserved  by  bill  of  excep- 
tions or  case-made,  cannot  be  reviewed  in 
this  court  In  the  case  at  bar  the  only  er- 
rors assigned  require  an  examination  of  the 
evidence,  and  Inasmuch  as  the  same  was  not 
preserved  by  bill  of  exceptions  or  case-made, 
this  court  cannot  examine  the  same. 

(2]  Another  fatal  defect  In  this  record  Is 
that  £L  J.  Jones,  one  of  the  defendants  be- 
low, and  a  necessary  party,  and  one  who 
would  be  affected  by  the  Judgment  of  this 
court,  was  not  made  a  party  to  this  appeal. 
In  Rachel  Thompson  et  al.  v.  J.  S.  Fulton, 
119  Pac.  244,  not  yet  officially  reported,  this 
question  was  ably  discussed  by  Mr.  Justice 
Williams,  who  said :  "It  Is  essential  that  all 
parties  to  an  action  be  present,  and  have 
proper  notice  of  the  presentation  of  the  case- 
made  for  settlement,  In  order  that  they  may 
Busiest  amendments  or  present  objections  to 
the  case-made  as  thus  presented  for  settle- 
ment" In  this  case  no  attempt  was  made 
to  Join  Jones  as  defendant  in  error,  and  as 
to  him  this  case-made  could  be  settled  only 
within  the  prescribed  three  days  provided  by 
law;  but  no  extension  of  time  was  granted 
or  allowed,  to  serve  the  same  on  him,  and  Jt 
is  a  well-established  rale  of  this  court  that  a 
case  not  served  within  three  days  after  the 
Judgment  sought  to  be  reversed  is  entered,  or 
within  an  extension  of  time  allowed  by  the 
court  or  Judge,  is  void,  and  will  not  be  con- 
sidered. 

The  court,  therefore,  not  being  authorized 
to  Inquire  into  the  alleged  errors,  the  peti- 
tion in  error  should  be  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  317) 

REDWINE  et  al.  v.  ANSLEY  et  al. 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(SyUaiut  it/  the  Court.) 

1.  Indians    (§   18*)— Ali^thed   Lands— Lia- 
BiUTT  FOB  Debts  of  Deceased  Allottee. 

Under  the  treaty  between  the  United 
States  and  the  Choctaw  and  Chickasaw  Tribes 
of  Indians,  known  as  the  "Atoka  Agreement," 
the  allotted  lands  of  the  deceased  members  of 
either  of  such  tribes,  after  such  lands  have 
passed  to  the  heirs  of  the  deceased,  cannot  he 
sold  b;^  creditors  of  deceased  to  satisfy  debts 
or  obligations  incurred  by  him  prior  to  the 
time  at  which  such  lands  were  to  become  alien- 
able. 

[Ed.    Note.— For   other    cases,    see   Indians, 
Cent.  Dig.  {  49;  Dec.  Dig.  §  18.*] 

2.  Indians    (|    18*)— Alloited   Lands— Ex- 

EMTTI0N9. 

Rents  and  profits  from  the  allotted  lands 
of  a  deceased  Choctaw  or  Chickasaw  Indian, 
accruing  after  the  death  of  allottee,  after  they 
have  been  collected  and  paid  to  the  heirs,  can- 
not be  subjected  by  creditors  of  deceased  to  the 
payment  of  debts  or   obligations  incurred  by 


deceased  prior  to  the  time  his  allotments  were 
alienable.  , 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  J  49;  Dec.  Dig.  {  18.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Pittsburg  Coun- 
ty;  PresUe  B.  Cole,  Judge. 

Action  by  W.  N.  Redwlne  and  others 
against  William  Ansley  and  others.  Judg- 
ment sustaining  defendants'  demurrer,  and 
plaintiffs  bring  error.    Affirmed. 

W.  N.  Redwine,  of  McAlester,  and  Wiley 
H.  Jones,  of  Oklahoma  City,  for  plaintiffs 
in  error.  Amote  &  Monk,  of  McAlester,  for 
defendants  in  error. 

HARRISON,  C.  This  was  an  action,  filed 
April  12, 1909,  in  the  district  court  of  Pitts- 
burg county  by  W.  N.  Redwlne  and  Wiley  H. 
Jones,  in  behalf  of  themselves  and  other  al- 
leged creditors  of  W.  H.  Ansley,  deceased, 
against  Wm.  Ansley,  Gilbert  Ansley,  Joseph 
Ansley,  and  Irene  Richards,  heirs  of  deceas- 
ed. The  deceased,  a  Choctaw  Indian  by 
blood,  owned,  at  the  time  of  his  death,  cer- 
tain tracts  of  land  allotted  to  him  under  the 
provisions  of  the  treaty,  known  as  the  "Ato- 
ka Agreement"  and  "Supplemental  Agree- 
ment," between  the  United  States  and  the 
Choctaw  and  Chickasaw  Tribes  of  Indians. 
The  plaintiffs  seek  Judgment  against  the 
heirs  of  deceased  for  debts  Incurred  by  de- 
ceased during  his  lifetime,  and  to  subject 
the  estate  of  deceased,  after  It  had  passed 
to  the  heirs,  to  the  satisfaction  of  said  debts, 
and  ask  for  a  receiver  to  take  charge  of  the 
estate  and  dispose  of  same  In  satisfaction  of 
said  Indebtedness.  The  petition  in  error,  pe- 
tition In  the  court  below,  demurrer  to  same, 
and  order  of  the  court  below,  sustaining  the 
demurrer,  constitute  the  material  parts  of 
this  record.    The  petition  reads  as  follows: 

"W.  N.  Redwlne  and  Wiley  H.  Jones,  Plain- 
tiffs, V.  William  Ansley,  Gilbert  Ansley, 
Joseph  Ansley,  Irene  Richards,  Defend- 
ants. Petition. 
"Plaintiffs,  who  sue  in  behalf  of  them- 
selves and  ail  other  creditors,  respectfully 
show  to  the  court  that  W.  H.  Ansley  depart- 
ed life,  testate,  on  or  about  the  Ist  day  of 
April,  1905,  and  naming  in  tils  last  will  and 
testament  W.  A.  Walker,  as  his  executor; 
that  the  said  W.  H.  Ansley  was  a  Choctaw 
Indian  by  blood,  being  of  less  than  one-half 
Indian  blood,  and  as  which  died  seised  and 
possessed  of  an  allotment  of  land  In  the 
Choctaw  Nation,  which  is  described  as  fol- 
lows, to  wit:  The  N.  B.  %  of  the  N.  E.  % 
and  the  S.  ^  of  the  N.  E.  %  and  the  S.  E. 
%  of  the  S.  E.  %  of  the  N.  W.  %  of  sec- 
tion 29,  and  the  W.  %  of  the  S.  W.  V4,  of 
the  N.  W.  ^,  of  section  28,  all  in  township 
6  N.,  range  14  E.,  in  Pittsburg  county,  state 
of  Oklahoma,  and  included  in  homestead  pat- 
ent No.  2,111.  The  N.  a  %  of  the  S.  E.  % 
of  the  N.  W.  V*  and  the  S.  W.  %  of  the  S. 
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R  %  Of  the  N.  W.  ^.  and  the  S.  ^  of  the 
S.  W.  %  and  the .%  of  the  N.  %  of  the  S. 
%  of  section  29,  township  6  N.,  range  4  E., 
and  the  S.  E.  ^  of  the  M.  E.  >4  of  section 
16,  township  5  N.,  range  14  E.,  Pittsburg 
county,  Oklahoma,  and  all  included  in  allot- 
ment patent  No.  1,489,  amounting  in  all  to 
310  acres. 

"Plaintiffs  state  further  to  the  court  that 
this  is  all  the  property  of  which  said  deceas- 
ed, W.  H.  Ansley,  died  seised  and  possessed, 
in  so  far  as  they  have  any  knowledge,  ex- 
cept a  small  amount  of  personal  property, 
which  was  not  more  than  snfflclent,  If  suffi- 
cient, to  pay  the  funeral  expenses  of  the 
deceased  and  the  expenses  incident  to  his 
last  illness. 

"Plaintiffs  further  state  that  the  last  will 
and  testament  of  the  deceased,  W.  H.  Ans- 
ley, is  in  the  following  words  and  figures, 
to  wit: 

"  'In  the  name  of  (Jod,  Amen.  I,  'William 
Henry  Ansley,  being  of  sound  mind  and 
memory,  but  knowing  the  uncertainty  of 
human  life,  do  now  make  and  publish  this 
my  last  will  and  testament,  that  is  to  say: 
Notify  W.  A.  Walker  of  McAlester,  I.  T., 
and  request  him  to  be  appointed  administra- 
tor of  my  estate,  pay  all  debts  and  divide 
the  remainder  equally  among  two  brothers, 
one  sister  and  my  father  and  W.  A.  Walker. 
William  Henry  Ansley.     [Seal.] 

"  'Signed,  sealed,  published  and  declared 
by  the  said  William  Henry  Ansley,  the  tes- 
tator, as  and  for  his  last  will  and  testament, 
and  we,  at  his  request  and  in  his  presence 
and  in  the  presence  of  each  other,  have 
hereto  subscribed  our  names  as  witnesses 
thereto,  this  28th  day  of  April,  1904.  [Sign- 
ed.] John  Raleigh.  Frank  Smith.  Frank 
Craig.     H.  E.  WUllams.' 

"That  the  said  W.  H.  Ansley,  deceased, 
left  surviving  him  as  his  sole  next  of  kin 
his  father,  Wm.  Ansley,  and  two  brothers, 
Gilbert  and  Joseph  Ansley,  and  one  sister, 
Irene  Richards,  formerly  Ansley,  who  are  all 
residents  of  Pittsburg  county,  Okl. 

"Plaintiffs  further  state  that  the  said  ex- 
ecutor, W.  A.  Walker,  duly  qualified  as  such 
and  entered  upon  the  discharge  of  his  du- 
ties, received  the  various  claims,  and  filed 
them,  that  were  exhibited  to  him,  as  exec- 
utor, against  the  estate  of  W.  H.  Ansley,  de- 
ceased, and  paid  off  such  obligations  as  the 
I>ersonal  property  of  the  deceased  which 
came  to  his  hands  would  meet,  and  proceed- 
ed, as  executor  of  said  estate,  to  take  charge 
of  the  allotment  of  the  deceased,  heretofore 
des<:ribed,  and  rent  or  lease  the  same  to  va- 
rious tenants,  and  this  he  continued  to  do 
up  until  about  October,  1907,  and  in  the 
meantime  there  accumulated  upon  his  hands, 
as  rents  and  profits  arising  from  said  allot- 
ment, something  more  than  the  sum  of  ?T00. 

"Plaintiffs  further  show  to  the  court  that 
the  said  deceased,  W.  H.  Ansley,  was  never 
married;   that  he  never  became  the  head  of 


a  family;  that  he  left  surviving  him  no  de- 
scendants, but  only  ascendants  and  collateral 
as  next  of  kin,  as  heretofore  stated.  Plain- 
tiffs further  show  to  the  court  that  on  or 
about  the  4th  day  of  October,  1907,  the  de- 
fendant Win.  Ansley,  father  of  the  deceased, 
W.  H.  Ansley,  contending  that  he  was  en- 
titled by  inheritance  to  a  life  estate  in  said 
allotment,  and  that  the  deceased,  W.  H.  Ans> 
ley,  being  a.  Choctaw  Indian  by  blood,  was 
without  power  to  convey  said  allotment-  in 
his  will,  made  application  to  the  United 
States  Court  at  McAlester  to  have  said  allot- 
ment taken  oat  of  the  hands  of  said  executor 
and  turned  over  to  him  as  a  life  tenant,  and 
an  order  was  made  by  the  <kmrt  accordingly. 
"Plaintiffs  fnrther  state  that  a  short  time 
subsequent  to  this  action,  as  they  are  inform- 
ed and  believe,  that  the  rents  and  profits 
in  the  hands  of  said  executor  accruing  from 
said  allotment,  as  heretofore  described,  wwe 
also  by  said  executor,  in  connection  with 
said  allotment,  transferred  and  turned  over 
to  said  Wm.  Ansley,  who  is  now  holding,  oc- 
cupying, using,  and  controlling  said  allot- 
ment and  appropriating  to  his  own  use  the 
rents  and  profits  of  said  allotment  turned 
over  or  transferred  to  him  by  the  executor, 
as  before  stated. 
."Plaintiffs  further  state  that  they  are 
bona  fide  creditors  of  the  said  W.  H.  Ans- 
ley, deceased;  that  a  short  time  prior  to 
his  death  they  became  surety  for  him  to  the 
First  National  Bank  of  McAlester  in  the 
sum  of  $95,  as  they  now  remember,  which 
sum  matured,  as  they  believe,  on  or  about 
the  11th  day  of  May,  1905,  and  which,  not 
being  discharged  at  maturity  or  before,  ei- 
ther by  said  W.  H.  Ansley  or  his  executor. 
W.  A.  Walker,  has  been  by  plaintiffs  renew- 
ed from  time  to  time,  they  executing  in  said 
renewals  to  said  bank  their  individual  note, 
until  the  sum  now  due  amounts,  perhaps, 
or  about  as  they  remember,  to  $130  or  prob- 
ably more,  which  plaintiffs  allege  to  be  Just- 
ly due  them  as  sureties  of  the  said  W.  H. 
Ansley,  deceased,  and  that  the  same  is  sub- 
ject to  no  offset  or  credit  of  which  they 
have  any  knowledge.  A  copy  of  the  note 
representing  the  amount  now  due  will  be 
found  as  an  exhibit  to  this  complaint,  and 
marked  'A.' 

"Plaintiffs  further  show  to  the  court  that 
the  said  W.  H.  Ansley,  deceased.  Is  largely 
Indebted  to  various  other  creditors,  to  wit, 
to  the  First  National  Bank  of  McAlester, 
or  to  the  sureties  on  his  undertaking  to  the 
said  bank.  In  the  sum  of  $530,  with  interest, 
to  the  American  National  Bank  or  to  the 
sureties  on  his  undertaking,  in  the  sum  of 
$75,  with  interest,  to  W.  A.  Walker  in  the 
sum  of  $365.50,  with  interest,  to  C.  Spring- 
er, or  the  sureties  on  his  undertaking  to 
said  Springer,  in  the  sum  of  $380.84,  and  to 
Coal  City  Savings  Bank  or  Its  successors, 
or  the  sureties  on  his  undertaking,  in  the 
sum  of  $332,  with  Interest,  aggr^ating. 
without    interest,    the    sum    of    $1,773.34. 
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Said  W.  H.  Ansley,  as  plaintiffs  are  Inform- 
ed and  believe,  also  owes  rarlons  other  per- 
sons various  amounts,  and  plaintiffs  state 
that,  as  they  are  Informed  and  believe, 
there  are  no  assets  In  the  hands  of  said 
executor  with  which  to  liquidate  the  debts 
of  the  deceased,  and  that  said  executor  is 
onable  to  pay  the  same,  and  that  said  es- 
tate of  the  deceased  Is  Insolvent. 

"Plaintiffs  farther  state  that,  while  It 
might  be  true,  owing  to  the  limitations  with 
which  the  testamentary  capacity  of  a  Choc- 
taw Indian  by  blood  have  been  alleged  to 
be  hedged  about,  that  the  said  W.  H.  Ans- 
ley, deceased,  while  not  in  any  sense  in- 
tending to  admit  this  to  be  true,  might  have 
been  Incapacitated  to  dispose  of  his  allot- 
ment by  last  will  and  testament,  still,  this 
restriction  or  want  of  power  to  convey  by 
last  will  and  testament  would,  In  no  sense, 
signify  or  indicate  that  said  allotment,  up- 
on the  death  of  said  W.  H.  Ansley,  de- 
ceased, passed  to  bis  next  of  kin,  free  from 
the  claims  and  rights  of  creditors,  and  es- 
pecially would  this  be  true  as  to  the  rents 
and  profits  arising  from  said  allotment;  and 
plaintiffs  aver  that  said  William  Ansley 
could  only  take  said  allotment  and  the  rents 
and  profits  arising  from  the  same  in  trust 
for  the  use  and  benefit  of  all  the  bona  fide 
creditors  of  W.  H.  Ansley,  deceased,  and 
that  he  could  not  take  the  same,  or  any  In- 
terest therein,  by  any  rule  of  law  or  justice, 
and  hold  and  appropriate  the  same  to  his 
own  use,  to  the  detriment  and  disparage- 
ment of  the  creditors  of  the  deceased,  W. 
U.  Ansley. 

"Plaintiffs  further  state  upon  information 
and  belief  that  other  creditors  of  the  said 
W.  H.  Ansley,  deceased,  are  threatening 
and  are  liable  to. bring  suit  against  bis  es- 
tate, so  that  the  same  is  in  great  danger  of 
being  consumed  or  largely  consumed,  by  a 
multiplicity  of  suits. 

"The  premisies  considered,  the  plaintiffs 
pray : 

"(1)  lliat  they  be  allowed  to  file  this  as 
a  general  creditors'  bill  in  behalf  of  them- 
selves and  all  other  creditors  of  the  said 
W.  H.  Ansley,  deceased,  and  that  the  bill  be 
by  your  honor  sustained  as  such. 

"(2)  That  all  those  named  as  defendants 
in  the  caption  of  this  complaint  be  made 
such  by  the  Issuance  and  service  of  all  prop- 
er process,  and  that  they  be  required  to  an- 
swer this  complaint  fully  and  truly,  but  not 
on  oath;    their  oaths  being  waived. 

"0)  That  all  of  the  bona  fide  creditbrs 
of  the  deceased,  W.  H.  Ansley,  be  required 
to  prosecute  their  claims  and  demands 
against  the  estate  of  the  said  W.  B.  Ansley, 
deceased,  In  this  court  and  in  this  cause, 
and  to  that  end  that  they  be  allowed  to 
file  their  i>etitions  in  term  or  in  vacatioo, 
exhibiting  their  respective  claims  and  de- 
mands, and  prove  the  same  before  the  ref- 
eree or  master  in  chancery,  and  that  they 
be  granted  all  the  boiefits  of  this  proceed- 


ing to  which  platatiSB  may  be  entitled,  and 
that  the  referee  -or  master  In  chancery  be 
directed,  by  due  publication,  to  notify  all 
the  creditors  of  the  said  W.  H.  Ansley,  de- 
ceased, to  file  their  claims  in  this  cause; 
that  Judgment  be  rendered  against  the  de- 
fendant Wm.  Ansley  for  the  amount  of 
rents  and  profits  that  be  has  received,  and 
also  that  were  turned  over  to  him  by  said 
executor,  arising  from  said  allotment,  here- 
tofore described,  of  the  said  W.  H.  Ansley, 
deceased. 

"(4)  That  a  receiver  be  appointed  to  take 
Into  his  possession  the  said  allotment  and 
all  notes  and  other  evidence  of  indebtedness 
arising  from  ttie  rents  and  profits  of  said 
allotment  now  in  the  possession  of  the  de- 
fendant Wm.  Ansley,  and  that  said  receiver 
be,  and  is  hereby,  empowered  and  directed 
to  proceed  at  once  to  collect  from  the  de- 
fendant Wm.  Ansley  any  and  all  sums  that 
he  may  receive  arising  from  the  rents  and 
profits  from  said  allotment,  and  that  what- 
ever notes  or  other  evidence  of  Indebtedness 
that  may  now  be  or  standing,  representing 
rents  and  profits  arising  from  said  allot- 
ment, that,  as  the  same  mature,  said  re- 
ceiver be,  and  the  same  is  hereby,  author- 
ized, empowered,  and  directed  to  bring  all 
suits  necessary  to  collect  said  sums,  hereto- 
fore mentioned  and  to  do  all  other  acts 
necessary  to  collect  or .  protect  the  assets 
of  the  estate  of  the  said  W.  H.  Ansley,  de- 
ceased. 

"(5)  That  all  the  rents  and  profits,  here- 
tofore indicated,  arising  from  said  allot- 
ment be  first  collected  in  by  said  receiver 
and  prorated  among  all  the  creditors  of  the 
deceased,  W.  H.  Ansley,  and  to  the  payment 
of  costs  and  expenses  of  this  action;  and, 
if  the  same  should  be  insufllclent  to  Batisfy 
the  claims  of  creditors  and  costs  that  said 
receiver  be,  and  is  hereby,  authorized  and 
emiMwered  to  sell  said  allotment  and  apply, 
the  proceeds  of  the  same,  as  heretofore  in- 
dicated, as  rents  and  profits  arising  theren 
from. 

"(6)  Plaintiffs  furttier  pray  that  said  re- 
ceiver be,  and  is  hereby,  'authorized  and 
empowered  to  take  charge  of  said  allotment, 
and  lease  or  rent  the  same  untU  such  time 
as  he  shall  have  collected  in  the  rents  and 
profits  so  received  by  him,  by  or  from  said 
allotment  up  to  the  time  of  the  filing  of  this 
bill,  and  if  said  rents  and  profits,  when  so 
collected  in  by  said  receiver,  are  found  in- 
sutticient  to  satisfy  the  claims  and  demands 
of  all  bona  fide  creditors  of  the  said  W.  H. 
Ansley,  deceased,  together  with  the  costs 
and  expenses  of  this  receivership,  then,  .and 
in  that  event,  that  said  receiver  be,  and  Is 
hereby,  authorized  to  seU  said  allotment 
and  apply  the  proceeds  of  said  sale  as  here- 
tofore indicated;  but,  in  the  event  that  this 
court  should  find  that  said  allotment  cannot 
be  subjected  to  the  claims  of  creditors  in 
this  action,  then,  and  in  that  event,  plain- 
tiffs, pray  that  said  receivership  be  contlm- 
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ued  nntil  sucb  time  as  tbe  rents  and  profits 
arising  from  said  allotment  are  sufficieut 
to  satisfy  tbe  claims  of  all  creditors  and 
all  costs  and  expenses  incident  to  tbis  ac- 
tion. 

"(7)  That  the  referee  or  master  in  chancery 
be  directed  to  take  and  state  an  account 
showing:  (1)  The  assets  of  the  estate  of  tbe 
said  W.  H.  Ansley,  deceased.  (2)  Tbe  names 
of  the  preferred  creditors,  if  any,  and  the 
amount  due  each,  and  tbe  particular  asset  on 
which  each  has  a  lien  op  superior  equity. 
(3)  Tbe  names  of  the  general  creditors  and 
amount  due  each.  °  (4)  Tbe  probable  amount 
of  the  costs  and  expenses  of  this  action,  in- 
cluding the  expenses  and  compensation  of 
tbe  receiver  and  reasonable  counsel  fees.  (5) 
The  prorating  of  the  general  creditors  out  of 
the  fund  subject  to  distribution  among  them. 

"(8)  That  plaintiffs  and  other  creditors  of 
the  said  W.  H.  Ansley  be  granted  all  such 
other  and  further  relief  as  they  may  be  en- 
titled to  in  law  or  equity. 

"Redwine  &  Bonesteel, 
"Jones  &  Keith, 

"Solicitors  for  Plaintiffs. 
"State  of  Oklahoma,  Pittsburg  County. 

"Wiley  H.  Jones  makes  oath  that  tbe  state- 
ments in  tbe  foregoing  complaint,  made  of  his 
own  knowledge,  are  true,  and  that  those 
made  on  information  and  belief  he  believes 
to  be  true.  Sworn  to  and  subscribed  to  be- 
fore me,  this  tbe  8tb  day  of  April,  1909. 
[Signed]  Wiley  H.  Jones,  by  W.  B.  BUey, 
Clerk.    C.  J.  Hefley,  Deputy." 

Plaintiffs  in  error  submit  three  assign- 
ments of  error: 

(1)  "The  court  erred  in  sustaining  tbe  de- 
murrer of  appellees  and  in  dismissing  appel- 
lant's petition.  This  action  of  the  court  was 
error,  because  not  supported  either  by  the 
facts,  as  set  up  in  the  petition  filed  in  the 
court  below,  or  by  the  law." 

(2)  "The  court  erred  in  refusing  the  ap- 
plication of  appellants  for  tbe  appointment 
of  a  receiver.  This  was  also  error  both  upon 
the  law  and  the  facts,  as  such  facts  appear 
from  the  averments  of  tbe  petition  filed  In 
the  court  below." 

(3)  "The  court  erred  in  not  overruling  ap- 
pellee's demurrer  to  the  petition  of  appel- 
lants and  proceeding  to  trial  of  tbe  case  up- 
on its  merits  upon  proper  issues  joined." 

In  considering  tbe  three  assignments  of 
error,  we  are  Inclined  to  treat  them  as  one, 
inasmuch  as  each  assignment  directs  us  to 
the  same  question  of  law,  viz.:  Does  tbe  pe- 
tition state  facts  suflScient  to  constitute  a 
cause  of  action  against  the  defendants,  or  ei- 
ther of  them?  A  determination  of  tbis  ques- 
tion logically  settles  tbe  question  whether  tbe 
court  erred  In  sustaining  the  demurrer, 
whether  it  was  error  to  deny  the  application 
for  a  receiver,  upon  the  facts  alleged  in  tbe 
petition,  and  whether  the  court  erred  in  not 
overruling  the  demurrer.  If  tbe  petition 
stated  a  cause  of  action  against  tbe  defend- 


ants, or  either  of  them,  then  the  court  erred 
in  sustaining  the  demurrer.  If  it  did  not, 
then  the  demurrer  was  correctly  sustained, 
tbe  application  for  receiver  was  properly  de- 
nied, and  tbe  court  was  right  in  not  overml- 
Ing  the  demurrer.  Therefore  a  determina- 
tion of  tbis  one  question  decides  this  case. 

Counsel  for  plaintiffs  In  error,  In  their 
brief,  suggest  that  a  determination  of  this  ac- 
tion is  predicated  upon  two  propositions, 
viz.: 

(1)  "Does  land  allotted  to  a  member  of  the 
Choctaw  Nation  or  Tribe  of  Indians,  who  has 
never  been  married,  and  who  dies  vrlthout  is- 
sue, pass  to  ascendants  or  collaterals,  free 
from  the  debts  of  such  allottee  contracted 
prior  to  tbe  time  that  said  land  l>ecame  alioi- 
able? 

(2)  "Do  the  rents  and  profits  of  lands  al- 
lotted to  a  member  of  tbe  Choctaw  Nation  or 
Tribe  of  Indians,  upon  the  death  of  tbe  al- 
lottee, pass  to  ascendants  or  collaterals,  free 
from  debts  of  the  allottee  contracted  prior  to 
the  time  said  lands  were  alienable?" 

Tbis  contention,  we  think,  is  correct,  as 
the  question  before  us  is  the  sufficiency  of 
tbe  petition,  and  an  answer  to  these  two  prop- 
ositions determines  whether  tbe  facts  al- 
leged in  the  petition  are  sufficient  to  consti- 
tute a  cause  of  action. 

[1]  As  to  the  first  proposition,  we  deem  it 
immaterial  whether  the  deceased  allottee 
was  a  single  man  or  a  married  man,  or 
whether  his  estate  passed  to  direct  or  collat- 
eral heirs.  Counsel  seem  to  argue  that  the 
question  might  have  a  different  effect  on  di- 
rect heirs  to  that  which  It  might  have  on 
collateral  heirs,  and  we  concede  that  there 
might  be  a  reason  for  a  distinction ;  but  the 
provisions  of  tbe  Atoka  Agreement  make  no 
such  distinction.  Tbe  question  is :  Does  land 
allotted  to  a  member  of  the  Choctaw  Nation 
or  Tribe  of  Indians  pass  to  his  heirs,  free 
from  the  debts  of  such  allottee  contracted 
prior  to  the  time  the  allotment  became  alien- 
able, under  the  treaty  in  force  between  such 
tribe  of  Indians  and  tbe  United  States? 
And  it  Is  immaterial  in  settling  this  question 
whether  tbe  estate  passed  to  the  heirs  by 
will,  or  under  tbe  law  of  descent  and  dis- 
tribution then  in  force.  Section  29  of  tbe 
act  of  Congress  of  June  28, 1898,  c.  517,  rati- 
fying tbe  treaty  between  the  United  States 
and  the  Choctaw  and  Chickasaw  Tribes  of 
Indians,  known  as  tbe  "Atoka  Agreement" 
(30  Stat.  495),  provides:  "All  the  lands  al- 
lotted shall  be  nontaxable  while  tbe  title  re- 
mains In  the  original  allottee,  but  not  to  ex- 
ceed twenty-one  years  from  date  of  patent, 
and  each  allottee  shall  select  from  his  al- 
lotment a  homestead  of  one  hundred  and  sixty 
acres,  for  which  he  shall  have  a  separate  pat- 
ent, and  which  thall  be  inalienable  for  twen- 
ty-one yean  from  date  of  patent.  This  pro- 
vision shall  also  apply  to  the  Choctaw  and 
Chickasaw  freedman  to  the  extent  of  his  al- 
lotment.    Selections  for  taomeatead  for  mi- 
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nors  to  be  made  as  provided  herein  In  case  of 
allotment,  and  the  remainder  of  the  lands 
allotted  to  said  members  shall  be  alienable 
for  a  price  to  be  actually  paid,  and  to  include 
no  former  indebtedness  or  oMigation — one- 
fourth  of  said  remainder  In  one  year,  one- 
fonrth  in  three  years,  and  the  balance  of  said 
alienable  lands  in  five  years  from  date  of 
patent.  That  all  contracts  looking  to  the 
sale  or  incumbrance  in  any  way  of  the  land 
of  an  allottee  except  the  sale  hereinabove 
provided,  shall  be  null  and  void." 

This  treaty  was  supplemented  by  a  subse- 
quent treaty  between  the  Choctaw  and  Chick- 
asaw Nations  or  Tribes  of  Indians  and  the 
United  States,  which  treaty  was  ratified  by 
act  of  Congress  of  July  1,  1902,  c.  1302,  32 
Stat  641,  section  12  of  which  provides: 

Section  12.  "Each  member  of  said  tribes 
shall,  at  the  time  of  the  selection  of  his  al- 
lotment, designate  as  a  homestead  out  of 
said  allotment  land  equal  In  value  to  one 
hundred  and  sixty  acres  of  the  average  al- 
lottable  land  of  the  Choctaw  and  Chickasaw 
Nations,  as  nearly  as  may  be,  which  shall  be 
inalienable  during  the  lifetime  of  the  allot- 
tee, not  exceeding  twenty-one  years  from  the 
date  of  certificate  of  allotment,  and  separate 
certificate  and  patent  shall  issue  for  said 
homestead." 

Section  15.  "Lands  allotted  to  members 
and  freedmen  shall  not  be  affected  or  en- 
cumbered by  any  deed,  debt,  or  obligation 
of  any  character  contracted  prior  to  the  time 
at  which  said  land  may  be  alienated  under 
this  act,  nor  shall  said  lands  be  sold  except 
as  herein  provided." 

Section  16.  "All  lands  allotted  to  the  mem- 
l>ers  of  said  tribes,  except  such  land  as  is  set 
aside  to  each  for  a  homestead  as  herein  pro- 
vided, shall  be  alienable  after  issuance  of 
patent  as  follows :  One-fourth  in  acreage  In 
one  year,  one-fourth  in  acreage  In  three 
years,  and  the  balance  in  five  years ;  in  each 
case  from  date  of  patent:  Provided,  that 
such  land  shall  not  be  alienable  by  the  allot- 
tee or  his  heirs  at  any  time  before  the  ex- 
piration of  the  Choctaw  and  Chickasaw  trib- 
al governments  for  less  than  its  appraised 
value." 

It  is  suggested  by  counsel  for  plaintiffs  in 
error,  in  their  brief,  that  the  two  acts  above 
quoted  from  are  In  pari  materia,  and  should 
therefore  be  construed  together,  citing  Nelson 
V.  Fightmaster,  4  Okl.  38,  44  Pac.  213,  Jordan 
T.  Gower,  1  Baxt  (Tenn.)  103,  Cook  v.  Allee, 
119  Iowa,  226,  93  N.  W.  93,  all  of  which  we 
have  carefully  examined.  In  each  of  these 
authorities,  however,  the  court  construes  sep- 
arate legislative  enactments  of  their  respec- 
tive states  on  the  subject  of  exemptions;  and, 
while  the  same  rule  might  apply  in  constru- 
ing an  exemption  law  as  in  construing  a  re- 
strictive law,  the  one  extending  a  privilege, 
the  other  imposing  a  restriction,  yet  we  find 
nothing  In  these  authorities  that  should  con- 
trol in  the  question  before  us.  The  question 
here  is  whether,  in  both  acts,  It  is  not  the 


evident  intention  of  Congress  to  protect  the 
allottee  against  designing  and  unscrupulous 
persons,  who  might  take  advantage  of  his  in- 
experience in  business  affairs,  as  well  as 
against  his  own  improvident  acts.  And,  from 
a  careful  study  and  comparison  of  the  two 
acts,  as  well  as  the  conditions  leading  up  to 
and  necessitating  such  an  agreement  or 
treaty,  we  conclude  that  the  controlling 
thought  In  this  feature  of  both  agreements, 
on  the  part  of  Congress  and  also  on  the 
part  of  the  commissioners  representing  the 
Choctaw  and  Chickasaw  Nations  of  Indians, 
was  to  protect  the  allottee  in  his  title  to 
his  land  until  such  time  as  he  might  be  able 
to  better  protect  himself,  until  he  should 
become  better  acquainted  with  the  business 
world,  and  be  better  qualified  to  protect  his 
interests.  The  act  Itself  is  entitled  "An  act 
for  the  protection  of  the  people  of  the  In- 
dian Territory,  and  for  other  purposes." 

This  being  the  moving  Intent  on  the  part 
of  both  parties  to  these  treaties,  we  think 
their  language  on  this  point  should  be  given 
its  very  strongest  meaning.  It  would  have 
been  useless  to  offer  a  protection  that  was 
inadequate,  and,  under  the  conditions  then 
existing,  the  provisions  of  the  treaty  would 
have  been  inadequate  and  ineffectual,  unless 
they  provided  an  absolute  inhibition  against 
alienation  of  the  land,  and  also  provided 
against  the  subjection  of  such  lands  to  the 
payment  of  debts  contracted  by  the  allottee 
during  the  time  he  was  considered  incapable 
of  managing  his  own  affairs.  And  whether 
we  construe  the  two  acts  together,  or  con- 
strue them  separately,  we  can  reach  but 
one  conclusion.  The  act  of  June  28,  1898 
(section  29),  among  other  things,  provides: 
"And  the  remainder  of  the  land  allotted  to 
said  members  shall  be  alienable  for  a  price 
to  be  actually  paid  (and  to  Include  no  for- 
mer Indebtedness  or  obligation,  etc.).  That  all 
contracts  looking  to  the  sale  or  incumbrance 
in  any  way  of  the  land  of  an  allottee,  except 
the  sale  herein  provided,  shall  be  null  and 
void."  The  act  of  July  1,  1902  (section  15), 
provides:  "Lands  allotted  to  members  and 
freedmen  shall  not  be  affected  or  Incumbered 
by  any  deed,  debt  or  obligation  of  any  char- 
acter contracted  prior  to  the  time  at  which 
such  land  may  be  alienable  under  this  act, 
nor  shall  said  lands  be  sold  except  as  herein 
provided." 

There  seems  to  be  no  confiict  in  the  two 
acts  In  meaning,  so  far  as  they  relate  to  re- 
strictions against  alienation,  or  to  debts  in- 
curred prior  to  the  time  the  lands  became 
alienable.  If  there  Is  any  conflict,  however, 
then  the  provisions  of  the  latter  tict  control, 
as  section  68  of  the  latter  act  provides: 
"No  act  of  Congress  or  treaty  provision,  nor 
any  provision  of  the  Atoka  Agreement,  Incon- 
sistent with  this  agreement,  shall  be  in  force 
in  said  Choctaw  and  Chickasaw  Nations." 
Both  acts  plainly  prohibit  the  allottee  from 
conveying  title  to  his  allotments  until  after 
they  become  alienable;  and  both  acts,  in  ef- 
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feet,  proTlde  that  when  the  land  does  become  | 
alienable  and  title  is  passed  It  passes  free 
from  all  debts  or  Incumbrances  contracted 
prior  to  the  time  It  became  alienable.  Tbe 
language  is  plain  and  susceptible  of  but  one 
reasonable  construction,  viz.:  That  the  al- 
lotments could  not  be  incumbered  in  any 
manner  by  any  kind  of  debt  or  contract  un- 
til after  they  became  alienable  under  tbe 
treaty.  And  If  it  be  true  tliat  an  allottee 
might  convey  his  lands  after  they  became 
alienable,  and  should  convey  them,  in  con- 
formity with  the  act  above,  after  they  became 
alienable,  and  the  title  thus  conveyed  to  the 
grantee  be  free  of  any  incumbrance  what- 
ever contracted  prior  to  the  time  such  lands 
were  alienable,  then  we  can  see  no  valid 
reason  why  such  lands,  and  the  title  thereto, 
should  not  pass  by  descent  to  the  heirs  of 
the  allottee  in  the  same  condition. 

But  counsel  for  plaintiffs  in  error  contend 
that:  "Under  the  Atoka  Agreement,  the  sur- 
plus lands  were  alienable  for  a  price  to  be 
actually  paid,  and  to  include  no  former  in- 
debtedness or  obligation."  In  other  words, 
the  purchaser  may  pay  to  tbe  ^Uottee  tbe 
full  amount  of  the  purchase  price,  and  could 
not  deduct  therefrom  any  debt  or  obligation 
due  him  from  the  allottee. 

The  allotment  was  only  exempt  from  de- 
ductions In  the  purchase  price  on  the  part 
of  the  purchaser,  and  was  not  exempt  from 
debts  or  obligations  due  by  the  allottee  to 
others.  It  was  the  evident  policy  -of  Con- 
gress to  protect  the  allottees  against  design- 
ing and  unscrupulous  purchasers,  who,  in  an- 
ticipation of  the  purchase  of  his  or  her  al- 
lotment, would  Induce  the  allottee  to  incur 
Indebtedness  or  obligations  to  him  that 
would  wholly  or  to  a  large  extent  cover  the 
purchase  price  of  the  allotment  The  exemp- 
tion is  limited  to  the  allottee  himself,  and 
to  such  debts  or  obligations  as  may  be  due 
the  purchaser. 

We  fully  concur  with  counsel  that  it  was 
the  evident  policy  of  Congress  to  protect  the 
allottee  against  designing  and  unscrupulous 
pnrcliasers,  but  cannot  agree  that  such  pro- 
tection was  limited  to  the  purchaser  alone. 
If  this  were  the  case,  then  the  statutes  are 
wholly  unavailing;  the  policy  of  both  the 
Congress  of  the  United  States  and  the  repre- 
sentatives of  the  Indian  tribes  is  defeated, 
and  the  allottee  is  virtually  without  protec- 
tion. If  these  statutes  mean  no  more  than 
merely  to  protect  allottees  against  designing 
and  unscrupulous  purchasers,  then  how  eas- 
ily could  they  be  completely  evaded  by  two 
or  more  designing  persons  acting  In  collu- 
sion, some  Inducing  the  allottee  to  incur  in- 
debtedness or  obligations  to  him  or  them, 
and  the  others  purchasing  the  land,  with  the 
view  of  an  ultimate  division  of  spoils.  We 
cannot  concur  in  this  construction  of  the 
law.  It  was  the  evident  intention  of  both 
parties  to  these  agreements  to  make  the  al- 
lottee absolutely  secure  in  Ills  title  to  hia 
allotments,  and  to  provide  against  tbe  sub- 


jection of  same  to  the  satisfiictlon  of  any 
kind  of  debt  or  contract  made  I>efore  tlie 
land  became  alienable. 

Counsel  for  plaintiffs  in  error  cite  Scbrlmp- 
scher  v.  Stockton,  183  U.  S.  290,  22  Sup.  Ct 
107,  46  L.  Ed.  203 ;  Lykins  v.  McGrath,  184 
U.  S.  169,  22  Sup.  Ct  450,  46  Ll  Ed.  485; 
Western  Investment  Co.  v.  Tiger,  21  Old.  636, 
96  Pac.  602.  We  have  closely  examined 
these  authorities  and  find  that  they  are  not 
applicable  to  the  question  presented  here. 
In  case  of  Schrimpscher  t.  Stockton,  the 
question  Involved  Is  "whether  the  heirs  of  a 
Wyandotte  Indian,  to  whom,  as  an  incom- 
petent, was  allotted  a  tract  of  land  under 
the  treaty  of  January  31,  1855,  between  the 
United  States  and  the  Wyandotte  Indiana, 
are  bound  to  institute  ejectment  against 
those  claiming  to  hold  such  land  adversely, 
under  a  grant  from  such  incompetent,  within 
the  period  specified  by  the  statute  of  limita- 
tion after  the  date  of  the  ratification  of  the 
treaty  of  February  23,  1867,  removing  all  re- 
strictions upon  sales  of  lands  patented  to 
incompetent  Wyandottes  which  should  there- 
after be  made." 

In  the  case  of  Lykins  v.  McGrath,  under  a 
treaty  provision  requiring  the  approval  of 
the  Secretary  of  the  Interior,  In  order  to 
make  a  conveyance  good,  an  Indian  had  con- 
veyed some  of  his  land,  and  had  forwarded 
such  conveyance  to  the  Secretary  of  the  In- 
terior for  approval.  Before  Such  conveyance 
was  reached  for  examination  by  the  Secre- 
tary of  the  Interior,  the  Indian  grantor  died. 
After  his  death,  the  conveyance  was  approv- 
ed by  the  Secretary  of  the  Interior,  and  the 
heirs  of  the  deceased  allottee  brought  an  ac- 
tion to  set  aside  the  deed  of  conveyance,  be- 
cause it  had  not  been  approved  during  the 
lifetime  of  the  allottee.  The  court,  in  an 
opinion  delivered  by  Mr.  Justice  Brewer, 
held  this  title  good  as  against  the  heirs. 

In  the  case  of  Western  Investment  Co.  t. 
Tiger,  21  Okl.  636,  96  Pac.  602,  604,  the  ques- 
tion decided  is  "whether  an  adult  full-blood 
Creek  Indian,  after  five  years  from  the  date 
of  approval  of  the  Supplemental  Creek 
Agreement,  and  without  the  approval  of  the 
Secretary  of  the  Interior,  could  convey  a 
good  title  to  land  which  had  been  allotted 
to  full-blood  Creek  Indian  relatives,  and 
which  he  bad  inherited  upon  the  death  of 
such  relatives." 

Neither  of  these  cases  throw  any  light  on 
the  question  whether  the  land  of  a  deceased 
allottee,  after  passing  to  his  heirs  can  be 
sold  to  satisfy  debts  of  the  allottee  contract- 
ed before  such  allotment  became  alienable. 
It  is  our  opinion  that  the  evident  intention 
of  Congress  is  clearly  expressed  In  the  act  of 
July  1,  1902,  and  is  against  such  policy. 
And,  inasmuch  as  the  petition  fails  to  show 
wherein  plaintiffs  were  entitled,  under  the 
law,  to  a  lien  on  the  allotment,  and  fails  to 
show  wherein  such  allotment  could  be  sold 
to  satisfy  a  debt  contracted  by  deceased  be- 
fore his  allotment  became  alienable  it  li 
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therefore  defecttve  In  tills  feature  for  failure 
to  state  a  cause  of  action. 

[1]  On  the  second  proposition,  "wbetber 
the  rents  and  profits,  after  they  have  passed 
to  the  heirs  of  deceased,  could  be  subjected 
to  plaintiffs'  debt,"  we  get  no  light  from  the 
provisions  of  the  treaty.  It  clearly  provides 
against  incumbering  the  land  itself,  but  is 
silent  as  to  the  rents  and  profits  derived 
therefrom.  Hence  we  must  go  to  the  general 
law  on  real  estate  for  light  on  this  proposi- 
tion. It  is  well  settled,  as  a  general  rule, 
that  rents  and  profits  go  with  the  estate; 
and.  if  the  title  to  land  vests  In  heirs,  the 
right  to  the  rents  and  profits  accruing  after 
death  of  the  decedent  also  vests  In  the  faeijrs: 

"Rents  and  Profits,  Income  and  Accumu- 
lations— a.  In  General.  Where  the  title  and 
right  to  possession  of  the  real  property  of 
an  intestate  vests  in  his  heirs  at  the  Instant 
of  bis  death,  they  are  entitled  to  receive  the 
rents,  profits,  etc.,  which  accrue  after  the 
death  of  the  intestate  and  before  the  prop- 
erty Is  sold,  if  at  all,  by  order  of  the  court 
for  the  payment  of  debts,  unless  the  rule  Is 
changed  by  statute,  as  Is  the  case  in  some 
states;  but  rents  which  accrued  prior  to  the 
intestate's  death  go  to  the  personal  repre- 
sentative, although  not  collected  until  after 
the  death  of  the  lessor.  Even  where  the 
decedent  has  died  Insolvent  or  heavily  in 
debt,  the  heirs  are  none  the  less  usually  held 
entitled  to  the  rents  and  profits  of  the  prop- 
erty from  his  death  until  the  property,  by 
order  of  the  court,  is  sold  for  payment  of 
debts.  And  even  after  the. order  for  sale 
has  been  rendered  by  the  court,  the  heirs  are 
entitled  to  the  profits  accruing  till  the  sale 
Is  actually  made."    Cyc.  vol.  14,  p.  114. 

"Crops  and  Emblements.  Crops  planted 
and  grown  after  the  death  of  the  intestate 
generally  belong  to  the  heirs."    Id. 

"Rents  of  .Mortgaged  Land.  Rents  which 
accrue  upon  mortgaged  property  after  the 
mortgagor's  death  and  before  entry  go  to  his 
heir;  nor  does  a  decree  of  foreclosure  proprio 
vlgore  entitle  the  mortgagee  ^thereto."    Id.    • 

"As  against  legatees  the  heir,  if  entitled  to 
any  part  of  bis  ancestor's  estate,  is  entitled 
to  an  account  of  the  rents  and  profits."    Id. 

"Rents.  The  life  tenant  is  entitled  to  all 
the  rents  accruing  from  the  property  during 
the  continuance  of  his  estate;  but  where  the 
life  tenant  takes  his  estate  subject  to  an  ex- 
isting lease,  and  dies  during  the  term  of  the 
lessee,  before  any  rent  becomes  due,  his  ad- 
ministrator cannot  recover  any  part  thereof, 
but  the  rent  for  the  entire  term  becomes  an 
incident  to  the  reversion."  Cyc  vol.  16,  p. 
622;  Cyc.  vol.  18,  tit.  Executors  and  Admin- 
istrators; Tledeman  on  Real  Property  (3d 
Ed.)  f  4,  c.  17;  Devlin  on  Real  Estate,  vol. 
2  (3d  Ed.)  f  862a. 

"Rents  accruing  after  the  death  of  the 
owner  of  lands  are  in  the  nature  of  chattels 
real,  and  descend  to  his  heirs,  regardless  of 
a  provision  in  the  lease  that  they  are  to  be 
paid  to  his  widow;  such  a  provision  being  In- 


valid as  an  attempted  testamentary  ieviae. 
Murray  v.  Cazier,  23  Ind.  App:  6(X>,  63  N.  E. 
476  [66  N.  B.  880]."  Ballard  on  Real  Prop- 
erty, vol.  7,  {  716. 

"A  Judgment  plaintiff  in  lawful  possession 
of  lands  on  which  his  judgment  is  a  lien 
has  not  the  right  to  apply  the  rents 'and 
profits  to  the  satisfaction  of  his  judgment  as 
against  the  owner,  who  is  not  a  judgment 
detendant  Boggs  v.  Douglass,  103  Iowa, 
344,  75  N.  W.  185."    Id. 

The  foregoing  authorities  are  cited  for  the 
purpose  merely  of  bringing  before  us  the 
universal  rule  that  the  right  to  rents  and 
profits  goes  to  whomsoever  the  title  goes; 
that  the  passing  of  title  passes  with  it  the 
right  to  the  rents  and  profits,  unless  other- 
wise provided  by  devise  or  other  instrument 
of  conveyance.  And,  in  the  case  of  dece- 
dents, the  title  passes  at  the  instant  of  dece- 
dent's death,  unless  otherwise  provided  by 
statute. 

But,  in  the  case  at  bar,  the  heirs  were  not 
vested  with  an  absolute  title  in  fee  simple 
to  the  land.  They  received  such  title  only 
as  the  deceased  possessed,  which  was  re- 
stricted as  to  alienation  until  after  the  time 
fixed  by  the  treaty,  but  which  was  BuflJdent 
to  carry  with  it  a  right  to  the  rents  and 
profits  accruing  after  the  death  of  the  allot-  • 
tee.  However,  the  rule  is  equally  well  set- 
tled that  property  of  decedents  passes  to 
heirs,  subject  to  the  debts  of  deceased.  Such 
debts  or  claims  of  creditors,  however,  must 
be  valid — that  Is,  they  must  be  such  debts 
as  he  could  lawfully  incur — and,  in  order  to 
subject  the  property  of  deceased  to  the  pay- 
ment of  such  claims,  there  must  be  an  exist- 
ing lien,  either  created  by  contract  vrith  de- 
fendant, or  implied  by  law. 

In  the  case  at  bar,  the  deceased  had  no 
power  to  create  a  lien  against  his  allotment, 
and  none  Is  implied  by  law.  Hence  the  claim 
of  plaintiffs  was  wholly  void  as  against  the 
allotment  By  this  we  do  not  mean  that  the 
debt  was  void  altogether.  We  do  not  think 
it  was  the  intention  of  the  parties  to  the 
Atoka  Agreement  to  altogether  prohibit  the 
allottee  from  contracting  debts,  nor  to  pro- 
vide against  his  personal  liability  for  debts 
incurred.  Neither  do  we  think  it  was  iii- 
tended  to  exempt  the  rents  and  emblements, 
after  severance  from  the  soil  and  conversion 
into  personalty,  during  the  lifetime  of  allot- 
tee, for  the  consequent  eCTect  of  such  policj, 
in  many  instances,  would  operate  to  deprive 
the  allottee  of  the  means  of  subsistence;  but 
that  the  object  sought  to  be  obtained  was  to 
make  him  absolutely  secure  in  his  title  to 
his  allotment.  If  the  parties  to  the  treaty 
intended  more  than  this,  such  intention  is 
not  made  apparent  in  the  treaty.  It  Is  pos- 
sible that  a  contract  intended  as  a  lien 
against  the  land,  or  made  with  the  view  of 
an  ultimate  purchase,  or  a  debt  or  obligation 
of  any  character  Incurred  or  entered  into 
with  this  in  view,  was  void  under  all  clr- 
cnmstancea,  and  wholly  uncollectible  under 
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any  circumstance;  bat  this  we  merely  sug- 
gest without  deciding,  as  the  record  fails  to 
show  what  were  the  Intentions  of  the  parties 
in  this  regard. 

But,  going  back  to  the  original  question 
involved  in  the  second  proposition,  "wheth- 
er plaintiffs  iiad  an  implied  Hen  against  the 
rents  and  profits  after  they  had  been  paid 
over  to  the  heirs,"  we  are  of  the  opinion 
that,  <  having  no  right  to  or  interest  In  the 
land,  nor  any  .  lien  against  same  which 
could  have  been  enforced,  even  during  the 
lifetime  of  deceased,  plaintiffs  have  no  right 
to  or  Interest  in  the  rents  accruing  from 
same,  after  the  title  had  passed  to  the  heirs. 
Upon  the  death  of  the  allottee,  the  title 
which  be  had  to  the  allotment  passed  at 
once  to  the  heirs,  and  with  it  passed  the 
right  to  the  rents  and  profits  accruing  after 
his  death.  Such  rents  and  profits  belong 
to  the  heirs,  for  the  simple  reason  that  the 
land  Itself  belongs  to  them.  If  the  plain- 
tiffs ever  had  any  >  right  to  enforce  their 
claim  against  the  personal  property  of  de- 
ceased (and  we  are  not  saying  they  bad 
none),  they  were  barred  of  such  right  of  en- 
forcement for  failure  to  present  and  file 
their  claims  with  the  executor  of  the  estate 
t>efore  the  administration  was  closed,  and 
within  the  time  specified  by  law,  so  that 
such  claims  might  be  classified,  "allowed, 
and  prorated,"  as  provided  by  the  law  in 
force  at  the  time.  Section  88,  Mans.  Dig. 
of  the  St  of  Ark.  subd.  5  (Ind.  T.  Ann.  St. 
1899,  §  155),  reads:  '  "And  all  demands  not 
exhibited  to  the  executor  or  administrator, 
as  required  by  this  act,  before  the  end  of 
two  years  from  the  granting  of  letters,  shall 
be  forever  barred."  These  statutes  are  con- 
strued in  the  case  of  Bennett  v.  Dawson,  18 
Ark.  334;  Connelly  v.  Weatherly,  33  Ark. 
658.  Also,  in  Huneke  v.  Dold,  7  N.  M.  5, 
32  Pac.  45,  It  is  held:  "An  equitable  pro- 
ceeding to  enforce  the  collection  of  dece- 
dent's debts  cannot  be  maintained  against 
his  heirs  until  the  creditor  has  exhausted 
the  statutory  remedy  given  him  in  such 
cases." 

The  record  shows  there  was  an  adminis- 
tration the  validity  of  which  is  not  denied 
by  plaintiffs.  It  shows  also  that  plaintiffs' 
claim  was  barred  by  the  two  years  lluiita- 
tldu  of  statute  within  which  claims  against 
an  estate  must  be  presented.  The  petition 
fails  to  show  whether  the  rents  in  contro- 
versy accrued  before  or  after  the  death  of 
the  allottee,  or  whether  partly  before  and 
partly  after,  or  whether  the  alleged  collected 
rents  were  derived  from  proceeds  or  em- 
blements to  which  the  heirs  were  not  enti- 
tled; so,  wBatever  the  facts  may  have  been, 
plaintiffs  were  barred  of  their  right  to  such 
portion  of  the  rents  as  accrued  before  the 
death  of  allottee.  If  there  were  any  of  such 
I)ortion,  because  of  their  failure  to  present 
their  claim  to  the  executor  within  the  time 
l)reRcribed  by  law,  and  were  barred  of  all 


right  against  such  portion  of  the  rents  as 
accrued  after  death,  because,  having  do 
right  to  the  land,  nor  any  enforceable  lien 
against  same,  they  had  no  right  to  the  rents 
and  profits  which  passed  with  the  title  to 
the  land.  Hence  we  must  hold  that  the 
petition  fails  to  state  a  cause  of  action  for 
the  recovery  of  the  rents  and  profits;  and, 
falling  to  show  any  right  of  plaintiffs  to 
the  land  of  deceased,  or  to  the  rents  aud 
profits  accruing  therefrom,  and  this  being 
all  the  property  against  which  plaintiff)) 
sought  to  enforce  their  daim,  we  must  hold 
that  the  demurrer  to  the  petition  was  prop- 
erly sustained. 

In  addition  to  this,  it  is  alleged  in  the 
petition  that  in  October,  1907,  the  defend- 
ant Wm.  Ansley,  as  father  and  heir  of  de- 
ceased, in  an  application  for  a  life  estate 
in  the  allotments  of  deceased,  obtained  an 
order,  at  the  hearing  of  said  application, 
from  the  United  States  Court  at  McAlester, 
decreeing  to  him  a  life  estate  in  such  allot- 
ments, and  requiring  the  executor  to  sur- 
render the  possession  of  same  to  the  father; 
and  that  in  compliance  with  said  order  the 
executor  surrendered  possession  of  the  allot- 
ments together  with  the  collected  rents 
then  In  his  possession,  to  Iiim.  At  this 
hearing,  the  rights  of  the  father,  as  heir  of 
deceased,  were  determined,  and,  there  being 
no  complaint  of  irregularity,  no  appeal  hav- 
ing been  taken  from  such  Judgment,  nor 
any  application  made  within  the  statutoi?' 
time  for  its  modiflcation  or  vacation,  such 
decree  is  final. 

For  the  foregoing  reasons,  the  judgment 
of  the  lower  court  Is  affirmed. 

PER  CURIAM.     Adopted  in  whole. 

(32  OU.  441) 

SEXTON  et  aL  v.  SMITH  et  aL 

(Supreme  Court  of  Oklnboma.     March  19, 
1912.) 

(Syllabus  hy  the  Court.) 

1.  Towns  (|  61*)— Illegal  Wabbant  — Is- 
jUNCTio.\— Remedy  of  Taxpayers. 

Resident  taxpayers  of  a  township  are  prop- 
er parties  plaintiff  in  a  snit  to  enjoin  the  pay- 
ment of  a  township  warrant,  illegally  issued,  in 
payment  for  certain  bridges. 

[Kd.  Note. — For  other  cases,  see  Towns. 
Cent.  Dig.  S  104;    Dec.  Dig.  §  01.*] 

2.  Bridges  (J  20*)— Erection. 

Section  7783,  Comp.  Laws  1909.  confers 
the  control  over  bridges  more  than  20  feet 
long  on  tb?  county  commissioners,  and  the 
township  highway  commissioners  liave  no  au- 
thority to  enter  Into  a  contract  for  the  building 
of  a  bridge  more  than  20  feet  in  length. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  M  37-47;   Dec  Dig.  {  20.*] 

3.  Bridges    (|  20*)— Boildinq   Contbacb— 
Competitive  Bids. 

Where  contracts  are  to  be  let  upon  com- 
petitive bids,  the  prospective  bidders  must  have 
an  opportunity  to  inspect  plans  and  sperifira- 
tions  of  the  proposed  structure,  and  bids  can- 
not properly  be  received  or  accepted  to  build 


•For  othtr  cues  sm  same  topic  and  B«ctlan  NUMBER  in  Dec.  Dig.  A  Am.  Die.  Kej  No.  Sariw  *  lUp'i  Indtxw 
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bridges  of  which  no  definite  plans  and  specifi- 
cations have  been  made. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Gent.  Dig.  {(  37-47;   Dec  Dig.  {  20.*] 

4.  budoes  ({  20*)— contkaots  to  build— 

Vaijditt. 

It  is  an  abuse  of  discretion  for  a  board  of 
highway  commissioners  to  accept  the  highest 
of  four  or  five  bids  to  build  certain  bridges, 
where  the  bidder  is  without  special  experience 
in  such  worlE,  and  without  means  to  build  the 
bridge,  except  as  paid  him  in  advance  by  the 
township. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  H  37-47;   Dec.  Dig.  ^  20.*J 

<3omml8Sioner8'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Mcintosh  Coun- 
ty; PresUe  B.  Cole,  Judge. 

Action  by  T.  L.  Smith  and  others  against 
Robert  Sexton  and  others.  Highway  Com- 
missioners of  Simpson  Township,  Mcintosh 
County.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

O.  H.  TuUy  and  J.  Carter  Goolc,  both  of 
Eufaula,  for  plaintiffs  in  error.  Whltalier 
&  Van  Court,  of  Eufaula,  for  defendants  In 
error. 

ROSSER,  C.  Tbe  defendants  in  error,  fT. 
L.  Smith,  B.  U.  Harrison,  and  H.  A.  Lamb, 
hereinafter  called  plaintiffs,  brought  this 
suit  In  the  district  court  of  Mcintosh  county, 
against  the  plaintiffs  In  error,  Robert  Sex- 
ton, 3.  H.  Henderson,  and  Samuel  C.  Cozad, 
as  highway  commissioners  of  Simpson  town- 
ship, Mcintosh  county,  hereinafter  called  de- 
fendants, to  enjoin  the  defendants  from  Is- 
suing a.  warrant  in  payment  of  the  contract 
price  of  the  construction  of  certain  bridges 
in  Simpson  township,  and,  in  case  the  war- 
rant was  already  issued,  to  enjoin  the  de- 
fendant Samuel  O.  Cozad,  as  treasurer  of 
the  township,  from  paying  the  warrant,  or 
from  paying  any  sum  for  the  construction  of 
bridges.  The  petition  alleged  that  the  plain- 
tiffs were  residents  of  Simpson  township, 
Mcintosh  county,  state  of  Oklahoma,  and 
possessed  real  property  within  the  town- 
ship subject  to  taxation;  that  the  defendant 
Robert  Sexton  was  tbe  duly  elected,  quail- 
fled,  and  acting  trustee;  that  the  defend- 
ant J.  B.  Henderson  was  the  clerk  of  the 
township;  that  the  defendant  Samuel  C. 
Cozad  was  the  treasurer  of  the  township, 
and  the  three  constituted'  the  board  of 
highway  commissioners;  that  the  defend- 
ants were  having  constructed  certain  bridg- 
es in  the  township,  and  bad  entered  into  a 
contract  with  one  Robert  Crosson  for  the 
construction  of  the  three  bridges.  They  fur- 
ther allege  that  they  were  unable  to  ascer- 
tain the  exact  cost  or  terms  of  the  contract, 
but  that  the  defendants  had  agreed  to  pay 
about  $1,750  for  tbe  three  bridges;  that  all 
of  them  were  over  20  feet  in  length;  and 
tbat  the  reasonable  cost  of  constructing  them 
would  not  be  over  |300.  They  allege  tbat 
tbe  contract   was  unlawfully  entered  into. 


and  tbat  It  was  let  by  fraud  and  collusion 
of  Robert  Crosson,  and  was  Illegal  and  void, 
and  that  to  pay  for  the  bridges  out  of  tbe 
township  funds  would  cause  irreparable  In- 
jury to  the  plaintiffs.  The  county  judge 
Issued  a  temporary  injunction.  At  the  trial 
the  plaintiffs  were  permitted  to  amend  their 
petition  to  allege  that  the  contract  entered 
into  was  not  in  compliance  with  the  law,  in 
tbat  it  was  not  based  upon  any  regulation 
for  the  commencement  or  completion  of  the 
bridges,  or  tbe  terms  of  payment  thereof, 
and  that  It  was  not  signed  by  the  defend- 
ants, as  board  of  highway  commissioners; 
that  no  claim  was  filed  with  the  board,  or 
audited  or  allowed  by  them  for  the  bridges; 
tbat  the  warrant  for  $1,750  was  issued  the 
day  tbe  bids  were  received,  and*  the  con- 
tract entered  into;  and  tbat  the  warrant 
was  Issued  contrary  to  law.  There  was  a 
decree  making  the  injunction  permanent, 
and  defendants  have  appealed  to  this  court. 

The  evidence  showed  that  each  of  the 
bridges  was  over  20  feet  long;  one  was  21 
feet  long,  another  54  feet  long,  and  the  third 
48  feet  long.  The  evidence  shows  that  the 
bid  of  Robert  Crosson  of  $1,750  was  the 
highest  bid  out  of  four  or  five  that  were 
made.  Crosson  did  not  build  the  bridges, 
but  assigned  the  contract  to  one  of  bia 
bondsmen,  who  bad  the  bridges  built. 

Section  7783,  Comp.  Laws,  provides:  "That 
all  bridges,  culverts  and  roads  shall  be  at 
least  fourteen  feet  wide,  and  all  bridges  and 
culverts  not  more  than  twenty  feet  In  length 
shall  be  under  the  control  and  supervision 
of  the  board  of  highway  commissioners  of 
such  township  and  the  road  supervisor  in 
whose  district  such  bridge  or  culvert  is 
situated,  and  all  .bridges  more  than  twenty 
feet  long  shall  be  under  the  control  and 
supervision  of  tbe  board  of  county  commis- 
sioners.   •    •    •" 

[1]  The  evidence  shows  that  plaintiffs  were 
resident  taxpayers  of  Simpson  township,  and 
as  such  had  the  right  to  bring  tbe  action  to 
enjoin  the  payment  of  the  warrant.  If  it  was 
illegally  issued.  Kellpgg  v.  School  District 
No.  10,  13  Okl.  285,  74  Pac.  110;  Hannan  v. 
Board  of  Education,  25  Okl.  372,  107  Pac. 
646;  Bowles  v.  Neely,  28  OkL  550,  115  Pac. 
344. 

[21  The  bridges  were  more  than  20  feet 
In  length,  and  therefore  the  township  trus- 
tees had  no  right  to  let  the  contract  It 
seems  to  be  seriously  urged  tbat,  if  the  con- 
tract did  not  call  for  a  bridge  more  than 
20  feet  long,  tbe  trustees  bad  the  right  to 
make  the  contract;  and,  if  it  so  happened 
that  it  took  a  longer  bridge  to  reach  across 
the  creek,  no  one  can  complain.  The  con- 
tract did  not  specify  the  length  of  the  bridg- 
es. It  merely  provided  that  they  should 
extend  across  certain  streams.  The  adver- 
tisement did  specify  tbe  length  of  the  bridg- 
es, but  It  also  named  the  streams  they  were 
to  cross.     Undoubtedly,  the  persons  bid  in 
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accordance  witb  the  width  of  the  etreams. 
The  purpose  of  the  statute  restricting  the 
control  of  the  township  trustees  to  bridges 
less  than  20  feet  in  length  was  to  prevent 
them  from  expending  more  money  tlian  was 
necessary  to  build  bridges  across  streams  of 
greater  width.  They  tiad  no  authority  to  build 
part  of  the  way  across  a  stream.  A  contract 
made  by  them  to  build  a  section  of  a  bridge 
only  20  feet  long  would  have  been  void. 
They  had  no  authority  to  build  part  of  a 
bridge,  and  unless  the  structure  extended 
across  the  stream  it  would  not  be  a  bridge. 
They  had  no  authority  to  build  a  bridge  more 
than  20  feet  long.  They  had  no  right  to  build 
across  or  part  of  tne  way  across  a  stream 
of  greater  width  than  20  feet,  or  a  stream 
that  required  a  bridge  more  than  20  feet  in 
length. 

[3]  As  stated,  neither  the  advertisement 
for  bids  nor  the  contract  contained  plans  or 
specifications  by  wtiich  the  bridges  were  to 
be  built,  and  if  It  had  been  within  the  power 
of  the  board  to  make  the  contract,  it  had  no 
right  to  receive  bids  except  upon  specifica- 
tions submitted  to  the  bidders,  so  that  they 
couid  Imow  exactly  what  they  were  bound 
to  do  and  bid  accordingly.  Hannan  v.  Board 
of  Education,  25  Okl.  372,  lOT  Pac.  646,  30 
li.  R.  A.  (N.  S.)  214.  Neither  the  notice  nor 
advertisement  for  bids  said  anything  what- 
ever about  the  width  or  height  of  the  bridg- 
.  es,  but  said  each-  bridge  was  to  be  20  feet 
long.  As  a  matter  of  fact  they  were  to  be 
longer.  The  contract  provided  that  the 
bridges  were  to  be  14  feet  wide,  and  no  span 
was  to  be  more  than  20  feet  long,  with  ap- 
proaches to  connect  with  the  ground  work, 
but  did  not  specify  the  length,  of  the  ap- 
proaches. Nothing  was  said  about  the  height 
of  the  bridges,  except  that  they  were  to  be 
above  high-water  mark.  It  is  no  cause  for 
amazement  that,  as  one  of  the  trustees  com- 
plained, it  was  hard  to  understand  all  the 
bids,'  except  Crosson's,  for  it  was  at  least 
equally  as  hard  for  the  bidders  to  under- 
stand what  they  were  bidding  on.  This 
case  well  illustrates  the  wisdom  of  the  law 
which  places  letting  of  contracts  involving 
expenditures  of  much  money  in  the  hands 
of  the  county  commissioners,  who  are,  by 
reason  of  experience,  more  likely  to  under- 
stand such  questions,  who  are  paid  to  give 
time  to  such  matters,  and  who  can  call  on 
the  county  attorney  to  assist  in  drafting 
contracts. 

[4]  If  everything  else  in  connection  with 
the  transaction  had  been  regular,  the  con- 
tract with  Crosson  would  have  been  invalid 
because  of  the  abuse  of  discretion'  on  the 
part  of  the  township  trustee  in  letting  the 
contract  to  him  in  preference  to  lower  bid- 
ders. The  statute  provides  that  the  con- 
tract shall  be  let  to  the  lowest  responsible 
bidder.  This  contract  was  let  to  the  highest 
bidder.    The  trustees  attempt  to  Justify  this 


action  upon  the  ground  that  the  other  bid- 
ders were  not  responsible.  It  la  true  that, 
where  the  statute  provides  for  the  letting 
of  contracts  to  the  lowest  responsible  bid- 
ders, the  officers  making  the  contract  may, 
for  sufficient  reasons,  exercising  their  dis- 
cretion, let  the  contract  to  some  one  other 
than  the  lowest  bidder,  but  there  mast  be 
some  reason  for  the  letting  to  a  higher  one, 
and  the  reason  should  be  all  the  greater  for 
letting  to  the  highest  of  four  or  five  bidders. 
In  order  to  Justify  their  conduct  in  issuing 
the  warrant  at  the  time  the  contract  was 
made,  and  before  any  work  was  done,  the  de- 
fendants stated  that  Crosson  said  he  could 
not  build  the  bridges  unless  he  couid  get  some 
money,  and  from  the  testimony  it  is  infer- 
able that  they  Issued  him  the  warrant  for 
the  purpose  of  furnishing'  him  means  to 
build  the  bridge.  If  he  was  without  means 
to  build  the  bridge,  it  is  bard  to  see  how 
any  honest  man  could  be  less  responsible. 
He  stated  that  his  occupation  was  farming 
principally.  He  did  not  claim  to  be  an  ex- 
pert at  the  work  of  building  bridges,  and 
had  had  very  little  experience  in  such  work. 
Therefore  he  did  not  fill  the  description  of 
the  lowest  responsible  bidder.  Ue  was  the 
highest .  bidder,  and  was  not  responsible  at 
all,  and  did  not.  build  the  bridges. 

The  defendants  complain  of  the  admis- 
sion of  certain  testimony.  The  admissibility 
of  some  of  the  testimony  as  set  forth  In  the 
briefs  is  doubtful,  If  material;  but  it  is 
clearly  shown  that  the  bridges  were  more 
than  20  feet  long,  and  that  no  plans  or 
specifications  were  contained  in  the  adver- 
tisement for  bids,  or  furnished  prospective 
bidders,  and  the  testimony  which  Is  com- 
plained of  could  not  have  injured  the  de- 
fendants. 

There  are  probably  other  grounds  upon 
which  the  decree  of.  the  lower  court  shonid 
be  affirmed,  but  they  are  not  discussed  in 
the  briefs,  a^id  it  is  hot  necessary  to  de- 
cide them.     . 

The  Judgment  of  the  lower  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  whole. 

(32  Okl.  5Z;> 
ARTHUR  V.  COYNE. 
(Supreme  Court  of  Oklahoma.    March  19, 1912.) 

(Sytlabut  by  the  Court.) 

1.  Tenancy  in  Common  (f  19*)  —  Construc- 
tive Trusts  —  Persons  xn  Conpidentiax. 
■Rblations. 

Two  persons  each  owned  an  undivided  half 
interest  in  the  improvements  on  and  the  right 
of  possession  of  a  town  lot,  and  were,  as  snch 
ootenants,  entitled  to  have  it' scheduled  to  them 
jointly,  and  to  purchase  it  under  the  town-site 
law.  One  of  the  ootenants,  without  the  knowl- 
edge or  consent  of  the  other,  had  the  lot  schedul- 
ed to  and  acquired  the  legal  title  in  himself 
individually.  H«ld.  that  he  took  the  legal  title 
of  the  interest  of  his  cotenant  as  trustee,  and 


*For  otber  caj>e«  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  No.  aeries  ft  Hep'r  iadaxet 


Digitized  by 


Google 


OkL) 


ARTHUR  T.  COTKK 


689 


that  equity  will  decree  a  conTCTtnce  of  eocb 
legal  title. 

IBd.  Note.— For  other  casee,  see  Tenancy  in 
Common,  Cent  Dig.  {{  65-59;  Dec.  Dig.  {  19.*] 

2.  Tenanct  iif  Common  ({  19*)— Mutual  Re- 
lations  OF   COTENANTB   —  ACQUISITION    OF 

Adverse  Interest. 

Gotenant  owneri  of  an  eitate  in  lands 
stand  in  a  relation  to  each  other  of  mutual 
trust  and  confidence,  and  neither  vill  be  per- 
mitted to  act  in  hostility  to  the  other  in  refer- 
ence to  the  joint  estate ;  and  a  distinct  title  ac- 
quired by  one  will  ordinarily  Inure  to  the  bene- 
fit of  alL 

[Bd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  {{  55-69 ;  Dec  Dig.  { 19.*] 

8.  Appkai,  and   Erbob   (f  1078*)— Rxtibw— 

Aaandorment  of  Kbror. 

Under  the  rules  and  well-settled  practice 
of  this  court,  all  assignments  of  error,  not  ar- 
gned  in  plaintiff  in  error's  brief,  will  be  treated 
ma  abandoned. 

rE!d.  Note.— For  other  cases,  see  Appeal  and 
E:rror,  Cent  Dig.  U  •4256-42G1 ;  Dec.  Dig.  I 
107&*1 

Comic Issloners'  Opinion,  Dlrtslon  No.  2. 
Error  from  District  Court,  Tnlsa  County; 
John  H.  Pltchford,  Judge. 

Salt  by  Patrick  K  Coyne  against  Andrew 
Artbar.  Judgment  for  plaintUf,  and  defend- 
ant brings  error.    Affirmed. 

Hainer  &  Martin,  of  Tulsa,  for  plaintiff 
in  error.  Owen  &  Stone,  of  Muskogee,  and 
Lydecker  &  Steele,  of  Tulsa,  for  defendant 
In  error. 

BKEWER,  C.  This  Is  a  suit  to  declare  a 
resulting  trust  and  for  damages.  It  was 
filed  in  the  United  States  Court  for  the 
Western  District  of  Indian  Territory  on 
March  24,  1905.  On  May  26,  1909,  a  jury 
keing  waived,  it  was  tried  by  the  district 
court  of  Tulsa  county,  and  Judgment  was 
rendered  in  favor  of  plaintiff.  In  which  it 
waa  adjudged  that  plaintiff  was  the  equi- 
table owner  of  a  one-half  interest  In  lot  4  of 
block  70  of  the  city  of  Tulsa,  and  that  de- 
fendant was  holding  the  legal  title-  to  such 
Interest  as  trustee  for  plaintiff.  The  court 
also  awarded  plaintiff  one-half  of  the  rents 
on  the  lot,  amounting  to  $562.50.  From 
this  Judgment,  the  defendant  below,  as  plain- 
tiff In  error,  prosecutes  this  appeal.  We 
will  refer  to  the  parties  hereafter  as  they 
were  known  in  the  trial  court 

The  contentions  of  the  defendant  are: 
First,  that  the  second  amended  petition  does 
not  state  a  cause  of  action;  second,  that  the 
court  erred  in  overruling  defendant's  demur- 
rer to  plaintiff's  evidence.  Other  assign- 
ments of  error  have  not  been  Argued  In  the 
brief,  and  are  therefore  waived. 

We  summarize  the  facts  as  alleged  and 
proven  in  this  .case  as  follows:  On  and 
prior  to  July  10,  1902,  tbfi  defendant  and 
one  Walsh. were  Joint  owners  of  the  Improve- 
ments on  and  the  right  of  possession  of  lot 
4,  block  70,  In  the  city  of  Tnlsa,  and  as 
such  Joint  owners  were  entitled  to  have  said 


lot  Jointly  scheduled  to  them  by  the  totni- 
slte  commission,  and  to  purchase  same  under 
the  town-site  laws;  that  on  or  about  July 
10,  1902,  the  defendant  without  the  knowl- 
edge or  consent  of  Walsh,  had  the  lot  sched- 
uled to  himself  individually  by  the  town-site 
commission;  that  on  July  16,  1902,  the  de- 
fendant and  Walsh,  present  together  in  per- 
son, conveyed,  by  bill  of  sale,  their  respec- 
tive Interests  in  the  improvements  and  lot 
to  plaintiff  for  the  sum  of  $400,  which  was 
paid  them  and  divided  equally  between  them; 
that  in  a  day  or  two  after  such  sale  to 
plaintiff  the  defendant  procured  a  rescission 
of  the  sale  to  plaintiff.  In  so  far  only  as  bis 
(defendant's)  one-half  interest  was  concern- 
ed, and  returned  plaintiff  the  $200  he  had 
received:  tliat  shortly  thereafter  defendant 
wrote  to  the  proper  United  States  authori- 
ties, asking  that  the  scheduling  of.  the  lot  In 
controversy  be  corrected  by  naming  the  plain- 
tiff and  defendant  as  Joint  schedulees  and 
owners.  This  request  the  authorities  de- 
clined to  grant  on  the  ground  that  it  in- 
volved considerable  trouble,  and  suggested 
that  defendant  secure  the  same  result  by 
conveying  the  one-half  interest  to  plaintiff. 
This  he  agreed  with  plaintiff  to  do.  -Plain- 
tiff, with  the  knowledge  of  and  by  agreement 
with  defendant,  paid  one-half  of  the  ap- 
praised value  of  the  lot,  one-half  of  dty 
taxes  assessed  against  it,  one-half  of  valu- 
able Improvements  thereafter  placed  on  It, 
and  received  from  tenants  In  possession  of  it 
one-half  the  rents  and  profits.  Later  de- 
fendant moved  onto  the  lot  by  agreement 
with  plaintiff,  paying  plaintiff  one-half  of 
the  agreed  rental  value,  without  denying 
plalntltTs  right  or  interest  until  about  the 
1st  of  March,  1905,  at  which  time  defendant 
refused  to  convey  the  legal  title  to  the  one- 
half  Interest,  denying  plaintiff's  right  to  the 
same,  refused  to  pay  further  rents,  etc.,  all 
of  which  resulted  in  this  suit  The  patent 
from  the  Creek  Nation  was  dated  April  20, 
1905,  and  delivered  to  defendant  The  above 
facts  appear  from  plalntlCTs  evidence;  de- 
fendant offered  none.  The  evidence  follow- 
ed substantially  the  allegations  of  the  peti- 
tion, which  was  filed  in  the  United  States 
Court  on  the  equity  side  of  the  docket 

[1,2]  The  plaintiff  In  error  confines  his 
brief  to  a  discussion,  intended  to  show  that, 
under  the  pleading  and  proof  In  this  case, 
the  court  erred  in  holding  that  he  was  hold- 
ing the  one-half  interest  of  plaintiff  as  trus- 
tee, etc.  In  our  Judgment,  the  position  is  not 
tenable.  On  July  10,  1902,  when  defendant 
scheduled  the  lot  in  bis  own  name,  Walsh 
was  owner  of  a  one-half  Interest  In  the  lot 
and  Improvements,  and  they  were  In  Joint 
possession  as  tenants  In  common.  In  sched- 
uling the  lot  in  his  own  name,  without  the 
knowledge  of  his  coteuant,  be  committed  a 
fraud,  if  his  intention  was  to  secure  the  full 
title  in  himself  alone.  There  was  a  relation 
between  these  cotenants  of  mutual  trust  and 
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confidence;  neither  had  the  right  to  act  In 
hostility  to  the  other  with  reference  to  the 
«state,  or  to  acquire  the  complete  legal  title 
In  himself  alone,  when,  under  the  law,  they 
were  entitled  to  It  as  such  co-owners.  And 
when  the  defendant  acquired  the  legal  title 
In  the  manner  it  was  acquired  it  Inured  to 
the  benefit  of  his  cotenant 

The  case  of  Turner  v.  Sawyer,  cited  by 
appellee,  and  reported  In  150  U.  S.  578,  14 
Sup.  Ct.  192,  37  Ii.  E)d.  1189,  Is  directly  in 
point  on  the  principle  stated.  In  that  case, 
it  is  said:  "It  is  well  settled  that  cotenants 
stand  in  a  certain  relation  to  each  other  of 
mutual  trust  and  confidence;  that  neither 
will  be  permitted  to  act  in  hostility  to  the 
other  in  reference  to  the  joint  estate;  and 
that  a  distinct  title  acquired  by  one  will 
Inure  to  the  benefit  of  all.  A  relaxation  of 
this  rule  has  been  sometimes  admitted  in 
certain  cases  of  tenants  in  common  who  claim 
under  different  conveyances  and  through  dif- 
ferent grantors.  However  that  may  be,  such 
cases  have  no  application  to  the  one  under 
consideration,  wherein  a  tenant  in  common 
proceeds  surreptitiously,  In  disregard  of  the 
rights  of  his  cotenants,  to  acquire  a  title  to 
which  he  must  have  known,  if  he  had  made 
a  careful  examination  of  the  facts,  he  bad 
no  shadow  of  right.  We  think  the  general 
rule,  as  stated  in  Bissell  v.  Fobs,  114  IT.  S. 
262,  269  [6  Sup.  Ct.  851,  29  L.  Ed.  126], 
«hould  apply;  that  'such  a  purchase'  (of  an 
outstanding  title  or  Incumbrance  upon  the 
Joint  estate  for  the  benefit  of  one  tenant  in 
common)  inures  to  the  benefit  of  all,  because 
there  is  an  obligation  between  them,  arising 
from  their  Joint  claim  and  community  of  in- 
terest; that  one  of  them  shall  not  affect  the 
■claim  to  the  prejudice  of  the  others.  Roth- 
well  V.  Dewees,  2  Black,  613  [17  L.  Ed.  309] ; 
Van  Home  v.  Fonda,  5  Johns.  Ch.  [N.  Y.]  388; 
Xloyd  V.  Lynch,  28  Pa.  419  [70  Am.  Dec.  137]; 
Downer  v.  Smith,  38  Vt.  464.  A  title  thus  ac- 
■qulred,  the  patentee  holds  in  trust  for  the 
true  owner,  and  this  court  has  repeatedly 
held  that  a  bill  In  equity  will  He  to  enforce 
^uch  trust  Johnson  v.  Towsley,  13  Wall.  72 
[20  Ii.  Ed.  485];  Moore  v.  Bobbins,  96  U.  S. 
5.S0  [24  L.  Ed.  848];  Marquez  v.  Frisble,  101 
U.  S.  473  [25  L.  Ed.  800];  Rector  v.  Gib- 
bon, 111  U.  S.  276,  291  [4  Sup.  Ct.  605,  28  L. 
EM.  427];  Monroe  Cattle  Co.  v.  Becker,  147 
XL  S.  47  [13  Sup.  Ct.  217,  37  L.  Ed.  72]." 

The  following  authorities  are  in  point: 
Lloyd  v.  Lynch,  28  Pa.  419,  70  Am.  Dec.  137 ; 
Brundy  v.  Mayfield,  15  Mont.  201,  38  Pac. 
1067;  Weaver  v.  Wlble,  25  Pa.  270,  64  Am. 
Dec.  696;  Tisdale  v.  Tlsdale,  2  Sneed  (Tenn.) 
596,  64  Am.  Dec.  775;  MandevUle  v.  Solomon, 
39  Cal.  125;  Noel  v.  White,  37  Pa.  514;  Ben- 
.der  V.  Stewart,  75  Ind.  91. 

Under  the  doctrine  of  relation,  when  the 
patent  issued  to  defeudaiit,  it  related  back 
4nd  took  effect  as  of  the  date  of  the  applica- 


tion for  and  scheduling  of  the  lot,  to  wit. 
July  10.  1902.  Shepley  v.  Cowan,  91  U.  S. 
330,  23  L.  Ed.  424;  Beard  v.  Federy,  8  Wall. 
478,  18  L.  Ed.  88;  Nicholson  v.  Congdon,  95 
Minn.  188,  103  N.  W.  1034;  Welch  y.  Dnt- 
ton,  79  111.  465. 

The  written  bill  of  sale  from  the  cotenant, 
Walsh,  to  plaintiff,  Coyne,  executed  July  16, 
1902,  was  Bufllcient  under  the  law  of  Ar- 
kansas, in  force  in  Indian  Territory  at  that 
date,  to  pass  all  the  estate  of  Walsh  to 
plaintiff.  (We  treat  this  instrument,  as  ex- 
ecuted, only  as  between  Walsh  and  Coyne.) 
It  follows,  then,  that  defendant  held  the 
one-half  interest  in  trust  for  Walsh;  and, 
plaintiff  having  bought  that  half  interest 
from  Walsh  in  the  presence  of  defendant,  de- 
fendant held  the  legal  title  to  the  interest 
In  trust  for  Coyne,  as  was  declared  by  the 
trial  court. 

In  fact,  there  is  a  qukitlon  of  estoppel  In 
this  case,  were  it  necessary  to  rest  the  de- 
cision on  it.  When  defendant  stood  by  and 
saw  and  encouraged  the  sale  by  his  cotenant, 
Walsh,  to  plaintiff  of  the  half  Interest,  then 
recognized  such  interest  in  plaintiff,  in  writ- 
ing, by  attempting  to  correct  the  schedule,  so 
that  plaintiff  would  appear  as  a  joint  owner 
in  the  patent,  later  holding  the  same  in  joint 
possession,  permitting  plaintiff  to  pay  the 
government,  through  him,  one-half  of  the  ap- 
praised value,  permitting  plaintiff  to  pay  one- 
half  of  the  cost  of  betterments,  and  paying 
plaintiff  one-half  the  rental  value  for  bis  own 
occupancy  were  all  acts  Inconsistent  with  the 
position  taken  by  defendant  in  this  case,  and 
under  which  equity  and  good  conscience  re- 
quired him  to  convey  the  technical  legal  title 
to  plaintiff  of  the  Interest  in  the  lot,  of 
which  all  the  proof  shows  him  to  be  the 
equitable  owner. 

The  defendant  contends  that,  because  the 
plaintiff  did  not  contest  before  the  depart- 
ment the  scheduling  of  the  lot,  equity  is  pow- 
erless to  relieve  him,  and  cites  Garrett  v. 
Walcott,  25  Okl.  674,  106  Pac.  848,  and  other 
cases  to  sustain  the  point  Under  the  facts 
of  tills  case,  and  the  relations  of  the  parties, 
it  is  obvious  that  the  rule  contended  for  does 
not  apply. 

[3]  As  has  been  said,  the  other  questions 
raised  in  this  case,  not  having  been  urged  in 
the  brief,  have  been  waived  under  the  rules 
and  well-settled  practice  in  this  court  Citi- 
zens' Bank  &  Trust  Co.  v.  Dill,  118  Pac.  374; 
Noble  State  Bank  v.  Haskell,  22  Okl.  48,  97 
Pac.  590;  Elklor  v.  Badger,  25  Okl.  853,  108 
Pac.  359;  Allison  v.  Bryan,  26  Okl.  520,  109 
Pac.  934,  30  L.  B.  A.  (N.  S.)  146,  138  Am.  St 
Rep.  988 ;  Choctaw,  O.  &  G.  R.  Co.  v.  Slttel. 
21  Okl.  695,  97  Pac.  363. 

The  result  reached  in  tbis  case  was  cor- 
rect, and  it  should  be  affirmed. 

PER  CURIAM.    Adopted  la  whole. 
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MITCHELL  T.  CARTEK. 

(Sapreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Byllalu*  iv  t^  Court.) 
Municipal  Corporations    (i  18* )— Manda- 
mus   (§   172»)— Charter— CoLLATERAi,   At- 
tack. 

A  charter  haying  been  framed  by  a  city 
contaioing  a  population  of  more  than  2,000  In- 
habitants, for  its  own  Rovernment,  by  free- 
holders elected  for  such  purpose,  and  the  same 
having  been  submitted  to  the  qualified  TOters 
thereof  for  adoption,  and  returns  of  such  elec- 
tion having  been  made  and  the  charter  sub- 
mitted to  the  Governor  for  his  approval,  and 
the  Governor  having  approved  the  same,  the 
invalidity  of  such  charter  on  the  alleged  fail- 
ure to  comply  with  some  of  the  requirements 
of  sections  3a  and  3b  of  article  18  of  the  Con- 
stitution cannot  be  raised  in  a  mandamus  pro- 
ceeding brought  by  one  of  the  officers  holding 
prima  facie  evidence  of  title  from  a  munici- 
pal election  held  pursuant  to  the  powers  of 
such  charter,  against  one  of  the  officers  hold- 
ing under  the  old  charter  to  recover  the  be- 
longings of  such  office. 

In  a  mandamns  proceeding,  brought  by  an 
officer  elected  at  a  munii'ipal  election  held  un- 
der the  powers  of  such  charter  to  require  the 
turning  over  to  him  the  belongings  of  such 
office  by  an  officer  claiming  to  hold  by  virtue 
of  his  election  under  the  old  charter,  said  re- 
hitor  in  the  mandamus  proceeding  holding  a 
certificate  of  election  by  virtue  of  a  municipal 
election  held  under  the  powers  of  such  charter, 
the  respondent  will  not  be  permitted  to  con- 
test the  title  or  the  right  of  the  relator  to 
such  office  on  the  alleged  ground  of  the  invalid- 
ity of  such  municipal  election  on  account  of 
the  failure  to  hold  a  primary  election  pursu- 
ant to  the  primary  election  laws  passed  by  the 
Legislature  to  govern  municipalities,  or  other 
irregularity  in  holding  such  election. 

[Ed.  Note. — For  other  cases,  see  Munici|>al 
Corporations,  Cent.  Dig.  g§  41-44;    Dec.  Dig. 
i  18;*   Mandamus,  Cent.  Dig.  {§  381-385;   Dec. 
Dig.  I  172.*] 
Hayes  and  Kane,  JJ.,  dissenting. 

Error  from  District  Court,  Logan  Coun- 
ty;   A.  H.  Huston,  Judge. 
'Action  by  W.  H.  Mitchell  against  N.  M. 
Carter.    Judgment  for  plaintiff,  and  defend- 
ant brings  error.  -  Afflrnied. 

James  Hepburn,  W.  H.  Chappell,  and  Dev- 
erewK  &  Hlldreth,  all  of  Guthrie,  for  plain- 
tiff in  error.  Burford  &  Burford  and  Dale, 
Bierer  &  H^ler,  all  of  Guthrie,  for  defend- 
ant In  error. 

WILLIAMS,  J.  Plaintiff  In  error  seeks 
in  this  proceeding  to  have  determined  (1) 
the  legality  of  the  election  for  the  adoption 
of  the  charter  of  the  city  o.f  Guthrie,  and 
(2)  the  validity  of  the  election  held  by  vir- 
tue of  the  terms  of  said  charter  for  the 
election  of  municipal  officers.  It  is  con- 
tended by  the  defendant  In  error  that  the 
validity  of  the  charter  can  only  be  brought 
In  question  by  a  direct  action  instituted  by 
the  state.  The  charter  in  question  was 
framed  by  virtue  of  the  powers  granted  by 
sec/tions  .la  and  3b  of  article  18  of  the  Con- 
stitution. 


1.  Can  the  plaintiff  In  error  In  a  manda- 
mus proceeding  brought  by  a  person  elected 
to  an  office  created  by  the  charter,  said  elec- 
tion having  been  held  under  the  powers 
granted  by  said  charter.  In  such  proceeding 
question  the  validity  of  the  adoption  of  such 
charter  or  the  validity  of  the  election  at 
which  such  officer  was  elected? 

In  Ewlng  V.  Turner,  2  Okl.  94,  35  Pac. 
951,  It  was  held  that,  as  a  general  rule.  In 
an  action  for  mandamus,  where  the  relator 
shows  a  prima  facie  title  to  a  public  office, 
he  is  entitled  to  the  aid  of  mandamus  to 
obtain  possession  of  the  books,  records,  in- 
signia, parapberualia,  and  official  belong- 
ings of  such  office,  and  in  granting  the  writ 
the  court  will  not  go  behind  such  showing 
and  try  the  title  thereto.  In  Ewlng  v.  Tur- 
ner, supra.  It  is  said:  "It  is  further  con- 
tended by  the  relator  that  Gov.  Renfrow  had 
exercised  power  In  his  removal  without  au- 
thority of  law,  and  that  incidentally  this 
question  can  be  Inquired  Into  by  the  court 
to  determine  if  the  commission  Issued  to 
Carruthers  Is  void,  and.  If  so,  a  void  com- 
mission could  In  no  manner  affect  the  title 
of  said  relator.  This  will  not  do,  for  the 
court,  In  mandamus,  will  not  go  behind  the 
certificate  or  commission.  When  the  relator 
seeks  to  go  behind  the  commission  of  Car- 
ruthers and  have  It  declared  void,  neces.sa- 
rlly  he  puts  In  Issue  the  title  to  the  office. 
From  this  there  Is  no  escape.  In  the  nature 
of  things  it  must  be  so,  and  upon  this  rock 
he  must  founder,  and  here  his  case  must 
fail." 

In  Cameron  v.  Parker,  2  Okl.  277,  38  Pac. 
14,  the  case  of  Ewlng  v.  Turner,  2  Okl.  94, 
35  Pac.  951,  was  re-examined  and  adhered  to. 

In  Matney  v.  King,  20  Okl.  at  page  42,  93 
Pac.  at  page  745,  the  case  of  Cameron  v. 
Parker,  supra.  Is  cited,  wherein  the  follow- 
ing excerpt  Is  quoted:  "In  an  elective  office 
the  law  requires  that  the  credentials  of  the 
person  declared  duly  elected  shall  be  a  cer- 
tificate of  election,  or,  In  an  appointive  one, 
as  In  the  case  at  bar,  a  commission  from 
the  Governor.  This  Is  the  highest  evidence 
of  title  the  law  re<iulres,  and  It  is  not  for 
an  individual  to  as.sert  the  Invalidity  of  the 
law  authorizing  it,  the  want  of  authority 
for  Its  issuance,  or  the  legal  exercise  of 
the  power  conferring  It.  These  are  ques- 
tions for  the  courts  to  determine.  But  In 
the  meantime  the  person  holding  the  com- 
mission or  certificate  of  election,  legal  upon 
Its  face,  evidencing  the  absolute  prima  facie 
title  to  the  office.  Is  entitled  to  the  posses- 
sion of  the  books,  records,  and  official  be- 
longings thereto,  notwithstanding  the  actual 
title  may  be  in  controversy  at  the  time,  and 
In  the  same  or  another  tribunal."  In  the 
same  opinion  this  court  said:  "Thus  In 
Rex  T.  Bankes,  3  Burr.  14.^2,  Lord  Mans- 
field proposed,  upon  the  argument,  that  affi- 
davits  be   laid   before   him    that    he   might 
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determine  whether  It  was  a  doubtful  elec- 
tion and  fit  to  be  tried  upon  an  Information 
In  the  nature  of  a  quo  warranto,  or  whether 
it  was  merely  colorable,  and  clearly  void; 
saying  that  in  the  former  case  the  court 
ml^bt  not  grant  a  mandamus,  while  in  the 
latter  case  they  ought  This  case  falling 
fuUy  within  the  rule  sanctioned  by  the 
common  law,  and  well  supported  by  deci- 
sions of  courts  of  last  resort,  both  state  and 
federal,  this  court,  having  all  the  facts  be- 
fore It,  should  render  effective  relief.  This 
proceeding  does  not  in  any  way  affect  the 
title  to  the  office;  but  the  iwrson  having 
prima  facie  title  to  it  Is  entitled  to  recogni- 
tion as  clerk  of  the  district  court  by  the 
respondent  as  judge  of  the  court  until  bis 
title  is  upset  'by  a  proper  proceeding."  In 
Matney  v.  King,  supra,  Toney  Matney  held  a 
certificate  of  election  Issued  by  the  regular 
county  clerk,  whilst  Carroll  S.  Bucher  held 
one  issued  by  Frank  R.  Appelgate.  This 
court  in  that  case  determined  who  was  the 
proper  officer  to  issue  said  certificate,  and, 
baring  reached  the  conclusion  that  Porter 
Spaulding  was  the  proper  county  clerk  to 
issue  the  certificate,  held  the  certificate  is- 
sued by  such  clerk  to  be  prima  facie  evi- 
dence of  Matuey's  title  to  the  office. 

In  this  case  there  is  no  question  but  that 
the  person  acting  as  Governor,  who  approved 
this  charter,  was  the  proper  officer  to  ap- 
prove it.  A  board  of  freeholders  was  elect- 
ed and  a  charter  framed  and  adopted  un- 
der the  powers  granted  by  sections  3a  and 
3b  of  article  18  of  the  Constitution.  Such 
charter  was  submitted  to  the  Governor  and 
approved  by  him.  Then  the  election  for 
municipal  officers  was  held  pursuant  to  the 
terms  of  said  charter.  There  being  a  valid 
law  under  which  the  charter  was  framed, 
as  to  whether  it  was  complied  with,  the 
Governor  having  approved  the  charter,  we 
do.  not  think  that  in  this  collateral  pro- 
ceeding such  question  can  be  raised. 

In  Higbee  v.  ililtna  Bldg.  &  Loan  Ass'n, 
26  Okl.  327.  109  Pac.  23G,  it  was  held  that: 
"The  due  Incorporation  of  any  company 
claiming  in  good  faith  to  be  a  corporation 
under  the  laws  of  this  state  and  doing  busi- 
ness as  such,  or  its  right  to  exercise  cor- 
porate powers,  cannot  be  inquired  into  col- 
laterally in  any  private  suit  to  which  such 
de  facto  corporation  may  be  a  party,  (a) 
Such  Inquiry  may  be  had  in  an  action 
brought  in  a  direct  proceeding  for  such  pur- 
pose." 

"Wherever  there  Is  a  valid  law  under 
which  a  corporation  with  the  powers  as- 
sumed might  have  been  lawfully  incorporat- 
ed, and  there  is  an  attempt,  apparently  in 
good  faith,  to  comply  with  the  requirements 
of  such  law,  and  the  corporation  thus  at- 
tempted to  be  created  is  organized  and 
enters  upon  the  transaction  of  business,  its 
existence  as  a  de  facto  corporation  is  es- 
tablished, even  though  It  has  failed  to  com- 


ply with  the  law  In  some  particular  which 
prevents  it  from  being  a  coriwration  da 
Jure."  Gilkey  r.  How,  105  Wis.  41,  81  N. 
W.  120,  49  L.  R.  A.  483;  Stout  v.  Zalidc, 
48  N.  J.  Law,  601,  7  AtL  362;  Methodist 
Episcopal  Union  Church  v.  Pickett,  19  N. 
Y.  482;  Bank  of  Toledo  v.  International 
Bank,  21  N.  Y.  642;  Lancaster  v.  Amster- 
dam Improv.  Co..  140  N.  Y.  584,  35  N.  E. 
964,  24  L.  R.  A.  322;  Lamed  v.  Beat,  65 
N.  H.  184,  23  AtL  149;  Society  Perun  v. 
Cleveland,  43  Ohio  St.  481.  8  N.  E.  857; 
Spring  Valley  Waterworks  t.  San  Francis- 
co, 22  Cal.  434;  Haas  v.  Bank  of  Commerce, 
41  Neb.  751,  60  N.  W.  85;  American  Salt 
Co.  V.  Heldenheimer,  80  Tex.  344,  IB  S.  W. 
1038,  26  Am.  St  Rep.  743;  McTIghe  v.  Ma- 
con Constr.  Co.,  M  Ga.  306,  21  S.  E3.  701, 
82  L.  R.  A.  208,  47  Am.  St  Rep.  153. 

Where  there  is  no  law  authorizing  such 
corporation  de  Jure,  there  can  be  no  cor- 
poration de  facto.  Evenson  v.  EUingson,  67 
Wis.  634,  31  N.  W.  342;  Schriber  v.  Lang- 
lade, 66  Wis.  616,  29  N.  W.  547,  554;  Mo> 
Tlghe  V.  Macon  Const  Co.,  9i  Ga.  306,  21 
S.  E.  701,  32  L.  R.  A.  208,  47  Am.  St  Rep. 
153;  Western  Union  Tel.  Co.  v.  Mexican 
Agricultural  Land  Co.,  122  Pac.  505,  decid- 
ed at  this  term,  but  not  officially  reported. 

It  Is  well  settled  that  the  corporate  ex- 
istence of  a  corporation  de  facto  cannot  be 
inquired  into  collaterally,  but  may  be  in- 
quired into  by  direct  proceeding  on  the  imrt 
of  the  state.  Stout  t.  Zulick,  48  N.  J.  Law, 
599,  7  AU.  362. 

The  right  of  a  de  facto  corporation  to  ad 
or  the  validity  of  its  acts  cannot  be  question- 
ed except  in  proceeding  in  qiio  warranto. 
Continental  Trust  Co.  v.  Toledo  R.  R.  (O. 
C.)  82  Fed.  649;  Miller  t.  Irrigation  Dist 
(C.  C.)  85  Fed.  699;  Miller  v.  Irrigation 
Dlst  (O.  C.)  92  Fed.  266;  Miller  v.  Irriga- 
tion Dist  (C.  C.)  99  Fed.  143;  Speer  v. 
Board  of  Commissioners,  88  Fed.  764,  32 
O.  C.  A.  101;  Leach  v.  People,  122  111.  427, 
12  N.  B.  726;  Lyons  r.  Woods,  153  U.  S. 
669,  14  Sup.  Ct  959,  38  L.  Ed.  861;  Ex  parte 
Ward,  173  U.  S.  452,  19  Sup.  Ct  459,  43  L. 
Ed.  766.  In  Ex  parte  Ward,  supra,  it  was 
held  that : .  "The  result  of  the  authorities  is 
that  title  of  a  person  acting  with  color  of 
authority,  even  if  he  be  not  a  good  officer 
in  point  of  law,  cannot  be  collaterally  at* 
tacked."  See,  also,  Tulare  Irrigation  Dist  v. 
Sbepard,  185  U.  S.  1,  22  Sup.  Ct  531,  46  U 
Ed.  773;  American  Salt  Co.  v.  Heidenheimer, 
80  Tex.  344,  16  S.  W.  1038,  26  Am.  St  Kep. 
743;  Allen  v.  Long,  80  Tex.  261,  16  S.  W. 
43,  26  Am.  St  Rep.  735;  Snider  t,  Troy,  91 
Ala.  224,  8  South.  658,  11  L.  R.  A.  513,  24 
Am.  St  Rep.  887. 

In  People  v.  La  Rue,  67  CaL  626,  8  Pat 
84,  it  was  held:  "A  corporation  de  facto 
may  legally  do  and  perform  every  act  and 
thing  which  the  same  entity  could  do  and 
perform  were  it  a  de  Jure  corporation.  As 
to  all  the  world,  except  the  paramount  ao* 
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tbority  under  which  It  acts  and  from  which 
It  receives  its  charter,  it  occupies  the  same 
position  as  though  In  all  respects  valid; 
and  even  as  against  the  state,  except  in  di- 
rect proceedings  to  arrest  its  usurpation  of 
powet,  it  is  submitted,  its  acts  are  to  be 
treated  as  efficacious." 

It  follows  that  in  this  collateral  proceed- 
ing the  question  as  to  the  validity  of  the 
adoption  of  the  charter  cannot  be  challenged. 

2.  Was  the  election,  held  pursuant  to  the 
terms  of  the  charter  and  at  which  the  de- 
fendant was  elected,  valid? 

The  First  Legislature  enacted  the  fol- 
lowing provision:  "When  a  charter  for  any 
city  of  this  state  shall  have  been  framed, 
adopted  and  approved  according  to  the  pro- 
visions of  this  act,  and  any  provisions  of 
such  charter  shall  be  in  conflict  with  any 
law  or  laws  relating  to  cities  of  the  first 
class  In  force  at  the  time  of  the  adoption 
and  approval  of  such  charter,  the  provisions 
of  such  cbarter  shall  prevail  and  be  in  full 
force,  .notwithstanding  such  conflict,  and 
shall  operate  as  a  repeal  or  suspension  of 
such  state  law  or  laws  to  the  extent  of  such 
conflict;  and  sucb  state  law  or  laws  shall  not 
thereafter  be  operative  in  so  far  as  they  are 
In  conflict  with  such  charter;  provided,  that 
such  charter  shall  be  consistent  with  and 
subject  to  the  provisions  of  the  Constitution, 
and  not  in  conflict  with  the  provisions  of 
the  Constitution  and  laws  relating  to  the 
exercise  of  the  initiative  and  referendum, 
and  other  general  laws  of  the  state  not 
relative  to  cities  of  Hbe  flfst  class."  Sess. 
Laws  1907-08,  «.  12,  p.  190;  section  801, 
Comp.  Laws  1909. 

In  Lackey  v.  State,  29  Okl.  255,  116  Pac. 
013,  this  court,  in  construing  said  statute, 
■aid:  "It  is  clear  that  the  foregoing  stat- 
nte  intends  to  provide  that  wherever  a  free- 
holders' charter  has  been  adopted  under  the 
provisions  of  the  Constitution,  and  conflicts 
with  any  law  of  the  state  relating  to  munic- 
ipal matters  of  cities  of  the  flrst  class,  the 
provisions  of  such  charter  shall  prevail."  In 
other  words,  the  efl'ect  of  said  statute  was  to 
declare  the  law  as  it  already  existed  in  the 
Constitution,  merely  setting  out  the  same  in 
greater  detail  than  as  contained  in  article 
18.  In  Lackey  v.  State,  supra,  the  rule  was 
declared  that  whenever  any  matter  fell 
"within  the  domain  of  municipal  govern- 
ment" or  related  solely  to  municipal  affairs, 
such  provision  of  a  municipal  charter,  adopt- 
ed pursuant  to  the  provisions  of  article  18, 
superseded  the  general  state  laws. 

The  charter  provides  for  the  appointment 
of  precinct  election  officers  by  the  mayor. 
Instead  of  the  county  election  board,  as  re- 
qnlred  by  the  state  laws,  the  precinct  board 
appointed  by  the  mayor  to  consist  of  two 
Judges  and  two  clerks,  who  shall  also  act  as 
counters,  instead  of  an  Inspector,  Judge,  and 
derk  and  four  counters,  as  provided  by  the 
general  election  law,  the  returns  to  be  can- 
Tsssed  by  the  city  clerk,  instead  of  the  coun- 


ty election  board;  also  for  a  ballot  which 
shall  not  contain  any  designation  of  parties, 
but  upon  which  the  names  of  the  candidates 
for  each  office  appear  in  alphabetical  order. 

It  is  further  contended  that  the  charter 
election  law  is  in  conflict  with  the  general 
election  law.  In  that  it  does  not  provide  any 
means  for  placing  upon  the  ballot  the  name 
of  a  nonpartisan  candidate.  That  the  elec- 
tion of  municipal  officers  is  strictly  a  mu- 
nicipal affair  seems  to  be  sustained  by  an- 
thority.  People  v.  Hill,  125  Cal.  16,  57  Pac. 
669;  Socialist  Party  v.  Uhl,  165  CaL  776,  103 
Paa  181;  Graham  t.  Roberts,  200  Mass. 
152,  85  N.  E.  1009;  Bwing  v.  Hoblitzelle,  85 
Uo.  74. 

Although  the  charter  provisions  .as  to 
purely  municipal  matters  may  supersede  the 
general  state  laws,  yet  such  provisions  may 
not  supersede  the  provisions  of  the  Consti- 
tution of  the  state.  Section  6,  art.  3,  of  the 
Constitution  provides:  "The  Legislature  shall 
enact  laws  providing  for  a  mandatory  pri- 
mary system,  which  shall  provide  for  the 
nomination  of  all  candidates  in  all.  elections 
for  state,  district,  county,  and  municipal  offi- 
cers, for  all  political  parties  including  Unit- 
ed States  Senators:  Provided,  however,  this 
provision  shall  not  exclude  the  right  of  the 
people  to  place  on  the  ballot  by  petition  any 
nonpartisan  candidate." 

It  is  insisted  by  the  defendant  in  error 
that  the  people  of  a  municipality  contain- 
ing 2,000  people  or  more,  framing  a  cbarter 
under  the  provisions  of  article  18  of  the 
Constitution,  in  exercising  legislative  power 
within-  such  subdivision,  come  within  the 
meaning  of  the  term  "Legislature"  as  used 
in  section  5,  art  3,  supra.  In  this  we  cannot 
concur.  The  legislative  body  of  sucb  a  mu- 
nicipality could  not  enact  laws  providing  for 
a  mandatory  primary  system,  providing  for 
the  nomination  of  all  candidates  in  all  elec- 
tions for  state,  district,  county,  and  munici- 
pal officers,  for  all  political  parties,  includ- 
ing United  States  Senators,  for  to  do  so 
would  be  to  legislate  not  only  upon  purely 
municipal  matters,  but  also  upon  purely  state 
matters,  to  wit,  the  nomination  of  all  candi- 
dates in  all  elections  for  state  officers. 

It  is  clear  to  our  mind  that  it  Is  the  duty 
of  the  Legislature  to  provide  a  primary  sys- 
tem for  the  nomination  of  candidates  for  all 
municipalities,  including  those  created  under 
charters  framed  pursuant  to  the  ponrers  of 
sections  3a  and  Sb  of  article  18  of  the  Con- 
stitution. But  there  appears  to  be  no  such 
provision  in  the  Constitution  relating  to  the 
election  of  municipal  officers.  That  being  a 
municipal  affair,  it  was  within  the  power 
of  the  people  of  the  municipality  to  provide 
laws  for  the  election  of  such  officers  and  to 
flz  the  time  and  place  of  such  election. 
Lackey  v.  State,  supra. 

The  Second  Legislature  passed  an  act 
"regulating  elections  in  cities  and  towns; 
requiring   nominations   by   primaries;    pre- 
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scribing  the  time  for  such  elections.  •  •  •  " 
Sess.  Laws  1909,  c.  16,  art.  2,  p.  256. 

It  Is  not  essential  for  the  purpose  of  this 
case  to  determine  whether  the  failure  to 
comply  with  the  provision  of  said  act  as  to 
the  nomination  of  municipal  officers  render- 
ed the  election  at  which  the  defendant  In 
error  was  voted  for  invalid,  for,  if  the  elec- 
tion of  municipal  officers  Is  a  municipal  mat- 
ter, then  It  was  permissible  under  the  char- 
ter to  provide  for  the  election  of  such  offi- 
cers and  for  the  municipal  machinery  to 
hold  such  election  and  the  return  and  can- 
vassing and '  certifying  of  the  result.  That 
(juestion  can  be  determined  In  a  direct  con- 
test. The  defendant  in  error  has  the  cer- 
tificate from  the  proper  municipal  officer  as 
to  such  result,  and  that  is  prima  fade  evi- 
dence of  his  title  in  this  proceeding.  If 
under  this  municipal  machinery  a  different 
qualification  was  imposed  upon  voters  than 
that  provided  under  the  Constitution,  that 
question  cannot  be  raised  in  this  proceeding, 
but  in  a  proper  contest  by  quo  warranto  or 
some  direct  proceeding  such  matter  can  be 
determined. 

It  follows  that  the  judgment  of  the  lower 
court  must  be  affirmed. 

TURNER,  C.  J.,  and  DUNN,  J.,  concur. 
HAYES  and  KANE,    JJ.,   dissent 


(32  Okl.  398) 

SCROGGY  et  al.  v.  KETXEY  et  al. 
(Supreme  Court  of  Oklahoma.    March  IQ,  1012.) 

(Syllabut  iy  the  Court.) 

1.  Mechanics'  Liens  (|§  271,  276*)— Amend- 
ment OF  Complaint  to  Confobm  to  Proofs 
— New  Cause  of  Action. 

Section  4402,  Mansf.  Dig.  (section  2860, 
Ind.  Ter.  Stat.),  gives  a  lien  to  mechanics  and 
others,  including  contractors  and  subcontrac- 
tors, upon  buildings  and  other  impTovements 
on  land  for  work  and  labor  done  upon  and  ma- 
terial furnished  £or  such  building  or  improve- 
ment, under  contract  with  the  owner  or  his 
agent,  or  the  contractor,  etc.  Section  4403 
(section  2870,  Ind.  Ter.  Stat.J  provides  that  a 
subcontractor  wishing  to_  avail  himself  of  the 
benefit  of  the  act  shall  give  notice  to  the  own- 
er or  proprietor  before  or  at  the  time  of  fur- 
nishing the  material,  or  of  performing  the  labor, 
of  his  intention  to  furnish  or  perform  the  same, 
and'  the  probable  value  thereof,  and  if  the  ma- 
terial is  furnished  or  the  work  done,  that  he 
shall  settle  with  the  contractor  therefor,  and 
that  a  written  statement,  certified  by  the  con- 
tractor to  be  correct,  shall  be  presented  to  the 
owner  or  his  agent,  and  the  subcontractor  shall 
file  a  copy,  together  with  a  description  of  the 
property,  with  the  clerk  of  the  circuit  court 
where  the  property  is  situated,  within  (50  days. 
Section  4421  (section  2888,  Ind.  Ter.  Stat.) 
provides  that  in  case  any  subcontractor  shall 
not  have  notified  the  owner,  or  his  agent,  be- 
fore furnishing  material  or  performing  labor, 
as  provided  for  in  section  4403,  but  shall  fur- 
nish him  the  account,  as  provided  in  that  sec- 
tion, and  in  other  respects  comply  with  the  act, 
he  shall  have  a  lien  to  the  extent,  and  only  to 
extent,  that  the  owner  can  safely,  with  bis 
liabilities  on  account  of  such  building  and  other 


Improvements,  withhold  any  amount  owing  by 
the  contractor  to  the  subcontractor.     Bdd: 

(1)  That  a  complaint,  alleging  that  owners 
of  a  lot  contracted  with  Stewart  to  build  a 
house  on  the  lot,  that  plaintiffs  contracted  with 
Stewart  to  do  certain  masonry  work  on  the 
building,  that  they  performed  their  contract 
with  Stewart,  that  they  notified  one  of  the  own- 
ers in  writing  of  the  correctness  of  their  claim, 
that  Stewart  s  certificate  of  its  correctness  was 
attached,  and  that  they  made  and  filed  with  the 
clerk  a  statement  as  required  by  the  statute, 
stated  a  good  cause  of  action  and  a  compliance 
with  section  4421  of  Mansf.  Dig. 

(2)  That  it  was  not  error  lo  permit  the  com- 
plaint to  be  amended  so  as  to  nllege  that  no- 
tice was  given  the  owner  as  required  by  sec- 
tion 4403  of  Mansf.  Dig. 

(3)  That  it  was  not  error  to  permit  the 
amendment  after  the  testimony  was  in,  where 
the  evidence  supported  the  amendment. 

(4)  That  sacb  amendment  did  not  state  a 
new  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §§  494-513,  539-545;  Dec. 
Dig.  i§  271,  276.»] 

2.  Mechanics'  Liens  (S  291*)— E!nfobcement 
—Parties— Judgment. 

Section  4414,  Mansf.  Dig.  (section  2881, 
Ind.  Ter.  Stat.),  provides  that,  in  all  suits  un- 
der the  mechanics  lien  act,  the  parties  to  the 
contract  and  all  other  persons  interested  in 
the  matter  in  controversy,  and  in  the  property 
charged  with  the  lien,  may  t>e  made  parties. 
Section  4416.  Mansf.  Dig.  (section  2882,  Ind. 
T.  Ann.  St.  1899),  provides  that  the  court  shall 
make  such  orders  in  the  case  as  will  protect 
and  enforce  the  rights  of  all  parties  interested 
therein.  In  this  case  the  owners  filed  a  cross- 
complaint  asking  for  relief  against  the  contrac- 
tor. Held,  that  it  was  error  to  render  a  final 
judgment  m  the  case  without  adjudicating  the 
Issues  between  the  owners  and  Stewart,  the 
contractor.  * 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,    Cent.   Dig.    §|    599-611;     Dec.    Dig.    I 

3.  Equity  (|  409*)- Report  or  Master— Oon- 

CLUSrVENESS. 

Under  the  law  in  force  in  the  Indian  Ter- 
ritory, prior  to  statehood,  where  a  cause  was 
referred  to  a  master  over  objections  of  a  party 
for  any  purpose,  except  to  take  testimony  and 
state  an  account,  the  report  was  persuasive 
only  and  was  not  entitled  to  the  same  weight 
as  the  verdict  of  a  jury. 

[BM.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  904,  920-923 ;    Dec.  Dig.  §  409.  •  J 

4.  EJQuiTT  ^8  404»)  —  Proceedinqs  Before 
Master— Requirement  of  Compensation. 

A  master  to  whom  a  case  had  been  refer^ 
red,  after  hearing  a  portion  of  the  evidence,  re- 
fused to  hear  further  evidence  of  witnesses 
then  in  attendance  until  a  fee  which  he  had 
himself  fixed  should  be  paid.    Ueld  error. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §§  886-892;   Dec.  Dig.  {  404.*] 

5.  Mechanics'  Liens  (§  304*)— Enforcement 
— Personal  Judgment. 

In  a  suit  by  a  subcontractor  against  a  con- 
tractor for  a  debt  arising  out  of  the  contract  and 
to  establish  a  lien  on  the  building  and  lot  on 
which  it  was  erected  under  the  contract  in  the 
Indian  Territory  before  statehood,  it  is  error 
to  render  a  personal  judgment  in  favor  of  the 
sul>contractor  against  the  owner  of  the  lot  and 
building. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §|  632-635;  Dec.  Dig.  { 
304.*] 


•For  other  cases  see  same  topic  and  section  NUMBBSR  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Hep'r  t&dexes 
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Oommissionera'  Opinion,  DirlBlon  No.  2. 
Brror  from  District  Court,  Tulsa  Goonty; 
John  H.  Pltcbford,  Judge. 

Action  by  Marion  Kellej  and  others 
against  Thomas  E.  Scroggy  and  another. 
Jodgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed  and  remanded. 

Halner  &  Martin,  of  Tulsa,  for  plaintiffs 
In  error.  Blddlson  &  Campbell,  of  Tulsa,  for 
defendants  in  error. 

ROSSBR,  C.  This  was  a  suit  brought  by 
Marlon  Kelley  and  J.  H.  Wheatley,  doing 
business  as  contractors  under  the  firm  name 
and  style  of  Kelley  ft  Wheatley,  against  Sid- 
ney Stewart,  Thomas  E.  Scroggy,  and  Kate 
A.  Scroggy.  The  petition  alleged  that  the 
defendants  Thomas  £.  and  Kate  A.  Scroggy 
were  the  owners  of  a  certain  lot  in  Tulsa, 
Ind.  T.;  that  on  the  20th  of  April,  1906, 
they  entered  Into  a  contract  with  the  defend- 
ant Sidney  Stewart  to  erect  a  two-story  stone 
and  brick  building  on  the  lot,  for  which  they 
promised  to  pay  Stewart  $3,926.82;  that  on 
that  day  Stewart  employed  the  plaintiff  to 
furnish  the  material  and  do  the  stone  and 
masonry  work  upon  the  building;  that  he 
agreed  to  pay  them  for  the  material  and 
stone  and  masonry  work  $1,962.82 ;  that  pur- 
suant to  the  contract  they  performed  the 
work  and  furnished  the  material;  that  on 
the  30th  of  October,  1906,  and  within  60 
days  from  the  day  of  the  performance  of  the 
labor,  they  notified  the  defendants  Thomas 
E.  and  Kate  A.  Scroggy  of  the  amount  owing 
them  by  Stewart  by  delivering  to  the  agents 
and  attorneys  of  the  defendants  Thomas  E. 
and  Kate  A.  Scroggy  a  written  notice  of  the 
amount  then  due,  with  a  statement,  attached 
to  the  notice,  certified  by  Stewart  as  correct; 
that  they  made  an  account  in  writing  of  the 
items  and  had  the  same  certified  by  Stewart 
as  being  correct,  and  made  oath  thereto  and 
filed  it  in  the  office  of  the  United  States  clerk 
for  the  Western  district  of  the  Indian  Terri- 
tory, at  Sapulpa,  and  claimed  a  mechanic's 
lien  upon  the  real  estate  and  building.  A 
copy  of  the  notice  and  account  is  also  at- 
tached to  the  complaint  The  complaint  fur- 
ther alleged  that  Stewart  paid  $1,046.82,  and 
that  he  still  owes  the  plaintiffs  the  sum  of 
$870.  The  complaint  concluded  with  a  prayer 
for  Judgment  against  the  4efondant»  for 
$870,  with  Interest  at  the  rate  of  6  per  cent 
from. the  2d  of  May,  1906.  The  defendants 
Thomas  B<.  Scroggy  and  Kate  A.  Scroggy  de- 
marred  to  the  complaint  The. demurrer  was 
overrnled,  and  they  excepted.  After  some 
other  pleadings,  they  filed  an  amended  an- 
swer and  cross-petition.  In  which  they  ad- 
mit the  making  of  the  contract  with  Stew- 
art, deny  that  they  were  notified  by  plain- 
tifls  of  any  sum  of  money  due  them,  and  de- 
ny that  they  are  Indebted  to  plaintiffs.  They 
aUege  that  Stewart  did  not  build  the  building 
according  to  the  specifications  prepared  by 
the  architect,  mad,  in  subataaoek  allege  that 


they  have  paid  him  more  than  be  was  en- 
titled to  for  the  work  that  he  did.  They  also 
allege  by. way  of  cross-bill  that  the  defend- 
ant Stewart  failed  to  complete  the  building 
according  to  bis  contract,  and  that  they  were 
compelled  to  finish  the  building  at  their  own 
expense,  and  that  by  reason  of  that  fact 
Stewart  is  Indebted  to  them  in  the  sum  of 
$300,  and  that  he  Is  also  IndeBted  to  them 
In  the  sum  of  $1,000  on  account  of  imperfec- 
tions in  the  building.  They  allege  that  they 
have  paid  over  $2,017.60,  and  that  after  de- 
ducting the  contract  price  from  the  amount 
paid  him,  together  with  the  damages  done 
on  account  of  imperfect  construction,  and 
the  amount  they  were  compelled  to  pay  to 
finish  the  building,  Stewart  is  Indebted  to 
them  In  the  sum  of  $600. 

Afterwards,  over  the  objection  of  defend- 
ants Thomas  B.  and  Kate  A.  Scroggy,  the 
ease  was  referred  to  a  master.  The  defend- 
ants objected  and  excepted  to  the  case  being 
referred  to  a  master  by  the  court,  and  again 
before  the  master  filed  objections  to  his  pro- 
ceeding in  the  case,  which  objections  he 
overruled.  The  parties  appeared  before  the 
master,  and  the  witnesses  for  both  plaintiff 
and  defendant  were  sworn.  After  all  the 
testimony  upon  the  part  of  plaintiffs,  and  a 
portion  of  the  testimony  on  the  part  of  the 
defendants,  was  taken,  the  master  stated  to 
the  respective  parties  that  the  costs  which 
had  already  accrued,  and  which  would  proba- 
bly accrue.  Including  stenographer's  fees, 
amounted  to  $376,  and  announced  that  he 
would  not  proceed  any  further  in  the  case, 
or  take  any  further  testimony  or  hear  the 
testimony  of  any  other  witnesses,  until  each 
party  had  paid  one-half  of  the  $376.  The  de- 
fendants Thomas  E.  and  Kate  A.  Scroggy  de- 
clined to  pay  one-half  of  the  $376,  and 
though  they  had  their  witnesses,  and  were 
ready  to  proceed  in  the  taking  of  the  testi- 
mony, the  master  then  discontinued  the  hear- 
ing without  day,  to  which  action  the  defend- 
ants excepted. 

Afterwards  the  court  made  an  order  ap- 
pointing D.  L.  Sleeper  master  in  the  case. 
He  notified  the  defendants  that  be  was  ready 
to  hear  testimony,  and  that  they  must  offer 
it  within  a  day  or  two,  because  he  bad  to 
leave  for  Washington;  but  they  declined  to 
present  any  testimony  to  him,  and  be  made 
no  report 

The  master  first  appointed,  O.  M.  Butter- 
worth,  made  a  report  in  the  case  in  which 
It  appeared  that  the  evidence  upon  the  cross- 
complaint  of  the  defendants  Thomas  E.  and 
Kate  A.  Scroggy  was  only  partially  taken, 
and  in  wbicb  report  Butterworth  asked  for 
an  allowance  of  $200.  After  the  testimony 
was  taken,  the  plaintiff  asked  leave  to  amend 
his  complaint  so  as  to  allege  that  he  served 
a  notice  upon  the  defendants  of  his  intention 
to  claim  the  amount  of  his  contract  with 
Stewart  before  the  work  was  done.  Leave  to 
amend  was  granted,  and  the  complaint  was 
amonded  accordingly.    Th«  master  la  tala  r*- 
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port  found  that  Sidney  Stewart  owed  the 
plaintiffs  $870,  and  that  they  were  entitled 
to  a  lien  upon  the  premises  described  In  the 
complaint  for  $870,  with  interest  from  the 
2d  of  September,  1905,  but  made  no  findings 
w^ith  reference  to  the  cross-complaint  of  the 
defendants  Thomas  B.  and  Kate  A.  Scroggy 
against  Sidney  Stewart,  for  the  reason  that 
the  evidence 'was  only  partially  taken.  The 
court  rendered  Judgment  approvii^  the  re- 
port of  the  master,  declaring  a  lien  on  the 
property  described  in  the  petition,  and  also 
rendered  a  personal  Judgment  against  the 
owners,  Thomas  K  and  Kate  A.  Scroggy,  for 
$870. 

Sections  of  Mansf.  Dig.  of  the  Statutes  of 
Arkansas,  under  which  mechanic's  liens  can 
be  claimed,  are  as  follows: 

"Sec.  4402.  Every  mechanic,  builder,  ar- 
tisan, workman,  laborer  or  other  person  who 
shall  do  or  perform  any  work  or  labor  upon 
or  furnish  any  materials,  machinery  or  fix- 
tures for  any  building,  erection  or  other  im- 
provement upon  land,  including  contractors, 
subcontractors,  material  furnishers,  mechan- 
ics, and  laborers,  under  or  by  virtue  of  any 
contract,  express  or  implied,  with  the  owner 
or  proprietor  thereof,  or  his  agent,  trustee, 
contractor  or  subcontractor,  upon  complying 
with  the  provisions  of  this  act,  shall  have 
for  his  work  or  labor  done,  or  materials,  ma- 
chinery, or  fixtures  furnished,  a  lien  upon 
such  building,  erection  or  improvement  and 
upon  the  land  belonging  to  such  owner  or 
proprietor  on  which  the  same  is  situated,  to 
secure  the  payment  of  such  work  or  labor 
done,  or  materials,  machinery  or  fixtures  fur- 
nished. 

"Sec.  4403.  Every  subcontractor  wishing  to 
avail  himself  of  the  benefits  of  this  act  shall 
give  notice  to  the  owner  or  proprietor,  or  his 
agent  or  trustee,  before  or  at  the  time  he 
furnishes  any  of  the  things  aforesaid,  or  per- 
forms any  of  the  labor,  of  bis  intention  to 
furnish  or  perform  the  same,  and  the  proba- 
ble value  thereof;  and,  if  afterward,  the 
things  are  furnished  or  labor  done,  the  sub- 
contractor shall  settle  with  the  contractor 
therefor,  and  having  made  the  settlement  In 
writing,  the  same,  signed  by  the  contractor 
and  certified  by  him  to  be  Just,  shall  be  pre- 
sented to  the  owner  or  proprietor,  or  his 
agent  or  trustee,  and  left  with  him,  and 
Within  sixty  days  from  the  time  the  things 
shall  have  been  furnished,  or  the  labor  per- 
formed, the  subcontractor  shall  file  with  the 
clerk  of  the  circuit  court  of  the  county  In 
which  the  building,  erection  or  other  im- 
provement is  situated  a  copy  of  the  settle- 
ment between  him  and  the  contractor,  which 
shall  be  a  lien  on  the  building,  erection  or 
other  improvement  for  which  the  things  were 
furnished,  or  the  labor  performed,  and  shall 
at  the  time  file  a  correct  description  of  the 
property  to  be  charged  with  the  lien,  the  cor- 
rectness of  all  which  shall  be  verified." 

''Sec.  4421.  In  case  any  sul>contractor  shall 
not  hare  notified  the  owner,  proprietor,  his 


agent,  or  trustee,  before  furnishing  the  things 
aforesaid,  or  doing  work  and  labor,  as  pro- 
vided for  in  section  4403,  but  shall  furnish 
to  him  the  account  as  provided  in  said  sec- 
tion, or  the  statement  provided  for  in  section 
4404,  and  in  all  other  respects  shall  comply 
with  the  provisions  of  this  act,  he  shall  have 
the  benefit  hereof  the  same  as  if  he  had  giv- 
en  notice  as  required  herein,  to  the  extent, 
and  only  to  the  extent,  that  such  owner  or 
proprietor  can  safely,  with  his  engagements 
and  liabilities  on  account  of  such  building, 
erection  or  other  improvement,  withhold  any 
amount  by  him  owing  to  his  contractor  for 
such  subcontractor." 

J1]  The  first  proposition  urged  by  plalntUT 
in  error  is  that  the  complaint  did  not  state 
a  cause  of  action,  and  tha't  the  court  erred 
in  sustaining  a  demurrer  thereto.  The  com- 
plaint was  sufficient.  It  stated  a  cause  of 
action  under  section  4421  of  Mansf.  Dig.  of 
the  Statutes  of  Arkansas. 

The  statute  V7lth  reference  to  mechanics' 
liens  Is  to  be  Uberally  construed  as  between 
the  owner  and  the  lien  claimant.  Tenney 
v.  Sly,  54  Ark.  93,  14  S.  W.  1091.  In  Mur- 
ray V.  Rapley,  30  Ark.  568,  Mr.  Justice  Walk- 
er said:  "It  would  seem  from  the  authorities 
that  It  must  be  clearly  shown  that  the  claim 
is  founded  upon  services  rendered  by  a  me- 
chanic, laborer,  or  furnisher  of  materials 
upon  a  building  or  other  Improvements  on 
the  property  sought  to  be  charged  with  the 
lien.  The  character  of  the  claim  thus  fixed, 
DO  technical  omission  is  allowed  to  defeat 
the  claim.  Phillips,  in  his  work  on  Liens 
(page  16),  when  referring  to  the  construction 
to  be  given  to  statutes  conferring  liens,  said: 
•This  Uberality  of  construction  courts  have 
conceived  themselves  Justified  in  adopting 
applies  principally  to  the  relief  of  mistakes 
of  procedure.  When  the  case  falls  clear- 
ly within  the  provisions  of  the  statutes, 
*  *  *  it  would  lead  to  injustice  to  bold 
that  every  mistake,  however  trifling,  should 
avoid  the  lien.  Only  such  as  are  calculated 
to  mislead  others  should  destroy  the  claim 
if  there  has  been  a  substantial  compliance.' " 
See,  also,  William  Cameron  Co.  v.  Campbell, 
141  Fed.  32,  72  C.  C.  A.  520. 

It  is  also  urged  that  it  was  error  to  i>er- 
mit  the  complaint  to  be  amended  so  as  to 
state  a  compliance  with  the  requirements  of 
section  44<^.  This  was  not  error.  The  right 
to  a  lien  is  given  by  section  4402,  and  provi- 
sions of  sections  4403  and  4421  are  matters 
of  procedure.  It  was  not  stating  a  new 
cause  of  action  to  ijermit  the  complaint  to- 
be  amended  to  show  that  the  plaintiff  com- 
plied with  the  provisions  of  section  44U3. 
There  was  sufiicient  evidence  as  to  the  agen- 
cy of  the  party  on  whom  notice  was  served. 

Section  5080  of  Mansf.  Dig.  (secUon  3285, 
Ind.  T.  Ann.  St  1899),  provides  that:  "The 
court  may  at  any  time  In  furtherance  of 
Justice,  and  on  such  terms  as  may  -be  prop- 
er, amend  any  complaint  or  proceeding,  by 
adding  or  striking  out  the  name  -01  any  par- 
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ty,  or  by  correcting  a  mistake  In  the  name  of 
a  party,  or  a  mistake  in  any  otber  respect, 
or  by  inserting  otber  allegations  material  to 
tbe  case,  or  wben  ttae  amendment  does  not 
change  substantially  tbe  claim  or  defense, 
by  conforming  the  pleadings  or  proceeding 
to  tbe  facts  proved."  This  section  has  been 
construed  so  often  that  it  seems  a  waste  of 
time  to  cite  authorities  to  support  tbe  propo- 
sition that  an  amendment  not  changing  tbe 
cause  of  action  may  be  made  at  any  time, 
even  after  tbe  evidence  Is  In  or  after  tbe 
verdict  or  finding.  This  amendment  did  not 
change  tbe  cause  of  action.  Tbe  cause  of 
action  was  for  material  furnished  and  work 
done  upon  tbe  building. 

[2]  It  Is  urged  that  It  was  error  to  refer 
the  cause  to  a  master  over  tbe  objection  of 
tbe  defendants.  Under  the  law  as  it  esisted 
in  the  Indian  Territory  prior  to  statehood, 
the  court  had  tbe  right  to  refer  a  cause  to 
tbe  master  for  tbe  purpose  of  taking  testi- 
mony or  of  stating  an  account  (Mansf .  Dig. 
H  5260,  5263  and.  T.  Ann.  St.  18U9,  ||  S4ti3, 
S468])  of  its  own  motion  and  without  re- 
quest by  the  parties.  But  if  referred  for 
any  other  purpose,  ttae  reference  and  report 
•f  tbe  master  did  not  relieve  tbe  court  of 
the  duty  of  weighing  tbe  evidence  and  pass- 
ing on  tbe  whole  case.  "It  is  not  competent 
for  a  court  of  chancery  of  Its  own  motion,  or 
upon  tbe  request  of  one  party,  to  abdicate 
its  duty  to  determine  by  its  own  judgment 
tbe  controversy  presented  and  devolve  that 
duty  upon  any  of  its  officers."  Henderson's 
Chancery  Practice,  i  152.  See,  also,  Klmber- 
ly  V.  Arms,  120  U.  S.  512,  9  Sup.  Ct.  353,  32 
L.  Ed.  764;  Davis  v.  Schwartz,  155  U.  S. 
531,  15  Sup.  Ct.  237,  39  L.  Ed.  289;  Clay  pool 
v.  Johnston,  91  Ark.  349,  121  S.  W.  941.  A 
report  made  by  a  master,  where  tbe  whole 
case  was  referred  over  tbe  objections  of  one 
of  tbe  parties,  would  not  be  entitled  to  the 
same  presumption  of  its  correctness  as  if  tbe 
cause  bad  been  referred  by  consent  Where 
tbe  master  was  appointed  over  tbe  objections 
of  one  of  tbe  parties,  no  presumption  would 
exist  In  favor  of  bis  report,  and  It  would 
be  the  duty  of  tbe  court  to  review  the  evi- 
dence and  decide  ttae  case.  In  Claypool  v. 
Johnston,  91  Ark.  549,  121  S.  W.  941,  tbe 
court  said:  "But  where  the  master  is  ap- 
pointed by  tbe  court  upon  Its  own  motion, 
as  is  said  In  the  case  of  Klmberly  v.  Arms, 
129  U.  S.  512  [9  Sup.  Ct.  355,  32  L.  Ed.  704] : 
'The  Information  which  be  may  communicate 
by  bis  findings  in  such  cases  upon  tbe  evi- 
dence presented  to  him  is  merely  advisory 
to  the  court,  which  it  may  accept  and  act 
upon  or  disregard  in  whole  or  Jn  part,  ac- 
cording to  its  own  Judgment  as  to  the  weight 
of  the  evidence.'  When  the  court  of  Its  own 
motion  deems  it  fit  or  necessary  to  refer  to 
a  master  any  matter  for  the  purpose  of  aid- 
ing or  facilitating  tbe  court  in  the  proceed- 
ings incidental  to  the  cause,  It  Is  the  duty 
of  tbe  court  to  review  tbe  findings  of  such 
master." 


The  findings  of  tbe  master  in  this  case 
were  not  binding  on  the  court  and  did  not 
have  the  same  efficacy  or  effect  as  a  verdict 
of  a  Jury. 

[3]  Section  4414  of  Mansf.  Dig.  provides 
that,  in  all  suits  under  the  mechanic's  lien 
law,  the  parties  to  tbe  contract  and  all  otb- 
er persons  interested  in  the  matter  In  con- 
troversy, and  In  the  property  charged  with 
the  lien,  may  be  made  parties.  Section  4415 
provides  that  the  court  shall  make  such  or- 
ders in  the  case  as  will  protect  and  enforce 
all  the  rights  of  the  parties  Interested  there- 
in. 

Stewart,  tta^  contractor,  was  a  party  to 
the  suit,  and  the  Judgment  of  tbe  court 
should  have  settled  the  controversy  as  be- 
tyreen  him  and  tbe  defendants  Thomas  Jfi. 
and  Kate  A.  Scroggy,  and  there  should  have 
been  a  Judgment  In  compliance  with  the 
statute  settling  all  the  matters  in  tbe  con- 
tract between  all  tbe  parties.  Tbe  Judgment 
entered  Ignored  Stewart  entirely. 

[4]  It  appears  from  the  record  that  the 
action  of  the  master  in  refusing  to  proceed 
until  his  fee  was  paid  prevented  ttae  claims 
of  all  parties  from  being  adjusted.  It  was 
his  duty  to  proceed  with  tbe  bearing  until 
all  the  evidence  was  introduced.  It  was 
highly  Improper  for  him,  after  part  of  the 
testimony  was  in,  to  demand  fees  and  to  re- 
fuse to  proceed  imcll  they  were  paid,  and 
then  to  make  report  upon  the  portion  of  ttae 
testimony  that  he  had  beard.  There  is  a 
conflict  in  tbe  authorities  as  to  the  right  of 
a  master  to  demand  bis  compensation  before 
his  services  are  rendered.  But  whether  en- 
titled to  be  paid  in  advance  or  not  it  is  cer- 
tainly improper  for  tbe  master  to  stop  in  tbe 
middle  of  a  case  and  refuse  to  proceed  until 
a  fee,  which  be  himself  has  fixed,  shall  be 
paid.  If  ttae  master  In  this  case  was  not 
willing  to  wait  until  his  work  was  done,  he 
should  have  demanded  compensation  before 
beginning,  and  should  have  bad  it  fixed  by 
the  court  so  as  to  avoid  tbe  appearance  of 
oppressing  tbe  parties,  and  of  placing  them 
in  an  attitude  where  they  dare  not  contest 
his  demands. 

[S]  As  already  stated,  there  was  a  personal 
Judgment  In  favor  of  plaintiffs  against  Thom- 
as E.  and  Kate  A.  Scroggy.  This  was  er- 
ror. There  was  no  privity  of  contract  be- 
tween the  subcontractor,  plaintiffs,  and  the 
owners,  the  Scroggys,  and  tbe  Scroggys  owed 
them  nothing.  27  Cyc.  437.  The  liability 
of  tbe  Scroggys  arose  out  of  the  statute, 
and  tbe  extent  of  it,  if  notice  was  given  as 
provided  in  section  4403,  depended  on  the 
amount  Stewart  owed  the  plaintiff.  And  if 
notice  was  not  given.  It  depended  on  tbe 
amount  tbe  Scroggys  could  safely,  with  tbelr 
liabilities  on  account  of  the  building,  pay  the 
subcontractor. 

For  tbe  reasons  stated,  the  case  should 
be  reversed  and  remanded. 

FEB  CURIAM.    Adopted  In  whole. 
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DKAINAGE  DIST.   NO.  6,   OKLAHOMA 
COUNTY,  T.  FERRBLL. 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(Syttahut  ty  the  Court.) 

Drains    (J    36* )  —  Pboceedinos  —  Appkae  — 

Bond. 

In  an  appeal  from  an  order  of  the  county 
commissioners  to  the  district  court  under  what 
is  Itnown  as  the  "Drainage  Act"  (chapter  32, 
Snyder's  Comp.  L.  1909,  §  3057),  it  is  essential 
to  the  jurisdiction  of  the  district  court  that 
a  bond  be  given  in  subatantial  compliance  with 
the  provisions  of  the  statute;  but  where  a 
bond  is  given,  within  the  time  prescribed,  in 
the  sum  fixed,  properly  describing  the  parties, 
court,  and  judgment  or  order  appealed  from, 
with  the  statutory  conditions,  signed  by  the  ap- 
pellant, and  reciting  a  deposit  of  cash  in  the 
full  sum  of  the  liability,  and  the  cash  is  so  de- 
posited with  the  bond  as  part  thereof,  and  the 
bond  is  duly  accepted  and  approved  by  the 
proper  officer,  and  is  lodged,  with  the  original 
papers  and  transcript  of  the  proceedings,  in 
the  district  court,  iield  that,  although  irregu- 
lar and  defective,  the  bond  is  not  void,  and 
that,  upon  motion  to  dismiss  the  appeal,  it  is 
within  the  discretion  of  the  court  to  permit  the 
appellant  to  amend  the  same,  or  file  a  new  and 
correct  bond  in  substitution  of  the  irregular 
and  defective  one. 

[Ejd.  Note. — For  other  cases,  see  Drains, 
Cent.  Dig.  IS  44-50;  Dec.  Dig.  S  36.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Olclaboma  Coun- 
ty ;  A.  N.  Munden,  Judge. 

Proceedings  by  C.  E.  Ferrell  against  Drain- 
age District  No.  5,  Oklahoma  County,  before 
the  board  of  county  commissioners.  From  a 
judgment  of  the  superior  court  on  appeal 
from  the  order  of  the  t>oard  of  county  com- 
missioners, the  Drainage  District-  brings  er- 
ror.    Affirmed. 

T.  F.  McMechan  and  George  P.  Glaze,  both 
of  Oklahoma  City,  for  plaintiff  in  error.  W. 
M.  Engart,  of 'Shawnee,  and  W.  A.  Staley,  of 
Oklahoma  City,  for  defendant  in  error. 

BREWER,  C.  Tliis  action  was  tried  in 
tbe  superior  court  of  Oklahoma  county  on 
appeal  from  an  order  of  the  board  of  coun- 
ty commissioners  of  Oklahoma  county,  and 
was  prosecuted  under  what  is  known  as  the 
"Drainage  Act,"  wMch  went  into  effect  March 
23,  1909.  Chapter  32,  Snyder's  Comp.  L. 
1909. 

The  cause  was  tried,  commencing  on  De- 
cember 15,  1909,  by  a  jury,  and  resulted  in 
a  verdict  and  Judgment  in  favor  of  defendant 
in  error  in  the  sum  of  $650.  The  cause  comes 
here  for  review  on  a  trdnscript  of  tbe  record, 
and  tbe  plaintiff  in  error  assigns  the  fol- 
lowing errors:  First.  The  court  erred  in 
overruling  the  motion  of  plaintiff  in  error  to 
dismiss  tbe  appeal.  Second.  Tbe  court  com- 
mitted error  in  granting  leave  to  defendant 
In  error  to  file  a  new  appeal  bond.  Third. 
The  court  committed  error  in  overruling  the 
objection  to  introduction  of  evidence.  Fourth. 
Tbe  court  erred  In  overruling  the  motion  to 
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dlamiaw  the  appeal,  made  at  tbe  commence- 
ment of  tbe  trial  of  tbe  cause.  These  as- 
signments of  error,  In  fact,  raise  one  ques- 
tion, i.  e.,  the  Jurisdiction  of  the  court  to 
bear  the  appeal.  And  tbe  challenge  of  the 
court's  jurisdiction  Is  predicated  solely  on 
tbe  alleged  failure  of  the  defendant  in  error 
(appellant  below)  to  file  the  bond  required  by 
statute  in  appealing  from  the  order  of  the 
county  commissioners. 

Section  3057,  Snyder's  Comp.  L.  1909,  after 
designating  bow  an  appeal  may  be  taken 
from  an  order  of  the  county  commissioners, 
and  providing  bow  tbe  amount  of  tbe  appeal 
bond  shall  be  fixed,  says:  "And  tbe  appel- 
lant shaU,  within  ten  days  thereafter,  file 
with  the  county  clerk  a  bond  payable  to 
tbe  state  of  Oklahoma,  in  an  amount  not  less 
than  that  previously  fixed,  with  at  least  two 
good  and  sufficient  freehold  sureties,  condi- 
tioned to  pay  all  costs  of  tbe  appeal  if  tbe 
appeal  be  denied  or  dismissed.  If  the  clerk 
approve  the  bond,  he  sball  tbereupon  make 
and  certify  a  transcript  of  tbe  proceedings 
had  before  tbe  commissioners  relating  to  all 
matters  involved  in  the  appeal,  and  transmit 
tbe  same,  together  with  all  original  papers' 
in  the  cause,  on  file  in  his  office,  to  tbe  clerk 
of  tbe  district  court  within  thirty  days  from 
the  date  of  tbe  approval  of  said  bonds." 

Tbe  defendant  in  error,  in  taking  his  ap- 
peal from  the  order  of  tbe  county  commis- 
sioners, filed  a  bond  in  tbe  correct  amount 
of  $100,  and  in  tbe  usual  form  and  witb  the 
statutory  condition,  except  tbat  it  recited 
that:  "C.  E.  Ferrell,  as  principal,  and  one 
hundred  dollars  in  cash,  as  surety,  are 
bound."  It  was  signed  by  Ferrell  alone.  In- 
dorsed at  the  bottom  of  the  bond  is  the  fol- 
lowing: "One  hundred  dollars  in  cash  de- 
posited with  clerk  for  bond."  Then  follows 
tbe  formal  approval  of  tbe  bond  by  tbe  clerk, 
and  the  clerk's  signature  and  indorsement  of 
filing. 

Tbe  clerk  of  tbe  county  court  certified  a 
transcript  of  tbe  commissioners'  proceedings 
and  order,  together  with  a  copy  of  tbe  ap- 
peal bond,  and  lodged  the  same,  with  the 
$100  cash.  In  the  superior  court  Tbe  ques- 
tion of  jurisdiction  was  raised  in  tbe  supe- 
rior court  by  a  motion  to  dismiss  tbe  appeal. 

Upon  filing  tbe  motion  to  dismiss  the  ap- 
peal, defendant  in  error  asked  and  was  al- 
lowed, over  objections  of  plaintiff  In  error,  to 
file  a  new  bond  with  two  sureties,  as  provid- 
ed by  statute.  The  only  attack  made  on  tbe 
form  of  this  new  bond  is  tbat  tbe  language  of 
tbe  bond  does  not  in  terms  describe  tbe  sure- 
ties as  "freehold  sureties." 

Counsel  cite  Vowell  v.  Taylor  et  al.,  8  Okl. 
625,  58  Pac.  944,  Brickner  v.  Sporleder,  3 
Okl.  561,  41  Pac.  726,  and  Beckwitb  v.  Kan- 
sas City  &  O.  K.  Co.,  28  Kan.  485,  to  sustain 
their  contentions  in  this  case.  Tbe  first  two 
of  these  cases  involved  the  question  of  appeal 
from  a  justice  of  tbe  peace  court.     In  the 
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Vowell  Case,  eupra,  no  bond  ot  any  eharac- 
'  ter  was  executed,  shown  on  the  transcript, 
or  lodged  In  the  district  .court  with  the  pa- 
pers. This  case  Is  not  In  point.  The  case 
of  Beckwith  v.  Kansas  City  &  O.  B.  Co., 
xupra,  cited  by  counsel,  is  not  in  point,  for 
the  reason  that  there  was  no  bond  of  any 
kind  filed  upon  which  to  base  the  appeal; 
and,  there  being  no  bond  of  any  kind,  regu- 
lar or  irregular,  the  court  properly  held  that 
the  appellate  court  acquired  no  Jurisdiction. 
The  Brickner  Case,  supra,  was  decided  un- 
der the  Statutes  of  1890,  which  have  been 
changed  since,  and  in  which  the  phraseology 
ts  very  different  from  that  of  the  statute  in- 
volved in  this  case  at  bar,  but,  as  an  analo- 
gous proposition,  supports  counsel's  conten- 
tion. But,  inasmuch  as  this  Is  not  an  appeal 
from  a  Justice  of  the  peace  court,  but  Is  tak- 
en under  an  entirely  different  statute,  the 
conditions  and  purposes  of  the  tK>nd  being 
oitirely  different,  tliat  decision  Is  not  con- 
trolling in  ihls  case. 

It  may  be  admitted  that  the  filing  of  a 
bond  is  a  prerequisite  In  cases  of  this  Idnd. 
But  must  the  undertaking  conform  in  every 
possible  way  with  the  requirements  of  the 
statute?  Or  is  the  filing  of  a  bond  in  sub- 
stantial compliance  with  the  statute,  duly  ap- 
proved by  the  proper  officer,  sufficient  upon 
which  to  found  Jurisdiction  in  the  district 
court?  In  Hass  v.  Lees,  18  Kan.  454,  it  is 
said:  "Appeals  are  favored,  and  mere  tech- 
nical defects  or  omissions  are  to  be  disre- 
garded, as  far  as  possible,  without  obstruct- 
ing the  course  of  Justice."  Is  there  not  a 
difference  between  a  purported  bond  tiiat, 
because  of  its  inherent  vices,  is -a  mere  nul- 
lity and  in  one  that  Is  merely  Irregular,  and 
does  not  conform  to  all  the  requirements  of 
the  statute?  There  unquestionably  is  a  dif- 
ference. The  bond  in  the  case  at  bar  is  a 
valid,  binding  obligation;  it  is  in  an  appro- 
priate form  under  the  terms  of  the  statute; 
it  contains  the  names  of  the  obligor  and 
obligees ;  it  is  for  the  exact  amount  required; 
the  condition  Is  the  one  prescribed  by  statute; 
It  was  filed  In  time  and  approved  by  the 
proper  officer.  It  was  only  signed  by  one 
person,  and  the  statute  requires  It  to  be 
signed  by  two.  This  Is  the  defect ;  but  there 
is  d^oslted  with  the  bond,  and  mentioned 
in  it  as  surety,  cash  In  the  full  sum  of  the 
liability  named  in  the  face  of  the  bond. 

The  condition  required  in  a  bond  under  the 
statute  Involved  in  this  case  is  "to  pay  all 
costs  of  the  appeal  if  the 'appeal  be  denied  or 
dismissed."  It  Is  for  no  purpose,  or  at  least 
its  principal  purpose  Is,  to  secure  the  costs 
to  his  adversary,  if  the  appellant  fails  In  his 
appeal.  If  protection  against  costs  is  the 
end  sought  by  the  statute.  It  would  require 
ing«iiou8  reasoning  to  convince  the  ordinary 
person  that  a  bond,  secured  to  the  full  lim- 
it of  liability  by  cash  attached  or  deposited 
therewith  as  part  of  It,  does  not  as  adequate- 
ly protect  against  costs  as  it  would  If  signed 
by  another  person.    We  think  that  under  this 


statute  the  correct  rule  is  that,  if  no  bond  is 
given,  or  one  is  filed  which  Is  so  defective 
in  form  and  substance  as  to  be  a  nullity,  the 
district  court  would  acquire  no  Jurisdiction 
on  appeal.  But,  If  a  bond  Is  given  that  by  its 
terms  is  a  valid  and  binding  obligation,  and 
sufficiently  describes  the  parties,  the  court, 
and  the  Judgment  or  order  appealed  from, 
and  is  accepted  and  approved  by  the  proper 
officer,  then,  notwithstanding  it  may  have 
defects  or  irregularities,  it  is  not  absolute- 
ly void,  but  may,  upon  timely  application 
therefor,  be  amended,  or  a  new  bond  given 
In  the  district  court/ 

In  Klrtley  v.  Tuthlll,  9  Kan.  App.  452,  60 
Pac.  662,  a  bond  on  appeal  which  failed  to 
state  the  name  of  the  obligee  was  held  suf- 
ficient. In  Wile  V.  Koch,  64  Ohio  St  608,  44 
N.  E.  236,  the  Supreme  Court  of  Ohio  sus- 
tained an  appeal,  where  the  bond  not  only 
failed  to  name  the  appellant,  but  named  no 
limit  of  the  liability  of  the  surety.  In  the 
case  of  St.  L.  &  S.  F.  By.  Co.  v.  Hurst,  62 
Kan.  609,  35  Pac.  211,  Chief  JusUce  Horton, 
for  the  court,  said:  "If  the  appeal  bond  was 
insufficient  in  form  or  amount,  and  the  at- 
tention of  the  district  court  had  been  called 
thereto,  it  had  the  power  to  order  a  change 
or  renewal  thereof.  •  •  •  where  an  ap- 
peal bond,  filed  and  approved  by  a  Justice  of 
the  peace,  is  insufficient  in  form  or  amount, 
the  party  appealing  should  be  given  an  oppor- 
tunity by  the  district  court  where  the  appeal 
Is  pending  to  change  or  renew  the'  bond  be- 
fore the  case  is  dismissed  for  a  defect  there- 
in." In  St.  J.  &  D.  C.  R.  Co.  V.  Orr,  8  Kan. 
420,  in  an  appeal  from  the  county  commis- 
sioners in  a  condemnation  proceeding,  it  was 
held  that  the  bond  for  appeal,  approved  by 
the  commissioners,  was  merely  irregular,  and 
could  be  cured  by  filing  a  correct  bond,  not- 
withstanding that  under  the  law  it  should 
Iiave  been  approved  by  the  county  clerk. 

In  Morrison  v.  State,  40  Ark.  448,  it  was 
held  that  an  appeal  bond,  not  approved  by 
the  Justice  of  the  peace,  under  a  statute  that 
required  his  approval,  was  not  a  valid  stat- 
utory bond,  and  that  no  Judgment  could  have 
been  rendered  on  It;  but  that  the  circuit 
court.  In  its  discretion,  might  have  allowed 
a  correct  bond  to  be  filed.  See,  also,  Miller 
V.  Heard,  7  Ark.  60.  That  an  appeal  should 
not  be  dismissed  for  a  defect  in  the  bond, 
where  the  appellant  offered  to  enter  into  a 
correct  bond  in  the  circuit  court,  was  decided 
in  Carter  v.  Plckard,  11  Ala.  673.  See,  also, 
Appleton  V.  Turrentlne,  19  Ala.  706. 

A  bond  Insufficient  in  form  may  be  amend- 
ed or  a  correct  one  substituted  under  the  pro- 
cedure of  California.  Stark  v.  Barrett,  15 
Cal.  361 ;  Gray  v.  Court,  61  Cal.  337.  A  de- 
fective bond  may  be  cured  in  the  district 
court  of  Iowa  by  filing  a  correct  one.  Brock 
V.  Manatt,  1  Iowa,  128.  In  the  case  of  Bus- 
sell  V.  Monson,  33  Conn.  606,  where  the  ap- 
peal bond  recited  that  the  appeal  was  taken 
to  the  county  court  when  it  should  have  been 
taken  to  the  superior  court,  It  was  held  to  be 
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merely  defective.  In  Trustee  v.  Starblrd,  13 
III.  49,  It  was  held  that,  where  a  party  un- 
dertakes to  appeal  from  the  decision  of  a  Jus- 
tice of  the  peace,  and  makes  such  an  attempt 
at  the  execution  of  an  appeal  bond,  and  the 
proper  officer  accepts  it,  when  objection  Is 
made,  he  should  be  permitted  to  supply  the 
defect.  In  that  case,  the  party  taking  the 
appeal  had  not  signed  It,  as  required.  In 
Jones  y.  Davis,  4  Mo.  28,  It  was  held  that, 
although  the  Justice  of  the  peace  did  not  ap- 
prove the  bond,  the  circuit  court  could  permit 
a  new  bond  to  be  given.  A  case  very  much 
In  point  Is  that  of  Famam  v.  Davis  et  al.,  32 
N.  H.  302.  It  Is  held:  "The  want  of  two 
sureties  on  a  recognizance  entered  Into  up- 
on an  appeal  from  the  Judgment  of  a  Justice 
of  the  peace.  In  a  dvU  cause,  is  merely  an  ir- 
regularity In  the  proceedings,  and  not  a  Ju- 
risdictional exception."  In  that  case,  two 
sureties  were  required  by  the  statute.  See, 
also.  People  ▼.  Brie,  6  Wend.  (N.  Y.)  549; 
Reynolds  v.  Rensselaer,  11  Wend.  (N.  T.)  174. 

The  contention  that  the  new  bond  allowed 
in  this  case  is  a  nullity,  because  the  sureties 
are  not  spedfloally  described  in  the  bond  as 
"freeholders,"  we  do  not  think  can  be  sus- 
tained. There  was  no  specific  question  rais- 
ed as  to  whether.  In  fact,  they  were  freehold- 
ers. It  Is  urged  that  the  fact  must  be  af- 
firmatively shown  In  the  undertaking.  Coun- 
sel dte  no  authorities  sustaining  this  conten- 
tion, and  we  have  found  none  in  the  investi- 
gation we'  have  made.  If  the  sureties  offered 
were  not  freeholders,  and  upon  timely  objec- 
tion for  that  reason  this  fact  was  ascertain- 
ed, then  they  would  not  be  suflldent,  and 
competent  sureties  would  have  to  be  offered. 
Bat,  in  the  absence  of  such  objection  and  de- 
termination. We  do  not  think  the  failure  to 
use  the  statutory  words  in  describing  the 
sureties  was  fatal,  or  rendered  the  bond  il- 
legal. 

The  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 

(33  OM.  452) 

MORLBY  et  aL  v.  FEWEL. 

(Supreme  Court  of  Oklahoma.    March  10, 
1912.) 

(Svllalut  bv  the  Court.) 

1.  Indians  (t  18*)— Lands— Inheritanck.  . 
An  enrolled  Creek  woman  died  October  8, 
1899,  leaTing  a  husband,  a  white  man,  and  a 
legitimate  daughter  of  the  white  man.  The 
daughter  died  December  19,  1899,  unmarried 
and  without  issue.  An  allotment  was  made  to 
the  heirs  of  the  deceased  Creek  woman  De- 
cember 3,  1901.     Held: 

That  by  section  28  of  the  original  Creek 
treaty  (Act  March  1,  1901,  c.  676,  31  Stat. 
869)  the  land  descended  as  if  the  deceased  bad 
died  seised  after  the  original  Creek  treaty  was 
ratified,  leaving  the  same  persons,  related  to 
her  and  to  each  other  in  the  same  way  as  at 
the  actual  time  of  her  death. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  S  49;    Dec.  Dig.  §  18.*] 


2.  Indians  (|  18*)— I/Ands— Ai.i.otment. 

That  the  provisioh  of  the  Creek  law, 
which  prevents  a  noncitizen  from  finally  par- 
ticipating in  the  allotment  of  the  tribal  lands, 
did  not  prevent  the  husband  from  taking  half 
of  the  allotment  as  heir  to  bis  wife,  and  did 
not  prevent  him  from  inheriting  the  daughter's 
share  upon  her  death. 

[Ed.  Note.— For  other  cases,  see  Indiana, 
Cent  Dig.  }  49;   Dec.  Dig.  i  18.»] 

3.  Indians  (§  18*)— Lands— Inhebitance. 

That  as  ue  husband,  father  of  the  dangh- 
ter,  would  have  inherited  half  of  his  wife's  al- 
lotment upon  her  death,  had  she  died  seised 
while  the  original  Creek  treaty  was  in  force, 
and  upon  the  subsequent  death  of  the  daughter 
would  have  inherited  her  half  interest  in  the 
land  as  her  nearest  relation,  therefore,  both 
the  wife  and  daughter  having  died  before  the 
allotment  was  selected,  when  it  was  selected 
the  entire  estate  vested  in  the  father. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  g  49;   Dec.  Dig.  g  18.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tulsa  County; 
John  H.  Pltchford,  Judge. 

Suit  by  Ralsa  F.  Morley  and  another 
against  W.  M.  Fewel.  Judgment  and  decree 
for  defendant,  and  plaintiffs  bring  error. 
Afiirmed. 

Biddison  &  Campbell,  of  Tulsa,  for  plaln- 
tifTs  in  error.  B.  T.  Hainer  «nd  H.  B.  Mar- 
tin, both  of  Tulsa,  for  defendant  in  error. 

ROSSER,  C.  This  action  was  brought  in 
the  district  court  of  Tulsa  county.  The  de- 
fendant recovered  a  Judgment  quieting  his 
title'  to  certain  land,  and  plaintiffB  have 
appealed.  The  case  was  tried  upon  an  agreed 
statement  of  facts.  It  was  agreed  that  Min- 
nie Solander,  the  allottee,  was  a  citiaen  by 
blood  of  the  Creek  tribe  of  Indians,  duly 
enrolled;  that  she  was  living  April  1,  1889; 
that  she  died  Intestate  on  the  8th  of  October, 
1899;  that  she  left  surviving  her  Oeorge  A. 
Solander,  who  was  her  lawful  and  acknowl- 
edged husband,  and  a  child,  Hettie  L.  Sol- 
ander, who  was  the  legitimate  child  of  said 
George  A.  Solander  and  Minnie  Solander; 
that  George  A.  Solander  was  an  intermar- 
ried white,  and  not  a  citlxen  by  blood  of 
the  Greek  Nation;  that  Hettie  L.  Solander 
was  a  mixed-blood  Creek,  and  duly  enrolled 
as  such;  that  Hettie  L.  Solander  died  in- 
testate, unmarried,  and  without  Issue,  on 
the  19th  day  of  December,  1899;  that  Phoe- 
be Trussler  was  the  only  sister  of  Minnie 
Solander,  and  that  Minnie  Solander  had  no 
brothers  surviving,  nor  descendants  of  any 
brothers  or  sisters;*  that  George  A.  Solander 
and  Phcebe  Trussler  selected  and  had  the 
Commission  to  the  Five  Civilized  Tribes  allot 
to  the  heirs  of  Minnie  Solander  the  land  lu 
controversy;  that  the  allotment  was  select- 
ed December  3, 1901;  and  that  a  patent  was 
Issued  In  the  name  of  the  heirs  of  Minnie 
Solander.  The  laws  of  the  Creek  Nation, 
with  reference  to  descent  and  distribution 
and  Intermarried  whites,  are  also  set  out  in 
the  agreed  statement  of  facts.     Among  the 
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provisions  of  the  Creek  law  one  is  as  fol- 
lows: "All  nondtlzens  not  previously  adopt- 
ed, and  being  married  to  citizens  of  this  na- 
tion, or  Iiaving  cblldren  entitled  to  citizen- 
ship shall  have  the  right  to  live  In  this 
nation  and  enjoy  all  the  privileges  enjoyed 
by  other  citizens,  except  in  the  participation 
in  the  annuities  and  final  participation  in 
the  lands."  Defendant  claims  the  land  un- 
der a  conveyance  from  George  A.  Solander, 
and  plaintlSis  claim  under  a  deed  from 
Phoebe  Trussler.  The  only  question  involv- 
ed is,  as  stated  in  the  briefs  of  plaintiffs: 
"Did  George  A.  Solander,  under  the  facts 
as  stated  in  the  agreed  statement  of  fact. 
Inherit  the  land  allotted  to  the  heirs  of  his 
wife,  Minnie  Solander?" 

Plaintltr  contends  that  the  heirs  of  Minnie 
Solander  received  her  allotment  by  direct 
grant  from  the  Creek  Nation ;  that  therefore 
they  were  the  allottees  of  the  land;  that 
nondtlzens  were  not  entitled  by  the  Creek 
law  to  participate  to  the  final  distribution 
of  lands,  and  therefore  George  A.  Solander, 
being  a  white  man,  could  not  take  the  land. 

[1]  This  contention  is  wrong.  The  heirs 
of  Minnie  Solander  were  not  sharing  in  the 
distribution.  They  were  merely  receiving 
her  share.  While  the  patent  was  to  her 
heirs,  it  was  patented  to  them  as  her  repre- 
sentatives and  not  in  their  own  right.  The 
second  paragraph  of  section  28  of  the  origi- 
nal Creek  treaty,  approved  March  1,  1901 
(31  Stat  L.  861),  provides  that:  "AU  citi- 
zens who  were  living  on  the  first  day  of 
April,  eighte^i  hundred  and  ninety-nine,  en- 
titled to  be  enrolled  under  section  twenty- 
one  of  the  act  of  Congress  approved  June 
twenty-eighth,  eighteen  hnndred  and  ninety- 
eight,  entitle  'An  act  for  the  protection  of 
people  of  the  Indian  Territory,  and  for  other 
purposes,'  shall  be  placed  upon  the  rolls  to 
be  made  by  said  Commission  under  said  act 
of  Congress,  and  if  any  such  citizen  has 
died  since  that  time,  or  may  hereafter  die, 
before  receiving  his  allotment  of  lands  and 
distributive  share  of  all  the  funds  of  the 
tribe,  the  lands  and  money  to  which  he 
would  be  entitled,  if  living,  shall  descend  to 
bis  heirs  according  to  the  laws  of  descent 
and  distribution  of  the  Creek  Nation,  and  be 
allotted  and  distributed  to  them  according- 
ly." Until  this  section  was  enacted  there 
was  no  statute  which,  by  its  terms,  permit- 
ted an  allotment  to  any  other  than  a  living 
person.  This  section  provided  a  period  at 
which  all  living  members  of  the  tribe  became 
entitled  to  an  allotment,  and  to  a  distribu- 
tive Bliare  of  other  tribal  property.  While 
the  title  to  the  lands  did  not  vest  on  that 
date,  it  was  declared  by  this  statute  or 
provision  that  all  members  of  the  tribe  liv- 
ing April  1,  1889,  had,  from  that  time,  a  po- 
tential right  of  which  they  could  not  be 
deprived  by  death.  The  title  might  not  vest 
before  death,  but,  if  it  did  not,  then  the 
heirs  should  take  it.  The  heirs  succeeded  to 
the  rights  of  the  deceased. 


To  hold  that  one  who  receives  a  patent  as 
heir  of  another  is  thereby  participating  in 
the  final  division  of  the  lands  would  lead  to 
the  conclusion  that  a  child  coCild  not  take 
the  lands  of  its  parents,  where  the  allotment 
was  not  selected  until  after  the  death  of 
the  parent,  because  section  3  of  the  same 
treaty  provides  that  the  lands  shall  be  al- 
lotted so  as  to  give  each  citizen,  as  nearly 
as  may  be,  a  share  equal  in  value.  All  the 
legislation  on  the  subject  leads  to  the  con- 
clusion that  it  was  the  intention  of  Congress 
and  of  the  tribe  to  glv6  each  member  of  the 
tribe  an  equal  share  in  the  final  distribution. 
If  the  share  an  heir  receives  from  a  deceas- 
ed ancestor,  who  died  without  selecting  an 
allotment,  is  to  be  considered  against  him, 
be  could  not  receive  bis  own  allotment,  and 
anything  from  the  allotment  of  a  deceased 
ancestor  whose  selection  was  made  after  the 
ancestor's  death,  without  violating  the  pro- 
visions of  section  3  of  the  original  agree- 
ment The  proper  construction  is  tliat  the 
heirs  took  the  estate  in  the  right  of  the  an- 
cestor, and  were  not  participating  in  the 
final  distribution  of  the  lands  within  the 
meaning  of  the  Creek  law. 

[2, 3]  The  right  of  the  heirs  of  Minnie 
Solander  to  select  her  allotment  after  her 
death  was  created  by  section  28  of  the  orig- 
inal Creek  agreement  She  had  no  title  to 
the  lands  at  her  death,  and  it  only  came  in- 
to existence  after  the  original  Creek  agree- 
ment became  the  law,  and  the  right  in  her 
heirs  to  have  It  selected  after  her  death  was 
created  by  the  provisions  of  section  28  of 
that  agreement.  As  the  right  was  created 
by  that  section,  it  was  competent  to  provide 
in  the  section  who  were  the  persons  entitled 
to  take  under  its  provisions.  By  its  terms 
the  same  persons  are  entitled  to  take  as 
heirs  of  Minnie  Solander  as  would  have 
been  entitled,  had  she  selected  the  allotment 
In  her  lifetime,  and  lived  until  after  the 
original  Creek  treaty  took  effect  and  had 
then  died  seised  of  the  land,  leaving  the 
same  heirs,  bearing  the  same  relation  to  her 
and  to  each  other  at  that  time  as  they  ac- 
tually bore  at  the  actual  time  of  her  death. 
If  the  land  had  been  allotted  to  her  and 
she  had  died  while  the  original  Creek  treaty, 
was  in  force,  leaving  George  A.  Solander 
and  Hettie  L.  Solander,  husband  and  daugh- 
ter, living,  her  heirs  would  have  been  her 
husband,  George  A.  Solander,  and  her  daugh- 
ter, Hettle  L.  Solander.  Then  if  Hettie  L. 
Solander  had  died  afterwards,  without  hus- 
band or  issue,  while  that  treaty  was  In 
force,  her  father  would  have  inherited  her 
land.  The  fact  that  George  A.  Solander 
was  a  white  man  would  not  have  prevented 
him  from  inheriting  as  heir  to  his  wife,  nor 
as  heir  to  his  daughter.  De  Graffenreid  v. 
Iowa  Land  &  Trust  Co.,  20  Okl.  687,  95  Pac. 
624. 

The  facts  of  this  case  are,  except  as  to  the 
blood  of  the  father,  very  similar  to  the 
facts  in  the  case  of  Barnett  ▼.  Way,  119  Pac. 
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418,  not  yet  oflSclally  reported.  In  that 
Sase  Clta  Barnett,  during  her  lifetime,  select- 
ed her  allotment  under  the  provisions  of  sec- 
tion 11  of  the  Curtis  bill  (Act  June  28,  1898, 
c.  517,  30  Stat  497),  and  died  before  the  orig- 
inal Creek  agreement  took  effect.  After  her 
death,  and  after  the  original  treaty  wag 
adopted,  the  allotment  selected  by  her  was 
confirmed  to  her  heirs.  Her  mother  ^d 
died  prior  to  her  death.  Her  father  sur- 
vived her,  but  he  died  before  the  original 
Creek  treaty  was  ratified.  It  was  held  that 
her  father  was  her  nearest  relation,  and 
would  have  inherited  her  lands  had  she  ob- 
tained title  before  her  death,  and  then  had 
died  after  the  original  Creek  treaty  became 
the  law,  and  that  his  children,  some  of  whom 
were  her  half  brothers  and  sisters,  would 
Inherit  the  lands  to  the  exclusion  of  other 
half  brothers  and  sisters,  children  of  her  de- 
ceased mother.  In  that  case,  as  well  as  in 
this,  the  title  did  not  pass  until  after  the 
death  of  the  allottee. 

The  cases  of  Barnett  t.  Way,  119  Pac.  418, 
and  De  GrafFenreid  v.  Iowa  Land  &  Trust 
Co.,  20  Okl.  687,  95  Pac.  624,  are  controlling 
of  the  questions  in  this  case,  and  it  should 
be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


<32  Okl.  339) 

JONES  v.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Court  of  Oklahoma.    March  19, 1912.) 

(Syllabus  hy  the  Court.) 

1.  Insurance  (|  351*)  —  Fobfeitube— What 
Law  Govebns. 

Where  ah  application  for  life  Insurance 
provided  that  the  contract  contained  in  the  pol- 
icy and  the  application  "shall  be  construed  ac- 
cording to  the  law  of  the  state  of  New  Yorlt, 
the  place  of  said  contract  being  agreed  tb  be  the 
home  office  of  said  company  in  the  city  of  New 
York,"  the  provisions  of  the  New  York  law, 
requiring  a  notice  to  be  given  as  a  condition 
precedent  to  forfeiting  or  lapsing  the  policy, 
apply  to  and  govern  the  policy  issued;  and  the 
policy  remains  in  force  until  notice  is  given,  or 
until  it  is  canceled  by  agreement  of  the  par- 
ties, notwitbstandinf^  a  premium  is  not  paid 
when  due,  and  notwithstanding  a  provision  in 
the  policy  to  the  effect  that,  if  any  premium  is 
not  paid  when  due,  the  policy  shall  become  void, 
and  all  payments  previously  made  shall  remain 
the  property  of  the  company. 

[Ed.  Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  {  894 ;   Dec.  Dig.  |  351.*] 

2.  Instjbance  (§  351*)— Fobfeitube  —  What 
Law  Governs. 

Where,  by  stipulation  contained  in  the  ap- 
plication, the  law  of  the  state  of  New  York  ap- 
plies to  and  governs  a  life  insurance  policy, 
and  where  the  policy  jprovides  that  the  company 
will  make  loans  on  it,  and  that  interest  shall 
be  paid  on  the  loan,  and  where  the  loan  agree- 
ment provides  that  all  the  conditions,  limita- 
tions, and  requirements  of  the  policy,  except  as 
expressly  modified  in  the  loan  contract,  remain 
in  force,  the  policy  cannot  be  forfeited  for  non- 
payment of  the  interest  on  the  loan,  or  non- 
payment of  a  premium,  or  both,  without  notice, 
as  required  by  the  New  York  law,  although 
the    loan   contract   also   provides    "that    in    the 


event  of  default  in  payment  of  said  interest,  or 
of  any  preminm  on  said  policy,  for  one  month 
after  they  shall  respectively  become  due  said 
party  of  the  firat  part  [company],  which  is 
hereby  irrevocably  appointed  attorney  for  that 
purpose,  is  hereby  authorized  at  its  option  to 
cancel  said  policy  and  its  accumulations  for 
the  customary  cash  surrender  value,"  and.  re- 
taining the  loan  and  other  indebtedness,  to  pay 
the  balance  of  the  cash  surrender  value  to  the 
insured. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  894;   Dec  Dig.  S  351.*] 

3.  INBUBANCE    (|  646*)— ACTIONS  ON  POUCIES 
— BUBDEN    OF   PbOOF. 

The  burden  is  upon  the  company,  in  a 
suit  upon  a  life  insurance  policy,  to  show  that 
it  has  given  notice  of  forfeiture  in  accordance 
with  the  law  of  New  York. 

[Ed.  Note.-^For  other  cases,  see  Insurance, 
Cent  Dig.  S§  1645-1668;  Dec.  Dig.  {  646.»] 

4.  .Insurance  (§  668»)— Actions  oh  Poucies 
— Question  fob  Jubt. 

Evidence  in  this  case  held  sufficient  to  re- 
quire the  submission  to  the  jury  of  the  ques- 
tion whether  or  not  the  insured  was  in  such  a 
mental  condition  as  to  be  incapable  of  agree- 
ing to  a  cancellation  of  a  life  insurance  policy. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1732-1770;    Dec.  Dig.  |  66S.*] 

5.  Insubance  (I  612*)— Actions  on  Poucies 
— Conditions  Pbecedent — Tendeb. 

It  is  not  necessary  to  tender  money  re- 
ceived from  a  life  insurance  company  in  set- 
tlement of  the  excess  of  the  cash  surrender 
value  over  a  loan  on  the  policy  before  bringin; 
suit  on  the  policy,  where  it  is  certain  the  ten- 
der will  be  refused. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1520-1528;   Dec.  Dig.  $  612. •] 

Commissioners'  Opinion,  Diviaion  No.  2. 
Error  from  District  Court,  Logan  County; 
Stillwell  H.  Russell,  Judge. 

Action  by  Mary  G.  Jones  against  the  New 
York  Life  Insurance  Company.  Judgment 
for  ,  defendant,  and  plaiutUI  brings  error. 
Reversed  and  remanded. 

Dale,  Blerer  &  Hegler,  of  Guthrie,  for 
plaintiff  In  error.  S.  S.  Lawrence,  of  Guth- 
rie, John  H.  Burford,  of  Guthrie,  and  Jamea 
H.  Mclntosb,  for  defendant  in  error. 


ROSSER,  C.  This  is  a  suit  by  Mary  G. 
Jone8>  against  the  New  York  Life  Inanr- 
ance  Company  to  recover  upon  a  certain 
insurance  policy  issued  by  the  company 
March  1,  1894,  on  the  life  of  Edgar  W. 
Jones  for  $2,500. 

The  premiums  were  paid  each  and  every 
year  until  and  Including  March  1,  1903. 
The  premium  was  not  paid  March  1,  1904. 
The  policy  provided,  among  other  conditions 
and  provisions,  that  the  company  would 
make  loans  on  the  policy  at  the  fifth  or  any 
subsequent  anniversary  of  the  policy  within 
the  accumulation  period,  provided  that  all 
premiums  were  paid  in  full,  and  that  the 
policy  should  be  assigned  to  the  company 
as  collateral  security  for  any  loan  mada 
The  policy  also  provided  that  "all  premiums 
are  due  and  payable  at  the  home  office  of 
the  company.    •    ♦    •    If  any  premium  is 


•For  other  cases  se«  same  topic  and  section  NUMBER  in  Dec.  Dig-  &  Am.  Dlx.  Key  No.  Series  &  Bep'r  Inlexss 
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not  thns  paid  on  or  before  the  day  when 
dne,  then  (except  as  hereinafter  otherwise 
provided)  this  policy  shall  become  Toid,  and 
all  itaymentB  preyionely  made  shall  remain 
the  property  of  the  company."  Hie  iwllcy 
also  provided  for  grace  of  one  month  In  the 
payment  of  premiums,  subject  to  interest 
charges,  etc.  The  policy  also  had  the  fol- 
lowing nonforfeiture  clause:  "After  this 
policy  shall  have  been  In  full  force  three 
full  years,  in  case  of  nonpayment  of  any 
premium  subsequently  due,  and  upon  the 
payment  within  thirty  days  thereafter  of 
any  Indebtedness  to  the  company  on  account 
of  this  policy,  and  provided  the  policy  has 
not  been  terminated  by  death  within  the 
month  of  grace  allowed  in  the  payment  of 
premiums  (1)  the  insurance  will  be  extended 
for  the  face  amount,  as  provided  in  the  ta- 
ble below;  or  (2)  on  demand  made  within 
six  months  after  such  nonpayment  of  pre- 
mium due,  with  surrender  of  this  policy, 
paid  up  insurance  will  be  issued  for  the  re- 
duced amount  provided  in  the  said  table; 
or  @)  the  itollcy  wiU  be  reinstated  within 
the  said  six  months,  upon  payment  of  the 
overdue  premium,  wltb  interest  at  the  rate 
of  five  per  cent,  per  annum,  if  the  insured 
is  shown  by  evidence,  satisfactory  to  the 
company,  to  be  in  good  health."  The  appli- 
oatlon  for  the  policy  contained  the  follow- 
ing agreement:  "That  the  contract  contain- 
ed in  such  policy  and  in  this  application 
shall  be  construed  according  to  the  law  of 
the  state  of  New  York,  the  place  of  said 
contract  being  agreed  to  be  the  home  office 
of  said  company  In  the  city  of  New  York." 

In  December,  1899,  the  insured,  Edgar  W. 
Jones,  borrowed  $122  from  the  company, 
giving  his  note  therefor,  the  note  also  being 
signed  by  the  beneficiary,  Mrs.  Mary  O. 
Jones,  and  the  policy  was  by  them  delivered 
to  the  company  as  security  for  the  loan. 
The  note  was  renewed  from  time  to  time, 
and  became  due  on  the  1st  of  March,  1904, 
at  the  same  time  that  the  premiums  be- 
came due.  Neither  the  note  nor  the  Inter- 
est was  paid.  After  some  negotiations  be- 
tween the  company  and  the  insured,  the 
company,  on  the  14th  of  October,  1904,  com- 
'puted  the  cash  value  of  the  policy,  and  de- 
ducted therefrom  the  amount  due  upon  the 
note,  including  interest  thereon  for  one 
month  after  it  became  due,  and  mailed  to 
Edgar  W.  Jones  a  check  for  $46.25,  the  dif- 
ference in  the  amount  due  upon  the  note 
and  the  cash  value  of  the  policy  at  the  time 
upon  which  the  computation  was  based. 

Edgar  W.  Jones  died  on  November  4, 
1904,  and  his  mother,  the  beneficiary  in  the 
policy,  afterwards  brought  this  suit.  At 
the  close  of  the  plaintiff's  testimony,  de- 
fendant demurred  to  the  evidence,  and  the 
trial  court  sustained  the  demurrer,  and  ren- 
dered judgment  thereon  in  favor  of  the  de- 
fendant. This  appeal  is  taken  from  that 
Judgment.     The  case  is  well  briefed  upon 


both  sides.  The  material  question  in  the 
case  is  whether  the  company  had  the  right 
to  cancel  the  policy  upon  the  nonpayment 
of  the  premium  and  interest  on  the  note. 

[1]  The  plaintifT  contends  that  the  com- 
pany could  not  cancel  or  forfeit  the  policy 
without  first  giving  notice,  as  required  by 
section  92  of  the  New  York  Insurance  Law 
(C!onsol.  Laws  1909,  c.  28),  and  that,  upon 
default  in  payments  the  policy  remained  in 
force,  no  notice  of  intention  to  forfeit  hav- 
ing been  given.  It  Is  also  contended  that, 
no  notice  of  forfeiture  having  been  given, 
it  required  an  agreement  of  the  parties  to 
cancel  the  policy,  and  that  Edgar  W.  Jones 
was  in  such  a  mental  and  physical  condi- 
tion as  to  be  incapable  of  consenting  to  the 
cancellation. 

Section  92  of  the  New  York  insurance  law 
is  as  follows:  "No  Forfeiture  of  Policy 
without  Notice.  No  life  insurance  corpora- 
tion doing  business  in  tills  state  shall  de- 
clare forfeited,  or  lapsed,  any  policy  here- 
after Issued  or  renewed,  and  not  issued 
upon  the  payment  of  monthly  or  weekly  pre- 
miums, or  unless  the  same  is  a  term  insur- 
ance contract  for  one  year  or  less,  nor  shall 
any  such  policy  be  forfeited,  or  lapsed,  by 
reason  of  nonpayment  when  due  of  any 
premium,  interest  or  Installment  or  any  por- 
tion thereof  required  by  the  terms  of  the 
policy  to  be  paid,  unless  a  written  or  print- 
ed notice  stating  the  amount  of  such  pre- 
mium, interest,  installment,  or  portion 
thereof,  due  on  such  policy,  the  place  where 
it  should  be  paid,  and  the  person  to  whom 
the  same  is  payable,  shall  be  duly  address- 
ed and  mailed  to  the  ]person  whose  life  is 
insured,  or  the  assignee  of  the  policy.  If  no- 
tice of  the  assignment  has  been  given  to 
the  corporation,  at  his  or  her  last  known 
post  office  address,  postage  paid  by  the  cor- 
poration, or  by  an  officer  thereof,  or  i)erson 
appointed  by  it  to  collect  such  premium,  at 
least  fifteen  and  not  more  than  forty-five 
days  prior  to  the  day  when  the  same  is 
payable.  The  notice  shall  also  state  that 
unless  such  premium,  interest,  Installment, 
or  portion  thereof,  then  due,  shall  be  paid 
to  the  corporation,  or  to  a  duly  appointed 
agent  or  person  authorized  to  collect  such 
premium  by  or  before  the  day  it  falls  due, 
the  policy  and  all  payments  thereon  will 
become  forfeited  and  void  except  as  to  the 
right  to  a  surrender  value  or  paid  up  pol- 
icy as  In  this  chapter  provided.  If  the  pay- 
ment demanded  by  such  notice  shall  be 
made  within  Its  time  limited  therefor,  it 
shall.be  taken  to  be  in  full  compliance  with 
the  requirements  of  the  policy  in  respect  to 
the  time  of  such  payment;  and  no  such  pol- 
icy shall  in  any  case  be  forfeited,  or  de- 
clared forfeited,  or  lapsed,  until  the  expira- 
tion of  thirty  days  after  the  mailing  of  such 
notice." 

It  is  claimed  by  the  defendant  that  the 
New  York  law  is  in  conflict  with  certain  pro- 
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visions  of  the  policy,  and  also  wltb  the  loan 
contract  It  is  further  contended  that,  as 
the  loan  contract  was  an  indepehdent,  sepa- 
rate agreement,  made  subsequent  to  the  ex- 
ecution of  the  policy,  it  is  not  goTemed  by 
the  New  Yorlc  law,  and  that  It  constitutes  a 
waiver  of  the  provisions  of  the  New  )fork 
law,  or  a  change  in  the  conditions  of  thfl 
policy  in  that  regard,  so  that  the  New  lork 
law  does  not  apply  to  the  case. 

The  policy  contained  a  stipulation  for 
loans  by  the  company  upon  conditions  as  fol- 
lows: 

"First.  That  premiums  are  paid  in  full  to 
the  time  when  the  loan  Is  made,  including 
the  premium  for  the  entire  insurance  year 
then  beginning. 

"Second.  (Stating  amount  to  be  loaned  4t 
various  periods.)  , 

"Third.  That  the  policy  shall  be  duly  as- 
signed to  the  company  as  collateral  security 
for  the  loans,  and  deposited  at  the  home  of- 
fice. 

"Fourth.  That  interest  at  the  rate  of  five 
per  cent,  per  annum  shall  be  paid  upon  all 
such  loans  at  tb;  anniversary  of  the  insur- 
ance next  succeeding,  and  annually  there- 
after until  the  loans  are  paid  off. 

"Fifth.  That  tlie  loans  shall  be  for  such 
time  as  the  borrower  may  elect,  not  longer 
however,  than  to  the  end  of  the  accumula- 
tion period.  (Any  indebtedness  to  the  com- 
pany, Including  any  balance  of  the  current 
year's -premium  remaining  unpaid  will  be  de- 
ducted In  any  settlement  of  this  policy  or  of 
any  benefit  thereunder.)" 

This  provision  with  reference  to  loans  pre- 
cedes the  nonforfeiture  clause  In  the  policy, 
and  also  precedes  the  provision  that  the  pol- 
icy shall  be  construed  according  to  the  law 
of  the  state  of  New  York. 

So  much  of  the  loan  contract  as  Is  materi- 
al in  this  case  is  as  follows:  ' 

"(4)  That  In  the  event  of  default  in  pay- 
ment of  said  interest  or  of  any  premium 
on  said  policy,  for  one  month  after  they 
shall  respectively  become  due,  said  party  of 
the  first  part,  which  is  hereby  Irrevocably 
appointed  attorney  for  that  purpose,  is 
hereby  authorized  at'lts  option  to  cancel  said 
policy  and  Its  accumulations,  for  the  cus- 
tomary cash  surrender  value  then  allowed  by 
said  party  of  the  first  part  for  the  surrender 
of  policies  of  this  class,  said  party  of  the 
first  part  In  that  case  being  liable  to  said 
party  of  the  second  part  for  the  return  of 
the  balance  only  of  said  cash  surrender  val- 
ue, after  deducting  said  loan  and  accrued 
Interest. 

"(5)  That  In  the  settlement  of  any  -claim 
or  any  benefit  under  said  policy  before  said 
loan  with  accrued  interest  shall  have  been 
fully  paid,  said  party  of  the  first  part  shall 
be  liable  to  said  party  of  the  second  part  for 
the  return  of  the  balance  only  of  the  pro- 
ceeds of  said  policy  after  deducting  said  loan 
and  accrued  interest  and  any  other  indebt- 
edness. 


"(6)  That  any  notice  under  this  agreonait 
may  be  given  either  personally  or  by  mail- 
ing it  at  the  post  office,  addressed  to  the  of- 
fice or  last  known  place  of  residence  of  said 
party  of  the  second  part,  and  that  any  no- 
tice So  mailed  shall  be  deemed  to  have  been 
served  on  the  day  following  the  day  it  was 
deposited  at  said  post  office. 

"(7)  That  all  the  conditions,  limitations, 
and  requirements  of  said  policy,  except  as 
herein  expressly  modified,  remain  in  full 
force." 

The  New  York  law,  in  section  92,  quoted 
above,  has  been  construed  by  the  Supreme 
Court  of  that  state,  in  the  case  of  Strauss  v. 
Union  Central  Life  Ins.  Co.,  33  Misc.  Rep. 
333,  67  N.  Y.  Supp.  509.  In  that  case,  the 
company  issued  a  policy  to  Isaac  Levy  Au- 
gust 15,  1893,  which  was  assigned  to  the 
plaintiff,  Strauss,  September  16,  1893,  by 
written  assignment  Strauss  gave  notice  to 
the  company  that  the  policy  had  been  as-- 
slgned  to  him.  Levy,  the  insured,  gave  his 
address  to  the  company  as  580  Madison 
street,  Brooklyn,  and  afterwards  changed 
his  residence  to  another  street  in  Brooklyn; 
but  the  company  reclved  no  notice  after  the 
change.  On  July  10,  1899,  the  company  ad- 
dressed and  mailed  a  written  notice  to  the 
Insured  that  the  annual  premium  of  $606 
would  be  due  on  the  following  August  loth, 
and  that  if  then  not  paid  the  policy  would 
become  forfeited  and  void.  No  notice  was 
sent  to  the  plaintiff,  the  assignee,  though  the 
coQipany  had  his  address.  On  August  15th, 
the  plaintiff  paid  the  company  |100  in  cash 
on  premiums,  and  gave  his  note  for  $506  for 
the  balance,  payable  in  three  mouths.  On 
November  17th,  the  plaintiff  paid  the  com- 
pany $163.59,  and  gave  a  new  note  for  $350, 
payable  in  three  months.  Each  of  the  notes 
contained  a  provision  that  the  "said  policy," 
including  all  conditions  therein  for  the  sur- 
render, or  continuance  as  a  paid-up  term  pol- 
icy, should,  "without  notice  to  any  party  or 
parties  interested  therein,  be  null  and  void 
on  the  failure  to  pay  this  note  at  maturity." 
The  $350  was  not  paid  at  maturity.  The 
plaintiff  offered  payment  10  days  later;  but 
the  company  refused  it  on  the  grounds  that 
the  policy  was  forfeited.  The  court,  by  Mr. 
Justice  Gaynor,  held  that  it  was  the  duty  of 
the  company  to  notify  the  assignee  before 
forfeiture,  and  required  the  company  to  ac- 
cept payment  of  the  note  and  to  reinstate 
the  policy.  The  Judgment  of  the  Supreme 
Court  was  affirmed  by  the  Court  of  Appeals 
of  New  York,  in  170  N.  Y.  349,  63  N.  B.  347. 
Mr.  Justice  O'Brien,  spciking  for  the  Court 
of  Appeals,  said:  "There  were  eight  provi- 
sions or  conditions  Indorsed  upon  the  policy, 
one  of  which  provided  that  it  should  be  null 
and  void  in  case  any  of  these  conditions 
were  violated  by  the  insured,  and  that  in 
such  case  all  payments  and  accrued  profits 
should  be  forfeited  to  the  company,  except 
as  therein  provided.  It  was  provided  by  tlie 
policy  that  in  case  the  insured  failed  to  pay 
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the  premium,  or  any  note  given  to  the  com- 
pany for  the  same,  when  due,  that  the  con- 
tract should  cease  and  terminate.  The  last 
or  eighth  condition  indorsed  upon  the  policy 
provided  that  after  three  years  from  the 
date  of  the  policy  it  should  be  Incontestable 
for  any  cause,  e-icept  for  violation  of  the 
conditions  regarding  the  occupation  of  the 
insured,  his  becoming  a  drunkard  or  having 
delirium  tremens,  nonpayment  of  premium 
or  of  notes  given  for  the  same,  or  interest 
thereon,  and  misstatements  as  to  age."  It 
will  be  observed  that  the  policy  was  more 
favorable  to  the  company  than  the  one  in 
the  case  at  bar. 

After  stating  the  findings  of  the  lower 
court,  the  opinion  proceeds  as  follows:  "The 
question  Is  whether  the  plaintiff  was  enti- 
tled to  the  relief  awarded  to  him  by  the 
Judgment;  and  that  question  depends  entire- 
ly upon  the  scope  and  effect  of  the  statute." 
The  opinion  quotes  the  statute  With  refer- 
ence to  the  notice,  and  then  proceeds:  "This 
notice,  according  to  the  findings,  was  never 
served  upon  the  plaintiff,  although  be  had 
furnished  the  defendant  with  a  copy  or  du- 
plicate of  his  assignment  It  is  claimed  by 
the  learned  connsel  for  the  defendant  that 
the  failure  of  the  plaintiff  to  pay  the  note 
referred  to  at  the  time  it  fell  due  Justified 
the  action  of  the  defendant  in  declaring  the 
policy  forfeited,  notwithstanding  the  provi- 
sions of  the  statute.  In  other  words,  the 
contention  is  that  the  statute  does  not  ap- 
ply to  such  a  case.  It  is  admitted  that  the 
policy  Itself,  when  issued  and  delivered,  was 
within  the  equity  and  protection  of  the  stat- 
ute; but  it  is  claimed  that  it  has  been  tak- 
en out  of. both  by  the  transactions  between 
the  parties  subsequent  to  the  day  when  the 
premium  fell  due,  and  these  transactions 
consist  entirely  of  the  payment  by  the  plain- 
tiff of  the  portion  of  a  premium  in  cash  and 
the  execution  and  delivery  of  his  note  for 
the  balance.  The  defendant  had  an  office  in 
the  city  of  New  Tork,  and  the  note  In  ques- 
tion was  made  payable  there;  and  it  was 
stated  that  It  was  given  for  the  balance  of 
the  premium  due  on  the  policy,  and  that  the 
policy  should  become  nul)  and  void  on  the 
failure  to  pay  the  note  at  maturity.  It  was 
also  provided  in  .the  Instrument  that  in  case 
it  was  not  paid  at  maturity  the  full  amount 
of  premiums  should  be  considered  earned  as 
premiums  during  its  currency,  and  the  note 
payable,  without  reviving  the  policy  or  any 
of  its  provisions.  The  defendant's  contention 
is  so  manifestly  unjust  that  no  court  would 
be  inclined  to  yield  to  it,  except  under  pres- 
sure of  argument  that  is  unanswerable,  or  in 
obedience  to  clearly  settled  law.  It  does  not 
appear  to  me  that  this  court  is  embarrassed 
with  any  such  obstacles  in  this  case.  That 
the  policy  is  within  the  equity  and  protec- 
tion of  the  statute  is  not  and  cannot  be  de- 
nied. The  parties,  by  their  contract,  con- 
templated that  notes  might  be  given  for 
premiums,  since  they  have  stipulated  that  in 
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case  of  failure  to  pay  such  notes  when  due 
the  policy  should  become  void.  The  conse- 
quence of  a  failure  to  pay  a  note  given  for 
the  premium,  when  due,  is  the  same  as  the 
failure  to  pay  anything.  In  either  case,  the 
policy  is  to  be  forfeited.  It  is  admitted 
that  if  the  plaintiff  had  paid  nothing  when 
the  premium  became  due,  and  bad  thus  made 
a  total  default,  the  statute  would  protect  the 
IMllcy  from  forfeiture,  since  the  notice  was 
not  served.  •  *  •  It  is  often  said  that 
the  law  abhors  forfeitures.  It  is  perfectly 
safe  to  say  that  neither  law  nor  equity  fa- 
vors them,  and  a  remedial  statute.  Intended 
to  save  contracts  of  life  insurance  from  for- 
feiture, should  not  be  construed  by  the  courts 
with  all  that  narrow  rigor  tliat  is  sometimes 
applied  to  the  construction  of  penal  statutes. 
It  should  receive,  at  least,  a  fair  construc- 
tion; and  It  is  plain  enough  that  we  cannot 
do  that  and  at  the  same  time  assent  to  the 
contention  of  the  learned  counsel  for  the  de- 
fendant in  this  case.  The  only  default  on 
the  part  of  the  plaintiff  was  a  failure  to  pay 
a  part  of  the  premium  on  the  due  day;  and, 
as  the  defendant  bad  never  served  the  statu- 
tory notice,  it  was  not  in  a  position  to  work 
a  forfeiture  of  the  policy.  But  whether  the 
default  was  a  failure  to  pay  the  premium  as 
such,  or  a  note  given  for  the  same,  is,  in  our 
view,  of  very  little  consequence,  since  a  de- 
fault in  either  respect  was  a  cause  of  for- 
feiture under  the  conditions  of  the  policy. 
The  statute  which  relieves  from  a  forfeiture 
in  cases  where  the  notice  prescribed  therein 
has  not  been  given  was,  in  legal  effect,  a  part 
of  the  contract.  All  contracts  are  made  sub- 
ject to  any  law  prescribing  their  effect,  or 
the  conditions  to  be  observed  in  their  per- 
formance; and  hence  the  statute  ia  as  much 
a  part  of  the  contract  in  .question  as  if  it 
had  been  actually  written  Into  it,  or  made  a 
part  of  the  stipulations.  The  failure  of  the 
plaintiff  to  i>ay  the  note  in  question  was  a 
cause  of  forfeiture  under  the  terms  of  the 
policy,  and  therefore  was  within  the  scope 
of  the  statute  which  was  intended  to  pre- 
vent that  result,  unless  certain  conditions 
were  observed." 

It  has  been  decided  by  other  cases  In  New 
York  that  the  provisions  of  the  statute  pro- 
hibiting forfeiture  without  notice  should  be 
strictly  construed  in  favor  of  the  insured. 
See  Phelan  v.  N.  W.  Mut.  L.  Ins.  Co.,  113  N. 
Y.  147,  20  N.  E.  827,  10  Am.  St  Hep.  441; 
Carter  v.  Brooklyn  Life  Ins.  Co.,  110  N.  Y. 
15,  17  N.  E.  396;  Baxter  v.  Brooklyn  Life 
Ins.  Co.,  119  N.  Y.  450,  23  N.  E.  1048,  7  L. 
B.  A.  203. 

Defendant  contends  that  the  New  York 
law  is  not  applicable,  because  it  is  waived, 
both  in  the  policy  and  tn  the  loan  agreement. 
It  relies  upon  the  case  of  Mutual  'Life  Ins. 
Co.  v.  Hill,  193  U.  S.  551,  24  Sup.  Ct  538. 
48  L.  Ed.  788,  to  support  this  contention, 
and  if  the  principle  of  that  case  is  in  point 
here  it  must  be  followed;  for  this  suit  was 
pending  at  the  time  of  the  admission  of  the- 
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State  of  Oklahoma  Into  tbe  Union,  and  the 
decisions  of  the  Supreme  Court  of  the  United 
States  are  controlling  as  to  such  cases.  But 
that  decision  only  goes  to  the  extent  of  hold- 
ing that,  where  persons  have  agreed  that 
a  contract  shall  be  construed  according  to 
the  laws  of  a  state,  other  than  that  In  which 
the  contract  was  made,  they  may,  by  the 
same  agreement,  waive  certain  provisions  of 
such  law;  lb  other  words,  that' tbe  law  of 
such  other  state  only  binds  the  parties  so 
far  as  they  have  agreed  to  be  bound  by  it 
And  It  was  held  In  that  case  that  where,  in 
an  Insurance  policy,  it  was  stipulated  that 
notice  was  given  and  accepted  as  to  each 
premium,  and  further  notice  was  waived, 
this  provision,  being  special,  controlled  the 
general  agreement  that  the  Insurance  con- 
tract would  be  construed  according  to  the 
New  York  law.  That  decision  does  not  set- 
tle the  question  now  to  be  decided.  In  that 
case,  there  was  an  express  waiver  of  notice. 
No  snch  provision  is  contained  in  the  appli- 
cation or  policy  In  the  case  at  bar;  and  the 
difference  in  the  facts  makes  that  case  In- 
applicable here,  though,  imdoubtedly,  cor- 
rect upon  the  facts  before  the  court  in  that 
case.  The  case  does  not  hold  that  an  agree- 
ment to  construe  a  contract  by  the  laws  of 
another  state  Is  not  binding;  and  It  Is  held 
in  a  number  of  cases  that  such  an  agree- 
ment will  be  enforced.  See  Coghlan  v.  So. 
Car.  R.  Co.,  142  U.  S.  101,  12  Sup.  Ct.  150, 
36  Xj.  Ed.  951,  and  authorities  there  cited; 
Washington  Central  Bank  v.  Hume,  128  U. 
S.  195,  9  Sup.  Ct.  41,  32  L.  Ed.  370;  Mutual 
Life  Ins.  Co.  v.  Dingley,  100  Fed.  408,  40 
C.  0.  A.  459,  49  L.  R.  A.  132;  Equitable  Life 
Assurance  Society  v.  Nixon,  81  Fed.  796,  20 
G.  C.  A.  620,  and  cases  cited;  Williams  v. 
Life  Ass'n,  145  N.  C.  128,  58  S.  B.  802,  13 
Ann.  Cas.  51 ;  Germania  Life  Ins.  Co.  v.  Peetz 
(Tex.)  47  S.  W.  687;  Mullen  v.  Mutual  Life 
Ins.  Co.,  89  Tex.  269,  34  S.  W.  605.  See. 
also,  Seely  v.  Manhattan  Life  Ins.  Co.-,  72 
N.  H.  49,  55  Atl.  425. 

The  second  paragraph  of  the  syllabus  in 
the  case  of  Griesemer  v.  Mutual  Life  Ins. 
Co.  [10  Wash.  202]  38  Pac.  1031,  is  as  fol- 
lows: "A  life  Insurance  policy  issued  In 
Pennsylvania  which  contains  a  stipulation 
that  it  'is  a  contract  made  and  to  be  execut- 
ed in  the  state  of  New  York,  and  shall  be 
construed  only  according  to  the  laws'  of  that 
state,  will  be  construed  as  though  actually 
executed  and  delivered  In  New  York."  And 
section  92  of  the  New  York  law  was  held  to 
govern  such  a  policy,  and  to  require  notice 
to  be  given,  as  provided  by  that  section,  be- 
fore the  policy  could  be  forfeited.  See,  also, 
Nlelson  V.  Provident  Savings  Ass'n  Soc,  139 
Cal.  332,  73  Pac.  168,  96  Am.  St  Rep.  146, 
tbe  reasoning  of  which  applies  to  the  facts 
of  tbe  present  case. 

From  the  authorities  cited,  as  well  as  fi-om 
principle,  it  must  be  concluded  that  the  eon- 
tract,  as  originally  made,  was  governed  by 
the  New  York  law;  and  that,  in  order  to 


forfeit  or  lapse  the  policy,  a  noUce  must  be 
given,  notwithstanding  the  provisions  that 
the  policy  should  be  void  if  the  premiunu 
were  not  paid  when  due.  The  contract  was 
governed  by  the  same  law  it  would  bare 
been,  had  all  parties  lived  in  New  York,  and 
all  the  transactions  taken  place  there. 

[2]  Was  tbe  provision  of  the  New  York 
law  with  reference  to  notice  changed  by  the 
loan  contract?  Tbe  fourth  paragraph  of  the 
loan  agreement  provided  that  in  the  event  of 
default  for  one  month  in  the  payment  of  in- 
terest on  the  loan  or  premium  tbe  company, 
at  its  option,  conld  cancel  the  policy.  Bat  no 
procedure  for  canceling  is  provided  for.  Tbe 
provision  is  not  repugnant  to  the  requirement 
of  the  New  York  law  with  reference  to  the 
notice  before  canceling  the  policy.  Tbe  fourth 
paragraph  does  not  show,  even  standing 
alone,  that  the  company  had  the  right  to 
cancel  the  contract  in  any  different  way  to 
wlut  it  had  originally.  But  it  must  be  read 
in  connection  with  other  provisions  of  tbe 
contract  Section  6  of  the  loan  contract  pro- 
vided that  "any  notice  under  this  agreement 
may  be  giv^i  either  personally  or  by  nuilhig 
it  at  tbe  post  office,"  etc.  Wbat  notice?  No 
notice  is  mentioned  in  tbe  loan  agreement. 
The  loan  agreement  is  specific  as  to  when 
interest  is  due,  and  all  the  details  are  pro- 
vided for.  The  notice  must  relate  to  some- 
thing outside  of  the  loan  agreement  and  it  is 
a  fair  inference  that  it  was  the  notice  pro- 
vided by  the  New  York  law  that  was  refer- 
red to.  Then  section  7  provided  that  the 
conditions,  limitations,  and  requirements  of 
the  policy  should  remain  in  full  force,  ex- 
cept as  expressly  modified  in  the  loan  agree- 
ment. Was  there  an  express  modification  of 
tbe  limitation  upon  tbe  policy  that  it  should 
be  construed  according  to  tbe  New  York  law! 
None  appears.  Tbe  most  that  can  be  claimed 
is  that  the  fourth  paragraph  modifies  that 
law  by  implication.  It  must  be  remembered, 
also,  that  the  policy  provided  for  the  making 
of  loans  and  the  payment  of  Interest  there- 
on, and  section  92  of  the  New  York  law  pro- 
vides for  notice  of  forfeiture  before  tbe 
policy  can  be  forfeited  or  lapsed  by  reason 
of  nonpayment,  wben  due,  of  any  premiums, 
Interest  or  installment  or  any  portion  there- 
of, required  by  tbe  terms  of  the  policy  to  be 
paid. 

Certainly,  if  the  contract  Is  to  be  construed 
by  the  New  York  law,  notice  must  have  been 
given.  The  loan  contract  does  not  express- 
ly modify  the  New  York  law,  and,  unless  it 
does,  tbe  necessity  for  notice  is  not  ob- 
viated. Under  the  New  York  law,  in  the 
state  of  New  York,  the  notice  would  have 
been  required  to  cancel  tbe  contract  even 
though  expressly  waived  by  the  loan  eon- 
tract  And,  unless  expressly  waived,  a  no- 
tice was  required  in  this  case.  As  alread.T 
seen,  there  was  no  express  waiver.  There  is 
no  reason  why  a  note  given  for  a  loan  should 
obviate  the  necessity  for  notice  any  more 
than  a  note  given  for  a  premium. 
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[3]  Defendant  contends,  farther,  that  the 
notice  was  not  necessary,  because  the  New 
York  law  only  applies  to  forfeitable  policies, 
and  that  the  policy  In  this  case  was  a  nonfor- 
feitable one.  If  it  was  nonforfeitable,  then  It 
remained  In  force  for  the  length  of  time  that 
the  accumniatlon  reserve  would  pay  the  pre- 
mium; and  no  action  of  any  sort  by  any  one 
was  necessary.  The  policy  provided  It  should 
be  automatically  extended.  But  It  is  claimed 
that,  by  reason  of  the  loan,  it  became  for- 
feitable, at  the  option  of  the  company,  with- 
out notice.  This  would  be  to  make,  by 
means  of  the  loan,  a  policy,  which  In  its  in- 
ception was  nonforfeitable,  more  easily  for- 
feitable than  one  which  was  originally  for- 
feitable. This  Is  not  right.  The  most  that 
the  loan  could  do  would  be  to  make  the 
policy  forfeitable;  and  when  it  became  for- 
feitable, the  New  York  law  not  having  been 
expressly  waived,  it  could  be  forfeited  only 
by  following  the  method  provided  by  that 
law.  And  the  burden  was  on  the  defendant 
to  show  that  it  had  given  the  required  notice. 
Auspltz  V.  Equitable  life  Assnr.  Society,  62 
Misc.  Kep.  469,  115  N.  Y.  Supp.  109;  Seely 
V.  Manhattan  Ufe  Ins.  Co..  72  N.  H.  49,  55 
Atl.  425;  Fischer  v.  Metropolitan  Life  Ins. 
Co.,  167  N.  Y.  178,  60  N.  B.  431. 

It  is  contended  by  the  defendant  that  there 
is  no  evidence  in  the  record  to  show  there 
was  any  reserve  on  the  policy  after  deduct- 
ing the  loan;  but  the  fact  that  the  company 
gave  the  insured  a  check  for  $46.25  Is  sufB- 
clent  evidence  of  that  fact  to  convince  the 
ordinary  Individual  there  was  reserve  value 
in  excess  of  the  loan,  and  certainly  enough 
evidence  to  require  that  question  to  be  sub- 
mitted to  a  Jury. 

It  Is  also  contended  that,  by  section  88  of 
the  New  York  law,  plaintiff  must  have  made 
demand  for  extended  Insurance  within  six 
months  after  the  policy  was  lapsed  or  for- 
feited, and  that  It  had  been  lapsed  for  more 
than  that  length  of  time  before  the  payment 
of  the  $46.25  to  Jones.  But  the  trouble  with 
this  argument  is  that  the  policy  was  never 
lapsed  or  forfeited,  because  no  notice  was 
given,  as  required  by  section  92  of  New  York 
law. 

Section  88  of  the  New  York  law  is  as  fol- 
lows: "Surrender  Value  of  Lapsed  or  Forfeit- 
ed Policies.  Whenever  any  policy  of  life  In- 
surance Issued  after  January  first,  eighteen 
hundred  and  eighty,  by  any  domestic  life  in- 
surance corporation  after  being  in  force  three 
full  years,  shall,  by  its  terms,  lapse  or  be- 
come forfeited  for  the  nonpayment  of  any 
premium  or  any  note  given  for  a  premium  or 
loan  made  in  cash  on  such  jwllcy  as  security, 
or  of  any  interest  on  such  note  or  loan,  the 
reserve  on '  such  policy  computed  according 
to  the  American  experience  table  of  mortal- 
ity at  the  rate  of  four  and  one-half  per  cent 
per  annum  shall,  on  demand  made,  with  sur- 
render of  the  policy  within  six  months  after 
such  lapse  or  forfeiture,  be  taken  as  a  single 
preml«un  of  Ufe  insurance  at  the  published 


rates  of  the  corporation  at  the  time  the 
policy  was  issued,  and  shall  be  applied,  as 
shall  have  been  agreed  in  the  application  or 
policy,  either  to  continue  the  insurance  of 
the  policy  In  force  at  its  full  amount  so  long 
as  such  single  premium  will  purchase  tempo- 
rary insurance  for  that  amount,  at  the  age 
of  the  insured  at  the  time  of  lapse  or  for- 
feiture, or  to  purchase  upon  the  same  life 
at  the  same  age  paid-up  Insurance  payable 
at  the  same  time  and  under  the  same  condi- 
tions, except  as  to  payments  of  premiums, 
as  the  original  policy.  If  no  such  agreement 
be  expressed  in  the  application  or  policy, 
such  single  premium  may  be  applied  in  either 
of  the  modes  above  specified  at  the  option 
of  the  owner  of  the  policy,  notice  of  such 
option  to  be  contained  in  the  demand'  herein- 
before required  to  be  made  to  prevent  the 
forfeiture  of  the  policy.  The  reserve  here- 
inbefore specified  shall  Include  dividend  ad- 
ditions calculated  at  the  date  of  the  failure 
to  make  any  of  the  payments  above  described 
according  to  the  American  experience  table 
of  mortality  with  interest  at  the  rate  of  four 
and  one-half  per  cent,  per  annum  after  de- 
ducting any  indebtedness  of  the  Insured  on 
account  of  any  annual^  or  semi-annual  or 
quarterly  premium  then  due,  and  any  loan 
made  in  cash  on  such  policy,  evidence  of 
which  is  acknowledged  by  the  insured  in 
writing.  The  net  value  of  the  insurance 
given  for  such  single  premium  under  this 
section,  computed  by  the  standard  of  this 
state,  shall  in  no  case  be  less  than  two-thirds 
of  the  entire  reserve  computed  according  to 
the  iWe  prescribed  in  this  section  after  de- 
ducting the  indebtedness  as  specified,  but 
such  insurance  shall  not  participate  In  the 
profits  of  the  corporation.  If  the  reserve  up- 
on any  endowment  policy  applied  according 
to  the  provisions  of  this  section  as  a  single 
premium  of  temporary  Insurance  be  more 
than  sufficient  to  continue  the  insurance  to 
the  end  of  the  endowment  term  named  in  the 
policy,  and  if  the  insured  survive  that  term, 
the  excess  shall  be  paid  in  cash  at  the  end 
of  such  term,  on  the  conditions  on  which  the 
original  policy  was  Issued.  This  section  shall 
not  apply  to  any  case  where  the  provisions 
of  the  section  are  spedflcally  waived  in  the 
application  and  notice  of  such  waiver  is  writ- 
ten or  printed  in  red  ink  on  the  margin  of 
the  face  of  the  policy  when  issued." 

It  will  be  observed  from  the  paragraph  of 
section  88,  providing  the  manner  of  comput- 
ing the  reserve,  that  from  the  dividend  ad- 
ditions, with  interest  thereon  at  4%  per  cent., 
should  be  deducted  indebtedness  of  the  in- 
sured on  account  of  premium  due  any  loan 
made  in  cash  on  »uch  policy.  The  amount 
arrived  at  in  this  way  was  the  single  pre- 
mium which  should  extend  the  policy.  Here 
is  a  clear  implication  that  In  New  York,  even 
under  a  loan  contract,  the  insured  would 
have  six  months  within  which  to  demand 
paid-up  insurance.  The  defendant  did  not 
attempt  to  forfeit  the  policy  until  the  lltta 
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of  October,  1904,  less  tlwn  30  days  before  the 
death  of  the  insured,  and  he  would  hare 
had  the  right  to  demand  extended  insurance 
any  time  within  six  months  after  the  11th 
of  October,  1904,  even  If  that  forfeiture  had 
been  regular.  But,  as  it  was  no  forfeiture 
at  all,  of  course,  the  provisions  of  section  88 
do  not  apply. 

[(]  The  defendant  further  contends  that 
the  $46.25  must  be  returned  before  the  suit 
can  be  maintained.  In  the  case  of  St  Louis 
&  S.  F.  R.  Co.  V.  Richards,  23  Okl.  256,  102 
Pac.  92,  23  L.  R.  A.  (N.  S.)  1032,  the  second 
paragraph  of  the  syllabus  Is  as  follows: 
"When,  in  an  action  at  law,  the  tender  of  per- 
formance of  an  act  is  necessary  to  the  es- 
tablishment of  any  right  against  another 
party,  such  tender  or  offer  to  perform  is 
waived,  or  becomes  unnecessary,  when  It  is 
reasonably  certain  that  the  offer  will  be  re- 
fused." That  case  gives  the  reason  for  and 
cites  the  authorities  supporting  the  doctrine 
announced,  and  it  Is  not  necessary  to  enlarge 
upon  the  question.  It  is  sufficient  to  say  that 
it  clearly  appears  from  the  record  In  this 
case  that  any  tender  would  have  been  re- 
fused; and  the  law  does  not  require  idle 
ceremonies  as  conditions  precedent  to  bring- 
ing a  suit.  See  Nielsen  v.  Provident  Sav- 
ings L.  Ass'n  Soc,  139  Cal.  332,  73  Pac.  168, 
96  Am.  St  Rep.  146.  It  follows  from  what 
has  been  said  that  in  this  case  the  defendant 
could  not  lapse  or  cancel  the  policy  without 
giving  the  notice  required  by  the  New  Tork 
law,  unless  by  agreement  with  the  Insured. 
If  the  insured  agreed  to  the  cancellation  of 
the  iMllcy,  the  agreement  was  binding  under 
the  facts  proved  -here.  ■ 

[4}  The  evidence  showed  that  from  the 
4th  of  September  previous  to  his  death  the 
Insured  was  confined  to  his  bed  with  the  ill- 
ness which  caused  his  death.  On  the  18th  of 
September,  his  condition  became  such  that 
his  stomach  refused  food,  and  the  physicians 
In  charge  commenced  rectal  feeding,  and 
continued  that  method  of  feeding  until  Octo- 
ber 7th,  at  which  time  the  rectum  refused 
to  absorb,  and  from  that  time  until  his  death 
he  had  no  nourishment.  His  emaciation  was 
extreme,  and  from  the  13th  of  October  to  the 
time  of  his  death  he  was  In  a  semicomatose 
condition.  Without  setting  out  the  evidence 
more  fully,  it  is  sufficient  to  say  that  it  was 
such  as  to  require  the  issue  to  be  submitted 
to  the  ]ury  whether  or  not  he  was  capable 
of  agreeing  to  the  cancellation  of  the  policy. 
The  plaintiff  has  cited  sevM-al  decisions  of 
the  Supreme  Court  of  Kentucky  upon  prac- 
tically the  same  facts  as  exist  In  this  case,  In 
all  of  which  it  is  held  that  the  company  can- 
not forfeit  a  policy  for  nonpayment  of  inter- 
est on  a  loan.  New  York  Life  Ins.  Co.  v. 
Curry,  115  Ky.  100,  72  S.  W.  736,  61  L.  R.  A, 
268,  103  Am.  St  Rep.  297;  New  York  L.  Ins: 
Co.  V.  Evans,  136  Ky.  391,  124  S.  W.  376. 
These  decisions  are  criticised  in  the  defend- 
ant's brief  as  having  no  foundation  in  reason 


or  autborliy  outside  of  that  state.  These  de- 
cisions are  not  based  upon  the  New  York 
statute,  but  upon  the  principle  of  equity  that 
wherever  a  penalty  is  inserted  merely  to 
secure  the  performance  of  a  collateral  agree- 
ment, equity  will  relieve  against  the  penalty. 
St.  Louis  Mutual  L.  Ins.  Co.  v.  Grlgsby.  10 
Bush  (Ky.)  310;  Montgomery  v.  Phoenix  Mu- 
tual L.  Ins.  Co.,  14  Bush  (Ky.)  51;  N.  W.  Mu- 
tual L.  Ins.  Co.  V.  Fort,  82  Ky.  269;  Mutual 
L.  Ins.  Co.  V.  Jarboe,  102  Ky.  80.  42  S.  W. 
1097.  39  L.  R.  A.  504.  80  Am.  St  Rep.  343; 
Manhattan  L.  Ins.  Co.  v.  Patterson,  109  Ky. 
624,  60  S.  W.  383,  63  L.  R.  A.  378,  95  Am.  St 
Rep.  393.  No  cases  in  point  holding  other- 
wise are  cited  by  defendant,  and  the  Ken- 
tucky cases  are  cited  with  approval  In  Eddy 
V.  Phoenix  L.  Ins.  Co.,  65  N.  H.  27,  18  Atl. 
89,  23  Am.  St  Rep.  17;  but  it  Is  believed 
safer,  without  at  this  time  approving  or  dis- 
approving the  Kentucky  decisions,  to  rest 
this  decision  upon  the  construction  of  the 
New  York  law. 

The  case  should  be  reversed  and  remanded 
for  further  proceedings,  not  inconsistent  with 
this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


CS2  Okl.  eii) 

PHtENIX  PRINTING  CO.  v.  DURHAM. 

(Supreme  Court  of  Oklahoma.     Feb.  6,  1912. 
Rehearing  Denied  April  0,  1912.) 

(SyUabvg  ly  the  Court.) 

1.  Masteb  and  Servant  (|  286*)— Injukt  to 
Servant— Negligence  op  Masteb. 

While  under  section  6,  of  article  23,  of  the 
Constitution,  contributory  negligence  and  as- 
sumption of  risk  are  questions  of  fact  to  be 
submitted  to  the  jury,  this  section  does  not  ap- 
ply to  the  primary  negligence  because  of  which 
a  recovery  is  sought,  and  where  there  is  no  ev- 
idence reasonRbly  tending  to  show  that  a  de- 
fendant is  guilty  of  negligence,  it  is  error  for 
the  trial  court  to  submit  the  issue  to  the  jury. 
[Ed.  Note. — For  otlier  cases,  see  Master  and 
Servant,  Cent.  Dig.  S$  1001,  1006,  1010-1050; 
Dec.  Dig.  i  2m.*] 

2.  Master  and  Servant  (§  265*)— Injttbt  to 
Servant— Presumption  of  Negligence. 

In  an  action  by  an  employ^  against  bis 
employer,  the  fact  of  accident  carries  with  it 
no  presumption  of  negligence  on  the  part  of 
the  employer,  but  such  negligence  is  an  affirma- 
tive fact  for  the  injured  employ^  to  establish  by 
the  evidence. 

(Ed.  Note. — For  other  cases,  pee  Master  and 
Servant,  Cent  Dig.  §§  877-908;  Dec.  I>ig.  f 
265.*] 

3.  Masteb  and  Servant  (S  278*)— Injuries 
to  Servant— Use  op  Machinebt— Presump- 
tions. 

A  master  has  some  discretion  concerning 
the  kind  of  machinery  which  he  will  use.  He 
may  use  new  or  old  machinery  as  he  likes.  He 
may  use  an  old  pattern  or  a  new  one  as  he 
pleases,  provided  the  machinery  which  he  uses 
is  sound  and  performs  the  work  which  it  was 
designed  to  do.  and  mere  proof  that  he  is  nsing 
machinery  of  a  certain  kind,  and  that  an  acci- 
dent happens  in  the  use  of  it  docs  not  tend  to 
show  negligence,  unless  it  is  coupled  with  some 
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(▼idracc — not  mere  Bpeculation — that  It  la  not 
properly  performinB  its  function. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Di«.  {S  954-972,  977 ;  Dec  Dig. 
I  278.*] 

4.  Masteb  and   Servant   (|  286*)— Injuries 

TO  Servant— Evidence. 

The  evidence  examined,  and  held  insuffi- 
cient to  Justify  the  submission  of  the  case  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master. and 
Servant,  Cent.  Dig.  $S  1001,  1006,  1O1O-105O; 
Dec.  Dig.  i  286.»J 

CIommissloDcrs'  Opinion,  Division  No.  1. 
Elrror  from  Superior  Court,  Muskogee  Coun- 
ty:   Farrer  L.  McCain,  Judge. 

Action  by  Wiley  B.  Durham  against  the 
Pbcenlx  Printing  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

J.  B.  Fnriy,  of  Muskogee,  and  P.  Lk  Soper, 
of  Troy,  Kan.,  for  plaintiff  In  error.  Bailey 
&  Wyand  and  Chas.  A.  Moon,  all  of  Musko- 
gee, for  defendant  in  error. 

AMES,  G.  The  question  involved  In  this 
case  is  whether  or  not  the  trial  court  should 
have  sustained  the  defendant's  motion  for  a 
directed  verdict.  In  order  to  determine  this 
question  it  Is  necessary  to  clearly  state  the 
facts.  The  plaintiff  was  a  bright,  capable 
young  man,  about  20  years  of  age,  who  had 
been  employed  by  the  defendant  a  number 
of  months,  the  last  five  or  six  of  which  were 
In  the  capacity  of  assistant  pressman.  The 
defendant  was  engaged  In  the  business  of 
printing  a  dally  newspaper  in  the  city  of 
Muskogee,  and  In  its  business  operated  a 
16-page  Goss  Rotary  press.  This  press  in- 
cluded, amongst  its  parts,  two  heavy  rolls 
or  cylinders,  running  parallel  with  the  floor, 
one  placed  immediately  over  the  other  and 
revolving  toward  and  so  close  to  each  other 
as  to  carry  a  sheet  of  paper  w%en  started 
through.  The  press  was  so  constructed  as 
to  print  a  4,  8,  12,  or  16  page  paper  without 
the  attachment,  the'  use  of  which  is  alleged 
to  have  caused  the  injuries  in  this  case.  In 
printing  a  6,  10,  or  14  page  paper,  it  was 
necessary  to  use  this  attachment,  which  is 
termed  in  the  evidence  a  "paster,"  and  the 
purpose  of  which  was  to  paste  on  the  extra 
sheet  as  the  sheets  passed  through  the  press. 
At  the  time  of  the  injury  the  paster  was 
In  nse,  and  the  injuries  occurred  by  reason 
of  tbe  nse  of  it  The  paster  consisted  of 
two  parts,  one  a  paste  box,  in  which  tbe 
paste  was  placed,  and  the  other  a  small  disc 
or  wheel,  one  edge  of  which  revolved 
through  a  slit  in  the  paste  box,  and  the  other 
touched  one  of  tbe  large  cylinders  so  lightly 
as  not  to'  tear  the  paper  as  it  passed  through. 
This  disc,  revolving  through  the  edge  of  tbe 
paste  box,  would  carry  the  paste  to  the  pa- 
per aa  It  passed  over  the  cylinder.  The  disc 
was  run  by  friction;  that  is  to  say,  its  edge 
was  placed  so  close  to  the  large  cylinder 
that  as  tbe  large  cylinder  revolved  its  con- 


tact with  the  face  of  the  small  disc  would 
cause  it  to  revolve.  Tbe  paste  box  was  re- 
movable. When  It  was  in  use  it  was  fasten- 
ed on  a  small  rest.  Just  in  front  of  tbe  up- 
per cylinder,  by  means  of  set  screws,  which 
were  screwed  into  it  from  the  bottom.  When 
tbe  extra  sheet  was  not  being  used,  this 
paste  box  would  be  removed  entirely.  When 
tbe  paste  box  was  set  too  close  to  tbe  large 
cylinder,  naturally  tbe  small  disc,  constitut- 
ing a  part  of  tbe  paster,  would  tear  tbe 
paper,  and  when  the  paste  box  was  set  too 
far  from  the  large  cylinder,  the  contact 
would  not  b6  made  and  the  paste  would  not 
be  applied.  For  this  reason  it  was  necessary 
to  adjust  tbe  paste  box  accurately  and  to 
keep  it  properly  adjusted  by  loosening  tbe 
set  screws  and  moving  it  nearer  to  or  fur- 
ther from  the  large  cylinder.  The  heads  of 
the  set  screws  holding  the  paste  box  were 
octagonal  in  shape  and  were  adjusted  with 
a  wrench.  The  plaintiff  was  Injured  while 
In  the  act  of  adjusting  this  paste  box  with 
the  machinery  in  motion.  As  be  did  so,  tbe 
wrench  slipped  off  the  head  of  the  set  screw, 
and  as  he  was  pressing  his  hand  toward  the 
rolls  when  the  slip  occurred,  his  band  press- 
ed in  between  tbe  rolls  and  was  drawn 
through  and  crushed  so  badly  that  his  arm 
had  to  be  amputated  about  two  inches  above 
the  elbow. 

Tbe  negligence  alleged  by  the  plaintiff  is 
that  the  defendant  should  have  propelled  tbe 
paster  by  means  of  a  shaft  and  pulley,  In- 
stead of  contact  or  friction,  and  that  a  brake 
should  have  been  provided  to  stop  the  rolls 
more  quickly.  There  was  no  evidence  tend- 
ing to  show  that  the  latter  was  practicable, 
but  the  evidence  showed  that  there  was  an 
attachment  provided  by  the  mantifacturers 
of  this  press  by  which  the  paste  wheel  or 
disc  was  propelled  independent  of  friction. 
This  attachment  consisted  of  a  shaft  and 
pulley,  operated  with  a  belt,  which  kept  tbe 
paste  wheel  revolving  independent  of  its 
contact  with  the  cylinder.  This  press  had 
been  in  use  by  the  defendant  about  two 
years,  during  which  time  this  attachment 
had  never  been  used;  but  after  tbe  accident 
it  was  put  into  use.  It  also  clearly  appears 
from  tbe  evidence  that  this  belt  and  pulley 
merely  operated  on  the  disc  or  paste  wheel, 
and  did  not  in  any  way  touch  the  paste  box. 
This  same  press  bad  been  used  In  Oklahoma 
City  prior  to  its  use  in  Muskogee.  When  in 
use  there  the  pulley  and  belt  were  attached, 
and  the  evidence  is  uncontradicted  that  dur- 
ing that  time  It  was  necessary  to  adjust  the 
paste  box  in  the  same  manner  above  de- 
scribed, and  that  it  bad  to  be  done  prac- 
tically every  time  it  was  used. 

The  evidence  falls  wholly  to  show  that 
there  was  any  defect  in  tbe  machinery  used, 
or  that  there  was  any  element  of  unsafety 
in  the  place  where  the  work  was  done ;  but, 
on  the  contrary,  it  affirmatively  shows  that 
the   management   of   the   defendant   bad  at 
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all  times  furnished  to  the  pressman  and 
his  assistant  every  facility  and  convenience 
requested  by  them,  and  that  no  request  for 
n  change  In  the  method  of  this  attachment 
had  ever  been  made.  The  evidence  also 
aflBrmatlvely  shows  that,  in  adjusting  the 
paste  box  by  means  of  this  octagonal  set 
screw,  the  pressman  could  exert  his  force 
parallel  with  the  cylinders,  instead  of  per- 
pendicular to  them.  The  paste  box,  the 
set  screw,  the  wrench,  and  the  cylinders 
were  all  in  good'  condition,  and  there  is  no 
explanation  of  the  accident  further  than 
that  the  wrench  slipped  off  the  head  of  the 
set  screw,  and  plaintiff's  arm,  by  reason 
of  its  own  force,  went  into  the  rolls. 

The  defendant's  answer  consisted  of  a 
general  denial,  a  plea  of  contributory  negli- 
gence, and  a  plea  of  the  assumption  of  the 
liak.  At  the  close  of  the  evidence  the  de- 
fendant requested  the  court  for  a  peremptory 
instruction,  which  was  overruled,  and  the 
jury  returned  a  verdict  for  the  plaintiff  for 
$2,750.  The  accident  occurred  after  state- 
hood. 

While  it  is  manifest  that  these  injuries 
resulted  from  a  rislc  assumed  by  the  plain- 
tiff, it  is  not  necessary  for  us  to  consider 
that  aspect  of  the  case,  in  view  of  the  con- 
clusion we  have  reached  upon  the  motion 
to  direct  a  verdict 

[1]  Under  section  6  of  article  23  of  the 
Constitution,  the  defense  of  contributory 
negligence  and  of  assumption  of  risk  must 
be  submitted  to  the  jury.  Whether  the 
court  should  sustain  a  motion  for  new  trial, 
where  the  jury  has  manifestly  found  against 
the  law  and  the  evidence  on  these  Issues, 
is  a  question  which  we  need  not  now  de- 
termine. 

The  law,  however,  does  not  require  the 
primary  question  of  the  defendant's  negli- 
gence to  be  submitted  to  the  jury  unless 
there  is  evidence  reasonably  tending  to  snp- 
port  the  plaintiff's  burden  of  proof  on  this 
subject.  If  the  evidence  reasonably  tends 
to  show  that  the  defendant  is  negligent, 
then  these  defenses  must  be  submitted  to 
the  jury.  But  until  the  evidence  reasonably 
tends  to  show  negligence  on  the  part  of  the 
defendant,  there  is  no  issue  which  should 
go  to  a  jury.  Solts  v.  Southwestern  Cotton 
Oil  Company,  28  Olil.  706,  115  Pac.  776. 

[2]  It  is  liiiewise  true  that  as  between 
master  and  servant  the  fact  of  accident 
carries  with  it  no  presumption  of  negligence. 
In  the  Solts  Case,  just  cited,  the  court  quotes 
on  this  point  from  the  Supreme  Court  of 
the  United  States,  in  Patton  v.  Texas,  etc., 
K.  Co.,  179  U.  S.  658,  21  Sup.  Ct  275,  45 
L.  Ed.  361:  "The  fact  of  accident  carries 
with  it  no  presumption  of  negligence  on  the 
part  of  the  employer,  and  it  is  an  a£Srmative 
fact  for  the  injured  employ^  to  establish 
that  the  employer  has  been  guUty  of  negli- 
gence. *  •  *  It  is  not  sufficient  for  the 
employe  to  show  that  the  employer  may  have 
been  guilty  of  negligence ;  the  evidence  must 


point  to  the  fact  that  he  was.  •  •  •  If 
the  employ^  is  unable  to  adduce  sufflcient 
evidence  to  show  negligence  on  the  part  of 
the  employer,  it  is  only  one  of  the  many 
cases  in  which  the  plaintiff  fails  in  his  tes- 
timony." Bearing  in  mind  that  the  macUn- 
ery  used  by  the  defendant  was  all  in  good 
condition  and  performing  its  woric  in  the 
usual  and  customary  way,  and  tliat  the 
evidence  failed  to  sliow  that  a  bralce  wag 
practicable,  the  inquiry  arises  whether  the 
mere  fact  that  the  master  chose  to  operate 
this  machinery  in  the  manner  in  which  it 
was  operated,  and  in  which  It  had  been 
safely  operated  for  two  years,  was  suffl- 
cient evidence  on  which  to  permit  the  jury 
to  find  that  the  master  was  guilty  of  ac- 
tionable negligence.  In  this  connection  it 
must  be  borne  in  mind  that  the  use  of  the 
belt  and  pulley  would  not  have  affected 
the  paste  box,  and  that  it  would  have  been 
necessary  to  adjust  the  paste  box  In  the 
same  manner. 

[3]  A  master  has  some  discretion  con- 
cerning the  liind  of  machinery  which  he  wilt 
use.  He  may  use  new  or  old  machinery  as 
he  likes.  He  may  use  an  old  pattern  or  a 
new  one  as  he  pleases,  provided  the  machin- 
ery which  he  uses  Is  sound  and  performs 
the  work  which  it  was  designed  to  do,  and 
mere  proof  that  he  is  using  machinery  of 
a  certain  kind,  and  that  an  accident  happens 
in  the  use  of  It,  does  not  tend  to  show  negli- 
gence, unless  It  is  coupled  with  some  evi- 
dence— not  mere  speculation — that  it  is  not 
properly  performing  its  function.  Machinery 
is  unsafe.  It  Is  not  the  master's  duty  to 
furnish  safe,  but  sound,  machinery.  Such 
a  rule  would  destroy  all  manufacturing,  be- 
cause no  muchinery  Is  safe.  The  master's 
duty  to  exercise  reasonable  care  to  furnish 
his  employes  a  safe  place  within  which  to 
work  does  nol  mean  that  he  must  furnish  safe 
machinery  according  to  the  opinion  of  the 
court  or  jury,  but  that  he  must  keep  the 
appliances  and  places  which  he  does  furnish 
In  a  reasonably  safe  condition. 

In  Richards  v.  Rough,  53  Mich.  212,  216, 
18  N.  W.  785,  787,  the  court  say:  "A  man- 
ufacturer must  be  permitted  to  choose  the 
machinery  he  desires  to  use,  and  to  control 
his  business  in  his  own  way,  provided  be 
does  no  unlawful  act  He  may  use  new 
or  old  machinery,  according  to  his  liking, 
and  if  it  is  sound,  well  made,  and  kept  in 
repair,  he  will  not  be  liable  for  an  accident 
occurring  to  an  employ^  using  It  so  long 
as  the  only  cause  alleged  is  that  there  is 
a  better  and  safer  kind  of  machinery  used 
for  the  same  purpose." 

In  Boyd  v.  Harris,  176  Pa.  484,  35  Atl. 
222,  it  is  said:  "This  case  presents  a  ques- 
tion, the  importance  of  which  extends  far 
beyond  the  present  parties  and  the  judg- 
ment to  be  entered  herein.  It  is  whether 
tlie  location  of  the  permanent  structures 
along  a  line  of  railroad  necessary  to  ac- 
commodate its  business  is  to  be  determined 
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by  the  railroad  company  or  by  a  petit  Jury. 
If  the  former,  they  may  be  located  with 
reference  to  the  convenient  and  economical 
vae  of  the  railroad  and  the  accommodations 
of  its  traflSc.  If  by  the  latter,  these  con- 
siderations will  be  lost  sight  of  and  the 
proper  location  will  be  a  shifting  one,  to 
be  settled  by  each  successive  jury  In  accord- 
ance with  Its  own  notions  and  the  peculiar 
features  of  the  case  on  trial.  One  jury  may 
hold  a  given  location  to  be  safe  and  proper. 
The  next  jury  may  hold  it  to  be  unsafe  and 
therefore  Improper." 

In  Bethlehem  Iron  Co.  v.  Weiss,  100  Fed. 
46,  60,  40  C.  C.  A.  270,  274,  Is  is  said:  "The 
so-called  mie  of  a  reasonably  safe  place, 
in  order  to  be  fitted  into  the  structure  of 
the  law  of  master  and  servant,  must  be  so 
limited  and  qualified  by  these  other  rules 
to  which  we  have  been  referring  as  not  to 
be  inconsistent  with  them;  otherwise,  it 
cannot  be  recognized  as  a  rule  of  law.  It 
cannot  be  permitted  to  sanction  the  turning 
over  to  a  Jury  the  determination  in  every 
case  of  what  Is  'a  reasonably  safe  place,' 
and  thus  substitute  its  varying  Judgment  as 
to  how  a  business  must  be  carried  on,  for 
the  lawful  Judgment  of  the  owner  or  man- 
ager, who  may  have  performed  his  duty  in 
the  premises,  as  prescribed  by  the  well-es- 
tablished rules  of  law  above  adverted  to." 

The  first  paragraph  of  the  syllabus  in 
Cunningham  v.  Bath  Iron  Worlcs,  92  Me. 
501,  43  AO.  106,  is  as  follows:  "While  it  is 
the  duty  of  the  master  to  exercise  ordinary 
care  and  foresight  in  providing  safe  machin- 
ery and  a  reasonably  safe  place  in  and  about 
which  the  helpers  and  other  laborers  are  re- 
quired to  work,  yet  the  fulfillment  of  this 
duty  mast  be  tested  by  the  experience  of 
employes  who  are  themselves  In  the  exer- 
cise of  due  care  and  vigilance,  and  not  with 
reference  to  those  who  are  themselves  neg- 
ligent or  venturesome  or  the  unfortunate 
victims  of  simple  and  unaccountable  acci- 
dents. Absolute  safety  is  not  guaranteed  to 
the  laborer  by  the  contract  of  employment." 

In  C,  R.  I.  &  P.  R.  R.  Co.  v.  Lonergan, 
118  lU.  41,  7  N.  E.  55,  It  is  said:  "An  em- 
ploye who  engages  in  the  service  of  a  rail- 
way company  in  the  running  of  its  trains 
is  presumed  to  do  so  with  a  knowledge  of 
the  dangers  incident  to  such  service,  and  he 
assumes  the  risks  of  its  ordinary  hazards. 
An  employer  is  not  bound  to  furnish  for 
bis  workmen  the  safest  machinery,  nor  to 
provide  the  best  methods  for  its  operation 
in  order  to  save  himself  from  responsibility 
from  accidents  resulting  from  its  use.  If 
the  macliinery  be  of  an  ordinary  character, 
and  in  sound  repair,  and  such  as  can  with 
reasonable  care  be  used  without  danger  to 
the  employe  this  Is  all  that  is  requiretl." 

In  Young  v.  Burlington  Wire  Mattress 
Co.,  79  Iowa,  415,  417,  44  N.  W.  693,  694, 
the  court  say:  "But  defendant  is  not  re- 
quired to  use  appliances  so  constructed  that 
no  injury  can  be  indicted  by  them  under 


any  circumstances.  They  must  provide  for 
their  employes  such  appliances,  so  construct- 
ed, that  they  may  be  used,  in  the  exercise 
of  due  care,  with  reasonable  safety;  and 
danger  and  injury  must  not  result  from  the 
defects  In  or  the  defective-  construction  of 
the  appliances,  considered  in  view  of  their 
use." 

In  Roth  v.  Northern  Pacific  Lumbering 
Co.,  18  Or.  205,  22  Pac.  842,  it  is  said: 
"When  it  is  not  unlawful,  and  does  not  in- 
terfere with  the  rights  of  others,  it  is  the 
legal  right  of  every  person  to  carry  on  a 
business  which  Is  dangerous  In  itself,  or  in 
the  manner  of  conducting  it.  He  may  select 
the  machinery  to  be  used,  and  conduct  the 
business  in  the  manner  he  deems  best,  and, 
as  Ellsworth,  J.,  said,  'run  his  mill  with 
old  or  new  machinery,  Just  as  he  may  ride 
in  an  old  or  new  carriage,  navigate  an  old 
or  new  vessel,  occupy  an  old  or  new  house, 
as  he  pleases.'  Hayden  v.  Mfg.  Co.,  29  Conn. 
558.  Within  the  same  principle,  so  long  as 
the  law  does  not  require  it,  the  master  is 
not  bound  to  box  or  fence  his  machinery  in 
running  his  mill  and  conducting  his  busi- 
ness, and  merely  a  failure  to  do  so  will  not 
render  him  lial>le  for  neglect." 

In  Southern  Pacific  Co.  v.  Seley,  152  U. 
S.  145,  14  Sup.  Ct.  530,  531,  38  L.  Ed.  391, 
the  court  quoted  with  approval  the  follow- 
ing language  of  the  Supreme  Court  of  New 
York  In  Sweeney  v.  Envelope  Co.,  101  N. 
T.  520,  6  N.  E.  358,  54  Am.  Rep.  722:  "The 
defendant  could  not  be  required  to  provide 
himself  with  other  machinery  or  with  new 
appliances,  nor  to  elect  between  the  expense 
of  doing  BO  and  the  imposition  of  damages 
for  injuries  resulting  to  servants  from  the 
mere  use  of  an  older  or  different  pattern. 
In  the  absence  of  defective  construction, 
or  of  negligence  or  want  of  care  In  the  rep- 
aration of  machinery  furnished  by  him,  the 
master  incurs  no  liability  from  its  use." 

The  case  at  bar  is  very  similar  in  prin- 
ciple to  Solts  V.  Southwestern  Cotton  Oil 
Co.,  28  Okl.  706,  115  Pac.  776,  supra.  That 
was  a  case  in  which  the  plaintiff  had  bis 
leg  cut  off  by  a  cotton  seed  conveyor  at 
the  mill  of  the  defendant.  The  previous 
year  this  conveyor  bad  been  permanently 
covered  by  an  iron  grating,  while  at  the 
time  of  the  injury  this  grating  had  been 
cut  into  sections,  which  could  be  lifted  in 
order  to  shovel  the  seed  directly  on  the 
conveyor.  All  the  machinery  was  In  good 
condition,  and  the  danger  was  perfectly 
obvious  to  any  ordinary  intelligence.  The 
court  directed  a  verdict  for  the  defendant, 
and  on  appeal  that  verdict  was  affirmed  over 
the  plaintiff's  argument  that  the  change  of 
method  of  handling  the  seed  was  evidence 
from  which  the  Jury  might  find  that  the  de- 
fendant was  negligent  in  providing  a  safe 
place  in  which  to  work.  There  the  defend- 
ant might  have  operated  with  the  open  con- 
veyor or   with  the  covered  conveyor,  and 
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tbe  effect  of  the  court's  holding  is  that  It 
was  a  matter  of  the  defendant's  choice,  and 
that  In  the  absence  of  an  affirmative  show- 
ing of  some  defect  in  the  method  of  opera- 
tion, or  in  the  machinery  used,  there  was 
no  negligence,  and  therefore  nothing  to  sub- 
mit to  the  jury. 

[4]  Here  the  defendant  might  have  used 
the  pulley  or  it  might  not  have  used  the 
pulley,  and  whether  or  not  it  should  use 
It  was  a  matter  of  opinion.  If  the  mere 
failure  to  use  it  is  sufficient  to  send  the 
case  to  the  Jury,  then  the  use  of  it  would 
likewise  be  sufficient  to  send  the  case  to  the 
jury,  and  one  Jury  might  find  that  the 
failure  to  use  it  is  negligence,  wMle  the 
next  jury  might  find  that  the  use  of  It  is 
negligence,  and  the  result  would  be  that 
questions  of  negligence  would  be  left  to  the 
mere  caprice  of  the  Jury,  and  the  plaintiff 
would  never  have  to  prove  anything  more 
than  the  nature  of  the  machinery  used  and 
the  accident,  and  the  Jury  might  determine 
then,  according  to  its  own  judgment,  whether 
the  defendant  was  negligent  in  the  use  of 
the  particular  machinery  Involved.  Such 
a  condition  of  the  law  would  be  intoler- 
able, and  no  manufacturer  could  ever  tell 
whether  he  was  negligent  or  not,  as  the 
judgment  of  his  most  highly  trained  engi- 
neers might  not  concur  with  the  Judgment  of 
a  jury.  As  was  said  in  Chicago  &  E.  I.  R. 
Co.  V.  Drlscoll,  176  111.  330,  335,  52  N.  E. 
921,  923:  "A* verdict  is  not  a  precedent,  and 
is  not  binding  on  another  jury.  One  jury 
might  find  the  construction  a  proper  one, 
while  another  Jury  might  find  it  an  im- 
proper one,  and  the  important  engineering 
question  of  the  manner  of  constructing  a 
railroad  would  thus  be  left  to  the  varying 
and  uncertain  opinions  of  jurors."  This 
case  furnishes  a  very  persuasive  argument 
In  favor  of  a  worlcman's  compensation  law, 
but  does  not  justify  us  in  following  our 
sympathy  into  a  path  perpendicular  to  the 
pathway  of  the  law. 

For  the  reasons  herein  stated,  we  think 
the  Judgment  of  the  trial  court  should  be 
reversed  and  remanded. 

PER  CURIAM.     Adopted  In  whole. 

(S2  Okl.  302) 

KEE  V.  PARK  et  al. 
(Supreme  Court  of  Oklahoma.  March  19,  1912.) 

(SyVaius  by  the  Court.) 

Apfeai.  and   Error  <§  305*)— Review— Mo- 
tion FOR  New  TBiA]>-NECEssiTy. 

Errors  occurring  during  the  trial  cannot 
be  considered  by  the  Supreme  Court,  unless  a 
motion  for  a  new  trial,  founded  upon  and  in- 
cluding such  errors,  has  been  made  by  tbe  com- 
plaining party  and  actod  upon  by  the  trial 
court,  and  its  ruling  excepted  to,  and  after- 
wards assigned  for  error  in  the  Supreme  Court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1759-1704;  Dec.  Dig.  § 
305.*] 


Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Dewey  Connty; 
Q.  A.  Brown,  Judge. 

Action  by  O.  B.  Kee  against  Clarence  A. 
Park  and  Mary  Park.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Affirmed. 

Porter  H.  Morgan,  of  Oklahoma  City,  for 
plaintiff  in  error.  Hickok  &  Myers,  of  Talo- 
ga,  for  defendants  in  error. 

BREWER,  C.  This  is  a  suit  on  two  prom- 
issory notes  and  to  foreclose  a  mortgage  on 
certain  real  estate.  It  was  filed  in  the  dis- 
trict court  of  Dewey  county  on  the  18th  day 
of  May,  1908.  The  petition  is  in  the  usual 
and  proper  form.  The  land  involved  is  the 
S.  %  of  tbe  N.  E.  %  and  the  S.  E.  ^  of  the 
N.  W.  %  and  the  N.  B.  %  of  the  S.  W.  % 
of  section  29,  township  17  N.,  range  17  W.,  of 
the  Indian  l>ase  and  meridian,  Dewey  cotmty, 
Okl.  The  answer  set  up  as  a  defense  to  the 
notes  and  mortgage  a  want  of  consideration 
and  fraud  and  duress.  The  reply  was  a 
general  deniaL  Upon  issues  Joined  the  cause 
was  tried  to  a  Jury,  and  verdict  for  the  de- 
fendants in  error,  who  were  def«idants  in 
the  trial  court  A  motion  for  new  trial  was 
filed  and  overruled,  and  no  exceptions  are 
noted,  or  anywhere  appear  in  the  record,  to 
the  action  of  the  court  in  overruling  the  mo- 
tion for  new  trial.  The  attorney  for  plaintiff 
in  error  filed  a  motion  in  this  court  support- 
ed by  affidavit  to  withdraw  tbe  case  made, 
for  the  purpose  of  having  the  'trial  court 
correct  tbe  record  to  show  that,  in  fact,  ex- 
ceptions were  taken  to  the  action  of  tlie  trial 
court  in  overruling  the  motion  for  new  trial 
This  was  permitted,  but  the  trial  court,  upon 
hearing,  refused  to  make  any  change  in  the 
record. 

The  only  errors  relied  on  here  are  errors 
alleged  to  have  occurred  at  the  trial  of  the 
cause.  In  the  absence  of  exceptions,  properly 
reserved  to  the  overruling  of  the  motion  for 
a  new  trial,  the  errors  assigned  cannot  be 
reviewed  under  the  decisions  of  this  court 
In  Alexander  v.  Oklahoma  City,  22  Okl.  838, 
98  Pac.  943,  it  Is  said:  "Failure  to  except  to 
the  overruling  of  a  motion  for  a  new  trial 
Is  a  waiver  of  error  as  to  such  ruling  and 
all  alleged  errors  of  law  occurring  at  the 
time  for  which  a  new  trial  might  be  grant- 
ed." In  Stinchcomb  v.  Myers,  28  Okl.  597, 
115  Pac.  602,  It  is  said:  "Errors  occurrtag 
during  the  trial  cannot  be  considered  by  the 
Supreme  Court;  unless  a  motion  for  a  new 
.trial,  founded  upon  and  including  such  er- 
rors, has  been  made  by  the  complaining  par- 
ty and  acted  upon  by  the  trial  court,  and  Its 
ruling  excepted  to,  and  afterwards  assigned 
for  error  in  the  Supreme  Court."  Ahren-Ott 
Mfg.  Co.  V.  Condon,  23  Okl.  365,  100  Pac 
556;  Gill  V.  Haynes,  28  OkL  656,  115  Pac. 
790;  Garner  v.  Scott,  28  Okl.  646,  115  Paa 
789. 
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Tbere  h^bug  notblng  presented  by  the  rec- 
ord for  thla  court  to  review,  the  cause  sbould 
be  affirmed. 

P£K  CURIAM.    Adopted  in  whole. 

(32  Okl.  421) 

JOHNSON  V.  MYERS  et  al. 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

(Syllahui  by  the  Co^rt.) 

1.  Plkadiro  (i  418*)— Waiveb  of  Objec- 
tions—Deuubbeb. 

A  demurrer  to  an  answer  in  an  ejectment 
■nit  was  snstained,  and  later  judgment  render- 
ed for  plaintiff  for  want  of  answer.  This  judg- 
ment was  set  aside  because  defendant  was  en- 
titled to  a  second  trial  in  an  ejectment  action 
as  a  matter  of  right.  Plaintiff  then  filed  a 
reply  to  the  answer,  announced  ready  for  trial, 
stipulated  with  defendant  at  the  beginning  of 
the  trial  as  to  common  source  of  title,  and 
objected  to  the  filing  of  an  amended  answer 
npon  the  ground  that  it  was  inconsistent  with 
the  original  answer  and  would  change  the  is- 
suee.  Meld,  that  plaintiff  waived  the  benefit  of 
the  judgment  on  the  demurrer,  and  that  the 
answer  should  be  treated  as  if  the  demurrer 
had  not  l>een  filed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  1403-1406;    Dec  Dig.  f  418.*] 

2.  Champebtt  and  Maintenance  (S  7*)— 
Conveyance  of  Land  Held  Advebsely— 
Validity. 

A  deed  from  a  person  out  of  possession  of 
real  property,  and  who  has  not  been  in  pos- 
session within  a  year,  and  who  baa  not  within 
that  time  talcen  the  rents  and  profits,  is  void 
as  against  persona  in  possession. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  IS  64-110;  Dec, 
Di«.  S  7.*] 

3.  Tbiax  (I  387*)  — Decision  on  Court's 
Own  Motion. 

A  court  may  of  its  own  motion  decide  a 
case  upon  any. point  raised  by  the  pleadings 
and  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  903-907;    Dec.  Dig.  f  387.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Jesse  W.  Johnson,  administrator 
of  the  estate  of  E.  H.  Johnson,  against  Kate 
Myers  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Everest,  Smith  &  Campbell  and  Russell  d. 
Lowe,  all  of  Oklahoma  City,  for  plaintiff  in 
error.  C.  W.  Stringer,  of  OkUiboma  City, 
for  defendants  in  error. 

ROSSER,  C.  This  was  an  acUou  by  Jesse 
W.  Johnson  as  administrator  of  the  estate  of 
E.  H.  Johnson,  deceased,  against  Kate  My- 
ers and  J.  M.  Myers,  to  recover  lots  35  and 
36  in  block  65  in  Oklahoma  City.  The  suit 
was  filed  January  11,  1900.  Defendants  an- 
swered on  the  24th  of  January,  1906.  On  the 
16th  of  February,  1906,  plaintiff  filed  a  de- 
murrer to  the  answer.  On  the  15th  of  No- 
vember, 1906,  the  demurrer  was  stricken 
from  the  flies.    October  5,  1908,  leave  was 


glren  to  reflle  the  demurrer,  and  the  demur- . 
rer  was  sustained  on  November  9,  1908.  On 
November  21,  1908,  judgment  was  rendered 
In  favor  of  the  plaintiff  for  the  possession 
of  the  property,  and  this  judgment  was  set 
aside  December  18,  1908.  On  January  23, 
1909,  plaintiff  filed  a  reply  to  the  answer. 
On  February  19,  1909,  the  suit  was  dismiss- 
ed for  want  of  prosecution,  and  on  the  20tb 
of  February,  1909,  It  was  reinstated.  The 
case  was  beard  March  30,  1909,  taken  under 
advisement,  and  Judgment  was  rendered 
May  25,  1909.  It  was  agreed  at  the  begin- 
ning of  the  trial  that  on  June  3,  1891,  Thom- 
as JaclKon  was  the  owner  of  the  lot  sued 
for.  The  plaintiff  claims  under  chain  of 
conveyances  from  Jacl^on,  and  defendants 
claim  under  a  tax  deed  from  the  county 
treasurer  of  Oklahoma  county.  Judgment 
was  rendered  for  the  defendants,  and  plain- 
tiff has  appealed  to  this  court.  He  assigns 
three  errors,  as  follows:  "(1)  That  the  court 
erred  in  not  stistaining  plaintiff's  objection 
to  the  introduction  of  any  evidence  by  de- 
fendants, and  in  not  rendering  judgment  for 
plaintiff.  (2)  In  not  holding  the  tax  deed  to 
W.  E.  Bailey,  under  which  defendants. claim- 
ed, void  on  its  face,  and  not  sufficient  to 
start  the  statute  of  limitation.  (3)  In  hold- 
ing plaintiff's  deed  void  on  account  of  de- 
fendants being  in  possession  at  the  time  of 
Its  execution." 

[1]  It  appears  that  the  trial  court  sustain- 
ed the  demurrer  to  the  answer  originally 
filed  by  the  defendants.  The  answer  was  a 
general  denial  of  the  plaintiff's  cause  of  ac- 
tion, followed  by  the  allegation  that  defend- 
ants held  under  the  tax  deed.  It  is  difficult 
to  understand  the  theory  upon  which  a  gen- 
eral demurrer  to  the  answer  was  sustained, 
in  view  of  the  fact  that  it  contained  a  gen- 
eral denial  and  would  have  been  a  good  an-- 
swer  as  against  a  general  demurrer,  even 
though  it  had  admitted  that  defendants  had 
no  title.  The  attorneys  for  plaintiff  over- 
looked or  forgot  that  the  demurrer  to  the 
answer  had  been  sustained,  and  after  the 
first  Judgment  for  plaintiff  was  set  aside 
and  a  new  trial  granted,  plaintiff,  on  the 
23d  of  January,  1909,  filed  a  reply  to  the  an- 
swer to  which  a  demurrer  had  already  beei) 
sustained.  It  would  be  unfair  not  to  state. 
In  this  connection,  that  counsel  now  repre- 
senting plaintiff  did  not  represent  him  in  the 
proceedings  below.  Both  parties  went  to 
trial  upon  the  petition,  answer,  and  reply, 
and  the  trial  began  before  any  suggestion 
was  made  that  a  demurrer  to  the  answer 
had  been  sustained. 

It  appears  that  the  first  Judgment  was  a 
judgment  on  the  demurrer  and  for  want  of 
an  answer,  and  this  Judgment  was  after- 
wards set  aside.  When  the  parties  discov- 
ered In  the  course  of  the  trial  that  the  de- 
murrer had  been  sustained,  the  defendants 
asked  leave  to  reflle  the  answer.  The  court 
permitted  the  answer  to  be  refiled,  and  the 
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trial  proceeded  upon  the  petition  and  retiled 
answer  and  reply. 

When  the  plaintiff  replied  to  the  answer, 
and  went  to  trial  upon  the  Issues  as  made 
up,  he  waived  the  demurrer  and  the  former 
ruling  thereon,  and  cannot  now  take  advan- 
tage of  the  fact  that  the  demurrer  to  tb«  an- 
swer had  been  sustained.  31  Cyc.  733,  and 
authorities  cited.  tSee  especially  Updegraff 
V.  Marked  Tree  Lbr.  Co.,  83  Ark.  154,  103  S. 
W.  606:  C,  R.  I.  &  P.  R.  Co.  v.  Frazler,  66 
Kan.  422,  71  Pac.  831;  Illinois  Life  Ass'n 
V.  Wells,  200  m.  445,  65  N.  B.  1072;  Citizens' 
Bank  v.  Bolen,  121  Ind.  301,  23  N.  E.  14«; 
Gregory  v.  Bowlsby,  126  Iowa,  588,  102  N.  W. 
517;  Bank  of  Havelock  v.  W.  U.  Tel.  Co., 
141  Fed.  522,  72  C.  C.  A.  580,  4  L.  B.  A.  (N. 
S.)  181,  5  Ann.  Cas.  515. 

In  the  case  of  Qulmby  v.  Boyd,  8  Colo.  194. 
6  Pac.  462,  the  defendant  filed  an  answer  set- 
ting up  new  matter,  and  the  plaintiff  failed 
to  file  a  replication,  as  required  by  the  stat- 
ute. It  was  contended  that  defendants  were 
entitled  to  Judgment  by  default  as  to  the 
new  matter.  The  court  said :  "In  this  state 
of  the  pleadings,  unless  the  omission  to  file  a 
replication  was  capable  of  being  waived,  and 
was  waived,  there  was  no  issue  for  a  jury  to 
try,  and  the  result  of  the  trial  must  be  re- 
garded as  of  no  legal  significance  whatever. 
The  defendants  were  entitled  to  Judgment 
upon  their  answer,  as  held  by  Judge  Hallett 
in  Newman  v.  Newton,  3  Colo.  I*  R.  193  [14 
Fed.  634].  No  such  judgment  was  asked, 
however;  but  the  defendants  went  to  trial 
Just  as  if  the  issues  were  properly  made  up. 
We  will  say  further,  in  this  connection,  that 
a  critical  examination  of  the  entire  record 
leads  inevitably  to  one  of  two  conclusions,  to 
wit:  That  the  fact  that  no  replication  had 
been  filed  to  the  answer  must  have  been  over- 
looked by  defendant's  counsel,  or  that  they 
must  have  sought  to  take  advantage  of  the 
default  without  calling  the  attention  of  the 
court  and  of  the  opposite  counsel,  to  this  spe- 
cific fact.  Otherwise  why  was  not  a  motion 
for  judgment  upon  the  pleadings  Interposed 
In  the  first  instance,  instead  of  voluntarily 
going  into  trial  upon  the  merits?"  See,  also, 
Holt  V.  Holt,  23  Okl.  639, 102  Pac.  187 ;  Alli- 
son V.  Bryan,  26  Okl.  520,  109  Pac.  934,  30 
Ia  R.  A.  (N.  S.)  146,  136  Am.  St.  Rep.  988. 

In  this  case  the  plaintiff  voluntarily  went 
to  trial  and  at  the  beginning  of  the  trial  en- 
tered into  a  stipulation  as  to  the  common 
source  of  title.  He  also  objected  to  an 
amendment  to  the  answer  being  filed  upon 
the  ground  that  it  was  inconsistent  with  the 
original  answer,  and  changed  the  Issues  in 
the  case.  He  cannot  be  heard  to  say  there 
was  no  issue  to  try.  The  cases  cited  are 
nearly  all  cases  where  there  was  a  failure  to 
file  reply  to  an  answer  setting  up  new  mat- 
ter, but  it  is  not  believed  there  is  any  differ- 
ence in  principle.  In  this  case,  as  in  those, 
the  party  having  treated  the  case  as  if  the 
issues  were  made  up  is  estopped  to  deny  that 
the  case  Is  at  issue. 


The  second  proposition  urged  by  tbe  plain- 
tiff is  that  the  tax  deed  under  which  defend- 
ants claimed  possession  was  void.  Before 
discussing  this  question,  the  question  of 
whether  or  not  tbe  plaintiff  was  entitled  to 
recover  upon  his  own  showing  should  be 
passed  upon.  If  plaintiff  has  no  title  be  can 
assert  as  against  the  defendants,  then  it 
makes  no  difference  whether  the  defendants 
had  a  valid  title  or  not. 

[2]  It  appears  from  the  evidence  that 
plaintiff  received  his  deed,  under  which  he 
claims  title,  on  tbe  15th  day  of  November, 
1904.  At  that  time  the  defendants  were  in 
possession,  receiving  the  rents  and  profits, 
and  had  been  in  possession  for  six  or  seven 
years.  It  appears  that  at  the  time  they  went 
into  possession  Thomas  Jackson,  the  person 
who  owned  the  land,  prior  to  the  time  it  was 
sold  for  taxes,  and  who  deeded  the  land  to 
Ella  Jackson  Brown,  plalntifTs  immediate 
grantor,  asked  and  obtained  permission  from 
the  defendants  to  remove  his  improvements 
from  tbe  lots,  and  that  he  did  move  the  im- 
provements off,  and  made  no  further  claim 
to  the  lots,  and  that,  at  the  time  the  deed 
was  made  from  Ella  Jackson  Brown  to  plain- 
tiff, defendants  were  in  possession  claiming 
to  be  the  owners.  The  deed  from  Ella  Ja<±- 
son  Brown  to  plaintiff  was  void  as  against 
the  defendants  because  it  was  made  In  viola- 
tion of  section  2026  of  the  Statutes  of  Okla- 
homa, 1893  (Wilson's  Rev.  &  Ann.  St.  1908, 
8  2112,  Comp.  Laws  1909,  8  2216):  Huston  v. 
Scott,  20  Okl.  142,  94  Pac.  512,  35  La  R.  A. 
(N.  S.)  721 :  Lamey  v.  Aldridge,  122  Pac  161, 
not  yet  officially  reported.  In  Powers  v.  Van 
Dyke,  27  Okl.  27,  111  Pac.  939,  the  syllabus 
is  as  follows:  "St  Okla.  1893,  8  2026  (Wfl- 
son's  Rev.  &  Ann.  St  1903,  8  2112;  Comp. 
Laws  1909,  8  2215),  making  a  misdemeanor 
the  buying  or  selling  of  any  pretended  right 
or  title  to  land  where  tbe  grantor  or  those 
by  whom  he  claims  have  not  been  In  posses- 
sion or  taken  the  rents  and  profits  thereof 
for  the  space  of  one  year  before  such  convey- 
ance is  declaratory  of  the  common  law,  and 
a  conveyance  of  land  made  in  contravention 
thereof  by  the  rightful  owner,  as  against  the 
person  holding  adversely.  Is  void."  And  this 
syllabus  is  quoted 'with  approval  in  Martin  v. 
Cox,  122  Pac.  511,  not  yet  officially  reported, 
and  that  case  expressly  holds  that  the  ad- 
verse possession  which  will  render  a  deed 
void  need  not  be  by  color  of  title. 

[S]  Plaintiff  contends  that  this  case  was 
not  tried  upon  this  theory  in  the  court  be- 
low, and  for  that  reason  this  question  should 
not  be  considered  as  in  the  case  at  this  time. 
It  would  seem  that  this  question  was  not 
urged  at  the  trial,  but  that  when  the  case  of 
Huston  V.  Scott  20  Okl.  142,  94  Pac.  612,  35 
L.  R.  A.  (N.  S.)  721,  was  brought  to  the  at- 
tention of  the  court  while  he  had  the  case 
under  advisement,  he  decided  it  upon  this 
theory.  This  was  not  error.  This  question 
was  within  tbe  Issues  raised  by  tbe  plead- 
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Jngs  In  the  court  below,  and  Is  within  the  evi- 
dence. There  was  no  stipulation  or  agree- 
ment waiving  It.  The  court  had  the  right  to 
decide  the  case  upon  any  proposition  within 
the  pleadings  and  evidence,  whether  Insisted 
upon  by  counsel  or  not.  If  the  case  should 
be  reversed  and  remanded  for  a  new  trial, 
this  question  would  inevitably  be  brought  up, 
and  there  could  be  but  one  result  under  the 
admitted  facts  In  this  case. 

As  it  appears  the  plaintiff  has  no  title  he 
ran  assert  as  against  the  defendants,  it  is 
not  necessary  to  decide  the  question  of  the 
validity  of  the  tax  deed  under  which  defend- 
ants hold. 

The  judgment  should  he  affirmed. 

PER  CURIAM.   Adopted  in  whole. 


(32  Okl.   446) 

BERRT  et  al.  v.  WHITE  SEWINO 
MACH.  CO. 

(Supreme  Court  of  Olilahoma.    March  19, 
1912.) 

(Byllahug  hv  the  Court.) 

Estoppel    (S    18*)— Redeliveby   Bond— Ac- 
tions—Defenses. 

The  obligors  in  a  redelivery  bond,  given  in 
an  attachment  proceeding,  cannot  set  up  as  a 
defense^  in  a  suit  thereon  irregularity  of  the 
sheriff  in  malting  the  levy,  inventory,  or  ap- 
praisement, in  contradiction  of  the  recitals  in 
the  undertaking,  where  the  property  was  re- 
leased and  restored  to  the  attachment  debtor. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  i  24;   Dec.  Dig.  §  18.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Washita  County  Court;  L.  R. 
Shean,  Judge. 

Action  by  the  White  Sewing  Machine  Com- 
pany against  A.  D.  Berry  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Afllrmed. 

W.  J.  Knott,  of  Cordell,  for  plaintiffs  in 
error.  Burnette  &  Beets,  of  Cordell,  for  de- 
fendant in  error. 

BREWER,  C.  This  is  a  suit  on  a  redeliv- 
ery or  forthcoming  bond.  It  was  begun 
May  7,  1909,  in  the  county  court  of  Washita 
county  by  the  White  Sewing  Machine  Com- 
pany, defendants  in  error,  as  plaintiffs, 
against  A.  D.  Berry,  C.  E.  Gaunt,  and  H.  F. 
Rhodes,  plaintiffs  in  error,  as  defendants  be- 
low, to  recover  judgment  on  a  certain  re- 
delivery bond.  Hereafter  we  will  refer  to 
the  parties  as  they  were  called  in  the  trial 
court. 

It  appears  that  on  June  10, 1908,  the  plain- 
tiffs sued  defendant  Berry,  and  caused  a  writ 
of  attachment  to  issue.  On  the  11th  of 
June,  1908,  the  sheriff  levied  the  writ  on  a 
general  stock  of  merchandise  belonging  to 
Berry;  that  while  the  sheriff  was  waiting 
for  the  arrival  of  appraisers  defendant  Ber- 


ry offered  to  make  a  retaining  or  redelivery 
bond  and  hold  the  goods.  This  was  permit- 
ted, and  the  goods  returned  to  Berry  upon 
the  execution  of  the  bond  sued  on,  signed  by 
Berry  and  his  codefendants.  The  bond  is  as 
follows: 

"Redelivery  Bond  in  Attachment  Proceed- 
ings County  Court 

"State  of  Oklahoma,  Washita  County — ss.: 

"Whereas,  in  an  action  pending  before  J. 
L.  Tolbert,  district  judge,  in  the  coimty  of 
Washita  and  state  of  Oklahoma,  wherein 
White  Sewing  Machine  Co.  is  plaintiff  and 
A.  D.  Berry  defendant,  an  order  of  attach- 
ment was  Issued  by  the  said  district  judge 
and  delivered  to  sheriff  of  said  county ;  and 
whereas,  in  execution  of  said  order  of  at- 
tachment, the  said has  taken  into  his 

possession  certain  goods  and  chattels  as  the 
personal  goods  and  cliattels  of  the  said  A. 
D.  Berry,  an  inventory  of  which  goods  and 
chattels  hereto  attached,  which  goods  and 
chattels  have  been  appraised  at  $525:  Now, 
therefore,  we,  A.  D.  Berry,  as  principal,  and 
C.  E.  Gaunt  and  H.  F.  Rhodes,  as  sureties, 
do  hereby  bind  ourselves  unto  the  plaintiff 
aforesaid  in  the  sum  of  11,050,  conditioned 
that  the  said  goods  and  chattels  so  taken 
possession  of  by  the  said  sheriff  in  execu- 
tion of  said  order  of  attachment  shall  be 
properly  kept  and  taken  care  of,  and  that 
said  goods  and  chattels,  or  so  much  thereof 
as  may  be  required  to  be  sold  on  execution 
to  satisfy  any  judgment  which  may  be  re- 
covered against  the  said  A.  D.  Berry  in  the 
action  aforesaid,  shall  be  delivered  to  the 
said  officer  on  demand,  or  if  said  described 
property  be  not  so  delivered  then  that  the 
said  security  will  pay  to  the  plaintiff  afore- 
said the  appraised  value  of  said  property, 
not  exceeding  the  amount  of  judgment  whidi 
may  be  recovered,  as  aforesaid,  and  costs  of 
suit.  Witness  our  hands  this  11th  day  of 
June,  A.  D.  1908.  A.  D.  Berry.  O.  E.  Gaunt. 
H.  F.  Rhodes. 

"Taken  and  approved  by  me  this  11th  day 
of  June,  A.  D.  1908.  W.  R.  GrlfBn,  Sheriff, 
by  M.  B.  Sellers,  Dept." 

After  the  execution,  delivery,  and  approv- 
al of  the  bond,  same  was  returned,  with  writ 
of  attachment,  and  filed.  The  attachment 
suit  proceeded  to  judgment,  and  the  attach- 
ment was  sustained,  and  an  order  of  sale  of 
the  attached  prope^ty,  under  execution,  is- 
sued. The  property  was  not  delivered  to  the 
sheriff  for  sale.  This  suit  was  brought  on 
the  bond.  The  cause  was  tried  by  the  court, 
without  a  jury,  after  Issue  joined. 

The  court  made  findings  of  fact,  which  are 
summarized  as  follows:  That  the  original 
suit  in  which  the  bond  was  given  had  been 
duly  instituted  against  Berry,  and  summons 
served.  That  writ  of  attachment  was  Issued 
and  levied  on  the  general  stock  of  merchan- 
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dise  of  Berry.  That  Berry  and  bis  codefend- 
anta  executed  the  bond  in  suit.  That  the 
original  suit  proceeded  regularly  to  Judg- 
ment against  Berry  In  the  sum  of  $451.74, 
with  $12  costs,  to  draw  10  per  cent  Interest 
That  the  Judgment  Is  still  subslstlDg  unsat- 
isfied, and  no  appeal  or  other  proceedings 
haye  been  taken  to  satisfy  same.  That  when 
this  suit  was  filed  there  was  $488.74  due  on 
said  Judgment  That  execution  and  order  of 
sale  was  Issued  on  the  Judgment  and  the 
sheriff  returned  the  same  with  the  return  in- 
dorsed that  he  had  made  demand  on  defend- 
ants to  deliver  said  property,  and  the  same 
was  refused.  That  when  the  attachment 
was  levied  Berry  was  In  possession  of  the 
stock  of  merchandise,  but  In  a  few  days  sold 
practically  all  of  it  and  placed  the  possibil- 
ity of  a  return  of  the  goods  to  the  sheriff 
beyond  his  control.  That  after  the  execution 
had  been  returned,  not  satisfied,  the  plain- 
tiff made  lawful  demand  on  all  the  defend- 
ants for  a  return  of  the  property,  or  pay- 
ment of  the  Judgment  which  was  refused  by 
each  of  the  defendants.  And  that  no  offer  or 
tender  of  return  of  any  of  the  property  was 
ever  made.  That  the  plaintiff  is  entitled  to 
Judgment  against  defendant  in  the  sum  of 
$514,  with  Interest  and  costs. 

The  court  concluded  as  matters  of  law: 
First  That  the  original  Judgment  was  valid 
and  subsisting  and  the  basis  of  this  action. 
Second.  That  forthcoming  bond  sued  on  was 
a  valid  and  regular  bond,  and  that  by  its  ex- 
ecution the  defendants,  and  each  of  them, 
are  estopped  from  setting  up  any  defect  or 
Irregularity  In  the  levy,  or  the  failure  to 
make  inventory  and  appraisement.  Third. 
That  lawful  notice  of  the  rendition  of  the 
original  Judgment  and  demand  and  notice  of 
liability  of  defendants  had  been  made. 

On  this  finding  of  facts  and  conclusions  of 
law.  Judgment  was  awarded  against  the  de- 
fendants in  the  bond. 

This  case  was  closely  tried,  and  the  rec- 
ord fairly  bristles  with  exceptions  saved. 
We  have  carefully  read  the  record  and  the 
briefs,  and  it  is  apparent  that  all  the  excep- 
tions and  errors  urged  depend  on  the  one 
question,  I.  e.,  whether  th^  signers  of  this 
bond  can  defend  and  absolve  themselves  from 
liability  because  there  was  no  inventory  and 
appraisement  of  the  stock  of  goods  levied  on, 
for  the  release  of  which  the  bond  was  given. 
If  this  failure  of  the  sheriff  renders  the  bond 
void,  the  Judgment  was  wrong;  otherwise  it 
was  correct.  The  reduction  of  the  matter  to 
the  question  Just  stated  is  predicated  on  the 
facts  as  found  by  the  court  The  record  fully 
Justifies  the  court's  findings,  and  several  oth- 
er questions  raised  are  thus  eliminated. 

The  statute  (Comp.  Laws  1909)  authorizing 
this  bond  is  as  follows:  Section  5710:  "The 
sheriff  shall  deliver  the  property  attached 
to  the  person  in  whose  possession  It  was 
found,  upon  the  execution,  by  such  person, 
in  the  presence  of  the  sheriff,  of  an  undertak- 
ing to  the  plaintiff,  with  one  or  more  suf- 


ficient sureties,  resident  In  the  county,  to  the 
effect  that  the  parties  to  the  same  are  bound. 
in  double  the  appraised  value  thereof,  that 
the  property,  or  Its  appraised  value  in  mon- 
ey, shall  be  forthcoming  to  answer  the  Judg- 
ment of  the  court  In  the  action;  but  If  It 
shall  appear  to  the  court  that  any  part  of 
said  property  has  been  lost  or  destroyed  by 
unavoidable  accident  the  value  thereof  shall 
be  remitted  to  the  person  so  bound." 

Various  questions  regarding  the  liabllltr  of 
the  obligors  in  forthcoming  and  dischar^ 
bonds  have  been  before  this  court  and  passed 
upon.  Wlnton  v.  Meyers,  8  OkL  421,  58  Pac. 
634;  Lane  Imp.  Co.  ▼.  Lowder  &  Manning,  11 
Okl.  61,  65  Pac.  926;  Dunn  et  al.  v.  Clauncb 
et  al.,  15  Okl.  27,  78  Pac.  388;  Drovers  U 
S.  Com.  Co.  v.  Custer  County  State  Bank, 
19  Okl.  302,  91  Pac.  850;  Uoffitt  et  al.  v. 
Garrett,  23  Okl.  398,  100  Pac.  533,  32  L  R. 
A.  (N.  S.)  401,  138  Am.  St  Rep.  818;  Blanch- 
ard  V.  Anderson,  27  Okl.  732,  113  Pac.  717. 

In  Lane  Imp.  Co.  v.  Lowder  et  at,  supra. 
It  Is  said:  "A  Judgment  sustaining  an  at- 
tachment Is  conclusive  until  reversed  or  va- 
cated and  a  defendant  in  an  attachment  salt 
cannot  when  sued  on  a  forthcoming  bond, 
under  which  the  property  was  returned*  to 
him,  avail  himself  of  the  fact  that  the  prop- 
erty attached  was,  at  the  time  It  was  seized 
under  the  order  of  attachment  exempt:  it 
the  question  was  raised  in  the  attachment 
suit  the  Judgment  adverse  to  the  attachment 
debtor  is  res  Judicata,  In  a  suit  on  the  bond, 
and,  if  raised  for  the  first  time  In  an  action 
on  the  forthcoming  bond.  It  comes  too  late." 

In  Blanchard  r.  Anderson,  supra,  a  case 
arising  In  Indian  Territory,  prior  to  state- 
hood, wherein  the  question  was  similar  to  Uie 
one  here,  the  court  say:  "Upon  the  second 
proposition,  the  bond  in  controversy  recites 
that  the  value  of  the  property  is  $132.  Aa 
the  execution  of  the  bond  was  not  denied  in 
the  answer,  both  Its  execution  and  contents 
are  admitted,  and  the  defendants  are  es- 
topped from  denying  the  redtals  contained 
therein." 

While  we  are  of  the  opinion  that  the  above 
decisions  of  this  court  sufficiently  show  that 
the  obligors  in  a  redelivery  bond  cannot  set 
up  In  a  suit  thereon  Irregularity  of  the  sher- 
iff In  making  the  levy,  inventory,  or  appraise- 
ment in  contradiction  of  the  recitals  in  the 
undertaking,  where  the  property  was  re- 
leased and  restored  to  the  attachment  debtor, 
yet  if  there  is  any  question  as  to  whether, 
in  fact,  they  do  go  as  far  as  stated,  we  find 
the  rule,  stated  above,  is  in  harmony  with 
the  weight  of  authority,  and  cite  a  few  of 
the  cases  in  point: 

Ordinarily  the  obligors  In  a  forthcoming  or 
discbarge  bond  are  concluded  by  the  recitals 
made  in  the  undertaking.    4  Cyc.  701. 

In  the  case  of  New  Havoi  Lbr.  Co.  v.  Ray- 
mond, 76  Iowa,  225,  40  N.  W.  820,  which  was 
a  suit  on  a  redelivery  bond  in  attachment 
after  disposing  of  other  objections.  It  Is  said: 
"Other  objections  are  made  to  the  proceeding 
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by  the  sheriff  In  making  the  levy,  which  are 
wlthont  merit  They  were  all  waived  by  giv- 
ing the  bond." 

In  the 'case  of  Crlsman  v.  Matthews,  1 
Scam.  (111.)  148,  26  Am.  Dec.  417,  discussing 
the  Question,  It  is  said:  "On  the  second 
point,  I  am  clearly  of  opinion  that  the  de- 
fendant was  estopped  from  denying  the  ad- 
missions made  In  the  condition  of  the  bond, 
or  of  controverting  their  existence.-  The  bond 
recites  the  Issuing  of  the  attachment,  and 
Its  coming  Into  the  hands  of  the  sheriff; 
that  it  was  duly  levied  on  the  property  of 
Mordecal,  and  covenants  to  restore  it,  to 
answer  such  Judgment  as  the  circuit  court 
might  render  against  Mordecal.  Can  it  be, 
after  the  admission  of  the  defendants  of 
these  facts,  verified  by  the  most  solemn  legal 
forms  known  to  the  law,  that  they  shall  be 
permitted  to  deny  them,  and  seek  to  avoid 
their  force  and  effect  by  a  resort  to  some 
informal  or  InsuflBclent  acts  of  the  sheriff 
in  the  manner  of  the  levy  or  the  return  of 
the  process?"  The  court  holds  that  the  sure- 
ties were  estopped. 

In  California:  "The  recitals  in  an  under- 
■taltlng,_  given  to  procure  the  release  of  prop- 
erty attached  under  a  writ  of  attachment, 
are  conclusive  against  the  obligor  therein, 
whether  the  undertaking  is  a  statutory  or 
common-law  bond."  Bailey  v.  ^tna  Indem. 
Co.,  5  Cal.  App.  T40,  91  Pae,  416;  Shinn  on 
Attachment,  vol.  1,  p.  651;  Pearre  v.  Folb  et 
al.,  123  N.  C.  239,  31  §.  E.  475;  Kllppel  v. 
Orpenstlen,  8  Colo.  App.  187,  45  Pac.  224; 
McCormick  v.  National  Surety  Co.,  134  Cal. 
610,  66  Pac.  741. 

There  is  one  further  objection  raised  by 
defendants:  That  the  court  erred  in  overrul- 
ing their  motion  to  dismiss  the  action,  on 
the  ground  that  the  original  Judgment  in  the 
attachment  suit  had  not  become  final,  because 
a  motion  was  pending  in  that  case  to  reform 
the  Judgment.  The  record  falls  to  sustain 
this  contention.  The  Judgment  offered  in 
evidence  purports  to  be  final ;  an  execution 
and  order  of  sale  were  Issued  on  it  and  re- 
turned nulla  bona.  The  record  fails  to  show 
an  exception  to  or  appeal  from  the  original 
Judgment  The  only  reference  in  the  testi- 
mony to  such  a  matter  was  the  statement  of 
the  clerk  of  the  court,  who,  on  cross-examina- 
tion, stated  that,  on  January  27,  1909,  after 
the  Judgment  In  October,  1908,  and  after  ex- 
ecution and  order  of  sale  returned,  "a  mo- 
tion was  filed  to  make  more  definite."  This 
Is  all  the  light  thrown  on  the  matter,  and  it 
Is  to  be  presumed  that  If  there  was  anything 
In  the  i>oiDt  defendant  would  have  shown  it; 
besides,  it  is  waived  In  the  brief,  under  the 
rules  of  this  court  We  mention  it  only  to 
save  defendants  the  trouble  of  calling  our 
attention  to  it  In  a  motion  for  rehearing. 

The  Judgment  should  be.  In  all  things,  af- 
firmed. 

PER  CORIAM.    Adopted  In  whole. 


(32  Okl.  «»> 

BLUNK  V.  WAUGH  et  at 

(Supreme  Court  of  Oklahoma.    March  12,  1912. 
Reheating  Denied  April  9,  1812.) 

(Byllatui  iy  the  Court.) 

1.  iNToxiCATiHO  Liquors  (§  328*)— Recovebt 
OF  Possession— Evidence. 

In  an  action  by  one  individual  against  an- 
other individual  to  recover  the  possession  of 
Intoxicating  liquors.  It  Is  not  necessary  for  the 
plaintiff  to  affirmatively  show  that  the  defend- 
ant did  not  secure  possession  of  the  liquors  un- 
der the  provisions  of  section  7,  art.  3,  of  chap- 
ter 69  of  the  Session  Laws  of  the  state,  1907 
and  1908. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {  466;   Dec.  Dig.  |  328.*] 

2,  Intoxicating  Liquors  (§§  327,  328*)  — 
Commerce  (§  40*)— Offenses  A&ainst  Liq- 
uor Laws— Interstate  Couuebck—Recov- 
fur  of  Possession. 

One  Blunk,  doing  business  under  the  name 
"Oklahoma  Distributing  Company,"  was  en- 
gaged in  the  business  of  receiving  large  con- 
signments of  intoxicating  liquors,  consigned  to 
him  as  consignee  by  a  brewery  in  another  state. 
These  consignments  were  intended  for  distribu- 
tion to  a  number  of  individuals  whose  names 
were  written  upon  the  respective  parcels. 
Blank's  business  was  to  pay  the  freight,  receive 
the  shipments,  and  deliver  the  several  parcels  to 
the  various  persons  whose  names  were  written 
thereon.     Held: 

(a)  That  this  business  is  in  violation  of  the 
laws  of  the  state  of  Oklahoma  (Comp,  Laws 
1900,  §  4180). 

(b)  That  this  business  Is  not  protected  by 
the  Constitution  and  laws  of  the  United  States 
regulating  interstate  commerce  in  Intoxicating 
liquors. 

(c)  That  the  courts  will  not  entertain  an  ac- 
tion of  replevin  to  enable  Blunk  to  recover  such 
intoxicating  liquors  from  a  trespasser,  where 
It  is  shown  by  his  pleadings  in  the  case  that 
the  purpose  of  his  attempted  recovery  is  to 
engage  in  a  businesB  in  violation  of  the  laws 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  if  467-473,  466;  Dec.  Dig. 
§§  327,  328;*  Commerce,  Cent  Dig.  K  29,  30; 
Dec.  Dig.  §  40.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court  Oklahoma  Coun- 
ty; A.  N.  Munden,  Judge. 

Action  In  replevin  by  D.  M.  Blunk  against 
B.  J.  Waugh  and  another.  From  an  order 
sustaining  a  motion  to  quash  the  writ  of 
replevin,  plaintiff  brings  error.    Afllrmed.. 

Giddings  &  Giddings,  of  Oklahoma  aty, 
for  plaintiff  In  error.  Charles  West  Atty. 
Gen.,  amicus  curlte. 

AMES,  C.  D.  M.  Blunk,  the  plaintiff, 
brought  an  action  of  replevin.  In  the  su- 
perior court  of  Oklahoma  county,  against 
B.  J.  Waugh  and  John  Queenan,  the  defend- 
ants, to  recover  the  possession  of  105  casks 
of  beer.  He  alleged  that  he  was  the  special 
owner  of  the  beer,  because  it  had  been  ship- 
ped to  the  Oklahoma  Distributing  Com- 
pany, which  was  the  name  under  which  he 
was  doing  business,  from  St.  Louis,  Mo., 
and  that  his  purpose  was  to  deliver  it  to 
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certain  parties,  for  wbose  benefit  It  was  In- 
tended by  tbe  sbippers.  He  procured  tbe 
issuance  of  a.  writ  of  replevin,  and  In  bis 
affidavit  on  wblcb  tbe  writ  vras  based  be 
sets  up  tbe  facts  constituting  bis  claim  of 
special  ownership  as  follows:  "Now  comes 
D.  H.  Blunk,  plaintiff,  doing  business  under 
tbe  name  and  style  of  the  Oklahoma  Dis- 
tributing Company,  and  says  that  he  is  tbe 
special  owner  of,  and  entitled  to  tbe  im- 
mediate possession  of,  the  following  describ- 
ed property,  to  wit,  105  casks  of  Anheuser 
Busch  beer,  known  as  Budweiser  beer,  each 
cask  marked  'B.  S.,'  and  each  cask  of  tbe 
value  of  $10.02,  said  105  casks  being  of  the 
aggregate  value  of  $1,052.10,  each  cask  con- 
taining thereon  certain  tags  by  which  it 
could  further  be  Identified,  but  said  tags 
have  been  destroyed  and  obliterated  by  tbe 
defendants  since  they  obtained  possession 
thereof,  as  hereinafter  set  forth,  and  plain- 
tiff cannot  give  any  further  description 
thereof.  Plaintiff  alleges  that  his  special 
ownership  of  said  beer  arises  out  of  tbe  fol- 
lowing facts:  That  ^ald  beer  was  shipped 
from  the  state  of  Missouri  by  the  Anheuser 
Busch  Company  consigned  to  the  Oklahoma 
Distributing  Company,  which  is  the  style 
under  which  plaintiff  is  doing  business,  to 
certain  imrties  in  Oklahoma  City,  whose 
names  were  marked  upon  each  cask,  but 
whose  names  have  been  obliterated  by  tbe 
defendants  since  they  took  possession  there- 
of; it  being  intended  by  the  consignors  and 
consignees  that  plaintiff,  in  whose  name 
they  were  consigned  for  tbe  benefit  of  said 
parties  should  receive  the  same  from  the 
railroad  company,  pay  the  freight  thereon, 
and  deliver  same  to  said  consignees.  That 
plaintiff  is  entitled  to  the  Immediate  pos- 
session of  said  beer,  but  tbe  same  is  wrong- 
fully detained  from  him  by  tbe  said  de- 
fendants, and  that  said  property  was  not 
taken  in  execution  or  on  any  order  of  judg- 
ment against  said  plaintiff,  or  for  the  pay- 
ment of  any  tax,  flue,  or  amercemeiit  as- 
sessed against  him,  or  by  virtue  of  any  or- 
der of  delivery  issued  in  replevin,  or  any 
other  valid  means  or  final  process  issued 
against  blm."  Some  of  the  material  facts 
disclosed  by  this  affidavit  are:  (1)  That  the 
beer  was  shlpi)ed  from  another  state;  (2) 
tliat  the  plaintiff  was  the  consignee;  (3) 
that  be  was  doing  business  under  tbe  name 
of  tbe  Oklahoma  Distributing  Company;  (4) 
that  the  names  of  a  number  of  people  were 
marked  on  the  casks;  (5)  ttiat  it  was  in- 
tended by  both  the  consignor  and  tbe  con- 
signees that  tbe  plaintiff  should  receive  tbe 
beer  from  the  railroad  company;  (6)  that 
be  should  pay  tbe  freight  thereon;  (7)  and 
that  be  should  deliver  tbe  same  to  the  va- 
rious persons  for  whom  It  was  intended. 
Bond  was  given,  a  writ  was  Issued,  and  the 
beer  taken  under  tbe  writ.  The  defendants 
filed  a  motion  to  quash  tbe  writ,  for  the 
following  reasons:   "That  the  affidavit  filed 


In  said  cause  is  insufficient,  in  that  It  does 
not  state  that  said  property  was  not  taken 
under  or  by  reason  of  any  order,  .execution, 
or  writ  Issued  under  and  by  virtue  of  the 
provisions  of  section  7  of  article  3  of  chap- 
ter 69  of  the  Session  Laws  of  the  state 
of  Oklahoma  for  the  years  1907  and  1908, 
commonly  called  tbe  'BIllups  Bill.'  That 
said  affidavit  is  insufficient  In  that  it  does 
not  show 'that  the  plaintiff  or  affiant  has 
such  an  ownership  in  the  property  as  en- 
titles him  to  the  possession  thereof."  This 
motion  was  sustained  by  the  trial  court, 
and  this  appeal  Is  prosecuted  to  review  that 
ruling. 

[1]  The  first  question  presented  Is  wheth- 
er or  not  it  is  necessary,  in  an  action  of 
replevin  to  recover  intoxicating  liquors,  for 
tbe  plaintiff  to  show  that  they  have  not 
been  seized  by  the  defendants  pursuant  to 
the  provisions  of  section  7,  art  3,  c  69,  ot 
the  Session  Laws  of  1907  (Comp.  Laws  1909, 
§  4186),  which  provides  as  follows:  "No  liq- 
uors, vessels,  fixtures,  furniture  or  other 
property  seized  by  virtue  of  any  warrant 
issued  under  the  provisions  of  this  act  shall 
be  taken  from  the  possession  of  tbe  officer 
seizing  same  under  any  replevin  or  other  pro- 
cess." The  affidavit  complies  with  tbe  re- 
quirements prescribed  for  an  affidavit  in  re- 
plevin. Comp.  Laws  1909,  §  5688.  There  Is 
nothing  in  this  record  to  show  that  the  de- 
fendants are  officers,  or  that  they  bad  seized, 
or  had  a  right  to  seize,  the  liquor  by  virtue 
of  any  authority.  If  they  were  officers  and 
bad  made  this  seizure  pursuant  to  their  du- 
ties, it  would  have  been  very  easy  for  them 
to  have  disclosed  this  fact,  and  thereby 
brought  themselves  within  the  protection  of 
tbe  statute  quoted.  It  is  tbe  settled  law 
of  this  state  that  a  person  may  acquire  In- 
toxicating liquors  in  a  lawful  way  and  fo'r 
lawful  purposes.  Schwedes  v.  State,  1  Okl. 
Cr.  245,  99  Pac.  804;  St.  Louis  &  S.  F.  It. 
Co.  V.  State,  26  Okl.  300,  109  Pac.  230; 
Tltswortb  V.  State,  2  Okl.  Cr.  268,  101  Pac. 
288;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State,  28 
Okl.  7^,  116  Pac.  176,  35  L.  R.  A.  (N.  S.) 
450.  It  Is  also  held  that  the  mere  posses- 
sion of  intoxicating  liquor  in  considerable 
quantities  is  not  a  violation  of  the  law. 
Johnson  v.  State  (Okl.  Cr.)  119  Pac.  1019; 
McCarthy  v.  State  (Okl.  Cr.)  119  Pac.  1020. 

As  such  liquors  may  be  lawfully  held,  tbe 
mere  fact  that  one  seeks  to  recover  their  pos- 
session by  an  action  of  replevin  does  not 
raise  any  presumption  that  the  defendants 
have  seized  them  because  the  plaintiff  was 
holding  them  for  tbe  purpose  of  violating  the 
law,  and  It  therefore  follows  that  the  plain- 
tiff is  not  required  to  negative  the  theory 
that  be  Is  guilty  of  an  intent  to  violate  the 
law,  because  guilt  is  never  presumed.  We 
do  not  think,  therefore,  that  the  first  ground 
of  the  motion  to  quash  is  well  taken.  This 
contusion  finds  support  in  Easter  v.  Tray- 
lor,  41    Kan.   493,   21  Pac.   606;    Ament  t. 
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Greer,  37  Kan.  648,  16  Fac.  102;  Black  on 
Intoxicating  Liqaors,  g  342. 

[2]  A  more  serious  question  is  raised  by 
the  second  ground  of  the  motion  to  quash, 
and  in  considering  this  question  we  will  de- 
termine: First,  whether  the  business  in 
wMch  the  plaintiff  is  engaged  is  in  violation 
of  the  laws  of  this  state ;  second,  if  so,  is  it 
protected  by  the  Constitution  and  laws  of 
the  United  States  regulating  Interstate  com- 
merce; and,  third,  if  not  so  protected,  has 
the  plaintiff  such  a  right  of  property  in  the 
liquors  as  will  be  protected  in  a  civil  action. 

The  affidavit  In  replevin  has  been  previ- 
ously analyzed.  The  business  In  which  the 
plaintiff  Is  engaged  is  that  of  receiving  large 
consignments  of  Intoxicating  liquors,  paying 
the  freight  thereon,  and  delivering  the  same 
to  numerous  persons,  for  whom  the  various 
pa(^ages  are  Intended.  The  name  under 
which  the  plaintiff  transacts  this  business  is 
suggestive — "Oklahoma  Distributing  Com- 
pany." It  does  not  appear  whether  the  plain- 
tiff is  the  agent  for  the  consignors  or  the  ul- 
timate purchasers,  or  iMth,  or  whether  the 
orders  are  solicited  by  him.  But  it  does  dis- 
tinctly appear  that  be  is  engaged  in  the  busi- 
ness as  stated.  Such  a  business  might  be 
carried  on  in  various  ways.  The  105  persons 
for  whom  these  105  casks  of  beer  were  in- 
tended might  have  requested  the  plaintiff  to 
make  the  order  for  them,  and  be  might  have 
communicated  this  request  to  the  brewery, 
and  the  brewery  might  have  consigned  him 
the  beer  with  the  several  names  of  these  105 
persons  on  the  several  casks.  Tlie  plaintiff 
might  have  solicited  the  orders  from  these 
lOS  persons  and  then  ordered  from  the  brew- 
ery. The  brewery  might  have  sold  direct  to 
the  106  persons,  and  shipped  to  the  plaintiff 
to  distribute  for  it.  It  is  manifest  that  in 
order  to  engage  in  this  business  there  must 
have  been  concert  of  action  between  the 
plaintiff  and  the  brewery,  and  likewise  be- 
tween the  plaintiff  and  the  individuals  for 
whose  benefit  the  beer  was  shipped.  Section 
4180  of  Comp.  Laws  1909  is  as  follows:  "It 
shall  be  unlawful  for  any  person,  individual 
or  corporate,  to  manufacture,  sell,  barter, 
give  away,  or  otherwise  furnish  except  as  in 
this  act  provided,  any  spirituous,  vinous,  fer- 
mented or  malt  liquors,  or  any  imitation 
thereof  or  substitute  therefor ;  or  to  manu- 
facture, sell,  barter,  give  away,  or  otherwise 
furnish  any  liquors  or  compounds  of  any  kind 
or  description  whatsoever,  whether  medicat- 
ed or  not,  which  contain  as  much  as  one-half 
of  one  per  centum  of  alcohol,  measured  by 
volume,  and  which  is  capable  of  being  used 
as  a  beverage,  except  preparations  compound- 
ed by  any  licensed  pharmacist,  the  sale  of 
which  would  not  subject  him  to  the  payment 
of  the  special  tax  required  by  the  laws  of 
the  United  States ;  or  to  ship  or  in  any  way 
convey  such  liquor  from  one  place  within  this 
state  to  another  place  therein  except  the 
conveyance  of  a  lawful  purchase  as  herein 
aatborized;  or  to  solicit  the  purchase  or  sale 


of  any  such  liquors,  either  in  person  or  by 
sign,  circular,  letter,  card,  price  list,  adver- 
tisement or  otherwise,  or  to  distribute,  pvb- 
lish  or  display  any  advertisement,  sign  or  no- 
tice where  any  such  liquor  may  be  manufac- 
tured, bartered,  sold,  given  away,  or  other- 
wise furnish,  or  to  have  the  possession  of 
any  such  liquors  with  the  intention  of  violat- 
ing any  of  the  provisions  of  this  act.  A  vio- 
lation of  any  provision  of  this  section  shall 
be  a  misdemeanor,  and  shall  be  punished  by 
a  fine  or  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars  and  by  imprison- 
ment for  not  less  than  thirty  days,  nor  more 
than  six  months;  provided,  however,  that 
the  provisions  of  this  act  shall  not  apply  to 
the  manufacture  and  sale  of  unfermeuted  ci- 
der and  wine  made  from  apples,  grapes,  ber- 
ries or  other  fruit  grown  tn  this  state,  and 
to  the  use  of  wine  for  sacramental  purposes 
in  religious  bodies." 

If  the  plaintiff  was  the  agent  of  the  brew- 
ery and  was  distributing  its  beer  for  its  ben- 
efit, it  is  manifest  that  he  was  furnishing 
such  liquor  within  the  prohibition  of  the  stat- 
ute. If,  on  the  other  hand,  the  plaintiff  re- 
ceived this  consignment  as  the  agent  of  the 
105  persons  to  whom  the  beer  was  to  be  de- 
livered, it  is  plain  that  after  he  received  It 
from  the  railroad  company  It  had  been  de- 
livered to  the  consignee,  he  being  the  consign- 
ee, and  that  his  subsequent  acts  in  delivering 
the  105  casks  to  the  105  owners  was  convey- 
ing It  from  one  place  to  another  within  this 
state.  It  is  likewise  manifest,  if  the  plaintiff 
was  engaged  in  the  business  on  his  own  ac- 
count, that  he  was  merely  operating  a  saloon 
in  this  ingenious  manner,  and  that  therefore 
he  was  either  selling  or  giving  away,  or  oth- 
erwise furnishing,  the  beer.  It  is  manifest 
therefore  'that  the  business  of  the  plaintiff  is 
in  violation  of  the  laws  of  this  state. 

The  next  Inquiry,  therefore,  is  whether 
such  imlawful  business  is  protected  by  the 
Constitution  and  laws  of  the  United  States 
regulating  interstate  commerce.  The  Consti- 
tutional provision  is  as  follows  (article  1,  i 
8) :  "Congress  shall  have  power :  •  •  • 
To  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the 
Indian  tribes;  •  •  •  to  make  all  laws 
which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  pow- 
ers, and  all  other  powers  vested  by  this  Con- 
stitution in  the  government  of  the  United 
States,  or  in  any  department  or  officer  there- 
of." Under  this  section  of  the  Constitution 
it  was  held.  In  Lelsy  v.  Hardin,  135  U.  S. 
100,  10  Sup.  Ct  681,  34  I*  Ed.  128,  popularly 
known  as  the  "original  package  decision," 
that  intoxicating  liquors  were  protected  as 
interstate  commerce  after  their  shipment'  in- 
to a  prohibition  state,  and  until  their  sale  in 
the  original  package  in  which  they  were 
transported.  As  the  effect  of  this  decision 
was  practically  to  strike  down  the  prohibi- 
tion laws  of  any  state,  Congress  passed  an 
act  on  August  8,  1890,  commonly  known  as 
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the  "Wilson  Act,"  proviaing  as  follows  (Act 
Aug.  8,  1890,  c.  728,  26  Stat  313,  3  Fed.  Stat. 
Ann.  853  [U.  S.  Comp.  St.  1901,  p.  3177]): 
"•That  all  fermented,  distilled,  or  other  intox- 
icating liquors  or  liquids  transported  into  any 
state  or  territory  or  remaining  therein  ^  for 
use,  consumption,  sale  or  storage  therein, 
shall  upon  arrival  in  such  state  or  territory 
be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory  enacted  in  the 
exercise  of  Its  police  powers,  to  the  same  ex- 
tent and  in  the  same  manner  as  thongb  such 
liquids  or  liquors  had  been  produced  in  such 
state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or -otherwise." 

The  question  soon  arose  as  to  the  proper 
interpretation  of  the  words  "upon  arrival  in 
such  state,"  and  they  were  finally  interpret- 
ed to  mean  upon  arrival  in  the  state  and  de- 
livery to  the  consignee.  State  v.  Eighteen 
Casks  of  Beer,  24  Okl.  786,  104  Pac.  1093, 
25  L.  R.  A.  (N.  S.)  492;  St.  Louis  &  S.  F.  R. 
Co.  V.  State,  26  Okl.  300,  109  Pac.  230; 
Schwedes  v.  State,  1  Okl.  Cr.  245,  99  Pac. 
804 ;  High  v.  State,  2  Okl.  Or.  161,  KM.  Pac. 
115,  28  L.  R.  A.  (N.  S.)  162:  Rhodes  v.  Iowa,. 
170  U.  S.  412, 18  Sup.  Ct  664,  42  L.  Ed.  1088; 
Vance  v.  Vandercook,  170  U.  S.  468,  18  Sup. 
Ct  645,  42  L.  Ed.  1111 ;  Heymann  v.  Southern 
R.  Co.,  203  U.  S.  270,  27  Sup.  Ct  104,  51  L. 
Ed.  178,  7  Ann.  Caa.  1130 ;  Adams  Exp.  Go. 
v.  Ky.,  206  U.  S.  129,  27  Sup.  Ct.  600,  51  L. 
Ed.  987.  On  March  4,  1909,  Congress,  in  or- 
der to  further  restrict  interstate  commerce  in 
intoxicating  liquors,  enacted  sections  238, 
239,  and  240,  of  the  New  Federal  Criminal 
Code  (Act  March  4,  1900,  c.  321,  35  Stat  1136, 
1137;  Fed.  Stat  Ann.  Supp.  1909,  472,  473 
[U.  S.  Comp.  St  Supp.  1909,  pp.  1464,  1465]). 
Section  238  is  as  follows:  "Any  officer, 
agent,  or  employ^  of  any  railroad  company, 
express,  company,  or  other  common  carrier, 
who  shall  knowingly  deliver  or  cause  to  be 
delivered  to  any  person  other  than  the  per- 
son to  whom  it  has  been  consigned,  unless 
upon  the  written  order  in  each  instance  of 
the  bona  flde  consignee,  or  to  any  fictitious 
person,  or  to  any  person  imder  a  fictitious 
name,  any  spirituous,  vinous,  malted,  fer- 
mented, or  other  intoxicating  liquor  of  any 
kind  which  has  been  shipped  from  one  state, 
territory,  or  district  of  the  United  States,  or 
place  noncontiguous  to  but  subject  to  the 
Jurisdiction  thereof,  into  any  other  state,  ter- 
ritory, or  district  of  the  United  States,  or 
place  noncontiguous  to  but  subject  to  the 
Jurisdiction  thereof,  or  from  any  foreign 
country  into  any  state,  territory,  or  district 
of  the  United  States,  or  place  noncontiguous 
to  but  subject  to  the,  Jurisdiction  thereof, 
shall  be  fined  not  more  than  five  thousand 
dollars,  or  Imprisoned  not  more  than  jtwo 
years,  or  both."  It  will  be  observed  that 
this  section  accomplishes  two  objects:  First, 
it  prohibits  any  employ^  of  any  carrier  from 
delivering  such  a  shipment  to  any  one  ex- 
cept the. bona  flde  consignee,  or  upon  his 


written  order;  and,  second.  It  prohibits  any 
such  employ^  from  making  any  such  delivery 
to  any  fictitious  peison,  or  to  any  person 
under  a  fictitious  name.  The  question  may- 
arise  as  to  whether  the  Oklahoma  Distribut- 
ing Company  is  a  fictitious  name;  but  it  is 
not  necessary  for  us  to  determine  that  pre- 
cise question  in  this  case. 

Section  239  is  as  follows:  "Any  railroad 
company,  express  company,  or  other  com- 
mon carrier,  or  any  other  person,  wlio,  in 
connection  with  the  transportation  of  any 
spirituous,  vinous,  malted,  fermented,  or  oth- 
er intoxicating  liquor  of  any  kind,  from  on» 
state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject 
to  the  Jurisdiction  thereof,  into  any  other 
state,  territory,  or  district  of  the  United 
States,  or  pUce  noncontiguous  to  bat  subject 
to  the  jurisdiction  thereof,  or  from  any  for- 
eign country  into  any  state,  territory,  or  dis- 
trict of  the  United  States,  or  place  noncon- 
tiguous to  bnt  subject  to  the  jurisdiction 
thereof,  shall  collect  the  purchase  price  or 
any  part  thereof,  before,  on,  or  after  delivery, 
from  the  consignee,  or  from  any  other  per- 
son, or  shall  in  any  manner  act  as  the  agent 
of  the  buyer  or  seller  of  any  such  liquor,  for 
the  purpose  of  buying  or  selling  or  complet- 
ing the  sale  thereof,  saving  only  in  the  actual 
transportation  '  and  delivery'  of  the  same, 
shall  be  fined  not  more  than -five  thousand 
dollars."  It  will  be  noticed  that  this  section 
prohibits  C.  O.  D.  business,  and  also  prohib- 
its any  person  from  in  any  manner  acting  as 
the  agent  of  the  buyer  or  seller  of  any  such 
liquor,  for  the  purpose  of  buying,  or  selling, 
or  completing  the  sale  thereof,  saving  only  in 
the  actual  transportation  and  delivery.  Un- 
der this  section  Judge  Amidon,  sitting  as  a 
district  judge  in  North  Dakota,  has  sustain- 
ed the  conviction  of  a  bank  for  collecting  a 
draft  to  which  was  attached  a  shipper's  order 
bill  of  lading  for  a  consignment  of  liquor. 
United  States  v.  First  Nat  Bank  of  Ana- 
moose  (D.  C.)  190  Fed.  336. 

Section  240  is  as  follows :  "Whoever  shall 
knowingly  ship  or  cause  to  be  shipped,  from 
one  state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject 
to  the  Jurisdiction  thereof,  into  any  other 
state,  territory,  or  district  of  tlie  United 
States,  or  place  noncontiguous  to  but  subject 
to  the  Jurisdiction  thereof,  or  from  any  for- 
eign country  Into  any  state,  territory,  or 'dis- 
trict of  the  United  States,  or  place  noncon- 
tiguous to '  but  subject  to  the  jurisdiction 
thereof,  any  package  of  or  package  contain- 
ing any  spirituous,  vinous,  malted,  fermented, 
or  other  intoxicating  liquor  of  any  kind,  un- 
less such  package  be  so  labeled  on  the  out- 
side cover  as  to  plainly  show  the  name  of 
the  consignee,  the  nature  of  its  contents,  and 
the  quantity  contained  therein,  shall  be  fined 
not  more  than  five  thousand  dollars;  and 
such  liquor  shall  be  forfeited  to  the  United 
States,  and  may  be  seized  and  condemned 
by  like  proceedings  as  those  provided  by  law 
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for  the  seizure  and  forfeiture  of  property 
Imported  Into  tbe  United  States  contrary  to 
law."  It  will  be  observed  tbat  this  section 
prohibits  the  shipment  of  Intoxicating  liq- 
uors In  Interstate  commerce  without  plain- 
ly designating  the  name  of  the  consignee, 
the  contents  of  the  package,  and  the  quantity 
of  liquor. 

It  Is  manifest  that  these  three  sections 
greatly  limit  the  previons  course  of  dealing 
in  interstate  shipments  of  intoxicating  liq- 
uors, and,  broadly  speaking,  they  limit  such 
commerce  to  a  direct  transportation  only  of 
the  liquor  from  the  seller  to  the  buyer.  If 
the  plaintiff  is  "any  jperson  under  a  flctitloos 
name,"  then  it  was  a  criminal  offense  for  the 
carrier  to  deliver  to  him  the  liquor.  If  he 
was  the  bona  fide  consignee,  tb«i  the  inter- 
state transaction  was  completed  upon  deliv- 
ery to  him,  and  any  subsequent  delivery  by 
him  to  the  105  owners  was  a  plain  violation 
of  the  state  law.  If  he  was  not  the  bona 
fide  consignee,  then  it  was  a  violation  of  the 
congressional  act  for  the  liquor  to  be  de- 
livered to  him  without  a  written  order.  If 
he  was  acting  as  the  agent  of  the  buyer  In 
completing  this  sale,  then  he  was  guilty  of 
a  criminal  offense.  If  he  was  acting  as  the 
agent  of  the  seller  In  completing  the  sale, 
then  be  was  guilty  of  a  ci'lmlnal  offense.  If 
the  payment  of  the  freight  was  a  payment 
of  the  purchase  price,  or  any  part  thereof, 
then  a  criminal  offense  was  committed.  Ev- 
en before  these  last  expressions  of  Congress 
on  the  subject,  the  court  had  held  that  a 
state  had  the  power  to  prohibit  a  foreign 
dealer  in  liquors  from  maintaining  a  solicit- 
ing agent  in  the  state,  although  the  sales 
were  not  completed  until  acceptance  outside 
the  state,  and  the  agent  did  nothing  but  so- 
licit the  orders.  Delamater  v.  South  Dakota, 
205  U.  S.  93,  27  Sup.  Ct  447,  51  L.  Ed.  724, 
10  Ann.  Cas.  733.  And  in  Buchanan  v.  State, 
4  Okl.  Cr.  645,  112  Pac.  32,  it  was  held  that 
an  agent  of  the  buyer  of  Intoxicating  liquor 
sold  in  violation  of  the  law  is  guilty  of  a 
crime.  And  in  the  recent  case  of  State  of 
Iowa  V.  Wignall,  150  Iowa,  650,  128  N.  W. 
935,  34  L.  R.  A.  (N.  S.)  507,  the  Supreme 
Court  of  Iowa  has  upheld  a  statute  prohibit- 
ing a  consignee  from  employing  a  third  per- 
son to  transiwrt  intoxicating  liquor  from 
the  depot  to  his  residence,  although  the  cor- 
rectness of  this  decision  Is  subject  to  doubt 
in  view  of  section  238  of  the  Penal  Laws 
previously  quoted,  as  well  as  the  decisions 
of  this  court  and  of  the  Criminal  Court  of 
Appeals  of  this  state,  which  have  previously 
been  cited.    Comp.  Laws  1909,  §  4197. 

The  argument  is  made  by  the  plaintiff, 
however,  that  If  these  105  casks  of  beer 
might  have  been  shipped  in  105  separate  ex- 
press packages,  and  have  been  delivered  by 
the  express  company  to  the  105  consignees, 
there  is  -nothing  illegal  in  the  business  which 
be  la  transacting.  This  argument,  however, 
overlooks  the  fundamental  and  substantial 
difference -between  the  plaintiff  and  the  ex- 
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press  company.  The  express  company  Is  a 
common  carrier  pure  and  simple,  and  can  be 
compelled  to  accept-  for  transportation  and 
delivery  any  legitimate  article  of  commerce, 
and  Its  entire  service,  rendered  In  connec- 
tion with  a  shipment  of  intoxicating  liquors, 
is  in  the  actual  transportation  and  delivery 
thereof.  For  us  to  believe  this  of  the  plain- 
tiff requires  an  amount  of  credulity  which 
we  do  not  possess.  The  plaintiff  is  engaged 
In  the  business  of  receiving  large  consign- 
ments of  intoxicating  liquor  by  Interstate  car- 
rier, and  distributing  them  to  a  large  num- 
ber of  small  consumers  in  Oklahoma  City. 
He  is  either  the  bona  flde  consignee  of  these 
large  shipments,  or  he  is  not.  If  he  Is  the 
bona  fide  consignee,  it  is  plain  that  the  ship- 
ment Is  terminated  when  received  by  the 
plaintiff,  and  certainly  bis  disposition  of  It 
thereafter  cannot  possibly  be  protected  as  a 
part  of  interstate  commerce.  To  do  so  would 
in  substance  reinstate  the  original  package 
law,  which  Congress  has  expressly  legislate 
ed  against.  If  the  plaintiff  is  not  the  bona 
flde  consignee,  then  his  business  involves  a 
ylolation  of  the  sections  in  the  Penal  Laws 
of  1909,  which  we  have  quoted.  It  therefore 
seems  to  us  a  demonstrable  fact  that  the 
business  of  the  plaintiff  is  not,  and  cannot 
be,  protected  by  the  Constitution  and  laws 
of  the  United  States,  and  tills  conclusion  Is 
reached  without  considering  several  other  as- 
pects of  the  plaintiff's  business  which  seem 
to  conflict  with  those  sections  of  the  Penal 
Laws.  ' 

The  last  question  for  consideration,  then, 
is  whether  the  plaintiff  will  be  permitted  to 
recover  this  property  which  he  designs  to 
use  In  violation  of  the  laws  of  the  state. 
Will  the  courts  open  their  doors  to  enable 
a  man  to  engage  in  a  business  which  is  con- 
demned by  the  law?  In  this  case  the  plain- 
tiff bases  bis  application  for  the  writ  of 
replevin  upon  a  desire  to  complete  a  viola- 
tion of  our  laws,  which  the  seizure  by  the 
defendants  has  interrupted.  It  seems  to  us 
tbat  the  mere  asking  of  this  question  is  its 
answer,  and  particularly  is  this  true  when 
we  bear  in  mind  the  provision  of  our  statute 
(Comp.  Laws  1909,  |  4192)  which  Is  as  fol- 
lows: "There  shall  be  no  property  rights  of 
any  kind  whatsoever.  In  any  liquors,  vessels, 
appliances,  flxtures,  bars,  furniture  and  im- 
plements kept  or  used  for  the  purpose  of 
violating  any  provision  of  this  act."  Some 
of  the  cases  which  support  this  conclusion 
are  Ovlatt  v.  Pond,  29  Conn.  479;  Preston 
V.  Drew,  33  Me.  558,  54  Am.  Dec.  639;  Lord 
V.  Chadbourne,  42  Me.  429.  66  Am.  Dec. 
290;  Barron  v.  Arnold,  16  R.  I.  22,  11  Atl. 
298 ;  Harrison  v.  Nichols,  31  Vt.  709.  There 
are  several  decisions  which  hold  that,  in 
the  absence  of  a  statute  to  the  contrary,  the 
owner  of  such  liquors  may  maintain  an  ac- 
tion for  their  possession.  Smith  v.  Dlnkel- 
splel,  91  Ala.  528,  8  South.  490;  Nlles  v. 
B'rles.  35  lown,  41;  Priest  v.  Pinkhara,  18 
N;  H.  520.     Other  cases  are  referred  to  in 
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23  Cyc.  334,  and  IT  A.  &  E.  Enc.  of  Law  (2d 
Ed.)  302. 

It  is  well  establlBbed:— we  might  say  nni- 
Tersally  established — ^that  the  courts  will  not 
«nforce  any  rights  which  directly  arise  out 
ot  an  illegal  contract.  Holden  r.  Lynn,  120 
Pac.  246 ;  Citizens'  National  Bank  of  Chicka- 
sha  V.  Mitchell,  24  Okl.  488,  103  Pac.  720,  20 
Ann.  Cas.  371;  Wagner  y.  Minnie  Harvester 
Co.,  26  Okl.  558, 106  Pac.  969 ;  Binswanger  v. 
Stanford,  28  Okl.  429,  114  Pac.  621,  in  which 
the  earlier  Oklahoma  cases  are  cited;  Bow- 
man T.  Phillips,  41  Kan.  364,  21  Pac.  230,  3 
L.  R.  A.  361,  13  Am.  St.  Eep.  292;  Tatum  v. 
Kelley,  25  Ark.  209,  94  Am.  Dec.  717 ;  Graves 
T.  Johnson,  156  Mass.  211,  30  N.  B.  818,  15  L. 
R.  A.  834,  32  Am.  St  Rep.  446;  Banchor  v. 
Mansel,  47  Me.  58;  Hanauer  v.  Doane,  12 
Wall.  342,  20  L.  Ed.  439;  Fisher  v.  Lord,  63 
N.  H.  614,  3  Atl.  927. 

If  the  courts  will  not  open  their  doors  to 
enforce  an  illegal  contract,  we  do  not  think 
they  should  lend  their  aid  to  enable  a  per- 
son to  unlawfully  engage  In  the  liquor  traf- 
fic, particularly  where  the  statute  provides 
that  "there  shall  be  no  property  rights  of 
any  kind  whatsoever"  in  any  liquors  kept  or 
used  for  illegal  purposes. 

The  Attorney  General  presents  an  elab- 
orate brief  in  support  of  the  position  that 
the  various  acts  of  Congress  prohibiting  the 
Introduction  of  intoxicating  liquors  into  the 
Indian  country  are  still  in  force  in  this 
■State ;  bat,  in  view  of  the  conclusion  that  we 
have  reached,  it  Is  unnecessary  for  us  to  de- 
termine this  question. 

For  the  reasons  herein  stated,  we  think 
the  Judgment  of  the  trial  court  should  be 
raflSrmed. 

PER  CURIAM.    Adopted  in  whole. 

(36  OW.  406)  ===1 

ZISKA  T.  AVET  et  aL 

(Supreme  (3ourt  of  Oklahoma.    March  12, 1912. 
Rehearing  Denied  April  9,  1912.) 

(Syllahui  (y  the  Court.) 

1.  Appearancb  (|  9*)— Genebal  Appearance 
— Motion  to   vacate  Judgment. 

Where  a  party  against  whom  a  judgment 
is  rendered  files  a  motion  to  vacate  the  judg- 
ment upon  the  ground  that  the  court  has  no 
.jurisdiction  of  the  defendant,  and  said  motion 
IS  baaed  upon  nonjurisdictional  as  well  as  ju- 
risdictional grounds,  held,  that  thereby  said 
party  enters  a  general  appearance  as  though 
said  appearance  had  been  made  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  f|  42-52;  Dec.  Dig.  S  9.*] 

:2.  Appeabance    (IS  9,   24*)  —  Genebai,  Ap- 
peabancb— Motion  to  Vacate  Judqment. 
In  an  action  to  quiet  title  brought  in  the 
district  court,  where  the  defendant  is  served 
by  publication,  and  judgment  is  entered  accord- 
ing to  the  prayer  of  the  petition,  and  where  the 

.  defendant,  constructively  served,  afterwards 
appears  and  files  a  motion  in  the  original  action 
to  vacate  and  set  aside  the  judgment  rendered, 

.  and  which  motion  is  based  upon  both  jurisdic- 
tional add  nonjurisdictional  grounds,  it  will  be 

-deemed  and  held  that  a  general  appearance  is 

-entered,  and  that  any  defects  in  the  service 


are  waived,  and  the  judgment  rendered  there- 
on validated. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  K  42-52,  118-143;  Dec.  Dig.  {f  9. 
24.*] 

3.  Quieting  Title   (S  34*)— Pmlaotho— Dk- 

tbbkination  of  Adverse  Claim. 

In  an  action  brought  under  section  4787, 
Wilson's  Rev.  and  .Ann.  St.  1903  (section  6121, 
Comp.  Laws  1909),  a  petition  which  embodies 
the  essential  averments  of  the  statute  is  suf- 
ficient. A  petition,  therefore,  which  alleges 
(bat  the  plaintiffs  are  the  owners  in  fee  and  in 
the  actual  peaceable  ]^osseasion  of  the  property 
in  controversy,  describing  it,  and  that  the  de- 
fendant claims  an  interest  therein  adverse  to 
plaintiffs,  and  that  the  claim  of  the  defendant 
IS  a  cloud  upon  the  plaintiffs'  title  thereto,  suf- 
ficiently states  a  cause  of  action  brought  under 
said  statute. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  S§  6^72,  76;   Dec  Dig.  |34.»J 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; George  W.  Clark,  Judge. 

Action  by  Newton  Avey  and  another 
against  Frank  R.  Ziska  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  Ziska 
brings  error.    Aflarmed. 

On  August  8,  1906,  Newton  Avey  and  Mary 
E.  Overholser  brought  suit  in  the  district 
court  of  Oklahoma  coqnty  against  Frank  R 
Ziska  and  the  unknown  heirs  and  devisees 
of  Frank  R.,  Ziska,  deceased.  The  petition 
charged  that  they  were  the  owners  In  fee 
simple  and  in  actual  possession  of  lot  19, 
block  34,  In  the  city  of  Oklahoma  City,  and 
that  the  defendants  claim  an  interest  there- 
in adverse  to  the  plaintiffs.  The  petition 
then  recites  the  manner  In  which  plalntlfFs 
acquired  title,  which  was  through  a  guard- 
ian's sale;  that,  said  Frank  R.  Ziska  hav- 
ing been  insane,  one  W.  M.  Smith  was  ap- 
pointed his  guardian,  and  as  such,  through 
orders  of  the  county  court,  procured  the  sale 
of  said  lot,  which  sale  it  is  charged  was  in 
all  respects  regular;  and  that,  on  accoimt  of 
said  purchase  from  said  guardian,  the  plain- 
tiffs acquired  the  right,  title,  and  interest  of 
said  Frank  R.  Ziska  in  and  to  said  premises. 
The  petition  further  charges  that  the  claims 
made  by  defendants  constituted  a  cloud  up- 
on plaintiffs'  title  to  said  lot,  and  asked  that 
the  defendant,  Ziska,  be  required  to  set 
forth  the  nature  of  bis  claim  to  said  premis- 
es, and  that  the  court  decree  the  plaintiffs' 
title  in  and  to  said  premises  to  be  a  valid 
and  perfect  one,  and  that  said  defendants  be 
adjudged  to  have  no  Interest  or  estate  in  and 
to  said  premises,  etc.  On  the  same  day  that 
said  petition  was  filed  aflBdavit  for  service 
by  publication  was  made.  Publication  notice 
thereupon  issued,  which  was  afterwards  pub- 
lished and  sworn  return  thereof  filed  in  the 
office  of  the  district  clerk,  and  on  the  23d 
day  of  October  following  Judgment  was  ren- 
dered for  and  title  quieted  in  said  plaintiffs. 
Thereafter,  and  on  the  26th  day  of  August, 
1908,  the  defendant,  Ziska,  filed  in  the  office 
of  the  district  derk  in  said  original  case  a 
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motion  to  Tacate  tbe  Judgment  theretofore 
rendered,  wherein  It  was  charged  that  said 
judgment  was  void  because  rendered  in  the 
absence  of  said  defendant,  and  that  there 
bad  been  no  service  upon  or  appearance  by 
him  In  said  action,  and  for  the  further  rea- 
son that  the  aftldaTit  for  publication  was  In- 
Eufflclent  In  substance  and  form,  and  that  the 
service  by  publication  was  void,  both  because 
of  the  Insnfflcient  affidavit,  and  the  insuf- 
ficient notice  by  publication.  PlalntlCt  fur- 
ther charged  that  the  petition  on  which  said 
Judgment  was  based  did  not  state  a  cause  of 
action  against  defendant,  Zlska.  Thereafter, 
and  on  the  20th  day  of  October  following, 
Zlska  obtained  leave  of  conrt  to  withdraw 
said  motion,  and  thereafter,  on  the  30th  day 
of  November,  1008,  filed  a  second  motion  to 
vacate  said  Judgment,  in  which,  among  other 
things,  he  stated  that  he  was  the  owner  of 
the  lot  in  controversy,  and  that  the  judgment 
theretofore  rendered  against  him  was  a 
cloud  on  his  title,  and  that  said  judgment 
was  void  for  the  following  reasons:  First, 
that  the  petition  was  Insufficient  to  support  a 
Judgment,  and  that,  therefore,  .the  court  was 
without  Jurisdiction  In  the  premises,  and  the 
judgment  rendered  therein  was  void;  sec- 
ond, that  the  judgment  was  obtained  upon 
service  by  publication  In  the  absence  of  de- 
fendant, who  was  at  the  time  a  nonresident 
of  the  Territory  of  Oklahoma,  and  that  the 
affidavit  was  Insufficient  In  law  to  confer  ju- 
risdiction upon  the  court  to  cite  the  defend- 
ant by  publication.  Numerous  other  attacks 
on  the  sufficiency  of  the  affidavit  were 
charged,  and.  In  addition  thereto,  it  was  fur- 
ther alleged  that  the  notice  for  publication 
was  insufficient,  and  not  as  required  by  law, 
and  that,  therefore,  the  judgment  was  void. 
Other  objections  to  the  publication  notice, 
the  manner  of  Its  publication,  and  return 
thereof  were  made.  The  motion  concluded 
by  asking  that  the  Judgment  be  vacated,  and 
that  defendant  be  permitted  to  file  an  answer 
In  said  action.  Thereafter,  and  on  the  9th 
day  of  April,  1909,  said  motion  was  over- 
ruled, and  the  case  is  brought  here  for  re- 
view. 

S.  A.  Horton,  of  Oldahoma  City,  for  plain- 
tiff In  error.  Shartel,  Keaton  &  Wells,  Ev- 
erest, Smith.  &  Campbell,  and  John  H. 
Wright,  all  of  Oklahoma  City,  for  defendant 
In  error  Newton  Avey. 

SHARP,  C.  (after  stating  the  facts  as 
above).  The  motion  to  vacate  the  judgment 
of  October  23,  1900,  may  be  construed  under 
two  heads:  First,  that  the  court  did  not 
have  Jurisdiction  of  the  defendant;  second, 
that  the  petition  did  not  state  a  cause  of  ac- 
tion. 

[1]  We  shall  discuss  the  second  proposi- 
tion first.  In  Rogers  v.  McOord-ColIins  Merc. 
Co.,  19  Okl.  115,  91  Pac.  864,  It  was  urged 
that  the  judgment  was  rendered  without 
testimony;   also,  that  the  petition  was  not 


subscribed  by  the  plaintiff  In  error,  and  for 
this  reason  the  court  erred  in  rendering  judg- 
ment; also,  that  service  was  made  on 
Thanksgiving  Day.  The  first  and  second  of 
these  objections  were  not  matters  that  could 
be  considered  under  the  head  of  a  special  ap- 
pearance. They  were  matters  that  did  not 
pertain  to  the  jurisdiction  of  the  person,  and 
defendant,  having  presented  them  to  the 
court,  was  deemed  to  have  entered  a  general 
appearance  to  the  action,  and,  having  entered 
a  general  appearance,  all  matters  affecting 
the  service  would  be  waived,  and  the  court 
held  to  have  jurisdiction  of  the  defendant. 
The  court  In  the  syllabus  said:  "Where  a 
motion  Is  made  In  which  questions  are 
I  raised  which  go  to  the  jurisdiction  of  the 
court  over  the  parties,  and  in  which  ques- 
tions are  also  raised  which  cannot  be  raised 
by  special  appearance,  but  can  only  be  heard 
upon  a  general  appearance,  the  parties  will 
be  taken  and  held  to  have  entered  a  general 
appearance,  and  In  such  case  defects  In  the 
service  of  summons  will  be  deemed  and  held 
to  have  been  waived,  even  though  such  ap- 
pearance be  made  after  Judgment  and  upon 
a  motion  to  vacnte  and  set  aside  such  judg- 
ment." In  Tnidgeon  v.  Gallamore,  28  Okl. 
73,  117  Pac.  797,  ho  judgment  was  asked  In 
the  petition  against  defendant  Riley,  and  no 
service  ever  had  been  made  and  no  appear- 
ance entered.  However,  after  Judgment  the 
defendants  filed  a  motion  for  a  new  trial, 
charging  that  the  judgment  was  not  sus- 
tained by  sufficient  evidence,  was  contrary  to 
law,  and  was  excessive.  The  court  held  that 
this  was  a  general  appearance,  and  referred 
to  the  rule  tbdt  where  defendant  makes  a 
motion  for  a  new  trial  in  a  cause,  after 
judgment,  based  on  nonjurlsdictlonal  grounds, 
he  thereby  enters  a  general  appearance. 

In  Lookabaugh  v.  Epperson,  28  Okl.  472. 
114  Pac.  738,  a  bill  was  brought  to  review  an 
order  of  the  court  below,  overruling  a  mo- 
tion to  set  aside  a  default  judgment  rendered 
upon  sen'ice  by  publication  as  to  one  of 
defendants,  and  to  permit  defendants  to  file 
an  objection  and  defend  the  action.  The  de- 
fendant thus  cited  came  into  court  and  filed 
a  special  appearance,  and  motion  to  quash 
the  service  by  publication,  and  an  order  was 
made  striking  the  motion  from  the  files,  and 
thereafter  judgment  by  default  was  rendered 
against  said  defendant  and  the  title  quieted. 
Subsequently  said  defendant  filed  a  motion 
to  vacate  and  set  aside  the  judgment,  and  for 
permission  to  answer  and  defend  the  action, 
which  was  denied.  The  trial  court  held  that 
the  appearance  entered  was  general,  and  that 
all  Irregularities  In  the  issuance  and  service 
of  summons  by  publication  were  thereby 
waived,  and  cited  In  support  thereof  Rogers 
V.  McCord-ColIlns  Merc.  Co.,  supra,  and  nu- 
merous Kansas  cases.  The  court  there  said 
that  while  the  question  of  the  sufficiency  of 
the  petition  was  not  properly  before  the 
court,  not  having  been  urged  In  the  petition 
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in  error,  yet,  "wblle  some  ot  the  allegatioDS 
are  of  a  general  natnre,  and  might  be  vul- 
nerable to  a  motion  to  make  more  definite 
and  certain,  they  are  eufflelent  to  sustain  the 
judgment,"  and  affirmed  the  decision  of  the 
trial  court. 

In  Welch  T.  Lndd,  116  Pac.  573,  judgment 
had  been  rendered  against  defendants  in  the 
southern  district  of  the  Indian  Territory,  in- 
stead of  the  Central  district,  where  the  de- 
fendants resided.  The  action  was  one  for 
specific  performance.  The  court  held  from 
the  face  of  the  judgment  that  the  same  was 
void,  and  conveyed  no  title  and  would  be  so 
held,  but  for  the  fact  that  It  further  ap- 
peared from  the  face  of  the  record  that  on 
April  29,  1905,  after  judgment  by  default  had 
been  rendered,  defendants  moved  the  court 
to  set  aside  and  vacate  the  judgment,  and 
permit  them  to  file  their  answer,  etc.  This 
motion  was  supported  by  affidavits,  showing 
that  defendants  were  full  blood  Indians,  un- 
educated, illiterate,  and  could  speak  little 
English,  and  not  realizing  the  situation,  did 
not  employ  counsel  to  represent  them  in 
the  suit,  until  after  default  judgment  was 
taken.  The  court  refused  to  allow  the  an- 
swer to  be  filed.  This  court  on  appeal  said: 
"As  the  motion  did  not  seek  to  vacate  the 
decree  on  jurisdictional  grounds,  but  invoked 
the  jurisdiction  of  the  court  to  exercise  ita 
discretion  and  set  aside  the  decree,  the  filing 
of  same  by  defendants  constituted  a  general 
apQearance,  a  waiver  of  all  defects  in  the  serv- 
ice of  process  by  which  the  court  sought  to  ex- 
ercise jurisdiction  over  their  persons,  and  val- 
idated said  judgment.  2  Enc.  PI.  &  Pr.  655. 
Also,  Kaw  Life  Ins.  Ass'n,  v..  Lemke,  40  Kan. 
142, 19  Pac.  337.  The  court  then  having  juris- 
diction thereof  by  said  general  appearance 
and  of  the  subject-matter  of  specific  per- 
formance by  virtue  of  its  general  equity  pow- 
ers, the  judgment  is  not  void  on  its  face." 

In  Burdette  v.  Corgan,  26  Kan.  102,  one  of 
the  defendants  was  not  named  in  the  publi- 
cation notice,  and  it  was  thereby  contended 
that  she  was  not  concluded  by  the  judgment, 
and  that  her  title  to  the  property  was  not 
thereby  extinguished.  Prior  to  the  judgment 
this  defendant  was  not  before  the  court,  and, 
so  far  as  the  judgment  then  stood.  It  did  not 
divest  or  alfect  her  title.  It  was  insisted 
that  the  motion  filed  constituted  a  general 
appearance,  and  that  said  defendant  thereby 
submitted  herself  to  the  jurisdiction  of  the 
court,  and  could  not  then  be  heard  to  say 
that  the  judgment  was  void.  In  referring  to 
a  correlative  case — Walkenhorst  v.  Lewis, 
24  Kan.  420 — Brewer,  J.,  in  the  opinion  said  : 
"The  facts  in  reference  to  that  motion  more 
particularly  are  as  follows:  There  were  sev- 
eral defendants,  some  of  them  minors.  The 
motion  to  vacate  the  judgment  recited  that 
the  parties  appeared  specially,  and  moved  to 
set  aside  the  judgment  as  void  for  several 
reasons ;  •  •  *  among  them,  that  the  pe- 
tition of  the  plaintiff  did  not  state  facts  suf- 
ficient to  uyhold  tlie  Judgment,  that  no  guard- 


ian ad  litem  was  appointed  for  the  minor 
defendants,  and  because  no  service  was  madfe 
upon  the  minor  defendants,  as  required  by 
law.  At  the  time  the  motion  was  filed,  it 
was  said  that  the  names  of  all  of  the  defend- 
ants appeared  in  the  notice,  but,  after  the 
ruling  of  the  district  court  upon  the  motion, 
it  was  discovered  that  in  some  way  the  name 
of  one  of  the  minor  defendants  had  been 
omitted  so  that  she  in  fact  had  not  been 
served,"  etc.  The  court  then  said  with  ref- 
erence to  the  case  under  consideration: 
"The  question  now  is,  not  whether  this  de- 
fendant was  originally  served,  or  concluded 
by  the  judgment  at  the  time  it  was  rendered, 
but  whether  her  subsequent  action  has  not 
shut  her  off  from  any  remedy.  This  ques- 
tion has  never  been  before  us,  and  must  be 
decided  upon  the  record  as  it  now  stands. 
In  the  first  place,  we  remarked  that  this  ap- 
pearance by  the  motion,  though  called  spe- 
cial, was  in  fact  a  general  appearance,  and 
by  it  this  defendant  appeared  so  far  as  she 
could  appear.  The  motion  challenged  the 
judgment  not  merely  on  jurisdictional,  bat 
also  on  nonjurlsdictlonal  grounds,  and,  when- 
ever such  a  motion  is  made,  the  appearance 
is  general,  no  matter  what  the  parties  may 
call  it  in  their  motion.  Such  a  general  ap- 
pearance to  contest  a  judgment  on  account 
of  irregularities  will,  If  the  grounds  therefor 
are  not  sustained,  conclude  the  parties  as 
to  any  further  questioning  of  the  judgment 
A  party  cannot  come  into  court  and  chal- 
lenge its  proceedings  on  account  of  irregulari- 
ties, and,  after  being  overruled,  be  heard  to 
say  that  he  never  was  a  party  In  court,  or 
bound  by  those  proceedings.  If  he  was  not 
in  fact  a  party,  and  bad  not  been  properly 
served,  he  can  have  the  proceedings  set  aside 
on  the  ground  of  want  of  jurisdiction,  bat 
he  must  challenge  the  proceedings  on  tbat 
single  ground.  This  is  a  familiar  doctrine." 
The  court  then  considered  the  question  tiiat 
the  defendant  thus  concerned  was  a  minor, 
and  could  not  in  fact  enter  an  appearance  by 
an  attorney.  There  no  service  was  had  on 
the  minor,  and  no  guardian  was  ever  ap- 
pointed. In  her  motion  she  appeared  by  nest 
friend,  the  manner,  the  court  said,  in  which 
an  action  by  a  minor  must  be  brought  (cit- 
ing Code).  The  court  held  that  an  appear- 
ance by  a  next  friend  could  be  made  wher- 
ever affirmative  relief  Is  sought  The  court 
announced  its  decision  as  follows :  "The  true 
rule  seems  to  be  that  whenever  a  mhior  In 
any  court  seeks  affirmative  relief  such  minor 
has  a  right  to  institute  any  action,  or  pro- 
ceeding, appearing  therefor  by  her  next 
friend  or  guardian.  Such  appearance,  while 
not  wholly  within  the  strict  letter  of  the  stat- 
ute, is  clearly  within  its  spirit,  and  is  nec- 
essary for  the  rights  of  the  minor."  The 
court  then  concluded  as  follows:  "We  con- 
clude, therefore,  tbat  this  appearance  of  the 
minor  by  the  motion  was  legal  and  valid,  and 
tbat,  having  thereby  entered  a  general  ap 
pearance  and  challenged  the  Judgment  oo 
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nonjurlsdletlonal  gronndt,  she  cannot  after 
filing  such  motion  be  permitted  to  say  that 
she  was  not  in  court,  and  not  concluded  by 
that  Judgment" 

In  Barnett  et  al.  t.  Holyoke  Mutual  Fire 
Ids.  Go.,  78  Kan.  630, 97  Pac.  962,  tbe  defend- 
ants, save  Margaret  L.  Barnett,  were  minors. 
Margaret  L.  Barnett  was  their  guardian. 
Judgment  foreclosing  a  mortgage  was  ren- 
dered against  Margaret  L.  Barnett,  who  al- 
so was  administratrix  of  her  husband's  es- 
tate, for  the  amount  claimed  to  be  due,  and 
a  decree  of  foreclosure  was  entered  against 
all  of  the  defendants.  Tbe  Judgment  and 
decree  were  taken  by  default,  as  none  of  the 
defendants  made  an  appearance.  Afterwards 
the  children  flled  a  motion  to  vacate  and  set 
aside  the  Judgment  of  foreclosure  because: 
First,  failure  to  serve  summons  on  them; 
second,  that  the  court  had  no  Jurisdiction  to 
render  and  enter  such  Judgment  because  tbe 
plaintlfC's  petition  failed  to  state  a  cause  of 
action.  The  motion  was  overruled,  and  en 
appeal  was  prosecuted.  It  was  argued  that, 
the  defendants  being  minors,  the  summons 
was  not  served  upon  them  in  the  manner  pre- 
scribed by  statute!  and  that  three  of  the  de- 
fendants had  no  knowledge  of  the  service  of 
the  summons.  This  was  not  denied.  The 
court  In  passing  upon  the  question  said:  "In 
the  view  we  have  taken,  however,  the  law 
Insisted  upon  is  unavailing  in  this  case. 
Whatever  rights  the  defendants  may  have 
had  to  vacate  and  set  aside  the  Judgment  and 
decree  under  the  first  ground  of  the  motion 
have  been  waived  by  tbe  second  ground 
thereof,  as  it  amounts  to  no  more  than  a 
general  demurrer,  which  does  not  raise  a  Ju- 
risdictional question.  It  has  long  been  held 
by  this  court  that  an  attack  upon  a  Judgment 
by  a  motion  containing  both  Jurisdictional 
and  nonjurlsdlctional  grounds  constitutes  a 
general  appearance,  the  same  as  if  an  ap- 
pearance had  been  made  at  the  trial  [citing 
cases].  This  rule  of  law  may  appear  to  be 
a  hardship  in  some  instances,  but  in  a  case 
like  this  it  seems  to  be  both  Just  and  salu- 
tary." 

It  will  thus  be  noted  that  in  the  two  last 
cases  tbe  defendants  affected  were  under  a 
legal  disability  at  the  time  of  the  rendition 
of  Judgment.  These  cases  are  therefore  of 
particular  importance  in  view  of  the  fact 
ttiat  the  plaintiff  in  error  here  was  at  the 
date  the  Judgment  was  rendered  against  him 
preijumably  under  a  legal  disability,  that  of 
Insanity.  No  distinction,  however,  appears 
to  be  made  between  cases  where  the  defend- 
ant was  at  the  time  laboring  under  some  le- 
gal disability,  such  as  Infancy  or  insanity, 
than  In  those  cases  where  tbe  defendant  was 
•ni  Juris. 

In  Kaw  Valley  Life  Association  ▼.  Lemke, 
40  Kan.  142,  19  Pac.  337,  it  was  said :  "But, 
as  the  question  of  service  is  not  an  important 
one  as  we  view  It,  we  will  not  decide  this 
question ;  for  whatever  the  service  was  it 
was  cured  by  the  appearance  of  tta*  defend- 


ants after  the  Judgment  was  rendered  In  the 
cause.  By  their  motion  to  set  aside  tbe 
Judgment,  said  motion  being  upon  Jurisdic- 
tional as  well  as  nonjurlsdlctional  grounds, 
they  waived  the  question  of  Jurisdiction,  and 
made  the  defendants  parties  to  tbe  action, 
and  this  waiver  binds  them  to  that  Judgment 
as  though  they  had  originally  appeared  at 
the  trial."  There  the  motion  to  vacate  and 
set  aside  tbe  Judgment  was  predicated  npon 
three  grounds:  First,  that  defendant  had 
not  been  served  with  a  summons  as  provided 
by  law ;  second,  that  the  plaintiff's  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  defendants;  and, 
third,  that  the  Judgment  was  rendered 
against  them  not  as  sureties  but  as  princi- 
pals. In  passing  upon  the  sufflciency  of  the 
petition  the  court  held  It  to  be  good,  and 
said:  "This  we  think  was  a  good  petition, 
even  if  it  had  been  challenged  by  demurrer, 
and  it  will  not  now  be  scrutinized  with  the 
same  care  that  it  would  have  been  had  It 
been  attacked  before  Judgment" 

In  Neosho  Inv.  Co.  v.  Cornell  et  al.,  60 
Kan.  282,  66  Pac.  475,  the  defendant  corpora- 
tion, after  Judgment  rendered  against  it  by 
default,  flled  a  petition  for  a  new  trial  upon 
the  ground  that  no  service  of  summons  had 
been  bad  upon  it,  and  also  that  no  consider; 
ation  was  ever  given  for  the  note  sued  upon, 
and  on  which  Judgment  was  rendered.  The 
court  there  said,  after  citing  numerous  early 
decisions  of  that  state:  "The  plaintiff  In 
error  earnestly  contends  that  this  petition 
for  a  new  trial,  being  filed  after  Judgment, 
cannot  be  construed  into  an  entry  of  appear- 
ance In  the  cause,  for  the  reason  that  the 
Judgment  was  originally  based  upon  void  serv- 
ice, and  was  wholly  inoperative  to  affect 
any  rights  or  property  of  tbe  defendant  be- 
low. This  contention  cannot  be  sustained 
under  the  authorities."  The  court  then  cites 
from  Association  v.  Lemke,  supra,  and  Fra- 
sier  ▼.  Douglass,  67  Kan.  809,  48  Pac.  36.  The 
court  said:  "Whether  or  not  the  objection 
was  fatal  we  need  not  determine,  as  the  ap- 
pearance made  by  tbe  defendant  at  the  time 
he  moved  to  set  aside  the  service  must  be 
held  to  be  a  general  one.  In  this  sworn 
statement,  which  was  coupled  with  the  mo- 
tion, the  defendant  alleged  that  he  is  the 
'owner  In  fee  and  has  the  valid  title  to  the 
land  described  in  plaintiff's  petition,  flled  in 
said  case,  and  is  in  peaceable  and  rightful 
possession  of  the  same,  and  that  snid  plain- 
tiff has  no  right  or  title  thereto,  or  to  Its  pos- 
session; and  further  says  that  the  said' laud 
Is  of  great  value,  to  wit,  of  the  value  of 
$3,000.'  As  will  be  readily  seen,  the  plaintiffs 
set  up  matters  that  were  nonjurlsdlctional, 
and  had  no  bearing  upon  the  motion  which 
he  had  made.  When  the  defendant  alleges 
and  submits  to  the  court  matters  that  are 
nonjurlsdlctional,  he  recognizes  the  general 
Jurisdiction  of  the  court,  and  waives  alMr- 
regularlties  which  may  have  intervened  In 
bringing   him   Into   court     Whatever  maj 


Digitized  by 


Google 


726 


122  PACIFIC  RBPORTEK 


(Okl. 


have  b«en  the  purpose  of  tbe  defendant  In 
alleging  these  matters,  it  Is  clear  that  they 
do  not  relate  to  the  question  of  the  service, 
or  that  of  Jurisdiction.  Although  not  en- 
tirely formal,  the  averments  relate  to  the 
merits  of  the  controversy,  and  amount  to  a 
complete  answer  of  the  allegations  of  the  pe- 
tition. When  the  defendant  sets  up  matters 
and  submitted  questions  which  were  not  Ju- 
risdictional, be  submitted  himself  and  his 
rights  to  the  Jurisdiction  of  the  court,  and 
cannot  be  heard  to  say  that  it  had  no  Juris- 
diction." ' 

In  Meixell  v.  Kirkpatrlck,  29  Kan.  682,  the 
court  said:  "Now  If  Mathewson  and  Meixell 
were  improperly  Joined  as  defendants,  and  If 
that  fact  was  made  to  appear,  and  the  single 
question  of  Jurisdiction  over  Meixell  was  pre- 
sented, It  may  be  conceded  ttiat  no  Jurisdic- 
tion over  Meixell  was  made,  and  that  the  plea 
to  the  Jurisdiction  should  have  been  sustain- 
ed, but  it  is  also  true  that  the  district  court 
of  Wilson  county  had  ample  Jurisdiction  over 
the  subject-matter;  and,  when  Meixell  ap- 
peared in  that  court  and  by  his  pleadings 
raised  questions  other  than  Jurisdictional,  he 
thereby  submitted  himself  and  his  rights  to 
the  Jurisdiction  of  that  court.  When  served 
with  summons,  he  appeared  and  filed  a  de- 
murrer, which,  while  it  alleged  lack  of  Juris- 
diction, presented  also  a  number  of  other  de- 
fenses on  the  merits.  Such  plea  by  former 
adjudications  of  this  court  was  equivalent  to 
an  appearance  [citing  numerous  decisions  of 
the  Supreme  Court  of  Kansas]." 

In  Jones  v.  Standiferd  et  al.,  69  Kan.  513, 
77  Pac.  274,  after  foreclosure  and  sale,  plain- 
tiff in  error  filed  a  motion  to  vacate  and  set 
aside  the  sale  on  eight  grounds.  The  first 
challenged  the  court's  Jurisdiction  over  the 
persons  of  defendants.  Four  others  attacked 
the  appraisement  returned  by  the  sheriff. 
The  fifth  alleged  that  there  was  a  combina- 
tion between  the  bidders  at  the  sale,  which 
suppressed  competition.  Another  alleged 
that  sufficient  notice  was  not  published,  and 
another  that  no  money  was  paid  by  the  pur- 
chaser. The  court  held  that  the  attack  on 
the  sale  so  far  as  it  was  based  on  nonjurts- 
dlctlonal  grounds  was  a  general  appearance 
in  the  case. 

In  Gorbam  et  al.  v.  Tanguerry  et  al.,  58 
Kan.  233,  48  Pac.  916,  the  defendants,  upon 
whom  there  had  been  no  valid  service,  ap- 
peared and  attacked  the  Jurisdiction  of  the 
court,  and  at  the  same  time  asked  that  an 
attachment  which  had  been  levied  upon  their 
property  should  be  discharged  upon  the 
ground  that  the  affidavit  of  plaintiff,  made  to 
secure  the  attachment,  was  Insuffldent.  It 
was  held  that,  having  appeared  for  other  pur- 
ttoses  and  presented  other  considerations  than 
those  of  Jurisdiction,  they  made  a  general 
appearance,  and  gave  the  court  general  Juris- 
diction over  them.  To  the  same  effect  is  the 
opinion  of  the  court  in  Burnham  v.  I^wis, 
65  Kan.  481,  70  Pac.  337.  In  Thompson  v. 
Pfeiffer,  66  Kan.  368,  71  Pac.  828,  service 


was  had  on  tbe  defendants  by  pabllcation. 
The  affidavit  for  publication  was  defective. 
The  defendant  entered  what  he  termed  a 
special  appearance  and  asked  for  a  dismissal 
of  the  action,  first,  because  the  court  had  no 
Jurisdiction  to  hear  and  determine  tbe  same; 
.second,  l>ecause  the  same  was  an  action  in 
personam  to  enforce  a  stockholder's  double 
liability,  imposed  by  statute,  and  could  not 
therefore  be  determined  in  an 'action  in  rem: 
third,  l>ecause  tbe  Judgment  on  which  said 
action  was  based  had  become  dormant.  Tbe 
motion  was  overruled.  The  court  said:  "The 
motion  to  dismiss,  although  designated  as  a 
special  appearance,  was  in  fact  a  cliaUenge 
to  the  sufficiency  of  the  averments  of  the  peti- 
tion. The  first  ground  of  the  motion  it  is  true 
was  Jurisdictional,  but  the  second  and  third 
grounds  Invoked  the  Judgment  of  the  conrt 
upon  the  merits  of  the  cause  of  action  set 
up  by  the  plaintiff.  Where  a  defendant,  pur- 
porting to  limit  his  appearance,  actually  in- 
vites an  inquiry  as  to  the  sufficiency  of  tbe 
bill,  or  upon  a  matter  Involving  the  merits 
of  the  controversy,  he  submits  himself  to  the 
Jurisdiction  of  tbe  court,  and  waives  defects 
in  the  process  or  in  the  means  of  brtagiag 
bim  into  court.  The  defendant's  motion  con- 
verted the  so-called  special  appearance  into 
a  general  one,  and  the  court  was  thereafter 
warranted  in  proceeding  as  though  the  orig- 
inal service  had  been  complete  and  regular." 
In  Johnson  Loan  &  Trust  Co.  v.  Burr  et  al., 
7  Kan.  App.  703.  51  Pac.  916,  it  was  said: 
"Here  it  is  clear  that  plaintiff  in  error  ap- 
peared generally  and  attacked  the  Judg- 
ment on  nonjurlsdictlonal  grounds ;  •  *  • 
among  them  being  that  the  cross-petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  as  well  as  several  relative  to  tbe 
summons  and  to  the  fact  that  the  petition 
was  not  properly  amended.  We  think  that 
by  this  general  appearance  plaintiff  in  error 
waived  not  only  all  objections  to  the  sum- 
mons, but  also  to  the  entering  of  Judgment 
against  it  upon  tbe  cross-petition.  In  Hen- 
derson V.  Coke  Co.,  140  U.  S.  26  [11  Sup.  Ct 
691,  35  L.  Ed.  332],  it  was  held  that  where  a 
person  is  made  a  party.  If  no  process  is  serv- 
ed upon  blm,  his  voluntary  appearance  waives 
any  error  in  the  order  making  him  a  party." 
It  was  said  by  tbe  court  in  quoting  from  a 
former  opinion:  "Such  a  general  appearance 
to  contest  a  Judgment  on  account  of  irregu- 
larities will,  if  the  grounds  therefor  are  not 
sustained,  conclude  the  parties  as  to  any  fur- 
ther questioning  of  the  Jurisdiction."  Baker 
V.  Agricultural  Land  Co.,  62  Kan.  79,  61  Pac. 
412. 

[2]  We  are  aware  that  a  mrniber  of  courts 
of  high  respectability  do  not  follow  tbe  rule 
laid  down  by  this  court  and  adopted  and  con- 
sistently followed  by  the  Supreme  Court  of 
Kan.sns  In  the  cases  cited,  and  we  believe  that 
the  rule  should  be  confined  rather  than  ex- 
tended. However,  the  difficulty  is  one  that 
may  easily  he  avoided  by  the  exercise  of 
care  in  avoiding  setting  up  other  than  Juris- 
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dlctlonal  grounds  when  relief  is  Invoked. 
Bnt  what  has  plaintiff  In  error  done  in  this 
case?  Both  la  the  firs):  and  second  motions 
he  attacks  the  sufficiency  of  the  petition 
for  Tarlons  reasons.  Under  the  authority  cit- 
ed, It  will  therefore  be  unnecessary  for  us  to 
consider  either  the  sufficiency  of  the  affidavit 
for  publication  or  the  notice  of  publication, 
as  the  plaintiff  In  error  by  his  motions  to  va- 
cate, entered  a  general  appearance  In  said 
action,  and  thereby  waived  irregularities  that 
may  have  prior  thereto  existed,  even  though 
such  proceedings  were  up  to  the  time  of  said 
entry  or  appearance'  void.  In  other  words, 
by  his  motions  plaintiff  invoked  nonjurisdlc- 
tional  as  well  as  Jurisdictional  relief.  Had 
the  plaintiff  In  error  confined  himself  alone 
to  attacking  the  jurisdiction  of  the  court  by 
reason  of  the  alleged  void  service  of  publica- 
tion, then  It  would  be  necessary  to  consider 
and  determine  the  sufficiency  thereof,  but, 
having  invoked  the  Jurisdiction  of  the  court 
to  pass  upon  and  determine  the  sufficiency  of 
the  petition  to  state  a  cause  of  action,  he 
.  will  be  considered  to  have  waived  any  rights 
which  he  may  otherwise  have  had  by  reason 
of  the  service  by  publication. 

Due  to  the  zeal  and  earnestness  of  coun- 
sel for  plaintiff  in  error  and  to  the  great  val- 
ue of  the  property  Involved,  we  have  examin- 
ed the  authorities  which  we  deem  controlling 
at  more  than  usual  length,  and  have  arrived 
at  the  conclusion  stated  after  a  careful  and 
painstaking  consideration  of  the  law.  We 
do  not  think  that  the  question  of  Zlska's 
sanity  at  the  time  the  Judgment  was  render- 
ed against  him  Is  of  importance.  If  as  a 
matter  of  fact  Ziska  was  still  insane,  the 
only  legal  appearance  that  he  could  make 
would  have  been  through  his  guardian,  while, 
If  his  sanity  had  been  restored  and  he  was 
compos  mentis,  then  he  entered  a  general  ap- 
pearance and  would  be  bound  by  the  judg- 
ment Under  the  state  of  the  record  we  can- 
not determine  these  facts;  none  of  the  evi- 
dence being  before  us. 

[3]  The  remaining  question  is  that  of  the 
sufficiency  of  the  petition  of  defendants  In 
error  Avey  and  Overholser.  If  the  petition 
does  not  state  a  canse  of  action,  plaintiff  in 
error  has  not  waived  his  Hgbts  in  the  prem- 
ises, and  should  be  entitled  to  a  hearing  in 
the  original  action,  unless  for  reasons  not  be- 
fore us  at  this  time.  The  action  is  one  doubt- 
less brought  by  the  pleader  under  the  provi- 
sions of  section  4787,  Wilson's  Rev.  &  Ann. 
St.  1903  (section  6121,  Comp.  Laws  1900). 
Statutory  actions  to  determine  adverse  claims 
now  exist  in  many.  If  not  all  the,  states,  and 
is  the  ordinary  mode  of  trying  disputed  titles. 
The  remedy  thus  afforded  is  an  improvement 
upon  the  old  bills  of  peace,  as  said  in  Pome- 
roy's  Eq.  Jur.  i  735:  "The  statute  enlarges 
the  class  of  cases  in  which  equitable  relief 
could  formerly  be  sought  in  the  quieting  of 
title.  It  is  not  necessary,  as  formerly,  that 
the  plaintiff  should  first  establish  his  right 
bj  an  action  at  law.    He  can  immediately 


upon  the  knowledge  of  such  daim  require  the 
nature  and  character  of  the  adverse  estate  of 
Interest  to  be  produced,  exposed  and  judi- 
cially determined,  and  the  question  of  title  be 
thus  forever  quieted."  In  general  it  may  be 
said  that  the  action  may  be  brought  against 
any  person  claiming  an  adverse  Interest  of 
whatever  kind.  It  is  said  In  Pomeroy's  Eq. 
Jur.  §  741 :  "In  accordance  with  the  general 
rule  relating  to  statutory  proceedings,  it  is 
sufficient  If  the  bill  of  complaint  embodies 
the  essential  averments  of  the  statute.  It  is 
sufficient  to  allege  the  title  or  interest  of  the 
plaintiff  in  the  land,  and  that  he  has  the 
possession  thereof  (where  the  statute  requires 
the  plaintiff  to  be  in  possession).  Under 
those  statutes,  where  possession  in  the  plain- 
tiff is  sufficient,  ownership  in  the  plaintiff 
need  not  be  alleged.  It  is  not  generally  nec- 
essary to  allege  the  nature  or  extent  of  the 
defendant's  claim,  nor  is  it  necessary  to  point 
out  the  defendant's  estate  therein.  It  Is 
sufficient  to  aver  that  the  defendant  claims 
an  estate  or  Interest  in  the  property  hostile 
to  that  of  plaintiff,  and  that  he  has  none." 
In  Ely  V.  New  Mexico  &  Arizona  Ry.  Co.,  129 
U.  S.  291,  9  Sup.  CL  293,  32  U  Bd.  688,  Mr. 
Justice  Oray,  in  speaking  for  the  Supreme 
Court  of  the  United  States,  said:  "Th»  mani- 
fest intent  of  the  statute,  as  thus  amended, 
is  that  any  person  owning  real  property, 
whether  in  possession  or  not,  In  which  any 
other  person  claims  an  adverse  title  or  hd- 
terest,  may  bring  an  action  against  him  to 
determine  the  adverse  claim  and  to  quiet  the 
plaintiff's  title.  It  extends  to  cases  in  which 
the  plaintiff  is  out  of  possession  and  the  de- 
fendant Is  In  possession,  and  in  which,  at 
common  law,  the  plaintiff  might  have  main- 
tained ejectment.  An  allegation 'In  ordinary 
and  concise  terms  of  the  ultimate  fact  that 
the  plaintiff  is  the  owner  in  fee  is  sufficient, 
without  setting  out  matters  of  evidence,  or 
what  have  been  sometimes  called  probative 
facts,  which  go  to  establish  that  ultimate 
fact;  and  an  allegation  that  the  defendant 
claims  an  adverse  estate  or  interest  is  suffi- 
cient, without  further  defining  it,  to  put  hldi 
to  a  disclaimer,  or  to  allegation  and  proof  of 
the  estate  or  interest  which  he  claims,  the 
nature  of  which  must  be  shown  to  him,  and 
may  not  be  known  to  the  plaintiff."  It  will 
be  noted  that  the  Arizona  statute  permitted 
the  maintaining  of  tills  character  of  action  by 
the  plaintiff  whether  in  or  out  of  possession, 
while  our  statute  requires  the  plaintiff  him- 
self, or  his  tenant,  to  be  In  possession,  in  or- 
der to  maintain  the  action.  In  Castro  v. 
Barry,  79  Cal.  443,  21  Pac.  946,  it  was  said 
that  the  action  may  be  maintained  by  the 
owner  of  property  to  determine  any  adverse 
claims  whatever,  and  that  the  plaintiff  was 
not  required  to  set  forth  the  nature  of  the  de- 
fendant's claim.  This  must  be  shown  by  the 
defendant,  if  he  has  one.  The  court  held  that 
the  pleadings  in  such  a  case  were  very  sim- 
ple. Numerous  authorities  to  the  same  effect 
are  reviewed  in  this  case.    In  Stumpb  v.  Be- 


Digitized  by 


Google 


T28, 


122  PAOIFIO  RBPOBTBB 


cou. 


ser,  92  Tnd.  286,  It  was  said:  "In  an  action 
to  quiet  title,  It  is  aufBcient  for  plaintiff  to 
ayer  that  be  is  the  owner  of  the  land,  and 
that  the  defendant  claims  title  adversely  to 
him.  It  ia  not  necessary  for  the  plaintiff  to 
aver  or  prove  the  claim  of  title  of  the  defend- 
ant   That  is  a  matter  of  defense." 

Section  4787.  Wilson's  Rev.  &  Ann.  St  1903 
(section  6121,  Gomp.  Laws  1909),  is  the  same 
as  section  569  of  the  1862  Kansas  Code  (sec- 
tion S94  of  1868).  In  Entreken  v.  Howard, 
Adm'r,  16  Kan.  551,  the  Supreme  Court  in 
that  state,  in  an  opinion  by  Brewer,  J.,  held 
that  in  an  action  brought  under  the  section 
mentioned,  where  the  petition  alleged  in  gen- 
eral terms  that  plaintiff  was  the  owner  and 
in  peaceable  possession. of  the  land,  describ- 
ing it,  and  that  defendant  set  up  a  claim  and 
estate  and  interest  therein  adverse  to  the 
interest  and  estate  of  the  plaintiff,  and  pray- 
ed that  he  be  compelled  to  show  his  title  and 
that  it  be  adjudged  null  and  void  as  to  the 
plaintiff,  was  sufficient  True  the  question 
there   was  raised  in   collateral  proceedings. 

In  Cartwright  v.  MePadden,  24  Kan.  667, 
it  was  said :  "The  plaintiff  below  sets  forth 
in  his  petition  that  he  'has  the  legal  title 
to,  and  Is  In  the  peaceable  possession  of,  the 
property  in  icontroversy,'  describing  it,  and 
tliat  the  defendant  'sets  up  and  claims  an 
estate  and  Interest  in  and  to  the  said  prem- 
ises adverse  to  the  estate  and  interest  of  the 
said  plaintiff  so  as  aforesaid;'  and  then 
prays  that  the  defendant  'may  be  compelled 
to  show  hla  said  title,  and  that  it  may  be 
determined  to  be  null  and  void  as  against  the 
said  title  of  the  plaintiff.' "  Upon  objection 
to  the  introduction  of  testimony  on  the 
ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  the  defendant,  the  court  said  that 
the  petition  states  a  good  cause  of  action 
under  the  statute.  At  least  the  petition 
should  be  held  to  be  good  when  the  objection 
is  made  in  the  manner  it  was  made  in  the 
present  case.  Other  authorities  to  the  same 
effect  are  Adler  v.  Sullivan,  115  Ala.  682,  22 
South.  87;  Amter  v.  Conlon,  22  Colo.  150.  43 
Pac.  1002;  Tolleston  Club  of  Chicago  v. 
Clough,  146  Ind.  93,  43  N.  B.  647 ;  Campbell  v. 
Disney,  93  Ky.  41, 18  S.  W.  1027 ;  Scorpion  Sil- 
ver Min.  Co.  V.  Marsano,  10  Nev.  370;  Monig- 
hoff  Ti  Sayre,  41  N.  J.  Eq.  113,  3  Atl.  397; 
Clark  V.  Darlington,  7  S.  T).  148,  63  N.  W.  771, 
58  Am.  St  Rep.  835:  Olasmann  v.  O'Donnell, 
6  Utah,  446,  451,  24  Pac.  537.  But  in  the 
following  cases  it  was  held  that  the  nature 
of  the  defendant's  claim  or  its  invalidity 
must  be  shown:  McDonald  v.  £}arly,  15  Neb. 
63,  17  N.  W.  257;  King  v.  HIgglns,  3  Or.  407; 
Page  V.  Kennan,  38  Wis.  320.  Following  the 
rule  announced  in  the  authorities  first  above 
cited,  and  in  many  other  cases  referred  to 
therein,  we  conclude  that  the  plaintiirs  peti- 
tion did  state  a  cause  of  action.  The  opin- 
ions, therefore,  of  this  court  in  Leforce  ▼. 


Hayntes,  26  Okl.  195,  105  Pac.  644,  Intematl 
Harvester  Co.  v.  Cameron,  25  Okl.  256,  105 
Paa  189,  Wheatland  Grain  &  Lbr.  Co.  v, 
Dowden,  26  Okl.  441,  110  Pac.  888,  and  Lewis 
et  al.  V.  Clements,  21  Okl.  167,  95  Pac.  76% 
are  readily  distinguishable,  and  the  conclu- 
sion here  reached  is  not  In  conflict  with  ths 
general  rule  laid  down  by  this  court 

We  are  therefore  of  the  opinion  that  the 
judgment  of  the  trial  court  should  in  all 
things  be  affirmed. 

PEB  CUBIAM.   Adopted  in  whole. 


(T  Okl.  Cr.  120 
HADLET  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  8,  1912.) 

(Byllabut  by  the  Court.) 

1,  IiTToziCATiNa  Liquors    (g   236*)— Cana- 

NAL   PBOSECUTIORS  —  SUFnClEMOT   OF  EVI- 
DENCE. 

For  evidence  sustaining  the  charge  of  bar- 
ing possession  of  intoxicating  liquors  with  in- 
tent to  sell  the  same,  see  opinion. 

[Ed.  Note. — For  other  cases,  see  Intozicatiiic 
Liquors,  Cent  Dig.  ii  300-322;  Dec  £ig.  { 
236.»] 

2.  Cbiuinai.  Law    (|  1114*)— Appeal— Rec- 
OBD— Case- Made. 

Allegations  contained  in  a  motion  for  a 
new  trial  as  to  occurrences  which  took  place  in 
open  court,  of  which  the  trial  judge  bad  per- 
sonal knowledge,  will  not  be  considered  upun 
appeal  unless  the  case-made  contains  proper 
recitals  of  what  occurred  duly  certified  to  by 
the  trial  judge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2918,  2921;  Dec.  Dig.  f 
1114.*] 

Appeal  from  Superior  Court,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Roscoe  Hadley  was  convicted  of  violating 
the  prohibitory  liquor  law,  and  appeals.  Af- 
firmed. 

S.  V.  O'Hare,  for  appellant  Smith  a 
Matson,  Asst  Atty.  (]ien.,  for  the  State. 

FURMAN,  P.  J.  Appellant  was  found 
guilty  in  the  superior  court  of  Muskogee 
county  for  violating  the  prohibitory  liquor 
law  of  the  state,  and  his  punishment  was 
assessed  at  a  fine  of  $200  and  30  days'  con- 
finement in  the  county  Jail. 

[2]  The  fifth'  ground  relied  upon  by  appel- 
lant in  bis  motion  for  a  new  trial  is  as  fol- 
lows: "Because  the  Jury  which  tried  tli« 
defendant  was  not  Impaneled  as  provided  by 
law,  and  was  not  a  legal  Jury,  in  this,  t» 
wit:  That  daring  the  same  term  of  the  so- 
perlor  court  of  Muskogee  county,  Okl.,  at 
which  this  defendant  was  tried,  and  on  the 
day  immediately  preceding  the  trial  of  this 
defendant,  a  Jury  was  duly  impaneled  and 
sworn  in  said  court  to  try  the  case  of  tbe 
State  of  Oklahoma  v.  S.  H.  Pate.  And  that 
after  said  Jury  bad  been  impaneled  and 
sworn  to  try  said  cause,  a  continuance  of  the 


*For  other  cases  see  same  topic  and  sectioa  MUllBER  ia  Dec.  Dig.  ft  Am.  Dig.  Kejr  Ne.  Series  &  Rep'r  luititt 


Digitized  by 


Google 


OkL) 


HALIi  T.  STATE 


729 


«ftD8e  of  *tlie  State  of  Oklaboma  t.  S.  H. 
Pate  was  bad  by  tbe  court  until  tbe  following 
morning;  tbe  said  Jury  being  admonished 
by  tbe  court  tiiat  tbey  were  still  In  tbe  trial 
of  said  cause.  And  that  on  tbe  calling  of  tbe 
oase  of  tbe  state  of  Oklahoma  against  this 
defendant,  four  of  tbe  said  -Jurymen,  then 
engaged  in  tbe  trial  of  tbe  case  of  the  State 
of  Oklahoma  ▼.  S.  H.  Pate,  were  Impaneled 
an^  sworn  to  try  the  cause  against  this  de- 
fendant, and  the  said  four  Jurymen  did  so 
sit  on  tbe  trial  of  this  defendant.  That  this 
defendant  bad  no  knowledge  or  information 
that  the  aforesaid  Jurymen  were  engaged  in 
the  trial  of  the  case  of  the  State  of  Oklahoma 
y.  S.  H.  Pate  until  after  the  verdict  in  this 
case  had  been  rendered." 

This  motion  for  a  new  trial  was  duly 
sworn  to  by  appellant,  but  the  transcript  of 
tbe  record  does  not  contain  any  statement 
or  certificate  of  the  trial  Judge  on  this  sub- 
ject Allegations  contained  in  a  motion  for 
a  new  trial  as  to  occurrences  which  took 
place  in  open  court,  of  which  the  trial  Judge 
bad  personal  Imowledge,  will  not  be  consid- 
ered upon  appeal  unless  the  case-made  con- 
tains proper  recitals  of  what  did  occur,  duly 
certified  to  by  the  trial  Judge.  See  Rial  v. 
State,  122  Pac.  558,  decided  at  the  present 
term,  and  authorities  there  cited.  We  there- 
fore caimot  consider  this  question  on  appeal. 

[1]  Appellant  insists  that  the  testimony 
does  not  support  tbe  verdict.  We  have  care- 
fully examined  tbe  record,  and  we  do  not 
see  how  the  testimony  of  the  state  can  be 
true  aud  the  appellant  can  possibly  be  not 
guilty.  It  was  proven :  That  appellant  was 
conducting  a  so-called  drug  store  in  tbe  city 
of  Muskogee,  That  on  tbe  17tb  day  of  De- 
cember, 1910,  bis  place  of  business  was 
searched  for  intoxicating  liquors  by  the  of- 
ficers of  Muskogee  coimty.  That  the  officers 
went  back  behind  the  prescription  case,  and 
there  they  found  a  box  five  feet  long  and 
four  feet  wide  sitting  on  tbe  floor.  That 
tbey  moved  this  box  and  found  a  hole  cut 
In  tbe  floor.  That  they  raised  up  the  lid  over 
this  bole  and  there  found  concealed  12  quarts 
of  whisky.  They  also  found  one  or  two  tmr- 
rels  of  empty  beer  bottles  in  this  room.  There 
was  a  bar  on  the  south  side  of  tbe  room. 
Appellant  was  present  when  the  officers  re- 
moved the  box  and  I'ound  the  bole  in  tbe 
floor  and  discovered  tbe  whisky.  That  when 
the  officers  found  tbe  whisky  appellant  laugh- 
ed and  said  he  had  worked  almost  all  night 
tbe  night  before  to  make  this  place.  It  is 
inconceivable  that  appellant  should  have 
gone  to  this  trouble  lo  conceal  tbe  whisky 
If  be  was  keeping  it  in  bis  drug  store  for  a 
lawful  purpose.  It  is  also  proven  that  a  few 
days  prior  to  tbe  17th  day  of  December  the 
place  of  business  of  appellant  bad  been 
searched  for  intoxicating  liquors  by  the  of- 
ficers, and  they  found  there  a  quantity  of 
whisky,    beer,   and   wine;    that   they   found 


the  wltlsky  under  the  floor  by  tbe  prescriP' 
tion  case.  Tbe  state  also  Introduced  a  cer* 
tificate  of  a  United  States  license  issued  to 
appellant  and  one  Tom  Hadley  to  engage  in 
tbe  business  of  retail  liquor  dealers  in  Mus- 
kogee, dated  July,  1910,  on  which  the  sum 
of  926  tax  was  paid.  This  certificate  was 
duly  signed  by  the  Internal  revenue  collec- 
tor for  the  district  of  Kansas!  We  are  at  a 
loss  to  see  how  a  stronger  case  could  be 
made  out.  Appellant  took  the  witness  stand 
in  his  own  behalf  and  testified  he  was  a 
legally  registered  pharmacist,  and  iiad  been 
since  statehood,  but  did  not  in  any  manner 
deny  one  word  of  the  testimony  offered  by 
tbe  state.  We  think  that  the  evidence  con- 
clusively establishes  the  guilt  of  appellant 

The  Judgment  of  tbe  lower  court  la  there- 
fore in  all  things  affirmed. 

DOYLE,   J.,  concurs;    ABMSTEONG,   J., 
concurs  in  result. 


O  Okl.  Cr.  126) 

HALIi  V.  STATE. 

(Criminal  Court  of  Appeals   of  Oklahoma. 
April  6,  1912.) 

(8yXlabu$  hy  the  Court.) 

Cbiminai,  Law  (S  1183*)— Cbiminal  Pbosectt- 

Tiosr — Punishment. 

Where,  on  apppal  from  a  conviction  for 
sellins  a  pint  of  whisky  the  evidence  shows  that 
the  defendant,  a  negro  boy,  was  induced  by 
private  detectives  to  so  violate  the  prohibition 
law,  this  being  his  first'  offense,  and  the  maxi- 
mum penalty  wag  imposed  by  the  court  on  the 
recommendation  of  the  jury,  and  there  were  ir- 
regularities on  the  trial  insufficient  to  consti- 
tute reversible  error,  the  court,  being  of  opin- 
ion that  the  punishment  assessed  is  excessive, 
will  modify  the  sentence  to  60  days  confinement 
and  a  fine  of  $100. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent.  Dig.   %%  3195-3198;    Dec.   Dig.  i 

Appeal  from  Kingfisher  County  Court; 
John  W.  Graham,  Judge. 

John  Hall  was  convicted  of  violating  the 
prohibition  law,  and  appeals.    Modified. 

John  T.  Bradley,  of  Kingfisher,  for  plain- 
tiff in  error.  The  Attorney  General,  for  the 
State. 

DOTLE,  J.  Plaintiff  in  error  was  Inform- 
ed against  for  selling  on  March  18,  1909, 
one  pint  of  whisky  to  Karl  Howey,  for  the 
sum  of  $1.  Upon  a  trial  bad  he  was  found 
guilty  by  the  verdict  of  a  Jury  with  a  recom- 
mendation to  tbe  court  to  Impose  the  maxi- 
mum penalty.  Conformably  to  the  recom- 
mendation, the  court  sentenced  tbe  defend- 
ant on  October  9,  1909,  to  serve  a  term  of 
6  months  in  tbe  county  Jail  and  to  pay  a 
fine  of  $500.  From  which  Judgment  be  ap- 
peals. 

The  questions  raised  by  tbe  errors  as- 
signed here  insisted  upon  are  "that  tbe  pen- 
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alty  assessed  In  this  case  was  ezcesslTe, 
that  the  jury  was  biased  and  prejudiced 
against  the  defendant." 

The  proof  on  the  part  of  the  prosecution 
briefly  stated  is  as  follows:  Kaxl  Howey, 
who  verified  the  Information,  testified  that 
on  March  18th  be  met  the  defendant  near 
the  First  National  Bank  In  Hennessey  and 
asked  him  If  he  had  any  whisky.  He  said 
there  was  a  bottle  in  a  wagon  box  back  of 
Goodwin's  store,  that  he  bought  It  for  anoth- 
er man  and  the  man  did  not  take  It,  and 
said,  "You  give  me  a  dollar  and  I  will  go 
down  and  get  It"  That  he  (Howey)  and 
Earl  Folk  walked  down  there;  that  the  de- 
fendant picked  up  the  bottle  and  said,  "Here 
it  is,"  and  laid  it  down  in  the  wagon  box 
again.  That  witness  then  picked  up  the 
bottle;  that  he  had  given  the  defendant  a 
dollar  when  he  first  met  him.  That  he  and 
Folk  went  to  the  Rhodes  Hotel  and  opened 
the  bottle  in  the  presence  of  J.  M.  Rogers 
and  R.  M.  Dudley,  two  other  private  de- 
tectives; that  this  was  about  half  past  two 
In  the  afternoon.  That  he  was  feceivlng 
$5  a  day  with  three  other  detectives  from 
Wichita.  That  he  asked  the  defendant  for 
whisky  because  he  was  the  first  man  he  met; 
that  the  wagon  was  about  half  the  length 
of  the  courtroom  behind  the  Rhodes  Hotel. 

Earl  Folk  testified  that  he  was  a  private 
detective  and  lived  at  Wichita,  Kan.,  that 
he  was  In  Hennessey  on  March  18th;  that 
he  saw  the  defendant  talking  with  Karl 
Howey,  but  did  not  hear  what  was  said, 
but  could  see  their  hands  passing  back  and 
forth.  That  he  went  with  Howey  to  a  wagon 
box  in  the  rear  of  the  Rhodes  Hotel,  that 
the  defendant  was  with  them,  and  pick- 
ed a  pint  of  whisky  up  and  says,  "Here  it 
is,"  and  then  laid  it  down.  That  Howey 
took  it  and  they  went  to  the  Rhodes  Hotel 
where  they  were  staying  with  Rogers  and 
Dudley,  and  gave  it  to  Mr.  Rogers.  That 
he  was  getting  $5  a  day  for  working  up 
liquor  cases. 

J.  M.  Rogers  testified  that  he  was  In  the 
secret  service  business  at  Wichita,  Kan.; 
that  Howey  and  Folk  brought  him  a  bottle 
of  whisky  to  the  Rhodes  Hotel,  and  he  mark- 
ed the  bottle:  "John  Hall,  2:25  p.  m.,  Thurs- 
day, March  18,  1909." 

R.  M.  Dudley  testified  that  he  resided  at 
Wichita,  Kan.,  and  was  a  private  detective; 
that  he  saw  the  defendant  in  Hennessey  on 
the  17th,  18th,  and  19th  of  March. 

On  the  part  of  the  defense,  several  wit- 
nesses testified  that  the  defendant,  a  negro 
boy,  had  lived  with  his  father  In  and  around 
Hennessey  for  about  eight  years;  that  they 
did  not  see  him  in  town  for  about  a  week 
preceding  March  22d,  and  that  at  the  time 


be  was  picking  cotton  bolls  on  a  farm  near 
Hennessey. 

There  was  no  evidence  that  the  defendant 
ever  shipped  in  or  received  any  whisky,  or 
had  any  in  his  possession,  or  was  connected 
with  any  place  where  whisky  was  sold,  or 
that  he  had  ever  otherwise  ofTered  whisky 
for  sale,  or  that  he  had  ever  been  convicted 
of  any  oflTense. 

Tender  the  peculiar  circumstances  of  this 
case,  we  are  Inclined  to  think  that  6  montlu: 
in  jail  and  a  fine  of  $500  for  his  first  olTense 
upon  a  negro  boy  without  property  or  means 
is  excessive.  Allowing  the  defendant  a  credit 
of  $2  per  day  on  the  fine  for  each  day  in  jail 
after  his  jail  sentence  expires,  It  amounts  to 
14  months  in  jail  for  procuring  a  pint  of 
whisky  for  white  detectives  who  evidently 
schemed  to  induce  this  negro  boy  to  violate 
the  prohibition  law. 

While  the  jury  are  the  sole  and  exclusive 
judges  of  the  facts  proven,  we  are  Inclined 
to  believe  that  the  court  should  have  Ignored 
Its  recommendation  as  to  the  punishment. 
The  question  of  punishment  was  not  submit- 
ted to  the  Jury.  For  this  reason  we  l)elieTe 
that  the  Judgment  and  sentence  should  be 
modified.  The  punishment  of  the  law  for 
offenders  Is  not  only  to  repress  crime,  but 
also  to  reform  the  offender.  The  moral  re- 
sponsibility of  the  offender,  bis  knowledge 
of  right  and  wrong,  and  his  general  want  of 
knowledge,  should  be  considered — ^what  is 
the  light  against  which  he  has  been  sinning: 
for  surely  it  may  be  said  that  it  is  as 
true  now  as  of  old  that  "he  that  knoweth 
his  master's  will,  and  doeth  it  not,  shall  be 
beaten  with  many  stripes,  but  he  that  know- 
eth it  not,  with  few." 

In  his  motion  for  a  new  trial,  the  defend- 
ant alleges  prejudice  on  the  part  of  the  jury 
in  recommending  the  maximum  punishment 
and  offered  to  prove  statements  made  by 
jurors  supporting  this  contention,  which  of- 
fer was  rejected  by  the  court.  Other  Ir- 
regularities not  amounting  to  reversible  er- 
rors appear. 

For  the  reason  stated,  the  Judgment  of  the 
lower  court  is  hereby  modified  by  assessing 
his  punishment  at  60  days  confinement  In 
the  county  jail  of  Kingfisher  county,  and  to 
pay  a  fine  of  $100,  said  fine  if  not  paid  to 
be  satisfied  by  Imprisonment  as  provided  by 
law. 

The  Judgment  and  sentence  as  modified  is 
hereby  afilrmed  and  the  cause  remanded  to 
the  county  court  of  Kingfisher  county,  with 
direction  to  enforce  the  judgment  and  sen- 
tence as  modified. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J, 
concur. 
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(T  Okl    Cr.  n4) 

In  re  BRASHEllR. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  1,  1912.) 

Petition  by  A.  O.  Brashear  for  writ  of  habeas 
corpus.     Refused. 

AVilson  &  Wilson,  of  Oklahoma  City,  for  pe- 
litioner.  Smith  C.  Matson,  Asst  Atty.  Gen., 
for  the  State. 

FURMAN,  P.  J.  This  is  a  petition  for  a 
writ  of  habeas  corpus,  wherein  the  petitioner 
nvers  that  he  is  illeeally  restrained  of  his 
liberty  and  is  unlawfully  confined  in  the^  coun- 
ty jail  of  Oklahoma  county  by  Jack  Spain,  sher- 
iff of  said  county  under  and  by  virtue  of  an  or- 
der of  commitment  issued  by  the  coun^  court 
of  said  county  in  which  commitment  it  is  al- 
leged that  judgment  and  sentence  had  been  ren- 
dered in  said  court  against  petitioner,  and  peti- 
tioner states  that  as  a  matter  of  fact  there  was 
no  judgment  and  sentence  of  record  in  said 
court  or  anywhere  else  at  the  time  of  the  is- 
suance of  said  order  of  commitment,  which  pe- 
tition is  duly  sworn  to  by  petitioner. 

The  Attorney  General,  in  his  reply  to  said 
petition,  files  a  certified  copy  of  a  judgment 
entered  in  the  county  court  of  Oklahoma  coun- 
ty against  petitioner  on  the  24th  day  of  April, 
1911,  which  judgment  is  as  follows: 

"Court  convened  on  the  24th  day  of  April, 
1911,  at  9  o'clock  a.  m.  pursubnt  to  adjourn- 
ment. Present:  Honorable  John  W.  Hay- 
son,  cotmty  judge;  James  S.  Powers,  clerk; 
Sam  Hooker,  county  attorney;  Vema  De 
Armond,  official  reporter;  Jack  Spain,  sheriff; 
and  H.  T.  Howard,  bailiff.  Public  proclama- 
tion of  the  opening  of  court  having  been  or- 
dered and  given,  the  following  proceedings  are 
had: 

"2,446 — State  v.  Brashear.  This  cause  com- 
ing regularly  before  the  court  on  motion  on 
arrest  of  judgment,  and  the  court  being  ad- 
vised, it  is  ordered  that  said  motion  be  and 
the  same  is  hereby  overruled  and  exceptions 
allowed. 

"2,446— State  ▼.  Brashear.  This  cause  com- 
ing regularly  before  the  court  on  motion  of 
the  defendant  for  a  new  trial  herein,  and 
the  court  being  advised,  it  is  ordered  that 
said  motion  be  and  the  same  is  hereby  over- 
ruled and  exceptions  allowed,  whereupon  it 
is  the  judgment  and  sentence  of  the  court 
that  the  defendant  be  committed  to  the  coun- 
ty jaU  of  Oklahoma  county,  state  of  Okla- 
homa, and  be  confined  in  said  county  jail  for 
of  term  of  60  days,  and  pay  a  fine  of  $300 
and  the  costs  of  this  action,  said  fine  to  be 
served  at  the  rate  of  $2  per  day  if  not  paid, 
to  which  ruling  the  defendant  excepts.  Or- 
dered further  that  the  defendant  have  40  days 
in  which  to  make  and  serve  a  case-made  on 
appeal  to  the  Criminal  Court  of  Appeals  of 
the  state  of  Oklahoma,  the  state  to  have  10 
days  thereafter  in  which  to  'suggest  amend- 
ments thereto,  said  case-made  to  be  signed 
and  settled  nmtn  5  days'  written  notice  by  ei- 
ther party.  The  defendant  is  further  given  5 
days  in  which  to  file  appeal  bond  herein,  and 
pending  the  filing  of  the  said  bond  the  defend- 
ant ia  released  on  his  own  recognizance. 

"State  of  Oklahoma,  Oklahoma  County — ss.: 
"I,  James  S.  Powers,  clerk  of  county  court 
of  said  county,  do  hereby  certify  that  the  fore- 
going is  a  full,  true,  correct,  and  complete 
copy  of  the  judgment  and  sentence  in  case  No. 
2.446,  State  v.  Brashear,  as  fully  as  the  same 
appears  of  record  in  Journal  7,  page  368,  and 
iin  file  in  my  oflice.     In  testimony  whereof,  I 


have  hereunto  set  my  hsnd  and  the  seal  of 
said  county  court  at  the  city  of  Oklahoma  City 
this  the  29th  day  of  April,  1912.  [Signed] 
James  S.  Powers,  Clerk  of  County  Court,  by 
Annie  Hower,  Deputy.  [Seal.]" 

It  is  further  made  to  appear  to  the  court 
that  petitioner  appealed  from  this  jitdgment 
of  the  county  court  to  the  Criminal  Court  of 
Appeals,  and  that  the  judgment  hereinbefore 
set  out  is  incorporated  in  the  transcript  of 
the  record  filed  on  said  appeaL  It  therefore 
appears  that  the  affidavit  made  by  petitioner 
is  untrue. 

The  Attorney  General  is  instructed  to  with- 
draw the  papers  in  said  case  from  the  files 
of  this  court  and  present  them  to  the  coun- 
ty attorney  of  Oklahoma  county,  in  order  that 
petitioner  and  all  persons  concerned  with  him 
m  making  such  untrue  affidavit  may  be  prose- 
cuted for  perjury.  Such  practices  must  be 
stopped  before  justice  in  its  purity  can  be  ad- 
ministered in  Oklahoma.  Criminals  must  be 
made  to  know  that  it  is  .a  serious  and  exceed- 
ingly dangerous  thing  to  make  false  statements 
under  oath  in  this  state.  All  of  the  time  of 
this  court  is  taken  up  in  considering  bona  fide 
cases.  We  have  no  time  to  spend  on  fictitious 
cases  founded  on  perjury.  For  a  full  discus- 
sion of  our  views  on  the  subject  of  perjury,  see 
Coleman  v.  State,  6  Okl.  Cr.  252,  118  Pac. 
594. 

The  writ  of  habeas  corpus  is  refused. 


DOTLE,    J.,    concurs, 
concurs  in  denying  writ 


ARMSTRONG,    J., 


ELY  T.  STATU. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

20,  1912.) 

(Bi/llabu$  bv  the  Court.) 

Criminal  Law  (|  1106*)— AppeaIt-Tiiib  fob 

Taking  Proceedings. 

Where  an  appeal  is  not  perfected  by  filing 
a  transcript  of  the  record  in  this  court  is  the 
time  provided  by  law,  the  appeal  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  289»-2892:  Dec.  Dig.  | 
1106.»] 

Appeal  from  Jackson  County  Conrt;  B.  N. 
Woodson,  Judge. 

Charles  Ely  was  convicted  of  violating  the 
prohibitory  liquor  law,  and  appeals.  Dis- 
missed. 

S.  J.  Cattleman,  of  Altus,  for  appellant. 
Smith  C.  Matson,  Asst  Atty.  Gen.,  for  the 
State. 

FURMAN,  P.  T.  On  the  Uth  day  of  June, 
1911,  appellant  was  convicted  in  the  county 
court  of  Jackson  county  for  a  violation  of 
the  prohibitory  liquor  laws  of  the  state,  and 
bis  punishment  was  assessed  at  a  fine  of  $50 
and  30  days'  confinement  In  the  county  jail. 

At  the  time  of  the  rendition  of  the  Judg- 
ment 70  days  was  granted  appellant  within 
which  to  perfect  his  appeal  by  filing  a  tran- 
script of  the  record  in  this  court  The  tran- 
script of  the  record  was  not  filed  in  tbla 
court  until  the  30th  day  of  September.  1911. 
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wbick  was  more  tban  70  days  after  rendition 
of  tile  judgment.  This  court,  therefore,  did 
not  acquire  Jurisdiction  of  tliis  cause  and  the 
appeal  Is  dismissed. 

AKMSTRONG  and  DOYLE,  JJ.,  concur. 


(7  Okl.  Cr.  Vm 

SMITH  ▼.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  10,  1012.) 

(Syllabut  hy  th«  Court.) 

1.  False  Pretenses  (|  9*)— EIlements— Catjbe 

OF  IX)SS. 

It  is  not  necessary  that  the  false  pretense 
should  be  the  sole  inducement  which  moved  the 
prosecutor  to  part  with  bis  money.  It  is  suffi- 
cient if  it  materially  contributed  to  this  end, 
and  that  without  the  false  pretense  he  would 
not  have  parted  with  bis  money. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  14 ;    Dec.  Dig.  \  0.*] 

2.  False  Pbbtensbs  (§  49*j— sdfficienct  of 

Ifj  VT  Tl  IT  Nf  V 

Section  6837  (Snyder's  Sts.)  of  our  Crim- 
inal Procedure  provides  that,  in  a  prosecution 
for  obtaining  money  by  false  pretense,  the  de- 
fendant canhot  be  convicted  if  the  false  pre- 
tense was  expref^sed  in  language  alone,  unless 
the  pretense  be  proven  by  the  testimony  of  two 
witnesses,  or  that  of  one  witness  and  cor- 
roborating circumstances.  Held,  that  under  the 
evidence  in  this  case  the  testimony  of  the  pros- 
ecutor was  not  sufficiently  corroborated. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  62;    Dec.  Dig.  {  49.*] . 

Appeal  from  District  Court,  Pittsburg 
County;  A.  T.  West,  Judge. 

S.  O.  Smith  was  convicted  of  false  pretens- 
es, and  appeals.    Reversed. 

J.  H.  Wilklns  and  Arnote  &  Monk,  all  of 
McAlester,  for  plalntlR!  In  error.  Chaa. 
West,  Atty.  Gen.,  Smith  C.  Matson,  Asst. 
Atty.  Gen.,  and  E.  G.  Spilman,  Asst  Atty. 
Gen.  (R.  E.  Gisb,  of  counsel),  for  the  State. 

DOYLE,  J.  The  plalntiflT  in  error  was  In- 
dicted in  the  court  below  for  obtaining  $10 
by  false  pretenses,  and  on  his  trial  was 
found  guilty  by  the  jury  and  his  punish- 
ment assessed  at  six  months'  contlnemeut  in 
the  county  Jail.  October  14,  1909,  Judgment 
and  sentence  was  entered  accordingly. 
From  the  judgment  defendant  appeals.  The 
allegations  In  the  indictment  are  that  the 
defendant  Induced  Landes  Bros.,  to  cash 
a  check  for  $10,  executed  by  one  Harry 
Hamilton,  by  falsely  and  fraudulently  rep- 
resenting that  said  Hamilton  had  the  money 
on  deposit  with  the  People's  State  Bank  at 
Kingfisher.  Tbe  cbeck  was  also  Indorsed 
by  the  defendant 

Of  tbe  numerous  assignments  of  error,  it 
is ,  only  necessary  to  discuss  the  question 
whether  the  evidence  sufflciently  proves  the 
offense  charged  in  the  Indictment 

[2]  It  is  claimed  by  the  defendant  -that 
It  does  not.    In  our  opinion  this  contention 


is  well  founded.  It  appears  from  tbe  evi- 
dence that  tbe  defendant  presented  tbe  check 
to  OQe  R.  L.  Landes,  and  asked  him  to  .cash 
It;  that  Landes  told  the  defendant  that  be 
did  not  care  to  cash  the  check.  Thereupon 
the  defendant  told  Landes  that  tbe  maker 
of  tbe  cbeck  was  all  right  and  that  he  bad 
the  money  In  tbe  bank  at  Kingfisher,  and 
was  a  merchant  there,  and  that  the  defend- 
ant would  Indorse  tbe  check,  and  that  bis 
Indorsement  in  itself  would  make  tbe  check 
good.  Landes  then  cashed  the  check.  It 
further  appears  that  the  cbeck  was  never 
presented  to  the  bank;  that  payment  there- 
on was  never  demanded  except  from  tbe  de- 
fendant; that  Landes,  having  heard  tbe 
cbeck  was  no  good,  demanded  of  the  defend- 
ant by  reason  of  bis  indorsement  thereon 
that  he  return  the  $10;  and  that  defendant 
paid  to  Landes  the  money  so  received  on 
the  check.  The  prosecuting  witness  Landes 
testified  that  be  would  not  have  cashed  the 
cbeck  without  the  defendant's  Indorsement 
thereon,  and  tbe  fact. that  be  demanded  and 
received  from  tbe  defendant  the  money  paid 
on  the  cbeck,  without  attempting  to  collect 
it  from  the  bank,  tends  to  show  that  he 
parted  with  his  money  without  relying  upon 
the  representations  made  by  tbe  defendant 

[1]  While  It  Is  not  necessary  that  the 
false  pretenses  should  be  the  sole  Induce- 
ment which  moved  tbe  prosecuting  witness 
to  part  with  his  money.  It  is  necessary  to 
show  that,  they  materially  contributed  to 
that  end,  and  that  without  such  false  pre- 
tenses be  would  not  have  parted  with  bis 
money.  Tbe  defendant  requested  an  imper- 
fect instruction  to  this  effect,  which  tbe  court 
refused  to  give. 

In  the  case  of  Taylor  v.  Territory,  2  Okl. 
Cr.  1,  99  Pac.  628,  this  court  said:  "While 
it  Is  a  rule  approved  by  this  court  that, 
where  there  la  any  evidence  to  support  a 
conviction,  or  where  tbe  evidence  is  con- 
flicting, this  court  will  not  review  the  rec- 
ord for  the  purpose  of  ascertaining  or  de- 
termining the  weight  or  sufilciency  of  the 
evidence,  and,  ordinarily,  the  verdict  ap- 
proved by  tbe  trial  court  will  be  allowed  to 
stand,  a  case  of  this  character,  however,  is 
exceptional.  We  have  carefully  examined 
and  fully  considered  all  of  the  testimony, 
as  shown  by  the  record,  and  we  are  of  opin- 
ion that  tbe  evidence  is  not  sufficient  to  sus- 
tain the  verdict.  In  order  to  justify  a  con- 
viction upon  a  trial  of  an  indictment  for 
false  pretenses,  it  must  appear  that  the  pros- 
ecutor parted  with  his  money  by  reason  of 
some  of  tbe  pretenses  set  forth  in  tbe  in- 
dictment or,  if  not  solely  by  reason  of  such 
pretenses,  that  they  at  least  materially  in- 
fluenced his  action.  In  the  absence  of  evi- 
dence that  the  prosecutor  relied  upon  the 
pretenses  charged,  the  essential  averment 
in  such  an  indictment  (that  tbe  defendant 
obtained  the  money  by  reason  thereof)  would 
not  be  supported;  and,  while  it  is  not  neces- 
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sary  that  this  fact  should  be  Shown  by  di- 
rect proof,  it  is  competent  to  establish  it  by 
direct  declarations  of  the  prosecutor,  and, 
in  the  absence  of  direct  proof.  It  may  be 
Inferred  from  the  facts  and  drcumstances 
proved.  Under  our  statute.  It  Is  necessary, 
before  the  defendant  can  be  convicted,  where 
the  false  pretense  was  expressed  In  language 
alone,  that  it  be  proven  by  the  testimony  of 
at  least  two  witnesses,  or  of  one  .witness 
and    porroboratlng    circumstances." 

Section  6837  (Snyder's  Sto.)  of  Criminal 
Procedure  provides,  In  prosecutions  for  t&lae 
pretenses,  that:  "Upon  a  trial  for  having, 
-with  an  Intent  to  cheat  or  defraud  another 
designedly,  by  any  false  pretense,  obtained 
the  signature  of  any  person  to  a  written 
instrument,  or  having  obtained  from  any 
person  any  money,  personal  property  or 
valuable  thing,  the  defendant  cannot  be'  con- 
noted If  the  false  pretense  was  expressed 
in  language  unaccompanied  by  a  false  token 
or  writing,  unless  the  pretense,  or  some  note 
or  memorandum  thereof,  be  In  writing  either 
subscribed  by,  or  In  the  handwriting  of  the 
defendant,  or  unless  the  pretense  be  proven 
by  the  testimony  of  two  witnesses,  or  that 
of  one  witness  and  corroborating  circum- 
stances. But  this  section  does  not  apply  to 
prosecution  for  falsely  representing  or  per- 
sonating another,  and  in  such  assumed  char- 
acter, marrying  or  receiving  money  or  prop- 
erty." 

Applying  the  test  which  the  statute  pre- 
scribes, the  pretenses  alleged  were  not  suf- 
ficiently  corroborated. 

For  the  reasons  stated,  the  Judgment  is 
reversed. 

FURMAN,  P.  J.,  and  AEMSTEONG,  J. 
concur. 

(1  Okl.  Cr.  433) 

TYSON  ▼.  UNITED  STATES. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  10,  1912.) 

(Byllabii$  hy  the  Court.) 

1.  ROBBEBT    (S    24*)— CBIMINAI.    PBOSECXmON 
— SOFFICIENCT   OF    EVIDBNCE. 

Id  a  prosecution  for  assaalt  with  intent  to 
rob,  tbe  evidence  is  held  sufficient  to  support 
the  verdict  and  that  no  reveraibie  error  was 
committed  on  the  trial. 

(Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  U  32-36;   Dec.  Dig.  {  24.*] 

2.  ROBBBBT  (S  19*)— Inoiotmert  —  AaAKm."! 
WITH  Intent  to  Rob. 

An  indictment  for  assault  with  intent  to 
rob  need  not  state  what  tlie  defendant  intended 
to  take,  nor  that  he  intended  to  deprive  the 
owner  thereof,  nor  is  it  necessary  to  allege  own- 
ership in  the  party  assaulted ;  mere  possession 
in  him  being  sufficient. 

(Kd.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  g  25 ;    Dec.  Dig.  i  19.*] 

8.    IRSTBUCTIOKS    OF    COURT— STIFUCIENOT. 

The  instructions  of  the  court,  taken  as  a 
whole,  fairly  stated  the  rules  and  principles  of 
law  applicable  to  the  issues  involved. 


(Additional  ByJUbu*  >y  Editorial  Btaff.) 

4.  RoBBEBY  (S  19*)— Indictment— "Rob." 

In  the  statute  relating  to  assanlt  with  in- 
tent to  rob,  and  an  indictment  following  its 
language,  the  term  "rob,"  is  used  in  its  com- 
mon-law sense. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  {  25 ;   Dec.  Dig.  g  19.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  p.  6257.] 

Appeal  from  District  (3ourt,  Garvin  CJoun- 
ty ;  Robinson  McMillan,  Judge. 

Sonny  Tyson  was  convicted  of  assault  with 
intent  to  rob,  and  appeals.    Affirmed. 

C3arr  &  Field,  of  Pauls  Valley,  for  plaintiff 
in  error.  C^ias.  West,  Atty.  Gen.,  and  Smith 
C.  Matson,  Asst  Atty.  Goi.,  for  the  United 
States. 


DOTLB  J.  The  plaintiff  in  error  was  con- 
victed in  the  district  court  of  Garvin  county 
of  the  crime  of  assult  with  intent  to  rob,  and 
was  sentenced  to  serve  a  term  of  three  years 
in  the  state  penitentiary.  Tbe  Judgment  was 
entered  May  13,  1909. 

The  record  shows  that  the  conviction  was 
bad  on  an  indictment  returned  by  a  grand 
Jury  in  tbe  United  States  court  in  the  Indian 
Territory  for  the  Southern  district  of  said 
territory,  at  the  October  term,  1906,  and  that 
the  case  was  pending  in  the  said  court  at  tbe 
time  of  the  admission  of  Oklahoma  as  a  state. 
That  the  case  was  assigned  for  trial  at  the 
Marcb,  1909,  term  of  tbe  district  court  of 
Garvin  county,  and  the  defendant  defaulted 
and  was  subsequently  re-arrested.  The  rec- 
ord further  shows  that  upon  arraignment 
defendant  entered  a  plea  of  not  guilty,  that 
subsequently,  without  permission  to  with- 
draw his  plea,  a  general  demurrer  to  the  in- 
dictment was  filed,  which  demurrer  was  over- 
ruled. 

[2]  The  Supreme  Court  of  Arkansas  direct- 
ly passed  upon  the  sufficiency  of  an  indict- 
ment in  nearly  the  Identical  language  employ- 
ed herein,  holding  tbe  indictment  good.  Trav- 
er  V.  State,  72  Ark.  524,  81  S.  W.  615.  See,  al- 
so, McClaln,  Criminal  Law,  pars.  228  and  281. 

[4]  The  prosecution  here  was  under  the 
Arkansas  statute.  Tbe  indictment  follows 
the  language  of  the  statute.  The  term  "rob" 
is  used  therein  in  its  common-law  sense  and 
has  a  well-defined  meaning.  2  Russell  on  Cr. 
par.  76.  Tbe  indictment  is  sufficient  and  the 
demurrer  thereto  was  properly  overruled. 

[1]  The  second  assignment  is  that:  "The 
court  erred  in  refusing  to  sustain  the  de- 
murrer of  the  defendant  to  tbe  evidence  in- 
troduced in  support  of  said  indictment." 

On  the  part  of  the  prosecution,  John  O. 
Roberts,  who  it  is  alleged  in  tbe  Indictment 
the  defendant  assaulted  with  a  pistol  with 
intent  to  rob,  testified  that  at  tbe  time  in 
question  he  was  bookkeeper  for  the  Butte 
Lumber  Company  at  Wynnewood,  Ind.  T., 
that  he  had  known  the  defendant  sevm  or 
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«ight  years,  that  the  day  before  the  assault 
the  defendant  sat  around  the  lumber  office 
all  the  afternoon  and  watched  witness  make 
up  $200  or  $300  In  $5  and  $10  bills,  apd  put 
It  In  the  safe.  That  the  next  night  about  8 
o'clock  witness  was  working  in  the  office  with 
the  door  locked  and  the  safe  open  and  the 
blinds  up,  when  some  person  rattled  the  door, 
and  the  defendant  said:  "Let  me  in,  please, 
the  door  is  locked."  That  he  knew  the  defend- 
ant's voice  and  opened  the  door  to  let  him 
in.  As  the  defendant  came  in  he  had  a  gun 
In  his  hand  and  witness  pushed  the  door  to 
and  caught  him  in  the  door,  that  they  scuffled 
until  the  glass  was  broken  out  of  the  door; 
that  the  defendant  finally  got  loose,  rushed 
In  and  said,  "God  damn  you,  I  got  you  where 
I  want  you,  throw  up  your  hands,  or  I  will 
blow  your  brains  out,"  that  the  defendant 
rushed  out  the  door,  and  several  people  hear- 
ing him  hallowing  appeared  upon  the  scene. 

The  defendant's  counsel  insist  that  the 
proof  wholly  falls  to  show  what  the  intent 
of  the  defendant  was  in  making  the  assault. 
The  court  in  overruling  the  demurrer  said: 
"The  Jury  have  the  right  to  Judge  from  all 
the  surrounding  circumstances  the  intent  of 
the  defendant." 

What  intent  existed  in  the  mind  of  the  de- 
fendant at  the  time  of  the  assault  can  only  be 
determined  by  his  acts,  manner,  and  conduct 
at  the  time,  together  with  the  surrounding 
circumstances.  His  intent  was  therefore  a 
question  of  fact  for  the  Jury.  The  demurrer 
to  the  evidence  was  very  properly  overruled 
by  the  trial  court. 

[3]  The  instructions  given  correctly  state 
the  law  of  the  case,  and  the  objections  there- 
to are  without  merit. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  of  the  district  court  of 
Garvin  county  is  affirmed,  and  the  cause  re- 
manded thereto  forthwith,  with  direction  to 
enforce  its  Judgment  and  sentence  therein. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J., 
•Qoncur, 

<7  Okl.  Cr.  13») 

CAI0O  V.  STATES. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  10,  1912.) 

(Syllabut  by  the  Court.) 
1.  liAHCKNT  (f  34*)  —  Indictment  —  Sain- 

CIENCT. 

In  a  prosecution  for  larceny  of  a  domestic 
animal,  an  information  which  charges  that  the 
defendant  "unlawfully,  fraudulently,  stealthily, 
and  feloniously  did  take,  steal,  and  carry  away 
from  the  possession  of  the  owner"  certain  per- 
sonal property,  "without  the  knowledge  or  con- 
sent of  the  owner,  and  with  the  felonious  in- 
tent to  deprive  the  owner  thereof,  and  with  the 
intent  to  convert  the  same  to  the  use  of  the 
taker."  sufficiently  charges  a  felonious  intent  to 
convert  the  same  to  his  (the  taker's)  own  use. 
[E3d.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  |§  61,  94,  95 ;    Dec.  Dig.  §  34.*] 


2.  Oani-NAr,  Law  (J  741*)— Tbiai^— Dibectino 

VEnncT. 

Where  there  is  evidence  tending  to  prove 
that  the  defendant  committed  the  offense  charg- 
ed in  the  information,  it  is  not  error  for  the 
court  to  overrule  a  motion  at  the  close  of  the 
evidence,  requesting  the  court  to  advise  the  jury 
to  acquit  the  defendant  on  the  ground  that  the 
evidence  is  insufficient  to  warrant  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  1705,  1T13,  1716,  171T, 
1T28;  Dec.  Dig.  f  741.*] 

Appeal  from  District  <3ourt,  Okfuskee 
County;  John  Caruthers,  Judge. 

Mose  Caido  was  convicted  ot  larceny,  and 
appeals.    Affirmed. 

C.  B.  Conner  and  W.  A.  Huser,  both  of 
Okemah,  for  plaintiff  in  error.  Cbas.  West. 
Atty.  Cren.,  and  Smith  C.  Matson,  Asst  Atty. 
Gen.,  for  the  State. 

DOYLE,  J.  The  plaintiff  In  error  was 
tried,  convicted,  and  sentenced  to  serve  a 
term  of  13  months'  imprisonment  In  the  state 
penitentiary  on  an  information,  the  charging 
part  of  which  reads  as  follows:  "That  with- 
in said  county  of  Okfuskee  and  state  of  Ok- 
lahoma, on  the  6tb  day  of  April,  1909,  one 
Mose  Caldo  unlawfully,  fraudulently,  stealth- 
ily, and  feloniously  did  take,  steal  and  carry 
away  from  the  possession  of  the  owner,  Chas. 
Puffin,  one  domestic  animal,  to  wit,  one  two 
year  old  heifer  calf,  without  the  knowledge 
or  consent  of  him,  the  said  Chas.  Puffin,  and 
with  the  felonious  Intent  of  him,  tbe  said 
Mose  Caido,  to  deprive  the  owner  thereof, 
and  with  tbe  Intent  to  convert  tbe  same  to 
the  use  of  him,  the  said  Mose  Caido,  con- 
trary to,"  etc. 

[1]  There  are  but  two  alleged  errors  relied 
on  for  a  reversal  in  this  case.  First,  that  the 
court  erred  in  overruling  the  demurrer  to  the 
information.  It  is  insisted  by  tbe  defend- 
ant's counsel  that  the  information  is  fatally 
defective  in  tliat  it  does  not  charge  that  the 
animal  was  taken  with  the  felonious  intent 
to  convert  the  same  to  the  use  of  the  taker. 

We  are  of  opinion  that  the  information  in 
this  case  sufficiently  alleges  the  unlawful 
and  felonious  Intent  to  deprive  the  owner  of 
the  property,  and  with  the  felonious  Intent 
to  convert  the  same  to  the  taker's  own  use. 
Barbe  v.  Territory,  16  OkL  562,  86  Pac.  61; 
Crowell  V.  State,  6  Okl.  Cr.  148,  117  Pac.  883. 

[2]  At  the  close  of  tbe  state's  evidence,  the 
defendant  entered  a  demurrer  to  the  evidence 
and  moved  the  court  to  direct  the  Jury  to  re- 
turn a  verdict  of  not  guilty,  which  was  over- 
ruled and  denied  by  the  court,  and  the  ruling 
of  the  court  is  assigned  as  error.  This  as- 
signment is  without  merit. 

The  sufficiency  of  the  evidence  to  show  the 
commission  of  the  crime  and  the  guilt  of  the 
defendant  is  not  a  question  in  the  discretion 
of  the  court  If  there  is  any  evidence  tend- 
ing to  prove  that  the  defendant  had  commit- 
ted the  crime  charged  in  the  information,  it 
is  not  error  for  the  court  to  overrule  a  de- 
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munrer  thereto  or  to  deny  the  defendant's 
request  to  advise  the  Jury  to  acquit  on  the 
ground  that  the  evidence  Is  Insufficient  to 
warrant  a  conviction. 

This  court  win  not  review  the  evidence  In 
a  case  for  the  purpose  of  passing  upon  the 
weight  and  credibility  of  the  evidence.  We 
are  clearly  of  the  opinion  that  the  defendant 
had  an  impartial  trial. 

The  Judgment  oi  the  district  court  of  Ok- 
faskee  county  is  therefore  affirmed. 

FURMAN,  P.  J.,  and  ARMSTEONG,  J., 
concur. 


(46   Hont.   127) 

KELLY  V.  INDEPENDENT  PUB.  CO. 
(Supreme  Court  of  Montana.    March  2,  1912.) 

1.  TiMi  (J  11»)— Days. 

The  law  ordinarily  regards  the  day  as  an 
Indivisible  unit;  and  it  is  only  when  it  becomes 
necessary  to  inquire  into  the  order  of  se- 
quence of  two  or  more  events  occurring  on  the 
same  day  to  determine  a  priority,  or  when  the 
computation  includes  only  one  day  or  less,  that 
departure  from  the  rule  is  permitted. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent. 
Dig.  §  63;  Dec.  Dig.  {  11.*] 

2.  Time   (8  10*)— Comptjtation  op  Pebiob— 
Statutory  Pbotision. 

Rev.  Codes,  |  8067,  which  provides  a 
method  of  computing  the  time  in  which  "any 
act  provided  by  law"  is  to  be  done,  does  not 
refer  to  acts  which  the  law  provides  shall  be 
done,  but  ratber  to  acts  which  may  be  done 
within  a  specified  time;  and  it  is  applicable  to 
the  computation  of  a  period  of  limitation. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent. 
Dig.  {f  34-52;  Dec.  Dig.  {  10;*  Statutes,  Cent 
Dig.  I  31.] 

3.  Time   (|  10*)— Computation  of  Peeiod— 
Statctort  Provisions. 

The  purpose  of  Rev.  (Jodes,  i  8067,  which 
provides  that  the  time  in  which  an  act  pro- 
vided by  law  is  to  be  done  is  computed  by  ex- 
cluding the  first  day  and  including  the  last, 
unless  the  last  day  Is  a  holiday,  when  tlie  fol- 
lowing day  is  added,  was  to  settle  the  rule  that 
a  person  having  a  right  to  bring  an  action,  or 
to  do  any  other  act  in  the  course  of  legal  pro- 
ceedings, should  have  the  whole  of  a  legal  day 
at  the  end  of  a  prescribed  period  in  which  to 
exercise  his  option,  so  that,  where  the  period 
of  limitations  for  bringing  of  an  action  for 
libel  expired  February  22d,  a  complaint  filed 
on  February  23d  was  in  time. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent. 
Dig.  II  34-52;  Dec.  Dig.  §  10;*  Statutes,  Cent 
Dig.  I  31.] 

4.  Time  (§  10*)— Computation  op  Pkbiod— 
Statutoby  Provision. 

Under  Rev.  Codes,  j  8067,  the  date  of  pub- 
lication and  a  holiday  following  it  were  prop- 
erly excluded  from  the  computation  of  a  period 
of  limitations  in  an  action  for  libel. 

[Ed.  Note. — For  other  cases,  see  Time,  Dec. 
Dig.  S  10.*] 

6.  LiBEI.  AND   Slandbb   (8  42*)— Pbiviueobd 
Publication. 

Under  Rev.  Codes,  §  3604,  which  provides 
that  a  fair  and  true  report,  without  malice,  of 
a  judicial,  legislative,  or  other  public  or  of- 
ficial proceeding,  or  of  anything  said  in  the 
course  thereof,  is  a  privileged  publication,  a 
publication  of  a  story  as  to  inhuman  treatment 
of  children  by  their  mother,  based  on  gossip 
heard  by  a  reporter  at  a  sheriff's  office  before 


any  proceedings  In  court  for  any  purpose,  is 
not  privileged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  127-129;    Dec.  Dig.  § 

8.  Appeal   and   Ebbob    (J   927*)— Rbvibw— 

Findings  op  Fact. 

On  appeal  from  a  jud^ent  for  plaintiff  ia 
libel,  the  court  will,  in  reviewing  the  propriety 
of  denying  a  directed  verdict,  assume  as  true- 
the  evidence  of  the  witnesses  for  the  plaintiff.. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2912,  2917,  3748,  4024.- 
Dec.  f)ig.  {  927.*! 

7.  Libel  and  Slandeb  (|  7*)— Mattkbs  Li- 
belous Pes  Se. 

Under  Rev.  Codes,  g  3002,  which  provides 
that  libel  is  a  false  and  unprivileged  publica- 
tion which  exposes  any  person  to  hatred,  con- 
tempt, ridicule,  or  obloquy,  or  which  causes  him 
to  be  shunned  or  avoided,  publication  of  a 
story  that  a  mother  subjected  her  daughter  of 
tender  age  to  unspeakable  indignities,  and  forc- 
ed her  to  administer  to  the  pleasure  of  her 
male  companions,  is  sufficient  to  expose  the 
mother  to  hatred  and  contempt,  and  is  libelous 
per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  17-18;   Dec.  Dig.  $  7.*J 

8.  Libel  and  Slandbb  (}  56*)— Justipica- 
tion— Beliep  in  Tbuth. 

That  a  reporter  who  wrote  a  story  con- 
taining statements  which  were  libelous  per  se 
believed  them  to  be  fair  and  true,  and  that  the 
newspaper  published  it  as  a  fair  and  true  state- 
ment, is  no  excuse  or  justification  in  an  action 
for  the  libel. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  161-156;  Dec.  Dig.  i 
56.*] 

9.  Constitutional  Law  (f  90*)- Fbee 
Speech  —  Privileged  Communication  — 
Publication  of  News. 

Const  art.  3,  §  10,  which  guarantees  the 
right  of  free  speech,  does  not  relieve  a  news- 
paper from  liability  for  printing  an  untrue 
charge,  infamous  in  its  nature,  against  a  pri- 
vate individual,  though  there  was  no  express 
malice  in  so  doing. 

[Ed.  Note.— For  othex  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §  172;   Dec.  Dig.  |  90.*I 

10.  Libel  and  Sij^ndeb  (|  101*)— Malice- 
Burden  OF  Proof. 

Under  Rev.  Codes,  i  8327,  which  provides 
that  an  injurious  jpublication  will  be  presumed 
to  be  malicious  if  no  justifiable  motive  for 
making  it  is  shown,  where  a  publication  by  a 
newspaper  was  not  true,  and  was  libelous  per 
se,  malice  necessary  to  support  an  action  for 
libel  will  be  presumed,  in  the  absence  of  a 
lawful  excuse,  even  though  no  spite  or  ill  will 
be  shown. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {$  273-280;    Dec.  Dig.  f 

11.  Libel  and  Slandeb  (§  56*)— Excuse. 
Though  it  be  shown,  in  an  action  for  libel 

in  publishing  a  story  that  children  of  the  plain- 
tiff were  inhumanly  treated  by  her,  that  after 
the  publication  the  children  were  adjudged  de- 
pendent and  npglected,  under  Rev.  Codes,  §f 
7829-7835,  where  the  ground  of  commitment 
does  not  appear,  the  fact  thereof  will  not  jus- 
tify an  inference  that  the  published  charges 
were  true,  and  is  not  sufficient  to  excuse  the 
defendants  from  liability  for  the  libel. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  151-156;  Dec.  Dig.  § 
50.*] 

Smith,  J.,  dissenting  in  part. 
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Appeal,  from  DlStrliH:  Court,  Silver  Bow 
Coanty;  Jobn  B.  McCleman,  Judge. 

Action  by  Jenny  Kelly,  administratrix, 
against  the  Independent  Publlsb^ng  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

E.  O.  Day  and  Walter  S.  T.  Brown,  both 
of  Helena,  for  appellant  L  6.  Denny  and 
J.  O.  Davles,  both  of  Butte,  for  respondent 

BRANTLT,  O.  J.  Action  for  damages 
for  the  publication  of  a  libel.  In  the  court 
below,  the  plaintiff  had  verdict  and  Judg- 
ment The  defendant  has  appealed  from 
the  Judgment  and  an  order  denying  Its 
motion  for  a  new  trial.  The  cause  of  ac- 
tion alleged  is  the  publication  by  defendant, 
in  the  Helena  Daily  Independent  on  the 
morning  of  February  21,  1907,  of  and  con- 
cerning the  plaintiff  the  following  article: 

"Mother  Accused  by  Her  Children. 
"Mrs.  F.  B.  Miller  of  Butte,  is  arrested  on 
charge  of  assault  at  the  instance  of  Otto 
Schoenfeld,  executive  officer  of  the  state 
bureau  of  child  and  animal  protection,  who 
was  hurriedly  summoned  to  Butte  Tuesday 
night  by  W.  H.  Orr,  of  the  Silver  Bow  Coun- 
ty Humane  Society.  Mrs.  F.  B.  Miller  was 
arrested  and  placed  in  the  county  Jail  this 
afternoon  on  the  charge  of  assault  upon 
her  fifteen  year  old  daughter.  The  charge 
is  but  nominal  and  behind  is  a  story  of 
horrible  brutality  and  a  peculiar  condition 
of  domestic  affairs,  according  to  the  three 
children  of  the  woman.  It  is  alleged  by  the 
older  daughter  who  goes  by  the  name  of 
Ruth  Harris,  the  latter  the  name  of  the 
woman's  second  husband,  that  the  younger 
daughter,  Helen,  eleven  years  of  age,  has 
been  compelled,  at  the  command  of  the 
mother,  to  submit  to  Unspeakable  Indignities 
forced  upon  her  by  men  who  have  been 
repeatedly  invited  to  their  home  at  1121 
South  Wyoming  street  where  the  most  in- 
decent orgies  are  alleged  to  have  been  con- 
tinued through  the  night. 

"Threatened  Their  lives. 

"The  mother,  Mrs.  Miller,  is  said  to  be 
a  confirmed  drunkard.  It  is  alleged  that 
on  several  occasions  she  has  thrown  a  huge 
butcher  knife  at  the  children  and  has  threat- 
ened to  kill  them  if  they  were  taken  from 
her.  The  two  girls  were  taken  from  school 
this  afternoon  by  Mr.  Schoenfeld,  and  they 
have  been  placed  temporarily  in  the  Paul 
Clark  Home.  The  matter  will  be  taken  up 
before  Judge  Donlan  to-morrow  morning  and 
the  girls  will  probably  be  sent  to  the  Or- 
phans' Home  in  Helena.  There  is  also  a  boy 
twelve  years  of  age,  and  what  dlsiX)sitlon 
win  be  made  of  him  has  not  yet  been  de- 
cided." 

Among  other  defenses,  the  defendant  plead- 
ed the  statute  of  limitations.  Plaintiff  in- 
terposed a  deuiaL     At  the  commencement 


of  the  trial,  the  defendant  objected  to  the 
introduction  of  evidence,  on  the  ground  that 
it  appearing  from  the  complaint  that  the 
publication  was  made  on  February  21,  1907, 
and  that  the  complaint  was  not  filed  until 
February  23,  1909,  the  action  was  barred 
by  the  provision  of  the  statute.  The  ol)- 
Jection  was  overruled.  At  the  close  of  the 
evidence,  the  defendant  requested  the  court 
to  direct  a  verdict  in  its  favor.  The  request 
was  denied.  The  contritions  made  in  this 
court  are  based  upon  these  two  rulings. 
Some  teciinlcal  questions  arising  upon  the 
form  of  the  plea  of  the  statute  and'  the 
reply  thereto  are  argued  in  the  brief.  We 
shall  not  notice  these,  because  they  do  not 
affect  the  merits  of  these  appeals. 

It  was  admitted  In  the  district  court,  nd 
also  at  the  argument  in  this  court  that 
the  article  in  question  was  published  on 
the  morning  of  February  21,  1907,  and  that 
this  action  was  commenced  on  February 
23,  1909.  February  21,  1909,  fell  on  Sunday, 
a  holiday.  The  following  day  was  also  a 
holiday.  The  position  of  counsel  for  de- 
fendant is  that  in  computing  the  two-year 
period  of  limitation  prescribed  by  the  stat- 
ute for  actions  for  libel  (Rev.  Codes,  {  6448) 
the  day  of  publication  must  be  Included, 
because  the  right  of  action  accrues  on  that 
day.  Hence  that  the  district  court  should 
have  sustained  the  objection  and  held  the 
action  barred.  If  counsel's  assumption  is 
correct,  their  conclusion  Is  also;  for  If  the 
two-year  period  be  computed,  either  in  cal-, 
endar  years,  or  in  years  of  365  days  each, 
excluding  the  added  day  of  the  year  1908, 
a  leap  year  (Rev.  Codes,  S  2029),  by  the 
rule  relied  on  by  counsel,  the  limitation  ex- 
pired at  midnight  on  February  20,  1909. 
From  this  point  of  view,  of  coarse,  the 
two  holidays  following  are  entirely  out- 
side of  the  limitation  period  and  need  not 
be  considered.  The  question,  therefore,  la, 
first,  whether  in  computing  the  limitation 
period  the  first  day  is  to  l>e  excluded;  and. 
If  so,  second,  whether  the  two  holidays  are 
to  be  excluded  also. 

[1]  For  most  purposes,  the  law  regards 
the  day  as  an  Individual  unit  It  Is  only 
when  it  becomes  necessary  to  inquire  into 
the  order  of  sequence  of  two  or  more  events 
occurring  on  the  same  day,  for  the  purpose 
of  determining  a  question  of  priority  of 
right,  or  when  the  computation  includes 
only  one  day  or  less,  that  departure  from 
this  rule  is  permitted.  Harmon  v.  O>mstock 
Horse  &  Cattle  Co.,  9  Mont  243,  23  Paa 
470;  Rev.  Codes,  i  8071.  In  Lester  v.  Gar- 
land, 15  Ves.  Jr.  248,  it  was  said:  "Our 
law  rejects  fractions  of  a  day  more  gen- 
erally than  tlie  civil  law  does.  The  effect 
is  to  render  the  day  a  sort  of  indivisible 
point  so  that  an  act  done  in  the  compass 
of  It  is  no  more  referable  to  any  one  than 
to  any  other  portion  of  It;  but  the  act  and 
day  are  coextensive,  and  therefore  the  act 
cannot  be  passed  until  the  day  is  passed." 
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[2]  There'  Is  some  confUBloii  In  the  de- 
cisions of  the  courts  upon  the  subject.  In 
the  case  cited,  the  conclusion  was  reached 
that  no  general  rule  can  he  laid  down,  be-' 
cause  cases  would  occur  the  reason  of  which 
would  require  exceptions  to  be  made.  The 
result  of  this  decision,  however,  was  that 
earlier  cases  (Norrls  v.  Gawtry,  Hob.  139; 
Bellasis  v.  Hester,  1  Ld.  Raym.  280 ;  '  Rex 
▼.  Adderley,  2  Dougl.  463 ;  Castle  v.  Burdltt, 
3  T.  B.  623.  100  Eng.  Rep.  Reprint,  768), 
which  held  that  the  computation  was  to  be 
made  from  the  act  done,  and  that  the  day 
on  which  the  act  was  done  should  be  In- 
cluded, were  overruled.  The  rule  applied 
In  the  cases  last  mentioned  has  been  adopted 
by  some  of  the  courts  in  this  country,  as 
Is  shown  by  the  following  cases:  Geneva 
Cooperage  Co.  v.  Brown,  124  Ky.  16,  98  S. 
W.  279,  124  Am.  St.  Rep.  388;  Aultman  & 
Taylor  Co.  v.  Syme,  163  N.  T.  54,  57  N.  E. 
168,  79  Am.  St  Rep.  565 ;  Peterson  v.  Geor- 
gia R.  R.  &  Banldng  Co.,  97  Ga.  798,  25  S. 
E.  370;  Shlnn  v.  Tucker,  33  Ark.  421.  This 
was  formerly  the  rule  In  Massachusetts; 
the  court  basing  Its  decision  on  Norris  t. 
Gawtry,  supra  (Presbrey  v.  Williams,  15 
Mass.  193) ;  but  in  the  case  of  Seward  t. 
Hayden,  150  Mass.  158,  22  N.  E.  629,  5  h. 
R.  A.  844,  15  Am.  St.  Rep.  183,  Presbrey  v. 
Williams  was  overruled.  The  court  said: 
"But  in  computing  time  under  statutes  and 
contracts  the  law  disregards  fractions  of 
a  day,  unless,  on  account  of  the  subject- 
matter,  or  for  other  important  reasons, 
justice  requires  tliat  they  should  be  regard- 
ed. This  rule  is  universally  held  applicable 
to  computations  under  the  statute  of  limita- 
tions." The  current  of  authority  supports 
the  rule  thus  stated.  Owen  v.  Slatter,  26 
Ala.  547,  62  Am.  Dec.  745 ;  Blackman  v. 
Nearlng,  43  Conn.  56,  21  Am.  Rep.  634 ;  Mc- 
Culloch  V.  Hopper,  47  N.  J.  Law,  189,  54 
Am.  Rep.  146;  Perkins  v.  Jennings,  27 
Wash.  145,  67  Pac.  590;  Warren  v.  Slade, 
23  Mich.  1,  9  Am.  Rep.  70;  Grant  v.  Pad- 
dock, 30  Or.  312,  47  Pac.  712;  Menges  v. 
Frlck,  73  Pa.  137,  13  Am.  Rep.  731;  Pugh 
V.  Reat,  107  111.  440;  Cowan  v.  Donaldson, 
95  Tenn.  322,  32  S.  W.  457 ;  Spencer  v.  Haug, 
45  Minn.  231,  47  N.  W.  794;  Nebola  v.  Min- 
nesota Iron  Co.,  102  Minn.  89,  112  N.  W.  880. 
A  collection  of  cases  will  be  found  In  a  note 
appended  to  the  last  case  cited,  in  12  Ann. 
Cas.  56. 

Most  of  the  foregoing  cases  are  founded 
upon  contract.  But,  if  the  day  is  to  be  re- 
garded as  a  unit,  there  Is  no  reason  why 
the  rule,  as  applied  to  actions  ex  contractu, 
should  not  apply  to  actions  ex  delicto  also; 
otherwise  there  Is  a  lack  of  uniformity  in 
its  application,  and  the  result  is  that  in 
the  latter  class  of  cases  the  period  of  limita- 
tion is  shortened  by  the  portion  of  the  day 
which  has  expired  before  the  doing  of  the 
wrong  out  of  which  the  cause  of  action 
arises.  There  is  no  sound  reason  why  the 
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distinction  should  be  made.  The  statute 
provides:  "The  time  in  which  any  act  pro-' 
vlded  by  law  Is  to  be  done  is  computed  by 
excluding  the  first  day  and  including  the 
last,  unless  the  last  day  Is  a  holiday,  and 
then  it  is  also  excluded."  Rev.  Codes,  ( 
8067.  It  ^was  pointed  out  in  Perkins  v. 
Jennings  and'  Grant  v.  Paddock,  supra,  that 
the  purpose  of  this  provision  was  to  es- 
tablish a  general  rule  for  the  computation 
of  time,  in  order  that  confusion  may  be 
avoided  and  harmony  prevail.  We  think 
this  is  the  correct  view,  because  it  furnishes 
a  certain  guide  for  the  computation  of  time 
as  applied  to  the  statute  of  limitations  in 
all  cases,  and  also  as  applied  to  matters  of 
procedure  in  the  courts.  The  words  "any 
act  provided  by  law,"  as  used  in  the  stat- 
ute, do  not  refer  to  acts  which  the  law  pro- 
vides shall  be  done,  but  to  acts  which  may 
be  done  within  a  specified  time.  The  sec- 
tion has  always  been  held  by  this  court  to 
apply  to  the  time  within  which  ah  appeal 
may  be  taken,  to  the  time  within  which 
a  notice  of  intention  to  move  for  a '  new 
trial  may  be  given,  or  to  the  time  within 
which  any  other  motion  or  proceeding  may 
be  had  in  the  course  of  litigation  in  courts 
(Jackway  v.  Hymer,  42  Mont  169,  111  Pac. 
720,  and  cases  cited) ;  and  yet  the  doing  of 
any  of  these  things  is  not  compulsory,  be- 
cause required  by  law  to  be  done,  but  are  to 
be  done  at  the  option  of  the  parties.  If 
the  provision  has  no  application  to  the  time 
within  which  an  action  must  be  brought 
then,  by  the  same  rule,  it  has  no  application 
to  matters  of  procedure,  and  must  be  applied 
only  to  acts  enjoined  by  law. 

[3,  4]  The  rule  of  exclusion  of  the  last  day 
of  the  limitation  when  it  falls  on  a  holiday 
was  recognized  in  this  jurisdiction  prior  to 
the  enactment  of  any  legislation  on  the  sub- 
ject Schnepel  v.  Mellen,  3  Mont  118.  We 
think  the  purpose  of  the  legislation  was  also 
to  settle  the  rule  in  this  behalf,  so  that  a 
person  having  a  right  to  bring  an  action, 
or  to  do  any  other  act  in  the  course  of  legal 
proceedings,  might  have  the  whole  of  a  legal 
day  at  the  end  of  the  prescribed  period  in 
which  to  exercise  his  option.  In  any  event, 
it  settles  the  rule  of  computation  in  both 
respects.  The  district  court  properly  applied 
It  to  the  exclusion  of  the  day  of  publication, 
and  also  the  two  holidays  appearing  In  suc- 
cession on  the  21st  and  22d  of  February, 
1900. 

[5]  The  second  contention  of  counsel  is 
that  the  court  erred  in  refusing  to  direct 
a  verdict  for  defendant,  because  the  evi- 
dence disclosed  that  the  publication  of  the 
article  was  privileged.  Section  3604,  Re- 
vised Codes,  declares:  "A  privileged  pub- 
lication is  one  made:  •  •  •  4.  By  a 
fair  and  true  report,  without  malice,  of  a 
Judicial,  legislative,  or  other  public  oaaicial 
proceeding,  or  of  anything  said  in  the  course 
thereof."    The  argument  is  that  the  article 
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Is  an  acconnt  of  tbe  arrest  of  the  plaintiff, 
together  wltb  a  statement  of  some  one  rel- 
ative to  the  proof  in  support  of  the  charge 
upon  which  the  arrest  was  made;  that  there 
Is  nowhere  in  it  a  distinct  assertion  that 
she  was  guilty  of  tbe  charge;  that  it  leads 
only  to  the  conclusion  tliat  such  charge  was 
made  against  her  in  judicial  proceedings; 
that  it  is  neither  alleged  nor  proved  that 
it  was  published  maliciously,  and  hence  that 
it  falls  within  the  protection  of  the  pro- 
vision of  the  statute  quoted. 

The  evidence  tends  to  show  that  the  plain- 
tiff has  been  a  resident  of  Butte  for  many 
years,  occupying  her  own  borne;  that  at  the 
time  of  tbe  publication  her  three  children — 
two  girls,  Ruth  and  Helen,  of  tbe  ages  of  14 
and  11  years,  respectively,  and  a. boy,  Thom- 
as, of  the  age  of  13  years — were  attending 
the  public  school;  that  she  had  l)een  di- 
vorced from  a  former  husband,  the  father 
of  the  children,  and  was  living  ■with  one 
Miller  as  bis  wife,  but  whether  married  to 
him  or  not  does  not  appear;  that  Miller 
did  not  stay  at  the  family  borne,  but  went 
from  place  to  place  as  he  could  find  work 
at  bis  trade,  being  a  painter  and  decorator; 
that  the  plaintiff  earned  the  principal  part 
of  tbe  family  support  by  renting  rooms,  re- 
ceiving help  from  Miller  in  the  way  of 
money,  from  time  to  time,  as  he  was  able  to 
earn  it;  that  the  day  before  the  publication 
of  the  article  Mr.  Schoenfeld,  a  state  hu- 
mane officer,  in  company  with  the  divorced 
husband,  having  talien  the  children  from 
school,  held  them  in  custody  until  the  next 
day,  whei»,  upon  a  charge  of  vagrancy  and 
incorrigibility,  he  procured  their  commitment 
as  follows:  Ruth  to  the  state  reform  school, 
Thomas  to  the  state  orphans'  home,  and 
Helen  to  the  custody  of  the  bimiane  officers; 
that  plaintiff,  having  learned  that  the  chil- 
dren bad  been  taken  from  school,  went  to 
the  sheriff's  office,  where  they  were  being 
detained  for  the  time  being,  to  secure  their 
release;  that  at  the  Instance  of  Mr.  Schoen- 
feld, but  without  charge  preferred  by  him 
or  any  one  else,  and  without  a  warrant,  she 
was  put  in  jail,  where  she  was  detained  for 
two  days  and  then  released;  that  no  charge 
was  ever  made  against  her,  either  by  one 
of  the  children  or  any  one  else;  that  she  was 
not  permitted  to  appear  as  a  witness,  or  oth- 
erwise, at  the  bearing,  which  resulted  in  the 
commitment  of  the  children;  and  that  subse- 
quently she  secured  their  release  and  had 
them  at  home  at  the  time  of  the  trial.  The 
evidence  tended  further  to  show  that  at  no 
time  prior  to  the  action  taken  by  the  humane 
officer  was  there  anything  immoral  or  inde- 
cent in  the  life  of  plaintiff,  except  what 
might  be  inferred  as  to  her  relations  with 
Miller  (though  what  they  were  does  not  ap- 
pear), or  that  she  ever  at  any  time  subject- 
ed any  of  the  children  to  any  abuse  or  in- 
dignities of  any  kind,  or  permitted  them  to 
be  subjected  to  wrong,  or  that  they  suffered 
any  wrong,  at  the  hands  of  others.    On  the 


contrary.  It  appears  that  she  was  kind  and 
considerate  in  her  conduct  toward  them,  and 
took  such  care  of  them  as  she  could.  The 
elder  daughter  testified  that  men  did  not 
visit  her  mother  or  frequent  tbe  house,  ex- 
cept those  who  had  rooms  there,  either  alone 
or  with  their  families.  She  stated  that  she 
and  her  brother  and  sister  had  always  been 
treated  kindly  by  her  mother;  that  she  had 
never  been  assaulted  by  her  mother;  that 
she  had  never  so  stated  to  any  one;  that 
she  was  Sot  allowed  to  have  boy  friends; 
that  she  was  not  permitted  to  go  uptown  to 
places  of  entertainment  in  the  evening,  but 
was  required  to  be  at  home;  and  that  she 
never  told  any  person  that  her  sister  had 
been  compelled  by  her  mother  to  submit  to 
unspeakable  indig^ilties,  or  to  any  indignities, 
at  the  hands  of  any  person.  Some  of  tbe 
roomers  testified  that  the  plaintiff  treated 
the  children  kindly,  and  that,  so  far  as  they 
had  observed,  she  had  never  used  any  vio- 
lence toward  any  of  them. 

The  reporter  who  prepared  the  article 
testified  that  the  story  contained  in  it  was 
based  upon  information  obtained  at  tbe 
sheriffs  office;  that  it  was  intended  to  be 
and  was  a  fair  statement  of  the  facts  as 
they  were  detailed  to  him,  and  that  he  at 
the  time  believed  them  to  be  as  stated  by 
him.  There  was  no  testimony  offered  to 
confirm  any  of  the  statements  contained  in 
tbe  article,  except  the  entry  in  the  minutes 
of  tbe  district  court,  showing  the  order  of 
commitment  of  tbe  children,  and  the  jail 
register,  which  purported  to  show  tliat  plain- 
tiff was  committed  to  jail  for  vagrancy  up- 
on the  authority  of  Mr.  Schoenfeld.  There 
was  no  evidence  tending  to  show  that  in 
gathering  material  for  the  story  the  report- 
er had  any  conversation  with  the  children, 
or  with  any  one  who  had  conversed  with 
them.  No  witness  testified  that  plaintiff  was 
guilty  of  any  misconduct  at  the  jail.  There 
is  no  evidence  as  to  what  occurred,  other 
than  that  detailed  above. 

[8,  7]  Whatever  may  be  said  as  to  tbe  ex- 
tent of  the  privilege  extended  to  publishers 
of  newspapers  in  reporting  Judicial  or  other 
public  official  proceedings,  the  article  in 
question  is  not,  and  does  not  purport  to  be, 
such  a  report  In  fact,  it  was  written  prior 
to  the  institution  of  any  proceeding  in  court 
for  any  purpose.  The  Information  against 
the  children  was  filed  on  February  21st, 
after  publication  was  made.  There  was 
nothing  to  justify  the  statement  even  as  to 
an  arrest  of  plaintiff,  other  than  tbe  high- 
handed action  in  the  sheriffs  olfice,  which 
resulted  in  her  being  thrown  in  jail  on  the 
preceding  day.  The  story  is  no  more  nor 
less  than  what  It  purports  to  be — a  sensa- 
tional detail  of  charges  of  the  inhuman  and 
unspeakable  crimes  by  the  mother  against 
the  children,  the  material  for  which  was 
gathered  by  the  reporter,  not  from  any  pro- 
ceeding witnessed  by  him,  but  at  secondhand 
from  the  gossip  heard  at  the  sheriff's  office. 
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It  Is  not  a  ftilr,  true  story.  If  the  evidence 
of  the  different  witnesses  is  to  be  accepted 
as  true — and  for  the  purposes  of  this  case 
it  must  be  so  accepted — the  least  Investiga- 
tion by  the  reporter  would  have  disclosed, to 
him,  not  only  that  the  plaintiff  was  not  un- 
der arrest  upon  a  nominal  charge  of  assault 
upon  one  of  her  own  children,  but  also  that 
the  story  behind  it,  of  her  horrible  brutality 
and  unspeakable  indignities  to  which  the 
other  daughter  had  been  compelled  by  her 
mother  to  submit  at  the  hands  of  men  dur- 
ing night-long  orgies,  was  wholly  untrue. 
To  say  nothing  of  the  other  features  of  the 
story,    its    reference   to '  unspeakable  Indlg- 

I  nitles  to  which  the  mother  subjected  her 
daughter  of  tender  years,  impliedly  to  ad- 

!  minister  to  the  pleasure  of  her  male  com- 
panions, is  in  itself  sufficient  to  expose  the 
mother  to  the  hatred  and  contempt  of  every 
right-thinking  person.  Under  the  statute 
(Rev.  Codes,  {  3602),  the  statement  Is  libel- 
ous per  se,  and  the  plaintiff  was  not  requir- 
ed to  allege  and  prove  special  damages. 
I'axton  V.  Woodward,  31  Mont.  195,  78  Pac. 
215,  107  Am.  St.  Kep.  416,  3  Ann.  Cas.  546; 
Odgers  on  Xiibel  and  Slander,  p.  53;  Newell 
on  Slander  and  Libel,  §  17. 

[I]  If  the  writer  had  merely  stated  the 
facts  as  they  actually  were  the  result  would 
have  been  an  account  of  the  doings  of  the 
officers,  involving  no  charge  agalnjst  plaintiff 
whatever.  Instead  of  verifying  the  state- 
ments of  the  officers  as  made  to  him  by 
prosecuting  an  Inquiry  to  ascertain  the  truth 
of  them,  Intent  upon  making  a  good  story, 
be  accepted  them  without  question,  thus 
holding  up  the  plaintiff  to  the  obloquy  of 
every  reader  as  a  person  to  be  shunned  and 
avoided  by  every  decent  man  and  woman  in 
the  community.  The  fact  that  he  believed 
it  to  be  fair  and  true,  or  that  the  defendant, 
accepting  It  as  true,  published  it  as  a  fair  and 
true  statement,  is  no  excuse  or  justification. 
It  was  said  by  the  Supreme  Court  of  Cali- 
fornia, in  Oilman  v.  McClatchy,  111  Cal.  606, 
44  Pac.  241,  a  case  similar  In  its  facts  to 
this  case:  "If  A.  says  B.  is  a  thief,  and  C. 
publishes  the  statement  that  A.  said  B.  was 
a  thief,  in  a  certain  sense  this  would  be  the 
truth,  but  not  in  the  sense  that  the  law 
means.  It  would  constitute  no  defense  to 
C;  for  It  would  be  but  a  repetition  by  him  of 
a  slanderous  charge.  His  defense  must  con- 
sist in  showing  that  In  fact  B.  was  a  thief." 
[•]  The  right  of  free  speech  is  guaranteed 
by  the  Constitution.  Article  3,  §  10.  It  Is 
there  declared  that  no  law  shall  be  enacted 
impairing  it,  and  that  every  person  shall  be 
free  to  speak,  write,  or  publish  whatever 
he  will  on  any  subject.  At  the  same  time. 
It  leaves  the  way  open  by  which  every  one 
who  abuses  his  privilege  may  be  brought  to 
account.  The  court,  in  Oilman  v.  McClatchy, 
supra,  after  discussing  at  some  length  the 
purpose  of  this  provision,  concludes:  "As 
the  law  stands,  pecuniary  compensation  is 
all  that  can  be  recovered  for  libel,  however 


damaging  It  may  be.  But  no  one  pretends 
that  this  compensation  re-establishes  the  In- 
jured man  or  rehabilitates  his  reputation. 
The  damage  done  may  be,  and  frequently  Is, 
irreparable.  In  this  case,  appellants  ask  for 
such  an  extension  of  the  law  as  would  give 
immunity  to  publishers  of  libels,  provided 
express  malice  in  the  publication  be  absent. 
In  other  words,  their  contention  resolves  It- 
self into  this:  That  a  newspaper  is  a  pur- 
veyor of  news.  The  people  have  the  right 
to  read  the  news.  Any  story  gleaned  by  a 
reporter  as  this  was  gleaned,  and  published 
in  the  ordinary  course  of  newspaper  busi- 
ness, without  personal  malevolence  against 
the  victim  of  the  tale,  should  be  held  privi- 
leged. In  support  of  this  contention,  there 
Is  neither  authority,  law,  nor  justice.  No 
point  of  similarity  can  be  found  between  this 
case  and  those  which  protect  a  publisher 
who,  in  good  faith,  discusses*  the  habits, 
qualifications,  and  official  conduct  of  a  per- 
son holding  a  public  office,  or  presenting 
himself  as  a  candidate  therefor.  Even  In 
the  latter  cases,  a  'line  must  be  drawn  be- 
tween hostile  criticism  upon  public  conduct 
and  the  imputation  of  bad  motives  or  crim- 
inal offenses,  where  such  motives  or  offenses 
cannot  be  justly  and  reasonably  inferred 
from  the  conduct'  Neeb  v.  Hope,  111  Pa. 
145,  2  Atl.  568.  But  to  extend  this  doctrine 
and  to  seek  to  apply  it,  as  here,  to  a  charge, 
infamous  tn  its  nature  and  false  in  its  facts, 
against  a  private  individual  would  be  to 
put  upon  the  people  a  greater  evil  than  that 
which  the  Constitution  sought  to  prevent." 
Speaking  on  the  same  subject,  the  Su- 
preme Court  of  Michigan,  in  McAllister  v. 
Press  Co.,  76  Mich.  338,  43  N.  W.  431,  16 
Am.  St.  Rep.  318,  said:  "No  newspaper  has 
any  right  to  trifle  with  the  reputation  of  any 
citizen,  or,  by  carelessness  or  recklessness, 
to  injure  his  good  name  and  fame  or  busi- 
ness. And  the  reporter  of  a  newspaper  has 
no  more  right  to  collect  the  stories  on  the 
street,  or  even  to  gather  information  from 
policemen  or  magistrates,  out  of  court,  about 
a  citizen,  and  to  his  detriment,  and  publish 
such  stories  and  information  as  facts  in  a 
newspaper,  than  has  a  person,  not  connected  ' 
with  a  newspaper,  to  whisper  from  ear  to 
ear  the  gossip  and  scandal  of  the  street.  If 
true,  such  publication  or  such  speaking  may 
be  privileged;  but,  if  false,  the  newspaper, 
as  well  as  the  citizen,  must  be  responsible  to 
any  one  who  is  wronged  and  damaged  there- 
by. It  is  indignity  enough  for  an  honest 
man  to  be  arrested  and  put  in  prison  for  an 
offense  of  which  he  is  innocent,  and  for 
which  indignity  ofttimes  be  has  no  redress, 
without  being  further  subjected  to  the  wrong 
and  outrage  of  a  false  publication  of  the 
circumstances  of  such  an  arrest  and  im> 
prisonment,  looking  towards  his  guilt,  with- 
out remedy.  And  no  sophistry  of  reason- 
ing and  no  excuse  of  the  demand  of  the  pub- 
lie  for  news,  or  of  the  peculiarity  and  magni- 
tude of  newspaper  work,  can  avail  to  alter 
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tbe  law,  except,  perhaps,  by  positiTe  stat- 
ute, wMcb  is  doubtful,  BO  as  to  leave  a  par- 
ty tbus  iDjurecl  without  any  recompense  for 
a  wrong  which  can  even  now,  as  tbe  law 
stands,  never  be  adequately  compensated  to 
one  who  loves  his  reputation  better  than 
money."  Within  the  limits  defined  by  these 
cases,  tbe  publisher  Is  within  his  rights.  He 
cannot  go  beyond  them  without  subjecting 
himself  to  tbe  penalties  of  tbe  law. 

[10,11]  Counsel  argue  that  tbe  fact  that 
the  district  court,  after  the  publication,  ad- 
Judged  that  tbe  children  were  dependent  and 
neglected,  under  tbe  provisions  of  the  stat- 
ute applicable  (Rev.  Codes,  H  7829-7835),  is 
a  conclusive  reason  why  the  publication  was 
at  least  a  quasi  privileged  one,  and  that  the 
burden  was  upon  tbe  plaintiff,  not  only  to 
show  the  falsity  of  some  of  the  statements 
contained  in  it,  but  also  that  they  were 
known  to  be  false,  or,  by  the  exercise  of 
ordinary  care,  their  falsity  could  have  been 
ascertained  by  the  defen^nt  As  we  have 
already  said,  the  story  In  Its  essential  par- 
ticulars was  not  true.  It  was  libelous  per 
se.  In  such  case,  the  law  presumes  malice, 
in  the  absence  of  lawful  excuse,  even  though 
no  spite  or  ill  will  is  shown.  Rev.  Codes,  § 
8327.  On  what  particular  ground  the  court 
committed  the  children  does  not  appear;  but 
at  most  tbe  fact  of  their  commitment  does 
not,  under  the  circumstances,  Justify  any  in- 
ference, other  than  that  they  were  depend- 
ent or  Incorrigible.  It  furnishes  no  ground 
for  tbe  cpnclusion  that  any  of  the  published 
charges  against  the  plaintllf  were  true;  and 
It  was  only  by  proof  of  their  truth  that  the 
defendant  could  Justify  them. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOW  AY,  J.,  concurs. 

SMITH,  J.  I  agree  with  all  that  Is  said 
by  the  Chief  Justice  In  the  foregoing  decision 
concerning  the  second  question  involved;  but 
I  am  of  opinion  that  the  case  of  Geneva 
Cooperage  Co.  v.  Brown,  124  Ky.  16,  96  S. 
W.  279,  124  Am.  St.  Rep.  388,  was  decided  on 
correct  principles  of  law,  and  that  the  plain- 
tiff's cause  of  action  In  the  instaint  case  was 
barred  by  the  statute  of  limitations. 

(46  Mont.    238) 

WINTERSCHEID  v.  REICHLB. 
(Sapreme  Court  of  Montana.    March  20,  1912.) 

1.  liANDLoan  ANO  Tenant  (|  132*)— Pbbmises 
—Tbespass— Actions— Evidence. 

In  an  action  by  a  tenant  asainst  his  land- 
lord for  trespass  upon  the  demised  premises, 
evidence  held  sufficient  to  go  to  the  jury  on  the 
issue  of  trespass. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  460-404,  467-469;  Dec. 
Dig.  $  132.»] 

2.  Trespass  (§  45*)— Actions— Evidence. 

In  an  action  for  trespass  on  land  where 
punitive  damages  are  claimed,  evidence  of  the 


financial  condition  of  defendant  is  admissible, 
though  where  several  defendants  are  sued  joint- 
ly, it  is  erroneous  to  allow  the  qury  to  take  into 
consideration  the  pecuniary  ability  of  each  in- 
dividual defendant. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  §§  11(5-122 ;    Dec.   Dig.  |  45.  •] 

3.  Appeal  and  Ebboh  (§  232*)— Presentation 
OP  Grounds  of  Review  in  Court  Below 
— SuFFiciENCT  OP  Objection. 

In  an  action  of  trespass  on  land  where 
there  were  several  defendants,  the  court  charg- 
ed that  punitive  damages  might  be  awarded,  and 
that  the  financial  condition  of  the  defendants 
might  be  considered.  Hetd,  that  an  objection 
that  there  was  no  evidence  to  justify  a  finding 
that  defendant  was  guilty  of  oppression  or  mal- 
ice or  that  his  actions  caused  plaintitt  to  suffer 
any  grief,  shame,  or  fear  did  not  raise  for  re- 
view the  question  of  vice  in  the  instruction  in 
permitting  the  jnry  to  take  into  consideration 
the  pecuniary  ability  of  each  individual  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  §§  1351,  1368,  1430,  1431; 
Dec.  iMg.  {  232.*] 

4.  Appeal  and  Erbob  (J  761*)— Briefs— Ab- 

OUMKNTS. 

Questions  not  argued  in  an  appellant's 
brief  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3006;    Dec.  Dig.  {  781.*] 

5.  Landlord  and  Tenant  (|  132*) — Premises 
—Trespass— Damages— ExcEsaivENEss. 

In  an  action  for  punitive  and  compensato- 
ry damages  sustained  by  reason  of  trespass  up- 
on land  of  which  plaintiff  was  a  tenant,  an 
award  of  $700  damages  was  excessive  by  $450, 
where  it  appeared  that  plaintiff  refused  to  move 
from  the  premises  in  accordance  with  the  direc- 
tion of  defendant,  the  lessor,  and  that  aside 
from  the  injury  to  her  feelings  the  only  actual 
damage  claimed  did  not  amount  to  more  than 
$200. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  |i  460-464,  467-468;  Dec 
Dig.  i  132.*] 

Appeal  from  District  Court,  Silver  Bow 
County ;  John  B.  McCleman,  Judge. 

Action  by  May  WIntersctaeid  against  Au- 
gust E.  Relchle  and  another.  From  a  Judg- 
ment for  plaintiff  against  the  named  defend- 
ant he  appeals.  Affirmed  on  condition  that 
plaintiff  enter  remittitur. 

John  J.  McHatton  and  Jas.  E.  Murray,  both 
of  Butte,  for  appellant.  Charles  Mattlson 
and  M.  J.  Cavanaugh,  both  of  Butte,  and  J. 
A.  Poore,  of  Helena,  for  respondent 

SMITH,  J.  Plaintiff  brought  this  action  to 
recover  compensatory  and  also  punitive  dam- 
ages alleged  to  have  been  sustained  by  reason 
of  a  trespass  upon  property  of  which  she  was 
the  tenant  It  appears  that  the  defendant 
Relchle  owned  the  property,  and  desired  her 
to  vacate  the  same,  and  thus  enable  him  to 
remove  the  house  occupied  by  her  and  erect 
another  structure  In  its  place.  On  August  31, 
1909,  Relchle  sold  the  house  to  one  Firpo, 
stipulating  in  the  bill  of  sale,  "said  bouse 
to  be  removed  as  soon  as  vacated  by  present 
tenants."  referring  to  the  plaintiff.  Defend- 
ant Palmer  was  employed  by  Plrpo  to  do  the 
actual  work  of  moving  the  honse.    PlalntltTs 
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rent  had  been  paid  np  to  and  Including  Sep- 
tember T,  1909,  and  either  on  that  date,  or  a 
day  or  two  later,  and  while  she  was  still  oc- 
cupying the  premises  under  a  sort  of  tacit 
arrangement  or  understanding  with  Reichle 
that  she  might  remain  there  until  she  found 
another  house,  but  that  she  should  do  so  as 
soon  as  possible.  Palmer  began  to  raise  the 
house,  and  thereby  caused  some  of  her  furni- 
ture and  household  nteuslls  to  be  broken  and 
damaged.  It  further  appears  that  Reichle 
was  quite  anxious  to  get  possession  of  the 
property  so  as  to  enable  him  to  proceed  with 
his  plans,  and  on  August  20th,  for  the  pur- 
pose, perhaps,  of  frightening  her  so  that  she 
would  move  promptly,  he  served  her  with  no- 
tice that  after  September  7th  her  rent  would 
be  greatly  increased.  After  the  service  of 
this  notice,  Reichle  and  his  agent.  Came,  con- 
tinually importuned  her  to  vacate  the  house, 
sometimes  requesting  and  again  demanding 
that  she  do  so,  and  frequently  Intimated  to 
her  that,  if  she  did  not  vacate,  they  would 
"force  her  out,"  and  "have  her  on  Jack-screws 
and  out  on  the  street."  She  testified:  "They 
would  be  abusive  to  me.  They  would  be  In- 
sulting." And,  although  there  is  not  any  tes- 
timony to  Justify  the  conclusion  that  she  was 
actually  abused  or  insulted,  the  Jurors  might 
well  have  believed,  if  they  credited  her  testi- 
mony, that  every  possible  means  was  employ- 
ed to  frighten  her  into  giving  up  possession. 
She  also  testified  that  they  "bothered  her  so 
she  would  frequently  break  down  and  cry," 
protesting  that  she  was  "doing  her  best  to 
find  another  house,"  but  was  encountering 
considerable  di£Bculty  in  that  regard  by  rea- 
son of  the  fact  that  she  bad  no  money.  The 
foregoing  narrative  is,  of  course,  founded  or 
the  testimony  of  the  respondent  herself,  and 
la,  we  think,  a  fair  statement  of  the  grievance 
of  which  she  complains,  omitting  a  detailed 
account  of  the  alleged  damages  sustained. 
In  addition  to  the  evidence-  of  which  a  sum- 
mary has  been  given,  W.  H.  Goodland,  a 
deputy  county  assessor  of  Silver  Bow  county, 
produced  from  his  oflice  a  so-called  "Pres- 
ent Ownership  Book,"  and  testified  there- 
from that  in  the  year  1911  (the  trial  was  had 
on  the  11th  day  of  April,  1911)  Belcble  was 
assessed  for  taxation  purposes  on  property 
valued  at  $25,000,  and  a  firm  of  which  he 
was  a  member  was  assessed  on  $30,000  worth 
of  property.  This  testimony  was  objected  to 
as  Incompetent,  and  for  the  further  reason 
"that  present  ownership  books  are  not  the 
best  evidence  of  the  property  possessed  by 
any  person."  The  court  charged  the  Jury 
that  they  were  at  liberty  to  assess  punitive 
damages  against  both  Reichle  and  Palmer, 
and  in  so  doing  might  take  into  considera- 
tion "the  financial  condition  of  the  defend- 
ants." There  was  no  evidence  of  Palmer's 
pecuniary  circumstances.  The  instruction 
Jnst  referred  to  was  objected  to  by  counsel 
for  Reichle,  on  the  sole  ground  that  there 
was  not  any  evidence  to  Justify  a  finding  that 


be  was  guilty  of  oppression  or  malice,  or  that 
his  actions  caused  plaintiff  to  suffer  any 
"grief,  shame,  or  fear."  The  Jury,  in  order 
to  extricate  themselves  from  the  dilemma 
thus  presented,  returned  two  verdicts,  one 
against  Palmar  for  $200  damages,  and  an- 
other against  Reichle  for  $700  damages. 
Judgment  was  entered  upon  the  verdict 
against  Reichle,  and  he  appeals  therefrom, 
and  also  from  an  order  denying  a  new  trial. 
In  his  notice  of  Intention  to  move  for  a  new 
trial  he  specifies  "excessive  damages''  as  one 
of  the  grounds  to  be  relied  on.  We  discover 
in  the  record  prepared  by  appellant  a  specifi- 
cation of  error  that  "the  Judgment  is  con- 
trary to  law,"  but  the  contention  is  not  again 
referred  to. 

[1]  1.  It  is  contended  (a)  that  there  is  not 
any  evidence  to  support  the  conclusion  that 
Reichle  committed  any  of  the  acts  charged  in 
the  complaint ;  and  (b)  that  there  la  no  evi- 
dence to  Justify  a  Verdict  for  damages  by 
way  of  punishment.  We  think  the  plaintiff 
establishes  a  prima  facie  case  of  trespass 
against  the  appellant.  If  the  Jury  had  be- 
lieved his  testimony,  and  that  of  bis  witness- 
es, they  must  have  returned  a  different  ver- 
dict, but  they  chose  to  find  for  the  plaintiff. 
As  to  the  second  contention,  we  are  frank  to 
say  that  there  Is  very  little  evidence  of  such 
oppression  or  malice  as  will  warrant  a  ver- 
dict for  exemplary  damages  under  the  provi- 
sions of  section  6047  of  the  Revised  Codes. 
But  there  was  some  evidence.  Plaintiff  tes- 
tified: "Mr.  Reichle  said  he  didn't  intend  to 
stand  any  fooling;  that  he  was  going  to  sell 
the  place,  and  wanted  the  house  moved.  He 
would  come  to  the  door  and  say :  'Well,  you 
better  be  moving.'  Mr.  Came  would  say: 
'Mr.  Reichle  has  sent  me,  down  to  say  he 
wants  the  place.  lie  has  got  to  have  if — and 
Mr.  Reichle  would  come  the  next  day  and 
repeat  the  same  thing,  that  I  would  have  to 
get  out,  that  he  didn't  want  to  be  bothered 
about  It,  that  he  wanted  to  have  the  survey- 
ors there  so  that  he  could  get  started  at  once. 
Mr.  Reichle  told  me  that  Came  was  his  agent. 
Mr.  Came  would  say  to  me:  'We  want  you  to 
move.  We  want  to  know  if  you  are  going  to 
get  out,  and,  If  you  don't  get  out,  we  will 
force  you.  We  will  have  you  up  on  the  Jack- 
screws,  and  have  you  out  on  the  street.'  They 
pulled  up  the  walks,  and  put  the  Jack-screws 
under  the  comer  of  the  house,  and  they  had 
to  fix  planks  for  me  to  come  and  go  out  of  the 
kitchen.  I  went  out  and  asked  If  they  could 
do  that.  They  said,  'Yes,'  they  could.  I 
said:  'All  my  furniture  Is  in  there.'  They 
Bald  that  didn't  make  any  difference,  that 
they  were  ordered  to  come  and  go  ahead,  and 
I  would  be  moved*  in  a  little  while.  I  said  to 
Mr.  Palmer,  'Aren't  you  going  to  give  me  a 
chance  to  get  out?'  and  he  said,  'I  was  up 
to  see  them,  and  they  told  me  to  go  right 
ahead  with  the  work.'  Mr.  Reichle  came 
down  there  on  the  morning  the  house  was  on 
Jack-screws,  and  Mr.  Came  also.   Mr.  Reichle 
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was  around  there  quite  a  little  time  that 
morning,  part  of  the  time  on  my  lot.  On  the 
day  the  house  waa  raised  he  offered  me  $5 
to  pay  my  rent  some  place  else.  He  abused 
me  that  morning.  I  considered  that — I  dida't 
think  any  gentleman  would  speak  that  way 
to  a  woman."  If  the  jury  believed  from  this 
testimony  that  Mr.  Relchle  was  cognizant  of 
the  fact  that  Palmer  was  about  to  move  the 
house  and  consented  thereto,  and  that  their 
actions,  as  detailed  by  the  plaintiff,  evidence 
some  degree  of  oppression,  we  cannot  say  as 
a  matter  of  law  that  this  conclusion  was  er- 
roneous. The  complaint  contains  three 
counts:  (1)  For  "wanton,  malicious,  oppres- 
sive and  unjustifiable  acts  of  the  defendants," 
for  which  damages  in  the  sum  of  $2,000  are 
claimed ;  (2)  for  damage  to  furniture  in  the 
sum  of  $100;  (3)  for  loss  on  furniture  dis- 
posed of  at  forced  sale  for  $100  less  than  Its 
real  value.  The  two  verdicts  for  $200  and 
$700,  respectively,  when  read  In  connection 
with  the  complaint,  clearly  disclose  the  fact 
that  the  Jury  assessed  punitive  damages  in 
the  sum  of  $500  against  the  appellant. 

[2,  3]  2.  Did  the  court  err  In  receiving  evi- 
dence of  the  pecuniary  circumstances  of  the 
appellant?  Messrs.  Grattan  &  Jennings  in 
their  article  on  Damages,  13  Cyc.  211,  lay 
down  the  rule  thus:  "EMdence  of  the  pe- 
cuniary condition  and  financial  circumstances 
of  defeadant  Is  usually  held  to  be  relevant 
and  admissible  as  bearing  upon  the  amount 
of  punitive  or  exemplary  damages  which  may 
be  awarded,  •  •  •  but  where  there  are 
several  defendants  sued  Jointly  in  trespass, 
inasmuch  as  the  same  amount  of  damages 
must  be  assessed  against  all.  It  Is  error  to 
instruct  the  Jury  that  they  may  take  into 
consideration  the  .pecuniary  ability  of  each 
individual  defendant  to  pay  punitive  or  exem- 
plary damages."  The  rule  thus  laid  down 
seems  to  be  borne  out  by  the  following  de- 
cisions: Toledo,  etc..  Ry.  Co.  v.  Smith,  57 
111.  617;  Chicago  City  Ry.  Co.  v.  Henry,  62 
111.  142;  Smith  v.  Wunderlich,  70  111.  426. 
The  rule  disposes  of  the  contention  that  evi- 
dence of  financial  worth  is  incompetent  in 
actions  of  this  nature;  and  the  exception 
noted  cannot  avail  the  defendant,  for  the 
reason  that  he  did  not  raise  the  point  there- 
in indicated  in  the  court  below,  and  has  not 
attempted  to  do  so  here. 

[4]  3.  The  contention  that  the  contents 
of  the  so-called  "present  ownership  book" 
were  Incompetent  and  not  the  best  evidence 
Ig  not  argued  In  the  briefs,  and  in  the  cir- 
cumstances we  do  not  feel  called  upon  to 
make  an  investigation  of  the  question. 

[{]  4.  Incidentally  it  is  claimed  that  the 
verdict  is  excessive.    We  agree. 

The  cau.9e  is  remanded  to  the  district  court, 
with  directions  to  grant  a  new  trial  imless 
within  30  days  after  remittitur  filed  the  re- 
spondent shall  consent  in  writing  that  the 
Judgment  for  damages  be  reduced  to  $250. 


If  such  consent  Is  given,  the  Judgment  shall 
be  modified  accordingly  as  of  the  date  of  its 
original  entry,  and,  together  with  the  order 
denying  a  new  trial,  will  stand  affirmed.  The 
Judgment  for  costs  in  the  court  below  is  not 
to  be  disturbed.  ResiK>ndent  to  recover  costs 
on  appeal. 
Reversed,  with  directions. 

BRANTLT,   C.   J.,  and   HOLLOWAY,  J., 
concur. 


(46    Mont    221) 

CITY  OF  KALISPBLL  r.  SCHOOL  DISX. 
NO.  5  OF  FLATHEAD  COUNTY. 

(Supreme  Court  of  Montana.    March  15, 1912.) 

1.  Municipal  Corporations  (|  434*)— Pcb- 
Lic  Improvements— Speciai.  Assessment. 

Special  assessments  for  municipal  im- 
provements, such  as  sewers,  are  not  taxes, 
and  constitutional  and  statutory  provisions  «k- 
empting  property  from  taxation  do  not  apply 
to  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §}  1045-1050;  Dec. 
Dig.  {  434.*] 

2.  MnNICIPAL  COBPOBATIONS  (S  426*)— PUB- 
LIC Improvements — Special  Assessments- 
School  Pbopebty. 

Under  Const,  art  12,  S  2,  and  Rev.  0>dc8, 
§  2499,  exempting  from  taxation  property  of 
school  districts,  the  property  of  a  scliool  dis- 
trict is  not  exempt  from  special  assessments 
for  municipal  improvements,  for  Rev.  Codes, 
I  3396,  provides  that  such  assessments  sliall 
be  paid  by  the  entire  district  benefited;  eaeli 
lot  or  parcel  of  land  being  assessed  for  tiutt 
part  of  the  whole  cost  which  its  area  bears  to 
the  area  of  the  entire  district 

[Ed.  Note.— For  other  cases,  see  Mnnieipai 
Corporations,  Cent  Dig.  SS  1035-1037;  Dec 
Dig.  S  426.*] 

3.  Schools  and  ScnooL  Districts  (§  90*) 
—Public  Scuool— Powebs  of  Trustees. 

In  view  of  Rev.  Codes,  S|  1482,  1483,  giv- 
ing to  the  state  board  of  health  supervision 
over  the  sanitation  of  school  property  and  the 
power  to  condemn  the  same,  if  found  in  such 
unsanitary  condition  as  to  endanger  health, 
and  section  881,  providing  that  the  board  of 
trustees  of  each  school  district  shall  have  pow- 
er to  transact  all  business  necessary  for  the 
maintenance  of  schools  and  protecting  the 
rights  of  the  district,  the  school  board  has 
authority  to  provide  necessary  funds  to  pay 
special  assessments  for  municipal  improre- 
ments  which  will  aid  in  carrying  into  effect 
the  authority  conferred. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §1  209,  211-213; 
Dec.  Dig.  {  80.*] 

4.  MoNicrPAt  Corporations  (J  426*)— Pt:b- 
Lic    Impbovembnts— Special   Assbsbhenis. 

The  validity  of  special  assessments  on 
school  property  for  municipal  improvements  is 
not  impaired,  because  Rev.  Codes,  {  3396,  pro- 
vides that  such  assessment  shall  be  a  lien  on 
all  property  benefited;  for  the  state  may  per- 
mit a  lien  to  be  imposed  on  property  devoted 
exclusively  to  public  use,  and  the  validity  of 
the  assessment  does  not  depend  on  the  meana 
by  which  the  payment  is  to  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1035-1037;  Dec 
Dig.  §  426.*] 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serias  ft  Rep'r  Indexes 
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5.  MUNICIPAI.  COKFOBATIONS  (5  42e*)— PUB- 
LIC Ihfbovesiknts— Special  Assbssuents— 
"Pdblio  Place." 

Rev.  Codes,  i  3396,  providing  thai  special 
aasesamenta  for  mnnicipEJ  improvements  shall 
be  paid  by  the  entire  improvement  districti 
each  lot  or  parcel  of  land  within  the  district 
to  be  assessed  for  that  part  of  the  whole  cost 
which  its  area  bears  to  the  area  of  the  district 
excluaive  of  the  streets,  alleys,  and  public 
places,  does  not  exclude  property,-  such  as 
school  property,  devoted  exclusively  to  the 
public  nse;  for,  under  the  principle  of  ejusdem 
generis,  the  words  "public  places"  metui  such 
public  places  as  alleys  and  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1035-1037;  Dec 
Dig.  I  426.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5806-5812;  toL  8,  p.  7773.) 

Appeal  from  District  Court,  Flathead 
County;    J.  E.  Erlckson,  Judge. 

Action  by  the  City  of  Kallspell  against 
School  District  No.  5  of  Flathead  County. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

D.  F.  Smith,  of  Kallspell,  for  appellant 
X.  K.  Stout  of  Kallspell,  Albert  J.  Ualen, 
Atty.  Gen.,  and  W.  H.  Poorman,  Asst  Atty. 
Gen.,  for  respondent 

HOLLOWAY,  J.  Some  time  prior  to  the 
commencement  of  this  action,  the  city  council 
of  Kallspell,  by  ordinances  duly  passed  and 
approved,  created  three  special  Improvement 
districts,  the  first  for  constructing  sewers, 
and  the  other  two  for  building  sidewalks. 
These  districts  included  property  belonging 
to  and  used  by  school  district  No.  5  of  Flat- 
head county  for  public  school  purposes  ex- 
clusively. The  school  district  resisted  the 
efforts  of  the  city  to  collect  any  portion  of 
the  expense  incurred  for  the  Improvements, 
and  this  action  resulted.  The  cause  was 
tried  upon  an  agreed  statement  of  facts. 
The  district  court  found  in  favor  of  the 
school  district  and  rendered  judgment,  from 
which  the  city  appealed.  There  is  but  a 
single  question  presented,  viz.:  Is  the  prop- 
erty of  the  school  district  which  Is  used  ex- 
clusively for  public  school  purposes  exempt 
from  paying  assessments  for  special  improve- 
ments? 

[1,21  Under  constitutional  and  statutory 
provisions  similar  to  our  own,  like  questions 
have  been  before  the  courts  for  many  years, 
and  It  seems  somewhat  strange  that  at  this 
late  day  the  statutes  should  be  found  In  the 
same  chaotic  condition  as. they  were  30  years 
ago,  when  the  extreme  difficulty  of  properly 
solving  the  question  propounded  above  was 
first  called  to  public  attention.  These  spe- 
cial assessments,  though  a  species  of  taxa- 
tion, are  not  taxes;  and  It  is  held  uniformly 
that  constitutional  and  statutory  provisions 
exempting  property  from  taxation  have  no 
application  to  special  assessments  for  im- 
provements which,  presumptively,  add  to  the 


value  of  the  property  Involved  an  amount 
equal  to  the  assessment  levied.     However, 
the  courts  are  about  evenly  divided  numer- 
ically  upon   the  question  whether  property 
devoted  exclusively  to  public  use   Is   llahle 
for    these    special    assessments.      Many    re- 
spectable authorities  hold  such  property  ex- 
empt.    Any  attempt  to  explain  or  reconcile 
the  conflicting  decisions  is  useless.    The  lead- 
ing cases  most  frequently  cited  in  support  of 
the  exemption  are:     Board  of  Improvement 
V.  Uttle  Rock  School  Dist,  56  Ark.  S&4,  1» 
S.  W.  969,  16  I*  R.  A.  418,  35  Am.  St  Rep. 
108;  Pittsburgh  v.  Sterrett  Subdistrict  School, 
204  Pa.  635,  54  AU.  463,  61   L.  R.  A.  18»» 
Worcester  Co.  v.  Worcester,  116  Mass.  193, 
17  Am.  Kep.  159;    AUanta    v.    First    Pres- 
byterian Church,  86  Ga.  730,  13  S.  B.  252,  12 
L.  R.  A.  852;    City  of  St.  Louis  'v.  Brown, 
155, Mo.  545,  56  S.  W.  298;    Big  Rapids  v. 
Supervisors,  99  Mich.  351,  58  N.  W.  358;  Olty 
of  Toledo  V.  Board  of  Education,  48  Ohio 
St  83,  26  N.  E.  403 ;  Witter  v.  Mission  School 
District   121  Cal.  350,  53  Pac.  905,  66  Am. 
St.    Rep.   33.     Neither   the   California   nor 
Ohio  court  gives  any  reason  for  its  conclu- 
sion.   The  decision  from  Arkansas  was  ren- 
dered by  a  divided  court;  the  Chief  Justice 
delivering  a  forceful  dissenting  opinion.    The 
Georgia  case  is  not  directly  In  point     The 
other  courts  above  proceed   generally  upon 
the  theory  that  property  devoted  to  public 
use  Is  presumptively  exempt  from  any  sort 
of  tax  or  assessment;  that  though  the  state 
may  consent  to  have  such  property  charged, 
It  does  not  do  so,  tmless,  by  express  legisla- 
tive authority  or  by  clear  Implication,  it  has 
manifested  such  intention;    that  there  is  an 
implied  exemption  in  favor  of  such  property; 
that  even  a  statute  in  general  terms,  such 
as  our  own  section  3396,  Revised  Codes,  which 
apparently  charges  all  property   within  the 
improvement  district  with  its  ratable  propor- 
tion of  the  expense  of  the  betterment  does 
not  apply  to  property  devoted  to  public  use, 
particularly  so  in  cases  where  the  Legislature 
has  provided  that  the  assessment  becomes  a 
Hen  upon  the  property  affected.     But  these 
courts  have  encountered  diffleulty  in  suggest- 
ing any  valid  reason  for  the  conclusion  reach- 
ed.   The  Supreme  Court  of  Georgia,  in  At- 
lanta V.   First  Presbyterian   Church,  above, 
apparently  appreciating  this   difficulty,  has 
with  perfect  frankness  explained  its  position 
— ^which  we  think  is  fairly  characteristic  of 
the  other  courts  named — as  follows:    "That 
the  public  property  of  the  United  States,  the 
state,  the  county,  or  the  city  was  intended 
to  be  dealt  with  thus  Is  so  improbable  that 
we  can  have  no  hesitation  in  holding  that 
an  Implied  exception  as  to  all  public  prop- 
erty can  and  should  be  Ingrafted  upon  the 
act   by   construction."      Even   these   courts 
which  thus  Imply  an  exception  in  favor  of 
property  devoted  strictly  to  public  use  hold 
that  property,  such  as  churches,  hospitals, 
cemeteries,   and    the    like,    though    exempt 
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from  taxation,  are  nevertbeless  subject  to 
special  assessments  for  ImproTements. 

Some  of  the  leading  cases  holding  that 
property  devoted  exclusively  to  public  use 
is  liable  for  special  assessments  are:  Frank- 
lin Co.  V.  Ottawa,  49  Kan.  747,  31  Pac.  788, 
33  Am.  St  Rep.  396;  Adams  Co.  v.  Qulncy, 
130  Ul.  566,  22  N.  £3.  624,  6  L.  U.  A.  155; 
Edwards  v.  Jasper  Co.,  117  Iowa,  365,  90  N. 
W.  1006,  94  Am.  St  Rep.  301;  In  re  Howard 
Avenue,  44  Wash.  62,  86  Pac.  1117,  120  Am. 
St  Rep.  973,  12  Ann.  Cas.  417;  Hassan  t. 
Rochester,  67  N.  Y.  528;  Board  of  Education 
V.  People,  219  111.  83,  76  N.  E.  75;  Roosevelt 
Hospital  V,  New  TLork,  84  N.  Y.  108;  New 
Orleans  v.  Warner,  175  U.  S.  120,  20  Sup. 
Ct  44,  44  li.  Ed.  96.  These  courts  proceed 
Upon  the  theory  that  liability  for  taxes,  of 
Whatever  character,  is  the  rule,  and  exemp- 
tion the  exception,  and  therefore  the  general 
language  of  -a  statute,  such  as  our  own,  in- 
cludes all  property,  public  as  well  as  private, 
and  that  the  burden  Is  upon  the  party  claim- 
ing an  exemption  to  show  an  exception  in 
his  favor  written  In  the  law  In  express  terms, 
or  clearly  implied  from  the  language  employ- 
ed; that  these  Improvements  are  specially 
beneficial  to  the  property  (in  this  Instance 
to  the  property  of  school  district  No.  5);  that 
this  benefit  Inures  to  all  the  property  owners 
In  the  school  district;  and  that  the  school 
district  should  pay  for  the  benefit,  and  not 
Impose  the  burden  upon  the  few  other  prop- 
erty owners  who  happen  to  be  within  these 
particular  Improvement  districts.  In  Cooley 
on  Taxation  (2d  Ed.)  653,  the  author  says: 
"Even  public  property  is  often  subjected  to 
these  special  assessments;  there  being  no 
more  reason  to  excuse  the  public  from  pay- 
ment for  such  benefits  than  there  would  be 
to  excuse  from  paying  when  property  is 
taken  under  eminent  domain."  With  the 
theory  announced  by  the  courts  last  men- 
tioned, and  with  the  conclusion  of  the  au- 
thor Just  quoted,  we  agree.  If  there  is  an 
Implied  exemption  from  taxation,  strictly 
speaking.  In  favor  of  public  property,  In  the 
absence  of  constitutional  or  statutory  dec- 
laration upon  the  subject,  then  the  provi- 
sions of  section  2,  art  12,  of  our  Constitu- 
tion, and  section  2499  of  the  Revised  Codes, 
so  far  as  that  section  relates  to  public  prop- 
erty, are  meaningless  and  their  enactment  a 
work  of  supererogation;  but  such  is  not  the 
case.  It  was  not  the  intention  of  the  framers 
of  our  Constitution  to  write  Into  our  funda- 
mental law  any  useless  or  meaningless  phras- 
es; and  the  very  fact  that  they  declared  an 
exemption  from  taxation  in  favor  of  public 
property  Is,  to  say  the  least  a  recognition 
of  the  principle  that  without  such  express 
exemption  that  proi)erty  would  be  subject  to 
taxation,  along  with  the  property  of  the  pri- 
vate Individuals,  corporations,  and  others. 
If,  then,  there  was  necessity  for  making  an 
express  exemption  in  favor  of  public  prop- 
erty from  taxation,  strictly  speaking,  for 
the  stronger  reason  is  it  necessary  that  there 


should  be  an  express  exemption  if  such  prop- 
erty is  to  be  freed  from  paying  for  improve- 
ments to  such  property. 

[31  It  is  insisted  that  the  authority  of  the 
trustees  of  the  school  district  is  limited;  that 
the  law  does  not  authorize  the  expenditure 
of  the  school  moneys  for  such  purposes,  ex- 
cept upon  a  vote  of  the  qualified  electors; 
but  with  this  we  de  not  agree.  There  are 
many  expressions  to  be  found  in  the  school 
law,  notably  in  section  881,  Revised  Codes, 
giving  the  school  board  ample  authority  to 
meet  an  expense  of  this  character.  Further- 
more, section  1482,  Revised  Codes,  gives  to 
the  state  board  of  health  supervision  over 
the  sanitation  of  school  property,  and  sec- 
tion 1483  gives  the  same  board  power  to 
condemn  school  property,  if  found  In  such 
unsanitary  condition  as  to  endanger  the 
health  of  those  who  may  frequent  the  same. 
If,  then,  the  state  board  of  health  should 
find  that  in  a  thickly  settled  community  like 
Eallspell  the  school  buildings  are  not  pro- 
vided with  toilets  connected  with  sewers, 
but  that  the  several  hundred  school  children 
are  compelled  to  use  vault  outhouses,  there- 
by endangering  the  health  of  the  entire  com- 
munity, and  should  order  the  school  board 
to  provide  sanitary  means  by  installing 
proper  toilets  and  connecting  the  same  witli 
public  sewers,  or  with  a  private  sewer  sys- 
tem, the  authority  of  the  board  of  health 
to  enforce  such  regulation  could  not  be 
questioned;  and  ample  authority  is  to  be 
found  under  which  the  school  board  could 
provide  the  necessary  funds  to  meet  such 
expenses. 

[4]  The  mere  fact  that  the  statute  un- 
der which  these  special  assessments  are 
made  provides  that  the  assessment  shall  be 
a  lien  upon  the  property  Is  not  a  valid  ob- 
jection to  the  assessment.  The  state  may, 
if  it  so  elects,  permit  a  lien  to  be  imposed 
upon  property  devoted  exclusively  to  public 
use;  but  the  validity  of  the  assessment  docs 
not  depend  upon  the  means  by  which  the 
payment  is  to  be  enforced,  and  if  the  as- 
sessment is  valid,  and  the  proceeding  by 
foreclosure  of  the  lien  Ls  not  available,  be- 
cause of  the  character  of  the  property,  tbe 
right  will  not  fail  because  of  failure  of  a 
specific  remedy,  but  the  courts  will  Invoke 
any  appropriate  remedy  to  meet  the  exigen- 
cies of  the  particular  case. 

[S]  Our  statute  authorizing  these  special 
assessments  provides  in  general  terms  that 
they  shall  be  paid  by  the  entire  Improve- 
ment district;  each  lot  or  parcel  of  land 
within  the  district  to  be  assessed  for  that 
part  of  the  whole  cost  which  Its  area  bears 
to  the  area  of  the  entire  improvement  dis- 
trict exclusive  of  streets,  alleys,  and  public 
places.  Section  3396,  above.  This  langnage 
is  general.  It  Includes  all  the  property 
within  the  Improvement  district;  and  we 
are  not  at  liberty  to  ingraft  upon  the  stat- 
ute exceptions  which  are  not  there.    But  it 
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Is  suggested  that  tbe  concluding  clause  In 
nectlon  3396,  "ezcluBlTe  of  streets,  alleys 
and  public  places,"  Is  broad  enough  to  In- 
clude property  devoted  excluslTely  to  public 
nse,  such  as  school  property.  But  that  con- 
struction violates  the  elementary  rules  of 
statutory  construction;  and  certainly,  U  the 
Legislature  intended  to  exempt  property  de- 
voted to  public  purposes,  it  could  have  found 
apt  terms  by  which  to  express  its  meaning. 
The  mle  exemplified  by  the  expression 
"ejusdem  generis"  requires  that  the  words 
"public  places"  be  read  to  mean  public 
places,  such  as  streets  or  alleys.  After  all, 
the  question  before  us  Is  largely  one  of 
public  policy. 

We  hold  that  these  improvements  are  spe- 
cially beneficial  to  the  school  property — In 
fact,  considering  the  surrounding  circum- 
stances, they  might  well  be  held  to  be  ab- 
solute necessities;  that  good  faith,  fair 
dealing,  and  justice  require  that  the  school 
district  should  pay  for  the  benefits  which 
its  property  receives,  and  not  Impose  its 
burdens  upon  the  other  property  ownors 
who  happen  to  be  within  these  particular 
improvement  districts. 

Tbe  judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  the  district 
court  to  enter  judgment  in  lavor  of  platn- 
U«f. 

Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  SMITH,  J,  con- 
cur. 

(46  MonL   2S0)     ' 

NASH  V.  TREAT  et  al. 
(Supreme  Court  of  Montana.    March  22,  1912.) 

1.  JuDQMEJTT    (I    162*)  — Default  — Settino 
Aside. 

Though  a  party  who  has  suffered  a  default 
ought  not  to  have  relief  except  on  showing  a 
snbatantial  excuse  for  bis  apparent  neglect,  the 
court  should  set  aside  a  default  where  a  motion 
therefor  is  made  promptly,  and  is  supported  by 
a  showing  which  leaves  tbe  court  in  doubt,  oi 
on  which  reasonable  minds  may  reach  different 
conclusions. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  319-322;    Dec.  Dig.  |  102.*] 

2.  Judgment    (J    148*)  —  Defatjit  —  Settino 
Aside. 

A  default  judgment  against  a  husband  and 
wife  rendered  in  an  action  on  a  note  executed 
by  the  husband  alone  to  secure  an  extension  of 
the  payment  of  an  account  for  merchandise  and 
on  tbe  account  will  be  set  aside  on  the  motion 
of  the  wife  averring  that  she  understood  that 
the  husband  would  make  a  defense  for  her,  and 
that  the  debt  was  not  incurred  bv  her  or  in 
her  behalf,  especially  where  tbe  judgment  is 
for  the  amount  of  tbe  note  which  was  not 
her  contract,  with  interest  at  a  higher  rate  than 
tbe  legal  rate,  and  for  an  attorney's  fee  which 
■he  did  not  agree  to  pay. 

[Ed.  Note. — B'or  other  cases,  see  Judgment, 
C«nt.  Dig.  U  269-291;    Dec.  Dig.  g  143.*] 

3.  Judgment  (S  173*)— Default  Judgment— 
Vacating — Tebms. 

The  refusal  of  the  court  vacating  a  default 
Judgment   to  impose  terms  authorized  by  Rev. 


Codes,  I  6589,  Is  not  ground  for  setting  aside 
ti>if  order  vacating  the  judgment. 

[EJd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g  340;   Dec  Dig.  g  173.»] 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  W.  R.  C.  Stewart,  Judge. 

Action  by  Frank  Ia  Nash  against  D,  E. 
Treat  and  another.  From  an  order  setting 
aside  a  default  and  judgment,  plaintiff  ap- 
peals.   Affirmed. 

J.  L.  Staats,  of  Bozeman,  for  appellant 
H.  D.  Kremer,  of  Bozeman,  for  respondents. 

BRANTLY,  C.  J.  Appeal  from  an  order 
setting  aside  a  default  and  judgment.  The 
complaint  contains  two  causes  of  action. 
The  first  is  against  the  defendant  D.  B. 
Treat,  and  seeks  recovery  upon  a  promis- 
sory note  executed  by  him  and  delivered  to  ' 
the  plaintiff  under  date  of  November  6,  ' 
1907,  for  $183.55,  and  due  six  months  after 
date,  with  interest  at  10  per  cent,  per  an- 
num, less  a  credit  of  $20.02.  It  provides  for 
a  reasonable  attorney's  fee,  and  It  is  alleged 
that  $50  is  a  just  allowance  on  this  behalf. 
The  second  cause  of  action  is  against  both 
defendants,  and  seeks  recovery  for  the  princi- 
pal sum  mentioned  in  the  note,  and  alleges,  in 
substance,  that  tbe  defendants  being  indebt- 
ed to  the  plalntifl)  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  them,  as  hus- 
band aind  wife,  for  their  joint  benefit,  and 
for  the  support  of  their  family,  the  note 
was  executed  by  defendant  D.  E.  Treat  for 
the  purpose  of  securing  an  extension  of  time  . 
for  payment  only,  for  the  benefit  of  both  de- 
fendants. Judgment  is  demanded  for  the  , 
full'  amoimt  of  tbe  principal  sum,  with  in- 
terest at  10  per  cent,  per  annum,  less  t^ 
credit  of  $20.02,  with  $5%)  attorney's  f^. 
The  defendants  having  failed  to  appear  and 
make  defense,  upon  application  by  counsel 
for  plaintiff,  the  court  rendered  and  caused 
judgment  to  be  entered  against  both  de? 
fendants  for  the  amount  due  on  tbe  note, 
together  with  $60  for  an  attorney's  fee  and 
costs.  Default  was  taken,  and  judgment  en- 
tered on  August  12,  1911.  The  motion  to  set 
aside  tbe  default  and  vacate  the  Judgment 
was  made  on  September  8, 1911,  on  behalf  of 
the  wife  only.  It  was  supported  by  an  af- . 
fidavlt  by  this  defendant  and  accompanied  by 
a  proposed  answer,  which  upon  its  face  states 
a  defense.  The  afildavit  contains  these  state- 
ments: "The  summons  and  a  copy  of  the  com- 
plaint id  this  action  were  served  upon  me  on 
July  17, 1911.  At  the  time  the  same  were  serv- 
ed upon  me,  D.  E.  Treat,  one  of  the  defend- 
ants in  this  action,  promised  to  consult  an  at- 
torney and  enter  a  defense  to  this  action. 
*  •  •  No  part  of  the  merchandise  which 
formed  the  basis  of  this  action  was  furnish- 
ed to  me  or  was  used  upon  any  of  my  prop- 
erty. The  same  were  not  necessaries.  I 
depended  and  relied  upon  the  defendant  D. 
E.  Treat  to  make  an  appearance  in  this  ac- 
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tlon,  and,  so  relying  upon  him,  did  not  know 
that  an  appearance  for  myself  or  defendant 
D.  B.  Treat  had  not  been  made,  until  after 
default  bad  been  entered.  A  short  time  aft- 
er I  was  served  with  summons,  it  was  nec- 
essary for  me  to  leave  the  city  s>t  Bozeman, 
and  I  did  not  return  until  it  was  too  late 
for  me  to  consult  counsel  and  make  an  ap- 
pearance. In  view  of  the  above  statements, 
judgment  was  taken  against  me  by  sur- 
prise. And  I  further  say  that  I  have  fully 
and  fairly  stated  the  facts  of  the  case  in 
this  cause  to  H.  D.  Kremer,  my  counsel,  who 
resides  in  the  city  of  Bozeman,. state  of  Mon- 
tana, and,  after  such  statement,  I  am  ad- 
vised by  him  that  I  have  a  good  and  sub- 
stantial defense  on  the  merits  of  this  action, 
and  I  verily  believe  the  same  to  be  true." 
Counsel  for  plaintiff  filed  a  counter  affida- 
vit, controverting  most  of  the  facts  stated  by 
defendant,  particularly  as  to  her  absence 
from  the  city  of  Bozeman,  and  her  want  of 
time  to  make  her  appearance.  It  does  not 
controvert  the  fact  that  her  codefendant 
promised  to  enter  an  appearance  and  make 
defense,  and  that  she  relied  upon  him  to 
do  so.  We  have  presented,  therefore,  the 
single  question  whether  defendant's  failure 
to  appear  because  of  her  reliance  upon  the 
promise  of  her  codefendant  was  excusable 
neglect 

[1]  While  the  courts  should  adhere  to  the 
rule  that  a  party  who  has  suftered  a  de- 
fault ought  not  to  have  relief  except  upon 
showing  a  substantial  excuse  for  his  ap- 
parent neglect  because  the  adverse  party  is 
prima  facie  Justly  entitled  to  the  advantage 
which  he  has  secured  by  the  default,  yet 
they  should  not  indulge  in  refined  distinc- 
tions or  assign  importance  to  matters  of 
form,  which  might  result  in  a  denial  of 
justice.  Each  case  must  be  determined  upon 
its  own  facts;  and,  when  the  motion  is  made 
promptly  and  is  supported  by  a  showing 
which  leaves  the  court  in  doubt  or  upon 
which  reasonable  minds  might  reach  differ- 
ent conclusions,  the  doubt  should  be  resolved 
in  favor  of  the  motion.    Benedict  v.  Spendiff, 

9  Mont.  85.  22  Pac.  500;  Morse  v.  Callantlne, 

10  Mont.  87,  4T  Pac.  635;  Eakins  v.  Kemper, 
21  Mont  160.  53  Pac.  310. 

[2]  The  affidavit  of  defendant  is  not  ex- 
plicit in  stating  that  her  husband  promised 
to  make  defense  for  her,  but,  taken  as  a 
whole,  it  is  clear  that  she  understood  such 
was  the  case.  It  was  but  natural  that  she 
should  look  to  him,  as  the  head  of  the  fam- 
ily, to  employ  an  attorney  to  make  defense; 
and,  if  her  statement  Is  to  be  taken  as  true, 
she  did  so.  By  deputing  him  to  look  after 
her  defense,  ^he  manifested  her  intention  "hot 
to  allow  judgment  to  go  against  her.  More- 
over, if  the  statements  in  her  affidavit  and 
answer  are  true,  she  is  not  liable  in  any 
amount,  because  the  Indebtedness  was  not 
incurred  by  her  or  in  her  behalf.     In  any 


event,  the  note  was  not  ber  contract,  and  a 
judgment  against  ber  for  the  amount  of  it, 
with  interest  at  a  rate  higher  than  ttie  leg;al 
rate,  and  for  an  attorney's  fee  which  it  is 
not  alleged  she  agreed  to  pay,  is  manifestly 
unjust.  Doubtless  this  was  one  considera- 
tion which  moved  the  court  to  grant  her  an 
opportunity  to  make  a  defense.  It  is  the 
general  rule  that  when  a  judgment  has  been 
rendered  against  a  defendant  who  is  in  de- 
fault for  the  reason  that  another  person  up- 
on whom  he  has  relied  to  attend  to  the  de- 
fense for  him,  or  who  is  chargeable  with 
that  duty  by  virtue  of  the  relation  of  the 
parties,  has  neglected  to  do  so,  relief  will  be 
granted  on  the  ground  of  excusable  neglect 
23  Cyc.  836.  This  court  recognized  and  ap- 
plied the  rule  in  Heardt  v.  McAllister,  9 
Mont  405,  24  Pac.  263,  and  in  Morse  v.  Cal- 
lantlne, supra.  Whether  the  defendant  was 
present  at  Bozeman  during  the  time  she  had 
to  make  her  appearance  is  not  material,  if 
as  a  matter  of  fact  she  relied  upon  the  prom- 
ise of  her  husband  to  save  her  default. 

[3]  Viewing  the  case  as  a  whole,  we  do 
not  think  the  court  abused  its  discretion  la 
holding  that  the  neglect  of  the  defendant 
was  excusable.  Under  the  statute  (Bev. 
Codes,  i  6589)  the  court  might  have  im- 
posed terms;  but  we  do  not  think  that  Its 
action  should  be  overturned  because  it  did 
not  Pengelly  ▼.  Peeler,  39  Mont.  26,  101 
Pac.  147. 

The  order  is  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


(46   Mont  S45) 
KENCK  et  aL  v.  DBBGAN  et  al. 
(Supreme  Court  of  Montana.    Match  21.  1912.) 

1.  Watebs  and  Water  Coubses  (|  138*)— Ap- 
PROPBiATioN— Contractual  Relation  wrtH 
Original  Appeopriatob. 

The  mere  possession  by  one  person  of  a 
water  right  origlnBted  by  another  does  not  show 
such  privity  as  will  enable  the  former  to  claim 
his  right  as  of  the  date  of  the  original  appro- 
priation, but  to  do  80  the  possessor  must  show 
some  contractual  relation  between  himself  and 
the  original  approprlator  or  privity  with  hun 
under  the  laws  of  succession,  otherwise  the  in- 
itiation of  the  right  of  the  possessor  mast  be 
fixed  as  of  the  date  of  the  taking  of  possession 
and  subject  to  water  rights  acquired  by  others. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §§  150,  151;  Dec 
Dig.  H  138;*  Adverse  Possession,  Cent  Dig. 
§1  232-235.] 

2.  Appeal  and  Erbob  (f  1011*)— Findings— 
Conclusiveness. 

A  finding  on  conflicting  evidence  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ek-ror,  Cent  Dig.  It  3983-3988;  Dec.  Dig.  I 
1011.*] 

3.  Appeal  and  Ebrob  (J  1011*)— Fihmnqs— 
Conclusiveness. 

A  finding  which  fixes  the  amounts  of  water 
to  which  each  party  in  a  suit  to  quiet  title  to 
the  use  of  water  is  entitled  will  not  be  disturb- 
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«d  on  appeal  where  the  allowance  to  each  par- 
ty is  well  within  the  extreme  limits  fixed  by 
the  conflicting  evidence. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Hrror.  Cent.  Dig.  S§  3983-3989;  Dec.  Dig.  § 
1011.»] 

Appeal  from  District  Court,  Broadwater 
County;  J.  B.  Poindexter,  Judge. 

Action  by  C.  J.  Kenck  and  another  against 
Ross  E.  Deegan,  guardian  of  Valentine  Stau- 
bach,  an  Incompetent  person,  and  others. 
From  a  Judgment  granting  partial  relief, 
plaintiffs  appeal.    Affirmed. 

O.  W.  McConnell,  of  Helena,  for  appel- 
lants. Walsh  &  Nolan,  of  Helena,  for  re- 
spondents. 

BRANTLY,  0.  J.  This  action  was  brought 
to  quiet  title  in  plaintiffs  to  the  use  of  the 
water  flowing  In  Staubach  creek  in  Broad- 
water connty.  They  claim  by  separate 
rights.  Plaintiff  Kenck  alleges  an  appropria- 
tion and  diversion  of  140  Inches  by  predeces- 
sors in  Interest,  in  the  early  spring  of  the 
year  1866,  for  the  purpose  of  Irrigating  160 
acres  of  land  In  section  35  of  township  9 
north,  range  1  west,  and  continuous  use  by 
his  predecessors  and  himself,  down  to  the 
bringing  of  this  action.  A  second  claim  is 
predicated  upon  an  appropriation  of  100 
inches  which  is  alleged  to  have  been  made  in 
May,  1893.  Plaintiff  Gravel  alleges  an  ap- 
propriation and  diversion  of  100  inches,  by  a 
predecessor  in  the  spring  of  1866,  to  Irrigate 
160  acres  of  land  in  section  36,  adjoining  the 
land  of  Kenck,  and  like  continuous  use  by 
his  predecessors  and  himself,  down  to  the 
'  bringing  of  this  action.  It  is  alleged  that 
the  defendants,  claiming  some  right  to  the 
use  of  water  from  the  stream,  are  diverting 
it  therefrom  and  depriving  the  plaintiffs  of 
its  use,  to  their  irreparable  damage,  though 
such  rights  as  the  defendants  hare  are  sub- 
sequent and  inferior  to  the  rights  of  plain- 
tiffs. The  complaint  concludes  with  a  pray- 
er for  a  decree  determining  the  respective 
rights  of  plaintiffs  and  defendants  and  fixing 
their  priorities  and  amounts. 

The  defendants  Reynolds,  Kerchlechner, 
and  Moody  suffered  default  to  be  entered 
against  them  and  were  not  awarded  any 
rights.  The  defendant  Deegan,  controverting 
plaintiffs'  rights,  alleges  that  his  ward,  Valen- 
tine Staubach,  now  an  Incompetent,  in  the 
spring  of  1866  appropriated  and  diverted 
from  the  stream  160  inches  for  use  upon 
agricultural  land  then  owned  by  Staubach, 
in  section  2  of  township  9  north,  range  1 
west,  and  that  ever  sUice  the  date  of  appro- 
priation, when  the  fiow  of  the  stream  has  been 
sufficient,  the  amount  so  appropriated  has 
been  used  by  Staubach  and  the  defendant, 
his  guardian,  upon  this  and  other  land  be- 
longing to  Staubach  in  sections  2,  34,  and  35, 
all  of  it  being  of  such  character  as  to  need 
irrigation.  It  is  alleged  that  other  appropri- 
ations were  made  by  Staubach  in  the  years 


1871  and  1877.  These  rights  and  the  second 
right  claimed  by  plaintiff  Kenck  are  not  in- 
volved on  these  appeals.  As  to  the  other 
rights,  the  court  found  that  on  March  31, 
1867,  Staubach  appropriated  and  diverted  40 
inches  for  use  upon  a  portion  of  the  land 
now  belonging  to  him  in  section  2,  and  that' 
since  that  date  he  and  his  guardian  have 
needed  and  used  this  amount;  that  the  pred- 
ecessors of  Kenck  on  May  1,  1869,  appropri- 
ated and  diverted  60  Inches  for  use  upon  the 
land  now  owned  by  Kenck  in  section  35,  and 
that  since  that  time  his  predecessors  and  he 
have  made  continuous  use'  of  this  amount; 
and  that  the  predecessor  of  Gravel  on  the 
same  day  appropriated  and  diverted  50 
Inches  for  use  upon  the  land  now  owned  by 
him  in  section  36,  and  that  his  various 
predecessors  and  he  hare  made  continuous 
use  of  this  amount.  The  decree  fixes  the 
amounts  and  priorities  in  accordance  with 
these  findings.  The  plaintiffs  hare  appealed 
from  the  decree  and  an  order  denying  their 
motion  for  a  new  trial.  The  contention  is 
that  the  evidence  is  iusufflcient  to  Justify 
the  findings  as  to  the  date  and  amount  of 
plaintiffs'  appropriations,  and  also  that  the 
award  to  defendant  is  excessive. 

The  evidence  is  voluminous,  covering  more 
than  600  printed  pages  of  the  record.  Owing 
to  the  omission  by  plaintiffs  to  have  certified 
up  to  this  court,  as  a  part  of  the  record,  the 
maps  introduced  at  the  trial  to  illustrate  the 
testimony  of  the  witnesses.  It  Is  Impos^ble 
to  gain  a  clear  understanding  of  the  situa- 
tion of  the  lands  of  the  respective  parties 
with  reference  to  Staubach  creek,  or  the  lo- 
caUon  of  their  ditches.  Moreover,  most  of 
the  persons  who  were  in  the  vicinity  and  had 
personal  knowledge  of  the  situation  as  it  was 
in  1866  and  during  the  years  immediately 
following  are  now  dead.  Those  of  them  who 
were  still  living  at  the  time  of  the  trial  and 
who  testified  were  evidently  affected  by  IJali- 
ure  of  memory,  due  eltlier  to  advancing  years 
or  to  lapse  of  time.  Still  others  were  at  the 
time  of  the  <>vents  about  which  they  testified 
too  young  to  observe  intelligently,  and  hence 
did  not  have  more  than  a  vague  and  indefi- 
nite recollection  of  the  situation.  Taken  al- 
together, the  evidence  is  not  clear  and  satis- 
factory. But,  so  far  as  it  relates  to  the  dates 
of  the  original  appropriations,  it  is  clear  and 
involves  no  controversy.  It  presents  rather 
a  question  as  to  what  is  the  rule  of  law 
which  must  be  applied  to  the  admitted  facts. 

Two  men,  referred  to  by  the  witnesses  as 
Doc  Mann  and  Joe  Barber,  settled  on  the 
Kenck  land  in  1866  and  made  an  appropria- 
tion of  water  as  early  as  May  of  that  year. 
One  Northrop  settled  on  the  Gravel  land 
about  the  same  time  and,  by  an  agreement 
with  Mann  and  Barber,  extended  the  ditch 
constructed  by  them  to  his  land  to  irrigate 
a  portion  of  it.  Thereafter,  during  the  con- 
tinuance of  the  occupation  by  these  parties. 
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all  used  the  ditch  In  common.     Other  per- 
sons occupied  these  lands  during  1867  and 

'  1868  and  nsed  a  small  amount  of  water.  In 
the  spring  of.  1869  possession  of  both  settle- 
ments was  taken  by  one  John  W.  Rodgera; 
subsequently  a  homestead  patent  was  secured 

'  by  him  to  tiie  160  acres  in  section  35,  now 
owned  by  KencI:,  and  by  proper  conveyances 
Kenck  is  Tested  with  his  title  and  the  appur- 
tenant rights.  At  a  date  not  shown,  patent 
to  the  Gravel  land  was  secured  by  one  Wm. 
F.  Hamilton.  Gravel  is  now  vested  with  the 
Hamilton  title,  with  appurtenances.  When, 
however,  we  come  to  connect  the  Rodgers 
possession  in  1869  with  that  of  the  prior  oc- 
cupants, either  *y  written  or  oral  convey- 
ances, we  are  unable  to  find  any;  nor  are 
we  able  to  find  any  connection  between  the 
Hamilton  title  and  tliat  of  Rodgers  or  bis 
predecessors.  So  far  as  can  be  ascertained 
from  the  evidence  in  this  connection,  Rodgers 
went  into  possession  as  a  volunteer  without 
having  acquired  the  rights  of  those  who  pre- 
ceded him,  either  by  virtue  of  the  law  of 
succession  or  by  conveyances.  Staubach 
made  his  settlement  in  Octot>er,  1866.  His 
appropriation  was  made  in  the  spring  of 
1867,  as  early  as  some  time  during  the  mouth 
of  March.  He  and  his  guardian  have  been 
in  possession  ever  since,  Staubaeh  having 
secured  patent  first  to  a  pre-emption  claim  of 
160  acres  in  section  2,  and  later  to  other  land 
under  homestead  and  desert  entries  in  sec- 
tioys  2,  34,  and  36.  Under  this  condition  of 
the  evidence  the  court  correctly  found  and 
fixed  the  date  of  the  latter  appropriation  as 
of  the  time  it  was  made  in  1867.  And  though 
the  appropriations  of  Mann  and  Barber  and 
of  Northop  antedated  the  Inception  of  this 
right  by  a  year,  the  plaintiffs  having  failed 
to  put  themselves  in  privity  with  them,  the 
court  properly  fixed  the  date  of  the  inception 
of  plaintiffs'  rights  as  of  May  31,  1869,  the 
earliest  date  at  which  Rodgers,  the  prede- 
cessor under  whom  they  both  claim,  is  shown 
to  have  been  in  posseBslon. 

[1]  While  there  is  no  presumption  that 
any  predecessor  of  Rodgers  abandoned  the 
Mann-Barber  right  or  that  of  Northrop,  the 
absence  of  this  presumption  cannot  supply 
the  proof  of  privity  with  these  rights  through 
Rodgers,  which  the  law  requires  the  plaintiffs 
to  show  in  order  to  establish  their  claims  of 
succession  to  them.  The  mere  possession  by 
one  person  of  a  water  right  originated  by 
anotber  does  not  show  such  privity.  In  order 
to  make  good  his  claim  to  the  right  as  of  the 
date  at  which  it  was  initiated,  the  possessor 
must  show  some  contractual  relation  between 
himself  and  the  original  approprlntor,  or 
privity  with  him  under  the  laws  of  succes- 
sion. Otherwise  the  initiation  of  the  right 
will  be  fixed  as  of  the  date  at  which  posses- 
sion was  taken.  Hays  v.  Buzard,  31  Mont 
74,  77  Pac.  423;  Head  v.  Hale,  38  Mont.  302, 
100  Pac.  222;    Famham  on  Waters,  {  670a. 


The  author  cited  states  the  rule  thus:  "The 
question  whether  or  not  one  in  possession  of 
a  water  right  at  a  given  time,  which  wag  orig- 
inated by  another,  has  snflJcient  title  there- 
to to  enable'  him  to  protect  and  defend  it 
depends  upon  whether  or  not  be  is  in 
privity  with  the  original  owner.  The  rights 
of  an  owner  of  laud  claiming  water  as  ap- 
purtenant thereto  do  not  relate  back  to  the 
inception  of  the  alleged  right  In  the  appro- 
priation made  by  the  original  settler  of  such 
land,  where  there  is  no  proof  of  any  contrac- 
tual relation  between  his  predecessor  In  title 
and  such  original  settler,  either  directly  or 
indirectly  touching  the  settler's  rights,  and 
it  is  not  apparent  that  his  predecessor  ever 
acquired  such  rights  from  such  settler." 

[2]  Some  contention  is  made  that  the  plain- 
tiffs have  established  their  right  to  priority 
by  adverse  use.  In  our  opinion  this  Issue 
Is  not  properly  made  by  the  pleadings.  But, 
even  so,  the  evidence  Is  In  conflict  both 
upon  the  question  of  continuous,  uninterrupt- 
ed use  by  the  plaintiffs,  or  either  of  them, 
and  upon  the  question  whether  the  use  by 
them  and  their  predecessors,  following  the 
assumption  of  possession  by  Rodgers,  has  not 
always  been  subordinated  to,  and  in  recogni- 
tion of,  the  Staubaeh  right.  Under  this  con- 
dition of  the  evidence,  we  are  concluded  by 
the  findings  of  the  district  court. 

[3]  The  same  must  be  said  of  the  findlnKS 
of  the  amounts  allotted  to  each  of  the  parties. 
The  evidence  tends  to  show  that  in  the  ear- 
lier months  of  the  season  Staubaeh  creek 
furnishes  water  suflicient  to  supply  the  wants 
of  all  the  parties,  but  at  the  average  low 
water  season,  in  July  and  August,  it  fur- 
nishes not  to  exceed  100  Inches'  at  most.  In 
finding  ui)on  this  branch  of  the  case  the  court 
was  evidently  Infiuenced  somewhat  by  the 
notion  that  while  the  defendant  is  entitled 
to  the  oldest  right,  the  amount  awarded  to 
him-  should  not  be  so  fixed  as  to  give  him 
a  monopoly  during  the  extreme  low  water 
season.  In  any  event,  the  allowance  made  to 
each  of  the  parties  is  well  within  the  ex- 
treme limits  fixed  by  the  conflicting  evidence 
as  to  their  respective  necessities.  Under  this 
condition  of  the  evidence  we  cannot  disre- 
gard the  findings  as  made. 

The  Judgment  and  order  of  the  district 
court  are  affirmed. 

Aflirmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


(40  Ut3b,  525) 
STATE  V.  SIRMAT.  ■ 
(Supreme  Court  of  Utah.    March  9, 1912.    Re> 

bearing  Denied  April  6,  1912.) 
1.  Homicide    (§    253*) —Evidence  — SofM- 

CIENCT. 

In  a  prosecution  for  murder  in  the  first 
degree,  evidence  held  to  support  a  conviction. 

[Rd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  !i  523-5.32;  Dec.  Dig.  {  253.»] 
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2.  CBnaitAi.  Law   (j  S03»)— Bvidknce— Ad- 

laSSIBIUTT. 

While  an  accused  cannot  be  compelled  to 
give  evidence  against  himself  b^  submitting  to  a 
comparison  ot  his  foot  with  prints  found  at  the 
place  of  the  commission  of  a  crime,  at  the  so- 
licitation of  a  sheriff,  he  voluntarily  places  his 
foot  in  the  tracks  left  by  the  criminal  or  sur- 
renders his  shoes  to  the  sheriff  for  such  com- 
parison, he  cannot  object  to  testimony  as  to 
the  comparison. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  871-874;  Dec.  Dig.  {  393.*] 

3.  Criminal  Law   (J  525*)  —  Confessions — 

VOLUNTABY  CONFESSIONS. 

Where  after  the  arrest  of  one  accused  of 
murder  he  was  aslced  to  make  a  statement, 
though  warned  tiiat  it  would  be  used  against 
him,  a  confession  then  made  is  admissible, 
though  accused  was  still  suffering  from  the  ef- 
fects of  chloroform  taken  with  suicidal  intent, 
he  being  in  possession  of  his  faculties. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  11«S;   Dec.  Dig.  S  525.*] 

4.  Ckiuinai.  Law  (§  720*)  —  Tbial  — Abgu- 
MKNTS  OF  Counsel. 

In  a  prosecution  for  homicide,  where  the 
schedule  time  of  a  car  on  which  accused  claim- 
ed to  have  ridden  was  material,  a  statement  by 
the  district  attorney  in  his  argument  that  as 
he  recalled  the  evidence  the  car  left  Main 
street  at  a  certain  hour,  coupled  with  a  fur- 
ther statement,  when  accused  made  objection 
that  the  time  had  been  misstated,  that  he 
would  leave  it  to  the  memory  of  the  jurors, 
was  not  a  prejudicial  misstp'tement  of  evi- 
dence; 

[Ed.  Note. — For  other  cases,  «ee  Criminal 
Law.  Cent.  Dig.  {{  1670,  1671;  Dec.  Dig.  { 
720.*] 

K.  Criuinai,  Law   (|  1037*)— ABOinuNTS  of 

Counsel— Objections. 

Improper  argument  of  counsel  cannot  be 
reviewed  where  objection  was  not  made  at  the 
time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1691,  2645;  Dec.  Dig.  I 
1037.*] 

6.  HoMiciDB  ({  260*)— Deliberation  or  Jury 
— Viewing  Premises. 

Comp.  Laws  1907,  $  4870,  provides  that 
when  it  is  proper  that  the  jury  should  view 
the  place  of  the  oifense  the  court  may  order 
the  jury  to  be  conducted  there  in  the  custody 
of  an  officer,  and  section  4882  provides  that 
if  the  jnry  desire  to  be  informed  on  any  point  of 
law  they  must  require  the  officer  to  conduct 
them  into  court  where  the  information  must 
be  given  them  in  the  presence  of  or  after  notice 
to  th£  district  attorney  and  the  accused  or  his 
counsel.  Hfld,  that  a  request  by  the  jury  made 
after  they  had  retired  to  deliberate  that  they 
be  permitted  to  view  the  place  where  the  homi- 
cide was  committed  was  properly  denied,  where 
notice  had  not  been  given  to  the  district  at- 
torney or  to  accused  or  his  counsel. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  555;  Dec.  Dig.  {  260.*] 

7.  Criminal  Law   (S  940*)— New  Trial- 
Newly  Discovered  Evidence. 

In  a  prosecution  for  homicide,  though  thj 
time  at  which  defendant  boarded  a  street  car 
was  material  to  corroborate  or  discredit  his 
statement  that  he  left  the  place  where  the 
homicide  occurred  a  few  minutes  before  the 
killing,  evidence  alleged  to  be  newly  discovered 
that  the  power  was  off  during  the  trip  of  the 
car  which  defendant  claimed  to  have  boarded, 
and  defendant's  testimony  that  the  power  was 
oft  while  he  was  on  the  car,  was  not  ground 
for  a  new  trial,  not  being  of  such  a  character 
as  to  probably  alter  the  verdict,  and  defendant 


having  omitted  to  testify  as  to  the  stoppage  of 
the  car  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  2324-2327,  2336;  Dec.  Dig. 
I  945.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;  George  G.  Armstrong,  Judge. 

Julius  Sirmay  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    AtQrmed. 

Dickson,  Ellis,  Ellis  &  Scbulder  and  Bone 
&  McGee,  both  of  Salt  Lake  City,  for  appel- 
lant.   A.  R.  Barnes,  Atty.  Gen.,  for  the  State. 

STRAUP,  J.  The  defendant  was  convicted 
of  first  degree  murder  and  appeals. 

[1]  The,  evidence  on  behalf  of  the  state 
shows  that  the  deceased,  a  boy  14  years  of 
age,  about  5  feet,  6  inches  in  height,  and 
weighing  about  130  pounds,  was  shot  and  kill- 
ed at  his  mother's  residence,  and  where  the 
deceased  also  lived,  shortly  after  bis  return 
from  school  and  while  all  the  members  of  his 
family  were  absent.  The  residence  Is  situat- 
ed on  Thirteenth  East,  between  First  and 
Second  South  streets  in  Salt  Lake  City.  The 
distance  from  the  schoolhouse  on  First 
South,  between  Seventh  and  Eighth  East,  to 
the  boy's  home  Is  about  six  blocks,  or  about 
six-sevenths  of  a  mile.  His  teacher  and  oth- 
ers testified  that  on  the, day  of  the  homicide 
the  school  was  dismissed  for  lunch  at  12:15 
p.  m. ;  that  the  deceased  was  then  In  the 
classroom,  and  thereafter  left  the  building  to 
go  to  his  home  for  lunch.  One  of  his  school- 
mates overtook  him  and  left  him  at  Eleventh' 
East  and  First  South  streets,  the  deceased 
walking  east  towards  his  home,  and  his  school- 
mate south  to  his  home.  The  latter  estimat- 
ed that  time  to  be  about  12:25,  or  between 
12:25  and  12:30.  No  one  saw  the  deceased 
thereafter  until  he  was  seen  staggering  from 
his  mother's  bouse  with  four  bullet  wounds 
In  his  body — two  in  his  breast,  one  In  bis 
shoulder,  and  one  In  his  wrist— and  fall  dead 
on  the  front  lawn.  That  was  at  12:40  o'clock 
p.  m.  Two  of  the  wounds  were  of  such  a 
character  as  to  cause  death  almost  instantly. 
One  of  the  witnesses  who  lived  near  by  and 
who  had  Just  alighted  from  a  passing  street 
car  testified  that  there  was  a  trail  of  blood 
up  the  steps  into  the  bouse  and  up  the  stairs 
to  the  second  floor,  and  a  pool  or  clot  of 
blood  not  yet  coagulated  on  the  landing.  A 
revolver  with  four  empty  and  two  loaded 
chambers,  and  with  which  the  boy  was  shot, 
was  found  in  the  coal  scuttle  in  the  kitchen. 
Two  bullets  were  found  in  the  boy's  body, 
and  two  were  taken  from  the  wall  on  the 
landing.  When  the  members  of  the  family 
left  the  house  in  the  morning,  the  doors  were 
all  locked  and  the  windows  fastened.  But 
at  this  time  the  kitchen  door  was  standing 
open  and  footprints  were  found  leading  from 
it  across  the  back  yard.  The  window  of  the 
basement  of  the  house,  and  a  door  leading 
from  the  basement  to  the  floor  above,  were 
broken  open.    Footprints  were  found  in  the 
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coal  dust  leading  from  tbe  basement  window. 
In  the  basement,  tools  and  clothes  were  pack- 
ed In  a  telescope,  all  having  been  taken  from 
different  parts  of  tbe  basement,  and  all  found 
there.  The  revolver  was  one  possessed  by  an 
older  brother  of  the  deceased,  and  was  kept 
by  him  In  a  suit  case  under  a  bed  in  one  of 
the  rooms  on  tbe  second  floor  of  the  house. 
In  the  rooms  upstairs,  bureau  and  chiffonier 
drawers  had  been  pulled  out,  and  clothes  and 
various  articles  and  things  scattered  and 
strewn  about  the  rooms.  A  watch  and  chain 
and  a  stick  pin  belonging  to  the  deceased's 
mother,  and  cuff  links,  rings,  a  traveling 
clock,  a  pair  of  pliers,  and  a  safety  razor  and 
blades  belonging  to  an  occupant  of  the  house, 
were  missing.  All  of  these  articles  were  tak- 
en from  rooms  on  the  second  floor.  None  of 
them  were  foimd  in  tbe  possession  of  the  de- 
fendant. 

The  defendant  for  three  or  four  months 
prior  to  tbe  homicide  roomed  at  a  Mr.  Kropf  s 
place,  about  one  mile  north  of  Murray.  Dur- 
ing part  of  that  time  he  worked  at  a.  distil- 
lery for  a  Mr.  Reilly.  For  some  time  prior 
to  the  homicide  he  bad  no  steady  employ- 
ment, and  just  prior  thereto  complained  that 
he  had  no  money.  On  the  morning  of  the 
day  of  the  homicide  he  told  Mrs.  Kropf  that 
he  had  a  Job  to  saw  wood,  and  asked  for  and 
was  given  Mr.  Kropf  s  handsaw.  That  morn- 
ing, or  in  the  forenoon  of  that  day,  he  took 
a  street  car,  and  with  the  saw  came  to  Salt 
Lake  City.  He  had  tbe  saw  wrapped  in  a 
newspaper.  At  Salt  Lake  City  he  took  a 
street  car  which  passed  the  house  where  the 
homicide  was  committed.  The  motorman  of 
that  car  testified  that  the  defendant  was  on 
the  front  platform  of  the  car,  and  that  he 
left  it  at  Thirteenth  East  and  First  South 
streets,  not  quite  half  a  block  from  the  de- 
ceased's residence,  at  10:45  or  11:45  a.  m.,  he 
thought  11 :45.  The  conductor  testified  that 
the  defendant  there  left  the  car  at  11:45. 
They  testified  that  be  then  had  a  saw  with 
him  wrapped  In  a  newspaper,  that  he  wore 
a  soft  gray  hat  and  a  gray  plaid  coat 

Another  witness  for  the  state,  a  boy  10 
or  11  years  of  age,  testified  that  he,  on 
Twelfth  East  street,  about  a  block  away, 
heard  the  shots,  and  that  Immediately 
thereafter  he  saw  a  man  Jump  or  slide  down 
an  embankment  at  or  near  the  rear  of  the 
lot  of  the  deceased's  residence,  run  down 
a  driveway,  then  cross  Twelfth  East  street, 
and  down  Bueno  avenue  to  Eleventh  East 
street,  and  then  south;  that  tbe  man  had 
on  a  dark  gray  suit  of  clothes,  a  slouch  bat 
without  a  band,  and  had  a  dark  mustache, 
dark  hair,  and  that  he  looked  like  a  Mexi- 
can, and  identified  the  defendant  as  that 
man.  The  description  which  tbe  boy  gave 
in  some  particulars  did  not  answer  the  de- 
scription of  the  defendant.  However,  there 
was  evidence  to  show  that  when  tbe  de- 
fendant was  arrested  his  complexion  was 
dark,  and  that  he  had  a  several  days' 
growth  of  a  dark  beard.    This  boy  was  call- 


ed to  identity  another  maa  arrested  shortly 
after  tbe  homicide  and  before  the  defend- 
ant was  arrested,  and  Identified  such  other 
as  the  one  he  saw  running  from  tbe  rear 
of  the  premises.  Then,  after  the  defendant 
was  arrested,  and  tbe  boy  taken  to  him,  be 
Identified  the  defendant  as  that  man.  He 
testified  that  the  two.  men  looked  alike. 

Another  witness  for  tbe  state  testified 
that  she  saw  a  man  wearing  a  light  slouch 
hat  run  down  the  driveway  but  was  unable 
to  identify  tbe  defendant  A  handsaw  was 
found  in  the  basement  of  tbe  bouse  which 
afterwards  was  identified  by  the  Kropfe  as 
their  saw,  and  the  one  Mrs.  Kropf  bad 
given  the  defendant  tbe  morning  of  the  day 
of  tbe  homicide.  After  the  defendant's  ar- 
rest, the  sheriff  and  others  asked  him  to 
explain  how  it  was  the  saw  got  in  the  base- 
ment and,  upon  being  questioned  about  his 
knowledge  of  or  connection  with  the  homi- 
cide, the  defendant  stated  to  them  substan- 
tially the  following  facts:  He  said  that  be 
bad  been  rooming  at  the  Kroprs,  and  on 
the  morning  of  the  day  of  the  homicide  he 
got  the  saw  from  them  to  saw  wood.  He 
then  went  to  Murray  for  his  mail,  and 
when  he  went  Into  the  post  office  for  that 
purpose  he  left  the  saw  standing  on  the  out- 
side. When  he  came  out  he  met  an  ac- 
quaintance named  "Joe,"  he  did  not  know 
his  last  name,  a  man  whom  he  said  be  had 
met  in  Reno,  Nev.,  some  months  before. 
He  said  they  came  to  Salt  Lake  together. 
Joe  remained  in  Salt  Lake  and  tbe  defend- 
ant went  to  Murray,  or  in  that  ricinity, 
where  he  had  been  for  three  or  four  months, 
rooming  at  Kroprs  and  had  worked  for 
Rellly.  He  stated  that  when  he  came  out 
of  the  post  office  Joe  asked  him  if  be  want- 
ed to  make  some  easy  money;  that  be  (Joe) 
knew  a  place  in  Salt  Lake  where  the  occu- 
pants were  all  absent  during  tbe  day,  and 
that  they  could  get  several  hundred  dol- 
lars. The  defendant  at  first  demurred,  but 
finally  the  two  boarded  a  street  car,  the 
defendant  with  tbe  saw,  and  that  they  both 
came  to  Salt  Lake.  They  then  took  a  car 
which  passed  the  residence  of  the  deceased. 
He  stated  that  they  got  off  the  car  at  First 
South  and  Thirteenth  East  streets,  and  that 
both  walked  towards  the  deceased's  resi- 
dence, Joe  in  advance  of  the  defendant. 
Joe  went  to  the  back  door  of  tbe  house  and 
rapped  on  and  kicked  against  the  door  tu 
make  sure  that  no  one  was  at  home.  Then 
they  went  to  the  basement  window.  Joe 
pried  it  open  and  the  two  entered.  There 
they  found  a  door  locked  leading  from  one 
apartment  to  another.  The  hinges  of  that 
door  were  broken  and  removed  and  the  door 
opened.  He  stated  that  Joe  told  him  to 
gather  the  tools  and  things  in  tbe  basement 
while  he  (Joe)  went  upstairs.  In  doing  so 
Joe  found  a  door  locked  leading  to  the 
rooms  upstairs,  which  be  forced  open.  Tbe 
defendant  stated  that  he  remained  in  tbe 
basement  about  three-quarters  of  aa  hour. 
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or  an  hour,  during  wblch  time  he  gathered 
tools,  clothes,  and  other  articles  In  the  base- 
ment from  trunks,  closets,  and  rooms  In  {be 
basement,  and  placed  them  in  a  telescope 
which  he  also  found  in  the  basement.  He 
further  stated  that '  Joe  stayed  longer  than 
he  expected  and  that  be  went  upstairs,  part- 
ly opened  the  door  leading  .to  the  rooms 
upstairs,  and  there  saw  the  deceased  going 
from  one  room  to  another  carrying  what 
appeared  to  him  to  be  a  waste  basket  He 
stated  that  he  then  returned  to  the  base- 
ment, left  it  through  the  window  without 
taking  anything,  and  In  a  hurried  or  brisk 
walk,  like  one  ordinarily  leaving  premises, 
walked  from  the  rear  to  the  front  of  the 
building  and  down  the  front  walk  to  the 
sidewalk.  There  he  saw  to  the  south  on 
niirteenth  East  street  a  street  car  stand- 
ing or  moving  towards  him.  He  stated  that 
be  hurriedly  walked  north  tp  First  South, 
and  then  three  or  four  blocks  west  towards 
the  dty,  when  the  car  overtook  him.  There 
be  boarded  the  car  and  got  to  Main  street 
where  he  stated  he  took  the  car  for  Murray 
at  about  12:15,  as  first  stated  by  him,  and 
at  12:35,  as  afterwards  stated  by  him.  At 
that  time  he  took  the  Murray  car  and  rode 
south  to  Fifteenth  South.  He  stated  that 
he  there  left  the  car  and  walked  to  Murray 
because  he  thought  he  had  no  money  to  pay 
car  fare  any  greater  distance,  forgetting  at 
the  time  that  he  had  in  bis  pocket  25  cents 
which  was  given  to  him  by  Joe  in  the  morn- 
ing. He  then  walked  to  Murray  where  he 
purchased  some  apples,  and  then  walked 
back  to  Kropf  8  place  arriving  there  at  3  or 
3:15  p.  m.  Thereafter,  and  on  that  after- 
noon, 'he  heard  that  a  boy  had  been  killed. 
The  Kropfs  asked  him  what  had  become  of 
the  saw,  he  having  returned  without  it. 
He  that  evening  went  back  to  Murray,  pur- 
chased a  paper,  and  returned  with  It  and 
asked  Kropf  to  read  it  to  him.  Kropf 
did  80.  The  next  day  he  purchased  another 
paper  which  he  also  took  to  Kropf  and 
asked  him  to  read  It  to  him.  In  that  paper 
it  was  stated  that  a  saw  was  found  in  the 
basement  of  the  house  where  the  homicide 
was  committed.  He  stated  that  he  believed 
that  circumstance  would  be  taken  as  point- 
ing to  his  guilt;  that  he  was  without  money, 
and  that  he  went  -to  a  drug  store,  procured 
chloroform,  returned  to  a  creek  near  Kropfs 
place,  and  took  the  chloroform  with  suicidal 
intent.  He  stated  that  he  knew  nothing 
more  until  be  was  found  in  bed  in  Kroprs 
house.  The  next  day  he  again  attempted 
suicide  by  cutting  the  arteries  in  his  wrist 
with  a  safety  razor  blade,  bat  desisted  be- 
cause It  was  toe  painful.  He  at  aU  times 
asserted  to  the  officers  that  while  he  was 
at  the  residence  of  the  deceased  he  remain- 
ed in  the  basement  all  the  time;  that  he 
was  not  upstairs,  and  that  he  did  not  shoot 
the  deceased;  that  he  left  the  house  while 
the  deceased  was  alive  and  unharmed,  and 
that  U  the  deceased  was  shot  at  12:40,  he 


(the  defendant)  was  then  on  the  street  car 
and  on  his  way  to  Murray. 

It  was  further  made  to  appear  by  wit- 
nesses for  the  state  that  on'  the  afternoon 
of  the  day  of  the  homicide  Rellly  told  kropf 
th^t  he  had  heard  of  the  murder.  That  aft- 
ernoon, and  after  the  defendant  had  return- 
ed to  Kropfs  place,  and  while  Kropf  was 
relating  the  circumstance  to  Mrs.  Kropf, 
the  defendant  attempted  to  hear  their  con- 
versation and  heard  a  part  of  it  After 
Kropf  learned  of  the  finding  of  the  sayr  in 
the  basement,  and  after  he  had  asked  the 
defendant  what  be  had  done  with  it,  and 
after  the  defendant  had  attempted  suicide, 
Kropf  communicated  with  the  officers.  The 
saw  was  shown  to  Kropf.  He  identified  it 
as  his  saw  and  the  one.  which  had  been 
given  the  defendant  on  the  morning  of  the 
day  of  the  homicide.  The  defendant  was 
thereupon  arrested  and  committed.  He  was 
thereafter  taken  to  the  deceased's  residence 
by  the  sherifF  and  a  number  of  police  offi- 
cers. There  the  defendant  was  asked  to 
remove  his  shoes.  He  did  so.  They  com- 
pared them  with  the  footprints  found  in 
the  back  yard  le/ading  from  the  house  to- 
wards the  embankment  Later  the  defend- 
ant was  taken  to  the  Utah  state  prison 
where  he  was  Interrogated  by  the  sheriff 
and  the  warden.  The  defendant  there  was 
told  by  them  that  they  desired  to  talk  to 
him  and  to  have  him  tdl  all  that  he  knew 
of  the  homicide,  but  that  he  need  not  tell 
them  anything  if  he  did  not  choose  to  do 
so,  and  that  whatever  he  said  to  them 
would  be  used  against  him.  There  were 
some  statements  made  by  some  of  the  offi- 
cers tliat  be  had  better  state  to  them  all 
that  he  knew  about  the  homicide,  but  in 
that  connection  he  was  also  told  that  he 
need  not  do  so,  and  that  If  he  did  tell  them 
anything  it  would  be  used  against  him. 
With  these  admonitions,  and  with  this  un- 
derstanding, the  defendant  told  them  the 
facts  as  hereinbefore  enumerated. 

xyo  officers  of  the  sberiff's  force,  and  one 
from  the  police  force,  testified  that,  as  a  re- 
sult of  a  comparison  of  the  defendant's  shoes 
with  the  trades,  it  was  their  opinion  that 
the  trades  could  have  been  and  were  made 
by  the  defendant's  shoes.  Some  of  them, 
however,  stated  that  the  trades  in  some 
particulars  did  /not  correspond  with  the 
shoes,  but  attempted  to  explain  that.  Three 
officers  of  the  police  force  testified  for  the 
defendant  that  in  their  opinion  the  tracks 
could  not  have  been  and  were  not  made  by 
the  defendant's  shoes.  The  defendant  was 
a  witness  in  his  own  behalf  and  testified  to 
the  facts  sutetantially  as  stated  by  him  to 
the  sheriff  and  the  warden.  He  denied  that 
he  was  in  any  part  of  the  residence  of  the 
deceased  except  in  the  basement,  and  testi- 
fied that  he  did  not  shoot  the  deceased,  and 
that  he  was  not  the  man  who  ran  from  the 
rear  of  the  premises.  Another  witness  tes- 
tified for  the  defendant  that  she  was  in  her 
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house  looking  out  of  a  window  &nd  saw  a 
man  running  down  Bueno  avenue:  that  sbe 
only  saw  his  back;  that  he  wore  a  light 
hat,  but  testified  that  from  the  general  ap- 
pearance of  the  defendant,  Ms  age,  height, 
and  size,  she  was  positive  that  the  man  who 
ran  down  Bueno  avenue  was  not  the  defend- 
ant The  operators  of  the  Murray  car  tes- 
tified that  the  defendant  alighted  from  that 
car  at  Fifteenth  South  street,  either  the  one 
which  left  Salt  Lake  at  12:35  or  2:35;  they 
were  not  certain  which.  Another  witness 
testified  for  the  defendant,  a  clerk  in  the 
post  office  at  Murray,  that  the  defendant  on 
the  morning  of  the  day  of  the  homicide  en- 
tered the  post  office,  called  for  his  mall,  and 
that  when  be  left  the  post  office  he  met  and 
talked  with  another  man  who  answered  the 
description  which  the  defendant  gave  of^the 
man  Joe.  Tbe  Kropfs  testified  that  when 
the  defendant  left  their  place  that  morning 
he  wore  a  brown  derby  hat.  They  also  tes- 
tified that  tbe  defendant  bad  roomed  at  their 
place  three  or  fonr  months,  and  they  and 
Rellly  testified  that  be  had  worked  for  Kell- 
ly.  It  was  also  made  to  appear  that  the 
defendant  had,  and  there  was  found  in  hia 
jKJSsesslon  at  the  tiine  be  was  arrested,  a 
soft  slouch  bat,  not  of  a  gray,  but  of  a 
brown,  or,  as  the  witnesses  described  it,  a 
reddish,  color. 

Tbe  foregoing  is  in  substance  all  of  the  ev- 
idence. We  have  thus,  referred  to  it  some- 
wtiat  in  detail  because  of  tbe  assignment  and 
of  the  claiim  made  that  the  evidence  Is  in- 
sufficient to  support  the  verdict.  It  is  stated 
by  tbe  defendant's  counsel  that  the  evidence 
is  not  sufficient  to  show  that  the  defendant 
shot  and  killed  the  deceased,  and  that  the 
evidence  does  show  that  Joe  shot  and  killed 
him.  This  is  based  upon  tbe  claim  that  the 
evidence  shows  that  the  tracks  were  not 
made  by  the  shoes  worn  by  the  defendant; 
that  tbe  identification  of  the  defendant  by 
tbe  10  or  11  year  old  boy  was  of  such  doubt- 
ful and  uncertain  character  as  to  be  value- 
less; that  a  witness  for  the  defendant  tes- 
tified positively  that  the  defendant  was  not 
the  man  who  ran  down  Bueno  avenue ;  that 
all  the  witnesses  stated  that  the  man  who 
ran  from  the  rear  of  the  premises  and  down 
the  driveway  and  down  Bueno  avenue  wore 
a  light  slouch  bat,  and  that  tbe  defendant 
on  that  day  wore  a  brown  derby  hat ;  that 
the  description  of  the  clothes  worn  by  that 
man  did  not  correspond  with  the  clothes 
worn  by  the  defendant  on  that  day ;  that  the 
defendant  took  the  Murray  car  at  Main 
street  and  First  South,  at  12:35,  and  that  at 
12:40,  when  the  deceased  was  shot,  the  de- 
fendant was  five  or  six  miles  from  tbe  scene 
of  tbe  homicide ;  and  that  iM>ne  of  the  missing 
articles  taken  from  the  house  were  found  In 
or  traced  to  the  possession  of  the  defendant. 
If.  there  had  been  no  more  than  tbe  testi- 
mony of  the  10  or  11  year  old  boy,  and  the 
footprints,  to  connect  the  d^endant  with  the 
commission  of  tla«  crime,  It  might. well  be 


said  that  sucb  evidence  was  not  safficient 
to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  But  the  defendant  stated 
to  tbe  officers,  and  be  himself  testified,  tliaC 
be  entered  the  bouse  to  commit  burglary, 
and  that  be  was  In  the  basement  of  tbe 
house  for  three-quarters  of  an  hour  or  an 
hour.  True,  he  stated  and  testified  that  be 
and  another  (Joe)  entered  the  house  for  sadi 
purpose ;  that  he  and  Joe  rode  on  the  street 
car  from  down  town  to  Thirteenth  East  and 
First  South  where  both  of  them  got  off  tbe 
car  and  walked  south  towards  the  deceased's 
residence,  Joe  In  advance  of  the  defendant. 
But  tbe  street  car  men  testified  that  the  de- 
fendant was  alone  on  the  front  'end  of  the 
street  car,  and  that  be  alone  got  off  tbe  car 
at  tbe  place  where  be  testified  that  be  and 
Joe  got  off.  There  is  no  evidence  to  show 
that  another  was  with  the  defendant  at  the 
house  except  the  testimony  of  tbe  defendant. 
That  testimony,  at  least  in  part,  was  disput- 
ed by  the  .street  car  men.  He  further  admit- 
ted to  the  officers  and  testified  on  the  atand 
that,  after  be  was  in  the  basement  for  three- 
quarters  of  an  hour  or  .more,  he  went  to  the 
door  leading  from  tbe  basement  to  tbe  rooms 
upstairs  to  see  what  had  become  of  Joe. 
There  he  plainly  saw  the  deceased  passing 
from  one  room  to  another;  that  he  then  re- 
turned to  tbe  basement,  climbed  out  of  tbe 
window,  went  around  tbe  house,  down  tbe 
front  walk,  and  then  walked  three  or  four 
blocks,  took  the  street  car,  rode  to  Main 
street,  and  took  the  car  for  Murray  at  12:35. 
He  stated  to  tbe  officers  and  be  testified  that 
it  was  that  car  which  he  took,  and  not  the 
car  which  left  at  2:35,  for  be  looked  at  the 
clock  and  saw  that  It  was  then  12:36.  The 
defendant's  seeing  the  boy  in  the  house  and 
his  taking  the  Murray  car  at  Main  street  at 
12:S5  were,  upon  the  undisputed  facts,  thhigs 
almost  impossible. 

It  was  shown  without  dispute  and  by  very 
direct  and  positive  testimony  that  tbe  school 
where  tbe  deceased  was  was  dismissed  for 
lunch  at  12:15  and  that  he  was  tlien  there  in 
the  classroom.  The  distance  from  the  sdiool* 
house  to  bis  residence  was  six  blocks,  sU- 
sevenths  of  a  mile,  tbe  blocks,  including  the 
streets,  being  nearly  46  rods.  He  was  last 
seen  alive  at  Eleventh  East  and  First  South, 
about  two  and  one-half  blocks  from  his  res- 
idence, at  about  12:25,  walking  towards  bis 
home.  He  .must  have  arrived  at  bis  resi- 
dence at  about  12:27  or  12-.30,  more  likely 
the  latter.  At  least  the  jury  could  so  have 
calculated,  estimated,  and  believed.  It  Is 
i^ot  unreasonable  or  improbable,  but  very 
reasonable  and  very  prolmble,  that  the  de- 
ceased arrived  at  his  house  not  earlier  than 
12:27  or  12:30..  Tbe  Jury,  aloo  bad  t!ie  right 
to  consider  that  it  took  some  little  time  for 
the  deceased  to  unlock  the  door,  enter  the 
house,  and  move  about  before  the  defendant 
ascended  from  the  basement,  opened  tbe  door, 
and  saw  tbe  deceased  as  testified  to  by  tbe 
defejidant.    The  jui^  also  bad  a  right  to  con- 
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aider  that  it  took  tbe  defendant  some  little 
time  to  return  to  the  basement,  climb  out  of 
the  window,  wallc  around  the  house  and  to 
the  sidewallc  and  to  the  comer  of  Thirteenth 
East  and  First  South,  and  that  it  took  him 
six  or  seven  minutes  to  walk  three  or  four 
bloclcs,  as  testified  to  by  him,  before  the 
street  car  overtook  liim,  a  distance  of  about 
137  or  183  rods,  though  he  walked  hurriedly 
or  briskly  as  testified  to  by  him.  It  was  also 
shown,  and  the  Jury  had  the  right  to  so 
find,  tluit  it  would  take  from  six  to  eight 
minutes  for  the  street  car  to  run  to  Main 
street  from  the  place  where  the  defendant 
boarded  It— a  distance  of  nine  or  ten  blocks — 
more  than  a  mile.  The  Jury  therefore  had 
the  right  to  believe  that  it  was  highly  im- 
probable, if  not  almost  impossible,  that  the 
defendant  was  at  Main  street  and  First 
South  and  there  took  the  Murray  car  at  12:- 
35,  as  testified  to  by  him.  True,  the  Mur- 
ray car  may  have  been  late;  but  the  de- 
fendant testified  that  It  was  not  late,  and 
that  he  looked  at  the  clock,  and  that  it  was 
then  12:36.  It  was  shown  that  the  defend- 
ant that  day  took  a  car  from  Salt  Lake  to 
Murray.  That  was  testified  to  by  the  opera- 
tors of  the  street  car.  But  upon  the  evi- 
dence the  Jury  had  the  right  to  believe  and 
to  find  that  the  defendant  boarded  the  car 
which  left  Salt  Lake  not  at  12:35  but  at  2:3S. 
It  Is  argued  by  his  counsel  that  if  he  took 
the  car  at  2:35  it  was  not  possible  for  him 
to  get  oft  the  car  at  Fifteenth  South,  walk  to 
Murray,  and  then  back  to  Kropf's,  and  ar* 
rive  there  at  3:15.  9ut  the  fact  that  the 
defendant  walked  to  Murray  from  Fifteenth 
South  and  then  back  to  Kropl's  rests  en- 
tirely upon  his  own  testimony.  The  Jury 
may  have  believed  that  he  did  not  do  that, 
and  that  he  walked  to  Kropf's  place  direct 
from  Fifteenth  South.  Upon  the  evidence, 
they  had  the  right  to  so  believe  and  to  so 
find.  The  Jury  may  also  have  believed,  and 
upon  the  evidence  they  had  the  right  to  be- 
lieve and  find,  that  the  defendant  alone  en- 
tered the  house  where  the  homicide  was 
committed,  and  that  the  person  whom  he 
called  Joe  was  not  with  him,  and  that  it  was 
the  defendant  who  shot  and  killed  the  de- 
ceased. This  is  a  case  where  of  course  some 
of  the  material  facts  are  in  conflict;  but  It 
is  one  where  the  determination  of  the  facta 
was  peculiarly  within  the  province  of  the 
Jury.  We  cainnot  say  that  the  conclusion 
reached  by  them  is  not  supported  by  the  ev- 
idence. We  tiave  carefully  examined  all  of 
the  evidence,  and  we  are  satisfied  that  the 
verdict  is  amply  supported  by  it. 

[2]  Complaint  Is  made  of  receiving  the  tes- 
timony of  the  witnesses  for  the  state  as  to 
the  result  of  the  comparison  of  the  defend- 
ant's shoes  with  the  footprints.  It  is  urged 
that  the  defendant  was  compelled  by  the 
sheriff  to  go  to  tl>e  premises  where  the  hom- 
icide was  committed,  there  to  take  oft  his 
-'hoes  for  the  purpose  of  making  the  comparl- 
■■»n,  and  tha|:.8u(h  conduct  on  the  part  of 
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the  sheriff  was  In  violation  of  the  constitu- 
tional provision  that  the  accused  shall  not 
be  compelled  to  give  evidence  against  himself. 
It  is  generally  held,  and  as  stated  In  12  Cyc. 
402,  that  although  evidence,  including  docu- 
ments and  other  articles,  may  have  been  ob- 
tained In  a  criminal  case  by  unfair  or  il- 
legal methods,  it  is  nevertheless,  as  a  gen- 
eral rule,  admissible  If  relevant,  provided  the 
accused  is  not  thereby  compelled  to  do  any 
act  which  Incriminates  him,  and  the  confes- 
sion or  incriminating  admission  is  not  extort- 
ed from  him;  and  by  the  weight  of  authority 
it  is  held  to  be  error  to  compel  the  accused  to 
submit  to  a  comparison  .of  footprints  and  to 
permit  a  witness  who  was  present  when  the 
accused  was  forcibly  compelled  to  place  hia 
foot  in  footprints,  or  to  surrender  his  shoes 
for  the  purpose  of  making  a  comparison,  to 
testify  as  to  the  result;  but  where  the  ac- 
cused voluntarily  plages  his  foot  in  the 
traclis,  or  surrenders  his  shoes  to  the  sher- 
iff, he  cannot  object  to  evidence  that  they 
seemed  to  fit.  Cases  supporting  the  text  are 
there  cited.  Extended  notes  are  found  in  8 
L.  R.  A.  (N.  S.)  762,  and  59  L.  R.  A.  465.  We 
think  the  evidence  here  shows  that  the  de- 
fendant was  not  compelled  to  take  off  his 
shoes  or'  to  surrender  them  to  the  sheriff 
against  his '  will.  The  evidence  shows  that 
the  oflBcer  asked  him  to  take  them  off,  and 
that  the  defendant  willingly  and  voluntarily 
did  80  and  surrendered  them  to  him. 

[31  It  is  further  contended  that  the  admis- 
sions or  confession  made  by  the  defendant  to 
the  sheriff  and  to  the  warden  were  not  vol- 
untary, and  that  the  defendant  at  the  time 
of  making  them  was  in  such  a  mental  and 
physical  condition,  and  was  so  suffering  from 
the  effects  of  the  attempted  suicide,  as  not 
to  fully  comprehend  and  understand  the 
things  said  to  and  by  him.  The  evidence 
shows  that  several  days  before  the  making 
of  these  statements,  as  already  stated,  the 
defendant  took  chloroform  with  suicidal  In- 
tent. In  doing  so  his  mouth  and  throat  were 
burned,  and  at  the  time  of  the  making  of  the 
statements  bis  mouth  and  throat  were  sore. 
He  then  complained  of  pain  and  stated  that 
he  was  tired  and  sleepy.  The  Interview  last- 
ed several  hours,  and  until  about  1  o'clock 
at  night.  The  evidence,  however,  shows  that 
the  defendant  was  In  full  possession  of  his 
faculties,  and  that  he  was  not  at  that  time 
suffering  from  the  effects  of  the  chloroform, 
except  from  the  sore  condition  of  his  mouth 
and  throat,  and  that  he  fully  comprehended 
and  understood  everytiilng  that  was  said  to 
him  and  everything  that  was  said  by  him. 
During  the  interview  he  frequently  called  for 
water  which  was  given  to  him.  Before  he 
made  any  statements,  he  was  told  by  the 
ofllcers  that  they  desired  to  talk  to  him,  but 
that  he  need  not  do  so  unless  he  chose  to  do 
so,  and  was  clearly  given  to  understand  that 
whatever  was  said  by  him  to  them  would 
be  used  against  him.  It  was  made  to  appear 
that  n^  persuasion  or  coercion  was  used,  and 
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that  the  statements  made  by  blm  were  made 
willingly  and  freely,  and  witbont  promises 
or  inducements  of  any  kind.  We  are  clearly 
of  tbe  opinion  that  the  admissions  so  made 
by  the  defendant  were  made  rolnntarily,  and 
that  they  were  properly  received  in  evidence. 
Furthermore,  the  testimony  as  given  by  the 
defendant  on  the  witness  stand,  both  In  es- 
sentials and  in  details,  corresponded  with 
tbe  statements  and  admissions  so  made  by 
him  to  the  officers. 

[4]  It  Is  further  claimed  that  the  district 
attorney.  In  his  argument  to  the  Jury,  mis- 
stated the  evidence.  The  evidence  shows 
that  the  Murray  car  left  Salt  Lake  City  at 
Main  street  and  First  South  at  12:35  p.  m., 
and  that  it  left  another  street  before  reach- 
ing First  South  and  Main  street  at  12:32. 
The  district  attorney  in  his  argument  stated 
that,  as  he  recollected  the  evidence,  the  car 
left  Main  street  and  First  South  at  12:32. 
Counsel  for  the  defendant  Immediately  cor- 
rected him  and  stated  that  it  was  12:35,  and 
Insisted  that  the  district  attorney  had  mis- 
stated the  evidence  in  that  particular,  and 
asked  that  the  record  be  read.  The  district 
attorney  thereupon  stated  that  "I  will  leave 
It  to  the  memory  of  the  jurors."  We  Chink 
the  matter  is  insignificant  The  district  a1> 
tomey  only  stated  to  the  Jury  his  recollec- 
tion of  the  evidence.  The  Jury  on  the  evi- 
dence could  determine  whether  the  car  left 
Main  street  and  First  South  at  12:35  or  12:32. 
They  well  understood  that  such  fact  was  to 
be  determined  by  them  from  the  evidence, 
and  not  from  tbe  statements  of  counsel,  and 
to  that  effect  was  the  Jury  Instructed. 

[S]  Tbe  assistant  district  attorney  in  bis 
argument  referred  to  the  defendant  as  a 
■"hobo."  This  characterization  evidently  was 
based  on  the  testimony  of  tbe  defendant's 
previous  history.  It  may  have  been  some- 
what overdrawn,  but  no  objection  was  made 
at  the  time  to  such  remarks,  and  the  de- 
fendant cannot  now  be  heard  to  complain  of 
them. 

[S]  We  have  a  statute  (Comp.  Laws  1907, 
{  4870)  which  provides  that,  "When,  In 
the  opinion  of  the  court.  It  Is  proper  that 
the  jury  should  view  tbe  place  in  which  the 
offense  is  charged  to  have  been  committed,  or 
in  which  any  other  material  fact  occurred,  It 
may  order  the  Jury  to  be  conducted  In  a 
body.  In  the  custody  of  the  officer,  to  the 
place,"  etc.  A  further  statute  (section  4882) 
provides  that,  "After  the  Jury  shall  have  re- 
tired for  deliberation,  If  there  Is  any  dis- 
agreement between  them  as  to  the  testimony, 
or  If  they  desire  to  be  informed  on  any  point 
of  law  arising  in  the  case,  they  must  require 
the  officer  to  conduct  them  into  court  Upon 
being  brought  Into  court,  the  information  re- 
quired must  be  given  in  the  presence  of,  or 
after  notice  to,  the  county  (district)  attorney 
and  the  defendant  or  his  counsel."  After 
.the  case  was  submitted  to  the  Jury,  and  while 
they  were  deliberating  upon  their  verdict,  the 
Jury  sent  a  request  by  the  baUlff  to  the 


court  that  they  be  taken  to  and  permitted  to 
view  the  house  where  tbe  homicide  was  com- 
mitted. The  court,  without  notifying  either 
the  district  attorney  or  the  defendant  or  his 
counsel,  denied  the  request  It  is  now  urged 
that  such  action  on  the  part  of  the  court  con- 
stituted tbe  holding  of  a  communication  by 
the  court  with  the  Jury  in  violation  of  sec- 
tion 4882.  We  do  not  think  so.  We  think 
that  such  action  on  the  part  of  the  conrt  does 
not  fall  within  tbe  provisions  of  section  4882, 
and  that  the  request  was  properly  denied  by 
the  court  Moreover,  It  Is  somewhat  doubt- 
ful whether  the  conrt  was  authorized,  after 
the  case  was  finally  submitted  to  the  Jury,  to 
permit  them  to  then  view  the  premises.  At 
any  rate,  it  Is  very  clear  that  no  error  was 
committed  by  the  court  In  denying  the  re- 
quest 

[7]  It  Is  also  urged  that  the  court  erred  in 
overruling  the  defendant's  motion  for  a  new 
trial.  The  verdict  was  rendered  January  17. 
1911.  On  the  21st  the  defendant  filed  a  mo- 
tion for  a  new  trial  on  grounds  other  than 
that  of  newly  discovered  evidence.  Tbe  hear- 
ing of  that  motion  was  continued  until  the 
14th  of  March.  On  the  10th  of  March  the  de- 
fendant filed  another  motion  for  a  new  trial 
on  the  additional  ground  of  newly  discovered 
evidence  supported  by  affidavits  also  filed  at 
that  time,  that  for  a  few  minutes  tbe  power 
was  off  the  Murray  car  which  left  Salt  Lake 
City  for  Murray  at  12:35  on  the  day  of  the 
homicide,  while  it  was  between  Fourteenth 
and  Fifteenth  South,  and  that  the  power 
was  not  that  day  off  any  other  Murray  car. 
The  defendant  also  filed  an  affidavit  that  the 
power  was  there  off  tbe  car  on  which  he  that 
day  rode  from  Salt  Lake  to  Fifteenth  South. 
The  motion  was  heard  and  overruled  on  the 
14th  of  March.  Complaint  is  made  of  this 
ruling.  We  think  no  error  was  committed  in 
such  particular.  At  the  trial,  the  defendant 
did  not  testify  that  the  power  at  any  place 
was  off  the  car  on  which  he  rode  from  Salt 
Lake  to  E'lfteentb  South.  It  seems  such  fact 
was  not  made  known  by  him  until  it  wag  dis- 
covered that  the  power  on  the  day  In  ques- 
tion was  off  the  Murray  car  which  left  Salt 
Lake  at  12:35,  and  while  It  was  between 
Fourteenth  and  Fifteenth  South.  The  newly 
discovered  evidence  Is  not  of  such  a  charac- 
ter as  to  Justify  the  conclusion  that  upon  a 
new  trial  with  such  additional  adduced  evi- 
dence a  result  different  from  the  verdict 
rendered  ought  to  be  or  probably  would  be 
obtained. 

No  complaint  Is  made  of  the  charge  of  the 
court  We,  however,  have  examined  it  and 
see  no  error  against  the  defendant  In  such 
particular.  His  theory  of  the  case  was  fully 
and  fairly  submitted  to  the  Jury.  The  record 
of  his  conviction  is  free  of  error. 

We  therefore  are  of  the  opinion  that  the 
Judgment  of  the  court  below  ought  to  be  af- 
firmed.   It  Is  so  ordered. 

FBICK,  0.  3.,  and  McCABTT,  J.,  concur. 
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(O  Or.   390) 

BAILEY  V.  BENTON  COUNTY. 
(Supreme  Court  of  Oregon.     April  9,  1912.) 

1.  Statutes  (J  123*)— Tixu:— ScrFiciENcy. 

Under  Const,  art  4,  §  20,  providing  that 
the  subject  of  every  act  shall  be  expressed  in 
its  title,  the  title  of  Laws  1903,  p.  262,  en- 
titled, "An  act  providing  for  the  establishment 
of  county  roads,  for  the  appointment  of  super- 
visors and  for  the  levy  and  collection  of  road 
taxes,"  etc.,  is  sufficiently  broad  to  include  a 
provision  embodied  in  L.  O.  L.  |  6375,  defining 
the  liability  of  counties  for  injuries  to  travelers 
on  defective  highways. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  H  176-183;    Dec.  Dig.  §  123.*] 

2.  Statutes  ($  109*)— Title— Sufficiency. 

Const,  art  4,  I  20,  providing  that  the  sub- 
ject of  every  act  shall  be  expressed  in  its  title, 
IS  not  violated  by  a  statute  having  various  de- 
tails properly  germane  to  one  general  object, 
and,  where  all  the  provisions  of  a  statute  re- 
late directly  or  indirectly  to  the  same  subject, 
are  naturally  connected,  and  jsre  not  foreign  to 
the  subject  expressed  in  the  title,  the  provi- 
sions are  valid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  136-139;   Dec.  Dig.  S  109.»] 

3.  CoNSTiTtrrioNAi,  Law  (J  48* )— Statutes- 
Validity— Pbesumptions. 

Every  reasonable  doubt  as  to  the  validity 
of  a  statute  must  be  resolved  in  favor  of  its 
constitutionality. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  46;  Dec.  Dig.  }  48.»1 

4.  Bbidoes   (i  42*)— INJUBIES  rBOM  Defects 

— LlABIUTT. 

L.  O.  L.  {  6375,  authorizing  a  recovery 
for  injuries  to  travelers  on  defective  highways 
or  bridges,  imposes  on  a  county  the  duty  to 
absolutely  discover  and  know  the  condition  of 
its  roads  and  bridges,  and  malies  a  failure  to 
do  so  actionable  negligence,  and  a  traveler  in- 
jured on  a  defective  bridge  who  shows  that 
he  was  lawfully  traveling  thereon,  that  he  re- 
ceived an  injury  by  reason  of  a  defect  therein, 
that  his  own  negbgence  did  not  contribute  to 
the  injury,  and  that  be  was  ignorant  of  the  de- 
fect may  recover,  and  no  diligence  in  inspec- 
tion by  county  authorities  will  protect  the 
county  from  liability, 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  §§  88-90;    Dec.  Dig.  §  42.*] 

Appeal  from  Circuit  Court,  Polk  County; 
Geo.  H.  Burnett,  Judge. 

Action  by  M.  Bailey  against  Benton  Coun- 
ty. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

This  is  an  action  to  recover  for  injuries 
caused  by  the  breaking  down  of  a  county 
bridge  over  wtiich  plaintiff  was  driving  a 
team  drawing  a  wagon  loaded  with  wood. 
The  statute  under  which  a  recovery  Is  sought 
is  found  on  page  280,  Session  Laws  1903,  and 
comprises  section  0375,  L.  O.  L.  The  title  of 
the  act  of  1903  is  as  follows:  "An  act  to  pro- 
vide for  laying  out,  establishing,  construct- 
ing, improving,  and  reloc.-itlng  county  roads; 
providing  for  the  establishment  of  road  dis- 
tricts and  the  appointment  of  supervisors 
therein,  and  prescribing  tbelr  duties  and 
compensation;  providing  for  a  board  of  coun- 
ty road  viewers,  and  for  the  appointment  of 
a  county  road  master,  prescribing  their  du- 


ties and  fixing  their  compensation;  provid- 
ing for  the  levy  and  collection  of  the  general 
tax,  and  for  the  manner  of  expending  the 
samte;  providing  for  the  special  Improvement 
of  county  roads  by  district  taxation,  for  hold- 
ing district  meetings,  and  prescribing  the 
qualifications  of  voters  at  such  meetings; 
providing  for  roads  of  public  easement,  and 
the  manner  of  laying  out  and  improving  the 
same;  providing  for  the  construction  and 
maintenance  of  roads,  bridges,  and  fences; 
providing  penalties  for  violations  of  this  act; 
fixing  the  compensation  of  surveyors  and 
their  helpers;    and  repealing  articles  I,  II, 

III,  IV,  V,  vn,  VIII,  IX,  X,  XI,  XII,  XIII, 

XIV,  and  section  4904  of  article  XXI  of  chap- 
ter X,  and  section  4965  of  article  II  of  chap- 
ter XI  and  article  I  of  chapter  XII,  all  con- 
tained in  title  XXXIX  of  the  Code  of  Oregon, 
as  compiled  and  annotated  by  the  Honorable 
C.  B.  Bellinger  and  William  W.  Cotton."  On 
the  trial  defendant  called  G.  W.  Smith,  a 
county  commissioner,  of  Benton  county,  and 
propounded  to  htm,  among  other  questions, 
the  following:  "Q.  What,  if  anything,  do  you 
know  as  to  the  condition  of  that  bridge,  the 
Thornton  bridge,  where  this  accident  occur- 
red, on  the  6th  day  of  May,  immediately  aft- 
er this  accident,  and  immediately  before  the 
accident?"  Plaintiff  objected  to  this  ques- 
tion on  the  ground  that  it  was  lncomi>etent, 
irrelevant,  and  immaterial.  The  court  sus- 
tained the  objection,  defendant  excepted  to 
the  ruling,  and  the  exception  was  allowed. 
Defendant  then  offered  to  prove  by  this  wit- 
ness, and  stated  that,  if  allowed  to  testify, 
he  would  swear  that  about  April  1,  1907,  the 
county  commissioners  thoroughly  examined 
the  bridge  mentioned  in  the  pleadings.  In 
company  with  T.  B.  Williamson,  the  road 
supervisor,  and  a  competent  bjrldge  builder, 
and  that  the  bridge  was  found  to  be  in  good 
condition;  that  no  defect  was  found  in  the 
bridge;  that  the  commissioners  made  fre- 
quent examination  of  this  and  other  bridges. 
The  court  rejected  the  offer  and  refused  to 
permit  the  introduction  of  the  testimony  of- 
fered, to  which  ruling  defendant  duly  ex- 
cepted and  the  exception  was  allowed.  Plain- 
tiff obtained  a  verdict,  and  defendant  ap- 
peals. 

El.  R.  Bryson,  of  Eugene,  and  McFadden 
&  Clarke,  of  Corvallis,  for  appellant  J.  K. 
Weatherford,  of  Albany,  for  respondent. 

McBKIDE,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  contention  of  appellant 
is  that  section  6375,  L.  O.  L.,  under  which 
this  recovery  was  had,  is  void  because  its 
subject-matter  is  not  sufficiently  si>ecifled  in 
the  title  of  the  act  of  which  It  forms  a  part. 
This  involves  a  consideration  of  section  20, 
art.  4,  of  the  Constitution.  That  part  of  the 
section  to  be  considered  here  reads  as  fol- 
lows: "Every  act  stiaU  embrace  but  one  sub- 
ject and  matters  properly  connected  there- 
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with  which  subject  shall  be  expressed  In  the 
title,"  etc.  The  act  In  question  Is  very  com- 
prehensive In  Its  scope,  being  a  general  revi- 
sion of  all  our  previous  road  legislation;  and, 
while  the  question  of  recovery  from  the  coun- 
ty, In  case  of  injury  upon  public  roads,  is  not 
expressly  mentioned  in  the  title,  we  think 
that  subject  is  so  related  to  general  legisla- 
tion, pertaining  to  public  roads,  that  it  may 
be  said  to  be  "properly  connected"  with  the 
general  subject  which  was  the  purpose  of  the 
act,  namely,  the  laying  out,  working,  keeping 
In  repair  and  managing  public  roads. 

[2]  As  was  remarked  by  Mr.  Justice  Bean 
In  State  v.  Shaw,  22  Or.  267,  29  Pac.  1028: 
"If  all  the  provisions  of  the  law  relate  di- 
rectly or  indirectly  to  the  same  subject,  are 
naturally  connected,  and  are  not  foreign  to 
the  subject  expressed  in  the  title,  they  will 
not  be  held  unconstitutional  as  in  violation 
of  this  clause  of  the  Constitution.  ♦  ♦  ♦ 
This  clause  Is  not  violated  by  any  legislative 
act  having  various  details  properly  pertinent 
and  germane  to  one  general  object  The 
question  is  whether,  taking  from  the  title 
the  subject,  wie  can  find  anything  in  the  bill 
which  cannot  be  referred  to  that  subject." 

[3]  This  view  Is  amply  sustained  by  the 
authorities  dted  in  the  opinion  referred  to, 
and  in  the  light  of  these  authorities,  and  re- 
membering that  cardinal  doctrine  of  con- 
struction, that  every  reasonable  doubt  as  to 
the  validity  of  a  statute  must  be  resolved  in 
favor  of  its  constitutionality,  we  hold  the 
section  In  question  to  be  valid. 

[4]  The  preliminary  question  being  dispos- 
ed of,  we  will  proceed  to  the  construction  of 
the  section.  In  our  opinion  these  are  the 
plain  conditions  prerequisite  to  a  recovery: 
(1)  Plaintiff  must  have  been  lawfully  travel- 
ing upon  the-  highway.  (2)  He  must  have 
received  an  Injury  by  reason  of  a  defect  in 
the  highway.  (3)  His  ovm  negligence  must 
not  have  contributed  to  such  injury.  (4)  He 
must  have  been  ignorant  of  the  defect  If 
the  defect  exists  under  these  conditions  no 
diligence  in  inspection  will  protect  the  coun- 
ty from  liability.  The  law  Imposes  upon  the 
county  the  duty  to  absolutely  discover  and 
know  the  condition  of  its  roads  and  bridges, 
and  practically  makes  its  failure  to  discover 
these  actionable  negligence.  The  statute  is 
drastic  and  perhaps  vicious.  In  the  opinion 
of  the  writer,  speaking  for  himself,  and  not 
for  the  court,  it  Is  so,  but  we  can  only  de- 
clare the  law  as  we  find  it. 

In  this  view,  evidence  offered  by  defendant 
to  show  that  the  bridge  was  officially  ex- 
amined a  month  before  the  accident  occurred 
and  no  rottenness  or  defect  discovered  was 
not  relevant.  It  is  not  sufficient  that  Smith 
examined  the  bridge  and  found  no  defect, 
especially  where  his  competency  to  make 
such  examination  and  to  discover  defects  is 
not  shown.  The  fact  remains  that  the  bridge 
fell;  that  it  was  actually  rotten,  and  no  dili- 


gence of  the  connty  officials  in  inspecting 
roads  and  bridges  can  operate  as  a  defoise. 
The  Judgment  is  affirmed. 

BURNETT,  J.,  took  no  part  in  this  deci- 
sion. 


CARPENTER  et  al.  v. 


(61  Or. 
DEVIilN. 


S34) 


(Supreme  Court  of  Oregon.     April  9,  1912.) 
Appeal  and  Erbob  (|  1135*)— Review— Dia- 

SEOABDINO  EBBOBS. 

Where  the  Supreme  Coart,  after  an  ex- 
amination of  the  evidence  in  an  action,  is  sat- 
isfied that  a  correct  verdict  was  returned  and 
a  proper  judgment  given,  the  judgment  will  be 
affirmed,  without  considering  alleged  errors, 
under  the  express  provisions  of  Const  art  7, 
i  3,  as  amended  November  8,  1910. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i!  4454,  4455;  Dec  Dig.  i 
1135.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  C.  U.  Gantenbeln,  Judge. 

Action  for  money  had  and  received  by 
James  E.  Carpenter  and  another  against 
John  H.  Devlin.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

Wm.  A.  Williams,  of  Portland  (Moser  ft 
McCue,  of  Portland,  on  the  brief),  for  ap- 
pellant. A.  H.  Tanner  and  J.  J.  Johnson,  of 
Portland  (John  Van  Zante,  of  Portland,  on 
the  brief),  for  respondents. 

McBRIDB,  J.  We  have  carefully  con- 
sidered the  arguments  and  briefs  of  counsel 
in  this  case,  and  are  satisfied  that  the  com- 
plaint states  a  good  cause  of  action  In  favor 
of  both  the  plaintiffs;  and  an  examination 
of  the  evidence  satisfies  us  that  a  correct 
verdict  was  returned  and  a  proper  Judgment 
given.  This  renders  it  unnecessary  to  dis- 
cuss the  alleged  errors  assigned,  and  in  ac- 
cordance with  section  8,  art.  7,  of  the  C6n- 
stltntion,  as  amended  November  8,  1910,  the 
Judgment  will  be  affirmed. 


(61  Or.  S3S) 
ZBLIG  V.  BLUB  POINT  OYSTER  CO.  et  aL 
(Supreme  Court  of  Oregon.     April  9,  1912.) 

1.  Landlord    and    Tenant    (J    133*)— Dis- 

tubbance  of  Possession — Liability. 
A  complaint  which  alleges  that  plaintiff 
was  entitled  as  lessee  of  the  owner  to  the  pos- 
session of  premises  and  that  defendant  mali- 
ciously, without  right,  and  against  plaiotiETs 
consent,  occupied  the  premises  to  plaintiff's 
damage  in  a  sum  specified,  states  a  cause  of 
action. 

[Ed.   Note.— For   other   cases,   see  Landlord 
and  Tenant,  Dec  Dig.  §  133. •]    . 

2.  Pleading  (§  236*)— Amendment*— Allow- 
ances. 

Where  the  complaint  for  damages  for  un- 
lawful use  and  occupation  of  premises  alleged 
that  defendant  unlawfully  occupied  the  prem- 
ises for  a  specified  period,  an  amendment  ex- 
tending the  period  of  the  unlawful  occupation 
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was  properly  allowed  'within  the  discretion  of 
the  coart  in  furtherance  of  justice. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Dec.  Dig.  {  236.*] 

3.  PuEADiNO  (I  236*)— Amendments— Allow- 
ances. 

In  an  action  tor  damages  for  unlawful  use- 
and  occupation,  the  allowance  of  an  amend- 
ment to  the  reply,  so  as  to  plead  a  judgment 
obtained  by  plaintiff  against  defendant  in  an 
action  of  forcible  entry  and  detainer  in  rela- 
tion to  the  same  premises,  was  within  the 
discretion  of  the  court  in  furtherance  of  jus- 
tice. 

rEd.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  f  236.»] 

4.  Appeal  and  Ebbob   (§  1054*)— Habhless 
Ebbob  —  Bbboneovs    Admission    of    Evi- 

.DERCE. 

The  error,  if  any,  in  admitting  evidence 
disregarded  by  the  court  trying  the  case  with- 
out a  jury  is  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  1054.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  W.  N.  Gateas,  Judge. 

Action  by  M.  A.  Zelig  against  the  Blue 
Point  Oyster  Company  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

gee,  also,  113  Pac.  852. 

This  is  an  action  to  recover  damages  for 
the  alleged  unlawful  use  and  occupation  of 
certain  premises  held  by  plaintiff  under  a 
lease  and  subsequently  sublet  by  blm  to 
defendants.  The  original  complaint  Is  as 
follows:  "That  at  all  times  herein  mention- 
ed the  above-named  defendant  the  Blue  Point 
Oyster  Company  was,  ever  since  has  been, 
and  now  is,  a  corporation  duly  incorporated, 
existing  and  doing  business  at  Portland,  Or., 
under  and  by  virtue  of  the  laws  of  the  state 
of  Oregon.  That  heretofore,  and  from  and 
Including  the  1st  day  of  September,  1908, 
to  and  Including  the  25th  day  of  December, 
1908,  being  a  period  of  116  days,  the  plain- 
tiff was  lessee  from  the  owner  and  thereby 
entitled  to  the  possession  of  the  following 
described  premises,  to  wit,  the  west  half 
of  those  certain  store  premises  at  number 
364  Morrison  street,  in  Portland,  Or.  That 
during  the  whole  of  said  period,  in  para- 
graph two  mentioned,  the  above  defendants 
willfully,  maliciously,  and  without  right,  and 
against  the  consent  of  the  plaintiff,  occupied 
the  whole  of  the  premises  in  paragraph  two 
described,  and  deprived  the  plaintiff  during 
the  whole  of  said  period  of  the  use  of  the 
said  premises,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  $380." 

There  was  an  additional  cause  of  action 
set  up  but  it  was  waived  on  the  trial.  The 
defendants  answered,  denying  all  the  allega- 
tions of  the  complaint  except  the  Incorpora- 
tion of  defendant  the  Blue  Point  Oyster  Com- 
j>any,  and  for  a  further  and  separate  an- 
swer alleged  the  following:  "That  at  all 
times  mentioned  in  plaintiff's  complaint,  and 
for  a  long  time  prior  thereto,  plaintiff  was 
and  has  been  in  possession  of  the  premises 


therein  described,  under  and  pursuant  to  a 
certain  agreement  of  leasing  duly  made  and 
entered  into  by  and  between  plaintiff  and 

defendant  on  or  about  the^ day  of 

May,  1908,  and  that  at  all  of  said  times  men- 
tioned in  plalntlfTs  complaint  defendants 
were  tenants  of  the  plaintiff  under  and 
pursuant  to  said  agreement,  which  acts  are 
the  same  of  which  plaintiff  complains  in 
said  complaint"  Plaintiff  answered,  deny- 
Ifig  the  new  matter  In  the  defendants'  an- 
swer. 

When  the  cause  came  on  for  trial,  plaintiff 
aslied  leave  to  amend  his  complaint  so  as  to 
extend  the  time  in  which  he  claimed  that 
defendants  unlawfully  occupied  the  premises 
to  February  10th  instead  of  December  25th, 
as  alleged  in  the  original  complaint,  which 
amendment  was  permitted  by  the  court, 
over  the  objection  of  defendants.  Later  in 
the  trial  the  court  permitted  plaintiff  to 
amend  his  reply  so  as  to  plead  a  judgment 
obtained  by  him  against  defendants  in  an 
action  of  forcible  entry  and  detainer,  in  re- 
lation to 'the  same  premises,  to  which  rul- 
ing defendants  excepted.  Plaintiff  was  also 
permitted  to  testify,  over  objection,  that  he 
had  an  offer  of  $75  per  month  for  the  rent 
of  the  premises  which  defendants  were  un- 
lawfully occupying  then;  and  he  was  al- 
lowed to  show  that  he  subsequently  let  the 
premises  for  $70  per  month. 

Claude  Strahan,  of  Portland,  for  appel- 
lants. J.  Silverstone,  of  Portland,  for  re- 
spondent 

McBRlDB,  J.  (after  stating  the  facts 
as  above).  Appeals  In  matters  of  this  kind 
are  an  abuse  of  the  privilege  of  appeal.  The 
defendants  claimed  tiiat  the  rent  they  should 
have  paid,  and  did  not  pay,  amounted  to 
about  $213.  The  court  found  against  them 
for  $80  more  than  this,  and  we  have  a  large 
transcript  and  extensive  briefs  over  a  net 
difference  between  the  parties  of  $80. 

[1]  The  complaint  states  a  cause  of  action 
against  the  defendants.  The  learned  dis- 
cussion between  counsel  whether  this  is  an 
action  "quare  clausum  fregit"  or  one  sound- 
ing in  case  Is  wasted  effort.  Plaintiff  states 
that  he  was  entitled,  as  lessee  under  the 
owner,  to  the  possession  of  the  premises, 
and  that  defendants  maliciously,  without 
right,  and  against  his  consent,  occupied  the 
premises  to  his  damage  In  the  sum  claimed. 
Now  it  does  not  matter  whether  he  was  in 
possession  or  out  of  possession,  or  whether 
he  has  by  his  pleading  brought  himself  with- 
in any  common-law  form  of  action.  He  has 
stated  in  "plain,  succinct  language"  a  wrong 
done  him,  and  that  is  all  that  the  Code  re- 
quires. 

[2,  3]  The  amendments  appear  to  have  been 
In  furtherance  of  Justice  and  were  within 
the  discretion  of  the  court  The  evidence 
objected  to  was  possibly  inadmissible,  but 
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does  not  appear  to  have  misled  the  trial 
court. 

[41  The  obnoxious  testimony  was  concern- 
ing an  offer  of  $75  per  month  and  a  sub- 
sequent letting  for  $70  per  month.  The 
court  allowed  plaintiff  $55  per  month  and 
evidently  disregarded  the  testimony  of  these 
witnesses. 

Defendants  had  a  fair  trial  and  suffered 
injury  to  no  substantial  right,  and  the  Judg- 
ment is  affirmed. 


(61  Or.  343) 

CALLENDER   NAVIGATION   CO.   v. 

POMEROT. 

(Sapreme  Court  of  Oregon.     April  2,  1912.) 

1.  Afpeal  and  Erbob  (§  174*)— Reserva- 
tion OF  Grounds— Capacitt  to  Sob— Plea 
IN  Abatement— Necessity. 

Though  L.  O.  L.  §S  6T26-6729,  provide  that 
foreign  corporations  must  do  certain  things  to 
entitle  them  to  sue  in  the  state,  and  the  lower 
court  found  as  a  fact  that  a  plaintiff  corpora- 
tion had  never  complied  with  the  statute,  the 
court  on  appeal  cannot  determine  the  right  of 
plaintiff  to  sue,  where  the  questioti  was  not 
raised  by  a  plea  in  abatement  below,  under  L. 
O.  Ii.  !  6709,  which  provides  that  the  nonpay- 
ment of  the  fees  required  may  be  raised  at 
any  time  before  trial  on  the  merits  by  a  plea 
by  any  partjr  -other  than  the  delinquent  cor- 
poration, etc 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S}  1121-1132;  Dec.  Dig.  { 
174.*) 

2.  Taxation  (J  498*)— Injunctive  Relief. 

Injunction  is  a  proper  remedy  to  restrain 
a  county  sheriff  from  listing  property  for  tax- 
ation under  L.  O.  L.  {S  36T9,  3680.  which  pro- 
vide the  procedure  for  the  assessment  of  prop- 
erty omitted  from  the  assessment  Ust,  where 
the  right  to  have  such  property  left  off  the  list 
depends,  not  upon  the  mere  irregularity  or  ille- 
gality of  the  proceedings,  but  upon  the  ques- 
tion whether  the  property  is  subject  to  taxa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §S  913-919;    Dec.  Dig.  I  49a*] 

8.  Taxation    (J    275*)  —  Person alty— Situs 
OF  Property- Domicile  of  Owner— Corpo- 
ration— Residence  of  Stockholders. 
Where  a  corporation  was  regularly  organ- 
ized  in    the  state   of   Washington   to   transport 
freight,  passengers,  etc.,  by  boat  with  its  dom- 
icile in  the  state  and  its  yearly  meetings  held 
therein,  the  fact  that  all  of  its  stoclsholders  but 
one    removed    their    residence    to    Oregon    and 
maintained  an  office  there,  prosecuting  all  the 
business  of  the  company  in  that  state,  would 
not  change  the  situs  of  boats  which  the  com- 
pany owned  for  the  purpose  of  their  taxation. 
[Ed.  Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  !§  450-452;   Dec.  Dig.  {  275.*] 

4.  Taxation  (J  98*)— Personalty— Situs  of 
Property — Domicile  of  Owner — Corpora- 
tion-Residence OF  Stockholders. 

U.  S.  Comp.  St.  1901,  p.  2808,  §  4141,  re- 
quires every  vessel  to  be  registered  by  the 
collector  of  the  district,  which  includes  the 
port  to  which  such  vessel  shall  belong  at  the 
time  of  her  registry,  which  port  shall  be  deem- 
ed to  be  that  at  or  nearest  to  which  the 
owner  usually  resides.  The  domicile  of  a 
Washington  corporation  engaged  in  operating 
boats  between  ports  on  the  Columbia  river  was 
at  Knappton,  Wash.,  immediately  opposite  As- 
toria, Or.,  which  is  the  port  of  entry  of  the 


collection  district  of  Oregon,  as  described  in 
U.  S.  Comp.  St.  1901,.  p.  1780,  I  2586,  and  is 
the  port  nearest  Knappton.  Beld,  that  the 
requirement  of  registration  at  Astoria  was 
compulsory  upon  the  owners  of  the  vessels,  and 
the  registration  could  not  change  the  situs  of 
such  property  for  purposes  of  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  H  196-198,  200;    Dec  Dig.  |  9&*] 

5.  Taxation  (|  98*)— Personalty— Situs  of 
Property- Domicile  of  Owner— Corpora- 
tion—Residence  OF  Stookholdebs. 

While  personal  property  permanently  lo- 
cated by  its  owner  within  a  state  is  subject 
to  taxation  therein,  though  the  residence  and 
domicile  of  the  owner  may  be  elsewhere,  yet 
where  vessels  of  a  Washington  corporation 
were  engaged  in  the  carrying  trade  between 
Oregon  and  Washington,  and  were  constantly 
moving  back  and  forth  on  the  Columbia  river, 
there  was  no  fixity  which  will  take  the  prop- 
erty out  of  a  general  rule  that  the  situs  of 
personalty  follows  the  person  of  the  owner  so 
as  to  render  them  taxable  in  Oregon. 

[Ed.  Note. — For  other  cases,   see  Taxation, 
Cent  Dig.  ||  196-198,  200;    Dec  Dig.  i  98.*] 

6.  Property   (|  6*)— Personal  Psopkrtt— 

"Situs." 

"Situs"  or  situation  imports  fixedness  of 
location,  and  while  in  its  natural  signification 
the^  term  is  applicable  only  to  landed  estates 
which  are  really  fixed  and  immovable,  it  is 
also  applied  to  personal  property  as  annexing 
it  to  the  individual  to  whom  it  belongs. 

[Ed.  Note.— For  other  cases,   see  Property, 
Cent  Dig.  {  3;   Dec  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  p.  6525;    vol.  8,  p.  7801.] 

7.  Taxation  (8  98*)- Personalty— Srrus  of 
Property- Domicile  of  Owner— Corpoea- 

TION— RBSIDBNCB    of    STOCKHOLDERS. 

That  boats  belonging  to  a  Washington 
corporation  docked  and  used  as  their  base  of 
operations  an  Oregon  port  which  was  the 
center  of  commerce  upon  the  river  upon  which 
the  boats  operated  would  not  change  their 
situs  for  purposes  of  taxation. 

[Ed.  Note. — For  other  cases,   see  Taxation, 
Cent  Dig.  H  196-198,  200;    Dec  Dig.  {  98.*] 

8.  Courts  (J  97*) —Decisions  of  United 
States  Courts  as  AtriHOBiTY  ih  State 
Courts— Construction  of  Fbdebai.  Stat- 
utes— Interstate  Commerce. 

The  decisions  of  the  Supreme  Court  of 
the  United  States  are  binding  on  the  state 
courts  upon  matters  of  interstate  commerce. 

[EM.    Note. — For   other    cases,    see    Courts, 
Cent  Dig.  §S  329-334;   Dec  Dig.  |  97.*] 

9.  Taxation  (|  98*)— Personalty- Situs  of 
Property— Domicile  of  Owner — Cobpoba- 
TioN— Residence  of  Stockholders. 

Where  boats  of  a  Washington  corporation 
were  engaged  in  interstate  commerce  between 
Oregon  and  Washington,  but  were  never  per- 
manently away  from  Washington,  returning  to 
the  state  every  tew  days,  their  situs  for  the 
purpose  of  taxation  was  in  Washington,  and 
their  listing  for  taxation  in  Oregon,  even  for 
the  number  of  days  actually  present  therein, 
would  be  improper. 

[Ed.  Note.— For  other  cases,   see  Taxation. 
Cent  Dig.  H  196-198,  200;    Dec  Dig.  {  98.*] 

10.  Taxation  (f  102*)— Jubisdiction— Mat- 
ters Coram  Non  Judicb. 

The  right  to  tax  boats  of  a  Washington 
corporation  in  Oregon  does  not  depend  on 
whether  they  have  been  taxed  in  the  state  of 
the  domicile  of  their  owner,  as  that  question 
is  coram  non  judice. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  102.*] 
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Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty;  J.  U.  Campbell,  Judge. 

Injunction  by  the  Callander  Navigation 
Company  against  M.  B.  Pomeroy.  From  a 
decree  dismissing  the  suit,  plaintiff  appeals. 
Reversed  and  rendered. 

It  appears  In  substance  by  the  complaint 
In  tbls  suit  that  the  plaintiff  is  a  corporation 
organized  under  the  laws  of  the  state  of 
Washington,  having  Its  principal  ofBee  at 
Knappton,  in  that  state,  and  owning  certain 
f.team  vessels  which  it  employs  in  interstate 
commerce  between  that  state  and  Oregon. 
The  complaint  charges  that  the  defendant,  as 
sheriff  of  Clatsop  coimty,  claims  the  vessels 
in  question  are  subject  to  taxation  in  that 
county;  that  by  virtue  of  the  provisions  of 
sections  3679  and  3680,  L.  O.  h.,  l^e  intends 
to  and  will  note  them  on  the  assessment  roll 
of  that  county  for  the  years  1906,  1907,  and 
1908,  at  certain  valuations,  all  description  of 
them  for  tliat  purpose  having  been  thus  far 
omitted;  and  that  unless  restrained,  after 
thus  listing  the  vessels  for  taxation,  he  will 
Immediately  seize  and  sell  them  for  the  pre- 
tended tax  to  the  great  and  irreparable  in- 
jury of  the  plaintiff.  After  certain  denials, 
the  defendant  avows  his  right  and  purpose, 
as  such  sheriff,  to  list  the  steamers  upon  the 
assessment  roll  and  to  seize  them  for  the 
payment  of  taxes  thus  assessed  for  the  years 
in  question.  Certain  parts  of  the  answer 
were  traversed  by  the  reply.  The  right  of 
the  plaintiff  to  appear  In  the  courts  of  this 
state  was  not  challenged  in  any  way  In  the 
pleadings.  The  circuit  court  found  as  a  fact, 
among  other  things,  "that  plaintiff  has  never 
paid  any  corporation  tax  to  this  state  and  has 
never  appointed  an  attorney  in  fact  within 
this  state  upon  whom  service  of  summons  or 
other  process  could  be  made  as  required  by 
the  statute  of  the  state."  After  a  hearing 
upon  the  pleadings  and  evidence,  the  court 
below  rendered  a  decree  dismissing  the  suit, 
and  the  plaintiff  appeals.  Other  facts  appear 
in  the  opinion. 

G.  0.  Fulton  (C.  W.  &  Q.  O.  Fulton,  on  the 
brief),  for  appellant.  F.  3.  Taylor  (El  B. 
Tongue  and  F.  J.  Taylor,  on  the  brief),  for 
respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  There  are  three  questions  involved 
in  the  consideration  of  this  case.  The  first,  a 
preliminary  one,  is  whether  or  not  the  plain- 
tiff has  a  right  to  appear  in  a  court  of  this 
state  in  view  of  the  finding  of  fact,  already 
quoted.  The  second  Is  whether  or  not  equity 
win  Interfere,  imder  the  circumstances  here 
disclosed,  to  restrain  the  seizure  of  the  prop- 
erty In  question  for  a  tax  to  be  collected  In 
Clatsop  county.  This  depends  upon  the  third 
question,  the  principal  one,  of  whether  the 
property  Involved  is  taxable  at  all  in  the 
state  of  Oregon. 


[1]  Under  secUons  6726  to  6729,  U  O.  L., 
both  Inclusive,  foreign  corporations  are  re- 
quired to  file  certain  statements,  pay  certain 
entrance  fees,  appoint  a  local  attorney,  etc., 
in  default  of  which  they  shall  not  be  per- 
mitted to  maintain  any  suit,  action,  or  pro- 
ceeding in  any  court  of  justice  In  this  state, 
until  such  declarations  shall  have  been  filed 
and  such  fees  paid.  These  sections  are  part 
of  the  act  of  February  16,  1903.  Section  10 
of  that  act,  being  section  6709,  L.  O.  L.,  reads 
thus :  "A  plea  that  any  domestic  corporation 
or  foreign  corporation,  joint-stock  company, 
or  association  has  not  paid  any  tax  or  fee  re- 
quired by  any  law  of  this  state,  and  which  is 
then  due  and  payable,  may  be  interposed  at 
any  time  before  trial  upon  the  merits  In  any 
action,  suit  or  proceeding,  and  if  Issue  be 
joined  upon  such  plea,  the  sahie  shall  be  first 
tried.  Such  plea  cannot  be  made  at  any  time 
by  the  delinquent  corporation,  joint-stock 
company  or  association."  In  Harrison  v.  Blr- 
rell,  58  Or.  410,  417,  116  Pac.  141,  where  the 
right  of  the  corporation  represented  by  the 
plaintiff  to  do  business  in  this  state  or  to 
bring  suit  therein  was  directly  challenged  un- 
der the  statute  In  question,  this  court  held 
that  the  matter  was  In  the  nature  of  a  plea 
In  abatement  and  was  waived  by  the  defend- 
ant having  plead  to  the  merits,  following  the 
doctrine  of  Hopwood  v.  Patterson,  2  Or.  49, . 
and  Rafferty  v.  Davis,  54  Or.  77,  102  Pac. 
305.  Whether  section  6709,  L.  O.  L.,  has  so 
far  modified  the  doctrine  of  Hopwood  v.  Pat- 
terson, supra,  that  a  plea  in  abatement,  un- 
der that  section,  may  be  filed  at  any  time  be- 
fore the  trial  on  the  merits,  is  not  now  nec- 
essary to  be  determined,  because  no  such  plea 
has  been  Interposed  here.  It  Is  plain,  how- 
ever, that  the  question  must  be  raised  by  a 
plea,  or  section  6709  would  be  meaningless. 
In  the  absence  of  any  statement  on  that  sub- 
ject on  behalf  of  the  defendant  in  his  an- 
swer, It  is  also  unnecessary  for  us  to  deter- 
mine here  whether  the  provisions  of  the  act 
of  February  16,  1903,  would  apply  to  a  cor- 
poration exclusively  engaged  in  Interstate 
commerce.  It  Is  sufficient  to  say  on  this 
point  that,  the  right  of  the  plaintiff  to  appear 
in  court  not  having  been  challenged  In  the 
pleadings  In  any  way,  the  matter  is  not  prop- 
erly before  the  court  and  can  avail  the  de- 
fendant nothing  here. 

[2]  On  the  question  of  whether  injunction 
will  lie  or  not,  this  language  Is  used  In  Yam- 
hill County  v.  Foster,  53  Or.  124,  132,  99  Pac. 
2S6:  "It  is  a  general  rule  that  a  court  of 
equity  will  not  interfere  to  restrain  the  col- 
lection of  public  revenue  for  mere  Illegality 
or  irregularity  in  the  proceedings,  but  its  Ju- 
risdiction Is  confined  to  cases  where  the  tax 
itself  is  not  authorized  by  law,  or  is  assessed 
on  property  not  subject  to  taxation,  or  the 
persons  exacting  it  are  without  authority  in 
the  premises,  or  have  proceeded  fraudulent- 
ly, or  some  other  ground  of  equitable  inter- 
ference Is  shown."    In  the  case  at  bar  the 
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regularity  of  tbe  defendant's  prpceedlnga  la 
not  challenged  so  far  as  form  or  procedure 
Is  concerned.  The  essence  of  the  plaintiff's 
contention  Is  that  the  property  In  quesdoa  Is 
not  subject  to  taxation  In  the  state  of  Ore- 
gon In  any  event  We  think  the  rule  to  be 
that,  If  the  property  Is  not  subject  to  taxa- 
tion In  any  way,  injunction  Is  a  proper  rem- 
edy to  prevent  Interference  with  the  property 
imder  a  claim  of  right  to  tax  It 

[3]  We  corae  to  tbe  principal  contention  in 
the  case,  whether  the  property  in  question 
was  taxable  or  not  In  the  state  of  Oregon. 
"Every  vessel,  except  as  Is  hereinafter  pro- 
vided, shall  be  registered  by  tbe  collector  of 
that  collection  district  which  includes  the 
port  to  which  such  vessel  shall  belong  at  the 
time  of  her  registry,  which  port  shall  be 
deemed  to  be  that  at  or  nearest  to  which 
the  owner,  if  there  be  but  one,  or,  if  more 
than  one,  the  husband  or  acting  and  manag- 
ing owner  of  such  vessel,  usually  resides." 
Section  4141,  Fed.  Stat  Ann.  (U.  S.  Comp. 
St  1901,  p.  2808).  According  to  section  4312 
of  the  same  compilation  (U.  S.  Comp.  St 
1901,  p.  2959)  enrollment  and  license  rest 
upon  the  same  conditions  as  registry;  the 
only  difference  in  effect  being  that  the  lat- 
ter allows  the  vessel  to  engage  in  foreign 
trade,  while  enrollment  and  license  confine 
it  to  the  coastwise  trade  and  fisheries.  It  is 
•otherwise  provided  In  the  Federal  Statutes 
that:  "The  name  of  every  documented  ves- 
sel of  the  United  States  shall  be  marked 
upon  each  bow  and  upon  the  stern,  and  the 
name  of  the  home  port  shall  also  be  marked 
upon  the  stem."  Section  4178,  Fed.  Stat 
Ann.  (U.  S.  Comp.  St.  1901,  p.  2830).  It  is 
further  provided  "that  the  word  'port,'  as 
used  in  section  4178,  shall  be  construed  to 
mean  either  the  port  where  the  vessel  is  reg- 
istered or  enrolled,  or  the  place  In  the  same 
district  where  the  vessel  was  built  or  where 
one  or  more  of  the  owners  reside."  23  U. 
S.  Stat  L.  58. 

It  appears  in  evidence  that,  during  the 
three  years  In  question,  the  steamers  own- 
ed by  the  plaintiff  were  employed  by  it  in 
the  general  carrying  trade  upon  tbe  waters 
of  the  Columbia  river  and  its  tributaries  be- 
tween points  in  Oregon,  between  points  in 
Washington,  and  between  points  In  Oregon 
and  Washington,  and  that  these  vessels  were 
enrolled  in  the  United  States  Customs  House 
for  the  district  of  Oregon,  at  Astoria,  and 
had  tbe  name  of  each  of  the  craft  painted 
on  both  bows  and  on  the  stem  with  the  des- 
ignation of  Astoria.  It  appears,  by  its  arti- 
cles of  incorporation,  admitted  without  dis- 
pute, that  the  plaintiff  was  incorporated  on 
the  31st  day  of  July,  1900,  by  M.  P.  Callen- 
der  and  C.  H.  Callender  of  Knappton,  Pa- 
cific county,  Wash.,  and  Peter  Jordan  of 
Astoria,  Clatsop  county.  Or.,  under  the  laws 
of  Washington,  and  that  among  others,  the 
object  for  which  the  corporation  was  form- 
ed was  "to  purchase,  acquire,  and  sell  steam- 


boats, steam  vessels,  lighters  and  other  wa- 
ter craft  and  to  operate  the  same  for  any 
and  all  purposes  for  hire  and  to  engage  In 
transporting  freight  and  passengers  and  to 
engage  in  a  general  towage  business  of  all 
kinds  all  for  hire  and  toll  in  the  Columbia 
River  and  its  tributaries,  and  also  in  the  wa- 
ters of  the  Pacific  Ocean  and  such  various 
other  places  as  may  be  determined  by  its 
board  of  trustees;  •  •  *  and  also  to  op- 
erate passenger  and  freight  boats  and  steam- 
ers and  vessels  for  hire  and  toll  on  and  be- 
tween such  route  or  routes  and  in  such  wa- 
ters between  such  points  and  places  as  may 
be  determined  by  tbe  board  of  trustees."  By 
its  articles,  also,  the  principal  office  and  place 
of  business  of  the  corporation  was  declared 
to  be  at  Knappton,  Pacific  county,  state  of 
Washington.  The  circuit  court  found  as  a 
fact:  "That  at  the  time  of  the  organization  of 
said  corporation  and  until  the  year  1905,  the 
stockholders  and  officers  of  said  corporation 
resided  in  tbe  state  of  Washington,  and  said 
company  maintained  Its  principal  office  at 
the  town  of  Knappton  In  the  state  of  Wash- 
ington, but  that  in  the  year  1905,  all  of  the 
stockholders  in  said  corporation,  save  one, 
and  all  tbe  officers  of  said  corporation  trans- 
ferred their  residence  from  Washington  into 
the  state  of  Oregon  and  transferred  tbe  of- 
fice of  said  company,  where  its  principal 
business  is  transacted,  to  Astoria,  in  Clat- 
sop county.  Or.,  and  since  the  year  1905,  the 
principal  office  of  said  corporation  has  been 
maintained  at  Astoria,  Or.,  where  its  books 
have  been  kept  and  from  wblch  tbe  general 
business  of  the  said  company  has  been  di- 
rected, tias  maintained  a  large  dock  at  As- 
toria, Or.,  which  is  and  has  been,  since  the 
year  1905,  made  the  headquarters  of  its 
l)oats  and  steamboats  hereinafter  mention- 
ed, and  that  since  1905  the  secretary  and 
general  manager  of  said  company  has  resid- 
ed at  Astoria,  in  Clatsop  county.  Or.  Tbe 
employes  of  tbe  company  have  resided,  been 
employed,  discharged,  and  paid  off  at  said 
place,  and  during  said  time  no  office  has  been 
maintained  by  said  company  at  Knappton  in 
Pacific  county.  Wash.,  or  at  any  other  place 
In  said  state."  It  further  appears  that  tbe 
stockholders  of  the  corporation  hold  their  an- 
nual meeting  at  Knappton,  In  Washington, 
every  year.  It  must  be  conceded  that  the 
plaintiff  is  a  corporation  regularly  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Washington,  and  that  in  its 
articles  of  Incorporation,  Knappton,  in  Pa- 
cific county,  of  that  state,  is  designated  a» 
its  principal  office  and  place  of  business. 
The  good  faith  of  its  organization  as  a  Wash- 
ington corporation  Is  not  called  in  question. 
It  is  not  pretended  that  it  Is  in  the  class 
designated  by  the  sobriquet  of  "tramp"  cor- 
porations, where  citizens  of  one  state,  to 
avail  themselves  of  more  favorable  statutory 
conditions  than  their  home  governi&ent  al- 
lows, go  Into  another  state  and  there  organize 
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■  corporatton  to  carry  oA  business  In  tbe 
state  of  their  residence.  Even  tben  the  fed- 
eral courts  and  many  state  courts  recognize 
tbe  corporations  thus  Inaugurated  as  valid 
and  residents  of  the  state  where  they  are 
formed  and  organized.  7he  courts  of  other 
states  refuse  to  recognize  such  Institutions  as 
corporations  at  all  on  the  grounds  that 
transactions  of  that  kind  are  frauds  upon 
the  laws  ef  the  state  where  the  incorpora- 
tors themselves  reside.  Tbe  courts  announc- 
ing that  doctrine  hold  the  stockholders  indi- 
vidually liable,  ignoring  the  so-called  "cor- 
poration" altogether.  But  where -such  a  con- 
cern is  recognized  at  all,  the  rule  Is  universal 
that  tbe  conunonweatlb  of  Its  birth  Is  and 
must  remain  the  state  of  Its  residence. 
Moreover,  it  appears,  as  stated  above,  that 
when  tbe  plaintiff  corporation  was  formed, 
all  tbe  incorporators  and  stockholders,  ex- 
cept one,  actually  dwelt  at  Knappton  and 
still  continued  to  reside  there  for  some  years 
afterwards.  The  habitation  of  the  plaintiff 
is  not  moved  by  the  change  of  residence  of 
those  who  own  shares  of  its  capital  stock, 
80  that  only  one  of  such  persons  remains  in 
the  state  of  Washington  while  the  others 
have  immigrated  to  Oregon.  There  is  no  law 
compelling  a  stockholder  to  reside  or  remain 
in  any  particular  place,  and  his  going  or  com- 
ing cannot  affect  the  title  of  tbe  artificial 
person  legally  and  fairly  incorporated. 

[4]  Knappton  Is  a  village  on  the  north 
shore  of  tbe  Columbia  river. opposite  Astoria, 
Clatsop  county.  Or.,  which  latter  city  Is  the 
port  of  entry  of  the  collection  district  of 
Oregon  as  described  In  section  2586,  Federal 
Statutes  Annotated  (U.  S.  Comp.  St.  1901, 
p.  1780),  and. is  the  port  nearest  to  tbe  for- 
mer place.  Knappton,  then,  is  the  residence 
or  situs  of  tbe  plaintiff  corporation,  and  If, 
as  it  bad  tbe  right,  it  was  employing  vessels 
in  the  coasting  trade,  it  was  obliged,  under 
section  4141  of  tbe  Federal  Statutes,  to  en- 
roll tbem  at  Astoria.  This,  however,  does 
not  of  itself  work  a  change  in  tbe  residence 
of  their  owner  or  remove  the  title  of  the 
property  from  Washington  to  Oregon.  As 
said  by  Chief  Justice  Taney  in  Augusta  Bank 
V.  Earle,  la  Pet.  (U.  S.)  519,  10  L.  Ed.  274: 
"A  corporation  must  dwell  In  the  place  of  its 
creation  and  cannot  migrate  to  another  sov- 
ereignty." This  commonplace  doctrine  was 
announced  by  this  court  In  Koshland  v.  Na- 
tional Fire  Insurance  Company,  31  Or.  205, 
49  Pac.  845.  Tbe  enrollment  of  its  vessels 
at  Astoria,  for  the  coasting  trade,  was  in  a 
sense  compulsory  upon  It  and  could  not  in 
good  reason  change  its  relations  to  Its  own 
property. 

[6]  Just  as  before,  unless  something  else 
is  shown,  movable  property  follows  the  per- 
son holding  the  title  to  it.  It  cannot  be 
denied  that  personal  property  permanently 
located  by  Its  owner  within  the  boundaries 
of  a  state  is  subject  to  taxation  there,  al- 


though be  may  reside  elsewhere.  The  qnes- 
tion  Inevitably  narrows  down  to  the  deter- 
mination of  tbe  situs  of  the  property. 

{•]  "Situs"  or  situation  Imports  fixedness 
of  location.  In  its  natural  signification  the 
term  is  applicable  only  to  landed  estates 
which  are  really  fixed  and  immovable.  Con- 
ventionally it  is  applied  to  personal  proper- 
ty as  annexing  It  to  the  individual  to  whom 
It  belongs,  its  situation  being  primarily,  in 
legal  contemplation,  where  the  owner  hap- 
pens to  be  at  any  time.  It  Is  the  exception 
that  personal  proi)erty  has  any  other  situs 
than  that  of  tbe  person  of  its  owner.  "The 
general  rule  has  Ibng  been  settled,  as  to 
vessels  plying  between  tbe  ports  of  different 
states  engaged  in  the  coastwise  trade,  that 
the  domicile  of  the  owner  is  the  situs  of  a 
vessel  for  tbe  purpose  of  taxation  wholly  ir- 
respective of  tbe  place  of  enrollment,  sub- 
ject, however,  to  the  exception  that  where  a 
vessel  engaged  in  interstate  commerce  has 
acquired  an  actual  situs  in  any  state  other 
than  the  place  of  the  domicile  of  the  owner, 
it  may  there  be  taxed  because  within  tbe 
Jurisdiction  of  the  taxing  authority."  Ayer 
&  Lord  Tie  Company  v.  Kentucky,  202  U.  S. 
409,  421,  26  Sup.  Ct  679,  682,  50  L.  Ed.  1082, 
6  Ann.  Cas.  205. 

Tbe  principal  use  to  which  the  vessels  in 
question  were  put,  according  to  tbe  testi- 
mony, was  in  tbe  carrying  trade  between  the 
states  of  Oregon  and  Washington,  in  the 
prosecution  of  which  they  were  constantly 
moving  to  and  from  different  points  on  the 
Columbia  river.  These  conditions  are  utter- 
ly inconsistent  with  fixedness  of  situation  In 
fact  and  relegate  the  property  to  tbe  usually 
accepted  theory  that  personal  chattels  fol- 
low the  person  of  the  owner.  Tbe  case  of 
Northwestern  Lumbering  Company  v.  Cheba- 
lis  County,  25  Wash.  95,  64  Pac.  909,  54  L.  R. 
A.  212,  87  Am.  St  Rep.  747,  is  easily  dia- 
tinguiebable  from  tbe  one  at  bar,  for  there  it 
appears  that  the  vessels  in  controversy  were 
navigated  exclusively  in  tbe  waters  of  the 
state  of  Washington  and  were  used  solely  In 
the  operations  of  a  local  lumbering  concern. 
Tbe  same  principle  is  characteristic  of  the 
case  of  Old  Dominion  Steamship  Company  v. 
Virginia,  198  U.  S.  299,  25  Sup.  Ct  686,  49 
L.  Ed.  1059,  S  Ann.  Cas.  1100,  where  the 
vessels  taxed  were  operated  permanently  and 
entirely  within  the  limits  of  the  state  im- 
posing the  tax.  The  opinion  sums  up  tbe 
matter  thus:  "Our  conclusion  is  that  where 
vessels,  though  engaged  in  interstate  com- 
merce, are  employed  la  such  commerce  whol- 
ly within  tbe  limits  of  the  state,  tbey  are 
subject  to  taxation  In  that  state,  although 
tbey  may  have  been  registered  or  enrolled 
at  a  port  outside  Its  limits."  A  corollary 
arising  from  this  case  is  that  enrollment  of 
a  vessel  is  not  necessarily  controlling  In  the 
determination  of  Its  situs  for  purposes  of 
taxation.    If,  as  taiigbt  by  this  decision,  a 
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vessel  navigated  ezclnslvely  within  the  tax- 
ing state  Is  subject  to  that  power  of  taxation 
because  of  the  limits  of  its  navigation,  the 
fact  that  the  sphere  of  its  operations  extends 
beyond  the  state  line  and  talies  It  Into  Inter- 
state commerce  In  deed  and  In  truth  wonld 
at  least  set  the  matter  at  large  so  that  Its 
taxable  situs  would  depend  upon  the  resi- 
dence of  Us  owner.  The  reason  of  the  rule 
laid  down  by  those  decisions  is  that  the  ves- 
sels were  used  for  an  extended  period  of  time 
wholly  within  the  waters  of  the  state,  under 
whose  authority  the  tax  was  laid.  In  the 
present  case  the  reason  of  the  rule  falls 
because  the  voyages  of  the  boats  extend  con- 
tinually back  and  forth  between  the  two 
states,  bordering  on  the  Columbia  river,  and 
the  rule  itself  falls  with  its  reason.  The  fea- 
ture that  the  appellant's  water  craft  are  not 
merely  auxiliary  to  Interstate  commerce,  as 
In  the  Virginia  case,  or  simply  appliances  of 
a  local  concern,  as  in  the  Washington  deci- 
sion, but  are  migratory  In  actual  carriage  of 
Interstate  commerce,  first  handed,  practical- 
ly difterentiates  this  case  from  the  class  of 
precedents  cited  by  the  respondent. 

The  cases  Involving  taxation  in  a  particu- 
lar state,  of  railroads  which  lie  partly  wltbr 
in  and  partly  without  the  state,  are  not  in 
point  for  two  reasons;  first  and  chiefly,  be- 
cause the  roadbed  and  track  and  the  fran- 
chise to  operate  in  that  state  are  essentially 
within  Its  territory,  and,  second,  because  in 
none  of  that  sort  of  precedents  has  any  ef- 
fort been  made  to  tax  anything  except  what 
may  be  said  to  be  permanently  inside  the 
state  boundaries. 

{/]  Neither  Is  the  case  altered  by  the  fact 
that  the  vessels  docked  at  Astoria,  Or.,  and 
used  that  port  as  their  base  of  operations. 
The  commerce  of  the  lower  Columbia  centers 
there.  It  is  the  metropolis  of  that  region. 
If  they  would  do  business  as  common  car- 
riers In  that  country,  vessels  must  go  there 
oftener  than  to  any  other  single  place  and 
practically  as  often  as  to  all  other  points 
combined.  They  are  present  tbere  owing  to 
the  comity  of  this  state  extended  to  their 
owner,  a  foreign  corporation,  and  not  by  any 
right  of  the  owner  to  reside  in  Oregon. 

[8]  Considering  the  matter  in  relation  to 
vessels  engaged  in  the  Interstate  commerce, 
the  decisions  of  the  Supreme  Court  of  the 
United  States,  to  which  we  must  yield  on 
that  question,  are  uniform  that  where  such 
property  in  service  as  carriers  In  that  class 
of  business,  habitually  moves  from  'one 
state  to  another,  it  is  taxable  only  at  the 
residence  of  its  owner.  The  distinction  is 
constantly  maintained  by  that  court  be- 
tween railroad  property  and  migratory  ship- 
ping, and  between  vessels  used  exclusively 
within  the  taxing  state  and  tho.se  actually 
voyaging  from  state  to  state  in  the  prosecu- 
tion of  interstate  commerce,  with  the  result 
•that,  as  to  the  latter  class,  the  residence 
of  the  owner  fixes  the  situs  of  the  property 


for  pnrposes  of  taxation.  Iiooklng  at  this 
<luestlon  from  the  standpoint  of  the  state 
of  Washington,  the  doctrine  taught  in  Peo- 
ple ex  rel.  v.  Miller,  202  U.  S.  584,  26  Sup. 
Ct.  714,  50  L.  Ed.  1155,  la  peculUrly  appli- 
cable. The  court  there  says:  "It  Is  true 
that  it  has  been  decided  that  property  even 
of  a  domestic  corporation  cannot  be  taxed 
if  it  is  permanently  out  of  the  state,  but  it 
has  not  been  decided,  and  it  could  not  be 
decided,  that  a  state  may  not  tax  Its  own 
corporations  for  all  their  property  within 
the  state  during  the  tax  year,  even  if  every 
item  of  that  property  should  be  taken  suc- 
cessively into  another  state  for  a  day,  a 
week,  or  six  months,  and  then  brought  back. 
Using  the  language  of  domicile  which  now 
so  frequently  is  applied  to  inanimate  things, 
the  state  of  origin-  remains  the  permanent 
situs  of  the  property  notwithstanding  Its 
occasional  excursion  into  foreign  parts." 

In  the  case  at  bar  the  steamers  In  ques- 
tion have  never  been  permanently  away 
from  the  state  of  Washington.  The  testi- 
mony shows  that  they  customarily  return 
there  every  few  days,  some  of  them  every 
day,  on  their  regular  trips  back  and  forth 
between  the  two  states.  One  of  the  earliest 
cases  on  this  subject  was  Hays  v.  Pacific 
Mail  Steamship  Company,  17  How.  596,  15 
L.  Ed.  2Si.  The  steamers  there  in  question 
were  registered  in  New  York,  and  their 
owner  resided  there;  but  he  used  them  in 
commerce  on  the  Pacific  Ocean  between  San 
Francisco  and  Panama,  and  between  San 
Francisco  and  Oregon  ports.  At  San  Fran- 
cisco they  had  a  dock  where  they  landed 
their  passengers  and  freight,  and  there  was 
also  a  navy  yard  aj;  Benlda  to  which  they 
resorted  habitually  for  repairs,  lying  there 
often  10  or  12  days.  San  Francisco  was 
substantially  their  headquarters  on  the  Pa- 
cific Coast;  but  the  Supreme  Court  of  the 
United  States  held  that  against  the  author- 
ities of  California,  who  sought  to  assess  the 
ships  there,  the  vessels  were  not  taxable,  as 
they  had  not  become  incorporated  into  the 
property  of  California  so  as  to  have  an  ac- 
tual situs  in  that  state.  In  Morgan  v.  Par- 
ham,  16  Wall.  471,  21  L.  Ed.  303,  a  vessel 
was  owned  by  a  resident  of  New  York,  was 
registered,  and  had  been  engaged  for  a 
number  of  years  in  the  coasting  trade  be- 
tween Mobile  and  New  Orleans.  For  that 
purpose  it  was  enrolled  at  Mobile,  Its  cap- 
tain resided  there,  and  its  ofilcers  and  crew 
were  employed  and  discharged  there.  These 
were  subject  to  the  supervision  of  the  gen- 
eral agent,  residing  at  New  Orleans.  The 
Alabama  authorities  were  restrained  by  the 
decision  of  the  Supreme  Court  of  the  Unit- 
ed States  from  taxing  the  boats  at  Mobile. 
St.  Louis  V.  Ferry  Company,  11  Wall.  423. 
20  L.  Ed.  192,  is  another  case  involving 
this  question.  There  an  Illinois  corporation 
operated  ferry  boats  between  the  city  of 
St.  Louis,  AIo.,  and  East  St  Louis,  In  IIU- 
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nois.  St  I.oul8,  Mo.,  being  the  nearest 
point  to  the  residence  of  the  corporation, 
the  boats  were  enrolled  there.  The  com- 
pany had  Its  office  In  St  Louis,  Its  presi- 
dent and  other  principal  officers  lived  there, 
the  ordinary  business  of  the  meetings  of  the 
directors  were  held  there,  and  the  corporate 
.seal  -was  isept  there.  The  Supreme  Court 
of  the  United  States  held  that  the  boats 
were  not  taxable  in  Missouri,  but  only  in 
the  state  of  Illinois.  In  Ayer  &  Lord  Tie 
Company  v.  Kentucky,  202  U.  S.  409,  26 
Sup.  Ct  679,  50  L.  Ed.  1082,  6  Ann.  Gas. 
205,  an  Illinois  corporation  engaged  in  busi- 
ness as  owner  of  towboats  plying  on  the 
Mississippi,  Ohio,  Tennessee,  and  Cumber- 
land rivers  in  the  states  of  Alabama,  Mis- 
sissippi, Kentucky,  Missouri,  Arkansas,  Illi- 
nois, and  Tennessee.  Their  vessels  were  en- 
rolled at  Paducah,.  Ky.,  and,  as  required 
by  the  Federal  Statutes,  that  name  was 
painted  on  the  stem  of  the  steamboats. 
Notwithstanding  this  enrollment  at  Padu- 
cah, at  which  port  the  plaintiffs  maintained 
an  office,  bought  stores,  and  employed  sea- 
men, yet  the  Supreme  Court  held  that  "as 
the  owner  of  the  vessels  was  domiciled  In 
Illinois,  and  the  vessels  were  not  employed 
exclusively  in  commerce  between  points  In 
the  state  of  Kentucky,  bat  were  engaged  In 
'  traffic  between  that  state  and  the  ports  of 
other  states,  including  Illinois,  it  seems 
obvious  that  as  a  question  of  fact  they  had 
so  permanent  sltns  In  the  state  of  Ken- 
tucky." 

[>,  HJ.  The  principle  underlying  the  tax- 
abllily  within .  the  state  of  personal  prop- 
erty owned  by  foreign  corporations  Is  Its 
permanent  situation  here.  There  can  be  no 
jiuch  permanency  of  situation  when  the 
property  is  being  moved  habitually  back 
and  forth  in  the  ordinary  prosecution-  of  Its 
business  between  this  state  and  our  sister 
state  on  the  north.  Under  such  circumstanc- 
es, we  cannot  count  the  days  when  the  prop- 
erty Is  in  Oregon  and  when  It  Is  in  Wash- 
ington, or  compute  the  length  of  Its  dura- 
tion here,  and  strike  a  balance  as  to  which 
state  has  a  majority  of  possession  so  as  to 
apportion  the  levy  between  the  states  or  to 
give  the  state  of  Oregon  the  exclusive  right 
to  tax.  Neither  can  we  concern  ourselves 
as  whether  or  not  plain-tlS  has  paid  taxes 
to  the  state  of  Washington,  for  we  are  not 
here  to  enforce  the  laws  of  that  state  or  to 
determine  the  relations  between  It  and  Its 
(■itizena  That  qnestlon  Is  coram  non  Judlce. 
The  great  weight  of  authority  on  the  fed- 
eral question  here  involved  Is  that  prop- 
erty of  the  kind  and  condition  In  this  suit 
is  not  taxable  except  at  the  domicile  of  Its 
owner,  which,  as  we  have  seen  in  this  case, 
is  in  the  state  of  Washington. 

The  decree  of  the  circuit  court  must 
therefore  be  reversed,  and  one  entered  here 
according  to  the  prayer  of  plaintiff's  com- 
plaint. 


(61  Or.  396) 
DONART  et  aL  T.  STEWART  et  aL 
(Supreme  Court  of  Oregon.    April  9,  1912.) 

1.  Injunction   (§  26*)— Jurisdiction— Rem- 
edy AT  Law. 

A  tenant  tiolding  over  after  the  expiration 
of  big  written  lease  cannot  sue  to  enjoin  an 
action  of  forcible  entry  and  detainer,  on  the 
ground  that  the  landlord  orally  agreed  to  re- 
new the  lease  for  one  year,  since,  under  L.  O. 
L.  §  808,  subd.  6,  agreements  to  lease  for  one 
year  need  not  be  in  writing,  and  are  provable 
by  parol;  and  therefore  the  tenant  had  an 
adequate  remedy  at  law  by  way  of  defense  to 
the  action  of  forcible  entry  and  detainer. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  24-49,  54-61;    Dec  Dig.  §  26.*] 

2.  Landlord  and  Tenant  (5  88*)— Lease— 

MUTUAUTT— NkCESSITT. 

Allegations  that  a  landlord  orally  agreed 
to  renew  a  lease,  without  any  allegations  that 
the  tenant  agreed  to  take  the  premises  or  pay 
the  rent,  are  insufficient  to  establish  a  lease. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §§  279-281;  Dec.  Dig. 
S  88.*] 

Appeal  from  Circuit  Court,  BQamath  Coun- 
ty; Henry  L.  Benson,  Judge. 

Bill  In  equity  by  Charles  Donart  and  an- 
other, doing  business  as  Donart  Bros., 
against  C.  P.  Stewart  and  another.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

On  June  28,  1909,  G.  W.  White,  by  an  In- 
strument In  writing  under  seal,  signed  by 
both  himself  and  the  lessees,  leased  a  build- 
ing In  Klamath  Falls  to  Charles  Donart  and 
Jesse  Ball  for  the  term  of  one  year  from 
October  1,  1909,  at  a  monthly  rental  of  $50. 
It  seems  that  White  deeded  the  premises  to 
Roush,  the  defendant  here,  who  in  turn  con- 
veyed them  to  his  codefendant,  C.  P.  Stewart, 
and  Charles  Donart  acquired  the  interest  of 
Ball  in  the  lease  all  during  the  term.  At  the 
expiration  of  the  lease,  Donart  held  over, 
and  flnaliy,  in  March,  1911,  Stewart  brought 
an  action  of  forcible  entry  and  detainer 
against  Donart.  About  this  time,  the  latter 
Joined  with  his  partner  and  brother,  N.  J. 
Donart,  as  plaintiff  In  a  cross-bill  against 
this  action  at  law,  In  which  bill  they  made 
Stewart  and  Roush  defendants,  alleging,  in 
substance,  that  during  the  term  of  the  lease 
already  referred  to,  and  while  Roush  was 
owner  of  the  property,  he  agreed  with  the 
plaintiffs  in  the  cross-bill  that  he  would  renew 
the  lease  to  them  for  one  year  upon  the  same 
terms  and  conditions  named  in  the  then  ex- 
isting lease;  that  on  the  faith  of  the  prom- 
ises of  Roush  the  plaintiffs  re-entered  the 
premises  and  remained  after  October  1,  1910, 
until  the  beginning  of  the  action  of  forcible 
entry  and  detainer;  and  that  they  had  paid 
the  rent  to  February  1,  1911,  and  deposited 
the  further  siun  of  $100  with  the  clerk  of  the 
court  for  the  rent  accruing  afterwards.  They 
claim  fully  to  have  performed  the  conditions 
promised  and  agreed  upon  as  the  terms  of 
the  new  lease,  and  had  made  certain  repairs 
and  improvements  on  the  premises,   which 
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they  described.  The  original  lease  required 
the  tenants  to  make  all  changes  in  the  build- 
ing that  might  be  agreed  upon  at  their  own 
expense.  It  is  not  alleged  that  tbe  plaintiffs 
here  agreed  to  accept  the  lease  or  to  pay 
the  rent  for  the  new  term.  The  answer  ad- 
mits the  payment  of  rent  to°  February  1,  1911, 
and  the  succession  of  Stewart  to  the  rights 
of  Roush,  which  the  latter  derived  from 
White  in  the  premises.  Otherwise  the  an- 
swer denies  all  the  allegations  of  the  cross- 
bill. Tbe  court  rendered  a  decree,  after  hear- 
ing on  the  pleadings  and  evidence,  dismiss- 
ing the  cross-bill,  and  the  plaintiffs  appeal. 

It  v.  Kuyliendall  (O.  M.  Oneill,  on  the 
brief),  both  of  Klamath  Falls,  for  appellants. 
J.  C.  Rutenic,  of  Klamath  Falls,  for  respond- 
ents. 

BURNETT.  J.  (after  stating  tbe  facts  as 
above).  There  are  two  reasons  why  the 
plaintiffs  should  talce  nothing  by  tbeir  cross- 
bill: 

[1]  (1)  The  term  of  the  alleged  lease  upon 
which  the  bill  is  founded  was  for  one  year, 
and  hence  was  provable  orally.  L.  O.  L.  | 
808,  snbd.  6;  State  v.  McGinnls,  56  Or.  163, 
167,  108  Pac.  132.  Being  thus  valid  without 
written  evidence,  the  lease  could  Iiave  been 
Interposed  as  a  legal  defense,  in  the  action 
at  law  of  forcible  entry  and  detainer,  with- 
out '  resort  to  equitable  procedure.  Having, 
therefore,  an  adequate  remedy  at  law  to  pro- 
tect their  leasehold  estate  In  the  very  action, 
the  prosecution  of  which  they  would  enjoin, 
the  plaintiffs  have  no  standing  in  equity. 

[2]  (2)  The  transactions  between  the  plain- 
tiffs, on  one  hand,  and  the  defendant  Roush, 
on  the  other,  as  described  in  the  pleadliiss 
and  testimony  in  support  of  the  bill,  amount 
at  best  only  to  an  option  to  extend  the  lease 
tor  one  year,  which  plaintiffs  were  at  liberty 
to  accept  or  reject  whenever  they  chose.  Al- 
though they  allege  that  the-  then  landlord 
promised  them  a  lease  for  an  additional  year, 
they  do  not  aver  or  even  testify  that  they 
agreed  to  take  the  premises  or  pay  the  rent. 
For  all  that  anywhere  appears,  they  could 
have  vacated  the  building  at  any  time  with- 
out incurring  any  obligation  to  pay  rent  after 
quitting  possession.  The  alleged  agreement 
was  void,  because  It  lacked  mutuality  -of  obli- 
gation. 

The  decree  of  the  circuit  court  is  affirmed. 


(61  Or.  SS8) 

KIERNAN  T.  CITY  OP  PORTLAND  et  aL 

(Supreme  Court  of  Oregon.    April  9,  1912.) 

L  ETvinBNCB  (S  43*)— JtTDiciAi.  Notice— Pbe- 
vious  Decision. 

Where  tlie  regularity  of  proceedings  lead- 
ing to  tbe  adoption  of  a  section  of  a  city  char- 
ter has  already  been  passed  on  in  a  former  ac- 
tion between  the  name  parties,  the  Supreme 
Court  will  talce  judicial  notice  of  the  former 
opinion,  and  refuse  to  re-ezamin;  the  question 


in  a  subsequent   action,   althougli   the   former 
judgment  is  not  pleaded  as  a  tisr. 

[Ed.  Note.— For  other  cases,  see  EWidenoe, 
Cent.  Dig.  {{  62-65;   Dec  Dig.  {  43.*] 

2.  MnNiciPAi.  CoRPOBATiONS  (|  921*) — Bonds 

— Rate  of  Interest. 

Portland  City  Cliarter,  {  118%,  authoriz- 
ing the  issuance  of  municipal  bonds  bearing  4 
per  cent,  interest,  and  directin?  tbeir  sale  to 
the  highest  bidder,  with  the  privilege  to  the  city 
council  of  rejecting  unsatisfactory  bids,  author- 
izes the  acceptance  of  the  highest  bid,  althongfa 
it  should  be  below  par,  and  should  thus  make 
the  interest,  in  effect,  greater  than  4  per  cent. ; 
the  provision  in  regard  to  interest  merely  refei^ 
ring  to  the  form  of  tbe  bonds. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1932-1935;  Dec. 
Dig.  {  921.*i 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantenbetn,  Judge. 

Action  by  Frank  Klernan  against  tbe  City 
of  Portland  and  others.  From  a  decree  for 
defendants,    plaintiff   appeals.     Affirmed. 

Ralph  R.  Duniway,  of  Portland,  for  ap- 
pellant Frank  S.  Grant,  City  Atty.,  of 
Portland  (W.  C.  Benbow,  D^uty,  of  Port- 
land, on  the  brief),  for  respondents. 

McBRIDE,  J.  With  the  exception  here- 
after noted,  every  substantial  element  In 
the  complaint  in  this  case  was  considered, 
passed  upon,  and  settled  In  Klernan  y.  Port- 
land, 5T  Or.  454,  111  Pac.  379,  112  Pac.  402; 
and  In  view  of  those  decisions  no  substan- 
tial right  of  plaintiff  was  affected  by  the  re- 
fusal of  the  court  to  again  consider  ques- 
tions which  had  already  been  passed  )4)on. 

[1]  In  matters  of  tbe  character  of  the 
present  litigation,  where  the  rights  of  the 
whole  pablic  are  concerned,  this  court.  In 
any  event,  would  have  taken  Judicial  notice 
of  Its  opinion  in  the  former  case  and  de- 
clined to  re-examine  matters  concerning  tbe 
regularity  of  the  proceedings  leading  to  the 
adoption  of  section  118  V&  of  the  city  char- 
ter of  Portland.  Irving  Real  Estate  Co.  r. 
Portland,  66  Or.  140,  107  Pac.  955.  Had  tbe 
circuit  court  overruled  the  demurrer  and  re- 
quired the  defendant  to  plead  our  former 
Judgment  as  res  adjudicata  as  to  that  part 
of  the  complaint,  it  Is  plain  that  plaintiff 
would  have  been  defeated  Inevitably;  and 
therefore  he  has  not  be«i  injured  in  any 
sutMtantlal  right  by  any  irregular  action  of 
tbe  circuit  court,  so  far  as  concerns  tliat 
feature  of  the  present  suit. 

[2]  Thhs  case,  however,  presents  a  new 
feature  of  public  Interest  which  we  shall 
now  proceed  to  consider.  Concisely  stated, 
the  question  Is  this:  Can  the  city,  wtien,  as 
In  this  case,  the  charts  prescribes  the  rate 
of  interest  to  be  paid,  sell  Its  lx>nds  below 
par? 

It  Is  alleged  that  the  city  has  sold  to  de- 
fendants Ladd  &  Tllton  $250,000  of  such 
bonds  for  the  price  of  93.08  cents  on  the 
dollar,  thereby  raising  the  actual  interest 
paid  on  the  bonds  to  over  4%  per  cent,  in- 
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stead  of  4  per  cent,  as  prescribed  In  tbe  char- 
ter, and  tbe  court  Is  asked,  either  to  compel 
tbe  parties  to  rescind  their  contract,  or  to 
require  Ladd  &  Tllton  to  pay  such  addition- 
al sum  as  will  bring  the  price  of  the  bonds 
up  to  par. 

Counsel  for  appellant  contends  that  a  sale 
of  the  bonds  at  the  price  above  Indicated 
practically  increases  the  rate  of  interest  on 
the  money  received  from  the  sale  to  4%  per 
cent,  and  that,  section  IISV^  being  tbe 
measure  of  power  of  the  city  to  borrow  for 
tbe  purpose  Indicated,  it  cannot,  by  a  sale 
of  bonds  at  the  depreciated  value.  Indirectly 
pay  a  greater  rate  of  Interest  than  4  per 
cent.  While  the  contention  is  plausible,  we 
cannot  adopt  it  as  sound.  The  provision  as 
to  the  amount  of  bonds  to  be  issued,  their 
denomination,  and  the  rate  of  Interest  they 
shall  bear  has  reference  only  to  the  form  of 
the  bonds  and  the  method  in  which  they 
shall  be  executed,  In  order  to  prepare  them 
for  sale.  The  provision  following  directs 
that  they  shall  be  "advertised  and  sold  to 
the  highest  responsible  bidder,"  with  the 
privilege  reserved  to  the  council  to  reject 
any  and  all  bids  that  are  not  satisfactory. 
It  seems  more  reasonable  to  infer  from  the 
language  here  employed  that  it  was  the  in- 
tent of  the  lawmaking  power  to  grant  to 
the  council  the  entire  discretion  to  sell  at 
the  best  advantage  possible  under  the  cir- 
cumstances. The  weight  of  authority  is  to 
the  effect  that  tbe  sale  of  municipal  bonds 
'below  par  Is  not  illegal,  unless  the  act  or 
ordinance  authorizing  the  issue  expressly 
directs  that  they  shall  not  be  sold  for  less 
than  par.  "That  tbe  bonds  of  a  municipal 
corporation  may  be  sold  by  it  for  less  than 
par  must  be  regarded  ap  the  general  un- 
derstanding of  lawmakers  of  the  states,  as 
well  as  the  ofilcers  of  the  municipalities,  be- 
cause, when  it  Is  desired  to  prevent  such 
sale,  that  fact  is  Incorporated  In  the  enabling 
act  or  in  the  ordinance  or  resolution  pro- 
viding for  the  issue  of  the  bonds."  Siuion- 
ton  on  Manic.  Bonds,  §  146.  See,  also,  Tes- 
ter v.  Seattle,  1  Wash.  308,  25  Pac.  1014; 
City  of  Lynchburg  v.  Slaughter,  75  Va.  67; 
City  of  Memphis  v.  Bethel  (Tenn.)  17  S.  W. 
19H  City  of  AusUn  ▼.  Nalle,  85  Tex.  520, 
22  S.  W.  668,  960. 

The  cases  cited  by  appellant  are  not  in 
conflict  with  the  views  above  announced. 
Tbe  first  of  these  is  the  City  of  Atchison  v. 
Bntcber,  3  Kan.  104,  in  which  It  appears 
that  the  dty  was  authorized  to  subscribe 
$100,000  to  the  stock  of  a  proposed  railroad, 
and  to  issue  bonds  to  that  amount  to  pay 
for  the  stock,  or  to  borrow  the  money  upon 
bonds  for  the  purpose  of  paying  Ita  subscrip- 
tion. It  did  neither  of  these  things,  but  is- 
sued bonds  for  $100,000,  and  bartered  them 
to  the  railroad  company  for  $70,000  worth 
of  stodc  at  par.  The  court  held  that  the 
dty  ofBcers  exceeded  their  authority,  and 
that  tho  tr'ie  Intent  of  the  charter  was  that 


the  railroad  company  was  to  exchange  the 
stock  at  par  for  bonds  at  par.  There  was 
no  authority  given  to  sell  the  bonds  to  the 
highest  bidder,  and  no  authority  In  fact  to 
sell  them  for  any  purpose.         '' 

In  Sherlock  v.  YlUaee  of  Winnetka,  68 
111.  530,  the  board  of  education  issued  bonds 
bearing  10  per  cent,  interest  and  sold  them, 
after  10  months  interest  had  accrued,  at  a 
discount,  which.  In  the  view  of  the  court, 
amounted  to  paying  a  usurious  rate  of  in- 
terest The  court  soundly  scolded  the  direc- 
tors for  abusing  their  power,-  but  refused  to 
declare  the  bonds  void.  The  question  of 
usurious  Interest  cannot  arise  In  the  case 
at  bar,  and  it  Is  doubtful.  In  view  of  the 
authorities,  whether  a  municipal  bond  Is- 
sued for  the  purpose  of  sale,  no  matter  what 
Interest  is  paid,  can  be  attacked  for  usury. 

In  Daviess  County  ▼.  Howard,  76  Ky.  101, 
the  county  court  was  authorized  to  subscribe 
for  $250,000  of  the  stock  of  a  railroad  com- 
pany "and  Issue  bonds  of  said  county  for  the 
amount  of  stock  subscribed  or  any  part 
thereof."  The  county  subscribed  for  $250,000 
of  the  stock  and  Issued  bonds  for  $317,850 
to  pay  for  it  The  court  held  that  the  true 
intent  of  the  act  was  to  authorize  the  coun- 
ty to  Issue  bonds  equal  in  face  value  to  the 
amount  of  stock  subscribed,  and  that  tbe 
issue  of  $67,350  of  bonds  over  and  above  the 
par  value  of  the  stock  was  void. 

The  contention  of  appellant  is  not  borne 
out  by  the  authorities  cited,  and,  as  before 
observed,  the  power  granted  to  sell  the  bonds 
to  the  highest  bidder  necessarily  implies  the 
right  of  the  council  to  accept  the  highest 
bid,  even  though  It  should  be  below  par. 

It  is  unfortunate  that  the  city  should  be 
compelled  to  accept  bids  below  par  for  these 
excellent  securities;  and  no  doubt,  the  fact 
that  this  condition  exists  is  due  in  a  great 
measure  to  tbe  perverse  and  useless  litiga- 
tion Instituted  and  carried  on  by  appellant 
after  it  had  become  apparent  to  «verybody 
that  its  only  effect  would  be  to  depreciate 
the  value  of  the  city's  securities,  and  to  In- 
crease, by  a  large  amount,  the  bond  issue 
necessary  to  complete  the  contemplated  im- 
provement 

The  decree  of  the  circuit  court  Is  affirmed. 

(81  Or.  561) 

WRIGHT  V.  CHILCOTT  et  al. 

(Supreme  Court  of  Oregon.    April  9,  1912.) 

1.  Tbusts  (5  225*)— Resultino  Tbusts— Re- 
imbdbbement  of  expenditures. 

A  person  who,  relying  on  the  invalidity  of 
that  part  of  a  contract  by  which  be  agreed,  on 
taking  over  optioos  to  purchase  land,  to  take 
conveyances  in  his  own  name  and  divide  the 
profits  with  his  assignor,  and,  believing  that  it 
did  not  create  a  resulting  trust,  made  ex- 
penditures on  the  land,  is  not  entitled  to  be 
reimbursed  for  his  losses  out  of  the  proceeds 
of  a  sale  directed  by  the  court  adjudging  the 
existence  of  a  resulting  trnst,  but  is  entitled 
to  be  reimbursed  for  tbe  value  of  permanent 
improvements  enhancing  the  value  of  the  land 
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and  expenditures  for  taxes,  unless  the  receipts 
from  the  land  have  been  sufficient  to  cover  such 
expenditures. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  §  322;   Dec.  Dig.  §  225.»] 

2.  Appeal  and  Ebbob  (§  1221*)— Modifica- 
tion or  Decree— Teems. 

Where  a  defendant,  neglecting  to  litigate 
a  matter  in  the  original  case,  applied  in  the 
appellate  court  for  a  modification  of  a  decree 
to  enable  him  to  litigate  such  matter,  the  court, 
on  granting  the  application,  will  require  him  to 
pay  money  to  the  clerk  for  the  use  of  plaintiff 
who  will  incur  expense  in  litigating  the  matter, 
and,  in  default  of  such  payment,  the  original 
decree  will  stand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4722;    Dec.  Dig.  §  1221.*] 

On    petition   for    modification   of    decree. 
Granted. 
For  former  opinion,  see  121  Pac.  895. 

A.  E.  Clark,  of  Portland  (Ralph  E.  Moody, 
of  Portland,  and  McCain  &  Vinton,  of  Mc- 
Mlnnvllle,  on  the  brief),  for  appellants.  C. 
W.  Fulton,  of  Portland  (G.  C.  Fulton,  of 
Astoria,  on  the  brief),  for  respondent. 

McBRIDE,  J.  A  petition  has  been  filed 
by  defendant  Chllcott  suggesting  that  our 
decree  herein  be  modified  so  as  to  permit 
him  to  bave  a  hearing  in  the  circuit  court 
as  to  amounts  expended  by  him  upon  the 
property  up  to  the  date  of  our  decree. 

[1]  It  is  set  up  by  affidavit  that  he  has 
expended  in  fencing,  constructing  buildings, 
clearing  land,  stocking,  and  cultivating  the 
place,  and  paying  taxes  and  insurance  $S1,- 
500,  and  that  his  receipts  have  been  $14,- 
000.  He  therefore  seeks  reimbursements 
for  his  outlay  in  excess  of  receipts  and  for 
his  personal  services  in  superintending  the 
property. 

No  claim  for  these  items  was  set  up  in  the 
court  below.  The  defendant  simply  stood 
upon  the  defense  that  the  agreement  made 
with  Wright  was  void,  and  that  as  a  con- 
sequence defendant  was  the  sole  owner  of  the 
property.  This  defense  was  In  our  opinion 
bad  In  law  and  unconscionable  in  morals. 
The  defendant  did  not  occupy  the  premises 
for  the  purpose  of  carrying  out  his  agree- 
ment with  Wright,  but  for  his  own  purposes 
to  the  exclusion  of  Wright.  He  spent  money 
upon  it  and  cultivated  it  for  his  own  bene- 
fit, and  not  for  the  benefit  of.  his  co-owner, 
and  appropriated  the  proceeds  to  bis  own  use. 
If,  therefore,  his  venture  has  not  proved 
financially  profitable,  he  has  no  right  to 
ask  plaintiff  to  share  his  losses.  Notwith- 
standing his  abuse  of  his  trust,  however,  if 
he  tias  made  Improvements  which  will  add  to 
the  permanent  value  of  the  land,  so  that  it 
will  bring  a  greater  price  at  a  sale  than  it 
would  have  brought  had  such  improvements 
not  been  made,  he  is  entitled  to  the  value 
of  such  permanent  improvements  out  of  the 
proceeds  of  the  sale,  and  should  also  be  re- 
imbursed for  all  taxes  paid  by  himself,  un- 
less the  receipts  from  the  farm  have  been 


sufficient  to  cover  all  his  expenditures  In 
cultivation  and  carrying  on  the  place  and 
the  value  of  permanent  -improvements  and 
taxes  paid  as  well. 

The  cause  will  therefore  be  remanded  to 
the  circuit  court  with  directions  to  allow  the 
defendant  to  file  a  supplemental  answer, 
showing  the  value  of  permanent  improve- 
ments affixed  by  him  to  the  land,  which  will 
increase  its  selling  price,  and  also  the  amount 
of  taxes  paid  by  him,  to  the  end  that  an  is- 
sue may  be  framed  and  tried  as  to  these 
matters  alone,  as  indicated  in  this  opinion, 
and  that  as  to  all  other  matters  the  original 
decree  shall  stand. 

[2]  As  the  defendant  cduld  have  litigated 
most  of  these  matters  in  the  original  case 
and  his  neglect  to  do  so  will  put  plaintiff  to 
additional  annoyance  and  expense,  this  mod- 
ification win  be  made  upon  terms,  namely, 
that  defendant  on  or  before  the  26th  day  of 
April,  1912,  pay  to  the  clerk  of  this  court, 
for  the  use  of  plaintiff,  the  sum  of  $150.  In 
default  of  such  payment,  the  original  decree 
of  this  court  will  stand. 


(52  Colo.  S22) 
PRBWITT  V.  PRBWITT. 
(Supreme  Court  of  Colorado.    April  1,  1912.) 

1.  Divorce  (5  245* )— Alimony  —  Modifica- 
tion—Poweb  OP  Court. 

tinder  Rev.  St.  1908,  {  2118,  authorizing 
the  court  granting  a  divorce  to  make  such  de- 
cree for  alimony  as  may  be  reasonable  and 
just,  etc.,  and  independent  thereof,  a  court 
granting  divorce  and  permanent  alimony  may 
modify  the  decree  as  to  alimony,  payable  in 
the  future,  as  the  changed  circumstances  of 
the  parties  may  render  it  just. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  691-605;    Dec.  Dig.  i  245.*] 

2.  DivoECE  (I  280*)— Judgments  Appeala- 
ble—Modification OF  Decree  fob  Ali- 
mony. 

A  judgment  modifying  a  decree  for  ali- 
mony is  reviewable  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §  704;   Dec.  Dig.  {  280.*] 

3.  DivoBCE  (f  283*)— Wkit  of  Brbob— Lim- 
itations. 

Under  Rev.  Code,  {  436,  providing  that  a 
writ  of  error  shall  not  be  brought  after  three 
years  from  the  judgment  complained  of,  and 
Rev.  St  1908,  §  2123,  providing  that  a  writ 
of  error  to  review  a  decree  granting  a  divorce 
shall  be  sued  out  within  six  months  from  the 
decree,  a  modification  of  a  decree  for  alimony 
is  reviewable  on  writ  of  error,  and  the  limita- 
tion period  within  which  a  writ  must  be  sued 
out  begins  on  the  entry  of  the  modified  decree. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  766;    Dec.  Dig.  i  283.*] 

Error  to  Arapahoe  County  Court ;  George 
W.  Dunn,  Judge. 

Suit  by  Anna  A.  Prewitt  against  Frauds 
E.  Prewitt  for  divorce.  There  was  a  decree 
modifying  the  award  of  alimony,  and  plain- 
tiff brings  error.  Motion  to  dismiss  writ  of 
error  denied. 
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MelvUIe,  Sackett  &  Calvert,  of  Denver,  for 
plaintiff  In  error.  Charles  W.  Waterman 
and  James  A.  Harris,  both  of  Denver,  for 
defendant  in  error. 

MUSSER,  J.  On  the  17th  day  of  July, 
1909,  a  decree  of  divorce  was  granted  to 
Anna  A.  Prewltt,  as  plaintiff,  against  Francis 
B.  Prewitt,as  defendant.  In  the  connty  conrt 
of  Arapahoe  county,  and,  at  the  same  time, 
the  defendant  was  ordered  to  pay  to  the 
plaintiff  on  that  day  the  sum  of  $83.35,  and 
a  lilie  sum  on  the  17th  day  of  each  and  ev- 
ery sncceedlng  month,  as  permanent  alimony. 
On  the  14th  day  of  August,  1911,  the  plain- 
tiff filed  her  petition  In  the  action,  aslclng 
for  a  modification  of  the  decree  for  alimony, 
and  that  the  defendant  be  ordered  to  pay 
her  $100  per  month  for  each  and  every 
month  thereafter  until  th«  further  order  of 
the  court  Thereafter  the  defendant  filed  a 
motion  to  strike  the  said  petition  of  plaintiff 
from  the  files  for  various  reasons,  and  that 
the  decree  for  alimony  be  satisfied.  Upon  a 
hearing,  the  motion  to  strike  the  petition 
and  to  enter  a  satisfaction  of  the  decree 
for  alimony  was  sustained  by  the  court  on 
the  0th  day  of  September,  1911,  and  on  the 
same  day  the  court  considered  a  motion  of 
plaintiff  to  vacate  the  satisfaction  of  the 
Judgment;  both  parties  being  present  and 
consenting  to  the  consideration  of  the  last 
motion  at  that  time.  This  motion  to  vacate 
was  denied  by  the  court.  Thereafter,  in  the 
month  of  September,  1911,  the  plaintiff  sued 
out  a  writ  of  error  from  this  court  to  review 
the  action  of  the  lower  court  in  striking  the 
petition  for  a  modification  of  alimony  and  in 
entering  the  satisfaction  of  the  Judgment  and 
denying  the  motion  to  vacate  the  same.  The 
defendant  in  error  filed  a  motion  in  this 
court  to  dismiss  the  writ  of  error  for  the 
reason  that  it  was  not  sued  out  of  this  court 
within  six  months  from  the  date  of  the  orig- 
inal decree  for  divorce  and  alimony.  This 
writ  of  error  is  sued  out  to  review  a  Judg- 
ment or  order  with  respect  to  alimony,  pay- 
able periodically  in  the  future. 

[1]  A  court,  granting  a  divorce  and  per- 
manent alimony,  has  the  power  to  modify 
the  decree,  relative  to  alimony  payable  tn 
the  future,  as  the  changed  circumstances  of 
the  parties  may  render  it  necessary  and  Just 
Stevens  v.  Stevens,  31  Colo.  189,  72  Pac. 
1061.  It  appears  in  that  case,  from  the  dis- 
senting opinion,  that  more  than  six  years 
after  the  Judgment  for  divorce  and  alimony 
was  rendered  the  defendant  filed  his  petition, 
asking  for  a  modification  of  the  decree.  To 
this  petition,  the  plaintiff  demurred ;  the  de- 
fendant elected  to  stand  by  his  petition,  and 
it  was  dismissed.  This  court  then  reviewed 
the  case  on  error,  reversed  the  Judgment  of 
the  lower  court,  remanded  the  cause,  with 
directions  to  overrule  the  demurrer  to  the  pe- 
tition, and  said:  "By  virtue  of  the  general 
equity  powers  of  a  court  granting  a  divorce, 
as  well  as  by  virtue  of  the  provision  of  sec- 


tion 0  of  the  divorce  act  (Session  Lavra  1893, 
p.  240),  such  court  has  the  authority  to  mod- 
ify the  decree,  relative  to  alimony  payable 
In  the  future  and  the  custody  and  control  of 
minor  children,  as  the  changed  circumstanc- 
es of  the  parties  may  render  necessary  and 
Just" 

Section  9  of  the  divorce  act  referred  to 
was  amended  in  1907,  and,  as  amended,  is 
section  2118,  Revised  Statutes  1908.  The 
section  is  the  same  as  It  was  before  the 
amendment,  except  tliat  there  is  added  a  pro- 
viso that  when  a  divorced  woman  remarries 
after  obtaining  a  decree  of  divorce  the  court 
shall  annul  the  provisions  relative  to  ali- 
mony upon  application  of  the  divorced  hus- 
band, on  notice  and  proof  of  remarriage,  and 
the  further  proviso  that  the  section  shall  iu 
no  way  be  construed  to  relieve  such  bus- 
band  from  any  Judgment  or  order  relating 
to  the  support  of  minor  children.  The  stat- 
ute, therefore,  as  well  as  the  general  equity 
power  of  a  court  in  granting  a  divorce  and 
alimony,  remains  the  same  as  at  the  time  of 
the  decision  in  the  Stevens  Case. 

[2,  3]  A  Judgment  -with  respect  to.  a  modi- 
fication of  a  decree  for  alimony  is  reviewable 
in  an  appellate  court.  Stillman  v.  Stlllman, 
99  111.  196,  39  Am.  Rep.  21.  Such  a  Judg- 
ment is  reviewable  In  this  court;  for  such 
a  one  was  reviewed  in  the  Stevens  Case. 
Under  the  Code,  a  writ  of  error  shall  not 
be  brought  after  the  expiration  of  three' 
years  from  the  rendition  of  the  Judgment 
complained  of.  Section  436,  Rev.  Code.  A 
writ  of  error  to  review  a  decree  granting  a 
divorce  shall  be  sued  out  within  six  months 
from  the  date  of  the  decree.  Section  2123,^ 
Rev.  Stat 

If  the  period  of  limitation,  within  which  a 
writ  of  error  may  be  sued  out  to  review  a 
Judgment  with  respect  to  the  modification  of 
the  original  decree  for  alimony,  begins  to 
run  at  the  time  of  the  rendition  of  such  de- 
cree, then  in  a  case  like  that  of  Stevens  v. 
Stevens,  supra,  the  Judgment  with  respect 
to  the  modification,  no  matter  how  errone- 
ous it  may  be,  cannot  be  reviewed  at  all,  if 
the  party  erroneously  favored  should  move 
to  dismiss  the  writ  of  error  on  account  of 
the  lapse  of  the  period  of  limitation.  If  the 
Judgment  is  modified,  so  as  to  increase,  de- 
crease, or  stop  entirely  the  payment  of  ali- 
mony, the  Judgment  to  be  enforced  is  the 
Judgment  modified  as  to  alimony — not  the 
original  decree.  The  latter  is  wiped  out, 
and  a  new  Judgment  for  alimony  is  entered. 
Thereafter  the  payment  or  collection  of  the 
alimony  is  made  with  reference  to  the  mod- 
ified Judgment,  and  not  to  the  original  one. 
The  modified  Judgment  Is  as  final  as  the 
original  one  was  when  entered.  The  modi- 
fication is  not  a  proceeding  subsequent  to 
Judgment,  where  the  Judgment  stands,  as  is 
the  case  when  subsequent  proceedings  are  to 
be  reviewed  in  connection  with  the  Judg- 
ment. The  Stevens  Case  establishes  the  right 
of  a  party  to  a  decree  for  alimony  to  have  a 
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modification  thereof,  wben  the  drcmnatances 
are  8o  clmnged  as  to  make  the  modification 
Just  and  necessary.  This  right  is  adjudi- 
cated tn  the  same  case,  it  is  true,  but  upon  a 
new  petition  containing  new  facts,  and  upon 
new  notice,  and  when  the  judgment  of  the 
court  is  announced  that  judgment  is  final  of 
the  matter  adjudicated. 

In  the  present  case,  the  judgment  of  modi- 
fication wipes  out  the  payment  of  alimony 
altogether,  and  if  It  is  not  reversed  on  re- 
view, or  if  no  review  thereof  be  sought,  it 
Is  as  final  as  any  judgment  can  be.  It  ends 
the  matter  forever  and  completely>  The 
right  of  the  plaintiff  to  have  her  decree  for 
alimony  modified  has  been  finally  and  com- 
pletely adjudicated  by  the  lower  court.  Un- 
der such  circumstances,  the  judgment  with 
reference  to  the  modification  is  certainly  a 
final  judgment,  to  review  which  a  writ  of 
error  will  lie  from  this  court.  Standley  v. 
Hendrie  &  BolthofT  Mfg.  Co.,  26  Colo.  376, 
65  Fac.  723.  That  being  so,  the  limitation 
period  within  which  a  writ  of  error  must  be 
sued  out  to  review  this  last  judgment  of  the 
county  court  began  at  the  time  of  the  entry 
of  such  modified  judgment.  It  follows  that, 
whether  the  period  of  limitation  be  regarded 
as  six  months  or  three  years,  this  writ  of  er- 
ror was  sued  out  in  time,  and  the  motion  to 
dismiss  it  should  be  denied.  . 

Motion  denied. 

WHITE  and  GARRIGUES,  JJ.,  concur. 


(62   Colo.  326) 

SPEER  et  al.  v.  PEOPLE  ex  rel.  RUSH  et  al. 

(Supreme  Court  of  Colorado.     Feb.  21,  1912. 

On  Petition  for  Rehearing,  April 

5,  1912.) 

1.  Mawdamus  (§  74*)— CnABTEE  Amendment 
—Election. 

Under  Const,  art.  20,  authorizing  a  specifi- 
ed percentage  of  the  electors  of  Denver  to  pe- 
tition the  council  for  special  election  on  a  char- 
ter amendment,  and  requiring  the  council  to 
submit  it,  lield.  by  an  evenly  divided  court,  tliat, 
where  a  petition  is  so  presented,  the  duty  or 
the  council  to  submit  is  merely  ministerial;  and 
it  cannot  refuse  to  submit,  on  the  grounds  that 
the  amendment  proposed  is  not  really  such,  but 
a  new  charter  which  cannot  be  initiated  by  pe- 
tition, but  only  by  a  convention,  or  that,  if  an 
amendment,  it  is  really  several  amendments, 
which  must  be  voted  on  separately. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §i  150-157:   Dec.  Dig.  S  74.*] 

Gabbert,  Garrigues,  and  Hill,  JJ.,  dissenting. 

On   Petition  for  Rehearing. 

2.  Appeal  and  Ebbob   (S  833*)  —  Divided 

COIIBT. 

A  division  of  opinion  on  the  question  of 
granting  a  motion  for  rehearing  is  equivalent 
to  a  denial  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «§  3214,  3229-3240,  3244- 
3246;   Dec.  Dig.l  833.*] 

Error  to  District  Court,  City  and  County 
of  Denver ;  James  H.  Teller,  Judge. 
Mandamus  by  the  People,  on  the  relation 


of  John  A.  Rush  and  others,  against  Robert 
W.  Speer  and  others.  Judgment  granting  a 
peremptory  writ,  and  respondents  bring  er- 
ror.   Affirmed. 

H.  A.  lindsley,  Thos.  R.  Woodrow,  and  N. 
Walter  Dixon,  all  of  Denver,  for  plaintiffs 
in  error.  Edwin  Van  Oise,  of  Denver,  H.  B. 
Tedrow,  of  Boulder,  and  W.  H.  Malone,  A  T. 
Monson,  and  W.  H.  Bryant,  all  of  Denver, 
for  defendants  In  error. 

MUSSER,  J.  [1]  This  writ  of  error  was 
sued  out  to  review  a  judgment  of  the  dis- 
trict court,  ordering  that  a  peremptory  writ 
of  mandamus  issue,  requiring  the  respond- 
ents, who  are  plaintiffs  in  error  here,  to  call 
a  special  election  of  the  qualified  electors  of 
the  municipality  known  as  the  city  and  coun- 
ty of  Denver,  and  submit  to  the  vote  of  such 
electors  a  certain  proposed  amendment  to  the 
charter  of  said  city  and  county. 

On  November  22, 1911,  there  was  filed  with 
the  clerk  of  the  council  of  the  city  and  coun- 
ty a  petition  that  the  amendment  be  submit- 
ted to  the  electors  at  a  special  election.  In 
accordance  with  the  provisions  of  the  char- 
ter, the  petition  was  transmitted  to  the  elec- 
tion commission  for  examination.  The  peti- 
tion was  signed  by  19,273  qualified  electors 
out  of  a  basic  electorate  of  47,371,  and  thus 
contained  a  sufficient  number  of  signatures 
of  qualified  electors,  and  finding  it  so  suf- 
ficient, and  that  the  form  of  submUslon 
asked  for  by  the  signers  was  in  accordance 
with  the  charter,  the  commission  certified  tbe 
result  of  its  examination  and  the  form  of 
submission.  Tbe  petition  was  then  filed  with 
the  clerk.  Tbe  steps  taken  by  the  comuiU- 
Blon  were  all  in  accordance  with  the  provi- 
sions of  tbe  charter,  and  that  instrument 
provides  that  when  a  petition  contains  a  suf- 
ficient number  of  signatures  the  commission 
shall  file  the  same  with  the  clerk,  who  shall 
transmit  It  to  the  council,  and  the  latter  shall 
call  the  election  at  which  the  measure  shall 
go  upon  the  tutllot  under  the  form  of  sub- 
mission certified  by  the  commission.  On  De- 
cember 12,  1911,  tbe  board  of  supervisors, 
one  of  tbe  two  bodies  forming  the  council, 
passed  a  resolution  or  bill  calling  the  elec- 
tion for  January  IStb ;  but  tbe  other  body, 
the  board  of  aldermen,  refused  to  do  so,  and 
passed  a  resolution  tliat  It  would  not.  There- 
upon the  action  for  mandamus,  which  re- 
sulted in  the  judgment  sought  to  be  reviewed, 
was  begun. 

Before  entering  Into  the  main  question,  it 
Is  sufficient  to  say,  in  answer  to  one  conten- 
tion of  plaintiffs  in  error,  that  article  20  of 
the  Constitution,  pursuant  to  which  the  pe- 
tition for  the  amendment  is  professed  to  have 
been  made,  says  merely  that  a  certain  per- 
centage of  the  qualified  electors  of  Denver 
may  petition  the  council  for  any  amendment, 
and  tbe  council  shall  submit  It  at  a  special 
election,  when  requested,  to  be  held  not  less 
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than  30  nor  more  tban  60  days  from  the  fil- 
ing of  the  petition.  No  form  of  petition,  no 
procedure  for  the  ascertainment  of  the  suf- 
ficiency of  the  signatures,  no  form  of  submls- 
glon,  or  other  necessary  details,  are  provided 
for  In  the  Constitution.  These,  therefore, 
are  all  proper  subjects  to  be  regulated  and 
controlled  by  charter. 

The  main  contentions  of  plaintiffs  In  er- 
ror are  that  the  proposed  amendment  is  In 
effect  a  new  charter,  and  not  an  amendment; 
that  a  new  charter  cannot  be  submitted  In 
this  way,  but  only  by  and  through  the  medi- 
um of  a  charter  convention  called  and  con- 
stituted as  provided  In  article  20  and  there- 
fore the  plaintiffs  In  error  are  under  no 
legal  duty  to  call  an  election  and  submit  this 
so-called  amendment;  and,  further,  if  the 
measure  Is  amendatory  of  the  chui^ter,  It  Is 
In  reality  several  different  amendments, 
which  should  be  submitted  separately  on  the 
ballot,  and  not  as  one  amendment  So  that. 
In  brief,  the  contention  of  plaintiffs  In  error 
Is  that  In  any  event  the  proposed  amendment, 
If  submitted  and  adopted,  would  be  invalid 
for  the  reasons  given;  and  therefore  the 
council  is  under  no  legal  duty  to  submit  it. 

The  defendants  in  error,  while  combatting 
the  contentions  of  plaintiffs  In  error  and  in- 
sisting that  the  proposed  measure  Is  In  fact 
a  charter  amendment,  contend  that  the  coun- 
cil had  no  right  to  raise  such  questions ;  that 
Its  only  duty  was  to  submit  the  matter ;  and 
that  the  courts  have  no  power  to  control  or 
superintend  this  proposed  legislation  wtille 
In  process  of  enactment  The  district  court 
held  that  the  council  bad  no  right  to  raise 
the  questions;  that  Its  one  duty  was  to  sub- 
mit the  proposed  amendment,  and  refused  to 
determine  the  questions  raised.  If  the  con- 
tention of  defendants  In  error  Is  right,  a  dis- 
cussion and  determination  of  the  questions 
raised  by  plaintiffs  In  error  would  be  alto- 
gether out  of  place.  The  principles  which 
govern  this  case  have  already  been  settled  by 
this  court,  and  their  application  at  this  time 
will  settle  the  matter,  so  far  as  the  courts 
are  now  concerned. 

When-  the  General  Assembly  enacts  a  law, 
the  General  Assembly  is  the  Legislature, 
leaving  out  of  consideration  the  question 
whether  the  Governor  is  a  part  of  it  when  he 
approves  or  vetoes  an  act.  When  the  Gen- 
eral Assembly  proposes  an  amendment  to  the 
Constitution,  and  It  is  submitted  to  and  vot- 
ed upon  by  the  people  of  the  state,  the  Gen- 
eral Assembly  and  the  people  are  the  Legis- 
lature. People  V.  Mills,  30  Colo.  262,  70  Pac. 
322. 

There  Is  no  doubt  that  the  powers  exer- 
cised by  these  Legislatures  in  initiating,  pro- 
posing, passing,  voting  upon,  and  enacting 
laws  and  constitutional  amendments  are 
purely  legislative  powers,  and  their  exercise 
belongs  to  the  legislative  department  of  the 
Kovemment  of  the  state.  They  are  expressly 
provided  for  in  the  Constitution. 
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Section  5  of  article  20  of  the  Constitution 
expressly  provides  that  "the  citizens  of  the 
city  and  county  of  Denver  shall  have  the 
exclusive  power  to  amend  their  charter  or 
to  adopt  a  new  charter,  or  to  adopt  any 
measure  as  herein  provided."  The  citizens 
of  this  municipality,  so  far  as  concerns  their 
local  municipal  matters,  have  all  the  powers 
of  a  legislature  with  respect  to  their  charter. 
Denver  v.  Hallett,  34  Colo.  393,  83  Pac.  1066 ; 
Londoner  v.  City  and  County  of  Denver,  119 
Pac.  156. 

It  must  be  borne  In  mind  that  the  power 
thus  expressly  granted  to  the  citizens  of 
Denver  is  a  legislative  one,  and  that  It  is  ex- 
clusive in  them.  The  poorer  thus  granted  is 
plainly  not  executive  nor  Judicial.  It  is  a 
power  to  make  laws,  to  legislate,  and  cannot 
be  other  than  legislative.  To  say  that 
power  thus  granted  is  not  legislative  would 
be  as  Illogical  and  groundless  as  to  say  that 
the  power  of  a  court  to  hear  and  determine  a 
cause  is  not  judicial.  As  the  power  thus 
granted  Is  expressly  exclusive  in  the  citizens, 
of  necessity  all  other  govenuneutal  agencies, 
departments,  bodies,  and  officers  are  excluded 
from  exercising  It.  This  exclusion  is  direct, 
positive,  and  unequivocal.  It  is  not  a  grant 
of  power  to  the  citizens  and  the  council,  or 
to  the  citizens  and  any  one  else;  it  is  to  the 
citizens  only.  How  can  it  be  a  power  to  the 
citizens  only,  or  how  can  it  be  an  exclusive 
power  in  the  citizens,  if  the  council  or  any 
person  or  body,  other  than  the  citizens,  are 
permitted  to  participate  with  the  citizens 
in  its  exercise?  There  is  not  a  word  in 
section  5  of  article  20,  or  in  any  other  part, 
of  the  Constitution  that  gives  the  council  any 
right  to  participate  in  the  exercise  of  this 
power.  On  the  contrary,  the  council  is  ex- 
cluded from  participating.  To  say  that  the 
council  can'  participate  .with  the  citizens  in 
the  exercise  of  this  power  Is  in  direct  con- 
flict with  the  language  of  the  Constitution; 
yet  this  is  the  very  thing  the  council  has  at- 
tempted to  do.  It  has  assumed  to  itself  the 
right  to  Judge  of  this  legislation,  and  to  say 
that  It  shall  not  be  enacted,  because  It  would 
be  Invalid  If  enacted.  At  the  stage  in  which 
the  proposed  legislation  now  is,  such  an  as- 
sumption on  the  part  of  the  council  is  noth- 
ing more  nor  less  tban  the  attempted  exercise 
of  a  legislative  power,  from  which  the  coun- 
cil Is  excluded  in  express  terms.  The  citi- 
zens of  Denver,  being  the  exclusive  grantees 
of  this  legislative  power,  must,  in  the  exer- 
cise thereof,  be  regarded  as  though  they 
formed  a  part  of  the  legislative  department 
of  the  state. 

All  matters  of  legislation  must  be  begun. 
Initiated,  or  proposed  before  they  can  be 
finally  enacted,  and  the  beginning,  Initiation, 
or  proposal  Is  as  necessary  to  complete  th« 
legislation  as  the  final  enactment;  for,  un- 
less legislation  is  begun,  it  cannot  be  com- 
pleted by  final  enactment.  Hence  the  power 
given  to  the  citizens  of  Denver  to  legislate^ 
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includes,  also,  the  power  to  begin  or  Initiate 
legislation.  The  manner  of  doing  this  is  ex- 
pressly proyided  for  in  section  5  of  article 
20,  immediately  following  the  part  quoted 
above;  and  it  is  there  provided  that  a  cer- 
tain percentage  of  the  quallfled  electors  of 
Denver  may  petition  the  council  for  any 
measure,  or  charter  amendment,  or  for  a 
charter  convention,  and  that  the  council  shall 
submit  the  same,  when  so  petitioned  for,  to 
the  vote  of  the  electorate  of  the  municipality. 
The  percentage  of  the  electorate  or  citizens 
who  thus  initiate  or  propose  or  begin  legisla- 
tion for  the  citizens,  and  the  electorate  or 
citizens  who  are  to  vote  upon  It,  constitute 
the  legislature  of  the  citizens,  and,  as  has 
been  seen,  the  power  granted  to  this  legisla- 
ture is  purely  a  legislative  one. 

In  the  enactment  of  a  constitutional 
amendment  proposed  by  the  General  Assem- 
bly, the  measure  is  first  prepared  and  intro- 
duced in  one  of  the  branches  of  the  Assembly 
by  some  member;  that  house  molds  and  pass- 
es it  by  a  suflBcient  vote;  it  is  taken  to  the 
other  house,  where  it  goes  through  the  same 
process;  it  is  signed  at  the  proper  time  by 
the  proper  officers  of  the  Assembly  and  the 
state;  it  is  lodged  with  the  secretary  of 
state,  who  causes  it  to  be  submitted  to  the 
people,  and  it  is  then  voted  upon,  duly  certi- 
fied, and  lodged  in  the  proper  office.  The 
Oonstitutlon  and  law  provide  how  each  suc- 
cessive step  shall  be  taken,  the  votes  record- 
ed, the  number  necessary  in  each  house,  by 
whom  the  bill  or  measure  shall  be  signed, 
and  other  details.  In  the  proposal  of  an 
amendment  to  the  Constitution,  each  step 
must  be  taken  as  the  Constitution  provides; 
yet,  whUe  the  measure  is  before  it  in  process 
of  legislation,  the  General  Assembly  is  the 
Judge  of  whether  the  steps  are  being  so  tak- 
en, and  acts  upon  its  Judgment  in  taking 
them.  These  are  all  matters  of  legislative 
control  and  Judgment,  while  the  enactment  is 
in  process  of  making.  They  are  under  the 
Jurisdiction  of  the  legislative  department  of 
government.  Tliere  are  two  other  depart- 
ments of  government,  the  executive  and  Ju- 
dicial. If  either  of  these  two  attempts  to 
directly  superintend  or  control  the  General 
Assembly  in  the  matters  referred  to,  it  there- 
by assumes  to  have  Jurisdiction  in  these  mat- 
ters of  legislation;  and,  if  permitted  to  pre- 
vail over  the  Legislature,  then  the  Judgment 
of  the  other  department  Is  substituted  for 
the  Judgment  of  the  Legislature,  and  the 
control  and  Jurisdiction  of  the  latter  Is  oust- 
ed, and  it  becomes  subordinate. 

The  proceeding  here,  with  reference  to  the 
proposed  amendment  to  the  charter,  is  anal- 
ogous to  the  proceeding  to  amend  the  Consti- 
tution, when  proposed  by  the  General  As- 
sembly. Section  2  of  article  19  of  the  Con- 
stitution relates  to  the  power  of  the  General 
Assembly  to  propose  amendments  to  the 
Constitution,  and  provides  how  It  shall  be 
done.    Section  5  of  article  20  gives  to  a  cer- 


tain percentage  of  the  electors  of  Denver  the 
power  to  propose  any  amendment  to  their 
charter,  and  provides  how  It  shall  be  done, 
namely,  by  petition  to  the  council,  signed  by 
the  requisite  percentage  of  electors.  The 
signers  of  the  petition  for  an  amendment  to 
the  charter  stand  in  relation  thereto  sabstan- 
tially  the  same  as  the  General  Assembly 
stands  in  relation  to  a  constitutional  amend- 
ment proposed  by  it 

As  it  is  provided  that  the  secretary  of 
state   shall   do   certain    things   wlilch    shall 
cause  a  constitutional  amendment  to  lie  sub- 
mitted to  the  vote  of  the  people  of  the  state, 
when  proposed  by  the  General  Assembly,  so 
it  is  provided  that  the  council  shall  submit  to 
the  vote  of  the  people  of  Denver  an  amend- 
ment to  the  charter  of  Denver,   when   the 
same  is  proposed  by  a  petition  signed  by  the 
requisite  number  of  voters.     This  proposed 
amendment  is   in  process  of  legislation,  of 
making,  and  the  Legislature  is  now  exercis- 
ing its  powers  upon  it    Now  come  the  plain- 
tiffs in  error,  and  ask  the  Judicial  depart- 
ment to  directly  Intervene,  and  to  say  to  the 
Legislature  that  the  legislation  it  is  at  work 
ui)on  is  not  what  It  is  professed  to  be  a-'' 
cannot  be  enacted  in  this  way,  and  that  if 
is  so  enacted  it  will  be  Invalid.    They  a 
the  courts  to  directly  enter  this  field  of  1^ 
lation  and  assume  to  superintend  and  o 
trol  this  matter,  substitute  their  Judgmf 
for  the  Judgment  of  the  Legislature,  and  s 
whether  the  latter  may  or  may  not  proce 
further,  and  to  thus  subordinate  the  legis 
tive  to  the  Judicial  department,  and  to  oi 
the  grantee  of  an  exclusive  power  from 
exercise. 

Under  our  form  of  government  and  o 
Constitution,   this  cannot  be  done.     As  b 
been  seen,   the  power  granted  is  exdusl' 
No  person  or  collection  of  persons  charg 
with  the  exercise  of  powers  properly  beloi 
Ing  to  one  of  the  departments  can  exerc 
the  powers  belonging  exclusively  to  either 
the  others.    The  three  departments  are  d 
tinct  and  co-ordinate,  and  each  is  supre 
within   the   limits   of  its  own   sphere,  and 
equally  independent.     Each,  vrithin  its  own 
sphere,    may    impose   a   restraint   upon   the 
other,  as,  for,  instance,  the  Legislature  may 
prescribe  a  mode  of  procedure  that  shall  be 
followed  by  the  courts,  or  the  courts    may, 
in  proper  proceedings,  where  the  rights  of 
Interested  parties  are  affected,  declare  a  law 
unconstitutional  on  account  of  the  nonob8er>-- 
ance  of  a  constitutional  requirement  in  its 
passage,  or  A  vice  Inherent  in  the  law  it- 
self.    But  neither  department  has  the  right 
to  leave  its  own  sphere  and  assume  directly 
a   superior  power  over  another   when   that 
other  is  in  the  exercise  of  Its  authority. 

In  the  case  of  Frost  v.  Thomas,  28  Colo. 
223,  556  Pac.  900,  77  Am.  St  Rep.  259,  this 
court  said:  "Our  state  government  is  divided 
into  three  co-ordinate  branches — executive, 
legislative,  and  Judicial — each  of  which,  by 
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the  Constitution,  has  Ita  powers  limited  and 
defined.  They  are  of  equal  dignity  and, 
within  their  respective  spheres,  equally  in- 
dependent. This  apportionment  of  power  is 
an  inhibition  of  the  authority  of  one  to 
exercise  that  which  belongs  to  either  of  the 
others ;  and  It  is  essential  to  the  preserratiou 
of  the  autonomy  of  the  goverumei>('.  that 
there  be  no  encroachment  of  one  department 
upon  another;  and  to  this  end  the  Just 
limitations  of  the  constitutional  lowers  ac- 
corded each  must  be  jealously  guarded.  The 
Legislature  may  pass  an  act  in  disregard  of 
constitutional  Inhibitions;  but  the  judicial 
department  cannot  directly  Interfere.  The 
executive,  in  the  exercise  of  his  constitutional 
prerogative,  may  veto  it,  or,  in  falling  to  do 
so,  the  Judiciary,  In  a  proper  case,  may  re- 
fuse to  recognize  It  as  controlling ;  but  when 
the  Governor,  In  pursuance  of  his  executive 
authority,  recognizes  an  act  as  legal,  and 
Is  proceeding  to  execute  Its  provisions,  the 
courts  cannot  directly  interfere  with  the  dis- 
charge of  his  duties  under  It,  merely  because 
it  Is  alleged  that  such  act  is  unconstitutional ; 
otherwise  they  would  destroy  those  safe- 
guards which  are  meant  to  be  'checks  of 
co-operation,  and  not  of  antagonism  or  mas- 
tery, and  would  concentrate  In  their  own 
bands  something,  at  least,  of  the  power 
which  the  people,  either  directly  or  by  the 
action  of  their  representatives,  decided  to 
Intrust  to  the  other  departments  of  govern- 
ment.' Sutherland  v.  Governor,  29  Mich. 
320  [18  Am.  Rep.  89].  True  neither  de- 
partment can  operate  in  all  respects  In- 
dependently of  the  other,  because  each,  with- 
in Its  own  proper  sphere,  may  Impose  a 
restraint  upon  the  remainder;  but  neither 
can  assume  directly  a'superior  authority  over 
another,  as  each,  In  the  exercise  of  their  re- 
spective powers,  stands  on  a  constitutional 
equality;  and  if  the  judicial  department  of 
the  state  should  attempt,  In  a  proceeding 
of  this  character,  to  compel  the  chief  ex- 
ecutive to  refrain  from  the  performance  of 
his  duties,  under  the  act  creating  the  new 
county,  it  would  be  a  usurpation  of  au- 
thority which  alone  devolves  upon  the  execu- 
tive branch  of  the  state  government  to 
exercise." 

In  People  t.  District  Court,  29  Colo.  182, 
«8  Pac.  242,  each  of  the  three  Judges  who 
then  composed  this  court  wrote  seriatim  opin- 
ions, and  Mr.  Justice  Oabbert,  who  was  one 
of  the  two  concurring  in  the  conclusion.  In 
the  course  of  his  opinion,  on  pages  204,  205, 
of  29  Colo.,  at  page  250,  of  68  Pac,  said: 
"When  the  question  arises  whether  one  de- 
partment is  encroaching  upon  the  authority 
of  another,  the  courts  must  become  the  final 
arbiters.  When  this  question  is  between  the 
Judicial  and  either  of  the  other  departments, 
the  Judiciary  must  be  Just  as  careful  in 
marking  the  line  between  their  authority  and 
either  of  the  others  as  If  the  contest  was 
one  of  power  and  authority  between  the 
other  departments.     By  the  Constitution  of 


the  state,  our  government  is  divided  into 
three  co-ordinate  branches — legislative,  ex- 
ecutive, and  JudlclaL  The  Constitution  is 
the  paramount  law.  Each  department  de- 
rives its  authority  from  that  source.  The 
power  of  each  is  limited  and  defined.  Each 
is  clothed  with  specific  powers.  The  result 
of  this  distribution  of  power  is  that  each 
stands  on  an  equal  plane ;  neither  Is  superior 
to  the  other,  and  each,  acting  within  Its 
proper  sphere,  is  supreme.  Hence  neither 
can  directly  call  tiie  other  to  account  for 
actions  within  Its  province;  nor  can  one  di- 
rectly interfere  with  the  other  in  the  perform- 
ance of.  functions  delegated  by  the  Constitu- 
tion. Any  other  rule  would  be  an  assumption 
that  the  authority-  of  one  was  superior  to 
the  other,  or  that  the  departments  were  not 
of  equal  dignity.  [Citations.]  To  this  doc- 
trine, each  department  must  yield  implicit 
obedience;  otherwise  the  constitutional  au* 
thorlty  of  the  respective  branches  of  the 
government  would  be  obliterated,  and  we 
would  be  confronted  with  the  antagonisms 
and  complications  resulting  from  one  depart- 
ment assuming  to  directly  control  the  other 
with  respect  to  acts  within  its  province. 
It  is  only  by  a  rigid  adherence  to  these 
principles  that  the  powers  of  each  can  be 
fully  protected  or  prevented  from  being  as- 
sumed by  or  concentrated  tn  one,  and  each 
limited  to  the  legitimate  functions  which  the 
people,  by  the  Constitution,  have  intrusted 
to  the  different  departments  of  government." 
In  the  case  of  People  v.  Mills,  supra,  the 
complainant  sought  to  enjoin  the  secretary 
of  state  from  publishing  notices  of  the  sub- 
mission to  the  voters  of  amendments  to  the 
Constitution  proposed  by  the  Gteneral  As- 
sembly, upon  the  ground  that  the  proposed 
amendments  were  submitted  without  author- 
ity, were  invalid,  and  could  not  be  upheld, 
even  though  they  should  be  voted  upon  and 
adopted.  The  secretary  of  state  stood  sub- 
stantially in  the  same  relation  to  the  propos- 
ed constitutional  amendments  as  the  council 
stands  to  this  proposed  charter  amendment 
The  relief  sought  was  denied,  and  the  court 
said  tn  the  course  of  its  opinion: .  "Notwith- 
standing the  constitutional  authority  of  this 
court  to  Issue  Injunctions,  It  cannot  do  so 
for  the  purpose  of  controlling  action  which 
It  has  no  power  to  direct  In  amending  the 
Constitution,  the  voters  become  the  body 
which  finally  give  vitality  to  proposed  amend- 
ments, or  refuse  to  make  a  change  by  reject- 
ing them.  The  exercise  of  this  power  Is 
as  much  a  step  In  passing  and  considering 
proposed  legislation  of  this  character  as  any 
the  General  Assembly  must  take  in  passing 
ordinary  statute  laws.  The  Judicial  depart- 
ment can  no  more  interfere  with  such  legis- 
lation or.  the  successive  steps  necessary  to 
be  taken  to  amend  the  Constitution  than  It 
can  with  the  General  Assembly  In  the  pas- 
sage of  other  laws,  because  the  judicial 
cannot  directly  Interfere  with  the  functions  of 
the  legislative  department     The  latter,  by 
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the  Constitution,  Is  Invested  with  the  power 
of  legislation,  In  the  exercise  of  which  It  Is 
supreme;  and  no  other  branch  of  the  state 
government  can  usurp  this  authority,  or 
directly  prevent  the  exerclsp  of  this  power. 
In  the  first  instance,  the  legislative  depart- 
ment must  determine  what  laws  shall  be 
passed,  what  steps  are  necessary  to  that  end, 
and  the  judicial  department  cannot  investi- 
gate the  validity  of  proposed  laws  or  the 
regularity  of  the  steps  talcen  to  effect  their 
passage  in  a  proceeding  which  would  result 
In  directly  controlling  the  functions  cl  that 
branch  of  the  government  to  which  has  been 
delegated  the  exclusive  power  of  legi&lation. 
When  laws  have  been  passed,  no  doubt,  in 
a  proper  case,  the  Inquiry  can  then  be  made 
as  to  whether  or  not  the  requirements  of  the 
fundamental  law  In  their  passage  or  in  their 
provisions  have  been  observed ;  but  .in  the 
first  instance  the  body  to  which  has  been 
delegated  the  power  to  pass  laws  must  be 
left  untrammeled  to  act  in  such  matters  as 
its  wisdom  may  dictate." 

In  the  Mills  Case,  this  court  cited  State  v. 
Thorson,  9  S.  D.  119,  68  N.  W.  202,  33  L. 
R.  A.  582,  In  which  case  it  was  sought  to 
enjoin  the  secretary  of  state  from  submitting 
to  the  voters  an  amendment  to  the  Consti- 
tution, upon  the  ground  that  the  amendment 
would  be  Invalid,  if  adopted.  In  the  course 
of  the  opinion  the  court  said:  "Power  to 
amend  the  institution  belongs  exclusively 
to  the  Legislature  and  electors.  It  Is  legis- 
lation of  the  most  important  character.  This 
court  has  power  to  determine  what  sudi 
legislation  is,  what  the  Constitution  contains, 
but  not  what  It  should  contain.  It  has  power 
to  determine  what  statutory  laws  exist,  and 
Whether  or  not  they  conflict  with  the  Consti- 
tution ;  but  it  cannot  say  what  laws  shall  or 
shall  not  be  enacted.  It  has  the  power,  and  it 
is  its  duty,  whenever  the  question  arises  in  the 
usual  course  of  litigation,  wherein  the  sub- 
stantial' rights  of  any  actual  Utlgant  are 
involved,  to  decide  whether  any  statute  has 
been  legally  enacted,  or  whether  any  change 
in  the  Constitution  has  been  legally  effected ; 
but  It  will  hardly  be  contended  that  it  can 
interpose  in  any  case  to  restrain  the  enact- 
ment of  an  unconstitutional  law." 

It  Is  true  that  the  cases  referred  to 
dealt  with  injunctions,  and  that  the  courts, 
by  refusing  to  enjoin  ministerial  agents  of 
the  Legislature,  thus  aided  the  progress  of 
legislation.  The  same  principles,  however, 
apply  when  such  an  agent  refuses  to  per< 
form  his  ministerial  duty  in  connection  with 
legislation  in  progress  and  the  court  is  called 
upon  to  coerce  the  offending  agent  by  the 
writ  of  mandamus.  Every  Legislature  at 
work  upon  legislation  must  necessarily  em- 
ploy certain  agents  or  employes  to  perform 
acts  that  are  ministerial,  or  that  are  me- 
chanical in  their  nature.  These  employes 
or  agents  are  no  part  of  the  Legislature, 
but  merely  its  agents.  Their  duties  are  not 
legislative,  but  ministeriaL    Their  acts  are 


necessary  to  further  the  progress  of  legisla- 
tion. If  such  an  agent  refuses  to  perform 
his  duties,  the  legislation  must  halt  until  the 
Legislature  can  substitute  another  agent  who 
will  perform  the  act,  If  the  Legislature  may 
do  that,  or  have  recourse  to  some  other  power 
to  coerce  the  offending  agent  to  perform  bis 
duty.  The  General  Assembly  may  generally 
summarily  remove  such  an  agent  apiiclnted 
by  It,  If  he  should  attempt  to  block  legis- 
lation by  refusing  to  do  his  duty,  because 
he  thinks  the  legislation  is  invalid,  or  that 
the  Assembly  la  acting  in  a  manner  that  it 
has  no  right  to  do,  and  another  can  be  sub- 
stituted who  will  do  the  work.  When,  how- 
ever, for  instance,  the  secretary  of  state,  who 
is  to  publish  a  notice  of  submission,  or  a 
county  clerk,  who  shall  cause  the  form  of 
submission  to  be  printed  upon  the  ballots, 
refuses  to  perform  his  ministerial  duty,  be- 
cause he  thinks  the  measure  would  be  in- 
valid, the  Legislature  at  work  upon  the 
measure  has  no  such  summary  remedy  at 
hand,  and,  unless  it  may  call  to  its  aid  some 
other  power,  the  legislation  will  be  defeated. 
The  only  power  that  may  aid  the  Legislature 
In  such  a  case  ia  a  court,  with  Its  writ  of 
mandamus.  The  only  legal  duty  that  the 
agent  has  is  to  do  what  the  law  enjoins, 
when  required  by  the  Legislature.  Tt  is  not 
hia  duty  to  look  into  the  proposed  measure 
with  reference  to  its  validity.  That  is  a 
legislative  function.  It  is  for  the  Legislature 
to  say  whether,  in  its  legislative  discretion, 
a  measure  is  valid  for  legislative  purposes, 
and  its  decision  is  binding  upon  its  ministeri- 
al agent  As  far  as  he  is  concerned,  wbea 
the  measure  comes  to  his  hands,  it  is  a  valid 
one;  and  he  cannot  be  heard  to  say  that 
it  is  not  His  clear  legal  duty,  then,  is  to 
perform  the  ministerial  act  required  of  him. 
If  the  Legislature^  acting  within  Its  sphere, 
exercises  its  discretion  and  determines  that 
a  measure  is  an  amendment  or  is  valid,  that 
decision,  for  legislative  purposes,  is  not  only 
binding  upon  itself,  but  also  upon  iu 
agents  and  upon-  every  other  department  of 
government  while  the  measure  Is  before  the 
Legislature.  No  other  department  can  ques- 
tion it  until  within  its  own  sphere,  and  hi 
the  exercise  of  Its  own  granted  powers  it 
may  do  so.  This  mult  be  so,  else  the  Legisla- 
ture would  not  have  exclusive  power  and  be 
a  co-ordinate  and  independent  department  of 
government,  when  acting  within  its  own 
sphere.  It  would  certainly  be  subordinate 
to  and  excluded  by  that  department  body, 
or  o£Scer  that  could  directly  enter  the  field 
of  legislation  and  reverse  the  decision  of  the 
Legislature.  Courts  have  no  more  right  to 
scrutinize  the  decision  of  the  Legislature 
on  a  piece  of  legislation  in  process  of  making, 
when  an  agent  of  the  Legislature  refuses  to 
perform  a  ministerial  duty,  than  they  have 
to  scrutinize  such  a  decision  when  the  agent 
is  about  to  perform  such -duty.  As  may  be 
seen  from  the  case  of  Frost  v.  Thomas,  supra, 
the  relation  of  the  several  departments  of 
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coremraent  Is  one  of  co-operation,  mid  not 
of  antngonlsin.  This  being  so,  it  Is  the  duty 
of  one  to  aid  and  not  to  Impede  another  In  the 
excrdse  of  Us  powers,  when  the  otlier  Is 
exerrfslng  Its  powers  within  Its  sphere. 
Courts  are  qulok  to  resent  any  restraint 
which  the  Legislature  may  seek  to  put  upon 
them  beyond  Its  constitutional  powers.  The 
power  of  the  courts  Is  much  enhanced  by  the 
fact  that  the  executive  department  stands 
ready  to  co-operate  In  the  enforcement  of 
writs,  processes,  and  Judgments.  So.  then, 
It  Is  the  duty  of  courts,  when  called  upon, 
to  aid  and  co-operate  with  the  Legislature 
In  the  exercise  of  its  functions,  either  by 
granting  writs  of  mandamus,  or  refusing  to 
grant  writs  of  injunction,  as  the  aid  sought 
may  require. 

In  Dodd's  Revision  and  Amendment  of 
State  Constitutions,  p.  232,  wherein  the  au- 
thor clearly  shows  and  approves  the  doc- 
trine to  which  this  court  is  already  commit- 
ted. It  is  said:  "The  principle  announced  by 
the  Colorado  and  South  Dakota  courts  may 
be  stated  as  follows:  The  courts  have  no 
power  to  Interrupt  the  process  of  amendment 
before  It  is  complete,  to  restrain  a  popular 
vote  upon  a  constitutional  proposal,  even 
though  they  may  be  clearly  of  the  opinion 
that  the  popular  vote  will  be  Ineffective  be- 
cause of  defects  already  apparent  In  the 
method  of  proposal.  They  must  wait  until 
the  amending  process  Is  fully  completed, 
and  then  pass  upon  the  validity  of  the  amend- 
ment, if  this  question  Is  properly  presented 
in  litigation  before  them.  In  accordance 
with  this  view,  it  would  seem  that  the 
courts  should  compel  by  mandamus  admin- 
istrative acts  Incident  to  the  amending  pro- 
cess ;  that  Is,  the  administrative  acts  should 
be  treated  as  duties  commanded  by  the  Con- 
stitution after  the  legislative  proposal,  which 
may  be  regarded  as  presumably  valid  and  not 
subject  to  review  In  an  ex  parte  proceeding. 
Under  this  view,  the  courts  may  neither 
restrain  the  submission  nor  decline  to  com- 
pel It,  because  either  of  these  is  direct 
Interference  with  the  legislative  action,  the 
one  posltlv«  In  absolutely  preventing  sub* 
mission,  the  other  negative,  In  that  it  does 
not  enforce  a  purely  ministerial  duty  In  aid 
of  the  amending  process." 

The  same  doctrine  was  maintained  and 
applied  in  a  recent  case  In  Oklahoma 
(Threadglll  v.  Cross,  Secretary  of  State,  26 
Okl.  403, 109  Pac.  558,  138  Am.  St.  Rep.  964), 
wherein  the  court  granted  a  peremptory  writ 
of  mandamus  to  compel  the  secretary  of 
state  to  submit  a  constitutional  amendment, 
and  refused  to  look  Into  the  question  of 
whether  or  not  It  would  be  valid  or  In- 
valid, if  adopted.  In  the  course  of  that 
opinion,  after  reviewing  the  authorities  at 
length,  the  court  said:  "In  the  procedure 
for  amending  the  Constitution  of  this  state, 
which  can  only  be  effected  by  an  election 
thereof,  It  becomes  necessary  for  the  people 
of  tbe  state  to  call  into  their  service  cer- 


tain of  their  executive  officers,  and  require 
them  to  perform  certain  ministerial  duties. 
If  the  placing  of  such  duties  upon  such 
ministerial  officers  gives  In  turn  to  them  the 
right  and  power  to  question  the  validity  of 
any  or  all  the  amendments  proposed,  and  to 
refuse  to  act  when  they  decide  that  any  such 
proposed  measure  will  be  invalid,  then  the 
most  subordinate  ministerial  officer  of  the 
state  having  any  duties  to  perform  In  con- 
nection with  such  an  election  may  himself 
do  indirectly  that  which  he  could  not  have, 
nor  any  other  citizen  of  the  state  have,  the 
courts  do  by  proceeding  instituted  for  that 
purpose,  to  wit,  pass  upon  the  validity  of 
the  proposed  measure  and  stay  the  election 
by  a  judicial  decree,  If  it  be  determined  that 
the  proposed  measure  Is  Invalid."  See,  also. 
Beeves  v.  Anderson,  13  Wash.  17,  42  Pac. 
625. 

In  the  present  case,  the  council  Is  such  a 
ministerial  agent  of  the  Legislature.  The 
proposed  amendment  to  the  charter  has  come 
to  It  In  regular  course  of  legislation.  So  far 
as  the  Legislature  has  acted,  that  department 
has  determined,  for  legislative  purposes,  that 
this  is  an  amendment.  So  far  as  the  council 
is  concerned,  it  Is  a  valid  amendment  The 
council  stands  substantially  In  the  same  posi- 
tion that  the  secretary  of  state  does  when 
a  constitutional  amendment  reaches  him 
from  tbe  Oeneral  Assembly  In  the  regular 
course  of  legislation.  The  council  has  but 
one  clear  legal  duty  to  perform,  enjoined  by 
the  Constitution  and  the  charter,  namely,  to 
call  an  election  and  submit  this  amendment 
to  the  Vote  of  the  electorate  of  Denver.  It 
has  assumed  unto  Itself  legislative  power, 
and  has  questioned  the  acts  of  Its  principal. 
That  principal,  the  Legislature,  not  having 
I)ower  to  depose  its  offending  agent  and  sub- 
stitute another  who  will  do  the  work,  ap- 
pealed to  the  district  court  to  aid  and  co- 
operate with  it  by  compelling  this  agent  to 
perform  its  duty.  In  such  circumstances 
the  district  court  could  not  do  otherwise  thail 
to  order  the  issuance  of  a  peremptory  writ 
of  mandamus. 

No  other  conclusion  can  be  reached  with- 
out overturning  the  prior  opinions  .of  this 
court  and  going  contrary  to  the  great  weight 
of  authority  elsewhere.  It  may  or  may  not 
be  necessary,  when  this  legislation  is  com- 
pleted, for  the  courts,  acting  within  their 
own  proper  sphere,  to  declare  it  invalid  in 
a  proper  proceeding  where  the  rights  of 
interested  parties  are  affected  by  it.  That 
is  true  of  all  legislation,  whether  enacted 
by  the  people  of  the  state,  by  the  General 
Assembly  alone,  or  In  conjunction  with  the 
people  of  the  state,  presuming  to  act  under 
constitutional  powers,  or  by  the  people  of 
municipalities,  presuming  to  act  under  the 
power  expressly  granted  In  article  20  of  the 
Constitution. 

The  promptings  of  expediency  may  suggest 
that  a  short  cut  be  taken,  and  that  the  val- 
idity  of   this   proposed  legislation  be  now 
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determined.  As  we  hare  seen,  this  would 
Involve  a  usurpation  of  power,  and  would 
be  a  ruthless  Invasion  of  another  and  in- 
dependent department.  Expediency  has  been 
the  mother  of  wrong,  the  alluring  star  to 
destruction  through  the  ages.  Courts  dare 
not  be  moved  by  it,  lest  they  become  the 
puppets  of  the  hour.  Future  possibilities 
that  a  measure  may  be  invalid,  and  that 
money  spent  by  the  public  for  its  enactment 
will  be  spent  In  vain,  count  for  nothing  in 
the  presence  of  the  overwhelming  necessity 
of  obeying  the  plain  mandates  of  the  Con- 
stitution and  of  keeping  inviolate  the  dis- 
tribution of  powers  as  made,  until  the  people 
themselves,  in  their  sovereign  power,  see 
fit  to  make  a  change.  This  proposed  amend- 
ment is  not  yet  adopted.  The  people  of 
Denver,  in  their  legislative  discretion,  may 
reject  it.  If  an  election  is  ordered^  and  in 
such  an  event  the  Judicial  department  would 
have  held  moot  court  over  a  matter  that 
never  existed.  Not  until  the  measure  is 
adopted  and  made  a  part  of  the  charter 
have  the  courts  any  power  to  determine  its 
validity,  and  then  only  when  actual  litigants, 
whose  rights  are  affected,  are  before  them. 
Speaking  of  these  matters,  the  court,  in 
Threadgill  v.  Cross,  said:  "We  have  not 
overlooked  the  argument  that,.  If  the  pro- 
posed amendment  in  th(>  case  at  bar  will 
be  void,  because  in  conflict  with  any  com- 
pact between  the  state  and  Congress,  au- 
tJiorized  by  the  federal  Constitution,  and  if 
the  secretary  of  state  may  not  refuse  to 
file  the  petitions,  a  great  expense  will  be 
incurred  to  the  people  of  the  state  in  hold- 
ing a  useless  election.  The  same  argument 
could  be  applied  with  equal,  if  not  greater, 
force  to  sustain  the  right  of  the  courts  to 
enjoin  the  enactment  of  any  void  act  of  the 
Legislature,  because  it  not  Infrequently  hap- 
pens that  a  legislature  consumes  much  time 
and  Incurs  much  expense  to  the  state  in 
passing  laws  which  they  think  to  be  valid, 
but  which  the  courts  determine,  at  the  In- 
stance of  some  interested  suitors  whose 
rights  have  been  encroached  upon,  to  be 
invalid.  It  may  be  that  a  government  all 
of  who^  powers  are  administered  by  one 
department  may  be  administered  with  less 
expense  than  a  government  of  the  kind  ex- 
isting In  this  state  and  in  the  other  states 
of  the  Union,  in  which  the  powers  are  ex- 
ercised by  different  departments;  but,  if 
so,  it  must  be  presumed  that  the  people, 
in  adopting  the  present  form  of  government, 
did  so  with  knowledge  of  that  fact,  and  not- 
withstanding preferred  that  the  powers  of 
their  government  be  administered  by  these 
separate  and  independent  departments,  and 
that  the  legislative  department  be  given 
power  in  the  first  Instance  to  determine  what 
laws  shall  l)e  passed,  leaving  it  to  the  other 
departments  to  question  or  determine  the 
validity  of  such  laws  only  when  they  come 
to  be  enforced  against  some  one  whose 
rights  they  affect.    The  people  of  the  state. 


in  the  exercise  of  their  legislative  power  to 
amend  the  Constitution,  have  not  yet  ex- 
pressed their  opinion  upon  the  proposed 
amendment.  They  will  do  that  at  the  elec- 
tion to  be  held  thereon.  If,  in  the  exercise 
of  their  legislative  discretion,  they  conclude 
that  the  proposed  amendment  violates  any 
valid  compact  with  the  federal  government, 
or  any  provision  of  the  federal  Constitution, 
they  will,  no  doubt.  In  the  observance  of 
the  duties  of  good  citizenship,  for  that  rea- 
son alone,  reject  the  measure.  If,  on  the 
other  band,  they  determine  It  to  be  a  valid 
measure  and  adopt  .it,  then,  and  not  until 
then,  will  the  Judicial  and  executive  d^mrt- 
ments  have  the  power  and  duty  devolving 
upon  them  to  determine  its  validity  and  en- 
force its  provisions." 

Extreme  and  ludicrous  examples  of  what 
may  be  done  by  the  people  of  Denver  in 
the  exercise  of  the  power  thus  given  them  in 
the  Constitution  are  suggested  by  plalntUCs 
in  error  as  reasons  why  the  courts  should 
take  unto  themselves  superintending  and 
controlling  power.  Such  argument,  if  heed- 
ed, would  result  In  the  ovwthrow  of  onr 
government  Itself ;  for  each  department  may 
do  extreme  and  ludicrous  things  in  the  ex- 
ercise of  Ita  power.  The  General  Assembly 
may  do  extreme  and  ludicrous,  and  even 
venal,  things  in  the  exercise  of  its  power; 
but  that  furnishes  no  reason  for  courts  to 
superintend  and  control  it.  The  Governor 
may  do  ludicrous  things,  and  with  the  mil- 
itary of  the  state  commit  cruel  and  unjus- 
tifiable acts;  but  that  does  not  give  the 
courts  the  right  to  control  him  in  the  ex- 
ercise of  his  power.  The  courts  themselves 
may  do  ludicrous  things,  may  enter  up 
judgments  that  are  manifestly  unjust,  may 
construe  a  statute  so  that  which  is  plainly 
white  may  be  made  to  appear  black,  and 
yet  the  doing  of  any  or  all  of  those  things 
would  not  give  the  Governor  the  right  to 
control  and  overawe  the  court  that  did  it 
with  his  ■  military  power.  The  people,  the 
Governor,  the  (General  Assembly,  and  the 
courts  may  make  mistakes  at  times;  but 
we  are  bound  to  presume  that  with  sense 
and  patriotism  they  will  endeavor  to  exer- 
cise the  powers  given  them,  and  it  is  only 
by  such  faith  in  our  institutions  that  our 
form  of  government  can  be  made  to  endure. 

By  the  distribution  of  powers  as  made, 
the  courts  themselves,  when  called  upon  to 
act.  In  appropriate  proceedings,  where  the 
rights  of  interested  parties  are  concerned, 
become  the  final  arbiters  to  determine  wheth- 
er one  department  has  Invaded  the  province 
of  another.  To  preserve  this  form  of  govern- 
ment in  the  distribution  of  powers,  to  en- 
force the  plain  mandates  of  the  Constitution, 
and  to  act  as  Just  arbiters,  the  courts  must 
be  as  Jealous  to  guard  against  the  usurpation 
of  power  by  themselves  as  to  guard  against 
such  usiirpatlon  by  either  o(  the  other  two 
departments. 

Having    reached   the    conclusion   that  it 
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was  the  duty  of  the  conndl  to  submit  the 
proposed  legislation  to  a  vote  of  the  people, 
and  that  neither  the  council  nor  the  courts 
have  the  right  to  Intervene  at  this  time,  no 
opinion  is  expressed  on  the  questions  raised 
by  plaintiffs  In  error  as  to  the  validity  of 
the  matter  proposed  for  adoption. 
The  judgment  should  be  afBrmed. 

WHITE  and  BAILET,  JJ.,  concur. 

6ABBERT,  J.  (dissenting).  Defendants 
in  error,  relators  below,  and  others  presented 
to  the  council  of  the  city  'and  county  of 
Denver  a  petition  to  submit  at  a  special 
election  to  the  qualified  electors  of  the  mu- 
nicipality what  was  designated  "an  amend- 
ment" to  its  charter.  It  covers  several 
closely  printed  pages,  and  purports  to  add 
20  new  sections  to  the  charter,  to  change  29, 
and  repeal  19.  The  petitioners  requested 
that  it  be  voted  upon  by  answers  to  the 
following  questions:  "For  the  nonpartisan 
commission  form  of  government  for  the 
city  and  county  of  Denver."  "Against  the 
nonpartisan  commission  form  of  government 
for  the  city  and  county  of  Denver."  The 
Itoard  of  supervisors  passed  an  ordinance, 
ordering  the  election  as  requested;  but  the 
other  branch  of  the  council,  the  board  of  al- 
dermen, refused  to  do  so.  Relators  then  com- 
menced an  action  in  the  district  court  against 
respondents,  the  purpose  of  which  was  to 
compel  the  council  to  submit  the  proposed 
amendment  at  a  special  election.  The  judg- 
ment of  the  court  was  In  favor  of  relators, 
requiring  respondents  to  call  a  special  elec- 
tion for  the  purpose  requested.  Respond- 
ents have  brought  the  case  here  for  review 
on  error. 

It  is  not  necessary  to  give  a  detailed  syn- 
opsis of  the  pleadings,  as  from  the  briefs 
of  counsel  it  appears  tliat  the  facts  to  which 
we  have  referred  and  shall  refer  to  in 
the  course  of  the  opinion  present  the  ques- 
tion: Has  the  council  any  authority  to 
determine  whether  legislation  which  the 
people  may  initiate  by  petition  is  of  the 
character  which  may  thus  be  initiated,  and, 
if  it  is  not,  can  that  body  lawfully  refuse 
to  submit  it?  If  this  question  is  answered 
in  the  negative,  that  is  the  end  of  the  case. 
If,  however,  it  be  answered  in  the  affirmative, 
then  It  appears  that  one  or  more  of  the 
following  questions  are  also  presented:  (1) 
Can  a  new  charter  be  proposed  by  petition? 
(2)  If  not,  Is  the  proposed  amendment  in 
effect  a  new  charter?  (3)  Does  the  proposed 
amendment  embrace  several  distinct  amend- 
ments? (4)  If  it  does,  can  a  proposed  amend- 
ment which  embraces  several  distinct  amend- 
ments be  legally  submitted  as  one  In  such 
form  that  it  can  only  be  voted  for  or  against 
as  a  whole?  (5)  Can  the  council  lawfully 
refuse  to  submit  such  an  amendment  in 
that  form? 

Section  5  of  article  20  of  the  Constitution 


is  as  follows:  "The  citizens  of  the  city  and 
county  of  Denver  shall  have  the  exclusive 
power  to  amend  their  charter,  or  to  adopt 
a  new  charter,  or  to  adopt  any  measure,  as 
herein  provided.  It  shall  be  competent  for 
qualified  electors,  in  number  not  less  than 
five  per  cent,  of  the  next  preceding  guber- 
natorial vote  In  said  city  and  county,  to 
petition  the  council  for  any  measure,  or 
charter  amendment,  or  for  a  charter  con- 
vention. The  council  shall  submit  the  same 
to  a  vote  of  the  qualified  electors  at  the 
next  general  election,  not  held  within  thirty 
days  after  such  petition  is  filed;  whenever 
such  petition  is  signed  by  qualified  electors, 
in  number  not  less  than  ten  per  cent  of  the 
next  preceding  gubernatorial  vote  in  said 
dty  and  county,  with  a  request  Jlor  a 
special  election,  the  council  shall  submit  it 
at  a  special  election,  to  be  held  not  less 
than  thirty  days  nor  more  than  sixty  days 
from  the  date  of  filing  the  petition;  pro- 
vided, that  any  question  so  submitted  at  a 
special  election  shall  not  again  be  submitted 
at  a  special  election  within  two  years  there- 
after." 

From  this  section,  it  appears,  without 
question,  that  the  authority  of  the  people 
to  Initiate  legislation  by  petition  is  limited 
to  that  prescribed,  and  must  be  initiated  in 
the  manner  required.  If  they  should  under- 
take to  initiate  legislation  which  they  have 
no  authority  to  initiate,  or  do  not  follow 
the  steps  prescribed,  their  action  would 
certainly  be  futile;  consequently  it  Is  only 
when  they  liave  acted  within  the  authority 
conferred  and  In  the  manner  prescribed  that 
their  right  to  have  proposed  legislation  sub- 
mitted attaches.  The  part  of  section  6, 
above  quoted,  does  not  confer  upon  the 
council  any  authority  to  amend  the  charter, 
or  to  take  the  initiative  to  propose  to  the 
electors  an  amendment  thereto,  or  a  pro- 
posal for  a  charter  convention;  but  the  au- 
thority of  that  body  to  act  in  these  matters 
can  only  be  exercised  when  Invoked  by  peti- 
tion of  the  electors.  Such  is  the  express 
provision  of  a  further  clause  in  section  6, 
which  says:  "No  charter,  charter  amend- 
ment, or  measure  adopted  or  defeated  under 
the  provisions  of  this  amendment,  sliall 
be  amended,  repealed,  or  revised,  except  by 
petition  and  electoral  vote."  Has  the  coun- 
cil any  power,  tlien,  to  ascertain  whether 
its  authority  to  act  has  been  legally  invoked 
or  a  duty  legally  imposed  when  a  petition 
for  proposed  legislation  is  presented  to  it; 
or  must  that  body,  as  contended  by  counsel 
for  relators,  submit  it  without  question,  and 
without  regard  to  what  it,  in  fact,  is? 

Right  and  duty  must  both  exist  before 
one  claiming  the  authority  to  require  an- 
other to  do  a  specified  act  can  Impose  upon 
the  latter  the  duty  to  jjerform  that  act. 
The  right  of  electors  to  have  proposed  legis- 
lation submitted  at  an  election  does  not 
Attach,  unless  they  have  petitioned  in  the 
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manner  prescribed  for  that  character  of 
legislation  which  they  are  empowered  to 
initiate^  The  section  above  referred  to 
says  that  when  a  petition  for  an  amendment 
is  presented  to  the  council,  properly  signed, 
the  council  shall  submit  it  to  the  electors, 
but  this  duty  is  not  imposed,  unless  the 
right  of  the  electors  to  have  it  submitted 
has  attached;  for  it  is  not  anything  or 
everything  which  electors  may  present  to 
the  councU  that  the  latter  shall  submit,  but 
only  the  legislation  or  steps  which  they  are 
authorized  to  initiate  in  a  specified  manner. 
What,  then,  is  the  authority  of  the  council 
in  the  premises?  The  fact  that  electors  are 
limited  to  the  legislation  and  steps  which 
they  can  initiate  in  a  specified  manner, 
coupled  with  the  further  one  that  a  petition 
by  electors  for  proposed  legislation  to  be 
submitted  at  an  election  must  be  addressed 
to  the  council,  presupposes  that  it  is  its 
duty  to  ascertain,  from  an  examination  of 
the  petition  and  the  legislation  thus  pro- 
posed, whether  its  power  and  authority 
in  the  premises  have  been  legally  Invoked. 
If  the  petition  embraces  that  which  the 
people  have  no  right  to  have  submitted  to 
the  electors,  who  must  determine  that? 
Clearly  the  council;  for  it  Is  the  one  to 
which  the  petition  is  addressed,  and  no  other 
body  is  designated  to  determine  it.  The 
Constitution  expressly  inhibits  any  question 
submitted  at  a  special  election  from  being 
again  submitted  at  a  special  election  within 
two  years  from  the  date  it  was  voted  upon. 
Who  must  determine  whether  or  not  an  at- 
tempt is  being  made  to  violate  this  inhibi- 
tion? It  must  be  given  force  and  effect. 
Its  purpose  was  to  prevent  the  expense  en- 
tailed in  holding  a  special  election  by  again 
submitting  a  question  once  voted  upon  untU 
the  expiration  of  a  specified  period.  If  the 
council  has  not  the  power  to  determine 
whether  a  question  once  voted  upon  is  not 
the  same  question,  then  the  inhibition  Is  use- 
less. 

The  petition  must  be  signed  by  a  specified 
per  cent,  of  voters.  If,  upon  Investigation, 
it  was  found  that  the  requisite  number  had 
not  signed,  then  the  council  would  clearly 
have  no  authority  to  act ;  and  it  would  be  its 
bounden  duty  to  refuse  to  do  so.  Who  must 
ascertain  this  fact?  Clearly  the  body  to 
which  the  petition  is  addressed,  which  im- 
poses no  duty  upon  it,  unless  signed  as  sec- 
tion 6  requires.  The  present  charter  provides 
that  the  election  commission  shall  ascertain 
whether  or  not  a  petition  for  proposed  legis- 
lation is  signed  by  the  requisite  number  of 
legal  voters;  but  that  does  not  change  the 
situation.  It  is  merely  a  provision,  whereby 
authority  has  been  delegated  to  another  body 
to  advise  the  council  on  the  question  of  wheth- 
er or  not  the  petition  is  properly  si^ed. 

Courts  are  bound  to  assume  that  in  adopt- 
ing a  law  those  adopting  it  meant  to  accom- 
plish some  rational  and  sensible  pur|>ose,  and 
must,  if  possible,  discover  and  effectuate  that 
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Colo.  59,  63,  21  Pac;  1011.  Neither  will  the 
courts  impute  to  the  framers  of  a  law  the  in- 
corporation therein  of  something  which  is 
foolish  or  useless,  if  such  imputation  can  be 
rationally  avoided.  In  re  Funding  of  County 
Indebtedness,  15  Colo.  421,  24  Pac.  877. 

By  requiring  a  petition  to  be  addressed  to 
the  council,  it  will  not  be  presumed  that  this 
was  intended  to  be  a  foolish  and  useless  pro- 
vision, but  that  the  object  was  to  accomplish 
some  rational  and  sensible  purpose.  Given  a 
construction  to  the  effect  that  the  council  was 
not  thereby  authorized  to  determine  whether 
or  not  the  legislation  thus  proposed  was  with- 
in the  province  of  the  petitioners  to  Initiate 
would  render  it  useless,  and  lead  to  absurd 
results.  Under  such  a  construction,  a  peti- 
tion addressed  to  the  council,  headed,  as  in 
the  case  at  bar,  "that  the  charter  of  iie  dty 
and  county  of  Denver  be,  and  the  same  Is 
hereby,  amended  by  the  following  amend- 
ment," although  what  followed  was,  and  in 
express  terms  purported  to  be,  an  amendment 
to  the  Constitution  of  the  state,  or  the  char- 
ter of  the  city  of  Pueblo,  or  was  simply  an 
almanac,  the  council  would  be  /K>mpened  to 
submit.  Of  course,  these  are  extreme  ex- 
amples of  what  the  result  would  be  to  de- 
prive the  council  of  all  power  and  authority 
In  such  matters,  but  illustrate  the  absurd  re- 
sults which  would  follow  the  construction 
that  the  council  must  submit  to  the  electors, 
without  question,  anything  presented  to  them 
by  parties  purporting  to  act  under  the  provi- 
sions of  section  5. 

Calling  a  special  election  incurs  a  great 
expense.  The  citizens  of  Denver  are  accord- 
ed the  privilege  of  Initiating  certain  legisla- 
tion. They  are  limited  to  that  specified.  To 
prevent  unnecessary  expense,  and  avoid  the 
complications  which  would  result  from  lai- 
tlatlng,  and  possibly  having  adopted  by  a 
vote,  legislation  which  cannot  be  legally 
adopted  in  this  way.  It  is  evident  the  purpose 
of  requiring  a  petition  to  be  addressed  to  the 
council  was  to  give  that  body  the  authority, 
in  the  first  Instance,  to  determine  whether  or 
not  the  petition  embraces  matters  which  the 
people  can  initiate.  If  it  did  not,  the  council 
should  refuse  to  submit  it  to  the  voters  at 
either  a  general  or  special  election. 

Counsel  for  relators  rely  upon  People  v. 
Mills,  30  Colo.  262,  70  Pac.  322,  hi  support 
of  their  contention  that  the  council  has  no 
discretion  or  authority  in  the  premises,  other 
than  to  submit  the  measure  petitioned  for  to 
the  consideration  of  the  voters.  We  do  not 
recede  one  iota  from  what  was  decided  or 
said  in  the  Mills  Case;  but  it  has  no  applica- 
tion whatever  to  the  case  at  bar.  In  the 
Mills  Case,  It  was  decided  that  the  unequivo- 
cal duty  of  the  secretary  of  state  was  to 
publish  notice  of  the  submission  to  the  people 
of  the  proposed  amendment  to  the  Constitu- 
tion, which  is  now  article  20 ;  and  he  had  no 
discretion  in  the  matter  whatever.  No  peti- 
tion was  addressed  to  liim  oa  the  subject 
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The  proix>sea  amendment'  was  initiated  In 
the  General  Assembly,  and  it  was  the  daty 
of  the  secretary  of  state  to  give  the  required 
notice  of  Its  submission.  To  enjoin  him  from 
doing  so,  as  this  court  was  requested,  would 
not  only  have  resulted  in  inhibiting  him  from 
performing  an  official  duty,  but  determining 
that  legislation  In  Its  formative  stage  was 
either  valid  or  invalid.  That  case,  however, 
Is  entirely  different  from  the  one  at  bar. 
Here  the  council  Is  vested  with  authority  to 
determine  whether  or  not  that  which  is  sub- 
mitted to  it  by  petition  for  submission  to  the 
people  at  an  election  is  wliat  the  people  may 
thus  initiate;  whereas,  in  the  Mills  Case,  the 
secretary  of  state  was  not  vested  with  any 
authority  or  discretion  whatever  to  determine 
anything  with  respect  to  an  amendment  pro- 
posed by  the  General  Assembly.  This  con- 
stitutes the  distinguishing  feature  between 
that  case  and  the  one  at  bar. 

Neither  do  we  recede  one  jot  from  the  doc- 
trine which  tliis  court  has  of  ten '  announced, 
to  the  effect  that  each  department  of  govern- 
ment derives  its  authority  from  the  organic 
law;  that  each  stands  on  an  equal  plone,  and 
Is  of  equal  constitutional  dignity ;  tliat  each, 
acting  within  its  sphere,  is  supreme;  tliat 
neither  can  directly  call  the  other  to  account 
for  actions  within  its  province,  nor  can  one 
directly  interfere  with  the  other  In  the  per- 
formance of  functions  delegated  by  the  Con- 
stitution; and  that  the  people,  when  exercis- 
ing legislative  functions  which  they  are  em- 
powered to  exercise, .  constitute  a  legislative 
branch  of  the  government ;  hut  none  of  these 
puroposltions  have  any  application  whatever 
to  the  case  at  bar.  Article  20  limits  the 
l^lslatlon  which  the  electors  of  the  city  and 
county  of  Denver  may  initiate.  They  must, 
by  that  article,  address  a  petition  to  the 
council  to  submit  such  proposed  legislation. 
That  body  Is  vested  with  the  power  to  deter- 
mine whether  or  not  legislation  so  proposed 
is  that  which  may  be  initiated  by  petition. 
If  it  is  not,  then  It  is  the  duty  of  the  council 
to  refuse  to  submit  It.  If  its  determination 
is  wrong,  the  petitioners,  by  an  appropriate 
action,  can  compel  the  council  to  submit  it 
In  such  an  action,  the  court  determines  wheth- 
er or  not  the  Judgment  of  the  council  was 
right  or  wrong.  By  determining  this  ques- 
tion, tbe  court  is  not  exercising  a  function 
which  belongs  to  the  legislative  department, 
nor  is  It  arresting  legislation  in  its  formative 
stage,  but  determining  whether  that  body  to 
which  the  petition  to  submit  proposed  legisla- 
tion Is  addressed — In  this  Instance,  the  coun- 
cil— ^bas  determined  a  question,  right  or 
wrong,  which  article  20  has  vested  it  with 
aatbority  to  determine.  If  wrong,  its  Judg- 
ment will  be  set  aside,  and  it  will  be  ordered 
to  sabmit  to  the  voters  the  legislation  propos* 
ed.  If  right,  its  Judgment  will  not  be  dis- 
turbed. In  brief,  our  conclusion  upon  the 
question  under  consideration  is  that  petition- 
ers for  legislation  which  may  be  initiated 
in  tbto  way  must  show  a  right  to  thus  lol- 


tlate  It  before  any  legal  duty  la  Imposed  upon 
the  council  to'  submit  it;  and  that  the  lat- 
ter has  the  authority  to  determine,  in  the 
first  instance, -whether  the  duty  to  submit  it 
has  been  legally  Imposed. 

The  main  purpose  of  article  20  was  to  vest 
in  the  people  of  the  city  and  county  of  Deur ' 
ver  the  authority  to  control  and  provide  for 
governmental  matters  local  in  their  nature. 
To  this  end,  by  section  4  of  the  article,  it 
provides  how  the  first  charter  should  be 
framed  for  submission  to  the  people  in  the 
newly  created  municipality,  which  was  by  a 
convention  composed  of  delegates  chosen  by 
the  people.  Recognizing  that  changes  in  the 
fundamental  law  of  the  municipality  as  first 
adopted  would  become  advisable,  section  5  of 
the  act  first  provided  that  "the  citizens  of 
the  city  and  coimty  of  Denver  shall  have  the 
exclusive  power  to  amend  their  charter,  or 
adopt  a  new  charter,  or  to  adopt  any  measure 
as  herein  provided."  Restraint  on  this  pow- 
er and  a  prescribed  procedure  to  be  followed 
In  exercising  it  were  necessary;  consequently 
the  very  next  paragraph  provides  how  the 
Initial  steps  to  effect  any  change  in  the  char- 
ter may  be  taken  in  the  following  language; 
"It  shall  be  competent  for  qualified  electors 
in  number  not  less  than  five  per  cent  of  the 
next  preceding  gubernatorial  vote  in  said 
city  and  county  to  petition  the  council  for 
any  measure  or  charter  amendment,  or  for 
a  charter  convention." 

Does  this  authorize  the  submission  of  a 
new  charter  proposed  by  petition?  We  think 
not.  The  authority  of  the  citizens  of  tlie 
city  and  county  of  Denver  to  initiate  legisla- 
tion is  limited  to  the  matters  specified,  and 
can  only  be  exercised  in  the  manner  prescrib- 
ed. It  is  delegated  power  or  privilege'  con- 
ferred upon  them  by  the  people  of  the  state, 
and  is  therefore  limited  to  the  objects  for 
which  It  was  given.  Is  measured  by  the  terms 
under  which  it  was  conferred,  and  cannot  be 
extended  by  them  or  enlarged  beyond  these 
terms ;  consequently  they  have  no  authority 
to  initiate  any  legislation  or  take  any  steps 
by  that  method,  except  as  the  power  dele- 
gated to  them  confers  authority  to  do  so. 
Uvermore  v.  Waite,  102  Cal.  113,  86  Pac.  424, 
25  L.  R.  A.  312.  It  will  be  observed  that 
what  may  he  Initiated  by  petition  is  "any 
measure  or  charter  amendment,  or  for  'a 
charter  convention."  As  applied  to  a  legis- 
lative act,  "measure"  does  not  mean  the  act 
itself,  but  the  particular  purpose  for  which 
it  was  enacted.  To  illustrate:  Suppose  an 
amendment  should  be  Initiated  to  regulate 
the  speed  of  automobiles,  street  cars,  or  other 
vehicles,  in  the  streets  of  the  city  of  Denver. 
It  would  be  spoken  of  or  treated  as  a  police 
measure;  or,  should  one  be  proposed,  the 
purpose  of  which  was  to  provide  food,-  cloth- 
ing, or  shelter  for.  the  poor,  at  public  ex- 
pense, it  would  be  spoken  of  as  a  measure  for 
the  relief  of  the  poor.  In  the  Century  Dic- 
tionary, after  giving  a  definition  of  tbe  word 
to  be  "a  determinative  action  or  procedure 
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Intended  as  means  to  an  end;  anj'thing  de- 
vised or  done  with  a  view  to  the  accomplish- 
ment of  a  purpose" — the  definition  is  followed 
with' an  illustration  to  demonstrate  the  mean- 
ing given,  as  follows:  "Specifically,  in  later 
use,  any  course  of  action  proposed  or  adopted 
by  a  government,  or  a  bill  introduced  Into  a 
legislature,  as  measures  (that  is,  a  bill  or 
bills)  for  the  relief  of  the  poor;  a  wise  meas- 
ure: rash  measures."  To  the  same  effect  is 
a  definition  and  Illustration  given  by  Web- 
ster, defining  and  illustrating  the  meaning  of 
the  word,  as  applied  to  legislative  enact- 
ments, where  it  is  defined  to  be  "a  step  or 
definite  part  of  a  progressive  course  or  policy; 
a  means  to  an  end;  an  act  designed  for  the 
accomplishment  of  an  object;  as  political 
measures;  prudent  measures;  an  Inefficient 
measure."  In  other  words,  the  term,  as  ap- 
plied to  legislative  enactments,  means  their 
character  with  respect  to  the  purpose  for 
which  they  are  enacted. 

Certainly  none  of  these  definitions  or  illus- 
trations by  standard  authorities  can  be  dis- 
torted into  meaning  that  a  measure  would 
Include  a  new  charter,  but  was  Intended  to 
include  an  amendment,  having  for  Its  object 
some  specific  purx)ose.  In  the  absence  of 
words  indicating  a  contrary  Intent,  it  must 
be  presumed  that  terms  employed  in  a  legis- 
lative enactment  are  used  according  to  the 
definitions  given  by  the  standard  authorities, 
and  that  the  body  enacting  a  law  intended 
to  use  words  in  their  known  and  commonly 
accepted  signification.  Stermer  v.  La  Plata 
Co.,  6  Colo.  App.  379,  385,  38  Pac.  83»;  Ken- 
nedy v.  People,  9  Colo.  App.  490,  493,  49  Pac. 
373. 

Applying  this  rule,  it  is  clear  that  by  the 
employment  of  the  word  "measure"  it  was 
Intended  to  use  it  In  the  ordinary  significa- 
tion of  the  term.  The  next  term  is  "amend- 
ment," which,  as  applied  to  legislative  enact- 
ments, means,  according  to  the  Century 
Dictionary,  "an  alteration  of  a  legislative  or 
deliverative  act,  or  in  a  constitution;  a 
change  made  in  a  law,  either  by  way  of  cor- 
rection or  addition."  Clearly  changes  efTect- 
ed  In  this  manner  would  not  embrace  an  en- 
tire change  in  the  law  proposed  to  be  amend- 
ed by  the  submission  of  a  new  charter.  The 
final  term  Is  "charter  convention,"  which,  of 
course,  can  mean  nothing  else  than  the  initia- 
tion by  petition  for  the  calling  of  a  conven- 
tion to  frame  and  submit  a  new  charter. 
Further  provisions  of  article  20  render  it 
clear  beyond  dispute  that  neither  amendment 
nor  measure  confers  authority  to  submit  a 
new  charter. 

By  the  next  paragraph  following  the  one 
Just  considered,  we  find  that,  "whenever  the 
question  of  a  charter  convention  is  carried  by 
a  majority  of  those  voting  thereon,  a  charter 
convention  shall  be  called  through  a  special 
election  ordinance,  as  provided  in  section 
four  (4)  hereof,  and  the  same  shall  be  consti- 
tuted and  held,  and  the  proposed  charter  sub- 
mitted to  a  vote  of  the  qualified  electors,  ap- 


proved or  rejected,  and  all  expenses  paid 
as  in  said  section  provided."  Turning  to 
section  4,  we  find  that  it  was  there  provided 
that  the  first  charter  convention  should  be 
constituted  by  "the  election  of  twenty-one 
(21)  taxpayers,  tcho  shall  have  been  quali- 
fied electors  vHthin  the  limits  thereof  for  at 
least  five  years."  Considering  the  two  pro- 
visions together,  it  is  made  plain  that  a  new 
charter  could  only  be  framed  by  those  possess- 
ing the  qualifications  of  taxpayers  and  elec- 
tors for  the  period  of  at  least  five  years. 
Manifestly,  from  these  provisions,  it  appears, 
by  necessary  Implication,  that  a  new  charter 
cannot  be  framed  and  submitted  by  those  not 
possessing  the  qualifications  prescribed  In  sec- 
tion 4,  although  initiatory  steps  with  respect 
to  matters  prescribed  in  section  5  may  be 
taken  by  qualified  electors,  whether  taxpay- 
ers or  not,  and  without  regard  to  the  length 
of  time  they  have  been  such  electors.  "Con- 
stitutional inhibitions,  arising  by  implication, 
^are  as  effective  as  though  couched  in  express 
language."  Caty  of  Denver  v.  Hyatt,  28  Colo. 
145,  63  Pac.  403. 

There  la  an  additional  reason  why  a  new 
charter  cannot  be  formulated  by  petition. 
Two  rules  of  procedure  are  prescribed  by 
article  20  for  changes  in  the  charter,  one 
for  amendments,  and  the  other  for  a  new 
charter.  Should  It  be  held  that  a  new  char- 
ter could  be  submitted  by  petition,  nnder 
the  provisions  relating  to  amendments,  then 
the  two  provisions  are  antagonistic,  or  one 
would  nullify  the  other.  By  limiting  legis- 
lation wUch  can  be  initiated  by  petition  to 
amendments,  as  section  5  clearly  requires, 
the  two  provisions  are  rendered  harmonious. 

While  not  controlling,  it  is  instructive  to 
refer  to  article  20  as  printed  In  3  M.  A.  S. 
Rev.  Supp.  It  Is  a  matter  of  common  knowl- 
edge that  the  learned  author  of  that  work 
was  the  reputed  author  of  article  20.  In 
the  volume  mentioned,  in  Indicating  the 
purport  of  the  paragraph,  In  section  5,  re- 
lating to  what  matters  may  be  initiated  by 
petition,  there  appear,  as  catchwords  pre- 
ceding the  paragraph,  "Petition  for  Conven- 
tion or  Amendment,"  thus  indicating  that 
the  author  construed  the  paragraph  to  limit 
petitions  to  amendments  and  for  charter 
conventions. 

An  "amendment,"  as,  in  effect,  defined  In 
the  Century  Dictionary,  Is  an  alteration  of  a 
legislative  act,  or  in  a  constitution,  by  way 
of  correction  or  addition.  It  means,  as  the 
term  implies,  an  addition  to  or  modification 
within  the  lines  of  the  law  thus  to  be  chang- 
ed or  modified.  If  what  is  proposed  as  an 
amendment  in  effect  changes  the  entire  plan 
of  the  law  which  it  is  thus  proposed  to 
amend,  it  cannot  be  said  to  be  an  amend- 
ment, although  parb  of  the  original  may  re- 
main. That  the  effect  of  the  amendment 
proposed  does  change  the  entire  plan  of  the 
present  charter  cannot  be  better  demonstrat- 
ed than  by  reference  to  the  submission  clause, 
formulated    by    the  itetltionera    themselves, 
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which  reads:  "For  the  nonpartisan  com- 
mission form  of  government  for  the  city  and 
county  of  Denver."  "Against  the  nonparti- 
san commission  form  of  government  for  the 
city  and  county  of  Denver."  In  other  words, 
according  to  their  own  designation,  it  is  not 
proposed  to  amend  or  repeal  specific  sections 
of  the  present  charter,  but,  by  the  amend- 
ment, create  for  the  city  and  county  of 
Denver,  as  Its  organic  law,  a  commission 
form  of  government — something  entirely  new 
and  distinct  from  the  government  formulated 
by  the  present  charter. 

A  comparison  of  the  present  charter  with 
the  proposed  amendment  shows,  without 
question,  that  the  latter,  if  adopted,  changes 
the  form  and  plan  of  the  former  to  such  an 
extent  and  in  such  a  manner  as  to  render 
the  charter,  if  the  amendment  should  be 
adopted,  in  effect,  a  new  one.  That  cannot 
be  accomplished  Indirectly  which  the  law 
directly  prohibits.  This  rule  applies  to  the 
people  with  the  same  force  and  eftect  that 
it  does  to  an  individual. 

The  present  charter  provides  for  a  repre- 
sentative government.  Members  of  the  coun- 
cil are  elected  from  designated  divisions, 
thus  insuring  every  part  of  the  city  a  repre- 
sentative in  that  body.  The  proposed  amend- 
ment does  away  with  this  provision,  and  the 
members  of  the  commission  are  to  be  chosen 
at  large;  and  hence  may  be  selected  from 
one  locality.  The  present  council  consists 
of  two  branches;  one  acting  as  a  check  upon 
the  other.  By  the  proposed  amendment,  the 
council  will  consist  of  but  one  body.  The 
present  charter  provides  for  a  legislative 
and  an  executive  department,  with  the  pow- 
er of  veto  vested  in  the  mayor.  The  latter 
is  elected  by  the  ijeople  for  a  specified  period. 
By  the  proposed  amendment,  the  mayor  Is 
selected  by  the  members  of  the  commission, 
but  has  no  power  of  veto;  and  the  powers 
and  duties  of  the  legislative  and  executive 
deportments  are  vested  in  one  body,  com- 
posed of  five  members.  It  is  not  necessary 
to  go  through  all  the  provisions  of  the  char- 
ter and  the  proposed  amendment  and  point 
out  the  radical  changes  which  will.  In  eftect, 
change  the  entire  plan  of  the  former  along 
the  lines  indicated;  bot  a  few  excerpts  and 
references  will  illustrate  the  nature  of  such 
changes. 

Section  3  of  the  charter  provides:  "The 
city  and  county  Is  hereby  divided  into  seven 
(7)  supervisor  districts,  and,  for  all  the  pur- 
poses of  membership  In  the  board  of  super- 
visors, wards  numbers  fifteen  (15)  and  six- 
teen (16)  shall  be  knovni  as  district  number 
one."  It  then  designates  what  wards  shall 
comprise  the  remaining  districts. 

Section  4  provides:  "All  legislative  pow- 
ers conferred  by  the  CJonstitutlon  upon  'the 
dty  and  county,  except  as  otherwise  pro- 
vided, shall  be  vested  exclusively  In  a  coun- 
cil, consisting  of  a  board  of  supervisors  and 
a  board  of  aldermen.  The  board  of  super- 
visors shall  consist  of  seven  (7),  including  a 


president,  to  be  elected  as  herein  provided; 
and  all  members  of  the  board  of  supervisors 
shall  be  elected  by  the  city  and  county  at 
large;  provided,  however,  that  there  shall  be 
one  supervisor  from  each  supervisor  district, 
and  no  person  not  a  resident  of  the  super- 
visor district  from  which  he  is  elected,  shall 
be  eligible  for  membership  in  the  board  of 
supervisors." 

Section  7  provides:  "The  board  of  alder- 
men shall  consist  of  not  less  than  sixteen 
(16),  nor  more  than  twenty-one  (21),  mem- 
bers, to  be  elected  from  wards,  one  from  each 
ward  of  the  city  and  county.    •    •    *  " 

By  division  1  of  the  proposed  amendment, 
section  4  of  the  charter  is  to  be  amended,  so 
as  to  read  as  follows:  "All  legislative  pow- 
ers possessed  by  the  city  and  county  except 
as  otherwise  herein  provided,  shall  be  vested 
In  a  council  of  five  commissioners,  who 
shall  each  receive  a  salary  of  five  thousand 
($.5,000)  dollars  per  year,  to  be  elected  at 
large  by  the  qualified  electors  of  the  city  and 
county,  for  the  term  of  four  (4)  years,  and 
until  their  successors  are  elected  and  quali- 
fied, except  at  the  first  election,  they  shall  be 
elected  for  the  terms  hereinafter  provided." 

By  division  4  of  the  proposed  amendment, 
section  10  of  the  charter  is  to  be  amended, 
so  as  to  read  as  follows:  "The  council  shall 
select  one  of  its  members  as  mayor,  re- 
movable at  will,  who  shall  be  its  presiding 
officer,  but  have  no  power  of  veto." 

Section  IG  of  the  charter  is  as  follows: 
"Whenever  an  executive  or  administrative 
function  shall  be  required  to  be  performed 
by  ordinance,  the  same  shall  be  performed 
by  the  proper  executive  department  and  not 
by  the  council." 

Section  24  of  the  charter  provides  that 
"the  executive  power  of  the  city  and  county 
shall  be  vested  In  a  mayor,  sheriff,  treasur- 
er, auditor,  attorney,  clerk,  asisessor,  record- 
er, coroner,  county  superintendent  of  schools, 
and  In  the  departments  and  commissions 
herein  created." 

It  Is  proposed  to  amend  this  section  by 
division  8  of  the  proposed  amendment,  so  as 
to  vest  in  the  commissioners,  council,  audi- 
tor, election  and  civil  service  commissions 
all  executive,  administrative,  and  other  pow- 
ers now  vested  In  the  boards,  commissions, 
and  officials  provided  for  In  the  present 
charter,  and  divides  what  It  terms  the  exec- 
utive and  administrative  powers  of  the 
city  and  county  of  Denver  Into  five  depart- 
ments, as  follows:  "(1)  Department  of  pub- 
lic affairs;  (2)  department  of  finance;  (3) 
department  of  safety;  (4)  department  of 
public  Improvements;  (5)  department  at 
public  property.  E^ach  commissioner  shall 
have  charge  of  the  department  above  named 
Indicated  by  his  official  title.    •    •    •" 

The  section  under  consideration  then  pro- 
vides what  shall  be  the  duties  of  each  com- 
missioner; that  Is  to  say,  the  commissioner 
of  public  affairs  shall  exercise  the  powers 
and  perform  the  acts  and  duties  now  re- 
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quired  to  be  performed  b7  the  county  clerk 
and  recorder  of  deeds,  county  superintend- 
ent of  schools,  and  coroner,  and,  in  addition, 
shall  exercise  and  perform  the  duties  of 
clerk,  recorder,  and  several  other  offices  des- 
ignated. The  conmiissioner  of  finance  is  to 
perform  the  duties  of  county  treasurer  and 
the  county  assessor.  The  commissioner  of 
safety  becomes  the  sheriff,  and,  in  addition, 
shall  perform  all  the  duties  of  the  depart- 
ment of  flre,  police,  and  excise,  composing 
the  flre  aui  police  board. 

From  these  excerpts  and  references,  it 
plainly  appears  that  the  present  charter  of 
the  city  and  county  of  Denver  provides  for 
two  independent  departments,  executive  and 
legislative.  The  proposed  amendment  con- 
centrates these  departments  into  one.  The 
five  proposed  commissioners  are  to  pass  the 
ordinances  and  execute  them.  They  levy  the 
taxes  and  direct  their  expenditure.  They 
are  to  discharge  the  duties  of  all  officials, 
administrative  or  executive,  like  sheriff, 
treasurer,  chief  of  police,  and  the  various 
boards,  as  now  provided  by  the  present 
charter.  In  short,  they  are  to  perform  all 
legislative  and  executive  functions  which 
were  theretofore  vested  in,  executed,  and 
exercised  by,  independent  legislative  and  ex- 
ecutive officials  whose  duties  were  defined 
by  the  respective  departments  to  which  these 
officials  belonged — an  entire  change  in  the 
plan  of  government  as  it  now  exists  under 
the  present  charter.  Such  is  the  interpreta- 
tion given  the  proposed  amendment  by  those 
who  framed  it  In  their  prefatory  remarks, 
they  say:  "The  legislative  department  vests 
all  legislative  power  in  a  council  of  five 
members,  elected  at  large,  for  a  term  of 
four  years,  instead  of  in  the  board  of  super- 
visors and  board  of  aldermen  as  at  present. 
As  members  of  the  council  are  also  commis- 
sioners, cha.rged  with  the  executive  functions 
of  the  city,  and  are  required  to  devote  all 
their  time  to  the  duties  of  their  office,  a 
salary  of  five  thousand  dollars  per  yejir  is 
allowed  each  member.  One  member  is  to  be 
elected  president,  and  has  the  title  of  mayor." 

This  is  a  change  which  does  away  with  the 
seiKirate  executive  and  legislative  depart- 
ments as  now  established  by  the  present 
charter.  Suppose  an  amendment  should  be 
proposed  to  the  Constitution  of  the  state, 
whereby  five  or  any  number  of  persons 
should  be  elected  as  a  commission  to  perform 
and  exercise  the  duties  and  functions  of  the 
executive  and  legislative  departments,  could 
it  be  successfully  contended  that  such  a  pro- 
posed change  was  merely  an  amendment? 
We  think  not;  and  yet  such  a  change  would 
be  a  no  more  radical  one  in  the  plan  and 
form  of  government,  as  outlined  by  our  Con- 
stitution, than  the  proposed  amendment  Is 
to  the  present  charter.  The  purpose  of  hav- 
ing independent  departments  of  government 
is  that  each,  acting  within  its  sphere,  con- 
fines each  to  the  functions  which  it  is  au- 
thorized to  exercise,  and  thus  serve  as  a 


check  upon  each  other.  To  concentrate  tliese 
functions  into  one  is  so  entirely  foreign  and 
without  the  lines  of  the  form  of  government 
provided  by  the  present  charter  that  such  a 
change  cannot  be  effected  by  an  amendment 

According  to  the  views  of  those  framing 
the  amendment,  as  set  out  in  their  prefatory 
remarks,  it  changes  29,  and  repeals  19,  and 
adds  20  new,  sections,  leaving  305  sections 
of  the  present  charter  unchanged.  That 
this  would  be  the  result  of  the  amendment, 
if  adopted,  does  not  establish  that  it  Is  mere- 
ly an  amendment.  The  sections  which.  It 
is  said,  remain  unchanged  merely  define  or 
regulate  the  duties  of  those  charged  with  of- 
ficial duties  under  the  charter,  or  relate  to 
other  matters  for  the  government  of  the  mn- 
nicipality  under  the  present  charter,  or  as  It 
would  exist  if  amended  as  proposed.  The 
test  to  apply,  and  which  has  been  applied, 
is  that,  under  the  guise  of  an  amendment,  a 
government  which  has  legislative  and  exec- 
utive departments,  each  tndei)endent  of  the 
other,  cannot,  by  an  amendment,  be  changed 
into  one  wherein  the  powers  and  functions 
of  both  are  concentrated  into  one,  for  the 
reason  that  it  clianges  the  entire  idau, 
groundwork,  and  outlhie  of  the  original 
Such  a  change  can  only  be  effected  by  a 
charter  framed  by  a  convention  consisting 
of  delegates  selected  by  the  people,  possess- 
ing the  qualifications  which  article  20  pre- 
scribes, and  then  adopted  at  a  special  elec- 
tion called  for  that  purpose. 

An  amendment  means  a  single  proposition. 
It  may  have  several  provisions;  and  if  they 
are  germane  to  the  purpose  of  the  amend- 
ment It  cannot  be  said  to  consist  of  several 
distinct  propositions.  If,  however,  such  pro- 
visions, or  any  of  them,  are  in  no  sense 
germane  to  the  object  of  the  amendment,  but 
relate  to  entirely  distinct  and  separate  prop- 
ositions, having  no  relation  to  the  purpose 
of  the  amendment,  such  a  proposed  amend- 
ment must  be  regarded  as  embracing  sever- 
al amendments.  True  the  proposed  amend- 
ment purports  to  be  "an  amendment";  bnt 
whether  it  is  one  or  more  is  not  determined 
alone  by  what  it  is  designated  or  purports  to 
be,  but  what  it,  in  fact,  is.  Conceding,  but  not 
determining,  that  many  of  the  provisions  of 
the  proi)osed  amendment  relating  to  the  elcc- 
tiou  of  commissioners,  and  defining  their 
duties,  would  be  germane  to  the  creation  of 
a  commission  form  of  government,  it  con- 
tains many  others  which  are  not,  and  have 
no  relation  thereto  whatever,  but  which  the 
form  of  submission  prepared  by  petitioners 
does  not  in  the  least  respect  Indicate  are 
embraced  in  the  proposed  amendment. 

By  division  16,  it  purports  to  amend  sec- 
tion 131  of  the  present  charter  by  provid- 
ing for  the  election  of  one  county  jndge; 
that  there  shall  be  a  Juvenile  court,  presided 
over  by  one  Juvenile  Judge.  It  prescribes  the 
salary  for  each  of  these  officials,  their  term 
of  office,  and  when  they  shall  be  elected ;  and 
that  the  term  of  each  of  these  officials  sball 
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continiie  until  their  snccessors  are  elected 
and  qualified  at  tbe  city  and  county  election 
in  May,  1914,  thus  extending  their  terms  of 
office  about  two  years. 

Divisions  17  and  21  purport  to  amend  sec- 
tions 141  and  167  of  the  present  charter  by 
nbolishlng  the  municipal  court,  and  provid- 
ing for  the  appointment  of  two  Justices  of 
the  peace  by  the  commission,  who  shall  hare 
the  Jurisdiction  theretofore  exercised  by  the 
municipal  Judge,  where  before  there  were 
three  elected  by  the  people.  It  provides  for 
what  is  termed  the  preferential  system  of 
voting.  It  provides  that  the  election  commis- 
sion shall  arrange  election  precincts  and  dis- 
tricts, instead  of  the  council,  as  tbe  present 
charter  provides.'  It  changes  the  dvil  service 
provisions  In  many  particulars.  It  provides 
that  tbe  municipality  may  purchase  and 
maintain  a  school  farm,  where  dependent 
children,  through  proceedings  In  the  Juve- 
nile court,  may  be  committed  and  cared  for. 
In  many  other  respects.  It  embraces  provi- 
sions wholly  foreign  to  a  commission  form 
of  government;  and  yet,  if  this  proposed 
amendment  is  submitted,  it  can  only  be  voted 
for  or  against  as  a  whole. 

The  submission  clause  formulated  by  peti- 
tioners is:  "For  the  nonpartisan  commission 
form  of  government  for  tbe  city  and  county 
of  Denver."  "Against  the  nonpartisan  com- 
mission form  of  government  for  the  city  and 
county  of  Denver."  Under  this  form,  an 
elector  has  three  alternatives:  (1)  To  vote 
for  all  the  propositions  included  in  the  pro- 
posed amendment  collectively;  (2)  to  vote 
against  all  of  them  collectively;  (3)  to  ab- 
stain from  voting.  If  he  wants  to  vote  for 
one  or  more,  and  against  the  others,  he  Is 
not  able  to  do  it. 

Two  or  more  proposed  amendments  may  be 
submitted  at  the  same  election,  provided  that 
each  may  be  voted  on  separately,  so  that 
each  may  stand  or  fall  upon  its  own  merits. 
Considering  this  identical  question,  it  was 
said.  In  Lewis  v.  Commissioners,  12  Kan.  186, 
at  page  214:  "But  that  is  a  very  different 
matter  from  tacking  two  questions  together, 
to  stand  or  fall  upon  a  single  vote.  It  needs 
no  argument  to  siiow  the  ranK  injustice  of 
such  a  submission.  By  it,  several  Interests 
may  be  combined,  and  the  real  will  of  the 
Ijeople  overslaughed.  By  this  combination, 
an  unpopular  measure  may  be  taclced  onto 
one  that  is  popular,  and  carried  through  on 
tbe  strength  of  the  latter.  A  necessary  mat- 
ter may  be  able  to  carry  with  it  some  pri- 
vate speculation  for  tlie  benefit  of  the  few. 
Tilings  odions  and  wrong  In  themselves  may 
receive  the  popular  approval,  because  United 
with  propositions  whose  immediate  consum- 
mation is  deemed  essential.  It  is  against  tbe 
very  spirit  of  popular  elections." 

Our  Constitution  (article  2,  f  5)  provides 
that  "all  elections  shall  be  free  and  open." 
Tbe  purpose  of  that  provision  in  our  funda- 
mental law  was  to  secure  freedom  of  choice 


by  voters,  not  merely  between  parties,  )>ut 
also  in  respect  to  every  office  to  be  filled,  and 
every  proposition  submitted  to  the  electors 
for  their  consideration  and  determination. 
As  was  said  in  the  Kansas  case,  above  re- 
ferred to :  "A  voter  at  a  state  election  would 
be  shocked  to  be  told  that,  because  he  voted 
for  a  person  named  for  Governor  on  one 
ticket,  be  must  vote  for  all  the  persons 
named  thereon,  or  that,  voting  for  one  per- 
son, he  was  to  be  understood  as  voting  for 
all."  And  yet,  in  principle,  that  is  the  posi- 
tion in  which  the  electors  of  the  city  of  Den- 
ver are  placed  in  voting  on  tbe  proposed 
amendment;  that  Is  to  say,  they  must  either 
vote  for  or  against  it  as  a  whole,  when  it 
might  be  that  they  desired  to  vote  against 
Some  of  tbe  propositions  which  it  embraces, 
but  for  others.  A  voter  might  be  in  favor  of 
a  commission  form  of  government,  but  op- 
posed to  the  provisions  relating  to  tbe  county 
and  Juvenile  courts,  and  the  extension  of  the 
term  of  oiBce  of  the  present  Incumbents,  or 
to  the  provision  abolishing  the  municipal 
court,  and  providing  for  the  appointment  of 
two  Justices  of  the  peace,  upon  whom  the 
Jurisdiction  is  conferred  theretofore  exer- 
cised by  the  Judge  of  the  municipal  court, 
when  before  there  were  three  Justices  of  tbe 
peace  elected  by  the  people;  or  he  might  be 
opposed  to  the  preferential  system  of  votli)g, 
or  to  tbe  election  commission  creating  elec- 
tion precincts,  or  the  proposed  changes  in  the 
civil  service,  or  with  vesting  the  municipali- 
ty with  authority  to  purchase  and  maintain 
a  school  farm,  or  vice  versa;  or  be  migbt  be 
opposed  to  the  commission  form  of  govern- 
ment, and  in  favor  of  some  one  of  the  other 
provisions,  but  opposed  to  others;  and  yet 
he  is  given  no  opportunity  for  dioice  between 
tbe  different  propositions.  If  he  desires  to 
vote  for  any,  be  must  vote  for  all;  and  he 
is  thus  placed  in  the  position  that  if  be  fa- 
vors one,  but  opposes  others,  he  must,  in  or- 
der to  vote  for  that  which  he  desires,  vote 
for  that  which  he  opposes;  or,  to  otherwise 
state  the  situation,  if  be  is  opposed  to  some  of 
the  propositions,  but  favors  others,  he  must, 
in  order  to  defeat  those  to  which  he  is  op- 
posed, also  defeat  those  which  he  favors. 

That  two  or  more  propositions  cannot  be 
united  in  a  submission  to  electors  in  sucb 
manner  as  to  deprive  them  of  the  right  to  e:^- 
ercise  their  choice  by  voting  for  or  against 
each  separately  is  settled  by  practically  an 
unbroken  line  of  authorities;  but  we  need 
not  go  outside  of  our  own  adjudications 
on  the  subject  In  City  of  Denver  v.  Hays, 
28  Colo.  110,  63  Pac.  311,  it  was  held  that, 
if  several  propositions  are  submitted  as  an 
entirety,  it  is  clear  the  voter  cannot  vote  for 
one  and  against  tbe  other ;  and  that  such  a 
submission  is  in  confilct  with  the  letter,  as 
well  as  the  spirit,  of  our  election  laws,  which 
require  that  in  all  elections  the  people  must 
be  given  an  opportunity  to  openly  and  fairly 
express  their  choice,  and  a  submission  in 
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form  which  prevents  their  freedom  of  choice 
Is  Illegal.  In  the  Hays  Oase,  Gray  v.  Mount, 
45  Iowa,  691,  Is  quoted  from,  where  It  was 
said,  in  speaking  of  the  plan  of  submitting 
several  distinct  questions  which  can  only  be 
voted  for  or  against  as  one,  thnt  it  "resem- 
bles more  the  common  device  of  an  auction- 
eer In  disposing  of  worthless  goods,  whereby 
a  good  article  Is  mingled  with  them  and  made 
to  draw  bids,  •  *  •  rather  than  the 
open,  direct,  and  fair  manner  that  always 
should  prevail  in  elections  by  the  people. 
The  very  letter,  as  well  as  the  spirit,  of  our 
election  laws  condemns  this  plan." 

The  final  question  is.  Can  the  council  law- 
fully refuse  to  submit  a  proposed  amend- 
ment which  embraces  several  distinct  amend- 
ments having  no  relation  to  each  other  in 
such  manner  that  It  can  only  be  votQd  for  or 
against  as  a  whole?  Article  20  does  not  pre- 
scribe how  an  amendment  shall  t)e  submitted. 
If  submitted  by  the  council.  It  must  be  sub- 
mitted in  a  lawful  manner;  and  that  body 
cannot  be  required,  either  by  petitioners  for 
proposed  legislation  or  by  the  Judgment  of  a 
court,  to  submit  proposed  legislation  in  a 
manner  which  would  not  be  legal. 

We  do  not  determine  that  the  proposed 
commission  form  of  government  would  be 
valid  or  Invalid.  That  question  Is  not  pre- 
sented. On  this  subject  what  we  do  deter- 
mine is  that  what  is,  in  effect,  a  new  charter 
cannot  be  framed  by  petition  for  submis- 
sion, but  must  be  formulated  by  a  conven- 
tion of  delegates  possessing  the  qualifications 
prescribed  by  section  4  of  article  20,  selected 
by  the  people  at  an  election  held  for  that 
purpose,  and  then  submitted  to  the  people  at 
a  special  election  for  their  adoption  or  re- 
jection. Article  20  guarantees  to  the  citi- 
zens of  the  city  and  county  of  Denver  the 
right  to  have  a  new  charter  framed  by  dele- 
gates selected  by  themselves  in  the  manner 
therein  prescribed;  and  they  cannot  be  de- 
prived of  that  right  by  persons  initiating  by 
petition  what  is,  in  effect  or  in  fact,  a  new 
charter.  Article  20  prescribes  what  legisla- 
tion may  be  initiated  by  petition.  None  oth- 
er than  what  is  therein  prescril)ed  can  be 
thus  initiated.  It  may  be  that  every  provi- 
sion contained  in  the  proposed  amendment 
is  wise.  With  that  we  are  not  concerned. 
These  are  questions  which  the  electors  must 
determine  for  themselves,  when  lawfully  sub- 
mitted for  their  adoption  or  rejection.  Con- 
stitutional barriers  cannot  be  removed  for 
the  purpose  of  permitting  legislation  to  be 
initiated  by  petition  which  the  Constitution 
inhibits  from  being  so  initiated,  merely  be- 
cause it  may  be  deemed  expedient.  If  they 
are  stricken  down,  the  protection  they  were 
intended  to  afford  cannot  be  invoked  in  the 
future. 

Our  state  Constitution  was  created  by  the 
people  themselves.  It  is  in  the  nature  of  a 
contract  which  they  have  entered  into  with 
each  other.    They  can  no  more  violate  this 


contract  than  individuals  can  violate  tbelr& 
They  are  not  above  this  law,  but  are  bound 
by  its  provisions.  If  it  is  not  observed  by  the 
people  or  enforced,  then  It  is  of  no  avaU; 
and  the  rights  which  it  was  intended  to  pro- 
tect will  be  trampled  upon  with  Impuuity. 
Its  purpose  was  to  place  certain  limitations 
upon  the  fower  vested  in  the  people;  and 
when  they  attempt  to  exercise  a  power  which 
they  do  not  possess,  or  which  is  inhibited  by 
the  fundamental  law  which  they  have  framed 
for  their  guidance  and  protection,  their  ac- 
tion will  be  nugatory.  If,  from  experience, 
it  appears  that  constitutional  restrictions  are 
irlcsome  or  not  advisable,  the  remedy  is  to 
remove  or  change  them  by  amending  that  in- 
strument in  the  manner  the  law  provides, 
and  not  by  overriding  or  Ignoring  them. 

The  judgment  of  the  district  court  should 
be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  proceeding. 

The  writer  is  authorized  to  state  that  Mr. 
Justice  OARRI6UES  concurs  in  this  opinion. 

HILL,  J.  (dissenting).  I  cannot  agree  with 
the  construction  given  article  20  of  the  Con- 
stitution, by  which  the  Judgment  is  affirmed. 
I  do  not  think  decisions  pertaining  to  rules 
of  procedure  governing  legislative  bodies  are 
applicable  to  this  case.  The  Legislature,  as 
a  co-ordinate  branch  of  the  government,  de- 
rives its  power  from  the  whole  people,  which 
power,  generally  speaking,  is  plenary,  imless 
prohibited  by  the  national  or  state  Constitu- 
tion. 

Our  state  Constitution,  except  as  to  manda- 
tory matters,  is  a  limitation  and  not  a  grant 
of  power.  The  reverse  is  the  case  here.  The 
people  of  the  whole  state  adopting  article 
20  of  the  Constitution  granted  or  delegated 
to  a  part  of  the  inhabitants  of  the  city  and 
county  of  Denver,  by  complying  with  cer- 
tain prerequisites,  the  right  to  submit  to 
the  electors  of  the  municipality  a  vote  upon 
certain  matters.  This  is  a  grant  of  power; 
and  petitioners  are  entitled  to  have  submit- 
ted, in  this  manner,  what  is  provided  by  the 
Constitution,  and  nothing  more. 

Plaintiffs  in  error  claim  that  the  instru- 
ment presented  for  submission  is  not  in  fa(t 
an  amendment  to  the  charter  of  the  city  and 
county  of  Denver,  but  ts  a  new  charter, 
which,  under  article  20,  can  only  be  submit- 
ted to  a  vote  through  a  charter  convention, 
as  provided  therein.  If  this  contention  is 
correct,  then  the  judgment  of  the  trial  court 
places  the  council  in  the  position  of  liavin? 
to  submit  to  a  vote  of  the  people  any  propo- 
sition upon  any  question,  regardless  of  their 
duty  or  even  authority,  and  regardless  of 
whether.  If  adopted.  It  would  be  :i  nullity 
from  lack  of  authority  to  submit  it  I  can- 
not concur  in  this  contention.  In  the  absence 
of  language  to  that  effect,  the  mere  name  giv- 
en to  the  petition  is  not  necessarily  control- 
ling on  the  council  or  the  c6urts.  If  this  In- 
strument itself  shows  that  it  is  one  that 


Digitized  by 


Google 


Colo.) 


SPEEB  .V.  PEOPUB 


783 


should  not  be  sabmitted  In  that  manner,  it  Is 
the  duty  of  the  council  to  refuse  to  submit 
it ;  and  the  courts  will  not  compel  the  coun- 
cil to  do  a  thing  they  should  not  do. 

It  will  be  observed  that  the  privileges 
given  are  not  °to  enact  any  measure  into  a 
city  law — ^It  takes  a  majority  to  do  that — 
but  it  is  to  submit  and  thereby  procure  or 
force  an  expression  upon  these  propositions 
by  the  whole  people  of  the  city;  hence  to  ac- 
cept the  construction  contended  for  Is  to  say 
that  the  people  of  the  whole  state  adopting 
article  20  granted  or  delegated  to  a  small 
per  cent,  of  the  electors  of  Denver  certain 
privileges  heretofore  unknown  to  the  city's 
form  of  government,  and  also  vested  them 
with  the  power  to  determine  for  themselves 
the  limitation  upon  the  privileges  thus  grant- 
ed. Let  us  see  to  what  results  the  contri- 
tion might  lead.  Article  20  provides  that 
any  question  submitted  at  a  special  election 
shall  not  again  be  submitted  at  a  special 
election  within  two  years.  Suppose  a  certain 
question  was  submitted  to  a  special  election 
which  resulted  In  the  negative,  and  petition- 
ers, being  dissatisfied,  within  30  days  there- 
after again  petition  and  present  the  same 
proposition  for  submission.  If  the  rule  con- 
tended for  is  correct,  then  petitioners  are 
the  sole  Judges  of  their  right  to  again  have  it 
submitted  at  any  time,  regardless  of  the  pro- 
vision of  the  Constitution. 

The  powers  granted  under  article  »)  are 
limited  to  local  municipal  affairs;  this  court 
has  repeatedly  so  held.  To  affirm  this  Judg- 
ment for  the  reasons  given  is  to  say  that  5 
per  cent,  of  the  electors  can  present  a  peti- 
tion npon  any  question  they  may  desire  to 
secure  the  expression  of  the  electors  of  the 
municipality  by  calling  it  an  amendment  to 
the  city  charter.  This  would  compel  an  elec- 
tion upon  the  theory  that  they  are  the  sole 
Judges  of  the  character  of  the  Instrument, 
and  that  the  city  council  and  courts  had  no 
voice  In  the  matter.  To  illustrate,  many  citi- 
zens believe  in  national  prohibition.  If  6 
per  cent  of  the  electors  of  the  city  thought 
it  desirable  to  secure  by  vote  an  expression 
upon  that  question  for  its  moral  effect,  all 
that  would  be  necessary  would  be  to  procure 
and  present  the  necessary  petition,  designat- 
ing It  an  amendment  to  the  present  charter. 
Again,  if  they  desired,  through  an  election, 
to  procure .  an  expression  concerning  the 
treatment  received  by  the  Jewish  people  from 
the  Russian  government,  all  they  would  have 
to  do  would  be  to  present  a  petition,  labeled 
an  amendment  to  the  city  charter.  Those 
believing  in  the  single  tax  Idea  might  desire 
that  question  submitted  to  the  same  Iclnd  of 
a  vote.  Quite  a  few  inhabitants  of  the  dty 
are  believers  in  the  principles  of  socialism; 
and  If  this  contmtion  Is  to  prevail  I  see  noth- 
ing to  prevent  them,  by  a  petition  signed  by 
5  i)er  cent  of  the  electors  of  the  city,  labeled 
an  amendment  to  the  charter,  from  having  It 
submitted  to  a  vote.  We  might  go  on  with 
Illustrations  indefinitely;    but,  to  my  mind, 


any  one  of  these,  although  applicable  to  ex- 
treme cases,  Is  sufficient  to  demonstrate  that 
such  was  never  intended  by  the  adoption  of 
article  20. 

These  illustrations  are  attempted  to  be 
answered  by  the  statement  that  the  same 
principle  is  applicable  to  the  Legislature 
when  submitting  a  constitutional  amend- 
ment ;  that  In  this  respect  the  power  of  sub- 
mission is  unlimited,  and  cannot  be  questioned 
by  the  courts  prior  to  the  submission.  The  an- 
swer to  this  is  the  conditions  are  not  the  same. 
The  Constitution  limits  the  number  submit- 
ted by  the  Legislature  at  any  one  election  to 
six  articles.  The  members  of  the  Legisla- 
ture are  elected  for  short  terms,  during  which 
period,  if  their  stewardship  is  not  satisfac- 
tory to  their  constituency,  they  are  usually, 
by  the  same  power,  retired  to  private  life 
and  others  chosen  whose  views  are  in  har- 
mony with  the  majority.  They  are  created 
by  the  people,  and  are  responsible  to  the 
people;  they  take  an  oath  of  office  to  per- 
form their  duties.  But  here  the  5  per  cent 
are  not  elected,  and  are  responsible  to  no 
one  for  their  action;  their  term  for  an  abuse 
of  the  privilege  (In  case  of  such  an  abuse)  Is 
unlimited.  Article  20  does  not  provide  for 
any  test  of  good  faith  upon  behalf  of  any  one 
of  the  -petitioners,  or  those  representing  them, 
that  the  thing  proposed  comes  within  the 
privileges  granted.  It  is  said  the  Illustra- 
tions made  are  unreasonable  and  ridiculous, 
when  applied  to  the  intent  and  purpose 
sought  to  be  accomplished.  But  where  is  the 
line  to  be  drawn,  and  who  is  to  draw  it? 
Experience,  especially  as  shown  in  legisla- 
tive bodies,  teaches  one  to  realize  that  cer- 
tain questions  which  may  be  thought  by  one 
person  to  be  unreasonable  or  ridiculous  may, 
in  the  mind  of  another,  be  thought  of  vital 
Importance  as  a  matter  of  education  to  the 
people. 

No  cases  have  been  cited  directly  in  point 
I  think  the  logical  contusion  is  that  pointed 
out  by  Mr.  Dodd  in  his  able  work  upon  the 
Revision  and  Amendment  of  State  Constitu- 
tions, wherein  he  states  what  the  courts  prob- 
ably will  do  wbeu  the  conditions,  such  as 
now  exist  here,  shall  arise.  At  page  233,  ta 
commenting  upon  the  difference  between 
amendments  proposed  by  the  Legislature 
and  tho&e  referred  by  petition,  he  says,  in 
substance,  that  this  practical  difference  will 
probably  incline  the  courts  to  take  the  view 
of  the  California  court  (which  has  heretofore 
applied  the  rule  to  legislative  bodies).  He 
says  that  in  states  which  have  adopted  the 
referendum  it  Is  probable  that  the  courts  will 
restrain  the  submission  of  a  law  improperly 
submitted.  To  Illustrate,  he  says:  "For  ex- 
ample, if  an  Oregon  law  were  proposed  by 
initiative  petition,  but  did  not  comply  with 
the  constitutional  requirement  concerning  Its 
title,  we  may  expect  that  the  courts  should 
restrain  the  submission  of  the  proposal  to 
the  people,  on  the  ground  that  it  is  invalid, 
and  that  the  popular  vote  would  in  any  case 
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be  Ineffective.  This  rule  would  have  the  ad- 
vantage of  obtaining  a  Judicial  decision  upon 
the  validity  of  a  law  at  the  earliest  possible 
moment;  but  It  has  the  disadvantage  of  hav- 
ing such  a  question  passed  upon  in  an  ex 
parte  proceeding,  and  of  extending  still  fur- 
ther the  judicial  control  over  legislation. 
Tet,  as  has  already  been  suggested,  the  Judi- 
cial control  over  the  processes  of  amendment 
and  of  popular  legislation  (by  the  referen- 
dum) will  probably  be  established  along  the 
lines  laid  down  by  the  California  court." 

In  my  opinion,  it  Is  unnecessary  in  this 
case  to  go  as  far  as  the  learned  author  states 
the  courts  will  probably  go  upon  this  subject, 
for  the  reason  that  the  question  here  to  be 
decided  is  whether  the  petitioners  come  with- 
in the  privilege  granted  by  the  Constitution. 
If  they  do,  the  council  should  be  compelled 
to  submit  It  to  a  vote;  If  they  do  not,  then 
It  Is  not  their  duty  to  submit  it,  and  manda- 
mus will  not  lie  to  compel  an  official  to  per- 
form an  act  which  it  Is  not  his  official  duty  to 
perform.  Petitioners  must  comply  with  the 
law,  which  makes  It  the  mandatory  duty  of 
the  council  to  submit  the  matter  to  a  vote. 

I  do  not  wish  to  be  understood  as  saying 
tbat  the  council  can  refuse  to  act  by  ques- 
tioning (In  order  to  have  tested  In  advance) 
the  validity.  If  adopted,  of  an  amendment, 
measure,  or  new  charter,  If  properly  sulh 
mltted,  What  I  mean  to  say  is,  In  my  opin- 
ion, if  the  thing  proposed  is  not  one  which 
the  Constitution  provides  can  be  submitted 
in  this  manner,  then  the  council  have  the 
right,  and  it  is  their  duty,  to  raise  the  ques- 
tion and  have  it  determined  before  submission. 
It  is  the  foundation  of  their  authority  to  act. 
If  they  refuse  to  submit  it,  upon  the  ground 
that  the  constitutional  requirement  has  not 
been  compiled  with  by  the  petitioners,  the 
conrta  will  not  compel  them  to  do  so,  unless 
they  And  the  constitutional  requirements 
have  been  met. 

I  see  no  material  distinction  between  this 
and  other  cases  where  the  Initiative  is  by 
petition;  for  instance,  our  irrigation  district 
act  provides  that  a  certain  nuiilber  of  resl- 
deit  freeholders  may  petition  for  the  pur- 
pose of  establishing  an  irrigation  district 
It  provides  that  the  petition  shall  state  the 
means  proposed  to  supply  water  for  the  Irri- 
gation of  the  land  embraced  therein.  It  far- 
ther provides  the  effect  to  be  given  to  the 
election  held  under  such  petition  which  may 
result  in  the  creation  of  at  least  some  kind 
of  a  quasi  municipal  corporation.  Suppose, 
in  such  a  case,  though  properly  labeled,  the 
substance  of  the  petition  disclosed  that  the 
district  was  to  be  formed  for  the  purpose  of 
building  good  roads,  or  any  other  reason  for- 
eign to  the  privileges  granted  In  the  act, 
would  any  one  contend  that  a  board  of  coun- 
ty commissioners  could  be  compelled  to  call 
an  election  for  the  creation  of  an  irrigation 
district  for  such  a  purpose?  Or  that  they 
could  not,  in  the  first  instance,  question  the 
right  of  the  petitioners  to  decide  for  theuT. 


selves   whether   the   purposes   stated    come 
within    the  privileges  granted? 

Under  certain  conditions,  a  board  of  coun- 
ty commissioners  has  the  right  to  initiate  and 
submit  to  a  vote  of  the  people  of  the  county 
the  question  of  contracting  a  bonded  indebt- 
edness for  the  purpose  of  constructing  a 
courthouse.  Assume,  under  this  authority, 
by  giving  It  the  proper  title,  they  attempted 
to  submit  to  a  vote  of  the  people  the  ques- 
tion of  bonding  the  county  for  the  purpose 
of  erecting  a  building  In  Chicago  or  Omaha, 
within  which  to  store  the  products  of  the 
county,  as  a  medium  of  advertisement — a 
thing  in  the  minda  of  some  commendable, 
and  which  possibly  might  be  beneficial  to  the 
Inhabitants  of  the  county — yet,  under  such 
circumstances,  would  any  one  question  the 
right  of  any  taxpayer  to  enjoin  the  holding 
of  such  an  election? 

It  is  urged  that  this  line  of  reasoning  ap- 
plies only  to  the  wisdom  of  article  20,  which 
we  have  no  right  to  question.  If  it  contained 
language  Justifying  such  a  construction,  I 
would  concede  the  correctness  of  the  posi- 
tion; but,  when  I  consider  what  Is  possible 
to  be  done  under  sudti  a  contention,  I  think, 
before  being  Justified  in  giving  It  such  a  con- 
struction, we  should  surely  know  that  article 
20  specifically  so  provides  in  language  beyond 
any  reasonable  contention.  It  not  having 
done  80,  and  being  a  grant  of  power,  I  can- 
not conceive  that  It  was  Intended  to  give  any 
power  beyond  that  specifically  stated;  and 
I  do  not  think  we  should  read  into  it  some- 
thing not  there,  and  which,  to  my  mind,  is 
not  implied. 

The  fact  that  article  20,  in  substance,  pro- 
vides that  certain-  things  can  only  be  sub- 
mitted in  this  manner,  and  further  provides 
that  the  council  shall  submit  only  those 
which  are  thus  provided  for,  Is  conclusive 
that  It  was  never  intended  to  make  the  peti- 
tioners In  the  first  instance,  or  at  all,  the: 
sole  judges  of  that  question,  but  left  it  as 
many  other  questions  are  left,  to  be  raised 
and  passed  upon  by  the  council  and  the 
courts.  If  the  Instrument  proposed  is  not 
one  authorized  by  the  Constitution  to  be  sab* 
mltted  in  this  manner,  then  the  council  had 
no  more  authority  to  submit  it  than  they 
would  if  article  20  had  never  been  adopted. 
The  council  are  certainly  in  no  different  po- 
sition than  any  other  officer  upon  whom  is 
imposed  certain  official  duties.  When  peti- 
tioned to  perform  an  alleged  duty  it  is  ele- 
mentary that  they  must,  in  the  first  instance, 
pass  upon  whether  ■  or  not  the  act  urged 
comes  within  the  official  duty. 

In  my  opinion,  we  should  now  decide 
whether  this  is  an  amendment,  sundry 
amendments,  or  a  new  charter.  If  an 
amendment,  it  should  be  submitted.  If,  in 
fact,  it  is  a  new  charter,  we  should  deter- 
mine whether  article  20  of  the  Constitation 
authorizes  a  new  charter  to  l>e  submitted 
in  this  manner,  and,  if  it  does,  then  It  should 
be  submitted;  on  the  other  liand,  should  we 
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find  that  it  la  a  new  charter,  and  tinder  ar- 
ticle 20  a  new  charter  can  only  be  Bobmltted 
through  a  charter  conyentlon,  then  It  was 
n<ft  the  duty  of  the  councU  to  submit  It  In 
this  manner;  and,  If  we  find  this  to  be  the 
case,  I  think  we  shonld  at  this  time  so  hold. 

At  the  oral  argument,  I  understood  one 
of  the  leading  counsel  for  the"  defendants 
In  error  to  say  that,  while  the  authorities 
appeared  to  be  otherwise,  yet  If  we  could 
find  a  way  to  now  decide  whether  the  In- 
strument was  one  which  could  be  submitted 
In  this  manner  they  would  be  glad  to  have 
ns  do  so,  as  It  would  then  settle  that  ques- 
tion, and,  in  case  of  Its  submission  and  adop- 
tion, would  leave  it  free  from  future  attacks 
for  that  reason.  I  cannot  agree  that  the 
weight  of  authority  holds  otherwise;  but  I 
do  agree  that  we  should  decide  this  case  now 
on  its  merits,  and  not  wait  until  after  the 
election.  In  my  opinion,  the  whole  contro- 
versy should  be  determined  at  this  time; 
however,  as  a  sufficient  number  of  the  court 
who  Join  In  the  opinion  which  results  In  af- 
firming the  Judgment  think  otherwise,  I  re- 
gard it  Improper  at  this  time  for  me  to  ex- 
press my  views  upon  those  questions.  What 
I  have  said  is  without  intending  to  express 
an  opinion  upon  the  qnestions  of  whether 
the  instrument  proposed  for  submission  Is 
a  measure,  an  amendment,  sundry  amend- 
ments, or  a  new  charter,  or  whether  a  new 
charter  can  only  be  presented  through  a 
charter  convention. 

It  is  also  urged  by  plaintiffs  in  error  that 
this  so-called  amendment  (if,  In  reality,  it 
can  be  construed  as  amending  the  present 
charter)  contains  many  amendments,  and  for 
this  reason  would  be  Invalid  If  submitted  as 
one  amendment,  following  the  well-known 
rule  that,  where  the  people  have  the  right 
to  express  their  choice  upon  each  distinct 
proposition,  this  right  cannot  be  defeated 
by  submitting  them  In  a  manner  to  prevent 
such  expressions.  If  it  is  to  be  submitted 
as  an  amendment  or  amendments,  then  I 
think  this  question  material,  and  one  which 
should  be  determined  at  this  time. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Mr.  JusUce  MUSSER, 
BIT.  JusUce  WHITE,  and  Mr.  Justice  BAIL- 
EY are  of  the  opinion  that,  under  the  facts 
of  this  case,  the  duty  of  the  city  council  to 
call  a  special  election  of  the  qualified  elec- 
tors of  the  city  and  county  of  Denver,  and 
submit  to  a  vote  of  such  electors  the  prop- 
osition petitioned  for  as  a  proposed  amend- 
ment to  the  charter  of  the  municipality,  is 
ministerial  only,  and  should  be  performed; 
and,  further,  that  the  courts  cannot  ques- 
tion or  determine  the  validity  of  the  pro- 
posed legislation  until  it  becomes  a  finished 
legislative  act 

Mr.  Justice  HILL  is  of  the  opinion  that 
the   city  council  Is  vested  with  authority. 


and  it  is  its  duty,  to  determine,  subject  to 
review  "by  the  courts,  whether  the  proposed 
legislation  is  of  the  character  '  for  which 
the  electors  may  petition  under  the  authority 
and  power  vested  in  them  by  the  Constitu- 
tion, and.  If  not  of  such  character,  to  re- 
fuse to  submit  the  measure  to  a  vote  of  the 
electors. 

Mr.  Justice  GABBERT  and  Mr.  Justice 
OARRIGUES  are  of  the  like  opinion  with 
Mr!  Justice  HILL,  and  are  also  of  the  opin- 
ion that  the  council  rightly  refused  to  call 
a  special  election,  for  the  reason,  among 
others,  that  the  commission  form  of  govern- 
ment proposed  Is,  In  effect,  a  new  charter, 
and  that  a  new  charter  cannot  be  framed 
by  petition,  but  must  be  formulated  by  a  con- 
vention of  delegates  possessing  the  qualifica- 
tions prescribed  by  section  4  of  article  20  of 
the  Constitution,  elected  by  the  people  at  an 
election  held  for  that  purpose,  and  then  sub- 
mitted to  the  people  at  a  special  election 
for  their  adoption  or  rejection. 

[2]  As  a  result  of  the  conclusions  reached 
by  the  several  members  of  the  court  partici- 
pating herein,  it  necessarily  follows  that  the 
Judgment  of  the  district  court  stands  af- 
firmed by  force  of  section  438,  Code  of  OlvU 
Procedure,  R.  S.  The  former  per  curiam 
opinion  is  withdrawn,  and  the  motion  for 
rehearing  denied  in  accordance  with  the  rule 
stated  in  Ayers  v.  Bensley  et  al.,  32  Cal.  632. 

CAMPBELL,  a  J.,  not  participating. 

(62  Colo.   4»6) 
GRBGORIC  V.  PERCT-LA  SALLE  MINING 

&  POWER  CO. 
(Supreme  Conrt  of  Colorado.    April  1,  1912.) 

1.  Masteb  and  Servant  (8  107*)— Duty  or 
Mabteb— Safe  Place  to  Work. 

An  employer's -duty  to  use  ordinary  care 
to  provide  ois  employes  with  a  reasonably  safe 
place  to  work  extends  to  ways  for  passing  to 
and  from  work,  or  to  secure  drinking  water, 
or  to  a  place  provided  to  relieve  his  physical 
necessities. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  199-202,  212,  254,  255; 
Dec.  Dig.  f  107.*] 

2.  Master  and  Servant  (g  285*)— Injtjbt  to 
Employ*— Jury  Question. 

In  an  action  to  recover  for  the  death  of  a 
mine  employe  from  falling  into  an  unguarded 
ore  chute,  evidence  held  to  require  the  ques- 
tion whether  negligence  of  the  employer  was' 
the  proximate  canse  of  the  Injury  to  be  sub- 
mitted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  JS  1002,  1003,  1007,  1008, 
1016,  1035,  1043,  1053;   Dec.  Dig.  §  285.»] 

3.  Masteb  and  Servant  (J  217*)— Assump- 
tion OF  Risk. 

A  mine  employ^,  attempting  to  pass 
through  a  stope  with  which  be  was  unfamdiar 
and  in  which  there  was  an'  unguarded  ore 
chute  with  no  light  to  indicate  its  existence, 
assumed  only  the  risks  from  dangers  which  he 
knew  existed,  or  which  by  reasonable  care  he 
could  have  ascertained. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f§  574-600;  Dec.  Dig.  } 
217.*] 
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4.  Negligence  ({  82*)— Contbjbutobt  Nbo- 

LIOENCE. 

Contributory  negligence  vliich  precludes 
a  recovery  for  an  injury  must  be  such  as  co- 
operates in  causing  it  and  without  which,  it 
could  not  have  happened. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |S  112-114;   Dec.  Dig.  i  82.*] 

5.  Master  and  Servant  (8  289*)— Injury  to 
Servant  —  Oontrlbutory  Negligence  — 
Jury  Question. 

Where,  in  an  action  for  a  miner's  death 
from  falling  into  an  unguarded  ore  chute,  the 
question  of  contributory  negligence  was  de- 
pendent upon  inferences  to  be  drawn  from 
acts  and  circumstances  from  which  intelligent 
men  might  honestly  reach  different  conclusibns, 
such  question  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  1089-1132;    Dec.  Dig. 
I  289.»] 
■6.  Exceptions,    Bill   of    (§   56*)  —  Suin- 

cienct. 

A  bill  of  exceptions  which  the  official  court 
'  stenographer  certified  to  contain  a  full,  true, 
and  complete  transcript  of  all  the  evidence, 
and  which  was  O.  K.'d  by  objecting  counsel, 
and  which  the  trial  court  certified  was  ten- 
dered to  him  with  the  request  that  it  be  sign- 
ed and  sealed  and  made  a  part  of  the  record, 
"all  of  which  is  accordingly  done,"  sufficiently 
shows  that  it  contains  all  the  evidence  and 
that  it  was  settled  and  signed  by  the  judge. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  i|  94-96;   Dec  Dig.  |  56.*] 

Appeal  from  District  Court,  Pueblo  Coun- 
ty;  C.  E.  Essex,  Judge. 

Action  by  Marija  Gregoric  against  the 
Percy-La  Salle  Mining  &  Power  Company. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

M.  X  Galllgan,  of  Pueblo,  for  appellant. 
William  B.  Hutton,  of  Denver  (Bruce  B.  Mc- 
fCay,  of  Denver,  of  counsel),  for  appellee. 

GABBERT,  J.  Plaintiff  In  error  brought 
suit  to  recover  damages  sustained  on  account 
of  the  death  of  ber  husband  claimed  to  have 
been  caused  by  the  negligence  of  the  defend- 

.ant  At  tbe  conclusion  of  the  evidence  on 
the  part  of  plaintiff,  the  court  directed  a 
verdict  in  favor  of  defendant  The  motion 
for  such  verdict  was  sustained  by  the  court 
for  tbe  reasons  that  tbe  deceased  bad  volun- 
.tarlly  gone  into  a  place  of  danger,  had  as- 
sumed tbe  risk  of  the  injury  which  resulted 
In  his  death,  and  was  guilty  of  contributory 
negligence.  Plaintiff  brings  the  case  here 
•for  review. 
The  evidence.  In  substance,  was  that  de- 

•  ceased  was  employed  by  the  defendant  com- 
pany in  the  eleventh  level  of  the  mine  it 
was  operating  at  a  point  designated  as  "No. 
3  Raise."  In  order  to  reach  this  point,  it 
was  necessary  to  pass  through  a  stope.    This 

.stope  was  unusually  wide,  and  semicircular 
in  shape.  It  was  built  or  filled  up  with 
square  sets  placed  on   top  of  and  against 

.  each  other.  Over  these  sets,  planks  had  been 
laid  practically  along  tbe  center  of  the 
stope  its  entire  length.  The  planking  was  of 
considerable  width,  but  did  not  entirely  cov- 
er the  sets.    There  was  also  a  track  through 


this  stope  from  tbe  raise  where  deceased 
was  employed  to  what  is  designated  the 
"Percy  incline."-  For  most  of  the  distance 
the  planking  was  on  both  sides  of  the  tra(H£. 
Between  the  rails  of  tbe  track  was  an  open 
ore  chute  some  25  or  30  feet  in  depth.  Tbe 
remainder  of  tbe  space  between  tbe  rails 
was  planked.  The  chute  was  unprotected, 
nor  was  any  light  or  other  signal  displayed 
to  warn  employes  of  Its  existence.  It  had 
been  in  this  condition  for  about  three 
months.  The  stope  was  dark,  being  only 
lighted  by  candles  carried  by  employes.  The 
day  deceased  was  injured,  which  resulted 
in  bis  death,  was  tbe  first  time  he  had  ever 
been  employed  in  tbe  raise  or  had  passed 
through  the  stope  in  question.  The  track 
at  one  place  made  a  sharp  turn.  In  going 
to  his  work  deceased  went  in  with  other 
employes  entering  the  stope  from  the  Percy 
incline.  One  of  these  employes  was  In  ad- 
vance. The  chute  was  between  the  turn  in 
the  track  and  the  raise.  In  going  in,  the 
employ^  with  deceased  fqllowed  tbe  track 
to  near  the  point  where  the  turn  referred 
to  exists,  and  then  left  it,  walking  on  the 
boards  which  bad  been  laid  over  the  square 
sets  to  a  point  on  tbe  track  beyond  the  ore 
chute  which  they  followed  to  the  raise.  It 
does  not  appear  that  deceased  knew  of  the 
existence  of  the  chute  or  that  he.  had  been 
told  that  it  was  within  the  trade.  About 
three  hours  later  he  left  the  place  where 
he  was  at  work,  carrying  a  lighted  candle, 
and  following  the  track,  stepped  into  tbe 
chute,  and  received  injuries  which  resulted 
in  bis  death.  A  candle  lights  but  a  compara- 
tively small  space.  The  purpose  for  which 
he  left  his  place  of  work  and  followed  down 
tbe  track  la  not  definitely  disclosed.  It  ap- 
pears that  drinking  water  was  kept  at  a 
place  in  tbe  mine  which  employes  could  at- 
tain by  following  tbe  track.  This  place  was 
beyond  the  ore  chute.  It  also  appears  that 
in  order  to  reach  the  toilet  room  tbe  same 
course  had  to  be  taken.    - 

[1]  An  employer  is  required  to  use  or- 
dinary care  in  providing  a  reasonably  safe 
place  for  his  employes  to  work  in.  Carleton 
M.  &  M.  Ck).  v.  Ryan,  29  Colo.  401,  68  Pac 
279;  Burnside  v.  Peterson,  43  Colo.  382,  96 
Pac.  256,  17  L.  E.  A.  (N.  S.)  76;  Roche  v. 
D.  &  R.  G.  R.  R.  Co.,  19  Colo.  App.  204, 
73  Pac.  880.  This  rule  extenas  to  ways  of 
ingress  and  egress  through  which  the  em- 
ploy6  must  pass  in  going  to  and  from  bis 
work,  or  to  where  water  is  provided  for 
drinking  purposes,  or  to  a  place  provided 
for  an  employ^  to  relieve  his  physical  ne- 
cessities. 2  Dresser's  Employers'  Liability, 
§  103;  Va.  Bridge  &  Iron  Co.  v.  Jordan,  143 
Ala.  603,  42  South.  73,  5  Ann.  Cas.  709.  See, 
also,  authorities  cited  In  note,  712;  White 
on  Personal  Injuries,  |  44;  Strobel  v.  Gerst 
Bros.  Mfg.  Co.,  148  Mo.  App.  22,  127  S.  W. 
421;  White  on  Mines  and  Mining  Bern.  { 
395. 
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[2]  Applying  this  role,  It  Is  apparent  that 
the  court,  on  the  testimony  to  which  we  have 
referred,  erred  In  directing  a  verdict  in 
favor  of  the  defendant,  for  the  reason  that 
It  was  at  least  sufficient  for  the  jury  to  con- 
sider under  appropriate  instructions  whether 
negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  suffered  by  the  de- 
ceased. The  stope  was  the  means  of  ingress 
and  egress  which  the  defendant  provided  for 
the  use  of  its  employes  in  going  to  and  from 
their  work,  and  also  for  the  other  purposes 
to  which  we  have  referred. 

[3]  The  ore  chute  was  not  guarded,  nei- 
ther was  any  signal  displayed  which  would 
warn  an  employ^  of  Its  existence.  It  does 
not  appear  that  deceased  knew  of  its  exist- 
ence. He  had  never  been  in  the  stope  be- 
fore. He  was  carrying  a  lighted  candle  at 
the  time  of  his  injury,  which  was  the  usual 
means  for  light  provided  for  the  use  of  em- 
ployes when  going  through  passages  in  the 
mine.  He  had  not  passed  over  this  identi- 
cal place  in  the  track  when  going  to  his 
work  a  few  hours  previous.  He  only  as- 
sumed the  risks  from  dangers  which  he 
knew  existed  or  which,  by  the  exercise  of 
reasonable  care,  he  could  have  ascertained. 
Risks  resulting  from  the  negligence  of  an 
employer  are  not  assumed  by  his  employ^ 
unless  be  is  aware  of  the  danger  caused  by 
such  negligence,  or  by  the  exercise  of  rea- 
sonable care  should  have  bad  knowledge  of 
such  danger.  To  have  voluntarily  gone  to 
a  place  of  danger,  deceased  must  necessarily 
have  known  of  it,'  or  by  the  exercise  of  le- 
gal care  discovered  it,  or  Its  existence  must 
have  been  obvioua 

(41  Contributory  negligence  which  pre- 
cludes a  recovery  for  an  injury  must  be  such 
as  co-operates  in  causing  it,  and  without 
which  it  would  not  have  happened.  Jackson 
V.  Crllly,  16  Colo.  103,  26  Pac.  331. 

[5]  From  the  facts  established  by  the  testi- 
mony on  the  part  of  plalntlfiT,  the  most  that 
can  be  claimed  is  that  the  question  of  wheth- 
er the  deceased  was  guilty  of  contributory 
negligence  was  one  from  which  different 
fair-minded  men  might  honestly  draw  dif- 
ferent conclusions.  Where,  in  an  action  for 
a  personal  injury,  the  question  of  contribu- 
tory negligence  of  the  person  injured  is  de- 
pendent upon  inferences  to  be  drawn  from 
acts  and  circumstances  from  which  differ- 
ent Intelligent  men  might  honestly  reach 
different  conclusions,  it  is  for  the  jury  to 
determine,  under  appropriate  instructions, 
whether  or  not  contributory  negligence  has 
been  established.  D.  &  R.  G.  R.  R.  Co.  v. 
.Spencer,  27  Colo.  31.3,  61  Pac.  606,  51  L. 
R.  A.  121. 

[I]  On  behalf  of  defendant  it  is  contended 
that  the  bill  of  exceptions  is  not  sufficient 
to  permit  a  review  of  the  directed  verdict. 


In  support  of  this  contention,  it  is  urged 
that  the  bill  of  exceptions  does  not  purport 
to  contain  all  of  the  evidence  in  the  case, 
and  that  It  does  not  appear  therefrom  that 
the  bUl  of  exceptions  was  certified  and  al- 
lowed by  the  judge.  In  support  of  these 
contentions,  Big  Kanawha  Co.  v.  Jones,  45 
Colo.  381,  102  Pac.  171,  Is  cited.  We  do 
not  think  the  case  is  applicable.  Perhaps 
the  certificate  of  the  trial  judge  to  the  bill 
of  exceptions  is  not  a  model.  It  appears 
from  the  bill  that  the  official  court  stenog- 
rapher certified  that  it  contained  a  full, 
true,  and  complete  transcript  of  all  the  testi- 
mony and  evidence  offered  and  received  on 
the  trial  of  the  cause.  The  bill  was  O.  K.*d 
by  counsel  for  defendant.  The  certlfltate  of 
the  judge  la  to  the  effect  that  the  bill  of 
exceptions  was  tendered  to  him  with  the  re- 
quest that  the  same  be  signed  and  sealed 
and  made  a  part  of  the  record,  "all  of  which 
is  accordingly  done."  We  think  by  this 
certificate,  the  certificate  of  the  stenographer, 
that  the  bill  of  exceptions  contained  all  the 
evidence,  was  adopted  as  correct,  and  that 
it  thereby  appears,  in  connection  with  the 
O.  K.  of  counsel  for  defendant,  that  it  was 
settled  and  allowed  by  the  trial  judge  as  the 
bill  of  exceptions  in  the  case. 

Numerous  propositions  are  argued  by 
counsel  for  defendant  In  support  of  his  con- 
tention that  the  judgment  should  be  affirmed 
which  we  do  not  deem  it  necessary  to  con- 
sider in  detail,  as  they  all  go  to  the  one 
proposition  of  whether  the  testimony  on  the 
part  of  plaintiff  was  sufficient  upon  which 
to  submit  the  case  to  the  jury.  The  duty 
of  an  employer  to  furnish  a  safe  place  for 
bis  employes  to  work  in  extends  to  such 
parts  of  the  premises  as  he  has  prepared 
for  their  occupancy  while  doing  their  work, 
and  such  other  parts  as  he  knows,  or  ought 
to  khow,  that  they  are  accustomed  to  use 
while  doing  it.  Labatt  on  Master  and  Serv- 
ant, §  626;  Harris  v.  United  Steamship  Co., 
75  N.  J.  Law,  861,  70  Atl.  155;  Morris  v. 
Burgess  Sulphite  Fibre  Co.,  70  N.  H.  406, 
47  Atl.  412,  85  Am.  St.  Rep.  6.34. 

The  sole  question  presented  In  the  record 
before  us  is  whether  the  testimony  on  the 
part  of  plaintiff  established  facts  from  which 
it  could  be  inferred  that  the  failure  of  de- 
fendant to  comply  with  this  rule  of  law  was 
the  proximate  cause  of  the  injury  of  de- 
ceased. We  think  it  was  sufficient  to  re- 
quire the  court,  at  the  proper  time,  to  sub- 
mit this  question  to  the  jury  under  appro- 
priate Instructions. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

MUSSER  and  HILL,  JJ.,  concur. 
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MILLAGE3  v.  RICHARDS  et  al. 
(Supreme  Court  of  Colorado.    April  1,  1912.) 

1.  Pbocess   (S  06*}  — Sebvice  bt  PnBua*.- 
noN— Affidavits— Requisites. 

An  affidavit  for  the  publication  of  a  snm- 
mons  which  does  not  contain  the  statements 
required  by  the  statute  will  not  give  the  court 
jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  H  108-120;    Dec.  Dig.  {  96.»] 

2.  Process    (|   96*)  — Sebvice   by  Publica- 
tion—Affidavits— ^Requisites. 

An  affidavit  for  an  order  for  publication 
of  summons,  which  avers  that  the  place  of 
residence  of  defendant  is  unknown,  is  not  suffi- 
cient as  an  averment  that  the  post  office  ad- 
dress of  defendant  is  not  known  to  affiant, 
which  is  required  by  the  statute;  and  a  publi- 
lation  of  summons  on  an  order  made  on  such 
affidavit  does  not  give  the  court  jurisdiction 
over  defendant. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  {J  108-120;   Dec  Dig.  {  96.*] 

8.  Appeal  and  Ehbob  (j  1074*)— Default 
Judgment— Vacation— Rights  of  Pabtieb. 
A  plaintiff  obtaining  a  default  judgment, 
which  is  void  for  want  of  jurisdiction  of  the 
person  of  defendant  because  of  the  insufficien- 
cy of  the  affidavit  for  an  order  for  publication 
of  summons,  is  not  prejudiced  by  the  setting 
aside  of  the  judgment  and  permitting  defend- 
ant to  answer  plaintiff's  cause  of  action  as 
pending,  especially  where  plaintiff  appeared 
generally  in  the  case  after  the  setting  aside  of 
the  judgment,  and  the  case  was  thereafter, 
without  objection,  set  for  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  4248-4252;  Dec  Dig.  | 
1074.*] 

4.  Quietino  Title  ({  87*)— Pleadings— Is- 
sues. 

An  answer  In  a  suit  to  quiet  title,  which 
admits  the  adverse  claim  of  defendant,  denies 
the  other  allegations  of  the  complaint,  alleges 
that  plaintiff's  claims  are  based  only  on  a  void 
tax  title,  and  that  defendant  is  the  ovmer  in 
fee  simple  and  in  possession,  is  sufficient,  and, 
if  sustained  by  proof,  entitles  defendant  to  re- 
lief. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent  Dig.  {  78;    Dec  Dig.  i  37.*] 

Appeal  from  District  Court,  PbllUps  Coun- 
ty; H.  P.  Burke,  Judge. 

Action  by  Jacob  H.  Mlllage  against  San- 
ford  Richards  and  otbers.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Bennett  &  Walrod,  of  Holyoke,  and  Allen 
&  Webster,  of  Denver,  for  appellant.  Robert 
Given,  of  Denver,  for  appellee  Sanford  Rich- 
ards. 

WHITE,  J.  In  November,  1903,  appellant, 
as  plaintiff,  brought  a  suit  to  quiet  title  to  a 
certain  tract  of  land,  under  the  provisions  of 
tbe  statute.  The  appellees  were  named  as 
defendants  therein.  A  summons  was  issued, 
placed  in  tbe  bands  of  the  sheriff  for  service, 
and  the  return  showed  that,  "after  diligent 
search,  the  within-named  defendant  cannot 
be  found  In  my  county."  Thereupon  sum- 
mons by  publication  was  bad.  The  affidavit 
upon  which  the  order  for  publication  of  the 
summons  was  based  failed  to  comply  with 
tbe  statutory  provision  as  to  the  post  office 


address  of  tbe  defendants,  or  that  tbe  same 
was  imlinowiL  Tbe  affidavit  as  to  the  publi- 
cation of  the  summons  was  defective  in  cer- 
tain particulars,  not  necessary  to  name 

April  13,  1904,  a  default  was  enterefl 
against  the  defendants,  and  a  decree  render- 
ed In  accordance  with  the  prayer  of  the 
complaint  Nothing  further  appears  until 
March  9,  1908,  when  the  plaintiff,  by  mo- 
tion supported  by  affidavits,  sought  to  have 
the  affidavit  upon  which  the  order  for  pat>- 
licatlon  of  summons  was  based  amended 
to  conform  to  tbe  statutory  requirements.  A 
inotlon  was  also  made  to  amend  tbe  affidavit 
of  proof  of  publication  of  the  summons,  and 
likewise  to  amend  the  sheriff's  return  of 
service  of  summons.  Thereafter  tbe  cause' 
was  continued  for  the  term.  May  11,  190% 
Sanford  Richards,  one  of  the  defendants 
named,  appeared  specially  and  moved  tbe 
court  to  set  aside  the  Judgment,  and  to  al- 
low him  to  answer,  for  the  reason  that  he 
was  a  defendant  in  the  suit,  and  was  the 
owner  of  tbe  land  described  In  the  complaint; 
that  no  summons  was  ever  served  upon  him, 
and  the  court  acquired  no  Jurisdiction  over 
bis  person;  and  that,  by  reason  of  tbe  non- 
service  of  summons,  the  apparent  Judgment 
was  a  nullity.  Tbe  motions  of  plaintiff  were 
denied,  and  that  of  defendant  sustained.  No- 
vember 17,  1909,  after  answer  filed,  "the 
cause  came  on  regularly  for  trial,"  the  plain- 
tiff and  defendant  Richards  appearing  by 
their  respective  attorneys,  and  the  latter  also 
In  person.  The  plaintiff  refused  to  offer  any' 
proof,  and  upon  motion  of  defendant  Rich- 
ards the  cause  was  dismissed.  From  tbe 
judgment  so  rendered,  plaintiff  prosecutes 
this  appeal. 

[1]  The  refusal  of  the  court  to  permit  the 
affidavit,  upon  which  the  order  for  publica- 
tion of  the  summons  was  based,  to  be  amend- 
ed at  the  time  and  as  requested  was  proper, 
and  In  no  wise  constituted  error.  What  the 
affiant  knew  or  did  not  know,  and  might 
have  stated  in  the  affidavit,  but  did  not,  is 
wholly  Immaterial.  The  Important  thing  is 
what  was  or  was  not  stated  therein.  An  affi- 
davit by  a  person  authorized  by  law  to  make 
the  same,  and  containing  the  statements  re- 
quired by  statute,  was  an  essential  prereq- 
uisite to  give  tbe  court  Jurisdiction  to  pro- 
ceed. Trowbridge  v.  Allen,  48  Cblo.  419, 110 
Pac.  193;  Empire  Ranch  &  Cattle  Co.  f. 
Coldren,  117  Pac.  1005. 

[2]  It  Is  contended,  however,  that,  as  the 
affidavit  contained  the  statement  that  tbe 
place  of  residence  of  the  defendants  was  un- 
known. It  was,  in  legal  effect  a  statement 
that  tbe  post  office  address  of  tbe  defendants 
was  "not  known  to  affiant"  We  do  not  think 
so.  "A  material  distinction  may  exist  be- 
tween one's  post  office  address  and  b&  resi- 
dence address;  the  former  Is  where  he  re- 
ceives his  mail;  the  latter  where  be  resides." 
People  T.  Newell,  49  Colo.  349,  353, 113  Pa& 
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913,  645.  Moreover,  by  an  Inspection  of  tbe 
affidavit  In  tbe  record  of  the  case  of  Empire 
Ranch  If  Cattle  Co.  t.  Coldren,  supra,  we 
tlnd  that  it  Is  therein  stated,  as  In  tbe  affi- 
davit here  involved,  that  the  residence  of  the 
defendant  was  unknown.  We  there  held.  In- 
ter alia,  that,  as  the  affidavit  did  not  men- 
tion the  matter  of  post  office  address,  no 
valid  service  of  summons  by  publication  could 
be  bad. 

[3]  As  the  Code  of  Civil  Procednre  limits 
the  time  in  which  courts  may  vacate  and  set 
aside  their  judgments  to  sis  months  after  the 
expiration  of  the  term  at  which  the  same 
was  rendered,  in  certain  cases,  and  in  others 
to  one  year  after  the  rendition  of  the  Judg- 
ment, it  is  argued  that  the  court  exceeded 
its  Jurisdiction  In  setting  aside  the  judgment 
rendered  in  favor  of  plaintiff  and  permit- 
ting defendant  to  answer.  The  trial  court 
ai^arently  justified  its  action  in  this  respect 
upon  the  theory  that,  plaintiff  having  filed  a 
complaint,  the  action  was  commenced,  and, 
no  jurisdiction  having  been  acquired  of  the 
defendants,  the  apparent  judgment  entered 
was  no  judgment  at  all,  and  the  case  was 
therefore  stiU  pending.  Whether  tbe  trial 
court  was  correct  in  this  view,  we  do  not 
deem  it  necessary  to  determine.  It  is  certain 
that  that  which  subsequently  occurred  in  no 
wise  prejudiced  plaintiff.  The  judgment  set 
aside,  and  of  which  complaint  is  made,  was 
without  force  and  effect,  and  entitled  to  no 
respect  whatever.  Having  no  vitality  at  any 
time,  the  court's  declaration  that  it  was  in- 
valid Injured  no  one.  Elmpire  Ranch  &  Cat- 
tle Co.  V.  Coldren,  supra.  Permitting  de- 
fendant to  answer  was  beneficial  rather  than 
detrimental  to  plaintiff.  Plaintiff  had  ac- 
quired no  rights  under  the  void  judgment, 
and,  if  the  cause  was  ended,  as  he  contends, 
by  virtue  of  such  Judgment,  he  could  only  ac- 
quire rights  by  the  institution  of  a  new  suit; 
whereas,  by  permitting  defendant  to  answer, 
plaintiff's  cause  of  action  was  presently 
pending  and  tbe  Issues  made.  Under  such 
circumstances,  plaintiff  certainly  cannot  com- 
plain. Moreover,  while  plaintiff  objected  to 
the  action  of  the  court  in  the  premises,  his 
appearance  in  the  case  was  general,  and 
thereafter,  without  objection,  the  cause  was 
set  for  trial. 

[4]  The  answer  filed  admitted  the  adverse 
claim  of  defendant,  denied  the  other  allega- 
tions of  the  complaint,  alleged  that  plaintiff's 
claims  were  based  upon  a  void  tax  title,  and 
that  defendant  was  the  owner  of  the  land  in 
controversy  in  fee  simple  and  in  possession 
of  tbe  same.  It  is  claimed  in  the  brief  that 
the  answer  constituted  a  denial  only,  and 
was  wholly  insuSlcIent,  and  because  thereof 
plaintiff  refused  to  Introduce  any  evidence  at 
tbe  trial,  and  was  entitled  to  judgment 
against  such  answer.  We  think  tbe  answer 
sufficient.  It  sets  forth  the  nature  of  defend- 
ant's adverse  claim,  and  asserts  an  Interest 


in  him  and  lack  of  interest  In  plaintiff, 
which,  if  sustained  by  proof,  would  entitle 
defendant  to  relief  in  connection  with  the 
property,  and  comes  clearly  within  the  mle 
recognized  in  decisions  of  this  court. 

As  the  plaintiff  was  in  no  wise  Injured  by 
the  action  of  the  court  in  the  premises,  the 
judgment  Is  affirmed. 

Judgment  affirmed. 

MUSSER  and  BAILET,  JJ.,  concur. 


(52  Colo.   475) 

HUGHES  V.  WEBSTER. 
(Supreme  Court  of  Colorado.    April  1,  1912.) 

1.  Judgment  (8  518*)— Coixatkbai,  Attacks 
— ^What  Constitutes. 

It  is  a  collateral  attack  for  one  to  ques- 
tion in  another  procefdins  the  validity  of  a 
judgment  ordcrinp;  tiie  sale  of  land  under  at- 
tachment proceedings. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  961,  902;  Dec.  Dig.  !  51&*] 

2.  Jcdguent  (I  495*)— C0LI.ATSBAL  Attack 
— Presuuftionb. 

Unless  the  contrary  aflSrmatlvely  appears 
from  the  record,  it  is  conclusively  presumed, 
upon  collateral  attack  against  the  judgment  of 
a  court  of  record,  that  the  court  had  jurisdic- 
tion of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g§  933,  934;   Dec.  Dig.  i  495.*] 

3.  Judgment   (§  504*)— Collatebal  Attack 
— Deficiencies  in  the  Record. 

Mere  failure  of  the  judgment  roll  to  show 
proceedings  which  should  have  been  included 
does  not,  on  collateral  attack,  show  that  tbe 
court  was  without  jurisdiction;  the  rule  be- 
ing the  same  in  attachment  cases. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8i  944-947;    Dec.  Dig.  {  504.*] 

4.  Taxation  (f  671*)— Tax  Title— Sales. 

A  sale  of  land  for  taxes  is  void,  where 
several  noncontiguous  tracts  were  offered  and 
sold  en  masse  for  a  gross  sum. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1354;   Dec.  Dig.  |  671.*] 

5.  Taxation    (J  763*)— Tax  Title— Limita- 
tion OF  Actions. 

A  tax  deed,  showing  on  its  face  that  sev- 
eral noncontiguous  tracts  were  offered  and 
sold  en  masse  for  a  gross  sum,  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation,s 
Cent.  Dig.  |§  1517,  1518;   Dec.  Dig.  |  763.*] 

6.  Taxation    (§   805*)— Tax   Title— Limita- 
tion or  Actions. 

A  tax  deed  void  on  its  face  does  not  set 
in  operation  Mills'  Ann.  St  §  3904,  providing 
a  five-year  limitation  of  actions  for  the  recov- 
ery of  land  sold  for  taxes. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §|  1593-1597;   Dec.  Dig.  §  805.*] 

7.  Advebsk    Possession    (§   82*)— Colob   of 
Title— What  Constitutes. 

Under  Mills'  Ann.  St.  Rev.  Supp.  §  2923e, 
providing  that  every  person  who  shall,  for  sev- 
en successive  years,  continue  in  possession  of 
lands  under  claim  and  color  of  title  made  in 
good  faith,  shall  be  adjudged  to  be  the  owner 
of  such  land,  a  tax  deed  does  not  constitute 
color  of  title  so  as  to  set  the  statute  in  mo- 
tion until  it  has  been  filed  for  record. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  8§  468-471;  Dec.  Dig. 
§  82.*] 


•For  other  easts  (M  sam«  topic  and  saction  NUMBER  in  Dec.  Dig.  4  Am.  Dig.  Key  No.  Series  *  Rep'r  indexes 


Digitized  by 


Google 


790 


122  PACIFIC  REPORTER 


(Colo. 


8.  Adverse  Possession    (5   71*)— Color   of 

Title — What  Constitutes. 

Where  a  patentee's  title  to  land  was  di- 
vested by  the  foreclosure  of  a  deed  of  trust, 
his  deed  to  a  third  person  operates  as  color 
of  title  only  from  the  date  of  its  execution. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §§  415-429;  Dea  Dig. 
S  71.*] 

Appeal  from  District  Court,  Kit  Carson 
County;   W.  S.  Morris,  Judge. 

Action  by  B.  M.  Webster  against  A.  C. 
Hughes.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

George  W.  Taylor,  for  appellant.  Allen  & 
Webster,  of  Denver,  for  appellee. 

GABBERT,  J.  Appellee,  plaintiff  below, 
brought  suit  against  appellant,  as  defendant, 
to  quiet  title  to  a  quarter  section  of  land 
located  in  Kit  Carson  county.  The  defend- 
ant answered,  setting  up  several  defenses. 
To  this  answer  the  plaintiff  filed  a  reply, 
putting  In  issue  Its  affirmative  averments. 
Thft  case  was  tried  to  the  court,  and  Judg- 
ment rendered  In  favor  of  the  plaintiff,  from 
which  the  defendant  has  appealed. 

[1,2]  Plaintiff,  in  order  to  establish  his 
title,  introduced  In  evidence  the  judgment 
roll  of  the  district  court  of  the  city  and 
county  of  Denver,  including  the  judgment 
rendered  In  an  action  in  which  the  appellee 
was  plaintiff,  and  the  Reliance  Trust  Com- 
pany defendant  The  action  was  to  recover 
on  a  money  demand.  An  attachment  was 
issued  and  service  had  upon  the  defendant 
by  publication.  Under  the  attachment  the 
premises  In  controversy  were  levied  upon, 
subsequently  sold  under  exeaition,  and  a 
sheriff's  deed  Issued  to  the  plaintiff.  Counsel 
for  defendant  contends  the  record  in  this 
case  and  judgment  roll  show  tbat  the  judg- 
ment was  Invalid,  for  the  reason  that  the 
court  did  not  acquire  jurisdiction  of  the  de- 
fendant in  the  action.  This  is  a  .collateral 
attack.  As  against  such  an  attack,  the  judg- 
ment of  a  court  of  record  Is  supported  by 
,  the  conclusive  presumption  that  jurisdiction 
was  obtained  of  the  party  against  whom  it 
was  pronounced,  unless  the  contrary  af- 
firmatively appears  from  the  record.  Trow- 
bridge v.  Allen,  48  Colo.  419,  110  Pac.  193. 

It  is  contended  the  judgment  roll  shows 
that  certain  steps  taken  were  not  sufficient 
to  vest  the  court  with  jurisdiction.  We 
think  they  were. 

[3]  It  is  also  contended  the  roll  falls  to 
exhibit  that  certain  other  steps  were  taken. 
The  mere  absence  from  the  judgment  roll  of 
proofs  which  ought  to  have  been  Included 
does  not  establish  affirmatively  In  a  collat- 
eral attack  that  a  court  of  record  was  with- 
out jurisdiction  to  enter  the  Judgment  it  did. 
Farmers'  iTnlon  Ditch  Co.  v.  Rio  Grande 
Canal  Co..  37  Colo.  512,  86  Pac.  1042.  This 
rule  applies  in  attachment  cases.  Burris  v. 
Craig.    Si    Colo.    383.    82    Pac.    944;     Van 


Wagenen  v.  Carpenter,  27  Colo.  444,  61  Pac. 
698. 

[4,  5]  defendant,  in  order  to  establish  ti- 
tle, offered  in  evidence  a  tax  deed  to  the 
premises  In  controversy,  which,  on  objection 
of  the  plaintiff,  was  refused.  It  appeared 
upon  the  face  of  the  deed  that  several  non- 
contiguous tracts  of  land  were  offered  and 
sold  en  masse  for  a  gross  sum.  Such  a  sifle 
is  void,  and  a  tax  deed  which  shows  this 
fact  Is  also  void.  Page  v.  Glllett,  47  Colo. 
289,  107  Pac.  290;  Clark  v.  Huff,  49  Colo. 
197,  112  Pac.  542. 

[6]  The  tax  deed  was  dated  October  22, 
1898,  and  was  recorded  November  27,  1901. 
PlaintifTs  case  was  Instituted  December  21. 
1907.  The  defendant  pleaded  that  plalntltTs 
case  was  not  brought  within  five  years  after 
the  execution  and  delivery  of  the  tax  deed, 
and  for  tbat  reason  its  validity  could  not 
be  attacked  because  of  the  provisions  of  sec- 
tion 3904,  Mills'  Statutes,  which  provide,  in 
substance,  that  an  action  for  the  recovery  of 
land  sold  for  taxes  shall  not  lie  unless  it  be 
brought  within  five  years  after  the  execu- 
tion and  delivery  of  the  deed.  This  limita- 
tion does  not  apply  to  a  tax  deed  void  upon 
its  face.  In  other  words,  a  tax  deed  void 
upon  its  face  does  not  set  in  motion  this 
five-year  statute  of  limitations.  Page  v. 
Glllet,  supra;  Sayre  v.  Sage,  47  Colo.  559. 
108  Pac.  160. 

[7]  The  defendant  also  pleaded  that  for  a 
period  of  seven  successive  years  prior  to  the 
commencement  of  the  action  he  and  his  prior 
grantors  had  been,  and  still  were,  tn  pos- 
session of  the  premises  in  controversy,  in 
good  faith,  under  color  and  claim  of  title. 
By  virtue  of  this  plea  It  Is  contended  by 
counsel  for  defendant  that  the  tax  deed  ex- 
hibited color  of  title  and  should  have  been 
received  in  evidence  by  virtue  of  the  provi- 
sions of  section  2923e,  3  Mills'  Stat.  A  tax 
deed  does  not  constitute  color  of  title  so  as 
to  set  In  motion  this  statute  of  limitations 
until  filed  for  record.    Sayre  v.  Sage,  supra. 

[8]  Patent  from  the  government  for  the 
land  involved  was  issued  to  one  Harold  A. 
Carpenter  in  1891.  In  February,  1902,  Car- 
penter and  his  wife  executed  a  quitclaim 
deed  to  one  Edward  J.  Batle,  a  remote  gran- 
tor of  the  defendant.  These  conveyances 
were  offered  by  the  defendant,  and  received 
In  evidence,  as,  also,  mesne  conveyances, 
from  which  It  appeared  that  whatever  title 
Batle  obtained  from  the  Carpenters  was 
vested  In  the  defendant.  Counsel  contends 
that  this  chain  of  title,  in  connection  with 
the  testimony  regarding  possession  and  pay- 
ment of  taxes,  established  a  title  superior  to 
that  of  plaintiff.  Prior  to  the  Introduction 
of  this  testimony,  plaintiff  had  Introduced 
in  evidence  a  deed  of  trust  from  Carpenter 
upon  the  patented  premises,  and  also  addi- 
tional evidence,  from  which  it  appears  tliat 
this  deed  of  trust  was  foreclosed  under  a 
trustee's  sale,  made  In  1893,  by  virtue  of 
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which  a  deed  to  the  premises  was  executed 
by  the  trustee  named  In  the  deed  of  trust 
to  a  party  who  afterwards  conveyed  the  ti- 
tle thus  acquired  to  the  Reliance  Trust  Com- 
pany. These  proceedings  are  not  attacked, 
and  it  appears  that  thereby  the  title  of  Car- 
penter to  the  premises  was  extinguished; 
consequently,  the  color  of  title  which  Batie 
acquired  by  the  deed  to  him  from  Carpenter 
only  dated  from  the  time  it  was  executed, 
which  was  less  than  seven  years  prior  to 
the  commencement  of  plaintifTs  action.  For 
this  reason,  it  must  be  held  that  defendant 
did  not  acquire  any  rights  under  the  seven- 
year  statute,  by  virtue  of  color  of  title,  ac- 
quired under  the  conveyances  considered. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSEB  end  HILL,  JJ.,  concur. 


(52  Colo.   478) 

FLORENCB  &  CRIPPLE  CREEK  B.  CO.  v. 

RADETSKY. 
(Supreme  Court  of  Colorado.    April  1,  1912.) 

1.  Rkpi,ktir  ({  10*)— Right  of  Action— Dk- 

FBNSES. 

Replevin  wiU  not  lie  against  a  railroad 
company  for  goods  taken  from  it  by  constable 
under  a  search  warrant;  it  appearing  that  the 
goods  were  seised  before  demand  for  posses- 
sion by  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  ||  69-82;    Dec.  Dig.  {  10.»] 

2.  Cabbiebs  (I  92*)— Liability  as  to  Goods 
Seized  undeb  Pbocess— Replevin. 

Though  goods  in  the  possession  of  a  rail- 
road company  for  shipment  were  taken  from 
its  possession  by  a  constable  under  a  void 
writ,  the  consignor,  who  knew  of  that  proceed- 
ing, cannot  maintain  replevin  against  railroad 
company;  it  being  his  duty  to  intervene  and 
protect   his  rights, 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  343,  364-866;  Dec.  Dig.  {  92.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  George  W.  Allen,  Judge.' 

Action  by  M.  S.  Radetsky  against  the 
Florence  &  Cripple  Creek  Railroad  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded,  with  directions. 

Defendant  in  error,  plaintUF  below, 
brought  suit  in  replevin  against  plaintiff  in 
error,  as  defendant,  to  recover  possession 
of  a  lot  of  copper  Junk  of  the  alleged  value 
of  $270,  and  also  $100  damages  for  Its  un- 
lawful detention.  The  complaint  alleged 
that  at  the  time  of  the  institution  of  the 
suit,  and  for  some  time  prior  thereto,  the 
def«tdant  was  In  possession  of  the  Junk  at 
its  freight  depot,  in  the  town  of  Goldfleld, 
and  that  demand  for  its  possession  had 
been  made  and  refused.  With  this  com- 
plaint, an  affidavit  in  replevin  was  filed, 
and  four  days  later,  the  necessary  bond  hav- 
ing  been    filed,   a  writ   of   replevin   Issued. 


This  writ  was  directed  to  the  sheriff  of 
Teller  county,  who  made  no  return  thereon, 
as  he  claimed  the  junk  was  then  in  his  pos- 
session in  his  official  capacity.  The  answer 
denied  the  allegations' of  the  complaint,  and 
Bet  up  the  further  defense  that  the  junk 
was  never  delivered  or  accepted  by  the  de- 
fendant, but  was  seized  by  a  constable,  un- 
der process  of  law,  before  delivery,  and 
later,  under  order  of  court,  was  seized  by 
the  sheriff  of  Teller  county,  and  taken  into 
his  possession,  who  has  ever  since  held  pos- 
session of  it.  To  this  answer,  the  plaintiff 
filed  a  replication,  putting  in  issue  its  af- 
firmative averments. 

The  trial  of  the  case  resulted  in  a  verdict 
that  plaintiff  was  entitled  to  the  possession 
of  the  property  in  controversy,  that  its  val- 
ue was  $270,  and  assessed  damages  for  its 
detention  in  the  sum  of  $206.64.  On  this 
verdict,  a  judgment  was  rendered  in  favor 
of  plaintiff  in  the  sum  of  $476.64.  The  de- 
fendant has  brought  the  case  here  for  re- 
view on  error,  and  assigned  the  following 
errors:  That  the  verdict  and  Judgment 
are  contrary  to  the  evidence  and  the  law; 
that  the  trial  court  erred  in  denying  defend- 
ant's motion  to  direct  a  verdict  in  Its  favor, 
interposed  at  the  time  plaintiff  rested,  and 
again  renewed  at  the  close  of  all  the  evi- 
dence; that  the  verdict  is  excessive;  and 
that  the  court  erred  in  Instructions  given. 

The  instructions  complained  of  are  to  the 
effect  that,  if  it  appeared  from  the  evidence 
that  plaintiff  was  the  owner  of  the  property 
in  controversy,  delivered  it  to  the  defend- 
ajit  at  Goldfield  for  shipment,  and  demand- 
ed possession  of  such  property  from  the  de- 
fendant, and  that  the  latter  refused,  either 
to  ship  the  property,  or  deliver  it  to  the 
plaintiff,  then  a  verdict  should  be  rendered 
in  Ills  favor,  and  that  if  it  appeared  from 
the  testimony  that  plaintiff  made  an  ar- 
rangement with  defendant  to  ship  the  prop- 
erty from  Goldfield  to  Denver,  and  there- 
after, and  in  pursuance  of  such  arrange- 
ment, placed  it  in  the  freight  depot  or  upon, 
the  freight  platform  of  defendant,  with  the 
knowledge  and  consent  of  its  agent  at  that 
point,  and  that  the  plaintiff,  under  such  an 
arrangement,  had  nothing  further  to  do 
with  the  property  before  shipment,  then  the 
property  was  in  the  possession  of  the  de- 
fendant from  the  time  it  was  unloaded  and 
placed  upon  the  defendant's  platform  or  in 
Its  freight  '  depot;  and  it  la  not  material 
whether  a  bill  of  lading  was  issued  or  not. 

The  testimony  on  behalf  of  plaintiff  was 
to  the  effect  that  he  had  purchased  the 
junk  In  controversy,  which  appears  to  liave 
consisted  of  copper  wlre^  and  delivered  it 
to  the  defendant  at  its  depot  in  Goldfield 
for  shipment  to  Denver;  that  subsequently 
he  requested  the  agent  of  defendant  to  is- 
sue a  bill  of  lading  therefor,  which  was  re- 
fused, for  the  reason  that  either  the  sheriff 
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of  Teller  comity,  'or  a  constable,  had  told 
Him  not  to  deliver  possession  to  any  one. 
His  testimony  is  also  to  tbe  effect  that  at 
tbe  time  of  tbis  demand  and  refusal  to  Is- 
sue a  bill  of  lading,  or  deliver  blm  posses- 
sion, that  tbe  junk  was  then  In  the  freight 
deix>t  of  tbe  defendant  Tbe  substance  of 
the  testimony  on  behalf  of  defendant  was 
that  the  ,1unk  had  been  unloaded  upon  or 
near  tbe  depot  platform;  that  at  the  time 
of  plaintiff's  request  for  a  bill  of  lading  It 
was  seized  by  a  constable  by  placing  a  cus- 
todian over  it;  that  for  this  reason  a  bill 
of  lading  was  refused;  that  the  Junk  re- 
mained on  the  platform  for  a  day  or  two 
in  charge  of  tbe  constable  and  his  represen- 
tative, when  It  was  turned  over  to  the  sher- 
iff of  Teller  county;  that,  when  plaintiff 
demanded  the  return  of  the  junk.  It  was 
then  in  possession  of  the  sheriff,  and  had 
been  removed  by  him;  that  plaintiff  and 
one  Grimes  had  been  arrested  for  stealing 
the  junk  under  a  warrant  Issued  by  a  Jus- 
tice of  the  peace  at  Victor;  that  a  search 
warrant  had  also  been  issued  In  that  i(ro- 
ceeding,  on  an  Information  charging  that 
the  stolen  property  was  concealed  about  the 
premises  of  the  defendant  railroad  company 
at  Victor;  that  by  virtue  of  this  warrant 
the  constable  seized  the  junk  by  placing  a 
custodian  in  charge;  that  the  trial  of  the 
case  before  the  Justice  resulted  In  the  dis- 
charge of  the  plaintiff,  but  Grimes  was 
bound  over  to  the  next  term  of  the  district 
court;  that  the  Justice  of  the  peace  found 
the  junk  taken  in  charge  by  the  constable 
under  tbe  search  warrant  had  probably  been 
stolen,  and  ordered  it  held  or  turned  ovet 
by  the  constable  to  the  sheriff  of  Teller 
county  to  await  the  action  of  the  district 
attorney.  It  appears  that  the.  junk  was  de- 
livered to  the  sheriff;  that  he  stored  and 
held  it  for  two  or  three  months,  when  it 
was  turned  over  by  him,  under  order  of 
court,  to  other  parties,  who  claimed  to  be 
the  owners  thereof.  The  demand  of  plain- 
tiff for  a  bill  of  lading  or  the  possession  of 
the  Junk,  according  to  his  testimony,  was 
made  on  the  29th  or  3l8t  of  August. 

It  appears  from  the  docket  of  the  Justice 
of  the  peace  and  from  his  testimony  that 
tbe  junk  was  brought  into  his  court  by  the 
constable,  who  seized  it  under  tbe  search 
warrant  Issued.  This,  according  to  his  evi- 
dence, was  on  the  2Sth  of  August.  It  fur- 
ther appears  from  his  docket  that  on  that 
date  Radetsky  was  discharged,  but  that 
Grimes  was  held,  and  required  to  furnish  a 
bond,  which  was  given,  and  that  he  (the 
justice)  then  directed  the  constable  to  turn 
the  property  over  to  the  sheriff.  It  also 
appears  from  his  docket 'that  he  foond  the 
copper  junk  which  had  been  seized  under 
the  search  warrant  bad  probably  been  stol- 
en, and  he  therefore  ordered  that  it  be  held 
or  turned  over  :by  the  proper  officers  to  the 
sheriff  to  await  the  action  of  the  district 


attorney,  or  such  proceedings  as  might  be 
appropriate  to  determine  its  ownership. 

The  action  was  instituted  by  plaintiff  Sep- 
tember 8tb  next  succeeding  the  proceedings 
before  the  Justice  of  the  peace,  and  we 
think  tbe  evidence  discloses,  without  dispute, 
that  on  that  date,  and  prior  thereto,  the 
wire  was  in  possession  of  the  sheriff,  stored 
in  a  back  room  of  his  office. 

Schuyler  &  Schuyler  and  Robert  S.  EUl- 
son,  of  Denver,  for  plaintiff  in  error.  Redd. 
Stidger  &  Benson,  of  Denver,  for  defendant 
in  error. 

GABBERT,  J.  (after  stating  the  facta  as 
above).  [1]  Replevin  will  not  lie  against 
one  not  actually  or  constructively  in  pos- 
session of  the  property  in  controversy  when 
the  action  is  commenced  (Bruce  v.  Horn,  U 
Colo.  App.  316,  62  Pac.  1036;  Rachofsky  v. 
Benson,  10  Colo.  App.  178,  74  Pac  657;  WU- 
Us  V.  DeWltt,  3  S.  D.  281,  52  N.  W.  1090; 
Cobbey  on  Replevin,  J  64),  unless  prior 
thereto,  and  subsequent  to  demand  for  the 
possession,  be  has  concealed,  removed,  or 
disposed  of  it  for  the  purpose  of  avoiding 
the  writ  and  defrauding  tbe  plaintiff  of  his 
right  to  such  property.  Deprelst  v.  Mc- 
Kinstrey,  38  Neb.  194.  56  N.  W.  806;  Cob- 
bey on  Replevin,  |  66.  The  case  at  bar 
does  not  come  within  this  exception,  as  it 
appears,  without  dispute,  that  the  wire  was 
in  the  possession,  or  under  the  control,  of 
either  the  constable  or  sheriff  at  the  time 
plaintiff  demanded  possession,  and  when 
the  action  was  commenced,  and  that  such 
possession  was  surrendered  In  good  faith. 

[2j  Counsel  for  plaintiff  urge  that  the  de- 
fendant cannot  justify  tbe  taking  of  the 
wire  from  its  possession,  for  tbe  reason 
that  the  proceedings  and  process  under 
which  it  was  taken  were  void;  that  the 
taking  was  a  trespass,  and  it  was  therefore 
its  duty  to  maintain  its  possession  and  re- 
take the  wire,  and,  having  failed  to  do  so, 
tbe  constructive  possession  of  tbe  subject- 
matter  of  controversy  remained  in  the  de- 
fendant, and  the  action  can  be  maintained. 
This  question  is  not  involved.  Plaintiff 
knew  of  tbe  claim  of  the  constable^  or  sher- 
iff, or  both,  to  tbe  wire,  aud  also  knew  that 
they  were  in  possession  of  it,  and  claiming 
the  right  to  its  possession,  as  against  the 
railroad  compapy;  and  it  was  therefore  the 
duty  of  plaintiff  to  assert  and  protect  his 
rights.  If  he  had  any  remedy,  it  was 
against  the  otficlals  who  seized  the  wire. 
See  Jensen  v.  Eagle  Ore  Co.,  47  Colo.  306, 
107  Pac.  250,  33  L.  R.  A.  (N.  S.)  681,  and 
note,  19  Ann.  Cas:  519, 

The  Judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded,  with  direc> 
tions  to  dismiss  at  cost  of  plaintiff. 

Reversed  and  remanded,  with  directiona. 

MUSSER  and  HILL^  JJ.,  concur. 
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MIM^R  r.  DAVIS*  ESTATE. 
(Sapreme  Court  of  Colorado.    April  1,  1912.) 

1.  Contracts   (|  99*)— Duress— Evidence. 

Oral  testimoity  to  avoid  a  written  contract 
for  duress  must  show  with  reasonable  certain- 
ty that  the  complaining  party  was  compelled 
to  contract  by  such  illegal  acts  as  forced  him 
to  do  what  he  would  not  have  done  voluntarily. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
CenL  Dis.  {§  448-458;    Dec.  Dig.  |  99.*] 

2.  CoiTTRACTB    (I   99*)— Duress— EviDKNCB— 
Sdfficienct. 

In  an  action  to  recover  money  obtained 
through  written  contracts  alleged  to  have 
been  procured  under  duress,  evidence  htld  In- 
sufficient to  overcome  ti^  presumption  that 
they  were  voluntarily  executed  or  acquiesced 
in  by  the  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {§  448-453;    Dec.  Dig.  «  99.*] 

3.  Contracts  (|  97*)— Duress— Estoppix. 

Where  one  delayed  nearly  two  years  and 
until  after  the  death  of  the  other  contracting 
part:F  to  object  to  a  contract  in  which  she  had 
acquiesced,  and  where  during  such  time  she 
accepted  an  assignment  of  the  contract  and 
benefits  under  it  in  the  nature  of  a  conveyance 
of  certain  property,  and  executed  a  deed  of 
trust  as  in  the  contract  provided,  and  all  her 
acts  in  relation  to  the  contract  indicated  a 
recognition  of  its  validity,  she  was  then  es- 
topped from  claiming  that  it  was  procured 
from  her  under  duress. 

(Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  442-446;   Dec.  Dig.  {  97.») 

4.  Contracts   (§  95*)— Duress. 

An  agreement  obtained  by  one  having  ti- 
tle to  certain  lode  claims  and  to  an  overdue 
note  secured  by  a  deed  of  trust  on  certain 
placer  claims,  under  threat  that,  if  the  agree- 
ment was  not  made,  he  would  handle  the  prop- 
erty to  suit  himself,  was  not  obtained  under 
duress;  it  t>eing  neither  coercion  nor  duress 
to  threaten  to  do  what  one  has  a  legal  right 
to  do. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  f§  431-440;   Dec  Dig.  {  95.*] 

5.  Contracts  (J  96*)— Duress. 

A  contract  made  under,  duress  is  merely 
voidable  and  not  void. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  431-440;   Dec.  Dig.  {  95.*] 

EIrror  to  District  Court,  Paeblo  County; 
J.  E.  Rlzer,  Judge. 

Action  by  Mary  Miller  against  the  estate 
of  B.  W.  Davis,  May  Beubam,  administratrix. 
From  Judgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

Plaintiff  In  error,  as  claimant,  filed  a 
claim,  consisting  of  two  separate  causes  of 
action,  in  the  county  court  of  Pueblo  county 
against  the  estate  of  E.  W.  Davis,  as  follows: 
(1)  To  amount  realized  by  deceased  from  an 
undivided  one-fourth  Interest  in  certain  plac- 
er claims  (naming  them)  in  the  Cripple  Creek 
mining  district,  $2,500,  and  Interest  on  same 
from  April  1,  1901,  at  the  rate  of  12  per  cent, 
per  annum;  and  (2)  to  amount  realized  by 
the  deceased  for  an  undivided  one-fourth  In- 
terest in  certain  lode  mining  claims  (naming 
them)  in  the  Cripple  Creek  mining  district, 
in  the  sum  of  $650,  with  interest  on  the  same 
from  January  1,  1003,  at  the  rate  of  12  per 


cent  per  annum.  The  county  court  allowed 
her  claim,  from  which  the  administratrix  ap- 
pealed to  the  district  court,  where  a  trial 
before  a  Jury  resulted  in  a  verdict  in  favor  of 
claimant.  On  motion  of  the  administratrix 
the  verdict  wa&  set  aside,  and  a  new  trial 
granted.  At  a  second  trial  before  a  Jury  the 
court  sustained  a  motion  for  nonsuit,  and 
dismissed  the  action.  Claimant  brings  the 
case  here  for  review  on  error.  Her  right 
to  the  Items  of  her  account  is  based  upon 
the  ground  that  the  sums  thereby  claimed 
were  obtained  from  her  by  the  deceased 
under  diuress.  To  substantiate  her  claim 
against  the  estate  upon  this  ground,  her  ver- 
sion, from  the  testimony  upon  which  the 
nonsuit  was  granted,  Is  substantially  as  fol- 
lows: The  title  to  the  lode  claims  was  in 
the  Cambria  Mining  Company.  A  judgment 
was  obtained  against  this  company  by  one 
Everett  in  the  sum  of  $1,500.  Mrs.  Miller 
claimed  she  owned  a  one-half  interest  In  this 
judgment.  Execution  issued  thereon  and  the 
property  was  sold,  the  certificate  being  Is- 
sued to  Everett  Mrs.  Miller  had  agreed  to 
purchase  Everett's  interest  In  the  certificate, 
and  thus,  if  a  sherlflT's  deed  issued,  obtain 
full  title  to  the  lode  claims.  The  certificate, 
however,  was  assigned  by  Everett  to  a  Mrs. 
Brooke.  Mrs.  Miller  claims  to  have  obtain- 
ed an  agreement  from  Mrs.  Brooke  to  as- 
sign the  certificate  for  $750.  She  was  with- 
out funds,  and  through  her  husband  Davis 
was  solicited  to  advance  money  and  take 
an  interest  In  the  lode  claims,  with  the  view 
of  organizing  a  corporation  to  take  them 
over.  Davis -was  told  about  this  time  that 
Mrs.  Miller  needed  the  sum  of  $2,000  within 
a  few  days  with  which  to  arrange  for  the 
sheriff's  deed,  and  discharge  other  indebted- 
ness then  due.  After  examining  the  claims, 
Davis  told  her  that  he  did  not  think  he 
could  form  a  corporation  within  the  time 
necessary ;  but  that  he  might  loan  her  mon- 
ey to  the  amount  of  $2,000  or  $2,500,  but  did 
not  think  the  lode  claims  were  sutficlent  se- 
curity for  either  of  these  amounts.  About 
this  time  negotiations  were  opened  between 
the  parties  for  the  placer  claims.  The  title 
to  these  properties  was  in  the  name  of  one 
Swnnqulst  but,  in  fact,  belonged  to  Mrs. 
Miller.  They  were  Incumbered  by  a  deed  of 
trust,  to  secure  something  over  $200,  which 
was  then  past  due.  The  holder  of  this  obli- 
gation was  demanding  payment.  Davis  pur- 
chased the  note  and  deed  of  trust,  and  later 
took  an  assignment  of  the  sheriffs  certificate 
on  the  lode  claims  from  Mrs.  Brooke,  for 
which  he  paid  the  sum  of  $760,  and  directed 
the  husband  of  plalntitF  to  secure  a  deed 
from  Swanqulst  to  the  placer  property.  Mrs. 
Miller  was  present  when  the  arrangement 
was  made  for  the  purchase  of  the  sheriff's 
certificate  from  Mrs.  Brooke,  and  represtot- 
ed  by  counsel.  At  this  stage  of  the  negotia- 
tions, claimant  contends  (and  there  is  some 
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testimony  to  the  effect)  that  Darls  had 
agreed  orally  to  loan  her  on  the  lode  and 
placer  claims  the  sum  of  $2,500;  that  sub- 
sequently he  refused  to  carry  out  this  ar- 
rangement, saying  that  he  now  held  the  sher- 
iff's certificate  and  an  overdue  note  secured 
by  deed  of  trust  on  the  placer  property,  and 
that,  instead  of  loaning  the  money,  he  had 
concluded  to  have  an  agreement  entered  Into 
between  himself  and  Swanquist;  and  that, 
if  It  was  not  accepted,  he  would  handle  the 
property  to  suit  himself.  This  contract  pro- 
vided, in  substance,  so  far  as  material  to 
consider,  that  Davis  was  to  pay  Swanquist 
12,500,  divided  Into  a  first  payment  of  $2,000, 
and  a  final  payment  of  $500.  It  further  pro- 
vided that  Davis  was  to  be  an  owner  of  a 
one-fourth  interest  in  the  placer  and  lode 
claims.  It  also  provided  that,  if  either  group 
of  claims  was  sold  within  eighteen  months, 
Davis  was  to  receive  $2,500,  paid  under  the 
terms  of  the  contract,  and  any  moneys  he 
might  advance  in  perfecting  and  defending 
the  title  to  the  properties ;  but  In  case  such 
a  sale  was  not  made  within  that  period,  and 
Davis  had  not  been  repaid  the  $2,500  men- 
tioned, that  then  he  would  transfer  an  un- 
divided three-fourths  Interest  in  the  prop- 
erties to  Swanquist,  and  would  talce  a  trust 
deed  thereon  to  secure  the  payment  of  the 
$2,500  and  other  moneys  he  might  have  ad- 
vanced under  the  terms  of  the  contract,  to 
be  evidenced  by  a  note  to  run  for  three 
years.  Mrs.  Miller  claims  to  have  objected 
to  this  arrangement.  In  answer  to  this  ob- 
jection, Davis  stated  that,  having  title  to  the 
lode  claims,  and  an  overdue  note  secured  by 
deed  of  trust  on  the  placers,  if  the  contract 
was  not  accepted,  he  would  handle  the  prop- 
erty to  suit  himself.  Mrs.  Miller's  husband 
then  endeavored  to  secure  money  with  which 
to  pay  off  Davis,  but  was  not  successful. 

The  contract  was  signed  by  Davis  in  Pueb- 
lo, on  June  26,  1S99,  and  was  taken  to  Crip- 
ple Creek  by  claimant's  husband,  and  there 
signed  by  Swanquist  two  days  later.  On 
April  25,  1900,  the  contract  was  assigned 
by  Swanquist  to  Mrs.  Miller.  The  property 
was  not  disposed  of  within  the  18  months 
mentioned  in  the  contract.  It  remained  in 
full  force  and  effect  without  any  objection 
on  the  part  of  either  Mrs.  Miller  or  her  bus- 
band,  until  June,  1901,  when  Mr.  Miller  met 
Davis  at  Cripple  Creek,  and  offered  to  repay 
him  the  money  he  had  advanced,  and  de- 
manded that  he  return  Mrs.  Miller  her 
property.  This  was  refused.  Later,  In  the 
same  month,  a  similar  offer  and  demand  was 
made,  which  Davis  again  refused,  saying 
that  the  only  thing  he  would  do  would  be 
to  deed  back  a  three-fourths  interest  in  the 
property  and  take  a  deed  of  tru.st  thereon 
for  $2,775,  drawing  interest  at  the  rate  of 
12  per  cent,  per  annum  for  three  years.  The 
next  day  Mrs.  Miller  personally  made  a  sim- 
ilar offer  and  demand,  which  was  refused. 
Upon  this  date.  June  22.  1001,  Davis,  in  ac- 
cordance with  the  terms  and  conditions  of 


the  contract,  deeded  to  Mrs.  Miller  a  three- 
fourths  Interest  in  the  property,  and  she  ex- 
ecuted a  deed  of  trust  as  In  the  contract  pro- 
vided, to  secure  $2,775  due  In  three  years 
from  December  26,  1900,  with  interest  at  12 
per  cent,  per  annum.  On  the  t>ack  of  the 
contract,  at  the  time  of  these  transactions, 
she  indorsed  a  receipt,  whereby  she  ac- 
knowledged having  received  a  deed  from  Da- 
vis for  a  three-fourths  interest  in  the  prop- 
erty therein  mentioned,  which  she  accepted 
In  full  satbfactlon  of  the  contract,  and,  In 
consideration  of  Its  having  been  satisfied, 
surrendered  it  to  Davis.  This  was  signed  by 
herself  and  witnessed  by  her  husband.  She 
claims  that,  when  these  instruments  were 
executed,  Davis  told  her  that,  unless  she 
signed  them  then,  he  would  sell  the  property 
to  whom  he  pleased. 

At  the  time  of  these  transactions,  claim- 
ant procured  the  placing  by  Davis  of  deeds 
to  her  for  a  one-fourth  interest  In  the  lode 
and  placer  claims,  in  escrow  in  the  First 
National  Bank  of  Pueblo.  The  deed  to  the 
placer  properties  was  to  l>e  delivered  on 
payment  of  $2,500,  and  the  deed  to  the  lode 
claims  on  payment  of  $1,500.  The  escrow 
time  limit  was  April  21,  1902.  Prior  to  June 
22,  1901,  Mrs.  Miller  had  learned  that  tbe 
city  of  Victor  was  considering  the  placer 
ground  as  a  reservoir  site,  and  had  opaied 
negotiations  with  the  city  authorities  look- 
ing towards  a  sale.  A  little  later  the  Alt- 
man  Water  Company  began  a  suit  to  con- 
demn the  placers,  or  a  part  thereof,  for  n 
reservoir  site  to  furnish  water  to  the  town 
of  Altman.  In  this  suit  E.  E.  Miller,  tbe 
husband  of  claimant,  E.  W.  Davis,  G.  A 
Swanquist,  and  others,  were  named  as  par- 
ties defendant.  Mrs.  Miller  was  not  made  a 
party,  but  on  July  23,  1901,  a  month  after 
she  had  accepted  a  deed  for  three-fourtbs 
Interest  in  the  properties,  and  executed  a 
deed  of  trust  thereon  to  Davis,  she  filed  a 
cross-petition  in  tbe  condemnation  proceed- 
ings, wherein  she  stated,  under  oath,  tbat 
she  was  the  owner  of  record  of  an  undivided 
three-fourths  interest  In  fee  to  the  placers 
descrit>ed  In  the  petition  for  condeomatian, 
and  tliat  the  remaining  one-fourth  interest 
in  and  to  the  premises  belonged  to  E.  W. 
Davis,  one  of  the  parties  to  the  proceedhig. 
She  then  states  that  she  held  a  written  op- 
tion from  Davis  to  purchase  the  one-fourth 
interest  in  the  placers  for  the  sum  of  $2.- 
500,  which  was  given  her  for  a  valuable  con- 
sideration before  the  commencement  of  tbe 
condemnation  proceedings,  and  that,  in  ac- 
cordance with  such  option,  Davis  had  execut- 
ed and  acknowledged  a  deed  conveying  his 
interest  In  the  placers,  and  deposited  it  iu 
the  First  National  Bank  of  Pueblo.  While 
the  condemnation -proceedings  were  pending, 
and  after  the  instruments  of  June  22,  1901, 
had  been  executed  and  delivered,  claimant's 
husband  wrote  a  letter  to  Davis,  in  wbieb 
he  stated  that  it  might  require  a  long  time 
to  settle  the  litigation  with  tbe  Altman  >Va- 
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ter  Company,  and  that  it  he,  Davis,  would 
accept  $1,500  for  a  release  for  his  deed  of 
trust  on  the  placers  and  |1,000  for  his 
quarter  Interest  therein,  be,  Miller,  could 
sell,  subject  to  the  lawsuit,  which  would  en- 
able them  to  get  their  money  at  an  early 
date,  and  avoid  further  litigation,  and  that. 
If  his  offer  was  not  accepted  in  10  days,  be 
would  be  compelled  to  sell  Mrs.  Miller's 
three-fourths  interest  to  whoever  desired  to 
purchase,  and  leave  him  (Davis)  and  his 
future  partners  to  fight  the  case  themselves. 
Mrs.  Miller  sold  the  placers  to  the  city  of 
Victor  for  $9,709.  Out  of  this  sum  she  dis- 
charged the  indebtedness  secured  by  the 
deed  of  trust  by  the  city  of  Victor,  assum- 
ing the  payment  of  her  note  to  Davis,  which 
it  afterwards  paid.  The  city  also  took  up 
the  deed  to  her  from  Davis  for  a  one-fourth 
interest  In  the  placers  thereby  conveyed  by 
depositing  in  the  banli,  according  to  the  es- 
crow instructions,  the  sum  of  $2,500  to  the 
credit  of  the  grantor.  The  remainder  of  the 
purchase  price  was  paid  to  Mrs.  Miller  in 
cash.  By  this  transaction  the  deed  of  trust 
on  the  lode  claims  was  also  satisfied  and  re- 
leased. At  her  solicitation  an  extension  of 
the  escrow  limit  as  to  the  lode  claims  was 
granted  to  January  1,  1903.  In  January, 
1902,  there  appears  to  have  been  some  con- 
troversy between  the  parties  over  the  ex- 
penses incurred  in  connection  with  the  con- 
demnation proceedings  Instituted  by  the  Alt- 
man  Water  Company.  This  was  adjusted 
by  Davis  reducing  the  price  of  the  lode 
claims  from  $1,500  to  $^.  On  that  date 
Mr.  and  Mrs.  Miller  signed  and  delivered  to 
Davis  the  following  receipt:  "We  have  no 
claim  or  demand  of  any  kind  whatever 
against  B.  W.  Davis,  except  his  escrow 
agreement"  Mrs.  Miller  also  acknowledg- 
ed over  her  signature  that  she  had  no  claim 
or  demand  against  Davis  growing  out  of 
the  condemnation  suit,  and  that  she  would 
discbarge  all  costs  for  which  he  was  liable 
la  that  action.  Subsequently  she  took  up 
the  deed  to  the  lode  claims  by  depositing 
with  the  bank  the  price  agreed  upon,  $650. 
This  was  December  31,  1902.  Davis  died 
the  latter  part  of  1903.  Claimant  never  in- 
stituted any  action  against  him  to  establish 
the  claim  which  she  is  now  asserting  against 
bis  estate. 

In  addition  to  these  matters,  it  appears 
from  the  testimony,  without  entering  into  de- 
tails, that  there  was  considerable  'corre- 
spondence between  the  parties  after  the 
contract  was  entered  into  with  Swanquist, 
and  that  the  husband  of  claimant  solicited 
Davis  to  enter  into  an  agreement  with  Mm 
on  lode  claims  adjoining  those  named  in  the 
contract,  and  that  at  no  time  was  any  claim 
ever  made  in  these  letters  that  Davis  had 
been  guilty  of  duress  in  securing  the  one- 
fonrtb  interest  in  the  properties  or  the  deed 
of  trust  from  Mrs.  Miller.  One  of  these  let- 
ters was  written  by  Miller  to  Davis  in  Sep- 


tember, after  the  Swanquist  contract  was 
signed,  in  which  he  stated.  In  substance,  that 
as  the  sheriff's  deed  to  the  lode  claims  had 
issued,  and  was  of  record  In  Teller  county, 
"that  the  matter  of  the  Cambria  claims  and 
placers  are  all  closed,  as  per  our  agreement, 
except  the  five  hundred  dollars,"  he  desired 
that  a  draft  for  that  amount  l>e  sent  to 
Swanquist  at  an  early  date.  This  letter 
was  written  eight  days  before  the  $500  was 
due  under  the  Swanquist  contract  This  sum 
was  paid,  as  per  agreement  Swanquist 
receipted  for  it;  and  entered  into  an  agree- 
ment running  to  Davis,  with  Miller  as  sure- 
ty, whereby  they  agreed  that  In  the  event 
any  defects  appeared  in  the  title  to  the  prop- 
erties, they  would  do  everything  possible  to 
make  them  good.  The  items  of  $2,500  and 
$650  which  she  paid  for  the  respective  in- 
terests in  the  lode  and  placer  claims  consti- 
tute the  basis  of  her  claim  filed  against  the 
estate.  The  reason  she  assigns  for  having 
assented  to  the  contract  entered  into  be- 
tween Davis  and  Swanquist  and  subsequent- 
ly securing  the  $2,775  on  a  three-fourths 
Interest  in  the  properties,  and  paying,  in 
the  aggregate,  $3,150  for  a  one-fourth  inter- 
est therein,  and  why  she  should  recover  the 
latter  sum  with  Interest,  is  that  the  evidence 
establishes  her  financial  condition' was  such 
at  the  time  Davis  refused  to  carry  out  his 
oral  agreement  to  loan  her  $2,500  on  the 
property  after  he  had  obtained  control  of 
the  title  to  the  properties  involved,  that  she 
wds  forced  to  accept  the  arrangement  he 
offered,  and  which  she  entered  into,  or  lose 
all  her  rights  and  interests  in  the  property; 
that  Davis  knew  her  financial  situation,  and 
took  advantage  of  it  to  compel  her  to  assent 
to  the  contract  entered  into  with  Swanquist 
and  later,  for  the  same  reason,  to  comply 
with  its  terms  and  conditions,  and  purchase 
from  him  the  one-fourth  interest  for  the 
sums  she  paid  therefor. 

McCorkle  &  McCorkle,  of  Pueblo,  for  plain- 
tiff in  error.  Adams  &  Oast,  of  Pueblo,  for 
defendant  in  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  [1]  Oral  testimony  to  establish  a 
degree  of  coercion  which  will  avoid  the  writ- 
ten engagement  of  parties  for  duress  must 
be  at  least  reasonably  convincing  tliat  the 
party  seeking  to  avoid  a  written  contract  on 
this  ground  was  compelled  to  enter  into  it 
by  such  Illegal  acts  on  the  part  of  the  other 
as  compelled  him  to  do  wliat  he  would  not 
have  done  voluntarily. 

[2]  If  there  is  any  testimony  whatever 
tending  to  show  duress,  it  is  wholly  insuffi- 
cient to  overcome  the  presumption  that  the 
solemn  written  engagements  which  claimant 
entered  into  were  voluntary  on  her  part,  or 
establish  that  her  acquiescence  in  the  Swan- 
quist contract  was  not  her  voluntary  act 
In  fact,  it  might  well  be  said  that  the  evi- 
dence conclusively  establishes  the  contrary. 
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[3]  Independent  of  tbe  evidence  on  tbe 
subject  of  duress,  claimant  is  estopped  from 
raising  that  question.  The  transactions  of 
which  she  complains  bad  their  Inception  in 
the  Swanqulst  contract  For  nearly  two 
years  after  Its  execution,  she  did  not  object 
to  It,  or  take  any  steps  to  have  it  annulled. 
She  took  an  assignment  of  this  contract,  and. 
In  accordance  with  Its  terms,  accepted  a  con- 
veyance of  a  three-quarters  interest  in  the 
property  Involved,  and  executed  a  deed  of 
trust  to  secure  Davis  for  the  money  be  had 
advanced,  as  provided  in  the  'contract 

[4]  The  alleged  threat  of,  Davla  that,  if 
she  did  not  comply  with  the  contract,  be 
would  sell  the  property  to  whom  be  pleased, 
did  not  constitute  duress.  It  is  neither  coer- 
cion nor  duress  to  threaten  to  do  what  one 
has  a  legal  right  to  do.  Dlspeau  v.  First 
National  Bank,  24  R.  I.  508,  53  Atl.  868.  She 
accepted  an  option  to  purchase  the  interest 
of  Davis  In  tbe  properties  for  a  specified 
sum.  Acting  on  tbe  rights  acquired  by  this 
conveyance  to  her  and  the  option  she  obtain- 
ed, she  negotiated  a  sale  of  the  placers  by 
which  she  disposed  of  the  title  she  held;  and 
that  which  she  obtained  by  taking  up  the  op- 
tion. When  the  entire  transaction  was  Anal- 
ly closed,  she  failed  to  take  any  steps  to  as- 
sert her  alleged  rights  against  Davis  during 
his  lifetime,  but  waited  until  after  his  death, 
which  did  not  occur  for  nearly  a  year,  and 
then  commenced  this  proceeding  against  bis 
estate. 

[S]  A  contract  made  under  duress  is  void- 
able at  the  Instance  of  the  one  upon  whom 
duress  is  practiced,  not  void:  and  Is  valid 
as  to  such  party  until  disatUrnied,  not  void 
until  affirmed.  A  contract  obtained  under 
duress  is  ratified  by  accepting  the  benefits 
growing  out  of  It,  or  by  silence  or  acquies- 
cence for  any  considerable  length  of  time 
after  opportunity  is  afforded  to  avoid  or 
have  it  annulled.  Dlspeau  v.  First  >ational 
Bank,  supra;  Wheeler  v.  McNeil,  101  Fed. 
685,  41  C.  C.  A.  604;  Horn  v.  Beatty,  85 
Miss.  504,  37  South.  833;  Eberstein  v.  WU- 
lets,  134  111.  101,  24  N.  B.  967. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER  and  HILL,  JJ.,  concur. 


(E2  Colo.  517) 

PEOPLE,  to  Use  of  BOARD  OF  COM*RS  OF 
ELBERT  COUNTY,  v.  PUTNAM  et  al. 

(Supreme  Court  of  Colorado.     April  1,  1912.) 

Limitation  of  Actions  (8  34*)— Action  on 
Bono— Limitations. 

An  action  upon  a  former  sheriff's  bond 
for  his  failure  to  account  for  fees  above  the 
amount  of  his  salary  is  governed  by  Rev.  St. 
1908,  i  4064,  reauiring  actions  against  sher- 
iffs, etc.,  upon  oflicial  liability,  to  be  brought 
within  one  year  after  accrual  of  the  cause  of 
action,  and  not  by  section  4061,  which  permits 


an  action  of  debt  upon  contract  or  liability  to 
be  brought  within  six  years. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  151-157;    Dec  Dig. 

Error  to  District  Court  labert  County ;  W. 
S.  Morris,  Judge. 

Action  by  the  People  of  the  State  of  Colo- 
rado, for  the  use  of  the  Board  of  County 
Commissioners  of  Elbert  County,  against  Ad- 
in  6.  Putnam  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

W.  B.  Price,  of  Colorado  Springs,  for  plain- 
tiffs In  error.  McKesson  &  Turner,  of  Colora- 
do Springs,  for  defendants  In  error. 

HILI^  J.  This  action  (instituted  March  20, 
1906)  was  brought  by  the  county  commission- 
ers of  Elbert  county  against  Putnam,  a  for- 
mer sheriff  of  that  county,  and  his  bondsmen 
upon  his  official  bond.  Tbe  alleged  breach  of 
the  bond  was  that  during  the  years  1900  and 
1901  Putnam,  as  sheritt,  collected  in  fees 
from  the  county  and  certain  private  litigants 
certain  amounts  over  and  above  tbe  amount 
of  his  salary,  for  which  he  had  not  account- 
ed. The  defendants  pleaded  that  the  action 
was  barred  by  the  statutes  of  limitations.  In 
that  the  supposed  causey  of  action  did  not  ac- 
crue within  one  year  next  preceding  the 
commencement  of  the  action.  This  plea  was 
sustained.  Putnam's  term  of  office  expired 
January  10,  1902,  over  four  years  prior  to 
the  time  this  suit  was  begun.  The  defend- 
ants claim  that  the  statute  of  limitations 
which  applies  is  general  section  4064,  Revised 
Statutes  1908.  It  reads  as  follows:  "All  ac- 
tions against  sheriffs  and  coroners,  upon  any 
liability  Incurred  by  them,  by  the  doing  of 
any  act  in  their  official  capacity,  or  by  the 
omission  of  any  official  duty,  except  for  es- 
capes, shall  be  brought  within  one  year  after 
the  cause  of  action  shall  Iiave  accrued,  and 
not  after  that  period."  The  plaintiffs  claim 
tbe  only  statute  of  limitations  which  can 
have  any  possible  application  is  the  first  sub- 
division of  general  section  4061,  Revised 
Statutes  1908.  It  provides  that  all  actions 
of  debt  founded,  upon  any  contract  or  liabili- 
ty in  action  should  be  commenced  within  six 
years,  etc.  We  cannot  agree  with  this  latter 
contention,  when  applied  to  the  facts  hera 
The  great  weight  of  authority  is  to  the  effect 
that  the  alleged  cause  of  action  was  upon  a 
liability  created  by  statute,  to  wit,  the  fail- 
ure of  the  sheriff  to  account  to  the  county 
for  certain  fees' collected  by  him.  This  was 
an  omission  of  an  official  duty  and  under  gen- 
eral section  4064,  supra,  an  action  against 
tbe  sheriff  for  such  failure  must  be  brought 
within  one  year  after  the  cause  of  action  ac- 
crues. The  wrong  committed  by  the  sheriff 
furnishes  the  real  and  substantial  fotmdatlon 
for  the  plaintiffs'  cause  of  action.  The  sher- 
iff's bond  is  virtually  only  a  collateral  securl- 
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ty  or  a  guaranty  for  the  performance  of  bis 
official  dnty,  as  stated  In  Ryus  v.  Gruble,  31 
Kan.  767,  3  Pac  618:  "The  bond  does  not 
give  the  cause  of  action,  the  wrongs  or  delicts 
do,  and  the  bond  simply  furnishes  security 
to  indemnify  the  persons  who  suffer  by  rea- 
son of  such  wrongs  or  delicts." 

If  Putnam  incurred  any  liability,  It  was  i? 
his  official  capacity.  Suit  could  have  been 
brought  against  blm  without  Joining  bis 
bondsmen.  He  would  have  been  liable  had  be 
not  given  a  bond,  but  to  such  causes  of  ac- 
tion the  one-year  statute  of  limitation  applies. 
Hence  this  action  was  barred  against  blm  in- 
dividually. This  being  the  case,  the  bond  did 
not  increase  his  liability,  nor  change  it  in  any 
way.  The  bond  being  the  security  to. indem- 
nify against  the  wrongful  acts  of  the  sher- 
iffs, it  follows  that,  when  the  cause  of  action 
is  barred  as  against  the  principal  debt  or 
cause  of  action.  It  is  barred  against  the  se- 
curity, otherwise  we  would  have  the  anoma- 
lous position  with  no  cause  of  action  against 
the  principal  which  could  be  enforced,  yet 
which  could  still  be  maintained  against  the 
surety.  No  claim  is  made  that  any  liability 
was  heretofore  established  against  the  sher- 
iff, but,  to  the  contrary,  this  suit  is  brought 
against  him  as  the  principal  with  his  sureties 
upon  his  official  bond.  He,  with  them,  pleads 
the  one-year  statute  of  limitations.  It  is 
good  ni>on  his  part.  This  being  true,  the  ac- 
tion must  likewise  fail  against  his  sureties. 

In  Ryus  V.  Oruble,  supra,  it  is  also  said: 
"When  the  principal  debt  or  cause  of  action 
fails,  the  security  must  also  fall;  and,  as  we 
have  stated  before,  a  sheriff's  bond  Is  simply 
a  security,  collateral  to  the  main  cause  of  ac- 
tion." This  same  ruling  was  followed  in 
Conuuissloners  of  Graham  County  v.  Van 
Slyck,  52  Kan.  622,  35  Pac.  299,  where  the  ac- 
tion was  against  the  county  clerk.  The  suit 
was  not  commenced  until  the  expiration  of 
the  limitation  period  against  him.  It  was 
held  ttiat  his  bond.smen  could  not  be  held. 
This  principle  was  again  followed  in  the  case 
of  Davis,  Adm'r,  v.  Clark  et  al.,  58  Kan.  454, 
49  Pac.  665.  To  the  same  effect  Is  the  ruling 
In  Spokane  County  v.  Prescott,  19  Wash.  418, 
53  Pac.  661,  67  Am.  St.  Rep.  733,  where  the 
duties  of  a  public  officer  are  prescribed  by 
statute  and  to  secure  their  performance  an 
official  bond  is  given.  Held  such  bond 
creates  no  obligation  In  itself,  but  merely  op- 
erates as  collateral  security  for  the  proper 
discbarge  of  his  official  duties.  In  County 
of  Sonoma  v.  Hall,  132  Cal.  689,  62  Pac.  257, 
312,  65  Pac.  12,  459,  the  matter  was  consid- 
ered by  the  full  bench  upon  account  of  for- 
mer department  cases  being  in  apparent  con- 
flict. It  was  held  that,  where  the  primary 
obligation  of  the  officer  is  barred  or  in  any 
legal  way  extinguished,  the  sureties  are  re- 
lieved in  like  manner  as  a  guarantor  upon  a 
writt^i  guaranty  to  answer  for  the  debt  of 
another  would  be  relieved,  when  the  primary 
obligation  of  the  principal  debtor  is  barred 


or  extinguished  notwithstanding  the  written 
contract.  Applying  this  rule,  it  .was  held 
that  the  liability  of  a  county  recorder  for 
failure  to  pay  to  the  county  the  fees  required 
by  law  to  be  collected  and  paid  over  by  him 
is  a  liability  created  by  statute,  which  is 
barred  as  to  the  recorder  within  three  years 
after  the  breach  of  his  official  duty;  that 
his  sureties  in  an  action  on  his  official  bond 
were  entitled  to  plead  the  same  statute  of 
limitations,  which  their  principal  would  have 
been  entitled  to  plead,  if  he  had  l>een  sued 
In  an  independent  action  for  the  breach  of 
his  official  duty ;  that  the  gist  of  the  action 
on  the  official  bond  Is  the  failure  of  the 
principal  to  pay  over  the  money;  that  the 
bond  imposes  upon  the  principal  no  obligation 
different  from  that  created  by  statute,  and  it 
is-  not  the  cause  of  action,  but  merely  col- 
lateral thereto,  and  affords  a  remedy  against 
the  sureties  as  a  means  of  enforcing  the  ob- 
ligation of  the  principal;  that  the  sureties 
have  a  general  right  to  avail  themselves  of 
all  defenses  that  would  be  allowed  by  their 
principal  and  can  be  in  no  worse  position 
than  he  would  ba  if  sued  separately  for  fail- 
ure to  pay  the  money  to  the  county ;  that 
the  sureties  had  the  legal  right  to  plead  any 
statutes  of  limitations. 

In  the  department  case  of  Paige  v.  Carroll, 
61  Cal.  211  (cited  with  approval  In  the  later 
California  case),  it  was  held  that  an  action 
against  a  sheriff  and  his  sureties  upon  his 
official  bond  must  be  brought  within  the  limit 
of  the  statutory  period  providing  for  an  ac- 
tion against  the  sheriff  in  his  official  capac- 
ity. In  Connor  v.  Corson  et  al.,  13  S.  D.  650, 
83  N.  W.  588,  relied  upon  by  the  plaintiffs  in 
error,  it  is  true  that  the  action  was  not 
brought  against  the  sureties  upon  the  sher- 
iff's official  bond  within  the  three  years  pro- 
vided by  their  statute  of  limitations  for  ac- 
tions against  the  sheriff  for  liabilities  incur- 
red In  his  official  capacity.  The  court  there 
held  that  the  bond  comes  within  the  general 
six-year  statute,  but  that  case  discloses  that 
a  suit  had  been  brought  against  the  sheriff 
upon  the  claim  within  the  three-year  limita- 
tion in  which  Judgment  was  secured,  and  a 
valid  claim  established  against  the  sheriff. 
This  Is  not  the  case  here.  Had  a  suit  been 
brought  against  Mr.  Putnam  within  the  time 
provided  by  general  section  4064,  supra,  and 
a  Judgment  secured  thereon  and  thereafter 
another  action  brought  against  his  bondsmen 
upon  the  bond  to  recover  the  amount  of  this 
Judgment,  It  would  then  present  the  same 
question  as  passed  upon  by  the  South  Dakota 
court,  and  an  entirely  different  question  than 
the  one  here  for  determination;  hence  it  is 
unnecessary  for  us  to  arrive  at  or  express 
any  conclusion  upon  that  kind  of  a  case  un- 
til we  are  called  upon  to  determine  it. 

ThQ  Judgment  is  affirmed. 

Affirmed. 

MUSSEIR  and  6ABBERT,  JJ.,  concur. 
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(52  Colo.  S21) 

PBOPr.E,  to  Use  of  BOARD  OP  COM'RS  OF 

ELBEHIT  COUNTX,  t.  PUTNAM  et  al. 
(Supreme  Court  of  Colorado.    April  1,  1912.) 

Error  to  District  Court,  Elbert  County;  W. 
S.  Morris,  Judge. 

Action  by  tbe  People  of  the  State  of  Colo- 
rado, for  the  use  of  the  Board  of  County  Com- 
missioners of  Elbert  '^'lunty,  against  Adin  G. 
Putnam  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Affirmed. 

W.  B.  Price,  of  Colorado  Springs,  for  plain- 
tiffs in  error. 

HILL,  J.  This  case  presents  the  identical 
question  involved  in  No.  7183,  entitled  People, 
etc.,  for  the  Use  of  tbe  Board  of  County  Com- 
missioners of  Elbert  County  v.  Adin  G.  Put- 
nam et  al.,  122  Pac.  796,  decided  at  this  term. 
For  the  reasons  stated  in  that  opinion,  the 
judgment  is  affirmed. 

Affirmed. 

MUSSER  and  GABBERT,  JJ.,  concur. 


(21  Colo.  App.  582) 

DENVER  OMNIBUS  &  CAB  CO.  ▼.  MILLS. 

fCk>urt  of  Appeals  of  Colorado.     Feb.  13,  1912. 

Rehearing  Denied  April  8,  1912.) 

1.  Mabteb  and  Servant  (f  330*)— Tobts  of 
Sebvant— Respondeat  Supebiob— Admissi- 
bility OF  Obdinance. 

Under  tbe  doctrine  respondeat  superior, 
the  liability  of  tbe  master  attaches  upon  the 
establishment  of  the  servant's  guilt;  and,  as 
an  ordinance  which  makes  it  unlawful  for  any 
person  in  charge  of  a  vehicle,  within  a  certain 
district,  to  drive  at  a  prohibited  rate  of  speed, 
would  be  admissible  in  an  action  to  charge  a 
driver  for  an  injury  while  committing  a  breach 
of  it,  it  is  admissible  against  bis  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1270-1272;  Dec.  Dig.  i 
330.*] 

2.  Municipal  Cobpobations  (S  705»)— Nbg- 
liqent  Use  of  Stbeet— Violation  of  Obdi- 
nance. 

The  violation  of  an  ordinance  prohibiting 
the  driving  of  a  vehicle  in  portions  of  a  city 
at  a  greater  rate  of  speed  than  eight  miles  per 
hour  is  negligence  per  se;  and  no  other  negli- 
gence need  be  charged  in  an  action  against  an 
omnibus  company  for  injuries  from  being 
struck  by  an  omnibus. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1515-1517;  Dec 
Dig.  §  705.»] 

3.  Appeal  and  Ebbob   (J  991*) —Review — 

Findings  of  Fact. 

Where,  on  special  questions  submitted  in 
an  action  for  injuries  from  being  struck  by  an 
omnibus,  the  jury  determined  that  tbe  plaintiff 
was  in  the  exercise  of  due  care  when  injured, 
assignments  dealing  with  contributory  negli- 
gence need  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  ij  3896-3899,  3912,  3913; 
Dec.  Dig.  I  991.*] 

4.  Municipal  Cobpobations  (8  706*) — Neo- 
LioENT  Use  of  Street— Evidence. 

Evidence,  in  an  action  for  injury  from  be- 
ing struck  by  an  omnibus  driven  at  an  unlaw- 
ful rate  of  speed,  lield  proper  to  go  to  the  jury 
on  the  question  of  tbe  negligence  of  the  de- 
fendant's driver. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §  1518;  Dec.  Dig.  i 
706.*] 


Appeal  from  District  Court,  City  and 
Cotinty  of  Denver;  Carlton  M.  Bliss,  Judge. 

Action  by  John  H.  Mills  against  the  Den- 
ver Omnibus  &  Cab  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Thomas,  Brj-ant  &  Malbum,  of  Denver, 
for  appellant.  W.  F.  Hynea  and  Philip  Uom- 
beln,  both   of  Denver,    for  aiSpellee. 

CUNNINGHAM,  J.  While  plaintiff  was 
crossing  the  Intersection  of  Larimer  and  Sev- 
enteenth streets,  In  the  city  and  county  of 
Denver,  on  a  bicycle,  a  t«»m  belonging  to 
the  defendant  and  driven  by  an  employe  ran 
upon  him,  resulting  in  serious  i)er8onal  inju- 
ries to.  plalntUT  and  damage  to  his  wheel. 
On  a  second  trial  of  the  cause,  the  Jury  re- 
turned a  verdict  of  $1,675.  The  first  jury 
disagreed.  Under  the  evidence,  the  amount 
of  the  verdict  was  conservative,  if  plaintiff 
was  entitled  to  recover  at  all.  Plaintiff 
pleaded  and  Introduced  a  speed  ordinance 
which,  be  alleged,  and  the  jury  specially 
found,  was  violated  by  defendant's  driver 
at  the  time  of  the  accident.  The  competency 
and  materiality  of  such  ordinances  In  cases 
of  this  character,  especially  where  they  pro- 
vide a  penalty  only  for  their  violation,  has 
been  challenged  by  counsel  for  defendant, 
who  contend  (a)  that  they  may  not  be  ad- 
mitted for  any  purpose;  (b)  if  admitted,  their 
violation  does  not  constitute  negligence  per 
ae;  (c)  that  civil  liability  may  not  be  im- 
puted to  the  master  for  the  violation  of  the 
ordinance  by  his  servant. 

[1]  1.  All  these  contentions  have  been  elab- 
orately and  ably  presented  by  counsel  for 
defendant  In  briefs  and  on  oral  argument. 
The  ordinance  before  u^  In  this  case  reads 
as  follows.  In  part:  "It  shall  be  unlawfnl 
for  any  person  In  charge  of  any  vehicle  with- 
In  the  district  •  *  ♦  to  drive  at  a  rate 
of  speed  greater  than  eight  mUes  per  hour, 
or  without  said  district  to  pass  any  street 
Intersection  or  turn  any  corner  when  any 
person  or  vehicle  Is  near,  or  on  any  such 
intersection  or  comer,  at  a  rate  of  speed 
greater  than  four  miles  per  hour."  Defend- 
ant contends  that  by  its  scope  this  ordinance 
Is  limited  In  its  application  to  tbe  person  In 
actual  charge  of  the  vehicle;  while  plaintiff 
contends  for  the  doctrine  of  respondeat  su- 
perior. Writing  on  this  subject.  Judge 
Thompson,  in  volume  1,  |  520,  of  his  Com- 
mentaries on  the  Law  of  Negligence,  says: 
"It  IS  scarcely  necessary  to  say  that  the  rule 
of  respondeat  superior  operates  to  charge 
masters  In  the  case  where  the  act  done  by 
the  servant  Is  prohibited  by  statute,  so  as  to 
become  under  principles  elsewhere  discussed, 
negligence  per  se,  as  well  as  to  cases  where 
the  act  of  the  servant  amounts  to  negligence 
under  the  principles  of  common  law."  This 
statement  of  tbe  law  by  Thompson  is  char- 
acterized by  counsel  for  appellant  as  "dicta, 
which,  however,  has  not  one  single  case  to 


*For  otber  cases  see  same  topic  and  secUon  NUMBEH  in  Dec.  Dig.. 4  Am.  Dig.  Key  No.  Series  t  Bep'r  lodaiea 
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support  It,"    lu  tbe  case  of  Denver,  etc.,  R. 

B.  Co.  V.  Ryan,  17  Colo.  98,  100,  28  Pac. 
79,  80,  Mr.  Justice  Elliott,  speaking  for  the 
coBTt,  says:  "So,  too,  the  Jury  were  correct- 
ly cbarged  that  if  they  were  satisfied  from 
the  evidence  that  the  defendant  company 
bad  failed  to  comply  with  said  ordinances,  or 
eitber  of  them,  at  the  time  of  the  accident 
that  such  failure  was  negligence  on  the  part 
of  tbe  defendant."  One  of  the  ordinances 
under  consideration  In  the  Ryan  Case  reads 
as  follows.  In  part:  "It  shall  be  the  duty  of 
the  engineer  or  other  person  in  charge  of 
any  locomotive  engine  within  the  city  of 
Denver,  on  approaching  any  public  crossing 
or  highway,  to  ring  the  locomotive  bell  suf- 
ficiently loud  to  warn  all  persons  of  the  ap- 
proach of  such  locomotive  engine.  •  •  • 
For  every  violation  of  this  section,  the  of- 
fender shall,  upon  conviction,  be  fined  in  a 
sum  not  exceeding  $100  for  each  and  every 
otteake."  The  ordinance  before  us,  and  the 
one  under  consideration  in  the  Ryan  Case, 
do  not  essentially  differ.  Referring  to  the 
Ryan  Case,  counsel  for  appellant  say  that 
tbe  question  of  respondeat  superior  was  not 
even  considered.  We  have  quoted  enough 
from  tbe  opinion,  we  believe,  to  show  ttiat  it 
was  at  least  passed  upon.  If  the  announce- 
ment of  our  own  Supreme  Court  in  the  Ryan 
Case  and  the  statements  of  Judge  Thompson 
be,  as  counsel  contend,  dicta,  they  are  at 
least  entitled  to  great  respect,  and  are  per- 
suasive, if  not  controlling.     In  Buchner  v. 

C,  M.  &  N.  Ry.  Co.,  flO  Wis.  264,  19  N.  W. 
56,  the  Supreme  Court  of  Wisconsin  has  this 
to  say  of  dicta:  "Mere  obiter  Is  not  always 
reprehensible.  On  the  contrary,  some  of  the 
most  sacred  canons  of  the  common  law  had 
their  origin  in  the  mere  dicta  of  some  wise 
Judges." 

But  one  authority  Is  called  to  our  atten- 
tion by  counsel  for  appellant  to  support  the 
contention  they  make  for  the  nonliability  of 
the  master,  viz.,  Vandewater  v.  N.  Y.  &  N. 
B.  R.  R.  Co.,  135  N.  T.  583,  32  N.  B.  636,  18 
tu  R.  A.  771.  Mr.  Justice  Peckham,  who 
wrote  the  opinion  in  the  Vandewater  Case, 
points  out  that  there  had  been  two  statutes 
in  the  state  of  New  York,  one  aimed  at  tbe 
railroad  company,  and  another  providing  for 
the  punishment  of  engineers  who  failed  to 
sound  the  whistle  or  ring  the  bell  at  cross- 
ings. The  statute  against  the  railroad  com- 
pany no't  only  provided  for  a  penalty  to  be 
collected  by  the  district  attorney,  but,  In 
terms,  also  made  tbe  company  liable  for  all 
damages  sustained  by  any  person  by  reason 
of  such  negligence.  This  act — that  is,  the 
one  against  tbe  company — Judge  Peckham 
iwints  out,  had  been  "repealed  in  so  many 
words."  It  may  well  be  that  the  New  York 
court  regarded  the  action  of  the  Legislature 
In  repealing  the  act  as  indicating  its  will  or 
purpose  to  relieve  the  company  entirely. 
Moreover,  the  Vandewater  Case  was  decid- 
ed by  a  divided  court;  Maynard,  J.,  dissent- 
ing in  tbe  following  language:    "I  dissent 


from  that  part  of  the  prevailing  opinion 
which  holds  that  the  duty  of  the  engineer  to 
give  a  signal  when  approaching  a  highway 
crossing  is  not  tbe  duty  of  the  company, 
whose  agent  be  is  in  running  the  engine,  but 
concur  in  the  result"  From  this  we  take  it 
that  the  opinion  in  the  Vandewater  Case  is 
not  entirely  free  from  the  criticism  that  It 
was  dictum,  since  we  find  the  dissenting 
Judge  concurring  in  the  result  reached,  while 
dissenting  from  tbe  doctrine  on  which  coun- 
sel for  defendant  here  rely,  as  laid  down  Id 
the  majority  opinion. 

Since  a  corporation  may  only  act  through 
its  agents,  to  give  to  the  class  of  ordinances 
we  are  now  considering  the  Interpretation 
which  defendant  contends  for  would  operate- 
to  relieve  them  entirely  from  liabilities  which 
would  attach  to  individuals  engaged  directly 
in  the  same  occupation.  For  this  reason,  we 
prefer  the  views  announced  by  Judge  Thomp- 
son and  our  own  Supreme  Court  in  the  Ryan 
Case,  even  granting  counsel's  criticism  with 
reference  to  them  to  l>e  Justified,  to  the  doc- 
trine laid  down  lii  the  Vandewater  Case,  su- 
pra. If  authority  is  required  to  Justify  our 
preference,  it  may  be  found  In  Sagers  v. 
Nuckolls,  3  Colo.  App.  95-99,  32  Pac.  187, 
188,  where  Judge  Reed,  speaking  of  the 
maxim,  "Qui  facit  per  allum  faclt  per  se," 
and  its  more  modern  application,  says:  "The 
great  multiplication  of  corporations,  where 
all  acts  are  necessarily  performed  by  agents 
or  servants,  has  latterly  led  to  the  extensloo 
and  widening  of  the  application  [of  tbe  max- 
im] in  many  cases,  in  order  to  afford  tbe 
requisite  protection;  and  from  such  necessi- 
ty courts  have  gradually  extended  the  prin- 
ciple to  cover  cases  not  formerly  supposed 
to.  be  embraced."  The  whole  question  is 
one  of  evidence,  and  may  be  disposed  of 
thus:  The  doctrine  of  respondeat  superior, 
by  the  application  of  which  the  master,  un- 
der certain  circumstances,  becomes  liable 
for  damages  flowing  from  the  negligent  acts 
of  bis  servant,  does  not  depend  upon  ttie 
rules  applicable  to  the  introduction  of  the 
evidence,  whereby  the  servant  is  convicted. 
Not  until  the  guilt  of  tbe  servant  has  been 
established  can  the  doctrine  be  applied;  once 
tbe  servants  negligence  becomes  established 
(by  proof  of  tbe  violation  of  an  ordinance 
or  otherwise),  the  master's  liability  attaches, 
providing,  of  course,  injuries  ensue  without 
fault  on  the  part  of  the  plaintiff.  Hence  it 
follows  that  any  evidence  that  would  be  com- 
petent against  the  servant,  were  he  the  de- 
teudaut  in  the  action,  is  equally  competent 
against  the  master,  providmg,  of  course,  tbe 
servant  be  acting  within  the  scope  of  his  em- 
ployment or  authority  when  the  accident  oc- 
curs. 

[2]  2.  It  is  unfortunate  that  the  abstract 
of  record  and  the  brief  of  appellee  in  the 
Ryan  Case  have  not  been  preserved,  and 
are  not  to  be  found  on  file  in  the  Supreme 
Court  library.  We  do  find,  however,  by  an 
examination  of   tbe   records   In   the   Ryan 
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Case,  tbat  counsel  for  appellant,  in  their 
opoiing  brief,  aey  that  the  second  cause  of 
action  in  plaintiff's  complaint,  to  which  they 
had  unsuccessfully  demurred,  "attempted  to 
set  out  an  absolute  cause  of  liability  on  the 
mere  fact  that  certain  ordinances  were  not, 
as  complainant  claimed,  literally  complied 
with ;  and,  apart  from  any  negligence,  un- 
less a  mere  failure  to  comply  with  the  lit- 
eral requirements  of  the  ordinance  as  con- 
strued by  appellee  was  negligence  per  se, 
there  is  no  statement  of  any  negligence  oth- 
er than  this."  Then,  proceeding  with  their 
brief,  counsel  in  the  Ryan  Case  say:  "The 
appellant  maintains,  first,  if  the  ordinances 
ere  applicable,  the  violation  of  them  is  not 
negligence  establishing  liability  per  se."  We 
find,  in  examining  the  original  record,  that  a 
petition  for  a  rehearing  was  filed  in  the 
Ryan  Case,  in  wliich  counsel  for  the  railroad 
company  say :  "The  court  [meaning  the  Su- 
preme Court]  having  decided  that  violation 
of  an  ordinance  is  negligence  per  se,  the  ap- 
pellant must  rest  content  with  that  decision ; 
for,  although,  as  it  has  been  shown,  on  page 
7  of  its  brief,  there  are  many  respectable 
authorities  which  hold  that  such  violation 
is  merely  evidence  which  may  be  considered 
as  tending  to  show  negligence,  nevertheless 
It  must  be  admitted,  as  defendant  did  ad- 
mit upon  the  argument,  that  there  are  au- 
thorities the  other  way,  and,  In  view  of  that 
fact,  it  does  not  press  that  question  further." 
It  would  therefore  seem  to  conclusively  ap- 
pear that  the  Supreme  Court,  in  the  Ryan 
Case,  has  unequivocally  held  that  the  viola- 
tion of  an  ordinance  of  a  city  is  negligence 
per  se.  At  least,  counsel  for  the  railroad, 
who  may  be  assumed  to  have  been  fairly  well 
advised  on  that  point,  evidently  so  under- 
stood the  matter,  and  so  understanding  it 
declined  further  to  debate  the  question  on 
rehearing.  The  Supreme  Court  has  repeat- 
edly held  that  the  failure  to  perform  a  stat- 
utory duty  imposed  by  a  statute  wholly 
penal  in  its  character  is  negligence  per  se. 
Platte  &  Denver,  G.  &  M.  Co.  v.  Dowell,  17 
Colo.  376,  385,  30  Pac.  68;  Richardson  v. 
El  Paso  Cons.  G.  &  M.  Co.  (Sup.)  118  Pac. 
983,  986. 

The  distinction  which  defendant  seeks  to 
make  between  the  evidentiary  character  of 
statutes  and  ordinances  is  contrary  to  the 
great  weight  of  authority.  Shearman  ft  Red- 
field  on  the  Law  of  Negligence  (5th  Ed.)  $ 
467,  say :  "Certain  precautions  are  frequent- 
ly required  of  railroad  companies  by  stat- 
utes or  local  ordinances  and  enforced  by 
the  imposition  of  penalties  for  their  neglect. 

•  *  •  It  is  well  settled  that  any  violation 
of  them  is  competent  evidence  of  negligence, 

•  *  •  even  though  the  statute  or  ordi- 
nance simply  Imposes  a  penalty  for  its  viola- 
tion. The  dictum  to  the  contrary  in  a  New 
York  case  (Brown  v.  Buffalo,  etc.,  Ry.  Co., 
22  N.  T.  191)  *  •  •  Is  now  so  complete- 
ly exploded  as  to  need  little  notice.  Mas- 
soth  T.  Delaware  Co.,  64  N.  Y.  624.    Statutes 


and  valid  municipal  ordinances  stand  upon 
the  same  footing  in  this  respect"  In  O.  ft 
M.  Ry.  Co.  V.  Reed,  reported  In  40  III.  App. 
47,  it  is  ruled  that  a  failure  to  comply  with 
the  law  (there  a  statute)  creates  a  liability 
for  damages  caused  thereby ;  and  that  this 
liability  attaches,  notwithstanding,  by  a  re- 
vision of  the  statute,  there  liad  been  omitted 
a  provision  of  the  law  originally  contained 
in  the  act,  declaring  a  railroad  company 
was  liable  "for  all  damages  sustained  by 
reason  of  such  neglect."  In  section  468  of 
Shearman  &  Redfield,  the  authors  say :  "An 
omission  thus  to  ring  the  bell  at  such  a 
crossing,  therefore.  Is  negligence,  and  is  suf- 
ficient to  sustain  a  verdict  in  favor  of  the 
one  who  was  injured  thereby,  whether  the 
statute  does  or  does  not  expressly  provide 
that  the  company  shall  be  liable  for  dam- 
ages resulting  therefrom." 

Bearing  in  mind  the  fact  that  one  of  the 
two  ordinances  before  the  court  In  the  Kyan 
Case  provided  for  a  personal  penalty  run- 
ning against  the  engineer,  rather  than  the 
company,  we  are  of  opinion  that  each  and 
all  of  the  questions  with  reference  to  the 
ordinance,  so  ably  urged  by  defendant  in 
the  case  at  bar,  have  been  determined  by 
our  Supreme  Court,  and  the  weight  of  au- 
thority is  contrary  to  the  contention  of  Its 
counsel. 

[3]  3.  At  the  instance  of  counsel  for  de- 
fendant, 13  special  questions  were  submitted 
to  the  jury.  We  may  summarize  certain  of 
these  questions  as  follows:  The  Jury  found 
specially  in  response  to  these  questions  (a) 
tliat  the  driver  of  the  wagon  was  guilty  of 
negligence  while  crossing  the  street;  (b) 
ttiat  he  was  crossing  the  street  at  a  speed 
greater  than  four  miles  an  hour ;  (c)  that 
the  driver  was  guilty  of  further  negligence 
in  not  checking  his  horses  and  applying  the 
brake;  (d)  that  he  was  guilty  of  negligence 
after  seeing  the  plaintiff  approacliing ;  (e) 
that  the  plaintiff  was  exercising  the  neces- 
sary amount  of  caution  in  approaching  the 
intersection  of  the  streets;  (f)  that  the 
plaintiff  was  exercising  the  necessary  amount 
of  caution  in  attempting  to  cross  the  inter- 
section; (g)  that  the  plaintiff  exercised  the 
necessary  amount  of  caution  after  he  saw 
the  mail  wagon  coming  toward  him;  (h) 
that  the  failure  of  the  plaintiff  to  exercise 
the  necessary  amount  of  caution  did  not 
contribute  in  any  manner  to  the  accident; 
(1)  that  the  accident  was  not  due  to  the 
lack  of  reasonable  care  on  the  part  of  both 
the  driver  and  the  plaintiff;  (J)  tliat  the  ac- 
cident would  not  have  occurred  If  the  wag- 
on had  not  been  going  at  a  greater  rate  of 
speed  than  four  miles  per  hour.  In  view 
of  these  special  findings  of  fact,  it  l>ecomes 
unnecessary  to  discuss  any  assignment  of 
error  involving  the  doctrine  of  contributory 
negligence. 

[4]  4.  The  evidence  In  the  case  was  mea- 
ger. The  only  eyewitnesses  who  testified 
were  the  plaintiff  and  a  mall  agent,  who 
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was  riding  with  the  defendant's  driver  at 
tl>e  time  of  the  accident  Their  testimony, 
it  is  conceded,  la  conflicting  on  practically 
every  point  to  which  It  was  directed.  Both 
witnesses  testifled  that  the  horses  were  in  a 
trot  at  the  time  they  were  crossing  the  In- 
tersection of  the  street,  the  plaintiff  that 
they  were  going  at  a  rapid  pace,  while  the 
mall  agent  testifled  that  they  were  in  a  slow 
trot;  but  apparently,  from  bis  testimony, 
no  attempt  was  made  by  the  driver  to  check 
their  speed,  whatever  it  may  have  been,  as 
they  approached  and  entered  upon  the  in- 
tersection of  the  streets,  until  an  Instant  be- 
fore the  collision,  which  occurred  at  a  point 
■ome  distance  from  where  the  horses  enter- 
ed apon  the  Intersection.  The  wagon  was 
heavily  loaded,  and  proceeding  upgrade. 
Plaintiff  testifled  that  after  seeing  his  dan- 
ger, and  finding  that  he  would  be  unable  to 
pass  entirely  in  front  of  the  horses  and 
•cross  Seventeenth  street,  be  turned  his 
wheel  In  the  direction  the  horses  were  pro- 
ceeding, and  went,  as  rapidly  as  possible, 
some  35  feet,  before  the  team  overtook  him. 
The  mall  agent  testifled  that  the  plaintiff 
was  concealed  from  the  view  of  his  com- 
panion, the  driver,  by  a  coal  wagon  that  had 
stopped  to  let  the  inail  wagon  pass,  and 
that  the  plaintiff  rode  directly  agninst  the 
horses  from  behind  said  coal  wagon.  The 
plaintiff  denied  the  presence  of  the  coal 
wagon,  and  several  other  witnesses  were 
called,  who  were  at  the  scene  of  the  accident 
almost  immediately  after  it  occurred,  and 
testified  that  they  saw  no  coal  wagon  in  the 
vldnlty.  The  evidence  further  showed  that 
the  rear  wheel  of  plaintiff's  bicycle  was  the 
one  damaged.  Under  this  state  of  evidence, 
we  think  the  case  was  properly  submitted 
to  the  jury.  The  duty  of  trial  Judges  with 
reference  to  submitting  or  taking  cases  of 
this  sort  from  Juries  is  ably  and  elaborately 
presented  in  the  opinion  in  the  case  of  Wil- 
liams V.  Sleepy  HoUow  Mining  Co.,  37  Colo. 
62,  86  Pac.  337,  7  L.  R.  A.  (N.  S.)  1170.  11 
Ann.  Cas.  111.  The  rule  there  announced 
clearly  Justifies  the  action  of  the  trial  court 
In  submitting  the  case  to  the  Jury.  There 
are  other  questions  raised  and  discussed  by 
defendant,  which  we  do  not  deem  it  neces- 
sary to  consider.  The  Judgment  of  the  trial 
court  is  affirmed. 
Affirmed. 


m  CV>Io.  App.  401) 

BOARD  OP  COM'BS  OP  EL  PASO  COUN- 
TY V.  FLANAGAN. 
(Court  of  Appeals  of  Colorado.    Feb.  13,  1912. 
Rehearing  Denied  April  8.  1912.) 

1.  Limitation  of  Actions  (i  6(i»)— Countibs 
— Action  Against  —  Abrestino  Statutb— 
Pbbsentation  of  Claim. 

The  seasonable  filinc  of  a  claim  against  a 
county  with  the  county  board,  followed  by  rea- 
■ooabie  diligence  aod  constant  effort  of  claim- 
ant to  have  th«  board  consider  the  claim  on  its 


merits,  and  either  approve  or  disapprove  It,  will 
arrest  the  running  of  the  general  statute  till 
the  board  has  allowed  or  rejected  the  claim; 
the  action  and  statements  of  the  board  in  the 
meantime  justifying  claimant  in  believing  his 
claim  win  be  paid  when  funds  are  obtained, 
and  that  action  thereon  will  be  unnecessary. 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f }  353-376 ;   Dec.  Dig.  | 

2.  HlOHWATS    (S   113*)— CONTBACTS. 

The  liability  of  a  county  to  one  who  con- 
structs a  road  under  a  contract  of  employment 
by  the  county  commissionera  is  not  affected  by 
any  trust  relation  existing  between  the  county 
and  the  corporation  organized  to  build  the  road, 
stock  in  which  was  purchased  by  the  county. 
fEd.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §§  348-350,  365 ;    Dec.  Dig.  {  U3.*J 

3.  Counties  (S  198*)— Unliquidated  Ci.aiub 

Ac  AINST— I NTEBEBT. 

Interest  being  recoverable,  in  the  absence 
of  contract  therefor,  only  in  cases  enumerated 
in  the  statute  is  not  allowable  on  an  unliquidat- 
ed claim  for  services  rendered  a  connty. 

lEA.  Note.— For  other  cases,  see  Countiea, 
Cent  Dig.  §  335;   Dec.  Dig.  {  198.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  James  Owen,  Judge. 

Action  by  Frank  Flanagan  against  the 
Board  of  Commissioners  of  El  Paso  Coun- 
ty. Judgment  for  plaintiff  and  defendant 
appeals.    Affirmed. 

R.  L.  Holland,  of  Colorado  Springs,  for 
appellant  Norman  M.  Campbell,  of  Colorado 
Springs,  for  appellee. 

HURLBUT,  J.  This  action  was  brought 
March  12,  1907,  by  appeUee,  plaintiff  below, 
against  appellant,  defendant  below,  to  recover 
a  judgment  against  defendant  for  work  and  la- 
bor performed,  services  rendered,  and  tools 
and  supplies  furnished  in  building  a  wagon 
road  in  El  Paso  county  in  1872.  The  Ute  Pass 
Wagon  Road  Company,  a  domestic  corpora* 
tion,  was  impleaded  with  the  board  of  com- 
missioners ;  but  it  seems  that  the  Wagon 
Road  Company  has  been  Ignored  from  the 
very  first  by  both  plaintiff  and  defendant 
The  case  was  tried  to  the  court  without  a 
jni7,  and  judgment  rendered  In  favor  of 
plaintiff  against  the  board  of  commissioners. 
Both  parties  seem  to  have  been  dissatisfied 
with  the  Judgment  Appellee  has  assigned 
cross-errors.  The  evidence  and  proofs,  as 
shown  by  the  record,  can  be  fairly  said  to 
establish  the  following  facts,  vie.: 

In  1872  the  Ute  Pass  Wagon  Road  Compa- 
ny, a  corporation,  and  the  county  of  El 
Paso  entered  Into  negotiations,  whereby  the 
county  imdertook  to  assist  the  Wagon  Road 
Company  in  building  the  road.  A  proposi- 
tion was  submitted  to  the  people  by  the 
commissioners  to  purchase  capital  stock  of 
the  Wagon  Road  Company  to  tbe  amount  of 
$15,000,  and  issue  bonds  therefor.  The  prop- 
osition was  voted  upon  affirmatively  by  the 
electors,  and  the  bonds  were  Issued.  One 
Colton  filed  a  bid  to  construct  the  wagon 
road  for  $15,000,  and  his  bid  was  accepted 
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by  the  Wagon  Road  Company,  after  which 
that  company  appears  to  have  faded  from 
memory,  and  the  county,  through  Its  com- 
missioners, at  once  assumed  the  active  man- 
agement and  construction  of  the  road.  It 
soon  became  apparent  that  the  bid  was  too 
low,  and  the  contractor  would  not  be  able  to 
complete  the  road  under  his  bid.  He  con- 
tinned  for  some  time  In  Its  construction, 
and  then  ceased  operations;  whereupon  the 
commissioners  employed  plaintiff  to  complete 
the  construction  of  the  road,  and  agreed  to 
pay  him  therefor.  The  plaintiff  completed 
the  road  to  the  satisfaction  of  the  commis- 
sioners and  their  engineer.  The  commission- 
ers, however,  failed  to  pay  him  anything  on 
account  of  the  services  rendered.  Shortly 
after  the  completion  of  the  road,  plaintiff 
filed  his  claim  against  the  county  with  the 
commissioners. 

There  is  scarcely  any  conflict  in  the  evi- 
dence. However,  all  Issues  of  fact  were 
resolved  in  favor  of  the  plaintiff,  and  we 
are  bound  by  the  findings  of  the  trial  court 
to  the  same  extent  as  though  the  facts  had 
been  passed  upon  by  a  Jury. 

At  the  trial,  we  think  some  evidence  was 
admitted  which  should  have  been  excluded ; 
but,  at  the  same  time,  we  are  satisfied  that 
the  evidence  and  proof  which  were  properly 
admitted  amply  support  the  findings  and 
judgment  of  the  trial  court 

The  determination  of  but  one  proposition 
presented  by  the  record  will  be  decisive  of 
the  rights  of  the  respective  parties  to  this 
appeal,  and,  in  our  judgment,  It  will  not 
be  necessary  to  discuss  at  length  any  other 
Issues  argued  in  the  briefs.  This  proposition 
is  presented  by  appellant's  tenth  assignment 
of  error,  which  challenges  the  ruling  of  the 
trial  court  In  holding  that  the  claim  was  not 
barred  by  the  statute  of  limitations. 

[1]  We  are  called  upon  to  decide  whether 
or  not  the  filing  of  a  claim  against  the  coun- 
ty with  the  board  of  county  commissioners, 
followed  up  by  reasonable  diligence  on  the 
part  of  claimant  to  have  the  claim  consider- 
ed and  acted  upon  by  the  board,  wlU  arrest 
the  running  of  the  general  statute  of  limita- 
tions until  the  board  had  allowed  or  rejected 
the  claim.  In  passing  upon  this  question, 
we  can  derive  no  assistance  from  our  own 
appellate  courts,  as  our  attention  has  not 
been  called  to  any  decision  bearing  upon  the 
proposition,  and  we  know  of  none.  However, 
the  appellate  courts  of  many  other  states 
have  decided  various  phases  of  the  ques- 
tion, and  we  find  some  conflict  in  the  conclu- 
sions reached  by  them,  though  the  great 
weight  of  authority  seems  to  establish  the 
doctrine  that  the  filing  of  such  claim  with 
the  commissioners  arrests  the  running  of 
the  general  statute  of  limitations  against  tbe 
claim.  In  the  case  of  Marsh  v.  Commission- 
ers, 42  Wis.  355,  the  claimant  filed  his  ac- 
count against  the  county  for  money  paid 
on  void  tax  certificates.  The  county  pleaded 
the  defense  of  the  six-year  statute  of  limita- 


tions. The  court  held  that  the  presentation 
of  the  claim  to  the  commissioners  was  equiv- 
alent to  the  beginning  of  an  action;  the 
court  saying:  "But,  by  the  presentation  of 
the  claim  In  1873,  an  action  on  the  certifi- 
cates was  really  commenced,  and  what  was 
done  in  1874  was  a  continuation  of  that 
proceeding."  In  Cox  v.  State,  144  N.  Y.  396. 
39  N.  E.  400,  the  claimant  filed  an  account 
against  the  state  with  a  body  spedall}- 
created  by  the  Legislature  to  consider  the 
same.  The  board  discussed  the  claim;  but 
the  same  was  "laid  upon  the  table,"  where 
It  remained  for  about  16  years,  after  which 
period  claimant  again  pressed  his  demand 
for  payment  before  another  board,  subse- 
quently created  by  the  Legislature,  which 
succeeded  to  the  duty  imposed  upon  tbe 
first  board  of  considering  the  claim.  The 
statute  of  limitations  was  pleaded  by  the 
state.  The  court  says:  "The  Jurisdiction  to 
examine  and  report  was  not  lost  by  fallnre 
to  comply  with  the  direction.  The  power 
conferred  imposed  a  duty  which'  rested  upon 
them  until  performed.  •  ♦  »  Thus  It  ap- 
pears that  within  a  year  after  the  claliu 
accrued  It  was  presented  to  the  tribunal 
constituted  by  the  state  to  hear  and  examine 
Into  Its  merits.  This  was  equivalent  to  the 
commencement  of  an  action  between  citi- 
zens, which  suspended  the  operation  of  the 
statute  of  limitations  upon  the  claim,  and. 
unless  something  occurred  afterwards  to  set 
the  statute  nmnlng,  the  cause  of  action  is 
not  barred." 

In  Dinwiddle  County  v.  Stuart,  Buchanan 
&  Co.,  69  Va.  526,  plaintiff  presented  to  the 
county  board,  and  attempted  to  have  filed, 
his  claim  against  the  county,  within  the 
statutory  period.  The  commissioners  refus- 
ed to  permit  the  claim  to  be  filed,  or  to  take 
any  action  thereon,  and  adjourned.  A  short 
time  after  the  board  had  adjourned,  plain- 
tiff again  presented  his  claim  to  the  coun- 
ty for  allowance  and  payment;  but  at  this 
time  the  statute  of  limitations  had  run 
against  the  claim.  Upon  suit  brought,  the 
county  pleaded  the  statute  of  limitations; 
but  the  court  would  not  permit  it  to  invoke 
the  benefit  thereof,  saying:  "This  order  is 
the  foundation  of  a  valid  claim  against  the 
county  -of  Dinwiddle,  If  the  same  was  pre- 
sented within  the  period  of  the  statute  of 
limitations.  In  a  case  resting  upon  a  claim 
to  be  settled  by  the  board  of  supervisors,  it 
must  be  conceded  that  the  time  of  the  com- 
mencement of  the  action  Is  the  date  of  the 
presentation  of  the  claim  t)efore  the  board." 
We  could  cite  other  authorities  holding  to 
the  rule  adopted  by  Wisconsin,  New  York, 
and  Virginia,  but  deem  it  unnecessary  to 
extend  the  list. 

It  seems  to  be  the  well-established  rule  in 
all  jurisdictions  that  the  commencement  of 
an  action  within  the  statutory  period  to 
enforce  a  claim  or  demand  arrests  the 
running  of  the  general  statute  of  limitations 
against  the  same.     Appellant's  counsel  con- 
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tends  against  the  doctrine  announced  In 
the  above-cited  cases,  and  cites  in  support 
of  bis  contention  two  cases  In  our  Supreme 
Court:  Coming  v.  Ryan,  3  Colo.  523 ;  Morse 
V.  aark,  10  Colo.  216,  14  Pac.  327.  We 
might  add  the  case  of  Alvater  v.  Bank,  45 
Colo.  528.  103  Pac.  378.  In  examining  these 
cases,  we  find  they  are  based  upon  claims 
filed  in  the  probate  court  against  estates. 
But  none  of  the  cases  goes  further  than  to 
hold  that  the  mere  filing  of  a  claim  against 
an  estate  does  not  arrest  the  running  of  the 
general  statute  of  limitations  against  the 
claim.  However,  we  notice  one  significant 
phrase  used  by  the  court  in  Morse  v.  Clark, 
supra,  to  wit:  "The  filing  of  a  claim,  which 
must  be  regarded  as  the  commencement  of 
a  suit,  was  not  within  the  two-year  limit 
fixed  by  the  statute."  It  would  not  be  profit- 
able to  speculate  on  what  the  ruling  of  the 
Supreme  Court  might  be,  where  the  statute 
of  limitations  was  pleaded  by  an  estate  at 
the  trial,  in  a  case  where  the  claim  was  filed 
in  the  probate  court  against  the  estate  with- 
in the  statutory  period,  and  reasonable  dili- 
gence was  used  by  the  claimant  to  bring  the 
matter  to  trial,  but,  before  hearing,  the 
bar  of  the  statute  had  intervened.  Such  a 
situation  would  be  another  question  for  con- 
sideration by  the  court. 

In  the  case  at  bar,  we  do  not  feel  called 
upon  to  decide,  as  an  inflexible  rule  of  law, 
that  the.  were  ftUng  of  a  claim  against  a 
county  with  the  board  of  county  commis- 
sioners arrests  the  running  of  the  general 
statute  of  limitations  against  the  claim,  and. 
we  do  not  so  hold.  What  we  do  decide 
is  that,  where  a  claim  against  a  county  is 
filed  with  the  board  within  the  statutory 
period,  the  board,  in  an  action  upon  the  claim 
after  the  bar  has  attached,  will  not  be 
permitted  to  invoke  the  aid  of  the  statute 
of  limitations,  where  it  appears  that  after 
the  claim  was  filed  the  claimant  prosecuted 
the  same  with  reasonable  diligence,  and 
made  constant  effort  to  have  the  commission- 
ers consider  the  claim  on  its  merits,  and 
either  approve  or  disapprove  the  same.  In 
such  a  case,  the  running  of  the  general  stat- 
ute of  limitations  will  be  arrested  until  the 
board  has  either  allowed  or  rejected  the 
claim.  It  satisfactorily  appears  here,  from 
the  record,  that  from  the  time  the  claim  was 
filed  with  the  board  in  1872  until  it  was  re- 
jected on  March  4,  1907,  the  plaintiff  had 
persistently  and  constantly  pressed  his  de- 
mand upon  the  attention  of  the  commission- 
ers, both  in  board  meetings  and  in  vacation, 
and  had  earnestly  insisted  that  they  ad- 
Just  and  pay  his  claim.  The  claim  seems  to 
have  been  ever  present  before  the  board, 
and  in  no  sense  could  it  be  designated  as 
a  stale  or  dormant  claim.  •  It  further  appears 
ttiat  during  this  period  the  board  had  re- 
peatedly and  constantly  considered  plaintiff's 
claim,  and  had  discussed  the  same  time 
and  again  with  plaintiff  and  other  citizens 
of  the  county;   had  never  at  any  time  dis- 


puted the  claim  or  die  Justness  of  the  de- 
mand ;  had  repeatedly  stated  to  plaintiff  and 
others  that  the  reason  the  claim  was  not 
allowed  and  paid  was  because  of  the  lack 
of  funds;  that  when  the  road  bonds  were 
sold  the  claim  would  be  paid ;  that  the  claim 
was  as  good  as  the  bank,  and  would  be  paid, 
and  other  statements  of  similar  import.  In 
fact,  the  board,  while  in  session  as  well  as 
in  vacation,  api)eared  ready  and  willing  at 
all  times  to  talk  to  plaintiff  about  his  claim, 
but  evinced  a  disposition  to  avoid  a  frank 
consideration  of  the  same  on  its  merits. 
This  action  of  the  board  in  these  respects, 
considered  In  connection  with  the  character 
of  conversations  had  with  plaintiff,  would 
certainly  Justify  him  in  the  belief  he  enter- 
tained that  his  claim  would  eventually  be 
paid,  and  that  no  action  thereon  was  neces- 
sary. It  can  be  well  said  that  it  had  a 
tendency  to  lull  him  into  a  feeling  of 
security  and  generate  a  hope  that  he  would 
ultimately  secure  a  settlement  and  payment 
of  his  claim  through  the  commissioners  with- 
out legal  proceedings. 

In  this  connection,  we  may  say  that,  under 
our  view  of  the  evidence,  the  charge  of 
laches  agalnsst  plaintiff  cannot  be  sustained, 
unless  it  can  be  said  that  the  laches  con- 
sisted in  his  failure  to  commence  an  action 
on  the  claim  after  waiting  a  reasonable  time 
for  the  board  to  act  thereon.  This  con- 
tention, however,  can  be  met  by  a  defense 
which  seems  to  be  well  recognized  and  sup- 
ported by  the  authorities.  It  Is  clearly  stat- 
ed in  25  Cyc.  1325,  viz.:  "A  '  plaintiff  may 
meet  the  defense  of  the  statute  of  limita- 
tions by  showing  that,  before  the  time  fixed 
by  statute  for  tlie  bar,  defendant, .  by  his 
course  of  conduct,  led  plaintiff  to  believe  that 
a  suit  to  enforce  his  rights  would  be  unneces- 
sary, and  thereby  lulled  him  into  a  feeling 
of  security."  The  text  is  supported  by  many 
credible  authorities.  Upon  this  phase  of 
the  case,  and  in  the  light  of  the  evidence 
concerning  the  actions  of  the  board  toward 
plaintiff,  we  hold  that  the  statute  of  limita- 
tions is  not  available  to  that  body  for  the 
purpose  of  defeating  plaintiffs  action. 

Appellant's  counsel  say  that,  at  any  time 
prior  to  1887,  appellee  could  have  brought 
suit  against  the  county  upon  his  claim,  with- 
out first  having  made  a  demand  upon  the 
county  for  payment  It  is  not  necessary  to 
decide  that  question;  but,  if  it  were,  the 
negative  of  counsel's  proposition  is  supported 
by  strong  and  well-reasoned  cases  in  other 
states.  The  Supreme  Court  of  North  Caro- 
lina, in  the  case  of  Alexander  v.  Commis- 
sioners, 67  N.  C.  330,  held  that  a  previous 
demand  was  necessary  to  sustain  an  action 
against  a  county  upon  a  claim  asserted 
against  It,  and  supported  the  opinion  with 
persuasive  and  convincing  reasoning.  What- 
ever the  law  might  be  as  to  this  question. 
It  might  be  said,  in  answer  to  counsel's 
suggestion,  that  at  any  board  meeting  the 
commissioners  could   tiave  set  the  statute 
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in  motion  by  allowing  or  rejecting  the  claim. 
Plaintiff,  by  any  action  of  bis,  could  not 
have  compelled  the  county  commissioners 
to  formally  consider  and  pass  on  his  claim. 
But  the  commissioners,  baving  original  ju- 
risdiction to  consider  and  determine  the 
claim  and,  if  necessary,  swear  witnesses  con- 
cerning its  validity,  could,  at  any  time  dur- 
ing their  sessions,  have  allowed  or  rejected 
the  claim  without  any  previous  notice  to 
plaintiff.  It  was  the  duty  of  the  commis- 
sioners, within  a  reasonable  time,  to  have 
considered  the  claim,  and  either  allowed 
or  rejected  It  If,  after  the  claim  was  filed, 
plaintiff  bad  taken  no  steps  towards  prosecut- 
ing it  to  a  hearing  and  action  before  the 
board,  and  the  commissioners  had  said  or 
done  nothing  concerning  the  claim,  and  the 
claim  had  consequently  lain  dormant  for 
years,  then  the  application  of  the  statute  of 
limitations  to  such  a  situation  would  have 
raised  a  different  question  for  considera- 
tion than  the  one  presented  by  this  record. 
The  great  weight  of  authority  in  this  coun- 
try holds  that,  in  passing  upon  claims 
urged  against  a  coun^,  the  lx>ard  of  com- 
missioners act  Judicially,  or  at  least  in  a 
quasi  Judicial  capacity,  and  their  allowance 
and  settlement  have  the  force  of  Judgments, 
and  are  binding,  unless  reversed  or  vacated 
In  a  manner  provided  by  law.  11  Cyc.  595. 
A  full  and  rather  exhaustive  discussion 
sustaining  the  proposition  may  be  found  in 
Brown  v.  Otoe  County,  6  Neb.  115. 

[2]  A  number  of  other  matters  are  dis- 
cussed in  the- briefs,  and  show  painstaking 
research  by  counsel  on  both  sides;  but  we 
are  unable  to  discover  from  the  record  any 
proceeding  upon  which  could  be  predicated 
fatal  or  reversible  error.  Much  space  In 
the  briefs  has  been  consumed  in  debating 
the  question  of  trust  relationship  between 
defendant  and  the  Wagon  Road  Company. 
We  are  unable  to  see  that  this  question  has 
any  bearing  upon  the  case.  Granting  that 
a  trust  was  well  pleaded,  it  was  squarely 
put  in  issue  by  the  answer;  and  on  exami- 
nation of  the  testimony  we  find  that  it  com- 
pletely fails  to  establish  a  trust  of  any  char- 
acter. It  certainly  cannot  be  contended  that 
the  mere  purchase  of  stock  in  a  corporation 
creates  a  trust  between  the  corporation  and 
the  purchaser.  Nor  can  a  temporary  su- 
pervision of  the  work  of  a  corporation  by 
the  purchaser  establish  such  a  relationship. 
Moreover,  the  rights  of  plaintiff  under  his 
contract  could  in  no  way  be  affected  by  any 
trnst  existing  between  defendant  and  the 
Wagon  Road  Company.  If  the  company  was 
indebted  to  plaintiff  at  all,  such  Indebted- 
ness arose  under  a  contract  between  them. 
As  we  read  the  record,  not  a  word  can  be 
found  therein  showing  that  plaintiff  ever  had 
any  conversation  with  any  officer  or  repre- 
sentative of  the  Wagon  Road  Company  re- 
specting the  building  of  the  road. 

[3]  The  court  properly  refused  to  allow  in- 


terest on  the  claim.  Interest  In  this  state 
is  a  creature  of  statute  and  regulated  there- 
by. It  is  only  recoverable.  In  the  absence  of 
contract.  In  the  cases  enumerated  in  the 
statute.  Denver,  South  Park  &  Pacific  R. 
R.  Co.  V.  Conaway,  8  Colo.  1,  5  Pac.  142.  54 
Am.  Rep.  537;  Hawley  v.  Barker,  5  Colo. 
118.  The  case  at  bar  does  not  come  within 
the  statute  as  to  allowance  of  interest.  The 
claim  was  unliquidated. 

We  find  no  reversible  error  in  thia  rec- 
ord, and  the  Judgment  will  be  affirmed. 

Judgment  affirmed. 


(21  Colo.  App.  SO) 
RANDOLPH  ▼.  PROWERS. 
(Court  of  Appeals  of  Colorado.    Feb.  13,  1912. 
Rehearing  Denied  April  8,  1912.) 

1.  Executors  ard  Aduinistraiors  ({  323*)— 
Sales  to  Pat  Debts. 

Where  tbe  administmtor  of  the  estate  of 
A.  in  his  representative  capacity  compromised 
for  $9,000,  a  claim  against  tbe  estate  of  D., 
and  the  estate  of  D.  or  R.,  sole  beneficia^  ot 
D.'s  estate,  relinquished  the  right,  which  it  or 
she  would  have  as  a  distributee  of  the  estate 
of  A.,  to  a  part  of  such  sum,  the  administrator 
could  not  distribute  such  sum  among  the  other 
distributees  of  A.'s  estate  and  then  have  sold 
to  pay  the  expenses  of  administration  the  real 
estate  of  A.'s  estate,  to  a  half  of  which  D.'s 
estate  or  R.  was  entitled,  even  if  there  was  an 
agreement  of  D.'s  estate  or  of  R.  to  pay  half 
such  expenses ;  bat  such  an  agreement  would 
be  enforceable  as  a  personal  asset. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  gl  1334-1330; 
Dec.  Dig.  i  323.»] 

2.  .Executors  and  Admiitistbatobs  (S  341*)— 
Sales  io  Pat  Debts  —  Aobeement  —  Evi- 
dence. 

Evidence  in  a  proceeding  to  have  real  es- 
tate sold  to  pay  the  expenses  of  administration 
of  deredent's  estate  held  insufficient  to  show  an 
agreement  of  one  entitled  to  half  tbe  real  estate 
to  pay  half  the  expenses  of  administration. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  1434-1437; 
Dec.  Dig.  {  341.*] 

Scott,  P.  J.,  and  King,  J.,  dissenting. 

Appeal  from  District  Court,  Bent  County; 
Henry  Hunter,  Judge. 

John  W.  Prowers,  administrator  of  Amy 
Kessee,  deceased,  i)etitioned  to  sell  real  es- 
tate, and  from  the  Judgment  of  the  district 
court,  affirming  the  Judgment  of  the  probate 
court  granting  the  petition,  Mary  B.  Ran- 
dolph appeals.    Reversed  and  remanded. 

O.  Q.  Hess,  of  La  Junta,  for  appellant  Al- 
len M.  Lambrlght  and  George  A.  Kilgore^ 
both  of  Las  Animas,  for  appellee. 

CUNNINGHAM,  J.  The  facts  in  this  case, 
so  far  as  we  deem  it  necessary  to  state 
them,  are  about  as  follows :  Amy  Kessee 
died  In  Bent  county  in  1905,  leaving  her  sur- 
viving iDanlel  Kessee,  husband,  and  six  adult 
children  by  a  former  marriage,  as  her  sole 
heirs.  Daniel  Kessee  was  appointed  admin- 
istrator of  his  wife's  estate,  but  died  before 
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Uie  final  settlement  thereof.  Thereupon 
John  W.  Prowers,  son  of  Amy,  was  apipotnted 
administrator  de  bonis  non  of  the  estate  of 
the  said  Amy,  and  O.  6.  Hess  was  appointed 
executor  of  the  will  of  Daniel  Kessee. 

Mary  E.  Randolph,  sister,  was  made  sole 
beneficiary  under  the  will  of  the  said  Daniel 
Kessee.  After  assuming  the  duties  of  ad- 
niiuiatrator  of  his  mother's  estate,  Prowers, 
as  administrator,  tiled  a  claim  in  the  probate 
court  In  faTor  of  his  mother's  estate  against 
the  estate  of  Daniel  Kessee,  said  claim  be- 
ing for  upwards  of  $46,000.  Before  a  hear- 
ing was  had  upon  said  claim,  a  settlement 
or  compromise  was  reached  between  Hess 
and  Prowers,  as  executor  and  administrator 
of  the  respective  estates.  The  conditions  of 
the  proposed  compromise,  as  submitted  by 
them  to  the  probate  court,  were  as  follows 
(we  quote  from  the  petition  filed  in  the  pro- 
bate court  by  Prowers,  wherein  he  asks  for 
authority  to  make  the  compromise) :  "Tbat 
the  said  claim  so  filed  can  be  paid  and  com- 
promised between  the  two  representatives  of 
said  estates  for  the  sum  of  $9,400,  which 
said  sum.  If  said  compromise  be  made,  will 
be  paid  by  the  said  O.  G.  Hess,  in  hia  rep- 
re»entaUve  capacity  as  executor,  to  the  said 
John  W.  Prowers,  in  hia  representative  capac- 
ity a»  administrator,  in  full  settlement,  ac- 
cord, and  satisfaction  of  said  claim  so  filed 
against  the  estate  of  said  Daniel  Kessee." 
The  italics  are  our  own.  Petitions  were 
filed  by  the  executor  and  by  the  administra- 
tor, and  appropriate  orders  entered  thereon 
by  the  probate  court,  whereby  the  executor 
and  administrator  of  the  respective  estates 
were  authorized  and  empowered  to  consum- 
mate the  tentative  compromise  agreement,, 
which  was  accordingly  done,  Hess,  as  execu- 
tor of  the  estate  of  Daniel  Kessee,  paying 
to  Prowers,  as  administrator  of  the  e.state 
of  Amy  Kessee,  the  $9,400.  Immediately 
upon  receiving  the  $9,400,  Prowers  seems  to 
Iiave  distributed  same  among  the  children  of 
Amy  Kessee,  of  which  he  wiis  one,  reserving, 
however,  $600  therefrom  to  meet,  as  he  says, 
one-half  of  the  expense  of  administering  the 
estate  of  Amy  Kessee.  This  distribution  ap- 
pears to  have  been  made  by  authority,  or 
order  permitting  the  same  of  the  probate 
Judge. 

Appellant,  Randolph,  as  sole  legatee  and 
devisee  under  the  will  of  Daniel  Kessee,  who 
survived  his  wife,  Amy,  became  and  was 
entitled  to  one-half  of  the  Amy  Kessee  estate. 
She,  in  addition  to  consenting  to  the  pay- 
ment of  $9,400  from  the  Daniel  Kessee  to  the 
Amy  Kessee  estate  in  settlement  of  the  $46,- 
000  claim,  relinquished  all  right  that  she 
might  have  had  as  distributee  In  and  to  that 
sum,  after  same  had  been  paid  Prowers  as 
aforesaid.  Amy  Kessee  possessed,  at  the 
time  of  her  death,  certain  real  estate,  but, 
aside  from  the  claim  against  the  Daniel  Kes- 
see estate,  she  died  possessed  of  but  little 
casb  or  personal  property — ^not  sufficient  to 


meet  the  expenses  of  administering  her  es- 
tate. 

Immediately  upon  completing  the  com- 
promise heretofore  referred  to,  Hess  and 
Prowers  simultaneously  gave  notice,  in  due 
form,  of  their  puriiose  to  make  final  settle- 
ment, from  which  it  is  reasonable  to  suppose 
that  Prowers  bad  no  thought,  at  that  time,  of 
resorting  to  the  real  estate  of  which  his 
decedent  died  possessed,  for  the  purpose  of 
realizing  money  to  meet  the  expenses  Inci- 
dent to  the  closing  up  of  the  estate  of  which 
he  was  administrator.  Hess  carried  his  pur- 
pose into  effect,  and  was  discharged,  but 
Prowers,  upon  presenting  his  final  report, 
which  showed  debts  and  expenses  In  excess 
of  cash  then  on  hand,  asked  for,  and  over 
appellant's  objection  was  granted,  a  contin- 
uance or  further  time  to  niake  settlement. 
At  or  about  the  same  time  he  presented  his 
petition  to  the  probate  court,  in  the  custom- 
ary form  In  the  main,  for  leave  to  sell  real 
estate.  Appellant,  Randolph,  being  entitled 
to  one-half  of  this  realty  (unless  it  should 
be  subjected  to  the  debts  of  the  estate)  and 
by  law  being,  upon  the  death  of  Daniel  Kes- 
see, vested  with  the  title  thereto,  unsuccess- 
fully resisted,  in  the  probate  court,  Prowers* 
petition  to  sell  the  real  estate.  She  based 
her  objection  upon  the  contention  that  the 
petition  on  its  face  (which  set  out  all  the 
matters  pertaining  to  the  aforesaid  compro- 
mise) showed  that  ample  cash  had  come  into 
the  hands  of  the  administrator  to  meet  all 
debts,  including  the  expense  of  administra- 
tion. She  took  an  appeal  to  the  district 
court,  and  again  Judgment  went  in  favor  of 
petitioner,  authorizing  him  to  sell  so  much 
of  the  real  estate  as  was  necessary  to  meet 
the  liabilities  (mostly  costs  of  administra- 
tion) of  the  estate  remaining  unpaid.  These 
are  the  substantial  facts.  Other  minor  con- 
tentions and  unimportant  facts  have  been 
purposely  omitted. 

The  controlling  question'  for  our  determin- 
ation is.  Had  the  probate  or  district  court 
Jurisdiction  to  order  the  sale?  It  Is  ele- 
mentary that,  so  long  as  there  is  cash  or 
personal  property  sufficient  to  meet  the  lia- 
bilities of  the  estate,  resort  may  not  be  had 
to  the  realty.  It  is  equally  well  understood 
that  the  right  to  sell  real  estate,  under  the 
circumstances  now  under  consideration,  is 
statutory,  and,  in  order  to  confer  iwwer  or 
Jurisdiction  on  the  probate  court  to  grant 
It,  the  petition  must  set  forth  the  facts 
which  make  It  necessary  to  resort  thereto. 
On  these  two  propositions  it  is  unnecessary 
to  cite  statutes  or  authorities. 

Counsel  for  appellee  seem  to  contend  that 
the  $9,400  was,  in  effect  at  least,  paid  over 
to  Prowers,  not  In  his  representative  capac- 
ity, but  directly  to  the  heirs  of  the  said 
Amy.  The  record  is  clearly  against  this 
contention.  Not  only  do  the  petitions  and 
decrees  pertaining  to  the  compromise  nega- 
tive this  contention,  but  Prowers,  as  admin- 
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Istmtor  of  the  estate  of  Amy  Kessee,  pre- 
sented to  and  had  allowed  by  the  probate 
oourt  his  final  report,  wherein  is  contained 
an  Item  of  $564  In  his  favor,  or  a  credit  to 
himself  as  fees  or  commission  for  collecting 
this  selfsame  $9,400. 

If  further  evidence  were  required  to  show 
that  it  w^as  not  the  understanding  of  the 
liarties  at  the  time  of  the  compromise  that 
the  Daniel  Kessee  estate,  or  Mrs.  Randolph, 
was  to  pay  a  further  sum  for  the  purpbse 
of  meeting  the  expenses  of  settlement  of  the 
Amy  Kessee  estate,  we  find  the  following  from 
the  receipt  which  ProVers,  as  administra- 
tor, gave  to  Hess,  as  executor,  upon  the  pay- 
ment of  the  $9,400:  "And  I  hereby  in  con- 
sideration thereof  release,  discbarge,  and 
forever  quitclaim  unto  the  said  executor, 
and  to  the  estate  of  Daniel  Kessee,  deceased, 
any  and  all  claim  which  the  estate  of  Amy 
Kessee,  deceased,  has  against  the  estate  of 
Daniel  Kessee,  deceased,  on  account  thereof, 
and  on  account  of  any  and  all  other  claims 
arising  In  any  manner  whatsoever."  Mr. 
Hess  gave  the  following  testimony:  "Fur- 
thermore, John  W.  Prowers  told  me  in  the 
presence  of  all  the  others  that,  if  they  would 
allow  him  to  take  out  the  letters  of  adminis- 
tration, he  would  charge  nothing  for  his 
services.  He  said  so  more  than  once.  I  did 
not  agree  that  this  $9,400  should  be  distrib- 
uted to  the  heirs,  and  Mrs.  Randolph  pay 
her  portion  of  the  administration  fees.  I 
never  knew  they  wanted  her  to  pay  anything 
of  this  until  after  I  had  made  final  settle- 
ment of  the  estate  of  Daniel  Kessee."  Mr.' 
Prowers  was  called  to  the  stand  twice  after 
this  testimony  had  been  given  by  Mr.  Hess, 
but  he  nowhere  denied  the  statement  made 
by  Hess  that  he  liad  offered  to  administer 
the  estate  without  charging  anything  for 
his  services,  and  the  only  denial  that  he 
made  or  attempted  as  to  Hess'  agreement 
to  pay  half  of  the  expenses  was  the  answer 
he  made  to  a  question  propounded  to  him, 
and  which  we  have  hereinafter  quoted  In 
full. 

Counsel  for  appellee  say  in  their  brief: 
"The  appellant  knew  that  there  was  no  other 
property  out  of  which  these  debts  could  be 
paid.  When  she  made  the  agreement  and 
had  the  court  order  the  payment  of  the 
$9,400  to  the  Prowers  heirs,  she  entered  In- 
to an  agreement  of  which  the  sale  of  the 
land  for  the  payment  of  these  debts  is  real- 
ly a  part."  In  other  words,  they  seek  to 
Invoke  against  api)ellant  the  doctrine  of  es- 
toppel. There  is  no  evidence  of  such  knowl- 
edge upon  the  part  of  appellant,  but,  if  there 
had  been,  It  was.  not  her  duty,  after  seeing 
that  the  $9,400  was  paid  to  the  administra- 
tor of  the  Amy  Kessee  estate,  to  keep  a 
strict  surveillance  over  Prowers  to  see  that 
he  obeyed  the  law  in  the  matter  of  its  dis- 
tribution and  application.  Having  relin- 
quished her  interest  or  claim  as  distributee 
in  and  to  that  particular  fund,  appellant  had 
a  right  to  assume  that  Prowers  would  faith- 


fully and  properly  discharge  the  duties  im- 
posed upon  him  by  law.  Not  until  it  was 
sought  to  divest  her  of  her  property  was  it 
incumbent  on  her,  or  even  proper  for  her, 
to  interpose  objections.  Nor  does  it  any- 
where appear  in  the  record  that  appellant 
"had  the  court  order  the  payment  of  the 
$9,400  to  the  Prowers  heirs."  Furthermore, 
Mrs.  Randolph  can  be  held  liable  for  one- 
half  the  expense  incident  to  a  settlemmt  of 
the  Amy  Kessee  estate  only  upon  the  theory 
that  she  has  by  agreement  consented  to  be 
so  bound.  If  she  made  an  enforceable  agree- 
ment of  that  cliaracter,  directly  or  by  her 
attorney,  then  such  contract  constitutes  a 
chose  in  action  which  is  a  personal  asset  of 
the  estate  to  which  resort  must  t>e  liad  rath- 
er than  to  the  real  property  of  the  estate. 
Hence  it  follows  tliat  the  decree  ordering 
the  sale  of  the  real  estate  was  improper, 
even  if  the  theory  advanced  by  appellee  be 
conceded. 

As  Ims  already  been  observed,  the  claim 
for  $46,000  was  never  brought  on  for  hear- 
ing. Suppose  it  had  been  brought  to  trial, 
resulting  in  a  Judgment  in  favor  of  the  es- 
tate of  Amy  Kessee  and  against  the  estate 
of  Daniel  Kessee  for  $9,400,  and  said  Judg- 
ment had  been  regularly  and  duly  satisfied 
by  the  payment  thereof,  can  it  be  contended 
under  such  circumstances  that  the  ddminls- 
trator  of  the  Amy  Kessee  estate  would  have 
had  authority  to  make  distribution  of  the 
proceeds  of  such  Judgment  or  that  such  au- 
thority could  have  been  conferred  .upon  hlni 
by  the  probate  court,  and  thereafter  to  re- 
sort to  the  real  estate  to  pay  his  commission 
for  collecting  said  Judgment  and  other  ex- 
penses of  administration?  The  question  an- 
swers itself.  The  payment  of  the  $9,400  as 
a  result  of  a  compromise  voluntarily  entered 
Into  by  all  the  parties  concerned,  and  ap- 
proved by  the  probate  court.  In  no  wise 
changes  the  character  of  the  fund,  or  the 
law  applicable  thereto,  unless,  as  counsel 
for  api)ellee  seem  to  contend,  some  enforcea- 
ble agreement  was  made  and  entered  into 
contemiK>raneous1y  with  the  compromise, 
whereby  the  estate  of  Daniel  Kessee  was 
charged  with  one-half  of  such  expense. 

[2]  It  would  have  been  a  very  easy  matter. 
If  this  had  been  the  understanding  of  both 
parties  at  the  time  of  the  compromise,  to 
have  inserted  a  provision  In  the  written  in- 
strument pertaining  thereto.  But  we  find 
no  such  provision.  An  attempt  seems  to 
have  been  made  by  appellee  on  the  hearing 
in  the  district  court  to  prove  that  an  oral 
agreement  to  that  effect  was  in  fact  made, 
but  the  nearest  approach  to  sustaining  bis 
contention  in  this  behalf  was  the  testimony 
of  John  W.  Prowers.  This  question  was  pro- 
pounded to  said  Prowers:  "Q.  Did  Mr.  Hess 
say  anything  about  who  was  to  pay  the 
other  half  (meaning  the  lialf  of  the  expense 
of  administering  the  Amy  Kessee  estate)? 
A.  Well,  he  was  to  pay  the  other  half  out 
of  the  Daniel  Kessee  estate,  tca»  my  tmder- 
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tiandino  at  the  time."  This,  of  course,  is 
quite  insufiSdent  to  create  a  liability,  even 
grantiiig  ttmt  oral  testimony  was  admissible 
to  vary  tlie  terms  of  a  written  compromise 
agreement  It  was  not  sufficient  tbat  Frow- 
'  era  should  have  so  understood  the  matter. 
but  in  order  to  enforce  such  an  agreement, 
even  granting  Hess  had  the  authority  to 
bind  his  client  by  an  oral  agreement  which 
InTolTes  two  propositions  not  necessary  here 
for  us  to  determine,  it  was  incumbent  on 
appellee  to  show  that  this  understanding 
was  mutual.  There  is  nothing  in  the  record 
to  show  that  Mary  E.  Randolph  was  present 
in  the  probate  court  at  any  time  during  the 
various  proceedings  there  had,  and  herein- 
above referred  to.  On  the  contrary,  there 
is  evidence  tending  to  show  that  she  was  not 
present.  Inasmuch  as  the  tentative  agreement 
of  compromise  was  $9,000  originally,  and 
Hess,  the  executor  of  the  Daniel  Kessee  es- 
tate, of  which  Mrs.  Randolph  was  the  sole 
beneficiary,  raised  the  amount  $400,  saying 
that  be  would  take  chances  on  his  client 
ratifying  his  action  in  that  behalf. 

There  can  be  to  our  minds  no  more  con- 
clusive evidence  that  Hess,  on  behalf  of  Mrs. 
Randolph,  did  not  contemplate,  at  the  time 
of  the  consummation  of  the  compromise,  tliat 
further  demands  would  be  made  on  his  client 
for  expense  money  than  the  evidence  regard- 
ing the  $400  which  he  added  to  the  $9,000 
which  had  theretofore  been  discussed  as  the 
amount  to  be  paid.  In  view  of  the  division 
of  the  court  in  this  case,  the  writer  of  this 
opinion  feels  warranted  in  setting  out  the 
testimony  rather  fully  on  fbia  point,  quoting 
entirely  from  the  testimony  of  witnesses  for 
appellee,  and  giving  the  same  literally  as  It 
appears  in  the  abstract  Prowers,  the  appel- 
lee, gave  the  following  testimony  concerning 
the  $400:  "Was  present  during  all  conver- 
nattons.  Mr.  Hess  said  he  would  give 
$9,400.  That  he  could  not  give  any  money 
for  attorneys'  fees,  but  would  increase  it 
$400,  $250  for  Lambright  and  $150^  for  Kil- 
gore  (the  attorneys  for  the  Amy  Kessee  es- 
tate). Nothing  was  said  as  to  what  it  was  for 
except  in  that  way.  He  could  not  give  it,  as 
he  thought  his  client  would  not  allow  him  to; 
but  he  would  raise  It  $400  and  it  could  be 
used  for  that  purpose."  We  take  It  there 
can  l>e  no  serious  controversy  that  the  wit- 
ness here  meant  by  the  phrase,  "it  could  be 
used  for  that  purpose,"  that  it  could  be  used 
for  paying  fees  of  the  attorneys  for  the  Amy 
Kessee  estate,  which,  of  course,  is  a  legiti- 
mate part  of  the  costs  or  expenses  of  the  ad- 
ministration of  an  estate. 

George  A.  Kilgore,  one  of  the  attorneys  for 
the  Amy  Kessee  estate,  testified  as  follows: 
"Was  present  during  all  conversations.  The 
conversation  prior  to  coming  into  court  for 
their  allowance  was  $400  added  to  the  $9,000 
which  the  Prowers  heirs  were  to  get  was  to 
be  paid,  $250  to  Lambright,  and  $150  to  me, 
as  i>art  compensation."  This  evidence,  to 
our  minds,  Bo  clearly  establishes  the  under- 


standing of  all  the  parties,  viz.,  that,  while 
Mrs.  Randolph  would  not  consent  to  pay  any 
of  the  costs  or  expenses,  nevertheless  her  at- 
torney would,  rather  than  see  the  proposed 
compromise  fall,  assume  the  responsibility  of 
raising  the  whole  amount  from  $9,000  to 
$9,400,  and  then  permit  the  Amy  Kessee 
heirs  to  apply  the  $400  on  the  costs  and  ex- 
penses, If  they  saw  fit  so  to  do,  that  to  fur- 
ther discuss  this  feature  of  the  case  would 
only  result  in  obscuring  a  perfectly  clear 
situation. 

As  we  understand  the  position  of  our 
Brothers  who  have  found  themselves  unable 
to  concur  with  us,  it  is  this,  in  part  at  least: 
The  $9,400  was  no  part  or  portion  of  the  es- 
tate of  Amy  Kessee,  and  therefore  John  W. 
Prowers  ought  not  to  have  charged,  and  the 
probate  court  ought  not  to  have  allowed,  him 
the  $664,  or  any  other  sum;  by  way  of  com- 
mission on  account  of  the  fund  flowing  from 
the  compromise  to  the  heirs  of  Amy  Kessee; 
further  it  Is  suggested  that  the  error  of  the 
probate  court  in  this  tiehalf  should  be  by  us 
corrected  by  appropriate  modifications  of  the 
decree  of  the  trial  court  To  our  minds,  we 
are  wholly  without  authority  in  this  case  to 
enter  a  decree  regulating  the  commission  or 
fees  to  be  allowed  by  the  probate  court  to 
the  administrator,  Prowers.  But,  if  we  are 
wrong  In  this  position,  certainly  we  may  not 
with  propriety  adjudge  a  certain  transaction, 
which  came  into  this  record  merely  as  a  bit 
of  evidence,  Introduced  for  the  sole  purpose 
of  showing  how  both  the  probate  Judge  and 
the  administrator  of  the  Amy  Kessee  estate 
regarded  the  fund  in  question  erroneous,  and 
then  proceed  to  correct  the  error  when  there 
Is  no  one  before  this  court  making  any  com- 
plaint whatever  in  that  behalf.  If  it  was 
error  for  Prowers  to  charge  and  the  probate 
Judge  to  allow  the  $564  as  a  commission  to 
Prowers,  the  administrator,  for  the  collec- 
tion of  the  $9,400,  it  was  a  wrong  perpetrat- 
ed by  Prowers  and  the  probate  Judge  against 
the  brothers  and  sisters  of  the  said  Prowers, 
and  in  no  way  concerns  the  parties  to  this 
case.  Moreover,  as  we  have  already  pointed 
out,  these  relatives  of  John  W.  Prowers  not 
only  have  made  no  complaint  of  the  action 
of  Prowers  or  the  probate  court  with  refer- 
ence to  this  f^  or  commission,  but  it  may 
reasonably  be  supposed  that  they,  with  full 
knowledge  of  all  tlie  facts,  have  approved  the 
same.  From  this  feature  of  the  case,  we  are 
Impressed  that  If  any  one  is  in  a  position  to 
plead  estoppel  it  would  be  the  appellant  rath- 
er than  the  appellee. 

Counsel  for  appellee  make  the  following 
statement  in  their  brief:  "At  the  time  of  the 
compromise  of  the  claim  of  the  Amy  Kessee 
estate  against  the  Daniel  Kessee  estate,  the 
appellant,  in  legal  effect,  had  in  her  posses- 
sion $18,800  of  money  belonging  to  the  appel- 
lee. •  •  •  Mary  B.  Randolph  retained 
her  half,  which  was  just  as  much  a  part  of 
the  estate  of  Amy  Kessee  as  the  other  half 
was,  or  could  ever  become.    The  other  half 
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she  paid  through  the  hands  of  the  adminis- 
trator to  the  children  of  Amy  Kessee." 

To  our  minds  the  above  contention  Is 
wholly  unwarranted  and  Is  refuted  complete- 
ly, as  It  seems  to  us,  by  the  testimony  of  Mr. 
Kllgore,  a  witness  called  on  behalf  of  appel- 
lee, and  who  appeared  in  the  court  below, 
and  appears  In  this  court  as  his  attorney. 
Mr.  Kilgore  gare  on  cross-examination  the 
following  testimony,  which  we  take  from  the 
abstract:  "There  was  never  any  agreement 
to  pay  $18,800.  The  agreement  was  to  pay 
$9,400.  You  (meaning  Mr.  Hess,  attorney  for 
appellant)  never  agreed  that  your  estate  was 
owing  anything.  Always  protested  your  in- 
nocence; whUe  you  were  unwilling  to  plead 
,  guilty  to  the  charge  of  owing  us,  to  the  ex- 
tent of  paying  it,  you  were  willing  to  compro- 
mise on  that  basis." 

A  careful  reading  of  the  excerpt,  which  we 
have  taken  from  the  brief  of  counsel,  will 
make  it  manifest  how  difficult  It  Is,  even  for 
counsel  of  appellee,  to  discuss  this  contro- 
versy without  unconsciously  admitting  that 
the  money  that  was  paid  over,  the  $9,400, 
was  in  truth  and  In  fact  the  property,  not  of 
the  heirs  of  Amy  Kessee,  but  of  the  estate  of 
Amy  Kessee,  and  as  a 'part  of  her  estate,  of 
course.  It  was  the  fund  from  which  expenses 
and  costs  must  be  paid  before  the  same  was 
distributed.  Another  error  Into  which  coun- 
sel unwittingly  fall  is  the  assumption  that 
Mary  E.  Randolph  had  anything,  at  the  time 
the  compromise  was  made.  In  her  possession 
belonging  to  the  estate  of  Amy  Kessee.  The 
estate  of  Daniel  Kessee  had  not  yet  been  set- 
tled, and  the  claim  was  against  his  estate. 
Moreover,  there  Is  not  a  word  In  the  entire 
record  that  will  Indicate  that  Mary  B.  Ran- 
dolph has  ever  received  a  dollar  from  the  es- 
tate of  Danld  Kessee.'  The  whole  of  that 
estate  may  have  been  required  to  meet  the 
liabilities,  except  the  Interest  which  she  yet 
retains  In  the  realty  of  the  Amy  Kessee  es- 
tate. 

Counsel  for  appellee  further  say:  "In  the 
consideration  of  this  case.  It  may  be  well  to 
keep  in  mind  the  following  facts,  which  are 
undisputed  or.  If  disputed,  were  Judicially 
settled  In  the  court  below.  •  •  •  That 
the  land  In  question,  subject  to  the  payment 
of  the  said  claim,  is  owned  by  the  Prowers 
children,  being  the  children  of  Amy  Kessee 
by  a  former  husband,  the  one  half,  and  the 
other  half  by  the  respondent  below,  appel- 
lant here,  who  derived  sncb  Interest  by  will 
of  Daniel  Kessee,  who  Inherited  it  from  his 
wife,  Amy  Kessee."  As  a  legal  proposition, 
we  can  see  no  reason  why  this  fact  should  be 
kept  especially  In  mind.  It  was  unfortunate 
for  the  Prowers  children  that  their  mother 
did  not  outlive  their  stepfather.  It  may  be 
conceded  that  the  statutes  regulating  the  de- 
scent and  distribution  of  property,  and  the 
law  affecting  the  distribution  of  property  by 
will,  often  work  palpable  injustice.  But  to 
courts  these  laws  are  as  inexorable  as  the 


natural  law  that  fixed  the  order  of  the  tak- 
ing off  of  Amy  and  Daniel.  Had  Daniel  first 
been  gathered  to  his  fathers,  we  apprehend 
the  Prowers  heirs  would  have  been  reconciled 
to  the  ways  of  Providence,  and  fairly  well 
satisfied  with  the  statutes  of  Colorado  apiAl- 
cable  to  this  case. 

There  is  nothing  ta  the  record  to  indicate 
how  Amy  Kessee  came  Into  possession  of  the 
land  in  question,  or  bow  long  she  and  Dan- 
iel were  husband  and  wife.  It  may  well  be, 
so  far  as  anything  to  the  contrary  appears 
in  the  record,  that  the  land  was  a  gift  ftom 
Daniel  to  Amy,  or  its  value- may  have  been 
due  to  the  efforts  of  Daniel.  Moreover,  be 
may  have  at  his  own  expense  raised  and  eda- 
cated  the  Prowers  children  from  Infancy,  and 
otherwise  provided  handsomely  for  them. 
His  act  in  willing  his  property  to  his  sister 
may  have  been  Justified  not  only  by  law  bat 
by  good  morals.  However,  these  are  matters 
entirely  outside  the  case  and  with  which  this 
court  has  nothing  whatever  to  do. 

For  the  above  and  foregoing  reasons,  the 
Judgment  of  the  district  court  should  be  re- 
versed, and  the  case  remanded,  with  direc- 
tions to  said  court  to  enter  an  order  denying 
the  petition  of  ap^llee,  and  taxing  the  costs 
to  him,  which  is  accordingly  done. 

Reversed  and  remanded. 

KINO,  3.  (dissenting).  I  am  unable  to  con- 
cur with  the  views  expressed  by  the  majori- 
ty of  the  members  of  this  court  in  their  opin- 
ion herein,  or  with  their  conclusions,  wbicb 
seem  to  me  to  sacrifice  Justice  to  a'  techni- 
cality, and  in  which  a  strict  construction  of 
and  compliance  with  the  terms  of  the  stat- 
ute are  needlessly  enforced  to  the  end  that  a 
fraud  Is  permitted  and  perpetuated  which 
may  and  should  be  avoided  by  the  proper 
application  of  the  principles  of  equity,  which 
appear  to  have  been  recognized  and  applied 
by  the  trial  court. 

I  accept  the  statement  made  in  the  opinion 
of  the  court  that  the  controlling  question  for 
our  determination  Is  whether  the  probate  or 
district  court  had  Jurisdiction  to  order  the 
sale  of  the  real  estate  to  pay  the  debts  of 
the  estate  and  the  expenses  of  administra- 
tion, supplementing  that  statement,  bow- 
ever,  by  saying  that  such  question  Is  the  on- 
ly ultimate  question  for  our  consideratioa 
and  determination,  all  other  matters  being 
incidental  or  collateral  to  the  main  subject 

It  Is  conceded  that  at  the  time  the  petition 
to  sell  was  filed,  presented,  and  granted 
there  were  not  sufficient  funds  In  the  bands 
or  under  the  control  of  the  administrator  to 
pay  such  debts  and  expenses,  nor  personal 
property  from  which  the  necessary  funds 
could  be  secured;  but  it  is  contended  tbat 
sufiident  funds  had  been  paid  to  the  adnihiis- 
trator,  and  that  he  had  improperly  and  pre- 
maturely distributed  such  funds  to  certain 
of  the  heirs,  and  for  that  reason  the  court 
was  without  autborltj-  or  Jurisdiction  to  or- 
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der  a  sale  of  the  real  estate  to  satisfy  the 
remaining  unpaid  debts  and  costs  of  admin- 
istration. 

The  right  and  power  to  sell  real  estate  in 
course  of  administration  Is  statutory,  and 
the  provisions  of  the  statute  must  be  substan- 
tially complied  with.  Section  7168,  Rev.  St 
1908,  gives  the  power  to  the  county  cour^  to 
order  sale  of  real  estate  "whenever,  after 
the  Inventory  and  appraisement  of  the  per- 
sonal estate,  *  *  *  It  shall  appear  that 
the  personal  estate,  Income  and  annual  rents, 
Issues  and  profits  of  the  real  estate  of  any 
decedent  *  *  *  Is  Insufficient  to  dis- 
charge the  Just  debts  allowed  against  his  es- 
tate, »  •  •  expenses  of  administration, 
and  all  other  sums  required  by  law  to  be  paid 
out  of  such  estate."  Section  7170  requires 
the  administrator  to  present  to  the  county 
court  his  petition  "setting  forth  the  condi- 
tion of  the  estate,  the  amount  of  legacies, 
debts  and  claims  against  such  estate,  so  far 
as  the  same  are  known,  and  particularly  de- 
scribing the  whole  of  the  real  estate  of  such 
estate,  and  the  nature  of  the  title  of  the 
decedent,  •  •  •  the  value  of  the  several 
parcels  of  said  real  estate,  and  the  incum- 
brances thereon,  if  any,  the  facts  and  circum- 
stances upon  which  the  petition  is  founded, 
and  the  purpose  for  which  sale  is  deemed 
necessary  or  proper,"  and  also  requires  such 
petition  to  set  forth  the  names  and  residences 
of  the  heirs  at  law,  legatees,  and  devisees  of 
the  testator  or  intestate,  and  that  the  peti- 
tion shall  be  verified  by  the  oath  of  the  ad- 
ministrator. The  sections  following  provide 
for  order  to  show  cause  and  service  thereof. 
Section  7178  provides  that,  if  the  county 
court  is  satisfied  after  a  full  hearing  upon 
said  petition  that  proper  and  legal  grounds 
exist  for  the  sale  of  the  whole  or  any  portion 
of  the  real  estate  of  such  decedent,  the  coun- 
ty court  shall  make  an  order  directing  the 
sale  and  the  manner  In  and  the  conditions 
upon  which  the  sale  shall  be  made. 

A  careful  examination  of  the  petition  filed 
by  the  administrator  in  the  case  at  bar 
shows  that  every  one  of  these  Jurisdictional 
requirements  was  not  only  substantially  but 
technically  complied  with,  and  thereby  Ju- 
risdiction to  try,  and  upon  hearing  make  the 
order  for  such  sale,  if  found  that  proper  and 
legal  grounds  exist  therefor,  was  unquestion- 
ably vested  in  the  county  court. 

In  addition  to  the  matters  required  to  be 
set  forth  In  the  petition,  and  which  were  set 
forth  as  we  have  stated,  the  petition  con- 
tained a  complete  statement  of  the  matters 
pertaining  to-tbe  estates  of  Amy  Kessee  and 
of  Daniel  Kessee,  mentioned  in  the  opinion 
of  the  court,  including  tlie  receipt  of  $9,400 
by  the  administrator,  bis  application  for  au- 
thority to  distribute  the  same,  and  the  order 
of  the  court  directing  distribution  thereof, 
and  the  actual  distribution  to  the  heirs  of 
Amy  Kessee  in  the  presence  of  the  Judge  of 
saJd  court,  the  executor  of  the  will  of  Daniel 
Kessee  apd  the  attorney  at  law  and  in  fact 


of  Randolph,  the  appellant  herein.  And  as 
some  of  these  allegations  have  been  omitted 
from  the  majority  opinion,  evidently  treated 
as  "unimportant,"  but  which  seem  to  me  to  be 
of  vital  Importance,  reference  will  be  made 
thereto.  These  allegations  were  that  the  es- 
tate of  Amy  Kessee,  of  which  Prowers  was 
administrator  de  bonis,  and  the  estate  of 
Daniel  Kessee,  of  which  O.  G.  .Hess  was  ex- 
ecutor, had  been  In  course  of  administration 
In  the  same  court,  Daniel  Kessee,  husband  of 
said  Amy,  having  been  administrator  of  his 
wife's  estate  prior  to  the  time  of  his  death ; 
that  upon  the  death  of  the  said  Daniel  and 
the  appointment  of  Prowers  to  succeed  him 
as  administrator  (Prowers  being  the  son  and 
one  of  the  heirs  of  Amy)  he  filed  In  said  court 
against  the  estate  of  Daniel  Kessee  a  claim 
of  $46,000,  besides  interest,  in  favor  of  the 
estate  of  bis  mother;  that  Mary  E.  Ran- 
dolph, appellant  herein,  and  sister  of  said 
Daniel  Kessee,  was  sole  devisee  of  the  will 
and  owner  of  the  estate  of  Daniel  Kessee, 
and  as  such  devisee  the  owner  of  one-half  of 
the  estate  of  Amy  Kessee,  subject  to  the  pay- 
ment of  the  debts  and  costs  of  administration 
of  the  last-named  estate;  that  negotiations 
were  had  between  the  said  administrator  and 
the  executor  and  Randolph  by  which  the  exec- 
utor with  the  consent  of  Randolph  offered  to 
pay  to  the  administrator  the  sum  of  $9,400 
In  settlement  of  said  claim,  to  which  amount 
the  said  Randolph  agreed  to  relinquish  all 
right.  Interest,  and  claim,  and  that  said  sum 
might  be  distributed  by  the  said  Prowers  to 
the  children  of  Amy  Kessee  by  her  first  hus- 
band. This  offer  was  accepted  by  the  ad- 
ministrator, and  petitions  were  filed  simul- 
taneously by  the  admln^trator  and  by  the 
executor  in  their  respective  estates  reciting 
the  negotiations  and  praying  approval  thereof. 
At  the  hearing  of  the  petition  of  the  ad- 
ministrator, Hess,  the  executor  of  the  will 
of  Daniel  Kessee  and  attorney  in  fact  for 
Randolph,  was  present.  That  petition  re- 
cited, among  other  things,  that  on  said  claim 
the  estate  of  Amy  Kessee  would  be  Justly  en- 
titled to  at  least  $18,800  from  the  estate  of 
Daniel,  one  half  of  which  would  pass  tp  Ran- 
dolph, and  the  other  half  to  the  children  of 
Amy,  and  was  the  basis  for  the  compromise 
by  the  payment  of  $9,400  to  the  children  of 
Amy,  heirs  of  one-half  of  the  estate,  and  con- 
tained this  allegation:  "Tour  petitioner  fur- 
ther represents  that  there  are  sufficient  land* 
belonging  to  the  estate  of  the  said  Amy  Kes- 
see, deceased,  out  of  which  to  pay  all  Just 
claims  that  may  be  allowed  against  the  said 
estate  of  said  Amy  Kessee,  deceased."  This 
quotation  will  show  that  at  the  time  this  peti- 
tion was  heard  Randolph,  who  was  present 
through  her  attorney  in  fact,  knew  that  the 
lands  of  the  Amy  Kessee  estate  were,  if  nec- 
essary, to  be  subjected  to  the  payment  of 
the  debts  and  claims  against  that  estate. 
This  allegation  was  followed  by  a  prayer  for 
an  order  authorizing  him  "to  pay  out  the 
said  sum  of  $9,400  to  the  said  children  of 
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Amy  Kessee,  share  and  share  alike."  The 
petition  was  granted  and  the  order  made 
which  recited  that  said  Randolph  consented 
to  said  dlstrlbntion ;  and  the  administrator 
at  that  time,  In  the  presence  of  the  Judge  and 
of  the  executor  and  attorney  In  fact  for  Ran- 
dolph, drew  his  checks  and  distributed  the 
said  $9,400  to  such  heirs,  stiare  and  share 
alike,  to  which  no  protest  was  made. 

The  orders  of  the  court  permitting  such 
distribution  were  made  on  the  16th  day  of 
May,  1907.  The  petition  for  sale  of  the  real 
estate  was  flied  August  24,  1907,  and  heard 
and  granted  on  the  8th  day  of  February, 
1908,  after  due  notice  to  all  interested  par- 
ties. To  said  petition  appellant  herein  filed 
answer  which  did  not  deny  any  of  the  allega- 
tions of  the  petition.  It  demurred  to  the 
sufficiency  of  the  petition,  and  alleged  that 
the  estate  at  that  time  and  at  the  time  of  the 
filing  of  the  petition  had  ample  personal  as- 
sets to  pay  all  debts  and  expenses  without 
resort  to  the  real  estate,  and  alleged  the  pay- 
ment by  said  executor  to  said  administrator 
of  the  sum  of  $9,400  already  alleged  and  set 
forth  in  the  petition.     The  allegation  that 

,  the  administrator  had  funds  or  personal  as- 
sets at  the  times  named  had  no  support  what- 
ever in  the  testimony,  as  it  was  alleged  and 
not  denied  and  fully  established  by  the  evi- 
dence that  the  said  $9,400  had  been  distribut- 
ed, and  that  there  were  no  other  personal 
assets  except  about  $200  derived  from  rentals 
which  had  already  been  exhausted  in  the  pay- 
ment of  other  debts.  So  that  the  only  ques- 
tion to  be  determined  by  the  court  was  wheth- 
er, under  the  facts  as  stated  In  the  petition, 
the  administrator  must  be  charged  as  still 
having  in  his  possession  the  said  sum  of 
$9,400,  or  a  sufficient  portion  thereof,  to  pay 
the  debts  and  costs  of  administration  of  the 
estate.  Upon  this  question  the  county  court, 
after  finding  the  existence  of  unpaid  debts 
and  expenses,  made  this  finding:  "The  court 
finds  as  a  fact  that  the  $9,400  mentioned  in 
the  petition  herein,  and  evidence  offered,  was 
not  to  be  applied  to  the  payment  of  any 
claims  or  indebtedness  or  expenses  of  ad- 
ministration, and  that  the  respondent,  Mary 
B.  Randolph,  so  agreed,  and  that  she  is  now 
estopped  from  setting  up  any  demand  that 
the  said  $9,400,  or  any  part  thereof,  be  ap- 
l>lied  to  the  payment  of  the  Indebtedness 
aforesaid" — and  thereupon  ordered  the  sale 
of  the  real  estate,  from  which  order  Randolph 
appealed  to  the  district  court.  The  evidence 
in  the  district  court,  in  addition  to  the  pe- 
titions and  orders  of  the  county  court  and  the 
receipts  filed  therein,  contained  documentary 
evidence  from  the  county  court  showing  the 
inventory  filed  by  Daniel  Kessee  as  adminls- 

•  trator  of  the  estate  of  his  deceased  wife. 
Amy,  in  which  the  real  estate  herein  asked 
to  be  sold  was  the  only  asset  reported  as  be- 
longing to  said  estate,  omitting  any  reference 
to  his  Indebtedness  of  $46,000  thereafter 
made  as  a  claim  against  his  estate;  also 
showing  the  report  and  inventory  of  Prowers, 


administrator  de  bonis.  Oral  testimony  was 
also  introduced,  which  was  to  some  extent 
conflicting,  and  the  trial  court  apparently 
discredited  some  of  the  statements  of  Hess, 
but  in  that  respect  this  court  is  bound  by  the 
finding  of  the  trial  court,  even  as  to  matters 
which  were  not  directly  disputed.  The  court 
had  the  right  to  believe  all  or  none  of  his 
testimony. 

There  can  be  no  question  that  real  estate 
of  a  decedent  cannot  be  ordered  sold  to  pay 
debts  and  expenses  of  administration  unless 
there  be  an  insufficiency  of  personal  assets 
at  the  time  the  petition  for  sale  is  presented 
and  heard;  nor  that  upon  petition  of  the 
administrator  the  order  will  be  refused  if  be 
has  come  into  possession  of  sufficient  fands 
with  which  to  pay  such  debts  and  expenses, 
and  has  unlawfully  or  wrongfully  expended 
the  same  or  diverted  it  from  its  proper  use 
so  that  such  personal  assets  have  been  by  him 
wasted  or  lost  through  his  fault.  But  under 
such  circumstances  resort  may  and  doubtless 
should  be  had  to  the  administrator  and  his 
bondsmen  to  recover  the  money  so  lost  to 
the  estate.  But  that  rule  is  hot  applied  with 
strictness  except  where  the  money  has  been 
distributed  through  the  fault  of  the  adminis- 
trator, and  not  then,  although  the  dlstriba- 
tlon  may  have  been  Irregular,  If  not  wrongful 
or  fraudulent,  but  with  the  knowledge  and 
consent  of  the  heirs,  devisees,  or  other  per- 
sons interested  in  the  estate.  And  where 
such  payment  or  distribution  has  been  made 
by  the  procurement  or  with  the  knowledge 
and  consent  of  any  interested  party,  such 
party  will  not  be  heard  to  say  that  the  dis- 
tribution was  wrongful,  but  will  be  estopped 
from  so  saying.  In  my  opinion  the  doctrine 
of  equitable  estoppel  as  against  the  appellant 
herein  wasi  properly  applied  by  both  trial 
courts,  and  that  therefore  the  Judgment  ap- 
pealed from  should  be  affirmed. 

That  the  doctrine  of  equitable  estoppel 
may  be  applied  in  cases  of  this  character  is 
shown  by  numerous  authorities,  Including 
our  own  appellate  courts :  N.  Y.  Life  Ins.  Ck). 
et  al.  V.  Brovra,  Executor,  et  al.,  32  Colo.  365- 
379,  76  Pac.  799 ;  Pershing  et  al.  v.  Wolfe  et 
al.,  6  Colo.  App.  410-418,  40  Pac.  856 ;  George 
B.  Foster's  Executrix  v.  H.  M.  Stone,  Adm'r, 
et  al.,  67  Vt.  336,  31  Atl.  841;  Boernm  v. 
Schenck,  41  N.  T.  182-190;  Lyon  v.  Lyon,  43 
N.  C.  201-206;  Haden  v.  Haden,  7  J.  J. 
Marsh.  (Ky.)  168;  Grady  v.  Porter,  53  Cal. 
680;  Axton  v.  Carter,  141  Ind.  672-675,  39 
N.  E.  546 ;  Young  et  al.  v.  Wlttenmyre,  123 
III.  303-309,  14  N.  E.  869;  2  Woemer  Adm., 
star  pp.  679-1242. 

In  the  case  of  New  York  Life  Insurance 
Company  et  al.  v.  Brown,  Executor,  et  al.. 
supra,  the  court  after  referring  to  section 
4798,  Mills'  Ann.  St,  which  permits  the 
court  to  direct  the  administrator  to  distrib- 
ute the  surplus  remaining  In  his  hands 
among  the  heirs  of  the  deceased  "after  the 
payment  of  all  debts  allowed  against  the  es- 
tate of  any  decedent  and  the  expenses  of  ad- 
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ministration,"  said:  "It  is  true  that  the  ex- 
<!cutor  of  an  estate  can  make  no  distribution 
until  after  the  estate  indebtedness  is  paid, 
but  that  does  not  prevent  a  devisee  from  dis- 
posing of  his  interest  subject  to  the  payment 
of  estate  indebtedness,  and  if  be  does  make 
such  disposition  be  is  bound  thereby,  and 
cannot  subsequently  require  that  the  Interest 
which  he  has  disposed  of  shall  thereafter  be 
subjected  to  the  Hen  of  estate  indebtedness, 
80  as  to  protect  his  interest  in  any  of  the 
property  which  he  still  retains." 

Applying  that  rule  to  the  case  at  bar,  it 
will  readily  appear  that,  when  in  settlement 
of  a  large  claim  against  the  estate  of  which 
she  was  devisee,  appellant  Randolph  relin- 
quished to  the  heirs  of  Amy  Kessee  all  her 
interest  In  the  $9,400  paid  as  a  compromise 
of  that  claim  and  permitted  its  distribution 
to  said  heirs,  she  cannot  now  require  that 
the  interest  which  she  so  disposed  of  shall 
he  subjected  to  the  payment  of  estate  in- 
debtedness and  costs  of  administration,  so  aa 
to  protect  her  interest  in  the  real  estate  re- 
maining, and  In  which  she  has  a  one-half  in- 
terest subject  to  the  payment  of  such  debts. 

In  Pershing  et  al.  v.  Wolfe  et  al.,  supra, 
being  an  estate  matter  involving  the  rights 
of  a  minor.  In  which  the  minor  through  her 
next  friend  alleged  the  invalidity  of  certain 
proceedings  in  the  county  court,  and  in  which 
the  doctrine  of  estoppel  was  invoked,  the 
court,  after  saying  that  the  proceedings  un- 
der the  original  petition  were  regular  but 
that  the  decree  was  open  to  grave  criticism 
as  giving  the  administratrix  too  great  power, 
said:  "The  nature  of  an  estoppel  does  not 
preclude  Its  application  wherever  it  tends  to 
work  out  an  apparent  equity  and  to  do  Jus- 
tice between  the  parties.  The  infancy  or  the 
disability  of  the  party  against  whom  the  doc- 
trine is  invoked  furnishes  no  obstacle  to  its 
operation.  It  has  been  applied  in  many 
cases  where  at  the  time  of  the  occurrence  the 
person  who  is  to  be  bound  by  the  act  was 
then  completely  under  some  recognized  dis- 
ability. It  has  been  applied  in  all  classes  of 
cases,  but  usually  In  those  where  money  has 
l)een  received  from  the  sale  of  land  or  from 
some  other  source  by  one  who  was  the  cus- 
todian of  the  person  under  disability,  and 
who  applied  the  funds  to  the  use  and  benefit 
of  the  infant.  Wherever  this  has  been  done, 
even  though  the  procedure  was  irregular  and 
void,  the  Infant  has  been  estopped  to  assert 
Its  illegality  unless  the  purchaser  can  either 
be  put  in  statu  quo  or  the  Infant  has  made 
some  offer  of  restitution  which,  if  accepted, 
would  leave  the  other  unharmed" — ^and  the 
Judgment  of  the  court  below  was  reversed 
because  that  court  refused  to  recognize  and 
apply  the  doctrine  of  equitable  estoppel  as 
against  the  minor  heir  for  whose  benefit  the 
money  procured  by  the  mortgage  had  been 
expended. 

In  the  case  at  bar  a  claim  of  $46,000 
against  the  estate  of  which  appellant  was 
sole  beneficiary  was  settled  by  the  payment 


of  19,400,  upon  the  express  condition  that 
said  sum  should  go  to  certain  persons.  This 
settlement  was  made  for  her  benefit  and  with 
her  consent,  and  she  has  not  offered  to  place 
said  heirs  In  statu  quo,  and  therefore,  al- 
though the  distribution  made  by  the  adminis- 
trator may  have  been  irregular  and  void  as 
to  general  creditors  of  the  estate,  appellant 
should  be  estopped  from  asserting  such  Ir- 
itegularlties. 

In  the  case  of  Young  et  al.  v.  Wlttenmyre, 
supra,  cited  by  counsel  for  appellant,  the 
court  recognized  the  proper  application  of 
the  doctrine  of  estoppel,  but  refused  to  ap- 
ply it  for  the  reason  only  that  the  heirs  were 
not  instrumental  in  having  the  distribution 
made,  knowing  that  an  unpaid  debt  remain- 
ed, and  that  the  action  of  the  administratrix 
in  making  such  distribution  was  of  her  own 
free  will  and  without  being  required  either 
by  the  heirs  or  by  the  court,  she  voluntarily 
paid  over  money  to  the  heirs  which  she  ought 
to  have  retained  for  the  payment  of  debts. 

In  the  case  at  bar  the  evidence  conclusive- 
ly shows  that  payment  by  the  administrator 
was  not  voluntary;  but  that  It  was  procured 
through  the  contract  of  compromise  settle- 
ment made  by  appellant,  directed  by  the 
court  and  actually  distributed  In  the  presence 
of  appellant  or  her  attorney  in  fact,  in  ac- 
cordance with  the  terms  of  her  agreement. 

■  The  other  cases  dted  deal  with  the  appli- 
cation of  the  doctrine  of  equitable  estoppel 
as  pertaining  to  estates  and  administration 
in  many  different  phases,  some  of  which  go 
to  the  extent  of  holding  that  in  case  of  a 
sale  of  real  estate  by  an  administrator  to 
himself,  although  voidable  at  the  election  of 
the  cestui  que  trust,  yet  the  cestui  que  trust, 
having  received  the  proceeds  of  the  sale  or 
any  part  thereof  with  full  knowledge  of  all 
the  facts,  thereby  confirms  and  ratifies  the 
sale  and  cannot  afterwards  avoid  it. 

In  Grady  v.  Porter,  supra,  involving  the 
settlement  of  an  executor's  account  pursuant 
to  stipulation,  to  which  proceedings  plaintiffs 
were  parties,  appearing  and  consenting,  the 
court  held  that  the  probate  court  might  enter- 
tain and  enforce  the  stipulation  as  well  as  any 
other  court  in  reference  to  a  matter  .of  which 
it  had  Jurisdiction,  and  that  the  said  plaintiffs 
were,  by  said  stipulation  and  the  proceedings 
of  the  probate  court  had  thereon,  estopped 
and  concluded,  notwithstanding  the  claim 
that  the  executor  had  in  his  possession  mon- 
ey and  other  property  of  the  estate  which  he 
had  omitted  from  his  inventory  and  account 

A  charge  of  $564  (the  usual  maximum  al- 
lowance of  6  per  cent,  fixed  by  law)  was 
made  by  the  administrator  and  allowed  by 
the  county  court  and  the  district  court  for 
the  collection  of  the  $9,400  from  the  estate  of 
Daniel  Kessee.  Propriety  of  this  charge  is 
challenged,  and  has  been  the  occasion  of 
much  discussion  by  counsel  and  in  this  court. 
No  other  charge  was  made  by  the  adminis- 
trator. No  objection  was  made  or  exceptions 
reserved  In  the  lower  courts  to  the  allowaace 
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of  that  cbarge,  and  whether  it  was  reason- 
able or  permissible  does  not  affect  the  ques- 
tion of  the  Jurisdiction  of  the  court  to  order 
the  sale  of  the  real  estate,  since,  without  re- 
gard to  the  allowance  of  that  amount,  there 
was  still  a  deficiency  of  personal  assets. 

There  seems  to  be  slight,  if  any,  occasion, 
and  I  have  no  disposition  to  challenge  the 
decrees  of  Providence  or  the  operation  of  the 
natural  law  to  which  my  Brother  who  wrote 
the  opinion  of  the  court  referred,  because  of 
the  order  in  which  Amy  and  Daniel  depart- 
ed this  life,  although  it  does  appear  that 
Daniel  was  neither  unmindful  nor  neglectful 
of  the  opportunity  thus  afforded  him  to  finish 
the  task  he  had  begun  of  appropriating  to 
himself  the  patrimony  of  the  children  of  his 
wife  and  forever  alienating  it  from  them  by 
making  his  will  devising  everything  to  his 
collateral  heir,  the  appellant  herein.  His 
purpose  to  defraud  the  estate  of  his  wife  is 
evidenced  by  his  inventory  disclosing  only 
real  estate  of  the  estimated  value  of  $3,600, 
and  omitting  any  mention  of  the  item  of  $46,- 
000  which  he  was  charged  with  having  re- 
ceived from  the  sale  of  bis  wife's  lands  and 
cattle,  and  all  of  which,  by  his  will,  would 
have  passed  to  the  appellant  but  for  the  ac- 
tive interference  by  the  administrator.  Dan- 
iel's demise  gave  Prowers  a  chance  to  save 
something  from  the  wreck  of  his  mother's  es- 
tate, the  greater  portion  of  which  his  step- 
father seemed  still  to  grasp  In  mortmain, 
and  I  am  not  wUllng  to  participate  in  a  Judg- 
ment which  will  take  any  part  of  the  sum 
paid  to  the  Prowers  children  in  settlement 
of  said  claim  In  order  to  relieve  the  lands  of 
the  Amy  Eessee  estate,  in  which  appellant 
retains  an  Interest,  from  her  proper  share  of 
the  debts  and  expenses  of  administration. 

I  am  authorized  to  state  that  Presiding 
Judge  SCOTT  agrees  with  my  conclusion 
that  the  Judgment  should  be  affirmed. 

(21  Colo.   App.  527) 

METROPOLITAN  CASUALTY  INS.  CO.  OF 

NEW  YORK  V.  BBRGHEIM. 
(Court  of  Appeals  of  Colorado.    Feb.  13,  19ia. 

Rehearing  D^Died  April  8,  1912.) 
Insubance    (§  421»)— Plate  Glass  Insdb- 

ANCE— Exception— Loss  trom   Fire  — "Ke- 

suLTiNO    Directly    ob    Indirectly    from 

Fire." 

The  damage  to  plate  glass  from  an  ex- 
plosion caused  by  beat  from  a  fire,  both  at  a 
distance  from  the  building  containing  the  glass, 
is  not  within  the  provision  of  a  plate  glass 
Insurance  policy,  excepting  insurer  from  lia- 
bility for  damage  resulting  directly  or  indirect- 
ly from  fire,  whether  on  the  premises  or  not; 
such  provision  being  intended  to  except  only 
a  loss  which  would  be  covered  by  a  fire  policy, 
and  such  a  loss  not  being  covered  by  a  fire 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig  §§  1126,  1134,  1136,  1140-1143; 
Dec  Dig.  S  421.*] 

Appeal  from  District  Court,  Boulder  Coun- 
ty ;  Harry  P.  Gamble,  Judge. 


Action  by  Jonas  Bergheim  against  the  Met- 
ropolitan Casualty  Insurance  Company  of 
New  York.  Judgment  for  plaintiCT.  Defend- 
ant appeals.    Affirmed. 

William  J.  Miles,  of  Denver,  for  appellant 
Montgomery  &  Ingram  (Elizabeth  M.  Browo. 
of  counsel),  all  of  Denver,  for  appellee. 

WALLING,  J.  The  action  was  brought  to 
recover  on  certain  policies  of  insurance  la- 
sued  by  the  appellant  to  the  appellee  and 
others.  It  will  only  be  necessary  to  refer  to 
the  terms  of  the  policy  Issued  to  the  appel- 
lee, which  was  the  basis  of  the  first  cause  of 
action  in  the  complaint,  as  typical  of  tbe 
policies  set  out  in  the  remaining  causes  of 
action.  The  various  losses  complained  of  In 
the  several  causes  of  action  occurred  at  the 
same  time,  as  the  result  of  the  same  cause. 
The  Judgment  of  the  trial  court  was  twsed 
upon  a  finding  of  the  facts,  which  covered  all 
of  the  causes  of  action. 

By  the  policy  set  forth  in  the  first  cause  of 
action,  appellant,  in  consideration  of  tbe 
premium  mentioned,  insured  appellee  against 
loss  by  breakage  of  glass  in  the  premises  de- 
scribed, and  agreed  to  make  good  to  the  as- 
sured "all  such  loss  or  damage  as  shall  hap- 
pen by  breakage  of  the  glass"  specified  to 
the  policy.  It  was  expressed  in  the  policy 
that  it  was  issued  to  and  accepted  by  the  a.s- 
sured  subject  to  certain  conditions  therein 
stated,  among  others  the  following:  "That 
this  company  is  not  liable  for  any  loss  or 
damage  resulting  directly  or  indirectly  from 
fire  (whether  on  the  premises  above  describ- 
ed or  not),  earthquake,  inundation,  insurrec- 
tion, riot  or  any  military  or  usurped  power, 
or  by  the  blowing  up  of  buildings  when  au- 
thorized by  municipal,  state  or  national  gov- 
ernments, or  caused  by  the  acts  or  operation 
of  workmen  engaged  in  the  construction  or 
alteration  of  or  repairs  to  the  buildings  or 
frames."  It  appears  from  tbe  findings  of 
the  trial  court — which  are  not  disputed— that 
there  was  a  fire  in  the  freightyards  belongbig 
to  certain  railroad  companies,  which  fire  coa- 
sumed  a  large  number  of  freight  cars,  the 
freight  depot,  and  the  sheds  connected  there- 
with; that  during  the  progress  of  the  fire  an 
explosion  of  dynamite  occurred  in  one  of 
the  cars  standing  on  a  track  adjoining  a 
freight  shed;  that  the  explosion  of  the  dyna- 
mite in  the  car  was  caused  by  the  intense 
heat  produced  by  the  fire;  that  the  breakage 
of  the  plate  glass  alleged  in  the  plaintiff's 
complaint  was  caused  by  the  explosion  of  the 
dynamite  in  the  car;  and  that  the  glass 
which  was  broken  was  located  in  various 
parts  of  the  city,  at  distances  of  from  two 
to  six  or  eight  blocks  from  the  place  where 
the  dynamite  was  exploded.  Vpoa  those 
facts  the  court  gav.e  Judgment  for  the  apjiel- 
lee. 

It  is  claimed  by  the  appellant  that  the  loss 
resulted,  directly  or  Indirectly,  from  the  fire 
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In  the  raQroad  yards,  and  congeqnaitly  tbat 
tbe  Insurance  company  was  not  liable,  by 
reason  of  the  exception  In  Its  policy;  while, 
to  the  contrary,  It  Is  Insisted  for  the  appel- 
lee that  the  breaking  of  the  glass,  In  the  cir- 
cumstances of  the  case,  was  within  the  ob- 
ligation assumed  by  tbe  appellant  upon  a 
proper  construction  of  the  terms  of  Its  policy. 
We  are  relieved  from  the  necessity  of  any 
extensive  review  of  tbe  cases,  industriously 
collected  by  counsel  on  either  side,  bearing 
npon  the  question  of  proximate  cause,  when 
arising  under  contracts  of  this  nature — more 
particularly  policies  of  Are  Insurance — In 
view  of  the  conclusions  announced  by  our 
Supreme  Court  in  the  case  of  German  Am. 
Ins.  Co.  V.  Hyman,  42  Colo.  156,  M  Fac. 
27,  16  L.  B.  A.  (N.  S.)  77.  That  was  an  ac- 
tion upon  a  fire  insurance  policy,  which  con- 
tained this  condition:  "This  company  shall 
not  be  liable  for  loss  caused  directly  or  in- 
directly by  invasion  •  •  *  or  (unless  fire 
ensues,  and  in  tbat  event  for  the  damage  by 
fire  only)  by  explosion  of  any  kind."  Con- 
struing this  condition,  Mr.  Justice  Helm  said, 
for  the  court,  at  page  172  of  42  Colo.,  at 
page  82  of  94  Pac.  (16  L.  R.  A.[N.  S.]  77): 
"If  the  fire  preceded  tbe  explosion  and  the 
explosion  was  an  incident  thereto,  the  fire 
was  the  direct  or  proximate  cause  of  the  In- 
jury by  the  explosion,  and  plaintifT  was  en- 
titled to  recover  for  his  entire  loss.  But,  if 
the  explosion  preceded  the  fire  and  was  not 
caused  by  it,  plalntlfC  can,  under  the  express 
terms  of  the  policy,  only  recover  for  tbat 
proportion  of  the  damage  resulting  from  the 
fire  alone.  This  construction  Is  well  estab- 
lished. There  seems  to  be  no  serious  con- 
flict of  authority  in  relation  thereto."  It 
was  further  said  at  page  174  of  42  Colo.,  at 
page  33  of  94  Pac.  (16  L.  R.  A.  [N.  8.]  77): 
"If  any  testimony  had  been  received  tending 
to  show  that  a  fire  preceded  and  caused  the 
explosion,  thus  creating  a  conflict  of  evidence 
upon  this  subject,  we  would  probably  regard 
tbe  decision  of  the  trial  court  as  controlling. 
Bnt  under  the  circumstances  we  most  con- 
clude that  he  adopted  an  erroneous  view  of 
tbe  law  or  misconceived  the  effect  of  the  evi- 
dence. Governed  by  this  evidence — as,  of 
course,  we  must  be — we  can  come  to  no  other 
conclusion  but  that  the  explosion  produced 
the  Are,  and  was  not  itself  a  mere  incident 
to,  or  result  of,  a  preceding  fire."  The  fur- 
ther point  was  determined  in  the  Hyman 
Case,  appearing  from  the  following  language 
of  the  opinion:  "The  'fire'  referred  to  In  the 
provision  of  the  policies  under  consideration 
is  an  actual  fire,  according  to  the  ordinary 
and  common  use  of  the  term.  The  blaze  pro- 
duced by  lighting  a  match  or  gas  Jet  or  lamp 
Is  not  such  a  fire  as  Is  contemplated.  And 
the  accidental  igniting  of  gas  by  such  means, 
resulting  in  an'  explosion,  does  not,  within 
the  language  of  the  contract,  render  the  ex- 
plosion an  Incident  to  a  fire."  After  refer- 
ring to  the  case  of  Mitchell  v.  Potomac  Ins. 
Co..  183  U.  &  42,  22  Sup.  Ct  22,  46  L.  Ed. 


74,  with  particularity,  the  opinion  proceeds: 
"IHirther  sustaining  the  construction  that,  in 
order  to  be  within  the  meaning  of  the  con- 
tract, the  ignition  of  the  explosive  substance 
must  be  caused  by  an  actual  combustion  in- 
voluntarily or  illegally  started,  termed  by 
some  of  the  authorities  as  'negligent  or  un- 
lawful' fire,  and  not  by  a  harmless  combus- 
tion, such  as  a  lighted  cigar,  the  burning  of 
gas  Jets,  the  lighting  of  matches,  reasonable 
fire  in  a  stove  for  heating  purpose^,  and  oth- 
er 'Innocent'  fires,  see  the  following  addition- 
al authorities."    A  nimiber  of  them  are  dted. 

Reference  has  been  made  to  the  last-men- 
tioned point  of  the  opinion  In  the  Hyman 
Case,  for  the  purpose  of  comparing  that  de- 
cision with  the  case  of  Vorse  v.  Plate  Glass 
Ins.  Co.,  119  Iowa,  555,  93  N.  W.  569,  60  L. 
R.  A.  838,  97  Am.  St.  Rep.  830,  upon  which 
much  reliance  has  been  placed  by  counsel  for 
appellee.  The  latter  case  arose  under  a  poli- 
cy of  plate  glass  Insurance,  similar  to  those 
in  suit  here,  containing  the  condition  that 
the  insurer  was  not  liable  to  make  good  loss 
or  damage  which  might  happen  "by  or  in 
consequence  of  any  fire."  It  appeared  from 
the  agreed  facts  of  that  case  that  the  break- 
ing of  the  glass  was  caused  by  the  explosion 
of  gas,  emanating  from  gasoline,  tbe  gas  hav- 
ing been  ignited  by  a  match  or  other  light 
in  the  room  to  which  the  gasoline  was  kept 
and  used,  and  that  the  "breakage  of  the  glass 
and  the  explosion  occurred  prior  to  the  fire 
in  said  building."  The  court  there  adopted 
the  same  definition  of  the  word  "fire,"  as 
used  In  the  condition  of  tbe  plate  glass  poli- 
cy, which  was  held  by  onr  Supreme  Court 
to  be  propeif  in  construing  the  fire  policy  In 
the  Hyman  Case.  Accordingly  it  was  said 
In  the  Iowa  case  dted:  "The  lighted  match 
or  other  light  in  the  building  was  not  con- 
templated by  the  parties  as  the  fire  which 
was  excepted  by  the  terms  of  the  policy.  It 
was  not  a  destructive  fire  against  the  im- 
mediate effect  of  which  the  condition  in  the 
policy  was  intended  as  a  protection."  And 
again:  "We  cannot  too  strongly  emphasize 
the  thought  that  the  match  or  other  light 
mentioned  in  the  agreed  statement  of  facts 
was  not  a  fire,  within  the  meaning  of  the 
condition  of  the  policy  now  under  considera- 
tion." Following  the  same  course  of  reason- 
ing pursued  In  the  Hyman  Case,  and  citing 
the  same  line  of  authorities  In  support  of  Its 
conclusion,  the  Iowa  court  decided  that  the 
breaking  of  the  glass  In  the  case  before  it 
was  caused  by  the  explosion,  and  not  by  any 
fire.  The  fact  that  the  insured  glass  was 
broken  before  the  fire  started  in  tbat  case 
made  it  impossible  to  say  that  tbe  loss  un- 
der the  glass  policy  happened  In  conse- 
quence of  the  fire;  and  the  decision  does  not 
materially  assist  In  the  solution  <ft  the  prob- 
lem here  presented. 

In  this  case  it  can  hardly  be  doubted  that 
the  explosion  of  the  dynamite  by  the  Intense 
heat  of  the  fire  was  an  incident  to  the  con- 
flagration, which  preceded  and  was  then  in 
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full  progress.  A  rantrary  Inference  would- 
be  in  direct  contradiction  of  tbe  facts  found 
by  the  district '  court  and  here  conceded  to 
be  true.  "The  proximate  cause  is  the  efficient 
cause,  the  one  that  necessarily  sets  the  other 
causes  in  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  su- 
perior or  controlling  agency  are  not  the  prox- 
imate causes  and  the  responsible  ones, 
though  they  may  be  nearer  in  time  to  the 
result.  It  Is  only  when  the  causes  are  inde- 
pendent of  each  other  that  the  nearest  is, 
of  course,  to  be  charged  with  the  disaster." 
JEtna  Ins.  Co.  v.  Boon,  95  U.  S.  117,  24  I* 
Ed.  395.  See,  also,  German  Am.  Ins.  Co.  t. 
Hyman,  supra;  Insurance  Co.  v.  Tweed,  7 
Wall.  44,  19  li.  Ed.  65;  Transatlantic  Ins. 
Co.  T.  Dorsey,  56  Md.  70,  40  Am.  Rep.  403; 
Runkel  v.  Lloyd  Plate  Glass  Ins.  Co.,  21 
Ins.  Law  J.  472;  Am.  Steam  Boiler  Ins.  Co. 
V.  Sugar  Refining  Co.,  57  Fed.  294,  6  C.  C.  A. 
336,  21  li.  R.  A.  572;  Frlsbie  v.  Fidelity  & 
Guaranty  Co.,  133  Mo.  App.  30,  112  S.  W. 
1024;  Colo.  Mid.  Ry.  Co.  t.  Robblns,  30  Colo. 
456,  71  Pac.  371.  The  dynamite  In  the 
freight  car  was  inert,  and  its  explosive  po- 
tency was  latent,  untU  contact  with  tbe 
great  heat  produced  by  the  conflagration 
brought  into  activity  its  tremendous  destruc- 
tive power.  The  explosion  did  not  constitute 
an  independent,  self-efflclent  agency,  of  it- 
self responsible  for  the  damage.  So  far,  the 
rule  of  proximate  cause,  as  supported  by 
the  weight  of  authority,  does  not  aid  the  case 
of  the  appellee.  Our  attention  has  been  di- 
rected to  a  recent  case,  brought  upon  a  policy 
identical  in  its  terms  with  those  In  suit  In 
the  case  at  bar,  and  Involving  facts  striking- 
ly similar,  wherein  it  was  decided  that  the 
insurer  was  exempted  from  liability  by  force 
of  the  condition  of  the  policy  relied  on  by  the 
appellant.  Jones  v.  Metropolitan  Ins.  Co., 
144  Wis.  66,  128  N.  W.  280.  The  opinion  In 
the  last-mentioned  case  cites  no  :  precedent 
In  support  of  its  reasoning,  which  seems  to 
be  premised  with  a  very  literal  interpreta- 
tion of  the  words  of  the  condition.  Since 
that  interpretation  is  in  our  view  opposed  to 
principles  of  construction  favored  by  the  de- 
cisions of  our  Supreme  Court  In  similar  cases, 
we  are  not  disposed  to  give  assent  to  It.  In 
preference,  we  might  be  content  to  base  our 
conclusion  upon  what  appears  to  be  a  logical 
deduction  from  the  rule  of  proximate  cause, 
as  stated  in  German  American  Ins.  Co.  v. 
Hyman,  and  other  cases  cited  above,  but  for 
the  further  pertinent  questions,  which  will 
next  be  considered.    ' 

It  has  been  stated  in  argument  on  both 
sides  that  the  insurance  of  plate  glass  is 
correlated  with  fire  insurance,  in  the  sense 
that  the  former  is  designed  to  cover  hazards 
which  are  not  within  the  protection  of  the 
fire  insurance  policy  in  common  use.  (A 
form  of  fire  insurance  policy,  generally 
known  as  the  "New  York  standard  policy," 
was  Introduced  in  evidence  at  the  trial,  and 
has  been  ccjinmented  on  freely  in  the  argu- 


ments on  either  side.)  Counsel  are  agreed, 
in  argument,  that  the  purpose  of  Inserting 
in  the  plate  glass  policies  the  condition  ex- 
empting, the  Insurer  from  loss  resulting  di- 
rectly or  indirectly  from  fire  was  to  prevent 
double  insurance;  it  being  furtlier  conceded 
that  it  Is  customary  to  insure,  by  policies 
similar  to  the  one  In  suit,  against  breakage 
of  tbe  plate  glass  in  buildings  protected 
against  loss  by  fire  by  tbe  usual  fire  policies. 
Such  being  tbe  conceded  purpose,  and  tbe 
only  purpose  of  the  exception  from  the  in- 
surer's liability  of  loss  or  damage  by  fire.  It 
is  not  unreasonable  to  confine  the  scope  of 
the  condition  within  its  intention.  In  this 
view,  a  fair  test  of  liability  under  the  poli- 
cies in  suit  is  inability  to  recover  for  the 
same  loss  under  tbe  usual  fire  policies,  whose 
provisions  were  under  consideration  in  Ger- 
man Am.  Ins.  Co.  v.  Hyman,  supra.  "Policies 
of  Insurance,  like  other  written  contracts, 
are  to  be  considered  and  construed  with  a 
view  to  carrying  out  the  intention  of  both 
parties.  Goodrich,  Adm'V,  v.  Treat,  3  Colo. 
408;  State  Ins.  Co.  v.  Taylor,  14  Colo.  499 
[24  Pac.  333,  20  Am.  St  Rep.  281].  The  in- 
tention of  the  parties  to  a  contract  of  in- 
surance is  indemnity,  and  this  intention  is  to 
be  kept  in  view  and  favored  in  construing 
its  provisions.  Having  indemnity  for  its 
object,  a  policy  of  insurance  Is  to  be  con- 
strued liberally  to  that  end,  and  for  this  rea- 
son conditions  and  provisos  therein  will  be 
strictly  construed  against  the  insurers,  be- 
cause their  object  Is  to  limit  the  scope  and 
defeat  tbe  purpose  of  the  principal  contract. 
Providence  L.  S.  I.  Society  v.  Cannon.  103 
111.  App.  534 ;  1  Hay  on  Ins.  (4th  Ed.)  section 
174."  Jennings  v.  Brotherhood  Ace.  O.  44 
Colo.  68,  96  Pac,  982,  18  L.  R.  A.  (N.  S.)  109, 
130  Am.  St  Bep.  109.  "When  a  clause  in  a 
contract  of  insurance  is  susceptible  of  two 
constructions,  tliat  one  will  be  adopted  which 
is  most  favorable  to  tbe  assured.  German 
Ins.  Oo.  V.  Hayden,  21  Colo.  127  [40  Pac.  453, 
52  Am.  St.  Rep.  206];  Strauss  v.  Phenix  Ins. 
Co.,  9  Colo.  App.  386  [48  Pac.  822]."  Nat 
Ins.  Co.  V.  Duncan,  44  C!olo.  472,  98  Pac.  634, 
20  L.  R.  A.  (N.  S.)  340;  Wich  v.  Equitable 
Ins.  Co.,  2  Colo.  App.  484,  31  Pac.  389;  Mich- 
igan Ins.  Co.  V.  Wich,  8  Colo.  App.  409,  46 
Pac.  687 ;  Messenger  v.  German  Am.  Ins.  Co., 
47  Oolo.  448,  107  Pac.  643. 

By  the  insuring  clause  of  its  policy,  api)ei- 
lant  broadly  assumed  responsibility  for  all 
loss  by  breakage  of  the  insured  glass,  with- 
out any  reference  to  cause  of  the  accident 
and  this,  of  course,  included  breakage  result- 
ing from  explosions.  The  language  of  the 
condition  is  obscure,  and  its  construction  is 
not  simplified  by  the  additional  words, 
"whether  on  the  above  described  premises  or 
not";  and  a  rational  meaning  should  be  as- 
cribed to  it,  in  view  of  the  circumstances, 
consistent  with  the  general  purpose  of  the 
instrument,  as  a  contract  of  indemnity.  It 
is  a  fair  assumption  that  the  exception  of 
liability  for  loss  or  damage  resulting  directly 
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or  Indirectly  from  fire  was  not  Intended  to 
avoid  liability  for  damage  by  explosions,  but 
rather  to  protect  the  insurer  against  the 
moral  hazard  of  double  insurance.  Adopt- 
ing this  construction,  as  in  consonance  with 
principles  declared  and  consistently  adhered 
to  by  our  own  courts,  it  becomes  necessary 
to  determine  whether  recovery  might  have 
been  had  for  the  particular  loss  under  the 
provisions  of  the  standard  fire  Insurance 
policy  mentioned.  There  la  no  decision  in 
this  state  which  furnishes  a  direct  precedent 
for  the  determlnatoin  of  the  question  stated. 
In  the  Hyman  Case  the  explosion  and  the 
flre  both  happened  in  the  Insured  building. 
But  the  precise  question  has  been  the  sub- 
ject of  adjudications  elsewhere;  and  the 
manifest  weight  of  authority  clearly  sustains 
the  proposition  that  damage  to  Insured  prop- 
erty caused  only  by  concupsion  consequent 
upon  an  explosion  occurring  at  a  distance 
from  the  premises  upon  which  the  Insured 
property  Is  situated  (no  fire  ensuing  In  the 
insured  property)  is  not  recoverable  under 
the  fire  Insurance  policy,  although  the  explo- 
sion was  caused  by  and  incident  to  a  flre 
in  progress  on  the  distant  premises.  With- 
out extended  comment  upon  the  doctrine  of 
the  authorities  mentioned,  we  shall  content 
ourselves  with  referring  to  some  of  them. 
Hall  V.  National  Fire  Ins.  Co.,  115  Tenn.  514, 
92  S.  W.  402,  112  Am.  St.  Rep.  870,  5  Ann. 
Cas.  T77;  Caballero  v.  Home  Ins.  Co.,  15  La. 
Ann.  217;  Germanla  Fire  Ins.  Co.  v.  Roost, 
55  Ohio  St.  581,  45  N.  E.  1097,  36  L.  R.  A. 
2.36,  60  Am.  St.  Rep.  711;  Miller  v.  London, 
etc.  Ins.  Co.,  41  111.  App.  395;  Everett  v. 
I»ndon  Assurance,  etc.,  19  C.  B.  N.  S.  126; 
Hustace  v.  Phenlx  Ins.  Co..  175  N.  Y.  292, 
«7  N.  E.  592,  62  L.  R.  A.  651;  Oement  on 
Fire  Insurance,  p.  123;  Joyce  on  Insurance, 
{  2586. 

In  Germanla  Flre  Ins.  Co.  v.  Roost,  supra, 
the  action  was  brought  upon  a  policy,  which 
<-ontaIned  a  clause  insuring  "against  any  loss 
or  damage  caused  by  lightning  to  the  Interest 
of  the  assured  in  the  property  described," 
and  also  a  provision,  by  way  of  condition, 
that  It  did  not  "apply  to  or  cover  any  loss  oc- 
casioned by  explosion,  unless  flre  ensues,  and 
then  the  loss  or  damage  by  flre  only."  The 
insured  building  was  destroyed  by  an  explo- 
sion in  another  building  separated  from  the 
Insured  property  by  a  street.  The  explosion 
was  caused  by  lightning  strilcing  the  building 
In  which  the  powder  was  stored.  The  pro- 
visions of  the  Insurance  policy  were  consid- 
ered by  the  court  In  a  lengthy  opinion, 
wherein,  after  arriving  at  a  conclusion  ad- 
verse to  liability  on  the  policy,  the  court 
continued:  "The  conclusions  stated  are  sus- 
tained by  abundant  authority.  True  It  Is 
that  cases  are  to  be  found  which  declare 
principles  of  construction,  which,  If  applied 
here,  would  make  the  company  liable  for  this 
loss,  if  its  liability  were  measured  wholly  by 
the  lightning  clause.  But  In  no  case  which 
ttuB  come<  within  our  observation,   and  we 


have  examined  a  great  many,  has  a  liability 
been  found  to  attach  where  there  was  a  pro> 
vision  excluding  liability  for  loss  by  explo- 
sion, and  the  loss  was  caused  by  flre,  or,  as 
here,  by  lightning,  talcing  effect  in  a  distant 
building,  the  damage  being  wrought  to  the 
Insured  properly  by  an  explosion  produced 
by  the  flre  or  lightning,  without  either  of  the 
latter  agencies  coming  In  contact  with  the 
Insured  property."  In  Hall  v.  National  Fire 
Ins.  Co.,  supra,  this  language  was  used  by 
the  court  In  the  opinion:  "It  Is  Insisted  by 
counsel  for  complainants  that  since  an  ex- 
plosion produced  in  progress  of  a  precedent 
flre  Is  held  to  be  the  result  of  the  fire,  and 
the  loss  by  such  explosion  a  loss  by  flre,  dam- 
age produced  thereby  in  neighboring  build- 
ings should  be  treated  Mice  damage  by  smoke 
and  water,  destruction  by  the  falling  of 
buildings,  or  other  Injuries  by  flre  agencies 
without  actual  ignition  In  their  operation 
upon  adjoining  buildings,  and  that  the  ele- 
ment of  distance  is  unimportant.  Abstract- . 
ly  speaking,  the  deduction  seems  sound,  but 
legal  conclusions  cannot  always  be  safely 
reached  by  pressing  the  processes  of  logical 
illation  to  their  ultimate  results.  The  weight 
of  authority  Is  against  complainants'  conten- 
tion." 

Due  regard  for  the  principle  of  uniformity 
of  decision  In  respect  of  matters  pertaining 
to  general  commercial  law  Impels  us  to  ac- 
cept the  general  conclusion  thus  sustained  by 
the  evident  current  of  authority.  The  nec- 
essary result  is  that  the  damage  by  the 
breakage  of  the  Insured  glass  was  not  within 
the  protection  atCorded  by  the  provisions  of 
a  flre  Insurance  policy,  and  therefore,  ac- 
cording to  the  test  above  assumed,  was  not 
the  loss  or  damage  resulting  directly  or  In- 
directly from  fire  intended  by  the  condition 
of  appellant's  policy  relied  on  In  defense  of 
this  action.   The  judgment  Is  affirmed. 

Affirmed. 

(21  Colo.    App.  $3») 
FIDELITY  &  CASUALTY  CO.   OF  NEW 

YORK  V.  WILLIAMS. 

(Court  of  Appeals  of  Colorado.    Feb.  13,  1912. 

Rehearing  Denied  April  8,  1912.) 

Appeal  from  District  Court,  Boulder  Coun- 
ty;   Harry  P.  Gamble,  Judge. 

Action  by  B.  M.  Williams  against  the  Fidelity 
&  Casualty  Company  of  New  York.  Judgment 
for  plaintiff,  and  defendant  appeals.     AfiSrmed. 

William  J.  Miles,  of  Denver,  for  appellant. 
Reed,  West  &  Goss,  of  Boulder,  for  appellee. 

WALLING,  J.  This  action  was  brought  up- 
on several  policies  of  plate  glass  insurance. 
The  losses  sued  for  and  recovered  in  the  dis- 
trict court  occurred  at  the  same  time  and  from 
the  same  cause,  as  in  the  case  of  Metropolitan 
Casualty  Insurance  Co.  v.  Bergheim,  11^  Pac. 
812,  No.  3,358.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  somewhat  fuller  in 
detailing  the  circumstances  of  the  fire  and 
explosion  of  dynamite  in  the  railroad  yards, 
than  the  findings  of  th^  court  in  the  former 
case,  but  not  different  in  its  substantial  fea- 
tures from  such  findings.     The  poUcies  sued 
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on  were  of  tbe  same  ceneral  form  aa  in  the 
Bergheim  Case,  differing  only  with  respect  to 
the  phraseology  of  the  condition  relied  on  in 
defense,  which  in  this  case  was  as  follows: 
"That  this  company  is  not  liable  to  make  good 
any  loss  or  damage  which  may  happen  by  or  in 
consequence  of  any  fire  (whether  on  the  prem- 
ises above  described  or  not),  or  of  invasion, 
insurrection,  riot,  or  of  any  military  or  usurp* 
ed  power."  It  appeared  from  the  agreed  state- 
ment of  facts  that  the  plate  glass  which  was 
broken  was  located  in  various  buildings  at  dis- 
tances varying  from  1,000  to  1,950  feet  from 
the  point  where  the  dynamite  was  exploded.  A 
copy  of  "the  so-called  standard  fire  insurance 
policy  of  the  state  of  New  York"  was  attached 
to  the  statement  of  facts  as  "Exhibit  C,"  and 
it  was  further  stated:  "That  there  is  a  ^neral 
custom  prevailing  and  generally  known  m  and 
throughout  the  state  of  Colorado  that  the  own- 
ers of  buildings  insure  such  buildings  against 
loss  or  damage  by  fire,  and  that  the  policiea 
evidencing  such  insurance  are  generally  in  the 
form  shown  by  plaintiff's  said  Exhibit  C." 

The  reasons  given  for  affirming  the  judgment 
in  the  Metropolitan  Casualty  Insurance  Com- 
pany's Case  (No.  8,358)  apply  with  equal  force 
m  this  case,  and  the  Judgment  ia  accordingly 
affirmed. 

Affirmed. 


Oa  Colo.  App.  E68) 

MKRRITT   V.  HUMMER. 

(Court  of  Appeals  of  Colorado.    Feb.  13, 1912. 

Rehearing  Denied  April  8,  1912.) 

t.  Brokers  ({  94*)— Duties  and  IiIabiuties 
TO  Principal  —  CoNTBACTS  or  Sale— En- 
forcement—Extent  or  AUTHOBITT. 

Where  a  person  placed  property  in  the 
bands  of  an  agent  for  sale,  atipulating  that  it 
must  be  strictly  for  cash,  a  contract  giving 
an  option  on  the  property  was  unauthorized 
and  would  not  bind  the  pnncipal. 

[E!d.   Note.— For   other  cases,    see   Brokers, 
Cent.  Dig.  {  136;    Dec.  Dig.  S  94.  •] 
2.  Contracts  (|  10*)— Sale  of  Lands— Con- 
tract BT  AoEKT— Mutuality. 

Where  a  contract  made  by  a  broker,  In 

whose  hands  lands  were  placed  for  sale,  did 

not  bind  the  purported  purchaser,  but  merely 

'  gave  him  an  option  to  purchase  for  a  term  of 

80  days,  it  will  not  bind  the  principal. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {i  21-iO;  Dea  Dig.  |_10;*  Ven- 
dor and  Purchaser,  Cent.  Dig.  |  89.] 

8.  Brokers  (S  34*)— Relations  with  Prin- 
cipal—Misrepresentations. 

Where  a  broker  by  misrepresentations  of 
the  facts  succeeded  in  deceiving  the  attorney 
of  his  principal,  who  bad  placed  lands  in  his 
hands  for  sale,  so  as  to  induce  him  to  advise 
such  principal  that  he  could  not  withdraw  the 
property  from  the  agent,  a  contract  of  sale 
entered  into  between  the  principal  and  the 
broker  himself  was  unenforceable  for  the 
fraudulent  representations  inducing  it. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {  26;    Dec.  Dig.  f  34.*] 

4.  Witnesses  (S  270*) —Examination  of 
Witnesses— Statutory  Provisions. 

Under  Rev.  SL  1908,  {  7284,  which  pi-b- 
vides  that  a  party  to  the  record  of  any  civil 
action  or  proceeding  may  be  examined  upon  the 
trial  thereof,  as  if  under  cross-examination,  at 
the  instance  of  the  adverse  party,  and  for  that 
purpose  may  be  compelled  to  testify  in  the 
same  manner  and  subject  to  the  same  rules 
for  examination  as  any  other  witness,  where, 
in  an  action  to  rescind  a  contract  between  a 
principal  and  bis  broker  for  the  sale  of  prop- 
erty, the  defendant  vefa  called  as  a  witness  and 


so  examined,  he  was  entitled  to  be  examined 
by  his  own  counsel  at  the  conclusion  of  the 
plaintiff's  examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  976-978;    Dec.  Dig.  |  276.*] 

6.  Appeal  and  Errok  ({  1008*)— Harmless 

Error. 

But  a  refusal  to  permit  such  examination 
was  harmless,  where  the  defendant  was  later 
called  to  the  stand  and  examined  folly  on  the 
matters  brought  out  by  the  counsel  for  pUun- 
Uff. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4195,  4200-4206;  Dec 
Dig.  {  1058.*] 

6.  Appeal  and  Error  (|  1170*)— Pleading 
— Amendment. 

Under  Civ.  Code,  {  84,  which  provides  that 
immaterial  defects  in  pleadings  or  proceedings 
shall  be  disregarded,  and  that  any  party  sur- 
prised by  the  evidence  may  be  allowed  to 
amend,  though  to  an  answer  setting  up  a  con- 
tract of  sole  in  an  action  by  a  principal  against 
his  agent  for  the  difference  between  a  price 
received  for  lands  and  that  paid  tlie  principal 
there  was  only  a  general  denial,  where  the 
plaintiff  introduced  evidence  tending  to  show 
that  the  contract  was  Induced  by  fraudulent 
representations  without  objection,  and  the  only 
objection  thereto  was  a  request  at  the  end  of 
the  testimony  to  instruct  "that  under  the  evi- 
dence" the  plaintiff  cannot  recover,  the. court 
on  appeal  must  treat  the  plea  as  amended,  and 
the  variance  will  not  be  ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4540-4545;  Dec  Dig.  i 
1170.*] 

7.  Bbokess  (I  38*)— Complaint. 

Though  a  complaint  against  a  real  estate 
broker  seeking  a  balance  received  by  defend- 
ant for  land  above  a  purchase  price  induced 
by  fraud  did  not  allege  in  direct  terms  that  the 
property  sold  for  the  sum  for  which  plaintiff 
claimed  it  was  sold,  it  is  sufficient  where  it 
alleged  the  amount  received  by  plaintiff  and 
the  sum  which  defendant  retained;  the  total 
amounting  to  'the  sum  claimed. 

[Ed.  Note.— For  other  cases,  see  BrokerSr 
Cent  Dig.  ti  31-{i6;   Dec.  Dig.  I  38.*] 

8.  Appeal  and  Error  (|  193*) — Reserva- 
tion OF  Grounds— Objection  Below. 

Where,  in  an  action  to  recover  a  balance 
claimed  to  have  been  retained  by  a  broker 
from  the  purchase  price  of  lands  sold  for  the 
plaintiff,  there  was  no  objection  below  that 
the  complaint  did  not  aver,  the  sum  which  the 
defendant  received  for  the  property,  the  insuf- 
ficiency cannot  be  raised  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  1226-1240;  Dec. Dig.  f 
193.*] 

9.  Appeal  and  Errob  (I  1033*)  — PAitm» 
Entitled  to  Allege  Error  —  BIbbob  Af- 
fecting Opposite  Party. 

A  defendant  in  an  action  for  a  difference 
between  the  amount  paid  the  plaintiff  on  a  sale 
of  lands  by  defendant  as  broker,  and  the  amount 
actually  received  by  him,  cannot  complain  that 
the  verdict  is  cot  supported  by  the  evidence  in 
that  it  is  not  for  the  full  amount  prayed  for, 
as  any  error  is  in  his  favor. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4052-4062;  Dec  Dig.  i 
1033.*] 

10.  Appeal  and  Error  (J  1144* )— Disposi- 
tion of  Cause— Necessity  of  Motion  Be- 
low. 

A  conrt  on  appeal  will  not  remand  a  cause 
for  the  assessment  of  the  entire  sum  prayed 
for  by  the  plaintiff,  of.  which  a  small  part  was 
not  fcwardeo  hira  by  the  verdict  w'bere  no  mo- 
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tion  for  such  relief  waa  filed  Id  the  court  be- 
low, prior  to  tUe  entry  of  the  judgment 
■  [Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4479;   Dec.  Dig.  {  1144.*] 

Appeal  from  .District  Court,  City  and 
CoDDty  of  Denver;   Harry  C.  Riddle,  Judge. 

Action  by  Qeorge  A.  Hummer  against  El- 
mer W.  Merritt.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Doud  &  Fowler  and  Golding  Fairfield,  all 
of  Denver,  for  appellant.  Thomas,  Bryant  & 
Malburn,  of  Denver,  for  appellee. 

CUNNINGHAM,  J.  The  facts,  so  far  as 
we  deem  them  important  to  a  proper  un- 
derstanding of  the  controversy,  are  substan- 
tially as  follows:  The  defendant,  a  real  es- 
tate agent  In  the  city  of  Denver,  arranged 
.with  the-  plaintiff,  then  residing  in  Victor, 
but  who  owned  certain  real  estate  within  the 
city  of  Denver,  to  sell  said  real  estate.  Aft- 
er some  correspondence,  and  a  personal  In- 
terview on  the  subject,  defendant  wrote  the 
following  letter  to  plaintiff:  "Dear.  Sir:  We 
have  a  customer  at  last  to  whom  you  may 
possibly  sell  your  property.  The  price  you 
gave  US  was  $15,000  net.  Is  this  absolutely 
the  lowest  and  best  you  can  do?  How  much 
cash  will  you  require  down?"  Plaintiff  an- 
swered: "I  have  yours  of  the  9th.  I  note 
what  you  say  about  my  property.  •  •  • 
The  price  will  be  strictly  as  I  gave  It  to  you 
when  In  Denver,  $15,000  net  to  me.  •  •  • 
If  I  sell  at  all,  I  shall  want  the  money  for 
other  Investments."  Later  the  defendant 
called  plaintiff  by  telephone  and  said  to  him. 
In  substance,  "I  have  sold  your  property  for 
$15,000."  Plaintiff  at  once  demurred  to  the 
sale,  and  a  personal  Interview  followed,  in 
which  some  contention  occurred  between  the 
parties,  the  burden  of  which  was  that  plain- 
tiff felt  that  the  property  was  worth  more 
money,  and  that  he  preferred  to  make  a  set- 
tlement with  the  defendant,  whereby  defend- 
ant would  receive  a  commis-slon  for  his  trou- 
ble, and  the  plaintiff  might  withdraw  the 
property  from  the  market,  or  at  least  from 
the  hands  of,  defendant.  This  proposition 
defendant  strenuously  objected  to,  contend- 
ing that  he  had  a  right  to  sell  the  property 
on  the  terms  he  had  sold  it,  and  produced  a 
contract  which  reads  as  follows:  "Denver, 
Colo.,  January  8,  1906.  Received  of  Peter 
Scola  the  sum  of  one  thousand  dollars,  be- 
ing part  purchase  price  on  the  following  de- 
scribed property  in  Arapahoe  county,  Colo- 
rado: Lots  numbered  twenty-three  (23)  and 
twenty-four  (24)  in  block  numbered  one  hun- 
dred and  ninety-seven  (197)  in  East  Denver. 
Full  consideration  to  be  fifteen  thousand 
five  hundred  dollars,  terms  as  follows:  One 
thousand  dollars  as  above  receipted  for,  and 
the  balance  of  fourteen  thousand  five  hun- 
dred dollars  to  be  paid  in  cash  on  or  before 
February  8,  1906.  Deferred  payments  to  be 
secured  by  note  and  deed  of  trust  on  said 


property>  Good  and  sufficient  warranty  deed 
and  abstract  of  title  to  be  furnished.  If  said 
payment  of  $14,500.00  Is  not  made  or  ten- 
dered on  or  before  said  date,  then  this  re- 
ceipt to  be  void  and  of  no  effect,  and  both 
parties  released  from  all  obligations  herein; 
and,  in  that  event,  the  said  $1,000  paid  on 
this  date  Is  to  be  forfeited  as  liquidated 
damages.  In  case  title  is  found  defective 
and  cannot  be  corrected  within  a  reasonable 
time,  then  this  deposit  of  $1,000  Is  to  be  re- 
turned, and  this  receipt  stiail  be  null  and 
void.  Property  to  be  freed  and  cleared  of  all 
Hens  and  assessments  to  date  of  transfer. 
George  A.  Hummer,  by  B.  W.  Merritt, 
Agent." 

Defendant  tendered  or  offered  plaintiff  the 
$1,000  which  the  above  agreement  states 
had  been  deposited  with  him  (defendant); 
but  plaintiff  declined  to  receive  same,  at  that 
time,  but  said  be  desired  to  take  the  advice 
of  an  attorney  on  the  question  of  his  liabil- 
ity. This  be  promptly  did.  The  attorney 
consulted  conferred  with  defendant,  wbo,  to 
show  hl8  authority  or  agency,  exhibited  the 
letter  from  Hummer,  together  with  a  list- 
ing card  containing  a  description  of  the 
property,  and  authorizing  Merritt  to  act  as 
agent  for  the  sale  of  the  same,  and  provid- 
ing for  10  days'  notice  from  Hummer  to 
Merritt  If  the  former  desired  to  withdraw 
the  property  from  the  market.  This  card 
purported  to  be,  and  Merritt  represented  to 
plaintiff's  attorney  that  it  had  been,  signed 
by  plaintiff.  Defendant  declined,  in  his  con- 
fidence with  the  attbmey,  to  settle  on  any 
basis  other  than  the  consummation  of  the 
sale  on  the  conditions  named  in  the  agree- 
ment above  quoted,  representing  to  the  at- 
torney, as  he  bad  done  to  plaintiff,  that  he 
had  sold  the  property  to  an  eastern  man, 
and  received  $1,000  on  account ;  that  the  pur- 
chaser was  so  favorably  impressed  with  the 
particular  property  that  he  would  accept 
no  other,  nor  consent  to  plaintilTs  release. 
Defendant  does  not  appear  to  have  exhibited 
to  the  attorney  the  Scola  agreement  of  Janu- 
ary 8th,  and  whether  the  attorney  ever  saw 
it  does  not  appear.  Being  convinced  by  de- 
fendant's representations  that  Hummer  was 
bound,  the  attorney  so  advised  him.  As  a 
result  of  his  attorney's  advice,  and  of  fur- 
ther conference  with  Merritt,  Hummer  en- 
tered into  the  following  agreement  with  Mer- 
ritt, which,  for  the  sake  of  brevity,  we  shall 
hereafter  refer  to  as  "Exhibit  F":  "Denver, 
Colo.,  January  12,  1906.  Received  of  E.  W. 
Merritt  the  sum  of  five  hundred'  dollars,  be- 
ing part  purchase  price  on  the  following  de- 
scribed property  in  Arapahoe  county,  Colo- 
rado: Lots  twenty-three  (23)  and  twenty- 
four  (24)  in  block  numbered  one  hundred  and 
ninety-seven  (197)  In  East  Denver.  Full 
consideration  to  be  fifteen  thousand  and 
three  hundred  dollars,  terms  as  follows: 
Five  hundred  dollars  as  above  receipted  for 
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and  the  balance  of  fourteen  tbonaand  and 
eight  hundred  dollars  ($14,800.00)  to  be  paid 
In  cash  on  or  before  thirty  days  after  date 
hereof,  January  12,  1906,  or  as  soon  there- 
after as  I  can  clear  said  property  from  all 
liens,  loans  and  regular  and  special  taxes. 
Deferred  payments  to  be  secured  by  note 
and  deed  of  trust  on  said  property.  Good 
and  sufficient  warranty  deed  and  abstract  of 
title  to  be  furnished,  showing  everything 
clear.  If  said  payment  of  ?14,800.00  is  not 
made  or  tendered  on  or  before  said  date,  or 
thereafter  when  title  Is  clear,  then  this  re- 
ceipt to  be  void  and  of  no  effect  and  both 
parties  released  from  all  oblige  tlons  herein ; 
and,  In  that  event,  the  said  $500.00  paid  on 
this  date  is  to  be  forfeited  as  liquidated 
damages.  In  case  title  Is  found  defective 
and  cannot  be  corrected  within  a  reason- 
able time,  then  this  deposit  of  $500  is  to 
'  be  returned,  and  this  receipt  shall  be  null 
and  void.  I  agree  that  the  consideration  In 
the  deed  may  be  any  amount  that  the  pur- 
chaser may  desire  and  that  I  will  deed  to 
whom  he  may  direct.  [Signed]  George  A. 
Hummer.  [Signed]  B.  W.  Merritt.  Witness: 
[Signed]  B.  W.  Merritt.  [Signed]  Robt  B. 
Rockwell."  Four  days  later,  defendant  sold 
the  property  to  one  Gallup  for  $18,000,  pay- 
ing plaintiff  $15,300,  less  the  $500  which  he 
had  paid  him  at  the  time  of  the  execution 
of  Exhibit  F.  Early  in  February,  learning 
the  amount  which  defendant  bad  received 
for  the  property,  plaintiff  instituted  this  ac- 
tion to  recover  the  difference  between  what 
defendant  had  received  for  the  property,  and 
what  he  had  accounted  to  the  plaintiff  for, 
viz.,  $2,700,  with  interest. 

The  contention  of  appellant  Is  that  the 
case  must  be  reversed:  (1)  Because  the  origi- 
nal agreement,  evidenced  by  the  letters  above 
quoted,  entitled  defendant  to  whatever  sum 
he  might  receive  for  the  property  over  and 
above  $15,000,  and  that  under  an  agreement 
of  this  character  the  defendant  might  lawful- 
ly become  the  purchaser  of  the  property.  (2) 
That  If  the  defendant  might  not  become  the 
lawful  purchaser  of  the  property  under  the 
original  contract,  be  had  a  clear  right  to 
purchase  the  same  under  the  conditions  of 
Exhibit  F.  (3)  That  even  If  plaintiff  was  In- 
duced to  enter  Into  the  agreement  known  as 
Exhibit  F  by  false  and  fraudulent  representa- 
tions made  to  him  at  the  time  by  defendant 
(as  plaintiff  contends  he  was)  under  the 
pleadings,  the  plaintiff  may  not  avoid  said 
contract  on  the  ground  of  fraud.  The  posi- 
tion of  appellant  with  reference  to  Exhibit 
F  is  this:  He  (appellant)  pleaded  that  said 
exhibit  in  his  answer,  which  was  met,  not 
by  a  plea  of  confession  and  avoidance  on  the 
ground  of  fraud,  but  by  a  bare  general  de- 
nial. The  evidence  shows  positively  that 
Exhibit  F  was  entered  Into;  hence  defendant 
asserts  that  plaintiff  Is  In  no  position  to 
urge  any  defense  whatever  as  against  Its 
binding  force.  (4)  Defendant  further  con- 
tends that  the  complaint  nowhere  states  that 


the  defendant  sold  the  property  for  $18,000. 
The  allegation  on  this  point  reads  as  follows: 
"On  or  about  the  5th  day  of  February,  A.  D. 
1906,  he  for  the  first  time  learned  that  the 
actual  consideration  paid  by  the  said  Gallup 
to  the  said  defendant  Merritt  for  the  said 
premises  hereinabove  described  was  the  sum 
of  $18,000  in  cash,  which  the  defendant  well 
knew,  but  which  he  willfully  and  fraudalent- 
ly  concealed  from  this  plaintiff,  and  did  will- 
fully, falsely,  and  fraudulently  deceive  the 
plaintiff  by  representing  as  aforesaid  the 
maximum  price  of  said  premises  to  be  the 
said  sum  pf  $15,500."  This,  defendant  says, 
tenders  no  material  Issue;  that  the  com- 
plaint merely  states  what  the  plaintiff  learn- 
ed, and  when  he  learned  It,  without  alleging 
the  facts.  (5)  Defendant  further  contends 
that  the  case  should  be  reversed  because  the 
evidence  does  not  support  the  verdict  The 
verdict  is  for  $2,861.31.  The  defendant  says 
that  it  should  have  been  for  $3,076.20  or  noth- 
ing. In  other  words,  his  contention  is  that 
since  the  difference  between  the  amount  for 
which  the  property  actually  sold  and  the 
amount  which  the  defendant  paid  over  to  the 
plaintiff  was  $2,700,  and  the  Interest  there- 
on being  $376.20,  the  verdict  "Is  not  In  har- 
mony with  the  Instructions,  and  Is  not  sup- 
ported by  the  evidence,  and  is  in  violation  of 
the  instructions."  In  addition  to  the  alleged 
Imperfections  of  the  complaint  hereinabove 
pointed  out,  defendant  contends  further  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion. A  general  demurrer  was  filed  by  de- 
fendant, but  withdrawn  by  him  and  an  an- 
swer filed. 

[1,2]  1.  The  so-called  agreement  with 
bcola  (which  we  shall  hereafter  refer  to  as 
the  Scola  agreement)  may  be  eliminated.  It 
was  unenforceable  against  plaintiff:  (1)  Be- 
cause It  was  a  myth.  (2)  Under  It,  Scola 
was  not  bound  to  purchase  the  property.  It 
was  at  best  nothing  more  than  an  option  to 
purchase.  Under  it  Scola  had  30  days  In 
which  to  determine  whether  he  would  take 
the  property.  Merritt  had  no  authority  to 
bind  Hummer  by  giving  an  option,  or  selling 
the  property  otherwise  than  for  cash.  There 
are  other  good  and  sufficient  reasons,  sound- 
ing In  morals,  and  involving  the  relation  of 
principal  and  agent,  why  the  Scola  contract 
was  voidable.  If  not  absolutely  void,  which 
need  not  be  here  recited.  Assuming,  but  not 
deciding,  that  under  the  original  arrangement 
Merritt  bad  a  right  to  buy  the  property  him- 
self, for  a  net  price  of  $15,0(X>,  as  he  now 
contends,  still  the  Scola  contract  (which  Mer- 
ritt asserts  was  really  one  between  himself 
and  Hiunmer,  or  In  which  at  most  Scola 
had  only  an  Indefinite  Interest)  was,  for  the 
reasons  already  pointed  out,  unenforceable. 
Hummer  could  not  have  compelled  Scola  or 
Merritt  to  take  the  property  and  pay  him 
$15,000  therefor,  at  the  end  of  the  30  days: 
much  less  could  he  have  forced  the  immedi- 
ate payment  of  that  sum  to  him  from  Scola 
and  Merritt,  or  either  of  them.    It  therefore 
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follows  that  It  was  unenforceable  against 
Hummer.  Hence  we  hare  this  situation: 
When  Hnmmer  came  down  from  Cripple 
creek,  protesting  that  he  did  not  want  to  dis- 
pose of  the  property  at  the  price  named  in 
the  Scola  option,  but  preferred  to  pay  Mer- 
ritt  bis  commission  and  withdraw  the  prop- 
erty from  the  market,  he  had  in  law  a  clear 
ri^t  to  do  BO  (indeed,  Merritt  was  not  en- 
titled to  a  commission  at  all);  and  we  may 
assume  that  he  would  have  done  so  but  for 
the  false  representations  as  to  the  facts 
which  defendant  made  to  Hummer,  and  the 
mistaken  conclusion  of  Hummer  with  refer- 
ence to  his  legal  situation,  which  error  on 
his  part,  as  to  the  law,  was  the  result,  in 
part,  of  misrepresentations  as  to  facts  made 
by  Merritt,  and  the  advice  given  him  by  his 
counsel,  which  misrepresentations,  etc.,  we 
shall  now  point  out. 

[3]  The  card  exhibited  by  Merritt  to  the 
attorney  bad  not  l>een  signed  by  Hummer. 
There  Is  abundant  evidence  in  the  record  to 
warrant  the  Jury  in  believing  that,  in  rep- 
resenting to  plaintifTs  attorney  that  plain- 
tiff bad  signed  the  card,  Merritt  was  guilty 
of  intentional  deception.  We  need  not  pro- 
long this  opinion  by  pointing  out  the  evi- 
dence of  defendant's  duplicity  in  this  re- 
spect. That  the  relations  of  principal  and 
agent  existed  between  the  parties  cannot  be 
gainsaid.  The  fact  that  the  commission  as 
originally  fixed  was  made  to  depend  upon  the 
price  at  which  the  property  sold  did  not  ab- 
solve defendant  from  the  application  of  the 
well-known  rules  of  law  governing  principal 
and  agent.  By  gross  misrepresentations  of 
the  facts,  defendant  succeeded'  in  deceiving 
plaintiff's  attorney,  and  thus  Induced-  him'  to 
advise  bis  client,  the  plaintiff,  that  he  was 
helpless.  Then,  by  threatening  plalntifC  with 
litigation,  defendant  succeeded  in  securing 
the  contract,  Exhibit  P.  Exhibit  F  being 
thus  obtained,  defendant  can  claim  no  bene- 
fits under  it,  and  the  Judgment  of  the  trial 
court  should  not  be  disturbed,  unless  some 
technical  defect  In '  the  pleading,  or  errors 
committed  on  the  trial  substantially  preju- 
dicing the  rights  of  the  defendant,  makes  a 
retrial  of  the  cause  necessary. 

[4,  5]  2.  Plaintiff's  counsel  called  the  de- 
fendant as  a  witness  and  examined  him  as 
upon  cross-examination,  under  section  7284, 
H.  S.  At  the  conclusion  of  defendant's  ex- 
amination by  plaintiff's  counsel,  his  own 
counsel  asked  and  was  denied  the  privilege 
of  examining  him  at  that  time;  the  trial 
court  holding  that  the  aforesaid  statute  gave 
the  defendant  no  right  to  testify  further  un- 
til plaintiff  bad  closed  his  case,  and  he  (the 
defendant)  had  been  regularly  called  to  the 
stand  in  his  own  defense.  This  was  error. 
While  the  statute  does  not  permit  defend- 
ant's examination  by  his  own  counsel  to  pro- 
ceed beyond  the  scope  of  his  examination  as 
conducted  by  his  adversary,  nor  permit  lead- 
ing questions  to  be  propounded  to  him  by  his 
counsel,  it  does  not  by  Its  terms,  nor  by  a 


proper  construction,  deny  his  right  to  at  once 
give  further  testimony  within  t&e  limit  in- 
dicated. But,  since  the  record  discloses  that 
defendant  was  later  called  to  the  stand  and 
examined  fully  by  his  counsel  upon  the  mat- 
ters brought  out  by  counsel,  for  plaintiff 
when  be  was  first  examined,  we  are  loath  to 
reverse  the  Judgment  because  of  the  error 
committed  by  the  trial  court  i^  this  behalf. 

[f]  3.  Let  us  next  consider  defendant's 
third  contention,  relative  to  the  failure  of 
plaintiff  to  reply  fraud  as  to  Exhibit  F. 
There  was  abundant  evidence  offered  by  the 
plaintiff  to  establish,  beyond  all  controversy, 
the  fact  that  plaintiff  was  induced  to  enter 
into  the  agreement  known  as  Exhibit  F 
through  the  false  and  fraudulent  representa- 
tions of  defendant.  On  that  point  plaintiff 
himself  gave  the  following  testimony:  "When 
I  signed  that  contract  (meaning  Exhibit  F), 
I  relied  on  the  statements  that  Mr.  Merritt 
made  to  me  over  the  telephone,  that  be  made 
to  me  when  I  went  to  his  office,  that  he  had 
sold  the  property,  and  he  had  a  deposit,  and 
I  thought  that  it  must  be  true,  and  I  took  It 
for  granted  it  was  true,  and  I  signed  the- 
contract  rather  than  get  into  any  litigation 
over  the  matter.  In  substance,  Mr.  Merritt 
said  If  I  didn't  sign  this,  did  not  make  this 
contract,  that  I  would  be  sued,  I  suppose  for 
specific  performance."  Much  bther  testimony 
of  a  similar  character  was  given  by  the  plain- 
tiff. Not  only  did  defendant,  when  this  tes- 
timony was  being  given  by  plaintiff,  fail  to 
interpose  an  objection  thereto,  on  the  ground 
that  it  constituted  a  variance  between  the 
pleadings  and  the  proof,  but  bis  counsel,  on 
cross-examination  of  plaintiff,  brought  out 
much  additional  evidence  corroborating  the 
testimony  which  we  have  already  quoted. 
Neither  at  the  close  of  plaintiff's  testimony, 
nor  at  the  close  of  all  the  evidence  in  the 
case,  did  the  defendant  call  the  trial  court's 
attention  specifically  to  the  contention  he 
makes  here,  viz.,  that  there  was  a  fatal  vari- 
ance between  the  pleadings  and  the  proof. 
There  could  have  been  no  question  at  the 
close  of  plaintiff's  case  but  that  Exhibit  F 
had  been  entered  into  between  the  parties, 
and  that  the  allegation  of  the  answer  In  that 
respect  had  been  established  beyond  tcavil. 
Further,  we  are  unable  to  discover  from  the 
motion  filed  for  a  new  trial,  or  the  opinion 
of  the  trial  Judge  rendered  thereon  (which 
appears  in  the  bill  of  exceptions),  that  this 
defect  in  the  pleadings,  or  the  variance  be- 
tween the  pleadings  and  the  proof,  was  ar- 
gued or  called  to  the  attention  of  the  trial 
court. 

It  is  true  that  the  defendant  tendered  and 
requested  the  following  instruction:  "The 
court  instructs  the  Jury  that  wtder  the  evi- 
dence in  this  case  the  plaintiff  cannot  re- 
cover, and  you  are  therefore  directed  to  re- 
turn the  verdict  for  the  defendant."  But 
this  instruction,  which  was  refused,  does  not 
at  all  present  the  question  of  variance  be- 
tween the  pleadings  and  the  proof,  which  la 
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80  rigorously  nrged  In  tbe  brief,  and  so  plau- 
sibly presented  on  oral  argument  It  will  be 
noted  that  tbe  Instruction  quoted  asks  for  a 
verdict,  "under  tbe  evidence."  Wblle  the  as- 
signment of  errors  may  be  technically  suf- 
ficient to  permit  tbe  defendant  to  urge  the 
question  of  variance  between  the  pleading 
and  tbe  proof,  still  we  discover  nothing  in 
It  indicating  that  the  defendant,  at  tbe  time 
be  prepared  tbe  assignment  of  errors,  had 
this  defense  in  mind.  Nothing  with  refer- 
ence to  the  question  Is  said  In  the  opening 
brief  of  counsel.  Having  gone  forward  to 
trial  and  permitted  what  might  be  called  a 
false  or  new  Issue  to  be  presented  by  the  evi- 
dence, without  objection,  or  at  least  without 
apt  objection,  and  defendant  having  himself 
Introduced  evidence  tending  to  establish  good 
faith  In  the  matter  of  tbe  execution  of  Ex- 
hibit F  be  ought  not  now  to  be  beard  for 
tbe  first  time  to  urge  a  variance.  Section  84, 
Colo.  Civil  Code,  and  cases  cited ;  Bnc.  PI.  & 
Pr.  vol.  22,  p.  544;  Alklre  t.  Myers  Lmbr. 
Co.,  67  Wash.  800,  106  Pac.  915;  Lang'  v. 
Crescent  Coal  Co.,  44  Wash.  267,  87  Pac.  261 ; 
Denver,  etc.,  v.  Ryan,  17  Colo.  »8-104,  28  Pac. 
79.  In  tbe  Lang  Case,  supra,  tbe  defendant. 
In  pleading  a  contract  requiring  work  there- 
in provided  for  to  be  done  "to  the  satisfac- 
tion of  tbe  mine  superintendent  of  said  party 
of  tbe  second  'part,"  omitted  to  allege  that 
tbe  work  sued  upon  bad  been  so  done.  Com- 
menting on  this  omission,  the  court  says: 
"Evidence  was  Introduced  tending  to  show 
that  tbe  work  was  done  to  the  satisfaction  of 
tbe  superintendent,  and,  as  above  stated,  this 
was  tbe  principal  issue  tried  in  tbe  case. 
Upon  thU  appeal,  it  U  our  duty  to  treat  the 
compiaint  at  amended,  if  nece»»ary,  to  cor- 
retpond  with  the  factt  proved."  The  italics 
are  ours.  Under  tbe  authorities  we  have 
Just  cited,  the  contention  urged  by  tbe  de- 
fendant that  the  plaintiff  nowhere  alleged 
that  the  representations  which  were  made  by 
defendant  to  him,  and  upon  which  be  relied, 
were  false,  is  without  merit,  where,  as  In 
this  case,  no  such  objection  was  nrged  on 
tbe  trial  at  any  stage  of  the  proceedings, 
and  where  tbe  evidence  clearly  establishes 
tbe  falsity  of  tbe  representations. 

[7]  4.  Tbe  complaint  is  probably  defective 
In  that  it  falls  to  allege  in  direct  terms  that 
tbe  property  sold  for  $18,000,  yet,  taken  as 
a  whole,  we  think  it  is  sufficient  on  this 
point,  especially  In  view  of  the  fact  that  this 
imperfection  was  not  raised  by  demurrer  or 
motion.  Reading  the  whole  complaint,  we 
find  that  In  paragraph  5  plaintiff  admits  the 
receipt  of  $500  from  defendant,  and  In  para- 
graph 6  that  he  received  the  balance  of  tbe 
$15,300,  which  it  is  alleged  in  paragraph  5 
be  was  to  receive,  and  In  paragraph  9  it  is 
alleged  that  tbe  defendant  retained  $2,700; 
therefore  It  can  be  gathered  with  sufficient 
clearness  that  the  defendant  must  have  re- 
ceived a  total  of  $18,000  for  tbe  property. 


[I]  In  Richardson  t.  El.  Faao  Cons.  Q.  M. 
Co.  ^up.)  118  Pac.  883,  Mr.  JusUce  Gabbert 
thus  announces  the  rule,  which  is  clearly  ap- 
plicable to  the  matter  we  are  here  consider- 
ing: "An  express  averment  of  a  fact  Is  not 
necessary  when  from  the  complaint  such  fact 
can  be  inferred."  Moreover,  no  objection  wag 
raised  on  the  trial  to  the  proof  that  defend- 
ant had  received  $18,000 ;  that  is,  no  objec- 
tion based  upon  the  insnflicleiicy  of  the  plead- 
ings. 

[1,10]  6.  Defendant's  contention  that  tbe 
verdict  is  not  supported  by  the  evidence,  and 
is  contrary  thereto,  because  either  the  verdict 
should  have  been  in  favor  of  tbe  defendant, 
or  in  favor  of  plaintiff  for  the  full  amotmt 
prayed  for,  we  do  not  regard  as  meritorious. 
If  error  at  all,  it  was  in  his  favor.  Tbere 
seems  to  be  authority  supporting  plaintiS's 
contention  that  we  may  properly  remand  tbe 
case  with  instructions  that  judgment  for  tbe 
full  amount  be  entered  in  favor  of  plaintiff, 
but  Inasmuch  as  the  plaintiff,  who  would 
benefit  by  such  exercise  of  authority,  has 
been  derelict  in  not  filing  a  motion  in  tbe 
court  below,  prior  to  the  entering  of  tbe  judg^ 
ment,  asking  for  such  rell^,  we  shall  not 
do  so. 

We  are  persuaded  that  defendant's  rigbts 
have  not  been  seriously  invaded  by  reason  of 
the  defective  allegations  of  the  complaint  It 
would  seem  apparent  that  he  went  forward 
to  trial  fairly  well  advised  as  to  the  Issues 
he  would  have  to  meet 

The  judgment  of  the  trial  court  will  be  af- 
firmed. 

Affirmed. 

WALLING,  J,,  not  participating 


(u  c»i.  App.  un 

RUBENSTINB  t.  SUPERIOR  COURT,  LOS 

ANGELES  COUNTY,  et  aL 

(Civ.  1,115.) 

(District  Court  of  Appeal,  Second  District; 

California.     Jan.  29,  1912.) 

1.  Justices  op  the  Peace  ({  159*)— Sebvict 
BT  Mail— Affidavit. 

Under  Code  Civ.  Proc  f  1012,  providing 
that  service  by  mail  may  be  made  where  tbe 
person  making  it  and  tbe  one  on  whom  it  is 
to  be  made  reside  or  have  their  offices  in  dif- 
ferent places,  between  which  there  is  a  regu- 
lar communication  by  mail,  tbe  affidavit  of 
service,  in  such  way,  of  the  notice  of  excep- 
tions to  sureties  on  bond  for  appeal  from  .a 
justice,  must  show  such  diversity  of  place  of 
residence  or  office  and  such  regular  commani- 
cation. 

[Ed.  Note.— For  other  cases,  see  Jnsticea  of  the 
Peace,  Cent  Dig.  {§  550-678;  Dec.  Dig.  |159.»] 

2.  Certiobabi  ({  15*)— Obdebb  Merelt  Ex- 
boneous. 

Tbe  superior  conrt  having  jurisdiction  to 
hear  a  motion  to  -dismiss  an  appeal  from  a 
justice  because  of  failure  of  the  sureties  on 
the  appeal  bond  to  qualify  after  exception  to 
them,  its  order  denymg  the  motion  is  not  re- 
viewable on  writ  of  review,  even  though  its 
determination   against    the    sufficiency   of  the 
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proof  of  serrlce  of  notice  of  tbe  exeeptlon  wu 
erroneoQs. 

(Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  IS  23-27;  Dec  Dig.  |  16.»] 

Application  by  Z.  H.  BubenstlAe  against 
the  Superior  Court  for  the  County  of  Los 
Angeles  and  the  Judge  thereof  for  writ  of 
review.    Denied. 

Fette,  Potter  &  Bearman,  for  petitioner. 
Denio  &  Hart,  for  respondents. 

PER  CURIAM.  It  appears  from  tbe  rec- 
ord that  in  an  action  pending  in  a  Justice's 
court  of  Long  Beach  township,  Los  Angeles 
county,  wherein  petitioner  was  plaintlfT  and 
one  M.  A.  Dyer  was  defendant,  judgment 
was  rendered  against  defendant;  that  with- 
in due  time  notice  of  appeal  was  served  up- 
on petitioner  by  defendant,  and  an  under- 
taking on  appeal  filed  on  the  14th  day  of 
October,  1911;  that  on  the  16th  day  of  Octo- 
ber, 1911,  petitioner  filed  with  the  said  Jus- 
tice written  exception  to  the  sureties,  and 
on  the  same  day  deposited  in  the  United 
States  mall  at  the  city  of  Los  Angeles  a 
notice  of  such  exception,  addressed  to  the 
attorneys  of  defendant  at  Long  Beach,  Cal., 
in  which  notice  tbe  petitioner  assumed  the 
duty  of  fixing  the  date  for  Justification  of 
the  sureties,  and  fixed  the  18th  day  of  Oc- 
tot>er,  1911,  as  tbe  date  for  the  appearance 
and  Justlflcatlon;  that  on  Bald  date  all  par- 
ties appeared  at  the  office  of  the  magistrate, 
who  was  absent  from  the  city  of  Long  Beach 
and  was  not  present  at  his  office  during  the 
entire  day,  and  the  sureties  did  not  Justify, 
although  being  in  attendance  for  that  pur- 
pose. The  Justice  transmitted  all  of  the  pa- 
pers to  the  clerk  of  the  superior  court,  and 
thereafter  the  petitioner  moved  the  court  to 
dismiss  the  appeal,  because  the  sureties  did 
not  Justify  after  exception  filed.  This  mo- 
tion to  dismiss  was  beard  by  the  superior 
court,  and  denied,  and  this  court  is  asked 
to  annul  and  adjudge  void  such  order  deny- 
ing the  motion  to  dismiss  the  appeal. 

[1]  It  does  not  appear  from  the  record 
that  service  of  tbe  notice  of  exception  to  the 
sureties  was  had  upon  counsel  for  appellant, 
which  notice  is  said  to  be  necessary  in  Roush 
V.  Van  Hagen,  17  Cal.  122.  The  affidavit  at- 
tached to  the  notice  merely  states  that  the 
same  was  placed  in  a  sealed  envelope,  ad- 
dressed to  Denio  &  Hart  at  their  offices  in 
the  city  of  Long  Beach,  county  of  Los  An- 
geles, state  of  California,  postage  prepaid. 
It  nowhere  appears  In  the  record  that  the  at- 
torneys of  plaintlfT  and  defendant  resided 
or  liad  their  offices  in  difTerent  places,  or 
that  tliere  was  any  communication  by  mail 
between  Long  Beach  and  the  city  of  Los  An- 
geles. The  service  of  notice  of  the  exception 
upon  appellant's  counsel  was  substituted 
service,  attempted  to  be  made  under  section 
1012,  Code  of  Civil  Procedure.  This  section 
provides  that  service  by  mall  may  be  made 


when  tlie  person  making  the  service  and  the 
person  on  whom  It  is  made  reside  or  have 
their  offices  in  different  places,  between  which 
there  \a  a  -regular  communication  by  mall. 
"Service  by  mail  Is  good  only  where  the  per- 
son making  this  service  and  the  person  on 
whom  it  is  to  be  made  reside  In  different 
places,  between  which  there  is  r^;ular  mail 
communication;  and  the  affidavit  of  service 
must  show  a  strict  compliance  with  these 
provisions  of  the  statute,  or  otherwise  tlie 
evidence  is  insufficient  to  establish  the  fact 
of  service."  Linforth  v.  White,  129  Cal. 
191,  61  Pac.  910. 

[2]  Assuming  the  right  of  petitioner  here- 
in, notwithstanding  the  insufficiency  of  the 
proof  of  service  of  notice,  to  establish  the 
facts  amounting  to  the  same  by  other  evi- 
dence, and  assuming  the  right  of  the  court 
upon  the  motion  to  bear  evidence  touching 
the  acts  of  the  parties  in  connection  with  the 
attempted  Justification  as  tending  to  show 
personal  service,  nevertheless  it  was  within 
the  Jurisdiction  of  the  superior  court  to  de- 
termine the  sufficiency  of  such  proof,  if  any 
was  offered;  and  having  Jurisdiction  to  hear 
the  motion,  and  proof  In  support  thereof, 
this  writ  will  not  lie,  even  though  the  court 
was  in  error  in  its  Judgment.  We  are  of 
opinion  that  the  rule  laid  down  in  Buckley 
V.  Superior  Court,  96  Cal.  121,  31  Pac.  8, 
and  Sherer  v.  Superior  Court,  96  Cal.  653. 
31  Pac.  565,  may  be  properly  invoked  in  this 
proceeding. 

Application  for  writ  denied. 

(18  Cal.  App.  149) 

BONSLETT  r,  BUTTB  COUNTY  CANAL 
CO.  (Civ,  908.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Feb.  7,  1912.) 

1.  Evidence  (|  450*)— Pabol  Etidbkcb— Am- 
biguity. 

Where  the  parties  to  a  contract  radically 
disagree  as  to  tbe  meaning  of  its  language  and 
insist  on  diametrically  opposite  ronstruotiop«. 
there  is  such  ambiguity  in  the  contract  as  will 
justify  testimony  to  aid  in  its  construction,  as 
authorized  by  Civ.  Code,  |  1647,  and  Code  Civ. 
Proc.  §  1860,  providing  that  a  contract  may  be 
explained  by  reference  to  the  circumstances  un- 
der which  it  was  made,  including  the  situation 
of  the  subject  of  the  instrnment  and  of  tbe 
parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {$  2066-2082,  2084;  Dec.  Dig.  { 
450.*] 

2.  Watebs  and  Watteb  Coubses  (8  254*)  — 
Public  Sebvice  Cobpobations— Contracts 
TO  SOPPLT  Wateb  fob  Ibbioation  —  Con- 
struction. 

An  irrigation  corporation  contracted  to 
supply  veater  to  a  customer  on  a  form  partially 
printed  and  furnished  by  it.  The  printed  pro- 
visions bound  the  corporation  to  furnish  to  the 
customer  all  the  water  that  might  be  required 
for  irrigation,  and  bound  tbe  customer  to  oon- 
Btruct  a  ditch  from  a  gate  placed  in  the  bank 
of  a  canal.  The  written  provisions  described 
the  land  to  be  irrigated,  reserved  to  the  cus- 
tomer the  right  to  relocate  water  at  any  time 
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lirior  to  the  use  of  water,  and  declared  that 
the  first  payment  should  commence  when  water 
.was  ready  for  delivery  at  the  highest  possible 
level  on  the  north  line"  of  the  N.  W.  %  de- 
scribed. The  corporation  had  previously  con- 
tracted to  deliver  water  in  a  branch  ruonins 
on_  the  north  line  of  the  customer's  land  to  a 
point  most  convenient  for  delivery  of  water  for 
use  on  the  land ;  but  physical  conditions  inter- 
fered with  performance  thereof.  The  corpora- 
tion, on  entering  into  the  present  contract, 
represented  to  the  customer  that  it  would  de- 
liver the  water  at  the  highest  point  on  the 
north  line  of  the  quarter  section,  and  for  some 
time  the  customer  received  the  water  at  such 
point.  Held,  that  the  contract  obligated  the 
corporation  to  supply  water  at  such  point,  when 
construed  as  required  by  Civ.  Code,  ii  1638, 
1639,  1641,  1047,  1049,  1651,  and  Code  Civ. 
Proc.  S  1860,  requiring  the  court  to  ascertain 
the  intention  of  the  parties,  and.  where  a  con- 
tract is  partly  written  and  partly  printed,  the 
written  part  controls,  etc. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  311;  Dec.  Dig.  § 
254.*] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; John  C.  Gray,  Judge. 

Action  by  A.  Bonslett  against  the  Butte 
County  Canal  Company.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

W.  H.  Carlin  and  Geo.  F.  Jones,  for  ap- 
pellant.    W.  E.  Duncan,  for  respondent. 

CHIPMAN,  P.  J.  Mandamus.  Plaintiff 
brings  the  action  to  compel  defendant  to  de- 
liver water  to  plaintiffs  land  in  accordance 
with  the  agreement  set  forth  In  bis  amended 
complaint.  It  is  alleged  tbat  defendant  is 
a  corporation  formed  "for  the  purpose  of 
appropriating  and  selling  water  for  irriga- 
tion and  domestic  purposes  in  the  county  of 
Butte,  •  *  •  and  of  constructing  and 
maintaining  a  system  of  canals,  main  branch, 
and  lateral  ditches  for  the  distribution  and 
sale  of  said  water  so  appropriated  by  it;" 
that  "defendant  has  heretofore  constructed 
and  is  now  the  owner  of  a  certain  system  of 
canals,  main  branch,  and  lateral  ditches  di- 
verting water  from  Feather  river,  and  con- 
veying the  same  to  various  points  in  Butte 
and  Sutter  counties;"  that  part  of  said  sys- 
tem of  canals  is  a  certain  canal,  which  di- 
verts water  from  the  west  side  of  said 
river  about  five  miles  below  the  city  of  Oro- 
vlUe,  following  the  contour  of  the  country 
south  through  Butte  county  into  Sutter 
county,  herein  designated  for  convenience 
"Butte  County  Canal";  that.  In  addition  to 
said  canal,  defendant  Is  also  "the  owner  of 
certain  other  canals,  main  branch,  and  lat- 
eral ditches,  aggregating  20  miles  In  length, 
exclusive  of  said  Butte  County  Canal,  and 
is  also  the  owner  of  all  the  water  flowing 
in  all  of  said  system  of  canals;"  that  de- 
fendant "is,  and  at  all  of  the  times  herein 
mentioned  has  been,  the  owner  of  a  certain 
main  branch  or  lateral  ditch,  designated  for 
convenience  as  'Lateral  No.  6,*  which  said 
lateral  diverts  water  from  said  Butte  Coun- 


ty Canal  at  a  point  [particularly  descrlbhig 
it],  and  said  main  branch  or  lateral  ditch  ex- 
tending thence  in  a  general  southwesterly 
direction  through  the  lands  of  [descrlbhig 
various  tracts  of  land],  and  ending  on  the 
north  line  of  the  N.  W.  V*  of  section  7.  town- 
ship 17  N.,  range  3  E.  M.  D.  M.,  said  lateral 
No.  6  being  about  four  miles  In  length,  and 
approximately  nunlng  along  the  high  ridge 
south  of  what  is  known  as  Morrison's  slough: 
that  the  southwesterly  or  lower  end  of  said 
Lateral  No.  6  main  branch  ditch  is  on  the 
highest  possible  level  on  the  north  line  of 
the  N.  W.  Vi  of  said  section  7;"  that  plain- 
tiff Is  the  owner  of  the  S.  E.  14  of  the  N. 
W.  %  of  said  section  7;  that  on  June  29, 
1904,  defendant  entered  Into  an  agreement 
with  plaintiff,  by  which  defendant  agreed  to 
sell  to  plaintiff  "such  water  as  might  be  re- 
quired by  him  to  Irrigate  the  crops  of  trees 
growing  upon  said  lands,  herein  described, 
not  exceeding  at  any  given  time  at  a  rate 
of  one  cubic  foot  of  water  per  second  for 
each  160  acres,  •  •  •  and  agreed  to  de- 
liver to  the  plaintiff  the  said  water  at  the 
highest  possible  level  on  the  north  line  of 
the  N.  W.  %  of  said  section  7,"  a  copy  of 
which  agreement  is  attached  to  the  com- 
plaint as  Exhibit  A;  that  said  agreement 
was  prepared  by  defendant  upon  a  form 
partly  printed,  used  and  furnished  by  de- 
fendant, a  portion  of  which  Is  written,  as 
indicated;  that  plaintiff  has  complied  with 
eacfi  and  all  the  terms  of  said  agreement, 
and  is  able  and  willing  hereafter  to  conthiue 
to  do  so;  tbat  ever  since  April  15,  1901, 
there  has  been  a  large  quantity  of  water 
flowing  through  said  Butte  County  Canal, 
which  quantity  is,  and  at  all  times  herein 
mentioned  has  been,  sufficient  to  supply  all 
consumers  using  water  under  contract  with 
defendant,  and  at  all  said  times  defendant 
has  bad  water  sufficient  to  supply  plaintifl 
for  the  irrigation  of  said  land;  that  It  Is 
practicable  to  irrigate  said  lands  from  the 
end  of  said  Lateral  No.  6  on  the  highest 
point  on  the  north  line  of  the  N.  W.  %  ot 
said  section  7,  and  said  water  Is  necessary 
to  irrigate  plaintiff's  said  land,  and  defend- 
ant is  able  to  and  can.  If  it  desires,  deliver 
water  to  plaintiff  at  said  point  as  specified 
in  said  agreement.  Then  follow  averments 
that,  on  May  1,  1910,  plaintiff  demanded  of 
defendant  to  deliver  water  to  plaintiff  as  by 
the  terms  -  of  said  agreement  provided,  said 
delivery  to  be  made  on  May  5,  1910;  tbat 
defendant  was  then  in  a  position  to  deliver, 
and  could  have  delivered.  If  it  had  desired, 
the  water  to  which  plaintiff  was  entitled 
under  said  agreement,  but  defendant  neg- 
lected and  refused  to  so  deliver,  or  deliver 
water  at  all,  to  plaintiff;  that,"  unless  water 
is  Immediately  delivered  to  plaintiff  at  the 
said  point  mentioned  in  said  agreement 
plaintiff's  crops  will  be  damaged  in  the  snm 
of  $400;    that  plaintiff  Is  the  party  benefl- 
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clally  Interested,  and  has  no  plain,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  law,  and  tbat  plaintiff  has  no  means  of 
irrigating  said  land,  except  by  and  through 
said  Lateral  No.  6;  and  that  the  law  specif- 
ically enjoins  upon  defendant,  as  a  public 
service  corporation,  the  duty  of  supplying 
water  to  plaintiff  as  set  forth  in  said  agree- 
ment. 

Defendant  Interposed  a  general  demurrer 
to  the  complaint,  and  also  demurred  thereto 
as  ambiguous  in  certain  particulars.  De- 
murrer was  overruled,  and  defendant  an- 
swered: Admitted  corirarate  capacity  and  its 
general  purposes,  as  alleged  in  the  com- 
plaint; denied  ownership  or  control  of  the  al- 
leged branch  or  lateral  ditch,  but  alleged  own- 
ership of  a  canal  conveying  water  to  various 
points  in  said  counties;  admitted  ownership 
of  water  flowing  through  its  main  canal,  but 
denied  ownership  of  water  in  any  alleged 
branch  or  lateral  connecting  witfa  said  canal; 
denied  the  averments  of  tfae  complaint  as  to 
lateral  No.  6;  admitted  plaintiff's  ownership 
of  land,  as  alleged,  and  the  execution  of  the 
contract  of  March  29,  1904,  but  denied  that 
by  said,  or  any,  agreement  it  agreed  to  de- 
liver water  on  the  north  line  of  said  N.  W. 
^  of  said  section  7;  admitted  tbat  defend- 
ant is  able  and  can  deliver  water  to  plain- 
tiff at  the  point  specified  in  said  agreement, 
bnt  denies  that  said  point  is  'other  tban  a 
point  on  the  line  of  its  main  canal,  at  which 
point,  it  is  alleged  by  defendant,  the  agree- 
ment specifically  provided  that  water  should 
be  delivered,  and  alleged  its  readiness  to  de- 
liver water  to  plaintiff  at  said  point;  denied 
tfae  averments  of  injury  to  plaintiff's  crops 
and  as  to  damage  thereto;  alleged  that  by 
said  agreement  defendant  agreed  to  furnish 
water  to  plaintiff  at  a  point  on  its  main 
canal,  and  not  otherwise,  whicb  it  is  now, 
and  at  all  said  times  has  been,  ready  to  do. 

The  conrt  made  findings  substantially  in 
accord  with  the  averments  of  the  complaint. 
In  the  matter  of  the  alleged  agreement,  the 
conrt  found  that  prior  thereto,  to  wit,  De- 
cember 2,  1903,  defendant  entered  into  an 
agreement  with  plaintiff  to  deliver  him  water 
"in  a  branch  line  running  on  the  north  line 
of  the  said  land  of  plaintiff,"  whicb  agree- 
ment is  set  forth  in  the  findings;  "that 
thereafter  it  was  discovered  by  the  parties 
to  said  agreement  that  it  was  impracticable 
to  run  a  main  branch  or  lateral  ditch  upon 
the  north  line  of  said  lands  of  plaintiff,  for 
the  reason  that  said  north  line  was  lower  at 
the  northwest  and  northeast  corners  than  at 
the  point  between  said  points;  tbat,  for  the 
purpose  of  overcoming  and  obviating  the 
physical  difficulty  preventing  the  defendant 
from  delivering  said  water  through  said 
ditch  to  be  run  upon  said  plalntlfl's  notth 
line,  the  said  plaintiff  and  defendant  entered 
iato  a  farther  agreement  of  the  29th  day  of 
June,  1904,"  the  agreement  mentioned  in  said 
complaint;  "that  C:a  said  agreement  of  De- 
cember 2,  1903,  defendant  agreed  to  deliver 


said  water  to  said  plaintiff  In  a  lateral  or 
main  branch  ditch  running  on  the  north 
line  of  said  plaintifTs  land;  that  in  and  by 
said  agreement  of  June  29,  1904,  the  said 
defendant  agreed  to  deliver  said  water  to 
plaintiff  at  the  highest  possible  level  on  the 
north  line  of  the  N.  W.  %  of  said  section 
7;"  that  the  intention  of  the  parties,  by  the 
agreement  of  June  29,  1904,  was  "to  change 
the  manner  or  mode  of  delivery  of  said 
water  from  delivering  the  same  through  a 
main  branch  or  lateral  ditch,  running  upon 
the  north  line  of  the  land  of  plaintiff,  to 
providing  for  the  delivery  of  said  water  up- 
on the  highest  possible  level  on  the  nortb 
line  of  lands  of  said  plaintiff." 

Plaintiff  had  Judgment  as  prayed  for,  with 
$50  damages  and  costs  of  suit  Defendant 
appeals  from  the  Judgment,  and  from  the 
order  denying  Its  motion  for  a  new  trial. 

Defendant  contends:  (1)  That  the  demur- 
rer for  insufliciency  of  facts  should  have  been 
sustained ;  (2)  that  the  court  erred  in  admit- 
ting testimony  for  the  purpose  of  construing 
the  contract  in  question;  (3)  that  plaintiff 
failed  to  prove  the  ability  of  defendant  to 
comply  with  the  writ  prayed  for. 

It  becomes  necessary  to  set  forth  so  much 
of  the  agreement  of  June  29,  1904,  as  will 
illustrate  the  points  made  by  the  parties,  re- 
spectively. It  consists  of  a  printed  form, 
used  by  defendant,  in  which  certain  portions 
are  written,  which  latter  will  be  indicated 
by  italics.  It  purports  to  liave  been  made  by 
defendant  as  first  party  and  plaintiff  as  sec- 
ond party : 

"Witnesseth:  That  for  and  in  consideration 
of  the  mutual  covenants  and  considerations 
herein  set  forth,  the  parties  hereto  mutually 
agree,  that  is  to  say,  the  party  of  the  first 
part  agrees,  to  furnish  to  the  party  of  the 
second  part  from  Its  system  of  canals,  to  be 
constructed  by  it,  all  the  water  tbat  may  be 
required  (not  exceeding  at  any  given  time  at 
the  rate  of  1  cubic  foot  per  second  for  each 
iCO  acres),  for  the  purpose  of  irrigating  the 
following  described  lands,  to-wlt:  The 
southeast  quarter  of  the  north-west  quarter 
of  section  seven  (7)  in  township  seventeen 
north,  range  three  east,  containing  forty  (40) 
acres  of  land,  in  the  county  of  Butte,  state 
of  Calif omia. 

"The  party  of  the  second  part,  A.  Bonslett, 
hereby  reserves  the  right  to  re-locate  water 
on  any  other  forty  (^0)  acres  in  the  northwest 
quarter  of  said  section  seven  (7)  at  any  time 
prior  to  the  use  of  water. 

"First  payment  to  commence  at  such  a 
time  as  water  m/iv  be  ready  for  delivery  at 
the  highest  possible  level  on  the  north  line  of 
the  northwest  quarter  of  said  section  seven 
(1) — ^from  the  time  of  the  completion  and  de- 
livery of  water  in  the  main  canal  of  said  sys- 
tem to  such  a  point  as  is  most  convenient  for 
the  delivery  of  water  In  same  for  use  on  said 
lands,  at  which  point  the  said  party  of  the 
second  part  agrees  to  take  and  receive  sucb 
water. 
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"The  party  of  the  first  part  agrees  to  place 
a  suitable  gate  (If  there  Is  not  already  one 
there),  in  the  bank  of  said  canal  or  a  main 
branch  thereof,  at  the  point  at  which  water 
is  to  be  delivered  to  the  party  of  the  sipcond 
part. 

"The  part!/  of  the  second  part  shall  con- 
struct a  ditch  from  said  gate  to  said  land  at 
his  own  risk,  cost  and  expense,  and  shall 
maintain  and  keep  in  repair  the  same;  and 
it  is  further  agreed  that  said  ditch  so  con- 
structed and  maintained  may,  at  the  option 
of  the  parti/  of  the  first  part,  become  a 
branch  ditch  of  the  said  parti/  of  the  first 
part  and  be  under  its  control ;  in  such  event 
It  shall  have  the  right  to  use  and  enlarge 
such  ditch,  provided  such  use  shall  not  In- 
terfere with  the  flow  of  water  to  said  land. 
And  the  party  of  the  second  part  hereby 
grant«  to  the  party  of  the  first  part  rights  of 
way  over  and  through  said  land,  with  right 
of  entry  thereon  for  the  purpose  of  construct- 
ing, using  and  repairing  ditches,  canals,  pipes 
and  flumes  across  said  land,  and  the  flowing 
of  water  In  a  practical  and  customary  man- 
ner, including  all  privileges  necessary  or  con- 
venient to  the  full  enjoyment  of  said  right  of 
way ;  said  rights  of  way,  and  uses  to  be  used 
with  due  regard  for  the  rights  of  the  party 
of  the  second  part. 

"It  is  understood  and  agreed  that  the  wa- 
ter covered  by  this  agreement  shall  not  be 
used  by  the  party  of  the  second  part  on  any 
lauds  except  those  herein  described,  nor  shall 
th6  same  be  by  hint,  permitted  to  go  to  waste 
or  be  discharged  upon  other  lands.    *    •     • 

"The  party  of  the  second  part,  in  considera- 
tion of  the  construction  of  said  main  canal, 
and  ditch  rights  and  delivery  of  water  agrees 
to  pay  annually  to  the  party  of  the  first  part, 
at  its  otRce,  In  gold  coin  of  the  United  States, 
on  the  first  day  of  September  of  each  and 
every  year  hereafter,  the  sum  of  sixty  (60) 
dollars,  (that  is  to  say  at  the  rate  of  $1.60 
per  acre  annually),  the  first  annual  payment 
hereunder  to  become  due  and  payable  on  the 
first  day  of  September  in  the  year  in  which 
water  is  first  delivered  at  said  gate,  and 
shall  be  paid  annually  thereafter.    *    •    • 

"It  Is  further  agreed,  that  the  party  of  the 
first  part  may  shut  off  the  water  for  the  pur- 
poses of  general  or  special  repair  of  its  canals 
or  ditches,  dams,  gates,  etc.,  in  the  fall  of  any 
year  and  at  such  other  times  as  urgent  neces- 
sity may  require;  but  shall  restore  the  water 
in  said  canals  or  ditches  as  speedily  as  pos- 
sible, the  conditions,  circumstance*  and  re- 
quirements considered. 

"If  at  any  time  the  quantity  of  water  fiow- 
ing  in  the  main  canals  shall  be  less  than  the 
full  capacity  thereof,  each  piece  .of  land  cov- 
ered by  water  contracts  with  the  party  of 
the  first  part  shall  be  entitled  only  to  Its 
proportional  share  of  the  water  then  flow- 
ing.   •    •    •" 

Certain  rules  are  found  in  the  Codes,  bear- 
ing upon  the  contentious  of  the  respective 


parties,  which  must  be  borne  tn  mind.  The 
language  of  a  contract  is  to  govern  its  In- 
terpretation, If  the  language  is  clear  and  ex- 
plicit, and  does  not  involve  an  absurdity  (Civ. 
Code,  S  1638) ;  and,  subject  to  certain  other 
rules,  the  intention  of  the  parties  is  to  be 
ascertained  from  the  writing  alone,  If  possi- 
ble. Id.  g  1639.  The  whole  of  the  contract  Is 
to  be  taken  together ;  each  clause  helping  to 
interpret  the  other.  Id.  f  1641.  A  contract 
may  be  explained  by  reference  to  the  circum- 
stances under  which  It  was  made  and  the 
matter  to  which  it  relates.  Id.  { 1647.  Where 
there  Is  ambiguity  or  uncertainty,  the  con- 
tract must  be  Interpreted  In  the  sense  in 
which  the  promisor  believed,  at  the  time  of 
making  it,  the  promisee  understood  it  Id.  i 
1649.  Where  a  contract  is  partly  written  and 
partly  printed,  or  is  written  or  printed  under 
special  directions  of  the  parties,  to  meet  their 
intention,  and  the  remainder  is  copied  from 
n  form  originally  prepared  without  special 
reference  to  the  particular  parties  or  contract 
in  question,  the  written  controls  the  printed 
part&  If  the  two  are  absolutely  repugnant, 
the  printed  part  must  be  disregarded.  Id.  i 
1651.  The  circumstances  under  which  the 
contract  was  made,  including  the  situation  of 
the  subject  of  the  Instrument,  and  of  the 
parties  to  It,  may  also  be  shown,  so  that  the 
judge  be  placed  In  the  position  of  those 
whose  language  he  Is  to  interpret  Code  Civ. 
Proc.  !  1860. 

[1]  Each  party  contends  that  the  agree- 
ment is  free  from  ambiguity  and  uncertainty, 
and  that  its  Intention  is  plainly  to  be  as- 
certained from  its  language  and  needs  no 
interpretation.  Unfortunately  the  parties 
disagree  radically  as  to  the  Intention  said  to 
be  Imported  so  plainly  by  the  language.  The 
only  conclusion  to  be  derived  from  these  con- 
flicting views  is  that  there  must  be  ambiguity 
or  uncertainty  in  this  plain  language,  flse 
two  diametrically  contrary  results  could  not 
be  reached  from  it,  namely,  by  plaintiff,  that 
defendant  was  to  deliver  water  at  the  high- 
est point  on  the  north  line  of  the  said  N.  W. 
Vt  of  section  7;  by  defendant  tliat  It  was  to 
'be  delivered  at  a  point  on  its  main  canal 
some  miles  distant  from  plaintiff's  land.  If 
forced  to  reach  a  conclusion  from  the  lan- 
guage of  the  agreement  alone,  we  think  the 
more  reasonable  Interpretation  would  be  that 
given  by  plaintiff. 

[2]  Reading  the  entire  instrument,  and 
having  in  view  the  rules  above  stated,  we 
should  feel  Inclined  to  interpret  the  written 
clause,  "first  payment  to  commence  at  such 
time  as  water  may  be  ready  for  delivery  at 
the  highest  possible  level  on  the  north  line  of 
the  northwest  quarter  of  said  section  seven," 
to  indicate  the  point  of  delivery  of  water,  as 
well  as  indicating  the  time  when  payment  for 
water  was  to  commence.  The  clause  im- 
mediately following  is  the  provision  on  which 
defendant  relies;  but  it  is  part  of  the  print- 
ed portion  of  the  contract  and  must  be  bar- 
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monized  wJth  the  written  part,  or,  If  repug- 
nant thereto,  must  be  disregarded.  One  thing 
is  clear  to  our  minds,  namely,  that  if  there 
was  uncertainty  It  was  as  to  the  point  where 
the  water  was  to  be  delivered  by  defendant 
It  agreed  to  deliver  water  to  plaintiff  "from 
its  system  of  canals  •  •  •  for  the  pur- 
pose of  irrigating  the  following  described 
lands."  It  agreed  to  place  a  gate  for  plain- 
titTs  use  "in  the  bank  of  said  canal,  or  a 
tnain  branch  thereof,  at  the  point  at  which 
water  is  to  be  delivered  to"  plaintiff.  The 
clause,  "from  the  time  of  the  completion  and 
delivery  of  water  In  the  main  canal  of  said 
system  to  such  point  as  is  most  convenient 
for  the  delivery  of  water  In  same  for  use  on 
said  lands,"  is  printed,  and  is  not  connected 
with  what  precedes  it  in  a  way  to  show  what 
is  meant,  and  is  In  fact  an  incomplete  sen- 
tence. It  is  not  probable  that  plaintiff  would 
have  surrendered  a  contract  more  favorable 
to  him,  and  have  agreed  to  pay  for  water  de- 
livered some  miles  from  his  land,  and  with- 
out any  apparent  means  of  bringing  it  to  bis 
land;  but  defendant  claims  such  to  have 
been  the  agreement  There  is  certainly  room 
for  grave  doubt  as  to  the  contract  having 
such  meaning.  This  doubt  was  satisfactorily 
resolved  by  the  evidence,  which,  we  think, 
was  rightly  admitted. 

It  appeared  that,  in  December,  1903,  a  con- 
tract was  made  with  plaintiff  by  the  agent  of 
defendant  and  in  its  behalf,  by  which,  as 
found  by  the  court,  defendant  agreed  to  de- 
liver the  water  contracted  for  "In  the  main 
branch  running  on  the  north  line  of  said 
place  [plaintiff's  land]  of  said  system  to  such 
a  point  as  Is  most  convenient  for  the  delivery 
of  water  in  same  for  use  on  said  lands,  at 
which  point  the  said  party  of  the  second  part 
[plaintiff]  agrees  to  take  and  receive  such 
water."  The  finding  of  the  tjourt  as  to  this 
contract,  and  the  reason  given  for  making  a 
new  one,  is  supported  by  the  evidence.  Plain- 
tiff testified  that  at  the  time  the  second  con- 
tract, June  29,  1904,  was  entered  into  it  was 
represented  to  him  that  defendant  would  de- 
liver the  water  at  the  highest  point  on  the 
north  line  of  the  N.  W.  %  of  section  7.  At 
that  time,  neither  the  lateral  nor  the  main 
canal  had  been  completed.  Later  the  canal 
was  completed,  and  a  ditch  constructed  to 
the  point  named,  called  "Lateral  No.  6,"  and 
on  through  plaintiff's  land.  Defendant  sent 
statements  to  plaintiff  for  rental  for  1905, 
1906,  and  1907,  which  he  ignored.  He  was 
called  to  defendant's  o£Bce,  and  he  then  told 
defendant  that  he  would  pay  for  water  when 
delivered  to  him;  whereupon  he  was  inform- 
ed that  the  defendant  would  do  so,  and  short- 
ly after  plaintiff  received  the  water  at  the 
point  claimed  by  him  as  agreed  upon,  and  he 
paid  defendant  for  water  thus  delivered  for 
1908  and  1909.  This  was  an  acquiescence  in 
and  confirmation  by  defendant  of  plaintiff's 
construction  of  the  contract. 


Upon  the  question  of  owBershlp  or  control 
of  lateral  No.  6,  there  was  evidence  that  it 
was  constructed  by  labor  paid  for  by  defend- 
ant, and  we  have  seen  that  defendant  so  far 
controlled  It  as  to  deliver  water  to  plaintiff 
through  this  lateral.  Defendant  introduced 
no  evidence  on  any  issue.  We  think  the  find- 
ing on  the  question  of  defendant's  owner- 
ship or  control  of  this  branch  ditch  finds  sup- 
port in  the  evidence. 

Defendant  admits  its  liability  to  furnish 
all  the  water  it  agreed  to  deliver ;  its  claim 
being  that  it  was  to  be  delivered  at  its  main 
canal.  That  \t  did  deliver  water  to  plaintiff 
through  the  lateral  No.  6  and  collected  rentals 
for  the  service  is  shown  without  conflict; 
and  there  was  evidence  from  which  the  in- 
ference was  Justified  that  defendant  has  the 
ability,  if  so  minded,  to  now  i»>mply  with  its 
agreement  as  the  trial  court  found  it  to  be. 
The  demurrer  rested  on  defendant's  construc- 
tion of  the  contract,  and,  as  we  think  such 
construction  unwarranted,  the  demurrer  was 
rightly  overruled. 

The  judgment  and  order  are  affirmed. 

We  concur:   HART,  J.;   BURNETT,  J. 


(18  Cal.  App.  142) 
OSTROM  V,    WOODBURY.      (Civ.   910.) 
(District    Court    of    Appeal,    Third    District, 
California..  Feb.  1,  1912.) 

1.  Pleading    (§    388*)  —  "Material    Vabi- 

ANCE." 

A  variance  is  not  "material"  unless  it  is 
80  misleading  as  to  prejudice  the  party  in 
maintaining  bis  action  or  defense  on  the 
merits. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1305-1308;    Dec.  Dig.  $  388.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  p.  4408.] 

2.  Appeal   and   Ebbob   (|  1039*)— Action- 
Variance. 

Plaintiff  sued  on  certain  notes  without 
reference  to  stock  options  indorsed  on  the 
back  thereof.  Defendant  admitted  the  execu- 
tion and  delivery  of  certain  notes  to  plaintiff 
and  his  assignor,  bat  denied  that  the  notes 
pleaded  were  those  executed  and  deUvered. 
He  then  pleaded  as  a  special  defense  that  the 
notes  made  were  conditional,  with  certain  con- 
ditions indorsed  on  the  backs  thereof  which 
bad  not  been  complied  with,  and  the  notes  of- 
fered and  received  in  evidence  bore  the  in- 
dorsements as  alleged.  Beld,  that  defendant 
would  be  presumed  to  have  known  of  any  de- 
fense that  he  might  have  interposed  against 
the  notes,  and  was  therefore  not  misled  to 
his  prejudice  by   the   variance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Cent.  Dig.  §§  4075-4088;  Dec  Dig.  S 
1039.*] 

3.  Pleading  (J  403*)— Complaint— Cube  bt 
Anrweb. 

Where  plaintiff  sued  on  certain  notes 
without  referring  in  the  complaint  to  indorse- 
ments contained  thereon,  but  defendant  in  a 
verified  answer  set  up  that  the  notes,  by  rea- 
son of  such  indorsements,  were  conditional  and 
that  the  conditions  bad  never  been  fulfilled, 
the  averments  of  the  answer  were  sufficient 
to  tender  an  issue  on  the  proposition  whether 
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the  notes  declared  on  were  made  and  deliver- 
ed by  defendant  and  were  therefore  anfficient 
to  cure  the  defect  in  the  complaint. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  1343-1347;    Dec.  Dig.  §  403.»] 

4.  Appkal  and  Ebbob  (§  1050*)— Evidence- 
Prejudice. 

Defendant  executed  notes  to  plaintiff  and 
his  assignor  for  money  borrowed,  and  on  the 
back  of  them  wrote  that  they  were  given  to 
protect  plaintiff  and  his  assignor  from  loss  on 
account  of  the  purchase  of  a  thousand  shares 
of  mining  stock  and  that  the  payees  had  the 
option  during  its  life  of  surrendering  the  note 
and  keeping  the  thousand  shares  of  stock  or 
surrendering  the  stock  and  receiving  payment 
of  the  note.  Held  that,  since  such  indorse- 
ments were  in  legal  effect  only  an  option  or 
offer  by  defendant  to  the  payees  to  accept  the 
stock  in  payment  of  the  notes  in  lieu  of  pay- 
ment in  money,  such  writing  did  not  affect  the 
nature  of  the  notes  as  an  absolute  obligation 
to  pay;  and  hence  defendant  was  not  preju- 
diced by  parol  -evidence  that  the  notes  were 
given  for  a  loan  of  money  and  that  the  in- 
dorsements were  written  by  defendant  merely 
to  guarantee  to  the  payees  the  right  to  pur- 
chase the  mining  stock  in  case  the  corporation 
"struck  it  rich,^'  and  that  the  payees  never 
agreed  to  buy  the  stock  or  intended  to  do  so. 
(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1068,  1069,  4153-4157, 
4166;    Dec.  Dig.  §  1050.*] 

6.  Bills  and  Notes  (5  429*)— Options— Re- 
jection—Commencement  OF  Action. 

Where  certain  notes  for  money  loaned 
had  an  option  indorsed  on  the  back  thereof 
that  the  payees  should  be  entitled  to  purchase 
certain  mining  stock  in  lieu  of  payment  of  the 
notes  in  money,  the  commencement  of  an  ac- 
tion against  the  maker  on  the  notes  consti- 
tated  an  election  to  reject  the  option  and  to 
require  payment  according  to  the  terms  of  the 
face  of  the  notes. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §|  1245-1250,  1262,  1263; 
Dec.  Dig.  !  429.*] 

Appeal  from  Superior  Court,  Sierra  Coun- 
ty ;    Stanley  A.  Smith,  Judge. 

Action  by  Isaac  Ostrom  against  L.  P. 
Woodbury.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Wehe  &  Redding,  for  appellant  James  F. 
Hunt,  for  respondent. 

HART,  J.  The  complaint  in  this  action  is 
In  three  counts:  (1)  For  the  sum  of  $267, 
alleged  to  have  been  loaned  by  plaintiff  to 
the  defendant ;  (2)  on  a  promissory  note  for 
the  sum  of  $500  end  interest,  said  note  hav- 
ing been,  it  is  alleged,  executed  in  favor  of 
and  delivered  to  plaintiff  by  the  defendant; 
and  (3)  on  a  promissory  note  executed  by 
defendant  In  the  sum  of  $500  In  favor  of 
one  Richard  Lindvall,  the  latter  having  as- 
signed said  note  to  the  plaintiff.  The  court 
found  in  favor  of  plaintiff  on  all  the  counts 
of  the  complaint  and  thereupon  caused  to  be 
entered  in  fiivor  of  plaintiff  judgment  for 
the  sum  of  $1,459.41.  This  appeal  is  by  the 
defendant  from  the  order  denying  him  a 
new  trial. 

The  general  contention  of  the  appellant  is 
that  the  evidence  does  not  support  the  deci- 
sion of  the  court,  the  action  having  been 


tried  by  the  court  without  a  Jury,  and  that 
errors  were  committed  in  the  admission  of 
certain  evidence.  The  note,  as  pleaded  in 
the  second  count  of  the  complaint,  reeds  as 
follows :  "Alleghany,  November  9,  1908.  Six 
months  after  date  I  promise  to  pay  to  the 
order  of  Isaac  Ostrom,  five  hundred  dollars 
for  value  received,  with  interest  at  7  per 
cent,  per  annum,  from  date  until  paid,  both 
principal  and  Interest  payable  only  in  Unit- 
ed States  gold  coin,  and  in  case  suit  is  in- 
stituted to  collect  this  note  or  any  portion 
thereof  —  promise  to  pay  such  additional  sum 
as  the  court  may  adjudge  reasonable  as  at- 
torney's fees  in  said  suit.  L.  P.  Woodbury." 
The  note  executed  by  Woodbury  to  Lindvall 
and  as  pleaded  in  the  third  count  of  the 
complaint  Is  in  words  and  figures  precisely 
the  same  as  those  of  the  foregoing  note ;  the 
only  difference  being  in  the  name  of  the 
payee.  The  answer  traverses  the  averments 
of  the  first  count  of  the  complaint  and,  be- 
sides, sets  up  a  special  defense  thereto  which 
need  not  be  further  noticed,  since  the  sole 
complaint  of  appellant  against  the  order  is 
Involved  In  the  attack  upon  the  rulings  of 
the  court  with  respect  to  the  second  and 
third  counts.  As  to  the  last-mentioned 
counts,  the  answer  denies  that  the  defend- 
ant executed  the  notes  as  therein  declared 
upon  and  described,  but  alleges  that  each  of 
the  notes  that  be  did  execute  and  deliver  to 
the  -respective  payees  named  In  said  notes 
"was  a  conditional  note,  with  certain  condi- 
tions Indorsed  on  the  back  thereof,  which 
conditions  have  not  been  complied  with," 
and  that  he  Is  not  Indebted  to  the  plaintiff 
on  account  of  said  notes  "in  any  sum  of 
money  whatever,  or  at  all."  The  real  point 
of  objection  to  the  soundness  of  the  order 
denying  the  defendant  a  new  trial '  lies  in 
the  contention:  (1)  That  there  is  a  material 
variance  between  the  allegations  of  the  sec- 
ond and  third  counts  of  the  complaint  and 
the  proof  offered  and  received  in  their  sup- 
port; and  (2)  that,  in  allowing  said  evi- 
dence, the  court  committed  prejudicial  error. 
The  note  made  in  favor  of  and  delivered  to 
the  plaintiff  by  the  defendant  contained,  up- 
on the  back  thereof,  the  following:  "This 
note  Is  given  to  protect  Isaac  Ostrom  from 
loss  on  account  of  the  purchase  of  1,000 
shares  of  Red  Star  Gold  Mining  Co.'s  stock. 
Said  Ostrom  has  the  option  during  the  life 
of  this  note  of  surrendering  this  note  and 
keeping  the  1,000  shares  of  stock  or  surren- 
dering the  stock  and  receiving  payment  on 
the  note."  This  Indorsement  is  signed  by 
the  maker  of  the  note,  defendant  herein. 
The  note  from  Woodbury  to  LindvaU,  and 
which  Is  the  subject  of  the  third  count  of 
the  complaint,  bears  upon  its  back,  mutatis 
mutandis,  a  similar  Indorsement  At  the 
trial,  the  defendant  objected  to  the  admis- 
sion of  the  notes  in  evidence  on  the  ground 
that  the  notes  offered  as  evidence  were  not 
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the  notes  pleaded.  Thereupon  the  plaintiff 
offered  the  face  of  the  notes  in  evidence,  to 
which  defendant  objected  on  the  first-men- 
tioned ground  and  on  the  additional  ground 
that  "counsel  could  not  offer  half  of  a  note," 
and  "that  plaintiff  must  recover  on  the  notes 
pleaded  and  not  upon"  other  contracts.  The 
court  reserved  its  rulings  on  all  these  objec- 
tions until  a  later  period  in  the  progress  of 
the  trial.  At  the  conclusion  of  plaintiff's 
testimony,  the  court  made  an  order  over- 
ruling the  objections  to  the  evidence  refer- 
red to,  and  counsel  for  defendant  thereupon 
moved  to  strike  said  testimony  from  the  rec- 
ord upon  the  grounds  upon  which  the  orig- 
inal objections  thereto  were  urged.  The 
court  denied  this  motion,  and  the  defendant 
thereupon  rested  his  case  without  offering 
proof  in  support  of  the  allegations  of  his 
answer  or  upon  the  merits  of  his  special  de- 
fenses to  the  second  and  third  counts  of  the 
complaint. 

[1]  It  is  clearly  manifest,  from  the  aver- 
ments of  the  answer  and  the  course  pursued 
by  the  defendant  in  the  trial,  that  the  vari- 
ance complained  of  did  not  actually  mis- 
lead him  to  his  prejudice  in  maintaining  his 
defense  upon  the  merits,  bad  be  chosen  to 
press  the  special  defenses  set  up  in  his  an- 
swer upon  their  merits,  and  it  is  the  rule  in 
this  state  that,  where  the  variance  is  not  so 
misleading  as  to  prejudice  a  party  in  main- 
taining his  action  or  defense  upon  the  mer- 
its, such  variance  is  immaterial.  Code  Civ. 
Proc.  J  469;  31  Cyc.  p.  703,  and  California 
rases  cited  in  the  footnote. 

[2]  The  defendant  does  not  deny,  but  ad- 
mits, the  execution  and  delivery  of  certain 
Botes  to  the  plaintiff  and  his  assignor,  and 
merely  denies  that  the  notes  pleaded  in  the 
complaint  are  the  notes  so  executed  and  de- 
livered. He  is  therefore  to  be  deemed  to 
have  known  of  any  defense,  if  any,  which  be 
might  have  interposed  against  recovery  upon 
the  counts  setting  up  the  notes.  Indeed,  the 
averments  of  his  answer,  wherein  he  sets  up 
an  alleged  special  defense  against  the  valid- 
ity of  the  claims  of  the  second  and  third 
counts  of  the  complaint,  are  plainly  affirma- 
tive of  the  possession  of  actual  knowledge 
by  him  of  the  defense  that  he  could  and  in 
fact  did  by  bis  pleading.  Interpose  to  a  re- 
covery upon  the  notes  as  pleaded  in  the  com- 
plaint. The  answer,  replying  to  the  second 
and  third  counts  of  the  complaint,  alleges, 
as  we  have  seen,  that  the  notes  made  by  the 
defendant  in  favor  of  Ostrom  and  liindvall 
were  "conditional  notes,  with  certain  condi- 
tions indorsed  on  the  backs  thereof,  which 
conditions  have  not  been  complied  with." 
The  notes  which  were  offered  and  received 
In  evidence  in  support  of  plaintiff's  case  bore 
upon  their  backs  the  Indorsements  referred 
to  by  the  answer.  How  could  the  defendant 
have  been  misled  to  his  prejudice  in  main- 
raining  his  defense  when  he  set  up  what  ap- 
pears to  be  and  evidently  is  the  only  defense 


that  he  could  plead  against  recovery  upon 
the  notes? 

Obviously,  there  does  not  and  cannot  exist 
any  ground  for  a  diversity  of  opinion  as  to 
the  eltementary  rule  that  the  probata  and  al- 
legata must  correspond.  And  if  the  defend- 
ant had  rested  upon  a  mere  denial  of  the  ex- 
ecution of  the  pleaded  notes  and  the  writing 
on  the  back  of  the  notes  actually  made  and 
delivered  by  him  might  be  held  to  be  ma- 
terial or  as  vitally  affecting  the  nature  of 
the  instruments,  he  would  now  be  in  a  posi- 
tion to  claim  a  want  of  correspondence  be- 
tween the  averments  of  plaintiff's  complaint 
and  the  proof.  But,  in  the  place  of  such  a 
course,  he,  as  we  have  shown,  preferred  to 
set  forth  in  his  answer  the  nature  of  the 
contracts  to  which  he  really  bound  himself, 
and  in  so  doing  betrayed  evidence  of  the  only 
defense,  if  defense  at  all,  which  it  was  with- 
in his  power  to  advance  against  the  second 
and  third  counts  of  the  complaint 

We  are  unable  to  perceive  an  analogy,  as 
appellant  insists  exists,  between  the  case  at 
bar  and  the  cases  of  Owen  v.  Meade,  104  Cal. 
179,  37  Pac.  923,  Bailey  v.  Brown,  4  Cal.  App. 
515,  88  Pac.  518,  and  Edinger  v.  Sigwart,  13 
Cal.  App.  667, 110  Pac.  521.  In  none  of  those 
cases  does  the  question  arise  whether  the 
answer  to  the  complaint  is  such  as  to  dis- 
close that  the  defendant  was  or  was  not  mis- 
led by  the  variance  between  the  complaint 
and  the  evidence."  In  each  of  those  cases  It 
is  merely  held  that  the  evidence  failed  to  es- 
tablish the  contract  as  pleaded,  and,  of 
course,  a  judgment  obtained  under  such  cir- 
cumstances would  be  without  a  prop  to  sup- 
port it 

[3]  Moreover,  the  effect  of  the  pleading  of 
the  special  defenses  In  the  answer  was  to  aid 
the  complaint  in  those  particulars  in  which 
it  is  claimed  that  plalntifTs  pleading  is  de- 
fective and  to  supply  the  omissions  objected 
to.  Herman  v..Hecht,  116  Cal.  553,  559,  48 
Pac.  611;  Herd  v.  Tuohy,  133  Cal.  55,  60,  65 
Pac.  139;  Lyles  v.  Perrin,  134  Cal.  417,  96 
Pac.  472;  Daggett  v.  Gray,  110  Cal.  169,  42 
Pac.  568;  Pomeroy's  Remedies  and  Remedial 
Rights,  !  579.  The  answer  is  verified,  and, 
as  seen,  the  defendant  therein,  in  effect,  al- 
leges that  the  notes  as  pleaded  in  the  com- 
plaint were  not  the  notes  executed  by  him, 
in  that  it  did  not  appear  from  the  complaint 
that  they  bore  upon  their  backs  the  written 
matter  referred  to.  The  averments  of  the 
answer  with  regard  to  the  notes  were  suffi- 
cient to  and  did  tender  a  clear  issue  upon 
the  proposition  whether  the  notes  upon 
which  the  plaintiff  declared  were  the  notes 
made  and  delivered  by  the  defendant 

Manifestly,  under  our  view  of  the  issues 
which  were  tendered  by  the  pleadings,  the 
rulings  of  the  court  admitting  the  notes  in 
evidence  were  perfectly  proper.  But  It  is  fur- 
ther objected  that  the  court  erred  in  permit- 
ting plaintiff  and  his  assignor  to  explain  the 
writing  on  the  backs  of  the  notes.    If  there 
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was  error  In  allowing  some  of  the  testimony 
concerning  said  writing,  we  tblnk  it  was 
without  prejudice. 

[4]  The  court  found  that  the  written  mat- 
ter on  the  backs  of  the  notes  was  "surplus- 
age." This  finding  was  based  upon  the  tes- 
timony of  Ostrom  and  Lindvall,  payees  of 
the  notes,  to  the  following  eCTect:  That  when 
the  defendant,  having  previously  secured  a 
promise  by  Ostrom  and  Lindvall  for  a  loan 
of  $500  from  each,  delivered  tbe  notes  to  tbe 
payees,  he  explained  that  be  desired  them  to 
have  some  of  tbe  stock  In  tbe  Red  Star  Gold 
Mining  Company  and  that  bis  purpose  In 
putting  tbe  writing  on  tbe  backs  of  said 
notes  was  merely  to  thus  guarantee  tbe  right 
to  Ostrom  and  Lindvall  to  purchase  and  ac- 
quire 1,000  shares  of  stock  each  In  the  cor- 
poration In  tbe  event  that  said  mining  cor- 
poration "struck  it  rich";  that  tbe  payees 
never  agreed  to  buy  stock  In  said  corpora- 
tion, never  Intended  to  do  so,  and  never  au- 
thorized the  defendant  to  put  tbe  writing  re- 
ferred to  on  the  backs  of  the  notes;  that 
they  merely  made  a  straight  loan  of  tbe  mon- 
ey evidenced  by  tbe  notes  and  expected  pay- 
ment of  tbe  same  strictly  according  to  tbe 
terms  of  the  face  thereof.  It  may  be  conced- 
ed that  some  of  this  testimony  was  incompe- 
tent, still  it  was  without  prejudice,  for  we 
think  the  court  would  have  been  Justified  In 
making  tbe  finding  referred  to  upon  the  In- 
struments themselves  and-  proof  that  tbe 
payees  did  not  accept  the  shares  of  stock 
mentioned  In  tbe  writing  in  payment  of  tbe 
notes.  Disregarding  that  portion  of  the  tes- 
timony of  Ostrom  and  Lindvall  wherein  tbey 
declare  that  they  did  not  consent  to  tbe  writ- 
ing on  the  backs  of  the  notes  and  did  not  at 
any  time  consider  the  proposition  of  accept- 
ing tbe  shares  of  stock  in  payment  of  tbe 
notes,  and  viewing  said  writing  as  having 
been  assented  to  by  tbe  payees,  tbe  most  that 
can  be  said  of  it  Is  that,  if  anything  at  all, 
it  constituted,  In  legal  eftect,'only  a  mere  of- 
fer or  option  tendered  by  the  defendant  to 
Ostrom  and  Lindvall  to  accept  tbe  number 
of  shares  of  stock  in  said  mining  corporation 
mentioned  In  the  writing  in  payment  of  the 
notes  In  lieu  of  their  payment  in  gold  coin, 
as  called  for  by  tbe  notes.  This  writing 
could  no  more  affect  or  change  tbe  nature 
or  effect  of  tbe  face  of  tbe  instruments  than 
if  it  had  been  committed  to  different  pieces 
of  paper,  unconnected  with  tbe  notes  them- 
selves. The  election  of  tbe  payees  to  enforce 
payment  of  tbe  notes  according  to  tbe  tenor  of 
tbe  face  thereof  would  in  either  case  amount 
to  a  rejection  of  tbe  option  to  take  the  stock 
or  a  refusal  by  tbe  payees  to  exercise  their 
right  to  do  so.  And,  In  this  case,  even  view- 
ing the  writings  on  both  sides  of  the  instru- 
ments as  constituting  one  entire  contract, 
said  instruments,  upon  tbe  refusal  of  tbe 
payees  to  take  tbe  stock,  would  at  once  be- 
come what,  niion  their  face,  tbey  purport  to 


be  and  are — nncondlttonal  promtees  to  pay 
tbe  sums  of  money  specified  therein  in  gold 
coin. 

[S]  According  to  tbe  undisputed  testimony, 
tbe  payees  had  never  received  any  shares  of 
stock  in  the  mining  corporation,  and  there- 
fore tbey  bad  nothing  to  surrender,  as  a  con- 
dition precedent  to  their  right  to  enforce 
payment  of  tbe  notes  in  gold  coin,  except  the 
bare  right  or  option  to  take  or  acquire  the 
stock.  This  right  they  surrendered  the  mo- 
ment tbey  instituted  an  action  for  a  recov- 
ery upon  tbe  notes.  In  other  words,  tbe 
commencement  of  tbe  action  amounted  to  an 
election  to  reject  tbe  option  and  to  require 
tbe  payment  of  tbe  notes  according  to  tbe 
terms  of  tbe  face  thereof.  And  it  was  im- 
doubtedly  upon  tbe  theory  aa  thus  stated 
that  tbe  court  found  that  the  written  mat- 
ter on  tbe  backs  of  tbe  notes  was  "surplus- 
age"— that  is,  immaterial — which  finding,  un- 
der tbe  view  we  take  of  tbe  legal  effect  and 
scope  of  said  written  matter,  is  strictly  true^ 
since,  upon  tbe  election  of  the  payees  to  re- 
ject the  offer  thereby  tendered  by  the  defend- 
ant, said  writing  became,  ipso  facto,  nuga- 
tory or  of  no  effect 

We  can  perceive  no  reason  for  disturbing 
tbe  order,  and  it  is  therefore  affirmed. 

We  concur:  CniPMAN,  P.  J.;  BOB- 
NEIT,  J. 


(U  Cat  App.  170 
SAN  FRANCISCO  MBRCANTILB  UNION  v. 
MULLER.     (ar.  90a)     . 

(District  Coiirt  of  Appeal,  Flret  District,  Cali- 
fornia.    Feb.  8,  1912.) 

1.  Btulb  and  Notes  (J  02*)— ConsiDSBATioit 

— P3VIDENCB— SUFFICIBHCT. 

Release  or  compromise  of  •  doubtful 
claim,  such  as  uncertain  liability  on  a  bond,  is 
sufficient  consideration  to  sustain  a  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Sf  106-173,  17:h-212;  Dec. 
Dig.  I  »2.*] 

2.  CoNTBACTS  (I  838*)— Action— Fbaui>—Nb- 

CESSITY    OF    PLEADINa. 

To  be  available  as  a  defense  in  an  action 

on  a  contract,  fraud  must  be  specialiy  pleaded. 

[Ed.  Note. — B''or  other  cases,  see  Contracts, 

Cent   Dig.    §§   1691,    1(J92,   1695,   1608-1705; 

Dec.  Dig.  (  338.*J 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt 
Judge. 

Action  by  tbe  San  Francisco  Mercantile 
Union  against  J.  H.  W.  Muller.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re* 
versed. 

Maurice  R.  Carey,  for  appellant  WlUlam 
J.  Herrlu,  for  respondent 

HALI^  J.  This  is  an  appeal  by  plaintiff 
from  a  Judgment  in  favor  of  defendant 
Plaintiff  sued  on  a  promissory  note  executed 
by  defendant  to  one  Jacob  Gorfinkel  and  by 
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him  assigned  to  plaintiff.  Defendant  ad- 
mitted the  execution  of  tbe  note,  denied  the 
assignment  to  plaintiff,  and  pleaded  that 
there  was  no  consideration  for  tbe  note.  The 
court  found  in  favor  of  plaintiff  as  to  the 
assignment,  but  found  that  defendant  receiv- 
ed no  consideration  for  tbe  execution  and  de- 
livery of  said  note,  and  for  that  reason  gave 
judgment  for  defendant. 

[1  ]  It  is  insisted  by  appellant  that  the  evi- 
dence does  not  support  the  finding  that  de- 
fendant received  no  consideration  for  the  ex- 
ecution and  delivery  of  the  note,  and  this 
presents  the  only  matter  to  be  deterihined 
upon  this  appeal.  We  think  the  contention 
of  appellant  must  be  sustained.  It  Is  shown 
without  dispute  that  one  Lena  Sander  Hare 
let  a  contract  to  one  Bell,  whereby  he  agreed 
to  erect  a  building  for  her  for  tbe  sum  of 
$5,450.  This  contract  was  dated  October  29, 
1908,  on  which  day  it  was  filed  in  the  ofUce 
of  the  county  recorder.  Tbe  said  Bell,  as 
principal,  and  said  defendant  Muller  and  one 
Smith,  as  sureties,  executed  to  said  Lena 
Sander  Hare  a  bond  for  the  faithful  perform- 
ance of  said  contract,  whereby  they  bound 
themselves  unto  Lena  Sander  Hare  as  owner 
and  sole  obligee  In  the  sum  of  $1,350 — that 
said  Bell  would  construct  and  complete  said 
building  in  accordance  with  the  terms  of  said 
contract,  and  would  deliver  said  building  to 
said  Lena  Sander  Bare  free  from  all  liens, 
claims,  or  other  incumbrances  for  which  said 
Bell  might  be  responsible.  Bell  commenced 
the  construction  of  the  building  under  the 
contract,  but,  after  receiving  payments  un- 
der his  contract  to  the  amount  of  $2,000,  he 
abandoned  the  same.  Iiena  Sander  Hare, 
through  her  attorney,  Maurice  Carey,  imme- 
diately notified  defendant  of  the  abandon- 
ment of  the  contract  by  Bell,  and  MuUer  for 
a  time  considered  the  proposition  of  complet- 
ing the  building  himself,  but  In  the  mean- 
time mechanics'  liens  under  the  Hare-Bell 
contract,  aggregating  close  to  $1,700,  were 
filed  for  record  in  the  oflSce  of  the  county 
recorder.  This  fact  was  also  communicated 
to  Mr.  Muller.  Finally  Mr.  Carey,  as  the  at- 
torney for  Mrs.  Hare,  sent  Jacob  Gorflnkel, 
who  was  connected  with  the  ofllce  of  Mr. 
Carey,  to  effect  a  settlement  with  Mr.  Muller 
of  his  liability  upon  the  bond.  Gorflnkel 
called  upon  Muller,  informed  him  that  the 
liens  against  the  building  amounted  to  $1,- 
600,  and  some  odd  dollars,  and  that  he  and 
the  other  bondsman  were  "stuck"  for  it. 
Gorflnkel  pressed  for  a  settlement  of  the  mat- 
ter, and  finally  (and  this  Is  from  MuUer's 
own  testimony)  Muller  said:  "I  will  com- 
promise with  $600."  Accordingly  defendant 
gave  to  Gorflnkel  the  note  in  suit,  and  took 
from  him  the  following:  "Fitchburg,  Cal., 
June  10,  '09.  Received  of  J.  H.  W.  Muller 
bis  promissory  note  for  six  hundred  dollars 
In  full  payment  and  release  of  his  obligation 
on  that  certain  bond  signed  by  him  and 
Frank  Smith  Jointly  as  surety  for  the  per- 
formance of  contract  entered  into  between 


William  Bell  and  Lena  Sander  Hare,  build- 
ing contract  No.  J  19250,  filed  October  29, 
1908.  Maurice  B.  Carey,  attorney  for  Lena 
Sander  Hare,  by  Jacob  Gorflnkel."  There  be- 
ing some  doubt  as  to  the  authority  of  Gor- 
flnkel, it  was  agreed  that  the  settlement  was 
to  be  subject  to  the  approval  of  the  real  par- 
ty in  interest  Subsequently  she  ratified  the 
settlement  as  follows:  "San  Francisco,  Cal. 
August  18,  1909.  Mr.  Maurice  Carey,  City- 
Dear  Sir :  You  are  hereby  permitted  to  ac- 
cept for  me  the  note  of  J.  H.  W.  Muller,  as 
given  to  Jacob  Gorflnkel  on  June  10,  1909, 
tbe  same  to  be  a  full  release  of  Mr.  Muller's 
obligation  to  me  on  the  bond  for  the  con- 
struction of  Bell-Hare  contract;  and  if  you 
see  fit  to  take  the  same,  in  accordance  with 
your  wishes,  I  hereby  sell,  assign  and  trans- 
fer all  my  interest  in  said  note  to  tbe  San 
Francisco  Mercantile  Union,  a  corporation. 
Very  truly  yonrs,  Lena  Sander  Hare."  Mr. 
Muller  was  notified  by  Mr.  Carey,  as  the  at- 
torney for  Lena  Sander  Hare,  of  her  ratifica- 
tion of  the  settlement.  Lena  Sander  Hare 
succeeded  in  letting  another  contract  for  tbe 
completion  of  the  building  for  the  sum  of 
$2,950,  which,  added  to  the  sum  of  $2,000 
paid  Bell,  the  original  contractor,  made  the 
sum  of  $4,950,  which  was  $500  less  than  the 
original  contract  price.  She  also  succeeded 
flnally,  but  not  until  six  months  after  the 
date  of  the  note  in  suit,  in  effecting  a  com- 
promise and  settlement  of  the  claims  of  lien 
filed  under  the  Hare-Bell  contract  for  $500. 
It  thus  appears  that  the  building  flnally  cost 
her  no  more  than  the  original  contract  price, 
and  it  seems  to  be  for  this  reason  that  re- 
spondent claims  that  the  note  in  suit  was 
without  consideration. 

But  the  note  was  given  in  settement  of  re- 
spondent's obligation  upon  the  bond.  As  con- 
sideration for  tbe  execution  of  the  note  re- 
spondent was  given  a  release  of  his  obliga- 
tion under  the  bond,  and  at  tbe  time  of  the 
giving  of  the  note  it  was  uncertain  what  re- 
spondent's liability  upon  tbe  bond  might  be. 
The  note  was  given  and  received  In  compro- 
mise of  a  doubtful  daim.  The  compromise 
of  a  doubtful  claim  is  a  valid  consideration 
for  a  promise  or  new  contract.  Wltmar 
Bros.  V.  Weld,  108  Cal.  569,  41  Pac.  491 ;  Ba- 
coulUat  v.  SanseVain,  32  Cal.  376;  Swem  t. 
Green,  9  Colo.  358,  12  Pac.  202;  Denney  V. 
Parker,  10  Wash.  218,  38  Pac.  1018 ;  White 
V.  Paclflc  States  S.  L.  &  B.  Co.,  21  Utah,  23. 
59  Pac.  627;  Schmidt  t.  Demple,  7  Kan.  App. 
811,  52  Pac.  906.  In  the  case  at  bar  the  set- 
tlement and  compromise  was  effected  at  a 
time  when  respondent's  liability  under  the 
bond  was  undetermined.  Tbe  settlement 
was  ratified  by  Lena  Sander  Hare,  and  she 
became  bound  thereby.  Denney  v.  Parker, 
supra.  The  subsequent  settlement  of  tbe 
claims  of  lien  for  a  sum  which  enabled  her 
to  secure  the  completion  of  the  building  at  a 
cost  not  exceeding  the  original  contract  price 
does  not  establish  that  there  was  no  consid- 
eration for  the  note.    See  cases  above  cited. 
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12]  Some  snggestlon  la  made  In  respond- 
ent's brief  to  the  effect  that  the  note  was 
procured  by  fraud.  It  Is  sufficient  to  say 
that  no  such  defense  was  pleaded.  One  rely- 
ing upon  the  defense  of  fraud  In  the  procure- 
ment of  a  contract  must  specially  plead  the 
fraud.  Wltmer  Bros.  Co.  v.  Weld,  108  Cal. 
569,  41  Pac.  491:  Cal.  Steam  Nav.  Co.  v. 
Wright,  8  Cal.  585 ;  McCreary  v.  Marston,  56 
Cal.  403.  Neither  Is  there  anything  In  the 
record  to  support  the  theory  that  the  bond 
was  originally  absolutely  void,  as  one  given 
under  section  1203,  Code  of  Civil  Procedure. 
The  bond  Is  clearly  a  common-law  bond  given 
for  the  protection  of  the  owner. 

As  the  finding  that  the  respondent  received 
no  consideration  for  the  execution  of  the 
note  Is  not  supported  by  the  evidence,  the 
Judgment  must  be  reversed;  and  it  is  so  or- 
dered. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

<U  Cal.  App.  178) 

WAGT  V.  ATKINSON.     (Civ,  856.) 
<I>i8trict  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.  8,  1912.) 

1.  Triai,  (§  404*)  — Findings  — Conclusive- 
ness. 

Any  presumption  that  stock  deposited  as 
collateral  was  sold  at  the  same  market  value  as 
it  had  been  given  is  overcome  by  a  finding  that 
it  was  sold  for  a  certain  fixed  sum,  which  was 
the  highest  obtainable  price. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  957-962 ;   Dec.  Dig.  §  404.*] 

2.  Judgment  (J  256*)— Findings— SumciEN- 
cr  TO  Support  Judgment. 

A  general  finding  that  aU  the  allegations  of 
a  complaint  in  an  action  on  a  note  were  true, 
and  that  all  the  allegations  in  the  answer  and 
oross-complaint  were  untrue,  is  sufficient  to  sup- 
port a  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i$  446-454 ;   Dec.  Dig.  |  256.*] 

Appeal  from  Superior  Court,'  Los  Angeles 
County;  George  H.  Hutton,  Judge. 

Action  by  A.  C.  Wagy  against  Robert  At- 
kinson. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

F.  E.  Davis  and  J.  W.  Cochrane,  for  appel- 
lant   Isadora  B.  Dockweller,  for  respondent 

ALLEN,  P.  J.  Action  upon  a  promissory 
note.  The  complaint  alleged  the  execution 
by  defendant  to  plaintiff  of  a  promissory  note 
set  out  In  the  complaint,  attached  to  which 
note  was  an  agreement  In  substance  to  the 
effect  that  5,000  shares  of  mining  stock,  "the 
market  value  of  which  Is  now  $650,"  bad 
been  deposited  with  plaintiff  as  collateral  se- 
curity for  said  note,  that  the  right  reposed 
in  plaintiff  to  call  for  additional  security, 
and  that  failure  to  respond  forthwith  to  such 
call  matured  the  obligation,  and,  on  the  non- 
payment of  the  note  when  due,  authority  was 


given  plaintiff  to  sell  any  securities  so  held 
as  collateral,  without  demand,  advertisement, 
or  notice,  and  the  plaintiff  was  authorized 
to  buy  the  same  and,  after  deducting  legal 
costs  and  expense  of  collection,  was  required 
to  apply  the  proceeds  of  such  sales  to  the 
amount  due  on  the  obligation,  and  the  maker 
of  the  note  agreed  to  pay  the  holder  any  de- 
ficiency upon  demand.  It  Is  alleged  that, 
after  the  maturity  of  the  note,  plaintiff  sold 
13,000  shares  of  mining  stock  for  flW,  the 
same  being  held  as  collateral  for  such  oblign- 
tlon;  that  no  part  of  the  interest  on  said  note 
bad  been  paid,  and,  after  applying  the  credit 
of  $104,  there  remained  unpaid  the  sum  of 
$496,  the  balance  of  the  principal '  of  said 
note,  payment  of  which  had  been  demanded 
before  suit  was  brought  Judgment  was 
prayed  accordingly.  The  answer  denied  the 
execution  of  the  note;  denied  any  considera- 
tion therefor;  alleged  that  the  whole  trans- 
action was  a  gambling  transaction;  denied 
that  the  stock  was  sold  for  $104;  denied  that 
the  sale  was  bona  flde  or  for  the  value  there- 
of, alleging  it  was  an  illegal  and  fraudulent 
transaction ;  and  denied  that  there  was  any- 
thing unpaid  upon  the  note.  By  way  of 
cross-complaint,  defendant  sets  up  facts  tend- 
ing to  show  a  conversion  of  the  13,000  shares 
of  mining  stock,  and  he  asks  Judgment  for 
the  value  thereof.  There  was  an  answer  filed 
to  this  cross-complaint  denying  all  of  the 
allegations  thereof.  Upon  the  trial  the  court 
found  that  every  allegation  contained  In 
plaintiff's  complaint  was  true,  and  that  each 
and  every  denial  contained  In  the  answer  of 
defendant,  and  In  the  separate  answer  and 
cross-complaint  filed  by  defendant.  Is  untrue 
and  Incorrect.  Judgment  was  accordingly 
rendered  for  plaintiff.  From  this  Judgment 
defendant  appeals. 

[1]  Appellant  contends  that  the  collateral 
contract  shows  that  the  stock  was  of  the 
value  of  13  cents  a  share  when  deposited, 
and  that  the  presumption  of  law  is  that  the 
stock  was  sold  at  the  same  market  value  as 
that  given  it  by  the  contract  Whatever  pre- 
sumption may  attach,  the  same  Is  overcome 
by  the  finding  of  the  court  presumably  upon 
competent  testimony,  that  the  stock  was  sold 
for  a  certain  fixed  sum,  and  that  the  sale 
was  bona  flde  and  for  an  adequate  and  blu- 
est obtainable  price.  This  finding  the  court 
makes  in  response  to  the  allegations  of  the 
answer.  The  complaint  was  sufiBcient  to 
state  a  cause  of  action. 

[2]  The  general  finding  that  all  of  Its  al- 
legations were  true,  and  that  all  of  the  al- 
legations of  the  answer  and  cross-complaint 
were  untrue,  were  and  are  sufficient  to  sup- 
port the  Judgment. 

We  see  no  merit  In  the  appeal,  and  the 
Judgment  Is  affirn^ed. 

We  concur:  JAMES,  J.;   SHAW,  J. 
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Ez  part«  GUNNINI.    (Or.  228.) 

(Diatrict  Court  of  Appeal,  Second  Diitttet,  Oall- 
fomia.     Feb.   8,   1912.) 

1.  CsimifAi.  Law  (I  982»)— SKNTiMt»-Sii8- 

PBRDED    SeNTENCK. 

Under  Pen.  Code,  |  1203,  amended  by  Act 
April  6,  1911  (St.  1911,  p.  689),  providing  that 
the  court  may  suspend  tna  imposing  or  execu- 
tion of  sentence  for  a  period  of  time  not  ex- 
ceeding the  maximnm  possible  limit  of  sen- 
tence, upon  terms  and  conditions  as  it  shall 
determine,  one  convicted  of  a  misdemeanor,  the 
maximnm  possible  sentence  for  which  is  six 
months,  and  whose  suspended  sentence  was  90 
days,  may  at  any  time  during  the  six  months 
be  committed  under  the  sentence  for  the  full 
period  thereof. 

[EJd.  Note.— For  other  cages,  see  Criminal 
Law,  Cent.  Dig.  {|  2500,  2501:  Dec.  Dig.  I 
982.*] 

2.  Cbihirai,  liAW  (J  982»)— Sbntehc»-Su8- 
FXNDBD  Sentence— Pbobation. 

The  provision  of  such  statute  that  the 
court,  on  suspension  of  the  sentence,  shall 
place  the  prisoner  under  the  charge  and  super- 
vision of  the  probation  officer  is  not  manda- 
tory, as  the  court  has  an  absolute  power  of 
suspension  of  sentence;  and  a  failure  to  place 
the  person  released  in  charge  of  a  probation 
officer  does  not  invalidate  the  suspension. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2500,  2501;  Dec.  Dig.  i 
982.*] 

3.  Criuikai.  I^w  (S  982*)— Sektehc*— Sub- 
pension — Effect. 

Where  the  trial  court  by  its  jndgment  sus- 
pended execution  of  sentence,  such  judgment 
IS  effective  until  revoked  or  modified;  and  un- 
til revoked  or  modified  it  is  improper  to  issue 
a  commitment  for  the  person  convicted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2600,  2501;  Dec.  Dig.  t 
982.*] 

4.  CaiiaNAi,  Law  (§  259*)  —  JoBiSDionow — 
Appearance  bt  Record. 

No  intendments  being  in  favor  of  the  judg- 
ment of  a  justice,  his  authority  to  issue  a  com- 
mitment must  affirmatively  appear;  and  so, 
where  the  record  shows  that  the  justice  sus- 
pended a  sentence,  but  does  not  disclose  any 
modification  or  revocation  of  the  suspension,  an 
order  of  commitment  under  the  suspended  sen- 
tence is  invalid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Ii  562-566;   Dec.  Dig.  {  259.»] 

0.  conbtitdtional   law    (|    74*)— judiciai. 

Power— Encroachment  on  Executive. 
Pen.  Code,  i  1203,  amended  by  Act  April 
8,  1911  (St  1911,  p.  689),  authorizing  the 
court,  judge,  or  justice  to  suspend  sentence 
during  good  behavior,  is  not  invalid  as  an  en- 
croachment ou  the  functions  and  duties  of  the 
chief  executive  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Iaw,  Cent  Dig.  {  124;   Dec.  Dig.  |  74.*] 

In  the  matter  of  the  application  of  Fran- 
cisco Glanninl  for  writ  of  habeas  corpus,  di- 
rected against  the  sheriff  of  Tulare  county. 
The  writ  Issued,  and  petitioner  discharged. 

Flint,  Gray  &  Barker,  H.  B.  McClure,  H.  T. 
Miller,  and  O.  W.  Zartman,  for  petitioner. 
Franlc  Lamberson,  Dist  Atty.,  and  James  M. 
Burlte,  Deputy  Dist  Atty.,  for  respondent. 

PER  CURIAM.  Petitioner,  on  the  10th 
day  of  June,  1911,  entered  a  plea  of  guilty  to 


tbe  charce  of  nnlawfally  geHlng  intoxlcaUns 
liquor,  contrary  to  the  provisions  of  an  or- 
dinance of  Tulare  county.  Tbe  court  there- 
upon adjudged  that,  as  punishment  for  tbe 
offense  committed,  "tbe  said  defendant,  Fran- 
cisco Glanninl,  do  pay  a  fine  of  $75,  and.  In 
case  said  fine  is  not  paid  within  one  hour 
from  the  time  of  rendering  judgment,  that 
you,  Francisco  Glanninl,  defendant,  be  im- 
prisoned in  the  county  jail  of  the  county  of 
Tulare,  state  of  California,  until  the  fine  b^ 
duly  satisfied,  in  proportion  of  one  day's  im- 
prisonment for  every  dollar  of  the  fine,  or 
until  lawful  payment  shall  have  been  made 
of  such  proportion  of  said  fine  as  shall  not 
have  been  satisfied  by  imprisonment,  at  tbe 
rate  above  prescribed.  And  It  is  further  or- 
dered by  this  court  that  the  .defendant  Fran- 
cisco Glanninl,  be  Imprisoned  in  the  county 
Jail  of  the  county  of  Tulare,  state  of  Cali- 
fornia, for  the  term  of  90  days,  and  this  lat- 
ter sentence  is  suspended  during  the  good 
behavior  of  defendant,  Francisco  Glannin^ 
and  on  any  violation  made  by  defendant  in  fu- 
ture, commitment  will  issue  for  this  impris- 
onment Done  In  open  court  this  lOtb  day  of 
June,  1911."  Thereafter,  on  the  28th  day  of 
November,  1911,  the  justice  of  tbe  peace  is- 
sued a  commitment,  commanding  the  sheriff 
forthwith,  "to  take,  arrest,  and  safely  keep 
and  imprison  tbe  witbln-named  Francisco 
Glanninl  in  the  county  jail  of  said  cotmty  of 
Tulare  imtll  said  judgment  shall  have  been 
satisfied  as  therein  prescribed."  Petitioner 
was  thereupon  taken  into  custody  upon  said 
commitment,  and  he  seeks  a  discharge  from 
such  custody  by  reason  thereof.  The  return 
of  tbe  ofiicer  justifies  the  detention  of  peti- 
tioner, based  upon  the  commitment  so  issued. 
[1]  The  question  presented  upon  this  ap- 
plication is  as  to  the  validity  of  such  commit- 
ment Petitioner's  chief  contention  is  that, 
under  the  provisions  of  section  1203,  Penal 
Code,  as  amended  April  6,  1911  (Stats.  1911, 
p.  689),  the  power  of  the  court  to  suspend 
sentence,  or  to  revoke  probation  and  execute 
the  original  sentence,  cannot  extend  beyond 
the  period  of  time  fixed  by  the  court  as  tbe 
sentence;  and  that,  more  than  90  days  hav- 
ing elapsed  between  tbe  date  of  the  sen- 
tence and  the  issuance  of  tbe  commitment 
herein,  the  court  no  longer  possessed  power 
to  direct  the  commitment  of  petitioner.  With 
the  general  proposition,  that  the  power  of 
the  court  to  issue  a  commitment  cannot  ex- 
tend beyond  tbe  time  of  tbe  sentence  fixed 
by  tbe  court,  we  do  not  agree.  Section  1203, 
Penal  (?ode,  as  so  amended,  provides:  "The 
court,  judge  or  Justice  thereof,  may  suspend 
tbe  imposing,  or  tbe  execution  of  sentence, 
and  may  direct  that  such  suspension  may 
continue  for  such  period  of  time,  not  exceed- 
ing the  maximum  possible  term  of  such  sen- 
tence, and  upon  such  terms  and  conditions  as 
it  shall  determine,  which  terms  and  condi- 
tions may  include,  in  tbe  discretion  of  the 
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court,  the  requirement  of  bonds  for  the  ap- 
pearance of  the  person  released -upon  proba- 
tion before  the  court,  at  any  time  that  the 
court  may  require  such  appearance  In  the  In- 
Testigation  of  any  alleged  violation  of  said 
terms  and  conditions  of  probation,  and  such 
bonds  may  be  at  any  time  by  the  court  exon- 
erated without  affecting  any  of  the  othor 
terms  or  condltloua  of  such  probation ;  and 
in  case  of  such  suspension  of  imposition  or 
execution  of  sentence,  the  court  shall  place 
such  person  on  probation  and  under  the 
charge  and  superrlslon  of  the  probation  of- 
ficer of  said  court,  during  such  suspension, 
or  under  the  charge  and  supervision  of  the 
probation  officer  of  the  county  in  which  such 
probationer  Is  by  the  court  permitted  to  re- 
side." The  offense  with  which  petitioner 
was  charged  being  a  misdemeanor,  as  declar- 
ed bjr  the  ordinance,  the  possible  maximum 
term  of  sentence,  assuming  tliat  section  19  of 
the  Penal  Code  applies  to  the  violation  of  an 
ordinance,  is  six  months  imprisonment.  That, 
in  our  opinion,  is  the  maximum  possible  term 
of  sentence :  that  it  is  competent  for  a  court 
to  impose  any  sentence  of  imprisonment  less 
than  this  maximum  term,  and,  notwithstand- 
ing such  fixation,  to  place  the  defendant  ujpon 
probation  for  the  full  maximum  term;  and 
that  when  a  defendant  Is  placed'  on  proba- 
tion without  limitation  of  time  the  same  ex- 
tends to  such  maximum  term  of  sentence,  and 
no  longer.  It  follows,  then,  that  if  all  other 
proceedings  of  the  Justice  were  regular,  he 
possessed  authority  under  the  law  to  place 
petitioner  upon  probation  for  the  full  period 
of  six  months. 

[2]  Respondent's  contention,  however,  is 
that  the  court  possessed  no  power  under  the 
statute  to  place  a  party  upon  probation,  ex- 
cept in  instances  where  the  party  is  placed 
In  the  hands  of  a  probation  officer,  and  that 
the  order  of  the  court  should  so  specify ;  in 
other  words,  that  the  mode  prescribed  by 
the  statute  is  the  measure  of  the  power  of 
the  court  We  think  a  proper  construction 
of  the  statute  Is  that  absolute  power  of  sus- 
pending sentence  Is  given  by  this  section,  and 
that  where  a  court  acts  under  the  statute, 
within  the  limits  thereof,  such  order  of  sus- 
pension is  not  invalidated  because  the  court 
omits  a  duty  Imposed  by  law  upon  it,  name- 
ly, to  place  the  party  in  charge  of  a  proba- 
tion officer.  The  functions  of  the  probation 
ofiicer  are  not  to  bold  the  defendant  in  cus- 
tody, but  to  exercise  a  supervisory  control 
over  his  conduct  as  an  arm  or  instrument 
of  the  court.  The  legislative  Intent  that  no 
part  of  the  sentence  is  Included  within  the 
period  of  the  probation 'officer's  surveillance 
Is  apparent,  when  it  is  considered  that  upon 
revocation  of  the  original  order  of  suspen- 
sion the  law  permits  defendant's  commitment 
for  the  full  term  of  the  sentence  as  original- 
ly pronounced. 

[3,41  The   court   having  by   its  judgment 


suspended  the  execution  of  tbla  sentence  un- 
der the  statute,  and  having  'Jurisdiction  so 
to  do,  the  same  became  an  operative  Judg^ 
ment  of  court,  and  so  remains  until  revoked 
or  modified  by  an  order  regularly  made. 
This  statute  confers  the  power  of  revocation 
and  modification  upon  the  court  for  any 
cause  which  to  the  court  la  good  and  sufii- 
clent;  but  that  a  court  should  possess  the 
power  to  issue  a  commitment  for  one  whose 
sentence  had  theretofore  been  suspended,  a 
revocation  or  modification  of  the  order  of 
suspension  is  an  essential  prereqnisite.  No 
Intendments  being  in  favor  of  the  Judgment 
of  a  Justice,  his  authority  to  Issue  a  commit- 
ment must  affirmatively  appear.  The  record 
does  not  disclose  that  any  such  modiflcatloa 
or  revocation  was  ever  made  by  the  Justice 
in  the  case  of  petitioner,  and  the  commitment 
was  therefore,  in  our  opinion,  issued  without 
authority  of  law,  and  the  prisoner's  deten- 
tion thereunder  unlawful. 

We  think  it  unnecessary  to  distinguish  the 
cases  of  In  re  (;k>lllns,  8  CaL  App.  367,  97 
Pac.  188,  and  In  re  Moore,  12  Cal.  App.  161, 
107  Pac.  129.  These  cases,  and  those  of 
the  Supreme  Court  upon  which  they  are  bas- 
ed, were  all  constructions  of  section  1203  of 
the  Penal  Code  prior  to  the  amendment  of 
1911,  before  which  date  no  power  of  susi)en- 
sion  of  sentence  after  Judgment  was  given 
the  court ;  hence  It  followed  that  an  attempt 
at  suspension  was  void,  and  the  defendant 
was  properly  treated  as  an  escape,  or  as  one 
having  consented  to  a  delay  in  the  issuance 
of  the  execution.  Since  the  adoption  of  the 
amendment,  above  cited,  the  power  of  a  court 
to  suspend  sentence  after  Judgment  cannot 
be  questioned. 

[5]  We  are  not  of  opinion  that  section  1203, 
Penal  Code,  as  now  existing,  interferes  in 
any  way  with  the  functions  and  duties  of  the 
chief  executive  of  the  state.  We  think  it 
competent  for  the  Legislature,  and  an  ex- 
ceedingly wise  provision,  to  confer  upon  the 
courts  this  power  of  suspension  of  sentence 
to  be  exercised  in  proper  instances,  and  that 
its  enactment  in  no  wise  impairs  the  func- 
tions of  a  co-ordinate  branch  of  the  govern- 
ment. Many  other  points  are  presented ;  but, 
entertaining  the  views  hereinbefore  express- 
ed, a  discussion  thereof  is  unnecessary. 

No  authority  for  the  issuance  of  the  com- 
mitment appearing,  the  same  In  invalid,  and 
the  prisoner  is  ordered  discharged  from  cus- 
tody. 

(IS  Oal.  App.  1S9) 

KELLET  ▼.  LONG.     (Ov.  896.) 

(District  Court  of  Appeal,  Third  IMstrict,  Cali- 
fornia.    Feb.  7,  1912.) 

1.   LANnLORD    AND    TENANT    (|    172*)— COlt- 

STRiiCTivic  "Evic'noN" — Requisites. 

Wliile  actual  ouster  of  a  tenant  is  not 
required  to  constitute  an  "eviction,"  which  re- 
sults from  any  act  of  the  lessor  in  depriving 
the  tenant  of  the  beneficial  enjoyment  of  tlie 
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nr«m!s«a>  there  most  be  «  Bnbstabtial  inttr- 
ference  with  the  tenant's  enjoyment. 

[Ed.  Note.— For  other  cases,,  see  Landlord 
and  Tenant,  Cent  Dig.  {{  605-703;  Dec  Dig. 
I  172.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3.  pp.  2517-2521.] 

2,  Landlobd  and  Tenant  (!  172*)— Cow- 
STBOcnvE  Eviction— Wateb  Rights. 
The  lessee  of  a  ranch  was  not  constme- 
tiyely  evicted  by  the  lessor's  act  in  permitting 
a  third  person  to  use  water  rights  appurtenant 
to  the  premises  without  the  tenant's  consent, 
where  the  interference  with  the  latter'a  rights 
was  brief  and  insignificant. 

[Ed.    Note. — For    other    cases,    see    Landlord 
and  Tenant,  Cent.  Dig.  §;  695-703;  Dec.  Dig.  | 
172.*} 
S.  Landlobd  and  Tenant  (J  172*)— Con- 

BIKUCTIVB  EVICTlON'-JrKESPAaS. 

Mere  trespass  committed  or  permitted  by 
the  landlord  does  not  constitute  eviction. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  695-703;  Dec.  Dig. 
I  172.*] 

4.  Landlord  and  Tenant  (|  186*)— Kent— 

Enjoyment  or  Premises. 

A  lessee  of  lands  may  be  found  to  have 
had  sole  and  exclusive  possessioti,  so  as  to  be 
liable  for  rent,  notwithstanding  a  brief  and  in- 
significant trespass  upon  water  rights  appur* 
tenant  to  the  lands.  , 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {{  755-762;  Dec  Dig. 
{  186.*] 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty; J.  O.  Moncur,  Judge. 

Action  by  Emily  B.  Kelley  against  H.  C. 
l«ng.  Judgment  for  plaintiff,  and  defendant 
appeala.    Affirmed. 

Grover  C.  Julian,  for  appellant  F.  A.  Kel- 
ley, for  respondent 

HART,  J.  This  la  an  action  for  the  re- 
coTery  of  rent,  alleged  to  be  due  the  plain- 
tiff from  the  defendant  under  the  terms  of  a 
certain  lease  executed  by  the  plaintiff  and 
one  E.  A.  Kelley  of  a  tract  of  land,  known 
us  the  "Kelley  Ranch,"  and  situated  in  Las- 
sen county.  (E.  A.  Kelley,  subsequently  to 
the  execution  of  said  lease,  conveyed  and 
transferred  to  plaintiff  all  his  interest  In  the 
demised  premises.) 

The  complaint  prayed  for  Judgment  In  the 
sum  of  $454.34,  but  the  court,  by  which  the 
action  was  tried,  a  Jury  having  been  waived 
by  t^  parties,  awarded  Judgment  In  the  sum 
of  $414.34.  This  appeal  is  prosecuted  by  the 
defendant  from  the  Judgment,  supported  by 
a  bill  of  exceptions. 

By  the  lease,  the  lessors  demised  to  the  de- 
fendant the  land  therein  described,  together 
with  the  appurtenances  thereto,  for  the  term 
of  five  years,  commencing  on  the  1st  day  of 
March,  1006,  at  the  yearly  rental  of  $600  In 
United  States  gold  coin,  to  be  paid  as  fol- 
lows: Two  hundred  and  fifty  dollars  on  or 
before  the  Ist  day  of  March,  and  $250  on  or 
before  the  Ist  day  of  October,  of  each  and 
every  year  "during  the  five-year  term  of  this 
lease,  as  aforesaid."     The  gravamen  of  the 


complaint  is  that  the  defendant  baa  paid  tbe 
earn  of  $45.66  pnly  on  account  of  said  rent 
for  tbe  year  commencing  on  the  Ist  day  of 
March,  1000;  and  that  there  Lb  therefore  a 
balance  due  and'owing  plaintiff  from  defend- 
ant on  account  of  the  rent  for  said  year  tbe 
sum  for  which  plaintiff  prays  Judgment 

Among  other  coTenants  of  said  lease  Is  the 
following :  "That  the  said  second  party,  pay- 
ing the  said  rent  and  performUig  said  cove- 
nants and  promises,  shall  and  may  at  all 
times  peaceably  have,  hold  and  enjoy  the 
said  premises,  without  any  manner  of  let, 
suit,  trouble  or  hindrance  of  or  from  tbe  said 
first  parties  or  any  other  person  whomso- 
ever." 

The  answer  admits  tbe  execution  of  the 
lease  as  alleged  In  tbe  complaint,  denies  that 
any  balance  Is  due  plaintiff  -from  defendant 
on  account  of  the  rent  referred  to  in  the  com- 
plaint, and  then,  as  a  special  defense,  and 
upon  which  a  counterclaim  In  the  sum  of 
$717.80  Is  set  up,  the  answer,  In  substance, 
alleges:  That,  in  connection  with  the  de- 
mised land,  there  are  certain  water  rights 
and  ditches  from  Susan  river,  which  said  wa- 
ter rights  are  exclusive  to  the  use  of  said 
real  property  and  under  the  ownership '  and 
control  of  the  lessors;  that  tbe  land  In  ques- 
tion is  suitable  for  and  adaptable  to  agricul- 
tural purposes  when  properly  Irrigated  and 
watered  by  means  of  the  water  rights  and 
ditches  in  connection  therewith;  that  defend- 
ant entered  into  the  possession  and  occupan- 
cy of  said  land  and  the  water  rights  appurte- 
nant thereto,  "believing  that  he  had  the  sole 
and  exclusive  right  to  use  such  water  and 
water  rights  for  the  purposes  of  Irrigation 
on  the  said  Kelley  ranch ;  that  he  thereupon 
planted  crops  on  said  premises  and  property, 
and  prepared  to  Irrigate  and  cultivate  and 
properly  harvest  the  same;"  that  about  the 
Ist  day  of  April,  1000,  one  F.  H.  Shanks,  then 
In  possession  of  and  occupying  a  portion  of 
the  Kelley  ranch,  knovra  as  the  "Frank  Kel- 
ley Place,"  without  the  consent  of  the  de- 
fendant "and  with  the  knowledge  and  con- 
sent of  the  plaintiff  herein,  took  the  posses- 
sion and  control  of  all  the  water  and  water 
rights  appurtenant  to  and  connected  with 
said  leased  premises  and  Interfered  with  de- 
fendant's use  of  the  same,  and  hindered  and 
prevented  said  defendant  from  using  the  said' 
water  for  Irrigation  purposes  on  said  leased 
premises;"  that  thereafter,  and  during  the 
Irrigating  season  of  1000,  said  Shanks,  "with- 
out the  consent  of  defendant,  and  with  the 
full  knowledge  and  consent  of  the  plaintiff 
herein,  notwithstanding  the  covenants  and 
agreements  on  the  part  of  plaintiff  in  said 
lease  contained,  was  permitted  and  allowed 
by  said  plaintiff  to  continue  in  the  possession 
of  said  water  and  water  rights,  and  to  use 
the  same  in  such  manner  as  to  hinder  and 
prevent  said  defendant  from  harvesting  his 
crops,  or  from  making  proper  or  any  use  of 
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said  water  npon  said  leased  premises."  It  Is 
then  alleged  that  the  damage  to  the  defend- 
ant by  reason  of  the  aforesaid  acts  of  said 
Shanks,  with  the  knowledge  and  consent  of 
the  plaintiff,  amounted  to  the  said  sum  of 
$717.80. 

the  court  found  that  the  defendant,  on  the 
1st  day  of  March,  1908,  by  virtue  of  the  lease 
referred  to  by  the  complaint,  went  Into  the 
possession  and  occupancy  of  the  demised 
premises,  and  "he  ever  since  has  been  and 
still  is  in  possession  and  occupancy  of  the 
same  as  such  lessee,  together  with  the  water 
and  water  rights  appurtenant  thereto  and 
used  in  connection  therewith ;  that  during 
all  of  said  time  said  defendant  had  the  sole 
and  exclusive  possession  and  right  of  posses- 
sion of  said  premises  and  water  rights,  and 
had  the  sole  and  exclusive  right  to  use  such 
water  and  water  rights  for  irrigation  pur- 
poses on  said  Kelley  ranch ;"  but  the  court 
found  further  that  about  the  1st  day  of  April, 
1909,  F.  H.  Shanks  did  interfere  with  the  de- 
fendant's use  of  a  portion  of  the  water  and 
water  rights  referred  to  in  the  answer,  and 
that  such  Interference  was  with  the  knowl- 
edge and  consent  of  the  plaintiff,  and  result- 
ed in  damage  to  the  defendant  in  the  sum  of 
$40.  The  court,  however,  found  that  said 
water  and  water  rights  were  not  interfered 
with  by  Shanks,  with  the  knowledge  and  con- 
sent of  plaintiff,  subsequent  to  the  1st  day  of 
April,  1909,  as  charged  in  the  answer,  and 
that  the  defendant  did  not  suffer  damage  in 
the  sum  of  $717.80,  as  alleged  by  him.  The 
court  concluded,  as  a  matter  of  law,  that  the 
plaintiff  was  entitled  to  Judgment  In  the  sum 
sued  for,  minus  the  sum  of  $40,  found  to  be 
the  extent  of  the  damage  sustained  by  the 
defendant  by  the  acts  of  Shanks  with  the 
consent  of  the  plaintiff. 

[1, 2]  The  main  contention  of  the  appellant 
1b  that  the  act  of  the  plaintiff  In  consenting 
to  the  use  of  the  water  and  water  rights  ap- 
purtenant to  the  demised  premises  by  Shanks 
and  the  latter's  use  thereof  or  interference 
therewith,  with  plaintiff's  consent,  amounted 
to  an  eviction  of  plaintiff  from  the  demised 
premises,  and  therefore  destroyed  the  right 
of  plaintiff  to  the  rent  reserved  by  the  lease. 
The  rule  Invoked  and  sought  to  be  applied  in 
this  case  by  appellant  Is  thus  stated  In  the 
syllabus  in  the  case  of  Skaggs  v.  Emerson,  50 
Cal.  3:  "If  a  tenant  is  forcibly  evicted  from 
a  aubetantial  part  of  the  demised  premises 
by  the  landlord,  and  the  lease  is  not  termi- 
nated, but  the  tenant  still  continues  to  oc- 
cupy, under  the  lease,  the  part  of  which  he 
retains  possession,  the  tenant  cannot  be  com- 
pelled to  pay  the  rent  reserved;  for,  in  such 
case,  there  can  be  no  apportionment  of  rent" 
And  it  is  not  necessary  that  there  should  be 
an  actual  ouster  to  constitute  an  eviction; 
for  any  act  of  the  lessor  which  results  t»  de- 
privinff  the  lessee  of  the  beneficial  enjot/tnent 
of  the  premises  will  constitute  an  eviction. 
Agar  V.  Wlnslow,  123  Cal.  587,  593,  56  Pac. 
422,  69  Am.  St.  Bep.  84;    Camarillo  v.  Fen- 


Ion,  49  Cal.  202;  Skaggs  v.  Kmerson,  supra; 
Levltzky  V.  Canning,  33  Cal.  299. 

But  we  think  the  rule  as  stated  does  not  ap- 
ply where  it  does  not  appear  that  the  Interfer- 
ence has  resulted  in  depriving  the  lessee  of  a 
substantial,  as  distinguished  from  an  insignifi- 
cant or  inconsequential,  portion  of  the  demig- 
ed  premises ;  or,  in  other  words,  in  depriving 
him  of  the  beneficial  enjoyment  of  a  substait- 
tial  portion  of  the  premises.  In  nearly  all  the 
cases  cited  .by  appellant,  and  to  which  we 
have  referred,  it  will  be  found  that  the  inter- 
ference by  the  lessor  resulted  in  depriving  the 
lessee  of  the  right  to  collect  and  receive  the 
rents  from  subtenants  before  the  termina- 
tion of  the  lease.  Such  an  act  would,  of 
course,  amount  to  an  eviction,  and  the  mle 
relied  upon  by  appellant  would  apply. 

[31  But,  In  the  present  case,  the  lessee  was 
at  all  times  In  possession  and  occupancy  of 
the  premises  and  the  water  rights  appur- 
tenant thereto,  except,  according  to  the  find- 
ings, a  comparatively  small  portion  of  the 
water,  which,  it  was  found,  was  wrongfully 
taken,  with  the  knowledge  and  consent  of 
the  lessor,  by  Shanks  on  one  particular  oc- 
casion during  the  year  1909,  on  or  about 
April  1st  of  that  year.  That  the  portiort 
of  the  water  and  water  rights  with  which 
Shanks  wrongfully  interfered  was  Inconse- 
quential, and  did  not  disturb  the  defendant's 
beneficial  enjoyment  of  a  substantial  portion 
of  the  demised  premises,  is  shown  by  the 
finding  that  the  damage  to  the  defendant  re- 
sulting from  such  interference,  measured  in 
money,  amounted  to  the  sum  of  $40  od1.v. 
Obviously,  if  the  Interference  with  defend- 
ant's possession  was  no  more  serious  tban 
that  finding  indicates  (and  the  suflSciency  of 
the  evidence  to  Justify  the  findings  is  not 
challenged  here),  the  act  of  Shanks  can 
amount  to  no  more  than  a  mere  trespass. 
And  it  is  the  settled  rule  that  no  acts  of 
"molestation,  even  if  committed  by  the  land- 
lord himself,  or  by  a  servant  at  his  com- 
mand, amount  to  a  breach  of  the  covenant, 
unless  they  are  more  than  a  mere  trespass." 
Taylor's  Landlord  and  Tenant  (9th  Ed.)  i 
309,  and  cases  cited.  The  defendant  at  all 
times  enjoyed  possession  and  occupancy  of 
these  premises,  Including  the  water  rights. 
and  had  and  exercised  full  and  exciasire 
use  of  the  water,  except  the  trifling  portion 
of  which  he  was  deprived  by  the  act  of 
Shanks  on  a  single  occasion.  It  most  cer- 
tainly cannot  be  Justly  said  that  this  act 
amounted  to  an  eviction  of  the  defendant 
from  a  substantial  portion  of  the  demised 
premises,  and  should  therefore  operate  as  a 
suspension  or  extinguishment  of  the  rent. 
Taylor's  Landlord  and  Tenant,  S  309;  Ogil- 
vie  V.  HuU,  6  Hill  (N.  T.)  54.  A  mere  pass- 
ing trespass  cannot  operate  to  so  oust  a  ten- 
ant of  his  possession  as  to  amount  to  an 
eviction  or  dispossession. 

[4]  The  foregoing  views  constitute,  we 
think,  a  suflicient  answer  to  the  further  con- 
tention of  the  appellant  that  the  findhigs  are 
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Inconsistent  and  contradictory,  In  that  finding 
3,  by  which  the  court  finds  that  the  defend- 
ant had  the  sole  and  ezcluslye  possession 
and  occupancy  of  the  premises  and  water 
rights  appurtenant  thereto,  is  In  direct  con- 
flict with  finding  7,  whereby  the  court  finds 
that  Shanks,  with  the  linowledge  and  consent 
of  plaintiff,  interfered  with  said  water  rights 
to  the  detriment  of  the  defendant  If,  as 
we  have  held,  the  act  of  Shanks,  with  the 
consult  of  the  plaintiff,  as  found  by  finding 
7,  was  a  mere  trespass,  then  the  finding 
that  the  defendant  bad  the  "sole  and  exclu- 
slre  possession  of  the  premises"  at  all  times 
Is  strictly  tme. 

Counsel  for  the  respondent  insists  that 
there  Is  no  evidence  which  Justifies  the  find- 
ing of  the  court  that  the  defendant  was 
damaged  In  the  sum  of  $40,  and  asks  that 
the  judgment  be  so  modified  as  that  the 
plaintiff  may  be  awarded  the  full  amount 
sued  for.  While  there  is  evidence  in  the  rec- 
ord from  which,  apparently,  the  court  would 
have  been  justified  In  deducing  a  finding  that 
the  defendant  accepted  the  lease  with  a  full 
understanding  that  Shanks  had  always  used 
some  of  the  water  from  the  ditches,  and 
would  be  entitled  to  a  certain  share  thereof 
during  the  defendant's  term,  still  we  cannot 
say  that  there  is  not  some  evidence  that  sup- 
ports the  finding  which,  in  effect,  declares 
that  be  was  not  authorized  or  entitled  to  use 
any  portion  of  said -water.  It  is,  of  course, 
an  obvious  proposition  that  a  court  of  review 
cannot  change  a  finding  of  a  trial  court, 
where  there  is  any  evidence  that  justifies 
and  supports  It.  Moreover,  not  having  taken 
an  appeal,  the  plaintiff  Is  not  in  a  position 
to  ask  for  such  relief. 

So  far  as  we  are  able  to  judge  from  the 
record  before  us,  the  judgment  was  legally 
awarded,  is  just,  and  should  not,  therefore, 
be  disturbed.    It  Is  accordingly  aflSrmed. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 


as  Cal.  App.  S<») 

JOHN  BOLLMAN  CO.   v.  S.  BACHMAN  & 

CO.  et  ai    (Civ.  819.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   July  15,  1911.) 
Appeal  and  Ebbob  ((  839*)— Rkvikw— Fail- 
ure TO  Appeal. 

Where  no  appeal  waa  taken  from  the 
judgment  against  the  copartnership.  In  an  ac- 
tion against  a  firm  and  another,  the  appellate 
court  should  not  consider  the  effect  of  th« 
judgment  against  the  copartnership. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  2915,  3279-3300;  Dec. 
Dig.  i  839.*] 

On  petition  for  rehearing.   Petition  denied. 
For  fonner  opinion,  see  117  Pac.  690. 

PER  CURIAM.  The  petition  for  a  rehear- 
ing is  denied;  but  in  thus  denying  the  peti- 
tion it  is  proper  to  say  that  nothing  in  the 


fonner  opinion  should  be  tensttued  as  indi- 
cating our  views  as  to  whether  or  not  the 
judgment  entered  against  the  copartnership 
may  or  may  not  be  enforced  against  the  in- 
dividual property  of  the  member  of  the  co- 
partnership served  with  the  summons  issued 
on  the  original  complaint.  As  indicated  in 
the  original  opinion,  section  388,  Code  of 
Civil  Procedure,  as  it  existed  when  the  ac- 
tion was  brought,  provided  only  that  the 
judgment  should  bind  the  joint  property  of 
the  associates;  while  the  same  section,  as 
amended  before  judgment  was  rendered,  pro- 
vides that  the  judgment  shall  also  bind  the 
property  of  the  member  served  with  process. 
As  no  appeal  was  taken  from  the  judgment 
against  the  copartnership,  we  do  not  consider 
it  either  necessary  or  proper  to  determine  its 
scope  and  effect. 


as  Cal-  App.  171) 
PEOPLE  T.  WRIGHT.     (Cr.  232.) 
(District  Court  of  Appeal,  Second  District, 
California.    Feb.  8,  1912.) 

1.  Sedvotion  (I  34*)— Promise  or  Mabriaob. 

Under  Pen.  Code,  |  268,  providing  that 
every  person  who  under  promise  of  marriage 
seduces  a  female  of  previous  chaste  character 
is  guilty  of  a  felony,  reliance  by  the  female  on 
the  promise  of  marriage  is  an  essential  to  the 
crime,  but  if  she  knew  her  seducer  to  be  mar- 
ried she  is  not  justified  in  relying  on  his  prom- 
ise of  marriage  conditioned  upon  the  divorce  or 
death  of  his  spouse,  and  hence  he  is  not  guilty. 
[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  {{  58-60;   Dec.  Dig.  |  34.*] 

2.  Cbiuinal  Law  (|  815*)— Instbdctioitb. 

In  a  prosecution  for  seduction  where  the 
evidence  was  conflicting  as  to  whether  the  prose- 
cntriz  knew  that  her  seducer  was  married,  a 
failure  to  instruct  that  reliance  on  the  promise 
of  marriage  by  a  man  already  married  is  insuffi- 
cient to  constitute  the  crime  was  prejudicial 
error  in  withdrawing  from  the  jury  an  issue 
which  might  have  produced  an  acquittal. 
[Ed.    Note. — For    other    cases,    see    Criminal 


Law,  Cent   Dig.  gg  1922,  1986;    Dec.  Dig.  S 
815.  J 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Henry  C.  Gesford,  Judge. 

Noel  Wright  was  convicted  of  seduction, 
and  be  appeals.    Reversed  and  remanded. 

Lewis  H.  Smith,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

JAMES,  J.  [1]  Defendant  was  convicted 
of  the  crime  of  seduction  and  sentenced  to 
serve  a  term  of  Imprisonment  In  the  state 
penitentiary.  He  appeals  from  that  judgment 
and  from  an  order  made  by  the  trial  court 
denying  his  motion  for  a  new  trial.  At  the 
time  of  the  commission  of  the  alleged  offense, 
defendant  was  a  married  man  and  the  prose- 
cutrix was  a  young  woman  who  had  thereto- 
fore resided  with  her  father  near  Sanger  in 
the  county  of  Fresno.  The  father  of  the 
prosecutrix,  before  the  alleged  seduction  of 
his  daughter  had  been  accomplished  by  de- 
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fendant,  receired  Information  that  defendant 
was  a  married  man  and  so  Informed  the 
daughter. 

At  the  trial  the  young  woman  testified  that, 
notwithstanding  the  fact  that  she  had  been 
assured  by  her  parent  that  defendant  was  a 
married  man  and  had  been  forbidden  to  keep 
company  with  him,  she  had  failed  to  obey  the 
injunction  of  her  father  and  hnd  later  sub- 
mitted to  an  act  of  sexual  intercourse  with 
the  defendant  because  the  latter  assured  her 
that,  while  he  had  been  previously  married, 
a  divorce  had  been  granted  to  him  and  that 
he  would  marry  the  prosecutrix  on  a  very 
early  day.  Defendant  testified  that  he  had 
always  told  the  prosecutrix  that  he  was  mar- 
ried, but  that  he  intended  to  get  a  divorce 
from  liis  wife,  whom  be  claimed  bad  deserted 
him.  It  was  clear  from  the  evidence  that 
the  relations  of  defendant  with  the  prosecu- 
trix had  been  Illicit,  and  it  was  further  made 
clear  by  the  testimony  that  the  defendant 
prior  to  the  time  when  the  first  improper  act 
was  committed  between  the  two  had  promis- 
ed to  marry  the  young  woman.  On  his  part 
it  was  usserted  that  this  promise  was  made 
upon  the  condition  th^t  it  would  be  fulfilled 
when  he  secured  a  divorce  from  his  wife, 
and  upon  the  part  of  the  prosecutrix  It  Was 
afllrmed  by  her  in  testimony  that,  notwith- 
standing the  reports  made  to  her  that  defend- 
ant was  then  a  married  man,  she  had  relied 
upon  his  declaration  expressed  to  her  that  he 
was  not  then  married  but  had  already  been 
divorced,  and  that  in  submitting  herself  to 
bis  embraces  she  relied  upon  bis  promise  that 
he  would  and  could  Immediately  thereafter 
enter  into  an  engagement  of  marriage  with 
her.  Under  this  state  of  the  evidence  the 
defendant  asked  the  court  to  charge  the  Jury 
that,  if  the  prosecutrix  knew  at  the  time  of 
her  alleged  Intercourse  with  defendant  that 
defendant  was  a  married  man,  she  was  not 
Justified  in  relying  upon  the  promise  of  mar- 
riage as  an  inducement  persuading  her  to  sub- 
mit herself  to  him.  This  Instruction  was 
offered  in  several  forms,  and  the  trial  Judge 
refused  to  give  It  in  any  of  those  forms,  and 
failed  to  give  any  other  instruction  covering 
the  same  matter  to  the  Jury.  While  the  court 
I)ermltted  evidence  to  be  introduced  on  both 
sides  of  the  question  as  to  whether  or  not  at 
the  time  of  the  alleged  seduction  the  prosecu- 
trix knew  defendant  to  be  a  married  man,  the 
Jury  was  left  wholly  without  any  direction 
as  to  the  responsibility  of  defendant  to  the 
law  as  dependent  upon  the  finding  that  it 
might  make  upon  that  particular  question  of 
fact.  Before  the  crime  of  seduction,  as  de- 
fined by  section  26S  of  the  Penal  Code,  Is 
made  out.  It  must  appear  that  the  prosecutrix 
lias  relied  upon  the  promise  of  the  accused 
that  he  will  marry  her;  if  such  prosecutrix 
at  the  time  knows  that  the  promise  so  made 
cannot  be  carried  out,  as  that'  the  accused 
is  a  married  man,  then  she  is  not  warranted 
in  relying  upon  such  a  representation. 


As  was  said  in  the  case  of  People  v.  Kehoe, 
123  Cal.  224,  55  Pac.  911,  69  Am.  St  Rep.  52: 
"Thus,  if  a  married  man  seduces  a  woman 
under  promise  of  marriage,  she  not  knowing 
that  he  has  a  wife,  bis  promise  is  illegal  and 
invalid,  but  this  fact  does  not  excuse  him. 
The  woman,  in  Ignorance  of  the  fact,  was 
Justified  in  relying  upon  that  promise;  bnt 
If,  at  the  time  of  giving  bet  consent,  she  knew 
the  fact  to  be  that  the  man  was  married,  and 
that  therefore  the  promise  was  necessarily 
conditional  upon  the  death  or  the  putting 
away  of  his  present  wife,  so  base  a  contract 
would  not  excuse  her  in  law  for  the  surren- 
der of  her  chastity.  The  contract  itself 
would  be  void  as  against  public  policy,  and 
the  woman's  reliance  upon  it  could  not  be 
extenuated  or  excused."  Under  the  entire 
charge  as  given  by  the  court  to  the  Jury  In 
this  case,  the  latter  might  well  assume  that 
the  defendant  could  be  properly  convicted 
notwithstanding  the  fact  that  the  prosecutrix 
may  have  known  at  the  time  of  the  alleged 
seduction  that  defendant  was  a  married  man. 

[2]  By  the  failure  of  the  court  to  declare 
the  law  as  embodied  in  the  instructions  offer- 
ed by  the  defendant  on  tWs  subject,  there 
was  withdrawn  from  the  Jury  an  issue  of  fact 
vital  to  a  determination  of  the  charge  against 
the  defendant  and  which  might  have,  under 
the  testimony,  produced  a  verdict  in  his  fa- 
vor. Upon  this  state  of  the  case,  it  is  very 
clear  to  us  that  the  error  was  such  as  has  r& 
suited  in  a  miscarriage  of  Justice. 

The  Judgmoit  and  order  are  reversed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


(18  Cal.  App.  133) 

EBVING  V.  NAPA  YALhEi  BREWING  CO. 
(CHURCHILL  et  al..  Interveners). 
(Clv.  871.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  1,  1912.) 

1.  APPBAI.   ANO    EBBOR    (§    tf07*)— JUDOJOENT— 
VA  LI  DITT— PBESUMPTION  S. 

The  court,  on  appeal  from  a  judgment  on 
the  judgment  roll  alone,  must,  where  the  find- 
ings support  the  judgment,  make  all  intend- 
ments in  support  ot  tiie  judgment,  and  all  pro- 
ceedings necessary  to  its  validity  will  be  pre- 
sumed to  have  been  regularly  tal^en ;  and  any 
matters  which  would  have  authorized  the  judg- 
ment will  be  presumed  to  have  been  presented, 
in  the  absence  of  anything  in  the  record  to  the 
contrary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2911-2915,  2916,  3673, 
3874,  3676,  3678;    Dec  Dig.  §  907.*i 

2.  Appeal  anu  Ebbob  (S  907*)— JunoiiKinv- 
VAunrrt— Pkesumptions. 

Where  the  record  on  appeal  from  the  jnde- 
ment  on  the  judgment  roll  alone  did  not  show 
that  the  intervener,  appealing  from  a  judgment 
for  plaintiff,  offered  any  evidence  in  snpport  of 
his  complaint  in  intervention,  the  court,  on  ap- 
peal, must  presume  that  no  evidence-was  pre- 
sented at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2911-2015,  291«,  36r<J, 
3674,  3676,  3678 ;  t|ec.  Dig.  S  907.*J 
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3.  Appeal  and  Bbbob  (5  931«)— JuDairanT— 

VAUDITT— PRESrrMPTIONS. 

The  court,  on  appeal  from  a  judgment  on 
the  judgment  roll  alone,  will  presume,  in  the 
absence  ot  a  contrary  showing,  that  appellant, 
complaining  of  the  absence  of  findings  on  issues 
raised  by  his  pleadings,  waived  findings  as  to 
such  issues,  though  findings  of  fact  were  filed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3728,  3762-3771;  Dec.  Dig. 
{  931.*J 

4.  Appeal  and  Errob  (S  931*)  —  riNDiNG»— 
Presumptions, 

Where  the  trial  court  in  its  conclusions  of 
law  stated  that  the  relief  sought  by  intervener 
should  be  denied,  and  the  record  on  appeal  did 
not  show  that  intervener  offered  any  evidence 
in  supi>ort  of  his  complaint,  or  that  he  did  not 
waive  findings  on  issues  raised  thereby,  the  con- 
clusion of  law  will  be  presumed  to  have  suffi- 
ciently determined  the  case  of  the  intervener. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3728,  8762-3771;  Dee, 
Dig.  S  931,*] 

Appeal  from  Superior  Conrt,  Napa  County ; 
H.  C.  Gesford,  Judge. 

Action  by  W.  F.  Erving  against  the  Napa 
Valley  Brewing  Company  In  which  E.  W. 
Churchill  and  another  Intervene.  From  a 
Judgment  for  plaintiff.  Intervener  E.  W. 
ChurchUl  appeals.    Affirmed. 

See,  also,  119  Fac.  940. 

Coombs  &  Coombs  and  John  T.  York,  for 
appellant.  F.  E.,  H.  Ia  &  L.  E.  Johnston,  for 
respondent    F.  L.  Coombs,  for  Intervener. 

HAST,  3.  The  plalnUff  Instituted  this 
action  In  claim  and  delivery  against  the  de- 
fendant for  the  recovery  of  the  possession 
of  certain  personal  property  described  In  the 
complaint,  and  alleged  to  be  of  the  value  of 
$6,000.  Said  property  was  situated  in  a  cer- 
tain building  In  the  city  of  Napa  and  con- 
sists of  certain  machinery  and  mechanical 
equipments  which  were  used  by  the  defend- 
ant in  the  manufacture  of  beer.  The  com- 
plaint alleges  that  on  the  17th  day  of  Sep- 
tember, 1910,  and  at  the  timo  of  the  filing 
of  the  complaint,  the  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  said  per- 
sonal property;  alleges  the  wrongful  pos- 
session and  the  wrongful  withholding  of  the 
possession  of  said  property  .  by  defendant 
from  plaintiff;  that,  prior  to  the  commence- 
ment of  this  action,  the  plaintiff  demanded 
the  return  of  the  possession  of  said  property, 
but  that  said  "defendant  refused,  and  stlU 
refuses,  to  deliver  said  personal  property,  or 
any  part  thereof,  to  this  plaintiff."  Plaintiff 
asks  that  he  be  awarded  judgment  restoring 
to  him  the  possession  of  said  property,  or  for 
the  sum  of  $6,000,  the  alleged  value  thereof, 
in  case  delivery  cannot  be  had. 

The  defendant,  by  Its  answer,  denies  that 
the  personal  property  described  In  the  com- 
plaint is  of  the  value  of  $6,000,  but  alleges 
that  the  value  of  said  property  did  not,  at 
the  times  mentioned  in  the  complaint,  or  at 
any  other  time,  exceed  the  sum  of  $500;  de- 
nies that  it  "unlawfully  withholds  and  de- 


tains," etc.,  said  property  from  the  possession 
of  the  plaintiff;  alleges,  on  Information  and 
belief,  that  the  property  referred  to  In  the 
complaint  "does  not  belong,  did  not  at  the 
time  of  the  commencement  of  the  action  be- 
long, and  never  has  belonged,  to  plaintiff, 
and  that  plaintiff  has  never  been  the  owner 
thereof;  that  the  rightful  and  lawful  owner 
of  said  property  Is  the  Jas.  H.  Goodman  & 
Oo.  Bank,  a  banking  corporation,  »  •  • 
having  its  principal  place  of  business  in  the 
city  of  Napa,  said  state." 

Churchill,  by  permission  of  the  court,  filed 
a  complaint  In  intervention,  wherein  he  al- 
leges that  the  building  in  which  the  personal 
property  described  in  the  complaint  Is  situ- 
ated was,  together  with  the  land  upon  which 
It  Is  located,  the  property  of  the  Napa  Ice  A 
Cold  Storage  Company,  a  corporation;  that 
on  the  16th  day  of  January,  1906,  said  cor- 
poration executed  its  promissory  note  for  the 
sum  of  $12,500  in  favor  of  and  payable  to 
one  E.  H.  Tryon,  and  that,  contemporaneous- 
ly with  the  execution  and  delivery  of  said 
note,  made  and  executed,  in  favor  of  said 
Tryon,  and  as  security  for  the  payment  of 
said  note,  a  mortgage  upon  said  real  property 
— the  land  and  the  building  in  which  the  al- 
leged personal  property  sued  for  is  situated; 
that  said  mortgage  was  duly  recorded,  and 
that  no  part  of  said  promissory  note  has 
been  paid ;  that  on  the  16th  day  of  January, 
190S,  the  date  of  the  maturity  of  said  note, 
it  having  been  made  payable  on  or  before 
two  years  after  Its  date,  said  note  and  mort- 
gage were  regularly  assigned  by  said  Tryon 
to  Churchill.  It  is  further  alleged  by  this 
intervener,  upon  Information  and  belief,  that, 
at  the  time  of  the  execution  of  said  note  and 
mortgage  to  said  Tryon,  the  property  de- 
scribed in  the  complaint  was  owned  by  the 
said  Napa  Ice  &  Cold  Storage  Company ;  that 
It  was,  and  "ever  since  has  been,  and  now 
is,  attached  to  and  made  a  part  of  the  said 
real  property";  and  that  said  mortgage,  "was, 
ever  since  has  been,  and  now  Is,  a  valid  and 
subsisting  lien  upon  said  property,  described 
as  personal  property"  in  said  complaint.  It 
is  averred,  on  Information  and  belief,  that 
the  property  described  as  "personal  proper- 
ty" In  the  complaint  "cannot  be  detached 
from  said  premises,  or  taken  away,  without 
injury  to  the  freehold,  and  without  decreas- 
ing the  value  of  the  said  lands  against 
which  intervener  has  his  lien,  as  aforesaid." 
The  tenth  paragraph  of  Churchill's  complaint 
in  Intervention  declares,  upon  information 
and  belief,  that  the  property  mentioned  in 
the  complaint  "belongs  to  and  Is  owned  by 
the  Jas.  H.  Goodman  &  Co.  Bank,  •  •  • 
and  does  not  belong  to  plaintiff,  and  that 
plaintiff  has  no  Interest  In  the  same." 

The  Jas.  H.  Goodman  &  Co.  Bank,  a  cor- 
poration, also  filed  a  complaint  in  interven- 
tion, in  which  It  sets  up  ownership  of  the 
property  described  in  plaintiff's  complaint. 
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and  denies  plaintiff's  alleged  ownership  there- 
of and  his  alleged  right  to  the  possession  of 
the  same,  and  alleges  that  the  "defendant 
is  In  lawful  possession  and  entitled  to  the 
possession  thereof." 

The  court  found  that  the  plaintiff  "was,  on 
the  17th  day  of  September,  1910,  ever  since 
then  continuously  has  been,  and  is  now,  the 
owner  and  entitled  to  the  possession  of  all 
that  certain  personal  property,"  describing 
the  property  mentioned  in  the '  complaint; 
that  the  value  of  said  property  was  and  Is 
$1,750;  that  the  defendant,  Napa  Valley 
Brewing  Company,  unlawfully  withholds  and 
detains  the  possession  of  said  property  from 
the  plaintiff;  that  said  Jas.  H.  Goodman  & 
Co.  Bank,  intervener,  is  not  and  was  never 
the  owner  or  entitled  to  the  possession  of 
said  personal  property.  As  conclusions  of 
law,  the  court  finds  that  the  plaintiff  is  en- 
titled to  the  possession  of  said  personal 
property,  or,  In  default  of  delivery  thereof 
to  plaintiff  by  defendant,  that  the  former 
recover  from  the  latter  the  sum  of  $1,750,  the 
value  of  said  property ;  that  "the  Intervener 
B.  W.  Churchill  is  not  entitled  to  take  any- 
thing by  reason  of  his  complaint  in  interven- 
tion herein."  Judgment  was  given  and  en- 
tered accordingly. 

The  appeal  now  before  us  is  by  the  inter- 
vener Churchill  from  the  Judgment  on  the 
Judgment  roll  alone.  The  defendant,  Napa 
Valley  Brewing  Company,  appealed  from  said 
judgment;  but  said  appeal  was,  on  motion, 
dismissed  by  this  court  on  the  18th  day  of 
April,  1911.  Ervlng  v.  Napa  Valley  Brewing 
Co.,  116  Pac.  331. 

The  court  made  no  finding  of  fact,  based 
upon  the  allegations  of  appellant's  complaint 
In  Intervention.  The  only  reference  to  the 
allegations  of  said  complaint  Is  to  be  found 
in  the  conclusions  of  law,  as  above  noted,  aud 
In  the  Judgment,  as  follows:  "That  the  re- 
lief sought  by  the  complaint  in  intervention 
filed  herein  by  E.  W.  Cnurchill  be,  and  the 
same  is  hereby,  denied  and  that  said  Inter- 
vener take  nothing  by  his  said  complaint  in 
intervention."  The  contention  of  appellant 
is  that  he  is  entitled  to  have  his  "claim  dis- 
posed of  one  way  or  the  other,"  and  that  the 
failure  of  the  court  to  make  a  finding  in  re- 
lation thereto  constitutes  a  defect  In  the 
findings  fatal  to  the  Judgment.  This  conten- 
tion presents  the  single  question  submitted 
for  decision  by  this  appeal. 

[1]  We  think  that  the  point  advanced  by 
appellant  is  destitute  of  merit.  The  rule  in 
this  state,  as  announced  and  affirmed  and 
confirmed  by  a  long  and  unbroken  line  of 
decisions,  is  that,  where  the  appeal  is  from 
the  Judgment  on  the  Judgment  roll  alone,  and 
where  the  findings  support  the  Judgment,  "all 
Intendments  will  be  made  in  support  of  the 
Judgment,  and  all  proceedings  necessary  to 
its  validity  will  be  presumed  to  have  been 
regularly  taken;  and  any  matters  which 
might  have  been  presented  to  the  court  below 
which  would  have  authorized  the  Judgment 


will  be  presumed  to  have  been  thus  present- 
ed, if  the  record  shows  nothing  to  the  con- 
trary." Von  Schmidt  v.  Von  Schmidt,  1(M 
Cal.  .550,  38  Pac.  361 ;  Johnston  v.  Callahan, 
146  Oal.  214,  79  Pac.  870 ;  Galvln  v.  Palmer. 
134  CaL  427,  66  Pac.  572;  Butler  v.  Soule. 
124  Cal.  73,  56  Pac.  601;  In  re  Eichhoff,  101 
Cal.  605,  36  Pac.  11;  Eichhoff  v.  Eichhoff, 
107  Cal.  42,  40  Pac.  24,  48  Am.  St  Kep.  110; 
Slchler  v.  Look,  03  Cal.  601,  29  Pac.  34;  Seg- 
erstrom  v.  Scott,  116  Pac.  690. 

There  can,  of  course,  be  no  doubt,  and,  in- 
deed, none  is  expressed,  that  the  findings  sup- 
port the  Judgment.  The  sole  complaint  is, 
as  stated,  that  the  appellant  waa  entitled  to 
a  finding  or  to  findings  upon  the  issues  pre- 
sented by  his  pleading. 

[2,  3]  But  there  is  no  showing  by  the  rec- 
ord that  the  appellant  offered  any  evidence  in 
support  of  the  averments  of  his  complaint; 
and  the  presumption  is  and  must  be  indulged, 
in  the  absence  of  such  a  showing,  that  none 
was  presented  at  the  trial.  Hinunelman  v. 
Henry,  84  Cal.  104,  23  Pac.  1098;  Kaiser  t. 
Dalto,  140  Cal.  170,  73  Pac  828;  Gregory  t. 
Gregory,  102  Cal.  52,  36  Pac.  364.  If,  how- 
ever, appellant  claims  that,  whether  evidence 
was  or  was  not.  presented  in  support  of  the 
averments  of  his  complaint,  it  was  neverthe- 
less the  duty  of  the  court  to  make  findings 
upon  the  issue  submitted  by  his  pleading, 
the  reply  is  that  the  presumption  is,  in  the 
absence  of  a  contradictory  showing,  that  he 
waived  findings  as  to  that  Issue.  Mulcahy  v. 
Glazier  et  al.,  51  Cal.  626;  CampbeU  v.  Co- 
burn,  77  Oal.  36,  18  Pac.  860;  Kritzer  v. 
Tracy  Engineering  Co.,  116  Pac.  700.  There 
is  nothing  in  the  record  indicating  or  show- 
ing that  the  appellant  did  not  waive  findings. 

[4]  But  counsel  for  the  appellant  seems  to 
contend  that,  since  findings  of  fact  were  filed, 
it  must  be  inferred  that  findings  as  to  the  is- 
sues submitted  by  the  complaint  In  interven- 
tion were  not  waived.  We  do  not  see  how 
we  can  so  infer  or  presume  without  destroy- 
ing or  rendering  nugatory  that  other  pre- 
sumption to  which  we  have  referred,  and 
which  must  be  Indulged  where  there  is  no 
bill  of  exceptions  or  other  properly  authenti- 
cated record  of  the  evidence,  ttiat  all  intend- 
ments must  be  made  in  support  of  the  Judg- 
ment, and  all  proceedings  necessary  to  Its 
validity  be  deemed  to  have  been  regularly 
taken.  For  aught  that  we  can  know  to  the 
contrary,  the  appellant  might,  ex  industria, 
have  abandoned  his  affirmative  resistance  to 
plaintiff's  action.  Indeed,  upon  the  presump- 
tion that  he  offered  no  evidence  in  support 
of  the  claims  of  his  complaint,  we  have  a 
right,  to  so  assume.  And,  so  assuming,  why 
should  the  court  be  required  to  make  a  find- 
ing upon  a  deserted  issue,  even  if  it  could 
Justly  be  concluded  that  findings  are  not, 
under  the  circumstances,  to  be  deemed  to 
ha\'e  been  waived  by  appellant?  We  think 
that  the  disposition  by  the  court  of  appel- 
lant's case,  as  made  solely  by  his  complaint, 
in  its  conclusions  of  law  was  sufficient  under 


Digitized  by 


Google 


CaL) 


PEOPLE  T.  MERRITT 


839 


the  drcumntances.  In  other  words,  the  con- 
(rluslon  of  the  coart,  as  a  matter  of  law,  as 
to  the  point  raised  by  appellant's  complaint, 
conld  have  been  neither  more  nor  less  than 
as  it  here  appears  from  a  finding  which,  pre- 
sumptively, the  court  must  have  made,  had 
It  made  any  at  all,  in  relation  to  the  issue 
submitted  by  his  pleading. 

The  cases  of  Eyerie  ▼.  Alvarado,  64  CaL 
603,  2  Pac.  418,  Kirman  ▼.  Hunnewill,  93 
Cal.  519,  29  Pac.  124,  and  Savings  &  L.  Soc. 
V.  Burnett,  106  Cal.  539,  39  Pac.  922,  cited  by 
appellant,  are  not  in  point  here.  In  each  of 
those  cases,  the  appeal  was  supported  by  a 
bill  of  exceptions  or  a  statement,  and,  of 
course,  under  such  circumstances,  a  court 
of  review  is  able  to  determine  whether  all 
the  proceedings  culminating  in  the  findings 
and  conclusions  of  law  are  regular  and  sup- 
port the  Judgment,  or  whether  the  court  was 
Justified  in  making  its  findings,  or  whether 
It  omitted  to  make  a  finding  upon  a  material 
issue  which  the  evidence  warranted  and  re- 
quired it  to  make. 

For  the  reasons  herein  given,  the  Judgment 
is  affirmed. 


We    concur:   CHIPMAN, 
NETT,  J. 


P.     J.;     BUR- 


(18    CaL.App.    SS) 

PEOPLE  v.  MERRITT.     (Cr.  340.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.     Jan.    22,    1912.      RehearinR    De- 
nied by  Supreme  Court  March  22, 1912.) 

1.  Cbikinai.  Law  (SS  1134,  1023*)— AppbaI/— 
Appealable  Obders. 

Under  Pen.  Code,  §  1237,  which  provides 
that  a  defendant  may  appeal  from  a  final  judg- 
ment of  conviction,  an  order  denying  a  mo- 
tion for  new  trial,  or  from  any  order  after 
judgment  affecting  his  substantial  rights,  an 
order  denying  a  motion  for  arrest  of  judgment 
is  not  appealable,  but  may  be  reviewed  upon 
an  appeal  from  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Die.  H  2587,  2653,  2986-2998,  3056, 
3067-3071,  2583-2598;  Dec.  Dig.  H  1134, 
1023.*] 

2.  Statptes  (i  105*)— Subject  and  Titles- 
Constitutional  PBOVISION— CONSTBUCTION. 

The  insufSciency  of  the  title  of  a  statute 
to  express  its  subject-matter  will  not  invali- 
date it  where  Const.  1849,  art.  4,  g  25,  in  force 
when  it  was  enacted,  requiring  the  subject  to 
be  expressed  in  the  title,  was  construed  to  be 
directory  only,  though  a  similar  provision  of 
the  present  Constitution,  art.  4,  $  24,  is  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {f  117,  118;    Dec.  Dig.  g  105.»] 

3.  Statutes  (S  105*)— Constboction— Title. 

Where  the  original  statute  was  not  in- 
valid for  the  insufficiency  of  its  title,  act  March 
22,  1905  (St.  1905,  p.  780),  whose  title  stated 
that  it  was  "An  act  to  amend  'An  act  to  pro- 
tect stockholders  and  persons  dealing  with  cor- 
porations in  this  state'  approved  March  29, 
1878,  and  all  acts  amendatoi?  thereof,"  etc.,  is 
valid  under  Const,  art.  4,  S  24.  which  provides 
that  every  enactment  of  the  Legislature  shall 
embrace  but  one  subject  which  shall  be  ex- 
pressed in  its  title,  as  there 'is  no  requirement 


that    the    subject   shall   be   more   fully   stated 
than  in  the  valid  statute  amended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  !f  117,  118;   Dec.  Dig.  i  105.»] 

4.  Statutes    (|   118*)— Constbuction— Title 

Act  March  '22,  1005  (St.  1905,  p.  786), 
which  denounces  enumerated  acts  of  officers, 
etc.,  of  corporations  that  may  result  in  de- 
ceiving, to  their  injury,  stockholders  and  oth- 
ers, is  sufficiently  described  by  the  title.  "An 
act  to  protect  stockholders  and  persons  deal- 
ing with  corporations  in  this  state,"  within  the 
requirements  of  Const,  art.  4,  f  24. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i§  158-160;    Dec.  Dig.  i  118.*] 

5.  Cobfobatiorb  (|  324*)— Officebs— Cbiv- 
iNAL  Liabilitt— Fraudulent  Pbobpbctus— 
—Evidence. 

In  a  prosecution  for  the  publication  of  an 
untrue  and  willfully  exaggerated  prospectus  by 
a  secretary  and  manager  of  a  corporation  for 
the  purpose  of  deceiving  the  public,  the  pros- 
pectus itself  was  properly  introduced  in  evi- 
dence in  connection  with  evidence  of  the  falsity 
of  its  statements  to  show  that  by  its  attractive 
form  such  statements  were  published  with  in- 
tent to  defraud  investors. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {  1441;   Dec.  Dig.  S  324.*] 

6.  Cobpobations  (§  324*)— Ofticers— Cbim- 
INAL  Liability— Fraudulent  Pbospectcis 
— ^E^^idence. 

In  a  prosecution  of  an  officer  of  a  corpora- 
tion for  publishing  a  fraudulent  prospectus, 
which  contained  the  statement  that  "this  land 
is  made  up  of  more  certain  indications  of  oil 
than  any  other  field  in  California,"  affidavits 
made  by  the  defendant  in  support  of  applica- 
tions to  purchase  from  the  state  portions  of 
the  land  described,  to  the  effect  that  the  lands 
were  principally  adapted  to  grazing  purposes, 
were  admissible  as  tending  to  prove  his  knowl- 
edge of  the  falsity  of  the  statement. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {  1441;   Dec.  Dig.  S  324.*] 

7.  Cobpobations  (S  324*)— Officers— Cbim- 
INAL  Liability— Fraudulent  Pbo8PECTu»— 

Evidence. 

And  the  applications  to  purchase  them- 
selves were  admissible  as  'giving  character  to 
the  affidavits  and  showing  that  the  statements 
of  the  defendant  were  not  founded  on  an  ex- 
trajudicial oath,  but  were  statements  of  ma- 
terial matters  made  upon  an  oath  authorized 
and  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {  1441;    Dec.  Dig.  {  324.*] 

8.  Cbiminal  Law  (§  1163*)— Appeal— Sub- 
stantia!. Injuby--Constitutional  Provi- 
sion. 

To  render  applicable  Const,  art  6,  S  4%. 
as  added  by  St  1911,  p.  1798,  which  provides 
that  no  judgment  shall  be  set  aside  or  new 
trial  granted  in  a  criminal  cause  on  the  ground 
of  misdirection,  the  improper  admission,  or 
rejection  of  evidence  or  error  in  pleading  or 
procedure,  unless  on  the  examination  of  the 
entire  cause  the  court  shall  be  of  the  opinion 
that  there  has  been  a  miscarriage  of  justice, 
it  must  affirmatively  appear  that  the  defend- 
ant has  been  substantially  injured  by  error 
complained  of,  and  no  presumption  of  injury 
will  arise  from  the  mere  fact  of  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  3090-3099;  Dec  Dig.  I 
1163.*] 

9.  Criminal  Law  (§  1170%*) —Appeal — 
Harmless  Ebbob. 

Though  in  a  prosecution  of  an  oflicer  of 
a  corporation  for  making  fraudulent  represen- 
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tations  In  a  prospectus  as  to  its  condition  the 
defendant  was  compelled  to  testify  on  cross- 
examination  that  he  and  his  associates  bad 
made  locations  on  some  of  the  lands  included 
in  the  prospectus,  the  title  to  which  it  was 
admitted  was  in  the  United  States  government, 
a  matter  not  touched  in  chief,  where  the  mat- 
ter was  pursued  no  further,  the  evidence  was 
merely  fragmentary  and  harmless  and  will  not 
be  ground  for  reversaL  • 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent  Dig.  ff  3129-3135;  Dec.  Dig.  | 
1170%.*] 

10.  Criminal  Law    (J   1170%*)  —  Appisai.— 
Harmless  Ebbob. 

And  cross-examination  as  to  whether  he 
had  done  development  work  other  than  that 
testified  to  in  chief  could  not  have  harmed  the 
defendant,  where  the  title  to  the  6,080  acres 
claimed  by  the  prospectus  to  be  owned  by  the 
company  was  admitted  to  have  been  in  the 
government,  and  the  only  development  work 
testified  to  was  as  to  the  drilling  of  two  wells 
which  would  protect  but  320  acres. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3129-3135;  Dec.  Dig.  { 
1170%.»] 

11.  Criminal  Law  •  (5  1170%*) —Appeal — 
Harmless  Error. 

Cross-examination  of  a  defendant  in  a 
prosecution  for  fraudulent  representations  in 
a  prospectus  which  he  issued  as  manager  and 
secretary  of  a  corporation,  as  to  whether  he 
made  an  affidavit  about  which  he  had  not  been 
examined  in  chief,  is  harmless  where  the  af- 
fidavit was  in  evidence  and  the  fact  of  its  mak- 
ing by  the  defendant  had  been  established  be- 
yond controversy. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3129-3135;  Dec.  Dig.  | 
1170%.*] 

12.  Witnesses     (§    275*)  —  Evidence  —  Res 
Gest.e. 

Where,  in  a  prosecution  for  fraudulent 
representations  in  a  prospectus  issued  by  the 
defendant  as  manager  and  secretary  o£  a  cor- 
poration, the  defendant  had  testified  that  a 
certain  letter  in  evidence  had  been  given  him 
by  the  person  signing  it,  and  the  'cross-exam- 
ination developed  that  immediately  after  sign- 
ing the  letter  the  writer,  desiring  to  make 
changes,  dictated  another  letter  to  the  defend- 
ant substantially  the  same  as  the  first,  the 
latter  is  admissible  as  part  of  the  res  gestee. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  924,  926,  967-975;  Dec.  Dig.  { 
275.*] 

13.  Criminal  Law    (§  829*)  —  Instrdctions 
Covered  by  Charge  Given. 

The  refusal  of  a  requested  instruction  as 
to  the  presumption  of  innocence  in  a  prose- 
cution for  fraudulent  representations  in  a  pros- 
pectus issued  by  the  defendant  as  manager 
and  secretary  of  a  corporation  was  not  error, 
where  the  subject  was  sufficiently  covered  in 
instructions  given. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  &  2011;   Dec.  Dig.  f  829.*] 

14.  Corporations  (8  324*) — Trial— Instrdc- 
tions. 

The  right  of  an  officer  of  a  corporation  tc 
make  affidavits  that  certain  lands  were  adapt- 
ed for  grazing  purposes  depends  on  whether 
he  believed  such  statements  in  good  faith  to 
be  true,  so  that  where  such  affidavits  were 
put  in  evidence  in  his  prosecution  for  falsely 
making  statements  in  a  prospectus  that  the 
lands  in_  question  were  made  up  of  "more  cer- 
tain indications  of  oil  than  any  other  field  in 
California"  in  order  to  show  that  the  state- 
ments of  the  prospectus  were  false,  a  request- 


ed instmction  submitting  the  fact  of  the  mak- 
ing of  the  affidavits  was  properly  modified  by 
striking  a  portion  to  the  effect  that  the  de- 
fendant had  a  right  to  make  them  tbongh  he 
believed  that  there  was  oil  and  minenUs  on 
such  lands,  if  they  had  not  actually  been  dis- 
covered. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent  Dig.  {  1441;   Dec  Dig.  g  324.*] 

15.  Criminal  Law  (S  814*)— Trial— Instruo- 
tionb— conformitt  to  pleadings.    . 

In  a  prosecution  of  a  manages  and  secre- 
tary of  a  corporation  for  uttering  a  fraudulent 
prospectus,  an  instmction  submitting  that 
though  the  defendant  had  made  affidavits  that 
certain  lands  were  principally  adapted  to  graz- 
ing purposes,  he  would  still  have  a  right  '*to 
subscribe,  verify,  and  publish  a  prospectus  con- 
taining the  statement  that  such  lands  contained 
oil  and  formations  indicating  oU".  was  properly 
modified  by  striking  the  quoted  portion,  where 
the  statement  complained  of  as  false  waa  that 
"this  land  is  made  up  of  more  certain  indica- 
tions of  oil  than  any  other  field  in  California." 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  S  814.*] 

16.  Criminal  Law  (§  807*)— Trial— Inbtstx!- 
TioN— Argumentativeness. 

A  portion  of  a  requested  charge  in  a  pros- 
ecution for  uttering  a  fraudulent  prospectus 
while  secretary  and  manager  of  a  corporation, 
which  submitted  the  effect  of  affidavits  of  the 
defendant  to  the  effect  that  lands  dealt  with 
in  the  prospectus  were  principally  adapted  for 
grazing  purposes,  and  which  stated  that  "if 
the  defendant  did  In  fact  believe  that  there 
was  oil  and  oil  formations  in  said  lend,  but 
there  bad  been  no  mineral  discovery  actually 
made  thereon,  he  *  *  *  had  a  legal  right 
to  make  an  affidavit  that  such  land  was  prin- 
cipally adapted  to  grazing  purposes,  yet  under 
such  circumstances  he  would  have  a  legal  right 
to  subscribe,  verify,  and  publish  a  prospectus 
containing  the  statement  that  such  lands  con- 
tained oil  and  formations  indicating  oil,  was 
properly  stricken  as  argumentative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1805,  1959,  1960;  Dec.  Dig. 
§  807.*] 

17.  Criminal  Law  (§8  763,  764*)— Tblal— 
Instrtjctions- Province  op  Court  a.nd 
Jury. 

And  such  instruction  was  improper  aa 
trenching  on  the  right  of  the  jury  to  determine 
all  questions  of  fact. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  &8  1731-1748,  1752,  1768, 1770; 
Dec  Dig.  a  763,  764.*] 

Appeal  from  Superior  Court,  Alameda 
County;   Everett  J.  Brown,  Judge. 

C.  Howard  Merrltt  was  convicted  of  fraud- 
ulently issuing  an  exaggerated  prospectus  of 
the  condition  of  a  corpuration,  and  appeals. 
Affirmed. 

Rehearing  denied  by  Supreme  Court,  122 
Pac  844. 

A,  L.  Frlck,  for  appellant  Attorney  Gen- 
eral Webb,  for  the  People. 

HALL,  J.  [1]  This  Is  an  appeal  from  a 
Judgment  and  order  denying  defendant's  mo- 
tion for  a  new  trial.  Defendant  also,  in 
form,  took  an  appeal  from  the  order  of  the 
court  denying  his  motion  in  arrest  of  judg- 
ment.    Such  order  is  not  appealable  (Fen. 
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Code,  I  1237),  but  may  b«  rerlewed  upon  tbe 
appeal  from  tbe  judgment 

The  defendant  'was  charged  with  violating 
the  provisions  of  an  act  of  the  Legislature 
of  this  state,  approved  March  22,  1905,  en- 
titled, "An  act  to  amend  an  act  entitled 
'An  act  to  protect  stockholders  and  persons 
dealing  with  corporations  in  this  state,'  ap- 
proved March  29,  1878,  and  all  acts  amenda- 
tory thereof,  and  to  repeal  all  acts  In  con- 
flict therewith.''     St.  1905,  p.  786. 

The  act  (of  1905)  consists  of  two  sections 
as  follows: 

"Section  1.  Any  superintendent,  director, 
secretary,  manager,  agent  or  other  officer, 
of  any  corporation  formed  or  existing  under 
the  laws  of  this  state,  or  transacting  busi- 
ness in  the  same,  and  any  person  pretending 
or  holding  himself  out  as  such  superintend- 
ent, director,  secretary,  manager  or  other 
officer,  who  shall  willfully  subscribe,  sign, 
indorse,  verify,  or  otherwise  assent  to  the 
publication,  either  generally  or  privately,  to 
the  stockholders  or  other  persons  dealing 
with  such  corporation,  or  its  stock,  any  im- 
tme  or  willfully  and  fraudulently  exaggerat- 
ed report,  prospectus,  account,  statement  of 
operations,  values,  business,  profits,  expen- 
ditures or  prospects,  or  other  paper  or  docu- 
ment Intended  to  produce  or  give,  or  having 
a  tendency  to  produce  or  give,  to  the  shares 
of  stock  in  such  corporation  a  greater  or  less 
apparent  or  market  value  than  they  really 
possess,  or  with  tbe  Intention  of  defrauding 
any  particular  person  or  persons,  or  the 
public,  or  persons  g«ierally,  sliall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  in  the 
state  prison  or  in  a  county  Jail  not  exceeding 
two  years,  or  by  flue  not  exceeding  five  thou- 
sand dollars,  or  by  both. 

"-Sec.  2.  All  acts  and  parts  of  acts  in  con- 
flict with  this  act  are  hereby  repealed." 

It  is  claimed  that  the  statute  is  void  in 
that  the  subject  thereof  is  not  sufflclehtly 
Indicated  in  the  title  (section  24,  art.  4, 
Const.  Gal.)  in  that  the  body  of  the  act  is 
wholly  penal  in  its  provisions,  which  it  is 
urged  are  not  germane  to  tbe  subject  of  pro- 
tecting stockholdei's  and  persons  dealing  with 
corporations. 

[2>  I]  If  the  statute  is  invalid  for  the  rea- 
son assigned,  the  Information  drawn  under 
the  same  states  no  oftense,  and  the  court 
should  have  granted  the  motion  In  arrest  of 
Judgment  We  do  not  think  that  the  statute 
Is  invalid  for  tbe  reason  suggested  or  for 
any  other. 

The  objection  made  to  the  title  of  the  act 
Is  really  directed  to  the  title  of  the  original 
act  of  1878  (8t  1877-78,  p.  695).  When  thU 
act  was  enacted,  the  provision  of  our  then 
Constitution  relating  to  the  title  of  acts  of 
the  Legislature  was  held  to  be  directory 
only.  In  other  words,  whether  or  not  the 
act  of  1878,  if  enacted  now,  would  be  invalid 
because  of  Insufficiency  of  Its  title  to  express 


the  subject  it  was  valid  when  adopted,  and 
remained  a  valid  law  until  amended  in  1905. 
The  title  of  the  amendatory  act  of  1905  re- 
cites the>  title  of  the  act  of  which  It  is  amend- 
atory, and  re-enacts  the  act  as  amended  in 
full.  This  Is  a  sufficient  compliance  with  the 
C!onstitntlon,  both  as  to  the  title  of  the 
amendatory  act  and  as  to  the  manner  of 
amending  the  original  act 

In  People  v.  Parvin,  74  Cal.  549,  16  Pac. 
490,  the  validity  of  an  act  enUtled,  "An  act 
to  amend  section  3481  of  the  Political  Code," 
was  attacked  for  the  reason  that  the  title 
of  the  act  did  not  Indicate  the  subject  there- 
of. It  was  there  held  that  in  the  case  of  an 
amendment  to  a  valid  law  it  was  not  neces- 
sary to  more  fully  state  the  subject  of  the 
amendatory  act  than  it  is  stated  in  the  valid 
statute  amended.  The  court  in  this  regard 
said:  "If  it  be  said  that  the  title  of  the 
amendatory  act  of  April  15,  1880  (St  1880, 
p.  61),  does  not  express  the  subject  the  re- 
ply is  that  tbe  Constitution  does  not  require; 
In  case  of  an  amendment  that  the  subject 
shall  be  any  more  fully  stated  than  It  is 
stated  in  the  valid  statute  amended."  This 
case  upon  this  point  has  been  cited  and  ap- 
proved in  Fraucals  v.  Somps,  92  Cal.  505,  28 
Pac.  592;  Beach  v.  Von  Detten,  139  Cal.  '462, 
73  Pac.  187;  People  v.  Gates,  142  Cal.  12,  75 
Pac.  337.  It  is  decisive  of  the  point  raised 
as  to  the  validity  of  tbe  act  now  in  question. 
.  [4]  Furthermore,  we  think  that  an  act  that 
provides  for  the  punishment  as  a  crime  of 
enumerated  acts  that  may  result  in  deceiv- 
ing to  their  injury  stockholders  and  others 
dealing  with  the  corporation  comes  within 
the  general  scope  of  the  title  "An  act  to  pro- 
,tect  stockholders  and  persons  dealing  with 
corporations  In  this  state."  In  this  respect 
the  sufficiency  of  the  title  is  fully  supported 
by  the  case  of  Gieseke  v.  Ck>unty  of  San  Joa- 
quin, 109  Cal.  489,  42  Pac.  446.  See,  also. 
Ex  parte  Kohler,  74  Cal.  88,  15  Pac.  436. 

The  act  is  not  invalid  for  any  defect  In 
its  title,  and  tbe  court  did  not  err  in  deny- 
ing appellant's  motion  In  arrest  of  Judgment 

We  now  come  to  the  consideration  of  al- 
leged errors  claimed  to  have  be«i  committed 
by  the  court  during  the  trial. 

The  defendant  was  charged  with  having 
on  or  about  November  4,  1910,  as  secretary 
and  manager  of  the  Halwee  Pacific  Oil  Com- 
pany, a  corporation,  with  tbe  Intention  of 
defra^ding  tbe  public  and  persons  generally; 
willfully  subscribed.  Indorsed,  verified,  and 
assented  to  the  publication  of  a  certain  un- 
true and  willfully  exaggerated^  report,  pros- 
pectus, account,  and  statement  of  the  opera- 
tions, values,  business,  profits,  expenditures, 
and  prospects  of  said  Haiwee  Pacific  Oil 
Company. 

The  prospectus  is  set  forth  In  full  in  the 
information;  and  among  otber  things  it  con- 
tains the  following  statements:  "Five  years 
ago  we  acquired  2,560  acres  of  land  in  Owens 
valley,  Inyo  county,  CaL     We  have  since 
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added  to  our  holdings  until  we  now  own  6,- 
080  acres  located  about  10  miles  south  of 
Owens  Lake."  "This  land  Is  made  up  of 
more  certain  Indications  of  oil  than  any  oth- 
er field  in  California,  comprising  geological 
formations  such  as  shale,  gypsum,  conglomer- 
ate formations,  chalk,  lime,  magnesia,  sul- 
phur, fossils,  and  dark  green  oil  sand."  "We 
struck  oil  in  well  No.  1  at  a  depth  of  1,503 
•  feet." 

By  apt  and  appropriate  language  the  state- 
ments above  set  forth  are  alleged  to  be  false 
and  untrue.  No  point  Is  made  that  the  ver- 
dict is  not  supported  by  the  evidence.  Appel- 
lant relies  for  a  reversal  upon  alleged  er- 
rors committed  during  the  trial. 

[S]  The  court,  over  the  objection  of  de- 
fendant, allowed  the  entire  prospectus  to  be 
Introduced  in  evidence,  and  this  action  of 
the  court  is  claimed  by  defendant  to  be  er- 
ror. We  do  not  think  so.  In  accordance 
with  the  statute  it  was  charged  that  the  false 
prospectus  was  published  with  Intent  to  de- 
fraud the  public  and  persons  generally.  The 
prospectus  is  set  forth  in  full  in  the  informa- 
tion, and  covers  11  pages  of  the  record,  and 
contains  many  statements  that  are  not  alleg- 
ed to  be  false.  But  in  its  intent  it  was  well 
calculated  to  induce  persons  who  might  read 
it  to  purchase  stock  in  the  company.  In  at- 
tractive form  it  presented  to  the  reader  the 
advantages  and  large  profits  to  be  realized 
by  Investors  in  the  stock  of  such  a  company' 
as  this  was  represented  to  be.  The  entire 
prospectus  was  an  appeal  to  the  public  to 
purchase  stock  in  this  company.  It  was  thus 
clearly  evidence  which,  taken  in  connection 
with  evidence  of  the  falsity  of  the  matters 
contained  therein  alleged  to  be  untrue,  tend- 
ed to  show  that  the  false  portions  thereof 
were  published  with  Intent  to  defraud  the 
public  and  persons  who  might  be  Induced 
thereby  to  invest  in  the  stock  of  the  com- 
pany. 

[6]  Complaint  is  made  of  the  action  of  the 
court  in  permitting  the  prosecution  to  intro- 
duce in  evidence  certain  applications  made 
by  two  witnesses  to  purchase  from  the  ^tate 
portions  of  the  land  described  In  the  prospec- 
tus as  belonging  to  said  company,  and  in 
connection  therewith  affidavits  made  by  de- 
fendant to  the  effect  that  the  lands  describ- 
ed in  the  applications  were  principally  adapt- 
ed to  grazing  purposes.  These  affidavits 
were  made  by  defendant  prior  to  the  pub- 
lication of  the  prospectus,  and  tended  to 
prove  knowiedge  on  the  part  of  defendant 
that  the  statement  In  the  prospectus  as  to 
the  Indications  of  the  land  containing  oil  was 
not  true.  It  was  stated  In  the  prospectus 
that  "this  land  Is  made  up  of  more  certain 
Indications  of  oil  than  any  other  field  In  Cal- 
ifornia." It  Is  Improbable  that  this  could 
be  true  If  the  land  was  principally  adapted 
to  grazing  purposes. 

The  rule  laid  down  In  Miller  v.  Cbrlsman, 
140  Cal.  446,  73  Pac.  1083,  74  Pac.  444,  98 


Am.  St  Rep.  63,  to  the  effect  that  title  to 
land  located  as  oil  land  is  not  perfected  ub- 
til  discovery  of  oil  In  paying  quantities  Is 
actually  made,  does  not  affect  the  question 
as  to  the  evidential  character  of  the  affida- 
vits in  question.  The  statement  in  the  affi- 
davits that  the  land  was  principally  adapted 
to  grazing  purposes  was  either  false  or  true. 
If  true,  it  tended  to  contradict  a  vital  state- 
ment published  by  defendant  in  the  prospec- 
tus. 

[7]  The  p"idavit8  being  admissible  in  evi- 
dence, we  tulnk  It  follows  that  the  applica- 
tions In  support  of  which  they  were  made 
were  also  admissible.  The  applications  were 
part  of  the  res  gestae  of  the  making  of  the 
affidavits.  They  gave  character  to  the  affi- 
davits, and  showed  that  they  were  not  idle 
and  vain  things,  but  were  made  deliberately 
in  support  of  a  claim  of  legal  right  The 
applications  showed  that  the  matters  stated 
by  defendant  In  the  affidavits  were  not  found- 
ed upon  an  extrajudicial  oath,  but  were 
statements  of  material  matters  made  upon 
an  oath  authorized  and  required  by  law. 

It  cannot  be  doubted  that  any  statement 
made  by  defendant,  contradictory  of  the 
statement  made  by  him  in  the  prospectus, 
would  be  admissible  as  evidence  against 
him  upon  this  charge.  If  perchance  such 
statement  had  been  made  under  oath  in  a 
Judicial  proceeding,  such  fact  would  like- 
wise be  admissible  in  evidence.  The  same 
principle  is  applicable  to  the  affidavits  and 
applications  to  purchase  land.  The  court 
therefore  did  not  err  in  admitting  the  evi- 
dence In  question. 

[S]  It  Is  next  urged  that  the  court  over 
the  objection  of  defendant,  compelled  him 
to  answer  questions  upon  cross-examination 
concerning  matters  about  which  he  had  not 
been  examined  In  chief,  and  that  he  was 
thus  compelled  to  be  a  witness  against  him- 
self, in  violation  of  section  13  of  article  1 
of  the  Constitution. 

In  this  connection  we  have  been  favored 
by  very  able  arguments  by  counsel  for  both 
appellant  and  respondent  as  to  the  meaning 
and  effect  of  the  recently  adopted  amend- 
ment to  the  Constitution  designated  as  sec- 
tion 4%  of  article  6,  as  added  by  St  1911, 
p.  1798,  and  which  Is  as  follows:  "No  Judg- 
ment shall  be  set  aside  or  new  trial  granted 
in  any  criminal  case  on  the  ground  of  mis- 
direction of  the  Jury,  or  the  Improper  admis- 
sion or  rejection  of  evidence,  or  for  error 
as  to  any  matter  of  pleading  or  procedure, 
unless,  after  an  examination  of  the  entire 
cause,  Including  the  evidence,  the  court  shall 
be  of  the  opinion  that  the  error  complained 
of  has  resulted  In  a  miscarriage  of  Justice." 

That  amendment  certainly  requires  at  least 
that  it  appear  to  the  court  affirmatively 
that  defendant  has  been  injured  in  a  sub- 
stantial manner  by  the  error  complained  of. 
Under  the  amendment  to  the  Constitution 
In  question,  no  presumption  of  Injury  can 
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arise  from  the  mere  fact  of  error.  Substan- 
tial Injury  as  well  as  tbe  error  must  be  made 
aflirmatlrely  to  appear.  The  amendment 
certainly  goes  this  far. 

[9]  And,  construing  it  as  requiring  an  af- 
firmative showing  both  of  error  and  sub- 
stantial Injury  resulting  therefrom,  we  do 
not  think  the  matters  complained  of  as  to 
the  rulings  on  cross-examination  would  Jus- 
tify a  reversal  of  the  Judgment  or  order  de- 
nying the  motion  for  a  new  trial. 

It  was  stated  In  tbe  prospectus  that  the 
Halwee  Pacific  Oil  Company  owned  6,080 
acres  of  land  located  about  10  miles  south 
of  Owens  Lake.  It  was  admitted  that  the 
title  to  all  tbis  land  remained  in  the  United 
States  government. 

In  order  to  Justify  the  statement  in  the 
prospectus  that  the  company  owned  6,0S0 
acres  of  said  land,  the  defendant  upon  di- 
rect examination  gave  evidence  of  the  mak- 
ing of  various  locations  under  the  mineral 
land  laws  of  the  United  States.  Some  of 
these  locations  were  made  in  1907  and  some 
in  1909,  but  all  had  been  made  more  than 
one  year  prior  to  the  publication  of  the  pros- 
I)ectu8.  Defendant  also  gave  testimony  as 
to  the  doing  of  certain  development  work, 
consisting  of  the  sinking  of  wells  1  and  2 
upon  two  certain  locations.  The  various  lo- 
cators had  conveyed  whatever  rights  they 
liad  acquired  under  the  locations  testified 
to  by  defendant  to  the  said  company. 

Upon  cross-examination,  over  proper  ob- 
jections of  defendant,  he  was  compelled  to 
testify  that  In  1905  he  and  some  associates 
had  made  locations  upon  some  of  the  same 
land  located  in  1900.  He  had  not  been  ques- 
tioned in  -chief  as  to  any  such  locations,  and 
the  questions  in  relation  thereto  were  prob- 
ably not  proper  cross-examination.  But  the 
matter  as  to  these  prior  locations  was  pur- 
sued no  further  than  to  show  the  fact  that 
be  bad  made  such  locations.  This  was  but 
a  bit  of  isolated,  fragmentary  evidence  that 
could  not  have  had  any  effect  upon  the  case. 
Unless  these  prior  locations  had  been  fol- 
lowed by  development  work  within  the  year, 
all  rights  thereunder  failed  at  the  expira- 
tion of  the  first  year.  Miller  v.  Chrlsman, 
140  Cal.  440,  73  Pac.  1083,  74  Pac.  444,  98 
Am.  St.  Rep.  63.  No  evidence  of  any  such 
work  was  given,  and  the  claims  were  there- 
fore open  to  subsequent  location.  Miller  v. 
Chrlsman,  supra.  The  evidence  as  to  the 
prior  locations  was  in  no  way  discreditable 
to  defendant,  and  was  as  to  such  an  utterly 
immaterial  and  harmless  matter  that  de- 
fendant could  not  have  been  injured  thereby. 

[10]  The  only  development  work  testified 
to  in  chief  by  defendant  was  as  to  the  sinking 
of  the  two  wells.  Upon  cross-examination 
he  was  asked  if  any  other  development  work 
bad  been  done,  and  upon  objection  being 
made  and  overruled  he  testified  that  some 
other  development  work  had  been  done  up- 
on some  of  the  locations  consisting  of  the 
sinking  or  digging  of  pits  in  tbe  earth. 


It  is  Impossible  for  ns  to  see  how  defend- 
ant could  have  been  injured  by  this  evi- 
dence. It  was  important  for  defendant  to 
show  the  doing  of  as  much  work  upon  the 
various  claims  as  possible.  Any  given  piece 
of  work  can  protect  no  more  than  one  claim, 
which  cannot  in  any  case  exceed  160  acres. 
Miller  V.  Chrlsman,  supra.  The  evidence  as 
to  the  sinking  of  the  two  wells  tended  to 
show  some  Justification  for  a  claim  of  own- 
ership in  not  more  than  two .  claims  of  160 
acres  each.  The  evidence  broughf  odt  by 
the  challenged  cross-examination,  as  to  the 
doing  of  other  work,  was  favorable  to  de- 
fendant, for  it  showed  some  additional  effort 
on  the  part  of  the  company  to  perfect  its 
claim  to  the  land.  This  was  Important  in 
view  of  tbe  admission  that  title  to  all  the 
land  was  in  the  United  States.  It  is  urged 
that  the  effect  of  the  evidence  as  to  the  do- 
ing of  this  •  additional  work  was  to  show  the 
limit  of  such  work,  which  was  wholly  Inade- 
quate to  protect  the  claim  of  the  company  to 
any  considerable  portion  of  the  land  refer- 
red to  in  the  prospectus.  In  answer  to  this 
it  must  be  said,  we  think,  that  In  the  ab- 
sence of  evidence  of  this  addltiotial  work  It 
would  have  been  inevitably  assumed  from 
the  evidence  then  before  the  court  that  the 
only  work  done  in  protection  of  the  various 
locations  was  that  relating  to  the  sinking  of 
the  two  wells. 

It  is  clear,  we  think,  that  defendant  could 
not  have  been  injured  by  the  evidence  which 
he  gave  over  objection  as  to  the  additional 
work. 

[11]  Over  the  objection  of  defendant  he 
was  compelled  to  testify  that  he  made  a  cer- 
tain affidavit,  about  which  he  bad  not  been 
examined  In  chief.  But  this  afildavlt  bad 
already  been  introduced  in  evidence,  and  it 
had  been  shown  beyond  controversy  that  it 
had  been  made  by  defendant.  It  was  one  of 
the  afl^davlts  in  which  he  made  oath  that  the 
land  therein  referred  to  was  principally 
adapted  to  grazing  purposes.  It  is  imijossl- 
ble  to  see  what  additional  force  or  effect 
could  be  given  to  tbe  affidavit  by  defendant's 
statement  that  he  made  it,  which  was  a 
fact  already  established  beyond  controversy. 
The  defendant  was  therefore  not  injured  by 
the  ruling  of  the  court  in  overruling  his  ob- 
jection to  the  question. 

[12]  Defendant  also  complains  of  the  ac- 
tion of  the  court  in  overruling  his  objection 
to  the  introduction  as  part  of  his  cross-ex- 
amination of  a  letter  signed  by  one  Youle. 
We  think  the  introduction  of  this  letter  and 
the  question  asked  in  relation  thereto  were 
proper  cross-examination. 

Defendant  had  testified  that  a  certain  let- 
ter, written  and  signed  by  said  Toule,  liad 
been  given  him  by  Youle.  It  was  introduced 
In  evidence.  Youle  had  knowledge  and  some 
experience  as  to  oil  lands,  and  this  letter  was 
commendatory  of  the  oil  prospects  on  the 
lands  referred  to  in  the  prospectus.  The 
cross-examination  developed  ttiat  immediate- 
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ly  after  signing  said  letter  Toule  stated  to 
defendant  that  he  wished  to  make  some  cor- 
rections therein,  and  at  once  dictated  to  de- 
fendant sncb  letter  as  corrected.  Defendant 
took  It  down  in  typewriting  and  Youle  at 
once  signed  It  It  was  thus  a  part  of  the  res 
gestse  of  the  original  letter,  and  was  Intended 
as  a  substitute  therefor.  Both  letters  were 
commendatory  of  the  lands  as  probably  oU 
bearing,  and  were  substantially  to  the  same 
effect.  The  difference  In  their  contents  is 
quite  Insignificant.  The  court  did  not  err 
In  Its  ruling  admitting  in  evidence  the  letter 
as  thus  corrected.  This  disposes  of  all  the 
points  made  as  to  the  cross-examination  of 
defendant. 

Complaint  is  also  made  that  the  district 
attorney  was  guilty  of  misconduct.  It  is 
sufficient  upon  this  point  to  say  that  we 
hare  examined  the  matters  called  to  our  at- 
tention in  this  connection,  but  find  nothing 
that  would  justify  a  new  trial  or  that  mer- 
its any  detailed  discussion  of  the  point 

[13]  Complaint  is  also  made  that  the  court 
refused  to  give  an  instruction  requested  by 
defendant  as  to  the  presumption  of  Inno- 
cence that  attends  a  person  on  trial  for 
crime.  We  think,  however,  the  subject  was 
sufficiently  covered  In  instructions  that  were 
given  by  the  court. 

[14]  The  defendant  requested  an  instruc- 
tion as  to  the  purpose  for  which  certain  af- 
fidavits in  evidence,  and  made  by  defend- 
ant might  be  considered.  These  affidavits 
contained  the  statement  that  the  lands  re- 
ferred to  therein  were  principally  adapted 
for  grazing  purposes.  The  court  gave  the 
Instruction  as  requested,  save  that  it  struck 
out  the  concluding  sentence  thereof,  which 
was  as  follows:  "If  the  defendant  did  in 
fact  believe  that  there  was  oil  and  oil  for- 
mations in  said  land,  but  there  had  been 
no  mineral  discovery  actually  made  thereon, 
he,  notwithstanding  such  belief,  had  a  le- 
gal right  to  make  an  affidavit  that  such 
xand  was  principally  adapted  to  grazing  pur- 
poses, yet  under  such  circumstances,  he 
would  have  a  legal  right  to  subscribe,  verify, 
and  publish  a  prospectus  containing  the 
statement  that  such  lauds  contained  oil  and 
formations  indicating  oil." 

We  do  not  think  that  the  court  erred  in 
striking  out  the  above  sentence.  This  in-' 
struction  makes  the  right  to  make  the  state- 
ment of  fact  as  to  the  purpose  for  which 
the  land  was  principally  adapted  depend  up- 
on whether  or  not  any  mineral  discovery 
had  been  actually  made  thereon.  The  right 
to  make  the  particular  statement  depended 
upon  whether  or  not  it  was  true  or  defend- 
ant In  good  faith  believed  it  to  be  true. 

[15]  The  concluding  portion  of  the  sen- 
tence is  misleading  and  confusing  as  indicat- 
ing that  the  prosecution  was  in  part  at  least 
founded  upon  a  statement  in  the  prospectus 
simply  to  the  effect  that  the  lands  contained 


oil  and  formations  Indicating  oil.  Tbe  state- 
ment complained  of  went  much  farther  than 
this.  It  was  that  "this  land  is  made  up  of 
more  certain  Indications  of  oil  than  any  oth- 
er field  in  C&llfomla." 

[16,17]  The  portion  of  the  requested  In- 
struction stricken  out  was  argumentative, 
and  trenched  upon  the  right  of  the  Jury  to 
determine  all  questions  of  fact 

The  court  did  not  err  In  refusing  the  re- 
jected portion  of  the  instruction.  We  have 
considered  and  disposed  of  all  points  urged 
for  a  reversal. 

The  Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  J.;  ESiBBI- 
GAN,  J. 


(U  Cml.  App.  5S) 

PEOPLE  V.  MERBITT.     (Cr.  1,781.) 

(Supreme  Court  of  California.    March  22, 
1912.) 

In  Bank.  C.  Howard  Merritt  was  con- 
victed of  fraudulently  issuing  an  exaggerated 
prospectus  of  the  condition  of  a  corporation, 
and  appeals.    Affirmed. 

For  opinion  of  District  court  of  appeal,  see 
122  Pac.  830. 

PER  CURIAM.  The  petition  for  rehear- 
ing is  denied. 

We  do  not  think  the  case,  as  stated  In  the 
opinion  of  the  district  court  of  appeal,  re- 
quired any  discussion  or  statement  of  the 
effect  of  the  recently  adopted  section  4%  of 
article  6  of  the  Constitution  as  added  by  St 
1911,  p.  1798.-  The  errors  complained  of,  as 
stated  by  that  court  In  Its  opinion,  were 
not  of  a  character  to  work  substantial  in- 
Jury,  and  they  would  not  have  required  a 
reversal  under  section  1258  of  the  Penal 
Code  nor  under  the  rules  of  this  court  es- 
tablished long  prior  to  the  adoption  of  said 
section  of  the  Constitution.  We  express  no 
opinion  as  to  that  part  of  the  opinion  re- 
ferring to  said  amendment 


a62  Cal.  324) 
In  re  MOORE'S  ESTATE.     (S.  F.  6,007.) 
(Supreme    Court    of    California.      March    16, 
1912.     Rehearing  Denied  AprU  12,  1912.) 

1.  Appeal  and  Errob  (}  lOll*)— Fihdino*— 
Conclusiveness. 

The  rule  that  the  Supreme  Court  wiU  not 
disturb  a  finding  on  conflicting  evidence  is  a 
rule  of  law  vestmg  in  every  litigant  the  right 
to  insist  that  a  verdict  or  finding  of  the  trial 
court  shall  be  absolutely  controlling  when  based 
on   sufficient  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   §§  398a-3989;    Dec.  Dig.  f 

2.  Appeal  and  Ebrob   (i  987*)— FiRDino»-' 
Conclusiveness. 

The  Supreme  Court  on  the  question  of 
law  whether  the  evidence  supports  the  verdict 
or  finding  will   examine  tbe  evidence  only  to 


•For  other  cases  see  same  topic  and  aectlon  NUMBKR  In  Dec.  Dig.  *  Am.  Dis.  Key  No.  Serleo  *  Rep'r  InaeiM 
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determine    whether   substantial   evidence   sup- 
porting the  verdict  or  finding  exists. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3896;  Dec.  Dig.  i  987.*] 
3.  Descent    and    Distbibution    (|    33*)  — 

Nieces  and  Nephews— Second  Cousins. 
Under  Civ.  Code,  |  1386,  snbd.  5,  pro- 
viding that  the  estate  of  a  decedent,  leaving 
neither  issue,  husband,  wife,  father,  mother, 
brother,  nor  sister,  must  go  to  the  next  of  Icin, 
and  section  1303  declaring  that  in  the  collateral 
line  the  decrees  are  counted  by  generations, 
etc.,  the  meces  and  nephews  of  a  decedent 
leaving  no  issue,  husband,  wife,  father,  moth- 
er, brother,  or  sister,  took  his  estate  to  the 
exclusion  of  a  second  cousin. 

IKd.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  93-96;  Dec.  Dig. 
133.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thos.  F.  Graham,  Judge. 

Petition  by  Margaret  Kane  and  another 
for  the  distribution  to  them  of  the  estate  of 
Susannah  Moore,  also  called  Susan  A.  Moore, 
also  called  Miss  Susan  A.  Moore,  deceased. 
From  a  Judgment  for  petitioners,  Peter  B. 
Moore  appeals.    Affirmed. 

Edward  J.  Parker  and  J.  L.  Geary,  Jr.,  for 
appellant.  F.  H.  Merzbach  and  David  Liv- 
ingston Levy,  for  respondents. 

HEN8HAW,  J.  The  peUtlon  of  Margaret 
Kane  and  Mary  Huner  that  the  residue  of 
the  estate  of  Susannah  Moore,  deceased,  be 
distributed  to  them  in  equal  shares  as  the 
nieces  and  next  of  kin  of  deceased  coming 
on  to  be  beard,  contest  was  instituted  by  ap- 
pellant herein,  Peter  E.  Moore,  who  It  is 
stipulated  Is  a  second  cousin  of  Susannah 
Moore,  deceased.  The  court  in  probate  found 
and  decreed  petitioners  Margaret  Kane  and 
Mary  Huner  to  be  the  nieces  and  next  of  kin 
of  deceased  and  granted  them  distribution  as 
prayed.  Peter  E.  Moore  appeals,  and  con- 
tends that  the  evidence  falls  to  establish  the 
kinship  of  the  respondents,  and  that,  even  If 
it  does  so  establish  It,  he  is  entitled  as  being 
of  equal  kindred  to  share  in  the  distribution 
under  the  provisions  of  section  1386,  subd. 
5,  of  the  ClvU  Code. 

As  to  the  evidence  it  is  sufficient  to  say 
that,  notwithstanding  certain  inconsistencies 
and  discrepancies  in  minor  matters.  It  Is 
abundant  to  sustain  the  determination  of 
the  court. 

[1]  Appellant  Insists  that  we  should  re- 
view this  evidence  as  triers  of  fact  because 
it  was  presented  to  the  court  in  probate 
upon  deposition,  and  he  argues  that,  as  the 
credibility  of  the  witnesses  la  not  involved 
when  the  testimony  Is  given  by  deposition, 
the  rule  of  this  court  that  It  will  not  dis- 
turb a  finding  based  upon  conflict  of  evidence 
does  not  obtain.    But  this  rule  Is  not  a  court- 


created  rule  and  Is  not  based  upon  the  fact 
that  the  trial  couH:  or  trial  Jury  has  had  the 
witnesses  before  It  This  fact  is  but  one  of 
the  reasons  for  the  existence  of  the  rule 
which  Itself  la  created  by  the  law.  This 
court  sits  to  review  errors  of  law.  It  ia 
powerless  under  Its  organization  to  make 
findings  of  fact  That  power  is  vested  ex- 
clusively In  the  trial  court,  and  every  liti- 
gant has  the  right  to  Insist  that  the  verdict 
of  the  Jury  or  the  finding  of  the  trial  court, 
when  based  upon  sufficient  evidence,  shall 
be  absolutely  controlling  without  Interfer- 
ence or  attempted  Interference  by  this  court. 

[2]  It  is  only  when  the  question  is  pre- 
sented to  this  court  as  one  of  law  under  the 
contention  that  the  evidence  Is  Insufficient 
to  support  the  verdict  or  finding  that  this 
court  will  examine  the  evidence  to  this  sole 
end,  and,  when  it  is  satisfied  that  substan- 
tial evidence  exists  to  support  the  verdict  or 
finding,  its  examination  ceases  at  once.  The 
matter  is  elaborately  considered  in  Beay  v. 
Butler,  95  Cal.  206,  30  Pac.  208,  and  nothing 
further  should  be  necessary  than  a  reference 
to  that  case  and  to  such  later  cases  as  Knox 
V.  Moses,  104  Cal.  502,  38  Pac.  318,  and  Brad- 
ley V.  Davis,  156  Cal.  267,  104  Pac.  802. 

[3]  Section  1386,  subd.  5,  of  the  Civil  Code, 
dealing  with  succession,  reads  as  follows: 
"If  the  decedent  leaves  neither  issue,  hus- 
band, wife,  father,  mother,  brother,  nor  sis- 
ter, the  estate  must  go  to  the  next  of  kin,  in 
equal  degree,  excepting  that,  when  there  are 
two  or  more  collateral  kindred,  in  equal  de- 
gree, but  claiming  through  different  ances- 
tors those  who  claim  through  the  nearest  an- 
cestor must  be  preferred. to  those  claiming 
through  an  ancestor  more  remote."  Section 
1393  in  exposition  of  the  rule  pronounced  in 
section  1386  declares  as  follows:  "In  the 
collateral  line  the  degrees  are  counted  bj 
generations,  from  one  of  the  relations  up  to 
the  common  ancestor,  and  from  the  common 
ancestor  to  the  other  relations.  In  such 
computation  the  decedent  Is  excluded,  the 
relative  Included,  and  the  ancestor  counted 
but  once.  Thus,  brothers  are  related  In  the 
second  degree;  uncle  and  nephew  In  the 
third  degree ;  cousins  german  in  the  fourth, 
and  so  on." 

We  confess  ourselves  unable  to  follow 
the  argument  of  the  appellant  by  which  he 
reaches  the  conclusion  that  a  cousin  of  the 
deceased  once  removed  stands  In  the  same 
degree  of  kinship  as  the  nephews  and  nieces 
of  such  deceased.  However,  the  sections  of 
the  Code  above  quoted  afford  a  complete  an- 
swer to  and  refutation  of  the  argument 

Wherefore  the  decree  appealed  from  is  af- 
firmed. 

We  concur:    LOBIGAN,  X;  MBLVIN,  J. 
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(162  Cal.  347) 

PEOPLB  T.   SCHLOTT.'     (Cr.  1,680.) 

(Supreme  Court  of  California.     March  22, 

1912.     Rehearing  Denied  April  13, 

1912.) 

1.  Parent  anb  Child   (§  17*)— Suppobt  of 
Child — Criminal  Prosecution. 

Where  a  father  failed  to  comply  with  a 
divorce  decree  requiring  him  to  contribute  to 
the  support  of  a  minor  child  whose  custody 
was  awarded  to  the  mother,  he  was  chargeable 
with  willfully  omitting  without  lawful  excuse 
to  provide  his  minor  child  with  necessary 
clothing,  shelter,  and  medical  attendance,  in 
violation  of  Pen.  Code,  §  270. 

{Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  g§  176-181;  Dec.  Dig.  { 
17.*] 

2.  Divorce  (§  306*)  — Decree  — Support  of 
Children. 

Under  Civ.  Code,  §  139,  providing  that 
where  a  divorce  decree  is  granted  for  an  of- 
fense of  the  husband  he  may  be  compelled  to 
provide  for  the  maintenance  of  the  children  of 
the  marriage,  the  court  may  require  a  father 
to  support  his  minor  children  after  being  de- 
prived of  their  custody. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §  798;   Dec.  Dig.  §  306.*] 

In  Banlc.  Appeal  from  Superior  Cojirt, 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Herman  F.  Schlott  was  convicted  of  un- 
lawfully omitting  to  provide  for  his  minor 
child,  and  be  appeals.    Affirmed. 

Frank  J.  Bnrke,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  J.  Charles  Jones,  Deputy  Atty. 
Gen.,  C.  M.  Fickert,  Dtst.  Atty.,  and  Fred  L. 
Berry,  Asst  Dist.  Atty.,  for  the  People. 

BEATTY,  G.  J.  The  defendant  was  charg- 
ed under  section  270  of  the  Penal  Code  with 
willfully  omitting,  without  lawful  excuse,,  to 
furnish  his  minor  child  with  necessary  food, 
clothing,  shelter,  and  medical  attendance^  he 
having  the  ability  so  to  do.  Upon  his  trial 
he  was  found  guilty,  his  motion  for  a  new 
trial  was  overruled,  and  a  sentence  of  fine 
and  Imprisonment  imposed.  This  judgment 
and  order  were  affirmed  by  the  district  court 
of  appeal.  One  of  the  grounds  upon  which  a 
reversal  of  the  judgment  had  been  claimed 
was  the  fact  that  the  custody  of  the  child 
bad  been  awarded  to  its  mother  In  a  divorce 
proceeding  whereby  It  was  contended  the  de- 
fendant bad  been  relieved  of  all  obligation 
to  provide  for  Its  support.  This  point,  how^- 
ever,  was  found  to  be  unsupported  by  the 
record,  which  contained  no  evidence  of  the 
divorce,  and  for  that  reason  alone  Its  legal 
sufficiency  was  left  undecided.  Subsequently, 
upon  petition  of  the  defendant  and  consent 
of  the  Attorney  General  to  a  correction  of 
the  record,  a  rehearing  was  granted  by  the 
district  court  of  appeal,  where  on  April  10, 
1911,  the  judgment  and  order  of  the  superior 
court  were  reversed  upon  the  sole  ground  that 
the  care  and  custody  of  the  child  having 
been  awarded  to  the  mother  by  the  decree  of 
divorce  the  defendant  was  no  longer  under 
any   obligation   to   provide  for  its  support. 


The  Attorney  General  thereupon  petitioned 
this  court  for  a  rehearing,  which  was  grant- 
ed for  the  sole  purpose  of  further  consider- 
ing the  effect  of  the  decree  of  divorce;  the 
court  being  entirely  satisfied  with  the  opinion 
of  the  district  court  of  appeal  as  to  other 
assignments  of  error. 

The  defendant,  in  support  of  his  contention 
as  to  the  effect  of  the  decree  awarding  the 
custody  of  his  child  exclusively  to  its  mother, 
relies  principally  upon  section  196  of  the 
Civil  Code,  and  upon  the  construction  which 
he  claims  was  given  it  by  the  court  In  Self- 
rldge  v.  Paxton,  145  Cal.  713,  79  Pac.  425. 
and  it  is  upon  the  supposed  authority  of  that 
case  that  the  decision  of  the  district  court  of 
appeal  sustaining  his  contention  is  placed. 

It  is  true  that  Justice  McFarland,  deliver- 
ing the  opinion  of  the  court  In  Selfridge  r. 
Paxton,  says  that  the  "Civil  Code,  commenc- 
ing with  section  193  under  the  caption  of 
'Parent  and  Child,'  clearly  'establishes  the 
law'  respecting  the  rights,  duties,  and  lia- 
bilities which  arise  out  of  that  relation,  and 
the  law  touching  the  question  involved  in 
the  case  at  bar  Is  found  in  sections  196  and 
207."  He  then  quotes  those  sections  and.  pro- 
ceeds to  say:  "By  these  sections  the  duty  to 
support  a  child  and  the  liability  to  the  third 
person  for  necessaries  furnished  to  it  are 
clearly  confined  to  the  parent  entitled  to  the 
custody  of  the  child  and  having  it  'under  his 
charge,'  and  no  such  liability  attaches  to  a 
parent  who  has  been  deprived  of  such  cus- 
tody and  charge."  All  of  this  was  a  per- 
fectly true  statement  of  the  law  "touching 
the  question  Involved  In  the  case  at  bar," 
but  Is  entirely  too  broad  a  statement  for  ap- 
plication to  this  case.  The  case  of  Selfridge 
V.  Paxton  was  this:  Paxton  and  wife  had 
been  divorced,  the  custody  of  their  little 
daughter  had  been  awarded  to  the  mother, 
the  decree  contained  no  provision  requiring 
Paxton  to  support  his  daughter  or  contribute 
to  her  support,  probably  because  he  had 
agreed  with  his  wife  to  pay  liberally  for  her 
support,  an  agreement  which  be  bad  faith- 
fully observed.  Selfridge  had  rendered  valu- 
able medical  service  to  the  daughter  at  the 
request  of  the  mother  and  with  knowledge  of 
the  terms  of  the  decree.  This  being  the  case 
It  was  true  that  the  rights  of  the  parties 
were  defined  and  limited  by  sections  196  and 
207  of  the  Civil  Code  which  read  as  follows: 
"(196)  The  parent  entitled  to  the  ctustody  of 
a  child  must  give  him  support  and  education 
suitable  to  bis  circumstances.  If  the  sup- 
port and  education  which  the  father  of  a 
legitimate  child  Is  able  to  give  are  inade- 
quate, the  mother  must  assist  him  to  the 
extent  of  her  ability."  "(207)  If  a  parent 
neglects  to  provide  articles  necessary  for 
his  child  who  Is  under  his  charge,  according 
to  his  circumstances  a  third  person  may  in 
good  faith  supply  such  necessaries,  and  re- 
cover the  reasonable  value  thereof  from  the 
parent." 
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[1,2]  There  1b,  however,  a  wide  difference 
between  this  case  and  Selfridge  v.  Paxton. 
This  defendant,  by  the  decree  divorcing  his 
wife,  was  required  to  pay  her  $50  a  month 
for  the  support  of  herself  and  their  child,  and 
this  he  has  willfully  and  without  lawful  ex- 
cuse omitted  to  do,  in  consequence  of  which 
the  mother  has  been  without  means  to  provide 
necessary  food,  clothing,  etc.,  for  the  child, 
of  whose  custody  he  has  been  deprived,  pre- 
sumably for  good  cause.  If,  then,  the  provi' 
sion  of  the  decree  requiring  the  xmyment  of 
this  alimony,  partly  for  the  support  of  the 
child,  is  valid,  we  have  a  case  in  which  a 
parent  is  not  freed  from  the  obligation  to 
support  his  child  by  being  deprived  of  its 
custody  and  charge.  That  this  provision  of 
the  decree  is  valid  cannot  be  doubted.  It  is 
directly  authorized  by  section  139  of  the 
Civil  Code,  and  needs  no  other  authority. 
If  It  did,  authority  could  be  found  in  the 
opinion  of  the  court  In  Ex  parte  Miller,  109 
Cal.  644,  42  Pac.  428,  in  which  Justice  Mc- 
Farland  concurred,  and  in  the  concurring 
opinion  of  Justice  Temple  which  he  quotes 
with  approval  in  Selfridge  v.  Paxton.  In 
Ex  parte  Miller,  the  court  was  overruling 
what  was  decided  in  Hunt's  Case,  103  Cal. 
355,  37  Pac.  206,  where  it  was  declared  that 
a  parent  could  not  be  deprived  of  the  custody 
of  his  child  for  abuse  of  parental  authority 
by  a  summary  proceeding,  but  only  in  a  civil 
action  as  prescribed  by  section  203  of  the 
Civil  Code.  Much  that  was  said  in  the  main 
opinion  in  Ex  parte  Miller  by  Justice  Harri- 
son, and  all  that  was  said  in  the  concurring 
opinion  by  Justice  Temple,  was  for  the  pur- 
pose of  confuting  the  opinion  in  the  Hunt 
Case  as  to  the  Intention  of  the  Legislature 
in  adopting  said  section  203.  To  do  this 
they  each  contended,  and  the  court  held,  that 
the  only,  or  at  least  the  main,  purpose  of  that 
section  was  to  give  a  right  of  action  by 
which  a  child  might  be  emancipated  from 
the  control  of  his  parent  and  at  the  same 
time  enforce  the  obligation  of  the  parent  to 
support  him,  contrary  to  the  implication  of 
section  196.  The  passage  in  Justice  Temple's 
opinion  i)eculiarly  applicable  to  this  case,  is 
the  following:  "In  cases  of  divorce  and  In 
controversies  between  the  parents  in  regard 
to  the  custody  of  children,  other  sections 
provide  for  the  support  of  the  children  (Civ. 
Code,  if  137,  199),  but  in  no  other  case  ex- 
cept as  provided  in  section  203  has  the  court 
the  power  to  deprive  the  parent  of  his  au- 
thority and  yet  hold  him  liable  for  the  main- 
tenance of  his  child  according  to  bis  condi- 
Uon." 

This  paragraph  in  Judge  Temple's  opinion 
contains  a  plain  declaration  that  section  137 
of  the  Civil  Code  (mistakenly  cited  or  printed 
when  section  139  was  intended)  does  em- 
power the  courts  in  cases  of  divorce  to  com- 
pel a  parent  to  support  bis  children  after 
being  deprived  of  their  custody.  The  pas- 
sage quoted  by  Justice  McFarland  in  Self- 


ridge V.  Paxton  applied  to  the  case  then 
before  the  court — a  case  In  which  the  parent 
had  been  deprived  of  the  custody  of  bis  child 
in  a  summary  proceeding  in  which  the  court 
had  no  power  to  compel  him  to  continue  to 
support  her — and  it  was  aptly  cited  in  sup- 
port of  the  judgment  in  a  case  where  the 
trial  court,  having  the  discretion  to  order  a 
continuance  of  support  by  the  father,  had 
found  no  occasion  to  do  so.  It  is  utterly 
foreign  to  a  case  like  this  1»  which  the  de- 
cree of  divorce  contains  a  valid  provision  re- 
quiring the  father  to  continue  to  contrilmte 
to  the  support  of  a  child  whose  custody  is 
awarded  to  the  mother. 

The  judgment  and  order  of  the  superior 
court  are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW,  J.; 
LORIGAN,  J.;  MELVIN,  J.;  HENSHAW,  J. 


(U2  Cal.  318) 

SEYMOUR  ▼.   OELRICHS  et  aL 

(S.  P.  6,664.) 

(Supreme  Court  of  California.    March  9,  1912. 

Rehearing  Denied  April  8,  1912.) 

1.  Davaoes  (S  68*)— Intebesiv- Unliquidat- 
Bo  Claius. 

In  recovering  for  breach  of  a  contract  of 
employment,  plaintiff  was  entitled  to  interest 
only  from  the  date  of  the  judgment  and  not 
from  the  date  of  the  filing  of  the  complaint, 
where  the  amount  of  his  probable  earnings 
after  the  date  of  his  discharge,  as  an  Item  re- 
ducing his  damages,  was  uncertain. 

[BM.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S$  141-143;   Dec  Pig.  i  68.*]. 

2.  Pbincipal  and  Aoknt  (i  97*)— Power  of 
ArroRNKT—CoNBTBTjcnoN— Extent  of  Au- 

THOBITY. 

Powers  of  attorney  to  receive  distributive 
shares  of  a  large  estate,  to  lease,  sell,  convey, 
and  mortgage  lands,  and  to  execute  such  other 
instruments  as  mtiy  be  necessary  or  proper  in 
the  premises,  etc.,  authorized  the  attorney  in 
fact  to  employ  some  one  to  superintend  and 
conserve  the  holdings  involved. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |§  344-376;  Dec.  Dig. 
i  97.*] 

3.  Master  and  Servant  (f  39*) — Ehplot- 
VENT  CoNTKACTS— Evidence. 

In  an  action  by  a  servant  for  wrongful 
discharge,  evidence  held  to  sustain  allegations 
of  the  complaint  as  to  the  services  required. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $i  12,  45,  46;  Dec.  Dig. 
f  39.*] 

4.  Appeal  and  Ebbor   (§  631*) — Record  — 
Requisites. 

Code  Civ.  Proc.  S  953c,  which  provides 
that  a  record  on  appeal  shall  be  filed  and  that 
no  transcript  thereof  need  be  printed,  is  per- 
missive and  does  not  prevent  filing  of  a  printed 
and  certified  copy  of  the  transcript  in  lieu  of 
the  original. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2766-2770;  Dec.  Dig.  | 
631.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
John  J.  Van  Nostrand,  Judge. 

Action  by  John  Seymour  against  Theresa 
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A.  Oelrlctas  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Modified  and 
afiSrmed. 

Tobln  &  Tobln,  for  appellants.  Peter  r. 
Dunne  and  C.  W.  Durbrow,  for  respondent 

MELVIK,  J.  This  Is  the  second  appeal  In 
this  case.  The  action  was  for  the  breach  of 
a  contract  of  employment,  and  although  this 
court  heTH  that  the  conduct  of  the  defendants 
was  such  as  to  estop  them  from  availing 
themselves  of  the  statute  of  frauds  In  de- 
fense of  the  oral  contract,  provided  Herman 
Oelrlchs  had  written  authority  to  bind  his 
wife,  Theresa  A.  Oelrlchs,  and  her  sister, 
Virginia  Vanderbllt,  the  judgment  In  favor 
of  the  plaintiff  was  reversed  because  the 
record  did  not  disclose  such  power.  Seymour 
y.  Oelrlchs,  156  Cal.  782,  106  Pac.  88.  On 
the  second  trial  powers  of  attorney  given  by 
Mrs.  Oelri(<h8  and  her  sister  to  Herman  Oel- 
rlchs were  Introduced  In  evidence,  and  again 
plaintiff  prevailed,  the  Judgment  being  for 
$11,100,  with  Interest  at  the  rate  of  7  per 
cent,  per  annum  from  November  17,  1904, 
the  date  of  the  commencement  of  the  action, 
together  with  the  costs  of  suit.  From  this 
Judgment  defendants  Theresa  A.  Oelrlchs 
and  Virginia  Vanderbllt  appeal. 

(1)  Appellants  call  our  attention  first  to 
the  asserted  error  in  granting  a  Judgment 
for  Interest  from  the  date  of  the  filing  of  the 
complaint.  It  is  conceded  that  plaintiff's 
right  to  recover  damages  vested  In  him  on 
the  day  of  his  discharge  from  the  service  of 
appellants,  but  appellants  contend  that  at  no 
time  prior  to  the  Judgment  were  these  dam- 
ages certain  or  capable  of  being  made  cer- 
tain by  calculation;  that  therefore  section 
3287  of  the  Civil  Code  does  not  apply;  and 
that  no  Interest  should  have  been  awarded 
except  from  the  date  of  the  Judgment  (citing 
Brady  v.  Wllcoxson,  44  Cal.  239;  Selleck  v. 
French,  1  Conn.  32,  6  Am.  Dec.  195;  Excelsior 
Co.  V.  Harde,  181  N.  Y.  11,  73  N.  B.  494,  106 
Am.  St.  Kep.  493 ;  White  v.  MUler,  78  N.  Y. 
303,  34  Am.  Rep.  544;  Sloan  v.  Baird,  12 
App.  Div.  481,  42  N.  Y.  Snpp.  38;  Mansfield 
V.  N.  Y.  C.  &  Hudson  R.  B.  Co.,  114  N.  Y. 
331,  21  N.  B.  733.  1037,  4  L.  R.  A.  566;  Craw- 
ford V.  Mail  &  Express  Co.,  22  App.  Div.  56, 
47  N.  Y.  Supp.  747;  Cox  v.  McLaughlin,  7« 
Cal.  60,  18  Pac.  100,  9  Am.  St.  Rep.  164; 
Coburn  v.  Goodall,  72  Cal.  498,  14  Pac.  190, 
1  Am.  St.  Rep.  76;  Swlnnerton  ▼.  Argonaut 
L.  &  D.  Co.,  112  Cal.  375,  44  Pac.  719;  By- 
land  V.  Heney,  130  Cal.  426,  62  Pac.  616;  Cut- 
ting P.  P.  Co.  V.  Canty,  141  Cal.  692,  75  Pac. 
5C4;  Ferrea  v.  Chabot,  121  Cal.  233,  53  Pac. 
683,  1092;  Eastarbrook  v.  Farquharson,  110 
Cal.  311,  42  Pac.  811. 

In  the  opinion  filed  in  this  case  on  the  for- 
mer appeal,  the  measure  of  damages  used  by 
the  court  below  was  approved.  This  court 
said:  "It  appears  that  the  plaintiff,  some 
eight  months  after  his  employment  under  the 
contract  with  defendants  was  discontinued, 


secured  a  position  with  Wells  Fargo  &  Co. 
at  a  monthly  salary  of  $200.  The  court 
based  Its  award  of  damages  on  the  aggregate 
salary  to  which  plaintiff  would  have  been  en- 
titled for  the  unexpired  portion  of  the  con- 
tract period  of  10  years  with  defendants,  de- 
ducting therefrom,  however,  the  amount 
earned  by  plaintiff  In  his  employment  with 
Wells  EVirgo  &  Co.  up  to  the  time  of  the 
trla),  together  with  the  amount  which  he 
would  earn  during  the  remainder  of  the  10 
years  at  the  salary  of  $200  a  month,  the 
amount  paid  him  by  Wells  Fargo  &  Co.,  as- 
suming that  he  would  retain  his  employment 
and  salary  with  Wells  Fargo  &  Co.  during 
all  of  the  unexpired  portion  of  the  stipulat- 
ed 10  years."  Obviously  such  measure  of 
damages  is  neither  certain  nor  capable  of  be- 
ing made  certain  by  calculation  until  a  find- 
ing by  the  court  of  the  facts  regarding  the 
plaintiff's  employment  and  the  assumption  as 
to  his  probable  future  earnings.  Indeed,  In 
commenting  upon  the  rule  adopted,  we  said: 
"Nor  is  the  rule  disturbed  by  the  argument 
advanced  by  the  appellants  that  it  is  impos- 
sible to  determine  with  accuracy  what  dam- 
age plaintiff  would  actually  suffer  during  the 
remainder  of  the  unexpired  term.  It  is  to 
be  conceded  that  the  question  of  the  extent 
of  the  future  damage  which  a  complaining 
party  In  a  case  like  the  one  at  bar  would 
suffer  is  fraught  with  some  difficulty.  Yec 
it  hardly  rests  with  the  defendants  to  com- 
plain of  such  dlflSculty,  since  it  arises  only 
through  the  wrongful  act  of  the  defendants 
themselves."  Respondent  cites  Lane  v.  Tur- 
ner, 114  Cal.  400,  46  Pac.  200,  and  Pacific 
Mutual  Life  Ins.  Co.  v.  FLsher,  106  CaL  233, 
39  Pac.  758,  but  heither  of  these  cases  is  in 
point  In  both,  the  claims  under  discussion 
were  capable  of  being  made  certain  by  ad- 
justment and  were  not  unliquidated  like  the 
claim  of  the  payment  in  this  action  which 
involved,  as  one  of  its  essential  elements,  the 
amount  of  the  probable  earnings  of  Captain 
Seymour  after  the  date .  of  his  discharge. 
There  is  no  merit  in  respondent's  coutentioa 
that  because  interest  was  allowed  in  the 
original  Judgment  and  the  measure  of  dam- 
ages adopted  by  the  court  has  been  approved, 
that  therefore  the  right  of  the  court  to  de- 
clare interest  due  from  the  date  of  the  filing 
of  the  complaint  is  "the  law  of  the  case" 
On  the  former  appeal  the  element  of  inter- 
est as  a  part  of  the  Judgment  was  not  con- 
sidered. We  are  of  the  opinion  that  interest 
from  the  date  of  the  filing  of  the  complaint 
was  erroneously  allowed. 

[2]  Appellants  assert  that  the  powers  of 
attorney  are  not  sufficient  to  authorize  such 
a  contract  of  employment  as  respondent 
pleaded  and  sought  to  prove.  The  appellants 
seek  to  apply  to  the  two  powers  of  attorney 
here  (which  by  the  way  are  practically  iden- 
tical in  form)  the  rule  laid  down  in  such  cas-' 
es  as  Quay  v.  Presidio  &  Ferries  R.  R.  Co., 
82  Cal.  1,  22  Pac.  925,  that  where  special  au- 
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tborlty  to  do  certain  designated  things  is  giv- 
en by  a  power  of  attorney,  followed  by  words 
of  general  authorization,  tbe  general  are  lim- 
ited by  the  special  terms.  An  inspection  of 
these  instruments,  howerer,  convinces  us 
that  they  do  not  come  within  the  rule  an- 
nounced above.  In  each  Mr.  Oelrlchs  was 
authorized  (1)  to  ask,  demand,  and  receive 
from  tbe  estate  of  James  6.  Fair  and  from 
the  executors  of  bis  will  all  the  distributive 
share  of  the  daughter  of  James  G.  Fair  ap- 
pointing said  attorney  in  fact,  whether  as 
heir  at  law  or  as  testamentary  beneficiary, 
and  to  receipt  for  and  take  possession  of  all 
such  property,  both  real  and  personal;  (2) 
to  transact  with  the  Nevada  Bank  every  and 
all  kinds  of  business  in  which  she  was  Joint- 
ly or  severally  or  in  any  manner  Interested; 
(3)  to  pay  off  or  otherwise  settle  any  indebt- 
edness with  said  Nevada  Bank  which  she 
might  personally  or  Jointly  owe  upon  such 
terms  as  to  the  attorney  in  fact  might  seem 
meet,  to  arrange  for  the  transfer  of  the  ob- 
ligations to  the  bank  by  an  assignment  from 
the  bank  to  any  other  person,  to  transact  any 
business  with  reference  to  a  memorandum  of 
agreement  made  between  appellants  and  the 
bank  on  a  certain  specified  date,  and  to  give 
the  bank  any  such  receipt  of  discharge  in 
law  as  the  attorney  in  fact  might  deem  nec- 
essary in  the  premises. 

Thus  far  tbe  power  of  attorney  dealt  with 
the  settlement  of  the  Fair  estate  and  mat- 
ters between  the  Nevada  Bank  and  the  heirs 
of  James  O.  Fair,  but  the  language  following 
is  too  comprehensive  in  its  scope  to  bring  it 
within  the  limits  of  the  rule  for  which  appel- 
lants contend.  The  powers  granted  are  too 
broad  to  be  deemed  merely  a  part  of  the  au- 
thorization of  Mr.  Oelrichs  to  collect  the  pro- 
ceeds of  the  administration  of  the  estate  of 
Fair  and  to  settle  with  the  Nevada  Bank 
for  (to  quote  directly  from  the  document)  he 
was  given  power  to  "ask,  demand,  sue  for, 
recover,  collect,  and  receive  all  such  sums  of 
money,  debts,  dues,  accounts,  legacies,  be- 
quests. Interest,  dividends,  annuities  and  de- 
mands whatsoever,  as  are  now  or  shall  here- 
after become  due,  owing,  payable,  or  belong- 
ing to  me;  •  •  •  to  bargain,  contract, 
agree  for,  purchase,  receive  and  take  lands, 
tenements  and  hereditaments;  •  •  •  and 
to  lease,  let,  demise,  bargain,  sell,  remise,  re- 
lease, convey,  mortgage  and  hypothecate 
lands,  tenements  and  hereditaments,  upon 
such  terms  and  conditions  and  under  such 
covenants,  as  he  shall  think  fit;  *  ♦  • 
and  to  make,  do  and  transact  all  and  every 
kind  of  business  of  what  nature  and  kind  so- 
ever; and,  also,  for  me  and  in  my  name,  and 
as  my  act  and  deed,  to  sign,  seal,  execute, 
deliver  and  acknowledge  such  deeds,  cove- 
nants, Indentures,  agreements,  mortgages, 
hypothecations,  bottomries,  charter  parties, 
bills  of  lading,  bills,  bonds,  notes,  receipts, 
evidences  of  debt,  releases  and  satisfaction 
of  mortgage.  Judgment  and  other  debts,  and 
tuch  other  instruments  in  writing,  of  tchat' 
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loever  kind  and  nature,  at  may  'be  necessary 
or  proper  in  the  premises."  This  Is  the  form 
of  power  of  attorney  much  in  use  in  this 
state  and  as  was  said  by  this  court  in  Moore 
V.  Gould,  151  Cal.  727,  91  Pac.  618,  it  au- 
thorized the  attorney  in  fact  to  perform  any 
of  a  great  variety  of  acts  which  "include  al- 
most every  conceivable  mode  of  dealing  with 
real  and  personal,  tangible  and  intangible, 
property."  Under  such  a  power  of  attorney 
giving  him  dominion  so  extensive  over  a 
large  amonnt  of  property,  undoubtedly  Mr. 
Oelrlchs  was  authorized  to  employ  some  one 
to  superintend  and  conserve  the  holdings  of 
Mrs.  Oelrichs  and  Mrs.  Vanderbilt.  The  hir- 
ing of  such  a  person  would  be  natural  and 
proper,  and  the  right  to  secure  the  services 
of  such  a  functionary .  is  ImpUed  from  the 
extensive  and  almost  unrestricted  delegation 
to  Mr.  Oelrichs  of  the  owners'  control  over 
and  power  of  disposition  of  their  property. 
Muth  V.  Goddard,  28  Mont.  237,  72  Pac.  621, 
98  Am.  St  Bep.  553. 

[3]  There  is  no  merit  in  appellants'  state- 
ment that  tbe  proof  does  not  sustain  the  al- 
legations of  the  complaint  with  reference  to 
the  kind  of  contract  therein  set  forth.  Plain- 
tiff testified  that  he  was  employed  by  the 
heirs  of  the  estate  of  Fair  for  the  period  of 
10  years  at  a  certain  salary;  that  he  had 
charge  of  the  buildings  and  performed  oth- 
er services.  This  was  equivalent  to  saying 
that  he  was  hired  to  take  charge  of  the 
buildings  and  to  perform  the  other  services 
which  he  detailed,  and  brought  the  proof  suf- 
ficiently within  tbe  allegations  of  the  com- 
plaint. Both  appellants  knew  the  sort  of 
work  Captain  Seymour  was  to  do  and  the 
salary  he  was  to  receive,  and  there  never 
was  any  question  relating  to  the  terms  of 
his  contract  of  employment  except  in  regard 
to  its  period  of  duration. 

[4]  This  appeal  was  taken  under  the  provi- 
sions of  section  953a  et  seq..  Code  of  Civil 
Procedure.  The  original  transcript  of  the 
reporter's  notes  as  approved  by  the.  Judge 
was  not  sent  here,  but  a  printed  and  certified 
copy  thereof  was  filed.  Respondent  asserts 
that  this  is  not  a  record  which  we  may  no- 
tice. We  cannot  agree  with  this  view  of  the 
law.  The  language  of  section  953c,  Code  of 
Civil  Procedure,  that  "said  record  shall  be 
filed  with  the  clerk  of  the  court  to  whictf  the 
appeal  is  taken  and  no  transcript  thereof 
need  be  printed"  is  permissive.  It  is  not 
only  allowable,  but  desirable,  that  a  printed 
and  duly  authenticated  copy  of  the  transcript 
should  be  filed  here  in  lieu  of  the  original. 
Waterbury  v.  Temescal  Water  Co.,  11  Cal. 
App.  632,  105  Pac.  940. 

Let  tbe  Judgment  be  amended  by  striking 
therefrom  that  part  of  it  which  provides  for 
Interest  at  the  rate  of  7  per  cent  per  an- 
num from  November  17,  1904,  the  date  of 
the  commencement  of  this  action.  In  all 
other  respects  the  judgment  is  affirmed. 

We  concur:   UENSHAW,  J.;  LORIGAN,  J. 
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(11  Idaho,  ^37) 

BLACK  CANTON  IBB.  DIST.  ▼.  TALLON. 

(Supreme  Court  of  Idaho.     March  20,  1912.) 

(iSvllahut  by  the  Court.) 

1.  Waters  and  Watkb  ConRSES  (f  230*)— Ib- 
bioation  distbicts — issuance  of  bonds— 
Confirmation. 

In  proceedings  brought  under  the  provi- 
sions of  sections  2401,  2402,  and  2403  of  the 
Rev.  Codes,  for  the  purpose  of  having  the  dis- 
trict court  examine,  approve,  and  confirm  the 
proceedings  of  an  irrigation  district  in  author- 
izing the  issuance  of  bonds  of  said  district, 
where  an  answer  is  filed  to  the  petition  for  con- 
firmation, denying  the  material  allegations  of 
the  complaint,  the  trial  court  should  find  on  all 
of  the  material  issues  made  by  the  pleadings, 
and  upon  which  evidence  is  introduced. 

[E3d.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  319;  Dec.  Dig.  % 
230.»] 

2.  Waters  and  Water  Courses  (8  230*)— Ib- 
BiOATioN  Districts— Issuance  of  Bonds — 

CONFIBMATION. 

In  such  action,  however,  where  no  answer 
is  filed  and  no  issue  joined  upon  the  material 
allegations  of  the  petition,  a  general  finding 
that  the  different  provisions  of  the  statute  have 
been  fully  and  completely  complied  with,  and 
that  all  things  had  been  done  required  by  the 
statute,  and  that  all  the  allegations  in  the  peti- 
tion were  true,  is  sufBcient  to  support  a  judg- 
ment of  confirmation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  319;   Dec.  Dig.  { 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Action  by  the  Black  Canyon  Irrigation  Dis- 
trict against  John  Fallon.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Smith  &  Scatterday  and  D.  D.  Harger,  of 
Caldwell,  for  appellant.  Bice,  Thompson  & 
Buckner,  of  Caldwell,  for  respondent. 

STEWART,  C.  J.  This  iB  a  proceeding 
brought  under  the  provlstons  of  sections 
2401,  2402,  and  2403,  Rev.  Codes,  for  the 
purpose  of  having  the  district  court  examine, 
approve,  and  confirm  the  proceedings  of  the 
Black  Canyon  Irrigation  district,  organized 
under  the  laws  of  this  state,  in  its  proceed- 
ings authorizing  the  Issuance  of  bonds  of 
said  district  in  the  sum  of  $7,134,638.05. 

An  answer  was  filed  to  the  petition  for 
confirmation  by  John  Fallon,  a  party  inter- 
ested in  said  district.  In  this  answer,  Fal- 
lon denies  the  material  facts  of  the  petition; 
the  answer  is  made  upon  information  and  be- 
lief. Upon  the  petition  and  answer,  the 
case  was  tried  to  the  court,  and  findings  of 
facts  and  conclusions  of  law  were  filed,  and 
a  judgment  entered  thereon  as  follows: 
"That  each  and  all  of  the  proceedings  taken 
by  the  Black  Canyon  Irrigation  District  to 
secure  and  provide  for  and  authorize  the  is- 
suing of  the  bonds  of  said  district  in  the 
sum  of  seven  million  one  hundred  thirty-four 
thousand  six  hundred  thirty-eight  and  ^/loo 
dollars  ($7,134,638.05),  and  affecting  the  va- 
lidity of  said  bonds,  up  to  and  including  the 


resolution  of  the  board  of  directors  of  said 
district,  declaring  that  said  election  in  said 
district  for  authorizing  the  issuing  of  said 
bonds  had  been  in  favor  of  the  issuing  of 
said  bonds,  and  that  the  bonds  of  said  dis- 
trict were  authorized  to  be  issued  in  said 
sum,  be  and  the  same  are  hereby  approved 
and  confirmed,  and  that  the  legal  and  valid 
bonds  of  said  district,  In  the  sum  of  seven 
million  one  hundred  thirty-four  thousand 
six  hundred  thirty-eight  and  ^/io»  dollars 
($7,134,638.05),  were  duly  authorized  to  be 
Issued  by  said  district  It  is  further  order- 
ed, adjudged,  and  decreed  that  the  cost  of 
this  proceeding  be  apportioned  between  the 
parties  thereto."  From  this  judgment,  this 
appeal  was  taken. 

[1]  It  is  conceded  by  counsel  for  appel- 
lant that  the  proceedings  described  In  the 
petition  and  the  court's  action  In  conilrming 
and  approving  said  bonds  were  strictly  in 
accordance  with  the  provisions  of  tbe  law 
governing  tbe  same,  except  that  the  court 
erred  in  making  any  Undings  of  fact  and 
conclusions  of  law  in  the  case.  It  is  the 
contention  of  counsel  for  appellant  that  in 
a  case  of  this  kind  a  general  finding  in  the 
judgment  is  all  that  should  be  made. 

The  Black  Canyon  irrigation  district  is  or- 
ganized under  the  laws  of  this  state,  and 
its  organization  was  considered  and  confirm- 
ed by  this  court  in  the  case  of  Black  Canyon 
Irrigation  District  v.  Marple,  19  Idaho,  176, 
112  Pac.  766. 

Upon  referring  to  the  findings  made  by 
the  trial  court.  It  appears  that  findings  of 
fact  are  upon  each  separate  act  and  step 
specified  by  the  statute  to  be  taken  by  the 
district  In  authorizing  the  issue  of  such 
bonds,  and  the  holding  of  an  election  and 
tbe  vote  and  the  result.  As  a  conclusion  of 
law,  the  court  found  that  the  bond  issue  to 
the  amount  of  $7,134,638.0^  has  been  duly 
authorized  by  the  qualified  electors  of  the 
Black  Canyon  irrigation  district,  and  that 
the  bonds  of  said  district  are  duly  author- 
ized to  be  issued  in  said  amount,  and  that 
Judgment  be  entered  accordingly.  Upon 
these  conclusions  of  fact  and  law,  the  court 
rendered  a  Judgment,  confirming  the  propos- 
ed issue  of  bonds. 

There  seems  to  l>e  no  specific  provisions 
of  the  statute  which  require  the  trial  court 
to  find  upon  each  separate  fact  or  step  taken 
in  the  issuing  of  irrigation  bonds;  but  sec- 
tion 2402  of  the  Rev.  Codes  does  provide: 
"The  rules  of  pleading  and  practice  provid- 
ed by  the  Code  of  Civil  Procedure  which  are 
not  inconsistent  with  this  title  are  appli- 
cable to  the  special  proceedings  herein  pro- 
vided for.  A  motion  for  a  new  trial,  and 
all  proceedings  in  the  nature  of  appeals  or 
rehearing,  may  be  had  as  tn  any  ordtaiary 
suit  at  law." 

[21  Applying  this  rule  to  the  procedure 
in  question,  we  think  it  clearly  the  daty  of 
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the  trial  cotirt  to  make  fiiidlngs  upon  tbe 
material  allegations  of  the  petition  for  con- 
firmation, put  in  Issue  by  the  filing  of  an 
answer,  just  the  same  as  Is  required  in  other 
cItII  actions.  In  the  case  of  Brown  v. 
Macey,  13  Idaho,  451,  90  Pac.  339,  this  court 
held  that  the  failure  to  find  on  all  the  ma- 
terial issues  upon  which  erldence  la  Introduc- 
ed is  error  for  which  a  new  trial  will  be 
granted;  and  that  where  findings  are  made 
which  do  not  determine  all  the  material 
Issues  raised  by  the  pleadings,  with  respect 
to  which  evidence  was  introduced,  the  deci- 
sion is  against  the  law,  and  a  new  trial  may 
be  granted  on  that  account  The  court,  how- 
ever, in  making  findings  of  fact,  is  not  re- 
quired to  find  upon  allegations  which  are 
not  in  Issue,  or  which  are  not  essential  to 
the  final  determination  of  the  case,  and 
which  would  in  no  way  affect  the  Judgment 
to  I>e  entered.  In  such  instance,  a  general 
finding  is  sufllcient  to  sustain  the  Judgment. 

We  think,  however.  In  cases  of  this  kind, 
wbere  an  answer  is  filed  and  an  issue  Joined 
upon  the  material  allegations  of  the  petltlob, 
the  court  should  find  specldcally  upon  each 
of  the  statutory  requirements  prescribed  In 
the  procedure  required  in  order  to  issue  such 
bonds.  But,  in  a  case  where  no  answer  is 
filed  and  no  issue  Joined  upon  the  material 
allegations  of  the  petition,  we  have  no  doubt 
whatever  but  that  a  general  finding  that  the 
different  provisions  of  the  statute  have  been 
fully  and  completely  complied  with,  and  that 
all  things  had  been  done  that  the  statute 
required,  and  that  all  of  the  allegations  4n 
the  petition  are  true,  would  be  sutticient  as 
a  finding  of  fact. 

In  the  present  case,  however,  we  think 
that  the  findings  of  the  court  were  correct 
and  fully  authorized  by  law,  and  were  not 
in  any  way  erroneous  and  fully  supported 
the  Judgment  rendered,  and  that  the  Judg- 
ment in  this  case  should  be  afiirmed.  Costs 
awarded  to  respondent 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 

(21  Idaho,  461) 

LEE  et  al.  v.  BOISE  DEVEHjOPMENT  OO. 

Limited,  et  aL 

(Supreme  Court  of  Idaho.    March  16,  1912-) 

fSyttahut  hy  the  Court.) 

1.  Damages  (5  142*)— Pleading— Issues  and 
Pboof<-^enebal  OB  Special  Dauaoes. 

Under  the  allegations  of  the  croas-com- 
plaint,  only  general  damages  could  be  recovered 
by  the  cross-complainants. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  413;   Dec.  Dig.  {  142.»] 

2.  Damages     (J     5*)  —  Natube  —  "Genebal 
DAifages." 

"General  damages"  are  such  as  the  law 
implies  and  presumes  to  have  occurred  from 
the  wrong  complained  of. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  4;   Dec.  Dig.  {  5.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3059,  3060;  vol.  8,  p.  7669.] 


3.  Damages   (§  5*)   —  Natubb  —  "Special 
Damages." 

"Special  damages"  are  such  as  actually 
result  from  the  commission  of  a  wrong,  but 
are  not  such  a  necessary  result  as  will  be  im- 
plied by  law. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  |  4;    Dec.  Dig.  {  5.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6572,  6573;    vol.  8,  p.  7802.] 

4.  Damages  (§  148*)—Pleadino— Issues  and 
Proof Special  Damages. 

Btld,  under  tbe  pleadings,  that  loss  of 
money  paid  for  labor  m  grading  streets,  etc.. 
and  for  advertising  town  lots  for  sale,  could 
not  be  recovered  under  the  allegations  of  the 
cross-complaint. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  {  14&»] 

6.  Damages  (<  208*)— Action— Nonsuit. 

Held,  that  tbe  court  did  not  err  in  sus- 
taining respondent's  motion  for  a  nonsuit  oa 
the  cross-complaint,  as  there  was  no  evidence 
of  the  rental  value  of  the  premises  occupied  by 
plaintiffs,  from  October  15th  to  November  10, 
1910. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |{  54.  64.  68,  132,  144,  205,  220, 
533,  534;  Dec.  Dig.  {  208.*]  ' 

6.  Aliens   (8  22*)— Constbuctioh  and  Op- 
eration. 

Under  the  treaty  of  the  United  States  with 
China,  citizens  of  the  Chinese  Empire  resid- 
ing either  permanently  or  temporarily  in  the 
United  States  are  granted  the  same  rights, 
privileges,  immunities,  and  exemptions  as  are 
enjoyed  by  citizens  and  subjects  of  tbe  most 
favored  nation. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent. 
Dig.  S  75;   Dec.  Dig.  {  22.»J 

7.  Tbespass  (I  30*)— Persons  Liable— Pbin- 

CIPAL8. 

Any  person  who  is  present  at  the  com- 
mission of  a  trespass,  encouraging  or  inciting 
the  same,  is  liable  as  a  principal. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  {  69;   Dec.  Dig.  {  30.»1 

8.  Refusal  of  Instructions— No  ETrbob. 

Held,  that  the  court  did  not  err  in  giving 
certain  instructions  and  in  refusing  to  give 
certain  instructions  requested  by  the  defend- 
ants. 

Appeal  from  District  Court  Ada  County; 
John  F.  MacLane,  Judge. 

Action  by  Duck  Lee  and  others  against  the 
Boise  Development  Company,  Limited,  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Smead,  Elliott  &  Healy,  of  Boise,  for  ap- 
pellants. D.  D.  Williams  and  J.  J.  McCue, 
both  of  Boise,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  recover  for  the  wrongful  and  unlawful 
entry  on  certain  lands  alleged  to  have  been 
leased  by  the  plaintiffs  and  the  destruction 
of  certain  crops  growing  on  said  land,  and 
for  tearing  down  and  destroying  the  dwell- 
ing house  of  the  plaintiffs  situated  on  said 
premises,  and  the  destruction  and  conversion 
of  certain  personal  property,  wtiich  damage 
is  alleged  to  amount  to  $1,500,  and  Judgment 
is  prayed  for  that  amount  Tbe  defendants 
answered  the  plaintiff  by  denying  many  of 
the   material   allegations   thereof,   and   also 


*For  othw  cases  m«  same  topic  and  Mctlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Kep'r  ladezsa 


Digitized  by 


Google 


852 


122  PACIFIC  RBPORTBB 


(Idaho 


filed  a  cross-complaint,  wherein  it  Is  alleged, 
among  other  things,  that  on  the  27th  day  of 
July,  1910,  A.  R.  Smith,  >ne  of  the  defend- 
ants, purchased  the  premises  referred  to  of 
Mary  E.  Ridenbaugh,  and  thereafter  sold  the 
same  to  the  Boise  Development  Company,  a 
conraratlon,  defendant;  that  plaintiffs  held 
said  land  under  a  verbal  lease  with  Mrs. 
Ridenbaugh;  that  under  said  lease  the  plain- 
tiffs were  notified  to  harvest  their  crops  by 
September  1,  1910,  and  deliver  possession  of 
said  premises  to  the  Boise  Development  Com- 
pany; that  plaintiffs  neglected  and  refused 
to  do  so ;  that  it  was  the  object  and  purpose 
of  said  Development  Company  to  construct 
streets,  alleys,  sidewalks,  curbings,  and  grade 
said  lands,  and  to  lay  same  off  in  town  lots 
for  the  purpose  of  sale  thereof,  and  building 
thereon;  that  plaintiffs  were  fully  Informed 
of  that  fact;  that  the  said  company  com- 
menced work  on  said  premises,  and  on  Oc- 
tober 12,  1910,  served  written  notice  on  the 
plaintiffs  to  remove  from  and  vacate  said 
premises  within  three  days,  which  they  re- 
fused to  do,  and  continued  in  possession  un- 
til the  10th  of  November,  1910,  and  continued 
to  obstruct  the  work  carried  on  by  said  de- 
fendants; that  all  of  said  acts  of  the  plain- 
tiffs were  done  with  willful  intent  to  delay 
and  damage  defendants;  that  the  sheds  and 
buildings  on  said  premises  were  disreputable 
In  appearance  and  filthy  and  unsanitary  as 
to  condition  and  rendered  it  Impossible  for 
the  defendants  to  display  said  property  to 
prospective  purchasers  or  to  Improve  said 
property  so  as  to  stimulate  the  sale  thereof; 
that  by  reason  of  such  obstructions  the  said 
company  has  been  unable  to  use  its  employ^ 
and  those  in  Its  service  to  advantage  and 
have  been  greatly  damaged  In  the  sum  of 
$5,000;  and  prays  for  judgment  for  that 
sum.  The  plaintiffs  answered  said  cross- 
complalnt,  putting  In  Issue  all  the  material 
allegations  thereof.  Upon  the  issues  thus 
made  the  cause  was  tried  by  'the  court  with  a 
Jury,  and  a  verdict  was  returned  In  favor  of 
the  plaintiffs  In  the  sum  of  $1,100,  and  Judg- 
ment was  efitered  for  that  amount  on  said 
verdict.  Thereafter  the  plaintiffs  remitted 
all  of  said  judgment  in  excess  of  $750,  and 
consented  that  the  Judgment  be  reduced  to 
$750.  Said  judgment  was  entered  on  March 
21,  1911.  The  appeal  Is  from  the  judgment 
and  was  taken  on  November  3,  1911,  more 
than  60  days  after  the  entry  of  judgment. 

Several  errors  are  assigned  In  appellants' 
brief. 

[1]  (1)  The  first  Involves  the  action  of  the 
court  In  rejecting  certain  evidence  offered  by 
defendant.  The  appellants  introduced  a  civil 
engineer  as  a  witness  on  their  behalf  and 
were  proceeding  to  examine  him  in  regard  to 
the  construction  work  In  the  way  of  streets, 
alleys,  road,  grading,  etc.,  which  had  been 
done  by  the  defendants  on  said  tract  of  land, 
and  that  evidence  was  objected  to  by  re- 
spondents' counsel  on  the  ground  that  such 
evidence  was  not  a  matter  of  defense,  and  on 


the  further  ground  that  the  cross-complaint 
did  not  state  facts  8u£9clent  to  state  a  cause 
of  action  agalnat  the  plaintiffs.  On  the  first 
ground  stated,  the  court  overruled  said  ob- 
jection and  held  that  said  question  was  mere- 
ly preliminary.  The  second  objection  was 
also  overruled,  and  the  court  held  that  the 
cross-complaint  did  state  a  cause  of  action, 
but  that  the  evidence  on  the  cross-complaint 
would  be  limited  to  the  value,  use,  and  oc- 
cupation of  said  premises,  or  the  mesne  prof- 
its received  by  the  plaintiffs,  and  to  the  re- 
covery for  such  use  and  occupation  between 
the  15th  of  October,  1910,  and  the  10th  of 
November,  1910,  and  that  no  evidence  would 
be  admitted  as  to  improvements  being  made 
by  the- defendants  or  as  to  the  value  of  tbe 
premises  for  the  purposes  for  which  the  de- 
fendants were  using  them  or  as  to  any  sales 
or  speculative  profits  anticipated  to  be  real- 
ized by  tbe  defendants.  The  defraidanta 
thereupon  offered  to  prove,  as  a  part  of  their 
direct  case,  under  the  cross-complaint,  tbat 
their  loss  was  due  to  the  plaintiffs'  occupan- 
<7  of  tbe  premises  with  their  gardens  and 
crops  and  their  obstruction  to  defendants' 
operations,  and  consisted  In  loss  of  money 
paid  for  labor  used  in  carrying  on  such  op- 
erations and  the  loss  due  to  the  fact  that 
certain  of  the  real  estate  could  not  be  prop- 
erly improved  to  make  It  salable  while  the 
plaintiffs  held  possession. 

(2, 3]  The  court  evidently  took  the  view 
that  under  the  allegations  of  the  cross-com- 
plaint the  appellants  could  only  recover  gener- 
al damages,  and  we  think  that  view  is  cor- 
rect "General  damages"  are  such  as  tbe  law 
implies  and  presumes  to  have  occurred  from 
the  wrong  complained  of;  while  "special  dam- 
ages" are  such  as  actually  result  from  the 
commission  of  the  wrong,  bat  are  not  such  a 
necessary  result  that  they  will  be  Implied  by 
law.    13  Cyc.  13. 

[4]  It  Is  alleged  in  the  cross-complaint  tbat 
the  defendants  expended  a  large  sum  of  mon- 
ey In  Improving  the  unoccupied  portions  of 
said  premises ;  but  It  Is  not  alleged  that  tbey 
lost  the  money  so  expended,  or  that  they 
were  In  any  way  damaged  by  reason  of  such 
expenditure,  either  by  loss  of  customers  or 
profits  or  otherwise.  It  Is  also  alleged  that 
the  defendants  expended  a  large  amount  of 
money  In  advertising  the  sale  of  the  lots 
platted  on  said  premises  and  In  transporting 
to  and  from  said  premises  prospective  pur- 
chasers and  builders;  but  it  Is  nowhere  al- 
leged that  they  lost  any  sales,  or  that  tbey 
suffered  any  damages  therefrom.  The  cross- 
complaint  does  not  specifically  allege  any 
special  damages  either  In  loss  of  trade  or  in 
loss  of  time  or  In  loss  of  money.  As  we 
understand  the  cross-complaint,  defendants 
failed  to  specifically  allege  any  special  loss 
by  reason  thereof  outside  of  the  allegations 
of  general  damages. 

It  Is  also  alleged  In  the  cross-complaint  as 
follows:  "That  by  reason  of  the  obstrurtlon 
of  the  operations  of  said  defendants,  by  rear 
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Ron  of  plaintiffs'  failure  to  deliver  posses- 
Rlon  of,  and  to  vacate  and  remove  from  said 
premises,  by  reason  of  the  occupancy  of  said 
sheds  and  buildings  upon  said  premises,  and 
by  reason  of  plaintiffs'  maintenance  of  said 
sheds  and  bnlldlngs  thereon,  the  defendants 
have  been  greatly  damaged  in  the  sum  of 
$5,000." 

It  is  not  alleged  In  that  paragraph  of  the 
cross-complaint  that  the  defendants  lost  any 
time,  money,  or  profits,  either  direct  or  spec- 
ulative. Under  a  general  allegation  of  dam- 
age, the  plaintiff  may  prove  and  recover  only 
general  damages,  and  damages  not  necessa- 
rily accruing  from  the  act  complained  of  are 
special  and  must  be  pleaded  with  particular- 
ity and  must  show  the  facts  out  of  which 
they  arise  or  they  cannot  be  recovered.  This 
is  required  in  order  to  prevent  surprise  on 
the  defendant,  or,  in  this  case,  on  the  plain- 
tiff. The  court  did  not  err  In  refusing  to 
permit  the  appellants  to  prove  special  dam- 
ages under  the  allegations  of  the  cross-com- 
plaint 

(2)  The  next  two  errors  assigned  are  In 
reference  to  the  proper  measure  of  damages 
under  the  allegations  of  the  cross-complaint; 
counsel  tor  appellant  taking  the  position  that 
the  proper  measure  was  the  loss  of  money 
paid  for  labor  upon  the  premises  and  by  loss 
due  to  the  fact  that  said  property  could  not 
be  properly  improved  ^o  make  It  salable 
while  the  plaintiffs  were  in  possession  of  a 
part  of  it  Since  we  have  above  held  that 
only  general  damages  could  be  recovered  un- 
der the  allegations  of  the  cross-complaint, 
that  disposes  of  these  two  assignments  of  er- 
ror. 

[S]  (3)  The  next  error  assigned  Is  that  the 
court  erred  in  sustaining  plaintiffs'  motion 
for  a  nonsuit  on  the  cross-complaint  The 
court  by  its  rulings  had  limited  the  measure 
of  damages  which  appellants  might  recover 
under  their  cross-complaint  to  the  rental 
value  of  the  premises  in  question  from  Oe- 
tober  15th  to  November  10th,  and  in  granting 
that  nonsuit  held  that  no  evidence  ot  the 
rental  value  had  been  introduced.  But  it  is 
contended  by  counsel  for  appellants  that  the 
plaintiffs  themselves  had  established  by  their 
evidence  the  rental  value  of  said  land.  The 
evidence  as  to  the  rental  value  simply  gives 
the  rental  value  of  the  entire  tract.  The  rec- 
ord shows  that  the  appellants  commenced 
work  on  said  tract  of  land  on  July  18,  1910, 
and  took  possession  of  a  certain  part  of  it, 
and  there  is  no  evidence  tending  to  show  the 
value  of  the  use  and  occupation  of  the  part 
of  which  the  defendants  were  deprived  from 
October  15th  to  November  10th.  The  court 
therefore  did  not  err  In  sustaining  said  mo- 
tion for  a  nonsnlt. 

[II  (4)  It  is  next  contended  that  the  plain- 
tiffs, being  Mongolian  aliens,  could  not  hold 
a  lease  interest  In  real  estate.  There  is 
nothing  in  that  contention,  as,  under  the 
treaty  of  the  United  States  with  China,  It  Is 


expressly  provided  that  citizens  of  the  CJhl- 
nese  Empire  residing  either  permanently  or 
temporarily  In  the  United  States  shall  be 
granted  the  same  rights,  privileges,  immuni- 
ties, and  exemptions  as  may  be  enjoyed  by 
the  citizens  and  subjects  of  the  most  favor- 
ed nation.  Devlin  on  the  Treaty  Power,  f 
216;  Gandolfo  t.  Hartman  (0.  C.)  49  Fed. 
181,  16  L.  R.  A.  277;  Fraser  ▼.  McConway 
(C.  C.)  82  Fed.  267:  Tick  Wo  v.  Hopkins, 
118  U.  S.  366,  6  Sup.  Ct  1064,  30  L.  Ed.  220. 

[7]  (5)  It  is  next  contended  that  the  court 
erred  In  denying  the  defendants'  motion  for 
a  nonsuit  as  regards  the  personal  liability  of 
the  defendant  Smith.  The  defendant  Smith 
was  A  trespasser  with  the  other  defendant, 
and  he  admlited  that  It  was  under  his  super- 
vision the  house  and  other  buildings  were 
torn  down,  the  plowing  done,  and  other  Im- 
provements made.  Any  person  present  at  the 
commission  of  a  trespass,  encouraging  or  in- 
citing the  same,  is  liable  as  a  principal.  2 
Cooley  on  Torts,  213,  and  note  to  214. 

[8]  (6)  It  Is  next  contended  that  the  court 
erred  in  givltag  certain  Instructions.  Under 
the  pleadings  and  evidence  in  the  case  it  was 
not  error  for  the  court  to  give  the  Instruc- 
tions referred  to.  It  is  also  contended  that 
the  court  erred  In  refusing  to  give  Instruction 
No.  1  requested  by  the  appellants.  We  think 
tnat  requested  instruction  was  fully  covered 
by  Instructions  12  and  13  given  by  the  court 

Finding  no  error  In  the  record,  the  Judg- 
ment must  be  affirmed,  and  it  is  so  ordered, 
with  costs  In  favor  of  the  respondent 

STEWART,  G  J.,  and  AILSHIB,  J„  con- 
cur. 

(21  Idaho,  469) 

GRISINGBR  v.   HUBBARD. 
(Supreme  Court  of  Idaho.    March  16,  1912.) 

(Syllabu*  by  the  Court.) 

1.  Appeal,  and  Error  (g  553*)— Record — 
Transcript — Settlement. 

Under  the  provisiona  of  Rev.  Codes,  { 
4434.  as  added  by  chapter  119,  Laws  of  1911, 
p.  379,  a  party  appealing  and  desiring  to  pro- 
cure a  review  on  appeal  to  the  Supreme  Court 
of  any  ruling  of  the  district  court,  made  dur- 
ing the  trial,  or  the  sufficiency  of  the  evidence 
to  Buatain  the  verdict  or  decision  in  an  action 
or  special  proceeding  as  the  same  appears  in 
the  transcript  of  the  testimony  and  proceed- 
ings, including  the  instructions  given  or  re- 
fused and  exceptions  thereto  on  the  trial  or 
such  part  thereof  as  may  be  necessary,  in 
lieu  of  preparing,  serving,  and  procuring  the 
settlement  of  a  bill  of  exceptions,  should  pro- 
cure a  transcript  of  the  stenographer's  notes, 
and  have  the  same  settled  and  allowed  by  the 
trial  judge,  in  accordance  with  the  provisions 
of  subdivision  3  of  said  section. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $g  2461-2471;  Dec  Die.  { 
653.»] 

2.  Triai.  (f  25*)— Conduct  iw  General- 
Right  TO  Open  and  Close— Burden  of 
Proof. 

The  burden  of  proof,  with  its  incident 
right  to  open  and  close,  naturally  and  neces- 
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sarflr  ti  in  the  first  instance  with  the  plaintiff 
or  party  who  initiates  the  action,  suit,  or  pro- 
ceeding, and  remains  with  such  party  so  long 
as  it  continaes  incumbent  upon  him  to  make 
any  proof  whatever.  When  the  defendant, 
either  by  an  admission  in  express  and  absolute 
terms  or  by  refraining  from  denial  of  the 
plaintiff's  cause  of  action  and  alleging  affirma- 
tive matter  in  avoidance  of  it,  renders  it 
wholly  unnecessary  for  the  plaintiff  to  give 
any  evidence  whatever  to  have  a  complete  re- 
covery of  all  that  be  claims,  the  burden  and 
right  are  with  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  44-75;   Dec.  Dig.  §  25.*] 

3.  Instructions   Exahined — No   Ebbob. 

The  instructions  contained  in  the  record 
in  this  case  examined,  and  held  to  be  a  cor- 
rect statement  of  the  law,  as  applicable  to  the 
facts  of  this  case. 

4.  Saues    (8    273*)  —  Wabbantiks  —  Implied 
Wabbantt. 

An  implied  warranty  arises  out  of  a  state 
of  facta  which  show  the  intention  of  the  par- 
ties to  be  that  the  article  ordered  is  of  the 
kind  and  quality  ordered  and  fit,  and  suitable 
for  the  purpose  for  which  it  is  ordered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  772-776;    Dec.  Dig.  {  273.*] 

5.  Sales    (J    273*) —Wabbanties  — Implied 
Wabbantt. 

Where  a  nurseryman  grows  fruit  trees 
for  the  purpose  of  selling  to  persons  desiring 
to  cultivate  a  Commercial  fruit  orchard  with 
a  view  of  raising  fruit  for  commercial  pur- 
•poses,  he  is  presumed  to  have  produced  such 
young  fruit  trees  for  the  purpose  of  develop- 
ing into  commercial  trees — that  is,  trees  that 
will  produce  friilt  suitable  for  commercial  pur- 
poses— and  in  selling  such  trees  for  that  pur- 
pose the  nurseryman  intends  and  represents 
that  they  shall  be  suitable  and  adapted  to  the 
purpose  for  which  they  are  sold,  and  be  of  the 
kind  and  quality  which  will  produce  the  pur- 
pose for  which  they  were  originally  planted, 
and  in  such  a  physical  condition  that  they  will 
grow  after  being  transplanted,  if  ordinary 
care  and  attention  is  given  them  in  their 
planting  and  cultivation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {$  772-776;    Dec.  Dig,  {  273.*] 

6.  Sales  (J  288*)— Wabhanties— Waiver. 

Where  a  person  desiring  to  plant  a  com- 
mercial apple  orchard  orders  fruit  trees  from 
a  nurseryman,  and  gives  direction  as  to  the 
kind  and  number,  and  the  nurseryman  fills  the 
order  and  ships  the  trees  to  the  place  of  de- 
livery, the  fact  that  the  purchaser  accepts  the 
trees  upon  their  delivery  does  not  waive  the 
warranty,  but  the  warranty  survives  the  ac- 
ceptance; and,  where  the  trees  upon  their  ar- 
rival at  the  place  of  delivery  are  found  to  be 
in  bad  condition,  unfit  for  planting,  and  not 
lik«ly  to  grow,  in  whole  or  in  part,  the  pur- 
chaser may  reject  them,  or  receive  them  and 
rely  upon  the  warranty. 

[Ed.  Note. — For  other  cases,  see 'Sales,  Cent 
Dig.  SS  817-823;    Dec.  Dig.  {  288.*] 

7.  Sales  (J  288*)—Wabrantie8— Waiver. 

Where  fruit  trees  are  received  under  an 
implied  warranty  as  to  their  condition  and 
likelihood  to  grow,  and  the  purchaser  cannot 
definitely  determine  whether  they  are  in  such 
condition  at  the  time  of  delivery,  the  purchaser 
has  the  right  to  receive  them  and  ascertain 
whether  they  are  in  a  good  or  bad  condition 
or  will  grow  if  given  proper  care,  and  by  so 
receiving  such  trees  the  purchaser  is  not  pre- 
cluded from  recovering  upon  such  warranty. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  ii  817-823;    Dec.  Dig.  {  288.*] 


8.  Appeal  aitd  Erros   (J  1169*)— Hbvmw— 
Questions  of  Fact— Verdict. 

Where  the  verdict  of  the  jury  is  not  sup- 
ported bf  the  evidence,  and  is  contrary  to  the 
law  applicable  to  the  facts  alleged  and  proven 
and  covered  by  the  instructions  given,  the 
verdict  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4531-4539;  Dec.  Dig.  { 
1169.*] 

(Additional  Bt/llabut  iy  Editorial  Staff.) 

9.  Sales  (|  868*)— Actions  fob  Pric»— Ad- 
missibility OF  Evidence. 

In  an  action  for  the  price  of  fruit  trees. 
letters  written  by  a  salesman  to  his  principal 
and  by  the  principal  to  plaintiff,  which  let- 
ters led  to  the  sale  in  question,  were  admis- 
sible in  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |{  1049-1055;    Dec  Dig.  f  358.*] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  W.  M.  Grislnger,  doing  busi- 
ness as  the  Orchardist  Supply  Company, 
against  D.  R.  Hubbard.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  granted. 

George  H.  Rust,  of  Boise,  for  appellant 
Karl  Paine,  of  Boise,  for  respondent. 

STEWART,  C.  J.  This  action  was  brou^t 
by  the  respondent  to  recover  from  the  ap- 
pellant the  sum  of  $136  alleged  to  be  due 
as  the  purchase  price  of  certain  fruit  trees 
alleged  to  have  been  sold  and  delivered 
by  respondent  to  appellant.  Answer  was 
filed,  and  the  cause  was  tried  to  a  Jury,  and 
a  verdict  rendered  in  favor  of  the  respond- 
ent for  the  sum  of  $150,  and  Judgment  was 
rendered  thereon  for  said  sum.  A  motion 
for  a  new  trial  was  made  and  overruled, 
and  this  appeal  is  from  the  Judgment  and 
the  order  overruling  the  motion  for  a  new 
trial. 

A  motion  was  made  In  this  court  to  dis- 
miss the  appeal  from  the  Judgment  because 
it  was  not  perfected  within  60  days  after 
the  entry  of  said  Judgment  This  motion 
was  confessed  by  counsel  for  appellant,  and 
the 'appeal  from  the  judgment  is  therefore 
dismissed.  A  motion  was  also  made  to 
strike  the  reporter's  transcript  from  the  rec- 
ord for  the  reason  that  the  same  was  not 
settled  by  the  court  It  was  admitted  npon 
oral  argument  that  there  was  no  certificate 
of  the  trial  court  attached  to  the  reporter's 
transcript  settling  such  transcript,  and  ap- 
plication was  made  to  this  court  upon  such 
hearing  for  permission  to  file  a  certificate 
of  the  district  Judge  in  which  the  trial 
judge  certified  that  he  had  examined  the  re- 
porter's transcript  of  the  evidence  as  certi- 
fied by  George  F.  Nicklaus,  official  court  re- 
porter, and  by  the  cleric  of  the  district 
court  and  that  said  reporter's  transcript 
contains  all  of  the  evidence  considered  b.v 
the  trial  court  upon  the  hearing  of  the  mo- 
tion for  a  new  trial,  and  ttiat  the  Judge  set- 
tled and  allowed  the  same  as  a  trne  and 
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complete  copy  of  said  evidence,  and  that 
upon  the  hearing  of  said  motion  for  a  new 
trial  he  considered  each,  every,  and  all  of 
the  papers  and  files  mentioned  In  the  clerk's 
certificate  to  the  transcript  and  contained 
in  the  clerk's  transcript,  and  that  the  re- 
porter's transcript  and  the  said  clerk's  tran- 
script contained  copies  of  all  the  evidence 
and  all  the  papers  and  files  in  the  action 
considered  on  the  bearing  of  the  motion 
for  a  new  trial. 

[1]  Rev.  Codes,  §  4434,  as  amended  by 
chapter  119,  Laws  of  1911,  p.  379,  provides: 
•'Any  party  desiring  to  procure  a  re*lew  on 
appeal  to  the  Supreme  Court  of  any  ruling 
of  the  district  court  made  during  the  trial, 
ur  the  sufildency  of  evidence  to  sustain  the 
verdict  or  decision,  In  an  action  or  special 
proceeding,  may,  in  lieu  of  preparing,  serv- 
ing, and  procuring  the  settlement  of  a  bill 
of  exceptions  as  In  this  chapter  provided. 
procure  a  transcript  of  the  testimony  and 
proceedings,  including  the  Instructions  giv- 
en or  refused,  and  exceptions  thereto,  on 
the  trial,  or  such  part  thereof  as  may  be 
necessary.  In  the  following  manner."  Then 
follow  provisions  for  procuring  the  report- 
er's transcript,  and  subdivision  3  of  such 
section  provides:  "At  the  expiration  of  the 
time  limited  for  designating  errors,  the 
transcript,  with  any  notice  designating  er- 
rors shall  be  transmitted  to  the  judge  who 
tried  the  cause,  by  the  clerk,  on  application 
of  either  party,  and  such  judge  shall  forth- 
with settle  the  same,  notifying  the  parties 
by  such  notice  as  he  deems  adequate  of  the 
time  and  place  of  settlement  In  the  event 
of  any  error  designated  by  notice  and  not 
agreed  to,  and  when  so  settled,  said  tran- 
ticrlpt  shall  have  the  force  and  effect  of  a 
bill  of  exceptions  duly  settled  and  allowed, 
and  shall  be  deemed  adequate  to  present  for 
review  any  ruling  appearing  therein  to  have 
been  excepted  to,  or  by  statute  deemed  ex- 
cepted to,  or  any  question  of  Insufficiency 
of  evidence  which  may  afterward  be  prop- 
erly presented  by  specification  of  Insuffi- 
ciency in  the  brief  on  appeal,  and  the  orig- 
inal transcript  and  copies  thereof  lodged 
with  the  clerk  shall  be  by  him  marked  and 
tiled  and  retained  by  him  for  transmission 
to  the  clerk  of  the  Supreme  Court  In  the 
event  an  appeal  is  afterwards  perfected." 

Argument  was  made  by  counsel  for  appel- 
lant upon  the  hearing  of  this  motion  to  the 
eilect  that  In  case  errors  were  not  desig- 
nated by  either  party,  as  to  the  correctness 
of  the  reporter's  traqscript,  then  In  such 
case  there  was  nothing  to  be  settled,  and 
no  settlement  was  required  to  be  made  by 
the  Judge,  as  the  failure  to  designate  errors 
presumes  that  the  transcript  of  the  report- 
er was  correct,  and  would  not  require  a 
settlement  by  the  judge.  We  cannot  agree 
to  this  contention,  for  the  reason  that  not 
only  counsel  of  the  respective  parties  may 
designate  errors,   bat  the  settlement  of  a 


transcript  is  left  entirely  with  the  Judge, 
and  it  is  within  his  power,  also,  to  make 
alterations  and  corrections  of  the  transcript 
to  correspond  to  the  truth,  and  the  statute 
has  left  to  the  Judge  alone  to  settle  the 
transcript,  and  the  mere  failure  to  designate 
errors  does  not  limit  the  power  of  the  Judge 
or  excuse  the  necessary  statutory  require- 
ment of  a  settlement  of  such  transcript. 
This  section  requires  that,  in  order  to  re- 
view the  matters  contained  In  such  tran- 
s<Tipt  on  appeal  In  the  Supreme  Court,  the 
same  must  be  settled  by  the  Judge,  and, 
when  so  settled,  has  the  force  and  effect  of 
a  bill  of  exceptions  duly  settled  and  allowed, 
and  shall  be  deemed  adequate  to  present 
for  review  any  ruling  appearing  therein  to 
have  been  excepted  to,  etc.;  that  Is,  this 
section  clearly  requires  that  the  trial  Judge 
shall  settle  the  reporter's  transcript,  and 
that  such  settlement  Is  a  requisite  to  give 
to  the  transcript  the  effect  of  a  bill  of  ex- 
ceptions. While  the  certificate  presented  up- 
on the  hearing  of  said  motion,  made  by  the 
trial  judge,  was  not  strictly  made  in  ac- 
cordance with  the  statute  by  reason  of  not 
having  been  made  prior  to  the  appeal,  yet, 
in  view  of  the  fact  that  the  practice  has  not 
been  thoroughly  established  under  this  sec- 
tion, we  have  permitted  it  to  be  filed  and 
to  take  the  place  of  the  settlement  required 
by  the  statute.  The  motion  to  strike  is 
overruled. 

[2]  Before  taking  up  the  questions  vrged 
upon  this  appeal,  we  deem  it  proper  to  call 
attention  to  the  course  pursued  upon  the 
trial.  After  the  jury  were  selected,  counsel 
for  respondent  called  the  court's  attention 
to  what  he  contended  to  be  the  Issues  made 
by  the  pleadings.  Inasmuch  .as  the  defense 
had  pleaded  a  warranty,  and  claimed  that  the 
burden  was  upon  the  defense  to  prove  such 
warranty,  and  because  of  such  burden  it 
was  incumbent  upon  the  defendant  to  open 
and  close  the  case.  Some  argument  upon  this' 
question  was  Indulged  in  between  counsel 
and  the  court,  and  it  was  finally  concluded 
that  the  defendant  was  required  to  open  the 
case  and  prove  the  matters  set  up  in  his 
cross-complaint,  and  after  which  the  plaintiff 
should  prove  his  case.  This  procedure  was 
entirely  erroneous.  The  action  was  brought 
by  the  plaintiff  for  the  purchase  price  of 
apple  trees  alleged  to  have  been  sold  and 
delivered  by  respondent  to  the  appellant. 
The  defendant  In  his  answer  spedflcally  de- 
nied the  allegations  of  the  complaint,  and  al- 
leged in  his  cross-complaint  that  the  de- 
fendant ordered  from  one  G.  P.  Hartley  1,100 
apple  trees,  and  that  Hartley  stated  that  he 
did  not  have  the  trees  of  his  own  growing, 
but  could  get  them  for  the  defendant;  that 
the  order  was  given  on  condition  that  the 
trees  should  be  in  good  condition  for  grow- 
ing, true  to  variety,  and  In  all  ways  such 
trees  as  could  be  depended  upon  to  grow  if 
properly  planted  and  cared  for;   that  the 
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plaintiff,  In  response  to  Instructions  from 
Hartley,  shipped  about  1,100  trees  to  the  de- 
fendant at  Meridian,  and  that  the  trees  were 
received  In  bad  condition,  and  that  the  boxes 
were  broken  and  the  trees  dried  out  and 
brittle;  that  the  plaintiff  represented  the 
trees  to  be  In  good  condition  for  growing, 
and  that  they  would  grow  if  properly  plant- 
ed and  cared  for;  that  the  plaintiff  guaran- 
teed and  warranted  that  the  trees  were  In 
good  condition  for  growing,  and  that  they 
would  grow  if  properly  cared  for;  that  the 
defendant  relied  upon  the  representations 
and  warranties  of  the  plaintiff  and  received 
the  trees,  not  knowing  that  they  were  In  such 
condition  that  they  would  not  grow,  and 
planted  the  trees  in  a  proper  manner  and 
cared  for  them  carefully  and  properly;  that 
practically  all  the  said  trees  failed  to  grow 
and  proved  to  be  entirely  worthless  and  with- 
out value;  that,  before  planting  such  trees, 
defendant  plowed  the  laud  for  such  plant- 
ing, and  that  be  cultivated  the  ground  prop- 
erly and  cared  for  the  trees  carefully  until 
convinced  that  the  trees  were  dead  and 
would  not  grow;  that  the  plaintiff  was  noti- 
fied of  such  fact,  and  that  the  defendant  ex- 
pended the  sum  of  $250  In  preparing  the 
ground  and  planting  the  trees ;  that  he  was 
damaged  because  of  the  failure  of  such  trees 
to  grow  in  the  sum  of  $250;  that  there  was  a 
breach  of  warranty  In  the  fact  that  the  trees 
ordered  were  not  at  the  time  they  were  de- 
livered In  good  condition  or  In  such  a  con- 
dition that  they  could  be  properly  planted 
and  made  to  grow  when  given  proper  care 
and  attention. 

Under  these  Issues,  there  were  certain  al- 
legations of  the  complaint  which  were  specifi- 
cally denied,  and  without  some  proof  the 
plaintiff  could  not  have  recovered  in  the  ac- 
tion. If  no  proof  had  been  offered  by  the 
plaintiff,  be  would  not  have  been  entitled  to 
a  Judgment,  and  It  was  necessary  for  the 
plaintiff  to  prove  bis  case,  and,  after  such 
proof  had  been  made,  then  the  burden  was 
upon  tfie  defendant  to  sustain  his  cross-com- 
plaint, and  to  prove  the  warranty  as  alleged,. 
but  such  did  not  require  tbat  the  defendant 
should  open  the  case  and  first  make  proof  of 
such  warranty,  and  it  was  clearly  unwarrant- 
ed on  the  part  of  the  court  to  require  the 
defendant  to  open  and  close  In  making  proof. 
We  call  attention  to  such  procedure  because 
of  the  fact  tbat  a  new  trial  has  been  deter- 
mined upon  by  this  court,  and  in  order  tbat 
the  same  error  may  not  occur  upon  a  retrial 
of  the  case.  Rev.  Codes,  {  4383.*  A  very  in- 
teresting discussion  of  this  question  will  be 
found  In  notes  and  citations  of  P.  H.  Van 
Auken  to  the  case  of  Brunswick  &  Western 
Railroad  Co.  v.  Wiggins,  61  L.  R.  A.  513. 
The  annotator,  after  reviewing  many  esses, 
some  following  the  common  law,  some  statu- 
tory provisions,  deduces  the  following:  "That 
the  burden  of  proof,  with  its  incident  right 
to  open  and  close,  naturally  and  necessarily 
is,  In  the  first  instance,  with  the  plaintiff  or 


party  who  initiates  the  action,  suit,  or  pro- 
ceeding, and  remains  with  such  party  so  long 
as  It  continues  Incumbent  upon  blm  to  make 
any  proof  whatever.  That  when  the  defend- 
ant, either  by  an  admission  in  express  and 
absolute  terms,  or  by  refraining  from  denial 
of  plaintiff's  cause  of  action  and  alleging  af- 
firmative matter  In  avoidance  of  It,  renders 
it  wholly  unnecessary  for  the  plaintiff  to 
give  any  evidence  whatever  to  have  a  com- 
plete recovery  of  all  that  he  claims,  the  bur- 
den and  right  are  with  the  defendant." 

Two  questions  are  presented  and  urged 
as  grounds  for  a  reversal  of  the  Judgment 
in  this  case:  First,  the  insufficiency  of  the 
evidence  to  Justify  the  verdict;  second,  that 
the  verdict  is  against  the  law.  We  will  first 
consider  the  question  of  the  InsufiSciency  of 
the  evidence  to  Justify  the  verdict.  It  ap- 
pears from  the  evidence  that  the  appellant 
was  desirous  of  purchasing  about  1,100  apple 
trees  for  the  purpose  of  planting  such  fruit 
trees  for  the  purpose  of  raising  fruit.  One 
L.  M.  Campbell,  who  was  staying  In  tbe  of- 
fice of  the  appellant,  represented  as  salesman 
Charles  P.  Hartley  of  Enunett,  Idaho,  a 
nurseryman  and  a  grower  of  fruit  trees.  The 
appellant  told  Campbell  that  he  desired  to 
order  1,100  apple  trees  from  Hartley  through 
Campbell.  Campbell  sent  the  order  for  such 
trees  to  Hartley.  Hartley  was  unable  to  fill 
such  order,  and  sent  the  order  for  such  trees 
to  the  respondent,  and  directed  him  to  ship 
the  trees  directly  to  the  appellant  at  Merid- 
ian, Idaho.  The  order  was  filled  by  tile  re- 
spondent, and  on  the  Slst  day  of  March, 
1009,  the  respondent  shipped  to  D.  R.  Hub- 
bard at  Meridian,  Idaho,  300  Rome  Beauties, 
400  Wlnesap,  and  400  Jonathan  apple  trees, 
and  transmitted  to  appellant  a  bill  and  an 
account  for  said  trees  as  follows: 

300    Rome    Beauty 4  to  6  ft.,  15    <,$  45.00 

400    Wlnesap Z  to  t  tU,  WAf,     60.00 

400    Jonathan 3  to  4  ft..  12^,     50.00 

$145.00 
—less  freight  charges. 

These  trees  were  received  by  the  appellant 
through  Charles  E.  Cox,  appellant's  tenant 
and  employe,  who  was  acting  under  the  di- 
rection of  the  appellant,  at  Meridian,  Idaho, 
the  exact  date  not  being  stated,  but  about 
the  20th  day  of  April,  1909,  and  he  paid  the 
freight  charges,  about  $9,  on  such  trees. 
Cox  says  that,  when  the  trees  were  received, 
they  were  in  bad  condition;  tbat  the  box 
in  which  the  trees  were  packed  was  not 
lined,  and  had  open  cracks  in  It,  and  that 
the  straw  In  which  the  trees  were  packed 
was  perfectly  dry;  that  the  tops  of  the 
trees  were  dead,  brittle,  and  vrould  break 
off;  that  the  roots  of  the  trees  and  part  of 
the  body  seemed  to  be  alive,  but  tbat  he 
had  doubts  about  the  trees  growing.  He, 
however,  took  the  trees  to  the  farm  of  the- 
appellant,  and  dug  a  trench,  and  put  them 
in  and  poured  water  on  the  roots,  and  cov- 
ered them  over  with  dirt,  and  Immediately 


Digitized  by 


Google 


Idabo) 


OBISINaEB  T.  HUBBARD 


857 


commencecl  planting  tbem  upon  the  farm. 
About  one  half  of  the  trees  were  planted 
upon  the  farm  of  the  appellant,  the  other 
half  was  taken  to  another  farm  where  they 
were  also  planted,  and  the  testimony  shows 
that  the  trees  were  well  cared  for  after  they 
were  received,  and  the  ground  thoroughly 
prepared  and  the  trees  properly  planted'  in 
the  manner  adopted  by  horticulturists,  and 
the  usual  and  ordinary  care  required  in 
planting  a  fmlt  orchard  was  given  to  the 
trees  after  planting.  It  is  further  shown 
that  about  half  of  the  trees  lived  and  grew, 
wLile  the  other  half  died.  The  evidence 
further  siiows  that  nearly  all  of  the  Bome 
Beauty  apple  trees  were  In  an  extremely 
poor  condition  at  the  time  they  were  receiv- 
ed, and  nearly  all  failed  to  grow,  and  that 
at  the  time  the  trees  were  received  it  could 
not  be  ascertained  from  their  condition 
whether  the  trees  under  proper  treatment 
and  care  would  grow  or  not,  and  for  that 
reason  they  were  planted.  The  evidence  also 
shows  that  the  fruit  trees  at  the  time  of 
packing  and  delivery  to  the  railroad  com- 
pany for  transportation  were  in  a  healthy 
condition,  and  were  taken  from  the  ground 
and  packed  as  trees  are  usually  packed  for 
shipping,  and  that  there  was  nothing  in  the 
condition  of  the  trees  at  the  time  they  were 
shipped  which  would  In  any  way  Interfere 
with  the  growth  of  such  trees  If  they  were 
properly  set  out  and  cared  for.  There  is  no 
conflict  In  the  evidence  as  to  the  foregoing 
facts. 

Upon  the  question  as  to  whether  the  trees 
shipped  were  properly  packed  there  is  a 
conflict  in  the  evidence,  the  evidence  tor 
the  respondent  showing  proper  packing  at 
time  of  shipment,  and  the  evidence  on  the 
part  of  appellant  showing  that  they  were 
not  properly  packed  when  received.  Upon 
all  other  questions  shown  by  the  evidence 
there  is  practically  no  conflict  in  the  testi- 
mony. 

[41  Under  this  statement  of  the  facts  the 
question  Is  argued,  upon  behalf  of  appel- 
lant, that  there  was  an  implied  warranty 
that  the  trees  were  of  the  kind  ordered 
and  in  a  condition  which  would  Insure  the 
growth  of  such  trees  if  properly  planted 
and  cared  for  after  planting;  while,  on  the 
part  of  the  respondent,  It  is  argued  that 
there  was  no  warranty  either  express  or 
implied,  and  that  the  appellant,  having  re- 
ceived the  trees  and  planted  the  same,  there- 
by accepted  them  In  the  condition  In  which 
they  were  received  without  relying  upon 
any  warranty  whatever,  and  that  there  was 
no  implied  warranty  arising  out  of  the  trans- 
action. 

[3]  The  trial  court  seems  to  have  taken 
the  view  contended  for  by  appellant,  as  In- 
dicated by  the  instructions  given  to  the  jory 
upon  this  question.  The  court  Instructed 
the  Jury  as  follows;  "Where  certain  kinds 
of  apple  trees  are  supplied  to  a  purchaser 
by  a  nurseryman,  there  Is  an  Implied  war- 


ranty that  such  trees  are  alive,  and  In  rea- 
sonably good  condition  for  planting  when 
delivered  to  the  buyer,  in  the  absence  of 
any  specific  contract  concerning  the  quality 
or  condition  thereof,  and  in  this  case,  if 
you  believe  from  the  evidence  that  the  de- 
fendant ordered  fruit  trees  from  the  plain- 
tiff for  the  purpose  of  planting  them,  and 
that  the  plaintiff  was  made  aware  of  such 
purpose,  either  by  the  order  given  for  the 
fruit  trees  or  otherwise  at  that  time,  and 
that  the  defendant  had .  no  opportunity  to 
Inspect  the  trees  at  the  time  of  giving  the 
order,  and  if  you  further  find  frem  the 
evidence  that  the  trees  shipped  to  the  de- 
fendant by  the  plaihtlfT  were  not  fit  for  the 
purpose  of  planting,  and  that  a  reasonable 
proportion  of  them  did  not  grow  when 
planted  and  properly  cared  for,  tb^n  the 
court  Instructs  you  that  the  defendant 
should  recover  from  the  plaintiff  his  dam- 
ages caused  by  the  failure  of  such  warran- 
ty." Also:  "Where  personal  property  or- 
dered by  a  purchaser  is  only  fit  for  one  pur- 
pose, and  cannot  be  intended  for  any  other 
purpose  except  the  one  for  which  they  are 
ordered,  as  in  the  case  of  nursery  stock,  the 
seller  will  be  presumed  to  have  sold  them 
for  that  purpose  and  warranted  them 'to  be 
fit  therefor."  And:  "Where  personal  prop- 
erty sold  under  a  warranty,  express  or  'im- 
plied, is  received  by  the  purchaser,  the  pur- 
chaser has  a  right  to  recover  under  the 
warranty,  even  though  he  did  not  return  or 
offer  to  return  the  goods,  or  give  notice  of 
their  defects."  Also:  "Where  fruit  trees 
are  sold  under  a  warranty,  express  or  im- 
plied, that  they  are  sound  and  reasonably 
fit  for  planting  purposes,  the  measure  of 
damages  is  the  difference  'in  value  between 
the  orchard  actually  grown  from  the  trees 
received,  at  the  next  planting  time  after  the 
discovery '  of  the  breach,  and  the  value 
which  such  orchard  would  have  bad  if  the 
trees  had  been  as  warranted,  at  the  same 
time  deducting  the  cost  of  taking  care  of 
such  trees;  and  in  this  case,  if  yon  find 
from  the  evidence  that  the  fruit  trees  re- 
ceived by  the  defendant  were  sold  under  a 
warranty  that  they  were  sound  and  reason- 
ably fit  for  planting,  and  that  the  warranty 
was  not  complied  with  by  the  plaintiff,  then 
the  defendant  is  entitled  to  recover  under 
his  counterclaim  such  difference  in  value  as 
it  shall  be  determined  by  you  under  the 
evidence."  These  several  Instructions  in 
our  Judgment  clearly  and  specifically  stated 
the  law  to  the  Jury  governing  the  particular 
facts  as  shown  by  the  evidence.  Shearer  v. 
Park  Nursery  Co..  103  Cal.  415,  37  Pac.  412, 
42  Am.  St.  Rep.  125;  Shaw  t.  Smith,  45 
Kan.  334,  25  Pkc.  8S6,  11  L.  R.  A.  681;  Long 
V.  Pruyn,  128  Mich.  57,  87  N.  W.  88,  92  Am. 
St.  Rep.  443;  HeUman  y.  Pruyn,  122  Mich. 
301,  81  N.  W.  97,  80  Am.  St  Rep.  570;  Getty 
V.  Rountree,  2  Phi,  (Wis.)  379.  54  Am.  Dec. 
138;   Johnson  t.  Sproull,  60  Mo.  App.  121. 
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Under  the  facts  of  this  case,  we  think  It  is 
clear  that  there  was  an  implied  warranty 
that  the  fruit  trees  were  of  a  quality  and 
condition  that  would  grow  and  develop  to 
frult-beartng  if  properly  planted  and  cul- 
tivated and  cared  for  after  such  plantiifg. 
An  implied  warranty  arises  out  of  a  state 
of  facts  which  show  the  Intention  of  the 
parties  to  be  that  the  article  ordered  is  of 
the  kind  and  quality  ordered  and  fit  and 
suitable  for  the  purpose  for  which  it  is  or- 
dered. 

[6]  There  can  be  no  question,  we  think,  but 
that  a  nurseryman  growing  young  fruit  trees 
for  the  purpose  of  sale  to  persons  desiring  to 
cultivate  a  commercial  fruit  orchard  with  a 
view  of  raising  fruit  for  commercial  purpos- 
es is  presumed  to  have  produced  such  young 
fruit  trees  for  the  purpose  of  developing  into 
commercial  trees;  that  is,  trees  that  will  pro- 
duce fruit  suitable  for  commercial  purpos- 
es, and  that  in  selling  such  trees  for  that 
purpose  the  nurseryman  intends  and  repre- 
sents that  they  shall  be  suitable  and  adapt- 
ed to  the  purpose  for  which  they  are  sold 
and  of  the  kind  and  quality  which  produces 
the  purpose  for  which  they  were  originally 
produced,  and  in  such  a  physical  condition 
that  they  will  grow  after  being  transplanted, 
if  ordinary  care  and  attention  is  given  them 
in  their  planting  and  cultivation.  There  can 
be  no  doubt,  we  think,  but  that  an  orchardlst 
or  farmer  or  any  other  person  purchasing 
fruit  trees  for  the  purpose  of  raising  a  com- 
mercial orchard  purchases  such  trees  for 
the  purpose  of  growing  and  developing  a 
commercial  orchard  with  a  view  of  profit, 
and  with  a  belief  that  such  trees  are  in  such 
condition  that  they  will  grow  if  properly 
planted  and  cultivated.  This  being  the  in- 
tention of  both  the  seller  and  the  purchaser 
at  the  time  the  contract  of  purchase  is  made, 
it  clearly  implies  a  warranty  on  the  part  of 
the  seller  that  they  are  of  the  kind  and  qual- 
ity of  trees  for  the  use  for  which  they  are 
purchased,  and  in  a  healthy  and  growing 
condition  at  the  time  they  are  sold  and  de- 
livered to  the  purchaser,  and  that  the  pur- 
pose of  the  parties  to  the  contract  was  made 
a  part  of  the  contract  of  purchase  and  sale, 
and  constituted  a  warranty  on  the  part  of 
the  seller  that  the  fruit  trees  ordered  and 
sold  were  of  the  kind  and  in  the  condition 
contemplated  by  both  the  parties  when  the 
contract  was  made.  Woleott  v.  Mount,  36 
N.  J.  Law,  262,  13  Am.  Rep.  438;  Id.,  38  N. 
J.  Law,  496,  20  Am.  Rep.  42.5;  Van  Wyck  v. 
Allen,  69  N.  T.  61,  25  Am.  Rep.  136;  White 
v.  Miller,  7  Hun  (N.  Y.)  427;  Id.,  71  N.  Y. 
118,  27  Am.  Rep.  13;  Whitaker  v.  McCormlck, 
6  Mo.  App.  114;  Hawkins  v.  Pemberton,  51 
N.  Y.  198,  10  Am.  Rep.  595;  Harrington  v. 
Smith,  138  Mass.  92,  and  autliorities  previ- 
ously cited. 

Conceding,  therefore,  under  the  facts  of 
this  case,  that  there  was  an  implied  warran- 
ty, the  evidence  clearly  shows  no  conflict  in 
the  testimony  uik>u  the  particular  fact  that 


all  the  trees  received  were  not  In  a  bealthy 
and  growing  condition  at  the  time  they  were 
received,  but  were  in  a  bad  condition  and 
unfit  for  planting,  and  that,  because  of  such 
condition,  about  one-half  of  the  same  did  not 
grow,  and  died,  and  that  this  resulted  from 
the  condition  of  the  trees  at  the  time  they 
were  received,  and  was  not  the  result  of  any 
fault  or  neglect  or  want  of  care  on  the  part 
of  appellant  after  the  same  were  received, 
and  that  there  was  a  clear  an^  unquestion- 
able breach  of  the  implied  warranty  given  by 
the  respondent  at  the  time  the  contract  of 
sale  was  made,  and  that  there  is  no  evidence 
In  this  case  which  can  in  any  way  Justify  the 
verdict  of  the  Jury  in  finding  that  there  was 
due  the  respondent  from  the  appellant  the 
full  price  for  all  the  trees  sold  and  received. 
At  most,  the  respondent  should  not  have  re- 
covered more  than  one-half  of  the  value  of 
the  trees  purchased,  and  there  is  no  evidence 
whatever  supporting  such  right  of  recovery 
beyond  one-half  of  the  purchase  price. 

[I]  It  is  argued  by  counsel  for  respondent 
that,  inasmuch  as  the  appellant  received  the 
trees  upon  their  delivery,  such  act  was  a 
waiver  of  any  implied  warranty.  We  tliink 
the  weight  of  authority,  under  the  facts  of 
this  case,  holds  clearly  that  the  acceptance 
of  the  goods  does  not  waive  the  warranty, 
and  that  the  warranty  survives  the  accept- 
ance, and  where,  as  in  this  case,  the  trees 
upon  their  arrival  at  the  place  of  delivery 
were  found  to  be  In  bad  condition  and  unfit 
for  replanting,  in  whole  or  in  part,  the  ap- 
pellant had  the  option  either  to  reject  them 
or  to  receive  them  and  rely  upon  the  war- 
ranty. And,  if  there  was  no  waiver  of  this 
right,  the  appellant  might  bring  an  action 
against  the  respondent  to  recover  damages 
for  breach  of  the  warranty,  or  set  up  a  coun- 
terclaim for  such  damages  in  an  action 
brought  by  the  respondent  for  the  purchase 
price  of  the  trees.  English  v.  Spokane  Com- 
mis.  Co.,  57  Fed.  451,  6  C.  C.  A.  416;  North- 
western Cordage  Co.  v.  Rice,  5  N.  D.  432. 
67  N.  W.  298,  57  Am.  St.  Rep.  563;  Fairbanks 
Canning  Co.  v.  Metzger,  118  N.  Y.  260,  23 
N.  E.  750,  16  Am.  St.  Rep.  753;  Bushman 
V.  Taylor,  2  Ind.  App.  12,  28  N.  E.  97,  50 
Am.  St  Rep.  228;  Tacoma  Coal  Co.  v.  Brad- 
ley, 2  Wash.  600,  27  Pac.  454,  26  Am.  St. 
Rep.  890;  Woodruff  v.  Oraddy,  91  Ga.  333, 
17  S.  E.  264,  44  Am.  St.  Rep.  33;  Morse  T. 
Moore,  83  Me.  473,  22  Atl.  362,  13  L.  R.  A. 
224,  23  Am.  St.  Rep.  783;  Muiler  v.  Eno,  14 
N.  Y.  597;  Getty  v.  Rountree,  2  Phi.  (WIs.» 
379,  54  Am.  Dec.  138;  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  1255;  35  Cyc.  423.  429,  430. 

[7]  It  is  clear  that  at  the  time  the  trees 
were  received  by  appellant  he  could  not  defi- 
nitely determine  whether  the  trees  had  reach- 
ed that  stage  of  decay  which  would  prevent 
them  from  growing,  and  that  he  had  the 
right  to  receive  them,  and  ascertain  whetber 
or  not  their  condition  at  the  time  he  did  re- 
ceive them  was  such  as  to  prevent  their  re- 
covery from  such  condition  by  proper  care 
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thereafter.  Shearer  ▼.  Park  Nursery  Co., 
103  Cal.  416,  37  Pac.  412,  42  Am.  St  Rep. 
125,  and  other  cases  cited  above. 

[•]  It  appears  from  the  evidence  In  this 
ease,  and  upon  which  there  is  no  conflict, 
that  the  Jury  In  arriving  at  their  verdict 
figured  the  amount  due  the  plaintiff  as  the 
purobase  price,  with  interest  from  the  date 
of  delivery  to  the  time  of  trial,  and  that  no 
damages  were  allowed  to  the  appellant  upon 
his  cross-complaint  for  the  loss  he  sustained 
by  reason  of  the  fact  that  many  of  the  trees 
were  in  a  condition  at  the  time  they  were 
received  which  made  It  Impossible  for  the  ap- 
pellant to  make  such  trees  grow  after  plant- 
ing. There  is  evidence  in  the  record,  and 
upon  which  there  is  no  conflict,  which  shows 
that  the  appellant's  damage  and  loss,  sus- 
tained by  reason  of  the  failure  of  the  trees 
to  grow,  was  $1  for  each  tree  which  died  aft- 
er planting,  and  the  jury  made  no  allowance 
upon  this  question,  and  the  evidence  does 
not  support  the  verdict  of  the  Jury  in  this 
regard.  It  is  clear  in  a  case  of  this  kind 
that,  where  the  evidence  shows  the  loss,  it 
may  be  recovered  upon  the  cross-complaint 
and  counterclaim  made,  upon  the  evidence 
showing  breach  of  warranty  and  loss.  The 
court  also  instructed  the  Jury  upon  the  ques- 
tion of  damages  and  directed  the  Jury  as  to 
the  right  of  the  appellant  to  recover  for  such 
loss,  and  the  trial  Jury  seems  to  have  dis- 
regarded this  instruction  entirely  and  failed 
and  refused  to  find  upon  this  question,  not- 
withstanding the  fact  that  the  evidence  was 
all  upon  one  side  upon  this  question,  and  was 
in  no  way  contradicted  or  attempted  to  be 
disproven  by  the  respondent  Shaw  v.  Smith, 
45  Kan.  334,  25  Pac.  886,  11  L.  R.  A.  681; 
Shearer  v.  Park  Nursery  Co.,  103  Cal.  415, 
37  Pac.  412,  42  Am.  St  Rep.  125;  Heilman 
V.  Pruyn,  122  Mich.  301,  8i  N.  W.  97,  80  Am, 
St  Rep.  507;  Long  v.  Pruyn,  128  Mich.  57, 
87  N.  W.  88,  92  Am.  St  Rep.  443.  It  is  ap- 
parent in  this  case  that  the  verdict  of  the 
Jury  is  not  in  accordance  with  the  evidence, 
and  the  Jury  also  did  not  follow  the  law  as 
directed  b^  the  instructions  of  the  trial 
court.  For  these  reasons,  we  are  clearly  of 
the  opinion  that  the  Judgment  must  be  re- 
versed, and  a  new  trial  granted. 

[9]  By  the  record  in  this  case,  our  atten- 
tion is  called  to  the  fact  that  upon  the  trial 
counsel  for  appellant  attempted  a  number  of 
times  to  introduce  in  evidence  the  original 
letters,  or  copies  of  letters,  written  by  Camp- 
bell to  Hartley,  and  by  Hartley  to  respond- 
ent in  this  case,  and  the  court  refused  to 
admit  such  letters  upon  objection  made  by 
counsel  for  resiK>ndent,  upon  the  ground  that 
the  warranty  had  not  been  proven.  The 
court  was  clearly  in  error  in  refusing  the 
offers  made.  These  letters  and  orders  were 
part  of  the  transaction  of  purchase  and  sale 
of  the  trees  in  controversy,  and  the  letter 
from  Campbell  to  Hartley  was  the  inception 


of  the  transaction,  and  upon  this  letter  Hart- 
ley wrote  to  the  respondent  and  upon  Hart- 
ley's letter  the  respondent  filled  the  order  as 
directed  In  the  Hartley  letter,  and  these  two 
letters  were  the  conditions  and  requirements 
which  entered  into  the  contract  and  which 
were  accepted  by  the  respondent  and  became 
a  part  of  the  contract  of  sale,  and  should 
have  been  received  in  evidence  in  their  reg- 
ular order,  and  as  presented  by  the  appellant 
at  the  trial.  In  a  retrial  of  the  case,  if  such 
letters  should  be  offered,  they  should  be  re- 
ceived as  the  specific  acts  of  the  parties  In 
making  the  contract,  and  the  steps  which 
were  taken  which  led  up  to  the  making  of 
the  order  for  the  trees  and  the  filling  of  such 
order  by  shipping  such  trees. 

The  Judgment  in  this  case  Is  therefore  re- 
versed, and  a  new  trial  is  granted.  Costa 
awarded  to  appellant 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 


(21  Idaho,  512) 
HANES  V.  IDAHO  IRR  CO.,  Limited. 
(Supreme  Court  of  Idaho.     March  19,  1912.) 

(Syllahut  hy  the  Court.) 

1.  Action  (§  27*)— Natobk  and  Fobm— Con- 
TBACT  OR  Tort. 

Hcldi  that  this  is  aA  action  on  contract 
and  not  in  tort 

[Ed.    Note.— For    other    cases,    see    Action, 
Cent  Dig.  §§  160-195;   Dec.  Dig.  {  27,*) 

2.  Waters  and  Water  Courses  (§  261*)— 
Irrigation— Failure  to  Supply  Water. 

Under  the  Carey  Land  Act  of  Congress 
(Act  Aug.  18,  1804,  c.  301,  §  4,  28  Stat.  422 
[U.  S.  Comp.  St.  1901,  p.  1554])  and  the  statutes 
of  the  state  in  regard  thereto,  a  plan  or  scheme 
is  provided  for  the  reclamation  of  desert  lauds; 
and  where  a  conatruction  company  has  entered 
into  a  contract  with  the  state  to  construct  an 
irrigation  system  for  the  reclamation  of  cer- 
tain lands,  and  has  agreed  to  organize  an  op- 
erating company  to  which  said  system  and  the 
water  connected  therewith  shall  be  transferred, 
to  be  held  for  the  settlers  upon  the  lands  in- 
cluded within  said  system,  and  has  also  re- 
served the  right  to  furnish  water  to  settlers 
prior  to  the  time  that  said  system  is  trans- 
ferred to  the  operating  company,  and  the  con- 
struction company  notifies  the  settler  that  it 
will  furnish  water  for  an  irrigation  season  be- 
ginning on  the  first  of  April  and  the  settler 
prepares  his  land  and  purchases  fruit  trees 
and  sets  them  out  on  said  land,  and  the  com- 
pany fails  to  furnish  water  in  accordance  with 
its  contract,  it  is  liable  for  the  damages  sus- 
tained by  the  settler. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  261.*] 

3.  Irrigation- Settler's  Contract. 

Under  the  provisions  of  the  settler's  con- 
tract, it  is  provided  that  interest  from  April 
1,  1909,  at  6  per  cent,  per  annum  may  be 
charged  on  balance  of  purchase  price  if  water 
is  available  from  the  canals  of  the  company 
for  use  during  the  irrigation  season  of  19<^, 
ai^d,  if  not  available  for  that  season,  that  in- 
terest shall  commence  when  water  is  available. 

4.  Irrigation— Settleb's  Contract. 

It  is  provided  in  said  settler's  contract 
that  the  state  agreement  and  the  laws  of 
Idaho  are  made  a  part  of  such  contract,  and 
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they  shall  be  regarded  as  defining  the  rights 

of  the  respectire  parties. 

6.  Waters  and  Wateb  Coubbes  (§  257*)— 

iBRioATiON — Contracts — Construction. 
That  provision  of  the  state  contract  which 
authorizes  the  irrigation  company  to  charge 
and  assess  the  purchasers  of  water  rights  in 
said  system  not  to  exceed  35  cents  per  acre 
per  season  for  each  acre  of  land  for  which  a 
water  right  has  been  purchased  for  mainte- 
nance  purposes  does  not  require  the  purchaser 
of  a  water  right  to  pay  such  maintenance  fee 
or  charge  until  the  same  has  been  fixed  by 
the  company. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  312;  Dec  Dig.  i 
257.*] 

6.  Waters  and  Wateb  Courses  (§  232*)— 
Ibriqation — Contracts— Construction. 

Held,  under  the  provisions  of  said  con- 
tract with  the  state,  that  the  construction 
company  had  the  absolute  control  of  the  op- 
erating company  at  the  time  the  damages  sued 
for  in  this  action  occurred. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  321.  322:  Dec. 
Dig.  S  232.*] 

7.  Waters  and  Water  Courses  (t  261*)— 
Irbigation— Failure  to  Supplt  Water. 

The  construction  company  under  the  pro- 
visions of  said  contract  with  the  state  was 
authorized  to  operate  said  system  prior  to  its 
being  turned  ovtir  to  the  operating  company. 
Held,  that  if  it  i/ndertook  to  do  so,  and  failed 
through  its  fault  to  furnish  water  as  required 
by  said  contract,  it  was  liable  for  damages  to 
the  settler  in  case  he  sustained  any. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  261.*] 

8.  Waters  and  Wateb  Courses  (|  254*)— 
Irrigation  —  Duties  or  Irrigation  Cou- 

PANY. 

Under  the  provisions  of  section  1628,  Rev. 
Codes,  it  is  made  the  duty  of  a  Carey  Act  Ir- 
rigation company  to  notify  the  settler  when 
water  is  ready  for  delivery,  in  order  that  the 
settler  may  improve  his  land,  and  make  the 
reclamation  required  in  order  to  secure  title 
from  the  state  to  his  land. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  311;  Dec.  Dig.  § 
254.*] 

9.  Waters  and  Water  Courses  (S  257*)— 
BtRioATiON  —  Notice  by  Irrigation  Com- 
pany. 

The  giving  of  such  notice  under  the  con- 
tract and  law  served  to  fix  the  time  within 
which  the  the  settler  must  cultivate  and  re- 
claim his  land,  and  also  fixes  the  time,  if  water 
is  furnished,  when  interest  shall  begin  on  de- 
ferred payments  on  his  water  contract,  and 
it  was  the  duty  of  the  construction  company 
to  furnish  the  water  after  it  had  given  the  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  312;  Dec.  Dig.  § 
257.*] 

10.  Waters  and  Water  Courses  (S  254*)— 
Irrigation- Contracts. 

Under  said  state  contract,  the  construc- 
tion company  was  required  to  supply  water  and 
an  irrigation  system. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  311;  Dec.  Dig. 
{  254.*] 

11.  Waters  and  Water  Courses  (J  254*)— 
Irrigation— Failure  to  Supply  Water. 

Held,  that  in  the  operation  of  said  canal 
and  the  furnishing  of  water  the  construction 
company  was  a  quasi  public  service  corpora- 
tion, and,  under  the  state  contract,   the   con- 


struction company  was  bound  to  constmet  its 
works  in  accordance  with  said  contract  and 
damages  resulting  from  a  failure  to  do  so  may 
be  recovered  by  the  person  injured,  and  if  its 
system  was  constructed,  and  it  bad  water  and 
had  notified  the  settler  that  it  was  ready  to 
deliver  it,  and  the  settler  was  thereafter  dam- 
aged by  failure  to  get  it  he  may  recover  his 
damages. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  311;   Dec  Dig.  i 

12.  Waters  and  Wateb  Courses  (8  263*)— 
Irrioation— P'ailure  to  Supply  Water- 
Sufficiency  OF  Evidence. 

Held,  that  the  evidence  is  sufficient  to 
sustain  the  verdict 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  324;  Dec  Dig. 
i  263.*) 

13.  Instructions  Correct. 

Held,  that  the  instructions  given  by  the 
court  correctly  stated  the  law. 

14.  Waters  and  Water  Courses  (|  263*)— 
Irrigation— Failure, TO  Supply  Wateb- 
Damages. 

The  measure  of  damages  for  the  destruc- 
tion of  apple  trees  for  want  of  water,  which 
have  been  planted  and  in  a  condition  to  grow, 
is  what  such  destroyed  trees  were  worth  on 
the  premises  in  their  growing  state  at  the  time 
of  the  destruction,  and  in  determining  that 
question  there  may  be  taken  into  consideration 
the  difference  in  the  value  of  the  land  immedi- 
ately before  the  trees  "were  planted,  and  the 
value  of  the  land  after  the  trees  were  planted, 
which  increased  value  results  wholly  by  reason 
of  the  planting  of  the  trees  in  a  growing  condi- 
tion, and  not  an  increase  in  the  value  of  the 
land  occasioned  by  anything  else. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  824;  Dec  Dig. 
i  263.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  Edward  A.  Walters,  Jndge. 

Action  by  Virginia  A.  Hanes  against  the 
Idaho  Irrigation  Company,  Limited.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

N.  M.  Ruick,  of  Boise,  and  F.  T.  Disney, 
of  Shoshone,  for  appellant.  E.  V.  Wilcox, 
of  Wendell,  Stockslager  &  Bowen,  of  Twin 
Falls,  and  Angel  &  Lamme,  of  Halley,  for 
respondent  S.  U.  Hays,  of  Boise,  amicus 
curiffi. 

SULLIVAN,  J.  This  Is  in  action  to  recov- 
er damages  for  the  loss  of  certain  fruit  trees 
set  out  on  the  lands  of  plaintiff  and  the  loss 
alleged  to  have  occurred  by  reason  of  a  fail- 
ure  of  the  defendant  company  to  furnish  wa- 
ter for  the  Irrigation  of  said  trees,  as  pro- 
vided by  contract 

The  appellant  corporation  Is  engaged  In 
the  construction  and  operation  of  a  system 
of  canals  and  irrigation  works  in  Lincoln 
county  for  the  reclamation  of  a  large  tract 
of  land  under  the  Carey  Act,  having  entered 
into  a  contract  with  the  State  Land  Board 
for  that  purpose  on  August  1,  1907.  The 
respondent  is  a  purchaser  and  bolder  of  a 
water  right  contract  from  the  appellant,  and 
brings  her  suit  against  appellant  for  dam- 
ages resulting  from  a  failure  on  the  part  of 
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appellant  to  fulfill  tbe  obligations  of  its  con- 
tract witb  ber.  It  appears  from  ber  com- 
plaint that  sbe  purcbased  a  water  rigbt  from 
appellant  on  January  29,  1909,  for  tbe  Irri- 
gation of  40  acres  of  Carey  Act  land,  tben 
entered  by  ber  under  tbe  state  law.  Sbe 
pleads  ber  contract  of  purcbase  and  tbe  con- 
tract between  tbe  State  Land  Board  and  tbe 
Irrigation  Company  according  to  tbeir  legal 
effect,  and  alleges  that  on  the  15tb  of  March, 
1909,  sbe  was  notified  by  api>eUant  that  wa- 
ter would  be  ready  for  ber  land  under  ber 
said  contract  for  tbe  irrigation  season  of 
1900,  which  season  opened  April  Ist,  and, 
relying  thereon,  she  planted  2,700  apple  trees; 
that  she  was  unable  to  secure  water  to  irri- 
gate said  trees,  and  by  reason  thereof  ber 
trees  were  destroyed;  that,  If  she  bad  been 
able  to  secure  tbe  amount  of  water  contem- 
plated by  her  contract,  ber  trees  would  have 
lived  and  thrived.  Sbe  prays  for  damages  in 
tbe  sum  of  $1,500.  Tbe  answer  of  tbe  de- 
fendant corporation  admits  tbe  making  of 
the  contract  with  the  state  and  witb  the 
plaintiff,  and  attaches  a  copy  of  each  con- 
tract as  a  part  of  said  answer,  and  avers  that 
those  contracts  constitute  tbe  sole  and  only 
contracts  existing  between  the  state  and  tbe 
defendant  and  between  tbe  defendant  and 
plaintiff  relating  to  water  for  said  forty-acre 
tract  of  land;  admits  that  tbe  defendant  cor- 
poration is  in  possession,  ownership,  and 
control  of  tbe  irrigation  works  constructed 
and  to  be  constructed  under  said  contract 
with  tbe  state,  subject  to  tbe  rights  of  the 
entryman,  and  is  also  in  possession  and  con- 
trol of  tbe  majority  of  the  shares  of  tbe  Big 
Wood  River  Reservoir  &  Canal  Company, 
Limited,  and  in  actual  control  of  tbe  last- 
named  company,  in  pursuance  of  the  provi- 
sions of  said  state  contract;  admits  that  on 
or  about  March  15,  1909,  it  notified  plaintiff 
that  water  would  be  available  for  the  irriga- 
tion of  said  lands  of  plaintiff  for  tbe  irriga- 
tion season  of  1909,  a  copy  of  which  notice 
Is  attached  to  said  answer;  denies  that  the 
plaintiff  Aotified  tbe  defendant  corporation 
that  sbe  desired  the  use  of  said  water  for 
ber  lands  for  said  season  of  1909,  or  that  she 
intended  to  cultivate  said  lands  or  set  out 
an  orchard  thereon;  and  denies  on  informa- 
tion and  belief  the  setting  out  of  said 
trees,  and  that  tbe  defendant  failed  to  keep 
said  irrigation  system  in  repair  or  that 
plaintiff  was  unable  to  procure  water  for 
ber  lands,  and  denies  that  the  defendant  cor- 
poration, under  tbe  terms  of  said  contracts 
and  notice,  or  either  of  them,  was  under 
obligations  or  required  to  furnish  water  to 
plaintiff  for  the  irrigation  season  of  1909, 
and  denies  that  the  plaintiff  has  complied 
witb  tbe  terms  of  her  said  agreement  or  of- 
fered to  comply  therewith,  or  paid  or  offered 
to  pay  or  tendered  tbe  amount  of  the  annual 
maintenance  which  is  required  by  the  terms 
of  said  contracts;  and  avers  that  the  plain- 
tiff entirely  failed  to  make  the  payment  de- 
nominated tbe  "first  deferred  payment"  or 


any  payment,  as  provided  for  in  said  con- 
tracts as  a  condition  upon  which  water  wag 
to  be  supplied  to  entrymen  under  said  irri- 
gation system.  It  also  denies  that  proper 
care  and  attention  were  given  to  said  trees, 
or  that  the  same  would  have  lived  under  the 
most  favorable  conditions  of  water  supply, 
and  alleges  that,  if  any  trees  were  planted, 
tbe  same  were  Inferior  in  growth  and  quali- 
ty and  did  not  possess  suificient  life  to  live 
and  thrive,  and  that  proper  care  was  not 
taken  in  planting  the  same;  denies  that  tbe 
destruction  of  said  trees  was  due  to  the  fail- 
ure of  said  defendant  to  deliver  sufUclent 
water  for  tbe  irrigation  of  the  same,  and 
that  plaintiff  has  suffered  any  damages  by 
reason  of  tbe  acts  of  appellant.  Itpon  tbe 
Issues  made  by  tbe  pleadings,  tbe  case  was 
tried  by  a  Jury,  which  returned  a  verdict  in 
favor  of  the  plaintiff  for  ¥900.  A  motion  for 
a  new  trial  was  denied,  and  this  appeal  is 
from  the  order  denying  tbe  new  trial,  and 
from  tbe  Judgment. 

[1]  1.  It  is  conceded  by  counsel  for  both 
parties  that  tbe  plaintiff  seeks  to  recover  in 
this  action  upon  a  breach  of  contract  to  de- 
liver water,  and  tbe  trial  court  proceeded 
in  tbe  trial  of  tbe  case  upon  the  theory  that 
It  was  an  action  on  contract;  but  counsel 
who  appears  as  a  friend  of  the  court  con- 
tends that  this  is  an  action  In  tort,  and  not 
on  contract.  Tbe  allegations  of  the  com- 
plaint charge  a  breach  of  said  contracts  in 
three  particulars:  (1)  Failure  to  keep  tbe 
irrigation  system  in  proper  repair  and  con- 
dition; (2)  failure  to  construct  its  system 
so  that  water  would  be  available  therefrom, 
as  contemplated  by  tbe  contract;  (3)  failure 
to  make  water  available.  Tbe  contract, 
among  other  things,  was  for  the  delivery  of 
water  to  the  respondent  upon  notice  by  ap- 
pellant, and  it  Is  clear  that  under  tbe  allega- 
tions of  tbe  complaint  and  denials  and  aver- 
ments of  tbe  answer  this  was  intended  as 
an  action  on  tbe  contract  and  not  one  in 
tort  It  is  stated  by  the  text-writers  and 
courts  that  tbey  have  been  unable  to  find 
any  accurate  and  perfect  definition  of  a  tort. 
It  is  said  that  between  actions  plainly  ex 
contractu  and  those  as  clearly  ex  dellctu, 
there  exists  what  has  been  termed  a  border- 
land, where  lines  of  distinction  are  shadowy 
and  obscure,  and  the  tort  and  the  contract 
so  approach  each  other  and  become  so  near- 
ly coincident  as  to  make  tbeir  practical  sep- 
aration somewhat  difficult.  38  Cyc.  p.  416; 
Moak's  Underbill  on  Torts,  p.  23.  A  tort 
has  been  defined  as  "tbe  infringement  of  a 
right  created  otherwise  than  by  contract;" 
and  again,  "A  wrong  independent  of  con- 
tcact,"  38  Cyc.  415,  and  notes.  In  the  case 
at  bar  the  plaintiff  by  contract  agreed  to  de- 
liver certain  water  to  tbe  respondent  at  a 
certain  time,  which  time  was  to  be  deter- 
mined by  written  notice.  Tbe  water  was 
not  delivered.  The  violation  was  clearly 
that  of  contract  under  tbe  allegations  of  the 
coniplabit,  and  the  failure  to  deliver  water 
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was  not  a  wrong  independent  of  the  con- 
tract, but  a  wrong  In  violation  of  it. 

2.  The  decision  of  this  case  depends  large- 
ly upon  the  proper  construction  of  a  con- 
tract made  by  the  state  of  Idaho,  through  the 
State  Board  of  Land  Commissioners,  with 
the  Idaho  Irrigation  Company,  and  a  con- 
tract of  the  Idaho  Irrigation  Company  with 
respondent,  und^  what  is  linown  as  the 
Carey  Act  of  Congress  and  the  laws  of  this 
stat^  We  shflU  hereafter,  for  convenience, 
refer  to  the  State  Board  of  Land  Commis- 
sioners as  the  "state,"  the  Idaho  Irrigation 
Company  as  the  "Irrigation  Company,"  the 
agreement  ttetween  the  state  and  said  Irri- 
gation Company  as  the  "state  agreement" 
and  the  Big  Wood  River  Reservoir  &  Canal 
Company,  Limited,  as  the  "Operating  Com- 
pany," and  to  the  plaintiff  as  the  respondent 
«r  settler,  and  the  agreement  between  the 
plaintiff  and  the  Irrigation  Company  as  the 
■"settler's  agreement." 

[2]  The  act  of  Congress  known  as  the  Car- 
ey Act,  approved  August  18,  1894  (28  Stat. 
U.  S.  372-422),  provided  a  scheme  for  the 
reclamation  of  certain  desert  lands  of  the 
public  domain,  whereby  it  was  proposed  to 
patent  to  the  several  states  named  therein 
such  desert  land  as  each  state  might  cause 
to  be  irrigated,  reclaimed,  occupied,  cultivat- 
ed, and  actually  settled  uiKtn.  By  an  amend- 
ment to  said  act,  passed  in  1897,  a  lien  or 
Hens  were  authorized  to  be  created  by  the 
-state  against  the  land  reclaimed,  for  the  ac- 
tual cost  and  necessary  expense  of  reclama- 
tion and  reasonable  interest  thereon.  Said 
act  was  amended  again  by  Congress  by  an 
act  approved  March  3,  1901  (Act  March  3, 
1901,  c.  853,  i  3,  31  Stat.  U.  S.  1188  [U.  S. 
Comp.  St.  1901,  p.  1557]),  fixing  the  date  at 
which  the  time  shall  begin  to  run  for  the 
10-year  period  given  for  the  reclamation  of 
such  lands.  The  Legislature  of  the  state  of 
Idaho,  at  its  third  session,  accepted  said 
grant  of  Congress  and  supplemented  the  con- 
gressional act  by  legislation  which  enables 
the  state  to  make  selections  of  such  desert 
lands  as  are  susceptible  of  reclamation,  and 
provides  for  the  reclamation,  settlement,  and 
dlsi>osal  of  the  same.  The  selection,  mail- 
agement,  and  disposal  of  such  lands  are 
vested  in  the  State  Board  of  Land  Commis- 
sioners, who  are  authorized  to  make  such 
rules  and  regulations  as  may  be  necessary 
in  order  to  carry  out  the  purposes  of  the 
law.  The  state  law  provides  means  where- 
by irrigation  works  may  be  constructed  for 
the  reclamation  of  such  lands  by  any  in- 
dividual, association,  or  company  under  the 
supervision  of  the  state.  Any  such  party 
desiring  to  take  advantage  of  the  provisions 
of  said  law  is  required  to  file  a  proposal 
with  the  State  Board  of  Land  Commission- 
ers, asking  for  a  withdrawal  from  the  pub- 
lic domain  of  the  lands  which  it  is  desired 
to  reclaim.  This  proposal  must  describe  the 
source  of  the  water  supply,  the  lands  to  be 
reclaimed,  and  the  works  by  which  it  is  pro- 


posed to  reclaim  the  same;  also,  an  esti- 
mate of  the  cost  of  the  same  and  the  price 
at  which  water  rights  will  be  sold  to  those 
who  settle  upon  the  lands.  Sucb  proposal 
must  be  accompanied  by  proper  maps,  plans, 
and  estimates.  The  law  provides  that  such 
proposals  shall  not  be  approved  by  the  board 
unless  they  first  meet  the  approval  of  the 
state  engineer,  who  must  examine  and  re- 
port fully  to  the  board  upon  all  that  relates 
to  said  matter.  See  section  1613,  Kev.  Codes 
et  seq.  If  the  proposal  is  favorably  receiv- 
ed by  the  board,  application  will  be  made 
to  the  Secretary  of  the  Interior  by  the  state 
for  the  segregation  from  the  public  domain 
of  the  lands  described  in  such  application. 
As  soon  as  such  lands  shall  have  been  per- 
manently withdrawn  from  the  operation  of 
the  public  land  laws  of  the  United  States 
and  placed  under  the  supervision  of  the 
Carey  act,  the  state  will  enter  into  a  con- 
tract with  the  parties  who  desire  to  con- 
struct the  irrigation  works  referred  to.  The 
company  entering  into  such  contract  with 
the  state  is  related  to  the  undertaking  sim- 
ply as  a  "construction  company"  (see  Rules 
&  Regulations  State  Board  Land  Comm'rs. 
1909,  p.  6),  whose  duty  it  will  be,  under  the 
provisions  of  the  state  law  and  terms  of  the 
contract,  to  build  a  canal ;  tlie  money  spent 
in  such  construction  being  secured  by  the 
land  which  the  canal  is  designated  to  Irri- 
gate. The  irrigation  works  when  completed 
and  the  water  connected  therewith  will  be 
sold  to  the  settlers  who  enter  the  land  at  a 
price  agreed  upon  by  the  construction  com- 
pany and  the  state.  Before  the  settler  may 
enter  the  land,  however,  he  must  contract  to 
purchase  a  share  in  such  works  and  water 
for  each  and  every  acre  of  land  which  he 
desires  to  enter,  each  share  representing  a 
certain  carrying  capacity  in  the  canal  sys- 
tem, which  in  every  case  must  be  sufliclent 
to  deliver  the  water  required  for  the  irriga- 
tion of  the  land.  The  plan  adopted  for  the 
administration  of  the  irrigation  works  while 
in  possession  of  the  construction  company, 
the  system  for  the  distribution  of  water 
from  the  canal  to  the  users,  and  all  contracts 
entered  Into  between  the  company  and  the 
owner  of  the  land  must  meet  the  approval 
of  the  state,  and,  under  the  supervision  of 
the  state,  such  Works  are  within  the  abso- 
lute control  of  the  construction  company  un- 
til the  system  is  transferred  to  the  operating 
company. 

Under  said  act  of  Clongress  and  the  amend- 
ments thereto  and  the  laws  of  the  state  of 
Idaho,  said  Irrigation  Company  filed  its  pro- 
posal with  the  State  Land  Board  as  re- 
(iulred  by  the  state  law  on  July  24,  1908. 
With  said  application  was  filed  list  No.  9,  in- 
cluding a  little  over  40,000  acres  of  land; 
list  No.  10,  filed  October  1,  1906.  which  In- 
cluded about  55,000  acres  of  land :  and  list 
No.  11,  filed  January  5,  1907,  including  a  lit- 
tle over  12.000  acres  of  land,  a.sking  for  the 
withdrawal  of  the  lauds  described  in  said 
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application  and  lists.  Said  proposal  was 
thereafter  amended  pursuant  to  an  applica- 
tion filed  with  said  board  on  January  6, 
1907,  and  other  lists  of  land  were  thereafter 
filed.  It  Is  conceded  that  said  proposal  was 
In  compliance  with  said  law  and  contained 
the  information  required  in  such  proposals, 
and  was  accompanied  by  proper  maps,  plans, 
and  estimates.  After  the  state  engineer  had 
made  his  report,  as  required  by  law,  to  the 
State  Board,  said  proposal  was  favorably  re- 
ceived by  the  board,  and  application  was 
made  to  the  Secretary  of  the  Interior  by  the 
state  for  the  segregation  from  the  public 
domain  of  the  lands  described  in  said  pro- 
posal and  lists,  and,  when  said  lands  were 
permanently  withdrawn  from  the  operation 
of  the  public  land  laws,  the  state  entered 
into  the  said'  contract  designated  as  the 
"state  agreement,"  with  said  Irrigation  Com- 
pany on  August  21,  1907,  and  the  Irrigation 
Company  is  named  therein  as  the  party  of 
the  second  part,  and  agreed  with  the  state 
"to  construct  a  dam,  reservoir,  and  irriga- 
tion system  hereinafter  referred  to  and  de- 
scribed and  to  provide  for  the  sale  of  shares 
or  water  rights  In  said  reservoir  and  irriga- 
tion system  from  time  to  time  as  and  in 
the  manner  hereinafter  provided,  to  persons 
filing  upon  portions  of  the  lands  hereinbe- 
fore described  and  referred  to ;  also  to  sup- 
ply water  from  said  irrigation  system  to  the 
owners  of  other  lands  and  not  described 
herein,  but  which  are  susceptible  of  irriga- 
tion from  this  system ;  such  shares  or  water 
rights  to  be  sold  on  the  terms  hereinafter 
specified,  and  finally  to  provide  the  manner 
of  transferring  the  ownership,  management 
and  control  of  said  Irrigation  system  to  the 
purchasers  of  said  shares  or  water  rights,  as 
hereinafter  provided."  Then  follow  certain 
specifications  for  the  construction  of  said 
system,  the  cost  of  which  Is  estimated  to  be 
about  1:2,000,000  "and  upwards,  which  in- 
cludes the  estimate  of  cost  of  distributing 
laterals  and  sublaterals  to  each  160-acre 
tract  for  the  whole  110,000  acres,"  as  herein- 
after provided."  Then  follow  the  dimen- 
sions of  the  canals.  It  is  also  provided  that: 
"Changes  may  be  made  In  these  speclflca- 
tions  from  time  to  time  by  agreement  be- 
tween the  state  engineer,  the  State  Land 
Board,  and  the  said  second  liarty,  such  chang- 
es, however,  not  to  impair  the  efiiciency  or 
durability  of  the  works  for  the  purposes  for 
which  they  are  intended."  It  Is  also  provid- 
ed that  the  main  canals  In  this  system  shall 
have  a  carrying  capacity,  when  completed, 
sufficient  to  deliver  simultaneously  one  sec- 
ond foot  of  water  for  every  80  acres  of  land 
described  in  the  contract,  together  with  all 
other  lands  susceptible  of  irrigation  from 
suld  canal. 

It  is  conceded  that  the  Irrigation  Company 
owns  a  right  to  divert  from  Big  Wood  river 
and  Malad  river  3,000  cubic  feet  per  second 
of  time  of  water.  It  is  also  provided  as  fol- 
lows:     "When    the    actual    construction    of 


said  ciinals  and  irrigation  works  shall  have 
been  Inaugurated  and  so  far  completed  as  to 
Insure  that  the  said  water  will  be  furnished 
the  hereinafter  described  lands,  the  said 
Board  of  Land  Commissioners  may  In  their 
discretion  cause  to  be  opened  for  settlement, 
by  advertisement  as  provided  by  law,  such 
portions  of  said  tract  as  they  deem  advisa- 
ble, in  every  case  the  opening  to  be '  under 
such  regulations  as  to  the  manner  of  said 
opening  as  shall  be  prescribed  by  the  State 
Board  of  Land  Commissioners."  It  will  be 
observed  that  this  provision  of  the  contract 
Is  a  very  wise  one,  both  for  the  Irrigation 
Company  and  for  the  state  and  the  settler, 
as  it  prohibits  the  sale  of  any  of  the  lands 
Included  within  such  segregation  until  "the 
actual  construction  of  said  canals  and  Irri- 
gation works  shall  have  been  Inaugurated 
and  so  far  completed  as  to  insure  that  the 
said  water  will  be  furnished  the  hereinafter 
described  lands."  The  Irrigation  Company 
was  anxious;  no  doubt,  to  make  a  sale  of  its 
water  rights  at  as  early  a  date  as  possible, 
thereby  getting  the  first  payment  on  such 
water  rights,  and  It  was  intended  on  the 
part  of  the  state  to  permit  no  lands  to  be 
sold  until  the  Irrigation  system  had  been 
completed  so  far  as  to  insure  water  for  the 
lands  sold  to  the  settler.  Under  said  state 
agreement  the  Irrigation  Company  agreed 
to  supply  water  to  the  lands  included  in  said 
list  No.  9  on  or  before  May  8,  1908,  and  to 
the  lands  included  in  lists  Nos.  10,  11,  and 
12  within  two  years  from  the  date  of  the 
contract  The  land  Involved  in  this  contro- 
versy is  included  in  said  list  No.  11,  and 
pursuant  to  said  state  agreement  the  Irri- 
gation Company  proceeded  with  the  construc- 
tion of  said  works  and  entered  Into  an  agree- 
ment with  the  respondent  Hanes  on  January 
29,  1909,  whereby  it  sold  to  her  40  shares  of 
the  capital  stock  of  the  Big  Wood  River  Res- 
ervoir &  Canal  Company,  which  company 
was  organized  as  provided  by  the  state  con- 
tract, and  Is  herein  designated  the  "Operat- 
ing Company."  Said  40  shares  represented 
one-half  of  a  cubic  foot  of  water  per  second 
of  time,  to  be  used  In  the  Irrigation  of  re- 
spondent's said  40-acre  tract  of  land. 

[3,  4]  The  respondent  agreed  to  pay  for  said 
shares  of  stock  the  sum  of  $1,400,  $120  there- 
of being  paid  in  cash,  leaving  a  balance  of 
$1,280  due  and  payable  in  annual  Install- 
ments, commencing  on  January  29,  1910, 
when  the  first  deferred  installment  of  $120, 
principal,  and  $63.57,  Interest,  became  due 
and  payable.  However,  It  is  provided  in  the 
contract  that  Interest  from  April  1,  1909,  at 
6  per  cent,  per  annum  may  be  charged  if 
water  is  available  from  said  reservoir  and 
canal  for  use  during  the  irrigation  season  of 
1909.  and,  if  not  available  for  said  season, 
interest  shall  commence  when  such  water  Is 
available.  It  is  further  agreed  that  no  pay- 
ment other  than  the  cash  payment  and  no 
interest  shall  be  required  to  be  paid  under 
said  contract  untU  the  water  is  available  for 
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distribution  at  a  point  within  one-half  mile 
of  each  legal  subdivision  of  160  acres,  and 
that  such  water  must  be  available  at  the  be- 
ginning of  such  Irrigation  season  in  order  to 
make  the  first  deferred  payment  become  due 
that  year;  and  It  Is  provided  that  the  pay- 
ments shall  be  advanced  in  time  according  to 
the  delay  In  the  delivery  of  the  water.  It 
is  also  agreed  that  upon  the  default  of  any 
payment  or  interest  thereon,  or  any  annual 
charge,  toll,  or  assessment  for  the  operation 
and  maintenance  of  the  irrigation  system,  the 
company  may  declare  the  entire  amount  of 
the  prlnciiwd  purchase  price  for  such  water 
rights  due,  and  may  proceed  to  collect  the 
same.  The  agreement  adopts  as  a  part 
thereof  the  agreement  between  the  state  and 
the  Irrigation  Company,  also  the  laws  of 
Idaho,  and  that  these  shall  be  regarded  as 
defining  the  rights  of  the  respective  parties. 
It  is  provided  In  the  ninth  subdivision  of 
the  state  agreement  as  follows:  "It  being 
necessary  to  provide  a  convenient  method  of 
transferring  the  ownership  and  control  of 
said  canal  from  the  said  party  of  the  second 
part  herein  to  the  purchasers  of  said  water 
rights  in  said  canal  and  for  determining  their 
rights  among  themselves  and  between  said 
purchasers  and  the  party  of  the  second  part 
herein,  for  the  purpose  of  operating  and 
maintaining  said  canal  during  the  period  of 
construction  and  afterwards  and  for  the  pur- 
pose of  levying  and  collecting  tolls,  charges 
and  assessments  for  the  carrying  on  and 
maintaining  of  said  canal  and  the  manage- 
ment and  operation  thereof,  it  Is  hereby  pro- 
vided that  as  soon  as  said  lands  are  ordered 
thrown  open  for  settlement,  a  corporation,  to 
be  known  as  the  Big  Wood  River  Reservoir 
&  Canal  Company,  Limited,  shall  be  formed 
at  the  expense  of  the  party  of  the  second 
part,  the  articles  of  Incorporation  of  said 
company  to  be  in  a  form  approved  by  the 
Attorney  General  of  the  state  of  Idaho;  that 
the  authorized  capital  stock  of  said  corpora- 
tion shall  be  one  hundred  twenty-five  thou- 
sand (125,000)  shares,  which  amoimt  is  in- 
tended to  represent  one  share  for  each  acre 
of  land  which  may  hereafter  be  irrigated 
from  said  canal.  The  entire  authorized 
amount  of  the  capital  stock  of  said  corpora- 
tion shall  be  delivered  to  the  party'  of  the 
second  part  herein  in  consideration  of  the 
covenants  and  agreements  herein  contained 
In  order  to  enable  it  to  deliver  to  purchasers 
of  water  rights  the  shares  of  stock  repre- 
senting the  same.  Said  shares  of  stock,  bow- 
ever,  shall  have  no  voting  power  and  shall 
not  have  force  and  effect  until  they  have 
been  sold  or  contracted  to  be  sold  to  pur- 
chasers of  land  under  this  Irrigation  system. 
At  the  time  of  the  purchase  of  any  water 
right  there  shall  be  Issued  to  the  purchaser 
thereof  one  share  of  the  capital  stock  of 
said  corporation  for  each  acre  of  land  en- 
tered or  filed  upon.  That  the  said  party  of 
the  second  part  herein  shall,  in  case  said 
water  rights  or  shares  of  stock  are  not  fully 


paid  for,  require  the  Ind<Mrsement  and  deliv- 
ery to  it  of  said  stock,  and  shall  at  the  same 
time,  require  of  said  purchaser  an  agreement 
that  until  thirty-five  per  cent  (35%)  of  the 
purchase  price  of  said  stock  has  been  paid 
the  said  party  of  the  second  part  herein  shall 
vote  said  stock  in  such  manner  as  It  may 
deem  proper  at  all  meetings  of  the  stockhold- 
ers of  said  corporation.  But  the  said  second 
party  hereto  nor  the  Big  Wood  River  Reser- 
voir &  C!anal  Company,  Limited,  cannot  in 
any  manner  control  any  of  the  said  system  so 
as  to  limit  the  liability  of  the  second  party 
under  the  terms  of  this  contract.  The  said 
Big  Wood  River  Reservoir  &  Canal  Company, 
Limited,  shall  have  the  management,  owner- 
ship, and  control,  as  above  set  out,  of  the, 
said  irrigation  system  as  fast  as  the  same  is 
completed  and  turned  over  to  it  for  operation 
by  the  said  party  of  the  second  part,  as  here- 
inafter provided.  Whenever  It  is  certified  by 
the  chief  engineer  of  the  company  and  the 
state  engineer  that  certain  portions  of  the 
said  irrigation  system  are  completed  for  the 
purposes  'Of  operation,  the  same  may,  with 
the  consent  of  the  State  Land  Board  l>e 
turned  over  to  the  said  Big  Wood  River  Res- 
ervoir &  Canal  Company,  Limited,  for  opera- 
tion. Such  transfer  and  operation,  however, 
shall  not  in  any  manner  lessen  the  responsi- 
bility of  the  said  second  party  with  reference 
to  the  terms  of  this  contract,  nor  shall  such 
consent  upon  the  part  of  the  State  Land 
Board  be  construed  as  a  final  acceptance  of 
such  portion  of  such  canal,  It  being  always 
understood  that  the  acceptance  of  said  irri- 
gation system  must  be  in  its  entirety  and 
that  the  bond  given  for  the  faithful  perform- 
ance of  the  said  contract  must  be  made  and 
be  liable  for  the  substantial  completion  of 
the  entire  irrigation  system." 

It  will  be  observed  from  those  provisions 
that  the  Irrigation  Company  had  the  -absolnte 
control  of  the  Operating  Company,  and  of 
everything  connected  therewith.  And  It  is 
provided  in  the  settler's  agreement  that  the 
Irrigation  Company  "will  cause  said  com- 
pany (the  Operating  Company)  to  keep  and 
maintain  the  said  Irrigation  system  in  good 
order  and  condition  and  to  cause  any  neces- 
sary repairs  thereto  to  be  made  as  soon  as 
practicable  and  expedient,"  and  It  is  provid- 
ed in  the  state  agreement  that  the  Operating 
Company  has  power  to  levy  the  necessary 
tolls,  charges,  and  assessments  on  all  users 
of  water  In  proportion  to  their  respective 
holdings  of  stock  whether  water  la  used  or 
not,  and  the  Irrigation  Comi)any  agrees  that 
no  charges  shall  be  made  for  the  delivery  of 
water  until  after  the  1st  of  April,  1909,  and 
that  thereafter  the  maintenance  shall  not  ex- 
ceed 35  cents  per  acre  so  long  as  the  Irri- 
gation Company  has  control  of  tbe  Operat- 
ing Company. 

[61  It  is  suggested  that  plaintiff  is  not  en- 
titled to  recover  in  this  action,  for  the  reason 
that  she  did  not  tender  on  the  1st  day  of 
April  said  35  cents  per  acre  for  maintenance 
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fees,  lliere  Is  notlilng  In  that  Contention,  as 
nnder  the  provisions  of  said  contract  the  com- 
pany '  was  authorized  to  charge  and  assess 
the.  purchasers  of  water  rights  in  said  system 
**not  to  exceed  the  sum  of  thlrty-flve  cents 
per  acre  for  each  acre  of  land  for  which  a 
water  right  has  been  purchased,  the  same  to 
become  due  at  the  beginning  of  each  irriga- 
tion season."  There  is  nothing  in  the  record 
to  show  t{iat  the  Irrigation  Company  had 
made  any  assessment  whatever  for  mainte- 
nance purposes,  and  the  plaintiff  evidently 
did  not  know  what  such  charges  would  be 
until  the  company  had  acted  in  that  regard 
and  fixed  the  charge  per  acre.  Had  the  com- 
pany fixed  the  charge  per  acr0  prior  to  the 
1st  of  April,  and  respondent  had  then  refused 
to  pay  such  charge,  a  different  question 
would  be  presented.  There  is  therefore  noth- 
ing in  that  contention  of  the  appellant.  The 
interest  and  first  deferred  payment  did  not 
become  due  until  January  29,  1910,  and  the 
respondent  was  not  required  to .  pay  until 
they  became  due. 

[I]  Under  the  provisions  of  the  said  state 
contract,  the  Irrigation  Company  had  absolute 
control  of  said  Operating  Company  at  the 
time  the  damages  sued  for  occurred.  But  it 
Is  contended  by  counsel  for  appellant  that  by 
tlie  terms  of  the  contract  with  the  state  the 
Irrigation  Company  was  only  a  construction 
company,  and  not  an  operating  company,  and 
that  all  liability  and  obligation  assumed  in 
the  operation  of  the  canal  rests  solely  with 
the  Operating  Company,  and  that,  if  there  is 
any  UablUty  for  damages  to  the  plaintiff  for 
the  failure  to  supply  her  with  water,  such 
liability  attaches  to  the  Operating  Company, 
and  not  to  the  Irrigation  Company. 

(7]  We  are  unable  to  agree  with  counsel 
in  that  contention.  Under  those  contracts, 
the  Operating  Company  was  as  helpless  as 
an  infant  at  the  time  the  damages  sued  for 
occurred.  It  did  nothing  and  could  do  noth- 
ing, as  it  was  absolutely  dominated  and  con- 
trolled by  the  Irrigation  Company.  Every- 
thing was  done  by  the  Irrigation  Company, 
and  not  by  the  Operating  Company.  The  Ir- 
rigation Company  agreed  to  construct  its 
system  and  famish  water  to  each  purchaser 
of  a  water  right  within  one-half  mile  of  his 
land;  and,  after  notice  to  the  settler  that 
its  system  was  ready  to  deliver  water  to 
him  for  an  irrigation  season  and  the  Irriga- 
tion Company  failed  to  deliver  it,  it  is  liable 
for  wliatever  damages  the  settler  sustained 
by  reason  of  its  failure  to  deliver  water  to 
him.  The  Irrigation  Company  ought  to  have 
known  whether  it  could  deliver  water  or  not 
before  it  gave  notice  to  the  settler  that  it 
would  deliver  water,  and  it  cannot  now  le- 
gally contend  that  the  settler  had  no  busi- 
ness to  give  any  attention  to  the  notice,  and 
that  if  he  were  foolish  enough  to  pay  any 
attention  to  it  and  prepare  to'  put  In  a  crop, 
or  did  put  In  a  crop,  and  it  failed  because 
of  the  failure   to  furnish  water,   he  must 
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stand  the  loss.  8u<di  a  holding  would  out- 
rage justice,  and  add  Insult  to  Injury.  The 
Irrigation  Company  was  the  one  that  caused 
the  Injury  by  giving  the  notice  that  It  would 
deliver  water,  and  such  an  injury  Is  not  ad 
damnum  absque  injuria.  Under  the  provi- 
sions of  said  state  agreement,  it  was  agreed 
that  neither  the  Irrigation  Company  nor  the 
Operating  Company  could  in  any  manner 
control  any  of  said  system  of  irrigation  so 
as  to  limit  the  liability  of  the  Irrigation 
Company  nnder  the  terms  of  the  contract 
What  was  the  necessity  for  a  provision  of 
that  kind  if  tbe  parties  contemplated  that 
the  Irrigation  Company  should  not  be  liable 
for  any  damages  whatever  caused  by  Its 
negligence  and  carelessness  and  for  viola- 
tion of  Its  said  contract?  That  provision  of 
the  contract  refers  to  the  control  of  said  sys- 
tem. The  Operating  Company  was  without 
any  mind  or  legal  responsibility  or  liability 
In  the  hands  of  the  Irrigation  Company,  un- 
til the  system  was  turned  over  to  it  That 
being  true,  when  the  irrigation  Company  un- 
dertook to  operate  said  canal,  it  was  liable 
for  damages  that  might  result  from  its  neg- 
lect or  failure  to  operate  the  system  in  ac- 
cordance with  said  agreements.  Under  the 
contract,  upon  the  giving  of  the  notice,  the 
respondent,  if  she  had  not  been  ready  to  re- 
ceive the  water  for  the  irrigation  season  of 
1909,  would  have  had  to  pay  maintenance 
charges,  the  Interest  upon  the  purchase  price, 
and  the  first  deferred  payment  on  the  prin- 
cipal; and -under  the  provisions  of  the  con- 
tract and  said  notice  she  had  a  right  to  pre- 
pare her  land  for  a  crop  or  fruit  trees,-  and 
If  the  Irrigation  Company  failed  to  deliver 
water  after  notice,  and  she  was  thereby  in- 
jured, she  is  entitled  to  recover  any  legal 
damages  arising  from  the  failure  of  the  com- 
pany to  deliver  the  water. 

It  will  be  observed  from  the  above  quota- 
tions from  the  state  agreement  with  the  Irri- 
gation Company  the  Operating  Company  could 
not  in  any  manner  control  any  part  of  said 
system  so  as  to  limit  the  liability  of  the 
Irrigation  Company  under  the  terms  of  said 
contract,  and  the  Operating  Company  had  no 
authority  to  operate  any  portion  of  said  sys- 
tem until  tbe  same  bad  been  turned  over  to  It 
as  provided  in  said  contract,  which  had  not 
been  done  at  the  tinie  the  damages  sued  for 
in  this  action  occurred.  There  was  nothing 
in  the  contract  to  prevent  tbe  Irrigation 
Company  from  operating  the  system  prior  to 
its  being  turned  over  to  the  Operating  Com- 
pany. In  fact,  it  is  clearly  implied  that  It 
may  do  so,  and  it  did  evidently  do  so  as 
shown  by  the  record  in  this  case,  and,  since 
its  oi)eration  of  the  system  has  resulted  In 
an  Injury,  it  alone  is  responsible  therefor. 
While  it  is  true  its  time  had  not  expired  for 
the  completion  of  the  construction  of  said 
system  at  the  time  It  notified  respondent  that 
It  would  furnish  her  water,  that  makes  no 
difference  so  far  as  this  case  is  concerned,  for. 
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under  th4  contract,  tbe  Irrigation  Company 
had  the  right  to  begin  famishing  water  to 
settlers  before  the  completion  of  Its  system 
to  lands  which  coold  be  irrigated  from  the 
system  so  far  as  completed,  and  the  settler 
was  obliged  to  pay  the  tolls  and  charges  for 
such  water  and  the  first  deferred  payment 
on  the  purchase  price  and  interest,  whether 
he  used  the  water  or  not  The  Irrigation 
C!ompany  was  clearly  authorized  to  operate 
said  system,  so  far  as  completed,  prior  to  its 
being  turned  over  to  the  Operating  Company, 
and,  if  it  undertook  to  do  so  under  the  con- 
tract and  after  notice  failed  to  furnish  the 
water  as  required  by  said  contract,  it  was 
clearly  liable  for  damages  to  the  settler  In 
case  he  sustained  any  damages.  It  is  ad- 
mitted by  the  pleadings  that  the  company 
had  plenty  of  water  in  its  reservoirs  or  at 
its  dam.  That  being  true,  if  the  failure  to 
deliver  water  was  brought  about  by  defect 
In  the  construction  of  the  system,  the  com- 
pany would  be  liable  for  damages.  If  the 
failure  to  deliver  water  was  occasioned  by 
what  is  termed  "the  act  of  God,"  a  different 
rule  would  apply.  It  Is  now  too  late  for  the 
Irrigation  Company  to  insist  on  a  construc- 
tion of  said  contract  to  the  effect  that  it  was 
not  authorized  to  operate  said  canal.  It  re- 
tained control,  possession,  and  management 
of  the  system,  and,  after  having  notified  re- 
spondent that  water  would  be  ready  for  her 
land  for  the  year  1909,  It  is  now  estopped 
by  Its  own  acts  to  deny  that  it  was  not  au- 
thorized to  do  so.  It  no  doubt .  gave  such 
notice  so  that  Interest  would  begin  on  the 
deferred  payments,  and  to  require  the  first 
annual  deferred  payment  to  be  made.  It 
would  be  a  strange  doctrine.  Indeed,  to  hold 
that  the  settler  would  be  obliged  to  pay  In- 
terest upon  the  receipt  of  said  notice,  and 
the  company  not  be  obligated  under  the  con- 
tract to  deliver  him  the  water. 

[1]  Under  the  provisions  of  section  1628, 
Rev.  Codes,  It  is  made  the  duty  of  the  Irri- 
gation Company  to  notify  the  settler  when 
water  Is  ready  for  delivery  In  order  that  the 
settler  may  do  his  cultivating,  and  make  the 
reclamation  required  in  order  to  secure  ti- 
tle to  bis  land.  That  must  be  done  within  a 
specified  time  after  notice.  When  the  set- 
tler received  such  notice  In  accordance  with 
the  terms  of  the  statute,  he  cannot  delay  but 
must  proceed.  If  the  Irrigation  Company, 
being  In  control  and  possession  of  the  sys- 
tem, is  not  liable  under  the  contract,  no  one 
Is,  as  the  Operating  Company  has  nothing  to 
do  with  the  matter.  The  settler  would  have 
no  recourse  against  any  one,  even  though  an 
abundance  of  water  were  available,  and  it 
appears  by  the  record  In  this  case  that  an 
abundance  of  water  was  available.  Such 
a  contingency  or  condition  was  never  con- 
templated, as  clearly  appears  from  the  pro- 
visions of  said  contract. 

[9]  Counsel  for  appellant  contend  In  their 
brief  that  the  giving  of  said  notice  amount- 
ed to  nothing,  as  there  was  no  provision  In 


the  contract  requiring  such  notice  to  be  giv- 
en. The  giving  of  notice  was  no  doubt  liH 
tended  to  have  and  did  have  a  double  effect 
It  gave  the  settler  notice,  thereby  fixing  the 
time  within  which  he  must  cultivate  and  re- 
claim his  land  under  the  Carey  Act  and  stat- 
ute and  thus  enable  him  to  procure  title. 
It  also  had  the  effect  of.  notifying  the  set- 
tler that  Interest  on  all  deferred  payments 
on  his  water  contract  would  begin  at  the 
commencement  of  the  next  Irrigation  season, 
as  provided  In  the  contract  By  giving  said 
notice  the  Irrigation  Company  no  doubt  had 
the  latter  purpose  in  mind,  and  desired  to 
have  Interest  begin  as  soon  as  possible.  In 
any  event  under  the  law,  the  settler  coold 
not  disregard  the  notice,  for  then  he  was 
required  to  proceed  with  bis  improvements 
In  order  to  secure  title  to  his  land,  and  it 
placed  him  under  obligation  to  pay  interest 
and  make  a  payment  on  the  principal.  As 
no  part  of  the  system  had  been  turned  over 
to  the  Operating  Company  at  that  time,  it 
was  not  its  duty  to  operate  said  system.  It 
was  clearly  the  duty  under  said  contract  of 
the  Irrigation  Company,  after  It  gave, notice, 
to  furnish  the  water  referred  to  In  the  no- 
tice. That  duty  arose  under  the  contract 
and  the  law,  which  was  made  a  part  of  said 
contract. 

The  facts  summarized  are  as  follows:  (1) 
The  Irrigation  Company  was  In  possession 
and  control  of  the  system.  (2)  It  had  plenty 
of  water.  (3)  It  was  engaged  In  the  opera- 
tion of  the  system.  (4)  The  plaintlCF  was 
entitled  to  water  from  tiie  system.  (5)  The 
company  was  obliged  to  notify  the  settler 
when  water  would  be  available.  (6)  The 
settler  was  obliged  by  law  to  cultivate  and 
reclaim  his  land  within  a  specified  time  aft- 
er notice.  (7)  The  settler  was  obliged  to  pay 
Interest  on  deferred  payments  after  notice. 
(8)  The  company  notified  the  settler  when 
water  was  ready  for  delivery.  (9)  Plaintiff, 
relying  on  notice,  planted  trees.  Under  that 
state  of  facts  and  the  contracts  and  the  law 
which  Is  made  a  part  of  the  contract  there 
can  be  but  one  rational  conclusion  there- 
from, and  that  is,  if  the  settler  was  Injured 
by  failure  to  deliver  water,  the  Irrigation 
Company  is  liable. 

[10]  Under  the  contract  the  Irrigation 
Company  was  required  to  supply  two  things : 
Water  and  an  irrigation  system.  It  Is  con- 
ceded that  it  had  the  water  and  the  system. 
If  the  Irrigation  Company  were  at  fault  in 
the  construction  of  its  system,  the  Operat- 
ing Company  could  not  be  held  liable  for 
that.  As  the  settler's  contract  makes  the 
state  contract  a  part  of  the  former,  <md  the 
state  contract  makes  the  law  a  part  of  its 
contract  the  Irrigation  Company  contracts 
with  the  settler  to  the  same  effect,  so  far  as 
he  is  concerned,  as  it  does  with  the  state. 

[11]  In  the  operation  of  said  canal,  said 
Irrigation  Company  was  a  quasi  public  serv- 
ice corporation.  Under  the  contract  the  Ir- 
rigation Company  was  bound   to  construct 
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the  works  In  accordance  with  the  contract 
with  the  state,  and  damages  resulting  from 
a  failure  to  do  so  may  be  recovered,  and  if 
its  system  was  properly  constructed,  and  it 
had  water  and  had  notified  the  settler  that 
It  was  ready  to  deliver  It  and  the  settler 
was  thereafter  damaged  by  failure  to  deliv- 
er, he  may  recover  his  damages. 

As  before  stated,  the  record  clearly  shows 
that  there  was  an  ample  supply  of  water 
at  the  place  of  diversion.  That  fact  is  ad- 
mitted by  the  pleadings. 

[12]  3.  As  to  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict  Counsel  for 
appellant  in  his  brief,  referring  to  the  speci- 
fication in  regard  to  the  insufficiency  of  the 
evidence,  states  as  follows:  "These  specifica- 
tions, grouped,  may  be  Included  in  the  one 
specification  that  the  evidence  is  Insufficient 
to  justify  the  verdict,  in  that  It  appears 
therefrom  that  the  damage,  if  any,  was 
not  the  result  of  insufficient  water  for  irri- 
gation, but  was  due  to  the  negligence  of  the 
plaintiff."  Ujpon  an  examination  of  the  spec- 
ifications in  regard  to  the  insufficiency  of 
the  evidence,  it  is  found  that  they  relate  to 
(1)  whether  the  loss  was  occasioned  by  lack 
of  water;  (2)  whether  the  loss  was  occa- 
sioned by  defective  tree  stock;  (3)  whether 
the  loss  was  occasioned  by  failure  on  the 
part  of  plaintiff  to  properly  protect  trees 
from  rabbits;  and  (4)  whether  the  defendant 
was  at  fault  The  evidence  shows  that  the 
trees  in  question  were  purchased  in  April, 
but  hy  reason  of  no  water  being  available, 
were  not  planted  until  the  fore  part  of  June, 
at  which  time  water  was  delivered  in  small 
quantities.  It  was  the  contention  of  re- 
spondent that,  had  she  at  that  time  secured 
water  as  contemplated  by  her  contract  and 
said  notice,  the  trees  would  have  been  set 
out  and  would  have  lived  and  thrived.  The 
appellant  on  the  other  hand,  contends  that 
the  lateness  of  the  season,  together  with  the' 
fact  that  the  trees  had  been  "heeled  in"  from 
April  to  June,  would  have  prevented  any  of 
them  from  living.  It  is  clear  to  the  court 
that  If  the  water  had  been  furnished  in 
April,  the  trees  would  have  been  put  out  and 
the  most  of  them  lived,  and,  so  far  as  the 
late  planting  of  the  trees  is  concerned,  it  ap- 
pears that  not  sufficient  water  was  furnish- 
ed, and  that  there  was  a  conflict  in  the  evi- 
dence upon  the  question  whether  the  late 
planting  of  the  trees  was  the  cause  of  their 
not  growing.  But  it  must  be  borne  in  mind 
that  the  respondent  planted  the  trees  as 
soon  as  she  received  water,  and  it  was  the 
fault  of  the  appellant  that  water  was  not 
famished  her  sooner.  The  jury  must  have 
-considered  the  fact  of  the  late  planting  of 
the  trees  and  the  cause  of  it,  as  the  amount 
given  by  the  verdict  is  considerably  less  than 
the  damage  shown  by  the  evidence  of  plain- 
tiff. It  is  contended  that  the  trees  were  de- 
stroyed by  rabbits,  and  not  on  account  of 
lack  of  water.  Counsel  for  appellant  appears 
to  occupy  two  positions  in  this  case:    The 


first  Is  that  the  trees  were  dead  when  put 
out  or  had  been  greatly  Injured  by  being 
kept  80  long  "heeled  in";  and  the  other  is 
that  they  were  destroyed  by  rabbits.  If  they 
were  dead  when  planted,  the  rabbits  certain- 
ly did  not  kill  them  thereafter.  There  was 
a  conflict  in  the  evidence  upon  that  ques- 
tion and  the  jury  passed  upon  it  We  think 
the  evidence  sufficient  to  sustain  the  verdict. 

[13]  4.  It  is  next  contended  that  the  court 
erred  in  giving  the  following  instruction  to 
the  jury:  "The  court  Instructs  the  Jury  that 
if  you  find  from  the  evidence  that  during  the 
month  of  June,  1909,  the  plaintiff,  relying  up- 
on the  notice  given  by  defendant  planted 
certain  apple  trees  on  the  land  described  in 
the  complaint  and  you  further  find  that  such 
trees  were  planted  at  such  time,  in  such 
manner  and  under  such  conditions  that  they 
would  have  grown  and  thrived  had  water 
been  available  therefor,  and  you  further  find 
that  water  was  not  available  therefor  as 
provided  in  the  contracts,  or  sufficient  water 
therefor,  and  that  by  reason  of  such  lack  of 
water  such  trees  were  destroyed,  then  the 
plaintiff  would  be  entitled  to  recover  at  your 
hands  damages  for  the  loss  of  such  trees." 
It  is  contended  that  said  instruction  is  er- 
roneous for  two  reasons:  First,  it  assumes 
that  a  contract  was  in  existence  between 
plaintiff  and  defendant  whereby  defendant 
obligated  itself  to  make  water  available  for 
pialntift's  use ;  second,  it  Implies  liability  by 
reason  of  the  notice  given  that  the  company 
would  furnish  the  respondent  water  on  April 
1,  1909.  Both  of  said  contentions  have  in 
effect  been  heretofore  decided  in  this  opin- 
ion, whereto  It  is  held  that  under  the  con- 
tracts and  notice  the  appellant  became  liable 
to  furnish  water  to  the  respondent  for  the 
irrigation  season  of  1909.  Under  the  facta  of 
this  case  said  instruction  is  clearly  the  law, 
and  the  court  did  not  err  in  giving  It 

[14]  It  is  also  contended  tliat  the  court 
erred  in  giving  the  following  Instmctlon: 
"The  court  instructs  the  jury  that  the  meas- 
ure of  damages  for  destruction  of  apple  trees 
planted  and  growing  is  what  such  destroyed 
trees  were  worth  on  the  premises  in  their 
growing  state,  and  the  jury  In  determining 
this  may  consider  the  difference  in  the  val- 
ue of  the  land  with  and  without  such  grow- 
ing trees  thereon  at  the  time  of  destruction." 
It  is  contended  that  said  Instruction  savors 
of  prospective  profits,  which  it  is  contended 
are  not  allowed  in  cases  of  this  character. 
That  Instruction  was  Intended  to  fix  the 
measure  of  damages  at  the  added  value  of 
the  land  by  reason  of  the  planting  of  said 
trees  in  a  growing  condition,  and  not  from 
an  Increased  value  occasioned  by  anything 
else.  Under  the  facts  of  this  case,  we  are 
fully  satisfied  that  the  measure  of  damages 
as  stated  In  said  instruction  is  correct  Re- 
spondent was  notified  that  the  company 
would  deliver  her  water  on  the  1st  of  April, 
1909.  She  prepared  her  land  for  setting  out 
fruit  trees,  purchased  the  trees,  and  through 
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the  failure  of  the  company  to  furnish  her 
water  was  unable  to  set  them  out  until  the 
9th  of  June,  and  the  evidence  on  behalf  of 
the  plaintiff  shows  that,  if  sufficient  water 
had  been  furnished  from  that  time  on  dur- 
ing the  season,  90  per  cent,  of  the  trees 
would  have  growni.  By  the  first  instruction 
above  quoted,  the  Jury  was  instructed  that 
if  they  found  that  such  trees  were  planted 
at  such  time,  in  such  manner  and  under  such 
conditions  that  they  would  have  grown  and 
thrived  liad  water  been  available  therefor, 
and  they  further  found  that  water  was  not 
available  therefor,  and  by  reason  of  laclc  of 
such  water  such  trees  were  destroyed  then 
the  plaintiff  would  be  entitled  to  recover  the 
damages  for  the  loss  of  such  trees.  If  the 
trees  had  not  I)een  set  out  under  the  condi- 
tions stated  In  said  instruction,  but  were 
set  out  at  a  time  when  it  was  known  to  the 
respondent  that  such  trees  would  not  grow, 
then  a  different  rule  for  the  measure  of  dam- 
ages would  obtain.  As  bearing  upon  the 
measure  of  damages,  see  Grisinger  v.  Hub- 
bard, 122.  Pac.  853,  decided  at  the  January, 
1912,  term  of  this  court  See,  also,  Mont- 
gomery ▼.  Locke,  72  Cal.  75,  13  Pac.  401. 

Finding  no  reversible  error  in  ^he  record, 
the  judgment  must  be  affirmed,  and  it  is  so 
ordered.  Costs  of  this  appeal  are  awarded 
to  the  respondent 


(34  Nev.  309) 

STATE  T.  CAREY.     (No.  1,996.) 
(Supreme  Court  of  Nevada.     April  6,  1912.) 

1.  Cbiuinal  IiAW   (I  1166%*)— Remarks  of 
CouBT— Prejudice. 

During  the  cross-examination  of  complain- 
ant, a  dispute  arose  whether  the  witness  had 
testified  to  more  than  one  attempt  on  accused's 
part  to  commit  the  offense,  and  following  a 
statement  of  counsel  for  defendant  as  to  the 
testimony  of  the  witness  on  direct  examination, 
to  which  objection  was  made  that  the  same 
was  not  in  accordance  with  the  testimony  of 
the  witness,  the  judge  interposed  the  remark 
that  he  did  not  believe  that  the  court,  counsel, 
or  jury  had  that  impression  of  the  evidence. 
What  the  witness  actually  testified  was  read 
by  the  reporter  in  the  presence  of  the  jury. 
Held,  that  the  court's  remarks  were  not  prej- 
udicial to  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3114-3123;  Dec  Dig.  ( 
116e%.»] 

2.  Cbiminai.  Law  ({  780*)  —  Accomplice's 
Testimony  —  Cobbobobation  —  Instbuc- 

TION. 

Where  there  was  evidence  from  which  the 
jury  might  have  concluded  that  the  complaining 
witness  was  an  accompUce,  it  was  error  to  re- 
fuse to  charge  that,  if  such  witness  was  willing 
that  the  offense  be  committed  on  him,  then, 
in  the  absence  of  other  evidence  than  the  tes- 
timony and  acts  of  witness  to  connect  accused 
with  the  offense  charged,  accused  must  be  ac- 
quitted, since  by  Comp.  Laws,  g  4330  (Rev. 
Laws,  {  7180),  a  conviction  cannot  be  had  on 
the  uncorroborated  testimony  of  an  accomplice. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1859-1863;  Dec.  Dig.  t 
780.*] 


3.  Cbimiwai,  Law    (8  814»)— TwarBtTcnoiiB— 
Pbiob  Conduct  of  Accused. 

Where,  in  a  prosecution  for  committing  a 
crime,  the  state  offered  evidence  of  the  conduct 
of  accused  and  the  complaining  witness  earlier 
in  the  evening,  before  the  alleged  assault,  and 
sought  to  draw  from  such  conduct  the  conclu- 
sion of  a  preconceived  design  on  accused's  part 
to  commit  the  crime,  and  the  acts  testified  to 
were  as  susceptible  of  an  iiinocent  as  a  crimi- 
nal construction,  it  was  error  to  refuse  to 
charge  that  when  a  man's  conduct  may  from 
the  evidence  be  reasonably  referred  to  two  mo- 
tives— one  criminal  and  the  other  innocent — the 
jury  should  presume  the  innocent  and  not  the 
criminal,  motive. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  1821,  1833,  iaS9.  ISCO, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  {  814.*] 

4.  Cbiminal  Law   (j  829*)— Irstbuctioss— 
Reasonable  Doubt. 

Under  Comp.  Laws,  g  4649  (Rev.  Laws,  | 
7165),  providing  that  only  the  statutory  defini- 
tion of  reasonable  doubt  shall  be  ^iven,  the 
court,  having  given  such  definition,  did  not  err 
in  refusing  accused's  requested  instruction  on 
reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011;   Dec  Dig.  S  829.*] 

Appeal  from  District  Court,  Washoe  Coua- 
ty;   Thomas  F.  Moran,  Judg& 

John  Carey  was  convicted  of  an  assault  to 
commit  the  crime  against  nature,  and  he 
appeals.     Reversed,  and  new  trial  granted. 

Mayers,  Lunsford  &  Fowler,  for  appellant 
Cleveland  H.  Baker,  Atty.  (Jen.,  for  the  State. 
William  Woodbum,  Jr.,  amicus  carlse. 


PER  CURIAM.  Defoidant  was  indicted 
for  the  crime  of  assault  to  commit  the  in- 
famous crime  against  nature,  convicted,  and 
sentenced  to  a  term  of  five  years  in  the  state 
prison.  From  the  Judgment  defendant  has 
appealed. 

[1]  During  the  progress. of  the  cross-exam- 
ination of  the  complainiug  witness,  following 
a  statement  of  counsel  for  defendant,  rela- 
tive to  certain  testimony  of  the  witness  on 
direct  examination,  to  which  objection  waa 
made  that  the  same  was  not  In  accordance 
with  the  testimony  of  the  witness,  the  trial 
Judge  interposed  the  following  remark:  "I 
don't  believe  that  the  court  counsel,  or  Jury 
has  that  impression  of  the  evidence."  It  is 
urged  that  those  remarks  constituted  an  in- 
vasion of  the  province  of  the  Jury,  and  wa^ 
prejudicial  error.  The  dispute  between  coun- 
sel as  to  the  evidence  was  as  to  whether  the 
witness  had  testified  to  more  than  one  at- 
tempt upon  the  part  of  the  defendant  to 
commit  the  act  What  the  witness  actually 
testified  to  was  read  by  the  reporter  in  the 
presence  of  the  Jnry,  and  any  misunderstand- 
ing was  cleared  up.  The  remarks  of  the 
court  conceding  them  to  have  constituted 
error,  cannot  we  think,  be  said  to  liave  prej- 
udiced the  defendant's  case,  for,  if  they  bad 
any  force  at  all.  It  was  an  intimation  that 
the  witness  had  not  testified  to  three  at- 
tempts upon  the  part  of  the  defendant  but 
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only  one,  a  situation  favorable  to  the  defend- 
ant rather  than  otherwise. 

[2]  Under  the  circumstances,  we  think 
there  was  error  in  the  refusal  of  the  court 
to  give  the  following  instruction:  "I  Instruct 
you,  gentlemen  of  the  Jury,  that,  if  you  be- 
lieve from  the  evidence  that  the  witness 
Etchegon  was  willing  that  the  Infamous 
crime  against  nature  be  committed  upon  him, 
then.  In  the  absence  of  other  evidence  than 
the  testimony  and  acts  of  Etchegon  to  con- 
nect the  defendant  with  the  offense  charged 
in  Oie  indictment,  you  must  acquit  him." 
If  the  Jury  from  a  consideration  of  the  char- 
acter of  the  complaining  witness  was  of  the 
opinion  that  he  might  readily  be  a  party  to 
such  a  crime,  they  might  under  certain  cir- 
cumstances be  justified  in  reaching  the  con- 
clusion that  be  was  the  guilty  party  alone  or 
an  accomplice.  If  the  jury  was  satisfied 
from  the  evidence  that  the  complaining  wit- 
ness was  an  accomplice,  if  the  offense  was 
attempted,  then  unless  there  was  corroborat- 
ing evidence.  It  would  be  the  duty  of  the  jury 
to  acquit,  for  by  the  statute  conviction  can- 
not be  had  upon'  the  uncorroborated  testi- 
mony of  an  accomplice.  Comp.  Laws,  i  4330; 
Rev.  Laws,  §7180;  People  v.  Deschessere, 
6»  App.  Div.  217,  74  N.  T.  Supp.  761;  People 
V.  Hickey,  109  CaL  275,  41  Pac.  1027;  Medls 
V.  State,  27  Tex.  App.  194,  11  S.  W.  112,  11 
Am.  St  Rep.  .192;  Underbill  on  Criminal 
Evidence,  §630,  p.  623.  Underbill,  supra, 
says:  "Writers  upon  criminal  law  have  fre- 
quently, and  with  reason,  called  attention 
to  the  ease  with  which  one  may  be  accused 
of  this  crime,  and  the  extreme  di£9culty  of 
proving  Its  commission.  If  the  crime  is  con- 
summated, both  parties  consenting  thereto, 
each  is  an  accomplice  of  the  other,  and  nei- 
ther can  be  convicted  upon  the  imcorroborat- 
ed  testimony  of  the  other.  •  ♦  •  When, 
however,  the  crime  is  attempted  or  commit- 
ted without  or  against  the  consent  of  the 
imthic  party,  he  is  not  an  accomplice,  and 
a  conviction  may  be  had  upon  bis  testimony 
alone.  Whether  be  consented  la  a  question 
for  the  jury  in  all  cases  where  the  evidence 
is  at  all  doubtful.  Evidence  to  show  that  be 
did  or  did  not  consent  is  always  relevant, 
particularly  in  the  case  of  a  charge  of  an 
assault  with  intent  to  commit  sodomy."  In 
Kelly  T.  People,  192  III.  120,  61  N.  E.  425, 
85  Am.  St.  Rep.  323,  the  court,  by  Wilkin, 
O.  J.,  remarked:  "We  are  not  unmindful  of 
the  fact  that  the  crime  is  of  a  class  easily 
charged  and  difficult  to  disprove  and  ttiat  it 
should,  therefore  be  established  with  clear- 


[3]  We  think,  also,  in  view  of  the  evi- 
dence in  this  case,  the  following  instruction 
requested  by  defendant  should  have  been 
given:  "The  jury  are  instructed  that  when 
a  man's  conduct  may  be  consistently,  and  as 
reasonably  from  the  evidence,  referred  to  two 
motives,  one  criminal  and  the  other  innocent, 
it  is  your  duty  to  presume  that  such  conduct 


is  actuated  by  the  Innocent  motive,  and  not 
by  the  criminal."  The  state  offered  testi- 
mony relative  to  the  conduct  of  the  defend- 
ant and  the  complaining  witness  wUch  oc- 
curred earlier  in  the  evening  before  the 
alleged  assault.  The  state  sought  to  draw 
from  this  conduct  the  conclusion  of  a  pre- 
conceived design  upon  the  part  of  the  defend- 
ant to  commit  the  crime.  As  the  acts  testi- 
fied to  may  as  well  have  been  impelled  by  an 
Innocent  as  a  criminal  motive,  failure  to  give 
the  instruction  may  have  caused  the  jury  to 
give  undue  weight  to  this  testimony. 

[4]  The  court,  we  think,  did  not  err  in  re- 
fusing defendant's  requested  instruction  on 
reasonable  doubt.  The  court  gave  the  stat- 
utory definition  of  reasonable  doubt,  and  it 
is  further  provided  by  the  statute  that  no 
other  definition  shall  be  given.  Oomp.  Laws, 
§4649  (Rev.  Laws,  S7165);  State  v.  Potts,  20 
Nev.  389,  22  Pac.  754;  State  v.  Streeter,  20 
Nev.  403,  22  Pac.  758.  While  the  law  looks 
with  particular  abhorrence  upon  the  crime 
charged  in  the  indictment,  the  courts  have 
scrutinized  records  of  conviction  for  crimes 
of  this  character  with  special  strictness  be- 
cause of  the  ease  with  which  the  charge  can 
be  made  and  the  prejudice  which  to  a  greater 
or  less  extent  attaches  to  the  defendant  be- 
cause of  the  charge,  and  the  difficulty  of 
overcoming  even  the  uncorroborated  testi- 
mony of  the  pathlc  party. 

For  the  errors  committed  in  this  case  we 
think  the  judgment  should  be  reversed,  and 
a  new  trial  granted.    It  is  so  ordered. 


(86  Kan.  818) 
BRADY  T.  CHEROKEE  &  PITTSBURG 
COAL  &  MINING  CO. 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

(Syllaiut  ly  the  Court.) 

Master  and  Sebvant  (|  270*)— Injubies  to 
Servant— Actions — ^Aduissibilitt  of  Evi- 
dence. 

When  an  employ^  seeks  to  recover  dam- 
ages from  his  employer  for  injuries  sustained 
because  of  an  alleged  defective  appliance  fur- 
nished for  his  use,  and  proof  is  offered  tend- 
ing to  show  that  it  was  defective  at  the  time 
of  the  injury,  without  showing  actual  knowl- 
edge of  the  employer  of  its  defective  and  dan- 
gerous condition,  testimony  tending  to  show 
the  nature  of  the  defect,  and  that  the  em- 
ployer, in  the  exercise  of  ordinary  care,  ought 
to  have  known  of  it,  should  be  received. 

{Ed.  Note. — For  other  cases,  see  Master 
and  Servant,  Cent  Dig.  {§  913-927,  932;  Dec. 
Dig.  8  270.*] 

Appeal  from  District  6ourt,  Crawford 
County. 

Action  by  William  Brady  against  the 
Cherokee  &  Pittsburg  Coal  &  Mining  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed,  and  remanded  for 
new  trial. 

See.  also,  83  Kan.  808.  113  Pac.  805. 
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O.  T.  Boaz,  F.  B.  Wheeler,  I/.  W.  Johnson, 
and  C.  S.  Denison,  all  of  Pittsburg,  for  ap- 
pellant. W.  R.  Smith,  O.  J.  Wood,  and  A. 
A.  Scott,  all  of  Topeka,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  damages  for  injuries  sustained  by 
appellant  while  working  In  appellee's  mine. 

Appellant  was  In  the  employ  of  appellee 
as  parting  driver.  His  duties  consisted  in 
taking  empty  mine  cars,  by  means  of  mules 
driven  tandem,  from  the  bottom  of  the  mine 
shaft  to  the  parting,  about  1,700  feet  away, 
where  they  would  be  distributed  to  the  vari- 
ous coal'  diggers  throughout  the  mine,  there 
to  be  filled  with  coal  and  returned  to  the 
parting,  when  the  parting  driver  would  hitch 
to  them  and  return  to  the  mine  shaft  with 
the  trip  of  loaded  cars,  that  they  might  be 
hoisted  to  the  top. 

The  car  Is  constructed  with  a  drawbar 
fastened  to  the  floor  by  five-eighths  Inch 
bolts.  The  drawbar  extends  through  and 
projects  from  each  end  of  the  car.  One  end 
is  turned  into  a  hook,  while  to  the  other  Is 
attached  two  links  of  a  chain.  The  links  on 
the  end  of  one  car  are  hooked  over  the  hook 
of  the  car  behind,  and  so  a  trip  of  loaded  or 
empty  cars  is  made  up.  To  the  singletree  of 
the  hind  mule  of  the  tandem  team  is  attached 
a  tail  chain,  which  Is  hooked  over  the  draw- 
bar hook  of  the  front  car  of  the  trip,  and 
the  whole  trip  of  cars  is  thus  moved  from 
one  place  to  another. 

The  entry  leading  from  the  shaft  mouth 
to  the  parting  is  dark,  except  for  the  light 
furnished  from  the  cap  light  of  the  driver 
or  miner.  The  mules  have  been  taught, 
when  near  the  shaft  mouth  with  a  trip  of 
loaded  oars,  to  turn  to  one  side  and  at  right 
angles  with  the  track,  at  which  moment  the 
driver  would  unhook  the  tail  chain  from 
the  hook  of  the  front  car,  and  allow  the  trip 
to  run  up  to  the  shaft  mouth,  impelled  by 
its  own  momentum. 

The  appellant  had  been  working  in  the 
mine  for  about  three  years,  and  on  the  morn- 
ing of  the  accident  had  made  two  or  three 
trips  without  incident,  and  was  taking  a 
trip  of  11  loads  from  the  parting  to  the 
shaft  mouth.  When  near  the  shaft  mouth 
the  mules  turned  sharply  to  one  side,  as  was 
their  custom  and  as  they  had  been  taught; 
but  the  appellant,  who  was  riding  on  the 
front  end  of  the  front  car,  and  on  the  side 
towards  which  the  mules  were  wont  to  turn, 
was  unable  to  unhook  the  tall  chain  from 
the  drawbar  book ;  whereupon  the  tail  chain 
became  taut  as  the  cars  passed  by  the 
mules,  caught  the  appellant's  leg  between 
it  and  the  end  of  the  car,  and  finally  the 
resistance  of  the  mule  team  pulled  the  car 
from  the  track,  and  overturned  it  and  its 
load  of  coal  upon  appellant,  the  following 
cars  piling  up  against  it,  and  causing  the 
Injury  complained  of. 

The  appellant,  in  his  petition,  alleges  that 
the  inability  to  unhook  the  tail  chain  was 


due  to  the  fact  that  the  drawbar  was  loose 
and  In  an  unsafe  condition,  by  reason  of 
which  the  hook  was  drawn  towards  the  car, 
leaving  no  space  through  which  to  remove 
the  link  of  the  tail  chain,  and  that  appellee 
knew,  or  should  have  known,  the  unsafe 
condition  of  ttie  car,  and  Is  therefore  negli- 
gent and  liable.  The  appellee,  In  Its  answer, 
set  up  want  of  ordinary  care  on  the  part  of 
appellant  and  assumption  of  risk.  The  court 
sustained  a  demurrer  to  appellant's  evidence 
and  instructed  a  verdict  for  appellee,  from 
which  this  appeal  is  taken. 

Two  rulings  are  presented  for  review,  one 
excluding  testimony  offered  by  appellant, 
and  another  holding  that  all  of  his  testi- 
mony did  not  tend  to  prove  the  material 
facts  pleaded  by  him,  nor  justify  the  sub- 
mission of  the  case  to  the  Jury.  As  to  the 
sufficiency  of  the  evidence.  It  Is  argued  that, 
if  it  be  granted  that  the  drawbar  and  appli- 
ances of  the  car  were  •defective,  there  was 
no  testimony  that  appellee  had  notice  of  the 
defect  prior  to  the  accident,  nor  that,  by  the 
exercise  of  reasonable  care,  it  might  have 
obtained  such  notice.  There  is  nothing  in 
the  abstract  showing  when  the  drawbar  be- 
came loose,  nor  that  the  defect  had  come  to 
the  attention  of  appellee,  nor  yet  that  It  had 
existed  so  long  as  to  charge  appellee  with 
notice  of  the  defect.  It  was  not  enough  to 
fthow  that  the  appliance  was  defective;  but 
it  devolved  on  appellant  to  prove  that  ap- 
pellee had  notice  of  the  defect,  or  ttiat.  In 
the  exercise  of  ordinary  care,  which  appel- 
lee was  bound  to  observe,  it  would  liave 
known  of  the  defective  appliance.  The  evi- 
dence admitted,  therefore,  was  insufficient  to 
establish  an  essential  element  of  liability; 
but  it  is  contended  that  appellant  was  not  per- 
mitted to  make  out  his  case,  and  that  compe- 
tent testimony  offered  by  him  as  to  whether 
there  was  inspection  of  cars  by  appellee, 
and  as  to  the  condition  of  the  cars  about 
the  time  of  the  accident,  and  of  facts  trac- 
ing notice  of  defects  to  appellee,  was  exclud- 
ed. One  witness,  who  was  present  when 
the  accident  occurred,  was  asked  if  he  no- 
ticed whether  the  drawbar  of  the  car  was 
loose;  but  an  objection  to  the  question  was 
sustained.  He  was  permitted  to  state  that  the 
drawbar  extended  from  under  the  car  seven 
or  eight  inches,  when  it  should  not  have  ex- 
tended further  than  two  or  three  inches. 
The  court,  however,  sustained  a  general  ob- 
jection to  a  question  as  to  what  the  condi- 
tion of  the  car  would  be  if  the  drawbar  had 
been  tight,  and  also  another  as  to  what 
should  be  the  proper  condition  of  the  draw- 
bar. The  superintendent  of  the  mines  was 
called,  and  testified  about  the  number  and 
character  of  the  cars  used  at  the  mine,  but 
was  not  allowed  to  testify  whether  the  draw- 
bar would  move  back  and  forth  if  the  bolts 
were  in  position,  nor  whether  there  was  an 
inspection  of  cars  at  the  mine.  StiU  an- 
other, who  witnessed  the  accident  and  no- 
ticed ihe  condition  of  the  cars,  was  not  al- 
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lowed  to  answer  a  qnQstlon  as  to  the  con- 
dition of  the  drawbar  at  that  time,  nor  what 
the  condition  of  the  car  was  before  the  ac- 
cident. All  of  the  proposed  testimony  was 
exclnded  on  general  objections. 

The  admitted  testimony  tended  to  prove 
that  the  car  was  defective  and  dangerous; 
but  whether  its  dangerous  condition  was  or 
should  have  been  known  to  the  appellee  was 
a  material  question  In  the  case.  The  re- 
jected testimony  bore  upon  this  question, 
and  should  have  been  received.  In  view  of 
the  state  of  the  evidence,  It  was  Important 
to  prove  the  normal  and  proper  condition  of 
the  car  and  the  difference  between  that  con- 
dition and  the  one  in  which  it  was  found  to 
be  when  the  accident  occurred.  Whether 
appellee  had  exercised  ordinary  oare  as  to 
inspection,  and  also  In  making  a  defective 
appliance  safe,  when  It  should  have  known 
of  Its  nnsafety,  was  the  manifest  purpose  of 
the  offered  testimony.  If  the  appellant  had 
produced  testimony  that  the  defect  was 
known  to  appellee,  or  that  its  Ignorance  of 
the  defect  was  culpable,  the  demurrer  to  the 
evidence  must  have  been  overruled. 

The  exclusion  of  the  testimony  was  there- 
fore error,  and  for  that  error  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial.    All  the  Justices  concurring. 

(M  Kftn.   862) 

HUGHES  V.  RIDGEWAT  et  al. 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

1.  Advebse  Possession  (J  79*)— Claim— Tax 
Deed. 

There  la  the  beginning  of  adverse  posses- 
■ion  where  one  buys  a  tax  certificate,  takes 
the  tax  deed  in  another's  name  for  his  own 
purposes,  and,  claiming  title,  takes  possession, 
cnltivating  the  land. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §i  459-462;  Dec.  Dig. 
i  79.»] 

2.  Adverse  Possession  ({■  57*)— Continuitt 
OF  Possession— Evidence. 

The  testimonyof  one  who  commenced  ad- 
verse possession  that  he  was  thereafter  in  con- 
tinoons  possession  by  tenants  to  whom  he 
rented,  if  believed,  is  sufficient,  though,  after 
the  lapse  of  many  years,  he  cannot  name  his 
various  tenants. 

[EM.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §|  277,  278;  Dec.  Dig. 
{  57.»] 

3.  Adverse  Possession  (§  57*)— CoNTiNtrixr 
OP  Possession— Evidence. 

Where  one  having  a  tax  deed  to  land  gets 
possession  under  a  contract  with  one  in  ad- 
verse possession,  the  inference  is  that  he  does 
not  take  poBsession  under  his  tax  deed  ad- 
versely to  bis  vendor,  and  so  destroy  the  con- 
tinuity of  possession. 

(Ed.  Note. — For  other  cases,  see  Adverse 
Poesession,  Cent  Dig.  |i  277,  278;  Dec.  Dig. 
*  57.  •] 

4.  Adverse  Possession  (J  44*)— Continuity 
OF  Possession. 

That  there  may  be  continuity  of  posses- 
sion between  one  in  adverse  possession  and 
one  whom  he  puts  in  possession  under  a  con- 


tract it  Is  not  necessary  that  there  be  papei 
evidence  of  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  226-231;  Dec  Dig. 
i  44.*] 

Appeal  from  District  Court;  Decatur 
County. 

Action  by  H.  W.  Hughes  against  J.  W. 
Rldgeway  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

J.  F.  Peters  and  J.  P.  Noble,  both  of  Ober- 
lin,  for  appellant  A.  C.  T.  Geiger,  of  Ober- 
lin,  Fred  Robertson,  of  Atwood,  and  W.  S. 
Langmade  and  H.  O.  Caster,  both  of  Oberlin, 
for  appellees. 

PER  CURIAM.  [1,  2]  Marks  claimed  tlUe. 
He  bought  the  tax  certificate  of  Colby,  paid 
for  it  himself,  and  took  the  tax  deed  in 
Jackson's  name  for  his  own  puriwses.  He 
took  possession  in  1890.  He  took  possession 
for  lilmself,  and  either  had  some  breaking 
done  oi  else  cultivated  some  land  already 
broken.  This  was  the  beginning  of  adverse 
possession.  Following  this  Marks  says  that 
parties  had  It  rented,  and  had  possession  all 
along  all  the  time.  The  statement  is  undis- 
puted and  unqualified,  and  the  court  had  the 
right  to  believe  it,  and  found  a  finding  of 
continuity  of  possession  upon  it.  It  was 
quite  natural  that  Marks  could  not  name  his 
various  tenants  after  the  lapse  of  so  many 
years.  Marks  paid  the  taxes  for  a  number 
of  years,  and  bis  claim  of  ownership  was  so 
notorious  that  people  in  the  neighborhood  re- 
ferred prospective  purchasers  of  the  land  to 
him. 

[S,41  In  March  or  April,  1898,  Lathrop 
came  to  Marks,  and  wanted  to  know  how  to 
get  the  land  and  how  much  money  It  would 
take.  Marks  stated  the  situation  and  terms. 
Lathrop  said  he  would  like  to  have  it 
Marks  said  he  could  have  it  in  the  way 
stated,  and  to  go  ahead  and  occupy  the  land 
while  Marks  was  procuring  the  Doyle  deed. 
Lathrop  took  possession  and  rented  to  Ma- 
hana,  who  farmed  part  of  the  land  and  pas- 
tured the  remainder,  while  Marks  proceeded 
to  take  the  proper  steps  to  procure  the  de- 
sired deed  from  Doyle.  Lathrop's  tax  cer- 
tificate had  matured  long  before,  and  he  was 
evidently  seeking  to  obtain  title  and  pos- 
session without  a  contest.  When  Roberts 
went  to  Marks,  it  was  to  see  if  he  understood 
the  deal  between  Marks  and  Lathrop  cor- 
rectly, and,  when  Roberts  bought  of  Lath- 
rop, It  was  with  the  understanding  that 
Marks  was  still  to  furnish  the  Doyle  deed. 
Consequently  the  court  was  Justified  In  find- 
ing a  contract  between  Marks  and  Lathrop, 
and  that  Marks  put  Lathrop  in  possession. 
There  Is  no  evidence  that  Lathrop  took  pos- 
session under  his  tax  deed  adversely  to 
Marks,  and  the  reasonable  Inference  is  that 
he  did  not.  No  paper  evidence  of  the  trans- 
fer from  Marks  to  Lathrop  was  necessary. 
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Manufacturing  O.  t.  Crawford,  84  Kan.  203, 
114  Pac.  240,  35  L.  R.  A.  (N.  S.)  498. 

'Roberts  took  possession  as  soon  as  Lath- 
rop's  tenant  Tacated,  held  it  until  he  sold  to 
Ridgeway,  and  Rldgeway  has  been  In  posses- 
sion ever  since^  Therefore  the  conclusion  of 
adverse  possession  cutting  off  the  appellant's 
title  is  abundantly  sustained. 

It  Is  not  material  that  the  tax  deeds  were 
Insufficient  as  conveyances,  or  that  the  court 
onaitted  to  make  findings  respecting  their 
validity,  and  it  is  not  necessary  to  consider 
the  court's  ruling  respecting  estoppel. 

The  Judgment  of  the  district  court  is  af- 
flnned. 


(86  Kan.  812) 

SCHICK  ▼.  WARREN  MORTGAGE  CO. 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

fStUalut  by  th»  Court.) 
Pmncipai,  akd  Aqbrt  (I  15*)— Liabilities 

INCURBED — AOENT   FOK   BOTH  PaBTIES. 

Where  two  persons  are  equally,  or  about 
equally,  interested  in  the  application  of  a  sum 
of  money  in  the  possession  of  one  of  the  two 
to  the  payment  of  certain  mortgages,  and  nei- 
ther has  any  right  to  the  money,  except  to 
have  it  so  applied,  and  each  party  appoints,  or 
acquiesces  in  the  appointment  of,  the  same 
person  to  receive  the  money  and  apply  it  to 
such  payment,  and  nothinx  is  left  to  the  dis- 
cretion of  such  person,  held,  (1)  that  the  per- 
son so  appointed  is  equally  the  agent  of  each 
of  the  parties  to  receive  the  money  and  make 
the  payment;  (2)  if  such  agent  accepts  such 
appointment  and  receives  the  money  and  em- 
bezzles it.  and  loss  results  .thereby,  such  loss 
falls  equally  upon  each  of  the  parties  inter- 
ested in  the  payment  which  the  agent  failed 
to  make. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  g  15.*] 

Johnston,  C.  J.,  and  Bnrch,  J.,  dissenting. 

Appeal  from  District  Court,  Lyon  County. 

Action  by  Charles  Schick  against  the  War- 
ren Mortgage  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Modified,  and 
case  remanded,  with  instructions. 

G.  n.  Buckman  and  S.  C.  Bloss,  both  of 
Winfleld,  for  appellant.  Hugglns,  Ganse  & 
Riddle  and  U  B.  Kellogg,  both  of  Emporia, 
for  appellee. 

SMITH,  J.  This  is  the  second  time  this 
case  has  been  In  this  court  on  appeal.  The 
former  decision  is  reported  in.  82  Kan.  90, 
l07  Pac.  536,  where  a  statement  of  the  facts 
will  be  found.  On  the  trial,  from  the  result 
of  which  that  appeal  was  based,  the  judg- 
ment was  in  favor  of  Schick,  and  the  Warren 
Mortgage  Company  was  the  appellant  on  the 
appeal.  The  Judgment  was  reversed,  on  the 
theory  that  it  was  a  question  of  fact  wheth- 
er Parrish  received  the  money  as  the  agent 
of  Schick  or  as  the  agent  of  the  mortgage 
company,  and  it  was  held  that  in  the  instruc- 
tions the  court  directed  the  attention  of  the 


Jury  only  to  the  evidence  that  Parrish  r*> 
celved  the  money  as  the  agent  of  the  mort- 
gage company;  whereas,  the  evidence  tending 
to  show  that  he  was  the  ag^nt  of  Schidc 
should  also  have  been  called  to  the  attention 
of  the  Jury.  On  the  retrial  of  the  case,  the 
district  court  took  the  other  horn  of  Um 
dilemma,  considered  only  the  authorization 
slips  signed  by  Schick,  and  Instructed  the 
Jury  to  return  a  verdict  In  favor  of  the  mort- 
gage company,  which  was  done,  and  judg- 
ment rendered  accordingly. 

There  Is  no  substantial  conflict  In  tlie  evi- 
dence In  this  cas&  In  addition  to  the  state- 
ment of  facts  embodied  In  the  former  deci- 
sion, we  may  say  tliat  It  appears,  wlthoot 
dispute,  that  the  appellant,  Schick,  whom  we 
will  call  the  borrower,  applied  to  the  War- 
ren Mortgage  Company,'  which  we  will  call 
the  lender,  to  procure  a  loan  of  $4,000  upon 
certain  real  estate  upon  which  there  were  al- 
ready mortgages  and  incumbrances  to  the 
amount  of  about  $2,600,  which,  it  was  under- 
stood, should  be  paid  off  out  of  the  money 
loaned.  The  mortgage  company  acc^ted  the 
application,  and  decided  to  become  the  lend- 
er itself.  Abstracts  of  title  were  pr^iared, 
and  showed  good  title  in  the  borrower,  ex- 
cept the  incnmbrances  above  stated,  and  also 
showed  that  the  borrower  would  be  entitled 
to  about  $1,500  after  the  incumbrances  were 
paid  off.  It  was  not  disputed  by  either  party 
that  one  object  of  the  loan  was  to  pay  off 
these  incumbrances.  Indeed,  one  of  the  au- 
thorization slips  was  forwarded  to  the  bor- 
rower for  execution  at  the  time  the  note  and 
mortgage  were  forwarded  for  execution. 
.Vf ter  the  papers  were  fully  executed  and  the 
abstracts  examined,  the  lender,  on  the  re- 
quest of  the  borrower,  advanced  to  the  bor- 
rower $1,500,  which  w'ould  be  nearly  the 
amount  due  him  after  the  Incumbrances  were 
removed.  Here,  then,  is  the  situation:  $2,500 
bad  been  borrowed  and  loaned  for  a  particu- 
lar purpose;  the  borrower  and  lender  were 
alike,  and  about  equally.  Interested  in  bav> 
ing  the  money  applied  to  that  purpose;  the 
money  did  not  belong  to  either  the  borrower 
or  the  lender  for  any  other  purpose;  the  bor- 
rower, in  writing,  designated  an  agent  to  re- 
ceive the  money  and  apply  it  to  the  purpose. 
This  would  have  been  ineffective,  unless  the 
lender  bad  acquiesced  in  the  selection  of  the 
agent.  The  lender  did  acquiesce  in  that  se- 
lection, and  did  send  the  money  to  the  per- 
son designated,  with  specific  instructions 
how  to  apply  It  As  to  the  disposition  of 
the  money,  there  was  no  conflict  in  the  In- 
tentions or  between  the  interests  of  the  tmr- 
rower  and  the  lender,  and  there  was  no  dis- 
cretion vested  In  the  agent  who  was  appoint- 
ed to  perform  the  service.  The  borrower  and 
the  lender  each  Intrusted  the  agent  with  the 
performance  of  the  service.  The  agent  was 
equally  the  agent  of  the  borrower  and  th« 
lender,   and   the  borrower   and  the  lender 
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Bhould  eqaally  stiare  In  the  loss  which  re- 
EQlted  from  the  agent's  default. 

As  to  the  authority  of  an  agent  to  act 
for  each  of  two  contracting  parties,  where 
there  Is  no  conflict  in  their  interests,  and 
the  agent  is  vested  with  no  discretion,  see 
E.  S.  Ins.  Co.  V.  A.  C.  Ins.  Co.,  138  N.  Y. 
446,  440,  34  N.  E.  200,  201,  in  which  It  is 
said:  "It  is  not  doubted  that  the  same 
person  may  sometimes  act  as  agent  for  two 
parties  In  the  same  transaction.  Bnt  he 
can  do  so  only  in  case  he  has  no  discretion 
to  exercise  for  either  party.  An  agent  to 
sell  for  one  party  may  also  act  as  agent  for 
the  buyer,  bnt  only  in  case  the  price  and 
terms  of  sale  bare  been  fixed  by  each  party, 
80  that  nothing  is  left  to  his  discretion.  But 
an  agent  to  sell.  Intrusted  with  a  discretion, 
and  thus  bound  to  obtain  the  best  price  he 
can,  cannot  buy  for  himself  or  as  agent  for 
another.  In  such  a  case,  he  would  occupy 
antagonistic  positions,  and  there  would  be  a 
conflict  of  interests.  He  could  not  faithful- 
ly serve  the  one  party  without  betraying  the 
interests  of  the  other.  He  would,  at  least, 
be  nnder  great  temptation  to  betray  the  in- 
terest of  one  of  the  parties.  So  a  person 
may  sometimes  act  as  agent  of  both  parties 
in  the  making  of  a  contract.  But  he  can- 
not do  so  when  he  is  Invested  with  a  discre- 
tion by  each  party,  and  when  each  party  Is 
entitled  to  the  benefit  of  his  skill  and  ludg- 
ment."  The  foregoing  decision  is  well  sus- 
tained by  numerous  authorities  therein  cited. 
In  the  case  at  bar,  none  of  the  reasons  which 
debar  an  agent  from  acting  as  the  agent  of 
each  of  the  two  parties  to  the  transaction 
exists. 

Generally  the  question  for  whom  an  agent 
is  acting  in  a  particular  transaction  is  a 
question  of  fact  depending  upon  all  other 
foots  surrounding  '  the  transaction.  But, 
where  the  facts  in  detail  of  the  transaction 
are  undisputed  or  agreed  upon,  as  in.  this 
case,  the  question  becomes  one  of  law.  Lov- 
don  Savings  Fund  Society  v.  Hagerstown 
Savings  Bank,  36  Pa.  498,  78  Am.  Dee.  390; 
Mclean  V.  FIcke,  94  Iowa,  283,  62  N.  W. 
753;  Seehom  v.  Hall,  130  Mo.  257,  32  S.  W. 
643,  51  Am.  St.  Rep.  662;  Insurance  Co.  t. 
Ives,  56  111.  402. 

We  are  cited  to  several  cases,  relating  to 
the  misappropriation  of  borrowed  money  by 
an  agent,  in  which  it  is  decided  upon  whom — 
the  borrower  or  lender — the  loss  should  fall. 
There  decisions  are  in  harmony  in  one  re- 
spect at  least — the  loss  is  held  to  fall  upon 
the  party  for  whom  the  court  holds  the  em- 
bezzler was  acting  as  agent.  Some  courts 
hold  the  defaulter  the  agent  of  the  borrower 
upon  substantially  the  same  facts  as  other 
courts  hold  him  the  agent  of  the  lender, 
though  usually  some  circumstance  is  seized 
upon  to  turn  the  8cal&  Frequently  the  solu- 
tion is  found  in  the  prior  relations  of  the 
agent  to  the  lender  or  borrower,  as  that  he 
had  previously  been  employed  to  solicit  loans 
for  the  lender,  and  in  the  transaction  the 


Imder  paid  the  agent  for  his  services,  or 
that  the  agent  was  an  independent  solicitor 
for  any  one  who  would  accept  applications 
for  loans,  and  was  empowered  and  paid  by 
the  borrower. 

In  this  case,  no  such  previous  relations. ex- 
isted between  either  party  and  the  agent. 
The  borrower  told  Parrlsh  that  he  wanted  a 
real  estate  loan,  and  Parrlsh,  having  some 
blanks  of  the  company,  filled  out  an  applica- 
tion for  Schick  to  the  company,  which  was 
signed  by  Schick,  and  was  forwarded  to  the 
company,  and  which,  by  its  terms,  made  the 
company  Schick's  agent  to  procure  the  loan; 
and  Schick  paid  the  company  $280  commis- 
sion therefor,  although  the  company  took  the' 
loan  itself.  The  company  paid  Parrlsh  for 
his  services.  Schick  made  Parrlsh  his  agent 
to  receive  and  pay  out  the  money,  so  far  as 
it  was  possible  for  him  to  do  so,  in  what  is 
called  the  contract  for  authorization  slip; 
the  company  liad  full  control  of  the  money, 
and  Iiad  the  right  to  have  it  applied  to  the 
discharge  of  the  prior  mortgages,  and  in  the 
letter  transmitting  the  money  made  Parrlsh 
its  agent  to  so  apply  it 

It  may  be  said  that  Schick  had  borrowed 
the  money,  intrusted  to  Parrlsh,  of  the  com- 
pany, and  had  given  his  note  and  movtgage 
to  secure  the  repayment  thereof;  and  that 
therefore  it  was  Schick's  money,  and,  being 
embezzled,  it  was  his  loss.  On  the  other 
hand,  it  may  be  said  that,  to  the  extent  nec- 
essary to  pay  off  the  prior  mortgages,  the 
company  loaned  the  money  for  that  purpose 
only;  and  if  for  any  reason  the  mortgages  . 
could  not  be  paid  the  company,  and  not 
Schick,  would  have  been  entitled  to  a  repay- 
ment thereof  from  Parrlsh. 

The  possession  of  the  money  wherewith  to 
pay  the  prior  mortgages  was  the  company's 
security  for  the  discharge  thereof,  to  the  end 
that  its  mortgage  should  be  a  first  lien  on 
Schick's  land.  Under  the  contract  in  the  ap- 
plication for  the  loan,  the  company  had  the 
right  to  apply  as  much  of  the  money  as 
was  necessary  to  the  purpose  for  wUch  it 
was  loaned.  Had  it  done  so,  Schick's  rights 
would  in  no  way  have  been  infringed  lipon. 
Whatever  the  company  had  the  right  to  do, 
it  could,  perhaps  must,  do,  if  at  all,  by  an 
agent  On  the  other  hand,  Schick  did  not 
have  the  possession  of  the  fund,  and  could 
not  have  compelled  the  payment  thereof  to 
him.  Neither  could  he  have  compelled  the 
delivery  thereof,  either  to  himself  or  to  Par- 
rlsh, as  his  agent,  for  the  purpose  ot  enabling 
either  of  them  to  make  payment  of  the  prior 
mortgages. 

In  accordance  with  the  following  authori- 
ties, it  was  the  duty  of  the  company  to  ap- 
ply the  money  to  the  discharge  of  the  prior 
mortgfages.  McLean  v.  Flcke,  94  Iowa,  283, 
62  N.  W.  753;  Insurance  Co.  v.  Ives,  66  111. 
402.  If  this  be  the  law,  and  the  company 
undertook,  through  Parrlsh,  to  so  apply  the 
money,  it  is  responsible  for  his  embezzlement 
thereof.    Schick,  however,  bad  an  equal  in- 
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terest  !n  having  the  money  applied  to  the 
discharge  of  the  prior  mortgage,  and  he  had, 
in  writing,  designated  Parrish  as  his  agent 
therefor.  If  he  had  bad  the  possession  of 
the  money,  he  could  also  have  so  applied  it, 
and  the  company  would  have  had  no  cause  of 
complaint. 

In  31  Cyc.  1226,  1227,  it  is  said:  "Often 
the  agent  of  one  party  to  a  transaction  is 
appointed  by  the  adverse  party  his  agent  for 
certain  purposes;  and  each  party  will  then 
stand  in  the  relation  of  principal  to  the 
agent  as  to  the  matters  by  him  intrusted  to 
the  agent,  and  as  to  those  alone.  But  such 
appointment  of  the  agent  of  the  adverse  par- 
ty must,  from  the  acts  of  the  parties  or  the 
circumstances  of  the  case,  be  clear;  it  is  not 
to  be  inferred  from  words  or  conduct,  not 
Inconsistent  with  an  intention  to  deal  with 
the  agent  as  representing  the  adverse  party 
only." 

It  is  familiar  doctrine  that  each  party  to  a 
transaction  may  make  the  same  person  bis 
agent  for  different  purposes  therein,  especial- 
ly where  no  discretion  is  vested  in  the  agent; 
and  that  each  principal  is  responsible  for 
the  acts  done  by  the  agent  which  are  within 
the  scope  of  his  agency  for  the  individual 
principal. 

In  this  case,  Schick  and  the  company,  so 
far  as  possible,  and  it  seems  completely,  each 
made  Parrish  his  and  its  agent  for  an  identi- 
cal purpose.  Parrish  embezzled  the  money, 
violated  his  trust,  equally  reposed  by  each 
principal,  and  each  should  equally  bear  the 
loss. 

The  judgment  is  modified,  and  the  ease  is 
remanded,  with  instructions  to  reduce  the 
Judgment  in  favor  of  appellant  to  one-half 
the  sum  involved  in  the  first  cause  of  action, 
viz.,  $722.10,  with  interest  as  claimed. 

MASON,  PORTER,  BENSON,  and  WEST, 
JJ.,  concurring.  JOHNSTON,  C  J,,  and 
BURCH,  J.,  dissenting. 


(86  Kan.  930) 

ALTMAN  et  al.  v.  PHILLIPS  COUNTY 
BANK. 

(Supreme  Court  of  Kansas.     April  6,  1912.) 

(8yllabu»  hy  the  Court.) 

1.  Action    (S    28*)— Nature    and    Form  — 
Waiver  of  Tort. 

An  owner,  whose  property  has  been  con- 
verted to  the  use  of  another,  may  waive  the 
tort,  and  bring  his  action  on  the  implied  con- 
tract for  the  value  of  the  property  taken,  and 
the  averments  of  the  petition  herein  are  held 
to  indicate  a  waiver  of  the  tort  by  the  plain- 
tiffs. 

[Ed.    Note. — For    other    cases,    see    Action, 
Cent  Dig.  »  196-215;    Dec.  Dig.  {  28.*] 

2.  Banks  and  Bankino   ({  154*)— Deposits 
—Recovery. 

While  the  presentation  of  a  check  is  the 
usual  method  by  which  a  customer  demands 
the  payment  of  money  deposited  in  a  bank, 
formal   demand  is  not  essential  to  a   recovery 


where  the  payment  Is  refused  on  other 
grounds,  and  the  bank  denies  that  it  holds  any 
of  the  depositor's  money,  or  that  it  is  indebt- 
ed  to  him. 

[Ed.  Note, — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §$  502-512,  514-533;  Dec 
Dig.  f  154.*] 

Appeal  from  District  Court,  Phillips  Coun- 
ty. 

Action  by  E.  Altman  and  others  against 
the  Phillips  County  Bank.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

C.  M.  Mills,  of  Phillipsburg,  and  L.  H.  WU- 
der,  of  Norton,  for  appellant.  N.  B.  McCor- 
mlck,  of  Phillipsburg,  T.  F.  Countryman,  of 
Phillipsburg,  and  Mahin  &  Mahin,  of  Smith 
Center,  for  appellees. 

JOHNSTON,  C.  J.  The  appellees  com- 
pose a  copartnership  in  the  business  of  buy- 
ing and  shipping  grain  and  doing  business 
under  the  name  of  the  Farmers'  Stiipplng 
Association,  of  which  C  A.  Bracken  had  been 
acting  as  manager.  The  association  kept  an 
account  in  the  appellant  bank,  which  was 
subject  to  the  check  of  Bracken  as  manager, 
and  the  blank  checks  used  were  printed  and 
formerly  used  by  the  Farmers'  Co-operative 
Shipping  Association,  of  which  the  Farmers' 
Shipping  Association  is  a  reorganization,  and 
were  made  applicable  to  the  latter  associa- 
tion by  the  erasure  of  the  word  "co-opera- 
tive." Bracken  at  times  had  a  personal  ac- 
count in  the  bank,  and  it  also  had  a  mort- 
gage on  some  wheat  belonging  to  him,  which, 
when  threshed,  was  placed  In  the  elevator  of 
the  association. 

The  present  controversy  arose  over  two 
checks,  one  for  $150  and  another  for  $85, 
which,  it  Is  contended,  were  personal  diecks 
of  Bracken,  and  which  the  bank,  without 
authority  or  right,  paid  out  of  the  account  of 
the  association.  There  is  also  involved  the 
recovery  of  $594.60,  the  value  of  a  car  load 
of  wheat,  which,  it  is  alleged,  belonged  to 
the  association,  and  which  Bracken  shipped 
out  of  its  elevator,  making  oat  the  bill  of 
lading  in  favor  of  the  bank,  and  the  proceeds 
of  the  shipment  was  taken  by  the  bank  and 
applied  on  an  indebtedness  which  Bracken 
owed  to  the  bank.  A  trial  resulted  In  a  ver- 
dict in  favor  of  the  association  for  $829.60, 
and  the  bank  appeals. 

[1]  Error  is  assigned  on  the  overruling  of 
a  demurrer  to  the  second  count  of  the  peti- 
tion, which  alleged  that  wheat  belonging  to 
appellees  was  taken  by  appellant,  and  con- 
verted to  its  own  use.  It  is  contended  that 
the  claim  is  barred,  as  the  action  was  not 
brought  within  two  years  from  the  conver- 
sion of  the  property.  Although  an  unlawful 
conversion  of  property  is  a  tort,  ttie  owner 
of  the  property  so  appropriated  may,  if  he 
chooses,  waive  the  tort,  and  bring  his  action 
on  the  implied  contract  for  the  value  of  the 
property.  Smith  v.  McCarthy,  39  Kan.  308, 
18  Pac.  204.    The  averments  of  the  petition 
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fairly  Indicate  ttiat  appellees  were  suing  on 
tlie  implied  contract  and  for  an  indebtedness 
due  thereon,  rather  than  for  damages  sus- 
tained for  the  wrong  done. 

[2]  It  is  next  contended  that  there  was  er- 
ror in  admitting  in  evidence  the  two  cbeclcs 
drawn  by  Bracken  for  his  personal  obliga- 
tions, and  which  were  paid  out  of  the  funds 
of  appellees.  The  checks  were  on  blanks 
printed  for  appellee's  use,  and  the  name 
"The  Farmers'  Shipping  Association"  had 
been  erased,  and  the  word  "manager,"  follow- 
ing Bracken's  signature,  was  also  erased, 
thus  making  them  appear  to  be  the  personal 
checks  of  Bracken.  There  was  a  contention 
by  appellant  that  the  erasures  were  made 
after  the  checks  were  cashed.  The  principal 
objection  to  the  admission  of  the  checks  is 
that  the  presentation  of  cashed  and  canceled 
cheeks  was  not  a  proper  method  of  drawing 
money  which  had  been  deposited  in  a  bank 
subject  to  check.  It  is  true  that  the  usual 
method  of  demanding  money  so  deposited  is 
by  the  presentation  of  the  check  of  the  de- 
positor, but  it  may  be  demanded  witbout  a 
check  or  written  order.  6  Cyc.  627.  Wheth- 
er the  demand  made  in  this  instance  was  in 
conformity  with  the  universal  custom  and 
usage  of  banking  is  immaterial.  Payment 
was  not  refused  because  a  check,  regular  in 
form,  was  not  presented,  but  it  was  rather 
that  nothing  was  due  to  appellees,  as  it  was 
claimed  that  the  checks  had  been  paid  out 
of  the  proper  fund.  Appellant  denied  liabil- 
ity on  the  returned  checks,  and  also  denied 
that  appellees  had  money  in  the  l>ank.  As 
appellant  Justified  its  refusal  to  pay  on  the 
grounds  that  the  money  of  appellees  had 
been  properly  applied  to  the  payment  of 
tlie  checks,  and  did  not  rely  upon  the  lack  of 
a  proi)er  demand,  it  is  evidence  that  a  de- 
mand would  have  served  no  purpose.  It  is  a 
general  rule  that,  where  it  is  manifest  that 
a  demand  would  have  been  wholly  futile  if 
made,  it  is  unnecessary  to  go  through  the 
formality  of  making  It  Raper  v.  Harrison, 
37  Kan.  243,  15  Pac.  219;  Bogle  v.  Gordon, 
39  Kan.  31,  17  Pac.  857;  Machine  Co.  v. 
Mann,  42  Kan.  372,  22  Pac.  417;  C,  K.  &  W. 
Bd.  Co.  V.  Oom'rs  of  Chase  County,  49  Kan. 
399,  30  Pac.  456 ;  Bartlett  v.  Bank,  TO  Kan. 
126,  78  Pac.  414. 

An  Instruction  as  to  the  necessity  for  a  de- 
mand by  means  of  a  formal  check  was  right- 
ly refused  for  the  reasons  already  stated. 
Instructions  In  relation  to  the  commingling 
of  goods  were  asked  for  and  refused,  but 
the  court  did  instruct  the  Jury  on  that  sub- 
ject, and  those  given  were  as  favorable  to 
appellant  as  the  evidence  warranted  and  as 
he  was  entitled  to  have  given.  Complaint  is 
made  that  one  instruction  given  by  the  court 
made  a  demand  by  appellees  an  essential  ele^ 
ment  of  recovery,  while  the  testimony  show- 
ed that  a  proper  demand  was  not  made.  The 
court  should  have  told  the  Jury  that,  owing 
to  the  defense  made  by  appellant,  proof  of 


a  demand  was  not  necessary. to  a  recovery, 
but  this  was  an  error  in  favor  of  appellant, 
and  from  which  it  sufteted  no  prejudice. 

The  testimony  is  conflicting,  but  under  the 
rules  which  govern  where  testimony  has 
been  weighed  by  a  Jury,  and  where  their 
findings  have  been  approved  by  the  trial 
court,  it  must  be  held  to  be  sufficient. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(86  Kan.  SGO) 

OOMMONWEAl/TH  TRUST  CO.  v.  COCK- 

ERILL  ZINC  CO.  et  aL 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

(SyUahui  hy  the  Court.) 

\.  COBPOBAIIONS  (S  482*)— MOBTGAOES— FOBK- 
CLOSUBE— DlSTBlBUiaON    OF    PBOCEEDS. 

While  the  power  of  the  court  in  fore- 
closure cases  to  create  preferential  liens  upon 
the  mortgaged  property  in  favor  of  persons 
who  have  furnished  labor  or  material  for  its 
betterment  or  preservation  is  ordinarily  limited 
to  the  property  of  corporations  or  concerns  \ji 
the  business  of  which  the  public  has  an  inter- 
est, nevertheless,  where  possession  of  mort- 
gaged property  of  a  corporation  in  a  business  in 
which  the  public  has  no  interest  is  upon  default 
surrendered  by  the  mortgagor  to  the  mortgagee, 
and  the  latter,  while  in  possession  and  before 
the  final  decree,  employs  labor  and  purchases 
supplies  which  are  used  to  improve  and  pre- 
serve the  property  and  to  increase  its  value  as 
security,  it  is  proper  for  the  court  to  make 
the  claims  for  such  labor  and  material  liens 
paramount  to  the  lien  of  the  mortgage. 

[Ed.  -Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §f  1877-1888;    Dec.  Dig.   g 

2.  MoBTOAOEs  (5  436*)— Acnoss  to  Fore- 
close —  INTEBVENTION  —  DiSCBETION  OF 
COUBT. 

It  is  within  the  sound  discretion  of  the 
trial  court  to  permit  persons  claiming  an  in- 
terest in  mortgagetl  property  to  file  interpleas 
after  judgment  of  foreclosure  has  been  enter- 
ed, and  before  the  final  disposition  of  the 
cause. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  $  1289;    Dee.  Dig.  g  436.*] 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  Commonwealth  Trust  Com- 
pany, as  trustee,  against  the  Cockerill  Zinc 
Company,  defendant,  and  the  Gas  City  Drill- 
ing Company  and  others,  interpleaders. 
From  the  judgment,  plaintiff  appeals.  Af> 
firmed. 

Campbell  &  Goshom,  of  lola,  for  appel- 
lant. Morse  &  Pees,  of  lola,  E.  D.  Mlkesell, 
of  Fredonla,  Ewlng,  Gard  &  Gard,  of  lola, 
and  C.  B.  Benton,  of  Ft  Scott,  for  appellees. 

PORTER,  J.  The  appellant  as  trustee, 
brought  this  action  to  foreclose  a  mort- 
gage or  deed  of  trust  executed  by  the  Cock- 
erill Zinc  Company,  a  corporation,  to  secure 
certain  Itonds.  The  trust  deed  covered  all 
the  property  of  the  company,  including  three 
zinc  smelting  plants  and  appurtenances,  and 
other  property  used  In  connection  therewith, 
two    of   the   plants   being   located   in   Allen 
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county,  and  the  third  In  Wilson  county.  The 
appellees  are  Interpleaders,  who  filed  claims 
for  material  and  labor  furnished  and  sup- 
plied in  the  operation  and  betterment  of 
the  zin.c  plants  during  the  period  after  de- 
fault in  the  payment  of  interest,  when,  It 
is  claimed,  the  bondholders  were  in  posses- 
sion of  the  property,  either  through  the 
trustee  or  through  their  own  agent.  The 
main  question  involved  in  the  appeal  is 
whether  the  court  erred  in  making  the  Judg- 
ments in  favor  of  the  interpleaders  first  liens 
on  the  mortgaged  property  In  preference  to 
the  lien  of  the  bondholders.  The  appeal  also 
questions  the  power  of  the  court  to  permit 
interpleas  to  be  filed  after  the  sale  under 
the  decree  of  forclosure,  and  while  confirma- 
tion of  sale  was  pending.  The  lartter  ques- 
tion applies  to  a  part  of  the  interpleaders 
only.  The  mortgage  or  trust  deed  provided 
that  after  six  mouths  default  in  interest, 
upon  notice  by  the  trustee  or  any  bondholder, 
and  the  election  of  the  majority  of  the  bond- 
holders, the  entire  principal  sum  and  inter- 
est should  become  due;  further,  that  upon 
such  defanlt  the  mortgagor,  upon  demand  of 
the  trustee,  should  surrender  possession,  and 
the  trustee,  or  such  agent  as  it  should  ap- 
point, might  take  possession  of  all  the  prop- 
erty, including  the  company's  books  and  ac- 
counts, and  operate  and  manage  the  plants 
and  make  all  needed  repairs,  alterations,  ad- 
ditions, and  improvements  as  it  should  deem 
wise,  receive  rents,  incomes,  and  profits, 
"and  out  of  the  same  pay  all  proper  costs 
and  expenses  of  so  taking,  holding,  and  man- 
aging the  same."  Another  provision  reads: 
"The  said  trustee  shall  be  authorized  to  pay 
reasonable  compensation  out  of  the  trust 
estate  to  such  person  or  persons  as  it  may 
employ  in  the  administration  or  manage- 
ment of  this  trust;  and  the  said  trustee 
shall  be  entitled  to  Just  compensation  for  all 
services  rendered  by  it  in  connection  with 
such  trust,  which  shall  be  paid  out  of  the 
trust  estate."  The  trustee  was  not  to  be 
personally  liable  for  any  debt  contracted  by 
it  "during  any  period  wherein  the  trustee 
shall  manage  the  mortgaged  premises  upon 
entry  or  voluntary  surrender  as  aforesaid." 
On  July  1,  1909,  the  CockerlU  Zinc  Company 
was  in  default  in  its  interest  payments  which 
had  continued  for  a  year.  Twelve  hundred 
bonds,  of  the  face  value  of  $1,200,000,  were 
issued  and  secured  by  the  mortgage.  A.  B. 
Cockerill,  president  of  the  zinc  company, 
owned  534  of  the  bonds,  George  B.  Nichol- 
son owned  300,  and  the  National  Bank  of 
Commerce,  of  St  Louis,  Mo.,  owned  250. 
After  the  default  had  continued  for  more 
than  six  months,  the  holders  of  a  majority 
of  the  bonds,  which  included  200  of  A.  B. 
CockeriU's  bonds  held  by  a  bank  as  collat- 
eral security,  requested  the  CockerlU  Zinc 
Company,  in  writing,  to  substitute  the  Com- 
monwealth Trust  Company,  of  St.  Louis,  Mo., 
for  the  New  York  Trust  Company,  the  orig- 
inal trustee  named  in  the  mortgage.     The 


substitution  was  dnly  made  on  July  2,  1909, 
at  a  meeting  of  the  directors  of  the  zinc 
company,  and  at  the  same  meeting  a  resoln* 
tion  was  adopted  directing  A.  B.  Cockerill, 
as  president  of  the  company,  to  deliver  ims- 
session  of  all  the  property  covered  by  the 
mortgage  to  the  substituted  trustee.  A  few 
days  later,  on  July  12th,  A,  B.  Cockerill, 
George  E.  Nicholson,  and  the  National  Bank 
of  Commerce  of  St  Louis,  holders  of  1,081 
of  the  bonds,  made  a  written  request  to  the 
Commonwealth  Trust  Company  to  act  as  sub- 
stituted trustee,  and  to  take  charge  of  the 
property  through  Mr.  Nicholson,  and  admin- 
ister the  trust  for  the  bondholders. 

[1]  The  evidence  does  not  show  that  the 
trustee  took  possession  formally,  but  it  Is 
clear  from  all  the  evidence  that  while  Cock- 
erlU, as  president  of  the  company,  continued 
in  charge,  he  was  under  the  direction  and 
control  of  Nicholson,  to  whom  he  reported 
almost  daily,  showing  in  detaU  the  opera- 
tion of  the  plants  and  the  cost  and  exi)ense 
incurred;  and  this  continued  untU  the  sale 
under  the  foreclosure  decree  in  May,  1910. 
The  business  was  conducted  in  the  name  of 
the  CockerlU  Zinc  Company,  but  Nicholson 
came  to  the  properties  at  different  times, 
and  gave  orders  and  directions  for  the  man- 
agement of  the  bnsiness,  and  upon  iiis  or- 
ders the  plants  were  finally  closed.  It  ap- 
pears that  the  bondholders  were  kept  fully 
advised  of  all  the  facts  and  met  frequently 
to  discuss  the  situation  of  affairs,  and  that 
Nicholson  was  selected  to  represent  them 
because  he  was  experienced  in  the  smelting 
business  and  was  a  large  holder  of  the 
bonds.  The  evidence  tended  to  show  that 
during  aU  this  time  he  was  held  out  by  the 
bondholders  as  their  trustee,  or  as  agent  for 
the  substituted  trustee  in  their  interest 
For  some  reason  it  was  not  deemed  advisa- 
ble to  foreclose  the  mortgage  at  once,  and 
probably  it  was  the  intention  to  allow  Mr. 
CockerUI  time  to  see  if  he  could  make  the 
business  profitable  or  procure  financial  as- 
sistance from  outside  parties  to  enable  him 
to  pay  off  the  interest  charges.  Nicholson 
reported  to  the  bondholders  in  January,  1910^ 
that  the  plants  were  being  operated  at  a 
loss,  and  advised  foreclosure.  The  plants 
were  closed  down,  and  in  February  this  ac- 
tion was  commenced.  Three  of  the  inter- 
pleaders, Stanberry,  Donnan,  and  the  Gas 
City  Drilling  Company,  furnished  materials 
and  suppUes.  including  the  sinking  of  several 
gas  wells  on  the  mortgage  property,  before 
the  plants  were  closed  down,  and  while  Nich- 
olson was  in  control  of  the  property.  They 
filed  their  interpleas  upon  leave  of  court 
soon  after  the  foreclosure  proceedings  were 
commenced.  The  other  interpleaders  were 
permitted  by  the  court  to  file  their  claimB 
after  the  sale  had  been  made  under  the  de- 
cree of  foreclosure,  and  after  a  motion  to 
confirm  the  sale  had  been  filed.  Their  claims 
are  for  supplies  and  labor  furnished.  At  the 
time  the  plants  were  closed  there  were  at 
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the  La  Harpe  plant  4,000  retorts,  at  Oaa 
aty  6,000,  and  at  Altoona  7,000.  These  re- 
torts. If  allowed  to  cool,  would  have  been 
ruined.  At  the  three  plants  there  were  20 
furnaces  wbldi  it  was  necessary  to  keep  on 
"dead  Are."  or  otherwise  they  would  cool  off, 
and  damages  amounting  to  several  thousand 
dollars  would  result.  In  order  to  keep  the 
Insurance  effective  and  to  prevent  tools  and 
apiiUances  from  being  carried  off,  it  was  nec- 
essary that  watchmen  be  employed  at  all  the 
plants.  The  interpleaders  who  were  permit- 
ted to  file  claims  after  the  decree  were  per- 
sona who  performed  services  of  this  charac- 
ter after  the  closing  down  of  the  plants.  It 
is  true  that  the  power  of  the  court  to  cre- 
ate preferential  liens  In  favor  of  persons  who 
hiive  furnished  material,  supplies,  or  labor 
is  ordinarily  limited  to  corporations  or  con- 
cerns in  which  the  public  has  an  interest, 
such  as  public  service  corporations,  where 
the  necessity  of  keeping  the  business  as  a 
going  concern  for  the  convenience  of  the 
public  and  to  preserve  the  security  furnishes 
the  reason  for  making  such  claims  para- 
mount to  the  lien  of  a  prior  mortgage.  In- 
ternational Trust  Co.  T.  Decker  Bros.,  152 
Fed.  78,  81  a  C.  A.  302,  11  L.  R.  A.  (N.  S.) 
152;  34  Cyc.  299.  Receiver's  certlQcates  is- 
sued for  the  sole  purpose  of  carrying  on  a 
business  in  which  the  public  baa  no  interest 
would  not  as  a  general  rule  be  authorized  by 
a  court  of  equity;  and,  if  the  claims  of  the 
interpleaders  had  nothing  to  stand  upon  ex- 
cept that  they  were  Incurred  over  the  objec- 
tions of  the  bondholders  for  the  purpose  of 
keeping  the  business  of  the  zinc  company  a 
going  concern,  a  different  question  would  be 
presented.  The  facts  are  that  the  bondhold- 
ers were  mortgagees  in  possession  with  the 
consent  of  the  mortgagor ;  and  all  of  the  in- 
debtedness represented  by  the  interpleas  was 
Incurred  in  their  efforts  to  improve  and 
preserve  the  property  and  to  add  to  its  value 
as  security  for  their  own  claims.  We  think 
there  was  sufficient  evidence  to  warrant  the 
court  in  holding  that  the  property  was  taken 
over  by  the  bondholders  in  July,  1909.  We 
are  onable  to  distinguish  any  difference  be- 
tween the  situation  presented  and  that  where 
the  holder  of  a  first  mortgage  upon  an  unfin- 
ished business  building,  having  taken  pos- 
Be.48ion  with  the  mortgagor's  consent,  should, 
before  proceeding  to  foreclose,  incur  indebt- 
edness for  completing  the  building  and  in 
preserving  It  as  security  for  his  claim.  In 
such  a  case,  it  would  be  most  Inequitable  to 
permit  him  to  assert  the  priority  of  his 
mortgage  lien  to  that  of  the  claims  of  per- 
sons who  at  his  request  furnished  the  materi- 
al and  labor  necessary  to  create  and  preserve 
the  security.  The  trust  deed  by  the  provi- 
sion quoted,  supra,  authorizes  the  payment 
out  of  the  trust  estate  of  compensation  "to 
■uch  persons  as  the  trustee  may  employ  in 
the  administration  and  management"  of  the 


estate.  What  the  troBtee  might  do  for  the 
bondholders  as  their  agent  and  as  agent  of 
the  mortgagor  it  would  seem  the  I>ODdhoId- 
ers,  to  whom  the  mortgagor  bad  surrender- 
ed the  property  and  control  of  the  business, 
ought  to  be  able  to  do  for  themselves. 

[2]  It  cannot  be  doubted  that  the  court 
bad  power  to  permit  the  filing  of  interpleas 
at  any  time  before  the  final  disposition  of  the 
case.  Having  acquired  Jurisdiction  for  one 
purpose,  it  could,  and  properly  should,  re- 
tain it  for  the  purpose  of  rendering  Justice 
to  all  parties  in  interest  It  could  do  this 
after  Judgment  as  well  as  before,  and  with- 
out any  express  provision  of  the  Code.  Gib- 
son v.  Perrell,  77  Kan.  454,  94  Pac.  783.  The 
permission  to  file  the  interpleas  after  Judg- 
ment rested  in  the  sound  discretion  of  the 
court  Besides,  it  could  not  possibly  have 
injured  the  appellant  to  permit  the  inter- 
pleas to  be  filed  when  they  were. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


96  Kan.  848) 
STATE  T.  JUSTUS  et  aUt 
(Supreme  Court  of  Kansas.    April  6,  1012.) 

1.  Cbiminal   Law    (|    231*)  —  Pbelihinabt 

B3XAMINATI0N— SumCIKNCT. 

A  person  charged  with  a  felony,  and  who 
had  been  admitted  to  bail,  was  brought  before 
a  magistrate  for  preliminary  examination,  and, 
whea  the  testimony  in  support  of  the  prosecu- 
tion was  produced,  the  defendant  moved  for  a 
discharge  on  the  ground  that  probable  cause 
for  charging  him  with  the  offense  had  not  been 
shown.  The  magistrate  then  postponed  the 
hearing  and  took  the  motion  ander  advisement 
for  24  hours,  and  when  that  time  arrived,  and 
the  defendant  did  not  appear,  the  magistrate 
decided  that  an  offense  had  been  committed  and 
that  there  was  probahle  cause  to  believe  de- 
fendant guilty  of  the  offense  and  ordered  that 
he  be  bound  over  for  trial.  The  bond  was 
given,  and,  at  a  trial  in  the  district  court 
where  he  was  convicted,  defendant  contended 
that  he  had  not  had  a  preliminary  examination 
because  he  was  not  present  when  the  order 
was  made  and  that  he  bad  not  been  permitted 
to  offer  testimony  in  his  own  behalf.  Held, 
that  the  examination,  In  which  all  of  the  testi- 
mony of  the  prosecution  was  offered,  afforded 
the  defendant  reasonable  notice  of  the  nature 
of  the  offense  charged  against  him  and  fairly 
accomplished  the  purpose  of  a  preliminary  ex- 
amination, and,  further,  that  he  could  not  de- 
feat the  proceeding  by  neglecting  to  appear 
before  the  magistrate  at  the  time  to  which 
the  adjournment  was  taken. 

[EM.  Note.— For  other  cases,  see  Crtminal 
Law,  Cent  Dig.  U  479-481;  Dec.  Dig.  {  231.*] 

2.  Criminal   Law    (J   1032*)— Appeai,— Prb- 
BENTiNo  Questions  in  Lowkb  Coubt— Dd- 

PtlCITT. 

The  uniting  of  a  charge  of  felony  with 
another  of  the  same  general  character  which 
constitutes  a  misdemeanor  is  not  ground  for 
the  reversal  of  a  judgment  of  conviction,  where 
no  motion  to  quash  the  information  was  filed 
nor  any  attack  made  on  the  information  on 
the  ground  of  duplicity  until  after  the  convic- 
tion was  obtained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dia.  U  2627,  2628,  2642,  2668; 
"       "■     *  '""2.*I 
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3.  Indictment  and  iNroBXAtioN  ({  125*)-- 

Duplicity. 

When  an  offense,  as  defined  by  statute, 
may  be  committed  in  several  ways,  the  infor- 
mation may,  in  a  single  count,  charge  its  com- 
mission in  any  or  all  of  the  ways  which  are 
not  repugnant  to  each  other. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |i  334-100;  Dec. 
Dig.  §  125.*] 

Appeal  from  District  Court,  Seward 
County. 

Henry  Justus  and  another  were  conylcted 
of  keeping  a  gambling  house  and  of  gaming, 
and  of  enticing  others  to  gamble,  and  appeal. 
Affirmed. 

C.  V.  Manatt,  of  Liberal,  for  appellant. 
Jno.  S.  Dawson,  Atty.  Gen.,  and  Clyde  R. 
Commons,  Co.  Atty.,  of  Liberal,  for  the  State. 

JOHNSTON,  C.  J.  A  complaint  was  filed 
before  a  Justice  of  the  peace  charging  appel- 
lants Jointly  with  rtiiming,  operating,  and 
maintaining  a  gambling  bouse,  and  setting 
up  and  maintaining  gambling  devices  in  it, 
and  further  charging  appellants  with  gam- 
ing in  a  common  gambling  house,  and  with 
gambling.  At  a  preliminary  hearing  in  the 
Justice  court,  the  state  Introduced  its  evi- 
dence, and  then  the  appellants  filed  a  motion 
to  discharge  them  on  the  ground  of  insuffi- 
ciency of  the  evidence.  After  the  argument 
of  this  motion,  the  Justice  announced  an  ad- 
journment and  that  he  would  take  the  mat- 
ter under  advisement  for  24  hours.  When 
that  time  arrived,  the  appellants  did  not  ap- 
pear before  the  Justice,  and,  without  farther 
testimony,  he  overruled  the  motion  and  de- 
cided upon  the  evidence  that  there  was  prob- 
able cause  to  believe  the  appellants  to  be 
guilty  of  the  offenses  charged  and  bound 
them  over  to  the  district  court.  An  Informa- 
tion containing  three  counts  was  filed  in  the 
district  court,  but  the  conviction  was  based 
only  on  the  second  count.  In  that  count  ap- 
pellants were  Jointly  charged  with  keeping 
a  gambling  house,  in  which  gambling  devices 
were  set  up  and  used  and  to  which  .persons 
were  accustomed  to  resort  for  the  purpose  of 
gambling,  and  of  gambling,  and  of  enticing 
others  to  gamble.  A  plea  in  abatement  was 
filed,  in  which  appellants  stated  that  they 
had  not  had  a  preliminary-  examination,  al- 
though charged  with  the  commission  of  a  fel- 
ony; but  the  plea  was  properly  overruled. 

[1]  A  preliminary  examination  was  held, 
which  was  attended  by  appellants,  and 
wherein  the  state  Introduced  its  testimony, 
from  which  the  committing  magistrate  deter- 
mined that  an  offense  had  been  committed 
and  that  there  were  grounds  for  believing 
that  appellants  were  guilty.  Under  the  stat- 
ute appellants  were  entitled  to  have  their 
witnesses  examined,  if  any  they  had  (Gen. 
Stat,  i  6623  [Code  Cr.  Proc.  i  40]);  but  they 
did  not  ask  to  have  any  sworn  and  examined 
and  were  not  even  present  at  the  reconven- 
ing of  the  Justice  court    What  their  purpose 


was  in  absenting  themselves  from  the  court 
is  not  stated ;  but,  if  they  had  appeared,  tbey 
would  doubtless  have  had  an  opportunity  to 
present  any  testimony  they  had.  WTien  the 
magistrate  decided  that  the  testimony  was 
sufficient  to  bind  over,  and  the  appellants  did 
not  offer  any  testimony,  the  magistrate  was 
warranted  in  committing  them  for  trial. 
They  had  given  bonds  for  th^lr  appearance, 
but  they  could  not  defeat  the  proceeding  by 
neglecting  to  appear  at  the  time  to  which  the 
court  was  adjourned.  Their  absence  was,  in 
effect,  a  waiver  of  the  right  to  offer  testimo- 
ny In  their  own  behalf.  The  examination 
that  was  conducted,  in  which  the  evidence 
of  the  state  was  presented,  fairly  acquainted 
them  with  the  charge  upon  which  they  were 
to  be  prosecuted,  and  this  is  the  purpose  of 
such  an  examination.  It  has  been  decided 
that:  "When  the  question  Is  raised  by  a  plea 
In  abatement,  as  in  the  present  case,  we  think 
the  only  questions  presented  for  considera- 
tion are  whether  an  attempt  has  been  made 
to  give  the  defendant  a  preliminary  exami- 
nation, and  whether  by  such  attempt  reason- 
able notice  has  been  given  to  him  with  re- 
gard to  the  nature  and  character  of  the  of- 
fense charged  against  him."  State  ▼.  Bailey. 
32  Kan.  83,  89,  3  Pac.  769.  See,  also.  State 
r.  Geer,  48  Kan.  752,  30  Pac.  236.  This 
kind  of  notice  was  given  appellants,  and 
hence  the  plea  was  properly  overruled. 

It  Is  next  contended  that  appellants  were 
allowed  but  six  peremptory  challenges, 
whereas  each  was  entitled  to  that  number 
under  the  ruling  in  State  v.  Dureln,  29  Kan. 
688.  AVhlle  counsel  for  appellants  Insist  that 
they  were  deprived  of  their  rights  In  this  re- 
spect, the  record  is  against  them.  In  the 
judgment  of  the  court  It  is  said,  in  connec- 
tion with  the  recital  of  the  Impaneling  of  the 
Jury,  that  "said  Jury  having  been  accepted 
by  both  the  plaintiff  and  the  defendants,  and 
each  of  them  having  .exercised  six  of  the  per- 
emptory challenges  allowed  to  them  by  law, 
and  no  request  being  made  for  any  addition- 
al challenges,  and  the  following  Jurors,  to 
wit,"  etc.,  proceeded  to  try  the  case.  We 
must  accept  the  record  as  It  is  written,  and 
appellants,  having  been  accorded  all  the  chal- 
lenges to  which  they  were  entitled,  and  no 
others  having  been  made  or  requested,  there 
is  no  ground  of  complaint  on  this  score. 

[2]  There  Is  complaint  that  the  Informa- 
tion charged  several  offenses,  but  no  motion 
to  quash  on  the  ground  of  duplicity  was  filed. 
In  the  second  count  there  was  a  charge  of  a 
felony  under  section  2.39  of  the  crimes  act 
(Gen.  Stat,  i  2725),  and  a  misdemeanor  un- 
der section  240a  (Gen.  Stat.  1909,  {  2735). 
Distinct,  substantive  offenses  should,  of 
course,  be  charged  in  separate  counts,  and. 
doubtless,  if  proper  objection  had  been  made, 
it  would  have  been  sustained.  The  uniting  of 
offenses  of  the  same  character  in  ode  count 
is  not  a  ground  for  reversal  unless  there  is  a 
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timely  chanenge  of.  the  defect  by  an  appro- 
priate motion. 

[3]  The  Bome  question  Is  raised  on  the  In- 
■tructlons  given  by  the  court;  but,  as  appel- 
lants chose  to  submit  their  case  on  Informal 
charges,  the  objection  on  that  ground  is  not 
STallable.  Each  appellant  was  convicted  of 
but  one  felony  and  one  misdemeanor.  It  is 
immaterial  that  in  charging  the  commission 
of  the  felony  several  acts  were  alleged  to 
have  been  committed  by  appellants.  Where 
an  offense  may  be  committed  in  several  ways, 
the  information  may,  in  a  single  count, 
charge  its  commission  in  any  or  all  of  the 
ways  which  are  not  repugnant  to  each  other. 
State  V.  Hewes,  60  Kan.  765,  67  Pac.  959; 
Stete  V.  Komstett,  62  Kan.  221,  61  Pac.  805 ; 
State  T.  Way,  76  Kan.  928,  93  Pac.  159,  14 
li.  R.  A.  (N.  S.)  603. 

The  testimony,  although  its  sufficiency  is 
challenged,  appears  to  be  sufficient  to  sus- 
tain the  charge  that  appellants  not  only  gam- 
bled but.  were  operating  a  gambling  house. 
The  proof  that  there  was  gambling  in  the 
house  with  cards  and  dice  was  abundant, 
and  there  Is  sufficient  to  show  that  Bladi  as 
well  as  Justus  was  engaged  in  operating  it. 

The  verdict  points  out,  with  reasonable  cer- 
tainty, the  offense  of  which  each  was  convict- 
ed, and  the  Judgment  must  be  affirmed.  All 
the  Justices  concurring. 

(86  Kan.  933) 

GUT  et  al  r.  HANSOW  et  al. 
(Supreme  C!ourt  of  Kansas.     April  6,  1912.) 

(Synahui  Ip  the  Court.) 

Specific  Performance  (t  131»)— Infants  M 
72»)— Guardian   and   Ward   (§   108*)— Ac- 
tions—Title  of  Vendor— Marketabiutt. 
Under  the  facta  stated  in  the  opinion,  it 
Is  held  that  a  iraardian's   sale   of   her  infant 
wards'  interest  in  real  estate  may  be  specifical- 
ly enforced  at  the  suit  of  the  infants  brought 
by    them    through    their    guardian    and    next 
friend,  that  the  title  of  the  purchaser  will  be 
good,  and  that  by  virtue  of  toe  decree  of  spe- 
cific performance  all  doabt  respecting  the  mar- 
ketability of  the  title  will  be  removed. 

fEd.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  ft  426-435 ;  Dec.  Dig. 
I  131:»  Infants,  Cent.  Dig.  {i  180-185;  Dec. 
Dig.  t  72;*  Guardian  and  Waid,  Cent.  Dig.  « 
395-398;   Dec  Dig.  J  108.*} 

Appeal  from  District  Court,  Neosho 
County. 

Action  by  Ida  Guy  and  others  against 
Charles  T.  Hansow  and  others.  Judgment 
for  plalntifTs,  and  defendants  appeal.  Af- 
firmed. 

J.  M.  Nation  and  B.  W.  Grant,  both  of 
Brie,  for  appellants.  W.  R.  Cline  and  J.  Q. 
Stnitton,  both  of  Erie,  for  appellees. 

BURCH,  J.  In  June,  1907,  Ida  Guy  was 
granted  a  divorce  from  her  husband,  J.  M. 
Ouy.  He  was  the  owner  of  a  quarter  sec- 
tion of  land  which  was  occupied  as  their 


homestead.  There  were  five  children  whose 
ages  ranged  from  19  or  4  years.  The  wife 
was  entitled  to  alimony  out  of  the  land,  and 
the  husband,  desiring  that  his  Interest  in 
it  be  given  to  the  children  in  equal  propor- 
tions, requested  that  it  be  so  secured  to 
them.  The  land  was  worth  at  the  time 
$4,000,  but  was  Incumbered  by  a  mortgage 
for  $1,700,  leaving  a  net  value  of  $2,300. 
Assuming  that  the  wife  were  given  one  half 
and  the  children  the  other  halt,  the  share 
of  each  child  would  be  $230.  The  court 
awarded  the  land  to  the  wife,  subject  to 
the  mortgage,  but  required  her  to  pay  each 
child  when  he  became  of  age  the  sum  of 
$230,  upon  his  executing  to  her  a  quitclaim 
deed  of  all  right,  title,  and  Interest  in  and 
to  the  premises.  The  decree  further  pro- 
vided that  she  secure  the  payment  of  such 
sums  by  executing  a  mortgage  to  the  chil- 
dren on  the  east  half  of  the  quarter  section. 
The  wife  was  given  custody  of  the  children 
and  was  charged  with  their  education  and 
maintenance  without  reimbursement  from 
their  estate.  All  these  fiicts  appear  In  the 
journal  of  the  divorce  proceedings.  The 
mortgage  for  the  benefit  of  the  children  was 
not  given,  and  Mrs.  Ouy  removed,  with 
them,  to  the  state  of  Colorado.  On  January 
7,  1910,  Mrs.  Guy,  through  an  agent  for  her- 
self and  for  her  as  guardian  of  the  minor 
children,  contracted  to  sell  the  land  to  the 
defendant  The  contract  contained  these 
provisions:  "The  deed  to  said  property  is 
to  be  a  deed  of  general  warranty  except 
as  against  the  mortgages  aforementioned 
and  said  deed  is  to  be  executed  by  the 
guardian  of  the  minor  heirs  In  pursuance 
of  an  order  from  the  probate  court  of  Neo- 
sho county  and  by  herself  as  an  Individual 
conveying  her  own  share  of  said  property 
and  by  the  heirs  who  may  be  of  lawful  age. 
*  *  *  The  grantors  are  to  furnish  said 
Hansow  or  bis  attorney,  with  a  complete 
abstract  of  the  title  down  to  the  date  of 
the  deed  showing  a  good  and  complete  title 
free  from  material  defects."  Pursuant  to 
an  order  duly  obtained  from  the  probate 
court  of  Neosho  county,  Mrs.  Guy,  as  guard- 
Ian  for  those  of  the  children  who  were  still 
minors,  executed  a  guardian's  deed  of  the 
land  which  the  probate  court  duly  approv- 
ed. Another  deed  was  executed  by  herself 
and  by  an  adult  son  conveying  their  inter- 
ests in  the  property.  An  abstract  of  title 
was  furnished,  and  the  contract  was  duly 
complied  with  on  the  part  of  the  vendors, 
unless  the  abstract  failed  to  show  a  title 
free  from  material  defects.  Believing  the 
title  ofTered  to  be  unmarketable  because  of 
the  peculiar  terms  of  the  divorce  decree, 
which  appeared  ^n  the  abstract,  the  defend- 
ant declined  to  complete  the  purchase.  In 
an  action  brought  for  the  purpose  by  Mrs. 
Guy,  the  adult  son,  and  the  minora  by  their 
guardian    and    their    next    friend,    specific 
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performance  was  decreed  against  the  de- 
fendant, and  lie  appeals. 

It  is  not  material  that  the  mortgage  re- 
quired by  the  divorce  decree  •was  not  given, 
and  it  is  not  necessary  to  assign  a  name  to 
the  interest  which  attached  to  the  land  In 
favor  of  the  minors.  The  decree  and  the 
contemplated  mortgage  were  merely  Instru- 
ments employed  to  effectuate  the  intention 
of  J.  M.  Guy  to  secure  bis  interest  in  the 
homestead  to  bis  children.  The  minors  had 
an  interest  in  the  land  which  was  property, 
and  any  property  of  a  minor  or  any  interest 
in  any  kind  of  property,  real  or  personal, 
may  be  sold  whenever  circumstances  make 
it  beneficial  to  the  minor  that  it  should  be 
sold.     Gen.  St.  1909,  i  3991. 

In  22  Cyc.  568,  it  Is  said  of  statutes  of 
this  kind:  "Under  a  statute,  authorizing 
generally  the  sale  of  real  estate  of  infants, 
the  court  may  order  the  sale  of  any  inter- 
ests of  an  infant  in  such  estate,  whatever 
may  be  the  character  of  that  interest, 
whether  legal  or  equitable,  vested  or  con- 
tingent, in  common  with  others  or  separate, 
or  in  whatever  manner  It  may  be  held, 
whether  by  descent,  devise,  or  by  contract" 

The  sums  tp  be  paid  to  the  children  as 
they  become  of  age  constitute  a  debt  of 
their  mother,  and  the  land  stood,  in  a  sense, 
as  security  for  the  debt.  It  is  obvious  that 
the  security  might  be  lost  entirely  by  a  fore- 
closure of  the  $1,700  mortgage,  for  want  of 
fiends  with  which  to  redeem.  A  naked  right 
to  redeem,  however,  may  be  valuable,  and 
can  be  sold  if  the  probate  court  should  de- 
cide that  a  sale  would  be  advantageous  to 
the  minors.  There  is  nothing,  therefore,  in 
the  character  of  the  minors'  interest  or 
i^lght,  which  casts  doubt  upon  the  sale  or 
upon  the  Jurisdiction  of  the  probate  court 
to  authorize  the  sale. 

The  contract  of  the  guardian  to  sell  the 
minors'  Interest  was,  of  .course,  ineCCectual; 
but  the  sale  authorized  and  approved  by  the 
probate  court  was  binding  upon  them,  and 
the  defendant  Is  to  receive  not  only  what 
he  contracted,  for,  but  all  the  interest  the 
n^inors  have  in  the  land.  The  title  which 
the  defendant  will  receive  is  therefore  per- 
fectly good,  and  the  only  question  'Is  wheth- 
er, notwithstanding  its  good  character.  It 
will  be  sufficiently  free  from  judicious  ques- 
tion to  be  marketable. 

The  hesitation  of  purchasers  to  take  titles 
oif  this  character  arises  .because  the  courts 
exact  such  rigid  compliance  with  all  the 
provisions  of  law  governing. the  sale  of  prop- 
erty belonging  to  one  not  sui  juris.  All 
doubt  of  the  validity  and  propriety  of  this 
sale,  however,  is  removed  by  the  decree  of 
specific  performance.  This  decree  was  pro- 
cured by  the  minors  themselves.  The  suit 
was  Instituted  by  them  by  their  guardian 
and  next  friend  as  the  law  requires.  Gen. 
St.  1909,  §g  3975,  5623  (Code  Civ.  Proc  { 
30).    They  are  the  real  parties  in  interest. 


22  C^yc.  630.  Infancy  Is  not  a  bar  to  the 
commencement  and  prosecution  of  such 
suits  as  may  be  necessary  and  appropriate 
to  protect  and  advance  an  infant's  property 
and  other  rights.  22  Cyc.  628.  Thus,  in 
the  case  of  Schnee  v.  Schnee,  61  Kan.  613, 
60  Pac.  738,  it  was  held  that  an  infant  may 
institute  a  proceeding  by  his  next  friend  to 
obtain  a  probate  of  a  will,  and  may  appeal 
from  a  decision  of  the  probate  court  reject- 
ing the  will.  In  the  opinion  it  was  said: 
"All  the  courts  guard  the  interests  of  in- 
fants, and  that  they  may,  by  next  fri^ids, 
institute  proceedings  in  the  courts  for  the 
enforcement  of  their  rights  or  the  protec- 
tion of  their  interests,  is  the  universal  prac- 
tice, and  one  which  may  be  regarded  as 
part  of  the  common  law." 

On  the  authority  of  the  English  case 
Flight  V.  BoUaud,  4  Rusa.  298,  it  is  fre- 
quently said  that  specific  performance  can- 
not be  maintained  on  behalf  of  an  infant 
because  the  remedy  is  not  mutuaL  This, 
however,  is  not  true  when  the  sale  is  not 
that  of  the  infant  alone,  but  is  one  made 
through  the  intervention  of  a  guardian  duly 
authorized  to  bind  him.  Guard  v.  Bradley, 
7  Ind.  600.  The  .court  had  power  to  dismiss 
the  action  in  case  it  were  not  for  the  bene- 
fit of  the  infants  (Gen.  St  1909,  S  5623),  and 
by  proceeding  to  judgment  must  l)e  held  to 
liave  determined  that  the  action  was  for  the 
benefit  of  the  Infant  plBintiils.  The  peti- 
tion set  up  the  entire  transaction  and  de- 
scribed fully  and  accurately  the  interest 
whicb  the  minors  bad  to  convey.  The  an- 
swer challenged  ability  to  convey  and  made 
the  specific  defense  that  the  title  tendered 
was  neither  good  nor  marketable.  The  very 
Issues,  therefore,  which  the  infants  might 
raise  on  coming  of  age,  were  presented  to 
the  court,  with  the  burden  resting  on  them 
to  show  that  they  were  concluded  by  the 
sale.  The  court  held  that  they  were  so 
concluded,  and  they  are  concluded. 

It  is  not  a  ground  of  complaint  by  the  de- 
fendant that  it  takes  the  decree  of  specific 
performance  to  bar  the  minors  from  here- 
after questioning  the  title  and  so  to  make 
It  marketable.  Time  was  not  of  the  essence 
of  the  contract  In  such  cases  the  vendor 
may  assert  the  right  to  perfect  the  title  in 
an  action  brought  by  him  for  specific  per- 
formance. Maupin,  Marketable  Title  to 
Real  Estate,  {  319,  p.  760.  If  the  defect 
had  consisted  in  an  unsatisfied  judgment 
or  unreleased  mortgage,  a  reasonable  time 
would  have  been  given  to  discharge  the  lien. 
Here,  however,  the  claimed  defect  was  one 
necessarily  the  subject  of  adjudication  in 
the  pending  suit  so  that  the  moment  the  de- 
cree became  operative  upon  the  defendant 
the  title  was  cleared. 

Of  course,  the  defendant  is  not  responsi- 
ble for  the  conservation  of  the  purchase- 
price  of  the  land  to.  the  minors.  The  moth- 
er is  obliged  to  pay   as  before.     Security 
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Tfhlcb  It  Beemed  to  the  probate  court  shoald 
be  disposed  of  has  been  reduced  to  casb, 
and  tbat  tribunal  will  doubtless  see  that 
the  money  Is  so  bandied  that  it  may  serve 
tbe  purposes  specified  In  the  divorce  decree. 
The  judgment  of  the  district  court  is  af- 
firmed.    All  the  Justices  concurring. 


(86  Kan.  MX) 

WARD  T.  cm  OF  NORTON. 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

(Sv^a'but  iy  the  Court.) 

Masteb  akd  Sebvant  (J  121*>— Injtjbibs  to 

Sebvant  —  Appliahces— "Manofactjdbino 

Estabushmbnt"— "Mill." 

A  sasoline  engine,  used,  in  connection  with 
machinery  consisting  of  belts,  pulleys,  and  cog- 
wheels, to  pump  water  through  pipes  to  supply 
the  inhabitants  of  a  dty,  is  not  a  "manufactur- 
ing establishment"  or  a  "mill,"  within  tbe 
meaning  of  these  terms  in  section  4682,  Gen. 
St.  1909. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CentDig.  {{  228-231 ;  Dec.  Dig.  { 121.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  5,  pp.  4346-4358,  4506-4508.] 

Johnston,  C.  J.,  and  Burch  and  Porter,  JJ., 
dissenting. 

Appeal  from  District  Court,  Norton 
County. 

Action  by  Frank  O.  Ward  against  tbe 
City  of  Norton.  Judgment  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

J.  R.  Hamilton,  of  Norton,  for  appellant 
R.  W.  Hemphill  and  L.  H.  Thompson,  both 
'  of  Norton,  for  appellee. 

SMITH,  J.  Tbe  appellant  brought  tbls 
action  against  tbe  city  of  Norton  to  recover 
damages  which  he  bad  sustained  by  having 
bis  arm  caught  In  tbe  gearing  connected 
with  a  gasoline  engine  which  be,  as  an  em- 
ployC  of  the  city,  was  using  to  pump  water 
to  the  city  waterworks.  A  demurrer  was 
filed  to  bis  petition  and  sustained  by  tbe 
court  To  reverse  tbls  ruling,  this  action 
is  brought 

It  Is  conceded  by  the  appellee  that  tbe 
petition  states  facts  sufficient  to  constitute 
a  cause  of  action  in  all  respects  but  one, 
-viz.,  t::at  the  petition  does  not  state  facts 
which  show  that  the  place  or  establishment 
where  appellant  was  working  Is  such  as  is 
contemplated  by  section  4682  of  the  General 
Statutes  of  1909.  On  the  other  hand,  the 
appellant  admits  tbat  if  the  appellee  was 
not  bound  to  guard  its  machinery  under  the 
provisions  of  that  section  he  was  not  en- 
titled to  recover,  and  tbe  demurrer  was 
properly  sustained. 

Section  4682,  supra,  defining  the  estab- 
lishments or  places  to  which  the  act  ap- 
plies, reads:  "Manufacturing  establish- 
ments, as  those  words  are  used  in  this  act, 
shall  mean  and  include  all  smelters,  oil  re- 
fineries, cement  works,  mills  of  every  kind, 
naacbine  and  repair  shops,  and,  in  addition 


to  tbe  foregoing,  any  etber  kind  or  char- 
acter of  manufacturing  establishment  of 
any  nature  or  description  whatsoever,  where- 
in any  natural  products  or  other  articles 
or  materials  of  any  kind,  in  a  raw  or  un- 
finished or  Incomplete  state  or  condition, 
are  converted  Into  a  new  or  Improved  or  dif- 
ferent form." 

Tbe  paragraph  of  the  petition,  by  which  It 
was  Intended  to  bring  the  case  within  that 
section,  reads:  "Tbat  In  connection  with  said 
gasoline  engine,  owned  and  used  by  said  de- 
fendant to  pump  said  water  from  said  wells, 
and  to  force  It  through  pipes  to  said  pump- 
ing plant,  there  is  certain  machinery,  consist- 
ing of  belts,  pulleys  and  cogwheels.  That 
connected  therewith  are  four  sets  of  cog- 
wheels, each  consisting  of  a  large  cogwheel, 
about  three  feet  in  diameter,'  the  cogs  of 
which  are  geared  with  a  smaller  cogwheel, 
about  eight  inches  in  diameter.  That  tbe 
smaller  cogwheel  receives  its  power  through 
a  belt  and  shaft,  which  causes  said  cogwheel 
to  revolve  with  great  rapidity.  Tbat  the 
same  is  geared  with  tbe  larger  cogwheels  and 
gives  unto  them  motion.  The  cogs  of  the 
small  and  large  cogwheel  fit  together  close- 
ly." 

It  is  conceded,  then,  tbat  the  only  question 
presented  is  whether  or  not  tbe  appellant 
was  employed  in  a  manufacturing  establish- 
ment or  In  a  mill,  within  the  meaning  of  the 
act 

In  defining  what  conies  within  the  provi- 
sions of  tbls  section  (46S2,  supra),  In  Casper 
V.  Lewln,  82  Kan.  604,  609,  610,  109  Pac.  657. 
659,  it  is  said:  "It  first  includes  by  name  a 
number  of  establishments,  .some  of  which 
may  not  be  popularly  known  or  regarded  as 
manufactories — smelters,  oil  refineries,  ce- 
ment works,  mills  of  every  kind,  machine 
shops,  and  repair  shops.  By  force  of  the 
definition,  these  all  become  manufacturing 
establishments.  Then  all  other  manufacturing 
establishments  were  included  by  the  clause 
'and  in  addition  to  the  foregoing  any  other 
kind  or  character  of  manufacturing  estab- 
lishment of  any  nature  or  description  what- 
soever.' Then,  in  order  that  the  full  scope 
of  the  act  might  not  be  mistaken,  tbe  broad- 
est possible  definition  of  a  manufactory  was 
added:  '[A  place]  wherein  any  natural  prod- 
ucts or  other  articles  or  materials  of  any 
kind,  in  a  raw  or  incomplete  state  or  condi- 
tion, are  converted  Into  a  new  or  Improved 
or  different  form.'  •  •  •  The  process  of 
manufacturing  may  be  very  complicated,  or 
it  may  be  simple  In  tbe  extreme.  There  are 
primary  and  secondary  stages;  but  the  Leg- 
islature has  said  tbat  all  establishments  for 
the  modification  of  natural  objects  to  adopt 
them  to  human  needs  are  embraced  in  the 
act" 

It  is  contended  that  the  water  that  was 
pumped  was,  in  a  sense,  manufactured,  for 
tbe  reason  that  It  was  brought  within  con- 
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trol  for  the  use  of.  the  Inhabitants  of  the 
<rfty.  It  Is  not  even  contended  that  It  was 
modified  in  any  way  to  adapt  it  to  human 
needs.  The  water  was  in  no  sense  manu- 
factured or  changed  in  any  way.  It  was 
simply  conveyed  from  one  elevation  to  an- 
other, or  from  one  place  to  another;  and 
hence  it  cannot  be  said  that  it  was  in  any 
way  manufactured,  or  that  the  establishment 
or  machinery  which  was  employed  in  convey- 
ing it  was  a  manufacturing  establishment. 

It  is  suggested,  however,  that  the  machin- 
•eary  and  power  used  In  moving  the  water  may 
be  regarded  as  a  mill,  within  the  meaning  of 
Ihe  section.  Several  deflnltiona  of  the  word 
•"mill"  are  given  in  Webster's  International 
Dictionary.  The  fourth  definition  is  applica- 
ble to  the  use  of  the  word,  as  made  in  sec- 
tion 4682,  supta.  It  reads:  "A  common  name 
for  various  machines  which  produce  a  man- 
ufactured product,  or  change  the  form  of  a 
raw  material  by  the  contlouous  repetition  of 
some  simple  actions,  as,  a  sawmill,  a  stamp- 
mill,  etc." 

The  machinery  and  plant  in  question  cer- 
tainly cannot  be  regarded  as  a  mill  under 
-this  definition.  It  will  be  observed  that  this 
■definition  would  include  a  mill  as  one  of  the 
appliances  in  a  factory,  or  a  machine  used 
-therein,  which  produces  a  manufactured 
product  or  changes  the  form  of  raw  material, 
•etc.,  neither  of  which  results  is  caused  by  the 
machine  in  question,  as  alleged  in  the  peti- 
tion. It  is  true  that  there  is  a  machine  in 
common  use,  and  weU  known  in  commerce, 
called  a  "windmill,"  which  in  operation  only 
elevates  water.  This  Icind  of  a  mill  was  for- 
merly used  to  convert  grain  into  flour  or 
meal,  which  was  a  manufacturing  process, 
and  the  machine  now  used  retains  the  name 
"windmill"  only  because,  like  the  old  grind- 
ing mill,  it  is  propelled  by  the  wind.  We 
conclude  that  the  place  and  machinery  de- 
scribed in  the  petition  was  neither  a  manu- 
facturing establishment  nor  a  mill,  within 
the  meaning  of  the  statute. 

The  Judgment  is  affirmed. 

MASON,  BENSON,  and  WEST,  JJ.,  con- 
curring. 

PORTER,  J.  (dissenting).  I  find  myself 
unable  to  concur  with  the  majority.  A  wise 
find  beneficent  law,  enacted  for  the  purpose 
of  safeguarding  the  lives  and  limbs  of  em- 
ployes whose  duties  compel  them  to  work  in 
close  proximity  to  dangerous  machinery, 
should  receive  at  the  hands  of  the  courts  the 
most  liberal  interpretation  possible,  instead 
of  a  technical  one  which  defeats  the  evident 
purpose  of  the  Legislature.  The  place  where 
the  plaintiff  received  his  injury  is  certainly 
within  the  spirit  of  the  law.  By  a  quite 
strict  interpretation  of  the  words  "mills" 
and  "manufacturing  establishments,"  it  migbt 
be  said  that  a  waterworks  establishment 
•does  not  come  within  the  letter  of  the  act. 
Yet  It  requires  but  a  slight  liberality  to  in- 


clude within  the  term  "mUl"  a  place  equip- 
ped with  machinery,  for  the  purpose  of 
pumping  water  and  distributing  it  to  consum- 
ers. There  are,  among  other  kinds  of 
"mills,"  such  things  as  water  mills.  The 
statute  says  "mills  of  every  kind."  No  per- 
son who  has  ever  visited  a  waterworks  plant 
in  any  of  the  larger  cities  of  the  state  and 
has  seen  the  powerful  engines,  the  ponderous 
drivewheels,  the  complicated  shafting,  and 
other  dangerous  machinery  in  operation 
would  for  a  moment  suppose  that  the  Leg- 
islature, In  adopting  the  act  for  the  protec- 
tion of  all  persons  employed  or  laboring  in 
manufacturing  establishments,  intended  to 
exclude  from  the  protection  of  the  act  per- 
sons employed  in  such  places.  Whether  those 
who  own  and  operate  such  establishments 
are  private  individuals,  private  conwratlons, 
or  public  corporations,  they  owe  the  same 
duty  to  safeguard  their  employes  as  do  those 
engaged  in  the  manufacture  of  plows  or  any 
commercial  product  In  Caspar  v.  Lewin, 
82  Kan.  604,  109  Pac.  657,  we  held  that  the 
words  "manufacturing  establishment"  In  this 
act  apply  to  a  place  where  scrap  iron  Is 
broken  up  or  cut  up  into  various  lengths  for 
convenience  in  shipping  or  in  handling  at 
mills,  where  the  scrap  ia  purchased. 

It  is  true  that  the  water .  which  finally 
reaches  the  consumer  is  nothing  more  than 
water — the  same  water  that  was  pumped 
from  the  river  or  the  wells.  But,  as  every 
one  knows,  something  is  required  to  be  done 
with  it  before  it  is  ready  for  distribution  and 
consumption.  It  is  first  pumped  into  great 
reservoirs  or  settling  basins,  and  usually  it 
is  treated  chemically  for  the  purpose  of  caus- 
ing the  precipitation  of  mud  or  sand.  In 
most  instances,  it  is  filtered,  in  order  to  re- 
duce the  percentage  of  bacteria  It  contains; 
and  finally,  when  fit,  and  sometimes  when 
unfit,  for  use.  It  is  distributed  to  the  public 
and  to  private  consumers.  All  this  process 
seems  to  require  more  of  a  change  in  the 
form  of  a  raw  material  than  the  mere  cut- 
ting of  scrap  iron  into  shorter  lengths  for 
convenience  in  handling.  A  bottling  works, 
where  natural  spring  water  is  put  into  bot- 
tles and  casks  without  any  other  change  in 
the  water  itself,  would  be  a  manufacturing 
establishment,  within  the  meaning  of  the  act 
as  construed  in  Caspar  v.  Lewin,  supra.  An 
establishment  for  pumping  or  storing  natural 
gas  and  distributing  it  to  consumers,  with 
no  other  change  in  the  natural  state  of  the 
gas  than  to  regulate  Its  force,  would  like- 
wise, in  my  opinion,  fall  within  the  defini- 
tion given  to  the  term  by  the  Legislature. 
The  evident  purpose  of  the  Legislature  was 
to  extend  protection  to  employes  in  every 
conceivable  kind  of  a  manufacturing  estab- 
lishment. In  attempting  to  make  Its  terms 
broad,  they  omitted  specific  mention  of  such 
establishments  as  waterworks  and  gas  plants. 
I  think  it  should  be  held  that  the  place 
where  the  plaintiff  was  injured  falls  within 
both  the  legislatire  deflnitioa  of  a  mill  and 
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asked  In  the  second  connt,  so  that  erldently 
nothing  was  allowed  on  either  of  the  others, 
and  rulings  with  reference  to  them  are  no 
longer  Important 

The  answer  stated  In  substance  that  the 
defendant  made  an  oral  lease  to  one  of  the 
defendants  who  took  In  the  others  as  part- 
ners In  the  enterprise;  that  the  defendant 
was  willing  to  give  them  a  written  lease,  but 
that  they  did  not  ask  for  It;  that  they  toIuh- 
tarlly  abandoned  the  property;  that  after  the 
work  had  been  discontinued  for  about  three 
months  he  notified  them  that  unless  they 
resumed  operations  he  would '  forfeit  their 
lease;  that  about  two  weeks  later  he  did 
so;  that  by  unskillful  operation  they  had 
greatly  injured  the  property,  for  which  in> 
Jury  he  asked  damages. 

The  evidence  showed  that  the  plaintiffs, 
after  working  the  property  for  about  three 
months,  ceased  operations  and  never  at- 
tempted to  resume  them.  There  was  direct 
and  positive  testimony,  supported  by  corrob- 
orative circumstances,  that  this  was  be- 
cause the  business  proved  unprofitable.  But 
there  was  also  some  testimony  that  the  rea- 
son was  that  the  defendant  failed  to  give 
the  plaintKTs  a  written  lease  In  accordance 
with  his  agreement.  The  verdict  must  be 
deemed  to  have  settled  this  dispute  in  favor 
of  the  contention  of  the  plnlntlfFs.  The  ques- 
tion of  law  is  therefore  presented  whether, 
assuming  the  facts  to  be  as  found  by  the 
Jury,  the  platntifTs  were  entitled  to  recover. 

In  behalf  of  the  defendant  it  is  argued 
that  inasmuch  as  the  plaintiffs,  according  to 
their  own  statement,  were  In  actual  posses- 
sion of  the  property  under  an  oral  agree-- 
ment,  and  were  not  interfered  with,  they 
suffered  no  substantial  Injury  from  the  omis- 
sion to  provide  them  with  a  written  con- 
tract; that  tbey  could  not  have  been  dis- 
possessed, and  If  they  had  desired  could 
have  compelled  the  execution  of  a  lease  by 
an  action  for  specific  performance.  We  can- 
not regard  this  argument  as  sound.  A  writ- 
ten memorandum  of  their  rights  in  the  prop- 
erty was  of  obvious  Importance  to  the  plain- 
tiffs. They  could  not  be  compelled  to  rely 
wholly  upon  oral  proof  of  the  terms  of  their 
agreement  They  might  well  decline  to  con- 
tinue to  Inctu:  expenses  In  developing  a  prop- 
erty, their  title  to  which  might  be  challenged, 
if  they  were  to  be  left  without  written  evi- 
dence to  defend  It  The  death  of  the  lessor 
might  have  disqualified  the  lessees  as  wit- 
nesses and  disabled  them  from  making  any 
proof  whatever  of  th'eir  contract  The  plain- 
tiffs were  entitled  to  insist  upon  receiving  a 
written  lease  before  they  went  farther  with 
the  matter.  If  the  defendant  in  fact  de- 
liberately and  without  excuse  refused  to 
execute  a  lease,  as  the  jury  must  be  deemed 
to  have  found,  the  refusal  amounted  to  a 
stoppage  of  the  contract  on  his  part  The 
plaintiffs  were  not  obliged  to  resort  to  an 
action   for   specific   performance   to  compel 

*For  other  cuw  (m  sam«  topic  and  lecUoa  NUMBER  In  Dec.  Dig.  &  Am.  Dig,  Key  No.  SeriM  4  Bep'r  ladaZM 


that  of  a  manufacturing  establishment,  but 
more  clearly  within  the  latter. 

JOHNSTON,  C.  X,  and  BUKCH,  J,  concur 
in  the  dissenting  opinion. 


(86  Ken.  854) 

RAINS  et  aL  t.  SCHBRMERHORN. 
(Supreme  Court  of  Kansas.    April  6,  1912.)  . 

(SyUalut  Iv  the  Court.) 
Mines  and  Minebat-s  (|  59*)— Contract  »ob 

Lease— BHEACH—RionTs  or  I^ssee. 

Where,  under  an  oral  agreement  that  they 
are  to  receive  a  ■written  lease  for  a  term  of 
years,  the  lessees  of  mining  property  take  pos- 
session of  it  with  the  cunsent  of  the  lessor 
and  enter  upon  its  operation,  upon  the  re- 
fusal of  the  lessor  to  execute  such  lease  they 
may  waive  their  right  to  specific  performance, 
larrender  the  property,  and  recover  in  an  ac- 
tion for  breach  of  contract  whatever  reason- 
able expenditures  they  have  made  in  prepara- 
tion for  taking  out  ore. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {§  170,  171;  Dec.  Dig.  { 
59.*] 

Appeal  from  District  Court  Cherokee 
Connty. 

Action  by  George  Rains  and  others  against 
E.  B.  Schermerhom.  Judgment  for  plaln- 
tllfs,  and  defendant  appeals.    Affirmed. 

Edwin  B.  Morgan,  of  Baxter,  E.  E.  Sapp, 
T.  T.  Burr,  and  H.  C.  Finch,  all  of  Galena, 
and  H.  C.  Bowman,  of  Topeka,  for  appellant 
Sapp  &  Wilson,  of  Galena,  for  appellees. 

MASON,  J.  The  members  of  a  partner- 
ship sued  E.  B.  Schermerhorn  for  damages 
for  a  breach  of  contract  and  obtained  a  Judg- 
ment from  which  he  appeals. 

The  petition  alleged  in  substance  that  the 
defendant  agreed  to  give  to  the  plaintiffs  a 
written  lease  for  three  years  upon  a  zinc  and 
lead  mining  property,  they  to  pay  blm  a 
royalty  of  25  per  cent  upon  the  ore  taken 
out;  that  with  his  consent,  and  in  reliance 
upon  his  agreement,  they  took  possession  of 
the  property  and  operated  It  for  about  three 
months,  incurring  considerable  expense  for 
repairs  and  development  in  order  to  put  it 
in  such  condition  that  it  could  be  operated 
at  a  profit;  that  after  repeated  demands  he 
refused  to  give  them  a  written  lease,  and 
finally  took  possession  himself  and  let  the 
property  to  other  persons.  The  petition  was 
divided  Into  three  counts,  each  designated 
as  a  cause  of  action.  The  wrongful  conduct 
charged  in  each  was  as  already  stated,  the 
diflTerence  being  as  to  the  character  of  the 
damages  alleged.  Recovery  was  asked  in  the 
first  count  for  what  the  lease  would  have 
been  worth  to  the  plaintiffs  if  it  had  been 
executed;  in  the  second  for  the  net  loss  In- 
curred by  the  plaintiffs  in  their  operations;  in 
the  third  for  the  value  of  ore  which  they  had 
mined,  of  which  the  defendant  had  the  bene- 
fit   The  verdict  was  for  the  precise  amount 
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Its  dellveiy,  and  the  defendant  cannot  be 
beard  to  complain  that  they  did  not  do  bo. 
The  choice  of  remedy  lay  with  them.  They 
were  entitled  to  accept  the  refusal  as  final, 
abandon  further  performance  of  the  con- 
tract, and  recover  whatever  damages  they 
had  suffered.  Including  any  expenses  reason- 
ably Incurred  in  reliance  upon  It. 

"An  agreement  to  lease  land  for  mining 
purposes,  if  founded  on  a  valuable  considera- 
tion, and  in  the  nature  of  a  valid,  subsisting 
contract,  will  be  supported  by  the  courts,  and, 
if  the  party  promising  to  lease  afterwards 
refuse  to  execute  the  lease,  the  promisee  un- 
der the  contract  can  maintain  an  action  for 
the  specific  performance  of  the  same,  or  re- 
cover damages  in  an  action  against  the 
promisor  for  the  breach."  White,  Mines  and 
Mining  Remedies,  S  261. 

"When  a  party  injured  by  the  stoppage  of 
a  contract  •  •  •  elects  to  go  for  dam- 
ages for  the  breach  of  the  contract,  the  first- 
and  most  obvious  damage  to  be  shown  Is  the 
amount  which  he  has  been  Induced  to  ex- 
pend on  the  faith  of  the  contract."  United 
States  T.  Behan,  110  U.  S.  338,  345,  4  Sup. 
Ct.  81,  84  (28  L.  Ed.  168). 

"Where  by  reason  of  the  breach  of  con- 
tract expenses  have  been  incurred  by  the  in- 
jured party,  they  are  in  general  recoverable 
in  an  action  for  damages.  So,  likewise,  are 
expenditures  made  In  anticipation  of  or  prep- 
aration for  the  performance  of  a  contract 
in  which  default  is  made  or  fulfillment  pre- 
vented." 8  A.  &  B.  Encycl.  of  L.  637;  King 
V.  Machine  Co.,  81  Kan.  809,  106  Pac.  1071. 

"Where  a  party  has  contracted  to  perform 
certain  work  and  is  prevented  by  the  other 
party  to  the  contract  from  entering  on  or 
completing  the  same,  •  •  •  the  plaintiff 
is  entitled  to  recover  any  direct  loss  occa- 
sioned by  the  defendant's  failure  to  perform 
the  contract,  including  such  reasonable  ex- 
penses as  he  has  incurred  in  preparing  to 
perform  the  contract"    13  Cyc.  159-160. 

The  court  instructed  the  jury  that  the 
plaintiffs  could  recover  on  the  third  count 
for  the  value  of  the  ore  mined  by  them,  of 
which  the  defendant  received  the  benefit  by 
taking  possession.  This  would  have  been  a 
recovery  of  double  damages,  as  the  plain- 
tiffs sued  for  and  were  allowed  for  the  ex- 
penditures made  in  mining  this  ore  as  well 
as  in  their  other  work.  No  prejudice  re- 
sulted, however,  for  the  jury  allowed  no 
damages  except  upon  the  second  count. 
Technical  accuracy  would  doubtless  have  re- 
quired that  in  estimating  the  plaintiff's  dam- 
ages the  ordinary  operation  of  the  mine  and 
mill,  of  which  they  obtained  the  benefit, 
should  have  been  left  out  of  account,  the 
Income  setting  off  the  outlay;  that  allowance 
should  have  been  made  to  the  plaintiffs  only 
for  the  expenditures  which  were  made  with 


a  view  to  future  returns,  or  of  which  (he  de- 
fendant received  the  benefit  The  plaintiffs 
were  allowed  to  recover  their  total  net  loss, 
but  no  prejudice  seems  to  have  resulted  to 
the  defendant,  for  he  was  given  credit 'for 
what  they  received  from  the  "turn-ins"  they 
made,  and  was  not  charged  with  anything 
on  account  of  any  clean-up  made  after  he 
took  possession.  Moreover,  most  of  the  ex- 
penses appear  to  have  been  made  after  their 
last  "tum-ln."  There  was  evidence  that 
considerable  extra  work  was  made  necessary 
by  a  cave-in,  which  the  defendant  charged 
to  have  been  the  fault  of  the  plaintiffs.  The 
verdict  however  must  be  interpreted  as  a 
finding  against  this  contention. 

A  number  of  specific  rulings  are  complain- 
ed of,  but  none  of  them  is  thought  to  justi- 
fy a  reversaL  There  was  evidence  that  the 
plaintiffs  tried  to  Induce  the  defendant  to 
vary  the  terms  of  the  contract,  but  the  effect 
of  this  was  for  the  jury.  Complaint  is  made 
of  the  refusal  to  give  instructions  to  the 
effect  that  the  plaintiffs  could  not  recover  (1) 
if  they  quit  work  because  they  found  it  did 
not  pay,  or  (2)  If  one  of  them  told  the  de- 
fendant that  he  turned  the  ground  bade  to 
him.  The  first  proposition  was  substantially 
covered  by  the  cnarge  given,  and  the  second 
placed  too  much  stress  upon  a  single  item  of 
evidence.  The  court  gave  a  positive  instruc- 
tion that,  if  the  plaintiffs  abandoned  the 
mine  for  any  reason  other  than  that  the  de- 
fendant failed  and  refused  to  give  them  a 
lease,  they  could  not  recover.  It  is  true  that 
the  introductory  part  of  the  same  Instruc- 
tion seemed  to  imply  that  there  was  an  is- 
sue of  fact  as  to  the  obligation  of  the  plain- 
tiffs to  operate  under  the  lease  continuously 
and  in  a  workmanlike  manner,  but  thla  re- 
sulted from  adopting  language  from  the  an- 
swer, and  can  hardly  have  obscured  the  clear 
presentation  of  the  vital  issue  with  which 
the  instruction  concluded.  In  the  next  In- 
struction the  jury  were  told  that,  if  the 
plaintiffs  failed  to  operate  the  property  in  a 
workmanlike  manner,  they  were  liable  to 
the  defendant  for  any  resulting  damage. 

In  a  special  finding  the  jury  said  that  they 
allowed  the  plaintiffs  no  damages  by  reason 
of  their  being  deprived  of  the  leasehold  for 
the  full  term.  An  argument  is  made  that 
this  is  inconsistent  with  the  general  verdict 
because  it  shows  that  the  possession  and  use 
of  the  property  were  of  no  value,  and  there- 
fore the  plaintiffs  could  not  have  been  dam- 
aged by  being  denied  a  lease  of  it  The 
finding  means  merely  that  the  plaintiffs  were 
not  entitled  to  recover  upon  what  they  term- 
ed their  first  cause  of  action — ^that  their  bar- 
gain was  not  80  advantageous  that  Its  loss 
was  in  itself  an  item  of  damage. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 
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VAIL  T.  SCHOOL  DIST.  NO.  1,  GBANT 

COnNTT. 
(Supreme  Coart  of  Eansas.    April  6,  1912.) 

(Byllahtu  hy  »«  Court.y 

1.  JuDoincNT    (I   143*)  —  Default  —  Srmno 
Aside. 

A  judgment  b;  default.  In  an  action  to  re- 
cover on  coupons  clipped  from  a  bond  of  a 
Rcbool  district,  cannot  be  set  aside  at  a  sabse- 
quent  term  without  some  statutory  reason ;  and 
mere  misapprehension  or  misunderstanding  on 
the  part  of  the  defendant  as  to  whether  the  ac- 
tion involved  outlawed  coupons  is  not  a  suffi- 
cient reason. 

[Ed.  Note.— For  other  cases,  see  Todgment, 
Gent  Dig.  H  26&-291;    Dec.  Dig.  {  143.*] 

2.  Appeai,  and  Ebbob  (1  82*)— Apfkalabuc 
Obdeb— SBTTiira  Abide  JL>ErAX7i,T  Judoicent. 

But  when  such  judgment  is  thus  set  aside 
and  the  defendant  given  time  to  plead,  the  or- 
der is  not  final  under  section  566  of  the  Civil 
Code  (Gen.  St.  1909,  {  6161);  and  an  appeal 
therefrom,  while  the  action  is  still  {lending,  will 
not  lie. 

[Ed.  Note.— For  other  cases,  see  APJ>eal  and 
ETror.  Cent  Dig.  H  381,  478,  617-f^;  Dec. 
Dig.  i  82.*] 

Appeal  from  District  Court,  Grant  County. 
•  Action  by  3.  W.  Vail  against  School  Dis- 
trict No.  1,  Grant  County.  Judgment  for 
defendant,  and  plaintiff  appeals.    Dismissed. 

Marshall  &  Rhoades,  of  New  Ulysses,  and 
Scates  &  Watkins,  of  Dodge  City,  for  iap- 
pellant.  Wm.  Easton  Hutchison  and  C  E. 
Vance,  both  of  Garden  City,  for  appellee 

WEST,  J.  Suit  was  brought  against  the 
school  district  on  25  coupons  clipped  from 
a  bond  Issued  by  the  district  in  1897,  and 
a  Judgment  by  default  rendered  for  $651.66. 
The  officers  of  tbe  school  district  signed  a 
waiver  of  service  of  summons  and  an  entry 
of  appearance  for  tbe  district  At  tbe  next 
term  after  the  judgment  was  taken,  the  dis- 
trict filed  a  motion  to  modify  or  vacate  the 
Judgment,  so  as  to  reduce  tbe  amount  to 
the  sum  of  $174.15,  or  to  vacate  it  entirely 
and  permit  the  district  to  defend.  The 
motion  was  on  the  ground  that  there  were 
iFregularltles  in  obtaining  the  judgment  and 
representations,  made  by  the  successful  par- 
ties, which  misled  the  officers  of  the  dis- 
trict, to  the  great  Injury  and  prejudice  of 
the  district  and  the  taxpayers  thereof.  After 
taking  considerable  testimony,  the  court  set 
aside  the  judgment  and  granted  the  defend- 
ant 20  days  in  which  to  plead.  Plaintiff  ap- 
peals, and  Insists  that  the  court  was  without 
authority  to  vacate  the  judgment  after  the 
term  at  which  it  was  rendered.  Tbe  de- 
fendant insists  that  the  order  vacating  the 
Judgment  and  giving  time  to  plead  was  not 
an  appealable  order. 

Briefly  the  facts  are  that  certain  other 
bonds  or  coupons  had  been  obtained  by  resi- 
dents of  the  district  and  sued  on  in  the 
Justice  courts,  all  outlawed  coupons  being 
Ignored,  and  tbe  school  district  officers  as- 


sumed or  understood  that  no  attempt  would 
be  made  in  this  case  to  include  any  out- 
lawed coupons;  and,  although  one  of 'tbe 
members  was  In  court  some  time  on  the  day 
of  the  rendition  of  the  judgment,  no  defense 
was  made,  and  it  was  not  until  some  30 
days  afterwards  that  it  was  discovered  that 
a  number  of  coupons,  more  than  five  years 
old,  had  been  included.  No  claim  is  made 
that  the  plaintiff's  attorneys  Intentionally 
misled  the  officers  In  any  way;  and  it  ap- 
pears to  be  largely  a  matter  of  having  taken 
things  for  granted,  or  at  most  a  misunder- 
standing of  what  coupons  were  to  be  in- 
cluded. 

[1]  Tbe  statute  (Gen.  St  1909,  |  6191 
[Code  (31v.  Proc.  (  596])  authorizes  the  dis- 
trict court  to  vacate  or  modify  its  own  judg- 
ments or  orders  at  or  after  the  term  for 
mistake,  neglect,  or  omission  of  the  clerk, 
or  irregularity  in  obtaining  a  judgment  or 
order.  It  is  argued  that  after  the  term 
ended  tbe  court  lost  control  of  tbe  judgment 
and  that  no  l^al  reason  existed  for  setting 
it  aside,  and  various  decisions  of  this  court 
are  cited.  In  Clevenger  v.  Hanson,  44  Kan. 
182,  24  Pac.  61,  the  record  showed  that  the 
judgmeut  was  entered  for  a  larger  sum  than 
the  plaintiff  was  entitled  to  under  his  peti- 
tion; and  it  was  held  proper  for  the  dis- 
trict court  to  modify  it  at  a  subsequent  term. 
In  Tobie  T.  Com'rs  of  Brown  County,  20 
Kan.  14,  the  special  findings  authorized  a 
judgment  for  $9.33,  and  the  district  court 
erroneously  entered  Judgment  for  $129.33; 
and  it  was  held  proper  to  modify  it  accord- 
ing to  tbe  special  findings  at  a  subsequent 
term.  In  Small  v.  Doutbltt  1  Kan.  335,  a 
judgment  was  held  properly  corrected  at 
a  subsequent  term  nunc  pro  tunc;  a  mis- 
take having  been  made  in  the  recital  of  tbe 
amount  in  default  of  which  tbe  sale  should 
be  made.  In  Johnson  v.  Ware,  67  Kan.  840. 
73  Pac.  99,  it  was  said:  "Statutes  providing 
for  tbe  opening  or  vacating  of  Judgments  by 
default  are  remedial,  and  should  be  liberally 
construed.  When  there  is  a  doubt  it  is 
better,  as  a  general  rule,  to  resolve  it  in 
favor  of  the  application." 

The  appellee  relies  largely  upon  Cooper 
V.  Rhea,  82  Kan.  109,  107  Pac.  709,  29  L. 
R.  A.  (N.  S.)  930,  136  Am.  St  Rep.  100,  20 
Ann.  Cas.  42.  There  it  was  held  that  the 
court  may  set  aside  at  a  subsequent  term  a 
judgment  rendered  on  pleadings  because  of 
a  misapprehension  as  to  their  allegations. 
It  was  shown  by  the  petition  of  the  plain- 
tiff that  at  tbe  time  the  judgment  was  ren- 
dered he  understood  that  the  parties  in  the 
court  bad  agreed  that  the  answer  was  to 
be  amended,  so  as  to  set  out  a  tax  deed, 
and  that  such  amendment  was  to  be  treated 
as  already  made.  An  affidavit  of  the  trial 
Judge  stated  that  be  had  such  understanding 
and  acted  thereon.  In  the  opinion,  it  was 
said,  at  page  110  of  82  Kan.,  at  page  800  of 
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107  Pac.  (29  L.  R.  A.  [N.  S.]  930,  136  Am. 
St.  Rep.  100,  20  Ann.  CJas.  42):  "It  there- 
fore was  Bbown  that  the  Judgment  was  ren- 
dered on  the  pleadings,  while  the  court  and. 
the  losing  party  were  under  a  mistaken  Im- 
nresslon  as  to  what  Issues  they  presented. 
*  *  •  A  Judgment  so  rendered  does  not  ex- 
press the  real  purpose  of  the  court.  •  •  • 
Assuming  that  the  'mistake'  referred  to  in 
the  language  quoted  can  only  be  that  of  the 
clerk,  the  word  'irregularity'  must  be  given 
a  broad  enough  meaning  to  cover  a  case 
where  the  court  has  acted  upon  an  erroneous 
understandlhg  of  the  facts." 

But  here  there  is  no  claim  of  mistake, 
neglect,  or  omission  of  the  clerk,  or  of  any 
irregularity  In  obtaining  the  Judgment.  The 
mistake  was  that  of  the  district  in  not 
looking  after  its  lawsuit.  There  is  no  show- 
ing that  the  court  was  In  any  way  misled; 
and  the  petition,  counting  on  a  large  num- 
ber of  coupons,  all  of  which  were  or  had 
been  valid  obligations  of  the  district,  stated 
a  good  cause  of  action  on  each,  unless  the 
district  saw  fit  to  plead  the  statute  of  lim- 
itations on  those  which  were  barred.  Croan 
V.  Baden,  73  Kan.  364,  85  Pac.  532.  No 
decision  of  this  court  has  ever  gone  to 
the  extent  of  holding  that,  under  such  cir- 
cumstances, a  Judgment  may  be  set  aside 
at  a  subsequent  term  upon  the  request  of 
the  defaulting  defendant,  and  to  hold  that 
the  trial  court  rightfully  vacated  the  Judg- 
ment would  add  to  the  statutory  grounds 
that  of  mere  discretion,  which  we  have  no 
power  to  do.  "A  party  may  have  a  good 
defense  to  an  action ;  but  if  be  fall  to  make 
such  defense  when  the  case  Is  called  for 
trial  he  will  not  be  permitted  to  come  in 
weeks  afterward  and  say  that  the  Judgment 
was  wrong  and  ought  to  be  set  aside,  sim- 
ply because  he  had  a  good  defense."  IlIIT 
V.  Amott,  31  Kan.  672,  674,  3  Pac.  525. 

[2]  The  Code,  I  566  (Gen.  St.  1909,  I  6161), 
provides  that  a  final  order  which  may  be 
reversed  by  this  court  is  "an  order  affecting 
a  substantial  right  in  an  action,  which  such 
order  in  effect  determines  the  action  and 
prevents  a  Judgment,  and  an  order  affecting 
a  substantial  right  made  in  a  special  pro- 
ceeding, or  upon  a  summary  application  in 
an  action  after  Judgment."  This  language 
was  construed  in  McCuUoch  v.  Dodge,  8 
Kan.  •477.  The  only  clause  which  could  by 
any  construction  avail  the  appellant  is,  "an 
order  affecting  a  substantial  right  made  in 
a  special  proceeding,  or  upon  a  summary 
application  in  an  action  after  Judgment." 
There  it  was  said  that  such  an  order  "un- 
doubtedly has  some  connection  with  the  en- 
forcement of  a  Judgment,  and  not  with  va- 
cating it  or  setting  it  aside.  An  order  made 
upon  a  summary  application  after  Judgment 
is  not  an  order  that  attacks  the  Judgment, 
as  an  order  granting  a  new  trial  after  Judg- 
ment, or  an  order  setting  aside  or  vacating 


a  Judgment  for  some  irregularity;  •  •  • 
it  Is  simply  an  order,  made  after  Judgment 
concerning  some  proceeding  connected  with 
the  Judgment,  and  for  its  enforcement,  while 
the  Judgment  Is  still  valid  and  subsisting,  and 
without  questioning  the  validity  or  regularity 
of  the  Judgment."  This  was  followed  In  Ker- 
myer  v.  K.  P.  By.  Co.,  18  Kan.  215,  In  which 
case  the  Judgment  was  set  aside  at  a  subse- 
quent term.  A  similar  ruling  was  made  in 
List  V.  Jockheck,  45  Kan.  349,  27  Pac.  184.  a. 
rehearing  being  denied  in  the  same  case 
(45  Kan.  749),  and  referred  to  in  Flint  v. 
Noyes,  27  Kan.  351  and  354,  and  reiterated  in 
Branch  t.  National  Bank,  57  Kan.  608,  47 
Pac.  616. 

It  must  therefore  be  regarded  as  settled 
law  in  this  state  that  an  order  setting  aside 
a  default  Judgment  and  permitting  the  de- 
fendant to  answer  is  not  such  a  final  order 
as  can  I>e  appealed  from  while  the  action 
is  still  pending.  After  final  Judgment,  an. 
appeal  may  bring  up  such  order  for  review; 
but  under  present  conditions  the  appeal  must 
be  dismissed.     All  the  Justices   concurring. 


(86  Kan.  823) 
NOLTE  V.  MORGAN  et  aL 
(Supreme  Court  of  Kansas.    April  6.  1912.) 

(Si/ttahu*  by  tke  Court.) 

1.  MOBTGAGES     (J    473*)  —  FOBECLOSUBE— EB- 
CEIVERS. 

In  view  of  the  provision  of  the  statute 
that  after  the  sale  of  real  estate  on  execution, 
and  before  the  expiration  of  the  time  allowed 
for  redemption,  a  receiver  may  be  appointed 
when  necessary  to  prevent  waste,  bat  that  the 
income,  except  what  is  necessary  for  that  pur- 
pose, shall  go  to  the  defendant,  the  court  is 
not  authorized  to  direct  the  receiver  to  pa.v 
the  taxes  out  of  the  rents  collected  for  that 
period. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent.  Dig.  J  1384;   Dec.  Dig.  i  473.»] 

2.  MOBTQAQES    (i   474*)  —  FOBECLOSOBE— Re- 
ceivers—CoMPEN  SATION. 

Under  the  circumstances  here  presented,  it 
is  held  that  no  error  is  shown  in  allowing  the 
compensation  of  the  receiver  to  be  paid  out  of 
the  income  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1386;  Dec.  Dig.  %  474.*] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Louise  Nolte  against  W.  II. 
Morgan  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Reversed. 

Joseph  P.  Rosslter  and  Gilbert  M.  Gander, 
both  of  Coffeyville,  for  appellants.  S5.  H. 
Piper,  of  Independence,  for  appellee. 

MASON,  J.  Louise  Nolte  brought  nn  ac- 
tion to  foreclose  a  real  estate  mortgage  giv- 
en by  W.  H.  Morgan.  Judgment  was  obtain- 
ed, and  the  property  was,  on  January  1(>, 
1909,  Sold  at  sheriff's  sale  to  the  plaintiff  and 
Emma  B.  Schuetz,  a  Judgment  creditor,  sub- 
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ject  to  the  atatntory  right  of  redemption. 
The  plaintiff  thereupon  filed  a  motion  for 
the  appointment  of  a  receiver  to  take  charge 
of  the  property,  upon  the  ground  that  It  was 
In  a  bad  state  of  repair  and  uninsured.  Mor- 
gan consented  to  the  appointment  of  a  receiv- 
er to  collect  the  rent  and  Insure  the  build- 
ings. A  receiver  was  appointed  January  18, 
1909.  Between  that  date  and  July  15,  191V, 
the  expiration  of  the  period  allowed  for  re- 
demption, be  collected  rents  amounting  to 
$1,012.30.  Upon  order  of  the  court,  he  paid 
out  $407.10  for  taxes  and  $10.30  for  Insur- 
ance and  Improvements,  and  retained  $162.20 
for  his  own  compensation,  paying  the  remain- 
der to  Morgan.  Upon  appeal,  Morgan  main- 
tains that  the  entire  amount  should  have 
been  paid  to  him. 

[1]  So  far  as  relates  to  the  payment  of 
taxes,  it  is  clear  that  the  contention  of  the 
appellant  must  be  sustained.  The  matter  is 
controlled  by  the  language  of  the  statute, 
which  reads:  "The  holder  of  the  certificate 
of  purchase  sliall  be  entitled  to  prevent  any 
waste  or  destruction  of  the  premises  pur- 
chased, and  for  that  purpose  the  court,  on 
proper  showing  may  issue  an  injunction;  or, 
when  required  to  protect  said  premises 
against  waste,  appoint  and  place  in  charge 
thereof  la  receiver,  who  shall  hold  said 
premises  until  such  time  as  the  purchaser  is 
entitled  to  a  deed,  and  shall  be  entitled  to 
rent,  control  and  manage  the  same;  but  the 
Income  during  said  time,  except  what  Is  nec- 
essary to  keep  up  repairs  and  prevent  waste, 
shall  go  to  the  owner  or  defendant  In  execu- 
tion, or  the  owner  of  its  legal  title."  Civ. 
Code,  I  498  (Gen.  St.  1909,  g  6093). 

As  a  reason  why  the  receiver  should  have 
paid  the  taxes,  it  is  argued  that  In  the  Inter- 
val between  the  sheriff's  sale  and  the  expira- 
tion of  the  redemption  period  the  obligation 
to  pay  taxes  was  upon  the  mortgagor,  who 
was  entitled  to  the  income  of  the  property, 
and  not  upon  the  purchaser,  who  did  not  have 
the  legal  title,  and  might  never  obtain  It. 
This  argument  is  thus  answered  In  Davis  v. 
Dale,  150  111.  239,  37  N.  B.  215,  followed  in 
Stevens  v.  Hadfleld.  196  IlL  253,  63  N.  E. 
«533:  "Nor  would  his  [the  mortgagor's]  lia- 
bility to  the  state  for  the  taxes  of  that  year, 
if  it  existed,  be  at  all  determinative  of  the 
question  here  involved.  The  purchaser  at 
the  sale  took  as  a  stranger  whatever  title 
was  authorized  by  the  decree  to  be  sold. 
By  law,  be  became  entitled  to  all  the  right, 
title,  and  interest  of  the  mortgagor  in  the 
premises,  if  no  redemption  was  made  in  the 
time  and  manner  prescribed  by  the  statute, 
and  necessarily  took  the  estate  charged  with 
all  the  infirmities  of  title,  and  subject  to  all 
prior  liens  to  which  it  would  have  been  sub- 
ject in  the  hands  of  the  mortgagor.  He  was 
required  to  know  that  the  mortgagor  would 
be  entitled  to  the  possession,  and  rents,  is- 
sues, and  profits,  of  the  premises  pending 
the  running  of  the  period  of  redemption,  and 


that  taxes  would  accrue,  which  would  be  a 
lien  upon  the  property,  before  the  time  of 
redemption  would  expire,  and  he  voluntarily 
purchased  subject  to  such  accruing  lien." 
150  111.  244,  37  N.  E.  214. 

A  similar  principle  was  involved  In  Bank 
T.  Grain  Company,  63  Kan.  343,  65  Pac.  676, 
where,  by  reason  of  the  statute  above  quot- 
ed, the  court  refused  to  allow  the  income  of 
the  mortgaged  property,  collected  by  a  re- 
ceiver after  the  sheriff's  sale  and  during  the 
redemption  period,  to  be  applied  to  the  pay- 
ment of  the  deficiency  Judgment. 

It  is  not  necessary  to  decide  whetlier,  in 
view  of  the  language  of  the  Kansas  statute, 
the  compensation  of  a  receiver,  appointed 
in  a  proper  case  to  take  charge  of  the  prop- 
erty after  its  sale  on  execution,  should  be 
paid  out  of  the  rents  collected.  Here  the 
mortgagor  agreed  to  the  appointment,  so 
that  no  question  arises  as  to  its  regularity, 
and  he  may  have  been  substentially  benefit- 
ed by  it  The  evidence  upon  which  the  al- 
lowance was  made  to  the  receiver  was  not 
preserved.  It  may  have  shown  a  benefit  to 
the  mortgagor  to  the  full  extent  of  the 
amount  allowed.  The  appellant  has  made  a 
showing  that,  owing  in  part  to  a  change  of 
stenographers,  he  was  unable  to  procure  an 
official  transcript  of  the  evidence.  In  that 
situation,  a  record  could  have  been  provided 
by  the  judge.  Civ.  Code,  {  582  (Gen.  St. 
1909,  I  6177).  Under  these  circumstances, 
the  allowance  made  to  the  receiver  will  not 
be  disturbed. 

Tne  small  item  allowed  for  insurance  and 
improvements  will  also  be  permitted  to 
stand.  The  mortgagor  expressly  asked  that 
the  receiver  insure  the  property,  and  the  in- 
surance was  in  part  for  his  benefit.  In  view 
of  the  smallness  of  the  amount,  it  is  proba- 
ble that  the  word  "Improvements"  was  in- 
tended to  designate  repairs;  and  it  will  be 
so  construed. 

A  contention  is  made  by  the  appellee  that, 
in  the  absence  of  the  evidence,  the  ruling 
In  regard  to  the  payment  of  taxes  ought  not 
to  be  reviewed,  and  a  suggestion  is  made 
that  the  mortgagor  consented  to  their  pay- 
ment. It  is  not  stated,  however,  that  evi- 
dence was  introduced  that  such  consent  had 
been  given;  and  the  specific  findings  made 
by  the  court  seem  clearly  to  indicate  that 
the  decision  was  based  upon  the  theory  that 
the  purchaser  at  the  sheriff's  sale  had  a  right 
to  have  the  current  taxes  on  the  property 
paid  out  of  Its  Income. 

The  decision  of  the  trial  court  with  re- 
spect to  the  payment  of  texes  is  reversed, 
and  the  cause  remanded  for  such  orders  as 
will  make  this  ruling  effective.  Inasmuch 
as  the  xKiyment  of  the  taxes  by  the  receiver 
Inured  to  the  benefit  of  the  purchasers  at 
the  sheriff's  sale,  tne  mortgagor  should  have 
a  Judgment  against  them  for  the  amount 
paid,  secured  by  a  Hen  on  the  property.  All 
the  Jastlces  concurring. 
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(86  Kan.  82t)  

WILET  ▼.  MILLEILt 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

(Syllabut  T)V  the  Court.) 

Fbauds,  Statute  of  ((  56*)— Liabilitt  or 
Agent  to  Principal— Monet  Collected. 
A  real  estate  a|:ent  who  undertakes  to  sell 
a  farm  for  a  certain  price  net  to  the  owner, 
and  contracts  a  sale  which,  if  carried  out, 
would  bring  him  a  large  commission  over  such 
net  price,  and  receives  as  earnest  money  a  sum 
which  under  the  terms  of  his  contract  with  the 
purcliaser  is  at  the  option  of  the  vendor  to  be 
forfeited  for  noncompliance,  and  who  retains 
the  earnest  money,  the  purchaser  having  fail- 
ed to  perform,  is  liable  to  the  owner  of  the 
land  as  an  agent  having  money  in  his  hands 
belonging  to  his  principal,  although  the  agency 
was  evidenced  by  no  written  contract  or  mem- 
orandum. 

[Ed.  Note.— For  other  cases,  aee  Frauds, 
Statute  of.  Cent  Dig.  {§  84-80,  136-138;  Dec. 
Dig.  i  66.«] 

Appeal  from  District  Court,  Finney 
County. 

Action  by  IJaura  D.  Miller,  administratrix, 
against  H.  C.  Wiley.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Hoslcinson  &  Hoskinson,  of  Garden  City, 
for  appellant.  H.  O.  Trinkle  and  Fred  S. 
Dunn,  iMtti  of  Garden  City,  and  Jesse  X 
Dunn,  of  Alva,  OkL,  for  appellee. 

WEST,  J.  Plaintiff  was  administratrix 
of  ber  busband's  estate,  wbich  included  the 
land  in  controversy.  Sbe  obtained  permis- 
sion of  tbe  probate  court  to  sell  tbe  land 
for  tbe  payment  of  debts,  and  ber  fatber, 
who  acted  as  her  agent,  listed  it  witb  tbe 
defendant;  telling  bim  to  sell  it  for  $15,000, 
net  to  the  estate,  one-half  cash,  balance  on 
terms  to  suit  purchaser.  Tbe  fatber  stated 
that  a  memorandum  bad  been  made  which 
he  thought  he  signed  but  was  not  sure ;  that 
he  had  not  been  able  to  procure  it,  but  the 
defendant's  office  men  said  it  was  lost.  The 
defendant  entered  into  a  contract  for  the 
sale  of  the  land  witb  John  A.  Wright,  by  tbe 
terms  of  which  Wright  agreed  to  purcliase 
it  for  $18,500,  to  pay  $1,000  earnest  money 
to  be  applied  on  tbe  purchase  when  consum- 
mated, and  to  pay  within  one  year  after  the 
title  liad  been  examined  and  found  good 
$5,000,  provided  a  warranty  deed  should 
then  be  ready  for  delivery,  balance  to  be 
paid  in  four  equal  annual  Installments,  a 
complete  abstract  of  title  brought  down  to 
date  to  be  furnished  at  the  expense  of  the 
defendant.  In  case  the  seller  should  for  any 
reason  fail  to  perform  tbe  contract,  or  if 
any  material  defects  in  tbe  title  should  not 
be  made  good  and  within  60  days  after  writ- 
ten notice,  tbe  earnest  money  was  to  be 
refunded,  and  the  contract  to  become  void. 
If  tbe  purchaser  failed  to  perform  the  con- 
tract promptly,  the  earnest  money  was  to 
be  at  tbe  option  of  the  vendor  forfeited  as 
liquidated  damages.  Another  provision  was : 
"This  contract  and  earnest  money  shall  be 


held  by  the  Great  Western  I<and  Co.,  for  tbe 
mutual  l>eneflt  of  the  parties  thereto."  As 
a  matter  of  fact  Wiley,  the  defendant,  was 
the  Western  Land  Company.  This  contract 
was  signed  by  Wiley  and  by  Wright  After 
the  defendant  had  notified  tbe  plaintiff  tliat 
a  sale  had  been  made,  an  abstract  was  fur- 
nished wittiin  about  a  month,  and  given  to 
the  defendant  who  made  no  objection  there- 
to. Wright  did  not  comply  with  tbe  eon- 
tract  There  was  never  any  request  made 
for  a  deed,  and  tbe  defendant  stated  tint 
Wright  bad  refused  to  pay  tbe  $5,000  note, 
and,  when  told  by  plaintiff's  fatber  that  tbe 
land  would  have  to  be  sold  to  some  one  else, 
the  defendant  said:  "Ail  right  go  ahead 
and  sell  it  I  will  be  glad  for  you  to  sell  it 
and  I  will  help  you."  This  was  an  action 
to  recover  tbe  $1,000.  At  the  close  of  the 
evidence,  substantially  as  stated,  a  demurrer 
to  which  was  overruled,  the  court  Instruct- 
ed tbe  jury  to  return  a  verdict  for  the  plain- 
tiff, which  was  done.  Tbe  defendant  ap- 
peals. 

Tbe  answer  was  a  general  denial.  It  is 
contended  that,  owing  to  tbe  provision  in 
the  contract  that  tbe  earnest  money  should 
be  held  for  tbe  mutual  benefit  of  the  par- 
ties, tbe  defendant  should  not  be  called  up- 
on to  respond  until  Wright's  interests  are 
also  litigated,  but  there  was  no  motion  to 
make  him  a  party,  end  the  question  could 
not  be  raised  by  an  objection  to  testimony 
or  a  demurrer  to  the  evidence.  The  main 
contention,  however,  Is  that  the  plaintiff 
cannot  recover  because  there  was  no  con- 
tract or  memorandum  as  required  by  the 
statute  of  frauds.  The  executrix  did  not 
authorize  her  father  In  writing  or  the  de- 
fendant in  writing  to  sell  the  land,  but  tbe 
agent  with  whom  the  father  listed  the  land 
prepared  a  written  contract  which  he  and 
the  purchaser  both  signed.  Tbe  question 
therefore  is  whether.  If  the  statute  applies. 
It  was  sufficient  for  the  defendant  Wiley  to 
have  sigtaed  tbe  contract  wbich  be  made 
with  Wright  If,  however,  the  defeudant 
without  any  writing  or  memorandum  con- 
tracted to  sell  the  plaintiff's  land  and  re- 
ceived as  her  agent  a  thousand  dollars  which 
was  forfeited  by  the  failure  of  the  vendee  to 
comply  with  the  contract  the  further  ques- 
tion remains  whether  this  can  be  recovered 
by  the  plaintiff  on  tbe  ground  that  it  belongs 
to  her.  We  do  not  think  the  statute  ap- 
plies. The  defendant  undertook,  as  agent  of 
the  plaintiff,  to  sell  the  land,  and  collected 
$1,000  on  account  thereof  which,  under  the 
circumstances,  belongs  to  his  principal.  He 
was  to  have  no  commission  unless  the  sale 
should  net  tbe  estate  $1&)000.  The  earnest 
money  was  at  the  option  of  the  defendant 
to  be  forfeited  for  noncompliance  of  tbe 
purchaser  who  without  dispute  faUed  to  per- 
form, and  the  money  is  in  Wiley's  bands, 
and  even  be  does  not  claim  that  it  belongs 


*For  ether  cases  see  same  topic  and  ssction  NUMBER  In  Dec.  Dls.  t  Am.  Dig.  Key  No.  Series  *  Hep'r  Index* 

t  Rehearing  denied. 


Digitized  by 


Google 


Kan.) 


BROOKS  ▼.  BBOOKS 


889 


to  him.  We  regard  It  as  an  ordinary  case 
of  an  agent  being  required  to  pay  over  to 
bis  principal  money  belonging  to  him.  It 
Is  not  an  action  to  charge  the  defendant  up- 
on a  contract  for  the  sale  of  lands,  but  one 
to  recover  money  In  his  hands.  Rottman  v. 
Wasson,  5  Kan.  552 ;  Ayres  v.  Probasco,  14 
Kan.  188 ;   20  Cyc.  234. 

The  Judgment  is  affirmed.  AU  the  Jus- 
tices concurring. 

(£6  Kan.  »M) 

BROOKS  V.  BROOKS. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

(Syttatiu  Ip  (k«  Court.) 

1.  Account  (|  25*)— Cobbeoting  Aiteb  Veb- 

DICT. 

In  an  action  involring  the  settlemeot  of 
mutual  accouDta,  where  an  entire  counterclaim 
is  disallowed,  although  a  large  part  of  it  was 
supported  by  uncontroverted  competent  evi- 
dence, and  the  plaintiff's  account  was  allowed 
for  the  full  amount  testified  to  by  him,  less 
only  a  nominal  sum,  although  a  substantial 
credit  had  been  indorsed  upon  it,  it  is  held  that 
the  jury  must  have  misapprehended  the  evi- 
dence, and  that  the  court  should  proceed  to 
state  and  settle  the  accounts,  after  hearing  any 
additional  evidence  deemed  necessary  concern- 
ing any  item  or  items,  and  render  a  proper 
judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent.  Dig.  §§  143-153;   Dec.  Dig.  i  25.»] 

2.  Jury  (§  16*)— Right  to  Tbiai.  bt  Juey— 
Settlement  of  Accounts. 

A  jury  is  not  required  in  the  further  pro- 
ceedings directed  in  the  above  paragraph. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  f!  84-94;  Dec.  Dig.  §  10.*] 

Appeal  from  District  Court,  Linn  County. 

Action  by  D.  T.  Brooks  against  Inda  £\ 
Brooks,  executrix.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

L.  D.  Mathews,  of  Mound  City,  for  appel- 
lant Sheppard  &  Morse,  of  Mound  City, 
for  appellee. 

BENSON,  J.  This  action  Involves  the  set- 
tlement of  mutual  accounts.  Stanley  U. 
Brooks,  late  of  Mound  City,  now  deceased, 
and  his  father,  D.  T.  Brooks,  of  Amoret, 
Mo.,  both  physicians,  contemplated  a  part 
nershlp  In  conducting  a  sanitarium  at  Mound 
City.  The  deceased  purchased  property  for 
the  proposed  Institution,  taking  the  title  In 
his  own  name  and  giving  a  mortgage.  Doc- 
tor D.  T.  Brooks  moved  to  Mound  City  and 
occupied  a  bouse  belonging  to  his  son.  After 
some  expenditures  had  been  made  prepara- 
tory to  opening  the  sanitarium,  the  younger 
doctor  died.  His  father  then  presented  a 
claim  for  money  advanced  and  for  other 
Items.  The  administrator  presented  a  coun- 
terclaim, and,  alter  a  hearing  In  the  pro- 
bate court,  an  appeal  was  taken  to  the  dis- 
trict court,  and  from  a  judgment  there  an 
appeal  was  taken  to  this  court.  The  district 
court  adopted  the  theory  that  the  partner- 


ship had  not  been  launched;  and  the  title 
to  property  Intended  for  partnership  uses, 
being  taken  by  the  deceased,  his  estate  should 
repay  the  advances  made  by  the  appellee. 
Both  parties  presented  their  accounts,  and 
it  only  remained  to  determine  the  balance. 

[11  Evidence  was  offered  tending  to  prove 
an  advancement  by  the  appellee  of  $315  at 
one  time  and  of  $1U0  at  another  time.  Also 
that  hogs,  of  the  value  of  $75,  belonging  to 
the  appellee  had  been  turned  over  to  the 
deceased.  The  last  two  Items  were  admitted 
by  the  appellant.  The  appellee  then  pro- 
duced an  account,  kept  in  a  memorandum 
book,  of  charges  against  the  deceased, 
amounting  to  $625,  being,  as  It  appears,  bis 
entire  claim, .  except  aii  item  for  paint  be- 
longing to  him,  amounting  to  $63  used  by 
the  deceased.  The  verdict  was  for  $685,  a 
little  less  than  the  amount  thus  shown;  but 
the  account  presented  in  the  pleadings  ad- 
mits a  credit  of  cash  of  $71.50,  and  tbe  ap- 
pellant produced'  receipted  bills  against  tbe 
appellee  and  checks  given  by  the  deceased  In 
payment  therefor,  with  other  evidence,  show- 
ing credits  amounting  to  about  $400.  Among 
tbe  credits  claimed  was  $80  for  eight  months 
rent  of  the  house  occupied  by  the  appellee. 
Some  items  for  Improvements  upon  the  house 
were  also  Included  in  the  account,  which 
probably  ought  not  to  be  allowed  In  any 
event,  as  rent  was  charged  for  tbe  house. 
There  was  evidence  tending  to  show  that  a 
pension  check  of  the  appellee  had  been  de- 
posited In  the  bank  to  the  credit  of  tbe  de- 
ceased, for  which  appellant  claimed  credit. 
Applying  all  credits  and  deductions,  how<- 
ever,  from  the  amount  testihed  to  be  due 
upon  the  appellant's  account,  for  which  the 
evidence  appears  to  furnish  any  warrant,  a 
substantial  amount  appears  to  be  due  upon 
the  counterclaim  for  which  no  deduction  was 
made  from  the  appellee's  claim,  but  which 
was  allowed  for  the  full  amount  testified  to 
by  him,  less  only  $3.  This  appears  to  have 
been  the  result  of  a  misapprehension,  as  a 
considerable  part  of  the  counterclaim  was 
not  controverted,  and  some  of  it  appears 
to  liave  been  admitted,  as  shown  by  the  cred- 
it indorsed  on  appellee's  claim.  Considerable 
evidence  was  offered  by  tbe  appellee  tending 
to  show  tbe  amount  of  money  brought  by 
him  into  the  state  and  the  amount  taken 
away,  and  It  is  argued  that  this  tends  to 
prove  Inferentlally  the  amount  he  had  ad- 
vanced to  his  son.  This  evidence  seems  too 
remote  to  have  much  weight,  especially  In 
view  of  the  fact  that  he  produced  a  book 
account,  testified  to  an  additional  Item  (for 
paint),  and  stated  the  balance  claimed  to  be 
due. 

[2]  To  determine  In  this  court.  If  practi- 
cable, what  the  judgment  should  be,  the 
transcript  of  the  evidence  has  been  examin- 
ed, as  well  as  the  abstracts  (Civil  Code,  gS 
571-581  [Gen.  St  1909,  §S  6166-6176]),  but  to 
avoid   possible   mistakes   the    case   will   be 
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remanded  to  tbe  district  court,  with  direc- 
tions to  state  and  settle  the  accounts  t>e- 
tween  the  parties  and  render  such  judgment 
as  may  be  proper.  A  jury  is  not  required. 
Civil  Code,  81  279-298  (Gen.  St.  1909,  ill!  5873- 
5892);  Kelley  v.  Stevens,  58  Kan.  569,  50 
Pac.  595.  A  new  trial  Is  not  necessary;  but 
further  evidence  that  the  court  may  desire 
to  hear  may  be  received  in  respect  to  any 
item  or  items.  Civil  Code,  |  280  (Gen.  St 
1909,  I  5874);  Leeman  v.  Page,  79  Kan. 
479,  100  Pac.  504. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  fui'ther  proceedings.  Ail  tlie 
Justices  concurring. 

(8$  Kan.  83S) 

KRBIGH  T,  WBSTINGHOUSE,  CHURCH, 

KERR  &  CO. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

(Byllahua  ly  the  Court.) 

1.  Mabteb  and  Servant  (§  185*)— Duties  of 
Master— Delegation. 

It  is  the  duty  of  the  master  to  use  rea- 
sonable diligence  to  provide  a  safe  place  for 
his  employes  to  work  and  also  to  provide  safe 
appliances  for  the  work,  and  this  duty  is  a 
continuing  one  which  cannot  be  so  delej^ated  as 
to  relieve  the  master  of  bis  responsibibty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gi  385-121;  Dec.  Dig.  S 
185.*] 

2.  Mastkb  and  Servant  (J  226*)— Negli- 
gence OF  Master— Neoligence  of  Fellow 
Servants. 

If  the  negligence  of  the  master  in  failing 
to  furnish  a  safe  place  to  work  or  to  provide 
such  appliances  contributes  to  tbe  injury  of  an 
employ^,  it  conBtitutes  no  defense  to  tbe  mas- 
ter that  the  negligence  of  other  employes  also 
contributed  to  such  injury,  but  he  is  liable 
therefor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |$  (559-667;  Dec.  Dig.  § 
226.*] 

8.  Appeal  and  Error  (|  1001*)  —  Review — 

Sufficiency  of  Evidence. 

No  error  was  made  in  overruling  the  de- 
murrer to  appellee's  evidence  nor  in  refusing 
to  render  judgment  for  appellant  upon  the 
special  finding  and  against  the  general  verdict 
in  this  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3922,  3928-3934;  Dec. 
Dig.  i  1001.*) 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Eugene  C.  Krelgh  against  West- 
Inghouse,  Church,  Kerr  &  Co.  Judgment  for 
plaintUt,  and  defendant  appeals.    Affirmed. 

A.  L.  Berger,  of  Kansas  City,  Kan.,  and 
H.  H.  McCluer  and  Rosenberger  &  Reed, 
all  of  Kansas  City,  Mo.,  for  appellant. 
Rees  Turpin  and  James  S.  Botsford,  both 
of  Kansas  City,  Mo.,  for  appellee. 

SMITH,  J.  Krelgh  brought  this  action  in 
the  district  court  of  Wyandotte  county  from 
whence  it  was  removed  to  the  United  States 
District  Court  The  trial  was  therein  com- 
menced, and  at  the  close  of  plaintiff's  evi- 


dence a  demurrer  thereto  was  sustained. 
He  appealed  to  the  United  States  Circuit 
Court  of  Appeals  where  tbe  decision  of  the 
district  court  was  affirmed.  He  again  ap- 
pealed to  the  Supreme  Court  of  the  United 
States  in  which  the  former  decisions  were 
reversed.  The  action  thereupon  seems  to 
have  been  dismissed  without  prejudice  and 
again  brought  In  the  district  court  of  Wy- 
andotte county.  Therein  the  case  was  tried 
to  a  jury,  and  Krelgh  recovered  a  verdict 
and  judgment  for  $5,750,  and  the  company 
brings  its  appeal  to  this  court 

The  following  is  an  abstract  of  tbe  plead- 
ings and  of  the  facts  as  found  by  the  Jury, 
and  there  is  practically  no  dispute  in  refer- 
ence thereto:  Tbe  amended  petition  charged, 
in  substance,  the  Incorporation  of  the  de- 
fendant; tliat  In  1904  the  defendant  was 
engaged  in  erecting  a  building  for  a  soap 
plant  for  the  Proctor  &  Gamble  Company  In 
Kansas  City,  Kan.;  tliat  plaintiff  was  In 
the  service  of  the  defendant  as  foreman  of 
the  brick  work;  that  on  October  25,  1904, 
plaintiff  was  Injured  by  being  struck  by  a 
bucket  or  tub  suspended  from  the  bottom  of 
a  derrick  which  was  being  used  to  carry 
concrete  from  the  ground  to  the  roof  of  the 
buUdlng;  that  when  he  was  struck  he  was 
on  top  of  the  unfinished  building  and  that 
he  was  thrown  to  the  ground  below  and  in- 
jured. 

The  petition  specifies  the  alleged  negli- 
gence as  follows:  Tbe  defendant  was  care- 
less and  negligent  in  furnishing  and  operat- 
ing a  defective.  Improper,  and  unsafe  der- 
rick to  raise,  move,  and  lower  said  tub  or 
bucket;  said  derrick  was  so  constructed  and 
operated  that  there  were  no  means  of  moving 
the  arm  thereof  and  said  bucket  or  tub,  after 
it  was  emptied,  horizontally  to  or  over  the 
north  wall  of  said  building,  excepting  by  tbe 
employes  of  the  defendant  violently  pushing 
the  tub  or  bucket  with  sufficient  force  to 
cause  it  to  clear  the  wall  of  the  building, 
and  also  to  move  with  it  said  arm;  said 
derrick  was  so  constructed  and  operated  that 
there  were  no  means  of  stopping  or  con- 
trolling it  or  the  tub  or  bucket  attached 
thereto  after  the  tub  or  bucket  was  emptied 
and  started  toward  and  over  the  wall  of 
said  building;  that  defendant  supplied  an 
Insufficient  number  and  quantity  of  ropes  for 
the  equipment  and  operation  of  said  der- 
rick, and  as  a  result  thereof  only  one  tag 
line  was  used,  which  tag  line  was  attached 
to  one  side  of  the  outer  end  of  the  boom,- 
and  there  was  no  rope  attached  to  said  buck- 
et or  tub,  and  there  was  no  proper,  adequate, 
and  safe  arrangement  of  ropes  with  which 
to  control  the  horizontal  movement  of  said 
derrick  and  said  bucket  or  tub  across  the 
top  of  said  building.  Further,  tliat  the  de- 
fendant was  careless  and  negligent  in  caus- 
ing and  allowing  said  bucket  to  be  violently 
pushed  and  swung  against  the  defendant 
without  notice  or  warning  to  him;   also  that 
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tbe  defendant  was  careless  and  negligent  in 
falling  to  supply  and  use  a  system  of  sig- 
nals or  warnings  to  notify  persons  on  the 
building  when  the  derrick,  tub,  or  bucket  was 
to  be  moved,  raised,  or  lowered. 

Tliis  is  followed  by  a  specification  of  plain- 
tift's  injuries  and  damage;  also  a  prayer  for 
judgment  In  tbe  sum  of  $15,000.  Tbe  an- 
swer was  (1)  a  general  denial;  (2)  that 
plalntUf' 8  injuries  were  caused  by  his  own 
carelessness;  (3)  assumption  of  risk;  (4) 
that  plaintiffs  injuries  were  due  to  the  care- 
lessness of  a  fellow  servant  or  servants  of 
plaintiff. 

The  principal  undisputed  facts  are:  The 
building  in  question  was  at  the  time  of  the 
accident  unfinished.  It  was  of  one  story,  42 
feet  lilgh,  about  140  feet  long  east  and  West, 
by  about  50  feet  wide  north  and  south.  It 
was  being  erected  by  the  defendant,  as  con- 
tractor, for  the  Proctor  &  Gamble  Company 
in  Kansas  City,  Kan.  It  was  of  steel  con- 
struction, L  e.,  the  framework  was  of  steel, 
tlie  outer  walls  of  brick.  PlaintlCT  was  fore- 
man over  the  bricklayers  and  had  worked 
on  this  Job  when  hurt  nearly  two  months. 

At  the  time  of  the  accident,  the  erection 
of  this  building  had  so  far  progressed  that 
tbe  steel  framework  was  in  place  and  the 
four  outer  walls  bad  been  pat  up  by  plain- 
tiff and  his  men,  except  the  north  wall,  in 
tbe  erection  of  which  plalntifiTs  bricklayers 
were  at  work  at  the  time  plaintiff  was  hurt 
No  part  of  the  north  wall  was  above  the 
level  of  tbe  steel  girders  on  top.  The  brick- 
layers were  all  below  the  level  of  the  steel 
girders.  The  only  work  being  done  on  the 
roof  that  day  was  by  a  gang  of  laborers  en- 
gaged in  putting  a  concrete  roof  on  the 
building.  This  concrete  was  a  mixture  of 
cement  and  Joplin  grit  which  was  mixed  on 
the  ground  below  by  another  gang.  For 
the  purpose  of  raising  tliis  material  to  the 
roof  the  derrick  In  question  was  used.  The 
only  persons  on  top  the  day  of  the  accident 
I)eslde8  the  concrete  gang  were  the  plaintlfC 
and  two  hodcarriers. 

At  the  time  he  was  hurt,  plaintiff  was 
walking  along  the  north  edge  of  the  steel 
work  on  some  planks  which  had  been  laid 
across  the  steel  beams  and  which  were  laid 
parallel  with  the  north  wall.  He  was  plan- 
ning to  build  a  scaffold  on  top,  and  he  went 
up  there  to  direct  some  of  ids  men  who  were 
below.  At  the  immediate  time  he  was  hurt 
he  was  looking  at  a  gin  pole  some  distance 
off  to  the  north  and  was  studying  as  to  how 
he  was  to  transfer  a  guy  wire  which  had 
been  guyed  from  the  top  of  the  gin  pole  and 
bad  been  fastened  to  one  of  the  steel  beams 
of  tbe  building,  and  he  was  paying  no  at- 
tention to  the  derrick  or  the  movements  of 
the  bucket. 

The  mast  of  tbe  derrick  was  located  near 
tbe  northeast  comer  of  the  roof,  so  that  the 
boom,  which  was  about  20  feet  long,  with 
the  load  suspended  therefrom,  would  project 
far  enough  over  the  north  wall  to  enable  the 


load  to  be  lifted  from  the  ground  below  on 
the  north  side  of  the  building.  Tbe  foot  of 
the  mast  was  about  12  feet  from  the  east 
wall,  and  about  12  feet  from  the  north  wall. 
About  18  feet  southwest  of  the  mtCat  of  the 
derrick  was  a  wooden  platform  where  the 
wet  concrete  was  received  in  the  bucket  and 
dumped.  The  bucket,  swung  by  block  and 
tackle  from  the  boom,  was  being  used  to 
carry  the  concrete.  The  concrete  mixers, 
who  were  on  the  ground  below  and  north  of 
the  building,  would  fill  this  bucket  with  con- 
crete, the  loaded  bucket  would  then  be  rais- 
ed by  steam  power  from  an  engine  below  to 
about  2  or  3  feet  above  tbe  level  of  the  top, 
the  bucket  being  kept  clear  of  the  wall  by 
the  tag  line  hanging  from  the  bucket.  When 
the  loaded  bucket  was  up,  one  of  the  con- 
crete men  on  top  would  draw  in  the  boom 
by  means  of  a  hand  line,  one  end  of  which 
was  fastened  to  the  boom,  causing  It  to 
swing  toward  them  in  the  arc  of  a  circle 
until  it  was  directly  over  the  concrete  plat- 
form in  the  roof,  and  thereupon  one  of  the 
men  would  pull  a  pin  from  a  latch  holding 
the  bottom  of  the  bucket  in  place,  thereby 
releasing  the  bottom  from  the  latch  and 
causing  the  bottom  of  the  bucket  to  swing 
downward  on  its  hinges  and  allowing  the 
contents  of  the  bucket  to  empty  upon  the 
concrete  platform.  When  the  bucket  had  thus 
been  emptied  of  its  load,  one  or  more  of  the 
men  by  a  push  would  send  it  back  with  im- 
petus enough  to  carry  It  over  the  edge  of  the 
wall  so  that  it  could  be  lowered  away  for 
another  load.  After  such  push  was  given  to 
the  bucket,  there  was  no  means  of  stopping 
it  and  no  signal  was  usually,  nor  at  the  time 
of  the  accident,  given  of  the  starting  of  the 
bucket. 

When  Kreigh  was  struck'  lie  was  facing 
north  away  from  the  derrick;  he  was  paying 
no  attention  to  it;  he  did  nothing  to  keep 
out  of  the  way  of  the  bucket;  he  "might 
have  moved"  into  the  way  of  the  bucket 
He  had  never  heard  of  any  warnings  being 
given  nor  was  he  depending  on  being  warn- 
ed. At  this  time  the  derrick  and  concrete 
men  would  have  been  in  plain  sight  had  be 
been  looking  toward  them.  They  were  fac- 
ing him  when  they  pushed  the  bucket,  and 
could  have  seen  him  had  they  looked. 

At  the  time  of  the  accident,  the  concrete 
men  and  their  foreman,  tbe  bricklayers  and 
Kreigh,  were  all  engaged  in  the  common 
purpose  of  completing  the  building  under 
the  supervision  of  the  general  superintend- 
ent, Clem. 

There  are  in  this  case  90  assignments  of 
error  consecutively  numbered.  Some  of  the 
alleged  errors  are  repeated  three  or  four 
times,  and  mercifully  no  argument  is  made 
as  to  the  much  greater  number  of  them. 
The  real  questions  presented  are  few,  and 
these  could  have  been  better  presented  If 
the  distracting  array  of  alleged  errors  had 
been  limited. 

One  material,  prejudicial  error  is  sufficient 
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to  reverse  a  Judgment  bere,  but,  In  case  a 
new  trial  Is  to  be  had,  It  is  desirable  to 
have  all  tbe  substantial  controverted  ques- 
tions of  law  predetermined.  Even  in  con- 
templation of  a  new  trial  there  seems  no 
Justification  for  making  more  than  one  in 
ten  of  the  assignments  In  this  case. 

Aside  from  the  alleged  erroneous  conduct 
of  the  court,  In  Its  remarks  to  the  Jury  aft- 
er the  case  had  been  submitted  to  them, 
the  principal  questions  to  be  determined 
are  Involved  in  the  demurrer  to  appellee's 
evidence  and  tbe  refusal,  at  the  close  of  the 
evidence,  to  Instruct  the  jury  to  return  a 
verdict  In  favor  of  appellant. 

These  questions,  aside  from  the  one  except- 
ed, have  been  fully  discussed  and  decided  by 
the  Supreme  Court  of  the  United  States  In 
Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co., 
214  U.  S.  249,  29  Sup.  Ct.  619,  53  L.  Ed.  984. 
The  beadnotes  In  that  case,  omitting  the  para- 
graph relating  to  waiver  of  Jurisdiction, 
read: 

[1]  "It  Is  the  duty  of  the  master  to  use 
reasonable  diligence  in  providing  a  safe  place 
for  his  employes  to  work  in  and  to  carry  on 
his  business;  and  tbe  employ 6  may.  In  the  ab- 
sence of  notice  to  the  contrary,  assume  that 
the  master  will  use  reasonable  care  in  furnish- 
ing appliances  for  carrying  on  the  business. 
Choctaw  &  Oklahoma  R.  R.  v.  McDade,  191 
U.  S.  64  [24  Sup.  Ct.  24,  48  L.  Ed.  96]. 

"The  duty  of  the  master  to  provide  safe 
place  and  appliances  for  bis  employes  is  a 
continuing  one  and  must  be  exercised  when- 
ever circumstances  demand  it  (Santa  F6  & 
Padflc  R.  R.  V.  Holmes,  202  U.  S.  438  [26 
Sup.  Ct.  676,  50  Ia  Ed.  1094]),  and  this  ap- 
plies where  the  workmen  are  engaged  in 
work  more  or  less  dangerous  and  It  Is  only 
a  matter  of  using  due  skill  and  care  to  make 
the  place  and  appliances  safe.  Choctaw  & 
Oklahoma  R.  R.  v.  McDade,  191  U.  S.  64  [24 
Sup.  Ct.  24,  48  Lu  Ed.  96]. 

[2]  "Where  the  negligence  of  the  master  In 
falling  to  provide  and  maintain  a  safe  place 
contributes  to  the  Injury  of  the  employ^,  the 
roaster  Is  liable  notwithstanding  the  concur- 
ring negligence  of  those  performing  the  work. 
Deserant  v.  Cerlllos  Coal  R.  R.  Co.,  178  U. 
S.  409  [20  Sup.  Ct.  967,  44  L.  Ed.  1127]. 

"Questions  of  negligence  do  not  become 
questions  of  law  except  where  all  reasonable 
men  must  draw  the  same  conclusion  from  the 
evidence,  nor  should  a  case  be  withdrawn 
from  the  Jury  unless  the  conclusion  follows 
as  a  matter  of  law  that  no  recovery  can  be 
had  upon  any  view  which  can  be  properly 
taken  of  the  facts  which  the  evidence  tends 
to  establish.  Gardner  v.  Michigan  Cent.  R. 
R.,  150  U.  S.  849  [14  Sup.  Ct  140,  37  L.  Ed. 
1107]." 

In  this  case  held  that  there  was  sufficient 
evidence  as  to  tbe  defective  condition  of  a 
derrick  and  the  method  in  which  it  was  oper- 
ated to  require  the  submission,  under  prop- 
er Instructions  from  the  court,  to  the  Jury. 
We  cannot  assume  that  the  evidence  on  tbe 


trial  there  reviewed  was  Identical  with  the 
evidence  brought  here,  yet  from  the  discus- 
sion In  the  opinion  dted  It  must  have  been 
much  the  same.  Indeed,  the  most  prejudicial 
evidence  to  Krelgh's  claim  in  the  case  at 
bar,  as  to  whether  tbe  bucket  was  up  and 
was  being  emptied  when  he  went  upon  the 
roof,  was  elicited  from  him  after  reading  to 
him  portions  of  his  deposition  apparently 
used  on  the  former  trial.  However,  on  the 
evidence  here  digested,  we  bave  arrived  at 
the  same  legal  conclusion  as  is  promulgated 
in  the  Supreme  Court  decision.  There  was 
sufficient  evidence  to  Justify  the  refusal  of 
the  requested  Instruction  directing  a  verdict 
for  the  defendant.  The  case  was  properly 
submitted  to  the  Jury. 

A  large  number  of  special  questions  were 
submitted  to  be  answered.  One  question  (No. 
70)  reads:  "Were  the  concrete  men  who 
pushed  off  the  bucket  at  the  time  plaintiff 
was  hurt  guilty  of  negligence  in  the  way  they 
used  and  handled  the  bucket  and  derrick  at 
said  time,  and  was  plaintiff  hurt  by  reason 
thereof?    Answer :   No." 

Even  if  It  can  be  said  that  this  answer  is 
contrary'  to  tbe  evidence  and  that  the  con- 
crete men  were  negligent  in  pushing  off  the 
bucket,  when  by  simply  looking  they  would 
have  seen  that  Kreigh  would  be  struck  there- 
by, this  would  not  avail  the  company  as  a  de- 
fense if  the  master's  negligence  In  failing  to 
provide  another  guy  rope  or  other  means  to 
check  the  bucket  after  it  had  started,  or  to 
give  a  signal  of  the  starting  of  tbe  bucket, 
also  contributed  to  tbe  Injury.  Kreigh  v. 
Westinghouse  et  al.,  supra. 

The  general  verdict  is  in  favor  of  Kreigh, 
and  it  necessarily  follows  that  the  Jary  also 
found  Kreigh  was  not  guilty  of  contributory 
negligence,  and  tbt^t  the  company  was  negli- 
gent In  falling  to  safeguard  him  and  to  furn- 
ish him'  a  safe  place  to  work  while  he  was 
in  the  discharge  of  his  duties.  As  frequently 
said,  It  Is  not  within  the  province  of  this 
court  to  determine  the  preponderance  of  tbe 
evidence.  Under  the  Instructions,  the  Jury 
determined  the  facts  submitted  to  tbem  and 
agreed  upon  the  verdict. 

[3]  All  of  which  the  court  approved,  and 
as  there  Is  substantial  evidence  in  support 
of  every  fact  essential  to  the  verdict  and 
Judgment  this  court  cannot  consistently  with 
numerous  and  uniform  decisions  set  tbem 
aside. 

The  questions  presented  by  the  appellant, 
in  what  it  designates  as  "Part  1"  of  its 
brief,  are  practically  the  same  as  those  decid- 
ed In  Kreigh  v.  Westinghouse  et  al.,  supra. 
No  reference  is  made  to  that  decision,  and 
yet  we  are  urged  to  take  an  opposite  view  of 
almost  ^very  proposition  therein  contained. 
No  motion  was  filed  to  set  aside  any  of  tbe 
special  findings  of  the  Jury,  but,  on  the  other 
hand.  Judgment  was  requested  in  favor  of  the 
company  thereon  notwithstanding  the  general 
verdict. 

There  Is  no  finding  or  evidoice  that  Kreigh 
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had  Investigated  or  gtren  any  attention  what- 
ever to  the  method  of  operating  the  derrick, 
or  whether  there  was  any  provision,  by  guy 
ropes  w  otherwise,  to  stop  it  after  the  bucket 
had  been  given  the  return  push.  He  was  un- 
der no  obligation  or  duty  so  to  do.  The  same 
may  be  said  with  reference  to  signals.  He 
teetlfled  that  be  had  not  heard  of  any  signals 
being  given  and  was  not  relying  upon  a  sig- 
nal. He  had  probably  not  even  thought  of  a 
signal.  He  was  In  a  place  in  which  he  had  a 
right  to  be  and  to  which  bis  duties  called 
him,  and  he  was  attending  to  the  duties  for 
which  he  was  employed.  It  was  his  right 
and  his  duty  to  assume  that  the  master  would 
protect  him  therein  and  subject  him  to  no  un- 
necessar}'  danger  without  warning.  He  was 
not  a  vice  principal  in  the  matter  of  equipping 
or  regulating  the  operation  of  the  derrick. 
The  superintendent  was  the  vice  principal, 
and  the  concreting  of  the  roof  was  a  depart- 
ment of  the  work  entirely  distinctive  from 
the  brld^  work  of  which  he  was  foreman. 
It  Is  evident,  from  the  instructions  given  and 
the  general  verdict,  although  there  is  no  such 
special  finding,  that  the  Jury  found  as  al- 
leged in  the  petition  that  the  master  was 
negligent  in  not  equipping  the  derrick  with 
another  guy  rope  or  other  device  to  control 
Its  movement  or  in  failing  to  provide  signals 
when  the  derrick  with  the  hanging  bucket 
was  to  be  started  to  move,  or  in  both  re- 
spects. In  either  case  the  master  is  respon- 
sible in  the  absence  of  any  contributory  neg- 
ligence on  the  part  of  Krelgh. 

The  duty  of  the  master  to  furnish  his  em- 
ploy£  a  safe  place  to  work  and  to  use  rea- 
sonable care  to  safeguard  him  against  injury 
while  in  the  discharge  of  his  duty  is  a  con- 
tinuing one  and  cannot  be  so  delegated  as 
to  relieve  him  of  his  responsibility.  Grist  v. 
Light  Co.,  72- Kan.  135,  83  Pac.  199;  Brick 
Co.  V.  Shanks,  69  Kan.  306,  76  Pac.  856; 
Krelgh  v.  Westlngbouse  et  al..  214  U.  8.  249, 
29  Sup.  Ct.  619.  53  L.  Ed.  984. 

It  is  contended  that  the  court  erred  to  the 
prejudice  of  the  defendant  in  its  remarks  to 
the  Jury  after  they  had  retired  to  consider 
of  their  verdict  and  were  recalled  into  court. 
The  evidence  of  some  of  the  Jurors  as  to 
what  occurred  in  the  Jury  room,  of  which  the 
court  had  been  informed,  well  Justified  a  rep- 
rimand. While  some  of  the  remarks  might 
well  have  been  postponed  until  the  verdict 
had  been  received,  no  intimation  as  to  what 
the  verdict  should  be  or  for  whom  It  should 
be  was  made.  We  cannot  see  that  the  appel- 
lant was  prejudiced  thereby. 

Again  it  is  contended  that  the  amount  of 
the  verdict  (>7,500)  Is  of  Itself  evidence  that 
the  Jury  were  influenced  by  passion  and  prej- 
udice, and  for  that  reason  a  new  trial  should 
be  granted.  Krelgh  was  knocked  off  a  wall 
42  feet  high  and  was  seriously  Injured.  The 
extent  of  his  injuries,  the  time  he  lost  from 
work,   his  former   and  subsequent   earning 


capacity,  the  expenses  Incurred,  his  pain  and, 
suffering,  his  Impaired  condition  for  life, 
were  all  shown  to  the  Jury.  The  damages 
allowed  do  not  seem  extraordinary.  The 
wonder  seems  rather  to  be  that  he  survived. 

We  have  e.Tamined  all  of  the  very  numer- 
ous assignments  of  error,  also  the  appellant's 
well-prepared  brief,  and  are  unable  to  desig- 
nate any  error  in  the  proceeding  sufficiently 
material  to  Justify  a  reversal. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(8S  Kan.   871) 

CRONK  V.  FRAZIER. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

Appeal  and  Errob  ({  933*) — Review— Obdkb 

FOB  New  Trial. 

An  order  granting  plaintiff  a  new  trial, 
without  stating  any  ground  therefor,  cannot  be 
reversed,  where,  though  the  evidence  for  plain- 
tiff, improperly  excluded,  was  of  no  great  im- 
portance, the  coiTTt  may  have  been  satisfied  that 
substantial  justice  was  not  done  by  the  jury  in 
ineasuring  the  evidence  as  to  defendant  s  duty 
in  the  premises,  and  it  cannot  be  said,  as  mat- 
ter of  law,  that  a  recovery  by  plaintiff  cannot 
l>e  had. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cfent.  Dig.  {{  3425,  3772-3776;  Dec. 
Dig.  i  933.*] 

Appeal  from  District  Court,  Butler  County. 

Action  by  H.  Cronk  against  R.  E.  Frazier, 
doing  business  as  the  Frazler  Stone  Com- 
pany. From  an  order  granting  plaintiff  a 
new  trial,  defendant  appeals.    Affirmed. 

.  Warner,  HcLeod  &  Timmonds  and  H.  M. 
Langworthy,  all  of  Kansas  City,  for  appel- 
lant H.  W.  Schumacher,  of  El  Dorado,  for 
appellee. 

PER  CURIAM.  In  an  action  to  recover 
damages  for  personal  Injuries  sustained  by 
appellee  while  he  was  engaged  in  blasting 
rock  in  appellant's  quarry,  the  jury  returned 
a  verdict  in  favor  of  appellant.  A  motion 
alleging  13  grounds  for  a  new  trial  was  filed. 
A  new  trial  was  allowed,  but  the  ground  of 
its  allowance  was  not  stated.  Firom  that  de- 
cision the  appeal  is  taken. 

In  view  of  the  discretion  vested  in  the  trial 
court  lA  the  granting  of  new  trials,  It  is  not 
easy  to  obtain  a  reversal  of  such  an  order, 
especially  where  a  particular  reason  for  Its 
allowance  Is  not  known.  If  the  trial  court 
was  not  satisfied  that  the  evidence  sustained 
the  verdict,  or  that  the  trial  was  fair,  or 
that  substantial  Justice  had  been  obtained  by 
the  applicant,  the  court  was  warranted  in 
granting  a  new  trial.  Such  an  order  cannot 
be  reversed  here,  unless  it  can  be  seen  "be- 
yond ail  reasonable  doubt  that  the  trial  court 
has  manifestly  and  materially  erred  with  re- 
spect to  some  pure,  simple,  and  unmixed 
question  of  law,  and  that,  except  for  such  er- 
ror, the  mling  of  the  trial  court  would  not 
have  been  made  as  it  was  made,  and  that  It 
ought  not  to  have  been  so  made."    City  of 
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.Sedan  r.  Chorcb,  29  Kan.  190,  Syl.  {  8.  Tbe 
court  may  not  have  been  satisfied  tbat  sub- 
stantial Justice  was  done  by  tbe  Jury  in 
measuring  tbe  eridence  as  to  tbe  appellant's 
duty  in  tbe  pranlses.  It  cannot  be  said,  as 
a  .matter  of  law,  tbat  a  recovery  by  appellee 
cannot  be  bad. 

In  addition,  tbere  was  tbe  exclusion  of 
testimony,  olTered  by  appellee,  tbat  appel- 
lant, wbo,  it  was  claimed,  bad  not  furnished 
proper  tamping  rods,  did  supply  and  send 
out  different  ones  sbortly  after  the  accident. 
Tbis  testimony,  altbougb  not  of  great  im- 
portance, could  be  considered  by  tbe  Jury  for 
wbat  It  was  worth.  Governed  by  the  rules 
whicb  apply  where  a  new  trial  is  granted  on 
grounds  not  specified,  it  cannot  be  held  tliat 
there  was  error  in  granting  a  new  trial  in  this 
case. 

Tbe  Judgment  is  afllrmed. 

(86  Kan.  970) 

STATE  T.  PENQUITH.t 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

(Syttatttt  &v  the  Coturt.) 

1.  Intoxicatinq  LiQboBS  (I  143*)— Nui- 
BANCES— Elements. 

A  nuisance  under  the  prohibitory  law  may 
be  maintained  in  a  dwelling  house  as  well  as 
in  a  place  of  business;  but  the  mere  posseBsion 
of  intoxicating  liquors  cannot  be  relied  upon  as 
prima  facie  evidence  of  their  being  kept  for 
unlawful  use,  where  the  place  where  they  are 
kept  is  a  dwelling  bouse. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Gent.  Dig.  |  152;  Dec.  Dig.  i 
143.*] 

2.  iNniCTMENT    AND    INFORMATION     (J    52*)  — 

Vebitication— Information  and  Belief. 
A  prosecuting  witness,  who  verifies  posi- 
tively an  information  under  tbe  prohibitory 
law,  need  not  have  actual  personal  knowledge 
of  the  facts  constituting  the  offense  charged. 
It  is  sufficient  if  he  have  notice  or  knowledge 
from  hearsay  of  the  particular  transaction 
complained  of. 

[EJd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ff  163-168;  Dec 
Dig.  I  52.»] 

fAddiUondl  ByHahu*  hy  Editorial  Staff.) 

3.  Intoxicating  Liquors  (S  223*)— Crim- 
inal Prosecution— ADMissiniLiTT  or  Evi- 
dence. 

Where  accused  was  convicted  on  counts 
charging  illegal  sales  of  intoxicating  liquors  and 
a  count  for  keeping  a  nuisance,  be  was  not 
prejudiced  by  tbe  admission  of  evidence  of  a 
specific  sale,  not  referred  to  in  the  sales  counts, 
nor  because  bottles  of  whisky,  identified  by  a 
witness  as  having  been  purchased  from  him, 
were  exhibited  to  the  jury;  the  evidence  being 
proper  under  the  nuisance  count;  and  the  ac- 
cused not  having  been  convicted  of  sales  not 
referred  to  in  tbe  sales  counts. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent   Dig.  {f  263-274;    Dec  Dig.  | 

Appeal  from  District  Court,  Sedgwick 
County. 

E.  Penquite  was  convicted  of  illegal  sale 
of  liquor  and  for  keeping  a  liquor  nuisance, 
and  appeals.    Affirmed. 


Vermilion  Harris,  of  Wichita,  for  appel- 
lant John  S.  Dawson,  Atty.  G^n.,  and  Geo. 
McGlU,  of  Wichita,  for  the  State. 

PORTER,  J.  [2, 3]  Appellant  was  con- 
victed on  five  counts  charging  illegal  sales 
of  intoxicating  liquors  and  on  one  count  for 
keeping  a  nuisance.  He  claims  that  be  was 
prejudiced  by  the  admission  of  evidence 
showing  a  specific  sale,  not  referred  to  in 
the  sales  counts,  and  because  Irattles  of 
whisky  identified '  by  a  witness  as  having 
been  purchased  from  bim  were  exhibited  to 
the  jury.  Tbe  evidence  was. proper  under 
the  nuisance  count,  and  the  appellant  was 
not  convicted  of  any  sales  not  referred  to  in 
the  counts  charging  sales.  Tbe  person  who 
verified  the  Information  testified  that  at  tbe 
time  he  did  so  he  had  notice  and  knowledge 
of  the  particular  sales  testified  to  by  the 
witnesses,  and  for  which  the  appellant  was 
convicted,  but  that  he  had  no  personal 
knowledge  thereof.  It  is  claimed  that  the 
court  erred  in  refusing  to  strike  out  all  tes- 
timony as  to  the  sales.  Personal  knowledge 
of  tbe  facts  constituting  the  offense  la  not 
required  of  the  prosecutor.  The  appellant's 
rights  were  not  prejudiced,  because  the  per- 
son who  verified  the  information  acted  npon 
hearsay.  Instead  of  personal  knowledge. 
State  V.  Moseli,  49  Kan.  142,  30  Pac.  189; 
State  T.  Davis,  67  Kan.  645,  75  Pac.  87. 

[1]  The  evidence  showed  that  the  defend- 
ant conducted  the  unlawful  bustness  at  his 
residence.  This  fact  did  not  entitle  him  to 
an  instruction  that.  If  the  place  complained 
of  was  bis  residence,  the  Jury  must  acquit 
him  of  the  offense  of  keeping  a  nuisance,  tie- 
cause  a  nuisance  can  be  maintained  In  a 
residence,  as  well  as  in  a  place  of  business. 
Tbe  mere  possession  of  intoxicating  liquors 
cannot  be  relied  upon  as  prima  fade  evi- 
dence of  their  being  kept  for  unlawful  use, 
when  the  place  in  which  they  are  kept  Is  a 
dwelling  house.  The  state,  in  this  case,  did 
not  rely  upon  the  prima  fade  effect  of  find- 
ing the  defendant  in  the  possession  of  in- 
toxicating liquors,  under  section  8,  c  232, 
Laws  of  1901  (Gen.  Stat  1909,  {  4396).  It 
proved  that  he  kept  them  at  his  residence 
for  the  purpose  of  selling  them  contrary  to 
law. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed.  All  the  Justices  con- 
curring. 

(Se  Kaa.  9U) 
McCOY  T.  CIXT  OF  WICHITA. 

(Supreme  Court  of  Kansas.    April  6,  1912.) 
1.  NxoLioENCB    (I    142»)—TriaI/— Verdict— 

CONTRIBUTOBT   NEOLIOENCB. 

In  an  action  for  negligence,  where  tbe  jury 
is  not  asked  to  make  a  special  finding  as  to 
contributory  negligence,  a  general  finding  for 
the  plaintiff  must  be  regarded  aa  a  <iti<iii»f  that 
she  exercised  ordinary  care.. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  400-403;    Dec  Dig.  |  142.*} 
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2.  IfVIVICIPAI.  COBPOBATIOHS  (|  80S*)— Tom 
— IRJUUBS  FBOK  DBFKCTITK  SiDKWALKS— 
CONTRIBTTTOBT  NSOUOKNOB. 

It  i*  not  contribDtory  nesIiKence  to  walk 

en   a   defectira   sidewalk;     bat   on«   doinf   ao 

moat  exercise  ordinary  care. 
[Ed.  Note.— For  other  cases,   see  Municipal 

Corporations,  Cent.  Dig.  M  1^77,  1683;    Dec. 

Die  f  80S.*] 

Appeal  from  District  Coart,  Sedgwick 
Connty. 

Action  by  Amy  McCoy  against  the  City  of 
Wichita.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfOrmed. 

A.  8.  Buui,  Dale  ft  Amldon,  and  Earl 
Blake,  all  of  WicfalU,  for  appellant  Bru- 
bacber  ft  Conly,  of  Wichita,  for  appellee. 

PER  CURIAM.  [1]  There  is  no  ilnding 
that  the  plaintiff  was  hot  in  the  exercise  of 
reasonable  care  at  the  time  she  was  Injured. 
The  Jnry  find  that  she  had  "some  knowledge" 
of  the  condition  of  the  walk,  and  that  there 
was  nothing  to  prevent  her  from  seeing  the 
condition.  She  teetifled  that  she  saw  the 
post  lying  on  the  sidewalk,  and  had  seen  it 
before,  but  that  she  did  not  see  the  wire 
which  tripped  her  and  caused  her  to  fall. 
The  Jnry  were  not  asked  to  find  whether  she 
was  in  the  exercise  of  reasonable  care,  or 
whether  her  negligence  contributed  to  the  in- 
Jury  ;  nor  were  they  asked  to  state  whether 
the  wire,  or  the  fence  post,  or  the  scantling, 
or  the  dirt  and  debris  at  the  embankment 
where  the  sidewalk  ended,  caused  her  to 
fall.  The  general  verdict  mnst  be  regarded 
as  a  finding  that  she  was  in  the  exercise  of 
reasonable  care.  Every  question  presented 
by  the  appeal  has  been  heretofore  decided 
adversely  to  the  contentions  of  the  defendant. 

[2]  "It  is  not  contributory  negligence  for 
one  to  walk  upon  a  defective  sidewalk.  In  do- 
ing so,  however,  he'  most  exercise  ordinary 
eare — such  care  as  an  ordinarily  prudent  man 
would  exercise  under  similar  circumstances." 
Oamett  v.  Smith,  72  Kan.  664,  83  Paa  61S, 
and  cases  cited. 

There  is  no  complaint  of  the  instmctions. 
There  was  sufficient  evidence  to  support  the 
finding  that  the  city  had  notice  of  the  defec- 
tive condition  of  the  walk. 

The  Judgment  is  affirmed. 


(M  Kaa.  878) 

THADBB  T.  SCHOOL  DIST.  NO.  75,  FIN- 

NBX  COUNTY. 

(Supreme  Court  of  Kansas.    April  6,  1012.) 

(SyUalv*  ly  the  Court.) 
GointTS  (I  222*)— Jurisdiction  or  Amount. 

A  judgment  in  an  action  for  the  recovery 
of  money  only,  involving  $33.60,  is  not  one 
from  which  an  appeal  can  be  taken  to  this 
court. 


Dig. 


[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
ig.  IS  595-599;   Dec.  Dig.  |  222.*] 


Appeal  from  District  Court,  Finney  Connty. 

Action  by  George  L.  Trader  against  School 
District  No.  75,  Finney  County.  Judgment 
for  defendant  and  plaintiff  appeals.  Dis- 
missed. 

C.  L.  Harmon,  of  Oarden  City,  for  ai^>el> 
lant  Edgar  Roberts,  of  Oarden  City,  for 
appellee. 

WEST,  J.  The  plaintiff  sued  the  defend- 
ant school  district  to  recover  $33.60  for 
transportation  of  bis  children  to  school,  and 
recovered  in  Justice  court  On  appeal  by  th» 
defendant  to  the  district  court,  a  demurrer 
to  the  bill  of  particulars  was  sustained  and 
Judgment  rendered  against  the  plaintiff  for 
costs,  from  which  ruling  he  seeks  to  appeal. 
Section  566  of  the  Civil  Code  (Gen.  St  1900, 
i  6161)  provides  that  no  appeal  shall  be  had 
or  taken  to  the  Supreme  Court  In  any  dvil 
action  for  the  recovery  of  money  unless  thO' 
amount  or  value  In  controversy,  exclusive 
of  costs,  shall  exceed  $100,  except  in  cases 
involving  the  tax  or  revenue  laws,  or  the' 
title  to  real  estate,  or  an  action  for  dam- 
ages In  which  slander,  libel,  malicious  prose- 
cution, or  false  Imprisonment  is  declared 
upon,  or  the  Constitution  of  this  state,  or 
the  Constitution,  laws,  or  treaties  of  the 
United  States. 

Having  no  Jurisdiction,  the  appeal  must  be 
dismissed.    All  the  Justices  concurring. 


CLARK  v.  OTTO  WEISS  ALFALFA  STOCK 
FOOD  CO. 

(Supreme  Court  of  Kansas.    April  6,  1912.) 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  George  K.  Clark  against  the  Ott» 
Weiss  Alfalfa  Stock  Food  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Dale  &  Amldon  and  Jean  Madalene,  all  of 
Wichita,  for  appellant.  Adams  &  Adams,  of 
Wichita,  for  appellee. 

PER  CURIAM.  It  was  conceded  at  the  oral 
presentation  that  the  assignments  of  error  up- 
on which  the  decision  depends  call  for  a  re- 
consideration of  various  questions  decided  ad- 
versely to  the  appellant  in  the  case  of  Casper 
V.  Lewin,  82  Kan.  604,  109  Pac.  657.  After 
such  reconsideration,  the  court  adheres  to  the 
rules  of  law  stated  in  the  syllabus  of  the  case 
cited.  Those  rules  were  properly  applied  by 
the  district  court  in  all  the  matters  complained 
of,  and  its  judgment  is  affirmed. 


STATE  T.  SHUFELDT. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

Appeal  from  District  Court  Sedgwick 
County. 

M.  W.  Shufeldt  was  convicted,  under  the  pro- 
hibitory liquor  law,  of  maintaining  a  nuisance, 
and  appeals.     Affirmed. 


•For  other  cum  sw  *ain*  topic  and  uctloa  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  iadaxM 


Digitized  by 


Google 


896 


122  PACIFIC  REPORTER 


(Kan. 


J.  ▲.  Bmbacber  and  James  Conly,  of  Wichita, 
for  appellant.  John  S.  Dawson,  Atty.  Gen., 
and  George  McGill,  of  Wichita,  for  the  State. 

PER  CURIAM.  This  appeal  is  from  a  con- 
Tiction,  under  the  prohibitory  liquor  law,  for 
maintaining  a  nuisance. 

The  certified  transcript  from  the  office  of  the 
collector  of  internal  revenue  was  admissible  in 
evidence.  State  v.  Shook,  75  Kan.  807,  90 
Pac.  234:  Topeka  v.  Stevenson,  79  Kan.  394, 
99  Pac.  689,  131  Am.  St.  Rep.  297,  17  Ann. 
Cas.  491.  The  criticism  of  instructions  rela- 
tive to  reasonable  doubt  and  presumption  of 
innocence  is  answered  in  State  v.  Bridges,  29 
Kan.  138,  State  v.  Medley,  54  Kan.  627,  39 
Pac.  227,  and  State  v.  Patton,  66  Kan.  486,  71 
Pac  840. 

A  variance  between  the  place  described  in 
the  information  and  that  shown  by  the  evi- 
dence is  suggested  in  the  brief,  but  does  not 
appear  from  the  abstract.  The  criticism  of 
the  instructions  is  that  they  are  unnecessarily 
full,  covering  matters  not  appearing  in  the 
evidence;  bnt  no  prejudice  to  the  rights  of  the 
appellant  or  cause  of  serious  complaint  ap- 
pears. 

The  evidence  justified  the  verdict,  and  the 
judgment  is  affirmed. 


SMITH  v.  METROPOLITAN  ST.  RY.  CO. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Neva  Smith  against  the  Metropol- 
itan Street  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

C.  A.  Miller,  O.  L.  Miller,  and  Samuel  Maher, 
all  of  Kansas  City,  for  appellant.  T.  A.  Pol- 
lock and  E.  C.  Little,  both  of  Kansas  City,  for 
appellee. 

PER  CURIAM.  The  plaintiff  claimed  she 
attempted  to  board  a  standing  car.  The  de- 
fendant claimed  the  injury  did  not  happen  that 
way,  but  that  she  attempted  to  board  a  mov- 
ing car.  The  allegation  of  the  answer  was  that 
the  plaintiff  "thereby  caused"  any  injury  she 
may  have  received.  Of  course,  proximate  cause 
was  meant.  The  requested  instruction  was 
that  she  received  her  injury,  if  any,  "by  rea- 
son of"  such  attempt — proximate  cause  again. 
In  the  instructions  given  the  court  defined 
"proximate  cause"  so  the  jury  could  not  fail 
to  understand  what  was  meant.  The  burden  of 
proof  was  imposed  upon  the  plaintiff  to  make 
out  a  case  on  her  theory  before  she  could  re- 
cover, and  that  was  sumcient. 

The  judgment  of  the  district  court  in  af- 
firmed. 


WINKLEMAN  t,  COWAN  ct  aL 
(Supreme  Court  of  Kansas.     April  6.  1912.) 

Appeal  from  District  Court,  Bourbon 
County. 

Action  by  S.  E.  Winkleman  against  George 
Cowan  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  '  Affirmed. 

John  H.  Crain,  of  Ft.  Scott,  for  appellants. 
J.  I.  Sbeppard  and  J.  F.  Winkleman,  both  of 
Ft.  Scott,  for  appellee. 

PER  CURIAM.  No  prejudice  conld  have 
resulted  from  the  refusal  of  the  first  instruc- 
tion asked.  It  made  no  difference  whether 
the  property  belonged  to  the  mortgagors  joint- 
ly as  partners,  or  severally  as  individuals. 
The  fourth  instruction  refused  was  fairly  cov- 
ered by  the  instructions  given.  We  find  no 
error  in  the  instructions,  and,  while  the  ver- 
dict may  be  contrary  to  the  weight  of  evi- 
dence, there  was  sufficient  evidence  to  support 
it;  and,  since  it  has>  been  approved  by  the 
trial  court,  the  judgment  must  be  affirmed. 


STATE  ▼.  KINO. 
(Supreme  Court  of  Kansas.    AprQ  6, 1912.) 

Appeal  from  District  Court,  Sedgwick  County. 

Walter  King  was  convicted  of  selling  intox- 
icating liquors,  and  of  maintaining  a  nuisance, 
in  vimation  of  the  prohibitory  liquor  law,  and 
appeals.    Affirmed. 

James  Conly,  of  Wichita,  for  appellant  John 
S.  Dawson,  Atty.  Gen.,  and  George  McGlll,  of 
Wichita,  for  the  State. 

PER  CURIAM.  The  appellant  was  convict- 
ed on  a  trial- in  the  district  court  of  Sedgwick 
county  upon  six  separate  counts  of  selling  in- 
toxicating liquors,  and  upon  one  count  of  nain- 
taining  a  nuisance  in  violation  of  the  pruhihito- 
ry  liquor  law. 

Numerous  assignments  of  error  on  the  trial 
are  made  and  ably  argued  by  counsel ;  but,  un- 
fortunately for  appellant,  several  of  the  ques- 
tions have  been  repeatedly  presented  in  this 
court,  and  decided  adversely  to  his  contentions. 
We  have,  however,  reviewed  all  the  questions 
presented,  and  find  no  substantial  error  in  the 
proceedings  to  justify  a  reversal  of  the  judg- 
ment, or  which  calls  for  extended  discussion. 
The  objections  argued  in  the  brief  relate  en- 
tirely to  the  instructions.  Some  omissions  there- 
from might  well  have  been  made,  for  the  reason 
that  there  was  no  evidence  relating  to  the  dif- 
ferent kinds  of  intoxicating  liquors,  etc.,  men- 
tioned therein;  but,  for  the  same  reason,  it 
seems  that  the  jury  could  not  have  been  mis- 
led thereby. 

The  judgment  is  affirmed. 
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(ei   Or.  B44) 

JOPMN  et  al.  t.  NATIONAL  UVB  STOCK 
INS.  ASS'N. 

(Supreme  Court  of  Oregon.     April  16,  1912.) 

1.  INSUBANCE    (8   423*)— POLICT— LlABILITT— 

Insttrance  ow  Animal. 

Under  an  insurance  pol!(nr  on  a  horse, 
proTiding  that  the  insurer  would  not  be  liable 
for  losa  of  the  animal  if  caused,  directly  or 
indirectly,  "by  order  of  any  civil  authority," 
the  insurer  was  not  liable  where  the  owner, 
on  the  advice  Of  a  veterinarian,  caused  the 
horse  to  be  shot,  because  it  bad  an  incurable 
disease,  likely  to  be  communicated  to  other 
animals,  and  where  it  appeared  that,  if  he  had 
immediately  notified  the  proper  state  officers 
of  the  horse's  condition,  as  required  under  L. 
O.  L.  M  565I5  5652.  it  would  have  been  killed 
by  order  of  civil  authority. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1180   Dec.  Dig.  {  426.*] 

2.  iNStJBANCK    (I  376*)— POLICT— Altebation 
— IiIABIUTT. 

It  did  not  affect  the  question  of  the  in- 
surer's liability  that  its  agent  had  consented 
to  the  killing  of  the  horse,  where  such  policy 
also  provided  that  any  agreement  b^  an  agent 
altering  the  policy  should  not  be  binding,  un- 
less authorized  by  the  home  office;  no  such 
authority  being  shown. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  a  952-955;    Dec  Dig.  S  3Te.»] 

Appeal  from  Circuit  Court,  Multnomah 
County ;    W.  N.  Gatens,  Judge. 

Action  by  William  T.  JopUn  and  another 
against  the  National  Live  Stock  Insurance 
Association.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

Thla  la  an  action  to  recover  upon  a  policy 
Issued  by  defendant,  insuring  the  life  of  a 
horse  owned  by  plaintiffs.  The  complaint 
alleges  that  on  February  22,  1909,  defendant 
issued  a  policy  of  insurance,  by  which  it 
agreed,  in  consideration  of  a  certain  pre- 
mium paid,  by  plaintiffs,  to  pay  to  plaintiffs, 
In  the  event  of  loss  by  death  of  a  horse 
named  "Prince,"  the  sum  of  $200;  the  pol- 
icy being  for  the  term  of  one  year.  It  also 
alleges  the  payment  of  premiums  and  proof 
of  loss  and  the  death  of  the  horse  on  Sep- 
tember 26,  1909.  There  was  a  general  de- 
nial of  all  the  allegations  of  the 'complaint, 
except  the  Incorporation  of  plaintiffs  and 
the  issuance  of  a  policy  of  insurance. 

The  Insuring  clause  of  the  policy  is  to  the 
effect  that  the  property  "is  Insured  during 
the  life  of  this  policy  aga'lnst  loss  by  death 
from  disease,  Are,  lightning,  tornadoes,  cy- 
clones and  every  other  casualty  which  neces- 
sitates the  death  of  any  animal  upon  which 
Insurance  is  herein  provided,  when  In  the 
event  all  due  care  shall  have  been  taken  to 
save  the  life  of  such  animal  and  nothing 
shall  have  been  done  to  endanger  the  same 
by  the  insured,  his  agents  or  employes." 
Another  stipulation  is  as  follows:  "This  as- 
sociation  will  not  indemnify  or  Incur  any 


liability  for  loss  of  any  animal  caased  direct- 
ly or  indirectly  by  InTaslon,  Insurrection, 
riot,  war  or  any  uprising  necessiCatlng  mar- 
tial law  or  any  other  usurpation  or  order  of 
any  civil  authority." 

The  animal  became  infected  with  glanders, 
and  was  shot  to  death  by  a  veterinary  sur- 
geon in  the  employ  of  defendant,  with  the 
advice  and  consent  of  defendant's  managing 
agent  and  the  consent  of  plaintiffs.  Plain- 
tiffs had  a  verdict  and  Judgment,  and  de- 
fendant appeals. 

J.  F.  Shelfon,  of  Portland  (Sweek  &  Fouts, 
of  Portland,  on  the  brief),  for  appellant. 
Robert  3.  O'Neil,  of  Portland,  for  resjpond- 
ents. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  The  findings  in  this  case  are 
such  that  a  Judgment  should  have  been  giv- 
en for  defendant.  The  horse  did  not  die  by 
disease;  nor  was  its  killing  necessitated  by 
any  casualty.  He  was  shot  by  consent  ot, 
defendant's  agent  and  veterinarian  and  the 
plaintiffs,  because  be  had  an  incurable  dis- 
ease which  was  likely  to  be  communicated 
to  other  animals.  Under  sections  5651,  5652, 
L.  O.  L.,  it  was  the  duty  of  plaintiffs  to 
have  immediately  notified  the  state  board 
of  health  or  the  state  veterinarian  of  the 
fact  that  the  horse  was  Infected  with  an  In- 
curable, contagious  disease,  and  it  would 
have  been  the  duty  of  such  officer  to  have 
caused  the  animal  so  infected  to  be  killed. 
In  such  case,  the  killing  would  have  been 
"by  order  of  the  civil  authority,"  and  by 
the  terms  of  the  policy  would  have  created 
no  liability  on  the  part  of  defendant.  If 
plaintiffs  chose  to  disobey  the  statute  and 
allow  other  parties  to  do  for  them  what  the 
civil  authorities  would  have  done  in  any 
event,  they  cannot  thereby  create  a  liabili^ 
which  would  not  have  existed,  had  they 
complied  with  the  law.  Tripp  v.  Northwest- 
ern Uve  Stock  Ins.  Co.,  91  Iowa,  281,  59 
N.  W.  1. 

[2]  It  was  found  by  the  court  that  the 
killing  was  dohe  by  consent  of  plaintiffs  and 
the  managing  agent  of  defendant;  but  this 
is  not  pleaded,  and  the  authority  of  the 
agent  to  bind  the  company  by  introducing  a 
new  term  into  the  contract  is  not  shown. 
The  iMllcy  contains  this  stipulation:  "No 
agreement  either  verbal  or  otherwise  con- 
trary to  these  stipulations  made  by  any 
agent  or  employee  shall  be  binding  on  this 
association  unless  authorized  by  the  home 
office."  The  complaint  does  not  state  that 
the  home  office  ever  authorized  any  of  its 
agents  to  agree  to  the  killing  of  the  animal ; 
nor  is  there  any  finding  to  that  effect. 

The  Judgment  is  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  the  low- 
er court  to  enter  a  Judgment  for  defendant. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig,  Kejr  No.  Series  ft  Bep'r  indexea 
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(62  Or.  97) 

HALL  T.  DARTT  et  al. 
(Supreme  Court  of  Oregon.     April  16,  1012.) 

1.  PiiEADiRQ  (I  36*)— General  Denial— Ef- 
fect. 

In  an  action  to  foreclose  a  laborer's  lien, 
the  plaintiff  alleged  that  defendants  bad  or 
claimed  some  interest  in  the  land,  and  the  de- 
fendants answered  with  a  general  denial.  Held 
that,  under  L.  O.  L.  g  73,  providing  that  the 
answer  shall  contain  a  general  or  specific  de- 
nial of  each  material  allegation  controverted  by 
defendant,  and  that  nothing  can  be  proved  un- 
der a  general  denial  that  cannot  be  proved  under 
a  specific  denial,  defendants'  general  denial  pre- 
<duded  them  from  proving  any  title  to  the  prem- 
ises. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  81-86;    Dec.  Dig.  {  36.*1 

2.  Judgment  (J  298»)  —  Modification  —  Dis- 
cbetion  of  Tbial  Coubt. 

It  is  within  the  discretion  of  the  trial  court 
to  modify  its  decrees  at  any  time  during  the 
term  at  which  they  were  rendered. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  582;   Dec.  Dig.  {  298.*] 

'    Appeal   from   Circuit  Court,   Hood  River 
County;   W.  L.  Bradshaw,  Judge. 

Action  by  J.  E.  Hall,  Jr.,  against  George 
B.  Dartt,  N.  B.  Jordan,  and  others.  From  a 
Judgment  for  plaintiff  and  an  order  refusing 
their  motion  to  open  the  decree,  defendant 
Jordan  and  others  appealed,  and  plaintiff 
prosecutes  a  cross-appeal  from  an  order  re- 
ducing the  amount  of  attorney's  fees.  Affirm- 
ed on  both  appeals. 

This  suit  was  brought  to  foreclose  a  labor- 
er's lien.  Incurred  In  clearing  a  tract  of  land 
in  Hood  RiTer  county.  The  complaint  alleges 
that  the  labor  was  performed  at  the  instance 
and  request  of  defendant  Dartt,  who  was 
then  In  possession  of  the  land  with  authority 
to  employ  laborers  to  clear  the  same;  that 
N.  B.  and  Mary  P.  Jordan  were  the  owners 
of  the  land;  that  plaintiff  performed  the 
labor  with  their  knowledge  and  consent; 
that  defendants  N.  B.  and  Mary  <>.  Jordan, 
Humphrey  and  Lillian  Barton,  and  the  But- 
ler Banking  Compahy  have,  or  claim  to  have, 
some  interest  in  the  premises,  but  that  what- 
ever interest  they  have  is  subordinate  to 
plaintiff's  lien,  and  plaintiff  asks  that  tbey 
set  It  up,  or  be  forever  barred  from  assert- 
ing the  same.  There  was  a  prayer  for  Judg- 
ment against  Dartt  and  for  a  decree  fore- 
closing the  lien.  All  the  defendants,  except 
the  Butler  Banking  Company,  were  served  by 
publication  of  summons.  The  latter  defend- 
ant was  actually  served,  but  made  default, 
as  also  did  defendant  Dartt.  The  Jordans 
and  Bartons  appeared  and  filed  a  general  de- 
nial to  all  the  allegations  of  the  complaint 

Qn  July  5,  1910,  plaintiff  served  upon  de- 
fendants' attorney  and  filed  a  motion,  setting 
forth  that  it  appeared  by  their  answer  that 
N.  B.  and  Mary  P.  Jordan  are  not  the  own- 
ers of  the  property ;  and,  further,  that  nei- 
ther N.  B.  Jordan,  Mary  P.  Jordan,  Hum- 
phrey   Barton,    nor    Lillian    Barton    have. 


or  claim  to  have,  any  Interest  therehi, 
adverse  to  plaintiff,  which  facts  plaintiff 
in  his  motion  expressly  confessed  and  ad- 
mitted. He  therefore  moved  to  dismiss 
the  suit  as  to  these  defendants  and  for 
a   decree  as  to  the   others.     On  July  11, 

1910,  the  motion  was  allowed,  and  a  decree 
of  foreclosure  was  entered.    On  January  21, 

1911,  the  attorney  for  defendants  Jordans 
and  Bartons  filed  a  motion  to  set  aside  the 
decree,  and  supported  the  same  by  an  affi- 
davit, setting  forth  that  the  defendant  Hum- 
phrey Barton  was  the  owner  of  the  premises, 
which  motion  was  overruled;  but  the  court 
modified  the  decree  as  to  attorney's  fees, 
reducing  the  amount  from  $200  to  |75.  De- 
fendants appeal  from  the  order  refusing  to 
open  the  decree,  and  plaintiff  appeals  from 
the  order  reducing  the  amount  of  attorney's 
fees. 

Virgil  A.  Crum,  of  Portland  (John  Leland 
Henderson  and  Lundburg  &  Crum,  on  the 
brief),  for  appellants.  Ernest  C.  Smith,  of 
Hood  River,    for  respondent. 

McBRIDE,  3.  (after  sUtlng  the  facts  as 
above).  [1]  The  effect  of  the  answer  of  de- 
fendants was  to  deny  the  ownership  of  the 
land  or  any  claim  therein  adverse  to  plain- 
tiff. Section  73,  L.  O.  L.,  provides  that  the 
answer  shall  contain  "a  general  or  specific 
denial  of  each  material  allegation'  of  the 
complaint  controverted  by  the  defendant  or 
of  any  knowledge  or  Information  thereof 
sufficient  to  form  a  belief;  provided,  how- 
ever, that  nothing  can  be  proved  under  s 
general  denial  that  cannot  be  proved  under  a 
specific  denial  of  the  same  allegations." 
Whatever  may  be  the  holding  in  other  states, 
under  their  peculiar  practice,  we  hold  that 
in  this  state  a  general  denial  raises  the  same 
Issues  which  would  be  raised  by  a  specific 
denial.  Tested  by  this,  defendants  pleaded 
themselves  out  of  court  If  they  had  no  in- 
terest in  the  subject-matter  and  no  daim 
adverse  to  plaintiff,  the  question  as  to  wheth- 
er plaintiff  had  a  valid  lien  against  the  prop- 
erty was  not  one  which  they  had  any  right 
to  litigate.  Had  the  case  gone  to  trial,  plain- 
tiff could  not  have  introduced  testimony  to 
prove  they  had  an  Interest,  because  their 
denial  of  that  allegation  cleared  the  path 
between  him  and  the  property.  Had  they 
attempted  to  litigate  the  question  as  to  the 
validity  of  the  lien,  the  court  could  well  have 
said:  "As  you  disclaim  any  interest  In  the 
property,  its  ultimate  disposition  does  not 
concern  you."  The  defendants,  by  their  an- 
swer, disclaim  any  ownership  or  Interest  hi 
the  property,  and  plaintiff,  taking  them  at 
their  word,  dismissed  them.  No  answer  al- 
leging ownership  was  tendered  with  the  affi- 
davit and  motion  to  reopen  the  case.  The 
defendants  merely  sought  to  be  allowed  to 
try  the  case  on  the  question  of  ownership 


*For  otHer  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ker  No.  Series  &  Rep'r  Isdexei 


Digitized  by 


Google 


Or.) 


DRIIilylNO  T.  SMITH 


899 


upon  the  original  answer,  denying  ownership. 
Bat  even  bad  a  new  answer  been  tendered, 
setting  fortb  tbe  adverse  ownership  of  de- 
fendant Barton,  it  was  still  wltbin  tbe  dis- 
cretion of  the  court  to  refuse  to  set  aside  its 
decree.  If  the  verified  answer  originally  filed 
was  true,  the  affidavit,  setting  up  Barton's 
ownership,  was  false.  A  party  should  not  be 
permitted  to  blow  hot  and  cold  with  the 
same  breath ;  and  tbe  court  was  Justified  iu 
refusing  to  reopen  the  case. 

[2]  Defendants  have  no  standing  in  court 
entitling  them  to  question  the  decree;  and 
whether  it  was  void  or  voidable  cannot  be 
raised  by  them  In  this  proceeding.  As  to  tbe 
cross-appeal,  it  Is  always  within  the  discre- 
tion of  tbe  court  to  modify  its  decrees  within 
tbe  term;  and  tbe  original  allowance  of  $200 
as  attorney's  fees  was  manifestly  excessive. 
Tbe  modification  of  tbe  amount  to  $75  is 
approved. 

The  decree  of  tbe  circuit  court  is  wholly 
aflirmed ;  but,  as  plaintiff  has  prevailed  upon 
tbe  appeal  of  defendants,  and  has  been  de- 
feated in  bis  cross-appeal,  neither  party  will 
recover  costs  In  this  court 

<61   Or.  413) 

DRII/LING  V.  SMITH  et  al. 
(Sapreme  Court  of  Oregon.     April  16,  1912.) 

Vkndob  and  Pukohaseb  (1 230*)— Recobdinq. 
Under  L.  O.  L.  |  7129,  providing  that  every 
conveyance,  not  recorded  as  provided  within  five 
days,  Bhall  be  void  as  against  a  subsequent  pur- 
chaser for  value  whose  conveyance  shall  be  first 
duly  recorded,  tbe  prior  recording  of  a  subse- 
quently executed  deed  will  not  entitle  it  to  pri- 
ority, where  it  excepted  from  its  operation  the 
land  conveyed  by  the  prior  deed. 

[E)d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  502-512;  Dec.  Dig.  | 
230.»] 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty;  J.  A.  Eakln,  Judge. 

Action  by  Marie  Drilling  against  Starr  T. 
Smith  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

C.  J.  Curtis,  of  Astoria,  for  appellant. 
Frank  J.  Taylor,  of  Astoria,  for  respondents. 

MOORE,  J.  This  is  a  suit  by  Marie  DrUl- 
ing  against  Starr  T.  Smith  and  bis  wife  and 
G.  T.  Smith  and  bis  wife  to  quiet  the  title 
to  real  property.  The  cause,  being  at  Issue, 
was  tried,  and  from  the  evidence  taken  find- 
ings of  fact  were  made  to  the  eflTect  that 
prior  to  and  on  July  26,  1908,  G.  T.  Smith 
and  Starr  T.  Smith  were  the  owners  In  fee 
and  in  possession  of  a  part  of  tbe  Solomon 
Smitb  donation  land  claim  in  Clatsop  coun- 
ty, described  as  follows:  Beginning  at  a 
point  where  the  west  line  of  the  right  of 
way  of  the  Astoria  &  South  Coast  Railway 
intersects  the  south  boundary  of  that  dona- 
tion; thence  west  along  tbe  claim  line  to  tbe 
center  of  Smith's  Lake;  thence  north,  with 
the  center  line  of  that  lake,  to  a  point  in- 


tersected by  tbe  south  boundary  of  land  con- 
veyed by  May  H.  Smith  to  Casper  Drilling; 
thence  east,  along  such  south  boundary,  to 
the  west  line  of  the  county  road;  thence 
northerly,  along  such  limit  of  the  road,  to 
tbe  line  dividing  the  north  and  the  south 
half  of  that  donation  claim;  thence  east, 
along  that  division  line,  to  the  west  limit 
of  tne  right  of  way  of  the  railway;  and 
thence  southerly,  along  the  west  boundary 
of  such  right  of  way,  to  the  place  of  begin- 
ning. G.  T.  Smith  on  July  26,  1908,  gave 
a  receipt  acknowledging  the  payment  of  $50 
on  account  of  tbe  purchase  of  24  acres  of 
land,  a  part  of  that  donation  claim,  less, 
however,  1  acre  sold  to  Victor  Bergmon,  1 
acre  to  Starr  Smith,  and  1  acre  to  May 
WalUngford,  the  strip  of  land  sold  to  the 
latter  to  extend  from  the  county  road  to 
tbe  railroad,  either  on  tbe  north  or  the  south 
end  of  the  premises.  The  remainder  of  the 
purchase  price,  $2,150,  was  to  be  paid  when 
a  deed  for  the  land  was  executed  to  tbe 
plalntifC.  At  tbe  time  this  receipt  was  given 
the  deeds  for  land  sold  to  Starr  T.  Smith 
and  May  WalUngford  had  not  been  executed. 
G.  T.  Smith  and  his  wife,  on  August  2,  1909, 
for  a  valuable  consideration,  executed  to  tlie 
defendant  Starr  T.  Smith  a  warranty  deed 
for  a  part  of  tbe  real  proiterty  hereinbefore 
described,  to  wit:  "Beginning  at  a  point  at 
tbe  southeast  corner  of  that  certain  tract  of 
land  deeded  by  May  H.  Smith  to  Casper 
Drilling  by  deed  recorded  in  Book  52,  Rec- 
ords of  Deeds,  for  said  county,  at  page  564, 
said  point  of  commencement  being  in  tbe 
west  line  of  tbe  county,  road;  thence  south- 
erly ICO  feet  along  the  west  line  of  said 
road;  thence  westerly,  and  parallel  with 
the  south  boundary  line  of  the  aforesaid 
mentioned  tract  deeded  to  Casper  Drilling, 
and  along  the  westerly  prolongation  thereof 
to  the  middle  thread  of  Smith's  Lake;  thence 
northerly,  along  said  thread  of  said  lake, 
100  feet,  to  the  prolongation  westerly  of  the 
south  boundary  line  of  the  Drilling  tract; 
thence  easterly,  along  the  prolongation  west- 
erly of  said  Drilling  tract,  and  along  the 
south  boundary  line  of  said  Drilling  tract, 
to  the  place  of  beginning,  all  in  the  donation 
laud  claim  of  Solomon  H.  Smitb."  This 
deed  was  duly  recorded  December  8,  1909. 
G.  T.  Smith  and  wife,  on  August  2,  1909, 
executed  to  plaintiff  a  deed  in  which  the 
premises  conveyed  were  described  as  follows: 
"Beginning  at  a  point  on  tbe  west  line  o£ 
tbe  Astoria  &  South  Coast  Railway  Com- 
pany's road  as  formerly  known,  but  now 
called  the  Astoria  &  Columbia  River  Rail- 
road, on  tbe  south  line  of  the  Solomon  Smith 
donation  land  claim;  thence  west,  following 
the  south  line  of  said  claim,  to  the  middle 
thread  of  Smith's  Lake;  thence  north,  along 
the  middle  thread  of  Smith's  Lake,  to  the 
southwest  corner  of  the  tract  of  land  deeded 
this  2d  day  of  August,  1909,  by  the  gran- 
tors herein  to  Starr  T.  Smith;   thence  east. 
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along  the  south  boundary  line  of  Starr  T. 
Si&ltb's  tract,  to  the  southeast  comer  there- 
of, being  in  the  west  line  of  the  county 
road;  thence  northerly,  along  the  west  line 
of  the  county  road,  to  the  division  line  be- 
tween the  north  and  south  halves  of  the 
Solomon  H.  Smith  donation  land  claim,  or 
to  the  land  formerly  owned  by  Marie  Ab- 
bott; thence  east,  along  said  division 
line,  to  the  railroad  aforementioned;  thence 
southerly,  along  said  railroad,  to  the  place 
of  beginning,  containing  21  acres,  be  the 
same  more  or  less."  This  deed  was  duly 
recorded  August  9,  1909.  The  court  further 
found  that,  at  the  time  the  deed  was  exe- 
cuted by  O.  T.  Smith  and  his  wife  to  Starr 
T.  Smith,  the  latter  had  no  knowledge  of 
the  execution  of  the  receipt  of  July  26,  1908, 
hereinbefore  referred  to;  tliat,  when  the 
deed  was  executed  by  O.  T.  Smith  and  his 
wife  to  plaintlfF,  August  2,  1909,  she  bad 
knowledge  and  notice  of  the  pr'  r  execution 
on  that  day  of  the  deed  by  her  grantors  to 
Starr  T.  Smith;  and  that  she  claims  an  ad- 
verse Interest  in  the  whole  or  a  part  of  the 
land  so  conveyed  to  him.  As  conclusions  of 
law  the  court  founa  that  Starr  T.  Smith  was 
the  owner  in  fee  and  in  the  possession  of  the 
tract  of  land  conveyed  to  blm  August  2, 
1909;  that  plaintiff  had  no  right,  title,  or 
Interest  therein,  and  her  claim  thereto 
was  without  legal  right  or  equity;  and  that 
he  was,  en  titled  to  a  deed  quieting  his  title 
to  the  premises  against  such  claim  and  en- 
Joining  her  from  asserting  any  estate  therein 
or  thereto.  A  decree  having  been  rendered 
in  accordance  with  such  findings,  the  plain- 
tiff appeals. 

It  is  maintained  that,  as  plaintiffs  deed 
was  recorded  121  days  prior  to  the  time 
Starr  T..  Smith's  deed  was  filed  for  record, 
she  was  entitled  to  the  relief  sought,  in  de- 
nying which  an  error  was  committed.  The 
legal  principle  thus  asserted  would  be  con- 
trolling, if  the  description  of  the  real  prop- 
erty in  plaintiff's  deed  conflicted  with  the 
boundaries  set  forth  in  the  conveyance  exe- 
cuted to  Starr  T.  Smith.  Baker  v.  Wood- 
ward, 12  Or.  3,  12,  6  Pac.  173;  Fleschner  v. 
Sumpter,  12  Or.  161,  168,  6  Pac.  506;  Mc- 
Leod  V.  Uoyd,  43  Or.  260,  279,  71  Pac.  705, 
74  Pac.  491.  The  statute  in  force  when  the 
deeds  were  executed  reads  as  follows: 
"Every  conveyance  of  real  property  within 
this  state  hereafter  made,  which  shall  not 
'be  recorded  as  provided  in  this  title  within 
five  days  thereafter,  shall  be  void  against 
any  subsequent  purchaser  in  good  faith  and 
for  a  valuable  consideration  of  the  same 
real  property,  or  any  portion  thereof,  whose 
conveyance  shall  be  first  duly  recorded." 
L.  O.  L.  {  7129.  It  vnn  be  remembered  that 
a  part  of  the  boundaries  of  the  land  set  out 
In  plaintiff's  deed  are  as  follows:  "Thence 
north,  along  the  middle  thread  of  Smith's 
Lake,  to  the  southwest  corner  of  the  tract 


of  land  deeded  this  2d  day  of  August,  1909, 
by  the  grantors  herein  to  Starr  T.  Smith; 
thence  east,  along  the  south  boundary  line 
of  Starr  T.  Smith's  tract,  to  the  southeast 
corner  thereof,  being  in  the  west  line  of 
the  county  road;  thence  northerly,  along 
the  west  line  of  the  county  road,  to  the  divi- 
sion line  between  the  north  and  south  halves 
of  the  Solomon  H.  Smith  donation  land 
claim;  •  •  •  thence,  east,"  etc.  It  win 
thus  be  noted  that  the  description  In  plain- 
tifTs  deed  excepts  from  the  operation  of 
the  grant  all  the  real  property  conveyed  to 
Starr  T.  Smith.  The  reference  in  her  deed 
to  the  deed  executed  the  same  day  to  him 
conclusively  shows  that  he  obtained  the  prior 
conveyance,  and  that  she  accepted  her  deed 
with  knowledge  of  the  coincident  boundaries 
set  forth  in  his  deed.  The  quantity  of  land 
to  which  she  was  entitied  was  diminished 
by  the  area  of  more  than  one  acre  that  was 
granted  to  Starr  T.  Smith.  The  complaint, 
however,  is  not  based  on  the  ground  of  ei- 
ther fraud,  accident,  or  mistake,  and  no  rea- 
son is  assigned  why  plaintiff  accepted  a  deed 
limiting  the  grant  to  her  to  21  acres,  "be  the 
same  more  or  less." 

Believing  that  the  evidence,  and  findings 
based  thereon,  support  the  conclusions 
reached  by  the  trial  court,  it  follows  that 
the  decree  should  be  affirmed;  and  It  is  so 
ordered. 

a»  Wro.  UO) 
BDWABDS  et  al.  v,  CITY  OP  CHBYBNNB 

et  al. 
(Supreme  Court  of  Wyoming.    April  13,  1912.) 

1.  Eminent  Domain  (§  242*)  —  Judgment— 
Conclusiveness — Matteb  Concluded. 

In  view  of  Rev.  St.  1899,  |  3084,  provid- 
ing for  adjournments  of  condemnation  proceed- 
ings from  time  to  time  for  proof  of  the  regu- 
larity of  the  proceedings,  contentions  that  a  city 
was  proceeding  irregularly,  or  that  the  purpose 
for  which  it  was  sought  to  condemn  land  was 
not  a  public  use,  should  have  been  presented  in 
the  condemnation  proceeding,  and,  not  having 
been  then  presented,  cannot  be  raised  in  the 
suit  of  landowners  to  have  the  proceedings  ad- 
judged void. 

[Ed.  Note. — For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  §  626 ;    Dec.  Dig.  f  242.*] 

2.  CONSTITtTTIONAI.     LAW     (|§     281,     228*)  — 

Equal  Protection  of  Law. 

Rev.  St.  1899,  |  3084,  providing  the  pro- 
cedure in  condemnation  proceedings  by  ditch 
telegraph  companies,  etc.,  by  section  2915,  made 
applicable  to  proceedings  to  condemn  property 
for  city  waterworks,  does  not  violate  Const.  U. 
S.  Amend.  14,  relating  to  due  process  and  equal 
protection  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  880;  Dec.  Dig.  Si  281, 
228.*] 

On  petition  for  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  114  Pac.  677. 

Kinkead  &  Mentzer,  of  Cheyenne,  for  plain- 
tiffs in  error.  William  A.  Riner,  of  Chey- 
enne, for  defendants  In  error. 
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BEARD,  C.  J.  [1]  This  case  was  decided 
April  3,  1911  (114  Pac.  6T7),  and.  within  the 
time  allowed  by  the  rules,  a  petition  and 
brief  for  rehearing  was  filed  by  connsel  for 
plaliiturs  in  error,  and  at  their  request  oral 
ar{^ment  was  heard  by  the  court  on  said 
petition.  Upon  a  re-examlnatlon  of  the  ques- 
tions involved  and  ably  presented  by  counsel, 
both  in  their  brief  and  oral  argument,  we  are 
not  so  convinced  of  the  unsoundness  of  the 
decision  as  announced  in  the  opinion  as  to 
warrant  a  rehearing.  The  case  was  fully 
presented  when  submitted,  and  it  must  be 
conceded  that  some  of  the  questions  pre- 
sented were  not  easy  of  solution  to  the  satis- 
faction of  the  members  of  the  court,  owing 
to  the  somewhat  disconnected  and  confusing 
condition  of  the  various  statutes  bearing 
upon  the  subject  The  opinion  handed  down 
expresses  our  best  Judgment  in  the  case,  and 
we  shall  not 'attempt  to  restate  our  views  in 
other  language  further  than  to  say  we  think 
counsel  in  their  argument  for  rehearing  have 
overlooked  the  fact  that  some,  at  least,  of 
the  questions  discussed  were  proper  matters 
for  Investigation  and  decision  in  the  con- 
demnation proceedings,  and,  not  having  been 
raised  or  presented  in  that  proceeding,,  can- 
not be  properly  considered  in  this  case.  The 
statute  under  which  it  is  claimed  the  city 
proceeded  (section  3084,  R.  S.  1899)  provides: 
"The  court  or  Judge  may  adjourn  the  proceed- 
ings from  time  to  time,  shall  direct  any 
future  notice  thereof  to  be  given  that  may 
seem  proper,  shall  have  proofs  and  allega- 
tions of  all  parties  interested  touching  the 
regularity  of  the  proceedings,"  etc  It  would 
seem  from  that  provision  that  if,  as  here 
claimed,  the  City  was  proceeding  irregularly 
and  not  according  to  law  to  condemu  the 
property,  or  that  the  purpose  for  which  it 
was  sought  to  be  condemned  was  not  a  pub- 
lic purpose,  those  matters  could  and  should 
have  been  presented  and  determined  la  that 
proceeding;  and,  not  having  been  there  pre- 
sented, they  cannot  be  raised  In  this  action. 

[2]  It  is  further  urged  that  the  court  in 
its  decision  did  not  directly  hold  that  the 
statute  under  which  it  is  claimed  the  con- 
demnation proceedings  were  conducted  was 
not  violative  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States 
which  provides:  "Nor  shall  any  state  de- 
pi:lve  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws."  If  there  can  be  any 
doubt  as  to  the  holding  of  the  court  on  that 
point.  In  order  to  remove  all  doubt  we  now 
state  that  it  was  clearly  the  intention  to 
bold  the  statute  valid  as  against  that  ob- 
jection. The  court  had  no  desire  to  leave 
the  decision  so  uncertain  in  that  respect  as 
to  embarrass  the  plaintiffs  in  error  in  pre- 
senting the  question  to  the  Supreme  Ck>urt  of 
the  United  States  if  they  desire  to  do  so. 


We  shall  l>e  glad  to  be  set  right,  if  we  have 
erred,  by  that  court  for  which  and  its  de- 
cisions we  entertain  the  highest  respect. 

Many  points  have  been  reargued,  but  upon 
a  re-ezamlnation  of  the  entire  case  we  per- 
ceive no  good  reason  to  depart  from  the  de- 
cision as  made.    A  rehearing  is  dienled. 

Rehearing  denied. 

SCOTT  and  POTTER,  JJ.,  concur. 


(20  Wyo.   MT) 
NOBIiB  &   OARMODY  v.   HUDSON. 
(Supreme  Court  of  Wyoming.    April  13,  1912.) 

1.  Pabtnersiiip  (§  197*)  -.-  Action  —  Partiks. 

Under  Comp.  St.  1910,  {  4329,  providing 
that  a  partnership  formed  to  carry  on  trade  or 
business,  or  holding  property  within  the  state, 
may  sue  or  be  sned  Dy  the  partneiship  name, 
without  alleging  or  proving  the  names  oi  the  in- 
dividual members  thereof,  a  partnership  engaged 
in  sheep  herding  was  entitled  to  sue  in  the  part- 
nership name  for  trespass  on  its  leased  land. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  !  360;   Dec.  Dig.  S  197.*] 

2.  Pabtnebship  (§  217*)— Actions— EviDENCi 
—Liens. 

In  an  action  by  a  firm  engaged  in  grazing 
for  trespass  on  leased  land,  it  was  error  to  ex- 
clude the  lease  because  other  persona  than  those 
named  therein  were  interested  in  the  firm. 

[Ed.  Note. — ^Por  other  cases,  see  Partnership, 
Cent.  Dig.  U  419-426;   Dec.  Dig.  |  217.*] 

3.  Pabtnkrbhif  (§  217*)  —  Leased  Land  — 

TBESPASS— EVIDENCK. 

In  an  action  by  a  firm  for  trespass  on 
leased  land,  evidence  of  one  of  the  members  of 
the  firm  that  the  land  was  leased  for  the  firm's 
benefit,  the  rent  paid  by  the  firm,  and  that  the 
firm  was  in  possession  at  the  time  of  the  tres- 
pass, was  admissible,  thongh  the  lease  was  not 
'executed  to  all  of  the  persons  interested  in  the 
firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  ||  419-425;    Dec  Dig.  {  217.*} 

4.  Tbespass  (I  20*)  —  Gist  op  Action  —  Pos- 
session. 

The  gist  of  an  action  of  trespass  to  land 
is  injury  to  the  possession,  and  plaintiff  must 
show  either  possession  or  a  right  to  take  im'^ 
mediate  possession  at  the  time  of  trespass ;  pos- 
session alone  being  sufficient  to  maintain  the 
action  as  against  one  having  no  better  title, 

[Ed.    Note. — For   other   cases,    see   Trespass, 
Cent  Dig.  Sf  32-47;    Dec.  Dig.  §  20.*J 

5.  Tbespass    (|    19*)— Possession— Pleading 
AND  Pboof. 

As  against  a  mere  wrongdoer,  although 
plaintiff  in  trespass  may  have  alleged  that  be 
was  the  owner  as  well  as  in  possession,  he  need 
not  prove  title  in  addition  to  possession. 

[Ed.    Note. — For   other   cases,    see   Trespass, 
Cent  Dig.  §i  18-31 ;  Dec.  Dig.  {  19.*] 

6.  Trespass  (|  20*)— Oonstbucxivb  Titlb. 

Where  plaintiff  in  an  action  for  trespass 
to  land  did  not  have  actual  possession,  he  was 
entitled  to  recover  by  showing  a  title  sufficient 
to  give  him  constructive  possession  of  the  land. 
[EJd.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  §i  32-47;    Dec.  Dig.  |  20.*  J 

7.  Trespass    (§    19*)  —  Title  —  Eqditablb 
Owneb. 

An  equitable  owner  or  beneficiary  in  the 
use  of  real  property  may  maintain  trespass. 

[Ed.    Note. — For    other    cases,    see    Trespass, 
Cent.  Dig.  §g  18-31;   Dec.  Dig.  {  19.*] 
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8.  Tbespass  (I  67*)— Possession— rENCES. 

In  trespass  on  land  used  for  grazing,  the  fact 
that  the  lands  were  not  fenced,  and  that  the 
corners  were  not  marked  by  posts  or  stakes,  did 
not  authorize  the  court  to  hold,  as  a  matter  of 
law,  that  plaintiff's  actual  possession  liad  not 
been  established. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  §  150;    Dec.  Dig.  §  67.»] 

9.  Ti^ESPAss  (§  67*)  — Gkazino  Lands  — Pos- 
session—Question  FOB  Jury. 

In  trespass  to  certain  grazing  lands  leased 
to  a  firm,  evidence  held  to  require  submission 
of  plaintiff's  actual  possession  to  the  jury. 

[Eld.  Note. — For  other  oases,  see  Trespass, 
Cent.  Dig.  f  150;    Dec  Dig.  f  67.»] 

10.  Partnership    (§    217*)  —  Actions  —  Evi- 
dence. 

In  trespass  to  grazing  land  by  a  firm,  eri- 
dence  of  one  of  the  members  of  the  firm,  that 
he  purchased  from  E.  the  remainder  of  his  herd 
of  sbeep  and  leased  the  lands  in  question  from 
him  for  the  benefit  of  the  firm  and  paid  the 
rent  for  the  land  on  behalf  of  and  for  the  firm, 
was  admissible. 

[Bd.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  419-425 ;    Dec.  Dig.  $  217.»] 

Error  to  District  Court,  Fremont  County; 
Charles  E.  Carpenter,  Judge. 

Action  by  Noble  &  Caruiody,  a  partner- 
ship, against  Frank  L.  Hudson.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed  and  remanded. 

D.  A.  Preston,  of  Cheyenne,  and  M.  0. 
Brown,  of  Laramie,  for  plaintiff  in  error. 
Stone  &  Winslow,  of  Lauder,  for  defendant 
in  error. 

POTTER,  J.  This  is  a  suit  brought  to 
recover  damages  for  an  alleged  trespass  up- 
on lands  described  in  the  petition.  The 
-trial  court  directed  a  verdict  for  the  defend- 
ant, and  the  case  is  here  on  error. 

[1]  The  suit  was  brought  by  Noble  &  Car- 
fflody,  a  partnership,  in  the  firm  name,  as 
authorized  by  section  4329,  Compiled  Stat- 
utes 1910  (R.  S.  1899,  §  3485),  which  provides 
that  a  partnership  formed  for  the  purpose  of 
carrying  on  trade  or  business  In  this  state, 
or  holding  property  therein,  may  sue  or  be 
sued  by  the  partnership  name,  without  al- 
leging or  proving  the  names  of  the  individ- 
ual members  thereof. 

It  Is  alleged  that  the  trespass  was  com- 
mitted on  or  about  June  1,  1907,  and  thence 
continuously  during  the  mouths  of  June, 
July,  and  August,  1907,  and  that  the  defend- 
ant "with  force  and  arms  broke  and  entered 
upon  the  premises,  •  *  •  trod  down  and 
trampled  upon  and  spoiled  the  grasses  and 
herbage  of  the  plaintiff  then  and  there  be- 
ing, and  with  live  stock,  to  wit,  more  than 
2,000  head  of  sheep,  depastured  the  g^rasses 
and  herbage  of  the  plalntiS  then  and  there 
growing,"  of  the  value  of  more  than  $2,- 
000  to  the  damage  of  the  plaintiff  in  that 
amount.  There  is  a  further  allegation  of 
injury  and  damage  to  the  effect  that  the 
sheep  of  defendant  by  reason  of  the  alleged 
trespass  became   mixed   with  the  sheep   of 


plaintiff,  whereby  the  plaintiff  was  damaged 
in  the  sum  of  $2,000.  It  is  alleged  in  the  pe- 
tition that  some  of  the  lands  therein  describ- 
ed, and  referred  to  in  the  evidence  as  the 
Earle  lands,  were  leased  to  the  plaintiff,  for 
a  valuable  consideration,  by  Eklson  A.  Earle 
on  or  about  September  24,  1906,  for  the  term 
of  one  year  from  October  1,  1906;  and  that 
from  said  last-mentioned  date  until  October 
1,  1907,  the  plaintiff  was  in  possession  and 
entitled  to  the  possession  of  all  of  said  lands, 
and  to  the  use  of  all  the  grasses  and  herb- 
age growing  thereon,  and  the  use  of  the 
water  thereon.  The  other  lands  described 
in  the  petition  are  alleged  to  have  been 
leased  by  the  state  to  one  Kime  in  1903  for 
the  term  of  five  years  by  a  lease  which  was 
assigned  to  one  Jennie  Carmody  by  Kime  in 
1905 ;  and  It  is  alleged  that  said  Jennie  Car- 
mody underlet  said  lands  to  the  plaintiff  for 
and  during  the  year  1907,  and  that  the  plain- 
tiff during  all  of  that  year  was  In  posses- 
sion and  entitled  to  the  possession  there- 
of, and  to  the  use  of  all  the  grasses  and 
herbage  growing  thereon,  and  the  use  of  the 
water  thereon.  The  answer  is  a  general  de- 
nial. 

The  only  points  we  think  necessary  to 
consider  relate  to  the  Earle  lands.  The 
court  excluded  from  the  evidence  the  writ- 
ten lease  of  those  lands,  and  sustained  a 
motion  of  defendant's  counsel  to  strike  out 
all  of  the  testimony  relating  to  such  lands, 
and  also  an  objection  to  an  offer  made  by 
plaintiff's  counsel  to  prove  by  John  Car- 
mody, the  principal  witness  for  the  plain- 
tiff then  on  the  stand,  that  the  lands  de- 
scribed in  said  written  lease  were  leased  by 
the  plaintiff  from  Edson  A.  Earle  for  the 
sole  and  exclusive  use  of  the  plaintiff.  Noble 
&  Carmody,  upon  which  to  graze  their  herds. 
and  that  in  pursuance  thereof  the  plaintiff. 
Noble  &  Carmody,  had  possession  of  said 
lands  for  that  purpose  tn  1907,  and  paid  the 
rent  therefor,  $200.  Upon  the  face  of  the 
lease  aforesaid  it  appeared  to  have  been 
made  by  Edson  A.  Earle  to  "Fred  F.  Noble 
and  John  Carmody,  copartners,  doing  bnsl- 
uess  under  the  firm  name  of  Noble  &  Car- 
mody," for  the  term  of  one  year  from  Octo- 
ber 1,  1906,  in  consideration  of  the  acknowl- 
edged payment  of  $200,  and  it  covered  the 
lands  alleged  in  the  petition  to  have  been 
leased  to  the  plaintiff  by  said  Barle.  It  was 
identified  by  the  witness  Carmody  as  the 
lease  for  the  lands  under  which  the  plain- 
tiff  partnership  had  possession  and  claimed 
the  right  of  possession.  Before  the  lease 
was  offered  in  evidence,  and  after  said  wit- 
ness had  testified  that  Noble  &  Carmody,  the 
plaintiff,  bad  possession  of  the  lands  there- 
in described  at  the  time  of  the  alleged  tres- 
pass, he  stated,  in  answer  to  questions  pro- 
pounded by  defendant's  counsel  during  the 
progress  of  his  direct  examination,  that  three 
persons  not  mentioned  in  the  lease,  In  addi- 
tion to  those  named  therein  as  lessees,  were 


•For  other  cases  see  same  topic  and  section  NUMBEIR  in  Dec.  Dig.  le  Am.  Dig.  Kej  No.  Series  *  Rep'r  indeiM 
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members  of  and  Interested  in  tbe  partner- 
ship of  Noble  &  Carmody. 

[2]  The  admission  of  the  lease  in  evidence 
was  objected  to  on  the  ground  that  it  was 
not  made  to  the  parties  in  the  case.  And 
upon  snbstantiaUy  the  same  ground  the  tes- 
timony referring  to  the  Earle  lands  was 
striclcen  out,  and  the  offer  of  proof  excluded. 
The  rulings  of  the  court  rejecting  the  lease 
and  offer  of  proof  relating  to  the  £^rle  lands, 
and  striking  out  the  testimony  referring 
thereto,  are  assigned  as  error. 

The  ruling  sustaining  the  objection  to  the 
admission  of  the  lease  In  evidence  was  not 
excepted  to,  and  it  was  not  again  offered. 
For  tliat  reason  it  is  contended  by  counsel 
for  defendant  that  the  plaintiff  is  not  now 
in  a  position  to  complain  of  any  of  said  rul- 
ings. The  testimony  stricken  out  included 
that  of  the  witness  Carmody  stating  that 
the  plaintiff  had  possession  of  the  lands  at 
the  time  of  the  alleged  trespass,  and  relat- 
ing the  transaction  concerning  the  lease. 
His  testimony  as  to  that  transaction  was 
given  upon  cross-examination  in  answer  to 
a  question  inquiring  how  he  got  possession 
and  the  right  to  possession,  and  was  as  fol- 
lows: "In  the  faU  of  1906,  I  bought  aU  of 
the  sheep  that  Mr.  Earle  had  left.  At  the 
time  I  bonght  the  sheep,  I  asked  him  if  he 
wonld  lease  me  what  range  lands  he  had. 
He  said  he  would.  I  said,  'What  do  you 
ask  for  them'?  He  said,  'Two  hundred  dol- 
lars,' and  80  I  said  'All  right.'  When  I 
paid  him  for  the  sheep,  I  included  the  |200 
in  the  check.  When  I  paid  for  the  sheep, 
he  said,  'When  I  come  down  I  Will  make  you 
out  a  lease,'  and  he  did."  On  redirect  exam- 
ination he  testified  that  he  bought  the  sheep 
for  the  plaintiff.  Noble  4  Carmody,  and  when 
a  question  was  propounded  stating  that  coun- 
sel understood  him  to  say  tliat  he  had  leased 
the  lands  for  Noble  &  Carmody,  he  explain- 
ed: "I  said  that,  after  I  had  bought  the 
sheep,  I  asked  Mr.  Earle  if  he  would  lease 
me  his  range  lands,  and  he  said  be  would. 
Ever  since  we  have  entered  into  the  sheep 
business  I  have  done  all  of  the  business  and 
attended  to  it  in  every  way,  and  I  have  got 
into  the  habit  of  saying  'I'  Instead  of  'we,' 
because  there  is  no  one  else  does  any  busi- 
ness for  Noble  &  Carmody;  and  with  that 
understanding  I  don't  want  to  be  tripped  up 
on  that  word." 

After  the  witness  had  stated  during 
Ills  cross-examination  that  the  lease  under 
which  the  plaintiff  had  possession  and  claim- 
ed the  right  of  possession  was  the  one  he 
had  previously  identified,  that  lease,  which 
was  then  in  the  case  only  as  a  paper  marked 
for  identification,  was  handed  to  him  by  de- 
fendant's counsel,  and  he  was  asked  to  look 
at  It  and  state  who  were  the  parties  to  the 
lease  according  to  its  terms.  He  did  so,  and 
thereupon  said  counsel  moved  to  strike  out 
all  the  testimony  referring  to  the  lands  «ov- 
ered  by  such  lease  for  the  reason  that  other 
persons  not  named  in  the  lease  were  shown 


by  the  evidence  to  have  been  members  of 
the  plaintiff  partnership,  and  that  such  tes- 
timony in  reference  to  possession  wa^  there- 
fore incompetent,  irrelevant,  and  immaterial, 
and  not  the  best  evidence.  The  motion  was 
sustained,  and  the  ruling  excepted  to  by 
counsel  for  plaintiff.  Thus  the  court  appears 
to  have  held  that,  because  the  written  lease 
named  as  lessees  only  two  of  the  members  of 
the  partnership,  It  was  Incompetent  as  proof 
of  a  right  of  possession  in  the  plaintiff,  and 
also  that  it  prevented  the  plaintiff  from  prov- 
ing that  the  partnership  had  actual  posses- 
sion of  the  lands  described  In  the  lease. 

[3]  Plaintiff's  counsel  tben  offered  to  prove 
that  the  plaintiff  leased  the  lands  from 
Earle  for  their  sole  and  exclusive  use  f<H: 
the  grazing  of  their  herds  and  paid  the 
rent  therefor.  The  court  remarked  that 
they  might  prove  that.  But  when  the  wit- 
ness was  asked  for  what  purpose  the  lands 
were  leased,  an  objection  to  the  question 
was  sustained.  An  exception  was  noted  to 
that  ruling.  The  court  stated:  "You  will 
have  to  introduce  the  lease.  That  is  the 
only  way  you  can  prove  title.  It  It  is  in 
writing,  It  is  the  best  evidence."  The  court 
tben  asked  the  witness  If  the  lease  was  in 
writing,  and  he  answered  that  it  was  type- 
written. A  motion  was  thereupon  sustained 
striking  out  the  testimony  of  the  witness  to 
the  effect  that  the  plaintiff  had  leased  the 
lands  from  Edson  A.  Earle.  Plaintiff's  coun- 
sel again  offered  to  prove  "by  the  witness 
Carmody  that  the  lands  described  in  the 
written  Earle  lease  were  leased  from  E^dson 
A.  Earle  by  the  plaintiffs.  Noble  &  Carmody, 
for  the  sole  and  exclusive  use  of  the  plain- 
tiffs, Noble  &  Carmody,  upon  which  to  graze 
their  herds;  and  that  In  pursuance  thereof, 
the  plaintiffs.  Noble  &  Carmody,  had  posses- 
sion of  said  lands  for  that  purpose  In  1907 
and  paid  the  rent  therefor."  An  objection 
to  the  offer  was  sustained,  and  an  exception 
was  taken  to  that  ruling.  We  quote  the 
objection:  "Objected  to  as  incompetent,  ir- 
relevant, and  Immaterial;  no  proper  foun- 
dation laid  and  not  the  best  evidence;  the 
testimony  showing  at  this  time  that  the 
lease  referred  to  was  In  writing;  and  the 
record  showing  that  said  written  lease  has 
been  offered  in  evidence,  objected  to  by  de- 
fendant, and  the  objection  sustained  by  the 
court;  and  not  tending  to  support  the  Issues 
raised  In  this  case  under  the  pleadings ;  and 
it  appearing  affirmatively  on  the  face  of 
said  lease  that  the  plaintiff  In  this  action 
was  not  a  party  thereto."  The  evidence 
above  related,  excepting  that  the  plaintiff 
had  possession  of  the  lands,  was  given  after 
the  lease  had  been  offered  and  excluded. 
Before  the  lease  was  offered,  the  witness 
testified  that  Noble  &  Carmody  had  posses- 
sion of  the  ESarle  lands,  and  he  testified 
again  to  that  fact  after  the  court  had  re- 
fused to  admit  the  lease  in  evidence. 

It  was  evidently  Intended  by  the  question 
Inquiring  as  to  the  purpose  for  which  the 
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lands  were  leased  t6  show  that  they  were 
leased  for  the  sole  and  exclusive  use  of  the 
plaintiffs  for  the  grazing  of  their  herds.  We 
think  that  intention  is  fairly  disclosed  by 
the  offer  which  followed  the  ruling  sustain- 
ing the  objection  as  well  as  by  the  similar 
offer  previously  made.  Conusel  for  both  par- 
ties seem  to  have  understood  that  the  court 
ruled,  In  effect,  that  it  was  not  permissible 
for  the  plaintiff  to  show  that  the  lease  which 
was  made  to  two  members  of  the  partner- 
ship only  was  in  fact  obtained  and  held  for 
the  use  and  benefit  of  the  partnership  It- 
self. And  that,  we  think.  Is  the  only  rea- 
sonable interpretation  of  the  rulings  with 
reference  to  this  matter.  By  striUng  out 
the  testimony  showing  that  the  plaintiff  had 
possession  of  the  lands,  the  court  seems  also 
to  have  held  it  necessary  to  show  a  lease  or 
title  sufficient  to  give  the  plaintiff  a  right 
to  the  possession.  We  think  that  in  these 
rulings  the  court  erred,  and  that  the  ex- 
ceptions are  sufficient  to  raise  the  question 
here.  It  Is  true  that  there  was  no  excep- 
tion taken  to  the  exclusion  of  the  lease  when 
It  was  offered  in  evidence.  Bmt  the  attention 
of  the  witness  Carmody  was  subsequently 
called  to  the  lease  by  defendant's  counsel,  as 
above  stated,  and  be  read  therefrom  the 
names  of  the  parties  therein  mentioned  as 
lessor  and  lessees.  The  fact  that  it  covered 
the  lauds  described  in  the  petition  as  the 
lands  which  bad  been  leased  from  Elarle  was 
not  questioned,  and  from  the  lease  which  is 
In  the  record  here  as  a  paper  marked  for 
identification  It  appears  that  it  did  cover 
those  lands.  The  defendant's  objection  to 
the  lease  and  to  any  proof  of  possession  of 
the  lands  by  the  plaintiff  was  based  solely 
upon  the  fact  that  all  the  members  of  the 
firm  were  not  named  in  the  written  lease 
as  lessees.  And  upon  the  ground  that  such 
a  lease  existed  and  was  In  writing  the  court 
rejected  the  offer  to  prove  that  the  lands 
had  been  leased  by  the  plaintiff  for  the  sole 
and  exclusive  use  of  the  partnership,  that 
the  partnership  had  paid  the  rent  and  bad 
possession  of  the  lands,  and  also  struck  out 
all  the  evidence  which  had  been  admitted 
showing  that  the  plaintiff  had  possession. 
The  rulings  rejecting  such  offer  and  striking 
out  the  evidence  referred  to,  and  also  the 
ruling  sustaining  the  objection  concerning 
the  purpose  for  which  the  lands  were  leas- 
ed, were  excepted  to,  and  the  question  is 
therefore  here  for  consideration  whether  the 
plaintiff  should  have  been  permitted  to  show 
that  the  lands  were  leased  for  the  sole  and 
exclusive  use  of  the  plaintiff  partnership, 
and  that  the  partnership  had  paid  the  rent 
and  had  possession. 

[4-6]  The  gist  of  the  action  of  trespass  is 
injury  to  possession,  and  the  plaintiff  must 
show  either  possession  or  a  right  to  take 
immediate  possession  at  the  time  of  the  tres- 
pass. In  other  words,  the  plaintiff  must 
have  had  actual  or  constructive  possession. 
Possession  alone  is  sufficient  to  maintain  the 


action  against  one  having  no  better  title, 
and  where  there  is  actual  possession  It  Is 
not  necessary  to  show  any  other  or  better 
title  against  a  mere  wrongdoer.  Where  the 
plaintiff's  actual  possession  is  admitted  or 
proven,  a  mere  intruder  cannot  require  the 
plaintiff  to  prove  his  title  or  right  to  pos- 
session ;  and  this  is  so  although  the  plaintiff 
may  have  alleged  that  he  was  the  owner  as 
well  as  in  possession  of  the  property.  Where 
the  plaintiff  did  not  have  actual  possession, 
be  may  recover  by  showing  a  tittle  sofflcient 
to  give  him  constructive  possession  of  the 
land.  28  Am.  &  Eng.  Ency.-Law,  552.  573; 
38  Cyc.  1004,  1005,  1017-1020;  Illinois,  etc, 
Ck).  V.  Cobb,  94  IlL  55;  Prussner  v.  Brady, 
136  111.  App.  395 ;  Mallett  v.  White,  52  Conn. 
50;  Clay  v.  St  Albans,  43  W.  Ya.  539.  27  S. 
B.  368,  64  Am.  St.  Rep.  883;  Chicago,  etc 
R.  Co.  V.  McFhUlamey,  118  Pac.  682 ;  Gustin 
v.  Harting,  121  Pac.  522. 

It  was  well  said,  in  Illinois,  etc..  Co.  t. 
Cobb,  supra:  "Being  in  possession  the  law 
presumes  him  to  be  the  owner,  and  will  not 
permit  a  wrongdoer  to  question  or  call  upon 
him  to  produce  his  title  to  sustain  his  ac- 
tion. •  •  *  To  hold  that  a  wrongdoer 
may  put  a  plaintiff  in  peaceable  possession 
upon  the  proof  of  title,  to  enable  blm  to  a 
recovery,  would  be  a  harsh  rule.  If  there 
should  be  any  technical  objection  to  any 
link  In  his  chain  of  title,  be  would  fall,  al- 
though no  other  person  was  claiming  ti- 
tle and  might  never  claim.  •  •  •  The 
wrongdoer  should  in  justice  make  recom- 
pense to  some  one  for  the  wrong  and  loss 
he  has  Inflicted  upon  the  property,  and  no 
reason  is  perceived  why  he  should  have  a 
choice  as  to  whom  he  will  pay  the  damages. 
A  recovery  by  the  occupant  is  a  bar  to  all 
future  recoveries,  and  it  In  no  wise  concerns 
him  who  shall  have  the  benefit  of  that  recov- 
ery." And  It  was  said  In  Prussner  v.  Brady, 
supra :  "Appellants  urge  that  the  general 
issue  put  upon  appellee  proof  of  title  of 
the  premises  Invaded.  This  Is  not  true.  It 
only  called  for  proof  of  possession." 

[7]  It  Is  said  that  "one  having  the  eqni- 
table  title,  with  full  right  to  call  for  the  legal 
title,  may  maintain  trespass."  28  Am.  & 
Eng.  Ency.  L.  680.  And  many  decisions  in 
this  country  so  hold,  especially  where  the 
holder  of  the  equitable  title  is  shown  to  have 
had  the  right  of  possession,  as  where  a  deed 
is  made  to  one  for  the  sole  use  and  benefit 
of  another.  In  such  a  case  the  right  of  the 
equitable  owner  or  beneficiary  to  maintain 
the  action  cannot,  we  think,  be  reasonably 
denied,  and  it  is  sustained  by  many  well- 
considered  cases.  Of  course,  if  such  equi- 
table owner,  or  the  one  for  whose  use  and 
benefit  a  conveyance  is  taken,  has  actual 
possession  of  the  premises,  there  can  be  no 
question  as  to  the  right  to  maintain  the 
action,  at  least  for  such  an  Injury  as  is 
here  alleged.  Clay  v.  St.  Albans,  supra; 
Morse  v.  Iman,  42  111.  150,  89  Am.  Dec.  417; 
Dexter  v.  BilUngs,  110  Pa.  135,  1  AU.  180; 


Digitized  by 


Google 


Wyo.) 


NOBLE  &  CABMODY  y.  HUDSON 


905 


McCarty  v.  Gray,  96  lU.  App.  659;  BnlUs 
V.  0.,  M.  &  St  P.  Ey.  Co.,  76  Iowa,  680,  39 
N.  W.  245;  Albln  v.  Lord,  39  N.  H.  196; 
Frlsbee  r.  Marshall,  122  N.  C.  760,  30  S.  a 
21 ;  Brown  ▼.  Benjamin,  8  Allen  (Mass.)  197 ; 
Cox  V.  Walker,  26  Me.  504 ;  Gartner  v.  Chi- 
cago, etc.,  R.  Co.,  71  Neb.  444,  98  N.  W.  1052 ; 
Mallett  V.  White,  sapra ;  Foster  Lumber  Co. 
V.  Arkansas,  etc.,  R.  Co.,  20  Okl.  593,  95  Pac. 
224,  100  Pac.  1100.  30  L.  R.  A.  (N.  S.)  231 ; 
Russell  V.  Meyer,  7  N.  D.  335,  76  N.  W.  262, 
47  L.  B.  A.  637. 

The  facts  In  the  case  at  bar  are  substan- 
tially the  same  as  In  Painter  &  Co.  t.  Stab- 
ley  Bros.,  16  Wyo.  610,  90  Pac.  375.  The 
only  difference  Is  that  In  that  case  It  was  al- 
leged that  the  lease  was  held  In  the  name  of 
one  of  the  partners  for  the  use  and  benefit 
of  the  firm.  It  was  contended  In  that  case 
that  the  plaintiff  could  not  recover,  and  that 
the  action  could  be  maintained  only  by  the 
Individual  lessee.  Answering  that  contention, 
this  court  said:  "It  la  clear,  however,  that 
neither  by  the  petition  nor  upon  the  evidence 
was  a  recovery  sought  for  an  Injury  other 
than  that  affecting  the  plaintiff's  right  to 
possession  or  Its  rights  as  a  tenant  under  the 
lease.  Though  the  lease  was  taken  In  the 
name  of  a  member  of  the  firm.  It  was  alleged 
in  the  petition,  and  proven  by  uncontradict- 
ed evidence,  that  the  lease  was  taken  and 
held  for  the  sole  and  exclusive  use  and  bene- 
fit of  the  firm.  The  Injury  alleged  was  the 
destruction  of  the  pasturage  upon  the  land 
for  the  year  1904,  the  period  covered  by  the 
lease;  and  the  only  damage  sought  to  be 
proven  was  that  suffei'ed  by  the  plaintiff  as 
tenant  for  the  year  in  relation  to  Its  right  to 
the  use  of  the  pasturage.  Upon  proof  of 
such  an  injury,  under  circumstances  suffi- 
cient to  charge  the  defendant  with  liability, 
the  plaintiff  would  be  entitled  to  recover." 
The  difference  between  the  allegations  of  the 
petition  in  that  case  and  the  one  at  bar  is 
not  material.  Under  the  averment  that  the 
lands  had  been  leased  to  the  plaintiff,  it  was 
competent  to  show  that  the  lease,  though 
taken  in  the  names  of  two  members  of  the 
partnership,  was  in  fact  taken  and  held  for 
the  sole  and  exclusive  use  of  the  partnership 
and  that  the  partnership  paid  the  rent  for 
the  premises.  This  would  not  have  consti- 
tuted a  material  variance  Clearly  it  would 
not  be  a  material  variance  upon  a  showing 
that  the  plaintiff  had  actual  possession,  for 
mere  possession  is  sufficient  to  support  the 
action,  and  possession  is  alleged.  The  aver- 
ment that  the  land  had  been  leased  to  the 
plaintiff  might  then  be  treated  as  surplusage. 
And  if  it  became  necessary  to  establish  con- 
structive possession  by  a  title  giving  the 
plaintiff  a  right  to  the  immediate  possession, 
we  do  not  think  that  proof  of  the  lease  afore- 
said, and  that  it  was  taken  for  the  sole  and 
exclusive  use  of  the  plaintiff  who  paid  the 
rent,  would  be  a  material  variance,  for  that 
would  show  that  the  lease  was  partnership 
property   (Mitchell  T.  Bead,  84  N.  7.  656; 


Riddle  v.  Whltehill,  135  U.  S.  621, 10  Sup.  Ct. 
924,  34  L.  Ed.  282),  and  that  the  plaintiff 
partnership  was  in  fact  the  tenant,  at  least 
as  against  a  stranger.  The  lease  discloses 
upon  its  face  that  the  partnership  was  in- 
tended as  lessee,  since  it  describes  the  indi- 
viduals therein  named  as  copartners  doing 
business  under  the  firm  name  of  Noble  &- 
Carmody;'  and  it  appears  to  have  been  in- 
dorsed as  follows:  "Lease.  Edson  A.  Earle 
to  Noble  &  Carmody."  In  Clay  v.  St.  Albans, 
supra,  the  suit  was  brought  by  a  husband 
and  wife  Jointly  for  permanent  damages  to 
the  freehold,  and  the  declaration  alleged  a 
freehold  estate  in  the  wife.  The  evidence 
showed  a  deed  to  a  trustee  to  hold  for  the 
use  and  benefit  of  the  wife,  and  it  was  held 
not  to  be  a  material  variance,  the  court  saying 
that  the  question  of  variance  depended  upon 
whether  {he  plaintifliB  could  maintain  the 
action  upon  the  facts;  and,  holding  that  the 
title  was  sufficient  to  authorize  a  recovery,  it 
followed  that  there  was  not  a  variance.  It 
was  further  said  that  the  Judgment  in  favor 
of  the  wife  beneficiary  would  be  res  Judicata 
against  the  trustee  both  at  law  and  in.  equi- 
ty. The  defendant  could  not  have  been  mis- 
led to  his  prejudice  by  the  averment  that  the 
lands  were  leased  to  the  plaintiff,  for  be 
made  no  claim  of  title  in  himself  by  the  an- 
swer, and  there  Is  nothing  in  the  record  to 
show  Hiat  he  had  or  claimed  any  title  or 
right  or  interest  in  the  property. 

[I,  •]  It  was  alleged  that  the  plaintiff  was 
in  possession  of  the  premises  at  the  time  of 
the  alleged  trespass,  and  the  evidence  which 
was  stricken  out  tended  to  support  that  alle- 
gation. Mr.  Carmody  was  not  cross-exam- 
ined as  to  the  character  or  the  facts  of  the 
plaintiff's  possession,  except  that  he  was  ask- 
ed if  the  lands  were  fenced  or  the  corners 
marked  by  posts  or  stakes.  He  answered 
that  they  were  not  Clearly  the  fact  that 
the  lands  were  not  fenced  and  that  the  cor- 
ners were  not  marked  by  posts  or  stakes 
would  not  authorize  the  court  to  say  as  a 
matter  of  law  that  actual  possession  was  not 
established.  Nor  was  it  proper  to  strike  out 
the  testimony  as  to  possession  on  the  ground 
that  the  plaintiff  had  not  shown  a  title  con- 
ferring a  right  of  possession.  So  far  as  the 
question  of  actual  possession  is  concerned, 
we  think  it  obvious  that  the  testimony  Was 
sufficient  to  be  submitted  to  the  Jury;  and 
upon  finding  that  the  plaintiff  had  actual  pos- 
session, and  that  the  defendant  had  no  bet- 
ter title,  the  plaintiff  might  then  have  re- 
covered in  this  action  upon  showing  that  the 
defendant  had  trespassed  upon  the  lands  as 
alleged  In  the  petition.  In  Henderson  v. 
Coleman,  115  Pac.  439,  the  plaintiffs  recov- 
ered in  the  action  upon  showing  that  they 
were  Jointly  In  possession  and  entitled  to  the 
possession  for  the  purpose  of  pasturing  their 
cattle  upon  the  lands  trespassed  upon,  al- 
though one  of  the  tracts  Involved  was  held 
by  one  of  the  plaintiffs  under  a  lease  from 
the  state. 
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[10]  Tbe  evidence  of  the  witness  Carmody, 
relating  bis  transaction  with  Mr.  Earle  re- 
specting the  purchase  of  the  sheep  and  the 
leasing  of  the  lands,  at  least  tended  to  show 
that  he  arranged  for  the  lease  and  paid  the 
rent  on  behalf  of  and  for  the  firm,  and  that 
testimony  In  connection  with  the  fact  that 
the  plalntlCF  bad  possession  of  the  land  would 
have  been  sufficient  for  submission  to  the 
Jury  to  determine  whether  the  plaintiff  had 
a  right  to  possession,  if  that  question  became 
material.  And  the  fact  that  the  lease  was 
In  writing  did  not  make  the  proof  of  the 
circumstances  under  which  it  was  taken  and 
held  Incompetent.  In  our  view  of  the  case, 
therefore,  the  plaintiff  should  have  been  per- 
mitted to  show  that  the  land  was  leased  for 
the  sole  and  exclusive  use  and  benefit  of  the 
plaintiff  partnership,  and  that  the  partner- 
ship had  paid  the  rent  and  bad  possession. 
After  that  showing,  if  not  before,  the  lease 
would  have  been  admissible.  But  proof  of 
such  facts  would  have  been  competent  In 
connection  with  an  offer  of  the  lease,  and 
was  competent  when  the  offer  of  such  proof 
was  made,  notwithstanding  what  had  ap- 
peared as  to  the  names  of  the  lessees  written 
in  tbe  lease. 

It  Is  unnecessary  to  consider  the  questions 
raised  as  to  the  alleged  trespass  upon  the 
other  lands  described  In  the  petition. 

We  think  the  court  erred  in  the  rulings 
above  mentioned,  and  for  that  reason  the 
judgment  must  be  reversed.  It  will  be  so  or- 
dered, and  the  case  remanded  for  new  trial. 

BEABD,  C.  J.,  and  SCOTT,  J.,  concur. 


(41  Utah.  1) 

FABB  DEVELOPMENT  CO.  v,  THOMAS 
et  aL 
(Supreme  Court  of  Utah.    Jan.  16,  1912.    Re- 
bearing  Denied  April  18,  1912.) 

BouNDABiES    (8   48*)— Establishment— Rec- 
ognition AND  Acquiescence. 

Where  adjoining  landowners  have  occupied 
their  respective  premises  up  to  a  certain  line, 
which  they  and  their  predecessors  in  interest 
have  recognized  and  acquiesced  in  as  the  bound- 
ary line  between  their  lands  for  over  40  years, 
neitber  they  nor  their  grantees  or  privies  in  es- 
tate will  be  permitted  to  deny  that  such  bound- 
ary line  is  the  true  division  line.t 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  |{l  232-242;   Dec.  Dig.  i  48.»  J 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  the  Farr  Development  Com- 
pany against  Samuel  Thomas  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Beversed,  and  remanded  for  new 
trial. 

J.  D.  Skeen,  for  appellant  Willis  &  De 
Vine,  for  respondents. 


>  Holmes  t.  Judge,  31  Utah,  269,  87  Pac.  11X19 ; 
Moyer  v.  Langton,  37  Utah,  9,  106  Pac.  SOS ;  Rydalch 
V.  Anderson,  37  Utah,  99,  107  Pac.  25;  Toung  v. 
Hyland.  37  Utah.  229,  108  Pac.  1124. 


STBAUP,  J.  The  plaintiff  in  ItB  com- 
plaint alleged  that  it  was  the  owner  and 
entitled  to  the  possession  of  certain  real 
property,  described  in  its  complaint  by 
courses  and  distances,  "more  or  less."  It 
then  alleged  "that  tbe  east  boundary  line 
of  said  real  estate,  prior  to  the  acts  of 
trespass  by  tbe  defendants,  as  hereinafter 
speclflcally  set  forth,  was  and  for  more 
than  50  years  immediately  prior  thereto  has 
been  marked  by  a  certain  fence,  made  of 
posts,  wire,  willows,  hedge,  and  brush,  which 
fence  from  time  immemorial  has  been  recog- 
nized, acknowledged,  and  acquiesced  in  as 
the  true  boundary  line  between  the  real 
estate  atiove  described  and  tbe  real  estate 
located  Immediately  east  thereof,  claimed  to 
be  owned  by  the  defendants."  It  further 
alleged  that  tbe  defendants  In  1910  wrong- 
fully broke  down  and  removed  the  old  fence, 
trespassed  upon  plaintiff's  lands,  injured  Its 
freehold,  erected  on  plaintiff's  lands  a  new 
fence  as  and  for  tbe  boundary  line  between 
the  properties  of  tbe  parties,  and  placed  the. 
new  f^ice  on  a  line  about  120  feet  west  of 
the  old  fence  line. 

Tbe  action  is  one  seeking  to  enjoin  the 
defendants  from  interfering  with  the  old 
fence  line  as  the  boundary  line,  to  restrain 
them  from  maintaining  the  new  fence,  and 
from  continuing  the  alleged  acts  of  trespass. 
The  defendants  filed  a  general  denial  The 
plaintiff  by  a  number  of  witnesses  proved 
that  the  old  fence  line  for  a  long  period 
of  time — more  than  40  years — ^was  recogniz- 
ed, treated,  and  acquiesced  in  by  tbe  parties 
and  their  predecessors  in  interest  as  tbe  true 
boundary  line,  during  which  time  the  plain- 
tiff and  its  predecessors  in  interest  occupied, 
pastured,  and  cultivated  tbe  lands  owned 
by  tbe  plaintiff  up  to  the  old  fence  line,  and 
that,  until  about  the  time  of  tbe  trespass 
complained  of,  neitber  the  defendants,-  nor 
their  predecessors  in  interest,  claimed  be- 
yond it;  that  the  old  fence  was  removed  by 
the  defendants,  and  that  they,  against  the 
protest  and  over  the  objections  of  tbe  plain- 
tiff, entered  upon  the  lands  to  the  west  of 
such  old  fence  line,  erected  a  new  fence 
about  120  feet  to  the  west  thereof,  and 
asserted  and  claimed  the  line  upon  which 
the  new  fence  was  placed  to  be  the  east 
lK>undary  line  of  plaintiff's  land. 

Tbe  defendants  adduced  evidence  to  show 
that  they  caused  plaintiff's  lands,  especially 
tbe  east  boundary  line  thereof,  to  be  sur- 
veyed by  a  surveyor.  Thereafter  they  re- 
moved the  old  fence,  and  built  a  new  fence 
In  accordance  with  the  survey.  One  of  them 
testified:  "We  had  a  survey  made,  and  aft- 
erwards built  the  fence  on  the  survey."  The 
east  boundary  line  of  plaintiff's  property  as 
shown  by  that  survey,  and  tbe  line  as  shown 
by  tbe  old  fence  line,  are  discordant  That 
is  what  gave  rise  to  this  lawsuit  The  court 
found  the  line  to  be  as  shown  by  the  snr- 
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Tey,  and  rendered  a  judgment  for  the  de- 
lendants.     Plaintiff  appeals. 

We  think '  the  Judgment  wrong.  In  the 
cases  of  Holmes  ▼.  Judge,  31  Utah,  269,  87 
Pac.  1000,  Moyer  y.  Langton,  37  Utah,  9, 
106  Pac.  508,  Rydalch  v.  Anderson,  37  UUh, 
BO,  107  Pac.  25,  and  Young  v.  Hyland,  37  UUh, 
229,  108  Pac.  1124,  we  said  all  that  Is  nec- 
essary to  be,  or  that  can  be,  said  by  us  on 
the  question  that  where  owners  of  adjoining 
lands  have  occupied  their  respective  prem- 
ises up  to  a  certain  line,  which  they  and 
their  predecessors  in  Interest  recognized  and 
acquiesced  in  as  their  boundary  line  for 
a  long  period  of  time,  neither  they,  nor 
their  grantees  or  prlviea  in  estate,  will  be 
permitted  to  deny  that  the  boundary  line  so 
recognized  and  acquiesced  in  is  the  true 
line  of  division  between  their  properties. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  grant  a  new  trial.  .Oosts  to  appel- 
lant. 

FBICK,  C.  J.,  and  McCARTT,  3^  concur. 


(40  Utab.  601) 

PARSONS  T.  PARSONS; 

(Supreme  Court  of  Utah.    Jan.  8,  1012.    On 

Application  for  Rehearing,  April  17,  1912.) 

1.  DiVOBCB     ({    154*)  —  "lUTEBLOCUTOBT    DB- 
GBKB." 

An  "interlocutory  decree,"  such  as  is  pro- 
vided for  in  divorce  cases  by  Comp.  Laws 
1007,  U  1184,  1212,  as  amended  by  Seas.  Laws 
1VMJ9,  c.  109,  f  4,  is  one  made  pendinf;  a  cause 
and  before  final  hearing  on  the  merits,  one 
where  further  action  of  the  court  is  necessary 
to  give  complete  relief  (citing  4  Words  and 
Phrases,  3712). 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §{  515,  516;   Dec  Dig.  f  154.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  p.  7692.] 

2.  Divorce    (f    177*) —Appeal  — Tim   roa 
Taking — "Final  Decbek." 

The  Constitution  authorizes  appeals  from 
final  judgments  of  the  district  court.  The  gen- 
eral appeal  statute  authorizes  an  appeal  within 
six  months  from  the  judgment  or  order  ap- 
pealed from.  Comp.  Laws  1907^8  1184.  1212, 
as  ampnded  by  Sesa.  Laws  1909,  c.  109,  | 
4,  require  an  entry  of  an  interlocutory  decree 
in  a  divorce  suit  when  the  court  finds  that  a 
divorce  should  be  granted,  and  provide  that 
an  interlocutory  decree  shall  become  absolute 
after  six  months  from  its  entry,  unless  ap- 
pealed from,  etc.  Section  3  makes  it  unlaw- 
ful for  either  party  to  a  divorce  suit  whose 
marriage  is  dissolved  by  final  decree  to  marry 
any  other  person  within  the  period  allowed 
for  an-  appeal  from  the  final  decree.  Beld,  that 
such  an  interlocutory  decree  is  a  "final  decree" 
in  the  sense  of  conferring  a  right  of  appeal 
therefrom,  requiring  that  appeal  be  taken 
within  six  months  from  entry  thereof. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  563;    Dec.  Dig.  |  177.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  8,  pp.  2774-2798;   vol.  8,  p.  7663.] 

Appeal  from  District  Court,  Salt  Lake 
Connty;    C.  W.  Morse,  Judge. 

Action  by  Jennie  B.  Parsons  against  C.  C. 


Parsons.  Judgment  for  defendant,  and 
plaintiff  appeals,  and  defendant  moves  to 
dismiss  the  appeal.    Appeal  dismissed. 

Willard  Hanson,  for  appellant.  Dey  ft 
Hoppaugb,  for  respondent 

STRAUP.  J.  The  plaintiff  broaght  this 
action  against  the  defendant,  her  husband, 
for  separate  support  and  maintenance.  He 
filed  a  general  denial  and  a  coimterclalm  for 
a  divorce  on  the  grounds  of  cruelty  and  de- 
sertion. The  court  found  the  Issues  in  favor 
of  the  defendant,  dismissed  the  complaint, 
and  granted  a  Judgment  on  the  counterclaim, 
dissolving  the  marriage  relation.  The  plain- 
tiff appeals.  She  assails  the  findings,  both 
in  respect  of  the  issues  arising  on  the  com- 
plaint and  the  counterclaim. 

A  motion  Is  made  to  dismiss  the  appeal, 
upon  the  ground  that  the  appeal  was  not  tak- 
en in  time.  Our  Constitution  provides  that 
"from  all  final  Judgments  of  the  district 
court  there  shall  be  a  right  of  appeal  to  the 
Supreme  Court.  The  appeal  shall  be  upon 
the  record  made  in  the  court  below,  and  un- 
der such  regulations  as  may  be  provided  by 
law."  Our  general  appeal  statute  provides 
that  an  appeal  from  the  district  court  to  the 
Supreme  Court  "may  be  taken  within  six 
months  from  the  entry  of  the  Judgment  or 
order  appealed  from."  A  statute  (chapter 
60,  Sess.  Laws  1909)  amending  section  1211. 
C.  L.  1907,  provides  that  all  hearings  and  tri- 
als for  divorce  shall  be  heard  before  the 
court,  who,  "in  all  cases  in  divorce,  shall 
make  and  file  its  findings  and  decrees  upon 
the  testimony."  Chapter  100  of  the  same 
Session  Laws,  amending  sections  1184  and 
1212,  C.  L.  1007,.  relating  to  marriage  and  di- 
vorce, provides  that: 

Section  1:  "If  after  the  hearing  of  any  di- 
vorce cause  the  court  shall  be  of  the  opinion 
that  the  divorce  ought  to  t>e  granted,  an  in- 
terlocutory decree  must  be  entered,  declaring 
that  the  party  in  whose  favor  the  court  de- 
cides is  entitled  to  a  divorce." 

Section  2:  "An  interlocutory  decree  shall 
become  absolute  after  the  expiration  of  six 
months  from  the  entry  thereof,  unless  ap- 
pealed from  or  proceedings  for  review  are 
pending,  or  the  court  before  the  expiration 
of  said  period  for  sufficient  cause,  upon  its 
own  motion  or  upon  the  application  of  any 
party,  whether  interest«d  or  not,  otherwise 
orders ;  and  at  the  expiration  of  six  months 
such  final  and  absolute  decree  shall  then  be 
entered  upon  application  to  the  court  by  the 
party  in  whose  favor  the  Interlocutory  de- 
cree was  entered,  unless  prior  to  the  time 
cause  was  shown  to  the  contrary." 

Section  3:  "It  shall  be  unlawful  for  either 
party  to  a  divorce  proceeding,  whose  mar- 
riage is  dissolved  by  the  final  decree  provided 
for  by  section  2,  of  this  act,  to  marry  any 
person  other  than  the  husband  or  wife  from 
whom  the  divorce  was  granted,  within  the 
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period  allowed  for  an  appeal  from  sucb  final 
decree  under  the  Code  of  Civil  Procedure, 
and  if  an  appeal  from  sucb  final  decree  be 
taken,  until  after  the  affirmance  of  sucb  de- 
cree; and  any  marriage  contracted  in  viola- 
tion of  the  provisions  of  this  section  shall  be 
null  and  void." 

It  Is  further  provided  that,  "when  an  In- 
terlocutory decree  of  divorce  Is  made,  the 
court' may  make  sucb  order  in  relation  to 
the  children,  property,  parties,  and  the  main- 
tenance of  the  parties  and  children  as  shall 
be  equitable.  •  •  •  Subsequent  changes, 
or  new  orders,  may  be  made  by  the  court 
in  respect  to  the  disposal  of  the  children  or 
the  distribution  of  property,  as  shall  be  rea- 
sonable and  proper." 

An  Interlocutory  decree,  upon  findings  on 
all  the  Issues  raised  by  the  complaint  and 
counterclaim,  was  made  and  filed  on  the  5th 
day  of  February,  1910,  dismissing  the  com- 
plaint and  dissolving  the  marriage  relation. 
Notice  thereof  was  served  and  filed  on  the 
15th  of  that  month.  The  findings  and  the 
decree  are  in  substance  as  full  and  complete 
as  findings  and  a  decree  can  be  made  on  a 
final  disposition  of  a  cause  on  the  merits. 
There  the  proceedings  rested  until  the  2eth 
day  of  November,  1910,  more  than  9  months 
after  the  interlocutory  decree  was  entered, 
when,  on  the  defendant's  motion,  notice  of 
whlcli  was  served  and  filed,  interlocutory  de- 
cree was  made  absolute.  That  decree  was  fil- 
ed on  that  day,  and  notice  thereof  served  and 
filed  on  the  same  day.  The  plaintiff,  on  the 
23d  day  of  May,  1911,  served,  and  on  the  25th 
day  of  that  month  filed,  a  notice  of  appeal 
"from  the  judgment  entered  on  the  26tb  day 
of  November,  1910."  It  is  thus  seen  that  the 
appeal  was  taken  1  year  and  more  than  3 
months  from  the  filing  of  the  interlocutory 
decree,  and  5  months  and  27  days  from  the 
filing  of  the  absolute  decree. 

[1,  2]  What  the  plaintiff  seeks  to  have  re- 
viewed on  this  appeal  are  the  findings  upon 
which  the  interlocutory  decree  was  based.  A 
review  of  no  other  question  is  presented.  If 
the  six  months  period  In  which  an  appeal 
may  be  taken  to  review  the  proceedings 
sought  to  be  reviewed  began  to  run  from 
the  entry  of  the  absolute  decree,  then  the 
appeal  was  within  time;  otherwise  not.  A 
determination  of  this  involves  questions  in 
respect  of  the  character  of  the  interlocutory 
decree,  and  of  whether,  on  an  appeal  seeking 
a  review  of  the  proceedings  resulting  in  such 
a  decree,  the  statute  contemplates  an  ap- 
peal, or  confers  the  right  of  an  appeal,  from 
the  interlocutory,  or  the  absolute,  decree. 
Our  Constitution  provides  that  appeals  lie 
only  from  "final  judgments."  In  harmony 
therewith,  our  general  appeal  statute,  since 
the  adoption  of  the  Constitution,  has,  by  an 
unbroken  line  of  decisions  of  this  court,  been 
so  construed  as  to  permit  an  appeal  only 
from  a  "final  Judgment."  In  view  of  this 
constitutional  provision  and  of  these  prior 


holdings,  and  of  a  confusion  of  terms  in  the 

Session  Laws  referred  to,  the  determination 
of  the  question  in  hand  presents  some  diffi- 
culty. In  the  first  place,  the  Legislature  nsea 
the  term  "interlocutory."  decree,  which  in 
itself  implies  a  decree  made  pending  a  cause 
and  before  the  final  hearing  on  the  merits, 
one  where  the  further  action  of  the  court  ia 
necessary  to  give  complete  relief  contemplat- 
ed by  the  court  on  the  merits.  4  Words  and 
Phrases,  3712.  Then,  in  section  2,  it  is  pro- 
vided that  the  interlocutory  decree  shall  be- 
come "absolute"  after  the  expiration  of  six 
months  from  the  entry  thereof,  "unless  ap- 
pealed from,"  etc.,  which  language  seems  to 
imply  a  right  of  an  appeal  from  the  interloc- 
utory decree.  But  following  this  the  Legis- 
lature interjects  a  new  term,  and  speaks  of 
the  "final  decree,"  and  provides  that  "such 
final  and  absolute  decree  shall  be  entered"  at 
the  expiration  of  six  months  from  the  entry 
of  the  Interlocutory  decree,  unless  appealed 
from,  etc. ;  and  that  either  party  to  the  di- 
vorce proceedings  whose  marriage  ia  dis- 
solved "by  the  final  decree  provided  for  by 
section  2,"  where  both  the  interlocutory  and 
absolute  decrees  are  spoken  of  and  provision 
made  for  both,  is  forbidden  from  again  en- 
tering into  the  marriage  relation  with  one 
other  than  the  party  to  the  proceeding  "with- 
in the  period  allowed  for  an  appeal  from 
such  final  decree  under  the  Code  of  CivO 
Procedure,  and  If  an  appeal  from  such  final 
decree  be  taken,  until  after  the  aOirmance  of 
such  decree."  By  these  expressions,  it  seems 
that  the  Legislature  speaks  of  the  terms  "ab- 
solute" and  "final"  as  synonymous  terms,  and 
clearly  Implies  a  right  of  an  appeal  "from 
such  final  decree."  Thus,  from  the  language 
used  In  section  2.  the  Legislature  Indicated  a 
right  of  an  appeal  from  the  Interlocutory  de- 
cree, and  treated  the  terms  "absolute"  and 
"final"  as  synonymous  terms;  then,  from 
the  language  used  in  section  3,  It  clearly  in- 
dicated a  right  of  an  appeal  "from  such  final 
decree."  It  Is  difficult  to  harmonize  these 
provisions,  except  on  the  theory  that  a  right 
of  an  appeal  is  intended  from  both  the  in- 
terlocutory and  the  final  decree.  The  ques- 
tions then  arise  as  to  whether  the  Legisla- 
ture could  so  provide  without  offending 
against  the  Constitution,  providing  that  ap- 
peals may  be  taken  only  from  final  Judg- 
ments, and,  if  so,  what  may  be  reviewed  on 
such  appeals. 

It  is  provided  that  on  the  Issues  and  upon 
the  evidence  adduced- — upon  the  merits  of 
the  controversy — the  court  Is  required  to 
make  findings.  Upon  such  findings,  the 
court  Is  required,  If  after  a  hearing,  he  is 
of  the  opinion  "that  the  divorce  ought  to  be 
granted,"  to  render  and  enter  a  decree,  "de- 
claring that  the  party  in  whose  favor  the 
court  decides  is  entitled  to  a  divorce,"  and 
In  such  decree  to  make  such  orders  in  rela- 
tion to  the  children,  property,  parties,  and 
the  maintenance  of  the  parties  and  children 
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as  shall  be  equitable.  This  the  Legislature 
calls  an  "Interlocutory  decree."  But  what 
In  law  and  tn  fact  Is  It?  It  Is  a  determina- 
tion, after  a  hearing  upon  the  evidence  tak- 
en and  submitted,  of  what  are  the  respeo 
tlre  rights  and  Interests  of  the  parties  in- 
volved on  the  issues,  and  as  they  may  ap- 
pear from  the  law  end  the  evidence  adduc- 
ed. It  is  in  effect  an  adjudication  which,  as 
affecting  the  parties  themselves,  determines 
the  controversy  arising  on  the  Issues,  ex- 
cept as  the  matters  involved  may  be  re-ex- 
nmined  or  reviewed,  as  provided  generally 
for  the  re-examlnatlon  or  review  of  a  cause. 
As  to  those  Issues,  and  in  respect  of  the 
controversy  arising  upon  them,  and  as  so 
affecting  the  parties,  such  a  decree  or  judg- 
ment is  final,  in  the  sense  that  any  decision 
on  the  merits  of  a  controversy  arising  upon 
the  Issues,  and  determining  the  respective 
lights  and  Interests  of  the  litigants  with  re- 
spect to  them,  is  final.  True  the  statute 
requires  such  a  decree  to  be  held  in  abey- 
ance, and  provides  that  it  shall  become  abso- 
lute at  the  expiration  of  six  months  from 
the  entry  thereof,  "unless  •  •  •  the 
court  before  the  expiration  of  said  period 
for  sufficient  cause,  upon  its  own  motion  or 
upon  the  application  of  any  party,  whether 
interested  or  not,  otherwise  orders."  But 
by  this  language  the  statute  'does  not  con- 
template that,  before-or  upon  an  application 
to  make  the  interlocutory  decree  absolute, 
further  action  of  the  court  is  permissible 
to  review  or  re-examine  the  proceedings  re- 
snlting  in  the  interlocutory  decree,  except 
in  respect  of  a  disposal  of  the  children  or  a 
distribution  of  the  property,  without  a  mo- 
tion for  a  new  trial,  or  upon  some  pro- 
ceeding known  to  the  Code  for  a  review  or 
re-examination  of  a  cause..  To  so  construe 
this  language  is  to  hold  that  the  language 
preceding  it,  "unless  appealed  from  or  pro- 
ceedings for  review  are  pending,"  Is  useless 
and  meaningless. 

We  cannot  believe  that  the  Legislature  by 
the  language,  unless  the  court  for  sufficient 
cause  otherwise  orders,  meant  that  the 
court,  after  the  time  for  filing  a  motion  for 
a  new  trial  and-  to  re-examine  a  cause  had 
expired.  Is  at  liberty,  on  his  own  motion  or 
the  application  of  any  party,  whether  In- 
terested or  not,  on  grounds  of  alleged  errors 
of  law  or  fact,  or  upon  mere  grounds  for 
which  new  trials  may  ordinarily  be  granted, 
to  set  aside  the  Interlocutory  decree,  and  to 
grant  a  new  trial  upon  the  issues.  What  a 
ridiculous  proceeding  that  would  be,  and 
bow  destructive  of  the  provisions  of  our 
Code  relating  to  procedure.  This  language, 
bowever,  should  be  given  effect.  It  is  well 
recognized  that  in  divorce  proceedings  not 
only  the  parties  are,  but  the  state  itself  al- 
so is,  concerned.  Ordinarily,  in  civil  cases, 
the  right  to  complain  of  collusion,  fraud, 
deceit,  or  perjury  practiced  or  committed 
by  one  upon  or  against  another  is  left  to 


the  party  aggrieved.  In  divorce  proceedings 
these  and  other-  like  things  are  also  wrongs 
against  the  state  and  a  fraud  upon  the 
court,  for  which  it,  on  equitable  principles 
and  on  its  own  motion,  or  on  "the  applica- 
tion of  any  party,  whether  interested  or 
not,"  may  withhold  the  entry  of  the  abso- 
lute or  final  decree,  and  deal  with  and  dis- 
pose of  the  case  agreeably  with  equity.  We 
do  not  think  the  Legislature  by  this  lan- 
guage meant  mote  than  this.  We  are  there- 
fore of  the  opinion  that  the  interlocutory 
decree,  which  is  itself,  upon  the  evidence 
adduced  and  submitted,  determinative  of  ttie 
issues  and  of  the  respective  rights  and  in- 
terests of  the  parties,  is  a  final  decree  la 
the  sense  of  conferring  a  right  of  an  ap- 
peal therefrom;  and  that  to  review  the  pro- 
ceedings resulting  in  such  a  decree  an  ap- 
peal must  be  taken  from  that  decree  with- 
in six  months  from  the  entry  thereof. 

The  cases  from  the  California  courts  dted 
by  the  respondent  (De  Toe  v.  Superior  Court, 
140  Cal.  476,  74  Pac.  28,  98  Am.  St  Kep.  73 ; 
Claudius  V.  Melvln,  146  Cal.  257,  79  Pac. 
897;  John  v.  Superior  Cotirt,  5  Gal.  App. 
262,  90  Pac.  53;  Reed  v.  Beed,  9  Cal.  App. 
748,  100  Pac  897;  Hunelie  v.  Huneke,  12 
Cal.  App.  199,  107  Pac.  131;  Pereira  v. 
Perelra,  156  Cal.  1,  103  Pac.  488,  23  L.  R, 
A.  [N.  S.]  880,  134  Am.  St.  Rep.  107)  are, 
in  many  respects,  not  applicable.  The  lan- 
guage of  the  statute  there  is  dissimilar. 
There  the  statute,  in  unmistakable  terms, 
expressly  provides  for  an  appeal  from  the 
Interlocutory  Judgment,  and  provides  for 
the  entry  of  a  final  judgment,  on  the  mo- 
tion of  either  party  or  the  court,  one  year 
after  the  entry  of  the  interlocutory  Judg- 
ment, if  no  appeal  has  been  taken  from  the 
interlocutory  Judgment,  or  no  motion  made 
for  a  new  trial.  If  such  an  appeal  is  taken 
or  motion  made,  then  the  entry  of  the  final 
Judgment  is  withheld  until  such  appeal  or 
motion  is  disposed  of,  and  is  not  entered  if 
the  motion  has  been  granted  or  the  Judg- 
ment reversed.  There,  too,  under  the  general 
appeal  statute,  the  right  of  an  appeal  is  not 
restricted  to  an  appeal  from  a  final  judg- 
ment, but  is  also  given  to  appeal  from  cer- 
tain orders  and  interlocutory  Judgments. 
Of  course,  under  such  provisions,  an  appeal, 
seeking  a  review  of  proceedings  resulting 
in  the  interlooutory  Judgment,  must,  as  was 
held  by  the  California  courts,  be  taken  from 
the  interlocutory  decree,  and  that  such  pro- 
ceedings are  not  reviewable  upon  an  appeal 
from  the  final  Judgment.  But  the  cases  are 
applicable  upon  the  points  that  the  so-called 
interlocutory  decree  is  an  adjudication  on 
merits  of  all  controversies  arising  upon  the 
Issues,  and,  like  any  other  judgment  on 
merits,  is  subject  only  to  be  vacated  or 
modified  on  appeal,  or  on  motion  for  a  new 
trial,  or  on  other  proceedings  known  to  the 
Code  for  a  re-examination  or  review  of  a 
cause  on  the  merits;    and  that,  since  the 
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Legislature  here  Indicated  a  right  of  an  ap- 
peal from  an  interlocutory  decree  to  review 
the  proceedings  resulting  In  such  decree,  an 
appeal  must  be  taken  from  that  decree ;  and 
that  such  proceedings  are  not  revlevrable-on 
an  appeal  from  the  absolute  or  final  decree. 
And  since  plaintifT's  appeal  is  only  from  the 
final  decree,  and  since  she  seeks  no  review 
of  any  proceeding  resulting  in  that  decree, 
and  seeks  a  review  only  of  proceedings  re- 
sulting in  the  interlocutory  decree,  from 
which  BO  appeal  has  been,  and  could  not 
have  been,  taken  at  the  time  of  this  appeal, 
it  follows  that  there  is  no  reviewable  ques- 
tion before  the  court,  and  for  that  reason 
the  appeal  must  be  dismissed,  with  costs. 
Such  is  the  order. 

FKICK,  O.  J.,  and  McCARTT,  J.,  concur. 

On  Applioation  for  Rehearing. 

STRAUP,  J.  Appellant  contends  that  the 
conclusion  reached  is  erroneous,  for  that 
the  Constitution  and  the  prior  holdings  of 
this  court  permit  an  appeal  from  only  a  final 
Judgment;  that  the  interlocutory  decree  Is 
not  a  final  Judgment,  for  the  marriage  rela- 
tion is  not  dissolved,  and  the  parties  are 
not  divorced,  until  the  absolute  or  final  de- 
cree is  made  and  entered;  and  tliat  it  is 
only  from  such  absolute  or  final  decree  tliat 
an  appeal  can  properly  be  taken.  Such  a 
conclusion  would  be  logical  and  sound  if 
the  statute  did  not  clearly  imply  an  appeal, 
also,  from  the  Interlocutory  decree;  and  if 
we  were  permitted  to  do  what  appellant 
does — disregard  that  provision  of  the  stat- 
ute— we  also  could  reach  such  a  conclusion. 
We  think  a  heading  of  the  statute  clearly 
implies  the  right  of  an  appeal,  both  from 
the  interlocntory  and  the  absolute  decree. 
To  reach  appellant's  conclusion,  that  an  ap- 
peal lies  only  from  the  absolute  or  final  de- 
cree, forces  a  holding  that  the  provision 
conferring  or  implying  the  right  of  an  ap- 
peal from  the  interlocutory  decree  is  un- 
constitutional. Of  course,  the  language  of 
the  statute,  when  considered  in  connection 
with  the  constitutional  provision.  Is  some- 
what involved;  and  on  first  blush  it  may 
seem  that  the  legislative  provision,  giving 
the  right  of  an  appeal  from  the  interlocutory 
decree,  is  repugnant  to  the  constitutional 
provision,  permitting  an  appeal  only  from  a 
final  Judgment.  We,  however,  endeavored 
to  construe  the  act  so  as  to  give  meaning 
and  effect  to  all  of  its  parts.  The  construc- 
tion contended  tor  does  not  do  that  It  ren- 
ders a  part  of  the-act  unconstitutional.  We 
think  the  statute  reasonably  bears  the  con- 
struction we  gave  it;  and  hence  reached 
that  conclusion,  rather  than  that  rendering 
a  part  of  the  act  unconstitutional. 

The  petition  is  denied. 

PRICK,  0.  X,  and  McCARTT,  J.,  concur. 


(a  Colo.   6W 

SCHIIiDT  T.  BOARD  OF  COM'RS  OP 
MONTROSE  COUNTY. 

(Supreme  Court  of  Colorado.    April  1,  1912.) 

1.  Plbadiro  (S  876*)— Issues— Admissions. 

A  plaintiff  need  not  prove  a  fact  essential 
to  a  recovery  where  defendant  admits  it. 

[EJd.  Note. — For  other  cases,  see  Pleadinc. 
Cent.  Dig.  U  1225-1227;   Dec  Dig.  f  376.*] 

2.  Trovkb  and  Conversion  (|  40*)— Convkb- 
siON  of  Bbidqe  Matebials — Evidence. 

Where,  in  an  action  by  a  county  for  ma- 
terials of  a  county  bridge,  carried  away  by  a 
flood  and  detained  by  defendant,  the  evidence 
showed  the  value  of  the  property  to  the  coun- 
ty, the  value  of  similar  new  materials,  and  the 
present  condition  of  the  materials  involved, 
there  was  sufficient  evidence  to  support  a  ver- 
dict for  damages,  though  the  materials  had 
no  market  value. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {{  232-244;  Dec.  Dig.  I 
40.*] 

3.  Tbial   (I  2^*)— NoNsuny-OvERBcruira— 

iNSTBtJCnONS. 

Where  defendant  offered  no  evidence  to 
establish  his  counterclaim,  but  rested  his  case 
on  a  motion  for  nonsuit,  on  the  ground  of  want 
of  evidence  justifying  a  recovery  by  plaintiff, 
the  court,  on  overruling  the  motion  and  sab- 
mitting  the  case  to  the  jury,  was  not  required 
to  charge  on  the  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  506-612;  Dec.  Dig.  {  252.»] 

Error  to  Montrose  County  Court;  H.  W. 
Hanes,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Montrose  County  against  Still- 
man  Schildt  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hugo  Selig,  of  Montrose,  for  plaintiff  in 
error.  T.  J.  Black,  of  Montrose,  for  de- 
fendant in  error. 

HILIiy  J.  The  substance  of  the  com- 
plaint in  this  action  is  that  the  plaintiff,  the 
board  of  county  commissioners  of  Montrose 
county,  was  the  owner  and  in  possession  of 
a  certain  county  bridge  composed  of  timber, 
lumber,  rods,  etc.;  that  by  high  water  in 
1909  this  bridge  and  the  material  of  which 
it  was  composed  was  separated  and  carried 
below;  that  the  defendant,  on  or  about 
June  30,  1909,  in  said  county,  wrongfully, 
and  without  the  consent  of  the  plaintiff, 
took  in  his  possession  and  converted  to  his 
own  use  certain  materials  of  which  the  bridge 
was  composed  of  the  value  of  $300;  that  be- 
fore the  bringing  of  this  suit  plaintiff  de- 
manded possession  of  said  property ;' that 
defendant  refused  and  still  refuses  to  de- 
liver the  same  or  any  part  thereof. 

The  answer  contains,  first,  a  denial;  sec- 
ond, it  alleges  that  when  the  bridge  was 
washed  out  by  the  elements,  parts  of  it 
came  down  the  stream  along  the  lands  of 
the  defendant;  that  in  doing  so  it  changed 
the  course  of  the  stream,  and  washed  out 
and  destroyed  certain  property  of  the  de- 
fendant;  that,  in  order  to  prevent  further 
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loss,  and  to  prevent  said  property  of  tbe 
county  from  being  carried  away  and  de- 
stroyed, and  for  the  purpose  of  preserving 
It,  the  defendant,  with  his  men,  took  the 
property  out  of  the  stream,  piled  It  on  his 
premises,  where  it  has  remained;  that  the 
value  of  tbe  work  and  expense  the  defend- 
ant was  put  to  In  preserving  and  saving  the 
property  was  about  $2S;  denies  that  he  re- 
fused to  give  the  property  up,  but  alleges 
that  he  stands  ready  and  is  willing  to  turn 
it  over  on  payment  of  the  expenses  in  pre- 
serving it  He  prays  judgment  for  $25  and 
costs.  By  replicatloo,  plaintiff  denies  the 
allegations  of  the  answer,  except  as  admit- 
ted In  the  complaint. 

The  trial  was  by  Jury,  which  found  for 
tbe  plaintiff.  The  defendant  brings  the  case 
here  for  review  upon  error. 

[11  It  is  alleged  that  the  county  failed  to 
prove  Its  ownership  of  the  property;  the 
answer  of  the  plaintiff  admits  this  fact  In 
such  case,  proof  was  unnecessary. 

[2]  Numerous  errors  are  urged  pertaining 
to  tbe  pleadings  and  failure  of  proof  as  to 
the  value,  or  any  value,  of  the  property  or 
damages  to  the  county,  and  also  to  the  In- 
structions given  and  refused  upon  this  phase 
of  the  case.  The  property,  parts  of  a  coun- 
ty bridge,  Is  essentially  of  the  kind  that 
would  have  no  particular  market  value.  Tbe 
evidence.  In  substance,  was  that  there  was  a 
value  to  such  property  to  the  county  (giving 
It).  There  was  also  evidence  of  the  value  of 
similar  new  material,  the  present  condition  of 
the  property  involved,  etc. ;  under  these  cir- 
cumstances, we  think  that  tbe  pleadings,  ev- 
idence, and  Instructions  upon  the  value  of 
the  proi>erty  and  tbe  damage  sustained  by 
the  county  are  in  harmony  with  tbe  former 
opinions  of  this  court,  as  well  as  the  Court 
of  Appeals.  Denver,  etc.,  R.  R.  Co.  v.  Frame, 
6  Colo.  382 ;  Mouat  Lumber  Co.  v.  Wilmore, 
15  Colo.  136,  25  Pac.  556;  Colo.  Mid.  Ry. 
Co.  V.  Snider,  38  Colo.  351,  88  Pac.  463 ;  U. 
P.,  Denver,  etc.,  Ry.  Co.  v.  Williams,  3  Colo. 
App.  526,  34  Pac.  731. 

[3]  Complaint  Is  made  In  the  refusal  to 
give  certain  instructions  pertaining  to  tbe 
defendant's  counterclaim  and  his  alleged 
right  to  have  a  Hen  upon  and  hold  the  prop- 
erty In  question  for  tbe  services  rendered 
until  the  amount  of  bis  claim  was  paid. 
The  defendant  offered  no  evidence  to  estab- 
lish the  allegations  of  his  answer,  but  saw 
fit  to  rest  his  case  upon  a  motion  for  non- 
suit, on  the  ground  that  no  evidence  of  any 
ownership  of  tbe  property  or  the  value  of 
the  damages  had  been  offered.  This  motion 
was  overruled;  tbe  cause  then  submitted  to 
the  Jury  upon  plaintlfTs  testimony.  .It  Is  not 
incumbent  upon  the  court  to  submit  Instruc- 
tions to  the  Jury,  based  upon  the  pleadings, 
when  no  evidence  has  been  Introduced  to 
support  them.  This  relieves  us  from  tbe 
necessity  of  passing  upon  the  validity  of  the 
defendant's  counterclaim  or  his   right  to  a 


lien,  in  case  the  evidence  bad  sustained  the 
statement  of  facts  contained  in  bis  cross- 
complaint 

Perceiving  no  prejudicial  error,  the  judg- 
ment is  affirmed. 

Affirmed. 

MUbSKR  and  GABBERT,  TJ.,  concur. 


(21  Idaho,  541) 
LEWIS  et  ux.  V.  SUTTON  «t  nx. 
(Supreme  Court  of  Idaho.     March  23,  1912.) 

(Syllabut  hy  the  Court.) 

1.  MoBTOAOBs  ({  681*) —FoRECLOBUBK  — At- 
torney's Fees. 

Where  two  promissory  notes  are  given, 
each  of  which  provides,  "In  case  suit  is  in- 
stituted to  collect  this  note,  or  any  portion 
thereof,  we  promise  to  pay,  besides  costs  and 
disbursements  allowed  b;  law,  such  additional 
sum  as  the  court  may  adjudge  reasonable  as 
attorney's  fees  in  said  suit  or  action,"  and  a 
mortgage  is  also  given  to  secure  such  notes 
which  contains  the  following  provision:  "And 
out  of  the  money  arising  from  such  sale  to 
retain  tlie  principal  and  interest  which  shall 
then  be  due  on  the  said  promissory  notes,  to- 
gether with  the  cost  and  charges  of  tbe  fore- 
closure  suit,  including  $50  counsel  fees" — the 
attorney's  fees  to  be  allowed  in  a  foreclosure 
of  said  mortgage  is  fixed  by  tbe  mortgage  at 
$50. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent.  Dig.  U  211^,  166&-1679;  Dec.  Dig.  I 
581.*] 

2.  MOBTOAOES    (I   581*)  —  FOBECtOSDBE  — AT- 

TOBNET's  Fees. 

The  action  to  foreclose  a  mortgage  given 
to  secure  several  notes  is  a  separate  ana  dis- 
tinct action,  and  but  one  fee  can  be  allowed  in 
such  action,  and  such  fee  is  the  fee  stipulated 
by  the  mortgage  to  be  reasonable.  The  court 
has  no  authority  or  power  to  allow  a  larger 
sum  than  that  fixed  by  the  mortgage,  where  tbe 
defendant  in  such  suit  makes  objection  to  such 
allowance. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  {{  211^,  1668-1679;  Dec  Dig.  { 
581.*] 

Appeal  from  District  Court,  Ada  County; 
John  F.  MacLane,  Judge. 

Action  by  J.  B.  Lewis  and  wife  against 
Harvey  W.  Sutton  and  wife.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed, with  directions  to  modify  the  judg- 
ment. 

B.  P.  Bradford,  for  appellants.  C.  H.  Ed- 
wards, for  respondents. 

STEWART,  C.  J.  This  is  an  action  to 
foreclose  a  real  estate  mortgage  given  to  se- 
cure the  payment  of  two  promissory  notes, 
both  dated  March  21,  1810,  one  for  $1,000  due 
in  12  months,  and  the  other  for  $3,000  due  in 
2  years,  after  date.  Service  of  summons  was 
duly  made,  and  a  default  judgment  was  en- 
tered against  the  appellants  for  the  anaount 
due  upon  the  notes  and  for  $2!>0  attorney's 
fees  and  the  foreclosure  of  said  mortgage. 
The  appellants  appeal  from  this  judgment. 

[11  The  only  question  presented  upon  this 
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appeal  Is  the  amonnt  of  attorney's  fees  al- 
lowed in  the  Judgment.  Each  of  the  promis- 
sory notes  tor  which  the  mortgage  was  given 
as  security  contains  the  following  provision: 
"In  case  suit  is  Instituted  to  collect  this  note, 
or  any  portion  thereof,  we  promise  to  pay, 
besides  costs  and  disbursements  allowed  by 
law,  such  additional  sum  as  the  court  may 
adjudge  reasonable  as  attorney's  fees  in  said 
suit  or  action."  The  mortgage  securing  such 
notes. contains  the  following  provision:  "And 
out  of  the  money  arising  from  such  sale,  to 
retain  the  principal  and  Interest  which  shall 
then  be  due  on  the  said  promissory  notes,  to- 
gether with  the  cost  and  charges  of  tore- 
closure  suit,  including  $50  counsel  fees."  It 
will  thus  be  seen  that,  while  the  notes  secur- 
ed by  the  mortgage  provided  that  in  case  of 
suit  reasonable  attorney's  fees  may  l>e  col- 
lected, the  mortgage  provides  that  in  case  of 
foreclosure  the  counsel  fees  to  be  collected 
shall  be  $50.  The  trial  court  allowed  coun- 
sel fees  in  the  sum  of  $250.  The  evidence  In 
this  case  Is  not  brought  to  this  court,  and 
We  are  not  advised  as  to  what  the  evidence 
was  upon  which  the  trial  court  based  the 
Judgment,  and  In  the  absence  of  this  evidence 
this  court  will  presume  that  proper  proof  was 
made,  under  the  rule  announced  by  this  court 
in  the  case  of  Porter  v.  Title  Guaranty,  etc., 
Co.,  17  Idaho,  364,  106  Pac.  299,  27  L.  R.  A. 
(N.  S.)  111.  In  that  case  this  court  said: 
"And  it  has  also  been  held  that  to  entitle  a 
plalntlfF  in  a  foreclosure  proceeding  to  re- 
cover attorney's  fees,  where  the  same  have 
been  stipulated  for  in  the  mortgage,  the  plaln- 
tiO  must  tender  evidence  upon  two  proposi- 
tions: First,  that'the  plaintiff  has  agreed  to 
pay  his  counsel  a  fixed  or  a  reasonable  sum 
for  his  services;  second,  the  reasonableness 
of  the  fee.  •  •  •  In  allowing  attorney's 
fees  upon  the  foreclosure  of  a  mortgage, 
where  the  mortgage  contains  a  stipulation 
that  attorney's  fees  may  be  allowed  on  tore- 
closure  of  such  mortgage,  the  plaintiff  must 
also  prove  that  he  has  agreed  to  pay  his 
counsel  a  stipulated  or  a  reasonable  fee  tor 
his  services,  and  the  reasonableness  of  the 
fee  agreed  upon,  or  what  is  a  reasonable  fee 
In  such  an  action."  In  that  case  the  mort- 
gage provided  tor  an  attorney's  tee  of  $2,000, 
and  the  court  held  that,  notwithstanding  a 
stipulated  attorney's  fee  is  provided  In  the 
mortgage,  still  it  was  incumbent  upon  the 
plaintiff  to  prove  that  he  had  agreed  to  pay 
such  sum  to  his  attorney,  and  that  such  sum 
was  a  reasonable  fee,  and.  If  the  stipulation 
in  the  mortgage  was  that  a  reasonable  fee 
should  be  allowed,  then  the  proof  should 
show  what  was  a  reasonable  fee.  In  the  pres- 
ent case  the  fee  stipulated  In  the  mortgage  Is 
fixed,  and  the  court  allowed  an  amount  in 
excess  of  that  stipulated  tee,  and  In  the  ab- 
sence of  the  evidence  this  court  will  presume 
that  the  evidence  showed  the  stipulated  fee 
was  less  than  a  reasonable  fee.  The  trial 
court  therefore,  must  have  determined  the 


amount  to  be  allowed  upon  the  proof,  rather 
than  upon  the  stipulation  in  the  mortgage. 

[2]  The  only  section  of  the  statute  found 
In  the  laws  of  the  state  of  Idaho  bearing  up- 
on the  question  of  an  attorney's  fee,  except 
in  exceptional  cases,  is  that  of  section  4900 
of  the  Revised  Codes,  which  reads  as  fol- 
lows: "The  measure  and  mode  ot  compensa- 
tion of  attorneys  and  counselors  at  law  Is 
left  to  the  agreement,  express  or  implied,  of 
the  parties.  •  •  • "  If  this  section  of  the 
statute  can  be  applied  to  the  allowance  of  at- 
torney's fees  in  foreclosure  proceedings,  then 
the  fee  to  be  determined  in  such  proceedings 
is  the  fee  stipulated  tn  the  mortgage,  and 
this  tee  must  be  proven  in  accordance  with 
the  rule  announced  by  this  court  in  Porter  v. 
Title  Guaranty,  etc.,  Co.,  supra.  Section 
4520  of  the  Revised  Codes  provides:  "There 
can  be  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  estate  or  per- 
sonal property.  •  *  • "  In  a  proceeding, 
therefore,  to  foreclose  a  mortgage  securing 
promissory  notes,  the  action  is  founded  upon 
the  notes  and  mortgage.  The  foreclosure 
proceeding  is  the  one  action  that  can  be 
maintained,  and  the  notes  and  mortgage  are 
inseparably  connected,  and  a  stipulation  In 
the  mortgage  with  reference  to  the  amount  of 
attorney's  fees  to  be  collected  upon  foreclo- 
sure determines  the  amount  of  fees  to  be  al- 
lowed In  such  foreclosure,  and  the  reason- 
able fee  specified  in  the  notes  is  limited  and 
modified  by  the  specific  sum  agreed  upon  In 
the  mortgage.  The  notes  themselves  are  mere- 
ly evidences  of  the  Indebtedness,  and  the  fact 
Oiat  the  notes  provide  that  If  suit  be  brought 
upon  them  there  shall  be  allowed  a  reason- 
able attorney's  fee  does  not  change  or  alter 
the  conditions  In  the  mortgage  to  the  effect 
that  the  fee  shall  be  a  stipulated  sum,  and 
in  entering  a  decree  the  trial  court  is  bound 
by  the  provisions  of  the  mortgage  and  the 
proof  supporting  the  same,  as  required  by 
the  rule  laid  down  above.  The  action  of 
foreclosure  ot  the  mortgage  to  secure  the 
notes  Is  a  single  and  distinct  action,  and 
but  one  fee  can  be  allowed  In  such  action, 
and  such  fee  Is  the  tee  stipulated  by  the 
mortgage,  subject  to  the  rules  of  evidence 
showing  such  fee  to  be  reasonable.  The  rea- 
son for  requiring  proof  to  show  that  the  fee 
Is  reasonable  is  to  prevent  the  collection  of 
an  unreasonable  or  extortionate  tee,  and  does 
not  mean  that,  if  the  stipulated  fee  Is  lower 
than  should  reasonably  be  charged  for  such 
services,  the  court  will  Increase  such  fee  to  a 
reasonable  sum.  The  parties  have  power  to 
stipulate  a  fee  which  is  lower  than  a  reason- 
able fee;  but  the  court  should  not  fix  or  al- 
low a  fee,  although  stipulated,  which  Is  un- 
reasonable or  extortionate. 

We  think  this  construction  of  the  stipula- 
tion found  in  the  notes  and  the  mortgage  Is 
fully  sustained  by  the  authorities,  and  that 
the  provisions  with  reference  to  attorney's- 
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fees  foimcl  In  tbe  notes  and  mortgage  should 
be  read  and  construed  togetber.  The  general 
rule  stated  la  the  authorities  Is:  "It  has 
been  held  that,  when  the  attorneys  fix  tbe 
amount  of  the  attorney's  fees,  it  is  error  for 
the  court  to  allow  a  larger  sum  than  that  so 
fixed."  Monroe  t.  Fohl,  72  Cal.  568,  14  Pac. 
614;  Hewett  t.  Dean  (Cal.)  25  Pac.  753; 
Palmeter  v.  Carey,  63  Wis.  426,  21  N,  W.  793; 
Gnnzenhauser  v.  Henke,  97  111.  App.  485; 
Henke  t.  Guneenhauser,  195  111.  130,  62  N.  B. 
886.  For  these  reasons  we  think  the  Judg- 
ment in  this  case  should  be  reversed. 

The  trial  court  la  directed  to  modify  the 
Judgment  and  reduce  the  attorney's  fees  to 
$50,  and  that  the  Judgment  heretofore  enter- 
ed be  modified  and  entered  In  accordance 
with  this  opinion.  Costs  awarded  to  appel- 
lants. 

SUTrtrlVAN,  J.,  concurs.  AILSHIB,  J., 
sat  at  the  bearing,  but  expresses  no  opinion 
on  the  merits  of  the  case. 


(46  Mont.  27S) 

SANDEEN   T.   RUSSELL   LUMBER  CO. 
(Supreme  Court  of  Montana.    March  29,  1912.) 

1.  CONTBACTS  ({  10*)— VaLIDITT. 

A  contract  for  the  sale  of  feed,  providing 
that  the  buyer  mieht  fix  tbe  time  for  delivery, 
but  that  he  should  call  for  all  the  feed-  before 
a  stated  time,  is  not  void  for  want  of  mutu- 
ality. 

[Ed.  Note. — For  other  cases,  gee  Contracts, 
Cent.  Dig.  iS  21-40;   Dec.  Dig.  §  10.*] 

2.  Evidence   (J  357*)  —  Letters  and  Tele- 

ORAMS— ADMISSIBILrrr. 

In  an  action  by  a  purchaser  for  the  seller's 
breach  in  failing  to  deliver,  letters  and  tele- 
grams containing  demands  for  delivery  are  ad- 
missible. 

[Ed.  ■  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |i  1492-1499;  Dec.  Dig.  |  357.*] 

3.  Appeal  and  Ekbob    H  1002*)— Review- 
Verdicts — CONCI.UBIVEJ«ESS. 

A  verdict  on  conflicting  evidence  Is  con- 
clusive on  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
ICrror,  Cent.  Dig.  S§  3935-3937;  Dec.  Dig.  i 
1002.*] 

4.  Appbai.  and  Erbob  (I  950*)— Review  — 

DiSCBETION   OF  TRIAL  CoURT. 

The  action  of  the  trial  court  in  allowing 
amendments  to  pleadings  cannot  be  disturbed 
on  appeal,  in  absence  of  an  abuse  of  the  dis- 
cretion vested  in  it  by  Rev.  Codes,  8  6589. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  H  3823-3833;  Dec  Dig.  { 
959.*) 

6.  Pleadino    (5    236*)— Amendments— Abuse 
or  Discretion. 

In  an  action  by  a  purchaser  of  feed  for 
the  seller's  failure  to  deliver,  tbe  complaint 
alleged  that  the  last  delivery  was  in  Decem- 
ber, 1908.  and  the  proof  showed  it  to  have 
been  in  March,  1900.  Bev.  Codes,  §  6589, 
gives  the  trial  court  discretionary  power  as 
to  the  allowance  of  amendments,  recognizing 
its  right  to  permit  a  pleading  to  be  amended 
to  correspond  with  the  proof.  Held,  that  the 
allowance  of  an  amendment  to  conform  the 
pleading  to  tbe  proof  was  not  an  abuse  of  dis- 
cretion, where  it  did  not  appear  that  the  de- 
fendant requested  a  continuance,  or  suggested 


that  it  was  not  fully  prepared  to  meet   the 
proof  under  the  amended  Reading. 

fEd.  Note. — For  other  cases,  see  Pleading. 
Cent.  Dig.  |  601;    pec.  Dig.  {  236.*] 

6.  New  Trial  (>  150*)- Newlt  Discovebed 
Evidence — Sufficiency  of  Affidavit. 

Where  a  motion  for  new  trial  was  sup- 
ported by  an  affidavit  that  the  affiant,  who  was 
the  secretary  and  manager  of  defendant  com- 
pany, could  prove  certam  facts  by  newly  dis- 
covered witnesses,  and  no  supporting  affida- 
vits of  such  witnesses  were  filed,  the  mo- 
tion was  properly  overruled,  the  affidavit  con- 
taining nothing  but  unexplained  hearsay  state- 
ments. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §|  806-310;    Dec.  Dig.  I  160.*] 

7.  Appeal  aino  Erbob   (g  896*)  —  Rxcobd  — 
Supplemental  Affidavits. 

The  Supreme  Court  being  a  court  of  re- 
view, a  supplemental  affidavit  on  motion  for 
new  trial  on  the  ground  of  newly  discovered 
evidence  cannot  be  considered,  though  attempt- 
ed to  be  filed  in  that  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §}  8655-3658;  Dec.  Dig.  | 
896.*] 

8.  Appeal  and  Error  (|  981*)— Newlt  Dw- 
oovebsd  £vioenoe  — Discretion  or  Tbial 

COUBT. 

Where  newly  discovered  evidence  is  mere- 
ly cumulative,  the  action  of  the  trial  conrt 
will  not  be  disturbed  where  it  is  not  shown 
that  its  refusal  of  a  new  trial  was  an  abuse 
of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3876;   Dec  Dig.  f  981.*] 

Appeal  from  District  Conrt,  Yellowstone 
County;  Frank  Henry,  Presiding  Judge. 

Action  by  G.  E.  Sandeen  against  the  Rus- 
sell Lumber  Company.  From  a  judgment 
for  plaintiff  and  an  order  denying  its  motion 
for  new  trial,  defendant  appeals.    Affirmed. 

Lou  W.  Chappie  and  Noyes  &  Noyes,  all 
of'  Billings,  for  appellant  H.  J.  Coleman  and 
W.  M.  Johnston,  both  of  Billings,  for  re- 
spondent 

HOLLOWAT,  J.  This  action  was  brought 
to  recover  damages  for  an  alleged  breach  of 
contract  The  plaintiff  recovered  Judgment, 
and  defendant  appealed  therefrom  and  from 
an  order  denying  it  a  new  trial. 

The  complaint  alleges  that  on  November 
17,  1908,  plaintiff  purchased  from  the  de- 
fendant company,  and  defendant  sold  to 
plaintiff,  1  car  of  oats  at  $1.60  per  hundred. 
6  cars  at  $1.65  per  hundred,  10  oars  of  al- 
falfa hay  at  $0.50  per  ton,  and  6  cars  of 
timothy  hay  at  $13.50  per  ton,  f.  o.  b.  Waco 
or  Custer,  as  directed  by  plaintiff,  delivery 
to  be  made  at  any  time  before  June  15,  1900, 
upon  10  days'  notice  from  plaintiff,  and  pay- 
ment to  be  made  by  plaintiff  30  days  after 
receipt  of  the  goods.  It  is  then  alleged  that 
the  defendant  company  delivered  2  cars  of 
oats,  2%  of  alfalfa,  and  2%  of  tlmottiy,  for 
which  plaintiff  paid  according  to  contract, 
"the  last  of  which  oats  and  hay  were  deliv- 
ered to  plaintiff  by  defendant  under  said 
contracts  in  December,  1908."  It  is  further 
alleged  that  plaintiff  made  freQuent  demands 
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upon  defendant  to  deliver  the  remainder  of 
the  oats  and  bay;  that  defendant  failed, 
neglected,  and  refused  to  deliver  any  more 
of  either;  and  that  plaintiff  was  forced  to 
-go  into  the  markets  and  purchase  oats  and 
hay  at  greatly  increased  prices,  to  his  dam- 
age in  the  sum  of  $1,973.90.  The  answer  of 
-defendant  company  admits  that  a  contract 
was  entered  into  between  plaintiff  and  de- 
fendant with  respect  to  the  quantities  of 
hay  and  grain  mentioned  in  the  complaint, 
that  the  contract  prices  were  as  plaintiff  al- 
leges, but  defendant  asserts  that  deliveries 
were  to  be  made  at  any  time  between  No- 
vember 17,  1908,  and  May  1,  1909,  at  the  op- 
tion of  the  defendant,  and  that  payments 
were  to  be  made  by  plaintiff  on  the  1st  of 
every  month  for  all  goods  delivered  during 
the  preceding  month.  Defendant  admits  that 
it  delivered  2  cars  of  oats  and  2%  each  of 
alfalfa  and  timothy  under  the  terms  of  the 
contract,  but  denies  that  plaintiff  paid  for 
the  same  according'  to  the  terms  of  the  con- 
tract, and  alleges  that  final  payment  for 
such  goods  was  not  made  until  April,  1909. 
It  is  alleged  that  defendant  shipped  to 
plaintiff  at  Custer  5  oar  loads  of  hay,  but 
that  plaintiff  refused  to  receive  or  accept  the 
same.  Defendant,  by  way  of  counterclaim, 
alleges  breach  of  the  contract  on  the  part  of 
plaintiff,  to  defendant's  damage  in  the  sum 
of  $222.50 ;  and  by  way  of  a  second  counter- 
claim sets  forth  a  claim  for  lumber  sold  and 
delivered  to  plaintiff  of  the  value  of  $84.  By 
reply  plaintiff  put  in  issue  the  affirmative 
allegations  of  the  answer,  except  those  con- 
tained in  the  second  counterclaim,  which  are 
admitted.  During  the  course  of  the  trial 
plaintiff  was  permitted,  over  objection  of 
defendant,  to  amend  his  complaint  by  sub- 
stituting the  words  "March,  1909,"  for  the 
words  "December,  1908,"  in  that  portion  of 
the  complaint  quoted  above.  In  this  court 
counsel  for  appellant  urged  <1)  that  the  com- 
plaint does  not  state  a  cause  of  action ;  (2) 
that  the  court  erred  In  receiving  In  evidence 
Plaintiff's  Exhibits  C,  D,  and  H ;  (3)  that  the 
trial  court  erred  in  permitting  the  amend- 
ment to  the  complaint;  and  (4)  that  the 
court  erred  in  denying  defendant's  motion 
for  a  new  trial. 

[1]  1.  It  is  argued  that  according  to  plaln- 
tlfTs  own  theory,  as  disclosed  in  the  com- 
plaint, the  contract  was  void  for  want  of 
mutuality,  in  that  it  was  left  optional  with 
the- plaintiff  whether  he  would  or  would  not 
call  for  delivery  of  the  goods  the  subject 
of  the  contract;  but  with  this  we  do  not 
agree.  The  complaint  alleges  facts  from 
which  it  appears  that  a  sale  was  made  on 
November  17,  1908,  of  all  the  goods  in  ques- 
tion here,  that  plaintiff  had  the  right  to  fix 
the  tlrce  for  delivery,  but  that  he  was  oblig- 
ed to  call  for  all  the  goods  before  June  15, 
1909.  We  think  this  is  made  very  clear, 
and  that  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action. 

[2]  2.  Plalntirs  Exhibits  0  and  D  are  let- 


ters, and  Exhibit  H  Is  a  telegram,  all  soit 
by  plaintiff  to  defendant.  They  were  prop- 
erly admitted  In  evldmce  in  support  of 
plaintiff's  allegation  that  he  had  made  re- 
peated demands  upon  defendant  to  deliver 
the  balance  of  the  goods  in  controversy. 

[I]  3.  Tliat  a  sale  was  made  by  defendant 
to  plaintiff  on  November  17,  1908,  of  one  car 
of  oats  at  $1.60  per  hundred,  six  cars  at  $1.- 
65  per  hundred,  ten  cars  of  alfalfa  at  $9.50 
per  ton,  and  six  cars  of  timothy  at  $13.50 
per  ton,  is  settled  by  the  admissions  In  the 
pleadings.  The  only  questions  in  dispute  are 
as  to  the  terms  of  payment,  the  place  of  de- 
livery, the  final  date  of  delivery,  and  the 
party  who  had  the  right  to  fix  the  time  of 
delivery  within  the  limits  of  the  term  of  the 
contract.  All  these  disputed  questions  were 
determined  in  favor  of  the  plaintiff  by  the 
general  verdict  of  the  Jury. 

[4,  !]  4.  Error  is  predicated  upon  the  ac- 
tion of  the  trial  court  in  permitting  plaintiff 
to  amend  his  complaint,  and  in  refusing  de- 
fendant a  new  trial.  The  authority  of  the 
trial  court  to  permit  a  pleading  to  be  amend- 
ed so  that  it  will  correspond  to  the  proof  is 
recognized  by  statute  (section  6589,  Rev. 
Codes).  But  the  argument  is  advanced  that 
in  this  particular  Instance  the  amendment 
changed  the  Issues  and  placed  the  defend- 
ant at '  a  disadvantage,  in  that  it  was  not 
prepared  to  meet  the  proof  admissible  under 
the  complaint  as  amended,  and  for  this  rea- 
son the  amendment  should  not  have  been  al- 
lowed. The  application  to  amend  was  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and.  In  the  absence  of  an7  abuse  of 
such  discretion,  the  action  of  the  trial  court 
will  be  approved  on  appeal.  Dorais  v.  Doll 
33  Mont.  316,  83  Pac.  885;  Christiansen  v. 
Aldrlch,  30  Mont.  446,  76  Pac.  1007;  Mon- 
tana Ore  Pur.  Co.  v.  Boston  &  Mont.,  etc 
Co.,  27  Mont.  288,  70  Pac.  1114. 

By  the  pleadings  themselves  It  is  deter- 
mined that  defendant  delivered  to  plaintiff, 
and  plaintiff  received  and  accepted,  two  cars 
of  oats  and  five  cars  of  hay.  In  the  com- 
plaint It  was  stated  that  these  deliveries 
were  made  In  December,  1908.  Upon  the 
trial  plaintiff  testified  that  the  last  of  these 
deliveries  was  made  In  March,  1909,  where- 
upon his  counsel  moved  the  court  to  permit 
the  complaint  to  be  amended  by  substituting 
"March,  1909,"  for  "December,  1908,"  and 
the  record  then  discloses  the  following :  "By 
Mr.  Noyes,  Counsel  for  Defendant:  Object 
to  the  pleading  being  so  amended  at  this 
time  after  the  evidence  has  been  discussed 
in  the  manner  It  has.  By  the  Court:  Make 
the  amendment.  (Exception  to  the  court  al- 
lowing the  amendment.)"  There  was  not 
any  application  by  defendant  for  a  continu- 
ance, no  snggestlon  to  the  court  that  defend- 
ant was  not  fully  prepared  to  meet  the  proof 
under  the  amended  pl<;adlng,  not  even  a  sug- 
gestion that  defendant  was  taken  by  sur- 
prise; indeed,  defendant  did  not  even  take 
the  trouble  to  amend  its  answer  to  meet  this 
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new  allegation  or  ask  for  time  to  do  so  or 
to  secure  evidence  or  to  make  an  Investiga- 
tion, but  proceeded  with  the  trial  without 
further  complaint  or  objection.  It  Is  not 
difficult  to  appreciate  the  fact  that  the 
amendment  was  a  material  one,  and,  If  coun- 
sel for  defendant  had  requested  a  postpone- 
ment or  the  Imposition  of  other  terms,  doubt- 
less their  request  would  have  been  granted; 
but.  In  the  absence  of  any  suggestion  that 
their  client  was  put  to  a  disadvantage,  they 
cannot  assert  now  that  the  trial  court  abus- 
ed Its  discretion  In  permitting  the  amend- 
ment to  be  made. 

[t]  The  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  was 
supported  by  the  affidavit  of  L.  P.  Russell, 
secretary  and  manager  of  the  defendant 
company.  After  stating  the  Issues,  the  affi- 
davit refers  to  the  action  of  the  court  In  al- 
lowing the  amendment  to  the  complaint,  and 
alleges  that  defendant  had  not  made  any 
preparation  to  meet  the  issues  as  thus  chang- 
ed, but  that  since  the  trial  it  has  discovered 
evidence  which  tends  to  prove  that  the  two 
cars  of  oats  and  five  cars  of  hay  were  in 
fact  delivered  to  plaintiff  in  December,  1908. 
The  character  of  this  newly  discovered  evi- 
dence Is  described,  and,  with  respect  to  some 
of  it,  it  is  asserted  that  such  evidence  can 
be  produced  if  a  new  trial  should  be  granted. 
It  is  alleged  that  the  reason  defendant  did 
not  ask  for  a  continuance  at  the  time  the 
amendment  was  made  was  that  it  did  not 
know  of  the  existence  of  this  evidence  which 
has  since  been  discovered.  The  affidavit 
refers  to  certain  records  in  the  office  of  the 
Northern  Pacific  Railway  Company  at  Ous- 
ter, Mont,  which  records.  It  is  asserted,  dis- 
close that  plaintiff  receipted  for  the  two 
cars  of  oats  and  five  cars  of  hay  In  Decem- 
ber, 1908.  Affiant  asserts  that  he  has  per- 
sonally examined  the  records,  and  has  In 
hla  possession  copies  of  some  of  them,  but 
be  fails  to  attach  copies  to  his  affidavit  or 
give  any  reason  for  his  failure  to  do  so. 
The  affiant  further  asserts  that  defendant 
can  prove  certain  facts  by  one  Gowan,  the 
Northern  Pacific  agent  at  Custer,  and  certain 
other  facts  by  one  Goodwin,  who  was  In  de- 
fendant's employ  at  Custer  during  December, 
1908,  but  there  is  not  any  affidavit  by  ei- 
ther of  these  witnesses,  and  there  is  not  any 
excuse  offered  for  the  failure  in  this  respect 
as  to  the  witness  Gowan.  From  the  affidavit 
it  appears  that  Goodwin  is  somewhere  in  the 
state  of  Washington,  beyond  the  reach  of 
process  issued  from  a  court  of  this  state; 
and  it  Is  not  made  to  appear  that  there  is 
any  probability  that  his  testimony  can  be 
secured  for  another  trial  if  a  new  trial 
ihould  be  had.  In  fact,  It  does  not  appear 
I'rom  the  affidavit  that  Gowan  and  Goodwin 
were  not  present  at  the  trial  of  this  case,  or 
that  their  evidence  was  not  procurable  at 
that  time  (State  v.  Wakely,  43  Mont.  427.  117 
Pac.  95) ;    while  the  facts  disclosed  are  such 


as  to  Indicate  that  the  defeiidant  Eiie'w  at 
the  time  of  the  trial,  or  ought  to  have 
known,  that  Gowan  and  Goodwin  were  then 
In  possession  of  every  fact  which  It  is  now 
asserted  they  know. 

[7]  A  supplemental  affidavit  has  been  of- 
fered In  this  court,  but  it  cannot  be  consid- 
ered. In  appeal  cases  this  court  sits  as  a 
court  of  review,  and  we  are  bound  by  the 
record  as  It  was  made  in  the  court  below. 
Viewed  in  the  most  favorable  light,  the  affi- 
davit upon  motion  for  new  trial  contains 
nothing  but  hearsay,  and  that,  too,  without 
explanation.  In  Elliott  v.  Martin,  27  Mont. 
519,  71  Pac.  756,  this  court,  considering  a 
like  question,  said:  "The  court  did  not  err 
in  its  discretion  in  refusing  to  grant  a  new 
trial  on  the  affidavit  of  plaintiff  J.  A.  Elliott 
as  to  newly  discovered  evidence,  for  one  rea- 
son, at  least ;  that  is,  that  Elliott  neither  of- 
fered any  affidavits  of  the  witnesses  by 
whom  he  expected  to  prove  the  matters  re» 
ferred  to  in  his  affidavit,  nor  did  he  offer 
any  excuse  as  to  why  he  did  not  submit  the 
same."  In  State  v.  Matkins,  121  Pac.  881 
(decided  February  19,  1912,  not  yet  official- 
ly published),  we  had  occasion  to  consider  at 
length  an  application  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  For 
a  full  discussion  of  the  subject  a  reference 
to  the  opinion  in  that  case  will  suffice. 

[8]  Upon  consideration  of  the  record  be- 
fore ns,  we  are  led  to  repeat  the  language 
of  this  court  in  Landeau  v.  Frazler,  30  Mont. 
267,  76  Pac.  290,  approved  In  Orton  v.  Bend- 
er, 43  Mont  263,  115  Pac.  406,  as  peculiarly 
applicable  in  this  Instance:  "In  most  re- 
spects this  new  evidence  would  be  merely 
cumulative  and  of  an  Impeaching  nature. 
As  the  granting  or  refusing  of  a  new  trial 
upon  the  ground  of  surprise  or  newly  dLscov- 
ered  evidence  rests  largely  in  the  discretion 
of  the  trial  court,  and  as  the  record  does  not 
disclose  any  abuse  of  discretion  in  this  in- 
stance, the  ruling  of  the  court  below  will 
not  be  disturbed." 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


(43  Mont.  S4) 

WIIXOBURN  RANCH  CO.  v.  YEGEN  et  al. 
•(Supreme  Court  of  Montana.    March  22,  1912.) 

1.  JxiDQMENT  (I  143*)— Default— Opening- 
Grounds. 

The  defendant's  default  will  not  be  opened 
and  the  default  judgment  set  aside  for  a  mis- 
take of  law  on  his  part. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $S  269-291;    Dec.  Dig.  {  143.*] 

2.  Tbusts  (S  371*)— Followino  Trust  Prop- 
erty— ri.EADINO. 

A  complaint  in  an  action  not  brought  by 
the  trustee  against  a  person  alleged  to  have 
received  trust  property  with  knowledge  that  it 
was  a  part  of  the  trust  estate,  which  is  so 
indefinite  that  it  cannot  be  determined  who  the 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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beneficiary  of  the  trust  was,  or  whether  the 
trnst  had  terminated,  is  insufficient,  since  it 
does  not  show  that  the  plaintiff  is  entitled  to 
sue,  and  hence  a  default  judgment  on  such  a 
complaint  cannot  be  sustained  on  appeal. 

(Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Dig.  §§  588-599;   Dec.  Dig.  §  371.*] 

Appeal  from  District  Court,  Tellowatone 
County;  Geo.  W.  Pierson,  Judge. 

Action  by  the  WUlobum  Ranch  Company 
against  Christian  Yegen  and  Peter  Xegen. 
From  a  judgment  by  default  against  Peter 
Tegen  and  an  order  refusing  to  set  aside  the 
default,  be  appeals.  Reversed  and  re- 
manded. 

F.  B.  Reynolds,  of  Billings,  for  appellant 
M.  J.  Lamb,  of  Billings,  for  respondent 

HOLLOW  AY,  J.  This  action  was  com- 
menced on  July  19,  1911,  against  Christian 
Yegen  and  Peter  Yegen.  Summons  was  serv- 
ed upon  Peter  Yegen  on  August  17th.  On 
September  11th  bis  default  was  entered  for 
want  of  an  appearance.  The  action  was  dis- 
missed as  to  Christian  Yegen,  and  on  Septem- 
ber 15tb  plaintiff  made  proof  and  Judgment 
was  regularly  rendered  and  entered  against 
Peter  Yegen,  who  thereafter,  on  September 
27th,  moved  the  court  to  set  aside  the  judg- 
ment, open  the  default,  and  permit  him  to 
answer.  The  motion  was  supported  by  an 
affidavit  accompanied  by  a  proposed  answer. 
The  motion  was  denied,  and  defendant  Peter 
Yegen  has  appealed  from  the  judgment  and 
from  the  order  refusing  to  set  aside  the  de- 
fault 

[1]  1.  The  first  ground  of  the  motion  to  set 
aside  the  default  Is  a  mlstalce  on  the  part  of 
defendant  Peter  Yegen;  but  the  affidavit  dis- 
closes that  the  mlstalce  was  one  of  law,  not 
of  fact,  and  the  trial  court  properly  refused 
the  motion  on  that  ground.  Mantle  v.  Casey, 
31  Mont  408,  78  Pac.  591. 

2.  The  second  ground  of  the  motion  pre- 
sents the  same  question  as  the  appeal  from 
the  judgment,  viz.:  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? 

[2]  3.  The  complaint  alleges  that  on  No- 
vember 26,  1902,  G.  W.  Connlcic  was  In  pos- 
session of  a  section  of  land  and  128  shares  of 
the  capital  stocl^  of  the  Big  Ditch  Company, 
a  corporation,  under  a  contract  to  purchase 
the  same  from  Edward  G.  Bailey;  that  there 
was  then  due  on  the  purchase  price  of  such 
property  Installments  aggregating  $5,580,* 
with  Interest  at  7  per  cent,  per  annum,  the 
last  of  the  installments  to  become  due  April 
1,  190T.  It  Is  alleged  that  on  December  26, 
1902,  an  agreement  was  entered  Into  between 
Connicic  and  defendant  Christian  Yegen,  by 
the  terms  of  which  Connlck  transferred  his 
Interest  in  the  land  and  certificates  and  also 
transferred  other  personal  property  consist- 
ing of  horses,  farm  machinery,  etc.,  to  Chris- 
tian Yegen  upon  an  understanding  and  agree- 
ment that  Christian  Yegen  should  pay  the 


balance  due  on  the  Bailey  contract  as  the  in- 
stallments  became  due;  that  Christian  Y^;en 
should  be  allowed  Interest  on  the  sums  so 
paid  out  by  him  at  the  rate  of  1  per  cent  per 
month.  The  complaint  In  paragraph  3  then 
proceeds:  "That  It  was  further  provided 
that  said  Christian  Yegen  should  hold  said 
property  In  trust  until  such  time  as  the  pro- 
ceeds derived  from  the  rents  and  profits  of 
the  same,  or  a  sale  thereof  or  any  part  there- 
of as  the  said  G.  W.  Connlck  might  direct 
would  pay  out  all  indebtedness  on  said  land 
and  contract  and  that  thereupon  the  said 
Christian  Yegen  would  reconvey.  to  the  said 
O.  W.  Connlck,  his  heirs;  executors,  adminis- 
trators or  assigns  any  and  all  such  property 
as  might  remain  in  his  possession  after  such 
Indebtedness  might  be  paid."  It  Is  further 
alleged  that  by  direction  of  Connlck  Chris- 
tian Yegen  sold  and  transferred  to  Fratt  and 
O'Donnell  a  portion  of  the  land  mentioned, 
58  shares  of  the  capital  stock  of  the  Big 
Ditch  Company,  and  100  shares  of  the  capi- 
tal stock  of  the  High  Line  Ditch  Company; 
to  Robert  Connlck  a  portion  of  the  land,  22 
shares  of  the  stock  of  the  Big  Ditch  Com- 
pany, and  46  shares  of  the  stock  of  the  High 
Line  Ditch  Company;  and  to  this  plaintiff  a 
portion  of  the  land,  30  shares  of  the  stock  of 
the  Big  Ditch  Company,  and  46  shares  of  the 
stock  of  the  High  Line  Ditch  Company.  Par- 
agraph 7  of  the  complaint  reads  as  follows: 
"That  for  a  long  time  prior  to  the  29th  day 
of  September,  1908,  the  rents  and  profits  of 
said  lands  and  the  proceeds  derived  from  the 
sale  of  portions  of  said  lands  greatly  exceed- 
ed the  total  amount  expended  by  the  defend- 
ant Christian  Yegen  In  the  carrying  oat  of 
said  trust,  and  on  that  day  there  was  in  the 
hands  of  the  said  Christian  Yegen  a  large 
amount  of  money  due  this  plaintiff.  That  on 
or  about  the  29th  day  of  September,  1908, 
the  said  Christian  Yegen  paid  to  the  plaintiff 
the  sum  of  $4,000." 

It  is  alleged  that  about  December  4,  1907, 
Christian  Yegen  wrongfully,  unlawfully,  and 
fraudulently  transferred  and  delivered  to  the 
defendant  Peter  Yegen  20  [18]  shares  of  the 
capital  stock  of  the  Big  Ditch  Company,  and 
that  Peter  Yegen  now  holds  the  same  in  his 
own  name,  and  that  he  took  such  stock  with 
full  knowledge  that  the  same  was  a  part  of 
the  trust  estate.  It  is  alleged  that  about 
December  1,  1907,  G.  W.  Connlck,  for  value, 
sold,  assigned,  and  transferred  to  this  plain- 
tiff, a  corporation,  all  his  right,  title,  and  In- 
terest In  the  property  transferred  to  Chris- 
tian Yegen  together  with  all  fights  of  action 
which  he  then  had  against  the  defendants  or 
either  of  them.  A  demand  upon  and  refusal 
by  defendants  is  pleaded,  and  the  complaint 
concludes  with  a  prayer  that  plaintiff  be  ad- 
judged to  be  the  owner  of  the  20  [18]  shares 
of  capital  stock  of  the  Big  Ditch  Company: 
that  each  of  the  defeiidants  be  decreed  to  be 
a  trustee  of  the  stock  for  the  plaintiff;  that 
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defendants  be  required  to  transfer  the  stock 
to  plaintiff;  and  tbat  plalntUC  recorer  bis 
costs. 

The  theory  upon  which  the  complaint  pro- 
ceeds Is  that  the  trust  was  terminated  prior 
to  the  commencement  of  this  action,  and 
therefore  plaintiff,  as  the  owner  of  the  t^b- 
idue  of  the  estate,  can  sue  in  Its  own  right 
for  the  property  which  under  the  terms  of 
the  trust  agreement  was  to  be  turned  bad: 
upon  the  entire  falfillment  of  the  object  of 
the  trust;  but  the  complaint  is  fatally  de- 
fective in  failing  to  allege  facts  which  show 
that  the  trust  has  been  terminated.  There  is 
such  brief  reference  to  the  terms  of  the  trust 
agreement  contained  in  the  complaint  that  it 
is  difficult  to  determine  Just  who  was  intend- 
ed as  beneficiary,  within  the  meaning  of  sec- 
tion 5367,  ReTlsed  Codes.  If  .the  trust  was 
creoted  for  the  purpose  of  securing  to  Bailey 
the  unpaid  balance  due  him,  as  seems  most 
probable,  then  Bailey  could  take  advantage 
of  it  at  any  time  prior  to  its  rescission. 
Section  5388.  The  complaint  fails  to  show 
that  the  purpose  for  which  the  trust  was  cre- 
ated has  been  fulfilled.  It  Is  only  by  infer- 
ence tbat  It  can  be  said  to  allege  that  Chris- 
tian Yegen  has  paid  out  any  money  what- 
ever. His  duty  was  to  pay  Bailey  the 
amount  of  unpaid  installments  with  Interest; 
but  it  is  uncertain  from  the  complaint  wheth- 
er such  payments  were  to  be  made  from 
money  received  from  rents,  profits,  and  sales 
of  the  trust  property,  or  whether  Christian 
Yegen  was  to  make  the  payments  out  of  his 
own  private  funds.  At  most,  it  may  be  in- 
ferred that,  if  the  proceeds  from  rents,  prof- 
Its,  and  sales  of  trust  property  did  not  pro- 
duce funds  sufilcient  to  meet  the  installments 
as  they  became  due,  then  Christian  Yegen 
was  to  advance  money  sufficient  to  make  up 
the  deficit.  Under  the  terms  of  the  trust 
agreement  as  disclosed  in  paragraph  3  of  the 
complaint  quoted  above,  the  object  of  the 
trust  would  not  be  accomplished  in  any  event 
until  the  proceeds  from  rents,  profits,  and 
sales  of  trust  property  would  pay  the  In- 
debtedness against  the  property.  If  one  ob- 
ject of  the  trust  was  to  secure  to  Christian 
Yegen  his  compensation  as  trustee  by  way 
of  interest  on  moneys  advanced  by  him,  then 
the  object  of  the  trust  would  not  be  accom- 
plished until  this  had  been  done.  If  the  pur- 
pose of  the  trust  was  to  secure  Bailey  for 
the  unpaid  balance  due  him,  then  the  trust 
would  not  be  terminated  until  he  was  paid. 

It  Is  alleged  in  paragraph  7  of  the  com- 
plaint quoted  above  that  the  proceeds  from 
rents,  profits,  and  sales  exceeded  the  amount 
expended  by  Yegen;  but  It  fails  to  allege 
that  the  amount  received  by  him  was  suffi- 
cient to  pay  the  installments  due  to  Bailey 
or  to  reimburse  himself,  as  provided  in  the 
trust  agreement,  or  that  Bailey  has  been 
paid.  It  is  alleged  In  that  paragraph  that  on 
September  29,  1908,  Christian  Yegen  had  in 


his  possession  a  large  amount  of  money  be- 
longing to  plaintiff,  and  on  that  day  paid 
over  to  plaintiff  |4,000;  but  it  is  not  alleged 
that  this  money  was  derived  from  trust  prop- 
erty. If  such  was  its  source,  the  complaint 
fails  to  make  the  fact  apparent. 

The  complaint  Is  fatally  defective  In  fall- 
ing to  disclose  that  the  trust  had  been  termi- 
nated before  this  action  was  commenced,  and 
for  this  reason  the  judgment  and  order  are 
reversed,  and  the  cause  is  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

BEANTLT,  0.  J.,  and  SMITH,  J.,  concur. 


(46  Mont.  3M) 

STATE  V.  MORRIS. 

(Supreme  Court  of  Montana.     March  30, 
1912.) 

Physicians   and    Suboeons    (S   6*)— Infor- 
mation—Pbaotioino   Without  Authority 

~~  Variance 

While  Rev.  Codes,  §{  1591,  8644.  de- 
nouncing the  offense  of  practicing  medicine  or 
surgery  without  having  first  obtained  a  cer- 
tificate from  the  State  Board  of  Medical  Ex- 
aminers, yet,  where  an  information  charges 
that  the  oSende  consisted  in  the  giving  of  a 
particular  prescription,  a  conviction  can  be 
sustained  only  upon  proof  of  that  act. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  |{  6-11;  Dec.  Dig. 
S6.*] 

Appeal  from  District  Court,  Missoula 
County;   F.  C.  Webster,  Judge. 

F.  W.  Morris  was  convicted  of  practicing 
medicine  and  surgery  without  a  certificate 
from  the  State  Board  of  Medical  Examiners, 
and  appeals.    Reversed  and  remanded. 

Henry  C.  Stiff,  of  Missoula,  for  appellant. 
Albert  J.  Galen,  Atty.  Gen.,  and  W.  H.  Poor- 
man,  of  Helena,  for  the  State. 

HOLLOWAY,  J.  The  information  in  this 
case  charges  that  the  defendant,  without 
having  been  granted  a  certificate  to  practice 
medicine  In  this  state,  "did  •  *  •  pre- 
scribe and  direct  for  the  use  of  one  Emma 
Van  Orsdel,  a  person  then  and  there  afflicted 
with  a  certain  physical  ailment  of  the  body, 
to  wit,  sickness  resulting  from  pregnancy,  a 
certain  appliance  or  apparatus,  to  wit,  a  cer- 
tain surgical  instrument  commonly  known 
as  and  called  forceps.  •  •  • "  The  de- 
fendant was  convicted,  and  has  appealed 
from  the  judgment  and  from  an  order  deny- 
ing him  a  new  trial. 

The  offense  against  which  the  statute  (sec- 
tions 1591  and  8544,  Rev.  Codes)  is  directed 
is  practicing  medicine  or  surgery  without  a 
certificate  from  the  State  Board  of  Medical 
Examiners.  The  statute  is  in  very  broad 
and  general  terms,  but  the  pleader  undertook 
to  state  the  circumstances  of  the  offense  with 
unnecessary'  particularity,  and  in  doing  so 
confined  the  charge  to  a  single  act,  viz.,  the 
giving  of  a  particular  prescription,  and  the 
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evidence  offered  apon  the  trial  fails  entirely 
to  sustain  the  charge  thus  made. 

The  judgment  and  order  are  reversed,  and 
the  cau.se  Is  remanded. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 

(45  Mont.  269) 

RICHTER   et   al.  ▼.  LINDEN  et  ui. 

(Supreme  Court   of  Montana.     March  29, 
1912.) 

1.  Sales  (S  364*)— Remedies  of  Selleb— Ac- 
tion FOB  Pbice— Instructions. 

In  an  action  for  goods  sold,  where  de- 
fendant testified  that  he  was  to  pay  for  such 
poods  by  the  delivery  of  ice,  that  he  was  will- 
mg  to  perform,  but  that  plaintiff  bad  refused 
to  accept  the  ice,  it  was  reversible  error  to 
refuse  to  instruct  that,  if  this  was  true,  the 
verdict  should  be  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1065-1078;    Dec.  Dig.  |  364.»] 

2.  Tbial    (g    194*)— Instructions— Comment 
ON  Weight  of  Evidence. 

In  an  action  for  goods  sold,  defendant  tes- 
tified to  an  agreement  by  which  he  was  to  pay 
for  them  with  other  property.  The  court  was 
asked  to  charge  that,  if  the  jury  found  the  de- 
fendant's contention  to  be  correct,  their  verdict 
should'  be  for  him.  Held  that,  the  request  em- 
bodying a  correct  statement  of  the  law,  its 
refusal  could  not  be  justified  on  the  ground 
that  it  impliedly  commented  on  the  weight  of 
defendant's  evidence,  since,  even  if  this  were 
true,  no  other  witness  having  testified  to  the 
terms  of  the  agreement  as  claimed  by  the  de- 
fendant, the  jury  could  not  have  been  misled. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  413,  439-441,  446-454,  456-466;  Dec. 
Dig.  §  194;*  Negligence,  Cent.  Dig.  S|  356- 
360.] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Robert  Blchter  and  another,  do- 
ing business  as  the  Crystal  Ice  Company, 
against  Peter  Linden  jind  wife,  doing  busi- 
ness as  the  Oro  Flno  Ice  Company.  From  a 
Judgment  against  Peter  Linden  and  an  order 
denying  a  new  trial,  he  appeals.  Reversed 
and  remanded.  - 

J.  O.  Davles,  of  Butte,  for  appellant  Alex 
Macliel,  of  Butte,  for  respondents. 

BBANTLT,  C.  J.  Plaintiffs  brought  this 
action  as  copartners  doing  business  in  Butte, 
Mont,  under  the  firin  name  of  Crystal  Ice 
Company.  They  sought  to  charge  the  de- 
fendants, husband  and  wife,  as  copartners 
under  the  firm  name  of  Oro  Flno  Ice  Com- 
pany, for  a  balance  of  $274.71,  which  is  al- 
leged to  be  due  on  account  for  goods,  wares, 
and  merchandise  sold  and  delivered  to  de- 
fendants, no  part  of  which  had  been  paid. 
The  defendants  interposed  a  general  denial. 
At  the  close  of  plaintiffs'  evidence,  the  court 
directed  a  nonsuit  as  to  the  wife.  The  jury 
returned  a  verdict  against  the  defendant  Pet- 
er Linden  for  the  full  amount  claimed,  and 
jtidgment  was  entered  accordingly.  The  case 
comes  to  this  court  on  appeals  by  this  de- 


fendant from  the  Judgment  and  an  order 
denying  his  motion  for  a  new  trial.  Several 
assignments  of  error  are  made  by  counsel, 
but  only  one  of  them  demands  special  notice. 
The  evidence  Introduced  on  the  part  of 
plaintiffs  tended  to  show  the  following:  That 
tHe  defendant  Is  the  owner  of  an  ice  pond 
from  which  he  harvests  and  stores  ice  for 
sale;  that  prior  to  1907  he  had  been  leasing 
the  pond  to  plaintiffs  for  $800  per  year;  that 
during  the  year  1907  the  plaintiffs  had  pur- 
chased ice  from  him  at  the  rate  of  $2.50  per 
ton;  that  payment  was  made  to  blm  by  the 
delivery  of  ice  by  plaintiffs  to  certain  cus- 
tomers of  his,  with  the  agreement  that  he 
should  collect  the  current  bills  from  these 
customers  and  retain  the  amounts  of  them; 
that  at  the  beginning  of  the  year  1908  the 
defendant  was  informed  by  plaintiffs  that 
the  agreement  was  ended;  that  it  was  then 
agreed  that  plaintiffs  should  for  a  short  time 
longer  continue  deliveries  to  defendant's  cus- 
tomers as  theretofore  because  be  was  not 
then  In  a  situation  to  care  for  them,  and 
that  he  was  to  collect  the  current  bills  and 
pay  the  amounts  over  to  plalntiCFs,  retaining 
10  per  cent,  to  compensate  him  for  his 
trouble;  that  this  arrangement  was  continued 
up  to  the  end  of  June,  when  defendant  as- 
smned  charge  of  his  own  customers;  that 
defendant  accounted  for  all  amounts  collect- 
ed by  blm  .up  to  the  end  of  March,  bat  after 
that  time  he  ceased  to  account;  that  on  June 
29th  he  paid  plaintiffs  $50,  and  at  different 
times  sold  and  delivered  to  plaintiffs  150 
tons  of  ice  at  $2.50  per  ton;  that  these  sales 
were  made  outright  for  a  stipulated  price 
in  money;  and  that  defendant,  after  being 
given  credit  for  the  amount  due  for  ice  de- 
livered and  the  cash  payment  made,  was  in- 
debted to  the  plaintiffs  for  the  full  amount 
demanded.  The  defendant  Introduced  evi- 
dence tending  to  show  that  the  arrangement 
entered  Into  In  1907  was  at  the  beginning  of 
1908  renewed  to  cover  the  months  of  Janu- 
ary, February,  and  March;  that  on  April 
1st  It  was  agreed  that  the  arrangement 
should  be  continued  In  force  until  the  defend- 
ant could  take  charge  of  his  customers,  which 
be  did  at  the  beginning  of  July;  that  when 
the  last  agreement  was  made,  it  was  stipu- 
lated that  defendant,  though  collecting  as 
before,  should  not  pay  over  the  amount  of 
his  collections,  but  should  discharge  the  In- 
debtedness to  become  due  to  the  plaintiffs 
in  that  behalf  by  delivering  to  them  ice  as 
they  needed  it  at  any  time  prior  to  Januarj- 
1,  1909,  at  the  price  of  $2.50  per  ton: 
that  defendant  was  able  and  willing  at  any 
time  to  deliver  an  amount  sufficient  to  dis- 
charge the  balance  due  from  him  and  repeat- 
edly offered  to  do  so;  that  he  did  deliver 
150  tons,  but  that  plaintiffs  refused  to  allow 
him  to  malie  further  delivery.  lie  stated 
that  in  one  instance  plaintiffs  refused  to  ac- 
cept delivery  of  ice  actually  hauled  to  their 
place  of  business. 
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[1]  From  this  brief  summary  It  Is  apparent 
that  there  was  a  conflict  in  the  evidence  as 
to  what  the  terms  of  the  contract  were.  If 
the  plaintiffs'  theory  was  the  correct  one, 
they  were  entitled  to  recover;  on  the  other 
hand,  If  the  agreement  was  that  defendant 
should  reimburse  plaintiffs  for  the  amount 
collected  for  the  months  of  April,  May,  and 
June  by  delivery  of  Ice  'at  the  stipulated 
price,  they  coidd  not  recover  except  for  dam- 
ages, upon  allegation  of  the  agreement  as 
made  and  a  breach  of  it  by  the  defendant 
by  a  failure  to  perform  It  according  to  its 
terms.  Caark  v.  Plnney,  7  Cow.  (N.  Y.)  681; 
Cummins  t.  Dudley,  60  Cal.  383,  44  Am.  Rep. 
58;  Page  on  Contracts,  i  1392.  Parties  may 
stipulate  for  the  discharge  of  their  obliga- 
tions In  money  or  any  other  lawful  medium. 
The  office  of  the  court  is  to  ascertain  their 
Intent  and  understanding,  and  not  to  disre- 
gard the  agreement  which  they  themselves 
have  made.  If  it  was  the  agreement  that 
defendant  was  to  deliver  Ice  in  payment, 
plaintiffs  had  a  right  to  demand  Ice.  So  the 
defendant  had  the  right  to  acquit  himself  of 
his  obligation  by  delivering  ice.  Before  the 
breach  of  such  an  agreement  by  the  debtor, 
the  creditor  cannot  elect  to  have  payment 
made  In  money,  but  must  permit  an  acquit- 
tance by  the  debtor  under  the  terms  of  the 
agreement  Page  on  Contracts,  supra;  2 
Parsons  on  Contracts,  808,  809;  Ragland  ▼. 
Wood,  71  Ala.  145,  46  Am.  Rep.  305;  Drake 
V.  Harrison,  69  Wis.  99,  33  N.  W.  81,  2  Am. 
St  Rep.  717;  Pierce  v.  Marple,  148  Pa.  69, 
23  Atl..l008,  33  Am.  St  Rep.  808;  Roberts  v. 
Beatty,  2  Pen.  &  W.  <Pa.)  63,  21  Am.  Dec 
410. 

Counsel  for  defendants  requested  the  court 
to  submit  an  instruction  to  the  Jury,  which 
eml>odiea  the  rule  of  Uw  applicable  to  his 
theory  of  the  case,  as  follows:  "Peter  lin- 
den' claims  that  the  ice  so  delivered  to  his 
customers  by  the  plaintiffs  was  nnder  a  con- 
tract whereby  he  agreed  to  pay  for  the  same, 
and  the  plaintiffs  agreed  to  accept  payment 
for  the  same  In  ice  delivered  to  the  plain- 
tiffs by  him  at  the  rate  of  $2.50  per  ton  at 
any  time  prior  to  the  Ist  day  of  January, 
1909;  that  he,  Peter  Linden,  was  ready,  will- 
ing, and  able  at  all  times  to  perform  his 
part  of  the  contract  but  that  the  plaintiffs 
refused  to  accept  the  ice  in  payment  thereof 
from  him.  If  you  And  that  Peter  Linden's 
contentions  are  true,  you  are  Instructed  that 
your  verdict  should  be  for  the  defendant 
Peter  Linden  and  against  the  plaintiffs." 
It  was  prejudicial  error  to  refuse  to  give 
this  or  a  similar  Instruction;  for  the  defend- 
ant was  entitled  to  have  the  case  submitted 
to  the  Jury  so  as  to  permit  them  to  reach  a 
conclusion  upon  the  evidence  from  his  point 
of  view. 

[2]  Counsel  for  plaintiffs  suggest  that  the 
court  was  Justified  in  refusing  the  instruc- 
tion, because  the  expressions  "Peter  Linden 
flaims,"  etc.,  and  "if  you  find  Peter  Linden's 


contentions  are  true,"  etc.,  particularize  his 
testimony,  and  are  thus  implied  comments 
upon  the  weight  of  it  We  do  not  think  it 
subject  to  criticism  for  this  reason.  But 
even  so,  since  he  was  the  only  witness  who 
gave  testimony  tending  to  show  the  terms  of 
the  contract  to  be  as  be  claimed,  the  Jury 
could  not  have  been  misled  by  it.  Manifest- 
ly the  Jury  could  not  have  found  in  his  favor 
unless  they  believed  him;  and,  if  they  did, 
they  could  not  have  found  otherwise. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  triaL 

Reversed  and  remanded. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


(4E  Hont  281) 

DOLBNTY  V.  BROADWATER  COUNTY. 

(Supreme  Court  of  Montana.     March  26, 
1912.) 

1.  Taxation    (J   543*)— Patmbkt  of  Taxes 
trwDEB   Protest— Recovekt— Time  to   Sue. 

Under  Rev.  Codes,  t  2742,  as  amended  in 
1909  (liEwg  1909,  c.  135),  authorizing  actions 
for  the  recovery  of  taxes  paid  under  protest, 
if  brought  within  60  days  alter  November  30th 
of  the  year  in  which  the  taxes  were  paid,  and 
section  2743,  as  amended  in  1909,  authorizing 
a  person  to  appear  before  the  board  of  equali- 
zation and  contest  an  increased  assessed  val- 
uation, and  to  litigate  the  payment  of  taxes 
on  the  increased  valuation,  provided  the  action 
is  commenced  within  60  days  after  November 
30th  of  the  year  in  which  the  taxes  are  paid, 
an  action  for  the  recovery  of  taxes  paid  under 
protest  on  an  increased  valuation,  made  by  the 
board  of  equalization  over  the  protest  of  the 
taxpayer,  must  be  brought  within  the  time 
specified. 

[Ed,  Note. — For  other  cases,   see  Taxation, 
Cent  Dig.  §1  1006-1016;    Dec.  Dig.  {  543.*] 

2.  Statutes    (J    131*)   —  Corbtbuction  — 
Amendments. 

Where  an  amendatory  act  is  not  germane 
to  the  subject-matter  of  the  act  to  be  amend- 
ed, it  is  not  of  any  effect  as  an  amendment 

[Ed.   Note.— For   other   cases,  see  Statutes, 
Cent  Dig.  {  199;    Dec.  Dig.  {  131.*] 

3.  Taxation    (|   543*)— Payment   of  Taxes 
XTNDEB  Protesi>-Kecovebt— Time  to   Sue. 

The  provision  in  Rev.  Codes,  g  2743,  as 
amended  in  1909  (Laws  1909,  c.  135),  pre- 
scribing a  limit  of  time  for  bringing  an  action 
for  the  recovery  of  taxes  paid  under  protest, 
is  not  a  statute  of  limitation,  but  prescribes 
a  condition  on  which  the  right  to  sue  depends. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §{  1006-1016;    Dec.  Dig.  |  543.*] 

4.  Limitation  of  Actions  ({  180*) — ^Defens- 
es— Demurber. 

A  general  demurrer  does  not  raise  the 
question  of  the  bar  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §{  670-675;  Dec  Dig.  { 

5.  Taxation   (I  543*)— Recovebt  of  Taxes 
Paid  under  Protest— Statutory  Right. 

The  right  to  sue  for  taxes  paid  under  pro- 
test is  statutory,  and  the  statute  conferring 
the  right  may  nx  the  time  within  which  it 
must  be  exercised  and  the  grounds  on  which 
it  may  be  asserted;   and  compliance  with  such 


•For  «tlMr  «Mw  M*  same  topic  and  t«cUon  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  indezM 


Digitized  by 


Coogle 


920 


122  PACIFIC  REPORXBR 


(Mont 


coDditioos    !■   a   condition    precedent    to    the 
maintenance  of  an  action. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1006-1016;    Dec.  Dig.  §  643.*] 

6.  IjIMITation  op  Actions  (§§  1,  177*)— Op- 
ebatton  of  statute. 

TSIiere  a  statute  grants  a  right  which 
does  not  exist  at  common  law,  and  prescribes 
the  tisie  within  which  tlie  right  must  be  ex- 
ercised, the  limitation  imposed  does  not  affect 
the  remedy  merely,  but  is  of  the  essence  of  the 
right  itself;  and  one  seeking  to  enforce  the 
right  must  show  affirmatively  that  he  has 
brought  the  action  within  the  time  fixed. 

[Ed.  Note. — For  other  cases,  gee  Limitation 
of  Actions,  Cent  Dig.  $$  1-3,  663-666;  Dec 
Dig.  SS  1.  177.*] 

7.  CONSTITUTIONAI.     LaW      (8     190*)— RETBO- 

8PECTIVE  Laws. 

Where  a  right  to  sue  is  created  hj  stat- 
ute, which  prescribes  a  time  within  which  the 
right  must  be  exercised,  and  thereby  malies 
time  of  the  essence  of  the  right,  and  the  right 
is  lost  by  lapse  of  time,  the  Legislature  is 
prohibited  from  re-creating  the  right  by  Const, 
-art.  15,  S  13,  prohibiting  an^  law  retrospective 
in  its  operation,-  or  imposing  on  any  county 
a  new  liability  as  to  transactions  already 
passed. 

[Ed.  Note.^For  other  cases,  see  Constltn- 
tional  Law,  Cent  Dig.  §§  631-633;  Dec.  Dig. 
S  190.*] 

Appeal  from  District  Court,  Broadwater 
County;  W.  R.  C.  Stewart,  Judge. 

Action  by  Isabel  Dolenty,  as  executrix  of 
the  will  of  W.  B.  Dolenty,  deceased,  against 
Broadwater  County.  From  a  Judgment  for 
defendant,  rendered  on  sustaining  a  general 
demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. , 

Wight  &  Pew,  of  Helena,  for  appellant 
Albert  J.  Galen,  Atty.  Gen.,  and  W.  H.  Poor- 
man,  Asst  Atty.  Gen.,  for  respondent 

HOLLOWAY,  J.  This  action  was  brought 
to  recover  a  tax  paid  under  protest  A  gen- 
eral demurrer  to  the  complaint  was  sustain- 
ed, judgment  rendered  and  altered  for  de- 
fendant, nnd  plaintiff  appealed. 

The  complaint  alleges  that  the  only  solvent 
credits  ovnied  by  W.  B.  Dolenty  at  12  o'clock 
noon  on  the  first  Monday  in.  March,  1908,  or 
at  any  other  time  during  the  same  year, 
which  were  liable  to  taxation,  were  of  the 
value  of  $1,180,  and  no  more;  that  such 
credits  were  duly  listed  by  the  county  as- 
sessor for  taxation,  and  the  assessment  made 
upon  that  valuation;  that  thereafter  the 
board  of  equalization,  without  notice  to  Do- 
lenty, and  without  knowledge  on  his  part  of 
such  action  or  contemplated  action,  and  with- 
out making  any  investigation  or  hearing  any 
evidence,  decided  and  determined  that  Do- 
lenty's  assessment  of  solvent  credits  was  In- 
correct, incomplete,  and  false,  and  thereupon 
directed  the  county  assessor  to  assess  to  him 
solvent  credits  to  the  value  of  $19,785  in  ad- 
dition to  those  already  returned  and  listed; 
that  thereafter  Dolenty  appeared  before  the 
board,  protested  against  such  increase,  intro- 
duced evidence  to  show  that  his  original  as- 
sessment was  true  and  correct,  and  petitioned 


the  board  for  a  correction  of  such  assess- 
ment to  the  amount  originally  returned,  but 
that  the  board  refused  to  maite  any  reduc- 
tion, and  ordered  the  assessment,  as  amend- 
ed by  the  board,  to  stand  as  Doleuty's  as- 
sessment for  solvent  credits  for  that  year. 
It  Is  then  alleged  that  the  tax  levied  and  ex- 
tended upon  such  Increased  assessment 
amounted  to  $712.26;  that  this  tax  was  in- 
valid, and  was  paid  under  protest  This  ac- 
tion was  commenced  on  May  1,  1909. 

[1]  Conceding,  without  deciding,  some  of 
the  contentions  made  by  appellant,  and  we 
have  for  consideration  the  principal  question 
involved,  viz.:  Can  this  action  be  maintain- 
ed? Apparently  it  Is  insisted  that  this  ac- 
tion is  brought  under  section  2742  of  the  Re- 
vised Codes ;  and  It  is  urged  that  the  limita- 
tion found  In  section  2743  does  not  have  any 
application.  Section  2742,  as  it  appeared 
originally,  was  enacted  March  18,  1895,  and 
is  found  la  the  Political  Code  of  1895  as  sec- 
tion 4024.  At  that  time,  there  was  not  any 
provision  of  law  corresponding  to  section 
2743,  Revised  Codes.  In  1905  an  act  was 
passed  entitled  "An  act  to  amend  section 
4024  of  the  Political  Code  of  the  state  of 
Montana,  relating  to  the  protest  of  taxes,  and 
providing  for  an  action  at  law  to  recover 
taxes  paid  under  protest,  by  adding  thereto 
a  section  to  be  known  as  section  4024a,  re- 
lating to  assessment  and  collection  of  taxes." 
Laws  1905,  c.  108.  This  title  indicates  that 
it  was  the  intention  of  the  Legislature  to 
amend  section  4024,  Political  Code,  not  to 
enact  a  new  or  distinct  statute;  and  the 
amendment  thus  made,  or  the  principal  part 
of  it.  Is  now  found  In  the  Revised  Codes  of 
1907  as  section  2743.  Provision  bad  been 
made  in  section  3789,  Political  Code  (Rev. 
Codes,  I  2581),  for  notice  to  the  taxpayer 
whenever  the  board  of  equalization  contem- 
plated an  Increase  of  his  assessment  over  the 
amount  returned;  but  there  was  not  any 
provision  which  declared  what  the  effect  of 
a  failure  to  give  the  notice  would  have  upon 
the  tax  of  the  added  portion  of  the  assess- 
ment Manifestly  one  purpose  of  the  amend- 
ment of  1905  was  to  provide  for  like  notice 
whenever  the  assessor,  in  advance  of  the 
meeting  of  the  board,  contemplated  making 
an  Increase  of  such  assessment ;  and  anoth- 
er was  to  declare  that  if  the  assessment  was 
Increased,  either  by  the  Iward  or  the  assessor, 
and  the  taxpayer  was  not  given  an  opportuni- 
ty to  be  heard,  he  might  hare  the  tax  upon 
the  increase  adjudged  to  be  void,  if  he  paid 
under  protest  and  brought  his  action  under 
section  4024.  But  the  amendment  goes  fur> 
ther.  It  provides  that  whenever  any  person 
has  appeared  before  the  board  and  has  con- 
tested the  increase  of  his  assessment,  and  is 
aggrieved  at  the  final  action  of  the  l)oard,  be 
may  attack  the  tax  npon  the  Increase  in 
court,  in  an  action  brought  under  4024,  npon 
the  grounds  and  for  the  reasons  advanced  by 
him  before  the  board,  and  for  no  other  rea- 
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sons  and  upon  no  other  grounds.  This  was 
a  distinct  limitation  upon  the  right  which  he 
had  theretofore  enjoyed  under  4024  before 
the  amendment  went  into  effect.  But  the 
amendment  goes  still  further,  and  provides 
that  any  action  brought  to  recover  any  -tax 
paid  under  protest,  for  any  reasons  mention- 
ed in  the  amendment,  mnst  be  commenced  on 
or  before  November  30th  of  the  year  in 
which  the  tax  was  paid. 

[2]  It  Is  suggested  by  counsel  for  appellant 
that  the  phrase  "for  any  reasons  mentioned 
In  this  section"  limits  the  class  of  actions 
which  must  be  brought  on  or  before  Novem- 
ber 80th  to  actions  Instituted  to  recover  tax- 
es npon  the  increase  made  to  an  assessment 
by  the  assessor,  and  not  to  an  Increase  made 
by  the  board.  But  this  cannot  be  true. 
Aside  from  the  first  paragraph  of  the  amend- 
ment, the  act  very  clearly  discloses  that  It 
was  the  intention  of  the  Legislature  to  have 
it  apply  to  actions  brought  to  recover  a  tax 
paid  imder  protest,  whether  the  tax  was  np- 
on an  increase  of  the  assessment  made  by 
the  assessor  or  the  board,  and  whether  the 
taxpayer  had  been  given  notice  or  not.  The 
second  proviso  of  the  amendment  makes  this 
clear.  It  provides  the  tule  by  which  the  tax 
on  the  Increased  assessment  is  to  be  deter- 
mined "when  an  action  is  Instituted  to  re- 
cover any  tax  paid  under  protest  on  the 
ground  and  for  the  reason  that  the  valuation 
of  the  property  as  increased  by  the  board  of 
equalization  or  assessor,  is  an  overvaluation 
of  such  property."  If  the  act  of  1905  did  not 
amend  section  4024  -in  the  particular  which 
we  have  indicated,  it  did  not  amend  that 
seotlon  at  all,  and  the  expressed  purpose  of 
the  Legislature,  as  indicated  in  the  title  of 
the  act,  was  defeated;  for  it  is  elementary 
that.  If  the  amendatory  act  is  not  germane 
to  the  subject-matter  of  the  act  to  be  amend- 
ed, then  it  is  not  of  any  effect  whatever  as 
an  amendment    36  Cyc.  1056. 

As  a  further  argument  in  favor  of  the 
contention  just  noticed,  counsel  for  appel- 
lant direct  attention  to  the  fact  that  after 
these  provisions  had  been  carried  forward 
into  the  Revised  Codes  of  1907  as  sections 

2742  and  2743,  they  were  again  amended  by 
an  act  approved  March  10,  1909,  and  in  sec- 
tion 2742  there  was  inserted  the  proviso 
"that  any  action  instituted  to  recover  any 
tax  paid  under  protest  shall  be  commenced 
within  sixty  days  after  the  thirtieth  day  of 
November  of  the  year  in  which  such  tax 
was  paid"  (I^aws  1900,  p.  202);  while  section 

2743  was  amended  by  modifying  the  provi- 
sion, referred  to  above,  to  read:  "Provided, 
that  any  action  instituted  for  the  purpose 
of  recovering  any  tax  paid  under  protest 
for  any  of  the  reasons  mentioned  In  this  sec- 
tion shall  be  commenced  within  sixty  days 
after  the  thirtieth  day  of  November,  of  the 
year  in  which  such  tax  was  paid."  It  Is 
argued  with  much  force  that,  if  the  limita- 
tion In  section  2743  applied  to  actions  aris- 
ing under  2742,  then  there  was  not  any  rea- 


son for  this  amendment  to  2742,  and  tha£ 
by  making  the  amendment  the  Legislature 
In  effect  construed  the  provision  In  section 
2743  as  not  applying  to  actions  brought  un- 
der 2742;  and  at  first  blush  the  argument 
appears  forceful.  The  provision  of  section 
2743,  both  before  and  after  the  amendment 
of  1909,  applies  only  to  actions  brought  to 
recover  taxes  paid  under  protest  for  any  of 
the  reasons  mentioned  in  that  section;  while 
the  amendment  to  2742  applies  generally 
to  any  action  Instituted  to  recover  any  tax 
paid  under  protest.  Apparently  the  Legis- 
lature assuiued  that  taxes  might  be  paid 
under  protest  and  contested  for  reasons  oth- 
er than  those  referred  to  in  section  2743; 
and  it  was  for  the  purpose  of  covering  such 
cases  that  the  amendment  to  2742  was  made, 
and  a  uniform  rule  established  covering  ftll 
cases  of  actions  to  recover  taxes  paid  under 
protest.  This  construction  seems  reasona- 
ble; while  the  contention  of  appellant  is 
not  In  harmony  with  either  the  expressed 
declaration  of.  the  Legislature  or  the  mani- 
fest Intention  disclosed  in  2743  before  the 
amendment  of  1909  was  made.  Clearly  this 
action  is  brought  within  the  provisions  of 
section  2743.  The  ail^ations  of  the  com- 
plaint bring  the  action  squarely  within  that 
portion  of  the  section  which  reads:  "When 
any  person  has  appeared  before  the  county 
board  of  equalization,  and  has  contested  the 
increase  In  the  estimated  value  of  his  prop- 
erty, or  the  additions  of  other  property  to 
his  assessment  list,  and  Is  aggrieved  at  the 
final  action  of  the  board  In  making  or  al- 
lowing such  Increase  or  addition,  he  may.  In 
the  action  provided  for  in  said  section  2742 
(4024)  of  the  Political  Code,  contest  and  liti- 
gate the  payment  of  taxes  on  such  Increased 
valuation  or  added  property  list." 

[3-6]  It  is  Insisted  by  counsel  for  appel- 
lant that  the  provision  of  section  2743  which 
prescribes  a  limit  upon  the  time  for  bring- 
ing an  action,  even  If  applicable  to  cases 
arising  under  2742,  is  merely  a  statute  of 
limitation,  the  bar  of  which  cannot  be  raised 
by  a  general  demurrer  to  the  complaint.  If 
counsel  properly  characterize  the  provision, 
their  conclusion  is  correct.  It  is  the  rule 
In  this  state  that  a  general  demurrer  does 
not  raise  the  question  of  the  bar  of  the  stat- 
ute of  limitations.  But  we  are  of  opinion 
that  this  is  something  more  than  a  mere 
statute  of  limitation.  The  right  to  sue  for 
taxes  paid  under  protest  is  purely  statutory. 
Without  the  statute,  the  right  would  not 
exist.  The  same  statute  which  confers  the 
right,  fixes  the  time  within  which  it  must 
be  exercised  and  the  grounds  upon  which  the 
right  may  be  asserted.  To  one  situated  as 
Dolenty  was,  who  had  appeared  before  the 
board  and  had  been  unsuccessful  in  his  con- 
test there,  the  statute  prescribes  three  con- 
ditions to  his  right  to  maintain  an  action 
to  recover  back  the  taxes  paid  upon  the 
Increased  assessment,  viz. :  (1)  The  tax  mnst 
have  been  paid  under  protest;  (2)  he  must 
allege  the  same  grounds  of  complaint  in  his 
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action  as  be  nrged  before  tbe  board;  and 
(3)  he  must  have  commenced  his  action  on  or 
before  November  30th  of  the  year  In  which 
such  tax  was  paid.  There  is  not  any  dis- 
tinction made  as  between  these  several  pro- 
visions. If  the  existence  of  any  one  of  these 
facts  Is  a  condition  precedent  to  plaintlfF's 
right  to  maintain  her  action,  the  existence 
of  each  of  the  others  is  equally  so.  If  it 
appeared  from  the  complaint  that  plaintiff 
had  not  paid  tbe  tax  under  protest,  the  com- 
plaint would  not  state  a  cause  of  action 
under  tbe  statute.  If  It  appeared  that  plain- 
tiff bad  been  before  the  board,  but  had 
been  unsuccessful,  or  was  aggrieved  at  tbe 
final  action  of  the  board,  and  it  further  ap- 
peared from  the  complaint  that  the  grounds 
of  her  attack  in  the  action  were  different 
from  those  urged  before  the  board,  her  com- 
plaint would  be  fatally  defective  under  the 
statute.  We  do  not  see  any  reason  for  say- 
ing that  tbe  same  rule  should  not  apply  as 
to  the  third  provision;  and  when  It  appears 
that  the  action  was  not  brought  until  after 
November  30th  of  the  year  In  which  the 
tax  was  paid,  as  In  this  case,  tbe  plaintifiT 
thereby  discloses  that  she  has  not  the  rigbt 
to  prosecute  this  action.  The  state  has  pre- 
scribed the  conditions  upon  which  it  con- 
sents tbat  one  of  Its  counties  may  be  sued 
for  taxes  paid;  and  compliance  with  those 
conditions  is  a  necessary  condition  precedent 
to  an  exercise  of  the  right  thus  conferred. 
Haycraft  v.  United  States,  22  Wall.  81,  22 
L.  Ed.  738;  Hamner  v.  United  States,  13 
Ct.  CI.  7. 

[8]  The  rule  Is  well  settled  in  this  country 
that  whenever  a  statute  grants  a  right  which 
did  not  exist  at  common  law,  and  prescribes 
the  time  within  which  the  right  must  be  ex- 
ercised, the  limitation  thus  imposed  does  not 
affect  the  remedy  merely,  but  Is  of  the  es- 
sence of  the  right  itself,  and  one  who  seeks 
to  enforce  such  right  must  show  affirmatively 
tbat  he  has  brought  his  action  within  tbe 
time  fixed  by  tbe  statute;  and  if  be  falls  In 
this  regard  be  falls  to  disclose  any  right 
to  relief  under  the  statute.  25  Cyc.  1398; 
Bank  v.  Powhatan  Clay  Co.,  102  Va.  274, 
46  S.  E.  294,  1  Ann.  Cas.  83;  Lambert  v. 
Ensign  Mfg.  Co.,  42  W.  Va.  813,  26  S.  E. 
431;  Taylor  v.  Cranberry,  I.  &  C.  Co.,  94 
N.  C.  526;  The  Harrisburg,  119  U.  S.  199, 
7  Sup.  Ct.  140,  30  L.  Ed.  358 ;  IIlll  v.  Board 
of  Supervisors,  119  N.  Y.  347,  23  N.  E.  021. 

In  Finnell  v.  Southern  Kan.  Ry.  Co.  (C-  C.) 
33  Fed.  428,  the  court  said:  "There  is  also 
another  class  of  cases  In  which  a  cause  of 
action  which  does  not  exist  at  common  law 
is  created  by  tbe  laws  of  a  state.  Causes 
of  action  of  that  character  only  exist  in  the 
manner  and  form  and  for  the  length  of  time 
prescribed  by  the  statutes  of  the  state  which 
created  them." 

In  speaking  of  a  statute  very  similar  to 
the  one  now  before  us,  the  Supreme  Judicial 
Court    of    Massachusetts,    In    Wheatland    v. 


City  of  Boston.  202  Mass.  258,  88  N.  E.  769. 
said:  "It  Is  to  be  observed  that  this  Is  not 
a  mere  statute  of  limitations.  It  establishes 
certain  conditions  precedent  to  the  main- 
taining of  an  action  to  recover  back  a  tax. 
One- of  these  Is,  In  substance,  that  the  pay- 
ment must  have  been  made  under  protest 
or  under  certain  modes  of  compulsion  men- 
tioned In  the  statute;  the  other  is  that  tbe 
action  shall  have  been  brought  within  tbe 
time  specified.  Compliance  with  the  latter 
of  tbese  conditions  is  no  less  essential  to  the 
right  of  action  than  compliance  with  the 
former." 

[7]  The  principle  Involved  bere  is  analo- 
gous to  that  Invoked  In  adverse  aulta  insti- 
tuted under  section  2326,  U.  S.  Revised  Stat- 
utes (U.  S.  Comp.  St  1901,  p.  1430);  and. 
since  it  appears  that  this  action  was  not  com- 
menced on  or  before  November  30,  1908,  the 
plaintifT  falls  to  state  a  cause  of  actloa 
under  the-  statute,  unless  she  can  invoke 
the  benefit  attempted  to  be  conferred  by  the 
further  proviso  of  tbe  amendment  of  1909, 
which  reads  as  follows:  "And  provided  far- 
ther, that  In  all  cases  where  taxes,  licenses 
or  other  demands  have  been  paid  under  pro- 
test, during  the  year  1907  and  1908,  and  no 
suit  has  been  brought  to  recover  the  same, 
action  to  recover  the  same  as  herein  provided 
shall  be  brought  within  sixty  days  after  the 
passage  and  approval  of  this  act ;  and  if  not 
so  brought,  the  same  shall  l)e  forever  barred." 
If  tbe  provision  In  section  2743  is  a  statute 
of  limitations  merely  affecting  the  remedy, 
then  tbe  power  of  tbe  Legislature  to  waive 
any  advantage  under  it,  as  against  tbe  state, 
might  well  be  conceded;  but  as  we  have 
held  that  the  provision  does  not  affect  the 
remedy  merely,  but  Is  of  the  essence  of  the 
right  conferred,  the  power  of  tbe  Legisla- 
ture to  re-create  a  right  already  lost  is 
specifically  withheld  by  our  Constitution. 
Section  13,  art.  15,  reads  as  follows:  'The 
Legislative  Assembly  shall  pass  no  law  for 
the  benefit  of  a  railroad  or  other  corporation, 
or  any  individual,  or  assodatloii  of  Individ- 
uals, retrospective  in  its  operation,  or  which 
Imposes  on  the  people  of  any  county  or  mu- 
nicipal subdivision  of  the  state  a  new  lia- 
bility in  respect  to  transactions  or  consider- 
ations already  passed." 

The  Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  SMITH,  X,  concur. 


(45  Mont  335) 
STATE  ex  rel.  GILMORE  v.  DISTRICT 
COURT,  CUSTER  COUNTY,  et  aL 
(Supreme  Court  of  Montana.     April  1,  1912.) 

1.  Taxation    (S    856*)— iNHEBrrANCB  Tax- 
Nature. 

The  inheritance  tax  imposed  by  Rev. 
Codes,  §  7724,  is  not  a  tax  on  property,  but 
a  duty  imposed  by  the  state  on  the  risht  to 
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receire  property  by  testamentaiy  disposition, 
or  saccession,  or  by  a  deed  or  instrument  to 
take  effect  at  or  after  the  death  of  the  testa- 
tor or  grantor. 

[Ed.  Note. — For  other  oases,  see  Taxation, 
Cent.  Dig.  i  1673;   Dec.  Dig.  {  856.*] 

2.  Taxation    (8   864*)— Inueritancb    Tax— 
Pbopebty  Subject. 

Rev.  Codes,  S  7724,  imposing  a  tax  on  in- 
heritances, was  intended  as  a  revenue  meas- 
ure, and  should  be  construed  to  effectuate  this 
intent,  and  hence  all  estates  received  by  tes- 
tamentary disposition  or  under  the  law  of 
saccession  are  subject  to  the  tax,  unless  spe- 
cifically exempted. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $  1679;    Dec.  Dig.  S  864.*] 

3.  Taxation    (§    873*)— Inhebitance   Tax— 
Pbopebty  Subject. 

The  provision  of  Rev.  Codes,  i  7724,  Im- 
posing a  tax  on  inheritances,  that  any  estate 
which  may  be  valued  at  a  less  sum  than  $7,500 
shall  not  be  subject  to  any  tax  or  duty,  when 
the  beneficial  interest  or  income  passes  to  per- 
sons standing  in  specified  relationship  to  de- 
cedent, including  brothers  and  sisters,  refers 
to  the  value  of  the  entire  estate  or  interest  of 
the  decedent,  and  not  to  the  value  of  the  in- 
terest passing  to  any  particular  devisee,  lega- 
tee or  distributee,  and  hence  property  passing 
to  a  brother  or  sister  of  a  value  less  than 
$7,500  is  taxable,  where  the  whole  estate  is  Of 
a  value  exceeding  that  sum. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1689;   Dec  Dig.  §  873.*] 

Application  by  H.  N.  Gilmore,  as  adminis- 
trator, for  an  order  fixing  the  amount  of 
tlie  Inheritance  tax  on  the  estate  of  W.  8. 
GUmore,  deceased.  To  review  the  order 
of  the  district  court  therein,  the  adminis- 
trator brings  certloi^arl.     Affirmed. 

H.  A.  De  Lima  and  Geo.  W.  Farr,  both  of 
Miles  City,  for  relator.  Albert  J.  Galen, 
Atty.  Gen.,  and  W.  S.  Towner,  Asst  Atty. 
Qea.,  for  respondents. 

BRANTLT,  C.  J.  Certiorari  to  the  dis- 
trict court  of  Custer  county.  Samuel  Gil- 
more  died  Intestate  in  Custer  co.unty  on 
August  18,  1904.  His  entire  estate,  as  ap- 
praised, was  of  the  value  of  $43,664.72.  Of 
this  $^0,302.22  consisted  of  personal  proper- 
ty. After  the  payment  of  the  debts  of  the 
decedent  and  expenses  of  administration 
there  remained  personalty  consisting  of  cash 
and  property  of  the  clear  value  of  $10,772.- 
27,  distributable  among  the  four  surviving 
brothers  and  sisters  of  the  decedent  On 
May  29,  1811,  the  estate  being  ready  for 
distribution,  upon  application  by  the  ad- 
ministrator for  an  order  fixing  the  amount 
of  the  inheritance  tax,  if  any,  to  be  paid 
by  him,  the  district  court  held  that  the  real 
estate  was  not  subject  to  any  tax,  but  that 
the  personal  property  was  subject  to  a  tax 
at  the  rate  of  $1  per  hundred,  and  ordered 
the  administrator  to  pay  to  the  treasurer 
ot  Custer  county  $107.72,  the  'amount  so 
found  to  be  due  upon  the  balance  to  be  dis- 
tributed, with  interest  thereon  from  the 
date  of  the  death  of  the  decedent  until  the 
date   of   payment.     The    administrator    be- 


ing advised  that  since  the  law  Imposes  the 
tax  upon  the  distributive  shares,  and  not 
upon  the  gross  amount  of  the  personal  es- 
tate, and  since  each  of  the  shares  is  less  in 
amount  than  $7,500,  the  tax  was  improperly 
Imposed,  and  instituted  this  proceeding  to 
have  the  order  annulled. 

There  is  thus  presented  the  single  question 
whether  the  payment  exacted  by  the  stat- 
ute is  to  be  computed  upon  the  clear  value 
of  the  estate  to  be  distributed,  or  upon  the 
distributive  shares  or  legacies,  as  the  case 
may  be.  In  other  words,  the  question  is, 
whether  the  exemption  of  $7,500  is  to  be 
construed  as  referring  to  the  distributive 
shares  instead  of  the  clear  value  of  the  es- 
tate. If  the  contention  of  counsel  for  rela- 
tor is  maintainable,  the  tax  in  question  was 
improperly  imposed,  and  the  order  must  be 
set  aside.  To  determine  this  question,  It  be- 
comes necessary  to  examine  the  portion  of 
the  statute  making  the  imposition  and  to 
ascertain  the  purpose  which  the  legislature 
Intended  to  accomplish  by  its  enactment 
The  portion  of  it  which  it  is  necessary  to 
construe  is  the  following:  "Sec.  1.  After 
the  passage  of  this  act,  all  property  which 
shall  pass  by  will  or  by  the  intestate  laws 
of  this  state,  from  any  person  who  may  die, 
seised  or  possessed  of  the  same,  while  a 
resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  of  this  state,  at  the  time 
of  his  death,  which  property,  or  any  part 
thereof,  shall  be  within  this  state,  or  any  In- 
terest therein  or  income  therefrom,  which 
shall  be  transferred  by  deed,  grant,  sale 
or  gift  made  in  contemplation  of  the  death 
of  the  grantor  or  bargainor,  or  Intended  to 
take  effect  in  possession  or  enjoyment  after 
such  death  to  any  person  or  persons,  or  to 
any  body  politic,  corporate,  in  trust  or  other- 
wise, or  any  property,  which  shall  be  In  this 
state  or  the  proceeds  of  all  property  out- 
side of  this  state,  which  may  come  into  this 
state,  and  which  may  be  or  should  be  distrib- 
uted In  this  state  to  any  such  heirs,  devisees 
or  legatees,  by  reason  whereof  any  person 
or  corporation  shall  become  beneficially  en- 
titled in  possession  or  expectancy,  to  any 
such  property,  or  to  the  Income  thereof,  oth- 
er than  to  or  for  the  use  of  his  or  her 
father,  mother,  husband,  wife,  lawful  issue, 
brother,  sister,  the  wife  or  widow  of  the 
son,  or  the  husband  of  a  daughter,  or  any 
child  or  children  adopted  as  such  in  con- 
formity with  the  laws  of  the  state  of  Mon- 
tana, and  any  lineal  descendant  of  such 
decedent  bom  in  lawful  wedlock,  shall  be 
and  is  subject  to  a  tax  of  five  dollars  on 
every  hundred  dollars  of  the  market  value 
of  such  property,  and  at  a  proportionate 
rate  for  any  less  amount,  to  be  paid  to  the 
treasurer  of  the  proper  county  hereinafter 
defined  for  the  use  of  said  county  and  state 
in  the  proportions  hereafter  stated;  and  alt 
administrators,  executors  and  trustees  shall 
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be  liable  for  any  and  all  such  taxes  until 
the  same  have  been  paid  as  hereinafter  di- 
rected. When  the  beneficial  Interests  to 
any  personal  property  or  income  therefrom 
shall  pass  to  or  for  the  use  of  any  father, 
mother,  husband,  wife,  child,  brotljer,  sister, 
wife  or  widow  of  the  son,  or  the  husband  of 
a  daughter,  or  any  child  or  children  adopted 
as  such  In  conformity  with  the  laws  of  the 
state  of  Montana,  or  to  any  person  to  whom 
the  deceased,  for  not  less  than  ten  years 
prior  to  death,  stood  in  mutually  acknowl- 
edged relation  of  a  parent,  or  to  any  lineal 
descendant  bom  In  lawful  wedlock ;  in  every 
such  case  the  rate  of  tax  shall  be  one  dol- 
lar on  every  hundred  dollars  of  the  clear 
market  value  of  such  property,  and  at  and 
after  the  same  rate  for  every  less  amount, 
provided  that  an  estate  which  may  be  val- 
ued at  a  less  sum  than  seventy  five  hundred 
dollars  shall  not  be  subject  to  any  such 
tax  or  duty.  In  all  other  cases  the  rate 
shall  be  fire  dollars  on  each  and  every  hun- 
dred dollars  of  the  clear  market  value  of 
all  property  and  at  the  same  rate  for  any 
amount,  provided  that  an  estate  which  may 
be  valued  at  a  less  sum  than  five  hundred 
dollars  shall  not  be  subject  to  any  such  du- 
ties or  tax;  provided,  further,  that  said  tax 
shall  be  levied  and  collected  upon  the  In- 
crease of  all  property  arising  between  the 
date  of  death  and  the  date  of  the  decree  of 
distribution,  and  upon  all  estates  which  have 
been  probated  before,  and  shall  be  distribut- 
ed after  the  passage  and  taking  effect  of 
this  act."  Session  Laws  1897,  p.  83;  Rev. 
Codes,  S  7T24. 

[1]  Although  this  provision  has  several 
times  been  examined  upon  questions  touching 
Its  validity  on  constitutional  grounds  and  to 
ascertain  its  meaning  in  other  particulars, 
the  question  now  before  us  Is  entirely  new. 
The  nature  of  the  imposition  was  consider- 
ed In  Gelsthorpe  v.  Fumell,  20  Mont.  299,  51 
Pac.  267,  39  L.  B.  A.  170.  The  conclusion 
was  reached  that  it  is  not  a  tux  upon  prop- 
erty, but  a  duty  imposed  by  the  state  upon 
the  right  to  receive  property  by  testamentary 
disposition  or  succession,  or  by  any  deed  or 
instrument  to  take  effect  at  or  after  the, 
death  of  the  testator.  That  such  is  the  na- 
ture of  the  imposition  has  been  assumed  or 
affirmed  by  later  decisions.  Hinds  v.  Wil- 
cox, 22  Mont.  4,  55  Pac.  355;  In  re  Tuohy's 
Estate,  35  Mont  431,  90  Pac.  170;  State  ex 
rel.  Floyd  v.  District  Court,  41  Mont.  357, 
109  Pac.  438.  The  last  case  Is  supposed  by 
some  of  the  district  judges  to  be  in  conflict 
with  the  earlier  decisions,  in  that  it  seems 
to  hold  that  the  Imposition  is  upon  the  right 
to  make  disposition  rather  than  upon  the 
right  to  receive  or  take;  but  that  this  notion 
Is  erroneous  is  apparent  when  attention  is 
given  to  the  questions  which  were  considered 
and  decided.  It  was  conceded  by  counsel  for 
relator  that  the  tax  in  question  in  that  case 
was  properly  imposed  if  the  statute  applies 
to  estates  of  nonresidents.    The  questions  in- 


volved were:  (1)  In  ancillary  administration 
proceedings  in  this  state  must  distribution 
be  made  by  the  state  court,  or  must  the  an- 
cillary administrator  or  executor  deliver  the 
whole  of  the  estate  to  the  foreign  executor; 
and  (2)  whether  the  statute  provides  a  means 
by  which  the  tax  may  be  ascertained  and 
collected.  It  is  true  that  remarks  made  dur- 
ing the  discussion  of  the  first  question  indi- 
cate an  opinion  that  the  imposition  is  upon 
the  interest  of  the  testator,  .intestate,  or 
grantor,  and  not  upon  the  legacies  or  distribu- 
tive shares;  but  there  is  nothing  said  indi- 
cating a  change  of  the  court's  views  as  to 
the  nature  of  the  Imposition  as  stated  in 
previous  decisions,  or  the  basis  upon  which 
the  tax  must  be  computed.  In  none  of  the 
previous  decisions  was  the  question  now  un- 
der consideration  involved. 

[2]  The  statute  is  ambiguous  In  many  of 
its  expressions.  It  is  difficult  to  ascertain 
what  the  Legislature  intended  to  designate 
as  the  basis  of  computation.  That  it  was 
Intended  to  be  a  revenue  measure  is  clear, 
not  only  from  the  fact  that  it  was  enacted 
at  a  time  when  there  was  need  for  addition- 
al public  revenue,  but  also  from  the  fact  tliat 
the  collections  made  under  It  are  devoted 
generally  to  the  support  of  the  state  and 
county  governments.  Such  a  construction 
must,  therefore,  be  given  it  as  will  render  it, 
so  far  as  may  be,  effective  for  this  purpose; 
and  since  all  property,  with  the  exceptions 
mentioned,  is  made  subject  to  the  tax,  the 
rule  is  to  be  observed  that  all  estates  receiv- 
ed by  testamentary  disposition  or  under  the 
law  of  succession  are  subject  to  the  Imposi- 
tion, except  so  far  as  they  are  specifically  ex- 
empted. 

[3]  In  the  construction  of  such  statutes 
the  question  has  generally  been,  as  here, 
whether  the  exemptions  made  refer  to  the 
estate  of  the  decedent  or  to  the  share  of  tbe 
legatee  or  distributee.  Our  statute  Is  model- 
ed after  the  law  of  New  Tork  enacted  in 
1885  g.aws  1885,  c.  483).  State  ex  reL  Floyd 
V.  District  Court,  supra.  The  court  of  last 
resort  of  that  state,  in  considering  the  words 
"estate"  and  "property,"  used  In  the  same 
connection  as  they  are  used  in  our  own  act, 
construed  them  as  referring  to  specific  lega- 
cies or  distributive  shares,  and  not  the  whole 
estate,  unless  the  whole  descended  to  col- 
laterals. In  re  Cager,  111  N.  Y.  344,  18  N. 
E.  866;  In  the  Matter  of  Howe^  112  N.  T. 
100,  19  N.  E.  613,  2  L.  R.  A.  825.  In  the  lat- 
ter case  it  was  said  with  reference  to  a  lim- 
itation of  $500,  where  our  statute  fixes  it  at 
$7,500:  "We  think  that  applies  to  the  portion 
of  the  property  passing  to  the  legatee  or 
devisee,  and  not  to  the  whole  estate  left  by 
the  testatrij:.  The  tax  is  not  imposed  upon 
the  estate  of  which  she  was  seised  or  pos- 
sessed, but  only  upon  so  much  of  it  as  passes 
to  certain  persons,  not  all  persons  or  any 
person;  and,  although  the  executor  Is  requir- 
ed to  pay  the  tax,  he  Is  to  deduct  it  from 
the  particular  legacy,  and  cannot  'deliver  or 
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be  comi)ened  to  deliver  any  specific  legacy  or 
property  subject  to  tar  to  any  person  until 
be  sball  have  collected  the  tax  thereon.'" 
In  a  revisiou  ot  this  act  and  later  amenda- 
tory provisions  in  1892,  by  what  Is  known  as 
the  "Transfer  Tax  Act"  (Laws  1892,  c.  399), 
the  Legislature  added  a  section  declaring 
that  the  words  "estate"  and  "property,"  as 
used  in  the  revision,  should  be  taken  to  mean 
the  "prop^y  or  Interest  of  the  testator,  in- 
testate, grantor,  bargainor  or  vendor  passing 
or  transferred,  ♦  •  •  and  not  as  the 
property  or  Interest  therein  passing  or  trans- 
ferred to  Individual  legatees,  devisees,  heirs, 
next  of  kin,  grantees,  donees  or  vendees" — 
thus  showing  a  purpose  to  obviate  the  in- 
terpretation given  to  );hese  terms  by  the 
court  In  the  cases  cited.  This  indicates,  per- 
suasively at  least,  that  it  was  the  purpose  of 
the  Legislature  when  It  formulated  the  act 
that  these  terms  should  be  given  the  mean- 
ing assigned  to  them  in  the  later  act.  In 
any  event,  the  appellate  court  In  construing 
the  new  enactment  held  that,  while  the  the- 
ory of  the  tax  theretofore  defined  as  an  im- 
position upon  the  right  to  take  or  receive  by 
testamentary  disposition  or  succession  re- 
mained unchanged  by  the  later  legislation, 
the  whole  estate  disposed  of  must  be  made 
the  basis  of  computation.  Instead  of  the 
share  of  the  legatee  or  distributee.  Matter 
of  Hoffman.  143  N.  T.  62,  37  N.  B.  637.  The 
statute  of  1887  (P.  L.  79)  of  Pennsylvania  is 
very  similar  to  the  New  York  statute  of  1885, 
and  hence  to  our  own.  In  the  general  desig- 
nation of  the  subjects  to  which  the  act  ap- 
plies, It  employs  the  expression  "all  estates 
of  every  kind  passing  from  any  person  by 
will,"  etc.,  whereas  our  act  uses  the  expres- 
sion, "all  property  which  shall  pass  by  will," 
etc.  '  The  clause  providing  for  the  exemption 
except  in  the  amount  named  Is  the  some  as 
that  employed  In  our  own  statute.  In  the 
case  of  Howell's  Estate,  147  Pa.  164,  23  Atl. 
403,  It  was  contended  that  the  expression 
"all  estates"  referred  to  legacies  and  distrlb' 
utlve  shares,  and  not  to  the  clear  value  of 
the  estate  of  the  decedent.  The  court  refused 
to  sustain  the  contention  and  held  that  the 
liability  for  the  tax  was  to  be  ascertained, 
not  by  the  amount  of  the  legacy  or  distribu- 
tive share,  but  by  the  clear  value  of  the  es- 
tate passing  to  the  persons  or  bodies  .corpo- 
rate not  exempt  from  taxation.  The  term 
"estate"  is  not  in  popular  parlance  more  com- 
prehensive in  meaning  than  the  term  "prop- 
erty." As  used  in  our  statute,  the  two  seem 
to  be  synonymous,  and  so  the  Pennsylvania 
conrt  held  in  the  case  cited. 

There  are  many  ambiguities  found  in  the 
different  sections  of  the  act.  Some  of  the 
expressions  employed  sustain  the  earlier 
view  of  the  conrt  of  New  York,  and  others 
the  contrary  view.  For  Illustration:  In 
8(K-tion  1  an  exemption  Is  mnde  of  estates 
which  may  be  valued  at  a  less  sum  than 


$600.  So,  also,  the  Increase  in  tibe  value  of 
all  property  is  made  subject  to  the  tax.  So 
are  made  subject  to  it  all  estates  which 
have  been  probated  before,  and  shall  be 
distributed  after,  the  passage  and  taking 
effect  of  the  act.  In  f  jtion  8,  when  a  be- 
quest or  devise  is  made  to  the  executor  or 
trustee,  in  lieu  of  commissions  and  allow- 
ances, or  he  is  made  residuary  legatee,  the 
bequest  or  devise  is  subject  to  the  tax  if  it 
exceeds  a  reasonable  compensation.  By  sec- 
tion 4  the  tax  is  due  and  payable  at  the 
date  of  the  death  of  the  decedent.  Section 
6  requires  the  executor,  administrator,  or 
trustee  having  in  charge  a  legacy  or  trust 
to  deduct  the  tax  from  it  or  collect  it  from 
the  legatee  or  person  entitled.  Under  sec- 
tion 7  the  executor,  administrator,  or  trus- 
tee has  power  to  sell  property  of  the  deced- 
ent to  obtain  funds  to' pay  the  tax.  These 
provisions  are  sufficient  for  lUuatrative  pur- 
poses. In  view  of  the  nunifest  purpose  of 
the  legislation,  we  think  the  terms  "proper- 
ty" and  "estate,"  as  used  in  the  section 
supra,  should  be  assigned  the  meaning  giv- 
en them  by  the  Legislature  of  New  York 
and  by  the  Pennsylvania  court,  and  that 
the  uncertainties  and  ambiguities  found  in 
the  sections  of  the  act  providing  the  means 
of  administration  should  be  so  resolved-  as 
to  harmonize  them  With  this  purpose.  Oth- 
erwise, as  a  revenue  measure,  the  legisla- 
tion would  fail  in  effective  accomplishment 
because  the  tax  conld  in  almost  all  cases  be 
entirely  averted. 

We  are  aware  that  other  courts  have 
reached  a  different  conclusion  upon  similar 
statutes  (People  v.  Koenig,  37  Colo.  283,  85 
Pac.  1129,  11  Ann.  Cas.  140;  Knowlton  v. 
Moore.  178  U.  S.  41,  20  Sup.  Ct.  747,  44  U 
Ei.  969) ;  but  the  view  which  we  have 
adopted  seems  to  be  more  in  harmony  with 
the  policy  of  the  enactments.  We  appre- 
hend that  no  difficulty  will  be  encountered 
In  computing  the  tax.  It  was  said  In  State 
ex  rel.  Floyd  v.  IMstrlct  Court,  supra:  "It 
may  be  that,  when  the  time  comes  to  fix  the 
amount  to  be  paid,  a  part  of  It  will  have 
to  be  fixed  at  one  rate  and  a  part  at  anoth- 
er, according  as  the  relationship  of  the 
legatees  to  the  testator  is  made  to  appear. 
Such  a  proportion  of  the  amount  as  will  go 
to  the  favored  class,  if  any  of  the  legatees 
fan  within  that  class,  will  be  subject  to  the 
tax  at  the  lower  rate,  and  the  rest  at  the 
higher  rate;  but  these  proportions  will  be 
easily  ascertainable  when  the  facts  appear." 
This  view  leaves  the  tax  still  a  duty  upon 
the  privilege  of  taking  or  receiving,  but  at 
the  same  time  it  renders  the  legislation  ef- 
fective for  the  purpose  for  which  It  was 
enacted. 

The  order  of  the  -district  court  is  affirmed. 

SMITH  and  HOLLOW  AY,  33^  concur. 
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(32  Okl.  640) 

CHICAGO,  R.  I.  &  P.  R¥.  CO.  v.  BARONI. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.     Rehearing  Denied  April  9,  1912.) 

(Syllabut  hy  the  Court.) 

1.  Railroads  (J  327*)— Accident  at  Cboss- 
iNQ — Dunr  TO  Stop. 

In  an  action  for  injuries  received  at  a 
railroad  crossing,  it  is  not  error  for  the  court 
to  refuse  to  charge  the  jury,  as  matter  of  law,' 
that  it  is  the  duty  of  the  plaintiff  to  stop  be- 
fore going  upon  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §$  1043-1056;   Dec  Dig.  $  327.»] 

2.  Railboads  (§  325*)— Accident  at  Cbosb- 

ING  —  CONTBIBUTOBT  NEOLIOENOK  —  AOE  OF 

Plaintiff. 

In  an  action  for  injuries  received  at  a  rail- 
road crossing,  where  the  plaintiff  is  an  infant 
nine  years  old,  it  is  not  error  for  the  court,  in 
instructing  upon  the  question  of  contributory 
negligence,  to  permit  the  jury  to  talte  into  con- 
sideration the  age,  experience,  and  maturity  of 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  •  see  Railroads, 
Cent  Dig.  §f  1029-1036;   Dec.  Dig.  {  325.*] 

3.  Constitutional  Law  (|  23*)— Retboao- 
tive  Operation  of'  Constitution — Unan- 
imous Vebdict. 

Where  the  cause  of  action  arose  before  the 
adoption  of  the  Constitution,  but  suit  was  not 
filed  until  afterwards,  the  constitutional  pro- 
vision permitting  a  verdict  to  be  returned  by 
three-fourths  of  the  jurors  applies. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §  20;  Dec.  Dig.  {  23.*] 

4.  New  Tbial  (§  157*)— Hearing— Abbbncb 
OF  Malice— Reopening — Order. 

When  a  motion  for  new  trial  is  filed  at 
one  term,  the  hearing  thereon  is  continued  to 
the  next,  a  day  is  set  at  the  next  term  for 
hearing  motions,  notice  thereof  is  given,  and 
counsel  are  not  present  when  the  motion  is 
reached  on  the  regular  call  of  the  docket,  and 
when  thus  reached  the  court  passes  on  the 
motion,  and  afterwards,  during  the  same  day, 
counsel  appear  and  request  leave  to  argue  the 
motion,  it  is  not  an  abuse  of  judicial  discre- 
tion for  the  court  to  deny  the  request. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  a  314,  317,  318;  Dec.  Dig.  |  157.*] 

6.  Appeal  and  Ebbob  (J  1064*)— Instruc- 
tions—Refusal. 

When  the  instructions,  as  given  by  the 
court,  are  correct,  and  the  instructions  in  the 
form  requested  by  the  losing  party  are  proper- 
ly refused,  the  cause  will  not  be  reversed  for 
lack  of  fullness  in  the  instructions  as  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4219,  4221^224;  Dec 
Dig.  S  1064.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pittsburg  Coun- 
ty ;    Preslie  B.  Cole,  Judge. 

Action  by  Augustus  Baronl,  by  his  next 
friend,  Caton  Baronl,  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  to 
recover  damages  on  account  of  personal  In- 
juries. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

C.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
Allen  Wright,  all  of  El  Reno,  for  plaintiff  in 
error.  Wallace  Wilkinson, -of  McAlester,  for 
defendant  in  error. 


AMES,  0.  The  error  discussed  in  the 
brief  of  the  plaintiff  in  error,  hereafter  re- 
ferred to  as  defendant,  is  that  the  trial 
court  erred  in  overruling  the  motion  for  new 
trial,  and  under  this  assignment  it  is  argued 
that  the  court  erred  in  refusing  an  instruc- 
tion requested  by  the  defendant:  in  giving 
an  Instruction  contained  in  the  charge;  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence; that  it  was  error  to  permit  a  ma- 
jority verdict  to  l>e  returned;  and  tliat  the 
court  erred  In  refusing  to  hear  argument  of 
counsel  on  the  motion  for  new  trial. 

The  plaintiff,  a  nine  year  old  boy,  alleged 
that  he  was  injured  by  the  defendant  at  a 
railroad  crossing;  that  the  defendant  was 
negligent  in  operating  its  train  at  an  exces- 
sive speed,  and  In  failing  to  give  crossing 
signals.  The  answer  was  a  general  denial 
and  a  plea  of  contributory  negligence.  The 
evidence  of  the  plaintiff  tended  to  show  that 
the  accident  occurred  at  a  crossing,  and 
that  the  defendant  failed  to  give  the  cross- 
ing signals;  while  the  cross-examination  of 
the  plaintUTs  witnesses  and  the  evidence  of 
the  defendant  tended  to  show  that  the  ac- 
cident occurred  on  the  private  right  of  way 
of  the  defendant,  and  not  at  a  crossing ;  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  that  the  aigineer  and  fireman 
of  the  defendant  never  saw  the  plaintiff  at 
all;  that  the  accident  was  not  caused  by 
the  engine,  but  happened  by  reason  of  the 
plaintiff  falling  from  or  by  the  side  of  the 
train. 

The  court  instructed  the  jury  that  if  the 
accident  happened  on  the  private  right  of 
way  the  plaintiff  was  not  entitled  to  re- 
cover, fairly  presented  In  his  Instructions 
the  defendant's  theory  of  the  case,  and  no 
complaint  is  made  about  these  instructions. 

It  is  claimed,  however,  that  the  court  erred 
In  refusing  to  give  the  following  instruc- 
tion: "The  court  instructs  you  that  a  rail- 
road track  is  in  itself  a  warning  of  danger 
to  those  about  to  go  upon  it,  and  that  It 
Is  the  duty  of  those  about  to  cross  a  rail- 
road track  to  stop,  look,  and  listen  to  as- 
certain it  there  Is  a  present  danger  in  cross- 
ing. And  if  you  find  that  the  plaintiff, 
Augustus  Baronl,  failed  td  stop,  look,  and 
listen  before  attempting  to  cross  said  de- 
fendant's tracks  then  said  plaintiff  would  be 
guilty  of  such  negligence  as  would  bar  a 
recovery,  notwithstanding  you  find  from  the 
evidence  that  the  defendant  company  failed 
to  give  signals  and  to  warn  plalntiS  of  the 
approaching  of  its  trains,  and  said  f&llure 
to  give  said  signals  contributed  to  the  in- 
jury complained  of." 

[1  ]  We  do  not  think  it  was  error  to  refuse 
this  instruction,  as,  In  our  opinion,  it  can- 
not be  declared  as  matter  of  law  that  it  Is 
the  duty  of  a  person  approaching  a  rail- 
road track  at  a  crossing  to  stop  before  go- 
ing uixin  the  track.  It  is  of  course,  his  duty 
to  look  and  listen,  and  to  exercise  such  care 


*For  other  cases  see  same  topic  and  aectlOD  NUMBER  Id  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexei 
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as  Is  commensurate  with  his  surroundings 
to  avoid  an  acddent,  and  there  may  be  cir- 
cumstances under  which  he  should  stop; 
but  whether  or  not  this  is  true  depends  upon 
the  particular  facts  of  the  case,  and  we  do 
not  think  it  can  be  said,  as  matter  of  law, 
under  the  facta  In  this  case,  that  It  was  the 
plaintiff's  duty  to  stop.  The  rule  is  stated 
as  follows  (3  Blllott  on  Railroads  [2d  Ed.] 
S  1167),  and  is  supported  by  citation  of  many 
authorities:  "Ordinary  care  often  requires 
that  the  traveler  should  stop,  look,  and  lis- 
ten for  moving  trains,  from  a  place  where 
danger  can  be  discerned  and  precaution  tak- 
en to  avert  It  If,  for  instance,  the  noise 
Is  80  great  that  an  approaching  train  can- 
not be  heard,  and  the  obstructions  are  such 
that  it  cannot  be  seen,  then  the  traveler 
must  come  to  a  halt  and  look  and  listen.  It 
cannot  be  said  that  one  who  simply  looks 
and  listens  where  be  knows,  or  should  know, 
such  acts  are  fruitless  and  unavailing  exer- 
cises that  degree  of  care  which  the  law  re- 
quires. While  it  cannot  be  Justly  affirmed, 
as  we  believe,  as  matter  of  law  that  there 
Is  a  duty  to  stop  in  all  cases  yet  there  are 
cases  where  the  failure  to  stop  must  be 
deemed  such  a  breach  of  duty  as  will  defeat 
a  recovery  by  the  plaintlfT.  There  are  very 
many  cases  holding  that  the  surroundings 
may  be  such  as  to  impose  upon  the  traveler 
the  duty  of  stopping,  looking,  and  listening, 
and  these  cases  as  we  think,  assert  the  true 
doctrine.  Some  of  the  courts,  in  well-rea- 
soned cases,  press  the  rule  further,  and  hold 
that  the  traveler  must,  in  all  cases,  stop, 
look,  and  listen.  As  we  have  said,  we  do 
not  think  that  it  can  Justly  be  affirmed,  as 
matter  of  law,  that  there  is  a  duty  to  stop 
In  all  cases ;  but  we  do  think  that  the  duty 
exists  in  cases  where  there  is  an  obstruc- 
tion to  Bight  or  hearing,  and  that  where  the 
surroundings  are  such  that  but  one  conclu- 
sion can  be  reasonably  drawn,  and  that  con- 
clusion Is  that  it  is  negligence  to  proceed 
without  halting,  the  court  should  without 
hesitation  direct  a  verdict.  If  no  halt  is 
made.  In  the  majority  of  cases,  however, 
the  question  is  one  of  fact,  or  a  mixed  ques- 
tion of  law  and  fact,  rather  than  a  pure 
question  of  law." 

The  other  instruction  complained  of  was 
one  given  by  the  court,  reading  as  follows: 
"The  court  instructs  the  Jury  that  it  is  the 
duty  of  every  i)erson,  when  going  upon  or 
across  a  railroad  track  at  a  public  crossing, 
to  look  in  each  direction  to  see  if  cars  are 
approaching,  and  a  failure  to  do  so  Is  a 
want  of  ordinary  care.  As  a  matter  of  law, 
both  the  plaintiff  and  the  defendant  railway 
company  had  a  right  to  cross  the  road  at 
the  point  where  plaintiff  claims  the  accident 
happened,  and  the  law  imposes  on  both  par- 
ties the  duty  of  using  reasonable  and  pru- 
dent precaution  to  avoid  accident  and  dan- 
ger ;  but  the  conduct  of  a  child  of  nine  years 
is  not  of  necessity  to  be  Judged  by  the  same 
rules  which  govern  that  of  an  adult.    While 


it  is  the  general  rule  in  regard  to  an  adult  or 
grown  person  that,  to  entitle  him  to  recover 
damages  for  an  Injury  resulting  from  the 
fault  or  negligence  of  another,  he  must  have 
been  free  from  fault,  such  is  not  the  rule  in 
regard  to  a  child  of  tender  years.  Care  and 
caution  required  of  a  child  is  according  to 
its  maturity  and  capacity,  and  he  is  only 
bound  to  exercise  such  a  degree  of  care  as 
children  of  his  particular  age  may  be  pre- 
sumed capable  of  exercising ;  and  In  this 
case  It  was  incumbent  upon  the  railway 
company,  while  running  its  cars  across  said 
crossing  at  or  near  Alderson,  on  the  occasion 
referred  to,  to  give  signals  and  warning  of 
the  approaching  of  its  said  cars  by  rlnging^ 
the  bell  and  blowing  the  whistle  before 
reaching  said  crossing,  to  give  notice  of  its 
coming,  and  If  you  believe  from  the  evidence 
in  this  case  that  the  plaintiff,  Augustus  Bar' 
oni,  went  upon  and  across  the  tracks  of  the 
said  defendant  at  said  crossing  at  the  time- 
as  alleged  in  plaintiff's  petition,  and  that  he 
looked  in  each  direction  and  listened  for 
approaching  trains,  and  that  none  were  seen 
or  heard  approaching,  and  that  he  thereupon 
entered  upon  said  crossing,  and  that  while 
passing  over  the  tracks  of  the  defendant, 
and  without  warning  from  said  defendant  or 
its  employes  'running  its  said  train,  and 
without  fault  upon  the  part  of  the  plaintiff, 
considering  his  age  and  tender  years,  was 
suddenly  struck  by  an  engine  of  the  defend- 
ant that  was  being  run  over  (ind  across  said 
crossing,  cutting  off  some  of  the  toes  and  a 
part  of  plaintiff's  left  foot  and  otherwise 
Injuring  and  bruising  him,  then  you  should 
find  for  the  plaintiff." 

rz]  It  does  not  seem  to  be  claimed  by  the 
defendant  that  it  was  error  for  the  court 
to  authorize  the  Jury  to  take  into  considera- 
tion the  age  and  state  of  maturity  of  the 
plaintiff;  and  the  instruction  of  the  court 
on  this  point  seems  to  be  supported  by  the 
authorities.  The  rule,  as  laid  down  in  3 
Elliott  on  Railroads  (2d  Ed.)  {  1172,  is  as 
follows:  "There  is  much  confusion  and  con- 
flict upon  the  question  as  to  whether  per- 
sons of  nonage  may  be  guilty  of  contributory 
negligence;  not,  indeed,  as  to  whether  per- 
sons, although  not  of  full  age,  may  be  guilty 
of  contributory  negligence,  but  upon  the 
question  as  to  what  age  shall  be  deemed  the 
age  of  discretion,  so  as  to  make  it  the  duty 
of  a  person  of  nonage  to  exercise  that  degree 
of  care  required  of  adult  persons  at  rail- 
road crossings.  We  think  that,  as  a  rule, 
children  of  'tender  age' — that  is,  very  young 
children — cannot,  as  a  matter  of  law,  be 
deemed  guilty  of  contributory  negligence 
for  falling  to  look  and  listen  at  railroad 
crossings;  but  that,  where  the  age  and  In- 
telligence of  the  child  are  such  that  it  can 
understand  the  dangers  of  the  place,  it  may 
be  deemed  guilty  of  contributory  negligence 
in  attempting  to  cross  without  exercisinif 
care.  In  many  Instances,  the  question  as  to 
whether  the  person  is  so  young  as  to  excuse 
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the  failure  to  ezerclae  care,  or  at  least  as 
to  whetber  he  exercised  the  care  and  dis- 
cretion ordinarily  possessed  and  exercised 
by  children  of  the  same  age,  capacity,  and 
Intelligence,  Is  a  question  of  fact  for  the 
Jury;  but  there  are  unquestionably  cases 
In  which  the  court  may  adjudge,  as  mat- 
ter of  law,  that  the  age  of  the  person,  al- 
though majority  bad  not  ■  been  attained.  Is 
such  as  to  require  the  same  measure  of  care 
as  that  required  of  adult  persons,  or  at  least 
a  certain  amount  of  ylgUance  and  caution. 
The  age  of  the  Injured  child  Is  always  prop- 
er matter  for  consideration  in  determining 
whether  there  was  contributory  negligence; 
but  age  is  by  no  means  the  only  matter  to 
be  considered,  unless  the  child  is  so  young 
that,  as  matter  of  law,  It  can  be  adjudged 
incapable  of  exercising  care  for  Its  own 
safety." 

[5]  The  principal  criticism  of  the  Instruc- 
tion Is  that  the  doctrine  of  contributory  neg- 
ligence Is  not  explained  to  the  Jury  with  suf- 
fldent  fullness,  and  It  is  strongly  urged  that 
the  plaintiff  should  be  held  responsible  for 
failure  to  see  that  which  an  ordinary  per- 
son, under  lllce  circumstances,  could  hare 
seen;  and  It  Is  said  in  the  brief:  "If  cer- 
tain objects  are  In  a  certain  direction,  and 
a  boy  with  normal  faculties  and  normal  use 
of  them  looks  In  that  direction,  la  It  fair  to 
say  that  he  saw  them,  or  that  he  could 
have  seen  them  If  he  had  looked  In  that 
direction,  no  matter  what  he  says  he  saw? 
And  If  It  was  his  duty  to  look  In  that  direc- 
tion to  protect  himself,  would  it  seem  unrea- 
sonable to  say  he  should  have  looked,  not  In 
one,  but  in  both,  directions  after  stopping 
and  while  listening?  A  person  must  be  held 
to  have  done  those  things  and  seen  those 
objects  discernible  by  an  ordinary  person  in 
the  same  or  like  conditions.  A  child's  vision 
and  hearing  are  more  acute  than  most  old- 
er persons,  and  when  In  a  place  of  known 
danger  are  more  alert  and  active." 

We  confess  that  this  argument  appeals 
to  us  with  great  force,  and  that  It  seems 
entirely  reasonable  to  believe  that  a  person 
approaching  a  railroad  track,  who  testifies 
that  he  looks  up  and  down  the  track,  should 
be  held  to  the  responsibility  of  seeing  a 
train  in  plain  view  on  a  straight  track;  but 
this  argument  tends  to  establish  negligence 
on  the  part  of  the  plalntiCT  contributing  to 
his  Injury,  and  the  doctrine  of  contributory 
negligence,  under  our  Constitution,  Is  to  be 
submitted  to  the  Jury.  The  lawmaking  pow- 
er of  the  state  has  the  right  to  provide  that 
the  Jury  shall  be  the  tribunal  to  determine 
this  question;  and  It  has  done  so.  There 
was  evidence  In  this  case  which.  If  the  jury 
believed,  tended  to  show  that  the  accident 
happened  at  a  crossing,  and  that  the  cross- 
ing signals  were  not  given.  The  verdict  of 
the  jury  shows  that  the  jurors  believed  this 
evidence;  and  It  Is  not  the  function  of  the 
court  to  decide  the  weight  of  the  evidence. 
The  instruction  comx>laiued  of  might  have 


stated  to  the  Jury  more  fully  the  doctrine 
and  effect  of  contrlbutury  negligence;  but, 
as  stated,  it  was  not  erroneous,  and  if  the 
defendant  desired  a  more  full  statement 
It  should  have  requested  a  proper  Instrac- 
tlon.  The  Instruction  which  It  did  request 
was  properly  refused,  because  It  Imposed 
upon  the  plaintiff,  as  matter  of  law,  the  duty 
to  stop;  and  therefore  we  cannot  hold  that 
Its  refusal  by  the  court  was  error.  In  view 
of  the  fact  that  under  our  law  the  Jury 
must  pass  upon  the  question  of  contributory 
negligence  It  Is  Important  that  the  trial 
courts  should  Instruct  It  fully  and  carefully 
upon  the  subject;  but.  In  order  for  this 
court  to  reverse  the  cause,  there  must  be 
error  In  refusing  an  Instruction  requested 
or  In  giving  an  instruction  submitted  to  the 
jury,  and  we  cannot  reverse  a  case  for  lack 
of  fullness.  -  First  Mat  Bank  of  Muskogee  t. 
Tevis,  119  Pac.  2ia 

[3]  The  next  assignment  of  error  present- 
ed by  the  defendant  Is  that  It  was  entitled 
to  a  unanimous  verdict  The  Injury  occur- 
red prior  to  the  adoption  of  the  Constitu- 
tion, but  the  suit  was  brought  afterwards, 
and  in  such  cases  there  Is  no  right  to  a  unan- 
imous verdict,  as  this  Is  a  matter  of  pro- 
cedure which  Is  not  protected  by  section  2 
of  the  Scliedule.  This  exact  point  has  been 
settled  by  the  case  of  Independent  Cotton 
OH  Co.  V.  Beacham,  120  Pac.  9G9,  decided 
by  the  Supreme  Court  on  September  12, 
1911,  but  not  yet  officially  reported. 

[4]  The  remaining  assignment  of  error 
relates  to  an  alleged  refusal  by  the  court  to 
hear  argument  on  the  motion  for  new  trial. 
It  appears  from  the  record  that  the  motion 
was  filed  on  December  21st  and  bearing  up- 
on it  at  that  time  continued  until  the  Janu- 
ary term  of  the  court;  that  at  the  January 
term  the  court  set  a  day  for  the  considera- 
tion of  motions,  demurrers,  and  the  trial  of 
all  equity  cases;  that  due  notice  of  this  or- 
der was  given  by  the  court;  that  at  that 
time  the  court  convened  and  caUed  the  dock- 
et in  regular  order;  that  on  the  regular  call 
this  motion  for  new  trial  was  reached,  but 
counsel  were  not  present  to  present  the 
same,  and  that  the  court  thereupon  over- 
ruled the  motion  aud  granted  an  exception 
and  time  within  which  to  make  the  case,  un- 
der a  recital  that  the  court  was  familiar 
with  the  contents  of  said  motion,  the  ques- 
tions therein  raised,  and  fully  considered 
the  same;  that  thereafter,  on  the  same  day, 
counsel  for  both  sides  appeared,  aud  the  de- 
fendant requested  permission  to  present  and 
argue  the  motion,  and  coiuisel  for  the  plain- 
tiff did  not  resist  the  request  but  the  same 
was  refused  by  the  court  and  an  exception 
allowed.  We  cannot  say  that  this  was  an 
abuse  of  .discretion.  Wicker  v.  Dennis,  119 
Pac.  1122,  decided  October  10,  1011,  not  yet 
ofHclally  reported;  Oklahoma  Portland  Ce- 
ment Co.  T.  Anderson, ,  28  Okl.  650,  115  Pac. 
707;  Llnson  v.  Spaulding,  23  Okl.  254,  lOS 
Pac.  747;    Lewis  T.  Hall,  U  OkL  6S1.  C9 
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Tttc.  8!)0;   rinson  r.  Prentlse,  8  Okl.  148,  M 
Pac.  1W9. 

Finding  no  reversible  error  In  the  record, 
we  think  the  case  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(3S  OU.  355) 

ATWOOD  ▼.  KOSH  et  aL 

(Supreme  Court  of  Oklahoma.    March  19, 
1912.) 

•(Byttalui  if  ih»  Court.) 

1.  PUSADING  (8  34*)— AlLEQATIONB  IK  GM»- 
BBAIr-OONSTRUCTION— DkVUBBES. 

In  the  construction  of  a  p)eadin^,  chal- 
lenged by  demurrer  before  trial,  nothing  will 
be  assumed  in  favor  of  the  pleader  which  has 
Bot  been  averred,  as  the  law  does  not  presume 
that  a  party's  pleadings  are  less  strong  than 
the  facts  of  the  case  warrant 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  g|  66-75;    Dee.  Dijf.  {  34.*] 

2.  Frauds,  Statutb  or  (S  118*)— SupnontN- 

CT  or  MBMOBAKDnlC— COBBESPONDENOE. 

A  complete  contract,  binding  nnder  the 
statute  of  frands,  may  be  made  through  the 
medium  of  letters,  writings,  and  telegrams, 
signed  by  and  passing  between  the  parties, 
when  such  writings  are  so  related  to  the  sub- 
ject-matter, and  are  so  connected  with  each 
other,  that  it  may  he  fairly  said  they  constitute 
one  paper  relating  to  the  contract. 

[Ed.  Note. — For  other  cases,  see  Frauds. 
Statute  of.  Cent  Dig.  H  262-264;  Dec.  Dig.  | 
118.*] 

8.  Contracts  (J  46»)— Pbincipai.  and  Ageht 
(S  124*)— Validity— A UTHORITT  of  Agent 
— Question  of  Law. 

Where  a  transaction  between  parties,  and 
the  authority  of  an  alleged  agent  in  relation 
thereto,  consists  entirely  of  writings,  letters, 
and  telegrams,  it  is  for  the  court  to  say,  as  a 
matter  of  law,  whether  such  writings,  con- 
strued together,  constitute  a  contract,  or  show 
an  authority  in  the  agent 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i§  161,  ITO,  192;  Dec.  Die.  i  46;* 
Principal  and  Agent,  Cent  Dig.  i  724;  Dec 
Dig.  i  124.*] 

4.  Pleading    (§   367*) —Motionb  — Making 

More  Definite  and  Cebtain. 

Where  a  petition  alleges  a  contract  for  the 
sale  of  lands,  made  between  plaintiff  and  an 
agent  of  defendant's,  and  that  the  authority  of 
the  agent  is  in  a  writing  subscribed  by  de- 
fendants, held,  not  error  to  require  the  plaintifE, 
on  motion  of  defendants,  to  set  out  a  copy  of 
the  writing  alleged  to  constitute  such  authority. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |!  1173-1193;   Dec.  Dig.  |  367.*] 

6.  Specific  Perfobhancb  ({  25*)— Contbacts 
Enforckablb— Authority  to  Make. 

In  a  f uit  for  specific  performance  of  an  al- 
leged contract  for  the  sale  of  land,  where  it  is 
alleged  that  the  contract  was  made  by  an  agent, 
auChori£ed  in  writing  to  make  same  by  the  two 
joint  owners  of  the  land,  and  that  such  au- 
thority of  the  agent  consisted  of  various  let- 
ters and  telegrams,  it  is  essential,  to  sustain 
■uch  authority,  that  the  writings  relied  upon 
must  show  that  the  agent,  at  the  moment  of 
the  attempted  sale,  was  clothed  with  authority, 
from  both  of  the  joint  owners,  to  inake  the 
■ale  to  the  purchaser,  upon  identical  terms,  and 
that  it  was  so  made. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  {§  66-58,  60;  Dec 
Dig.  I  25.»] 


6.  Contracts  (|  16*)— Validitt— MtrnjAUTT,  ■ 

No  contract  la  complete  without  the  mu- 
tual assent  of  all  the  necessatr  parties  to  all 
its  terms. 

[Rd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  61-66:   Dec.  Dig.  |  15.»] 

7.  Vendor  and  Pubchabeb  (|  16*)— Requi- 
sites OF  Contract — Offer  and  Accept- 
ance. 

An  offer  to  sell  imposes  no  obligations  tiU 
it  is  accepted  according  to  its  terms. 
•  [Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  17,  20;    Dec  Dig.  | 

8.  Vendor  and  Purchaser  (|  16*)— Rkqxti- 
BITES   or  Contract— Offkb   and   Aooeft- 

ANCE. 

A  proposal  to  accept  or  an  acceptance  of 
an  offer  of  sale  on  terms  varying  from  those 
offered  is  a  rejection  of  the  offer. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  <{  17,  20;    Dec  Dig.  | 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  County; 
Geo.  W.  Clark,  Judge. 

Action  by  S.  Atwood  against  Mrs.  Forster 
Rose  and  another.  Judgment  for  defeudant% 
and  plaintiff  brings  error.    Affirmed. 

Dumnrs  ft  Vaught  and  Rollln  B.  Olsh,  all 
of  Oklahoma  City,  for  plaintiff  In  error. 
Shartel,  Keaton  ft  Wells,  of  Oklahoma  City, 
for  defendants  In  error. 

BREWER,  O.  This  is  a  suit  for  specUK; 
performance  of  a  contract  to  sell  land.  It 
was  filed  in  the  district  court  of  Oklahoma 
county  on  the  31st  day  of  July,  1909.  A  mo- 
tion to  make  more  definite  and  certain  being; 
sustained  to  the  first  amended  petition,  the 
second  amended  petition  was  filed,  to  both 
counts  of  which  a  general  demurrer  was  sus- 
tained. 

The  main  question  to  be  decided  In  the 
case  being  as  to  whether  or  not  the  second 
amended  petition  states  facts  sufficient  to 
constitute  a  cause  of  action,  we  here  insert 
the  material  parts  of  said  amended  petition, 
as  follows: 

"That  on  the  26th  day  of  July,- 1909,  the 
defendants,  Mrs.  Forster  Rose,  a  widow,  and 
James  Stanton,  owned  in  fee  and  were  in 
possession  of  lots  1,  2, 3,  and  4,  in  block  num- 
bered 1,  Orchard  Park  addition  to  Oklahoma 
City,  Okl.  That  the  Standard  Investment 
Company,  composed  of  J.  W.  Wagnon  and  D, 
B.  Ellis,  were  the  authorized  agents  of  the 
said  defendants  to  sell  the  above-described 
property,  and  that  said  authority  to  sell  waf> 
In  writing  and  subscribed  by  said  defend- 
ants; said  authority  in  writing  consisting  of 
numerous  letters  and  telegrams  from  the 
said  defendants,  Mrs.  Forster  Rose  and  James 
Stanton,  to  the  said  J.  W.  Wagnon,  and  from 
the  said  J.  W.  Wagnon  to  the  said  Mrs.  For- 
ster Rose  and  James  Stanton,  copies  of 
which  letters  are  herewith  attached  and 
marked  E^xhlbits  'B,'  'C,'  'D,'  'B,'  'F,'  'Q,'  'H,' 
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'I,'  'J,'  and  "KJ  That  the  said  defendants  on 
the  said  date  of  July  26,  1909,  through  their 
authorized  agent,  J.  W.  Wagnon,  made  an 
agreement  In  writing  with  this  plalntUT 
whereby  they  agreed  to  sell  and  convey  by 
good  and  sufficient  warranty  deed,  said  prem- 
ises, in  consideration  of  the  sum  of  $20,000, 
to  be  paid  them  by  the  plaintiff  as  follows: 
$1,000  in  hand  paid  on  said  date;  the  sum  of 
$9,000  to  be  paid  upon  the  execution  of  the 
deed  from  said  defendants;  and  the  balance 
of  $10,000  to  be  paid  In  equal  Installments 
on  the  iBt  day  of  March,  1910,  and  the  Ist 
day  of  March,  1911,  respectively.  That  said 
agreement  in  writing  was  made  in  form  of 
checks  and  receipt.  That  said  receipt  was 
executed  on  said  day  by  the  said  J.  W.  Wag- 
non as  the  agent  of  the  said  defendants,  ac- 
knowledging the  receipt  of  $1,000  and  stating 
the  conditions  of  said  sale  on  the  face  ot 
said  receipt,  a  copy  of  which  is  herewith 
flied  and  marked  Exhibit  'A'  to  this  petition. 
Second.  That  the  plaintifF  has  performed  all 
the  conditions  precedent  on  his  part,  and  on 
the  26th  day  of  July,  1909,  paid  to  the  said  J. 
W,  Wagnon,  as  the  agent  of  said  defendants, 
the  sum  of  $1,000,  and  hereby  tenders  to  the 
defendants  the  sum  of  $9,000,  and  offers  to 
execute  mortgage  and  notes  as  agreed  upon  in 
said  contract  That  plaintiff  has  demanded 
of  the  said  J.  W.  Wagnon,  as  the  agent  of 
the  said  defendants,  a  conveyance  of  said 
property  to  him;  but  the  said  defendants 
then  through  their  said  agent,  and  ever  since, 
have  refused  to  execute  and  deliver  said  con- 
veyance. Third.  That  the  plaintiff  has  al- 
ways been  ready  and  willing,  and  still  is,  to 
pay  said  purchase  money  and  to  execute  said 
notes  and  mortgage  as  agreed  upon,  and 
herewith  tenders  the  same  into  the  court  for 
the  use  and  benefit  of  defendants. 

"Second  cause  of  action:  For  the  second 
cause  of  action,  plaintiff  states:  First  He 
repeats  and  realleges  all  the  matters  set 
forth  in  paragraph  1  as  fully  as  if  specific- 
ally set  out  and  incorporated  therein.  Sec- 
ond. That  the  plaintiff  has  duly  performed 
all  the  conditions  precedent  on  his  part. 
That  on  or  about  the  26th  day  of  July,  1909, 
plaintiff  paid  to  the  said  defendants  the  sum 
of  $1,000  and  requested  an  immediate  execu- 
tion by  the  said  defendants  of  a  deed  to  the 
premises  hereinbefore  mentioned,  but  that 
the  defendants  thereafter  refused  and  do 
now  refuse  to  execute  the  said  deed.  That 
the  plaintiff  was  at  all  times  and  still  is, 
ready  and  willing  to  pay  the  said  purchase 
money  and  execute  the  said  notes  and  mort- 
gage as  agre^  upon,  and  that  by  the  refusal 
of  the  defendants  to  perform  their  part  of 
the  contract  as  aforesaid  plaintiff  has  been 
damaged  in  the  sum  of  $10,000." 

We  copy  only  such  parts  of  the  correspond- 
ence, which  is  lengthy,  as  are  material  here: 

Exhibit  B:  "July  22,  1909.  Mrs.  Forster 
Rose,  Galveston,  Texas — Dear  Madam:  The 
parties  who  have  been  figuring  on  buying 
your  property  on  West  Main  street  for  $25,- 


000.00  on  terms  of  $8,000.00  down  and  the 
balance  in  five  or  six  years  time  at  8%  inter- 
est on  the  deferred  payments  claim  they  can- 
not figure  this  property  out  as  a  good  invest- 
ment etc.  •  •  ♦  Am  now  figuring  with 
another  party  by  the  name  of  Mr.  Atwood.  I 
have  shown  this  property  to  Mr.  Atwood  and 
bis  son-in-law  and  they  have  made  me  an  of- 
fer $20,000.00  on  terms  of  $10,000.00  cash,  $5.- 
000.00  on  or  before  March  1,  1910;  and  the 
other  $5,000.00  on  March  1,  1911 ;  with  8% 
Interest  on  the  deferred  payments.  Mr.  At- 
wood and  his  son-in-law  also  stated  that  the? 
would  give  all  of  the  $10,000.00  of  the  bal- 
ance in  cash  to  yon  on  March  1st,  1910,  pro- 
viding yon  would  not  wish  to  carry  as  much 
as  $5,000.00  for  one  year.  I  will  also  state 
that  Mr.  Atwood  noticed  that  some  of  the 
outside  walls  of  the  building  were  cracked 
and  he  does  not  consider  the  building  cost 
over  nine  or  ten  thousand  dollars,  and  be 
does  not  figure  the  lots  are  worth  over  nine 
thousand  dollars  on  the  present  market  price. 
In  other  words,  he  feels  that  he  is  giving  all 
the  property  is  worth  on  his  offer  of  $20,000.- 
00,  and  unless  we  can  accept  of  his  offer,  he 
has  other  property  that  be  is  going  to  buy. 
I  know  that  it  will  be  useless  for  us  to  try 
to  get  more  than  $20,000.00  from  Mr.  At- 
wood, and  he  Insists  tliat  we  let  him  know  at 
once  whether  his  offer  will  be  considered.  1 
have  promised  Mr.  Atwood  that  you  will  tele- 
graph me  either  Saturday  of  this  wedc  or 
Monday  of  next  week,  whether  bis  offer 
would  be  accepted  or  rejected,  and  if  reject- 
ed, Mr.  Atwood  as  stated  above,  will  then  bay 
another  piece  of  property  that  he  is  now 
figuring  on.  I  presume  that  you  nnderstand 
from  what  has  been  stated  above  that  you 
can  if  you  desire,  get  $10,000.00  cash  and 
all  of  the  balance  in  cash  not  later  than 
March  1st  of  next  year.  I  only  wish  that 
Mr.  Stanton  was  here  and  we  could  take 
this   matter   up   in   person   with   him,  etc. 

*  •  •  I  really  consider  this  offer  of  suffi- 
cient importance  to  you  to  Justify  a  careful 
investigation  and  consideration  before  turn- 
ing same  down.  Also,  to  show  you  how  I 
feel  about  this  matter  I  am  willing  to  charge 
only  $300.00  commission  in  case  you  decide 
to  accept  of  Mr.  Atwood's  offer  of  $20,000.00. 

•  ♦  •  Please  do  not  forget  to  telegraph 
me  not  later  than  next  Saturday  or  Monday, 
as  we  cannot  hope  to  hold  Mr.  Atwood  any 
longer  than  that  time.  Very  truly  yours,  J. 
W.  Wagnon." 

Exhibit   C:    "Galveston,   Texas,   July  24, 

1909.  Mr.  J.  Wagnon,  CMclahoma  City,  Okla. 
— Dear  Sir:  Yours  of  the  22nd  received.  In 
reply  will  say,  Mr.  Stanton  is  still  in  Canada, 
etc.,  *  ♦  ♦  for  my  part  I  am  willing  to 
accept  Mr.  Atwood's  offer,  but  of  "course,  can- 
not answer  for  Mr.  S.  Am  writing  him  today 
and  sending  your  letter  to  him.  Will  advise 
him  that  I  am  willing  to  sell  on  the  terms  of 
$10,000.00  cash  and  $5,000.00  on  March  1st, 

1910,  remaining  $5,000.00  March  1st,  1911, 
with  8%  interest,  mortgage  on  place  and 
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building  iBsnred  onr  favor,  etc  •  •  •  I 
shall  ask  Mr.  Stanton  to  wire  me  bis  deci- 
sion Immediately  on  receipt  of  my  letter,  and 
will  ask  that  you  get  Mr.  Atwood  to  wait 
until  I  can  hear  from  bim,  as  I  feel  that  I 
am  more  apt  to  get  an  affirmative  reply  after 
he  reads  you  letter  than  if  I  were  to  wire 
blm.  Please  let  me  know  if  Mr.  A.  will 
wait  till  I  hear.  •  •  •  It  occurs  to  me' 
to  ask  you  to  see  about  taxes.  We  have  Just 
finished  paying  taxes  for  last  half  of  year, 
but  as  I  do  not  hold  receipt,  do  not  know 
what  year  It  Is  for,  tbo  presume  It  Is  for 
1008.  I  should  not  be  willing  to  sell  for  $20,- 
000.00  and'  pay  another  year's  taxes,  bo 
please  let  me  know  at  onice,  If  the  full  ex- 
pense we  will  have  Is  commission  and  ab- 
stract. •  •  •  Very  '  truly  yours,  Mrs. 
Forster  Rose." 

Exhibit  D:  "July  26th,  1909.  Mrs.  Fors- 
ter Rose,  Galveston,  Texas — Dear  Madam:  I 
received  your  letter  of  the  24th  inst.  by  spe- 
cial delivery,  and  will  state  that  I  am  doing 
my  best  to  bold  Mr.  Atwood  and  Mr.  Wabl, 
until  we  can  hear  from  Mr.  Stanton.  I  have 
Just  bad  a  talk  with  Mr.  Atwood,  and  he  Is 
willing  to  pay  all  of  the  1909  taxes  on  this 
West  Main  street  property.  I  will  say  that 
the  1908  taxes  cannot  be  paid  until  the  latter 
part  of  the  year  and  the  taxes  that  you  have 
paid  on  this  property  so  far  this  year,  was 
for  the  year  of  1908.  Mr.  Wabl  called  me 
over  the  phone  a  few  minutes  ago,  wishing 
to  know  if  I  bad  beard  from  you  about  the 
offer  made  by  bis  customers  that  I  wrote 
you  about  last  Saturday  and  from  what  be 
said  the  parties  will  not  watt  more  than  one 
or  two  days  longer.  Very  truly  yours,  J.  W. 
Wagnon." 

Exhibit  B:  "Galveston,  Texas,  July  26tli, 
1909.  J.  W.  Wagnon,  Oklahoma  City,  Okla. 
— ^Dear  Sir:  Xou  no  doubt  have  my  special 
delivery  letter  by  this  time,  telling  of  Mr. 
Stanton's  continued  absence  In  Canada,  and 
of  course  can  understand  that  it  is  beyond 
my  province  to  give  an  answer  for  blm; 
therefore  it  would  do  no  good  for  me  to 
wire  yon.  Am  sending  blm  your  letter  to- 
day and  will  give  you  his  address  so  that 
you  may  write  directly  to  him  each  time 
you  write  me,  and  thus  get  an  answer  from 
both  parties,  for  as  soon  as  I  know  what  be 
will  do,  I  will  let  you  know  my  decision.  In 
the  meantime  I  have  had  an  inquiry  from 
a  private  party  which  I  shall  also  submit 
to  Mr.  Stanton,  and  then  he  can  decide  and 
let  me  know  and  I  will  let  yon  hear  from 
me.  I  shall  attend  as  promptly  as  possible 
to  the  matter,  tbo  as  yon  can  see,  I  shall 
have  to  wait  for  Mr.  Stanton.  I  sincerely 
hope  tbat  one  of  the  three  deals  may  be  put 
thro  as  I  am  more  than  anxious  to  sell.  I 
thoroughly  appreciate  your  efforts  in  this 
matter,  and  as  far  as  I  am  personally  con- 
cerned, will  be  glad  to  pay  my  part  of 
your  commission  of  $300.00,  if  we  make  the 
sale  to  third  party  allowing  you  to  put  the 
deal  thro.     Mr.   Stanton's  address  la  Fort 


Erie,  Ontario,  Canada.    Mrs.  Forster  Rose." 

Exhibit  F:  "Oklahoma  City,  Okla.,  July 
28,  1909.  Mr.  James  Stanton,  Fort  Erie,  On- 
tario, Canada.  Wire  me  what  you  expect  to 
do.    Parties  are  waiting.    J.  W.  Wagnon." 

Exhibit  G:  "Fort  Erie.  O.  T.  Jul.  28,  1909. 
Mr.  J.  W.  Wagnon,  Oklahoma  City,  Okla. 
Will  sell  for  twenty  thousand  no  further 
taxes  on  us.    Jas.  Stanton." 

Exhibit  H:  "Oklahoma  City,  Okla.  July 
28,  1009.  Mrs.  Forster  Rose,  1604  31st 
Street  Galveston,  Tex.  Mr.  Wahl's  custom- 
ers wlU  not  wait  longer  than  today.  J.  W. 
Wagnon." 

Exhibit  I:  "Galveston,  Texas,  July  28tb, 
1909.  J.  W.  Wagnon,  Security  Bldg.  Room 
523-4,  Oklahoma  City,  Okla.  Am  considering 
better  offer  no  word  from  Mr.  Stanton  yet. 
Mrs.  Forster  Rose.    2:20." 

Exhibit  J:  "Galveston,  Texas,  Jy.  28/09. 
J.  W.  Wagnon,  Room  523  and  4  Security 
Bldg.  Oklahoma  City,  Okla.  As  per  previ- 
ous message  today  we  are  considering  bet- 
ter offer  so  call  jour  deals  off  with  Wahl 
and  Atwood.    Mrs.  Forster  Rose.    7:02  P.  M." 

Exhibit  K:  "Oklahoma  City,  Okla.  July 
28,  1909.  Mrs.  Forster  Rose,  No.  1604  31st 
Street.  Galveston,  Texas.  Mr.  Stanton  tel- 
egraphed me  this  evening  accepting  of  Mr. 
Atwood's  offer  on  the  West  Main  street 
property.  Mr.  Atwood  has  made  payment 
which  is  in  keeping  with  your  acceptance  of 
the  twenty-fourth.  Send  abstract  for  exam- 
ination.   J.  W.  Wagnon,  623  Security  Bldg." 

Exhibit  A:  "July  28th,  1909.  Received 
from  S.  Atwood  one  thousand  (1,000.00)  dol- 
lars, part  iwyment  purchase  price  on  lots  1, 
2,  3,  and  4  In  block  1,  in  Orchard  Park  ad- 
dition to  Oklahoma  City,  Oklahoma,  and  all 
Improvements  on  the  said  lots.  The  full  pur- 
chase price  to  be  paid  on  this  inroperty  Is 
twenty  thousand  ($20,000.00)  dollars.  Stand- 
ard Investment  Co.,  Per.  J.  W.  Wagnon, 
Agent" 

The  plaintiff  in  error  assigns,  and  urges 
In  his  brief,  two  alleged  errors  of  the  trial 
court 

[4]  The  first  assignment  of  error,  L  e., 
that  the  court  erred  In  requiring  plaintiff  to 
make  his  amended  petition  more  definite  and 
certain,  is  without  merit  The  petition  al- 
leged: "Tbat  the  Standard  Investment  Com- 
pany composed  of  J.  W.  Wagnon  and 

Ellis,  were  the  authorized  agents  of  defend- 
ants to  sell  the  above-described  property. 
That  the  said  authority  was  in  writing  and 
subscribed  by  said  defendants."  The  mo- 
tion asked  that  plaintiff  be  required  to  set 
up  a  copy  of  the  writing  referred  to  above 
in  order  that  defendants  could  know  wheth- 
er to  admit  or  deny  Its  execution,  and  in  or- 
der that  the  court  could  determine  the  legal 
conclusion  pleaded  by  plaintiffs,  as  to  wheth- 
er such  writing  constitutes  the  Standard  In- 
vestment Company  the  authorized  agent  of 
defendants  to  sell  the  property  described. 
The  plaintiff  was  suing  to  enforce  a  spedflc 
performance  of  an  alleged  contract,  through 
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an  agent,  to  CbnTey  lanfls.  The  agenf  8  au- 
thority was  alleged  to  be  in  writing,  and  it 
must  have  been  apparent  that  the  case 
would  stand  or  fall,  as  it  afterwards  turned 
out,  upon  the  construction  by  the  court  ot 
this  alleged  authority  in  the  agent  We  can- 
not thinli:  that  the  court  erred  in  requiring 
the  plaintlfT  to  set  out  the  writing  upon  which 
the  conclusion  of  authority  was  based.  Be- 
sides, If  the  court  erred,  we  think,  under 
the  doctrine  announced  In  Carle-  v.  Okla- 
homa Woolen  MUls,  16  Okl.  615,  86  Fac.  66, 
and  Pappe  v.  Post,  23  Okl.  581,  101  Fac. 
1055,  the  plaintiff  by  amending  his  {letition 
in  conformity  to  the  views  of  the  court  and 
proceeding  In  his  cause,  waived  the  same. 

(2)  The  second  assignment  of  error  Lb  that 
tbe  court  erred  In  sustaining  the  demurrer 
to  the  petition. 

The  court  below,  In  sustaining  the  demur- 
rer In  this  case,  considered  whether  or  not 
the  letters  and  telegrams,  exhibited  by  plain- 
tiff, conferred  authority  upon  the  agent  to 
make  a  contract  for  thfe  sale  of  the  lots  In- 
volved under  the  statute  of  frauds,  and  held 
that  they  did  not  To  determine  whether  or 
not  the  court  erred  in  so  deciding.  Is  tbe  task 
before  us.  This  Involves  an  examination, 
and  the  construction  of  the  letters  and  tele- 
grams, to  ascertain  if  there  was  such  a  meet- 
ing of  the  minds  of  all  the  parties  concerned 
as  to  make  a  binding  contract  upon  which 
the  court  will  decree  a  spedHc  performance, 
and  the  passing  of  title  which  such  decree 
would  involve. 

[3]  Where  a  transaction  between  two  par- 
ties consists  entirely  of  letters  aud  telegrams, 
it  is  for  the  court  to  determine  whether  they 
constitute  a  contract  American  Jobbing 
Ass'n  V.  James,  24  Okl.  460,  103  Fac.  670; 
^ales  V.  Northwestern  Consol.  Mill  Co.,  21 
Okl.  421,  96  Pac.  599. 

[2]  It  Is  conceded  that  a  complete  con- 
tract binding  under  the  statute  of  frauds 
may  be  made  through  the  medium-  of  let- 
ters, writings,  and  telegrams,  signed  by  and 
passing  between  the  parties,  when  they  are 
80  related  to  the  subject-matter,  and  are  so 
connected  with  each  other,  that  it  may  be 
fairly  said  they  constitute  one  paper  re- 
lating to  the  contract.  Halsell  et  al.  v.  Ren- 
frow  et  al.,  14  Okl.  674,  78  Pac.  118,  2  Ann. 
Cbs.  286;  Beckwitta  v.  Tolbot,  95  U.  S.  289, 
24  L.  Ed.  496;  Ryan  v.  U.  S.,  136  U.  S.  68, 
10  Sup.  Ot  913,  34  L.  Ed.  447;  Bibb  y.  Al- 
len, 149  D.  S.  481,  13  Sup.  Ct  850,  37  L.  Ed. 
819. 

[I]  The  alleged  contract  in  this  case  Is 
for  the  sale  of  reel  estate  owned  Jointly  by 
two  persons.  It  Is^  manifest  the  purchaser 
was  negotiating  for  the  purchase  of  the  en- 
tire estate.  Therefore,  to  sustain  it  the 
writings  must  show  that  the  agent  at  the 
moment  of  the  attempted  sale,  was  clothed 
with  written  authority,  flx>m  both  owners, 
to  make  tbe  sale  to  the  purchaser  upon  iden- 
tical ternis,  and  that  It  was  so  muda. 


The  defendants  In  ertor  maintain  that 
before  a  recovery  would  be  authorized  in 
this  case,  five  things  must  concur:  (1)  Both 
parties  must  have  authorized,  in  writing,  a 
sale  of  the  property  upon  the  same  terms. 
(2)  This  writing  must  confer  authority  not 
merely  to  sell,  but  to  enter  Into  a  contract 
on  behalf  of  principals.  (3)  Tbe  agent  au- 
thorized to  act  must  have  acted  in  Just  the 
way  be  was  authorized.  (4)  The  agent  must 
have  executed  a  contract  good  under  the 
statute  of  frauds.  (5)  The  purchaser  must 
have  tendered  performance  according  to  the 
contract  made  by  the  agent  and  the  author- 
ity given  the  agent 

As  we  understand  plalntUT  in  error's  brief, 
they  predicate  their  case  on  the  letter  of 
Mrs.  Rose  of  July  24,  1909.  They  say  in 
their  brief:  "Mrs.  Rose's  letter  of  July  24 
saying,  1  am  willing  to. accept'  wa;s  a  suf- 
ficient acceptance  of  Atwood's  offer  without 
more.  A  reasonable  offerer  would  under- 
stand that  for  herself,  at  least  she  accepted 
the  offer  and  that  tbe  contract  should  be- 
come binding  upon  Mr.  Atwood  on  the  one 
hand  and  both  Mrs.  Rose  and  Mr.  Stanton 
on  the  other,  at  the  moment  Mr.  Stanton's 
acceptance  for  himself  was  communicated; 
provided  Mrs.  Rose  did  not  withdraw  or  re- 
voke her  acceptance  before  that  of  Mr.  Stan- 
ton." We  quote  from  counsel's  brief  to  tbe 
end  that  the  vital  spot  In  the  case  may  be 
brought  Into  sharp  outline.  And,  if  upon  an 
examination  and  construction  of  tbe  various 
writings,  alleged  to  constitute  the  authority, 
it  appears  that  at  no  time  during  the  nego- 
tiations it  can  be  said  that  the  minds  of  all 
three  parties  were  in  unity  ot  agreement 
upon  the  exact  terms  of  a  sale,  and  upon 
the  conferral  of  authority  to  make  tbe  sale 
on  such  terms,  then  the  other  questions  will  j 
not  need  consideration.  We  believe  a  care- 
ful reading  of  tbe  writings  set  up  fails  to 
show  that  at  any  particular  point  of  time  the  j 
minds  of  the  owners  were  in  mutual  agree-  I 
ment  as  to  the  terms  of  the  sole,  and,  if 
they  were  not  then  necessarily  no  written 
authority  was  conferred  on  the  agent  to 
make  tbe  sale  on  definite  and  agreed  terms. 

[6-8]  No  contract  Is  complete,  without  tbe 
mutual  assent  of  all  tbe  necessary  parties, 
to  all  its  terms.  An  offer  to  sell  Imposes  no 
obligations  until  it  is  accepted  according  to 
its  terms.  So  long  as  tbe  negotiation  re- 
mains open,  neither  party  is  bound;  the 
one  may  decline  to  accept  or  the  offer  may 
be  withdrawn  by  the  other.  A  proposal  to 
accept  or  an  acceptance,  upon  terms  vary- 
ing from  those  offered,  is  a  rejection  of  the 
offer.  The  offer  of  acceptance  upon  modi- 
fled  or  added  terms  would  be  a  new  or 
counter  proposal,  which  would  require  an 
acceptance  according  to  Its  terms,  before  it 
could  be  said  that  a  contract  had  been 
made.  9  Cyc.  245-248,  note  C;  7  A  &  £. 
Bncy.  Law  (2d  Ed.)  113 ;  Green  t.  Cole.  103 
Mo.  70,  15  S.  W.  317;  Braeutigam  r.  Ed- 
wards. 38  M.  J.  Eq.  642;   Hartford,  etc,  B 
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Co.  v.  Jackson,  24  Conn.  514,  63  Am.  Dec. 
177;  Anson  on  Contracts,  2;  Minn.  &  St. 
L.  Ry.  Co.  V.  Columbia  R.  Mills,  119  U.  S. 
149,  7  Sup.  Ct.  168,  30  L.  Ed.  376;  Ameri- 
can Cases  on  Contracts,  74. 

To  tbe  end  that  our  view  of  tbls  case 
may  be  made  to  appear  fully,  we  will  dls- 
cnss  briefly  these  writings. 

The  letter  of  Wagnon  to  Mrs.  Rose  July 
22,  1909  (Ex.  B.)  submits  to  her  a  proposi- 
tion to  purchase  her  "property  on  West  Main 
street"  The  offer  is  definite  as  to  price  and 
the  cash  payment;  as  to  deferred  payment 
it  is  in  the  alternative.  The  offer  makes 
no  allusion  to  securing  the  deferred  pay- 
ments, neither  is  anything  said  about  taxes. 

Mrs.  Rose's  letter  to  Wagnon  July  24,  1909 
(Ex.  C),  after  stating  that  her  Joint  owner 
of  the  property  is  in  Canada,  says  that  she 
is  willing  to  accept  the  offer  as  to  amount 
of  price,  and  selects  one  of  the  alternative 
propositions  as  to  deferred  payments,  but 
adds  the  condition  (not  mentioned  in  the 
offer)  that  the  deferred  payments  must  be 
secured  by  a  mortgage  on  the  buildings  and 
insurance  in  her  favor.  After  stating  spe- 
cifically that  she  cannot  answer  for  Mr. 
Stanton,  she  adds:  "I  should  not  be  willing 
to  sell  for  $20,000.00,  and  pay  another  year's 
taxes,  so  please  let  me  know  at  once,  if  the 
full  expense  we  will  have  is  commission  and 
abstract."  Upon  receipt  of  this  letter  the 
purchaser  could  have  declined  to  secure 
the  deferred  payments  by  mortgage  and  in- 
surance. So  could  he  have  refused  to  agree 
to  pay  the  1909  taxes.  This  may  have  been 
a  very  considerable  sum  of  money,  and  of 
sufficient  importance  to  prevent  a  sale  Tbls 
letter  of  Mrs.  Rose's  of  July  24th  certainly 
was  not  an  acceptance  of  the  terms  of  sale 
proposed,  in  Wagnon's  letter  to  her,  but  was 
in  reality  a  submission  of  a  counter  pro- 
posal. If  she  had  been  sole  owner  of  the 
property,  she  could  not  have  claimed  with 
any  show  of  reason  that  there  was  any  legal 
obligation  upon  the  purchaser  to  take  the 
proi)erty,  either  on  his  own  proposal,  or  on 
her  counter  proposal.  But,  assume  that  the 
letter  gave  the  agent  authority  to  not  only 
procure  a  purchaser  on  the  terms  »he  had 
proposed,  but  also  to  make  the  sale,  that 
would  not  be  sufficient  in  this  case,  because 
the  agent  must  have  like  authority  at  the 
exact  time  of  the  sale,  from  her  co-owner, 
Stanton,  to  sell  on  identical  terms,  to  the 
same  purchaser.  The  authority  from  each 
of  the  owners  to  sell  to  the  purchaser  upon 
like  terms  must  coexist  in  the  agent  at  the 
moment  he  attempts  to  exercise  the  author- 
ity. And  if  such  authority  from  one  was 
given  and  later  was  given  by  the  other,  but 
before  the  other  gave  it  the  one  withdrew 
the  authority,  then  such  authority  from  each 
owner  would  not  coexist  in  the  agent 

Now,  following  the  assumption  that  Mrs. 
Rose's  letter  of  July  24th  was  a  conferral 
of  authority  to  sell  on  the  new  conditions 


imposed  by  her,  then  we  must  look  for  the 
authority  given  by  Stanton,  her  Joint  owner. 
It  is  contended  that  this  is  found  in  his 
telegram  of  July  28th  (Ex.  G.),  in  which  he 
says:  "Will  sell  for  twenty  thousand  no 
furtlier  taxes  on  us."  This  is  the  only  writ- 
ing in  the  case  that  any  one  charges  to  Stan- 
ton, and,  to  give  even  groimds  for  argument 
that  it  is  a  conferral  of  authority  to  sell, 
it  is  argued  that  it  must  be  read  and  con- 
strued upon  the  theory  that  Mrs.  Rose  had, 
before  it  was  sent,  put  Stanton  in  possession 
of  Wagnon's  first  letter  containing  the  propo- 
sition of  Atwood,  which  she  wrote  she  would 
send  him.  Then  to  be  as  liberal  with  plain- 
tiff as  possible,  assume  again  that  Stanton 
was  in  possession  of  that  letter,  although  the 
petition  does  not  so  allege,  and  sent  the  tele- 
g;ram  with  reference  to  it,  and  yet  the  in- 
herent weakness  of  the  alleged  authority 
appears,  in  this,  that  Mrs.  Rose  did  not  ac- 
cept the  offer  made  in  Wagnon's  letter,  and 
never  agreed  to  a  sale  upon  its  terms,  and 
never  authorized  or  said  anything  indicating 
authority  in  Wagnon  to  sell  on  the  terms 
mentioned  in  his  letter^  but,  if  she  gave 
any  authority  to  Wagnon  to  sell,  it  was  upon 
.new  or  added  terms,  proposed  in  her  letter 
of  July  24th,  as  has  been  fully  made  to  ap- 
pear. So,  if  she  sent  Stanton,  as  is  claimed, 
Wagnon's  letter  making  Atwood's  offer,  and 
Stanton's  telegram  was  in  reference  to  it, 
and  was  an  acceptance  of  its  terms,  and  a 
conferral  of  authority  to  sell  upon  them,  then 
it  follows  that  Stanton  had  authorized  a  sale 
on  other  and  different  terms  from  those  de- 
manded by  Mrs.  Rose,  which  would  in  our 
Judgment  be  fatal  to  the  claim  of  authority 
tn  the  agent  to  make  the  sale.  Enough  has 
been  said  in  our  Judgment  to  properly  dis- 
pose of  the  case,  but  we  notice  briefly  anoth- 
er inherent  weakness  in  the  petition  filed 
in  this  case.  On  the  same  day  it  is  claimed 
Stanton  gave  authority  to  sell,  Mrs.  Rose 
expressly  withdrew  any  previous  authority 
she  may  have  conferred  on  Wagnon  to  sell, 
as  will  be  seen  by  reading  Exhibits  I  and  J. 
The  first  of  these  (Ex.  I):  "Am  considering 
better  offer  no  word  from  Stanton  yet."  The 
second  (E<x.  J):  "As  per  previous  message 
today  we  are  considering  better  offer,  so 
call  your  deals  off  with  Wahl  and  Atwood." 
[1]  These  telegrams  were  both  set  up  as 
exhibits  to  plalntlflTs  petition,  as  part  of  the 
writings  conferring  authority  on  the  agent. 
They  were  received  the  same  day  Stanton's 
telegram  from  Canada  was  received.  If 
they  were  received  before  Stanton's,  or  before 
the  agent  acted,  then  no  one  could  contend  he 
acted  with  authority.  From  plaintiff's  view- 
point, and  to  constitute  any  semblance  of 
authority  in  the  agent  to  act  on  that  day, 
it  was  vital  to  show  that  Wagnon  bad  Stan- 
ton's telegram,  and  that  he  acted  before 
Mrs.  Rose's  withdrawal  reached  him,  and 
yet  there  is  no  allegation  in  the  petition,  nor 
do  the  papers  themselves  show,  such  to  be 
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the  case.  The  presumption  Is  tbat  tbe  plead- 
er has  stated  bis  case  In  as  farorable  a  llgbt 
as  his  proot  will  warrant. 

In  the  case  of  Emmerson  v.  Botkin,  26 
Okl.  at  page  223.  109  Pac.  at  page  53.3,  29  L. 
R.  A.  (N.  S.)  780,  138  Am.  St  Rep.  953,  this 
court  says  that:  "In  the  construction  of  a 
pleading  nothing  will  be  assumed  in  favor 
of  the  pleader  which  has  not  been  averred, 
as  the  law  does  not  presume  that  a  party's 
pleadings  are  less  strong  than  tbe  facts  of 
tbe  case  warrant."  See,  also,  H.  W.  Metcalf 
Co.  T.  Morton,  54  Fla.  531.  45  South.  463, 
127  Am.  St.  Rep.  149,  and  School  Dlst.  No.  25 
V.  De  Long,  80  Neb.  607, 114  N.  W.  934. 

And  further,  in  arriving  at  the  conclusions 
stated  above  we  assumed  tbat  Stanton  was 
in  receipt  of  Wagnon's  letter  to  Mrs.  Rose 
submitting  tbe  proposltioDi  and  that  he  sent 
tbe  telegram  with  reference  to  it.  But  it 
could  well  be  said  tbat  this  assumption  Is 
not  well  founded.  -  A  study  of  tbe  correspond- 
ence win  show  that  Wagnon  bad  at  least 
three  deals  in  process  of  negotiations  for  this 
property  at  the  same  time — one  with  plain- 
tiff, another  with  Wahl,  and  another  with 
parties  not  disclosed — and  that  Mrs.  Rose 
bad  an  offer  from  still  another  party.  On 
the  26th,  Wagnon  had  written  Mrs.  Rose 
urging  her  to  give  an  answer  to  Wahl's  offer. 
On  tbe  28tb,  Wagnon  wired  Stanton  about 
some  offer,  not  mentioning  the  parties,  and 
on  the  same  day  wired  Mrs.  Rose  that  Mr. 
Wahl's  customers  would  not  wait  longer  than 
to-day.  It  Is  possible  that  Stanton's  telegram 
referred  to  the  offer  of  Wahl  or  some  one 
else.  The  entire  correspondence  is  set  up  to 
establish  the  agency  of  Wagnon  and  tbe  peti- 
tion does  not  aver  that  the  telegram  referred 
to  the  Atwood  deal.  It  would  have  furnish- 
ed as  much  basis  to  support  a  sale  to  Wahl 
as  to  Atwood. 

There  are  other  serious  objections  urged 
against  the  theory  that  these  writings  con- 
stitute authority  to  sell,  and  a  sale,  under  the 
statute  of  frauds;  but,  in  view  of  tbe  con- 
clusion we  have  reached  on  the  points  dis- 
cussed, we  will  briefly  mention,  without  dis- 
cussing, some  of  them. 

Wagnon's  telegram  recites  no  terms;  tbe 
general  presumption  would  be  that,  in  such 
case,  the  sale  was  to  be  for  cash.  If  so,  the 
sale,  being  on  credit  was  not  according  to  the 
terms  authorized.  The  memoranda  of  sale 
Is  silent  as  to  the  name  of  tbe  sellers.  It 
is  executed  by  the  Standard  Investment  Com- 
pany per  Wagnon,  agent.  If  any  authority 
was  given,  it  was  only  to  Wagnon.  None 
of  the  writings  disclose  the  name  in  any  way 
of  tbe  Investment  Company.  The  correspond- 
ence nowhere  describes  the  property,  more 
definitely  than  "your  West  Main  street  prop- 
erty." Under  some  authorities,  this  descrip- 
tion might  have  been  supplemented;  but  un- 
der others,  equally  respectable,  it  would  be 
wholly  insufficient.    All  of  these  last-mention- 


ed points  have  been  Investigated  more  or 
less;  but  it  Is  not  necessary  to  hold  here 
their  effect  on  plaintiff's  case,  but  tbeir 
mention  illustrates  the  dlfflculties  which  have 
surrounded  plaintiff  from  tbe  beginning. 

The  trial  court  held  that  the  amended  peti- 
tion failed  to  state  a  case  in  which  a  specific 
performance  would  be  decreed.  We  think  it 
held  correctly,  and  tbat  tbe  Judgment  should 
be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(32  OU.  547) 

STEELE  et  al.  v.  KELLET  et  al. 

(Supreme  Court  of  Oklahoma.     Feb.  6,  1912. 

Rehearing  Denied  April  9,  1912.) 

(Syllabut  by  the  Court.) 

1.  Statutes  (J  220*)— Constbuction— Adop- 
tion    OF    Pbovisions    Pkbviouslt    Cos-  , 

STBUED. 

It  will  be  presumed  that  Congress,  in 
adopting  the  statutes  of  Arkansas  for  the  In- 
dian Territory,  adopted  them  with  the  constrnc- 
tioD  and  interpretation  tbat  bad  been  placed 
on  them  by_  the  Supreme  Court  of  Arkansas 
prior  to  their  adoption  by  Congress. 

[Bd.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  |  307;   Dec.  Dig.  i  226.»] 

2.  JtrDOMENT  (§  423*)— EiQuiTABue  Relief- 
Power  of  Coubt. 

Under  tbe  law  in  force  in  the  Indian  Ter- 
ritory prior  to  statehood,  courts  of  equity  pos- 
sessed an  inherent  power  to  set  aside  the  or- 
ders and  judgments  of  probate  courts  for  fraud; 
or  if  such  state  of  facts  and  circumstances  was 
presented  as  showed  the  irreparable  injury  im- 
pending, against  which  the  probate  court  could 
grant  no  relief,  courts  of  equity  might  inter- 
pose, but  not  for  mere  errors,  however  gross. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §$  797-801;   Dec.  Dig.  {  42a.*] 

3.^  Judgment  (|  475*)— Tebkitobiai.  Couktb 
— Pbesumptions  as  to  Jublsdtction. 

The    United   States   Courts    in   the  Indian 

Territory  were  courts  of  superior  jurisdiction; 

all  presumptions  were  in  favor  of  tbeir  action; 

and   all  irregularities  in   tbe  exercise  of  their 

jurisdiction   m   probate   proceedings,   rightfully 

acquired,  were  cured  by  final  judgment,  and  not 

open  to  collateral  attack. 
[E»d.   Note. — For  other   cases,   see  Judgment, 

Cent.  Dig.  §  910;   Dec.  Dig.  i  475.*] 

4.  ESxecutobs  and  Adkinibtbatobs  (I  337*) 
-Lands— Sales  Undeb  Oboeb  of  Coubi— 
Validitt. 

A  sale  of  real  estate  made  in  tbe  Indian 
Territory,  belonging  to  the  estate  of  a  deceased 
person,  made  by  a  duly  appointed  administra- 
trix, upon  a  petition  therefor  filed,  but  without 
notice  of  the  application  being  given  as  provid- 
ed by  the  statute,  and  where  it  further  appears 
that  the  petition  is  deficient  in  form,  though  in 
substantial  compliance  with  the  statute,  and 
where  the  sale  has  been  confirmed,  is  not  void, 
however  erroneous. 

[EA.  Note.— For  other  cases,  see  Eiecutort 
and  Administrators,  Cent  Dig.  {J  1387-1409; 
Dec.  Dig.  §  337.*] 

5.  Executobs  and  Administbatobs  (I  380*) 
—Lands— Sales  Undeb  Osdeb  of  Coubt— 
VALiDrrr. 

A  sale,  made  as  above  set  forth,  will  not 
be  set  aside  in  a  direct  proceeding  instituted 
for  that  purpose,  unless  it  be  shown  that  actual 
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fraud  waa  committed,  or  tbat  there  existed  some 
other  (rround  of  acknowledged  equity  jarlsdic- 
tion.  Defective  alleKations  in  the  petition  for 
an  order  of  sale  and  failure  to  publiBh  notice 
of  such  application,  while  they  ;nay  be  gross 
irregularities,  alone  will  not  afford  grounds  for 
equitable  interference,  where  a  sale  made  there- 
under is  free  from  actual  fraud  or  other  grounds 
of  equity  jurisdiction,  and  where  the  sale  has 
been  regularly  confirmed. 

IBd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  If  1545-1564, 
1567,  1568;    Dec.  Dig.  {  380.»] 

6.    JUDOMENT  (S  668*)— CONCLUSrVENESS— PEB- 

80N8  Concluded. 

K.  and  S.,  pretermitted  heirs  of  S.,  deceas- 
ed, having  invoked  the  jurisdiction  of  the  Unit- 
ed States  Court  for  the  Indian  Territory,  sitting 
in  probate,  against  certain  orders  made  in  the 
probate  proceedings  in  which  they  were  inter- 
ested, and  having  obtained  an  order  of  distribu- 
tion, though  not  the  character  of  relief  sought, 
but  being  such  as  the  court,  under  sections 
6500  and  6501,  Mansfield's  Digest  (sections 
36T2,  3573,  Ind.  T.  Ann.  St.  1809),  had,  upon 
proper  showing,  authority  to  make,  and  it  not 
appearing  that  any  exceptions  thereto  were  sav- 
ed, and  it  further  not  appearing  what  was  done 
in  the  matter  of  complying  with  the  order  of 
distribntion,  held,  that  such  heirs  were  bound 
by  the  decree  of  distribution. 

fEd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {f  1181-1183,  1188,  1189 ;  Dec.  Dig. 
f  668.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Sogers  Comity; 
T.   Lk  Brown,   Judge. 

Actl6n  by  Laura  Kelley  and  another 
against  Julia  Scruggs,  guardian  of  Lewis  H. 
Scruggs,  and  .otliers.  Judgment  for  plalntlfTs, 
and  defendants  bring  error.  Reversed,  with 
Instructions  to  dismiss  petition. 

John  E.  Lydecker  and  G.  A.  Steele,  both 
of  Tulsa,  for  plaintiffs  In  error.  J.  H.  Wood, 
of  Shawnee,  and  Charles  Richardson,  of  Tul- 
sa, for  defendants  in  error. 

SHARP,  a  On  September  18,  1908,  de- 
fendants In  error  filed  In  the  district  court 
of  Rogers  county  their  petition,  seeking  the 
cancellation  of  a  certain  deed  made  plaintiffs 
in  error,  S.  S.  Steele,  M.  A.  Steele,  Stephen 
A.  Towers,  and  Richard  M.  Oorey,  by  Julia 
Scruggs,  administratrix  of  the  estate  of  Lew- 
is H.  Scruggs,  deceased,  and  to  require  said 
Julia  Scruggs  to  give  bond  as  required  by 
law,  and  for  other  relief.  Upon  issues  join- 
ed the  case  was  by  agreement  of  counsel 
tried  before  the  court  without  the  Interven- 
tion of  a  Jury.  At  the  conclusion  of  the  testi- 
mony, plaintiffs  obtained  leave  of  court,  and 
over  the  objection  of  defendants  filed  an 
amended  petition,  setting  up  substantially 
the  same  facts,  and  the  prayer  of  which 
amended  petition  asked  that  the  deed  be  sur- 
rendered, canceled,  set  aside,  and  held  for 
nangbt;  that  the  title  to  plaintiffs  In  the 
lands  therein  described  be  quieted;  and  tbat 
all  the  orders,  acts,  and  decrees  of  the  United 
States  Court  In  ordering  the  sale  of  said 
property,  the  assets  of  the  estate,  and  con- 
firming such  sale,  and  in  directing  the  execu- 


tion of  a  deed  thereto,  be  set  aside  and  held 
for  naught,  and  for  other  relief.  The  judg- 
ment of  the  court  was  In  favor  of  the  plain- 
tiffs, and  concluded  as  follows:  "Wherefore 
It  is  ordered,  adjudged,  and  decreed  that  the 
deed  referred  to  in  plaintiffs  amended  peti- 
tion be  surrendered,  canceled,  set  aside,  and 
held  for  naught,  and  that  the  title  of  the 
plaintiffs  to  the  lands  described  in  the  amend- 
ed petition  be  quieted,  and  that  all  orders, 
acts,  and  decrees  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District 
of  the  Indian  Territory,  in  ordering  the  sale 
of  the  property  herein  described  and  con- 
firming said  sale,  are  hereby  set  aside,  and 
held  for  naught,  and  that  the  plaintiffs  re- 
cover their  costs  herein."  Motion  for  a  new 
trial  being  overruled,  the  case  Is  brought  here 
for  review,  numerous  errors  being  assigned, 
but  one  of  which  it  Is  necessary  to  consider. 
Did  the  district  court  of  Rogers  county  have 
the  right  and  authority,  under  the  pleadings 
and  proof,  to  vacate  and  set  aside  the  action 
of  the  United  States  Court  for  the  Northern 
District  of  the  Indian  Terrltoty,  in  the  par- 
ticulars set  out  in  its  decree? 

Plaintiffs  were  the  heirs  at  law  of  Lewis 
H.  Scruggs,  deceased.  Their  names  were 
omitted  from,  and  no  provision  was  made 
for  them  In,  the  will  of  Lewis  H.  Scruggs,  de- 
ceased, made  December  20,  1903.  Under  the 
provisions  of  section  6500,  Mansfield's  Digest 
of  the  Laws  of  Arkansas,  in  force  in  the  In- 
dian Territory;  as  to  plaintiffs  the  said  Lewis 
H.  Scruggs  died  Intestate.  In  other  words, 
the  will  as  to  them  bad  no  binding  force  or 
effect  But  this  is  not  denied,  and  we  turn 
to  the  real  controversy — ^that  of  the  right  of 
said  pretermitted  heirs  after  sale,  by  the  ad- 
ministratrix, of  the  real  property  of  the  es- 
tate, to  come  Into  a  court  of  equity  and  ask 
to  have  vacated  and  set  aside  the  findings, 
orders,  and  Judgments  of  a  court  of  compe- 
tent and  exclusive  Jurisdiction,  on  the 
grounds  assigned  in  their  bill  and  under  the 
testimony  offered  in  support  thereof. 

[1]  Chapter  1  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas  was  extended  over  and 
put  in  force  in  the  Indian  Territory  by  Act 
of  Congress  May  2,  1890  (U.  S.  Statutes  at 
Large,  vol.  26,  c.  182,  p.  81),  and  which  stat- 
ute deals  with  the  subject  of  administra- 
tion. Prior  to  its  adoption,  various  provi- 
sions of  said  chapter  1  had  been  Judicially 
construed  by  the  Supreme  Court  of  Arkansas, 
and  we  must  assume  that  this  rule  of  con- 
struction was  adopted  by  Congress  at  the 
time  of  Its  adoption  of  the  statute.  This  is 
not  only  a  familiar  rule  of  construction,  but 
one  that  has  received  express  sanction  by  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  and  the  Supreme 
Court  of  the  United  States,  and  by  this 
court  as  well  as  by  the  Criminal  Court  of 
Appeals.  McFadden  v.  Blocker,  2  Ind.  T. 
260,  48  S.   W.  104.3,  58  L.  R.  A.  848;    Id.,  3 
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Ind.  T.  224,  54  S.  W.  873,  58  L.  B.  A.  894; 
Boblnson  y.  Belt,  2  Ind.  T.  360,  51  S.  W. 
975;  Blaylock  r.  Incorporated  Town  of  Mns- 
kogee,  117  Fed.  125,  54  O.  C.  A.  639;  Bobln- 
son y.  Belt,  100  Fed.  718,  40  0.  O.  A.  664; 
Sanger  y.  Plow,  48  Fed.  152,  1  C.  C.  A.  56; 
Robinson  y.  Belt,  187  U.  S.  41,  23  Snp.  Ct 
16,  47  L.  Ed.  65;  National  Live  Stock  Com- 
mission V.  Taliaferro,  20  Okl.  177,  93  Pac. 
983;  Hawkins  v.  U.  S.,  3  Okl.  Cr.  651,  108 
Pac.  561;  State  ex  rel.  Sims  y.  Canithers, 
1  Okl.  Cr.  428,  98  Pac.  474. 

In  Boblnson  y.  Belt,  187  U.  S.  41,  23  Sup. 
Ct.  16,  47  li.  Ed.  65,  in  passing  upon  this 
question,  it  is  said  in  tbe  syllabus:  "Tbe 
courts  of  tbe  Indian  Territory  are  bound  to 
respect  the  decisions  of  tbe  Supreme  Court 
of  Arkansas,  interpreting  laws  of  tbat  state, 
which  were  adopted  and  extended  oyer  tbe 
Indian  Terrltory-by  the  Act  of  Congress  May 
2, 1890."  Tbe  sale  and  other  orders  complain- 
ed of  were  made  by  tlie  United  States  Court 
in  the  Indian  Territory,  prior  to  statehood; 
bence  the  rule  of  construction  announced  is 
binding  upob  this  court.  National  Live 
Stock  Commission  Co.  y.  Taliaferro,  20  Okl. 
177,  93  Pac  983. 

[2]  In  Rogers  et  al.  v.  Wilson  et  al.,  13 
Ark.  507,  the  complainants,  heirs  at  law  of 
decedent,  had  no  notice  of  the  application 
for  an  order  to  sell  certain  lands  of  the  es- 
t;ate,  and  an  action  to  enjoin  the  sale  was 
bistituted  and  sustained  on  tbe  ground  of 
actual  fraud.  The  court,  liowever,  among 
other  things,  said:  "And  although  it  was 
clearly  erroneous  to  have  granted  the  order 
for  the  sale  of  the  real  estate  without  first 
having  given  tbe  notice  required  by  tbe  stat- 
ute, tbe  order  was  not  yoid,  because  it  was 
made  in  a  proceeding  in  rem,  for  the  sale  of 
the  estate,  which,  by  our  statute,  is  made  as- 
sets in  the  hands  of  tbe  administrator,  and 
over  which  by  petition  the  probate  court 
had  jurisdiction,  and  further,  and  although 
after  the  sale  of  the  said  property  shall  have 
been  made,  tbe  court  might  not  feel  at  liber- 
ty in  most  instances  to  disturb  the  sale,  but 
would  leave  the  heir.  If  aggrieved,  for  his 
recourse  over  against  the  administrator,  yet 
before  the  sale,  there  can,  we  apprehend,  be 
no  very  good  reason  why  tbe  administrator 
cannot  be  restrained  from  perpetrating  the 
wrong  complained  of." 

In  Reinhardt's  Adm'r  y.  Gartrell,  33  Ark. 
727,  a  bill  was  filed  by  the  devisees  and  lega- 
tees under  the  will,  against  tbe  executor  and 
bis  sureties.  Fraud  in  the  settlement  was 
charged,  and  it  was  sought  to  have  the  settle- 
ment reopened  and  the  account  of  the  exec- 
utor restated.  The  court  having  called  at- 
tention to  the  fact  that  under  the  Constitu- 
tion of  1874  probate  courts  were  reinvested 
with  exclusive,  original  Jurisdiction  in  mat- 
ters relative  to  tbe  probate  of  wills,  tbe  es- 
tates of  deceased  persons,  executors,  admin- 
istrators, guardians,  etc.  The  chancellor, 
uijon  the  hearing,  found  tbe  administrator 
amenable  to  tbe  charge  of  fraud  in  five  par- 


ticulars, and  ordered  that  the  settlement  of 
the  executor  should  be  set  aside  and  held 
for  naught  and  his  accounts  restated.  There- 
upon tbe  matter  was  referred  to  tbe  master, 
with  directions  to  charge  the  executor  with 
the  amount  of  all  assets  which  came  to  bis 
hands,  and  credit  him  ,wlth  all  payments 
legally  made,  and  all  unavoidable  losses,  if 
any,  eta  In  accordance  with  this  order,  the 
master  proceeded  to  state  tbe  whole  account 
de  novo,  reforming  it  in  all  respects  accord- 
ing to  his  views  of  the  law  and  the  weight  of 
evidence,  as  well  as  with  regard  to  matters 
not  found  by  tbe  court  to  be  fraudulent,  as 
.with  regard  to  those  that  were.  Tbe  re- 
port was  approved,  save  as  to  certabi  ex- 
ceptions, and  a  decree  was  rendered  agahist 
tbe  executor  and  his  sureties  In  solldo  for 
tbe  amount  found  In  his  hands,  eta  In  re- 
viewing the  decree,  tbe  court  observed  that 
mere  error  or  irregularity  In  matters  witbbi 
the  Jurisdiction  of  the  probate  court,  not  ting- 
ed with  actual  mala  fides,  ought  to  be  cor- 
rected only  on  appeal ;  tbat  excessive  allow- 
ances for  commissions  or  attorney's  fees,  or 
Illegal  credits,  were  simply  erroneous,  voida- 
ble on  appeal,  but  not  fraudulent  or  void; 
and  so  with  regard  to  mistakes  and  omis- 
sions. They  may  be  the  result  of  accident, 
entirely  consistent  with  good  faith.  The 
question  there  was:  Ought  tbe  restatement 
of  account  have  been  confined  solely  to  mat- 
ters adjudged  fraudulent,  or  was  It  proper  to 
open  the  whole  matter  anew,  to  embrace  the 
action  of  the  executor  dui-ing  the  period  of 
more  than  10  years,  without  any  regard  to 
the  matters  adjudged  by  the  probate  court? 
With  reference  to  the  Jurisdiction  of  a  conrt 
of  chancery  In  such  cases,  the  court  said: 
"With  regard  to  the  latter  class,  and  in  view 
of  the  constitutional  dignity  of  our  courts 
of  probate,  there  are  high  considerations  of 
public  policy  which  require  tbat  the  Inter- 
vention of  courts  of  chancery  should  be  re- 
stricted to  and  limited  by  tbe  necessities  of 
each  particular  case.  Their  power  should  be 
invoked  only  for  the  particular  occasion, 
and  invoked  only  for  correction.  The  ex- 
clusive Jurisdiction  of  courts  of  probate 
would  fall  si)eedily-  Into  contempt  if  the  dis- 
covery of  a  few  errors  of  a  fraudulent  nature 
could  be  made-  the  ground  In  chancery  of 
sweeping  away  all  that  has  been  properly  ad- 
judicated, taking  control  of  the  whole  sub- 
ject-matter as  upon  appeal,  and  of  hearto; 
de  novo,  and  overruling  tbe  decisions  of  the 
probate  court  with  regard  to  matters  con- 
cerning which  no  fraud  was  alleged,  and  up- 
on which  parties  may  for  years  have  rested." 
The  decree  was  reversed. 

In  Janes  et  al.  y.  Williams,  31  Ark.  175, 
the  plaintitts,  heirs  at  law  of  the  deceased, 
filed  their  bill  of  complaint  in  the  circuit 
court  for  the  final  settlement  and  distribu- 
tion of  the  estate  of  the  deceased,  to  wtiicli 
defendants  demurred,  and  the  demurrer  was 
sustained,  and  tlie  appeal  dismissed.    Tbe 
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court  on  appeal  said:  '^e  have  carefully 
conaldered  thla  question.  It  is  one  wblcb. 
may  bave  the  most  tmportant  bearing  upon 
the  final  determination  of  the  case.  And, 
after  the  most  mature  consideration,  we  are 
left  the  altematlTe  of  holding  either  that, 
however  irregular  the  proceedings  may  have 
been  in  admitting  the  evidence  adduced,  or 
deciding  it  to  be  safflcient  to  establish  the 
will  and  admit  it  to  the  record,  as  it  was 
acted  upon  at  the  domicile  of  the  testator, 
and  in  the  county  where  most  of  the  lands 
devised  lay,  and  the  Judgment  and  decision 
of  the  court  of  probate,  probating  the  will 
and  admitting  it  to  record,  must  stand  un- 
til reversed  or  set  aside,  or  to  overrule  the 
uniform  series  of  decisions  of  this  court  for 
more  than  20  years,  hnd  hold  the  orders  and 
Judgments  of  the  probate  court  absolutely 
void."  The  court  held  that  it  was  unable  to 
find  such  a  state  of  case  as  would  entitle  the 
plaintiffs  to  relief. 

In  Trimble  et  ux.  v.  James,  Adm'r,  40  Ark. 
399,  it  was  held  that  the  order  of  the  probate 
court,  confirming  an  administrator's  settle- 
ment, had  the  force  of  a  judgment,  and,  if 
erroneous,  could  be  corrected  only  by  appeal, 
but  that  chancery  might  interfere  to  correct 
fraud  or  relieve  against  accident  or  upon 
some  other  ground  of  acknowledged  equity 
Jurisdiction,  to  prevent  irremedial  mischief; 
such  interference  extended  only  so  far  as  to 
ettect  the  object ;  and,  further,  that  although 
the  administrater's  credits  may  be  fraudu- 
lent in  law,  yet,  if  there  was  no  actual 
fraud,  there  could  be  no  relief  in  equity  un- 
less there  had  also  been  an  Injury. 

In  Osborne  et  al.  v.  Graham,  Adm'r,  et  al., 
30  Ark.  66,  the  bill  filed  against  the  admin- 
istrator and  his  sureties  on  his  bond  charged 
that  money  belonging  to  the  estate  was 
fraudulently  applied  to  the  purchase  of  land 
taken  in  the  administrator's  own  name,  and 
individual  right;  that  the  lands  thus  pur- 
chased were  equitably  the  property  of  the 
estate.  It  was  held  that  the  investigation  of 
these  facts  and  ttie  proper  decree  for  relief 
were  proper  subjects  of  chancery  jurisdic- 
tion. 

In  Dyer  et  al.  t.  Jackoway  et  al.,  42  Ark. 
186,  it  was  said:  "That  chancery  would  in- 
terfere to  correct  fraud  established,  either 
by  direct  proof,  or  by  such  circumstances 
as  would  fairly  authorize  the  inference  of 
intentional  fraud." 

In  West  et  ux.  v.  Waddill  et  al.,  83  Ark. 
575,  it  was  said:  "That  there  is  an  inherent 
power  in  equity  to  set  aside  the  orders  and 
judgments  of  probate  courts  as  of  all  other 
courts:  for  fraud;  or  if  such  a  state  of  facts 
and  circumstances  is  presented  as  shows 
Irreparable  injury  impending,  against  which 
the  probate  court  can  grant  no  relief,  courts 
of  equity  may  interpose,  but  not  for  mere 
errors,  however  gross." 

In  Turner  v.  Rogers,  49  Ark.  51,  4  8.  W. 
103,  it  was  said  by  Cockrill,  C.  J.:    "The  de- 


murrer to  the  bill  raises  the  question  of  the 
Jurisdiction  of  a  court  of  equity  to  enforce 
the  collection  of  a  claim  probated  against 
the  estate  of  a  deceased  debtor,  and  which  is 
still  in  course  of  administration,  out  of  lands 
belonging  to  the  estate.  The  jurisdiction  of 
courts  of  equity  in  probate  matters  is  more 
restricted  in  this  state  than  it  was  under  the 
English  rule,  before  the  establishment  of 
our  probate  system,  and  it  is  less  liberal 
than  is  now  exercised  by  many  of  the  states. 
See  3  Pom.  Eq.  art.  1154  et  seq.  With  us  the 
probate  court  has  exclusive  jurisdiction  in 
the  matter  of  the  administration  of  the  es- 
tates of  decedents  (article  7,  §  34,  Const 
1874),  and  it  has  frequently  been  determined 
by  this  court  that  equity  has  no  power  to  lift 
the  administration  out  of  the  probate  court 
for  the  purpose  of  proceeding  with  It  Reln- 
hardt  v.  Gartrell,  33  Ark.  727 ;  West  v.  Wad- 
dill,  33  Ark.  575;  Mock  v.  Pleasants,  34  Ark. 
63 ;  Shegogg  v.  Perkins,  34  Ark.  117;  Flash 
V.  Oresham,  36  Ark.  529;  Hankins  v.  Layne, 
48  Ark.  544,  3  S.  W.  821.  The  equitable 
jurisdiction  over  the  subject  with  us  is  not 
concurrent — it  is  rather  auxiliary  or  ancillary 
and  corrective — and  can  be  exercised  only 
when  the  relief  afforded  by  the  probate  court 
is  imperfect  or  Inadequate,  or  where  its  pro- 
ceedings have  miscarried  through  fraud,  ac- 
cident or  mistake.  There  must  be  some  spe- 
cial ground  of  exclusive  equitable  cognizance 
to  warrant  the  interference  of  equity  with 
the  course  of  an  administration,  "Courts  of 
probate  are  not  courts  of  chancery,"  as  was 
said  in  Jones  v.  Craham,  36  Ark.  385,  405, 
"and  they  are  not  provided  with  the  machin- 
ery to  adjust  the  complicated  matters  with 
which  equity  deals.  Hall  v.  Brewer,  40  Ark. 
433.  But  they  have  power  for  all  the  ordi- 
nary purposes  of  administration,  and  the 
jurisdiction  of  equity  exists  only  in  matters 
which  lie  outside  of  or  beyond  their  reach." 
The  court  further  said :  "To  permit  equity  to 
interfere  for  the  purpose  of  selling  the  lands, 
without  some  special  reason,  would  be  to  al- 
low it  to  exercise  concurrent  jurisdiction  in 
the  administration  of  the  estate.  But  this 
is  not  permissible  under  our  system.  This 
view  undoubtedly  conforms  to  the  prevailing 
rule,  says  Mr.  Pomeroy  (3  Bq.  art  1154,  p. 
107,  note),  In  the  great  majority  of  states 
where  power  to  sell  land  under  the  dlre<H:ion 
and  control  of  the  probate  court  is  given  to 
an  administrator."  Rogers  v.  Kennard,  54 
Tex.  30;  Davenport  v.  Ogg,  15  Kan.  363; 
Shegogg  v.  Perkins  et  al.,  34  Ark.  117;  .Tadi- 
soa  V.  McNabb  et  al.,  39  Ark.  Ill ;  Nathan  v. 
Lehman,  39  Ark.  256;  Blevins  v.  Case,  66 
Ark.  416,  61  8.  W.  65 ;  Mock  et  al.  v.  Pleas- 
ants, 34  Ark.  63;  Brlce  v.  Taylor,  51  Ark.  75, 
9  S.  W.  854 ;  Borden  et  al.  v.  State,  U  Ark. 
519;   Marr,  Ex  parte,  12  Ark.  88. 

In  McLeod  v.  Griffls,  51  Ark.  1,  8  S.  W, 
837,  it  was  said  that  a  bill  to  impeach  the 
settlement  of  an  administrator,  whldi  con- 
tained only  general   charges  of  fraud,   ac- 
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ddent,  or  mistake,  witbont  specifying  of 
what  the  fraud,  accident,  or  mistake  consisted 
of,  constituted  no  cause  of  action,  and  that 
the  consent  of  the  defendant  that  such  charg- 
es might  be  Investigated  would  give  to  a 
court  of  equity  no  Jurisdiction  to  grant  relief 
thereon  exrept  on  such  proofs  as  would  sus- 
tain specific  charges  amounting  to  a  cause  of 
actloi.. 

[3-El  Did  tbe  court  below  have  jurisdlc- 
diction  of  tbis  case,  for  tbe  reason  that  no 
notice  of  the  application  for  the  sale  of  tbe 
real  estate,  prior  to  making  the  order,  was 
given?  The  question  of  tbe  legal  effect  of 
such  sales  is  one  that  has  often  been  before 
the  courts  of  Arkansas.  The  leading  case  is 
that  of  Sturdy  et  al.  t.  Jackoway,  19  Ark. 
510,  where  it  Is  said :  "That  an  order  of  tbe 
probate  court  for  the  sale  of  the  real  estate 
of  a  deceased  person  is  a  Judgment  in  rem, 
and,  being  the  Judgment  of  a  court  of  com- 
petent Jurisdiction  upon  a  set  of  facts  with- 
in tbe  scope  of  Its  legitimate  powers.  Im- 
ports the  necessity  for  the  sale  and  cannot 
be  adjudged  and  held  for  naught  collaterally 
npon  tbe  ground  that  tbe  court  erroneously 
exercised  its  powers;  nor  can  tbe  proceed- 
'ings  and  sale  under  such  Judgment  or  order, 
reported  to  and  confirmed  by  tbe  probate 
court,  be  impeached  collaterally;  nor  the 
title  called  in  question  for  any  omission  in 
obtaining  tbe  order  for  sale  or  other  irregu- 
larity. Tbe  court  there  cites  earlier  cases 
arising  in  that  state,  among  which  was  Bor- 
den et  al.  V.  State,  11  Ark.  619,  44  Am.  Dec. 
217,  in  which  it  was  held  that:  "Jurisdic- 
tion of  the  probate  court  appearing  as  to  the 
subject-matter,  any  irregularity  in  its  pro- 
ceedings— as  for  want  of  notice — was  not  a 
legitimate  Inquiry  in  collateral  proceedings, 
however  legitimate  it  might  be  upon  a  direct 
proceeding,  as  for  error."  'The  court  there 
proceeded  upon  the  theory  that,  the  probate 
courts  having  peculiar  and  exclusive  Juris- 
diction of  deceased  persons,  they  must  nec- 
essarily have  Jurisdiction  of  the  Incidents  to 
the  proper  exercise  of  that  Jurisdiction ;  and 
when  upon  the  one  or  the  other  their  Judg- 
ment may  be.  It  cannot  be  a  nullity,  however 
erroneous,  because  within  the  scope  of  its 
legitimate  powers. 

In  Fleming  v.  Johnson  et  al.,  26  Ark.  422, 
it  tvas  held  that  where  a  probate  court  has 
Jurisdiction  of  the  subject-matter,  the  pa- 
pers, and  proceedings  in  the  case,  and  upon 
an  order  tbe  sale  Is  had,  it  is  presumed  to 
have  been  regular,  and  the  purchaser  at  a 
guardian's  or  administrator's  sale  will  not 
be  bound  to  look  further  back  than  the  or- 
der of  the  court,  or  to  Inquire  as  to  its  mis- 
takes. 

In  Montgomery  et  nz.  v.  Johnson,  31  Ark. 
74,  It  was  said:  "Notice  of  the  intended  ap- 
plication it  is  evident  could  not  have  been 
given,  nor  could  a  list  of  sales  of  the  per- 
sonal property  have  accompanied  the  peti- 
tion, for  tbe  record  shows  that  the  applica- 


tion was  made  the  next  day  after  the  grant- 
ing of  administration.  •  •  •  The  admin- 
istration of  the  deceased  penon  Is  cojhmlt- 
ted  to  the  Jurisdiction  of  the  courts  of 
probate,  and  ai>on  tbe  granting  -of  letteis 
testamentary  or  of  administration,  the  court 
acquires  Jurisdiction  of  tbe  estate  and  pro- 
ceeds in  rem."  It  Was  further  said :  "In  the 
above  case  of  Rogers  v.  Wilson  [13  Ark.  607], 
the  sale  was  ordered,  as  In  this,  without  no- 
tice of  the  Intended  application  having  been 
given,  and  the  court  say:  'Although  it  is 
clearly  erroneous  for  the  court  of  probate  to 
grant  an  order  for  tbe  sale  of  real  estate 
without  the  notice  of  the  intended  applica- 
tion therefor  required  by  the  statute  having 
been  given,  the  order  is  not  void.' " 

In  Aple  V.  Kelsey,  62  Ark.  841,  12  S.  W. 
703,  20  Am.  St  R^.  183,  It  was  said: 
"That  the  probate  court  of  Arkansas  is  a 
court  of  superior  Jurisdiction;  that  all  pre- 
sumptions are  in  favor  of  Its  action,  and  all 
irregularities  in  the  exercise  of  its  Jorisdlc- 
tlon  rightfully  acquired  are  cured  by  a  final 
Judgment,  and  not  open  to  collateral  attack." 
And  held  that  private  sale  of  a  decedent's 
estate  by  his  administrator,  upon  order  of 
the  probate  court  for  the  payment  of  de- 
cedent's debts,  was  not  void  when  confirmed. 
Alexander  v.  Hardin,  54  Ark.  480,  16  S.  W. 
264;  Thorn  et  al.  v.  Ingram,  25  Ark.  62; 
Beidler  v.  Frledell,  44  Ark.  411;  Spade  v. 
Morton  et  al.,  28  Okl.  384,  114  Pac.  724. 

In  Eaves  v.  Mullen,  25  Okl.  679,  107  Pac. 
433,  it  was  held  that  a  petition  of  a  guard- 
ian for  an  order  of  sale  of  bis  ward's  real 
estate  need  not  show  affirmatively  that  the 
ward  resided  in  the  county  where  it  is  filed 
in  order  to  give  the  court  Jurisdiction.  In 
this  case  the  court  said:  "As  to  titles  con- 
veyed by  guardians  on  tbe  Indian  Territory 
side  of  the  state  under  the  statute  there  in 
force,  the  force  of  the  decisions  of  the  Su- 
preme Court  of  Arkansas  rendered  prior  to 
the  adoption  of  the  statute,  and  the  rule  of 
tbe  Supreme  Court  of  tbe  United  States,  the 
court  of  final  appellate  Jurisdiction  of  caus- 
es arising  in  that  territory,  would  impel  us, 
in  the  absence  of  fraud,  to  bold  that  the  de- 
cree of  confirmation  made  before  tbe  admis- 
sion of  the  state  cured  all  Irregularities  and 
errors  that  occurred  after  the  court  acquired 
Jurisdiction  by  the  filing  of  the  guardian's 
application  for  order  of  sale,  from  which  no 
appeal  was  taken."  The  decisions  of  the 
Supreme  Court  referred  to  were  Grlgnon's 
Lessees  v.  Astor  et  al.,  2  How.  319,  11  li.  Ed. 
283;  Mohr  y.  Manlerre,  101  U.  S.  417,  25  U 
Ed.  1052. 

[6]  Does  the  cause  at  bar  come  within  tbe 
rule  in  the  foregoing  controlling  antborities? 
Tbe  amended  petition,  which,  outside  of  tbe 
prayer,  does  not  differ  materially  from  the 
original,  charges :  That  in  procuring  tbe  is- 
suance of  letters  testamentary  to  her,  the 
said  Julia  Scruggs  failed  to  mention  tbe 
names  of  the  plaintiffs  i    that,  with  intent 
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to  defraud  said  plaintiffs,  said  Julia  Scruggs 
filed  la  court  an  application  to  be  appointed 
udmlnistratrlx  of  tbe  estate  of  said  Lewis  H. 
Scruggs,  deceased ;  that  tbe  clerk  of  said  court 
did  not  require,  and  tbe  said  Julia  Scruggs 
did  not  give,  a  bond  as  required  by  law; 
that  said  Julia  Scruggs  willfully  and  pur- 
posely, with  Intent  to  defraud  plaintiffs  and 
to  mislead  tbe  United  States  Court,  omitted 
from  said  application  for  administration  the 
names  of  plaintiffs  as  heirs  at  law  of  said 
Lewis  H.  Scruggs,  although  the  fact  that 
said  plaintiffs  were  living  and  tbe  legitimate 
chUdreu  of  said  Lewis  H.  Scruggs,  deceased, 
was  well  known  to  said  applicant  for  let- 
ters testamentary;  that  she,  with  Intent  to 
defraud,  represented  to  the  court  that  she 
and  her  minor  child,  Lewis  H.  Scruggs,  Jr., 
were  the  only  heirs  of  said  Lewis  H.  Scruggs, 
deceased,  well  knowing  that  said  represen- 
tations were  false,  and  that  thereby  she  pro- 
cared  said  conrt,  acting  through  its  clerk,  to 
issue  letters  of  administration  to  her,  with- 
out bond ;  that  she  thereafter  filed  a  petition 
to  sell  the  real  estate  belonging  to  said  es- 
tate, a  copy  of  which  said  petition  is  set  out 
in  the  amended  petition;  that  the  allega- 
tions therein  contained  were  false  and  mis- 
leading, and  made  for  the  purpose  of  mis- 
leading the  United  States  Court,  and  to  de- 
fraud plaintiffs;  that  said  petition  did  not 
contain  tbe  allegations  required  by  law  for 
tbe  sale  of  real  estate  by  an  administrator 
of  a  decedent's  estate;  and  ttiat  by  reason 
thereof  the  court  in  which  said  administra- 
tion proceedings  were  pending  never  had  or 
acquired  Jurisdiction  to  order  the  sale  of 
said  real  estate,  notwithstanding  which  such 
order  was  in  fact  made.  The  petition  fur- 
ther-charges that  the  sale  was  made  to  the 
plaintiffs  in  error,  and  reported  to  the  conrt 
by  the  administrator,  and  the  report  con- 
firmed, and  deed  ordered  executed,  and  there- 
after approved ;  that  plaintiffs  had  no  no- 
tice either  actual  or  constructive  of  said  pro- 
ceedings until  long  after  the  sale  of  said 
property ;  that  the  personal  property  of  said 
estate  was  more  than  sufficient  to  pay  all  of 
the  estate's  Indebtedness;  and  that  the  court 
in  granting  letters  of  administration,  making 
the  order  of  sale,  and  confirming  the  sale, 
and  in  ordering  the  execution  of  a  deed  to 
purchasers,  grossly  abused  its  discretion  .by 
reason  and  on  account  of  the  fraud  practiced 
on  the  court  by  the  said  Julia  Scruggs. 

All  and  singular  of  these  allegations  were 
denied  by  the  answer  of  plaintiffs  in  error, 
and  there  is  not  one  line  of  proof  warrant- 
ing the  charge  of  actual  fraud.  The  mere 
fact  that  the  names  of  the  plaintiffs  were 
omitted  from  the  application  for  letters  tes- 
tamentary is  not  Inconsistent  with  an  hon- 
est l)ellef  and  intent  on  the  part  of  the  ad- 
ministratrix. These  children  were  omitted 
from  the  will,  and  presumably  the  surviving 
wife  believed  the  property  would  pass  under 
the  terms  of  the  will,  onlnfiuenced  by  any 


statute,   of  which   she   may   have  had  no 
knowledge. 

The  fact  that  the  application  did  not  con- 
tain the  names  of  these  omitted  heirs  conid 
not  have  influenced  the  action  of  the  court 
in  appointing  an  administratrix,  with  the 
will  annexed,  as  section  7,  c.  1,  Mansfield's 
Digest  (Ind.  T.  Ann.  St.  1899,  §  64),  con- 
ferred upon  her  the  right  of  priority  to  ap- 
pointment under  certain  limitations  therein 
named.  On  the  trial  the  regularity  of  the 
appointment  of  the  administratrix  was  con- 
ceded. We  cannot  ascribe  to  the  administra- 
trix any  ulterior  motive  from  the  mere  omis- 
sion of  the  names  of  the  plaintiffs,  and,  even 
if  such  motive  did  exist,  it  had  been  arrest- 
ed long  prior  to  the  bringing  of  this  action 
by  the  order  of  the  county  court  of  Rogers 
county.  Neither  was  the  failure  to  give  no- 
tice of  tlie  application  for  order  in  itself  an 
Irregularity,  unaccompanied  by  any  proof  of 
an  evil  or  fraudulent  intent,  the  equivalent 
of  actual  fraud  within  the  meaning  of  the 
authorities  cited,  construing  the  statute  un-  ' 
der  which  the  sale  complained  of  was  made. 

We  have  carefully  read  and  studied  the 
entire  record,  and  have  examined  the  au- 
thorities, in  point  at  length,  and  fail  to  find 
any  sufficient  ground  upon  which  a  court  of 
equity  would  have  the  right  to  annul  and 
set  aside  the  orders  of  a  court  of  competent 
and  exclusive  Jurisdiction.  That  such  may 
be  done  in  proper  cases  the  authorities 
agree,  but  some  of  the  well-recognized 
grounds  in  which  equity  lends  Its  Jurisdic- 
tion must  exist  before  the  district  court  can 
be  adjudged  to  have  Jurisdiction  of  so  sweep- 
ing and  drastic  a  character. 

While  it  is  true  that  the  courts  of  probate 
in  Arkansas  are  the  creatures  of  the  Con- 
stitution, while  the  United  States  Courts  In 
Indian  Territory  were  but  the  creatures  of 
legislative  enactment,  and  while  It  cannot  be 
said  that  the  Arkansas  Constitution  can  have 
any  extraterritorial  effect,  at  the  same  time, 
on  the  other  hand,  it  may  he  observed  that 
not  only  did  the  United  States  Court  have 
probate  Jurisdiction  but  tbe  same  court  as 
well  had  both  common-law  and  equity  ju- 
risdiction, thus  giving  to  it  a  Jurisdiction  far 
reaching  and  extraordinary  in  its  nature. 
Sections  6500  and  6501  of  Mansfield's  Di- 
gest provide  that  pretermitted  heirs  shall  be 
entitled  to  their  proportion  of  both  the  real 
and  personal  property  of  the  estate,  as  if 
the  testator  had  died  intestate,  and  that 
such  children  might  recover  from  the  devisees 
and  legatees  in  proportion  to  the  amount  of 
their  respective  shares  and  the  court  exer- 
cising probate  jurisdiction  thereof  should 
have  power  to  decree  a  distribution  of  such 
estate  according  to  the  provisions  of  that 
and  previous  sections,  and  further  provides 
for  the  enforcement  of  such  recovery  by 
writ  of  scire  facias,  and  on  the  return  of 
same  the  entry  of  judgment  «nd  the  award 
of  execution  thereon. 
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Upon  plaintiffs  entering  tbelr  general  ap- 
pearance In  tbe  Lnlted  States  Court  In  said 
administration  proceedings,  the  county  court 
of  Rogers  county,  successor  in  probate  mat- 
ters ot  the  United  States  Court,  at  Claret 
more,  refused  to  confirm  the  final  report  of 
the  administratrix,  overruled  the  demurrer  of 
the  devisees  to  the  motion  to  vacate,  and  or- 
dered distribution  made  to  plaintiffs  of  their 
respective  Interests  in  the  estate.  To  this 
order  no  ^ceptlons  were  talcen  nor  appeal 
prosecuted,  and  It  does  not  appear  what  has 
been  done  toward  a  satisfaction  of  this  Judg- 
ment. The  court,  having  Jurisdiction  of  the 
estate,  had  the  power  to  decree  distribution 
and  to  enforce  payment,  though  we  express 
no  opinion  as  to  the  powers  of  the  court  to 
set  aside  its  former  orders  as  prayed  for. 

It  Is  neither  charged  nor  proved  that  the 
real  estate  sold  did  not  bring  its  full  value. 
Neither  is  It  shown  that  plaintiffs  have  been 
injured  in  any  way,  or  deprived  of  any  of 
.  their  legal  rights,  as  the  heirs  at  law  of 
Lewis  H.  Scruggs,  deceased. 

For  the  reasons  stated,  the  judgment  of 
the  court  below,  entered  on  the  22d  day  of 
July,  1909,  should  be  set  aside,  and  the  cause 
reversed  with  instructions  to  dismiss  plain- 
tiffs' petition. 

PER  CURIAM.    Adopted  In  whole. 


(32  Okl.   476) 

CITT  OF  LAWTON  v.  STEVENS  et  al. 

(Supreme  Court  of  Oltlahoma.    March  19, 
1912.) 

(ByllabuB  by  the  Court.)  ' 

Injunction  (S  11*)— Gbounds. 

A  petition  by  a  city  for  injunction,  which 
merely  states  that  the  defendant  is  the  own- 
er of  certain  lands,  the  rainfall  on  which 
drains  into  a  creek  that  flows  into  a  pond  from 
which  plaintiff  procures  water,  and  that  in  the. 
future  it  will  be  necessary  for  plaintiff  to  ac- 
quire several  thousand  acres  of  land,  including 
defendant's,  to  constitute  a  watershed,  and  that 
the  plaintiff  intends  to  thus  acquire  defendant's 
land,  by  condemnation,  at  some  time  in  tbe  fu- 
ture, does  not  state  a  cause  of  action  author- 
izing an  injunction  preventing  defendant  from 
going  onto,  building  upon,  or  disposing  of,  his 
land. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §g  9-11;   Dec.  Dig.  §  11,*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Comanche  Coun- 
ty;   W.  M.  Bowles,  Judge. 

Action  by  the  City  of  Lawton  against  John 
T.  Stevens  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Charles  C.  Blacls,  of  Lawton,  for  plaintiff 
in  error.  Stevens  &  Myers,  B.  M.  Parmenter, 
and  J.  E.  Michalson,  all  of  Lawton,  for  de- 
fendants in  error. 

BREWER,  C.  This  la  a  proceeding  in 
injunction.    The  city  of  Lawton,  plaintiff  In 


error,  as  plaintiff  below,  filed  Its  petition  In 
the  district  court  of  Comanche  county,  March 
28,  1910,  against  John  T.  Stevens,  and  nu- 
merous other  persons,  naming  19  others,  as 
defendants  below,  praying  for  an  Injunction. 
A  temporary  writ  was  issued.  Defendants 
filed  affidavits  disqualifying  the  regular  dis- 
trict Judge.  The  Judge  heard  same  and  held 
himself  disqualified.  The  plaintiff  tooli  ex- 
ceptions to  the  order  of  disqualification,  and 
appealed  to  the  Supreme  -Court  from  this 
order.  The  regular  Judge  notified  tbe  Sn- 
preme  Court  of  his  disqualification,  and  an- 
other Jndge  was  assigned  to  try  the  case. 
This  Judge  sustained  the  motion  of  defend- 
ants to  dissolve  the  temporary  Injunction,  on 
the  grounds  that  the  petition  failed  to  state  a 
cause  of  action,  or  that  plaintiff  was  entitled 
to  relief.  To  review  alleged  errors  of  the 
court,  this  proceeding  Is  prosecuted. 

The  petition  alleges.  In  substance,  that  de- 
fendants own  the  N.  E.  %,  section  12,  town- 
ship 3  N.,  range  13  W.,  in  Comanche  coun- 
ty; that  said  land  has  been  platted  into 
lots  and  bloclcs,  and  that  many  ot  tbe  lots 
have  been  sol<d,  and  that  others  are  being 
sold;  that  houses  have  been  built,  and  other 
houses  and  outhouses  will  be  built  on  the 
land;  that  plaintiff  obtains  its  wafer  supply 
by  waters  Impounded  by  a  dam  across  .Medi- 
cine creek;  that  the  water  falling  on  tbe 
above  land  will  drain  into  Medicine  creek 
and  pollute  the  city  water;  that  it  Is  neces- 
sary, for.  a  stiflicient  water  supply,  that  tbe 
dam  be  raised  to  50  feet,  and  if  it  is  so 
raised  the  Impounded  water  would  spread 
nearly,  or  quite,  to  this  land;  that  in  tbe 
future,  to  accommodate  the  wants  of  a  rapid- 
ly growing  city  lliie  Lawton,  the  reservoir 
will  have  to  be  enlarged  by  raising  the  beight 
of  the  dam  to  90  feet;  that  it  Is  necessary 
to  acquire  2,820  acres  of  land  to  be  over- 
flowed, etc.,  and  that  it  is  necessary  for  tbe 
city  to  acquire  the  lands  mentioned  herebi; 
that  plaintiff  has  tried  to  buy  said  land,  but 
cannot  agree  on  the  price,  and  that  the  dty 
intends  to  acquire  titl»  by  condemnation 
proceedings;  that  the  further  sale  of  lots, 
and  further  improving  and  building  on  said 
lands,  cannot  benefit  tbe  owners,  because  of 
the  intention  of  tlie  city  to  condemn  the 
land,  but  will  have  the  effect  of  unneces- 
sarily increasing  the  amount  of  compensation 
the  city  will  have  to  pay  such  owners,  when- 
ever it  condemns  their  lands,  etc.  The  plain- 
tiff then  prays  for  an  order  restraining  the 
owners  from  selling  any  of  the  lots,  or  parts 
of  the  land,  or  any  interest  therein,  and  from 
moving  onto,  or  residing  thereon,  and  from 
erecting  any  building,  or  changing  or  modify- 
ing or  interfering  with  their  land. 

The  plaintiff  In  error  urges  two  contentions 
for  a  reversal  of  the  case :  (1)  That,  because 
of  the  appeal  taken  to  this  court  from  the 
order  of  the  Jndge  disqualifying  himself,  the 
court  was  without  Jurisdiction  to  dissolve 
the  temporary  Injunction.     (2)  Error  of  the 
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court  In  dlsaolTlDg  the  temporary  Injnnctloii. 

With  regards  to  the  first  proposition,  it  is 
sufficient  to  say  that  the  appeal  to  this  court 
from  the  order  of  the  Juage  disqualifying 
himself  has  been,  at  this  term  of  court,  dis- 
missed on  motion  of  the  plaintlfC  in  error. 
See  record  in  cause  1,G21,  decided  this  term, 
and  not  offlcially  reported.! 

The  principle  that  private  property  may 
be  taken  for  the  public's  use,  when  just  com- 
pensation has  been  made,  is  well  recognized 
In  the  law.  But  we  know  of  no  law  that 
would  Justify  a  holding  that  the  proprietor 
of  the  fee  In  lands  can  be  deprived  of  the 
right  to  go  onto  it,  use  It,  or  dispose  of  it, 
merely  because  a  corporation,  municipal  or 
otherwise,  alleges  that  It  will  need  later  to 
,  acquire,  and  at  some  later  indefinite  tlms 
will  seek  to  acquire,  for  its  own  use,  by 
condemnation  proceedings,  the  title  to  the 
land.  From  a  careful  reading  of  the  petition, 
we  fully  agree  with  the  trial  court  that  plain- 
tiff has  not  stated  a  case  justifying  the  In- 
terposition of  a  court  of  equity. 

The  judgment  should  be  affirmed. 

PER  CURIAM.     Adopted  In  whole. 


(7  Old.  Cr.  154) 

BEARD  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  16,  1912.) 

(Syllabvi  ly  the  Court.) 

Weapons  (i  3*)— Gabbtino  Wkaponb— Coh- 

BTiTUTioNAL  Law. 

The  provisions  of  the  Penal  Code  (sections 
2744  and  2745,  Snyder's  Sts.),  prohibiting  the 
carryine  of  weapons  therein  named,  are  not 
violative  of  section  26  of  the  Bill  of  Rights. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  |  3;   Dec  Dig.  i  3.*] 

Appeal  from  Latimer  Coanty  Court;  Cliff 
V.  Peery,  Judge. 

Bash  Beard  was  convicted  of  a  misde- 
meanor, and  appeals.    Affirmed. 

Hudson  it  Pounders,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  E.  Q.  Spllman, 
AsBt  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  on  an  Indictment  returned  Into  the 
district  court  and  duly  transferred  to  the 
county  court  of  Latimer  county,  wherein  he 
was  charged  with  carrying  on  or  about  his 
person  a  pistol,  and  was  sentenced  to  pay  a. 
fine  of  $25.    From  this  Judgment  be  appeals. 

The  undisputed  facts^  as  shown  by  the  rec- 
ord, are  that  the  defendant,  having  trouble 
with  another  employ^  at  a  mine,  announced 
that  he  would  get  his  gun  and  kill  him;  that 
he  went  to  the  mine  office,  and  returned, 
carrying  a  pistol.  Section  2744,  Snyder's 
Sts.,  provides:  "It  shall  be  unlawful  for  any 
person  In  the  state  of  Oklahoma  to  carry 
concealed  on  or  about  his  person,  saddle,  or 


saddle  bags,  any  pistol,  revolrer,  bowle  knUe^ 

dirk,  dagger,  slungshot,  sword  cane,  spear, 
metal  knuckles,  or  any  other  kind  of  knife 
or  Instrument  manufactured  or  sold  for  the 
purpose  of  defense  except  as  in  this  article 
provided."  Section  2745  provides:  "It  shaU 
be  unlawful  for  any  person  in  the  state  of 
Oklahoma,  to  carry  upon  or  about  his  person 
any  pistol,  revolver,  bowle  knife,  dirk  knife^ 
loaded  cane,  billy,  metal  knuckles,  or  any 
other  offensive  or  defensive  weapon,  except 
as  in  this  article  provided." 

It  is  contended  by  defendant's  counsel  that 
these  provisions  of  the  Penal  Code  are  In 
confiict  with  and  repugnant  to  section  26  of 
the  Bin  of  Rights,  which  provides:  "The 
right  of  a  citizen  to  keep  and  bear  arms  in 
defense  of  his  home,  person,  or  property,  or 
in  aid  of  the  civil  i>ower,  when  thereunto 
legally  summoned,  shall  never  be  prohibited; 
but  nothing  herein  contained  shall  prevent 
the  Legislature  from  regulating  the  carrying 
of  weapons."  This  question  was  directly 
passed  upon  by  the  Supreme  Court  of  the 
state  in  the  case  of  Ex  parte  Thomas,  1  OkL 
Cr.  210,  97  Pac.  260.  20  L.  R.  A.  (N.  8.)  1007. 
In  an  able  and  elaborate  opinion  by  Mr.  Jus- 
tice Dunn,  it  was  held  that  these  provisions 
of  the  Penal  Code  are  not  violative  of  sec- 
tion 26  of  the  Bill  of  RlghU  of  the  Constitu- 
tion of  Oklahoma,  but  were  valid  laws  of 
the  territory  of  Oklahoma  at  the  time  of  its 
admission,  and  were  neither  repugnant  to  the  _ 
Constitution  nor  locally  inapplicable,  and' 
therefore  extended  to  and  put  in  force  in  the 
state  by  the  provisions  of  section  21  of  the 
Enabling  Act  (Act  June  16,  1906,  c.  3335,  34 
Stat.  277),  and  section  2  oi  the  schedule  of 
the  Constitntion. 

The  principles  of  law  enunciated  In  said 
case  have  our  unqualified  approval.  We  are 
clearly  of  opinion  that  the  appeal  in  this 
case  is  wholly  without  merit. 

The  Judgment  of  the  county  court  of  Lati- 
mer county  is  therefore  affirmed. 

(7  OIcl.  Cr.  150) 
DEEN  V.   STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  16,  1912.) 

(SyUaiv  (y  the  Court.) 

1.  iNniCTMENT    AND    INFOBMATIOK     ((    60*)— 
StTFnCIBNOY. 

An  information  is  sufficient  which  states 
the  facts  clearly  and  distinctly,  In  ordinary  and 
concise  language,  without  repetitk)n,  and 
which,  construed  under  the  ordinary  rules  of 
construction  of  the  English  language,  would 
enable  a  person  of  common  understanding  to 
know  what  was  meant,  and  to  apprise  the 
defendant  of  the  exact  nature  of  the  offense 
with  which  he  was  charged,  although  the 
same  does  not  contain  all  the  phraseology  and 
technical  language  ordinarily  used  in  criminal 
pleading. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  182;  Dec  Dig. 
I  60.*] 
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2.  Indictment   and   Infobhation    (|   71*)— 

Sufficiency— Dkfinitbn  ESS. 

The  modern  nile  of  criminal  pleading  does 
not  require  the  use  of  ancient  forms,  crude 
phraseology,  prolix  and  abstruse  expressions 
to  accompany  the  averments  in  an  informa- 
tion, if  the  charge  is  set  forth  in  plain,  com- 
mon-sense English  language.  No  greater  par- 
ticularity is  required  than  is  necessary  to  ex- 
press the  same  fact  in  everyday  parlance. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  193,  194;  Dec. 
Dig.  i  71.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Walter  Decn  was  convicted  of  felonious 
assault,  and  appeals.    Affirmed. 

Gilbert  &  Bond,  for  plaintiff  In  error. 
Chas.  West,  Atty.  Gen.,  Smith  C.  Matson, 
Asst.  Atty.  Gen.,  and  B.  G.  Spilman,  Asst. 
Atty.  Gen.  (Andrew  Wood,  of  counsel),  for 
the  State. 

DOYLE,  J.  On  June  25,  1909,  an  Informa- 
tion was  filed  In  tbe  district  court  of  Jeffer- 
son county^  charging  the  defendant  with  the 
crime  of  assault  with  intent  to  lilU.  On  Feb- 
ruary 17,  1910,  an  amended  Information  was 
filed.  Tbe  charging  part  reads  as  follows: 
"The  said  Walter  Deen,  then  and  there  be- 
ing, did  then  and  there,  unlawfully,  willfully, 
feloniously  and  of  his  malice  aforethought, 
and  with  a  premeditated  design  then  and 
there  existing  In  the  mind  of  him,  the  said 
Walter  Deen,  then  and  there  to  effect  the 
death  of  one  W.  M.  Isaac,  and  without  au- 
thority of  law,  with  a  certain  gun  which 
gun  then  and  there  being  a  deadly  weapon, 
did  then  and  there  make  an  assault  upon  the 
person  and  body  of  the  said  W.  M.  Isaac, 
and  the  said  Walter  Deen  then  and  there  in 
the  manner  and  form  as  aforesaid  and  with 
the  intent  as  aforesaid  did  shoot  off  and 
discharge  at  and  towards  the  said  W.  M. 
Isaac  the  aforesaid  gun  with  tbe  Intent  of 
him,  the  said  Walter  Deen,  then  and  there 
feloniously  and  of  his  malice  aforethought 
and  with  a  premeditated  design  then  existing 
in  the  mind  of  him,  the  said  Walter  Deen, 
then  and  there  to  effect  the  death  of  him,  tbe 
said  W.  M.  Isaac,  and  without  authority  of 
law  to  kill  and  murder  him  the  said  W.  M. 
Isaac,  contrary  to,"  etc.  Upon  arraignment 
the  defendant  filed  a  general  demurrer  to  the 
Information,  which  was  overruled  and  excep- 
tion allowed.  Upon  his  trial  he  was  found 
guilty.  March  3,  1910,  judgment  and  sen- 
tence was  entered  In  accordance  with  the 
verdict,  fixing  tbe  defendant's  punishment  at 
two  years  imprisonment  in  the  state  peniten- 
tiary.    From  the  Judgment  he  appeals. 

[1,  2]  The  first  objection  presented  by  coun- 
sel for  the  defendant  is  that  the  information 
does  not  state  facts  suSicient  to  constitute  a 
public  offense.  As  it  was  said  by  the  Su- 
preme Court  of  Oklahoma  Territory  in  the 
case  of  McIIugh  v.  Territory,  17  Okl.  1,  86 
Pac.  433:  "The  only  answer  that  Is  necessary 


to  make  to  this  contention  Is  to  refer  to 
the  decision  of  this  court  In  the  case  of 
Heatley  v.  Territory,  reported  in  15  Okl. 
72,  78  Pac.  79.  The  language  used  by  Chief 
Justice  Burford  in  rendering  that  opinion  in 
our  opinion  clearly,  concisely,  and  nnequivo- 
cally  states  the  law.  The  language  of  that 
opinion  is  as  follows :  The  first  objection 
presented  by  counsel  for  plaintiff  in  error  is 
that  the  indictment  does  not  charge  a  public 
offense.  There  is  some  repetition  and  sur- 
plusage In  the  indictment,  but  under  section 
2206,  Wilson's  Rev.  &  Ann.  Stat.  1903,  the 
material  averments  necessary  to  charge  a 
public  offense  are  "that  in  the  county  of 
Greer,  and  Territory  of  Oklahoma,  on  the 
second  day  of  September,  1903,  one  Jeff  B. 
Heatley  did  then  and  there  intentionally, 
wrongfully,  and  feloniously  shoot  one  R.  Bel) 
with  a  certain  firearm,  to  wit,  a  shotgun, 
with  the  intent  then  and  there  and  thereby 
to  kill  him,  the  said  Bell."  The  Indictment 
contains  all  this  and  more.  To  bold  that 
it  was  necessary  that  tbe  indictment  should 
aver  that  the  shotgun  was  loaded  with  gun- 
powder and  leaden  bullets,  and  was  had  and 
held  in  the  right  hand  of  him,  the  said  Heat- 
ley, and  that  It  was  shot  off  and  discharged 
at  and  against  the  body  of  him,  the  said 
Bell,  and  such  other  ancient  and  unnecessary 
phrases  as  are  usually  found  in  forms  pre- 
sented by  Chltty  and  other  law  writers  of 
the  remote  past,  would  be  to  do  violence  to 
those  provisions  of  our  Criminal  Code  which 
prescribe  the  requisites  of  criminal  pleading. 
By  section  5357,  Wilson's  Rev.  &  Ann.  S. 
1903,  it  Is  provided  that  the  indictment  must 
contain  "a  statement  of  the  acts  constituting 
the  offense,  in  ordinary  and  concise  language, 
and  In  Rucb  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  in- 
tended." And  by  section  5365,  subd.  6,  It  Is 
enacted,  among  other  requirements,  that  the 
indictment  is  sufficient  if  It  can  be  under- 
stood therefrom  "that  the  act  or  omission 
charged  as  the  offense  is  clearly  and  distinct- 
ly set  forth  in  ordinary  and  concise  language 
without  repetition,  and  in  such  manner  as 
to  enable  a  person  of  common  understanding 
to  know  what  Is  Intended."  •  •  *  It  is 
a  common  and  ordinary  mode  of  expressing 
the  fact  to  say  that  one  person  "shot  anoth- 
er," and  when  it  is  said  that  a  man  was 
"shot,"'  or  that  one  person  "did  shoot"  an- 
other, every  person  of  common  understand- 
ing knows  what  Is  Intended  without  explana- 
tion; and.  In  order  to  set  forth  such  fact  in 
ordinary  and  concise  language,  it  is  no  longer 
necessary  to  express  in  words  each  com- 
ponent or  constituent  embraced  in  the  act. 
The  term  "did  shoot"  embraces  the  weapon, 
the  load,  the  discharge,  and  the  act  of  dis- 
charging, and  It  is  80  meant  and  understood 
by  courts,  counsel.  Jurors,  and  witnesses; 
and  why  should  more  particularity  or  repeti- 
tion be  required  in  a  pleading  than  Is   re- 
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quired  to  ezpran  the  same  fact  In  every- 
day parlance?  The  law  do^  not  require  It, 
and  the  necessity  for  following  ancient  and 
obsolete  forma  made  up  of  repetitions,  unnec- 
essary partlcularisation,  and  crude  phraseolo- 
gy, if  it  ever  existed,  no  longer  prevails. 
Stutsman  v.  Territory  T  Olil.  490,  54  Pac. 
707 :  People  v,  Steventon,  8  Cal.  274;  People 
V.  Cholster,  10  Cal.  311.  The  tendency  of 
prosecuting  attorneys  to  abandon  prolix,  ab- 
struse, aud  superfluous  terms  and  phrases 
in  criminal  pleading  is  rather  to  be  com- 
mended than  condemned.  When  the  charac- 
ter of  the  firearm  is  designated,  the  manner 
of  using  it,  the  Intent  with  which  the  act  la 
done,  and  the  person  against  whom  the  act 
ia  directed,  are  averred  in  plain,  common- 
sense  English  language,  the  act  charged  as 
the  offense  is  sufficiently  pleaded,  and  the 
law  requires  no  more.* " 

The  proof  on  the  part  of  the  state  tended 
to  show  that  the  defendant  sent  word  by  his 
little  boy  to  Isaac  to  come  over  to  his 
bouse  and  get  some  cattle  that  he  had  herd- 
lawed ;  that  the  prosecuting  witness  was  car- 
ing for  cattle  that  belonged  to  J.  W.  White ; 
that  he  rode  over  to  the  defendant's  house; 
the  defendant  was  standing  In  his  horse  lot 
Isaac  said,  "Where  is  them  cattle?"  And 
the  defendant  answered,  "Isaac,  I  thought  I 
sent  for  yon  to  come  up  here  and  fix  that 
fence."  Isaac,  said,  "I  have  fixed  it"  De- 
fendant said,  "Tou  are  a  God  damned  lying 
son  of  a  bitch.  Fall  oft  that  horse.  I  am 
going  to  kill  you."  Isaac  said,  "I  guess  not" 
Defendant  said,  "Fall  off  of  that  horse.  I 
am  going  to  kill  yon."  And  Isaac  said,  "I  do 
not  have  to  fall  off  the  horse;"  and  the 
defendant  said,  '^oa  God  damned  son  of  a 
bitch,  you  beat  me  up  one  time,  and  I  am 
going  to  kill  you."  After  making  this  threat 
several  times,  the  defendant  with  a  Winches- 
ter shot  at  Isaac,  who  bad  Jumped  off  the 
horse  on  the  other  side  from  the  defendant 
The  second  shot  struck  the  horse,  going 
through  his  body,  but  missing  Isaac.  There 
was  a  seven-wire  fence  between  them.  As 
Isaac  ran  away,  the  defendant  fired  another 
shot  at  him.  Isaac  at  the  time  was  In  J.  W. 
White's  pasture  The  second  shot  killed  the 
horse.  Isaac  was  unarmed.  Henry  Salmon 
testified  that  while  he  was  a  half  a  mile 
away  he  witnessed  the  shooting,  and  saw  the 
defendant  follow  Isaac  and  shoot  at  him. 
The  motion  to  direct  a  verdict  was  very 
properly  overruled.  The  defendant  testified 
on  his  own  behalf,  and  his  testimony  alone  is 
sufficient  to  sustain  the  verdict  and  Judg- 
ment. 

The  Instructions  of  the  court  were  fair,  and 
no  good  purpose  would  be  served  by  review- 
ing the  objections  to  them,  further  than  to 
state  that  we  And  no  error  In  any  of  the 
matters  complained  of  in  the  assignments 
pertaining  to  them. 

From   our  examination  of  the  record  In 


this  case,  we  are  clearly  of  opinion  that  the 
defendant  had  an  Impartial  trial.  The  Judg- 
ment of  the  district  courf  of  Jefferson  county 
Is   therefore  affirmed. 

FURMAN,   P.  J.,  and  ARMSTBONG,  J., 
concur. 


FULLINGIM  T.  STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  16, 1912.) 

(Syllalut  ly  the  Court.) 
CanaNAi.   Law    (f    1069*)  —  Appeal  —  Dis- 

IflSSAI.. 

The  defendant,  convicted  in  a  misdemeanor 
case,  was  given  60  days  in  which  to  prepare 
and  serve  a  case-made  and  10  days  to  sug- 
gest amendments,  the  same  to  be  settled  and 
signed  upon  5  days'  notice.  The  petition  in  er- 
ror was  filed  in  this  court  117  days  from  the 
date  of  the  judgment  Beld  that,  where  an  ap- 
peal was  not  taken  within  60  days  from  the 
date  of  the  judgment,  and  the  plaintiff  In  er- 
ror did  not  procure  an  order  extending  the 
time  for  taking  said  appeal  pursuant  to  section 
6948,  Snyder's  Sts.,  the  appeal  will  be  dismiss- 
ed for  want  of  jansdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2691-2690;  Dec.  Dig.  i 
1069.*] 

Appeal  from  Kiowa  County  Conrt;  J.  W. 
Mansell,  Judge. 

Frank  FulIInglm  was  convicted  of  viola- 
tion of  the  prohibitory  law,  and  appeals. 
Dismissed. 

O.  B.  Rlegel,  for  plaintiff  in  error.  Chas. 
West,  Atty.  Gen.,  and  Smith  C  Matson, 
Asst  Atty.  Gen.,  for  the  State. 


DOYLB,  J.  The  plaintiff  In  error  was 
convicted  in  the  county  court  of  Kiowa 
county,  in  session  at  the  court  town  of  Sny- 
der, on  an  Information  which  charged  the 
unlawful  sale  of  one  pint  of  whisky,  and  on 
Febniary  9,  1910,  was  sentenced  to  serve  a 
term  of  five  months  In  the  county  Jail,  and 
to  pay  a  fine  of  $600. 

From  the  Judgment  and  order  overruling 
a  motion  for  a  new  trial,  the  defendant  at- 
tempted to  appeal  by  filing  with  the  clerk 
of  this  court,  on  June  7,  1910,  a  petition  In 
error  with  case-made  attached.  The  Attor- 
ney General  filed  a  motion  to  dismiss  said 
appeal,  for  the  following  reasons:  "Because 
the  record  discloses  that  this  Is  an  attempt- 
ed appeal  from  a  Judgment  of  conviction  for 
a  misdemeanor,  rendered  on  the  lOtb  day  of 
February,  1910,  and  the  petition  in  error  and 
record  in  this  case  were  not  filed  in  thia 
court  until  the  '7th  day  of  Jane,  1910 ;  no  ex- 
tension of  time  beyond  the  60  days  fixed  by 
statute  in  which  the  appeal  may  be  takot 
having  been  granted  by  the  trial  conrt" 
September  6, 1911,  said  appeal  was  dismissed 
on  said  motion.    Within  16  days,  the  plain. 
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tiff  In  error. filed  a  petition  to  reinstate  said 
cause,  and  his  counsel  insists  that  the  rec- 
ord shows  that  an  order  extending  the  time 
was  In  effect  made  by  the  trial  court. 

The  original  order  of  extension  shown  by 
the  record  is  as  follows:  "The  court  there- 
upon informs  the  defendant  that  he  has  the 
right  to  appeal  his  case  to  the  Criminal 
Court  of  Appeals  of  the  state  of  Oklahoma, 
and  upon  request  of  defendant,  said  request 
being  deemed  reasonable  by  the  court,  the 
court  granted  said  defendant  60  days  in 
which  to  prepare  and  serve  his  case-made,  10 
days  thereafter  in  which  the  county  attor- 
ney shall  suggest  amendments,  the  same  to 
be  signed  and  settled  by  the  Judge  of  the 
court  upon  five  days'  notice  thereafter  by  ei- 
ther party." 

The  plaintiff  in  error  and  his  attorney  filed 
their  respective  afladavits,  stating  that,  as 
well  as  they  remembered,  the  trial  Judge 
made  an  order  that  said  case-made  and  tran- 
script shall  be  filed  in  the  Court  of  Appeals 
within  40  days  after  the  case-made  is  signed 
and  settled.  This  is  not  su£Bcient;  there  is 
a  proper  and  correct  way  in  which  to  cor- 
rect the  record,  if  such  an  order,  extending 
the  time  in  which  to  file  the  appeal,  was 
made.  But  counsel  insists  that  the  original 
order,  as  made,  Is  sufficient  In  Itself  to  ex- 
tend the  time  in  which  to  file  the  appeal  in 
this  court. 

Section  6948,  Snyder's  Sts.,  provides:  "In 
misdemeanor  cases  the  appeal  must  be  talc- 
en  within  sixty  days  after  the  Judgment  is 
rendered;  provided,  however,  that  the  trial 
court  or  Judge  may  for  good  cause  shown, 
extend  the  time  in  which  such  appeal  may  be 
taken,  not  exceeding  sixty  days." 

In  the  case  of  Stumpf  v.  State,  6  Okl.  Cr. 
159,  117  Pac.  648,  it  is  said  that  under  this 
statute  an  appeal  must,  be  taken  within  60 
days  from  the  date  of  the  Judgment,  unless 
the  time  is,  for  good  cause  shown,  extended 
by  the  trial  court;  and  that  this  court  has 
repeatedly  held  that  these  are  mandatory 
provisions,  and  must  be  complied  with  before 
this  court  acquires  Jurisdiction  to  review  the 
Judgment  of  the  trial  court  on  appeal. 

Plaintiff  In  errot  secured  the  order  provid- 
ed for  In  section  6951,  but  failed  to  secure 
that  provided  for  in  section  6948.  It  is  Just 
as  essential  to  have  the  order  of  the  trial 
court,  extending  the  time  within  which  to 
perfect  the  appeal,  as  it  is  to  have  the  time 
extended  within  which  to  make  and  serve 
the  case-made. 

If  an  order  extending  the  time  was  made 
in  the  above-entitled  cause,  we  have  given 
the  plaintiff  in  error  ample  time  to  show  this 
fact  in  a  proper  manner.  He  has  failed  to 
do  so.  For  this  reason,  the  petition  for  re- 
hearing and  to  reinstate  the  cause  is  denied. 
Mandate  to  issue  forthwith. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J., 
concur. 


(7  Okr.  Cr.  1M> 
RITCHIE  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  18,  1912.) 

(Syttabut  by  the  Court.) 
Cbiminai,  Law   (5  1159*)— AppeaI/— Cowcld- 

SIVENESS  OF  VeBDICT, 

Under  our  system  of  jurisprudence,  it  is 
the  exclusive  province  of  the  Jury  to  deter- 
mine whethei  the  evidence  tending  to  prove  tlie 
guilt  of  the  defendant  is  so  lacking  in  convinc- 
ing force  as  to  leave  an  intelligent  and  discrim- 
inating mind  to  doubt  as  to  the  truth  of  the 
charge;  and  in  reviewing  questions  of  fact 
upon  appeal,  if  there  is  a  fair  conflict  in  the 
evidence,  or  it  is  such  that  different  inferences 
can  be  properly  drawn  from  it,  the  determina- 
tion of  the  jury  will  not  be  interfered  with,  un- 
less it  is  clearly  against  the  weight  of  evidence, 
or  appears  to  have  been  influenced  by  passion 
or  prejudice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent.  Dig.  {|   3074-3083;    Dec   Dig.  | 

Appeal  from  District  Court,  Wagoner 
County;  John  H.  King,  Judge. 

J.  T.  Ritchie  was  convicted  of  stealing 
cattle,  and  appeals.    Affirmed. 

Chas.  G.  Watts,  of  Wagoner,  and  Bailey 
&  Wyand,  of  Muskogee,  for  plaintiff  in  er- 
ror. Chas.  West,  Atty.  Gen.,  and  Smith  0. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  The  charging  part  of  the  In- 
formation reads:  '"That  the  said  J.  T.  Rit- 
chie and  Bill  Brown,  in  the  county  and  state 
aforesaid,  on  the  day,  mouth,  and  year  afore- 
said, did  feloniously  steal,  take,  and  carry 
away  two  red  steers,  two  years  old,  one  roan 
steer,  two  years  old,  one  red  heifer,  two 
years  old,  and  one  red  cow,  six  years  old, 
all  of  the  value  of  one  hundred  and  twenty- 
five  dollars,  the  property  of  one  Firank  Jones,^ 
with  the  felonious  intent  to  deprive  the 
owner,  the  said  Frank  Jones,*  thereof  and 
to  appropriate  the  same  to  their,  said  J.  T. 
Ritchie's  and  said  Bill  Brown's,  own  use, 
contrary  to,"  etc. 

Upon  the  trial,  the  Jury  returned  a  ver- 
dict finding  the  defendant  J.  T.  Ritchie 
guilty.  February  10,  1010,  the  defendant 
was  sentenced  to  imprisonment  in  the  stat» 
penitentiary  for  five  years.  From  the  Judg- 
ment, the  d^endant  appealed  by  filing  in 
this  court,  on  June  9,  1910,  a  petition  in 
error  with  case-made. 

The  assignments  of  error  predicated  on  the 
action  of  the  court  in  overruling  a  motion  to- 
set  aside  and  quash  the  information  as  not 
properly  verified,  and,  in  overruling  a  de- 
murrer to  the  information,  present  no  ques- 
tion that  has  not  heretofore  been  decided 
adversely  to  the  defendant's  contentions  by 
this  court. 

It  Is  next  contended  that  "the  court  erred 
in  overruling  the  motion  of  the  defendant 
to  dismiss  the  case  for  want  of  sufficient  evi- 
dence." Upon  a  careful  reading  of  the  evi- 
dence in  this  case,  there  can  be  no  doubt  but 
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that  th6  verdict  of  the  jwr  is  amply  sup- 
ported, if  tbe  jurors  believed  the  evidence 
given  on  the  part  of  the  prosecution.  Un- 
der onr  system  of  jurlsprudendce,  It  is  the 
exclusive  province  of  the  Jury  to  determine 
whether  the  evidence  tending  to  prove  the 
guilt  of  the  defendant  is  so  lacUug  in  con- 
vincing force  as  to  leave  an  intelligent  and 
discriminating  mind  to  doubt  as  to  the  truth 
of  the  charge;  and,  in  reviewing  questions 
of  fact  upon  appeal,  if  there  is  a  fair  con- 
flict in  the  evidence,  or  it  is  such  that  dif- 
ferent inferences  can  be  properly  drawn 
from  it,  the  determination  of  the  Jury  wUl 
not  I>e  interfered  with,  unless  it  is  clearly 
against  the  weight  of  evidence,  or  appears 
to  liave  been  influenced  by  passion  or  prej- 
udice. Both  of  the  defendants  testified,  and 
from  their  testimony  alone  the  guilt  of  the 
defendant  J.  T.  Ritchie  is  sufficiently  shown. 

The  instructions  of  the  court  fully  and 
fairly  state  the  law  of  the  case,  and  no  good 
purpose  would  be  served  by  reviewing  the 
objections  to  them,  further  tlian  to  say  that 
we  find  no  error  in  any  of  the  matters  com- 
plained, of  in  the  assignments  pertaining  to 
them. 

From  onr  examination  of  the  record  in 
this  case,  we  are  of  opinion  that  the  de- 
fendant had  a  fair  and  impartial  trial,  and 
the  verdict  and  judgment  rendered  has  our 
approval. 

The  judgment  of  the  district  court  of 
Wagoner  county  is  therefore  affirmed. 

FURMAN,  P.  J.,  and  ABMSTEONQ,  J., 
concur. 

a  Okl.  Cr.  J2!) 

HADLBX  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  18,  1912.) 

On  motion  for  rehearing.    Denied. 
Fbr  former  opinion,  see  122  Pac.  728. 

FURMAN,  P.  J.  Counsel  for  appellant 
has  filed  a  motion  for  a  rehearing  upon  the 
following  ground: 

"That  the  said  decision  is  based  on  an 
entirely  erroneous  conception  of  the  record 
In  the  case,  in  this,  to  wit:  That  in  said 
opinion  the  court  states  the  following:  The 
state  also  introduced  a  certificate  of  a  Unit- 
ed States  license  Issued  to  appellant  and  one 
Tom  Hadley  to  engage  in  the  business  of 
retail  liquor  dealers  in  Muskogee,  dated  Ju- 
ly, 1911,  on  which  the  sum  of  $25  was  paid. 
This  certificate  was  duly  signed  by  the  in- 
ternal revenue  collector  for  the  state  of 
Kansas.'  This  recital  in  the  opinion  of  that 
portion  of  the  evidence  referred  to  is  wholly 
erroneous,  for  the  reason  that  the  revenue 
license  referred  to  was  issued  to  R.  K.  Had- 
ley and  Tom  Hadley.    There  is  no  reference 

122  P.-60 


whatever  in  the  license  to  the  appellant,  Ros- 
coe  Hadley,  nor  is  there  even  a  suggestion 
in  the  testimony  tliat  Roscee  Hadley  and  E. 
E.  Hadley  were  the  same  person." 

We  are  always  not  only  wiiling,  but  anx- 
ious, to  correct  any  errors  which  we  may 
make  in  our  opinions,  and'  for  the  purpose  of 
enabling  us  to  do  this  we  look  with  favor 
upon  motions  for  a  rehearing;  but  at  the 
same  time  we  respectfully  request  counsel 
to  carefully  examine  the  records,  and  be  cer- 
tain that  a  mistake  has  been  made,  before 
filing  such  motions,  for,  unless  well  taken, 
they  entail  a  great  deal  of  iinnecessary  la- 
bor upon  the  members  of  this  court,  who  are 
already  worked  to  the  limit  of  human  endur- 
ance. If  counsel  for  appellant  had  examin- 
ed the  record  carefully,  they  never  would 
have  filed  this  motion. 

The  certificate  of  the  United  States  license 
referred  to  in  the  opinion  la  in  the  following 
language:  "Record  of  Special  Tax  Payers 
and  Registers.  District  of  Kansas.  Page 
51.  Page  8:  Name,  Busy  Drug  Store,  Tom 
B.  Hadley  and  R.  E.  Hadley;  business,  R.  I* 
D.;  place,  Muskogee;  from  what  time, 
July,  1910;  amount  of  tax,  $25.00;  date  of 
payment  or  issue  of  certificate,  July  5;  serial 
No.  of  stamp,  110,002;  serial  No.  of  form 
11,  862;   r^narks,  110  North  2nd  street." 

When  tbe  state's  witness,  J.  D.  Bobbins, 
was  on  the  stand,  he  testified  as  follows: 
"Q.  Do  you  know  the  defendant?  A.  Yes, 
sir;  I  do.  Q.  Do  you  know  of  your  own 
knowledge  that  Roscoe  Hadley  is  R.  E.  Uad- 
leyV  A.  Yes,  sir;  he  Is."  The  same  witness 
testified  that  the  place  of  business  of  appel- 
lant was  liu  North  Second  street,  in  the 
city  of  Muskogee.  When  the  witness  Vernon 
Lofton  was  on  the  stand,  he  testified  that 
he  knew  appellant,  and  his  place  of  business 
was  on  North  Second  street,  in  the  city  of 
Muskogee,  and  was  known  as  the  "Busy 
Drug  Store." 

The  license  in  this  case  was  issued  to  Toui 
B.  Hadley  anu  R.  E.  Hadley  to  conduct  the 
business  of  retail  liquor  dealers  in  the  Busy 
Drug  Store  at  110  North  Second  street,  in 
the  city  of  Muskogee.  While  tbe  appellant 
was  prosecuted  as  Roscoe  Hadley,  yet  when 
he  took  the  stand  as  a  witness  in  his  own 
t)ehalf  he  was  sworn  and  testified  as  R.  E. 
Hadley.  We  therefore  cannot  agree  with 
counsel  for  appellant  that  there  is  not  even 
a  suggestion  in  the  testimony  that  R.  E. 
Hadley  and  Roscoe  Hadley  were  the  same 
persons.  On  the  contrary,  we  are  of  the 
opinion  that  the  testimony  for  the  state  on 
this  subject  is  positive  and  direct,  and  it 
was  also  conclusively  proven  that  Roscoe 
Hadley  and  R.  B.  Hadley  are  one  and  the 
same  person  by  the  evidence  of  appellant 
while  on  the  witness  stand. 

Motion  for  a  rehearing  is  therefore  denied. 

ARMSTRONG   and   DOYLE.  JJ.,  concui: 
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(7  Okt.  Ct.  178) 

AIXISON  T.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

AprU  18,  1912.) 

Homicide    (§   257*)— Assault  with   Intent 

TO  KiLi/— Evidence. 

In  a  prosecution  for  assault  with  intent 
to  kill,  evidence  held  to  sustain  conviction  of 
assault  witb  intent  to  do  bodily   liarm. 

[Ed.  Note.— For  otlier  cases,  see  Homicide, 
Cent.  Dig.  i§  543-552;    Dtfc.  Dig.  §  237.*] 

Appeal  from  District  Court,  Comanche 
County;    3.  L.  Johnston,  Judge. 

G.  B.  Allison  was  convicted  of  felonious 
assault,  and  appeals.     Affirmed. 

B.  M.  Parmenter,  of  Lawton,  for  plaintiff 
in  error.  Smith  C.  Matson  and  E.  O.  Spll- 
man,  Asst.  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  G.  B. 
Allison,  was  tried  in  the  district  court  of 
Comanche  county  on  a  charge  of  assault 
upon  the  person  of  J.  H.  Stuart,  with  a 
deadly  and  dangerous  weapon,  with  Intent 
to  kill,  and  was  convicted  of  assault  with 
intent  to  do  bodily  harm.  He  was  sentenced 
to  serve  one  year  In  the  county  Jail. 

The  prosecuting  witness  testified  as  fol- 
lows :  "I  now  reside  at  Newkirk,  Okl. ;  have 
resided  there  ever  since  the  Ist  of  February. 
Prior  to  that  time,  resided  in  Comanche 
county,  up  near  Sterling.  Am  a  married 
man.  My  occupation  in  Comanche  county 
was  a  farmer.  I  think  I  resided  there  a 
little  over  three  years.  Owned  my  own 
farm;  still  own  it.  Know  defendant.  My 
house  was  a  half  a  mile  northeast  of  Mr. 
Allison's  house.  Lived  about  4%  or  5  miles 
southeast  of  Sterling.  Known  Mr.  Allison 
almost  4  years.  Lived  up  in  that  neighbor- 
hood until  last  February.  Saw  Mr.  Allison 
on  November  30th  of  last  year  a  mile  and 
a  half,  probably  two  miles,  southeast  of 
Sterling^  It  was  about  noon.  X  was  travel- 
ing in  an  open  buggy,  a  road  wagon,  driv- 
ing a  single  horse,  going  east.  Met  Mr.  Al- 
lison there  about  a  mile  and  a  half  east  of 
Sterling,  and  probably  a  half  mile  south  of 
the  corner  of  Sterling.  He  was  going  west. 
There  was  a  young  man  with  him.  Mr.  Al- 
lison was  in  a  buggy,  a  double  rig,  and  bad 
a  top  on  it.  The  first  I  knew  it  was  him  I 
was  meeting  was  when  he  called  my  name; 
stopped  and  called  my  name,  'Mr.  Stuart' 
I  was  rather  looking  down  to  avoid  getting 
Into  a  ditch  on  this  side  of  the  road,  and 
when  he  said,  'Mr.  Stuart,'  I  looked  up  and 
says,  'Hello.'  He  made  the  remark,  'I  offer- 
ed to  pay  you  for  them  hogs ;'  and  I  says 
at  that  time,  I  says:  'Why  didn't  you  come 
across  and  do  it?  You  never  even  claimed 
them.'  He  said,  made  the  remark,  'I  sent 
my  little  boy,  Sam,'  and  says:  'I  told  Sam 
wliat  I  intended;  that  I  intended  to  do 
what  I  said  In  the  note  I  sent  him.'  And  I 
started  to  say,  'It  was  Sunday,'  and  he  said : 
'Sunday!    You  scoundrel!    I  saw  you  drive 


them  off  of  the  other  man's  land.'  I  said: 
'You  lie.  I  never  done  it*  And  at  tliat  he 
grabbed  the  shotgun  and  jumped  out  of  the 
buggy,  and  at  that  I  leaned  forward  and 
struck  the  horse  with  the  lines,  and  spoke 
to  the  horse  to  get  up,  and  was  going  up  tbe 
road  in  a  gallop  when  I  was  shot.  When  I 
drove  off,  I  didn't  look  back  to  see  what  he 
done;  didn't  look  back  until  after  I  was 
shot  He  shot  with  a  double-barrel  shotgnn. 
When  he  shot  I  dropped  in  the  seat  and 
peeped  around  the  north  edge  of  the  seat 
I  saw  Mr.  Allison  standing  at  the  north  side 
of  his  buggy.  I  couldn't  distinguish  wheth- 
er he  had  anything  in  his  bands  while  he 
was  standing  there.  Saw  him  grab  the  gun 
before  I  whipped  the  horse  with  the  lines. 
Did  not  have  a  whip  in  my  buggy ;  I  struck 
with  the  end  of  the  lines.  One  shot  struck 
me  in  the  left  shoulder  blade.  After  I  was 
shot  I  drove  on  to  Mr.  Stice's  residence; 
that  is  on  my  way  home.  It  would  be  a  lit- 
tle over  80  rods  from  where  I  was  when  the 
shot  struck  me.  When  I  got  there  I  hitched 
my  horse  and  went  in  the  house.  I  went  up 
to  the  door  and  knocked,  and  Mr.  Stice 
came  to  the  door,  and  I  went  in;  didn't 
look  back  to  see  what  became  6t  Mr.  Allison 
after  I  was  shot  Only  remained  at  Stice's 
a  short  time.  I  then  proceeded  on  home. 
Phoned  Dr.  Cannon  from  Mr.  Stice's;  he 
came  to  our  place  immediately.  Whoi  Mr. 
Allison  mentioned  that  he  had  offered  to 
pay  for  the  hogs,  I  asked  him  why  he  didn't 
do  It  I  says :  'You  never  even  came  ^cioss 
and  claimed  them.'  I  have  reference  to  a 
bunch  of  hogs  I  had  taken  up  Sunday  prior 
to  this  on  my  premises.  I  turned  the  hogs  out 
and  sent  them  home  after  I  was  shot  The 
hogs  had  been  depredating  on  my  premises 
there  at  the  time  I  shut  them  up.  Didn't 
know  for  certain  whose  they  were;  thought 
they  were  Allison's.  I  wrote  a  note  and  told 
him.  I  think  I  described  the  number  of  hogs. 
Told  him  I  had  them,  and  if  they  were  his  to 
come  over  and  pay  for  the  trouble  and  take 
them;  and  if  they  wasn't  bis  I  wonld  have 
to  proceed  to  advertise  as  stray  stock  and 
treat  them  as  stray  stock.  I  don't  remem- 
ber how  I  said  it  In  reply  to  that  I  ^^ 
ceived  this  note.  [Marked  'Exhibit  A.'] 
Can't  see  well  without  glasses,  not  so  good 
as  tbe  average  man.  When  Mr.  Allison  flist 
drove  up,  did  not  recognize  him  until  be 
spoke ;  then  I  recognized  him.  His  rig  was 
stopped  as  I  looked  up;  his  rig  was 
standing  still.  Saw  the  rig  approach  down 
the  slope.  I  knew  I  was  meeting  the  rig. 
but  couldn't  distinguish  who  it  was.  That 
occurred  in  state  of  Oklahoma,  connty  of 
Comanche.  I  did  not  drive  the  hogs  od 
my  place.  We  had  not  been  good  neighbors." 
Dr.  Cannon,  on  behalf  of  the  state,  testi- 
fied: "I  am  a  physician  and  reside  at 
Sterling.  Am  acquainted  with  J.  H.  Stuart. 
Was  called  to  see  him  on  or  about  the  30th 


'*For  other  cases  see  same  topic  aad  secUon  NUMBER  In  P«c.  Dig.  ft  Am.  Dis.  K-tj  No.  Serin  ft  Rep'r  lodexei 
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day  of  November,  1908.  Saw  him  at  bis 
borne.  It  was  about  noon.  Made  an  ex- 
iiDiinatlon  of  his  body  for  wounds;  found 
a  shot  wound  In  the  left  shoulder.  The  shot 
was  just  about  where  you  have  a  suspender 
In  the  back  of  the  shoulder.  I  extracted  the 
shot;  It  was  Imbedded  against  the  bone,  the 
shoulder  blade.  Know  the  size  of  shot  used 
in  shotguns.  The  shot  was  about  No.  6  or  8; 
have  that  shot  with  me."  (Witness  produc- 
ed the  shot ;  ofTered  In  evidence.) 

J.  E.  Sims,  on  behalf  of  the  state,  testi- 
fied: "I  live  in  Comanche  county,  Brown 
township.  Know  defendant;  know  J.  H. 
Stuart.  I  was  constable  in  Comanche  coun- 
ty about  the  10th  of  November,  1908.  Liv- 
ed something  like  a  quarter  of  a  mile  from 
Allison.  Lived  three-quarters  of  a  mile 
from  Stuart.  The  time  when  it  is  alleged 
that  Allison  shot  Stuart  was  about  11  o'clock. 
I  recollect  the  time.  Saw  defendant  the 
day  before  the  shooting.  Saw  him  on  Sun- 
day; he  was  at  my  place.  Had  a  conversa- 
tion with  defendant  in  regard  to  Stuart. 
He  came  to  my  house  on  that  Sunday  morn- 
ing. It  must  have  been  9  or  10  o'clock.  He 
came  up  and  asked  if  I  had  a  law  book, 
and  I  told  him,  'No.'  I  says,  'Why?"  He 
says:  'Stuart  got  up  my  sboats  again,  and 
I  came  up  to  see  if  you  had  a  book  with  the 
law  governing  stock.'  And  I  says:  'No;  I 
haven't  got  any  on  the  place.'  He  says: 
'He  taken  them  up  a  while  ago,  run  them 
in,  and  sent  me  a  note  by  the  boy.  He  tak- 
en them  up  a  while  ago,  and  sent  me  a  note 
by  bis  son,  and  said  he  had  the  hogs  up, 
and  come  down  and  pay  the  damage,  and  he 
would  turn  them  loose.^  And  I  believe,  I 
think  further,  he  says:  'He  didn't  bring 
it  himself.'  He  says,  'No.'  He  says:  'God 
bless  you,  I  will  give  any  man  a  $10  bill  to 
get  him  on  the  corner  of  my  place.'  On 
Monday  after  the  trial  ended,  there  was 
.some  four  or  five  down  here  and  went  on 
the  stand  and  testified  against  him,  and  he 
said  they  swore  a  lie  and  tried  to  blackmail 
him;  and  he  said  he  was  going  to  get  even 
with  them.  And  he  said  the  best  citizens  of 
I^wton  told  him  he  ought  to  take  his  gun 
and  shoot  them  down  wherever  he  met 
them;  and  he  kept  talking.  I  couldn't  say 
what  all  he  said.  I  remarked  to  him,  I 
says:  'You  beat  the  case,  and  what  else  do 
you  want?'  I  says,  'I  would  keep  still,  if 
I  was  you.'  Mr.  Stuart  was  one  of  those 
people  who  testified  against  him  at  that 
trial.  Saw  Mr.  Allison  off  and  on  from  the 
time  of  the  trial  and  the  conversation  I 
have  related  until  the  time  of  the  shooting. 
During  that  time,  he  went  armed  generally, 
with  a  shotgun,  breechloader.  No.  12,  double 
barrel.  When  I  heard  about  the  shooting, 
I  went  to  Allison's  house.  He  seemed  to  be 
somewhat  excited.  He  saye,  'I  suppose  you 
heard  what  I  done.'  I  says,  'Yes.'  He  says : 
"I  will  turn  myself  over  to  you,  and  what- 
e\-er  you  say,'  he  says,  'I  will  do.'    I  says. 


'I  guess  the  best  thing  I  can  do  la  to  go  to 
Lawton.'  And  he  says,  'Well,  all  right,'  and 
he  turned  to  Emmett  and  says,  'Go  tell  your 
mother.'  There  was  a  guc  in  the  buggy; 
it  was  a  doiible-barrel  gun.  They  taken  the 
gun  in  the  house." 

The  accused,  in  his  own  behalf,  testified: 
"I  am  53  years  old.  Lived  in  Brown  town- 
ship, Comanche  county,  on  November  30, 
1008.  At  this  time,  am  living  in  Lawton; 
have  lived  here  since  last  Wednesday  week. 
Am  the  defendant.  Acquainted  with  Mr. 
Stuart.  Saw  Mr.  Stuart  on  November  80, 
1908.  Saw  him  between  my  place  and  Sterl- 
ing. I  was  going  from  my  house  to  Sterl- 
ing. I  lived  five  miles  and  a  half  southeast 
of  Sterling,  and  my  nephew  and  myself  was 
in  the  buggy,  and  we  met  Mr.  Stuart.  My 
nephew's  name  is  Marvin  Allison.  Mr.  Stu- 
art was  coming  east  in  this  direction,  and 
I  was  going  west  He  passed  me  on  the 
right  of  me,  and  myself  on  the  right  of 
him,  and  Mr.  Stuart  stopped  Just,  not  ex- 
actly to  my  left,  but  a  little  In  front  of 
me  like,  and  his  buggy  drom>ed  down  in 
that  rut,  one  wheel  of  it;  but  I  don't  re- 
member whether  I  spoke  to  him  or  hUn — 
He  says.  'Hello,'  and  I  says:  'Mr.  Stuart, 
30  minutes  after  you  run  my  hogs  In  yes- 
terday, I  wrote  you  a  note  that  I  would 
pay  you  if  they  damaged  you."  And  when 
I  said  that  he  Just  raised  his  hands.  Now, 
I  hate  to  repeat  the  words,  gentlemen;  a 
man  that  has  any  respect  for  womanhood 
would  not  use  them.  He  says,  'You  are  a 
God  damn  lying  son  of  a  bitch,  and  I  will 
kill  you,'  and  when  he  said  that  I  Jumped 
out  of  the  buggy.  I  thought  tbe  gun  was 
coming  right  on  me.  And  when  I  did — my 
mules  was  young,  and  they  Jumped — and 
when  my  mules  Jumped,  that  left  me  right 
exactly  opposite  Stuart,  and  be  had  his  gun 
right  ready  to  draw,  ready  trying  to  get 
it  on  me,  and  I  dodged  right  behind  his 
buggy;  and  when  I  did,  my  foot  slipped  into 
that  ditch  as  I  pulled  the  trigger,  and  I 
suppose  that's  the  reason  he  only  got  one 
shot,  gentlemen,  in  place  of  the  whole  load. 
I  was  in  the  buggy  when  he  first  made  the 
pass  for  his  hip  pocket.  The  reason  I  got 
out  of  the  buggy  was  because  I  Just  thought 
he  was  going  to  kill  me.  He  told  me  he 
was  going  to  kill  me.  He  said  he  would. 
I  supposed  from  the  way  he  moved  his  hands 
he  had  a  gun.  lie  had  a  gun.  My  mules 
Jumped  and  left  me  opposite  Stuart,  and  I 
Jumped  in  behind  him,  and  him  turning  this 
way.  He  was  going  east.  Just  In  this  di- 
rection, and  I  was  right  Ihere,  and  he  was 
turning  his  gun  on  me,  and  I  went  in  behind 
his  buggy  back  there,  and  went  into  that 
rut.  I  fired  that  shot  because  I  thought  my 
life  was  at  stake.  Didn't  fire  the  other 
shot,  because  he  throwed  the  gun  down  and 
run.  The  other  barrel  was  loaded  with 
bird  shot.  No  difference  In  the  barrels.  The 
right-band  barrel  was  one  of  these  plover 
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ban^  that  scatters^  and  the  left-hand  was 
a  choked  barrel.  I  used  the  right-hand  bar- 
rel, the  one  that  scatters.  Dropped  bis  gun 
right  down  In  the  buggy  in  front  of  him; 
be^n  to  whip  with  both  hands.  I  seen  he 
had  his  lines  and  begun  to.  Marvin  was 
holding  the  mules.  He  did  not  get  out 
That  is  the  customary  road  for  me  to  go 
from  my  house  to  Sterling.  Had  been  in  the 
habit  of  driving  over  that  road  often.  The 
road  was  dry.  For  some  time  prior,  the 
weather  bad  been  dry.  I  know  the  roads 
was  very  dry.  Did  not  fire  any  shot  after 
he  was  10  yard-o  from  nie.  Did  not  fire  any 
when  he  reached  approximately  60  yards 
from  me.  After  I  fired  the  shot,  he  grunts 
ed.  He  did  not  get  down  in  the  buggy  seat, 
nor  peep  around  the  comer  of  the  buggy 
seat.  The  reason  I  had  the  gun  along  was 
because  it  was  bird  time,  quail.  I  shoot 
quail  sometimes.  That  is.  why  I  had  the 
gun  along.  Had  been  doing  some  shooting 
that  day.  During  the  quail  season,  it  is  my 
habit  to  carry  a  shotgun  with  me.  The 
shells  were  suitable  for  shooting  quails.  At 
the  time  Stuart  called  me  a  God  damn  son 
of  a  bitch,  he  seemed  to  be  awful  angry. 
It  had  been  some  time  since  he  had  spoken 
to  me.  Grandpa  Sims  had  told  me  to  be 
careful ;  he  would  hurt  me.  He  said  he  was 
informed  he  was  prepared  for  me.  Jim  Sims 
also  warned  me.  He  told  me  Stuart  was  a 
bad  man;  if  he  had  an  opportunity  he  would 
hurt  me.  At  the  time  Jim  Sims  made  the 
statement,  Marvin  Allison  was  present  At 
the  time  Grandpa  Sims  was  present,  Jim 
Sims  said  about  the  same  thing.  Never  told 
Jim  Sims  that  some  of  the  good  people 
down  here  at  Lawton  told  me  I  ought  to  get 
my  gun  and  kill  all  the  neighbors  around 
there  that  testified  against  me.  I  said  if 
1  done  my  Christian  duty — Stuart  and  all 
those  trying  to  connect  me  with  the  very 
privates  of  my  eleven  year  old  girl — ^l  said 
if  I  had  done  my  Christian  duty,  I  would 
have  taken  the  gun  and  killed  these  vlUlans; 
that's  what  I  said.  They  tried  to  connect 
me,  and  his  honor  knows  It;  and  I  want 
you  to  understand  it.  I  will  tell  you,  John 
Fain,  if  they  was  to  do  you  that  way,  you 
would  take  a  gim  to  them,  and  any  other 
sensible  man;  and  if  these  jurors  wouldn't 
do  it  they  are  not  fit  to  be  Jurors.  No;  I 
will  tell  you  they  wouldn't  be  fit  to  be  jurors 
if  they  didn't  do  it.  None  of  them  would  be 
men,  when  they  tried  to  connect  me  with  the 
private  parts  of  my  eleven  year  old  girl, 
if  they  wouldn't  take  a  gun  to  such  men. 
You  swore  right  there  you  was  going  to 
prove  things  by  me,  and  you  didn't  prove  It ; 
you  perjured  yourself,  and  that  girl  per- 
jured herself,  and  you  yourself  perjured 
yourself;  and  you  impeached  yoursdf  as  an 
officer  by  not  doing  it,  and  you  are  an  im- 
peached officer  and  a  perjurer.  From  that 
time  I  have  spoken  to  Mr.  Stuart;  but  he 
has  not  spoken  to  me." 


J.  A.  Sims,  on  behalf  of  the  accused,  tes- 
tified: "I  live  five  miles  southeast  of  Sterl- 
ing. Lived  there  five  years,  about  three- 
quarters  of  a  mile,  or  hardly  that  far,  from 
Mr.  Allison's  residence;  a  little  over  three- 
quarters  from  Stuart's  place.  Besides  farm- 
ing, I  have  been  working  for  a  purchase 
house  in  Chicago  four  years.  In  October  or 
November  of  last  year,  I  was  engaged  In 
canvassing  for  my  books;  tiad  been  over  the 
different  roads.'  It  is  my  impression  tbe 
roads  were  dry  in  November,  1908.  I  told 
Mr.  Allison,  I  said:  'I  want  to  put  you  on 
your  guard,  and  yon  be  particular.'  He 
says,  'Why  so?'  I  says:  'Just  as  sure  as  yon 
go  to  tackling  three  dUfercnt  men,  giving 
their  names,  that  when  you  do,  they  wUl 
be  ready  for  yon.'  That  was  before  the 
shooting.  Mr.  Stuart  was  one  of  the  men 
I  had  reference  to.  Mr.  Seymour  and  Bob 
Williams  were  the  others." 

John  Hlckey,  on  behalf  of  the  accused,  tes- 
tified: "I  live  up  close  to  Sterling,  6  miles 
between  Marlow  and  Sterling,  6^  from 
Sterling  southeast.  Acquainted  with  Mr.  Al- 
lison. About  November  30,  1908,  I  was  haul- 
ing hay  and  com  from  above  where  Mr.  Al- 
lison lived  up  by  Mr.  Zackery's,  up  about  8 
miles  out  to  where  I  live.  Went  over  the 
roads  east  of  Sterling.  Seems  to  me  like  the 
road  was  dry.  I  don't  remember  of  any  wa- 
ter, or  anything  of  the  kind.  And  probably 
some  hazy  weather,  somethiog  like  this, 
when  I  was  hauling.  I  don't  remember  hav- 
ing to  drive  across  any  mud  and  water." 

J.  P.  BatlifT,  on  behalf  of  tbe  accused,  tes- 
tified: "I  live  two  miles  from  Sterling.  Live 
on  tbe  farm  and  keep  post  office  at  Sterling. 
Lived  there  eight  years.  Was  in  and  around 
that  vicinity  of  Sterling  on  or  about  Norem- 
ber  30,  1908.  I  came  from  Elgin  on  the  30th. 
The  roads  wasn't  muddy  between  there  and 
Elgin.  Everybody  was  gathering  com.  The 
roads  was  good." 

Emmett  Allison,  for  tbe  accused,  testified: 
"I  put  the  gun  in  the  buggy.  My  father  did 
not  direct  me  to.  G.  B.  Allison  Is  my  fatha. 
Did  it  on  my  own  motion." 

Marvin  Allison,  for  the  accused,  testified: 
"I  am  19  years  of  age.  Live  in  Covington, 
Ga.  Been  here  since  Thursday  a  week  ago. 
Acquainted  with  Mr.  Allison ;  he  is  my  un- 
cle. Was  out  here  the  28th  of  last  March  a 
year  ago.  Was  farming  after  I  came  with 
Mr.  Allison.  Came  out  here  for  my  health 
more  for  that  than  anything  else.  Lived 
with  my  uncle  out  near  Sterling.  Enow  J. 
H.  Stuart  Saw  J.  H.  Stuart  on  or  about 
November  30,  1908,  about  two  miles  south- 
east of  Sterling;  also  saw  my  uncle  there. 
Went  over  there  in  a  buggy,  driving  two 
mules.  Mr.  Stuart  was  going  east.  I  was 
going  west  towards  Sterling.  Met  him  In  the 
road.  My  uncle  said:  'Mr.  Stuart,  In  30 
minutes  after  you  drove  my  hogs  in,  I  sent  a 
note  by  my  little  boy,  and  offered  to  pay  yon 
for  It'    And  when  he  said  that  Mr.  Stuart 
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said:  Ton  God  damn  lying  son  of  a  bitch,  I 
will  kill  you.'  He  moved  bis  rlgbt  arm  that 
way.  Seemed  as  he  was  going  for  his  hind 
]H>cket.  At  the  time  be  said  that,  my  ancle 
jumped  out  of  the  side  of  the  buggy.  I  held 
the  mules.  The  mules  Jumped  as  he  Jumped 
oat  of  the  buggy.  I  bad  been  driving.  As 
he  Jumped  out,  he  took  a  shotgun.  He  shot 
at  Mr.  Stuart;  did  not  see  him  when  he 
shot.  I  looked  back  as  quick  as  I  could  stop 
the  mules.  The  mules  were  young,  and  they 
were  afraid  when  the  gun  fired.  I  looked 
as  quick  as  I  could.  They  hadn't  gone  very 
far  when  I  stopped  them,  about  10  feet,  I 
reckon.  When  I  looked  back,  my  uncle  was 
behind  my  buggy.  Stuart's  buggy  was  going 
up  the  road  at  that  time.  Couldn't  say  how 
far  it  bad  gone,  about  30  or  40  feet,  50  feet, 
something  like  that.  His  horse  was  loping. 
After  my  uncle  fired  I  heard  Stuart  groaning 
as  if  a  man  was  hurt.  Did  not  hear  him  say 
anyttdng.  Stuart  was  sitting  up  in  his  buggy. 
Did  not  see  him  at  any  time  in  any  other  at- 
titude after  he  started  down  the  road,  ex- 
cept a  sitting  posture.  Did  not  see  him  be- 
hind the  seat,  ont  of  sight  After  my  uncle 
got  ont  of  the  buggy,  he  shot  almost  immedi- 
ately— Just  as  quick  as  he  could  step  behind 
the  baggy,  step  across.  Heard  Mr.  Sims  tell 
my  uncle  he  better  watch  Mr.  Stuart;  that 
was  prior  to  the  time  of  the  shooting.  Had 
been  living  there  with  my  uncle  six  or  seven 
months.  It  had  been  my  custom  to  go  up  to 
Sterling  pretty  often;  the  road  was  dry." 

Cross-examination:  "Had  been  over  to  Mr. 
Stuart's  house  that  morning  before  I  start- 
ed to  sterling.  Emmett  and  I  had  been  over 
there  an  hour  or  so  before  we  started,  I  sup- 
pose. I  know  Mr.  Stuart  had  gone  to  Sterl- 
ing; think  I  did.  Came  and  reported  that 
fact  to  my  uncle.  Then  he  and  I  got  in  the 
buggy  and  started  to  town.  I  had  gone  over 
to  Mr.  Stuart's  that  morning  In  the  buggy.  I 
took  the  gun  over  to  Mr.  Stuart's.  We  had 
it  laying  under  the  seat  of  the  buggy ;  been 
himting  birds  that  morning.  Mr.  Allison 
went  to  town  after  the  mail.  I  did  the  driv- 
ing.   He  carried  the  gun  on  to  Sterling." 

J.  U.  Stuart,  in  rebuttal  for  the  state,  tes- 
tified: "On  November  30th  of  last  year, 
when  the  assault  was  made  npon  me,  I  did 
not  have  a  pistol  on  that  occasion.  Did  not 
have  a  pistol  that  day.  Did  not  have  a  pistol 
or  gun  of  any  kind  about  my  person  or  buggy 
that  day.  Did  not  own  a  pistol;  had  not 
borrowed  a  pistol.  Did  not  draw,  or  attempt 
to  draw,  a  pistol  at  any  time.  Did  not  throw 
my  hand  to  my  hip  pocket  before  Mr.  Allison 
Jumped  ont  of  the  buggy,  or  at  any  time. 
Did  not  throw  my  hand  to  the  back  part  of 
my  body  at  any  time  after  I  met  Mr.  Alli- 
son in  the  road.  I  had  hold  of  the  lines. 
Did  not  raise  my  hand  and  shake  it  in  Mr. 
Allison's  face  and  say  to  him:  'Ton  are  a 
God  damn  son  of  a  bitch,  I  will  kill  you.'  I 
use  no  profane  language.  Did  not  call  him 
any  name  or  language,  except  that  of  a  liar. 
When  I  called  him  a  liar,  I  did  not  throw  my 


hand  to  my  hip  pocket,  or  any  place  about 
my  person.  As  soon  as  I  seen  the  gun  com- 
ing up,  I  started  the  horse  up  and  drove  off ; 
drove  to  Mr.  Stlce's  house.  Mr.  and  Mrs. 
Stice,  Wilson  Brooks,  and  a  young  man  they 
called  Tom  Key  were  there.  Did  not  attempt 
to  move  the  horse  until  I  started  to  drive 
oS.  Did  not  attempt  to  move  'the  horse  un- 
til I  struck  him  with  the  lines.  Never  ovmed 
a  pistol  in  my  life.  Never  lived  In  the  moun- 
tains, the  Rocky  Mountains  or  the  Wichita 
Mountains.  Came  from  Iowa  to  Kay  county, 
and  from  Kay  county  here.  Never,  at  any 
time  prior  to  this  time,  made  any  threats  of 
violence  against  Mr.  Allison." 

A.  G.  Lovett,  in  rebuttal  for  the  state,  tes- 
tified: "Know  defendant:  know  Stuart 
Live  In  the  same  neighborhood.  Was  one  of 
the  neighbors  who  testified  against  Mr.  Alli- 
son in  the  case  tried  last  March  in  the  dis- 
trict court.  Think  Allison  made  a  statement, 
or  something  like  this,  to  me  that  he  had  no 
neighbors;  but  they  were  all  damnable  sons 
of  bitches.  Do  not  remember  since  that  trial 
that  defendant  made  any  threat  as  to  what 
he  would  do  to  the  men  that  testified  against 
him  at  that  time.  To  the  best  of  my  knowl- 
edge, he  said  that  he  calculated  to  go  onto 
all  of  us." 

I.  K.  Bailey,  in  rebuttal  for  the  state,  tes- 
tified: "Am  acquainted  with  G.  B.  Allison 
and  Stuart  Ldve  about  a  quarter  of  a  mill, 
or  a  little  over,  from  Mr.  Stuart  about  a 
half  a  mile  from  Mr.  Allison.  Know  about 
the  time  when  Mr.  Stuart  was  shot.  Went 
over  to  Stuart's  on  Sunday  morning  before 
the  dlfBculty  between  him  and  Allison  after 
a  hog.  Drove  a  hog  home  from  Stuart's  that 
morning;  drove  it  right  west  of  him  across 
over  the  pasture.  Was  In  my  pasture  driv- 
ing the  hog  that  morning.  From  where  I 
was  driving  the  hog  In  my  pasture,  could 
have  been  seen  by  persons  sitting  on  Mr. 
Allison's  gallery.  I  think  so;  I  know  I  can 
see  the  house  from  about  the  place  where  I 
was.  It  was  somewhat  early;  I  should 
Judge  about  8  or  9  o'clock.  After  the  shoot- 
ing, I  had  a  conversation  with  defendant 
about  It  I  was  up  on  the  south  part  of  the 
place  at  work  doing  something,  and  got  to 
talking  about  it.  He  told  me  that  he  got  out 
of  the  buggy  and  shot  at  him,  and  talked 
like  he  shot  to  hurt  him.  He  spoke  about 
getting  out  of  the  buggy,  and  something 
about  he  stepped  In  a  ditch  or  something, 
and  his  foot  slipped,  and  made  the  remark 
if  his  foot  hadn't  slipped  he  would  have  got 
him." 

William  Stice,  for  the  state,  testified: 
"Know  defendant  and  know  Stuart.  Uve  at 
Fletcher,  Okl.  Know  the  time  of  the  diffi- 
culty between  defendant  and  Mr.  Stuart.  I 
was  living  then  out  near  Sterling,  southeast 
about  a  mile  and  a  half  across  the  fields,  but 
the  way  they  got  to  go  around  the  roads, 
probably  two  miles  and  a  half.  The  road 
from  Mr.  Stuart's  to  Sterling  passed  my 
house.     I  know  the  day  of  the  shooting. 
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About  12  o'clock  that  day,  I  was  at  borne. 
Saw  Mr.  Stuart  that  day.  He  reached  my 
house  about  12  o'clock.  When  I  first  seen 
Mr.  Stuart,  he  was  on  my  east  porch,  going 
to  the  door,  and  knocked.  A  young  man 
by  the  name  of  Tom  Key  was  working  for 
me,  and  Wilson  Brooks  was  there.  That  was 
Just  a  very  few  minutes  after  the  trouble, 
from  what  I  know  and  learned.  I  helped 
Mr.  Stuart.  I  taken  off  Mr.  Stuart's  coat. 
He  had  two  coats  on ;  he  bad  one  of  those 
heavy  duck  coats  on,  and  an  outside  black 
dress  coat.  He  had  that  duck  coat  over  the 
black  dress  coat;  and  he  had  the  black 
dress  coat  buttoned  with  one  button,  and  the 
duck  coat  he  had  It  buttoned  with  one  but- 
ton. I  made  an  examination  of  Mr.  Stuart 
that  day.  First  I  helped  him  take  his  coats 
off.  I  felt  through  big  pockets.  I  didn't  put 
my  hands  Into  his  pockets,  but  I  pulled — 
I  helped  him  get  his  coats  back  this  way, 
and  pulled  oil  his  coats  off  back;  and  as  I 
pulled  them  back  and  laid  them  down  I  felt 
the  objects  In  bis  coat,  and  went  through 
his  pockets  and  felt  the  weight  of  them,  and 
he  didn't  have  any  guu  about  his  coats. 
I  afterwards  examined  bis  bnggy.  It  was 
a  one-horse  buggy  with  a  tolerable  bed  to  it 
and  no  top  on  it  The  back  part  of  the  bug- 
gy was  tolerable  high,  high  back.  1  exam- 
ined the  buggy  to  see  if  there  was  any  weap- 
ons in  It  Never  found  no  pistol.  He  left 
the  horse  and  buggy  hitched  to  the  i)ost  by 
the  side  of  the  front  gate." 

John  Donald,  for  the  state,  testified :  "Live 
In  Lawton.  Work  in  a  bank.  Have  bad 
experience  In  shooting  shotguns.  Have  had 
experience  in  shooting  at  game  and  at  tar- 
gets. Have  had  experience  in  the  use  of 
shotguns  for  the  last  17  or  18  years;  bunt 
a  great  deal.  From  my  experience  with  a 
shotgun,  would  say  a  shotgun  fired  in  the 
hands  of  one  sitting,  say,  where  I  am  now 
sitting,  at  a  buggy,  and  the  man  sitting 
where  this  man  is  sitting  on  the  Jury,  with 
a  blue  shirt,  I  believe  all  the  shot  would 
hit' him.  For  a  person  to  be  shot  with  only 
one  shot,  they  would  have  to  be  scattered. 
So  that  only  one  shot  would  hit  on  his  shoul- 
der blade,  he  would  have  to  be  about  80 
yards." 

Mrs.  J.  H.  Stuart,  for  the  state,  testified: 
"My  name  is  Mandy  Stuart.  I  am  the  wife 
of  J.  H.  Stuart  Was  living  in  this  county 
on  the  30th  day  of  November  last  year.  Re- 
member the  occasion  of  Mr,  Stuart  being 
shot  on  that  day.  Mr.  Stuart  never  owned 
a  pistol  at  that  time;  never  did.  Have  not 
seen  a  pistol  around  my  house  and  premises 
since  I  have  been  married  to  Mr.  Stuart 
To  my  knowledge,  he  did  not  have  a  pistol 
on  November  30th.  When  he  left  there  on 
the  morning  of  November  30th,  he  bad  no 
gun  whatever  of  any  kind.  Did  not  have 
any  pistol  when  he  came  home  on  that  occa- 
sion. On  the  morning  of  the  shooting,  Em- 
mett  Allison  and  Marvin  Allison  came  over  to 


my  house.  I  told  them  where  Mr.  Stuart 
had  gone.  I  told  them  he  had  gone  to  Ster- 
ling; told  them  what  business  he  had  gone 
on.  After  that  they  went  back  home,  direct 
home  to  Mr.  Allison's  home.  That  was  be- 
tween 10  and  11  o'clock.  It  was  near  onto 
11,  If  I  remember  right.  That  is  the  only 
time  they  were  there  that  day.  Afterwards 
I  seen  a  buggy  leave  with  two  men  In  it, 
going  towards  Sterling." 

We  have  carefully  gone  over  the  assi^- 
ments  of  error;  and,  while  the  Instructions 
of  the  court  are  subject  to  same  criticism, 
we  find  no  error  sufficiently  prejudicial  to 
the  substantial  rights  of  the  plaintiff  in  «• 
TOT  to  Justify  a  reversal  of  this  cause. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 


a62CaI.  M) 
MERCED  OIL  MINING  CO.  et  aL  r.  PAT- 
TERSON et  aL     (S.  F.  6,746.) 

(Supreme  Court  of  California.     March  22, 
1912.) 

1.  Affeai.  ard   Ebbob   (I  JJ95*)— Law  at 

THB  Case. 

A  decision  of  the  Supreme  Court  on  appeal 
is  the  law  of  the  case  on  a  retriaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  4e61-4<SC5:  Dec.  Die  I 
1195.») 

2.  Courts   ({  93*)  —  DKCisiowa— RoiM  Of 
Fbqpebtt. 

The  rule  that  several  persons,  who  at  as- 
sociates enter  on  and  locate  a  tract  of  vacant 
mineral  lands  of  the  United  States  under  tbe 
placer  mining  laws,  and  marking  the  bound- 
aries of  a  consolidated  claim,  may  before  any 
discovery  join  in  conveying  a.  specific  part  of 
the  consolidated  claim  to  a  third  person  who 
may  prosecute  the  work  of  discovery  on  the 
part  so  conveyed  to  operate  for  the  benefit  of 
the  part  remaining  in  the  possession  of  the  a>- 
sociatea  is  a  rule  of  property  from  which  a 
departure  should  not  be  made. 

[Ed.  Note. — For  other  casea,  see  Conrts,  Cent 
Dig.  it  336-339;    Dec.  Dig.  f  03.*J 

3.  Mines  ano  MiitEnALs  ({  17*)— LocAnon— 

CONVETANCES— ETFECT. 

Eight  persons  as  associates  entered  on  and 
located  a  tract  of  160  acres  of  vacant  mineral 
lands  of  tbe  United  States  under  the  placer 
mining  laws  and  marked  the  boundaries  of  the 
consolidated  claim.  Before  discovery  the;  con- 
veyed a  specific  part  to  a  third  peraon  and  as- 
sociates who  should  organize  a  corporation  to 
which  the  part  should  be  conveyed,  and  the 
corporation  would  immediately  occupy  the  part 
and  proceed  diligently  with  the  work  of  ex- 
ploration, and  the  labor  done  should  operate 
for  the  benefit  of  tbe  remaining  land  and  of 
aubsequent  grantees  thereof.  The  corpora- 
tion subsequently  formed  obtained  the  part 
conveyed  and  performed  labor  and  made  a  dia- 
covery  pursuant  to  the  understanding  of  all 
the  parties.  Held,  that  tbe  discovery  inured  to 
tlie  benefit  of  the  part  not  conveyed,  and  tbe 
eight  persons  as  associatea  obtained  rights 
thereto  as  against  a  sub'aequent  locator. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  tS  24-28;  Dec.  Dig.  I 
IT.'l 
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4.  Mines  awd  Minerals  (J  17*)— Location 

BY  Associates — Effect. 

A  loctttioq  by  an  association  of  persona  is 
but  a  single  location  and  not  separate  loca- 
tions of  each,  and  will  be  treated  as  an  en- 
tirety under  one  location  for  all  purposes  of 
marking  boundaries,  doing  assessment  work, 
expenditure  for  patent,  and  discovery  of  min- 
eral, and  a  single  discovery  is  all  that  is  re- 
ijuired  to  support  it,  and  the  associates  may 
maintain  such  condition  of  entirety,  though 
they  conveyed  a  specified  part  in  considera- 
tion of  the  undertaking  by  the  grantee  to  do 
iliscovery  work  for  the  benefit  of  the  as- 
sociates. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ii  24-28;  Dec.  Dig.  | 
17.») 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;  Geo.  B.  Church,  Judge. 

Action  by  tbe  Merced  Oil  Mining  Company 
and  others  against  R.  L.  Patterson  and 
others.  From  a  Judgment  for  plaintltF,  G.  H. 
Castle,  defendants  appeal.    Affirmed. 

N.  C.  Coldwell  and  E.  A.  WllUams,  for  ap- 
pellants. Frank  H.  Short  and  F.  B.  Cook, 
for  respondent 

ANGELIiOTTI,  J.  This  Is  an  appeal  by 
defendants,  upon  the  judgment  roll,  from  a 
judgment  in  favor  of  piaintltt  C.  H.  Castle 
against  the  defendants,  adjudging  him  to  be 
the  owner  and  entitled  to  the  possession  of 
40  acres  of  mineral  land  (tbe  mineral  being 
oil),  being  the  south  half  of  tbe  north  half 
of  the  southeast  quarter  of  section  22,  Tp.  19 
S.,  R.  16  B.,  M.  D.  B.  &  M.  The  case  was  be- 
fore us  on  a  former  appeal  involving  a  judg- 
ment against  defendants  In  favor  of  Castle 
for  said  land,  and  also  in  favor  of  the  Merced 
Oil  Mining  Cbmpany  for  the  north  half  of 
the  south  half  of  said  southeast  quarter  of 
said  section,  the  action  having  been  dismissed 
as  to  the  Great  Northern  Oil  Company.  The 
judgment  was  affirmed  as  to  said  Merced 
Oil  Mining  Company,  and  reversed  as  to 
Castl&  Merced  Oil  Mining  Co.  v.  Patterson 
et  al.,  153  Cal.  624,  96  Pac.  90.  The  action 
was  thus  terminated  as  to  said  company. 
.V  retrial  was  had  between  plaintiff  Castle 
and  the  defendants,  resulting  In  the  judgment 
nppealed  from. 

A  very  general  statement  of  the  material 
facts  appearing  on  the  former  appeal  is  es- 
.sentlal  to  a  proper  understanding  of  the  ques- 
tion presented.  In  May,  1899,  one  Spinks 
and  seven  associates  bad  entered  upon  and 
located  under  the  placer  mining  laws  for 
tbe  purpose  of  exploring  for  oil  the  whole 
of  the  southeast  quarter  of  said  section  22, 
tbe  same  being  vacant,  unoccupied  mineral 
lands  of  the  United  States,  complying  with 
all  tbe  requirements  of  the  law  In  regard  to 
the  making  of  such  selection,  and  thence- 
forth proceeding  with  the  work  of  develop- 
ment In  January,  1900,  they  conveyed  In 
severalty  to  the  Merced  Oil  Mining  Company 
the  portion  claimed  by  such  company.  In 
February,  190O,  they  conveyed  In  severalty 
to  Castle  the  portion  claimed  by  him.     The 


Merced,  etc..  Company  duly  prosecuted  the 
work  of  discovery  on  the  portion  conveyed  to 
It,  and  in  September  or  October,  1900,  made 
a  sufficient  discovery  of  oil.  This  was  the 
first  and  only  discovery  ever  made  on  said 
southeast  quarter.  Tbe  defendants  claimed 
under  an  entry  and  attempted  location  of 
said  southeast  quarter  made  In  1904,  Castle 
never  having  taken  possession  of  the  part 
conveyed  to  him  or  done  any  development 
work  thereon.  This  action  was  commenced 
June  24,  1904. 

[1]  The  case  thus  presented,  as  to  both 
plaintiffs  then  before  tbe  court,  the  question 
of  tbe  effect  of  a  conveyance  of  all  the  Inter- 
est of  eight  associates,  who  had  made  a  con- 
solidated location  of  160  acres  as  an  oil 
claim,  and  who  were  In  possession  thereof, 
and  engaged  In  the  work  of  development  ito 
discover  oil  thereon  In  a  certain  designated 
and  described  portion  thereof,  by  such  associ- 
ates to  an  outsider,  before  the  location  had 
been  perfected  by  a  discovery  of  oil.  It  was 
squarely  held  that  such  a  conveyance  Is 
operative  to  give  to  the  grantee  all  of  the 
rights  which  the  grantors  formerly  held  In 
tbe  land  covered  thereby.  This  much,  of 
course,  was  essential  to  the  adjudication  In 
favor  of  the  Merced  Oil  Mining  Company, 
which  had  taken  possession  of  the  40  acres 
covered  by  the  conveyance  to  It,  and  thence- 
forth had  prosecuted  development  work 
thereon  to  a  discovery.  Tbe  court  said:  "No 
doubt  may  be  entertained  that  a  conveyance 
such  as  this  may  be  made,  and  that  the  effect 
of  such  conveyance.  If  such  be  its  expressed 
Intent,  Is  to  surrender  to  the  grantee  all  of 
the  rights  which  the  grantors  formerly  en- 
joyed"— ^that  is,  the  right  to  possession 
against  all  illegal  Intrusions — while  he  Is  In 
possession  diligently  prosecuting  his  work 
of  discovery,  and  the  right  to  obtain  a  perfect- 
ed location  by  a  sufficient  discovery  while  so 
continuing  In  possession.  Such  a  conveyance 
before  discovery  is  not  an  abandonment  of 
the  claim  as  to  tbe  i)ortlon  conveyed.  In  the 
sense  that  such  portion  is  removed  from  the 
protection  of  the  original  location  as  a  source 
of  the  right  to  possession.  The  portion  so 
conveyed  Is  not  by  force  of  the  convey- 
ance rendered  vacant  and  unoccupied  mineral 
land  open  for  a  new  entry.  To  this  ex- 
tent certainly  the  law  of  the  case  Is  estab- 
lished by  the  decision  on  the  prior  appeal, 
not  only  as  to  the  Merced  Oil  Mining  Com- 
pany, but  also  as  to  Castle,  for  the  question 
Involved  is  one  of  the  questions  necessarily 
presented  as  to  both  of  said  plaintiffs.  The 
opinion  determines  this  question  In  favor 
of  both  said  plaintiffs  In  the  manner  we  have 
Indicated,  and  the  views  expressed  thereon 
at  that  time  thus  became  the  law  of  the  case, 
binding  on  the  lower  court  on  the  retrial, 
and  binding  upon  us  upon  this  appeal. 

[2]  Were  the  question  an  open  one,  how- 
ever, we  see  no  good  reason  warranting  us 
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in  declaring  a  different  mle.  Tlie  decision 
was  in  line  wltti  the  earlier  case  of  Miller 
V.  Chrlsman,  140  Cal.  440,  73  Paa  1083,  74 
Pac.  444,  98  Am,  St.  Rep.  63.  Tlie  latter 
case,  it  is  true,  was  limited  to  tbe  effect  of 
conveyances  of  undivided  interests  among 
tbe  associates  themselves.  But,  so  far  as 
this  matter  is  concerned,  we  see  no  difference 
in  principle  between  such  conveyances  and 
a  conveyance  by  tbe  associates  to  an  out- 
sider of  either  an  undivided  interest  or  a 
segregated  portion.  Such  objections  as  may 
be  made  on  the  score  of  public  policy  or  tbe 
policy  of  the  mining  laws  of  tbe  United  States 
would  appear  to  apply  equally  to  either. 
It  was  said  in  Miller  t.  Chrlsman,  supra: 
"We  cannot  perceive  why  these  rights  (tbe 
rights  of  associates  in  possession  under  such 
a  claim)  may  not  In  good  faith  be  made  tlie 
subject  of  conveyance  by  the  associates  as 
well  before  as  after  discovery.  There  is  cer- 
tainly nothing  In  the  expressed  law  upon  the 
subject  to  lend  to  the  view  that  this  cannot 
be  done,  and  there  Is  much  to  give  counte- 
nance to  the  contrary  conviction."  What- 
ever argument  may  be  made  against  this 
view,  we  are  satisfied  that,  so  far  as  the 
courts  of  this  state  are  concerned,  it  must 
be  held  to  be  a  rule  of  property  from  which 
a  departure  should  not  now  be  made.  This 
was  fully  recognized  by  Chief  Justice  Beatty 
(who  dissented  in  Miller  v.  Chrlsman,  supra) 
by  his  concurrence  in  the  opinion  filed  on 
tbe  former  appeal  in  this  case.  It  is  likewise 
to  be  noted  that  In  affirming  the  Judgment 
of  this  court  in  Miller  v.  Chrlsman,  supra, 
tbe  Supreme  Court  of  tbe  United  States  said 
nothing  Inconsistent  with  what  bad  been 
said  by  this  court  on  this  question.  Chrls- 
man V.  Miller,  197  U.  S.  313,  26  Sup.  Ct.  468, 
49  L.  Ed.  770. 

Upon  the  former  appeal  tbe  record  did 
not  show  anything  in  regard  to  tbe  convey- 
°  ance  to  the  Merced,  etc.,  C!ompany,  other  than 
that  it  was  an  absolute  conveyance  of  a  seg- 
regated portion  for  a  money  consideration. 
It  was  held  that,  nothing  else  appearing,  tbe 
segregated  portion  conveyed  must  thence- 
forth be  held  to  be  a  separate  and  independ- 
ent claim,  without  further  connection  in  any 
way  with  tbe  remaining  portion,  with  the 
result  that  a  subsequent  discovery  upon  tbe 
portion  conveyed  would  not  redound  to  tbe 
benefit  of  such  remaining  portion  and  thus 
be  sufficient  to  validate  and  perfect  the  loca- 
tion of  the  owners  thereof,  and  tbat  work 
done  and  money  expended  upon  the  portion 
conveyed  would  not  be  a  sufficient  compliance 
with  the  laws  of  the  United  States  require 
ing  the  performance  annually  of  work  of  a 
certain  value,  as  to  the  remaining  land.  But 
the  court,  for  the  purposes  of  the  new  trial 
ordered,  was  very  clear  in  Its  statement  of 
the  circumstances  under  wbicb  a  different 
conclusion  would  be  required. 

After  saying  that  the  conclusion  reached 
expressed  tbe  condition  that  must  obtain 
where  "the  agreement  of  the  parties  goes  no 


farther  tlian  to  a  bare  conveyance  of  the 
grantor's  i>08ses8ory  rights,"  the  court  said: 
"But,  upon  tbe  other  hand,  by  convention  and 
agreement  of  the  parties,  a  radically  different 
re!<ult  may  be  legally  accomplished.  No  one 
would  question  but  ttiat  the  associates  might 
authorize  a  stranger  to  their  interests  to 
enter  upon  their  land  and  sink  a  well,  agree- 
ing, In  the  event  of  a  discovery  of  oil,  to  con- 
vey to  such  i)er8on  any  designated  portion 
of  the  claim.  In  such  case,  clearly  the  work 
would  be  done  for  the  benefit  of  all  the  as- 
sociates and  of  the  whole  claim.  It  cannot 
make  any  difference  that  the  conveyance  to 
the  party  who  is  so  to  develop  the  land  U 
made  before  or  after  discovery,  provided 
that  it  be  understood  between  them,  as  part' 
of  the  consideration,  that  the  work  done  and 
tbe  discovery  when  made  shall  be  for  the 
benefit  of  the  whole  claim;'  As  parol  evi- 
dence ia  always  received  to  show  the  true 
consideration  of  a  contract,  this  part  of  tbe 
consideration  may  rest  upon  an  oral  agree- 
ment of  the  parties  and  need  not  therefore 
be  embodied  In  the  deed.  •  •  •  No  rea- 
son la  i)erceived  why  tbe  parties  may  not 
make  a  conveyance  of  a  divided  as  well  as 
an  undivided  interest,  to  the  end  that  the 
grantee  may  prosecute  the  work  of  discov- 
ery for  the  benefit  of  all.  •  •  •  Coming 
to  apply  this  principle  to  the  facts  in  this 
case,  if  as  a  part  of  the  consideration  of  the 
deed  to  the  Merced  Oil  Mining  Company  It 
was  understood  and  agreed  between  the 
parties  that  tbe  labor  done  and  money  ex- 
pended upon  the  Merced  Company's  40  acres 
should  operate  for  the  benefit  of  the  land  re- 
maining in  the  possession  of  the  associates, 
such  effect  would  be  legally  given.  And,  in 
turn,  the  value  of  the  work  and  the  result- 
ing discovery  would  redound  to  the  benefit 
of  all  subsequent  grantees  of  the  associates." 
[3]  It  cannot  be  seriously  questioned  that 
the  findings  of  the  trial  court  on  the  retrial 
clearly  bring  this  case,  a;  to  tbe  Castle  40 
acres,  within  the  rule  thus  declared.  Some 
point  is  made  of  the  fact  found  that  the  first 
conveyance  by  the  associates  was  to  one 
Harris,  Instead  of  to  tbe  Merced  OH,  etc. 
Company  and  that  such  company  which  was 
the  Immediate  grantee  of  Harris  instead  of 
the  associates  and  which  bad  not  been  or- 
ganized at  the  time  of  the  conveyance  to 
Harris,  never  agreed  to  do  the  development 
work  for  the  benefit  of  the  associates,  and 
that  Harris  never  personally  assumed  any 
such  undertaking,  but  only  agreed  that  the 
company  to  be  organized  sbould  do  so.  There 
Is  no  force  in  this  claim.  The  findings  clear- 
ly show  tbat  it  was  agteed  at  and  before 
tbe  time  of  the  conveyance  to  Harris,  between 
tbe  associates  on  the  one  side  and  Harris 
and  four  other  i>er8on3  (one  of  whom  was 
Castle)  on  the  other,  as  a  part  of  the  consid- 
eration for  the  execution  and  delivery  of  the 
deed,  tbat  Harris  and  his  associates  would 
organize  such  corporation;  that  Harris  would 
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convey  the  property  to  the  corporation  im- 
mediately upon  Its  organization;  that  Bach 
corporation  would  thereupon  immediately  oc- 
cupy the  land  and  proceed  diligently  with 
the  work  of  exploration  for  oil  thereon ;  that 
the  labor  done  and  money  expended  by  It  on 
such  land  should  operate  for  the  beneflt  of 
the  remaining  land  and  all  subsequent  gran- 
tees thereof;  and  that  any  discovery  of  oil 
thereon  should  operate  to  the  benefit  of  the 
remaining  land  in  the  way  of  perfecting  the 
location  of  the  original  associates  and  their 
subsequent  grantees.  They  further  show 
that  the  course  of  procedure  thus  agreed 
upon,  to  use  the  language  of  counsel  for  re- 
spondent, "was  adopted,  acted  upon,  and  car- 
ried Into  execution  in  full  compliance  with 
the  understanding  and  intention  of  all  of  the 
parties."  Harris  did  exactly  what  he  agreed 
to  do  as  a  part  of  the  consideration  for  the 
deed,  and  the  corporation  subsequently  or- 
ganized has  done  exactly  what  he  agreed, 
as  a'  part  of  such  consideration,  that  it  would 
do  in  the  matter  of  occupying,  exploring  for, 
and  developing  oil  thereon.  Regardless  of 
all  question  whether  the  corporation  was  In 
any  way  bound  by  the  undertaking  of  Harris 
to  the  associates,  we  have  that  undertaking 
fully  satisfied,  and  the  consideration  agreed 
upon  executed.  In  all  other  respects  the  find- 
ings on  the  retrial  are  the  same  as  they  were 
on  the  first  trial. 

Assuming,  as  contended  by  learned  counsel 
for  appellants,  that  what  was  said  on  the 
former  appeal  as  to  the  effect  -of  such  an 
undertaking  by  the  purchaser  in  part  con- 
sideration of  the  sale  Is  not  the  law  of  the 
case,  we  have  upon  this  appeal  simply  the 
question  whether  we  should  adhere  to  the 
views  thus  expressed. 

[«]  It  is  the  established  rule,  as  declared 
in  Miller  v.  Chrisman,  supra,  that  a  location 
made  by  an  association  of  persons,  being  but 
a  single  location  and  not  eight  separate  loca- 
tions, is  to  be  treated  as  an  entirety  under 
one  location  for  all  purposes  of  marking 
boundaries,  doing  assessment  work,  expendi- 
ture for  patent,  and  discovery  of  oil,  and  that 
but  a  single  discovery  is  all  that  is  required 
to  support  it  We  see  no  good  reason  why 
the  associates  may  not  maintain  this  condi- 
tion of  entirety  for  such  purpotes,  for  the 
beneflt  of  themselves  and  their  successors, 
notwithstanding  their  conveyance  of  a  seg- 
regated portion  under  such  circumstances  as 
are  disclosed  by  the  findings  in  this  case. 
The  conveyance  was  made  in  consideration 
of  the  undertaking  to  do  the  discovery  work 
for  the  beneflt  of  the  associates  and  their 
grantees.  By  reason  of  that  undertaking, 
the  grantee,  while  possessing  all  the  rights 
of  the  associates  as  to  the  portion  conveyed, 
was  substantially  and  in  effect  the  agent  of 
the  associates  for  the  purpose  of  doing  the 
necessary  work  and  making  such  a  discovery 
as  would  perfect  the  original  location  as  an 


entirety.  As  was  pointed  out  In  the  former 
opinion,  the  only  difference  between  such  a 
grantee  and  one  to  whom  a  conveyance  of 
a  segregated  portion  has  been  promised  upon 
a  discovery  by  him  sufilclent  to  perfect  the 
location  is  that  he  has  been  paid  his  consid- 
eration In  advance.  In  both  cases  the  work 
Is  being  done  "for  the  beneflt  of  all  the  as- 
sociates and  of  the  whole  claim."  For  the 
purposes  we  have  specified,  it  is  the  work 
of  the  associates.  We  are  of  the  view  that 
the  former  opinion  correctly  states  the  law 
on  this  question,  and  should  be  adhered  to. 
We  find  nothing  in  McLemore  v.  Express 
Oil  Co.,  168  Cal.  559,  112  Pac.  59,  that  Is  at 
all  Inconsistent  with  either  Miller  T.  Chris- 
man,  supra,  or  our  decision  on  the  former 
appeal  in  this  case,  nor  can  we  perceive  that 
it  involved  any  question  material  here. 

As  we  have  said,  the  defendants  claim  un- 
der an  entry  made  in  1904.  At  that  time, 
in  view  of  what  we  have  already  said,  the 
location  had  long  since  been  perfected  as  to 
the  entire  160  acres,  Incli^ding  the  portion 
conveyed  to  Castle  by  the  associates,  by  a 
sufficient  discovery  of  oil  on  the  portion 
held  by  the  Merced  Company.  We  are  not 
concerned  here  with  any  question  as  to  the 
effect  i)t  Castle's  lack  of  personal  ix>ssession 
of  the  portion  conveyed  to  him,  pending  such 
discovery,  for  there  was  no  attempted  entry 
by  defendants  during  such  period.  After 
the  entire  location  had  been  perfected  by 
discovery,  such  actual  possession  was  not 
essential  to  the  protection  of  his  rights.  As 
we  understand  the  record.  It  is  not  question- 
ed that  the  necessary  assessment  work  has 
been  done  on  the  Merced  Company's  portion 
of  the  160  acres  each  year  since  the  discov- 
ery of  oil  In  1900,  to  and  Including  the  year 
190.3. 

The  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  J.;  LOEIGAN, 
J.;  SHAW,  J.;  MFXVIN,  J. 


(162  Cal.   S62) 
In  re  WEST'S  ESTATE.     (S.  P.  8,0«2.) 

(Supreme  Court  of  California.     March  22, 
1912.) 

1.  EhCECUTOBfi  AND  Administratobs  (I  358*) 
— Obdebs  Appealable  —  "Obdeb  Against 
Sale"— Vacating  Confibmatoby  Obdeb. 

An  order  of  the  superior  court,  annulling 
and  setting  aside  a  former  order  confirming  the 
sale  of  realty  belonging  to  a  decedent's  estate, 
is  an  order  "against  directing  a  sale  or  convey- 
ance" witliin  Code  Civ.  Proc.  i  9«3,  subd.  3, 
80  as  to  be  appealable  to  the  Supreme  Court. 
[Ed.  Note. — For  other  cases,  see  Execiltors 
and  Administrators,  Cent.  Dig.  {{  1409-1479; 
Dec.  Dig.  I  358.*] 

2.  Appeal  and  Erbob  (|  801*)  —  Review- 
Questions  CONSIDEBED. 

On  a  motion  to  dismiss  an  appeal  from  an 
order  vacating  an  order  confirming  the  sale  of 
realty  on  the  ground  that  the  vacating  order 
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wu  not  appealable,  the  validity  of  the  oricinal 
order  cannot  be  considered. 

[Eld.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3161-31({4;  Dec.  Dig.  | 
801.*] 

3.  Appeal  and  Ebbob  ({  41*)— Obdebs  Ap- 
pealable. 

The  legal  effect,  and  not  the  form,  of  an 
order  should  be  considered  in  determining 
whether  it  be  appealable. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (f  127-155,  157,  158,  172, 
178-184, 186-188,  190-194,  190,  197 ;  De<l.  Dig! 
I  41 ;»    Action,  Cent.  Dig.  {  118.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

In  the  matter  of  the  estate  of  Samuel  M. 
West,  deceased.  From  an  order  vacating  an 
order  confirming  the  sale  of  realty,  the 
O'Brien  &  Kieman  Realty  Company  appeal- 
ed, and  a  motion  was  made  to  dismiss  the 
appeal.     Motion  denied. 

Joseph  P.  Lucey,  for  appellant.  Cooper, 
Gray  &  Cooper,  for  appellee. 

LORIGAN,  J.  On  a  sale  and  return  and 
bearing  thereon  the  superior  court  made  an 
order  on  June  27,  1911,  confirming  the  sale 
of  certain  real  property  of  the  estate  to  the 
O'Brien  &  Kieman  Realty  Company. 

On  August  29,  1911,  the  court,  after  notice 
to  the  parties  interested  and  a  hearing,  en- 
tered an  order  In  which  it  recited  that  the 
return  of  sale  of  said  property  theretofore 
made  by  the  executors  showed  that  the  said 
property  was  sold  to  one  Frank  M.  Scoon- 
over  for  the  sum  of  $11,000,  or  for  the  sum 
of  $7,000  cash,  he  to  pay  a  mortgage  of 
$4,000  and  accrued  interest  amounting  to  the 
sum  of  $100  due  to  the  French  Savings 
Bank;  that  on  the  hearing  on  such  return 
the  court  purported  to  make  an  order  con- 
firming the  sale  of  said  property  to  the 
O'Brien  &  Kieman  Realty  Company  for  the 
sum  of  $11,800;  that  It  now  appeared,  in 
making  said  order  approving  the  sale  to  the 
O'Brien  &  Kieman  Realty  Company,  the 
court  acted  without  Its  jurisdiction  and 
without  power  for  the  reason  that  the  bid  of 
said  Frank  M.  Scoonover  was  not  raised  10 
per  cent,  as  required  by  law,  and  that  the 
order  of  June  27,  1911,  confirming  the  sale  to 
said  O'Brien  &  Kieman  Realty  Company  was 
in  excess  of  the  Jurisdiction  of  the  court. 
After  making  these  recitals  it  was  then  "ad- 
Judged  and  decreed  that  the  said  order  so 
made  confirming  the  sale  to  said  O'Brien  & 
Kiernan  Realty  Company,  a  corporation.  Is 
void,  and  was  at  all  times  void  and  of  no 
efl'ect.  and  the  same  Is  hereby  annulled  and 
set  aside." 

[1]  An  appeal  was  taken  by  the  O'Brien 
&  Kiernan  Realty  Company  to  this  court 
from  said  order,  and  the  respondent  moves 
to  dismiss  the  appeal  on  the  ground  that  the 


order  appealed  from  is  not  one  of  the  orders 
enumerated  in  subdivision  3  of  section  963 
from  which  an  appeal  may  be  taken. 

The  subdivision  of  that  section  provides 
that  an  appeal  In  probate  proceedings  may 
be  taken  from  an  order  "against  or  In  favor 
of  directing  the  partition,  sale,  or  convey- 
ance of  real  property,"  and  it  Is  under  this 
provision  of  the  section  that  appellant  bases 
his  right  to  appeal. 

The  claim  of  the  respondent  is  that  the 
order  from  which  the  appeal  is  prosecuted 
Is  not  an  order  directing  the  sale  or  convey- 
ance of  real  property;  that  It  la  simply  an 
order  setting  aside  an  order  of  confirmation 
of  sale,  and  that  an  order  setting  aside  an 
order  Is  not  one  of  the  orders  enumerated  In 
the  subdivision  of  the  section  from  which  an 
appeal  may  be  taken. 

Counsel  for  appellant,  resisting  the  mo- 
tion, relies  on  the  cases  of  In  re  Pearsons, 
98  Cal.  603,  33  Pac.  451,  and  Estate  of  Leon- 
Is,  138  Cal.  194,  71  Pac.  171,  which  he  claims 
directly  sustain  his  right  of  appeal.  But 
these  cases  are  not  In  point  In  the  Fear- 
sons  Case  the  appeal  was  dlrecUy  from  an 
order  confirming  a  sale  and  directing  a  con- 
veyance, and  In  the  Leonis  Case,  while  the 
point  was  made  that  an  order  setting  aside 
an  order  of  sale  was  not  an  appealable  or- 
der, the  court  found  it  unnecessary  to  pass 
upon  that  question. 

The  exact  point  now  made  has  never  been 
heretofore  directly  presented  for-  considera- 
tion, but  we  are  satisfied  that  an  order  set- 
ting aside  a  prior  order  of  confirmation  is  in 
clear  legal  effect  an  order  against  directing 
the  sale  or  conveyance  of  property  and  ap- 
pealable. 

On  this  motion  we  have  before  us  only  the 
order  of  the  court  appealed  from  which,  in 
terms,  sets  aside  the  order  of  confirmation 
of  the  sale  to  appellant  But  the  statute  re- 
quires (section  1554,  Code  Civ.  Proc.)  that 
in  making  the  order  confirming  the  sale,  the 
court  shall  In  the  order  also  direct  a  convey- 
ance to  the  purchaser,  and  It  la  to  be  pre- 
sumed that  the  court  followed  the  law,  and 
in  addition  to  confirmation  expressly  direct- 
ed the  conveyance  to  the  appellant  How- 
ever, for  present  purposes,  whether  there 
was  an  express  direction  for  a  conveyance 
or  not  is  not  of  particular  Importance ;  there 
was  an  order  of  confirmation  which  necessi- 
tated a  conveyance  to  the  app^ant  as  the 
result  of  confirmation,  and  which  the  order 
appealed  from  attempted  to  set  aside. 

[2]  Under  this  order  the  appellant  acquir- 
ed an  absolute  right.  If  the  order  was  valid 
(and  of  course  on  this  motion  we  cannot 
consider  that  question)  to  a  conveyance  from 
the  executors.  If  the  order  had  directed  the 
sale  and  conveyance  in  the  proceedings  for 
confirmation  to  any  other  bidder  for  the 
property  than  appellant,  the  latter  would 
have  had  a  right  to  appeal  from  it  as  an  or- 
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der  against  directing  a  conveyance  In  Its  fa- 
vor or  In  favor  of  the  other  bidder.  After 
having  made  an  order  for  a  sale  and  convey- 
ance In  favor  of  appellant,  the  court  makes 
ji  subsequent  order  vacating  such  former 
order.  If  this  latter  order  Is  not  one  against 
directing  a  sale  and  conveyance  to  appel- 
lant, what  was  Its  substantial  effect?  It  Is 
of  no  consequence  that  this  order  is  in  form 
an  order  setting  aside  an  order  of  confirma- 
tion. 

[3]  The  question  as  afTecting  a  right  of 
appeal  is  not  what  the  form  of  the  order 
may  be,  but  what  is  its  legal  efTect  The 
plain  legal  effect  of  the  order  involved  here 
Is  a  determination  against  the  right  of  the 
appellant  to  an  order  directing  a  sale  and 
conveyance  to  it,  and,  as  this  is  clearly  its 
legal  effect,  the  right  to  appeal  therefrom  is 
secured  under  the  subdivision  and  section 
of  the  Code  relied  on  by  appellant 

Counsel  for  respondent,  while  conceding 
that  the  point  raised  now  has  not  been  here- 
tofore directly  decided  by  this  court,  claims 
that  under  the  decisions  respecting  analo- 
gous orders  a  right  of  appeal  from  an  order 
such  as  Is  involved  here  is  denied.  He  cites 
Estate  of  Johnson  v.  Tyson,  45  Cal.  257; 
Estate  of  Calahan,  60  Cal.  233;  Estate  of 
Hlckey,  121  Cal.  378,  53  Pac.  818,  and  oth- 
ers, but,  as  these  cases  directly  referred  to 
are  claimed  by  him  to  be  more  particularly 
in  point,  they  alone  will  be  considered  and 
discussed. 

In  the  Tyson  Case  the  widow  of  the  de- 
ceased filed  a  petition  to  have  a  homestead 
set  apart  to  her.  Before  any  order  was 
made  respecting  the  homestead,  the  probate 
court  entered  an  order  dismissing  all  the 
proceedings  subsequent  to  the  filing  of  the 
petition.  The  widow  appealed  from  this  or- 
der, basing  her  right  of  appeal  on  the  pro- 
visions of  the  then  Probate  Act  (section  297), 
which  allowed  an  appeal  from  an  order  "for 
or  against  setting  apart  property,"  etc.,  for 
the  widow.  The  appeal  was  dismissed,  this 
court  holding  that  the  order  complained  of 
did  not  amount  to  an  order  either  "for  or 
against  setting  apart  property";  that  the 
proceedings  were  still  pending  before  the 
probate  court  on  the  petition  for  a  home- 
stead. This  case  has  no  application  here  be- 
cause here  an  order  directing  a  sale  and  con- 
veyance bad  been  made,  and.  If  that  order 
was  valid,  there  was  nothing  pending  before 
the  court  when  the  subsequent  order  was 
made  setting  aside  the  previous  order. 

The  other  two  cases  cited  relate  to,  in  one 
case,  an  appeal  from  an  order  vacating  a  de- 
cree of  distribution  and  settlement  of  a  final 
account,  and  the  other  vacating  a  prior  or- 
der settling  a  final  account,  and  it  was  held 
that  these  orders  were  not  appealable  be- 
cause not  one  of  the  orders  enumerated  in 
the  Code  from  which  an  appeal  could  be  tak- 
en.   As  to  appeals  In  those  matters,  the  Code 


provided  that  they  might  be  taken  from  or- 
ders "settling  an  account"  or  "refusing,  al- 
lowing, or  directing  distribution,"  and  it  was 
held  that  an  order  vacating  an  order  was  not 
enumerated  in  the  subdivision  of  the  section 
as  an  order  from  which  an  appeal  could  be 
taken.  But  neither  do  either  of  these  two 
cases  dispose  adversely  of  a  right  to  appeal 
from  the  order  here  in  question.  While  it  is 
not  an  answer  to  the  claim  of  respondent 
now  made,  it  may  be  said  that  no  criticism 
could  be  placed  on  the  rulings  in  the  above 
cases  because,  in  holding  that  an  appeal 
from  an  order  setting  aside  an  order  In  these 
particular  probate  matters,  the  appellant  at- 
tempting- to  prosecute  them  suffered  in  no 
substantial  respect.  Notwithstanding  a  court 
may  set  aside  an  order  of  distribution  or 
an  order  settling  a  final  account,  and  there 
may  be  no  provision  for  appeal,  this  is 
only  a  temporary  delay  of  relief.  Final  ac- 
counts must  be  ultimately  settled  and  distri- 
bution ultimately  ordered,  and,  if  a  party  is 
still  aggrieved,  he  can  appeal  from  the  order 
as  finally  made  and  obtain  the  same  relief 
that  he  could  have  secured  had  an  appeal 
from  the  order  setting  aside  the  order  been 
allowed  him.  We  do  not,  however,  pretend 
to  sustain  our  conclusion  that  the  order  from 
which  this  appeal  is  taken  is  an  appealable 
order  by  an  attempt  to  differentiate  the  or- 
ders in  the  cases  cited  from  the  order  at  bar 
on  any  such  ground.  The  cases  cited,  in  our 
Judgment,  simply  have  no  application  what- 
ever. The  rulings  in  them  are  based  upon 
thefact  that  the  Code  prescribed  specifically 
the  orders  from  which  the  appeal  might  be 
taken,  and  that  no  provision  was  made  for 
an  appeal  from  an  order  setting  aside  an 
order  settling  accounts  or  ordering  distribu- 
tion. 

But  the  qnestion  here  is  not  whether  there 
is  any  express  provision  for  an  appeal  from 
an  order  setting  aside  an  order,  but  what 
was  the  character  of  the  order  from  which 
the  appeal  is  taken.  It  was  certainly  an  or- 
der setting  aside  an  order,  but  the  question 
is,  while  such  in  form.  What  was  Its  legal  ef- 
fect? No  appeal  is  allowed  in  terms  from 
an  order  confirming  or  refusing  to  confirm 
a  sale.  The  subdivision  says  nothing  about 
confirmation.  The  right  of  appeal  which  is 
given  is  from  an  order  in  favor  of  or  against 
directing  a  sale  or  conveyance  which  in  pro- 
bate proceedings  follows  on  a  bearing  for 
confirmation  of  a  sale.  But  confirmation  of 
a  sale  is  not  mentioned,  and  hence  the  fact 
that  an  order  la  in  form  an  order  setting 
aside  an  order  of  confirmation  of  a  sale  Is 
Immaterial.  The  right  to  appeal  la  deter- 
mined by  the  legal  effect  of  the  order,  not  its 
form,  and,  as  the  order  here  in  question  is 
in  legal  effect  an  order  against  directing  a 
sale  and  conveyance  to  appellant,  it  had  a 
right  to  appeal  therefrom. 

In  addition  to  the  authorities  cited,  coun- 


Digitized  by 


Google 


956 


122  PACIFIC  BEPORTBB 


(oa 


sel  for  respondent  claims  that  the  only  effect 
of  the  order  setting  aside  the  prior  order  of 
confirmation  In  favor  of  the  appellant  was 
to  allow  further  proceedings  to  be  taken 
by  the  court,  and  that,  when  subsequently 
the  court  again  proceeded  in  the  matter  and 
made  an  order  directing  a  sale  and  convey- 
ance to  Frank  M.  Scoonover,  the  appellant 
could  appeal  from  that  order  as  a  final  or- 
der In  the  confirmation  proceeding,  and  un- 
der such  appeal  obtain  all  the  relief  he 
claims  under  the  appeal  here  taken.  But 
there  Is  nothing  in  the  record  as  to  any  sub- 
sequent action  of  the  court  after  it  set  aside 
the  order  of  sale  in  favor  of  the  appellant, 
and  it  would  not  affect  the  present'  question 
if  there  was.  If  the  original  order  direct- 
ing a  sale  and  conveyance  to  the  appellant 
was  valid,  the  appellant  had  acquired  a  vest- 
ed right  to  a  conveyance,  and  the  court 
could  make  no  subsequent  order  which 
would  defeat  that  right. 

Nor  can  appellant's  right  of  appeal  from 
the  order  in  question  be  made  to  depend  up- 
on any  subsequent  act  of  the  court  in  the 
matter.  No  further  proceedings  upon  the  re- 
turn of  sale  under  which  confirmation  in  be- 
half of  the  appellant  was  made  might  ever 
be  taken.  The  executors  and  Scoonover 
might  have  abandoned  further  proceedings 
under  it  or  the  court  have  directed  another 
sale.  If,  on  the  other  hand,  subsequent  pro- 
ceedings were  bad,  and  a  sale  of  the  proper- 
ty confirmed  to  Scoonover  or  to  any  one  else, 
the  right  of  appellant  to  appeal  from  that 
subsequent  order  would  not  afford  it  the 
same  relief  as  could  be  obtained  on  an  ap- 
peal from  the  order  setting  aside  the  priot 
order  directing  a  sale  and  conveyance  to  it 
An  appeal  from  the  order  setting  aside  the 
sale  and  conveyance  to  it,  from  which  this 
appeal  is  taken,  would  determine  directly 
the  right  of  the  appellant  to  a  conveyance 
under  the  original  order  in  the  confirmation 
proceeding.  If  it  was  relegated  to  an  appeal 
from  a  subsequent  order  which  might  direct 
a  sale  and  conveyance  to  Scoonover  or  some 
one  else,  if  such  an  appeal  were  successfully 
maintained,  it  would  determine  only  that 
the  order  directing  a  sale  to  Scoonover  or 
some  other  i>erson  was  invalid.  It  would 
not  determine  directly  the  question  that  the 
confirmation  to  appellant  which  the  court 
attempted  to  set  aside  was  valid,  and  it  is 
the  right  to  have  that  question  determined 
directly  which  is  given  under  the  subdivi- 
sion of  the  section  when  the  order  setting 
aside  an  order  of  confirmation  is  in  legal 
effect  an  order  "against  directing  *  *  * 
a  sale  or  conveyance"  in  its  favor. 

The  motion  to  dismiss  the  appeal  is  de- 
nied. 

We  concur:  BEATTT,  C.  J. ;  HENSHAW, 
J.;    MELVIN,  J. 


(162  CaL  MI) 

BOUST  et  al.  t.  SUPERIOR  COURT  OF 

KERN  COUNTY  (two  cases). 

(S.  F.  6,086,  6,087.) 

(Supreme  Court  of  Cnlifornla.     fifaidi  21, 
1912.) 

1.  Appeal  and  Erbob  (§  440*)  —  Effect  — 
poweb  of  loweb  coubt  to  aueno  juog- 

UENT. 

The  trial  court  may.  either  Ijefore  or  after 
an  appeal  has  been  finally  determined,  amend 
an  entry  of  judgment  so  as  to  make  it  accurate- 
ly express  the  judgment  declared  providing  the 
amendment  consists  merely  in  rectifying  a  cler- 
ical mistake  apparent  on  the  face  of  the  record, 
and  does  not  affect  the  substantial  rights  of 
defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2198-2201;  E>ec.  Dig.  | 
440.»] 

2.  Mandamus  ({  52*)  —  Dbcrbb  —  GoBBscnoN 
OF  Judgment. 

Where  the  entry  of  a  judgment'  refers  in 
its  title  to  the  defendants  by  the  name  of  one 
"et  al.,"  and  in  its  body  does  not  designate 
them  by  their  names,  the  Supreme  Court  will 
in  mandamus  proceedings  require  it  to  be  cor- 
rected so  as  to  conform  to  the  facts. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  101;    Dec.  Dig.  {  52.*] 

3.  Mandamus  (S  176*)— Cobrection  of  Judo- 
MENT— Scope  of  Relief. 

Since  a  judgment,  general  in  its  nature, 
designating  the  defendants  by  the  name  of  one 
"et  al."  is  sufficiently  general  in  its  terms  to 
include  all  the  defendants  before  the  court,  the 
court  in  mandamus  to  compel  correction  of  the 
judgment  will  require  that  it  designate  all  the 
defendants  by  name,  and  it  is  immaterial  that 
the  demurrers  filed  by  two  of  the  defendants 
had  not  been  decided,  or  that  attorneys  repre- 
senting the  defendants  generally  had  withdrawn 
their  names  as  representatives  of  certain  de- 
fendants. 

lEd.  Note. — For  other  cases,  see  Mandamus, 
Cent  rWg.  {§  302-a'J4 ;    Dec.  Dig.  S  170.*] 

4.  Judgment   (|  407*)— Collateral  Attack. 

Where  a  judgment  recited  that  certain 
things  were  "ordered,  adjudged,  and  decreed," 
it  could  not  be  collaterally  attacked  on  the 
ground  that  it  was  not  made  in  open  court 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {$  937,  938 ;    Dec.  Dig.  §  4»I.»] 

In  Bank.  Two  petitions  for  writs  of  man- 
damus by  E.  J.  Boust  and  others  against 
the  Superior  Court  of  the  County  of  Kern. 
Petitlous  granted. 

Jas.  W.  Bell  and  Bell  &  Ingalls,  for  peti- 
tioners.   W.  E.  So  Relle  and  C.  L.  Claflln,  for 

respondent 

MELVIN,  J.  These  are  two  petitions  for 
writs  of  mandamus  in  cases  so  similar  that 
we  ueed  discuss  only  one  of  them,  applying 
our  reasoning  to  both.  In  case  "S.  F.  No. 
6,087"  there  is  an  application  for  mandate 
to  be  directed  to  the  superior  court  of  Kern 
county  for  the  insertion  nunc  pro  tunc  as  of 
September  28,  1911,  In  the  caption  and  in 
the  body  of  a  certain  Judgment  of  the  names 
of  a  number  of  defeudants,  and  commanding 
that  an  alias  writ  of  restitution  issue  in 
accordance  with  such  amended  Judgment 

The  action  in  which  the  above-mentioned 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Olg.  ft  Am.  Dig.  Kej  No.  Serlea  4  Rep'r  lnd«x«s 
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Judgment  was  Issued  was  one  in  forcible 
entry  and  detainer.  A  demurrer  In  tbe 
names  of  all  of  the  defendants  was  filed,  and 
after  Its  amendment  was  overruled.  Sub- 
sequently P.  Katz  and  Julia  Miller,  wbo  had 
been  served  with  summons  under  fictitious 
names,  filed  a  demurrer  signed  by  one  of 
the  attorneys  who  had  theretofore  appeared 
for  the  defendants.  This  demurrer  was  nev- 
er formally  beard  by  the  court.  The  defend- 
ants answered,  entitling  their  pleading  "E!.  J. 
Boust  et  al.  v.  W.  E.  So  Relle,  C.  A.  Stubble- 
field  et  al.,"  and  later,  without  leave  of 
court,  left  with  the  clerk  a  so-called  amended 
answer.  They  then  sought  the  court's  per- 
mission regularly  to  file  this  amended  plead- 
ing, but  their  motion  in  that  behalf  was 
never  finally  disposed  of.  After  the  over- 
ruling of  the  amended  demurrer,  the  attor- 
neys who  had  appeared  at  the  argument 
thereof  withdrew,  under  the  conrfs  permis- 
sion, from  the  representation  of  several  de- 
fendants. The  plaintiffs  in  tbe  action  (peti- 
tioners here)  moved  for  a  Judgment  on  the 
pleadings,  and  after  a  hearing  of  their  mo- 
tion the  court  granted  it.  The  judgment 
which  followed  was  entitled  in  the  abbre- 
Tiated  form,  referring  to  defendants  as  "C. 
A.  Stubblefleld  et  al."  In  tbe  body  of  the 
Judgment  as  entered,  the  defendants  were 
not  designated  by  their  names.  From  this 
Judgment  an  appeal  was  taken.  The  notice 
of  appeal  named  a  number  of  defendants,  in- 
cluding four  of  those  whom  tbe  attorneys 
had  theretofore  declared  that  they  had 
ceased  to  represent.  In  tbe  body  of  the 
document  was  a  recital  that  "the  defendants 
in  the  above-entitled  action"  and  also  cer- 
tain defendants  who  had  been  served  with 
summons  under  fictitious  names  (including 
Ulller  and  Katz  whose  demurrer  remained 
nndecided)  appealed  from  the  Judgment. 
This  appeal  was  dismissed  by  written  con- 
sent of  an  attorney  of  record  for  defendants 
on  November  20,  1911.  On  November  27, 
1011,  these  petitioners  made  a  motion  in  the 
superior  court  of  Kern  county  that  the  Judg- 
ment as  entered  should  be  amended  by  in- 
serting the  names  of  tbe  defendants  against 
whom,  in  truth  and  in  fact,  the  Judgment 
was  ordered,  and  that  said  names  should  be 
placed  in  the  record  nunc  pro  tunc  as  of 
September  28,  1911,  the  date  of  the  grant- 
ing of  the  motion  for  Judgment  on  the  plead- 
ings. This  motion  was  denied.  The  clerk 
of  the  court  refused  to  Issue  a  writ  of  res- 
titution except  in  a  form  following  the  Judg- 
ment as  entered.    Such  writ  was  Issued. 

[1,21  Petitioners  contend  that  the  failure 
to  Insert  the  names  of  the  defendants  in  full 
In  the  Judgment  was  a  clerical  misprision 
which  the  court  was  bound  to  correct  upon 
proi)er  application^  It  was  held  many  years 
ago  by  this  court  that  where  a  Judgment  as 
first  entered  failed  to  name  the  defendants 
who  were  personally  liable  for  a  debt,  but 
the  re<K>rd'dId  nor  show  who  they  were,  the 
court  might  at  any  time  amend  the  Judgment 


in  such  manner  tliat  It  should  properly 
designate  such  defendants.  Leviston  t. 
Swan,  33  Cal.  484.  We  know  of  no  depar- 
ture from  the  principle  of  that  decision.  In- 
deed, this  court  has  always  displayed  the  ut- 
most liberality  in  permitting  such  amend- 
ments in  tbe  furtherance  of  Justice,  and  will 
of  course  require  them  to  be  made  for  like 
purpose  when  the  superior  court  has  refus- 
ed to  perform  a  plain  duty.  The  power  of 
the  court  to  correct  an  entry  of  Judgment  so 
that  It  may  accurately  express  the  Judg- 
ment declared  by  the  court  may  be  exercised 
either  before  or  after  an  appeal  has  been 
finally  determined,  provided,  of  course,  that 
the  amendment  does  not  affect  substantial 
rights  of  the  defendant,  but  consists  in  tbe 
rectifying  of  a  clerical  mistake  appearing  on 
the  face  of  the  record.  City  and  County  of 
San  Francisco  v.  Brown,  153  Cal.  651,  96 
Pac.  281;  Fallon  v.  Brittan,  84  Cal.  514,  24 
Pac.  381 ;  Fay  v.  Stnbenrauch,  141  Cal.  575, 
75  Pac.  174;  Boiling  &  Son  v.  Speller,  96 
Ala.  271,  11  South.  300.  That  the  court  be- 
low should  be  required  by  mandamus  to 
correct  the  entry  of  Judgment  so  that  It  may 
conform  with  tbe  facts  admits  of  little 
doubt.  Tbe  only  question  remaining  is  wheth- 
er or  not  such  correction  should  include  all 
of  the  names  of  original  defendants  that  are 
proposed  by  petitioners. 

[3]  The  attorneys  for  respondent  contend 
that,  In  any  event,  the  Judgment  should  not 
include  tbe  names  of  Katz  and  Miller,  whose 
demurrer  was  never  decided,  and  those  of 
tlie  parties  whom  they  had  ceased  to  repre- 
sent at  tbe  procectllngs  in  the  lower  court. 
The  obvious  answer  to  this  is  that  all  of 
these  parties  were  before  the  court,  no  mat- 
ter who  represented  them,  and  the  general 
Judgment  operated  against  all  of  them.  Tbe 
entry  of  Judgment  against  tbe  two  demur- 
rants l>efore  decision  of  tbe  demurrer  could 
in  no  event  be  more  tbian  mere  error,  and, 
as  they  were  parties  to  the  appeal  which 
was  dismissed  by  their  consent,  they  cannot 
be  beard  to  complain  because  the  corrected 
entry  of  Judgment  shall  contain  their  names. 
If  the  unrepresented  defendants  were  im- 
properly Included  in  the  Judgment  by  reason 
of  lack  of  notice,  or  other  cause,  that  was 
error  which  might  have  been  corrected  on 
appeal,  or  perhaps  set  right  by  appropriate 
proceeding  in  equity.  They  were  before  the 
court,  and  the  Judgment,  general  in  its 
terms,  applied  to  them.  The  Judgment 
should  be  corrected  by  inserting  in  the  cap- 
tion and  the  body  thereof  tbe  names  of  those 
defendants  who  appeared  by  demurrer  as 
shown  in  the  record  before  us.  The  Judg- 
ment, as  we  have  said,  was  sufBciently  gen- 
eral in  its  terms  to  include  all  of  these  par- 
ties. Indeed,  all  but  three  or  four  of  them 
formally  appealed  from  it  and  through  their 
attorney  consented  to  the  dismissal  of  the 
appeal. 

Respondent  complains  that  the  proposed 
form  of  the  new  entry  of  Judgment  which 
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In  the  petition  we  are  asked  to  adopt  differs 
in  phraseology  from  the  original,  and  that 
it  contains  names  not  warranted  by  the  rec- 
ord. We  find  no  material  variation  in  the 
language  between  this  and  the  original  en- 
try, and  the  names  that  the  petitioners  ask 
to  have  Inserted  are  those  of  parties  who 
formally  appeared  at  some  stage  of  the  case 
prior  to  the  entry  of  Judgment  We  do  not 
think  that  the  proposed  form  is  essentially 
different  from  one  that  the  court  might  draft 
of  its  own  motion  upon  inspection  of  the 
records.  Gay  v.  Torrance,  145  Cal.  153,  78 
Pac.  540,  cited  in  behalf  of  respondent,  is 
not  at  all  in  point.  In  that  case  the  writ 
was  refused  because  part  of  the  relief  de- 
sired was  the  adoption  of  an  offered  bill 
of  exceptions  containing  some  relevant  affi- 
davits and  others  which  were  wholly  im- 
proper. 

[4]  There  is  no  force  in  the  argument  that 
because,  according  to  the  answer,  the  Judg- 
ment was  not  made  in  open  court,  it  cannot 
now  be  corrected.  The  Judgment  as  entered 
recites  that  certain  things  were  "ordered, 
adjudged,  and  decreed" — words  appropriate 
to  a  Judgment  duly  given  by  proper  author- 
ity at  the  proper  place.  Upon  its  face  it 
was  duly  made,  and  it  cannot  now  be  suc- 
cessfully attacked  collaterally.  In  Norwood 
V.  Kenfleld,  34  Cal.  331,  and  Carpenter  v. 
Nutter,  127  Cal.  64,  59  Pac.  301,  cited  by 
respondent  the  matter  of  the  proper  place 
of  transacting  Judicial  business  was  directly 
Involved  in  the  appeals.  Those  cases  are 
therefore  not  authority  for  respondent's  po- 
sition here. 

A  number  of  other  arguments  are  made 
by  res{)ondent  which  might  have  been  avail- 
able by  the  defendants  in  the  discussion  of 
their  case  on  appeal,  but  these  have  no  place 
in  this  proceeding. 

Our  attention  is  called  to  an  alleged  dis- 
crepancy between  the  area  of  land  mention- 
ed in  one  of  the  complaints  and  that  set 
forth  in  the  Judgment  in  said  case ;  but  this 
matter  is  not  in  issue  as  it  appears  neither 
in  the  petition  for  the  writ  nor  the  answer 
thereto. 

What  has  been  said  in  this  opinion  applies 
also  to  case  "S.  P.  No.  6,086." 

Let  the  writs  issue  as  prayed. 

We  concur:  LORIOAN,  J.;  ANGBLLOT- 
TI,  J. ;    HENSHAW,  J. ;    SHAW,  J. 


<182   Cal.  334) 

BIGBT  V.  SUPERIOR  COURT  OP  MARIN 
COUNTY.     (S.  F.  5,804.) 

(Supreme  Court  of  California.     March  18, 
1912.) 

1.   JtrSTICES    OF    THE    PEACE    (|    159*)— APPEAL 

—Undertaking— Time  of  Filing. 

Code  Civ.  Proc.  §  974,  permitted  appeals 
from  police  judges'  or  justices'  juderments  to 
be  taken  any  time  within  30  days  aifter  rendi- 
tion, and  section  978  provided   for  an  under- 


taking on  appeal  with  sureties,  and  for  excep- 
tions to  the  sureties,  etc.  St.  1909,  pp.  1UU4. 
1065,  amended  section  978  by  omitting  the  pro- 
visions relating  to  exceptions,  and  added  sec- 
tion 978a  providing  that  an  undertaking  on  ap- 
peal must  be  filed  within  five  days  after  the 
filing  of  the  notice  of  appeal  and  notice  of  the 
filing  of  the  undertaking  be  given  to  respond- 
ent, and  that  tiie  adverse  party  may  except  to 
the  sureties  within  five  days  after  the  filing  of 
the  undertaking,  and,  unless  the  sureties  justi- 
fy within  five  days  thereafter,  the  appeal  mast 
be  regarded  as  if  no  undertaking  were  given. 
Held  that,  after  the  enactment  of  section  978a, 
the  time  for  filing  the  undertaking  on  appeal 
began  to  run  only  after  the  filing  of  the  notice 
of  appeal,  and  the  undertaking  could  be  filed 
more  than  30  days  after  judgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {{  544,  550-578;  Dec 
Dig.  i  159.»] 

2.  Justices  of  the  Peace  (|  169*)— Appeai. 
—Notice  of  Final  UNDERTAKHfo — Neces- 
sity. 

Code  Civ.  Proc.  §  074,  providing  the  man- 
ner of  appeal  from  a  justice's  judi^ment,  does 
not  provide  for  filing  of  an  undertakinpr;  sec- 
tion 978,  as  amended  by  St.  1909,  p.  1004.  pro- 
vides that  an  undertaking  on  appeal  must  be 
filed  and,  unless  filed,  is  not  "effectual  for  any 
PHrpose";  but  section  978a,  as  added  by  St. 
1909,  p.  1065,  merely  provides  that  notice  of 
the  filing  of  the  undertaking  must  be  given  to 
respondeat,  without  specifying  when  it  must  be 
given  or  the  manner  of  giving  it.  HeU,  that 
the  statutes  did  not  make  the  notice  of  filing 
the  undertaking  jurisdictional,  so  that  failure 
to  file  notice  was  not  ground  for  dismissing  the 
appeal 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §|  544,  550-578;  Dec 
Dig.  §  159.»] 

3.  Statutes  (§  243*)— Constbttction— Reme- 
dial Statutes. 

The  law  does  not  favor  forfeitures,  and  the 
statutes  giving  a  right  of  appeal  and  prescrib- 
ing the  appellate  procedure  are  remedial,  and 
should  not  be  construed  with  undue  strictness 
so  as  to  make  appellate  jurisdiction  doubtful. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  324;   Dec  Dig.  |  243.*] 

In  Bank.  Application  for  a  writ  of  review 
by  William  Rlgby,  Jr.,  against  the  Superior 
Court  of  Marin  County,  to  review  an  order 
setting  aside  a  Judgment.    Order  annulled. 

Wal.  J.  Tuska,  for  petitioner.  George  H. 
Harlan,  for  respondent. 


SHAW,  J.  On  August  31,  1910,  the  MUl 
Valley  Rochdale  Company  recovered  a  Judg- 
ment against  L.  T.  Parker  in  the  superior 
court  of  Marin  county.  The  action  was  be- 
gun in  the  recorder's  court  of  the  town  of 
MUl  Valley,  a  town  of  the  sixth  class,  and 
tliat  court  had  given  Judgment  for  E*arker. 
The  Rochdale  Company  appealed  to  the  supe- 
rior court  On  April  22,  1911,  L.  T.  Parker 
served  and  filed  a  notice  of  motion  to  set 
aside  the  Judgment  on  the  ground  that  the 
appeal  from  the  recorder's  conrt  was  not 
properly  taken,  and  that  therefore  the  supe- 
rior court  was  without  Jurisdiction  of  the 
case.  The  motion  was  granted,  and  on  April 
29.  1911,  the  superior  court  made  an  order 
setting  aside  its  former  Judgment  and  dls- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  4b  Rep'r  Udezea 
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missing  tbe  action  for  lack  of  Jurisdiction. 
Blgby,  tbe  plaintiff  In  the  present  proceed- 
ing, is  tbe  assignee  of  tbe  MUl  Valley  Roch- 
dale Company.  More  than  six  months  had 
passed  after  tbe  rendition  of  the  Judgment 
before  the  application  to  set  it  aside  was 
made.  Therefore,  unless  the  Judgment  was 
void  for  lack  of  Jurisdiction  of  the  cause,  tbe 
superior  court  had  no  Jurisdiction  to  make 
the  order  setting  it  aside.  Asserting  that  tbe 
Judgment  was  not  void,  this  proceeding  in 
certiorari  was  begun  by  Rlgby  to  annul  the 
order  on  the  ground  that  tbe  superior  court 
bad  lost  power  OTer  the  case,  and  could  not 
make  a  valid  order  setting  the  Judgment 
aside. 

Tbe  Judgment  in  tbe  recordeii's  court  was 
rendered  on  July  8,  1910.  The  notice  of  ap- 
peal therefrom  to  tbe  superior  court  was 
served  on  August  3,  1910,  and  filed  in  tbe  re- 
corder's court  on  August  5,  1910.  The  im- 
dertaklng  on  said  appeal  wa9  not  filed  until 
August  10,  1910,  and  no  notice  thereof  was 
given  to  Parker  or  bis  attorney  until  August 
12,  1910.  It  Is  claimed  that  the  appeal  was 
ineffectual  to  vest  Jurisdiction  of  tbe  cause 
In  tbe  superior  court  for  two  reasons:  (1) 
That  tbe  undertaking,  although  filed  within 
five  days  after  the  filing  of  tbe  notice  of  ap- 
peal, was  filed  more  than  30  days  after  tbe 
rendition  of  tbe  Judgment;  (2)  that  the  giv- 
ing of  a  notice  of  tbe  filing  of  the  undertak- 
ing is  necessary  to  perfect  tbe  appeal,  and 
that  It  was  given  too  late  to  be  of  any  effect 

The  validity  of  tbe  appeal  depends  upon 
the  meaning  and  effect  of  tbe  amendment  of 
1909  to  the  provisions  of  the  Code  on  the 
subject.  These  provisions  apply  to  record- 
er's courts.  Stats.  1905,  p.  73.  Prior  to  1909. 
section  974  of  the  Code  of  Civil  Procedure 
provided  that  such  appeals  could  be  taken  at 
any  time  within  30  days  after  the  rendition 
of  the  Judgment  appealed  from,  by  filing  a 
notice  of  appeal  with  the  Justice  and  serving 
a  copy  thereof  on  the  adverse  party,  and  sec- 
tion 978  provided  that  such  appeal  would  not 
l>e  effectual  for  any  purpose  unless  an  un- 
dertaking on  appeal  with  two  or  more  sure- 
ties be  filed.  These  provisions  were  not 
changed  by  the  amendment  It  will  be  noted 
that  the  time  within  which  the  undertaking 
must  be  filed  was  not  fixed  by  tbe  terms  of 
tbe  Cod&  It  was  silent  on  that  point  Nev- 
ertheless, in  a  series  of  decisions  it  had  been 
established  that  the  undertaking  must  l>e  fil- 
ed within  30  days,  or  the  appeal  would  be 
Ineffectual  and  void.  Coker  v.  Superior 
Court,  '68  Cal.  178;  Dalzell  v.  Superior  Court 
67  Cal.  454,  7  Pac.  910;  Hall  v.  Superior 
Court  68  Cal.  25,  8  Pac.  509;  Duterte  v.  Su- 
perior Court  84  Cal.  536,  24  Pac.  284;  Mc- 
Keen  v.  Naughton,  88  Cal.  466,  26  Pac.  354. 

The  Legislature  of  1909  amended  section 
978  and  added  a  new  section,  numbered  978a 
to  tbe  Code  of  Civil  Procedure.  The  only 
material  amendment  of  978  consisted  of  the 
omission  of  the  final  sentence  relating  to  tbe 


subject  of  exceptions  to  tbe  sureties  and  the 
Justification  of  sureties.  This  sentence,  with 
some  Important  additions  on  which  tbe  deci- 
sion of  this  case  depends,  was  re-enacted  as 
section  97Sa.  It  reads  as  fellows:  "Tbe  un- 
dertaking on  appeal  must  t>e  filed  within  five 
days  after  the  filing  of  tbe  notice  of  appeal, 
and  notice  of  the  filing  of  the  undertaking 
must  be  given  to  the  respondent.  The  adverse 
party  may  except  to  the  sufficiency  of  the 
sureties  within  five  days  after  the  filing  of 
the  undertaking,  and  unless  they  or  other 
sureties  Justify  before  the  Justice  or  Judge 
within  five  days  thereafter,  upon  notice  to 
tbe  adverse  party  to  the  amounts  stated  in 
their  afiSdavits,  tbe  appeal  must  be  regarded 
as  if  no  such  undertaking  had  been  given." 

[1]  1.  Tbe  main  argument  in  support  of 
tbe  first  objection  is  that  the  clause  of  sec- 
tion 978a,  declaring  that  the  undertaking 
"must  be  filed  within  five  days  after  the  fil- 
ing of  the  notice  of  appeal,"  does  not  enlarge 
tbe  time  for  filing  such  undertaking  as  fixed 
by  the  decisions  above  cited,  that  It  must  be- 
filed  within  the  30  days,  as  before,  regard- 
less of  tbe  time  of  filing  tbe  notice  of  appeal. 
That  is  to  say,  applying  this  theory  to  tbe 
present  case,  as  the  30  days  from  July  Sth 
expired  on  August  7th,  the  filing  of  the  no- 
tice of  appeal  on  August  5th,  two  days  be- 
fore  tbe  expiration  of  tbe  period,  did  not  ex- 
tend tbe  time  for  filing  tbe  undertaking  to- 
August  lOtb,  but  that  it  still  remained  neces- 
sary to  file  it  on  or  before  August  7tb,  not- 
withstanding tbe  clause  quoted. 

We  cannot  agree  to  this  proposition.  The- 
decisions  above  cited  were  made  when  the 
Code  contained  no  provision  as  to  the  time 
for  filing  the  undertaking.  It  then  provided 
only  that  the  appeal  must  be  taken  "within 
30  days  after  tbe  rendition  of  the  Judgment," 
that  an  appeal  "Is  taken  by  filing  a  notice  of 
appeal"  and  serving  the  same  (section  974), 
but  tbat  such  appeal  would  be  ineffectual  un- 
less the  undertaking  was  filed.  Section  978. 
As  the  appeal  must  be  taken  within  30  days,, 
and  could  not  be  effectively  taken  without 
filing  an  undertaking,  and  no  time  was  ex- 
pressly fixed  'within  which  tbe  latter  must 
be  filed,  it  followed  as  a  fair  inference,  from 
the  provision  as  a  whole,  that  the  undertak- 
ing must  be  filed  within  the  period  fixed  for 
the  taking  of  the  appeal.  This,  at  least,  was 
a  permissible  construction  of  an  ambiguous 
statute.  But  If  the  Code  at  that  time  had 
contained  an  express  provision  stating  the 
period  within  which  the  undertaking  "must 
be  filed,"  as  It  now  does,  it  cannot  be  doubt- 
ed tbat  the  court  would  have  followed  the 
express  and  clear  language,  as  it  was  bound 
to  do,  and  would  not  have  resorted  to  in- 
ferences contrary  to  that  provision.  The 
omission  Is  now  supplied,  tbe  time  Is  stated 
clearly  and  unequivocally,  and  it  is  not  for 
the  court  to  enlarge  or  curtail  It  by  unnec- 
essary construction. 

The  time  for  filing  the  undertaking  does 
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not  begin  to  ran,  as  before  it  was  construed 
to  begin,  at  the  time  of  tbe  rendition  of  tbe 
Judgment.  Another  event,  the  filing  of  the 
notice  of  appeal,  now  fixes  the  beginning  of 
the  period.  There  being  nothing  to  the  con- 
trary in  the  Code?,  it  necessarily  follows  that 
the  time  does  not  stop  with  tbe  30  days,  but 
In  all  cases  it  continues  for  5  days  after  the 
filing  of  the  notice  of  appeal,  whenever  that 
may  be,  notwithstanding  the  fact  that  this 
may  in  some  cases  permit  the  filing  of  the 
undertaking  as  much  as  5  days  after  the  30- 
day  period  has  elapsed.  The  filing  of  the  un- 
dertaking was  not  then,  and  is  not  now, 
made  a  part  of  tbe  process  of  taking  the  ap- 
peal. That  process  was  complete  when  the 
notice  of  appeal  was  served  and  filed.  But 
it  was  subject  to  lapse,  and  became  null  un- 
less the  condition  subsequent  occurred  with- 
in the  time  prescribed.  A  similar  lapse  may 
occur  now,  but  the  time  for  the  happening  of 
the  condition  subsequent  depends  upon  a  dif- 
ferent event,  an  event  which  may  extend  it 
for  five  days  after  the  expiration  of  the  time 
fixed  for  the  serving  and  filing  of  the  notice  of 
appeal.  This,  we  think,  la  the  clear  meaning 
and  effect  of  the  present  provisions  of  the 
Code  on  the  subject. 

It  is  further  argued  that  a  consideration  of 
the  evils  which  tbe  amendment  was  Intended 
to  cure  shows  that  there  was  no  intention  to 
change  the  established  rule  that  all  the  steps 
in  the  proceeding  to  perfect  the  appeal  must 
be  taken  within  the  30  days.  Under  the  law 
as  it  was,  the  order  of  the  several  steps  and 
the  time  that  separated  them  was  immateri- 
al, provided  they  all  occurred  within  tbe  30 
days.  A  party  might  file  his  notice  of  appeal 
on  the  day  of  the  judgment  and  delay  the 
filing  of  the  undertaking  until  the  thirtieth 
day.  The  adverse  party  would  have  to  be  in 
frequent  communication  with  the  Justice  dur- 
ing these  30  days  to  see  that  the  5  days  for 
excepting  to  the  sureties  did  not  elapse,  if  be 
would  avoid  having  a  straw  bond  imposed 
upon  him.  Doubtless  the  removal  of  this 
evil  was  one  of  tbe  objects  sought,  and  per- 
haps the  principal  one.  But  we  do  not  see 
bow  this  fact  can  have  the  effect  of  shorten- 
ing the  time  allowed  by  the  amendment  for 
the  filing  of  the  undertaking.  It  is  a  matter 
to  be  fixed  by  the  Legislature,  and,  when  it 
has  done  so  in  clear  language,  tbe  necessity 
for  interpretation  by  the  courts  ceases.  The 
Code  now  prevents  a  delay  of  more  than  five 
days  after  tbe  filing  of  the  notice  of  appeal. 
This  evidently  was  the  evil  to  be  obviated. 
Tbe  decision  of  the  district  court  of  appeal 
of  the  First  district  in  Began  t.  Superior 
Court,  14  Cal.  App.  572,  114  Pac.  53,  72,  is 
contrary  to  the  views  here  expressed  on  this 
point,  and  it  is  to  be  considered  as  overruled. 

[2]  2.  Tbe  notice  of  the  filing  of  tbe  under- 
taking cannot  be  held  to  be  Jurisdictional, 
unless  the  statute  so  declares,  either  express- 
ly or  by  reasonable  implication.    Section  974 


declares  how  an  appeal  Is  to  be  taken.  No- 
tice of  the  filing  of  the  undertaking  is  no 
part  of  the  process  there  prescribed.  Section 
078  provides  ttiat  an  undertaking  on  appeal 
must  be  filed,  and  that,  unless  It  is  filed,  the 
appeal  is  "not  effectual  for  any  purpose." 
Section  978a  provides  that  "notice  of  the  fil- 
ing of  the  undertaking  must  be  given  to  re- 
spondent." It  does  not  specify  whether  such 
notice  is  to  be  given  before  the  filing  or  after 
the  filing,  nor  within  what  time,  nor  whether 
it  Is  to  be  written  or  oral.  No  action  by  re- 
spondent is  made  to  depend  upon  or  follow 
the  giving  of  this  notice.  Tbe  exception  to 
the  sureties  seems  to  have  no  direct  relation 
to  or  connection  with  this  notice.  It  may  be 
talken  before  or  after  any  formal  notice  of 
tbe  filing  of  the  undertaking,  provided  it  is 
taken  within  five  days  after  each  filing. 
There  is  no  declaration  that  the  failure  to 
give  this  notice  will  render  the  appeal  inef- 
fectual, or  that  it  will  affect  the  appeal  in 
any  manner.  Tbe  right  of  appeal  is  clearly 
given,  and  the  mode  of  taking  it  is  clearly 
fixed,  by  section  974.  In  view  of  tbe  express 
declaration  of  section  978  that  If  the  under- 
taking is  not  filed  the  appeal  becomes  inef- 
fectual for  any  purpose,  tbe  absence  of  any 
such  provision  with  respect  to  the  failure  to 
give  notice  of  such  filing  is  significant,  and  it 
indicates  that  there  was  no  Intention  to 
make  such  notice  necessary  to  the  Validity  of 
the  appeal.  It  is  true  the  last  clause  of  sec- 
tion 978a  provides  that  if  sureties  fall  to  jus- 
tify after  exception  taken,  the  appeal  shall 
thereupon  be  forfeited. 

[3]  Forfeitures  are  not  favored,  and  the 
provisions  conferring  the  right  of  appeal  and 
prescribing  the  procedure  are  remedial  and 
should  not  be  unduly  hampered  with  con- 
structive restrictions  which  will  cast  doubt 
upon  the  Jurisdiction  of  the  appellate  court. 
For  these  reasons  we  conclude  tht  the  giving 
of  this  notice  is  not  Jurisdictional.  The  dis- 
trict court  of  appeal  of  tbe  Second  district. 
In  a  well-considered  opinion,  bold  to  tbe  same 
view.  Jeffries  v.  Superior  Court,  13  Cal.  App. 
193,  109  Pac.  147.  We  approve  the  reasoning 
of  that  opinion. 

It  follows  that  the  superior  court  liad  Jn- 
risdictiou  of  the  cause  on  appeal,  that  Its 
Judgment  for  the  plaintiff  was  not  void,  and. 
consequently,  that  the  order  setting  aside 
that  Judgment  was  beyond  the  power  of  that 
court  and  is  itself  void. 

It  is  therefore  ordered  that  the  order  of 
the  superior  court  of  Marin  county,  made  on 
April  29,  1911,  purporting  to  set  aside  its 
Judgment  rendered  on  August  31,  1910,  in  the 
action  of  Mill  Valley  Rochdale  Company  v. 
L.  T.  Parker,  be,  and  tbe  same  is  hereby, 
annulled. 

We  concur:  BEATTX,  G.  J.;  HENSHAW, 
J.:  MELVIN,  J. 
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Bi  rarte  QAMVAN.     (Cr.  1,715.) 

(Supreme  Court  of  California.    March  10, 
1912.) 

1.  Railroads  ({  280*)— Opkbation— "Coach" 
— "Cab." 

Under  Act  Feb.  20,  1911  (St.  1911.  p.  65) 
I  1,  requiring  common  carriers  to  provide  two 
brakcmen  on  passenger  trains  consisting  of  four 
or  more  passenger  coaches  or  cars,  two  brake- 
men  are  not  required  on  passenger  trains  of 
four  or  more  cars  where  less  than  four  are  pas- 
senger coaches  or  passenger  cars,  the  word 
"passenger"  in  the  statute  qualifying  "cars"  as 
well  as  "coaches";  the  words  "coaches,"  and 
"cars"  including  all  cars  used  for  transporta- 
tion of  passengers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  t  744 ;    De&  Dig.  {  230.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  969-970;  voL  8,  p.  75»«;   toL  2,  p. 

2.  Statutes  (|  188*)— Constbuction— Meah- 
ino  of  wobds. 

Unless  the  context  of  a  statute  indicates 
tliat  the  words  used  are  to  be  taken  in  a  tech- 
nical or  arbitrary  sense,  they  should  be  given 
their  ordinary  meaning. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  if  2a«,  267,  27«:  Dec,  Dig.  §  188.*] 
8.  Statutes  (f  178*)— Penal  STATtmts— Con- 

BTBUCTION. 

The  rule  expressly  provided  by  Pen.  Code, 
§  4,  that  the  provisions  of  that  Code  shall  be 
construed  according  to  the  fair  import  of  their 
terras  with  a  view  to  effecting  its  objects  and 
promoting  justice,  applies  to  penal  laws  not  in- 
cluded in  the  Penal  Code. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  257 ;    Dec.  Dig.  §  178.*] 

In  Bank.  Original  petition  by  J.  B-.  Qali- 
van  for  a  writ  of  habeas  corpus  against 
John  0.  Ralphs,  Sheriff  of  the  County  of 
San  Bernardino.    Petitioner  discharged. 

See,  also,  120  Pac.  1128. 

B.  W.  Camp,  U.  T.  Clotfelter,  and  M.  W. 
Reed,  for  petitioner.  R.  B.  Goodcell,  for 
respondent 

SHAW,  J.  The  petitioner  aslcs  to  be  dis- 
charged from  custody  on  the  ground  that  the 
complaint  upon  which  he  was  arrested  does 
not  charge  a  pnbllc  offense. 

The  complaint  attempts  to  state  a  Tiolft- 
tlon  of  section  1  of  the  act  of  February  20, 
1911,  prescribing  the  number  of  persons  to 
be  employed  in  the  operation  of  certain  kinds 
of  railroad  trains.  Stats.  1011,  p.  65.  The 
section  is  as  follows:  "Section  1.  It  shall  be 
nnlawfnl  for  any  common  carrier  by  rail- 
road in  the  state  of  California  operating 
more  than  four  trains  each  way  per  day  of 
twenty-fonr  hours  on  any  main  track  or 
branch  line  of  railroad  within  this  state  to 
mn,  or  permit  to  be  run,  any  passenger,  mail 
or  express  train,  propelled  or  drawn  by  steam 
locomotive  that  has  dot  at  least  the  follow- 
ing named  employees  thereon:  One  engineer, 
one  fireman,  one  conductor,  one  brakeman, 
one  baggageman;  provided,  that  on  any 
such  train  upon  which  baggage  is  not  haul- 
ed a    baggageman   need    not   be  employed; 


provided,  further,  that  on  any  such  train 
where  four  passenger  coaches  or  cars  exclu- 
sive of  railroad  Officers'  private  cars,  or  more 
than  four  passenger  coaches  or  cars  are 
hauled,  two  brakemen  instead  of  one  shall 
be  employed."  The  Atchison,  Topeka  A 
Santa  F6  Company  operates  a  railroad  t)e- 
tween  the  cities  of  San  Bernardino  and  Los 
Angeles,  and  runs  more  than  four  trains  a 
day  each  way  thereon.  The  charge  against 
Galivan  Is  that  he  was  the  trainmaster  of - 
said  company,  and  that,  as  such,  he  did  on 
August  2,  1911,  willfully  and  unlawfully  aid 
and  abet  said  company  in  running  over  said 
railroad  a  passenger  train  drawn  by  a  steam 
locomotive,  which  train  was  composed  of 
one  locomotive,  one  baggage  car,  and  three 
passenger  coaches,  and  had' only  one  brake- 
man  employed  thereon.  - 

[1]  The  theory  upon  which  this  charge  was 
made  is  that  section  1  of  the  statute  makes 
it  a  misdemeanor  for  a  common  carrier  of 
the  class  there  described  to  run  a  i>a8senger 
train  of  four  cars  without  two  brakemen,  al- 
though only  three  of  such  cars  are  passenger 
coaches  or  passenger  cars  and  the  other  is  a 
baggage  car,  mall  car,  or  express  car.  It 
is  claimed  that  in  the  clause  of  the  last  pro- 
viso reading  as  follows:  "Where  four  pas- 
senger coaches  or  cars  exclusive  of  railroad 
officers'  private  cars,  or  more  than  four  pas- 
senger coaches  or  cars  are  hauled,"  the  word 
"passenger"  qualifies  the  word  "coaches," 
but  does  not  qualify  the  word  '.'cars";  that 
the  word  "car"  was  added  to  designate  any 
vehicle  attached  to  the  train  not  embraced 
in  the  term  "passenger  coach."  We  cannot 
agree  with  this  proposition. 

[2]  The  Words  of  a  statute  are  to  be  tak- 
en in  their  usual,  ordinary,  and  popular 
sense,  unless  the  context  shows  that  they  are 
used  in  a  technical  or  arbitrary  sense.  Peo- 
ple V.  Eddy.  4,3  Cal.  337,  13  Am.  Rep.  143. 

[3]  The  provisions  of  the  Penal  Code  are 
to  be  construed  according  to'  the  fair  import 
of  their  terms,  with  a  view  to  effect  its  ob- 
jects and  to  promote  justice.  Pen.  Code,  | 
4.  This,  act  is  not  a  part  of  tbe  Penal  Code, 
but  it  may  t>e  admitted  that  it  is  governed 
by  the  same  rule.  According  to  the  usual 
rules  of  grammatical  construction,  and  In 
the  ordinary  use  of  tbe  language,  the  two 
words,  "coaches"  and  "cars,"  in  the  clause 
quoted,  would  be  understood  to  designate 
and  include  all  ordinary  railroad  carriages 
used  for  the  transportation  of  passengers. 
The  argument  that  this  construction'  would 
have  the  bad  effect  of  sanctioning  the  run- 
ning of  a  train  having  one  brakeman,  with 
three  passenger  cars,  and  a  large  number  of 
baggage,  mall,  and  express  cars  attached,  has 
little  force.  Such  trains  are  seldom  used. 
The  law  itself  permits  the  far  more  frequent 
occurrence  of  a  train  with  eight  or  more 
cars  carrying  passengers  and  several  baggage^ 
mail  or  express  cars,  with  only  two  brake- 
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men.  In  which  case  the  danger  to  hnman 
life,  and  the  number  exposed  thereto,  would 
be  much  greater.  A  passenger  train  with 
only  three  cars  carrying  passengers  Is  not 
often  accompanied  by  many  baggage,  mail, 
or  express  cars;  usually  with  but  one  or 
two.  It  is  to  be  presumed  that  the  Legisla- 
ture had  in  mind  the  usual  and  ordinary 
mode  of  operation,  and  not  infrequent  and 
occasional  instances.  The  title  of  the  act  de- 
clares that  its  purpose  was  to  promote  the 
safety  of  employ&s  and  travelers  upon  rail- 
roads. The  subsequent  sections,  2  and  3,  re- 
late to  trains  other  than  passenger  trains. 
They  are  evidently  directed  especially  to  the 
safety  of  the  employes.  Section  1  relates 
only  to  passenger,  mail,  and  express  trains, 
and  its  main  object  would  seem  to  be 
to  promote  the  safety  of  travelers.  Wheth- 
er the  word  "cars"  has  a  broader  signifi- 
cation than  the  word  "coach"  or  not,  the 
plain  meaning  of  the  passage  quoted  would 
confine  it  to  cars  carrying  passengers,  ex- 
cepting ofl[lcers'  private  cars.  We  see  noth- 
ing in  the  context  of  the  statnte,  or  in  its 
purpose  and  object,  that  requires  the  clause 
to  t>e  given  an  extraordinary,  unusual,  or 
technical  meaning.  It  permits  a  train  of 
three  cars  carrying  passengers  to  be  oper- 
ated with  only  one  brakeman,  although  a 
baggage  car  may  also  be  attached  thereto. 
The  facts  charged  against  the  petitioner  do 
not  constitute  a  pi^bllc  offense  within  the 
statute. 
Let  the  petitioner  be  discharged 

We  concur:  ANGBLLOTTI,  J.;  SLOSS, 
J.;  MELVIN,  J.;  LORIGAN,  J,;  HEN- 
SHAW,  J. 


062  Ctl.  327) 

REYNOLDS  v.  LOS  ANGELES  GAS   & 
ELECTRIC  CO.     (L.  A.  2,761.) 

(Supreme  Court  of  California.     March  16, 
1912.) 

1.  Nbolioknce  (S  136*)— Contbibutoby  Neo- 
LiGENCB— Questions  fok  Jury. 

Whether  an  injured  person  was  guilty  of 
negligence  in  failing  to  observe  the  danger  is 
nanally  a  question  for  the  jury  to  determine 
under  the  particular  facts  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;   Dec.  Dig.  i  136.*] 

2.  Neolioence  (I  66*) — Contbibutoby  Neq- 
LiOENCE— Questions  fob  Jury. 

Where  an  old  woman  in  a  fit  of  abstrac- 
tion, though  knowing  of  the  presence  of  an 
open  ditch  near  her  house,  stepped  into  it  on 
her  return  from  an  errand,  she  was  guilty  of 
contributory  negligence  as  a  matter  of  law; 
It  appearing  that  no  extraordinary  circum- 
stance existed  to  cause  her  forgecfulness,  and 
that  her  faculties  were  in  no  way  impaired. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §§  86-89;    Dec.  Dig.  {  66.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  George  H.  Hut- 
ton,  Judge. 


Action  by  Euretta  Reynolds  against  the 
Los  Angeles  Gas  &  Electric  Company.  From 
a  Jud^ent  for  plaintiff  and  an  order  deny- 
ing its  motion  for  new  trial,  defendant  ap- 
peals.    Reversed  and  remanded. 

Wm.  A.  Chaiey  and  Le  Roy  M.  Edwards, 
for  appellant  Morton,  Riddle  &  Hollzer,  for 
respondent 

HENSHAW,  J.  This  is  an  action  for  per- 
sonal injuries.  From  the  Judgment  follow- 
ing the  verdict  of  the  Jury  in  favor  of  the 
plaintiff,  and  from  the  order  denying  its  mo- 
tion for  a  new  trial,  defendant  appeals. 

Plaintiff  was  living  as  tenant  in  a  small 
house  situated  about  10  feet  from  the  side- 
walk in  the  middle  of  a  60-foot  lot  Across 
this  lot  and  under  the  plaintifTs  house  run- 
ning parallel  to  the  street  was  a  zanja 
owned  by  the  dty  of  Los  Angeles.  This 
zanJa  was  leased  to  the  defendant  under  a 
contract  compelling  defendant  to  keep  It  in 
repair.  The  old  zanJa  pipe  required  renew- 
al, and  defendant  undertook  to  replace  It 
with  a  new  concrete  pipe.  Defendant  enter- 
ed upon  the  premises  with  the  express  li- 
cense of  the  owner  thereof,  and  proceeded  to 
dig  a  trench  to  uncover  the  old  pipe  from  the 
southerly  line  of  the  lot  to  the  house.  This 
trench  was  so  dug  in  the  daytime,  plaintUf 
having  knowledge  of  the  digging,  and  watch- 
ing the  men  at  work.  The  trench  was  abont 
three  feet  wide  and  from  one  to  three  feet 
deep.  The  dirt  removed  In  digging  was 
thrown  up  along  the  street  side  There  was 
access  to  the  rear  of  the  hoose  upon  both 
sides  of  it,  but  the  path  habitually  used  ex- 
tended along  the  south  side  where  the  trench 
had  been  dug.  Such  were  the  physical  con- 
ditions. 

Plaintiff  was  an  elderly  woman  abont  75 
years  of  age,  but  physically  vigorous.  She 
raised  and  tended  a  flock  of  60  or  60  chick- 
ens, took  care  of  a  cow,  sold  and  herself 
distributed  the  milk,  she  cooked  her  own 
meals,  did  her  own  hotisework,  and  was  a 
rapid  and  sure-footed  walker.  She  had  nev- 
er been  sick  a  day  in  her  life,  or.  If  so,  it 
was  80  long  ago  that  she  had  forgotten  it 
Such  is  her  own  testimony. 

About  8  o'clock  of  the  evening  of  the  acci- 
dent, it  being  th«i  very  dark,  plaintiff  left 
her  resldmce  by  the  back  door  to  deliver 
milk  to  her  neighbors.  She  first  started  to 
go  around  by  the  path  on  the  south  side  of 
the  house,  but  rememliered  the  open  ditch, 
and,  not  knowing  in  what  condition  it  was 
left,  turned  about  and  walked  with  perfect 
safety  around  the  north  side  of  the  house  to 
the  street  Upon  returning  home  a  few 
minutes  later,  plaintiff' testified  that  she  was 
in  a  hurry,  and  had  forgotten  entirely  abont 
the  ditch.  "It  never  entered  my  mind."  "I 
never  thought  of  it,  untU  I  feU  into  it"  "I 
was  in  a  hurry,  and  I  walked  right  into  it 
That  is  the  whole  upshot  of  it     If  I  had 
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thought  of  It,  I  would  never  have  walked 
Into  it" 

[1,2]  Under  this  condition  of  the  evidence, 
appellant  contends  that  respondent  as  mat- 
ter of  law  brought  about  her  injury  by  her 
own  contributory  negligence,  and  Is  thus 
barred  of  a  recovery.  Respondent's  position 
is  that  whether  or  not  her  temporary  forget- 
fulness  which  led  to  and  resulted  in  her  in- 
jtiry  constituted  contributory  negligence  was 
a  question  of  fact  for  the  jury.  Undoubtedly 
the  general  rule  Is  as  laid  down  In  20  Cyc. 
641,  as  follows:  "Whether  an  injured  per- 
son was  guilty  of  contributory  negligence  in 
failing  to  observe  the  danger  is  usually  for 
the  Jury  to  determine  under  the  particular 
facts  of  the  case."  And  in  support  of  this 
text  decisions  of  this  court  are  cited.  It  is 
true,  also,  that  some  courts  have  declared 
that  under  circumstances  similar  to  those 
here  presented  the  question  should  be  re- 
ferred to  the  Jury.  In  other  words,  they 
hare  held  that  temporary  forgetfulness  of  a 
known  danger,  even  without  some  sudden  or 
great  disturbing  cause,  does  not  constitute 
negligence  as  matter  of  law.  Of  such  cases 
are  Kelly  v.  Town  of  Blackstone,  147  Mass. 
448,  18  N.  E.  217,  9  Am.  St.  Rep.  730,  City 
«f  Meridian  v.  McBeath,  80  Miss.  485,  32 
South.  52,  and  Oollins  v.  City  of  Janesville, 
111  Wis.  348,  87  N.  W.  241.  ThU  last  case, 
however,  recognizes  the  conflict  of  authority 
which  exists  upon  this  proposition,  saying: 
"Some  courts  have  held  that,  if  a  person 
knows  of  a  dangerous  defect  in  a  sidewalk, 
he  is  bound  at  his  peril  to  remember  it. 
Gilman  v.  Inhabitants  of  Deerfield,  15  Gray 
(Mass.)  677;  Bruker  v.  Town  of  Covington, 
68  Ind.  35  [35  Am.  Rep.  202]."  This  is  the 
view  which  has  uniformly  prevailed  in  this 
state.  As  it  is  contributory  negligence  as 
matter  of  law  to  approach  a  railroad  cross- 
ing without  stopping,  or  looking  or  listening, 
«o  it  has  been  held  that  momentary  forget- 
fulness. of  a  danger,  which  forgetfulness  is 
not  induced  by  some  sudden  and  adequate 
disturbing  cause,  is  itself  as  matter  of  law 
contributory  negligence  barring  a  recovery. 
The  question  was  first  presented  under  cir- 
cumstances very  similar  to  those  in  the  case 
at  bar  in  Davis  v.  California  Street  R.  R. 
Co.,  105  Cal.  131,  38  Pac.  647.  In  the  Davis 
Case  defendant  had  placed  an  iron  rail  to  be 
used  in  the  construction  of  its  street  railway 
track  in  front  of  the  house  in  which  plaintiff 
lived.  It  bad  remained  there  about  four 
weeks.  An  alarm  of  fire  having  been  sound- 
«d  in  the  nighttime,  plaintiff  came  out  of  her 
house  and  started  across  the  sidewalk  to 
discover  the  whereabouts  of  the  Are.  She 
forgot  the  presence  of  the  rail,  tripped,  fell, 
and  was  injured.  This  court  said:  "We 
quite  agree  with  counsel  for  appellant  that 
previous  knowledge  or  familiarity  with  the 


dangerous  place  or  obstruction  on  the  high- 
way was  not  per  se  conclusive  evidence  of 
contributory  negligence  in  failing  to  avoid  it. 
In  this  case  if  plaintiff's  house  had  been  fall- 
ing, rendering  great  haste  in  escaping  from 
imminent  danger  necessary,  the  haste,  ex- 
citement, and  fear  might  reasonably  be  held 
sufficient  to  obliterate  all  memory  or  thought 
of  the  presence  of  the  obstruction  on  the 
sidewalk.  But  that  Is  not  this  case.  No 
danger  could  have  been  apprehended  by  Mrs. 
Davis  from  the  fire  after  she  reached  the 
sidewalk,  but  mere  curiosity  Induced  her  to 
start  to  go  down  the  street  to  see  where  the 
fire  was.  That  she  forgot  the  presence  of 
the  rail  is  not  disputed  in  the  evidence,  but 
that  the  circumstances  Justified  her  for- 
getfulness and  consequent  want  of  care  can- 
not be  conceded."  Under  this  state  of  facts 
it  was  held  that  as  matter  of  law  plaintiff 
had  been  guilty  of  contributory  negligence. 
In  McGraw  v.  Friend,  etc..  Lumber  Co.,  120 
Cal.  574,  52  Pac.  1004,  a  pedestrian  walk- 
ing on  a  dark  night  along  a  sidewalk  in 
process  of  repair,  and  knowing  it  to  be  in  a 
dangerous  condition,  sought  to  excuse  him- 
self from  culpability  for  the  injuries  which 
be  received  by  showing  that  at  the  moment 
of  the  injury  his  attention  was  distracted  by 
an  expiring  street  light.  It  was  held  that 
the  question  of  contributory  negligence  un- 
der those  circumstances  was  one  of  law  for 
the  court,  and  that  as  matter  of  law  he  was 
guilty  of  such  neglig^ice.  These  and  other 
authorities  are  reviewed  in  Brett  v.  Frank 
&  Co.,  153  Cal.  274,  94  Pac.  1051,  and  the 
reasoning  and  doctrine  upheld  and  applied 
to  the  case  of  an  employe  who  momentarily 
forgot  the  existence  of  a  shaft  hole  into 
which  he  fell  and  was  injured.  In  the  opin- 
ion in  that  case  full  recognition  is  given  to 
the  circumstances  where  preoccupation  or  fpr- 
getf  ulness  do  not  bar  a  recovery,  and  it  is  said: 
"But  there  was  no  sudden  emergency,  no 
stress  of  peril,  no  haste  in  the  performance 
of  the  work.  The  case  does  not  belong  to 
the  exceptional  class  which  we  have  consid- 
ered." 

The  effort  to  distinguish  the  case  at  bar 
from  these  cases  is  hopeless.  True,  plaintiff 
was  aged,  but,  if  the  effect  of  age  was  to  im- 
pair her  faculties  in  any  respect,  common 
prudence  and  the  requirements  of  law  de- 
manded from  her  the  exercise  of  care  suf- 
ficient to  make  good  these  defects.  City  of 
Mt  Vernon  y.  Brooks.  38  111.  App.  426;  16 
Am.  &  Eng.  Ency.  400.  She  was  subjected  to 
no  peril,  stress,  or  strain ; '  no  haste  was  im- 
posed upon  her;  no  excuse  for  her  forget- 
fulness was  shown. 

The  Judgment  and  order  are  therefore  re- 
versed, and  the  cause  remanded. 

We  concur:    LOBIQAN,  J.;.  MELTIN,  J. 
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(18  Cal.  App.  2U) 
SAN  FRANCISCO  CREDIT  CLEARING 
HOUSE  V.  MacDONALD.     (Civ.  899.) 

(District  Court  of  Appeal.  First  District,  Cali- 
fornia.    Feb.  13,  1912.     Rptiearinc  De- 
nied March  14,  1912.) 

1.  Insane    Pkbsons    ({    73*)— Cohtbacts— 

Validity. 

CIt.  Code,  §  88,  proTiding  that  a  person 
entirely  without  understanding  has  no  power 
to  make  a  contract,  was  enacted  for  the  bene- 
fit of  the  incompetent;  and  the  fact  alone  that 
one  was  wholly  insane  when  he  compromised 
a  claim  and  took  the  note  of  the  other  party 
in  settlement  is  not  a  defense  to  the  note. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons,  Cent.   Die.   S§  125,  133,   134,   136-138; 


Dec.  Dig.  S  73.» 

2.  Insane  Persons  (§  70*)— Acts  o»  Agents 
—Ratification. 

The  termination  of  an  agent's  authority  by 
the  principal  becoming  totally  insane  is  sub- 
ject to  the  qualification  that  if,  on  the  prin- 
cipal being  restored  to  reason,  be  ratifies,  or 
fails,  after  knowledge,  to  repudiate  the  acts 
of  his  agent  during  his  insanity,  as  where  he 
indorses  and  aasigns  for  collection  a  note 
taken  by  his  agent  during  his  insanity  in  com- 
promise of  a  claim,  the  agent's  powers  will  be 
considered  to  hare  been  merely  suspended, 
and  his  acts  then  done  will  be  deemed  to 
have  been  assented  to  by  the  principal. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  I!  138,  141;  Dec.  Dig.  {  79.*] 

3.  Insane    PEnsoNS     (|    73*)— Contbacxb— 
RioiiT  TO  Avoid. 

Civ.  Code,  {  39,  providing  that  a  contract 
of  a  person  of  unsound  mind,  but  not  entirely 
without  understanding,  made  before  his  in- 
capacity has  been  judicially  determined,  is 
subject  to  rescission,  gives  the  right  of  re- 
scission only  to  such  person;  and,  till  the 
right  is  exercised,  the  contract  ia  binding  on 
the  other  party. 

[Ed.  Note.— For  other  case,  see  Insane  Per- 
aons,  Cent.  Dig.  {{  125,  133,  134,  136-138; 
Dec.  Dig.  S  73.*^) 

4.  WrTNEssES  (I  219*)  —  Competenot— Pht- 
8ICIAN8— Waiver  of  Pbivileo-e. 

Code  Civ.  Proc.  {  1881,  subd.  4,  declaring 
that  a  physician  majr  not  give  in  evidence  any 
'.nformation  concerning  the  ailment  of  his  pa- 
tient acquired  in  the  course  of  his  employ- 
ment and  necessary  for  the  performance  of 
ais  professional  duties,  merely  confers  a  per- 
sonal privilege  on  the  patient,  which  may  be 
expressly  or  impliedly  waived  by  him,  bis  at- 
torney, or  an  agent,  as  one  to  whom  he  as- 
signs a  note  for  purpose  of  collection. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  !i  769,  781,  782;  Dec.  Dig.  ^  219.*] 

6.  Bills  and  Notes  (|  116*)— Constbdo- 
TioN— Interest— Time  of  Payment- "Pay- 
able AT  THE  Rate  of  $50  a  Montu." 
Under  Code  Civ.  Proc.  |  18G4,  providing 
that,  when  different  constructions  of  a  provi- 
sion of  a  contract  are  otherwise  equally  prop- 
er, that  is  to  be  taken  which  is  most  favorable 
to  the  party  in  whose  favor  the  provision  is 
made,  the  concluding  clause  of  a  note  for  $4,- 
000  in  form  a  one-day  note,  providing  for  in- 
terest on  the  full  amount  thereof  at  1  per 
cent,  per  annum  till  paid,  that  it  was  "paya- 
ble at  the  rate  of  $50  a  month,"  is  to  be 
construed,  in  favor  of  the  paj-ee,  as  not  con- 
trolling the  entire  instrument,  and  so  not 
limiting  the  payments  to  $!)0  a  month,  with- 
out payment  at  the  same  time  of  interest. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  (  116.«] 


Appeal  from  Superior  COnrt,  City  and 
County  of  San  Francisco;  Geo.  A.  Stnrte- 
yant.  Judge. 

Action  by  tbe  San  Francisco  Credit  Clear- 
ing House  against  L.  D.  MacDonald.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

James  H.  Boyer,  for  appellant.  B.  H. 
Cross,  for  respondent. 

LENNON,  P.  J.  This  is  an  action  upon  a 
promissory  note  wherein  the  plaintiff,  as  tba 
assignee  of  tbe  payee  for  the  purpose  of  col- 
lection only,  recovered  a  Judgment  against 
tbe  defendant  In  the  sum  of  $1,546,  from 
which  an  appeal  has  been  taken  upon  tbe 
judgment  roll  and  a  bill  of  exceptions. 
Plaintiff's  case  rested  upon  proof  of  tbe  ex- 
ecution of  tbe  note,  the  amount  due  and  un- 
paid thereon,  and  its  assignment  to  plalntiit 
for  the  purpose  of  collection.  A  reversal  ot 
tbe  Judgment  is  asked  for  because  of  an  al- 
leged error  in  the  admission  of  evidence, 
and  on  tbe  ground  that  the  findings  of  the 
trial  court  are  not  supported  by  the  evi- 
dence, and  that  the  flndlnga  In  turn  do  not 
support  tbe  Judgment 

In  substance,  tbe  undisputed  facts  of  the 
case,  as  shown  by  the  evidence  and  findings, 
are  these:  W.  S.  Gage,  W.  Ii..B.  Mills,  and 
L.  D.  MacDonald,  tbe  defendant  In  this  ac- 
tion, at  one  time  were  copartners  In  tbe  lum- 
ber business  .in  the  city  of  San  Francisco 
under  the  firm  name  of  Gage,  Mills  &  Co. 
This  copartnership  'was  dissolved  by  mutual 
consent  on  November  20,  1904.  At  and  prior 
to  its -dissolution  the  firm  of  Gage,  Mills  & 
Co.  was  indebted  to  W.  S.  Gage  personally 
In  the  sum  of  $10,000,  and  some  two  years 
later  Mills,  as  the  attorney  in  fact  for  Gage, 
under  a  power  of  attorney  executed  16  years 
before,  effected  a  compromise  of  defendant 
MacDonald's  share  of  the  indebtedness  due 
by  the  firm  of  Gage,  Mills  &  Co.  by  accept- 
ing his  promissory  note  to  (}age  dated  and 
made  April  10,  1906,  for  the  sum  of  $4,000. 
Upon  tbe  making  and  delivery  of  this  note 
by  MacDonald  to  Mills,  the  latter,  as  the 
attorney  In  fact  for  Gage,  made  and  deliv- 
ered to  MacDonald  Gage's  receipt  in  full  of 
all  demands.  On  March  15,  1906,  Gage  be- 
came, and  for  more  than  one  year  thereafter 
remained,  an  Inmate  of  a  private  sanatori- 
um conducted  by  Dr.  A.  M.  Gardner  at  Bel- 
mont, Cal. 

[1]  Tbe  existence  of  a  prior  indebtedness 
and  the  execution  of  the  note  in  settlement 
thereof  were  not  denied  by  tbe  defendant; 
but  be  pleaded  as  a  defense  to  tbe  note  that 
the  payee  was  so  far  mentally  deranged  pri- 
or to  and  at  the  time  of  the  compromise  was 
made  and  the  note  executed  as  to  be  abso- 
lutely Incompetent  and  Incapable  of  entering 
into  a  contract  of  any  kind.  It  was  the  con- 
tention of  the  defendant  In  the  lower  court, 
and  it  is  bis  contention  here,  that,  when  one 
of  two  parties  to  a  contract  is  Insane  at  the 
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time  of  its  execution,  there  cannot  be  a  con- 
currence of  minds  capable  of  contracting, 
and  that,  therefore,  such  a  contract  is  void 
In  law,  and  not  enforceable  against  either 
party. 

This  contention  cannot  be  sustained.  Sec- 
tion 38  of  the  Civil  Code,  which  declares 
that  "a  person  entirely  without  understand- 
ing has  no  power  to  make  a  contract  .of  any 
kind,"  was  enacted  for  the  benefit  and  pro- 
tection of  i>ersons  who  are  entirely  devoid 
of  capacity  to  comprehend  the  nature  and 
subject  of  a  contract,  and  it  cannot  be  in- 
voked by  a  person  of  sound  mind  in  an  at- 
tempted avoidance  of  a  contract  which  be 
may  have  made  with  a  person  subsequently 
ascertained  to  be  of  nnsound  mind.  Assum- 
ing, as  the  defendant  claims,  that  the  evi- 
dence conclusively  and  without  conflict 
shows  that  the  payee  of  the  note  in  the  case 
at  bar  was  wholly  insane  at  the  time  the 
compromise  was  effected  and  the  note  exe- 
cuted, that  fact  alone  could  not  be  properly 
pleaded  and  proven  as  a  legal  defense  to  the 
note.  Caldwell  v.  Ruddy,  2  Idaho  (Hash.)  1, 
1  Pac.  339;  Allen  v.  Berryhlll,  27  Iowa,  534, 
1  Am.  Rep.  309;  Atwell  v.  Jenkins,  163 
Mass.  362,  40  N.  B.  178,  28  I/.  R.  A.  694,  47 
Am.  St.  Rep.  463;  Wamsley  v.  Darragb,  12 
Misc.  Rep.  199,  83  N.  Y.  Supp.  274.  The 
case  of  Allen  v.  Berryhlll,  supra,  was  also 
an  action  upon  a  promissory  note.  In  its 
essential  features  that  case  was  very  similar 
to  the  case  at  bar.  There,  as  here,  the  de- 
fense was  that  the  payee  was  totally  insane 
when  the  note  was  made,  and  wholly  inca- 
pacitated to  enter  Into  a  contract  In  decld- 
.  ing  that  such  a  defense  was  not  available  to 
a  person  of  sound  mind  the  court  said: 
"Where  a  person  of  unsound  mind  makes  a 
contract  which  is  beneficial  to  him,  the  law 
supplies  or  presumes  the  existence  of  the 
requisite  capacity,  or  for  his  protection  es- 
tops the  other  party  to  set  up  and  sustain 
this  objection.  ♦  •  *  It  is  the  opinion  of 
the  court  that  Justice  and  sound  policy  con- 
cur in  requiring  it  to  hold,  as  it  does,  that 
where  a  contract  has  been  entered  into  (un- 
der circumstances  which  would  ordinarily 
make  it  binding)  by  a  sane  person  with  one 
who  is  insane,  and  that  contract  has  been 
adopted  and  Is  sought  to  be  enforced  by  the 
representatives  of  the  latter,  It  is  no  defense 
to  the  sane  party  merely  to  show  that  the 
other  party  was  non  compos  mentis  at  the 
time  that  the  contract  was  made." 

[2]  It  was  further  pleaded,  and  it  is  now 
urged  upon  behalf  of  the  defendant,  that  the 
Insanity  of  the  payee  of  the  note  at  the  time 
of  its  execution  by  operation  of  law  termi- 
nated the  powers  of  bis  attorney  in  fact,  and 
thereby  rendered  nugatory  the  compromise 
and  the  note  given  in  consideration  thereof. 
It  may  be  conceded  that,  if  the  payee  at  the 
time  of  the  compromise  was  a  person  entire- 
ly without  understanding  within  the  mean- 
ing of  section  38  of  the  Civil  Code,  the  pow- 
ers of  his  attorney  in  fact  under  the  general 


power  of  attorney  previously  executed  were 
terminated  by  operation  of  law  as  between 
the  principal  and  agent,  and  as  to  every 
other  person  having  notice  of  the  principal's 
disability.  Civ.  Code,  §  2356.  The  general 
rule  of  law,  however,  which  terminates  the 
agent's  authority  during  the  period  of  the 
principal's  total  Insanity  is  subject  to  the 
qualification  that  if,  upon  his  restoration  to 
reason,  the  principal  ratifies  or  fails,  after 
knowledge,  to  repudiate  the  acts  of  his 
agent,  the  powers  previously  granted  will  be 
considered  merely  as  susiiended,  and  the  acts 
done  by  the  agent  will  be  deemed  assented 
to  by  the  principal.  Davis  v.  Lane,  10  N.  H. 
156;  1  Clark  &  Skyles  on  Agency,  S  19,  p.  44; 
Id.  (  187,  pp.  442,  443. 

In  the  case  at  bar  Gage,  the  alleged  Insane 
person  and  payee  of  the  note  in  controversy, 
upon  being  restored  to  reason,  indorsed  and 
assigned  the  note  to  the  plaintiff  for  the 
purpose  of  collection.  This  was  undoubted- 
ly an  acceptance  of  the  note  and  a  ratifica- 
tion of  the  compromise  from  which  the  note 
emanated,  and,  upon  the  principle  that  "he 
who  can  and  does  not  forbid  that  which  is 
done  In  his  behalf  Is  deemed  to  have  bidden 
It"  (Civ.  Code,  §  3519),  Gage  would  by  the 
judgment  here  be  forever  estopped  from 
claiming  or  suing  upon  the  original  pre- 
existing indebtedness.  However  that  may 
be,  we  are  not  now  confronted  with  the  case 
of  a  person  known  or  judicially  declared  to  . 
be  a  person  afflicted  with  a  complete  .and 
permanent  form  of  insanity. 

The  evidence  upon  the  whole  case  by  no 
means  supports  the  defendant's  assertion 
that  the  payee  here  was  at  the  date  of  the 
note  or  at  any  other  time  wholly  without 
understanding.  The  trial  court  found  as  a 
fact  "that  at  the  time  said  W.  S.  Gage  en- 
tered said  sanatorium  his  mental  capacity 
had  become  greatly  impaired  and  that  he 
was  afllicted  with  a  mental  disease  known 
as  and  called  melancholia ;  that  he  was  then 
a  person  of  unsound  mind,  but  was  not  en- 
tirely without  understanding,  nor  had  his 
capacity  been  judicially  determined ;  that  at 
the  time  of  the  execution  of  said  promissory 
note  he  had  sufilcient  mental  capacity  to  un- 
derstand the  nature  and  purpose  of  said 
transaction;  tliat  on  or  about  the  17th  day 
of  September,  1907,  and  for  a  long  time  prior 
thereto,  said  W.  S.  Gage  was  of  sound  mind, 
and  was  so  at  the  time  be  left  said  sanatori- 
um, and  ever  since  has  been  and  now  is  of 
sound  mind."  In  substance,  it  was  further 
found  as  a  fact  that  before  the  commence- 
ment of  this  action  and  in  the  year  1908  said 
W.  S.  Gage  personally  indorsed  and  assigned 
said  promis.sory  note  to  plaintiff  as  trustee 
for  the  purpose  of  collection.  No  claim  Is 
made  that  the  latter  finding  Is  contrary  to 
the  evidence;  and  in  our  judgment  the  evi- 
dence upon  the  issue  of  the  defendant's  in- 
sanity is  without  conflict,  and  fully  supports 
the  findings  of  the  trial  court  upon  that 
phase  of  the  case.    True,  all  of  the  witnesses 
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were  agreed  that  Gage  was  Insane  from  the 
time  he  entered  the  sanatorlu^i  until  he  was 
discharged  as  cured  In  Septembe'r,  1907.  No 
witness,  however,  either  fact  or  expert,  tes- 
tified that  Gage  was  so  insane  during  this 
time  as  to  be  wholly  without  understanding 
lu  the  sense  required  by  section  38  of  the 
Civil  Code.  On  the  other  hand,  the  uncon- 
tradicted testimony  of  Dr.  A.  M.  Gardner, 
called  as  a  witness  for  the  plaintiff,  was  to 
the  effect  that  while  under  his  care  and  ob- 
servation Gage  was  undoubtedly  insane,  but 
that  at  no  time  was  he  so  far  mentally  de- 
ranged as  to  be  entirely  incapable  of  know- 
ing the  nature  and  the  purpose  of  the  trans- 
action lu  question;  and  that  when  discharg- 
ed in  September,  1907,  Gage  was  completely 
cured  and  fully  restored  to  the  possession  of 
his  mental  faculties. 

[3]  Obviously  section  39  of  the  Civil  Code 
cannot  be  invoked  in  aid  of  the  defense 
pleaded  here.  That  section  provides  that 
"a  conveyance  or  other  contract  of  a  person 
of  unsound  mind  but  not  entirely  without 
understanding,  made  before  his  incapacity 
has  been  judicially  determined,  Is  subject  to 
rescission  as  provided  in  the  chapter  on  re- 
scission *  •  •";  and,  like  section  38  of 
the  same  Code,  was  enacted  for  the  benefit 
and  protection  of  incompetent  persons.  Man- 
ifestly the  right  to  rescind  a  contract  en- 
tered into  with  a  person  of  sound  mind  is, 
by  the  provisions  of  section  39,  conferred 
solely  upon  the  incompetent  or  his  represen- 
tatives, and,  until  that  right  Is  exercised, 
the  contract  is  binding  upon  the  party  of 
sound  mind.  A  person  of  unsound  mind 
whose  Incapacity  has  been  judicially  deter- 
mined cannot  mak^  a  contract  nor  delegate 
any  power  until  his  restoration  to  capacity 
(Civ.  Code,  S  40);  but  the  contract  of  a  per- 
son of  unsound  mind,  although  not  entirely 
deprived  of  understanding  nor  judicially  de- 
termined to  be  insane,  is  not  void  but  merely 
voidable  (More  v.  Calkins,  85  Cal.  177,  24 
Pac.  729;  Castro  v.  Cell,  110  Cal.  292,  42 
Pac.  804,  52  Am.  St.  Rep.  84;  Ripperdan  v. 
Weldy,  149  Cal.  673,  87  Pac.  276). 

It  would  seem,  therefore,  that  a  person 
may  be  insane  in  the  general  acceptation  of 
the  term,  and  yet  his  Insanity  may  be  of 
such  a  character  as  not  to  deprive  him  en- 
tirely of  the  power  of  knowing  and  under- 
standing the  nature  of  ordinary  business 
transactions^  and  that  such  form  of  insan- 
ity, or  rather  unsoundness  of  mind,  will  not 
render  a  person  legally  Incapable  of  entering 
into  a  valid  contract.  Motley  v.  Head,  43 
Vt.  633;  Dennett  v.  Dennett,  44  N.  H.  531, 
84  Am.  Dec.  97.  It  follows  that  If  Gage  was 
not,  as  the  trial  court  found,  so  far  insane 
at  the  time  of  the  compromise  as  to  be  con- 
sidered a  person  entirely  without  under- 
standing, he  in  person  would  have  been  le- 
gally capable  of  conducting  and  completing 
negotiations  for  the  settlement  of  his  claim 
against  the  defendant,  and  as  a  matter  of 
course  that  which  Gage  could  do  in  person 


might  also  be  done  by  bis  agent  and  attor- 
ney in  fact. 

[4]  The  defendant  objected  to  the  testimo- 
ny of  Dr.  Gardner  upon  the'  ground  that  the 
knowledge  of  the  witness  was  acquired  in 
the  capacity  of  a  physician  in  attendance 
upon  a  patient;  and  it  Is  now  insisted  that 
the  trial  court's  action  in  overuling  the  ob- 
jection was  error.  The  ruling,  under  the 
facts  and  circumstances  of  this  case,  was 
free  from  error.  The  general  rule  of  law 
found  in  subdivision  4  of  section  1881  of 
the  Code  of  Civil  Procedure,  which,  in  ef- 
fect, declares  that  a  physician  may  not  give 
In  evidence  any  information  concerning  the 
ailment  of  his  patient  which  was  acquired 
in  the  course  of  his  employment  and  neces- 
sary to  .the  performance  of  his  professional 
duties  was  created  for  the  protection  of  the 
patient.  It  operates'  upon  the  physician 
alone,  and  confers  a  personal  privilege  on 
the  patient,  which  may  be  expressly  or  im- 
pliedly waived  by  him  in  person  or  by  an 
attorney  or  agent  acting  on  his  behalf.  Lis- 
sak  V.  Crocker,  119  Cal.  445,  51  Pac.  688 ;  Al- 
bertl  V.  N.  Y.,  etc.,  Railway  Co.,  118  N.  T. 
77,  23  N.  B.  35,  S  L.  R.  A.  765.  If  Gage  hi 
person  had  sued  upon  the  note  in  controver- 
sy, he  would  undoubtedly  have  waived  the 
privilege  which  the  law  gives  him  of  sealing 
the  mouth  of  bis  physician  by  calling  the 
latter  to  testify.  The  assignment  of  the  note 
to  plaintiff  for  the  purposes  of  coUectipn  cer- 
tainly made  the  plaintiff  the  agent  of  Gage 
and  carried  with  it  the  Implied  consent  to 
use  such  means  and  Introduce  such  evidence 
upon  the  trial  of  the  case  as  might  be  nec- 
essary to  a  recovery  on  the  note,  and  there- 
fore the  act  of  plaintiff  in  calling  and  ex- 
amining Dr.  Gardner  as  a  witness  must  be 
held  to  be  Gage's  act  and  Gage's  waiver  of 
the  confidence  reposed  by  him  In  his  physi- 
cian. 

[5]  The  note  in  controversy  was  In  the 
form  of  a  one-day  note,  and  provided  for 
Interest  upon  the  full  amount  thereof  at  the 
rate  of  1  per  cent,  per  annum  until  paid,  but 
the  concluding  clause  of  the  note  provided 
that  It  was  "payable  at  the  rate  of  $50  per 
month."  The  parties  to  the  action  proceed- 
ed to  trial  upon  the  theory  that  the  note  was 
payable  In  the  installments  specified,  and 
the  trial  court  accordingly  rendered  judg- 
ment for  the  principal  sum  of  $1,200,  which 
was  the  amount  found  to  be  due  and  unpaid 
at  the  commencement  of  the  action,  and,  in 
addition,  awarded  interest  thereon  In  the 
sum  of  $146. 

The  defendant  now  makes  the  point  that 
the  concluding  clause  of  the  note  controlled 
the  entire  instrument,  and  must  be  construed 
to  mean  that  the  Interest  was  not  payable 
Immediately,  and  that,  therefore,  the  trial 
court  could  render  judgment  only  for  the  bal- 
ance due  on  the  note  to  the  date  of  the  ac- 
tion. 

The  note  in  the  particulars  stated  Is  am- 
biguous,  and   susceptible   of  two   different 
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of  San  Francisco  and  others,  as  mem}>eT8  of 
the  Board.  From  a  Judgment  awarding 
plaintiff  a  peremptory  writ,  defendants  ap- 
peal.    Affirmed. 

Percy  V.  Long,  City  Atty.,  and  D.  S. 
O'Brien,  Asst.  City  Atty.,  for  appellants.  B. 
J.  L^nch,  for  respondent 

LENNON,  P.  J.  In  this  proceeding,  the 
plaintiff  was  awarded  a  peremptory  writ 
of  mandate,  commanding  and  compelling  the 
defendants,  in  their  official  capacity  as  mem- 
bers of  the  board  of  education  of  the  city 
and  county  of  San  Francisco,  to  approve  his 
demand  upon  the  common  school  fund  of  the 
school  district  of  said  city  and  county  In  the 
sum  of  $100,  which,  It  was  alleged,  was  the 
balance  due  him  for  salary  under  a  previous- 
ly existing  contract,  whereby  the  plaintiff 
was  employed  by  the  defendants  as  store- 
Iceeper  for  said  board  of  education.  In  the 
court  below,  the  defendants  Interposed  a  gen- 
eral demurrer  to  plaintifTs  petition  for  a 
writ  of  mandate,  specifying  as  ground  of  de- 
murrer only  the  insufficiency  of  the  facts 
stated  to  warrant  the  Issuance  of  the  writ. 
Upon  the  demurrer  being  overruled,  the  de- 
fendants filed  an  answer,  which  in  effect  ad- 
mitted that  all  of  the  allegations  of  the 
plaintiff's  petition  were  true.  The  case 
comes  here  upon  an  appeal  from  the  Judg- 
ment and  upon  the  Judgment  roll  alone. 

The  petition  for  the  writ,  after  alleging  the 
facts  necessary  to  show  the  legal  entity  and 
powers  of  the  defendants  as  an  integral  part 
of  the  state's  educational  system,  pleaded 
the  contract,  whereby  the  plaintiff  was  em- 
ployed by  the  defendants  from  month  to 
month  at  a  salary  of  $150,  payable  monthly 
on  the  1st  day  of  each  and  every  month,  and 
that  thereafter  In  the  month  of  September, 
1909,  and  before  the  expiration  of  the  month, 
the  defendants,  without  cause,  discharged  the 
plaintiff  from  his  position.  Thereafter,  the 
petition  alleges,  the  defendants,  upon  presen- 
tation, approved  plaintiff's  demand  against 
the  common  school  fund  of  the  school  district 
of  the  city  and  county  of  San  Francisco  for 
the  sum  of  $50  as  salary  for  one-third  of  the 
month  of  September,  1909,  but  refused  to  ap- 
prove said  demand  upon  said  fund  for  the 
$100  additional,  claimed  as  the  remainder  of 
the  salary  due  plaintiff  under  his  contract 
for  the  balance  of  said  month  of  September. 
No  question  of  want  of  funds  Is  involved  in 
the  defendants'  refusal  to  approve  plaintiff's 
demand. 

Although  the  cause  of  action  set  out  in  the 
plaintiff's  petition  is  founded  upon  the  con- 
tract, the  prayer  of  the  petition  is  framed 
upon  the  theory  that  upon  proof  of  the  con- 
tract and  Its  breach  the  defendants  can  be 
compelled  by  mandamus  to  honor  plaintiff's 
demand,  and  upon  that  theory  the  case  was 
tried  and  determined. 

[1]  The  first  point  presented  in  support  of 

*For  other  caiiea  see  same  topic  and  section  NUUBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


constructions,  tither  of  which  would  be  prop- 
er, and  the  trial  court  rightfully  adopted 
that  which  was  most  favorable  to  the  party 
in  whose  favor  the  note  was  made.  Code 
Civ.  Proc.  t  1864;  Balfour  v.  Fresno,  109 
Cal.  221,  41  Pac.  876. 
The  Judgment  appealed  from  is  affirmed. 

We  concur:     HALL,  J.;    KERRIGAN,  J. 


(18  Cal.   App.   222) 

ROSS  V.  BOARD  OF  EDUCATION  OF  CTTT 

AND  COUNTY  OF  SAN  FRANCISCO 

et  al.   (Civ.  919.) 

(District  Court  of  Appeal,  First  District, 
California.     Feb.   13,   1912.) 

1.  SCHOOIJi   AND    SCHOOI.   DiSTBICTS    (S   63*)— - 

BoABD  OF  Education— DiBOHAROE  of  Bm- 

PLOTlt. 

Pol.  Code,  {  1617,  which  provides  a  spe- 
cial rule  for  the  contracts  of  a  school  board 
Involving  the  tenure  of  a  teacher's  employment, 
but  not  for  contracts  with  any  other  employes, 
does  not  authorize  the  board  of  education  of  a 
dty  to  discharge  during  the  month,  without 
cause  and.  without  pay  for  the  remainder  of 
the  month,  one  whom  it  has  employed  as  store- 
keeper under  a  month  to  month  contract  at  a 
fixed  monthly  salary. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  149-160;  Dec. 
Dig.  I  63.»] 

2.  Schools  and  Sohool  Dibtbicts  ({  63*) — 
Board  of  Education— Dischabqe  of  Eik- 
PLOY6— Right  of  Action. 

The  fact  that  one  employed  as  a  store- 
keeper by  a  board  of  education  was  discharged 
without  cause  before  the  expiration  of  his  term 
of  employment,  and  remained  ready,  willing, 
and  able  to  comply  with  his  contract,  gave  him 
a  cause  of  action  for  breach  of  contract 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |S  149-160;  Dec. 
Dig.  I  63.*] 

3.  Mandamus  (S  3* )  — GROUNoa— Existence 
OF  Other  Reuedt. 

Since  a  discharged  employ^  of  a  board  of 
education,  though  entitled  to  his  salary  for  the 
full  term  of  his  employment,  could  be  paid  un- 
der the  law  only  by  a  demand  or  draft  upon 
the  school  fund,  signed  and  approved  by  the 
board,  and  since  his  remedy  at  law  for  breach 
of  contract  after  the  board's  refusal  to  pay 
him  did  not  enable  him  to  compel  the  board  to 
draw  drafts  for  the  money,  the  remedy  at  law 
was  not  equally  convenient,  beneficial,  and  ef- 
fective, so  as  to  supersede  the  remedy  by 
mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {g  8,  10-34;   Dec.  Dig.  i  3.*] 

4.  Mandamub  (S  3*) —Gboukds— Existence 
OF  Other  Remedy. 

The  general  rule  that  mandamus  will  not 
lie  where  any  other  remedy  Is  provided  is  sub- 
ject to  the  qualification  that  mandamus  may 
be  invoked  where  there  is  no  other  remeifir 
which  is  equally  convenient,  beneficial,  and  ef- 
fective. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  Si  8,  10-34;   Dec.  Dig.  §  3.*] 

Appeal  from  the  Superior  Court  City  and 
County  of  San  Francisco;  E.  P.  Mogan, 
Jndge. 

Application  for  a  writ  of  mandate  by  Wil- 
liam J.  Ross  against  the  Board  of  Education 
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tbe  appeal  InyolTea  the  power  of  the  defend- 
ants, as  a  board  of  educatkm,  to  prematurely 
dlsmlBS,  without  cause  and  without  pay,  an 
employ^  whose  services  were  contracted  for 
from  month  to  month  at  a  fixed  monthly  sal- 
ary. It  was  the  contention  of  the  plaintiff, 
concurred  in  apparently  by  the  trial  court, 
that  tbe  employment  of  plaintiff  could  be  ter- 
minated without  cause  and  his  salary  sus- 
pended only  upon  the  expiration  of  the  term 
for  which  be  was  employed.  It  is  not  dis- 
puted by  the  defendants  that  ordinarily  an 
employ^  employed  by  the  month  Is  entitled  to 
his  salary  for  the  full  month,  when  he  Is  dis- 
charged, without  cause,  before  the  expiration 
of  tbe  month;  but  it  is  insisted  that  section 
1617  of  the  Political  Code  creates  a  different 
rule  In  the  case  of  employes  of  a  school  dis- 
trict, and  must  control  and  conclude  the 
rights  of  the  parties  here.  That  section,  in 
substance,  defines  and  fixes  the  rights  and 
duties  of  boards  of  education  in  many  mat- 
ters, Including  the  power  to  employ  janitors 
and  other  employes,  and  to  fix  and  order  paid 
their  compensation.  There  Is  nothing,  how- 
ever. In  this  section — and  we  have  not  been 
cited  to  any  other  provision  of  either  the  gen- 
eral or  the  school  law  of  this  state — which 
exempts  the  contracts  of  a  school  board,  oth- 
er than  those  involving  the  tenure  of  a  teach- 
er's employment,  from  the  application  and 
operation  of  the  rules  of  law  which  ordinari- 
ly obtain  In  the  interpretation  and  enforce- 
ment of  contracts  of  employment  generally. 

[21  The  fact  that  the  plaintiff  was  dis- 
charged, without  cause,  before  the  expiration 
of  bis  term  of  employment,  and  has  been  at 
all  times,  as  is  admitted  by  the  pleadings, 
ready,  willing,  and  able  to  perform  his  duty 
in  compliance  with  his  contract  undoubtedly 
gave  him  a  cause  of  action  upon  and  for 
breach  of  the  contract;  and  if  the  case  bad 
been  tried  and  determined  solely  upon  that 
theory  a  Judgment  for  damages  for  the 
breach  would  be  sustained.  Stone  v.  Ban- 
croft, 112  Cal.  652,  44  Pac.  106!);  Id.,  139  Cal. 
78,  70  Pac.  1017,  72  Pac.  717;  Hancock  v.  Bd. 
of  Education,  140  Cal.  554,  74  Pac.  44. 

[3,41  The  defendants  on  this  appeal  also 
contend  that,  if  the  plaintiff  could  have 
maintained  an  action  for  damages  for  breach 
of  the  contract,  then  such  action  would  have 
afforded  plaintiff  a  plain,  speedy,  and  ade- 
quate remedy;  and  consequently  tbe  remedy 
by  mandamus  is  not  available.  Ordinarily 
this  would  be  so;  but  the  general  rule  that 
mandamus  will  not  He  where  any  other  rem- 
edy Is  provided  is  subject  to  the  qualifica- 
tion that  mandamus  may  be  Invoked  In  those 
cases  where  the  remedy  by  any  other  form  of 
action  or  proceeding  would  not  be  equally  as 
convenient,  beneficial,  and  effective.  In  oth- 
er words,  the  remedy  by  mandamus  will  be 
denied  only  when  the  party  seeking  relief 
has  a  plain  remedy  at  law  which  Is  not  only 
speedy,  but  adequate.  In  tbe  sense  that  In 
and  of  Itself  it  is  capable  of  directly  afford- 
ing and  enforcing  tbe  relief  sought;  and  if  it 


be  found  that  tbe  remedy  at  law,  although  It 
could  and  might  result  in  a  judgment  for 
plaintiff,  Is  nevertheless  inherently  Incapable 
of  compelling  the  performance  of  the  specific 
act  which  forms  the  subject-matter  of  an  ap- 
plication in  mandamus,  it  cannot  be  said 
that  the  remedy  at  law  Is  equally  convenient, 
beneficial,  and  effective  to  the  extent  that  It 
will  supersede  the  remedy  by  mandamus. 
Fremont  v.  Crippen,  10  CaL  215,  70  Am.  De& 
711;  Babcock  v.  Goodrich,  47  Cal.  488;  Kalscb 
V.  Board  of  Education,  81  Cal.  546,  22  Pac. 
890;  Robertson  v.  Trustees,  136  Cal.  405,  69 
Pac.  88. 

It  was  upon  this  interpretation  of  the  role 
which  governs  in  mandamus  that  the  Su- 
preme Court,  in  Raisch  v.  Board  of  Educa- 
tion, supra,  held  that  mandamus  was  the 
proper  and  only  adequate  remedy  to  compel 
a  board  of  education  to  draw  a  draft  for  sup- 
plies furnished  pursuant  to  a  contract  made 
with  tbe  board.  In  the  case  at  bar,  the  de- 
fendants were  undoubtedly  authorized  to  en- 
ter into  the  contract  in  suit;  and  if  the 
plaintiff  had  not  been  discharged,  and  had 
continued  in  tbe  service  of  the  defendants 
until  tbe  end  of  tbe  montli,  it  would  not  be 
disputed  that  be  would  be  entitled  to  tbe  full 
salary  due  Mm  under  the  contract  Having 
performed  all  of  the  conditions  required  of 
him  by  tbe  contract,  he  could  not  rightfully 
be  discharged  without  cause,  and  thereby  de- 
prived of  the  balance  of  the  salary  dne  him 
under  the  contract.  In  legal  effect,  therefore. 
his  position  with  reference  to  the  payment  of 
the  salary  contracted  for  was  tbe  same  as  if 
he  had  not  been  discharged.  In  either  event, 
he  would  be  entitled  to  the  full  salary;  but  be 
could  be  paid  under  the  law  only  by  a  de- 
mand upon  the  school  fund,  signed  and  ap- 
proved by  the  defendants.  This  being  so,  tbe 
contract  must  be  construed  "to  be  one  to 
draw  drafts,  and  not  to  pay  money  directly." 
It  follows  that  no  ordinary  action  which  the 
plaintiff  might  have  had  against  tbe  defend- 
ants individually  or  as  a  board  for  breach  of 
the  contract  would  be  "equally  convenient 
beneficial,  and  effective  as  the  proceeding  by 
mandamus,  since  It  would  not  have  compelled 
the  board  to  do  what  it  had  contracted  to  do. 
and  what  official  duty  required  them  to  do." 
Raisch  V.  Board  of  Education,  supra;  Apgar 
V.  Trustees,  34  N.  J.  Law,  308;  Merrill  on 
Mandamus,  §§  109  and  115,  pp.  130  and  140. 

The  rule  declared  in  Raisch  v.  Board  of 
Education,  supra,  has  never  been  reversed  or 
doubted  in  any  subsequent  opinion  of  the 
Supreme  Court;  and  we  are  unable  to  dis- 
cern any  niaterial  distinction  between  that 
case  and  the  case  at  bar.  In  effect,  both 
cases  are  founded  upon  a  violation  of  ofBcIal 
duty  amounting  to  a  breach  of  contract;  and. . 
with  the  single  exception  that  in  the  pres- 
ent case  the  plaintiff's  contract  was  for  serv- 
ices, rather  than  merchandise,  both  cases  are 
Identical  In  point  of  fact  and  In  the  nature 
of  the  relief  prayed  for.    It  In  the  cited  case 
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laat  referred  to  mandamna  bad  been  sougbt 
to  compel  tbe  payment  of  the  contract  price 
of  personal  services,  instead  of  supplies  fur- 
nished, we  apprehend  that  the  decision  would 
have  been  the  same. 

Mandamus  being  the  only  adequate  remedy 
available  to  plaintiff,  the  question  as  to 
whether  or  not  he  was  discharged  without 
cause,  and  in  violation  of  the  contract,  was 
properly  tried  and  determined  in  the  court 
below.  See  Code  Civ.  Proc.  i  1090;  Rai^b 
T.  Board  of  Eklucation,  supra;  Bannerman  ▼. 
Boyle,  116  Pac.  732. 

The  judgment  appealed  from  la  affirmed. 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


(UCal.  App.  220) 

KNOX  T.  SCHRAG  et  aL     (Ot.  912.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  13,  1912.) 
Appbai.  ard  Ebbob   (I   616*)— Record— Ax7- 

THXNTICATION  OF  RECORD— REQUISITES; 

A  record  on  appeal  from  an  order  grant- 
ing a  change  of  venue,  authenticated  only  by  a 
certificate  of  the  clerk  printed  in  the  tran- 
script that  the  transcript  contains  full  and  true 
copies  of  the  bill  of  exceptions  and  notice  of 
appeal  and  all  papers  used  in  motion  on  file  in 
court,  is  insufficient  as  a  basis  for  a  review  of 
the  order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f$  2714-2718;  Dec.  Dig.  | 
616.*] 

Appeal  from  Superior  Court,  Alameda 
County;  F.  B.  Ogden,  Judge. 

Action  by  John  S.  Knox  against  Henry 
Schrag  and  another.  From  an  order  grant- 
ing a  change  of  the  place  of  trial,  plaintiff 
appeals.    Affirmed. 

Lrngan  &  Mendenhall,  for  appellant 
Lloyd  S.  Ackerman,  Snyder  &  Snyder,  and 
Jolin  Hancock,  for  respondents. 

HALL,  J.  This  is  an  appeal  from  an  or^ 
der  granting  the  motion  of  defendants  for 
a  change  of  the  place  of  trial  from  Alameda 
county  to  Calaveras  county.  Respondents 
object  to  the  hearing  of  the  appeal  upon  its 
merits,  and  ask  this  court  to  dismiss  the 
appeal  because,  as 'It  is  claimed,  no  properly 
authenticated  record  has  been  filed  In  this 
court.  The  transcript  filed  in  this  court  is 
entitled  "Bill  of  Exceptions,"  and  consists 
of  various  documents,  including,  among  oth- 
ers, various  affidavits,  notice  of  motion  for 
change  of  venue,  demand  for  such  change, 
amended  complaint,  demurrer  to  amended 
complaint,  order  of  court  granting  motion,  and 
notice  of  appeal.  No  bill  of  exceptions  was 
ever  settled  by  the  judge  as  required  by  rule 
29  (119  Pac.  xiv),  and  no  attempt  was  made 
to  follow  the  procedure  authorized  by  sec- 
tions 953a,  953b.  and  953c,  Code  of  Civil  Pro- 
cedure. 

The  only  authentication  of  the  record  Is 
that '  contained  in  a  certificate  of  the  clerk 
printed  in  the  transcript  to  the  effect  that 


the  transcript  "contains  full  and  true  copies 
of  the  bill  of  exceptions  and  notice  of  ap- 
peal from  order,  and  all  papers  used  in  mo- 
tion for  change  of  venue,  now  on  file  in  said 
court  and  cause."  A  record  so  authenticat- 
ed is  wholly  insufficient  as  a  basis  for  this 
court  to  review  the  order  appealed  from. 
Harrison  t.  Cousins,  117  Pac.  564;  Hibernia 
Sav.  &  Loan  Soc.  y.  Doran,  118  Pac.  626; 
Hershey  v.  Bristol,  121  Pac.  871,  decided 
January  29,  1912  (Supreme  Court).  In  Har- 
rison V.  Cousins,  supra,  this  court  granted 
a  motion  to  dismiss  the  appeal,  but  in  Hi- 
bernia Savings  &  Loan  Society  v.  Doran, 
supra,  it  is  pointed  out  by  the  Supreme 
Court  that  the  more  appropriate  order  Is  an 
affirmance  of  the  order  appealed  from. 
The  order  appealed  from  is  affirmed. 


We   concur: 
GAN,  J. 


LBNNON,   P.   X;    KBRRI- 


(u  cai.  App.  tan 

PEOPLE  V.  MOHAN.    (Or.  365.) 

(District  Court  of  Appeal,  First  District, 

California.    Feb.  13,  1912.) 

1.  RoBBEBT  (J  12*)— Attempiv- Overt  Act. 

For  one  to  push  open,  and  partly  enter 
through,  the  swinging  doors  of  a  saloon,  for 
the  purpose  and  with  the  intent  to  enter  and 
rob  the  inmates,  from  which  he  desists  on  see- 
ing the  large  number  present,  constitutes  an 
overt  act  amounting  to  an  attempt  to  commit 
robbery,  and  not  a  mere  act  of  preparation. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Dec.  Dig.  I  12.*] 

2.  Cbimirai.  Law  (8  59*)— Persons  Liablb— 
Acts  op  Co -Conspirators. 

Where  two  persons  are  acting  in  concert 
and  as  confederates,  each  is  responsible  for 
the  criminal  acta  of  the  other  committed  in 
furtherance  of  their  joint  enterprise,  so  that  it 
is  immaterial,  as  regards  the  guilt  of  one  of  - 
an  attempt  to  commit  the  crime,  that  the  other 
does  the  overt  act  constituting  toe  attempt 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  §S  71-74, 76-81;  DecDig.  {  59.»] 

Appeal  from  Superior  Court,  City  and 
County  of  Ban  Francisco;  Frank  H.  Dunne, 
Judge. 

Andrew  Moran  appeals  from  a  co&vlctioD. 
Affirmed. 

Joseph  A.  Brown,  for  appellant  Attor- 
ney General  Webb,  J.  H.  Riordan,  Deputy 
Atty.  Gen.,  C.  M.  Flckert,  Dlst  Atty.,  and 
Maxwell  McNutt,  Asst  Dlst  Atty.,  for  the 
People. 

HALL,  J.  Appellant  was  Jointly  changed 
with  one  Harold  Jones  with  the  crime  of  at- 
tempt to  commit  robbery,  and  was  upon  his 
trial  found  guilty  as  charged,  and  upon  Judg- 
ment being  pronounced  took  an  appeal  frotn 
such  judgment  to  this  court 

[1]  The  only  point  urged  In  the  brief  for 
a  reversal  is  that  the  evidence  does  iiot 
show  any  overt  act  or  attempt  upon  the  part 
of  appellant,  but  only  acts  of  preparation. 
We  think,  however,  that  the  evidence  in  the 
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record  does  show  something  more  than  mere 
acts  of  preparation,  and  does  show  a  suffi- 
cient overt  act  to  constitute  an.  attempt  to 
commit  robbery,  within  the  rule  as  to  at- 
tempts to  commit  crimes  as  laid  down  in 
People  V.  Stltes,  75  CaL  570.  17  Pac.  693. 

The  evidence  tends  to  show  that  either 
appellant  or  his  codefendant,  at  between  1 
and  2  o'clock  In  the  morning,  pushed  open 
the  swinging  doors  of  a  saloon  situate  on  Ken- 
tucky street,  thrust  his  head  within,  and  see- 
ing that  there  were  about  12  men  in  the  sa- 
loon, withdrew  and  crossed  the  street  and 
joined  his  codefendant  The  two  men  walked 
away,  but  were  immediately  followed  by  an 
officer  to  whom  they  had  been  pointed  out 
The  defendants  were  followed  by  the  officer 
for  about  two  blocks,  when  they  took  refuge  in 
a  lumber  yard,  where,  after  a  search  of  Ave 
or  six  minutes,  they  were  found  by  the  of- 
ficer hiding  behind  a  pile  of  lumber.  Each 
defendant  wore  around  his  neck  a  handker- 
chief, with  holes  so  fashioned  that  it  might 
serve  as  a  mask  to  conceal  the  features.  Ap- 
pellant had  upon  his  person  a  loaded  pistol. 
His  companion  had  upon  his  person  car- 
tridges, and  a  pistol  was  shortly  afterwards 
found,  by  a  second  officer,  concealed  where 
defendants  were  apprehended.  They  were 
Immediately  taken  back  to  the  saloon.  The 
next  day  appellant  admitted  to  an  officer 
that  he  "was  out  to  do  a  Job,  but  not  to  do 
that  saloon." 

[2]  It  is  quite  immaterial  whether  it  was 
appellant  or  his  codefendant  that  thrust  open 
the  door  of  the  saloon  and  started  to  enter 
therein,  for  there  can  be  little  doubt  but 
that  they  were  acting  in  concert  in  what- 
ever they  were  engaged  upon  the  night  in 
question. 

The  facts  in  evidence  were  ample  to  jus- 
tify the  conclusion  that  the  person  who 
pushed  open  the  saloon  door  did  so  for  the 
purpose  and  with  the  intent  to  enter  the  sa- 
loon, and  with  force  and  violence  feloniously 
take  from  the  possession  of  the  inmates  such 
money  as  they  might  have  upon  them.  The 
pushing  open  the  door  and  the  partial  entry 
through  the  same  were  overt  acts  that  went 
beyond  mere  acts  of  preparation.  They 
were  such  overt  acts  as  amounted  to  an  at- 
tempt to  commit  the  intended  crime  within 
the  doctrine  laid  down  lu  People  v.  Stltes, 
75  Cal.  570,  17  Pac.  693.  The  large  num- 
l>er  of  persons  in  the  saloon  prevented  the 
consummation  of  the  robbery.  In  the  Stltes 
Case  the  defendant  and  a  confederate  had 
arranged  to  place  an  explosive  or  bomb  up- 
on the  track  of  the  Sutter  street  railroad. 
The  bomb  having  been  previously  prepared, 
Stltes  took  it  and  left  his  house  and  went 
to  meet  his  confederate.  Having  met  him, 
they  proceeded  on  their  way  toward  their 
objective  point,  where  they  Intended  to  place 
the  bomb  on  the  track,  but,  before  reaching 
the  point,  discovered  that  they  were  being 
watched  by  some  police  officers,  when  they 


abandoned  their  purpose.  It  was  held  that 
the  evidence  supportd  the  verdict  of  guilty. 
The  court  held  that  the  construction  of  the 
bomb  was  an  act  of  preparation  only.  The 
court,  however,  said:  "But  when  the  pris- 
oner left  his  house  on  the  morning  of  the 
16th  of  February  and  went  to  Turk  street 
pursuant  to  the  antecedent  arrangement  be- 
tween his  confederate  and  himself,  it 
amounted  to  an  overt  act  done  by  him  for 
the  purpose  of  effecting  the  crime  intended, 
and  was  in  law  and  fact  a  criminal  at- 
tempt" • 

So,  in  the  case  at  bar,  when  one  of  the 
defendants  pushed  open  the  saloon  door 
with  intent  to  enter  and  rob  the  inmates,  lie 
was  guilty  of  an  overt  act  that  amounted  in 
fact  and  in  law  to  an  attempt  to  commit 
the  crime  of  robbery.  This  case  cannot  be 
distinguished  in  principle  from  People  v. 
Stltes,  supra.  It  is  unimportant  that  the 
evidence  in  the  record  before  us  does  not 
show  which  of  the  defendants  committed 
the  overt  act  The  whole  case  shows  that 
they  were  acting  in  concert  and  as  confeder- 
ates, and  each  was  responsible  for  the  crim- 
inal acts  of  the  other  committed  in  further- 
ance of  their  joint  enterprise. 

The  judgment  Is  affirmed. 


We  concur: 
CAN,  J. 


liENNON,   P.   J.;     EERRI- 


(18  Cal.  App.  at) 
UNION  COLLECTION  CO.  t.  ROGERS  et  aL 
(Civ.  920.) 

(District  Court  of  Appeal,  First  District, 
CaUfomia.     Feb.  ip,  1912.) 

1.  GUABANTT   (I  87*)  —  AcnOIf  —  PLKADIHO— 

Variance. 

The  variance  between  a  complaint,  stating 
that  the  defendant  had  guaranteed,  in  writing, 
the  payment  of  a  certain  indebtedness  at  a 
specified  rate  per  month,  and  proof  that  he 
made  a  written  guaranty  of  the  payment,  irith- 
out  specifying  any  day  when  payment  sbonld 
be  made,  could  not  have  misled  or  prejndiced 
the  defendant,  where  lie  denied  having  execnted 
any  guaranty  at  all,  and  where  the  wliole  in- 
debtedness was  overdue  befpre  the  action  was 
commenced. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  {  345;   Dec.  Dig.  i  87.*] 

2.  Appeai,  and  Ebroh  (f  197*)— Objection 
Below— Variance. 

A  variance  which  could  not  have  misled  or 
prejudiced  the  defendant  was  not  reversible 
error,  where  the  point  was  not  raised  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  197.*] 

3.  Appeal  and  Eebob   (f  1010*)— Review— 
Findings. 

A  finding  supported  by  the  positive  testi- 
mony of  one  witness,  which  testimony  is  dis- 
puted by  the  adverse  party,  will  not  be  dis- 
turbed, although  the  reviewing  court  would 
have  made  a  different  finding. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3979-3982;  Dec  Dig.  | 
1010.»] 
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4.  Appkal  and  Ebbob   (§  1058* )— Review- 
Harmless   Error  —  Stbikinq  Out  Tebti- 

MONT. 

In  an  action  against  a  party  on  a  guaranty, 
error,  if  any,  in  striking  out  an  answer  on 
cross-examination  that  be  signed  no  guaranty 
on  the  date  in  question  was  harmless,  where 
he  fully  covered  the  same  matter  in  answer  to 
other  questions. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4195,  4200-4206;  Dec. 
Dig.  i  1058.*] 

5.  Appeal  and  Ekbob  (J  867*)— Scope  op  Re- 
view—Motion FOR  New  Tbiai.. 

An  objection  that  the  judgment  is  not  sup- 
ported by  the  findings  cannot  be  raised  upon  an 
appeal  from  an  order  denying  a  motion  for  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  3476-3486;  Dec.  Dig.  § 
867.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  the  Union  Collection  Company 
against  E.  B.  Rogers  and  another.  There 
was  Judgment  for  plaintiff  against  E.  B.  Rog- 
ers only,  and,  from  an  order  denying  his  mo- 
tion for  a  new  trial,  he  appeals.    Affirmed. 

Percy  L.  Shuman  and  Charles  Baer,  for 
appellant    J.  S.  Held,  for  respondent 

HALL,  J.  This  action  was  brought  against 
the  Rogers  Engineering  Company,  as  prin- 
cipal obligor,  and  E.  B.  Rogers,  as  guaran- 
tor, to  recover  the  sum  of  $575.69  and  Inter- 
est 

The  defendant  corporation  was  never 
served  with  smnmons,  and  the  action  was 
dismissed  as  to  it.  Judgment  was  recovered 
against  defendant  E.  B.  Rogers,  as  prayed 
for.  This  is  an  appeal  by  him  from  the  or- 
der denying  his  motion  for  a  new  trial.  He 
also  took  an  appeal  from  the  Judgment;  but 
such  appeal  has  been  heretofore  dismissed, 
t>ecause  not  taken  within  the  time  allowed 
therefor  by  the  statute. 

Plaintiff  sued  as  assignee  of  the  Buffalo 
Gasoline  Motor  Company,  a  corporation. 

It  is  in  substance  alleged  in  the  complaint, 
among  other  things  essential  to  a  cause  of 
action,  that  the  defendant  Rogers  Engineer- 
ing Company,  on  the  23d  day  of  March,  1906, 
was  Indebted  to  the  Buffalo  Gasoline  Motor 
Company  in  the  sum  of  $865.69,  and  on  said 
day  promised,  in  writing,  to  pay  said  Buffalo 
Gasoline  Motor  Company  said  sum  of  $865.^ 
69,  and  thereupon  did  pay  thereon  the  sum  of 
$290,  and  by  said  writing  further  promised  to 
pay  the  balance  of  said  Indebtedness,  to  wit, 
$575.69,  with  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  unfll  paid,  at  the  rate 
of  $75  per  month,  commencing  with  the  15th 
day  of  April,  1906.  This  is  followed  by  an 
allegation  that  appellant,  at  the  same  time 
and  place,  in  writing,  guaranteed  the  pay- 
ment of  the  said  Indebtedness  and  interest 
for  a  valuable  consideration.  (The  writings 
sued  on  were  destroyed  in  the  great  confla- 
gration of  1906.) 


[1]  The  court  found  the  above  allegations 
to  be  true;  and  the  principal  contention  of 
appellant  on  this  appeal  is  that  such  findings 
are  not  supported  by  the  evidence.  And  this 
contention  is  predicated  upon  the  fact  that 
the  evidence  shows  that,  by  the  terms  of  the 
writing,  the  principal  obligor  promised  to 
pay  the  indebtedness  and  interest  at  6  per 
cent.,  without  any  specification  as  to  when 
such  payment  should  be  made,  and  the  pro- 
vision that  the  balance  of  $675.69  should  be 
paid  at  the  rate  of  $75  per  month  '<va8  by  a 
parol  agreement  only.  In  other  words,  the 
evidence  given  supports  the  allegations  as 
made  in  the  complaint  as  to  the  promise  in 
writing  to  pay  the  balance  of  the  indebted- 
ness of  $575.69,  with  interest  at  6  per  cent, 
per  annum,  but  does  not  support  the  allega- 
tion that  such  payment  was  to  be  made  at 
the  rate  of  $75  per  month. 

This  presents  a  case  of  variance  between 
the  allegations  of  the  complaint  and  the 
proof,  which  could  have  worked  no  injury  to 
defendant,  and  could  not  have  misled  him  in 
maintaining  his  defense,  which  was  that  he 
bad  not  signed  or  executed  any  guaranty  at 
all  of  the  debt  in  question.  "No  variance 
between  the  allegation  in  a  pleading  and  the 
proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prej- 
udice in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  appears  that 
a -party  had  been  so  misled,  the  court  may 
order  the  pleading  to  be  amended  upon  such 
terms  as  may  be  Just"  Code  Civ.  Proc.  | 
469. 

In  the  case  at  bar,  the  evidence  given  upou 
behalf  of  plaintiff  shows  that  the  defendant 
corporation  was  indebted  in  the  amount  al- 
leged, and  in  writing  agreed  and  promised 
to  pay  the  same,  with  Interest,  as  alleged, 
and  that  appellant,  who  was  the  president 
of  the  principal  obligor,  in  writing  guaran- 
teed such  payment.  Whether  or  not  the  bal- 
ance of  the  indebtedness  was  payable  at 
once,  or  was  payable  only  In  Installments  of 
$75  per  month,  is  of  little  or  no  importance: 
for  in  either  case  the  whole  of  such  indebted- 
ness was  long  overdue  before  the  action  was 
commenced.  No  objection  was  made  to  the 
introduction  of  the  evidence,  either  upon  the 
ground  of  variance'  or  any  other.  If  such 
objection  had  been  made,  doubtless  the  court 
would  have  permitted  an  amendment,  so 
that  the  allegations  and  proof  might  corre- 
spond. The  allegation  and  finding  to  the 
effect  that  the  balance  of  the  indebtedness 
was  to  be  paid  at  the  rate  of  $75  per  month 
may  be  disregarded,  and  we  still  have  an  al- 
legation and  finding  that  the  principal  obli- 
gor, in  writing,  promised  to  pay  the  balance 
of  the  indebtedness,  to  wit,  the  sum  of  $575.- 
69,  with  interest  at  6  per  cent,  per  annum, 
and  that  appellant,  in  writing,  guaranteed 
the  payment  of  the  same.  In  either  asi)ect 
of  the  case,  the  evidence  and  other  findings 
show  that  the  whole  of  such  balance  was 
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long  overdue  and  unpaid  when  the  action 
was  brought 

[2]  We  do  not  think  a  new  trial  should  be 
ordered  for  the  variance  complained  of,  es- 
pecially as  the  point  was  not  raised  in  the 
court  below,  either  upon  objection  to  evidence 
or  upon  a  motion  for  a  nonsuit  Eversdon  v. 
Mayhew,  85  Cal.  1,  21  Pac.  431,  24  Pac.  382. 

[3]  Appellant  also  urges  ttiat  the  finding 
that  appellant  guaranteed,  in  writing,  the 
payment  of  the  debt  is  not  supported  by  the 
evidence.  He  concedes  that  there  is  a  conflict 
in  the  evidence  upon  this  point,  but  urges  that 
the  finding  in  question  is  not  supported  by 
a  preponderance  of  evidence.  If  there  is  a 
substantial  conflict  in  the  evidence  upon  an 
iasne  of  fact,  this  court  will  not  disturb  the 
finding  of  the  trial  court,  because  it  may 
think  that  the  trial  court  has  not  decided  in 
accordance  with  the  preponderance  of  evi- 
dence. The  finding  in  question  is  supported 
by  the  positive  testimony  given  by  the  wit- 
ness Reld,  and,  although  such  testimony  was 
disputed  by  appellant  the  contention  of  ap- 
pellant that  the  finding  in  question  was  not 
supported  by  the  evidence  cannot  be  sus- 
tained. 

[4]  The  court  did  not  err  to  the  prejudice 
of  appellant  In  striking  out  an  answer  that 
he  gave  on  cross-examination,  as  follows, 
"I  am  positive  that  I  signed  no  paper  guar- 
anteeing any  claim  of  any  kind  on  tliat 
date";  for  in  other  answers  that  appellant 
made  to  other  questions  be  fully  and  clear- 
ly covered  the  same  matter. 

[5]  The  only  other  point  raised  by  appel- 
lant, to  wit,  that  the  judgment  is  not  support- 
ed by  the  findings,  cannot  be  raised  upon 
this  appeal,  tteing,  as  it  is,  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial. 
Hunter  v.  Milan,  133  Cal.  601,  65  Pac.  1079. 

The. order  Is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

(U  Cal.  App.  202) 

BRODERICK  v.  COCHRAN  et  al.    (Civ.  898.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Feb.  9,  1912.    Rehearine  Denied 
by  Supreme  Court  April  9,  1912.) 

1.  Judgment  (8  143*)— Excuse  fob  Default 
— Mistake  of  Attorney. 

Under  Code  Civ.  Proc.  $  473,  which  pro- 
vides that  the  court  may,  in  the  furtherance  of 
justice  and  on  proper  terms,  permit  the  cor- 
rection of  mistakes,  where  there  was  a  default 
judgment  after  the  liling  of  a  demurrer  within 
the  time  granted  a  defendant  to  answer,  the 
defendant's  attorney  believing  that  the  demur- 
rer satisfied  the  leave  granted,  setting  aside 
the  judgment  and  permitting  the  defendants  to 
answer  was  a  proper  exercise  of  the  court's 
discretion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  269-201 ;  Dec.  Dig.  §  143.*] 

2.  Judgment  (§  155*)— Excuse  fob  Default 
—  Mistake  of  Attobnet  —  Notice  Neces- 
SART— Affidavit, 

Though  a  notice  of  a  motion  to  set  aside 
a  default  and  judgment  did  not  state  that  the 


affidavit  of  one  of  the  defendants  would  be  used 
on  the  hearing,  where  a  copy  of  the  aflSdavit 
was  served  on  the  attorney  for  plaintiff,  to- 
gether with  the  notice  of  motion,  the  notice 
fiven  was  sufficient  under  Code  Civ.  Proc  i 
010,  which  provides  that  notices  in  writing 
must  state  the  time  a  motion  will  be  made,  the 
grounds,  and  the  papers  upon  which  it  is  to  be 
based. 

[E<d.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  SI  306,  307;  Dec  Dig.  f  155.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Frank  J.  Muran. 
ky,  Judge. 

Action  by  D.  J.  Broderick  against  Robert 
Cochran  and  another.  From  an  order  vacat- 
ing a  judgment  taken  for  plaintiff  by  de- 
fault, plaintiff  appeals.     Affirmed. 

Edward  J.  Lynch,  for  appellant  C.  D. 
Dom,  for  respondents. 

KERRIGAN,  J.  This  Is  an  appeal  by 
plaintiff  from  an  order  vacating  a  judgment 
taken  by  default 

The  complaint  in  the  case  was  filed  Feb- 
ruary 28, 1910.  March  1st  following  the  snni- 
mons  was  served  in  the  city  and  coiinty  of 
San  Francisco,  where  the  action  was  com- 
menced. Thereafter  the  defendants  were 
granted  by  the  cour'  up  to  and  including  the 
21st  of  March  within  which  to  answer.  On 
tills  date,  the  defendants  served  and  filed  a 
demurrer  to  the  complaint,  and  the  same  was 
placed  on  the  law  and  motion  calendar  for 
hearing  on  March  25th,  as  required  by  the 
rules  of  court  This  calendar  was  then  con- 
tinued by  the  court  to  April  1st  While  the 
demurrer  was  on  the  court  calendar  on  tills 
date,  it  was  not  on  the  official  printed  calen- 
dar; and  the  attorney  for  defendants,  sup- 
posing, therefore,  so  he  alleges  in  an  affida- 
vit filed  by  him,  that  the  demurrer  would 
not  be  heard,  failed  to  aiq[>ear  in  court 
Thereupon  the  attorney  for  the  plaintiff 
moved  the  court  to  strike  from  the  flies  the 
demurrer  of  the  defendants,  and  to  enter  judg- 
ment against  them  by  default  on  the  ground 
that  the  defendants'  time  to  answer  bad  ex- 
pired without  an  answer  having  been  filed  by 
either  of  them,  and  that  the  demurrer  had 
been  filed  after  the  time  allowed  by  law 
therefor.  This  motion  was  granted.  No  no- 
tice of  the  motion  was  given,  and  the  de- 
fendants knew  nothing  about  the  judgment 
of  default  against  them  until  April  6tb,  on 
which  day  their  counsel  prepared,  served, 
and  filed  all  the  papers  necessary  to  support 
a  motion  to  vacate  the  judgment  so  entered, 
and  noticed  the  same  for  hearing  on  the  8tb 
day  of  April.  The  affidavit  of  counsel  for 
defendants  shows  that  he  supposed  the  filing 
of  the  demurrer  "to  be  a  legal  and  proper 
answer  to  the  said  complaint";  that  he  "in- 
terpreted and  understood  the  said  order  ol 
the  court  to  give  the  defendants  10  daytf  to 
plead  after  the  lOtb  day  of  March,  1810,  and 
he  is  now  surprised  to  find  the  same  inter- 
preted to  mean  that  he  conld  only  answer 


■*For  other  cas«8  ne  suae  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am,  Dig.  Key  N«.  Series  *  Bep'r  Indexes 


Digitized  by 


Google 


CaL) 


NETO  ▼.  CONSTELHO  AMOR  DA  SOCTEDADB 


9T3 


and  could  not  demur  to  the  complaint."  Up- 
on the  showing  made,  the  court  ordered  the 
Judgment  set  aside  upon  the  payment  of 
costs. 

[1]  In  believing  that  he  might  demur  after 
having  taken  time,  by  order  of  the  court, 
to  answer  only,  counsel  for  defendants.  It 
Is  conceded  by  both  sides,  was  acting  undei 
a  misapprehension  as  to  a  proposition  of 
law.  Courts,  however,  under  the  provisions 
of  section  473,  Code  of  Civil  Procedure, 
may  relieve  parties  from  mistalces  as  to  the 
legal  efTect  of  acts  of  their  attorneys.  Doug- 
lass V.  Todd,  96  Cal.  655,  SI  Pac.  623,  31 
Am.  St.  Rep.  247;  Ward  v.  Oay,  82  Cal. 
602,  23  Pac.  60,  227;  Langford  v.  Langford, 
136  Cal.  507,  80  Pac.  235;  Gould  v.  StaOord, 
101  Cal.  34,  36  Pac.  429.  Here  it  is  not  dis- 
puted that  defendants'  attorney  believed  he 
had  a  right  to  interpose  a  demurrer  to  the 
complaint.  No  objection  appears  to  have 
been  made  by  the  attorney  for  the  plalntUI 
when  a  copy  of  the  demurrer  was  served 
upon  him;  he  gave  the  defendants  no  notice 
of  a  motion  to  strike  the  demurrer  from  the 
files;  the  motion  to  vacate  the  default  was 
promptly  made;  and,  as  it  is  manifest  that 
the  plain tifF  suffered  no  injury  In  the  prem- 
ises, It  would  seem  that  the  court,  in  setting 
aside  the  Judgment  and  permitting  the  de- 
fendants to  answer,  exercised  its  discretion 
In  accordance  with  the  soundest  principles 
of  Justice.  O'Brien  v.  Leach,  139  Cal.  222, 
72  Pac.  1004,  96  Am.  St  Rep.  105;  Melde 
V.  Reynolds,  129  Cal.  308,  61  Pac.  932. 

[2]  The  notice  of  motion  to  set  aside  the  de- 
fault does  not  state  that  the  affidavit  of 
Robert  Cochran,  one  of  the  defendants, 
would  be  used  on  the  hearing.  It  appears, 
however,  that  a  copy  of  that  affidavit  was 
served  on  the  attorney  for  the  plaintiff  along 
with  the  notice  of  motion.  He  was  there- 
fore apprised  that  this  affidavit  would  be 
relied  upon  at  the  hearing  of  the  proceeding, 
and  we  have  no  doubt  that  this  amounted  to 
a  substantial  compliance  with  the  provisions 
of  section  1010,  Code  of  Civil  Procedure. 
The  affidavit  of  the  attorney  for  the  defend- 
ants alone  contains  all  essential  facts  neces- 
sary to  sustain  the  order  of  the  court  here 
questioned. 

The  order  appealed  from  is  affirmed. 

We  concur:   LENNON,  P,  J;   HALIi,  J. 


(IS  Cal.  App.  234) 

NETO  V.  CONSBLHO  AMOR  DA  SOCIE- 
DADE  41  et  al.     (Civ.  879.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  15,  1912.  On  Petition  for  Re- 
hearing, March  15,  1912.  Rehearing  Denied 
-by  Supreme  Court  April  12,  1912.) 

1.    '^FVEFTriAI,    ASSOCIAHONB     (|    6*)     —    BT- 

Laws— Validitt. 

A  by-law  of  a  fraternal  beneficial  associa- 
tion, making  membership  in  a  rival  society  a 
groand  of  expulsion,  is  not  invalid,  since  the 


members  of  such  association  may  agree  to  b(> 
governed  by  such  rules  as  they  see  fit  to  adopt, 
so  far  as  not  immoral  or  contrary  to  public: 
policy  or  law. 

lEd,  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent  Dig.  |{  5,  6;  Dec  Dig.  | 
5.*] 

2.  Bektkfictal  AssociATiona  (J  7*)— KnowL- 

EDOK  OF  BT-IiAWB— PbBSUUPTIONS. 

A  member  of  a  fraternal  benefit  associa- 
tion is  presumed  to  know  the  conditions  of 
membersnip  as  contained  in  tlie  by-laws. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent  Dig.  ff  8,  11;  Dec.  Dig.  i 
7.*] 

3.  Beneficial  Absooiationb  ({  12*)— Msir- 

BEBSHIP— ReCOUBSE  TO  COUBTS. 

A  member  of  a  beneficial  association  mast 
exhaust  the  remedies  provided  by  the  constitu- 
tion and  by-laws  within  the  association,  as  by 
appeal,  etc.,  before  he  may  resort  to  the  courts 
to  retain  membership. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent  Dig.  {  21;  Dec.  Dig.  {  12.*] 

4.  Beneficial  Associations  (J  12*) — Meu- 

BEBSHIP— PSOTECTION  BY  COUBTB. 

The  rule  requiring  members  of  a  beneficial 
association  to  exhaust  their  remedies  within 
the  society  before  appealing  to  the  courts  does 
not  apply  where  it  has  violated  its  own  laws 
and  regulations,  so  as  to  arbitrarily  invade  the 
rights  of  members. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent  Dig.  {  21;  Dec.  Dig.  { 12.*] 

5.  Mandamus  (§  16*)— Defenses  —  FonLirr 
OF  Writ. 

Where  a  member  of  defendant  beneficial 
association  admitted,  when  charged  of  the  of- 
fense, that  she  belonged  to  another  association 
contrary  to  the  by-laws,  and  at  the  time  the 
present  suit  was  brought,  more  than  two  years 
after  her  expulsion,  testified  that  she  was  still 
a  member  of  such  other  society,  the  fact  that 
her  expulsion  may  have  been  irregular  would 
not  be  ground  for  issuing  a  writ  of  mandate  to 
compel  her  reinstatement,  since  the  writ  is  only 
issued  to  prevent  substantial  injury,  and  to  is- 
sue it  would  be  useless  because  such  member 
might  again  be  expelled  for  her  continued  vio- 
lation of  the  by-laws. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §S  19-22;   Dec  Dig.  i  16.*] 

Appeal  from  Superior  Court,  Mendocino 
County ;  J.  Q.  White,  Judge. 

Action  by  Maria  S.  Neto  against  Conselho 
Amor  Da  Socledade  41  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Louis  Gonsalves,  T.  J.  Weldon,  and  W.  D. 
L.  Held,  for  appellant  F.  L.  De  Freltas  and 
Langan  &  Meudenhall,  for  respondents. 

BURNETT,  J.  Respondent  Conselho  41 
is  a  social,  fraternal,  and  beneficial  organiza- 
tion composed  of  Portuguese  women.  Of  this 
appellant  became  a  member  on  the  15th  day 
of  September,  1901,  and  retained  her  mem- 
bership therein  until  January  20,  1907,  when 
she  was  expelled.  On  the  1st  of  July,  1906. 
appellant  became  a  member  and  the  president 
of  another  similar  organization  known  as  the 
n.  V.  p.  R.  c.  and  which,  for  the  sake  of 
brevity,  will  be  referred  to  hereafter  as  the 
U.  P.'s.  For  the  same  reason,  we  shall  desiir- 
nate  respondent  association  as  the  S.  P.'s. 


•For  other  case*  h«  same  topic  and  ■ection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indezea 
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In  July,  1901,  the  Supreme  Council  of  the 
S.  P.'b  adopted  a  resolution  reciting  that: 
"Whereas,  the  society  of  Portuguese  ladies 
known  by  the  Initials  U.  J.  P.  E.  C.  was 
organized  through  spite,"  etc.:  "Be  it  resolv- 
ed that  there  shall  not  be  admitted  into  this 
society  any  more  ladies  belonging  to  the 
former  society.  And  be  it  further  resolved 
that  no  member  of  this  society  shall  belong 
to  the  former  under  penalty  of  expulsion." 
With  some  elaboration  this  was  formally 
made  a  part  of  the  constitution  and  by-laws 
by  the  action  of  the  Grand  Council  of  the 
order  In  July,  1903.  When  the  local  society 
was  organized,  the  members  present,  includ- 
ing appellant,  were  informed  by  the  install- 
ing officer  that  It  was  a  law  of  the  order 
that  a  lady  belonging  to  the  S.  P.'s  could  not 
join  the  U.  P.'s  under  penalty  of  expulsion. 
In  appellant's  application  for  membership 
she  declared,  among  other  things,  that  she 
accepted  and  acknowledged  "that  the  state- 
ment of  the  laws  and  regulations  of  the 
society  constitute  an  express  condition  with- 
out which  I  shall  have  no  right  to  partici- 
pate or  enjoy  the  benefits  or  any  privileges 
of  same." 

[1]  That  such  a  regulation  is  not  opposed 
to  public  policy,  does  not  contravene  any  pro- 
vision of  law,  and  is  within  the  scope  of  the 
charter  provisions  of  the  organization  is  ijiot 
controverted  nor  does  it  admit  of  serious 
question.  Nor  will  any  one  dispute,  what  the 
authorities  hold,  that  individuals  who  form 
themselves  into  a  voluntary  association  may 
agree  to  be  governed  by  such  rules  as  they 
see  fit  to  adopt,  so  long  as  they  are  not  im- 
moral, contrary  to  public  policy  or  the  law 
of  the  land.  As  said  in  Lawson  v.  Hewell, 
118  Cal.  618,  50  Pac.  764,  49  Ij.  R.  A.  400, 
through  Mr.  Justice  Harrison:  "Individuals 
who  associate  themselves  in  a  voluntary  fra- 
ternal organization  may  prescribe  conditions 
upon  which  membership  In  the  organization 
may  be  acquired,  or  upon  which  it  may  con- 
tinue, and  may  also  prescribe  rules  of  con- 
duct for  themselves  during  their  membership, 
with  penalties  for  their  violation,  and  the 
tribunal  and  mode  in  which  the  offenses  shall 
be  determined  and  the  penalty  enforced. 
These  rules  constitute  their  agreement,  and, 
unless  they  contravene  some  law  of  the  land, 
are  regarded  In  the  same  light  as  the  terms 
of  any  other  contract." 

[2]  The  rule  is,  also,  that  a  member  Is  pre- 
sumbed  to  know  the  terms  of  membership 
and  the  conditions  under  which  he  may  re- 
tain his  connection  with  the  organization. 
It  may  be  observed,  though,  that  we  have 
here,  in  addition,  evidence  of  the  positive 
knowledge  by  appellant  of  the  inhibition  as 
to  membership  in  the  other  order. 

Some  time  in  July,  1906,  appellant  proffer- 
ed her  dues  for  membership  in  the  S.  P.'s; 
but  they  were  rejected  on  the  ground  that 
she  belonged  to  the  U.  P.'s,  the  president 
telling  her  that  if  she  wanted  to  belong  to 


the  former  order  she  must  leave  the  latter, 
but  appellant  said  she  would  not,  that  she 
belonged  to  both,  and  always  would.  There- 
after, on  September  16,  1906,  written  charges 
were  preferred  against  her  In  which  her 
membership  in  the  proscribed  order  was  al- 
leged, and  a  committee  of  investigation  and 
trial  was  thereupon  appointed  in  accordance 
with  the  rules  of  the  association.  She  was 
served  with  a  copy  of  the  charges  and  noti- 
fied of  the  time,  September  17th,  set  for  the 
hearing  by  the  committee.  She  appeared 
at  the  time  and  place  designated  in  the 
notice,  and,  upon  the  charges  being  read  to 
her,  she  replied:  "I  belong  to  the  U.  P.  P. 
E.  C,  and  I  will  give  my  decision  as  the  con- 
stitution demands."  The  committee  Informed 
the  accused  that  if  she  desired  further  time 
to  make  further  defense  if  would  be  granted 
her.  The  further  hearing  was  thereupon  con- 
tinued till  September  20th,  and  the  accused 
did  not  appear.  At  this  last  meeting  it  is  at 
least  questionable  whether  a  quorum  of  the 
committee  was  present;  but  this  seems  en- 
tirely immaterial,  as  It  was  simply  for  the 
purpose  of  affording  appellant  a  chance  to 
offer  any  explanation  of  her  admitted  con- 
duct. She  declined  to  take  advantage  of  the 
opportunity.  Her  statement  to  the  commit- 
tee amounted  virtually  to  a  plea  of  guilty  to 
the  charge.  Manifestly  no  further  evidence 
was  required,  and  the  committee  reported 
the  proceedings  to  the  council,  and,  upon  a 
unanimous  vote,  appellant  was  expelled,  as 
aforesaid.  According  to  the  by-laws,  the  ac- 
cused was  allowed  one  month  to  present  fur- 
ther evidence  to  the  council  to  refute  the 
report  of  the  committee,  and  she  bad  the 
privilege  also  within  one  month  of  appealing 
from  the  judgment  of  expulsion  to  the  su- 
preme president  or  to  the  Supreme  Council. 
She  took  no  step  in  either  direction,  but, 
more  than  two  years  after  she  was  expelled, 
she  filed  her  petition  for  a  writ  of  mandate 
for  restoration  to  membership.  This  was 
denied,  and  hence  the  appeal.  Some  objec- 
tions are  made  to  the  proceedings  of  the  com- 
mittee ;  but  we  deem  it  unnecessary  to  notice 
them  in  detail.  They  have,  however,  not 
escaped  our  attention.  The  trial  was  some- 
what less  formal  than  we  might  expect  in  a 
court  of  justice,  but  no  substantial  right  of 
appellant  was  invaded.  Every  step  was  tak- 
en that  is  required  by  the  laws  of  the  order. 
Indeed,  If  everything  had  been  done  exactly 
as  advocated  by  appellant,  the  result  must 
have  been  the  same,  because  there  is  no 
kind  of  pretense  that  she  was  not  guilty  of 
the  charge.  Even  in  her  testimony  taken  at 
the  trial  In  May,  1909,  she  said:  "The  Men- 
docino Council  U.  P.  P.  E.  C.  was  organized 
the  first  Sunday  of  July,  1906,  with  19  mem- 
bers, and  I  was  elected  president."  She 
further .  declared  that,  when  she  appeared 
before  the  committee  as  aforesaid  and  was 
asked  if  she  belonged  to  the  U.  P.  P.  E.  C. 
she  answered,  "Yes,  and  I  am  still  a  mem- 
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ber  of  the  XT.  P.  P.  E.  C,  and  hare  been  since 
I  first  joined."  The  whole  proceeding,  In 
fact,  shows  that  there  was  no  controversy 
as  to  ber  membership  In  the  U.  P.'s,  or  that 
she  Intended  to  continue  as  such.  Her  at- 
tempted Justification  at  the  trial  was  that 
when  she  Joined  the  U.  P.'s  she  accepted  the 
law  to  be  as  contained  in  the  1900  edition  of 
the  constitution  of  the  S.  P.'s  given  her  by 
the  organizer  of  the  local  council.  This  did 
not  contain  the  provision  in  question,  since 
the  amendment  was  adopted,  as  we  have 
seen,  In  July,  1901.  Her  mistaken  view  of 
the  law  cannot  affect,  of  course,  the  Judg- 
ment of  expulsion. 

[3]  Again,  since  she  was  regularly  tried 
according  to  the  regulations  of  the  order, 
she  should  have  "exhausted  the  remedies  pre- 
scribed by  the  constitution  and  by-laws  of 
said  defendant  relative  to  her  alleged  expul- 
sion." She  alleged  in  her  complaint  that  she 
had  done  so,  but  this  is  directly  opposed  to 
the  evidence. 

In  Levy  t.  Magnolia  Lodge,  1.  O.  O.  F., 
110  Cal.  307,  42  Pac.  890,  it  is  said:  "Tet 
the  fact  that  the  laws  of  the  lodge  provided 
a  remedy  for  the  grievance  complained  of, 
which  he  had  not  pursued  and  exhausted, 
would  have  been  a  perfect  defense  to  his 
action  in  any  state  court  (Oltlng  cases.) 
On  the  same  principle  courts  of  equity  de- 
cline to  Interfere  with  voluntary  benevolent 
associations  so  long  as  the  means  of  relief 
provided  by  the  society  Itself  have  not  been 
availed  of  and  exhausted.  Lafond  v.  Deems, 
81  N.  Y.  507;  Dolan  v.  Court  of  Good  Samar- 
itan, 128  Mass.  437;  Chamberlain  t.  Lincoln, 
129  Mass.  70." 

In  Lawson  v.  Hewell,  118  Cal.  613,  SO  Pac. 
763,  49  L.  R.  A.  400,  also,  it  is  declared: 
"The  proceedings  against  the  plaintlfT  are 
shown  by  the  complaint  to  have  been  taken 
In  strict  accordance  with  the  mles  of  the 
order.  He  has  received  notice  of  the  bearing, 
and  he  has  shown  no  facts  which  authorize 
the  conclusion  that  he  will  not  receive  a  fair 
and  impartial  hearing.  From  the  decision 
at  that  hearing  he  can  seek  redress  by  an 
appeal  to  the  Grand  Chapter.  So  long  as  be 
lias  this  right  of  redress  within  the  order, 
be  has  no  right  to  Invoke  the  aid  of  the 
courts." 

[4]  This  rule  it  may  be  said,  does  not 
apply  where  the  order  has  violated  its  own 
laws  and  regulations  and  has  arbitrarily  in- 
vaded private  rights,  as  was  the  case  in 
Schou  V.  Sotoyome  Tribe,  140  Cal.  264,  73 
Pac.  996,  where  it  was  Justly  held  that: 
"Although,  as  a  general  rule,  one  who  has 
become  a  member  of  a  benevolent  order  Is 
not  entitled  to  appeal  to  the  courts  for  re- 
dress until  after  he  has  adopted  the  lawful 
procedure  and  exhausted  the  lawful  rem- 
edies prescribed  by  the  constitution  and  by- 
laws of  the  order,  yet  where  sick  benefits 
were  sought  on  behalf  of  an  Insane  member 


by  his  wife  as  guardian  of  his  person  and 
estate,  and  the  order  violated  its  own  laws 
In  not  giving  her  any  notice  or  opportu- 
nity to  produce  testimony  in  behalf  of  her 
husband  for  an  adverse  decision  against 
him  In  the  order,  and  on  appeal  to  the 
great  council,  the  court  has  jurisdiction 
to  hear  and  determine  the  merits  of  the 
controversy."  Here  as  we  have  seen,  the 
charges  were  preferred,  notice  given,  hear- 
ing had,  report  made  by  the  committee, 
and  expulsion  adjudged  substantially  In  ac- 
cordance with  the  rules  of  the  order.  If  we 
admit  tbiit  there  was  any  informality  in  the 
proceeding,  it  does  not  carry  us  beyond  the 
conclusion  that  appellant  should  have  pur- 
sued the  remedies  provided  by  the  regula- 
tions of  the  society. 

[5]  Again,  the  trial  court  would  be  justi- 
fied In  taklng.thls  view  of  the  situation:  The 
remedy  sought  by  appellant  Is  equitable  in 
its  nature.  It  presupposes  a  wrong  to  be 
redressed,  a  right  to  be  restored.  Its  invo- 
cation is  based  upon  the  assumption  that 
appellant  Is  entitled  to  the  privileges  of 
which  she  has  been  despoiled,  that  she  has 
not  forfeited  her  claims  to  membership  in 
the  order,  and  that  Justice  and  reason  re- 
quire her  restoration  to  her  former  status. 
The  proof,  however,  upon  which  was  predi- 
cated the  demand  for  the  issuance  of  this 
extraordinary  equitable  remedy,  discloses  the 
fact  that  appellant  admitted  before  the  com- 
mittee that  she  was  guilty  fit  the  offense 
charged,  and  at  the  time  of  the  trial  herein — 
more  than  two  years  after  her  expulsion — 
as  we  have  seen,  she  declared  under  oath 
that  she  was  still  a  member  of  the  other 
society,  thereby  revealing  her  continued  vio- 
lation of  the  by-law  In  question.  Her  posi- 
tion, then,  before  the  court  assumed  the  at- 
titude of  one  seeking  the  annulment  of  an 
irregular  expulsion  in  order  that  she  might 
be  regularly  expelled.  The  writ  of  mandate 
should  not  be  issued  for  such  a  vain  and 
nugatory  purpose.  It  is  not  issued  on  mere 
technical  grounds.  Its  design  Is  to  do  sub- 
stantial Justice  and  prevent  substantial  in- 
Jury.  State  ex  rel.  Young  v.  Temp.  Beny. 
Ass'n,  42  Mo.  App.  48S;  Burton  v.  St  Oeofge 
Society,  28  Mich.  261. 

Some  other  considerations  are  discussed 
by  counsel,  but  we  can  see  no  substantial 
merit  in  the  appeal,  and  the  Judgment  is 
therefore  aflirmed. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 

On  Petition  for  Rehearing. 

BURNETT,  J.  In  her  petition  for  rehear- 
ing appellant  calls  attention  to  the  fact  that, 
contrary  to  a  recital  in  the  opinion  hereto- 
fore filed  herein,  it  was  expressly  admitted 
by  respondents  at  the  trial  of  this  action 
that  the  charges  preferred  against  her  were 
not  read  to  appellant  by  the  investigating 
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committee.  The  statement  In  the  opinion 
was  based  upon  the  recitals  In  the  minutes 
of  the  council  containing  the  report  of  the 
committee.  These  minutes  were  admitted  In 
evidence,  and  It  appears  therein  that  "a 
copy  of  the  charges  was  duly  served  on  the 
accused  sister,  and  she  with  the  committee 
met  at  the  city  of  Mendocino,  county  of  Men- 
docino, state  of  California,  on  the  17th  day 
of  September,  1906.  The  charges  were  then 
read  to  the  accused  sister  by  a  member  of 
the  committee,"  etc.  But  the  matter  seems 
to  be  entirely  Immaterial,  as  she  had  been 
served  with  a  copy  of  the  charges,  and  there 
is  no  contention  that  she  was  not  fully  in- 
formed of  the  nature  of  the  accusation  or 
that  the  laws  of  the  order  required  the 
charges  to  be  read  to  her  by  the  committee. 

Appellant  makes  a  distinction  between  be- 
ing a  member  and  p&raisting  in  being  a  mem- 
ber of  the  proscribed  order.  However,  since 
she  admitted  she  was  a  tnember  of  the  U. 
P.'s  and  manifested  no  inclination  or  purpose 
to  glv&  up  her  membership  therein,  it  seems 
reasonable  to  conclude  that  she  intended  to 
"persevere"  In  said  connection.  It  may  be 
remarked,  also,  that  the  record  shows  that, 
some  time  before  the  charges  were  preferred 
against  her,  she  attended  a  meeting  of  the 
S.  P.'s,  and  tendered  her  dues  to  the  secre- 
tary, who  refused  to  accept  them  on  the 
ground  that  appellant  had  Joined  the  XT.  P.'s. 
The  president  told  her  "if  she  belonged  to 
ours  she  must  leave  the  other,"  and  she  said: 
"I  won't;  I  belong  to  the  two,  and  I  always 
will."  While  this  evidence  was  not  taken  by 
the  committee  at  the  investigation,  it  illus- 
trates the  attitude  of  appellant  during  the 
entire  period  covered  by  the  trial  before  the 
superior  court. 

If,  as  contended  by  appellant,  her  answer 
to  the  committee  should  be  construed  as  ex- 
pressing a  purpose  "to  conform  to  the  laws 
of  defendant  society  in  30  days,"  it  would 
be  difficult  to  explain  why  she  made  no 
attempt  to  do  so.  The  by-laws  provided 
that:  "To  the  report  of  the  committee  the 
accused  can  present  her  further  evidence 
and  refutation  within  a  month;  and  the 
council  shall  say  if  the  committee  erred  or 
not,  shall  submit  the  .case  to  the  same  or 
another  committee  or  shall  proceed  anew 
with  the  trial."  She  did  not  avail  herself 
of  this  privilege  nor  appeal  In  any  way  to 
the  constituted  authorities  of  the  order. 

It  capnot  be  said  that  hasty  action  was 
taken  by  the  council,  as  appellant  was  not 
expelled  till  more  than  three  months  after 
the  report  of  the  committee  was  made.  And 
while,  as  already  stated,  the  proceedings  in 
a  few  particulars  were  somewhat  Inartificial, 
no  substantial  right  of  appellant  seems  to 
have  been  Invaded,  and  we  think  the  court 
was  Justified  in  denying  the  writ 

The  specific  points  made  by'  appellant  have 
been  examined ;   but  as  we  view  the  matter. 


no  sufficient  reason  has  been  presented  for 
a  rehearing  of  the  case.  The  petition  Is 
therefore  denied. 

We  concur:    CHIPMAN,  P.  J.;    HART,  J. 


(Ig  Cal.    App.  ISO) 

SILVERSTON  v.  MERCANTILE  TRUST  CO. 

et  al.     (Civ.  887.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  8,  1912.) 

1.  Stipulations  (S  3*)— Pbopbieit. 

The  parties  to  a  subsequent  action  may 
stipulate  aa  to  the  material  contents  of  a  for- 
mer judgment  which  is  sought  to  be  invoked  a* 
a  bar. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  f  2;   Dec  Dig.  f  3.*] 

2.  Appeal  and  Ebbob  (8  934*)  —  Pbesump- 

IIONS— SUPPOBT  OF  JVOQitKHt. 

Where,  in  partition  in  which  defendant 
claimed  that  the  property  was  held  in  trust  by 
it,  the  record  shows  that  a  prior  action  was 
brought  against  plaintiff  herein  and  others  for 
the  appointment  of  a  trustee  .by  the  court  ia 
the  place  of  a  deceased  trustee,  which  was  con- 
tested by  plaintiff,  but  does  not  show  the 
grounds  of  the  contest,  or  contain  all  of  the 
findings  on  such  action,  it  will  be  presumed,  in 
support  of  the  judgment  below  for  defendant, 
that  one  of  the  grounds  of  contest  was  the  in- 
validity of  the  trust,  and  that  it  was  held  valid. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3777-3781;  Dec.  Dig.  | 
934.*] 

3.  Judgment  (J  725*)  —  Conclusiveness  — 
Mattbbs  Concluded. 

Under  the  direct  provisions  of  Code  Civ. 
Proc.  §  1911,  a  former  judgment  works  an  es- 
toppel as  to  matters  which  are  necessarily  in- 
volved in  the  former  suit,  or  necessary  thereto, 
as  well  as  matters  appearing  on  the  face  of 
the  judgment  to  have  been  adjudicated. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1255;   Dec.  Dig.  $  725.*] 

4.  Judgment  (8  725*)— Res  Judicata— Mat- 
ters Concluded. 

The  validity  of  the  trust  was  necessarily 
involved  in  an  action  for  the  appointment  of  a 
trustee  and  for  an  accounting  and  distribution, 
though  its  validity  may  not  have  been  specific- 
ally questioned,  so  that  a  judgment  therein, 
appointing  the  trustee,  is  res  judicata  of  the 
validity  of  the  trust  in  a  subsequent  action  be- 
tween the  same  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  1255;   Dec.  Dig.  8  725.*] 

5.  Evidence  (8  82*)  —  Pbesumptions  —  Peb- 
robmance  of  official  dutt. 

It  is  presumed  that  the  court  was  satisfied 
of  the  legality  of  a  trust  before  appointing  a 
trustee,  since  it  was  its  duty  to  ascertain  tiiat 
fact  before  maldng  the  appointment 

[Ed.  Note. — For  other  cases,  see  Ehridence, 
Cent.  Dig.  8  341;  Dec.  Dig.  8  82.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;~  J.  M.  Seawell, 
Judge. 

Action  b.v  Eleanor  Sophia  Silverston 
against  the  Mercantile  Trust  Company  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

Hillyer,  Stringham  &  O'Brien,  for  appel- 
lant.   Piatt  &  Bayne,  for  respondents. 


•For  other  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  ft  Am.  Dl£.  Key  No.  Series  &  Rep'r  Indexes 
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BURNETT,  X  The  action  ia  in  partition. 
Appellant  states  that  "there  Is  practically 
DO  controversy  as  to  the  facts."  The  amend- 
ed complaint  alleges  that  plaintiff  and  de- 
fendant Mary  Gray  Tobin  are  the  owners  as 
tenants  in  common  of  certain  i)ersonal  prop- 
erty consisting  of  notes  and  bonds ;  that  the 
Mercantile  Trust  Company  of  San  Francisco 
claims  some  interest  adversely  to  plaintiff, 
but  that  it  is  without  right.  The  answer 
denies  that  plaintiff  and  said  defendant  are 
the  owners  or  tenants  In  common  or  other- 
wise of  the  property,  and  admits  that  the 
said  Mercantile  Trust  Company  claims  an  in- 
terest in  the  property  adverse  to  plaintiff, 
but  denies  that  such  claim  is  without  right. 
It  is  alleged  in  the  answer  that  the  property 
is  held  in  trust  by  said  company  as  follows: 
That,  on  the  15th  day  of  August,  1893,  the 
plaintiff,  defendant  Mary  Gray  Tobln,  and 
Edwin  R.  Dimond,  together  with  their  fath- 
er, W.  H.  Dimond,  entered  into  an  agree- 
ment with  Horace  G.  Piatt,  which  is  set 
forth  as  Exhibit  A,  according  to  the  terms 
of  which  said  Piatt  was  to  receive  certain 
real  and  i)er8onal  property  belonging  to  W. 
H.  Dimdnd  and  to  his  three  children  in  trust 
for  said  children  during  the  term  of  their 
lives,  applying  the  Income  to  their  use  and 
support,  and  to  "give  and  convey"  one-third 
of  said  property  to  E.  R.  Dimond  upon  the 
death  of  said  W.  H.  Dimond,  and,  upon  the 
death  of  either  of  the  daughters,  "to  give 
and  convey"  one-half  of  the  remaining  two- 
thirds  to  the  devisees  and  legatees  or  heirs 
of  the  one  so  dying.  On  August  16,  1893, 
another  agreement  was  made,  whereby  W. 
H.  Dimond  succeeded  Horace  G.  Piatt  as 
trustee  under  the  same  trust;  that  said  W. 
H.  Dimond  died  on  or  about  the  18th  day  of 
June,  1896,  without  having  appointed  his 
successor  in  said  trust,  either  by  will  or 
deed ;  that  thereafter  Edwin  R.  Dimond  and 
the  Union  Trust  Company  of  San  Francisco, 
as  executors  of  the  last  will  and  testament 
of  said  W.  H.  Dimond,  brought  an  action  In 
the  superior  court  in  and  for  the  county  of 
San  Francisco  against  plaintiff  herein,  her 
husband,  Paul  R.  Jarboe,  Mary  Gray  Tobin, 
and  her  husband,  Joseph  S.  Tobin;  that 
in  the  complaint  therein  the  execution  of 
said  deed  of  trust,  referred  to  as  Exhibit  A, 
and  also  the  execution  of  the  deed  of  trust 
from  said  Piatt  to  W.  H.  Dimond,  and  also 
the  death  of  said  Dimond,  without  having 
appointed  a  successor,  were  alleged  and  set 
forth,  and  the  prayer  was  that  the  court  ai>- 
point  8  successor  in  said  trust  to  said  W.  H. 
Dimond,  and  that  the  plaintiffs,  as  said  exec- 
utors, be  authorized  to  turn  over  to  said 
trustee  so  appointed  by  the  court  the  prop- 
erty set  forth  in  said  deeds  of  trust;  "that 
Eleanor  Sophie  Jarboe  [the  plaintiff  herein] 
appeared  in  said  action  and  contested  the 
same;  that  said  action  was  tried  upon  its 
merits;  that  the  court  filed  its  findings  of 
fact  and  conclusions  of  law,  and  found  that 
all  the  allegations  of  the  complaint  were 
122  P.-<S2 


true,  and  that  a  judgment  and  decree  sfaonicl 
be  entered,  adjudging  that  said  W.  H.  Di- 
mond was  the  trustee  under  said  trust,  and 
that  Horace  G.  Piatt  and  B.  P.  Oliver  should 
be  appointed  trustees  in  place  of  said  W<  H. 
Dimond,  deceased,  with  all  the  powers,  du- 
ties, liabilities,  and  obligations  set  forth  in 
said  trust  as  incumbent  upon  and  belonging 
to  the  trustee  under  said  trust,  and  thereup- 
on the  court  duly  made,  gave,  and  entered 
its  judgment  and  decree,  appointing  Horace 
G.  Piatt  and  B.  P.  Oliver  trustees  in  the 
place  and  stead  of  W.  H.  Dimond,  deceased, 
as  trustees  under  said  trust,  with  all  the 
powers,  duties,  liabilities,  and  obligations  set 
forth  in  said  trust  as  incumbent  upon  and 
belonging  to  the  trustee  under  said  trust;" 
that  they  accepted  the  trust  and  so  entered 
uRpn  the  discharge  of  their  duties ;  tliat  cer- 
tain other  actions  were  brought.  In  which 
plaintiff  herein  was  a  party,  relating  to  this 
trust  property,  that  they  were  contested  by 
plaintiff  herein  and  tried  upon  their  merits, 
and  judgment  rendered  therein.  The  answer 
further  alleges  that  the  action  is  barred  by 
the  laches  of  plaintiff  and  by  the  provisions 
of  section  843  of  the  Code  of  Civil  Proce- 
dure. Furthermore,  it  is  averred  that  "the 
same  cause  of  action  at  Issue  in  this  action, 
to  wit,  the  validity  of  said  trust  above  set 
forth,  was  duly  adjudged  and  decided  in  said 
three  actions  above  mentioned  and  set  forth, 
to  wit,  said  action  brought  by  said  executors 
of  the  will  of  W.  H.  Dimond,  and  said  action 
brought  by  this  plaintiff  and  others  against 
said  trustees  and  executors  of  the  will  of  W. 
H'.  Dimond,  deceased,  and  said  action,  above 
set  forth,  brought  by  said  trustees  against 
this  plaintiff  and  others;  that  this  plaintiff 
appeared  in  each  of  said  actions  and  con- 
tested the  same;  tliat  said  tliree  actions 
were  beard  and  decided  upon  their  merits; 
and  that  in  each  of  said  three  actions  the 
trust  herein  set  forth  was  in  issue,  and  was 
adjudged  and  decided  to  be  valid." 

The  judgment  roll  in  one  of  these  actions. 
No.  24,203,  entitled  Edwin  R.  pimond  and 
Union  Trust  Company,  etc.,  v.  Eleanor  So- 
phia Jarboe  and  Others,  "and  also  the  judg- 
ment roll  In  No.  24,202,  enatled  Horace  G. 
Piatt  and  B.  P.  Oliver,  as  Trustees,  v.  Elea- 
nor Sophia  Jarboe,  and  Others,"  were  re- 
ceived in  evidence.  It  is  stipulated  by  the 
parties  hereto,  as  stated  by  appellant,  that 
the  statements  appearing  in  the  answer  to 
the  amended  complaint  as  to  the  contents  of 
the  record  in  the  two  actions  just  mentioned 
are  substantially  correct  statements  of  the 
contents  of  the  said  judgment  rolls,  and  are 
sufficiently  detailed  for  the  purposes  of  this 
appeal.  From  said  statement,  it  appears 
specifically  that  In  the  first  above  mention- 
ed case  the  court  found,  among  other  things. 
as  hereinbefore  stated,  that  "Horace  G.  Piatt 
and  B.  P.  Oliver  should  be  appointed  trus- 
tees in  place  of  said  W.  H.  Dimond,  deceas- 
ed, with  all  the  powers,  duties,  liabilities. 
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and  obligations  set  forth  in  said  trust  as  In- 
cumbent upon  and  belonging  to  the  trustees 
under  said  trust,  and  that  said  parties,  un- 
der and  by  virtue  of  said  Judgment  and  de- 
■cree;  accepted  said  trust  and  entered  upon 
tl»e  discharge  of  their  duties  as  such  trustees 
under  said  trust,  as  successors  to  said  W.  B. 
Dimond,  with  all  the  rights,  powers,  duties, 
and  estate  held  or  enjoyed  by  said  W.  H. 
Dimond  as  such  trustee,  as  aforesaid."  In 
the  second  of  these  cases,  the  court  found  all 
the  allegations  of  the  complaint  to  be  true, 
which  included  the  averment  of  the  Institu- 
tion of  an  action  by  said  Eleanor  Sophia 
Jarboe,  Paul  R.  Jarboe,  Mary  Gray  Tobin, 
and  Joseph  S.  Tobin  against  Horace  O.  Piatt 
and  B..P.  Oliver,  as  trustees,  and  the  Union 
Trust  Company  of  San  Francisco,  as  execu- 
tor, of  the  last  will  of  decedent,  and  tbe 
rendering  of  a  judgment  therein,  adjudging 
and  decreeing  what  part  of  tbe  money  in  the 
hands  of  the  defendants  constituted  a  por- 
tion of  the  principal  sum  of  said  trust  prop- 
erty, and  what  part  constituted  the  income 
of  said  trust  property  collected  by  said  W. 
H.  Dimond,  and  directing  the  distribution  of 
these  funds  tn  accordance  with  tbe  terms  of 
said  trust;  one-fourth  of  the  income  fund 
being  distributed  to  said  Eleanor  Sophia 
Jarboe.  It  was  further  alleged  In  tbe  com- 
plaint that  said  action  was  heard  and  de- 
cided upon  its  merits;  that  the  court  found 
all  of  the  allegations  of  the  complaint  there- 
in to  be  true,  and  that  the  accounb  of  said 
trustees  was  correct  as  set  forth  in  the  com- 
plaint, and  that  all  of  the  acts  of  the  trus- 
tees,- as  set  forth  In  tbe  complaint,  were  done 
within  the  line  of  their  duty  as  such  trus- 
tees, and  that  the  court  found,  as  a  conclu- 
sion of  law,  that  said  account  should  be  set- 
tled and  allowed  as  presented,  and  that  the 
resignation  of  said  Horace  G.  Piatt  be  ac- 
cepted; and  that  he  be  discharged  from  all 
further  liability  under  said  trust,  and  that  B. 
P.  Oliver  be  adjudged  to  be  the  sole  and  sur- 
viving trustee  under  said  trust,  and  that  a 
decree  was  entered  accordingly. 

It  thus  appears  that  an  action  was  brought 
by  appellant  herself,  in  connection  with  oth- 
ers, for  the  purpose  of  enforcing  the  particu- 
lar trust  by  compelling  the  division  of  some 
•$22,000  recovered  from  the  executors  of  the 
estate  of  said  W.  H.  Dimond,  deceased,  as  a 
part  of  the  trust  estate,  and  that  the  money 
was  actually  divided  and  distributed  accord- 
ing to  tbe  terms  of  said  trust.  It  Is  declar- 
ed by  respondent  that  "it  would  be  difficult, 
indeed,  to  show  more  clearly  than  has  been 
here  done  that  the  existence  of  this  trust 
bad  been  directly  Involved  in  the  litigation 
above  referred  to,  and  its  validity  adjudicat- 
ed and  established."  Further,  it  is  argued 
that,  since  it  appears  that  appellant  contest- 
ed eacb  of  tbe  actions  whose  judgment  rolls 
were  introduced  herein  in  evidence,  and  the 
particular  grounds  of  her  contest  are  not  set 
forth,  we  must  assume  that  one  of  the  grounds 
was  that  such  trust  was  invalid.    It  la  claim- 


ed that  this  follows  from  the  presumption 
that  we  must  indulge  in  fiiTor  of  tbe  Judg- 
ment of  a  court  of  general  Jurisdiction;  that 
the  burden,  in  other  words,  is  upon  appel- 
lant to  show  that  said  contest  did  not  in 
fact  involve  directly  the  determination  of 
the  validity  of  said  trust.  The  familiar  doc- 
trine Is  invoked,  as  stated  in  Bliss  v.  Sneatta, 
119  Cal.  526,  51  Pac.  848,  that,  "when  a 
judgment  of  the  trial  court  is  brought  here 
for  review.  It  Is  incumbent  upon  the  appel- 
lant affirmatively  to  show  some  reversible  er- 
ror committed  by  that  court  If  the  appeal 
Is  presented  upon  the  Judgment  roll,  the  er- 
ror must  appear  on  the  face  of  tbe  record. 
Not  only  will  error  never  be  presumed,  but 
every  presumption  will  be  Indulged  in  favor 
of  upholding  the  Judgment" 

On  the  other  hand,  it  Is  the  contention  of 
appellant  that  estoppel  upon  a  different 
cause  of  action  only  extends  to  matters  actu- 
ally litigated  and  determined,  and  not  to 
questions  Involved  and  defenses  wMch  might 
have  been,  but  were  not,  made.  And  that  it 
must  appear  from  the  record  affirmatively 
that  such  question  was  raised  and  litigated, 
in  order  to  preclude  the  losing  party  from 
contending  to  the  contrary  in  another  suit 
As  authority  for  this  position,  the  principal 
cases  cited  are:  Cromwell  v.  County  of  Sac- 
ramento, 94  U.  S.  351,  24  L.  Ed.  195;  Free- 
man v.  Bamum,  131  Cal.  387,  63  Pac.  391, 
82  Am.  St  Rep.  355;  Ephraim  v.  Pacific 
Bank,  136  Cal.  646,  69  Pac  436.  In  the  first, 
the  question  was  whether  or  not  the  Talldlty 
of  certain  bonds  or  coupons  could  beattadced, 
the  claim  being  that  the  plaintiff  was  barred 
by  the  judgment  in  an  action  brought  by  the 
plaintiff  on  earlier  maturing  coupons  on  tbe 
same  bonds,  and  the  court,  through  Mr.  Jus- 
tice Field,  said:  "The  language,  therefore, 
which  is  so  often  used,  that  a  judgment  es- 
tops, not.  only  as  to  every  ground  of  recovery 
or  defense  actually  presented  in  the  action, 
but  also  as  to  every  other  ground  which 
might  have  been  presented,  is  strictly  ac- 
curate, when  applied  to  the  demand  or  claim 
in  controversy.  Such  demand  or  claim,  hav- 
ing passed  into  Judgment  cannot  again  be 
brought  into  litigation  between  tbe  parties 
in  proceedings  at  law  upon  any  ground  what- 
ever. But,  where  the  second  action  between 
tbe  same  parties  is  upon  a  different  claim  or 
demand,  the  judgment  in  the  prior  action 
ox)erates  as  an  estoppel  only  as  to  those  mat- 
ters in  issue  or  points  controverted,  upon  the 
determination  of  which  tbe  finding  or  ver- 
dict was  rendered.  In  all  cases,  therefore, 
where  it  is  sought  to  apply  the  estoppel  of  a 
Judgment  rendered  upon  one  cause  of  action, 
the  inquiry  must  always  be  as  to  the  point 
or  question  actually  litigated  and  determin- 
ed in  the  original  action,  not  what  might 
have  been  thus  litigated  and  determined. 
*  *  *  On  principle,  a  point,  not  in  litiga- 
tion in  one  action,  cannot  be  received  as  con- 
clusively settled  in  any  siibsequent  action  np- 
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on  a  different  cause,  because  it  might  have 
been  determined  In  the  first  action." 

In  ttie  Freeman  Case,  supra,  the  said  opin- 
ion of  Judge  Field  Is  cited  with  approval,  and 
it  is  held  that  this  rule  "applies  to  the  ques- 
tion as  to  the  constitiouality  of  subdivision 
:i6  of  section  25  of  the  county  government  act 
of  1893  [St.  1898,  p.  346].  It  is  true  that  mat- 
ter was  necessarily  involved,  and  must  have 
l>een  determined  before  judgment  could  have 
been  entered  in  the  former  suit  But  it  does 
not  appear  from  the  record  that  such  ques- 
tion was  raised  and  litigated.  This  being  a 
different  action  upon  a  different  cause  of 
action,  the  defendant  is  not  estopped  from 
raising  the  objection." 

In  Ephraim  v.  Pacific  Bank,  supra,  the 
judgment  was  held  not  to  constitute  an  es- 
toppel, for  the  reason  that  the  issue  raised 
in  the  second  action  was  not  a  material  is- 
sue raised  In  the  first  action,  and  was  not 
necessarily  Involved  in  the  determination  of 
the  first  trial,  as  appears  from  the  following 
quotation  from  the  decision:  "The  defend- 
ants [in  the  first  action],  without  any  just 
reason,  set  up  the  contract  or  agreement  as 
herein  alleged,  but  being  outside  the  i»sue», 
and  not  passed  upon  by  the  court  below,  it 
is  not  res  judicata.  The  elementary  rule  In 
this  class  of  cases  is  stated  in  section  1911 
of  the  Code  wf  Civil  Procedure:  'That  only 
is  deemed  to  have  been  adjudged  in  a  former 
judgment  which  appears  upon  its  face  to 
liave  been  so  adjudged,  or  which  was  actual- 
ly and  necessarily  included  therein  or  neces- 
sary thereto.'  It  is  evident  that  the  liability 
of  defendants  does  not  appear  to  have  been 
adjudged  upon  the  face  of  the  decree  settling 
the  account;  nor  was  their  liability  actual- 
ly or  necessarily  Included  therein." 

[1]  But,  accepting  appellant's  view  of  the 
law  of  estoppel  as  applied  to  judgments,  sup- 
ported. It  may  be  said,  as  that  view  is  by 
the  Freeman  Case,  supra,  that  a  judgment 
is  conclusive  only  as  to  the  material  mat- 
ters which  appear  on  the  face  of  the  record 
to  have  been  actually  determined,  still  it 
does  not  follow  that  this  particular  finding 
of  the  lower  court  lacks  suflSclent  support. 
To  the  contrary,  we  must  hold  that  the  va- 
lidity of  the  said  trust  was  directly  put  in 
issue  and  determined  in  the  former  actions. 
This  follows  from  the  stipulation  that  the 
answer  of  respondent  herein  contains  a  cor- 
rect statement  of  the  contents  of  the  judg- 
ment roll  in  each  of  said  actions.  It  must 
be  accepted  as  true,  therefore,  as  alleged  in 
said  answer,  that  the  existence  and  validity 
of  said  trust  were  put  in  issue  and  adju- 
dicated. Of  course,  there  is  no  legal  objec- 
tion to  giving  effect  to  this  stipulation  of  the 
parties,  and  the  case  is  no  different  from 
what  it  would  be,  had  the  entire  Judgment 
roll  in  said  actions  been  incorporated  in  the 
bill  of  exceptions,  and  In  the  pleadings  there- 
in should  be  disclosed  a'  specific  averment  as 
to  the  validity  of  said  trust,  followed  by  an 
affirmative  finding  thereon  by  the  court    In- 


deed, we  have  a  right  to  assume  that  such 
would  appear  from  a  full  exposition  of  said 
judgment  rolls,  but  that  they  were  omitted 
in  consequence  of  said  stipulation. 

[2]  But  If  we  have  given  this  stipulation 
a  wider  scope  than  was  Intended  by  the  par- 
ties, nevertheless,  by  virtue  of  the  presump- 
tion suggested  by  respondent,  we  must  up- 
hold the  finding  of  the  lower  court.  As  we 
have  seen,  it  appears  that  appellant  contest- 
ed each  of  the  actions,  the  judgment  rolls  in 
which  were  introduced  in  evidence  in  this 
case,  and  were  before^  the  trial  court.  It 
does  not  appear  what  the  grounds  of  contest 
were.  There  is  nothing  In  the  record  before 
us  to  negative  the  assumption  that  one  of 
the  grounds  of  said  contest  was  the  invalid- 
ity of  said  trust  Since  the  record  does  not 
purport  to  set  forth  all  the  findings  of  tlie 
court  In  said  actions,  we  may  assume,  also, 
that  the  validity  of  said  trust  was  expressly 
found.  If  the  contrary  be  the  fact,  appel- 
lant should  have  exhibited  It  in  the  record. 

[3]  But,  aside  from  the  foregoing,  it  is  ap- 
parent that  a^pellant'8  position  is  entirely 
untenable.  The  rule  as  to  estoppel  by  judg- 
ment is  not  correctly  stated  in  the  Freeman 
Case,  supra.  The  learned  justice  who  wrote 
the  opinion  apparently  overlooked  the  latter 
part  of  section  1911  of  the  Code  of  Civil 
Procedure.  That  section  furnishes  the  pre- 
sumption or  rule  of  evidence  for  our  guid- 
ance in  ascertaining  what  has  been  deter- 
mined by  a  Judgment.  We  are  not  limited  to 
that  "which  appears  upon  its  face  to  have 
been  so  adjudged" ;  but  the  judgment  also 
embraces  whatever  is  actually  and  necessa- 
rily included  therein  or  necessary  thereto. 
Parties  are  therefore  estopped,  by  a  former 
Judgment,  from  contending  for  the  contrary, 
not  only  as  to  the  matters  which  appear  to 
have  been  determined,  but  also  as  to  those 
which  were  necessarily  Involved  therein  or 
necessary  thereto.  For  this  doctrine,  there 
Is  abundance  of  support.  Indeed,  most  of 
the  cases  go  so  far  as  to  hold  that  there  is 
an  estoppel  as  to  all  the  matters  that  might 
have  been  litigated  in  the  former  action.  It 
is  not  necessary,  however,  to  go  to  that  ex- 
tent to  uphold  the  finding  of  the  lower 
court  upon  this  point. 

In  Woolverton  v.  Baker,  98  Cal.  632,  33 
Pac.  732,  it  is  said:  "Where  a  given  matter 
becomes  the  subject  of  litigation  in  and  of 
adjudication  by  a  court  of  competent  juris- 
diction, the  court  requires  the  parties  to 
that  litigation  to  bring  forward  their  whole 
case,  and  will  not,  except  under  special  cir- 
cumstances, permit  the  same  parties  to  open 
the  same  subject  of  litigation  in  respect  of 
matter  which  might  have  been  brought  for- 
ward as  a  part  of  the  subject  In  contest, 
but  which  was  not  brought  forward,  only  be- 
cause they  have  through  negligence,  inadvert- 
ence, or  even  accident,  omitted  part  of  their 
case.  The  plea  of  res  adjudicata  applies,  ex- 
cept in  special  cases,  not  only  to  points  ui>- 
on  which  the  court  was  actually  required  by 
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the  parties  to  form  an  opinion  and  pro- 
nounce a  Judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litigation, 
and  which  the  parties,  exercising  reasonable 
diligence,  might  have  brought  forward  at 
the  time." 

In  Flynn  T.  Hlte,  107  CaL  456,  40  Pac. 
749,  It  is  held,  as  stated  in  the  syllabus, 
that  "the  validity  of  a  lease  which  might  be 
shown  In  evidence  In  support  of  a  plea  of 
right  of  possession  In  an  action  of  ejectment 
is  adjudged  against  by  the  recovery  of  the 
plaintiff  in  the  ejectment  suit;  and  the  fail- 
ure of  the  defendant  to  offer  the  lease  in  ev- 
idence in  support  of  the  plea  cannot  affect 
the  conclusiveness  of  the  Judgment  against 
his  right  to  recover  damages  for  .not  being 
permitted  to  occupy  the  premises  recovered 
In  the  ejectment  suit" 

In  Crew  v.  Pratt,  119  C3al.  149,  51  Pac. 
42,  it  is  said:  "It  may  be  stated  as  a  gen- 
eral proposition  that  a  Judgment  is  conclu- 
sive, not  only  as  to  the  subject-matter  In 
controversy  in  the  action  upon  which  it  is 
based,  but  also  in  all  other  actions  involv- 
ing the  same  question,  and  upon  all  mat- 
ters involved  in  the  Issues  which  might  have 
been  litigated  and  decided  in  the  case;  the 
presumption  being  that  all  such  issues  were 
really  met  and  decided.  Freeman  on  Judg- 
ments, {  253;  Pamell  v.  Hahn,  61  Cal.  131; 
Lllils  V.  Emigrant,  etc.,  Co.,  95  Cal.  653,  30 
Pac.  1108;  Woolverton  v.  Baker,  98  Cal.  631, 
33  Pac.  731 ;  Howell  v.  Budd,  91  Cal.  342, 27 
Pac.  747;  Burrls  v.  Kennedy,  108  Cal.  338, 
41  Pac.  458;   Estate  of  Hudson,  63  Cal.  457. 

•  •  •  The  subject-matter  upon  which  the 
court  was  called  to  act  In  the  present  in- 
stance was  the  settlement  of  the  final  ac- 
count and.  distribution  of  the  estate  of  O.  O. 
Pratt  under  his  last  will.  As  an  incident  of 
this  duty,  It  deyolved  upon  the  court  to  de- 
termine whether  or  not  there  was  a  valid 
trust  created  by  the  will,  and  whether  the 
respondents  were  lawfully  created  the  trus- 
tees thereof.  The  court  could  not  dlsxMse 
of  this  question  without  passing  upon  the 
validity  of  the  trust  It  was  the  fulcrum 
upon  which  tliat  branch  of  the  case  tnrned. 

•  •  •  In  the  present  case,  we  are  of  opin- 
ion It  was,  under  the  law,  the  duty  of  the 
court  to  adjudicate  the  question  of  the  va- 
lidity of  the  Pratt  trust,  and  that,  having 
done  so  and  adjudged  It  to  l>e  valid,  while  its 
conclusion  was  erroneous  and  the  Judgment 
open  to  reversal  on  appeal,  yet,  as  no  ap- 
peal was  taken  therefrom,  and  as  the  time 
therefor  has  long  since  expired,  it  is  not  now 
open  to  attack." 

In  Bingham  v.  Kearney,  136  Cal.  175,  68 
Pac.  597,  it  was  held  that  a  judgment  in  a 
former  act'ion,  foreclosing  a  contract  of  sale 
for  default  of  the  purchaser  in  payment  of 
purchase  money,  which  has  become  final,  Is 
conclusive  against  the  right  of  the  purchaser 
to  maintain  a  subsequent  action  to  rescind 
the  contract  of  sale  and  to  recover  back  the 


purdiase  money  paid ;  the  eonrt  saying:  It 
is  the  rule,  long  recognized  in  this  country, 
that  a  Judgment  between  the  same  parties 
is  conclusive,  not  only  as  to  the  subject-mat- 
ter in  controversy  in  the  action  upon  which 
it  Is  based,  but  also  in  all  other  actions  In- 
volving the  same  question,  and  upon  all  mat- 
ters Involved  in  the  Issues  which  might  bav« 
been  litigated  and  decided  in  the  case;  tlw 
presumption  being  that  all  snch  Issues  were 
met  and  decided."  The  rule  is  reaflirmed  in 
Ivancovich  v.  Weilenman,  114  CKl.  757,  78 
Pac.  268 ;  Estate  of  McDougald,  146  CaL  195, 
79  Pap.  878 ;  Swamp  Land  Beclamatlon  Dis- 
trict ▼.  Blumenberg,  156  Cal.  539,  106  Pac. 
389.  See,  also,  the  late  case  of  GIbba  et  aL 
V.  Peterson,  127  Paa  62,  where  the  rule  is 
again  announced  and  otiier  Supreme  Court 
decisions  are  cited  in  its  support 

[4, 1]  It  seems  entirely  clear  that,  in  the 
actions  for  the  appointment  of  a  trustee  un- 
der the  trust  and  for  an  accounting  and  dis- 
tribution of  the  trust  fund,  the  validity  of 
said  trust  was  necessarily  involved.  The 
manifest  foundation  for  such  action  is  the 
existence  and  legal  effect  of  the  trust  Its 
validity  may  not  Iiave  been  questioned;  It 
may  have  been  conceded  by  all  parties;  tlie 
court  may  have  given  it  little  consideration ; 
but  it  is  Indisputable  tliat  the  determination 
of  its  validity  is  inseparably  associated  with 
the  Judgments  to  which  we  have  referred. 
It  would  t>e  a  grave  reflection  upon  any 
court  to  suggest  that  It  would  appoint  a  trus- 
tee to  carry  out  the  provisions  of  a  purport- 
ed trust  without  inquiry  as  to  its  validity, 
and  without  being  satisfied  that  it  is  legally 
operative.  There  Is  manifestly  no  authority 
for  the  appointment  of  a  trustee  to  carry 
ont  the  provisions  of  a  void  trust,  or  to  de- 
termine the  existence  of  a  trust  fond,  and 
direct  its  apportionment  and  distribution  in 
accordance  with  the  terms  of  such  trust 
We  must  assume  that  the  court  would.  If  pos- 
sible, avoid  any  such  Illegal  and  abortive 
act,  and  that  it  would  preliminarily  deter- 
mine that  the  contemplated  proceeding  was 
legal,  as  being  based  upon  a  valid  declara- 
tion of  trust  At  least  such  is  manifestly 
its  duty,  and  we  must  hold  that  It  was  per- 
formed. 

The  estoppel  was  properly  pleaded.  It 
was  established  by  the  record  of  the  former 
actions,  from  which  it  appears  that  the  va- 
lidity of  said  trust  now  assailed  by  appellant 
was  necessarily  involved  in  the  Judgments 
rendered  in  those  actions;  and,  under  the 
authorities,  it  must  be  held  that  the  ques- 
tion is  res  adjudicata. 

We  deem  it  unnecessary  to  notice  other 
points  made  by  respondent  In  favor  of  the 
Judgment,  as  we  feel  satisfied  that  the  find- 
ing as  to  estoppel  is  correct  and  is  decisive 
of  the  controversy. 

The  Judgment  Is  affirmed. 

We  concur:    CHIPMAN,  P.  X;  HART,  J. 
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(U  CaL    App.   1>1) 

BOHN  T.  GUNTHEK.  (CHt.  88a) 
(District  Conrt  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  8,  1912.  On  Petition  for  Re- 
hearing, Marcti  8,  1912.  Rehearing  Denied 
by  Supreme  Court  April  8,  1912.) 
X.  Deeds  (§  208*X— Execution— Deli vebt— 
Evidence. 

In  an  action  to  quiet  title  and  to  cancel  a 
deed  given  by  the  plaintiff  to  the  defendant, 
evidence  heid  to  show  that  a  prior  deed  from 
the  defendant  to  the  plaintiff  was  actually  de- 
livered by  the  defendant  to  the  plaintiff. 

[Ed.  Note. — For  other  cases,  «ee  Deeds, 
Cent  Dig.  U  625-632,  634;   Dec  Dig.  {  208.*] 

2.  Deeds  (|  194*)— Evideitcb  — Pbestticftion 

— Deliveby. 

Possession  of  a  deed  raises  a  rebuttable 
presumption  that  it  was  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  H  674-683,  623;  Dec.  Dig.  {  194.*] 

On  Petition  for  Rehearing. 

8.  QniETiRO  Title  (8  51»)— Rbmej^Decbee 

—Relief  to  Defendant. 

Though  in  an  action  to  quiet  title  and  can- 
cel a  deed  given  by  the  plaintiff  to  the  defend- 
ant, the  issue  made  was  as  to  the  delivery  of  a 
deed  by  which  the  property  in  question  was 
claimed  to  have  been  originally  transferred  to 
the  plaintiff  by  the  defendant,  and  there  was 
no  si>ecific  issue  raised  by  the  pleadings  as  to 
the  right  of  the  defendant  to  have  a  life  estate 
in  the  property,  the  court  might  properly  de- 
cree a  life  estate  to  the  defendant,  with  remain- 
der in  the  plaintiff,  as  the  entire  title  was  di- 
rectly in  issue  and  it  would  include  any  less  es- 
tate. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  §  101;   Dec.  Dig.  {  51.*] 

4.  Quieting  Title  (|  44*)— Evidence. 

In  an  action  to  set  aside  a  deed  and  quiet 
title,  evidence  held  to  support  a  finding  that  a 
prior  deed  given  the  plaintiff  by  the  defendant 
was  intended  to  pass  the  title  to  the  plaintiff 
subject  to  the  right  of  the  defendant  to  have  a 
life  estate  therein. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  M  88-92;  Dec  Dig.  f  44.*] 

6.  Appeal  and  Ekbob  ({  654*)  —  Rtcobd  — 

scpplbmbntino. 

On  appeal,  the  court  is  bound  by  the  rec- 
ord as  it  finds  it,  and  cannot  supplement  it  by 
circumstances  mentioned  in  the  briefs  of  the 
parties  on  which  the  record  is  silent 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  2819-2822;    Dec.  Dig.  { 

Appeal  from  Superior  Court,  Humboldt 
County;   Geo.  D.  Munay,  Judge. 

BUI  by  Ida  Louisa  Emilia  Bohn  against 
Robert  Guntber  to  set  aside  a  deed  and 
quiet  title  to  land.  From  a  decree  award- 
ing tbe  defendant  a  life  estate  with  remain- 
der Id  tbe  plaintiff,  defendant  appeals.  Af- 
armed. 

Glllett  &  Cutler,  for  appellant.  Mahan  & 
Maban,  Otto  C.  Gregor,  and  G.  W.  Hunter, 
for  respondent. 

BURNETT,  J.  The  record  contains  evi- 
dence of  the  following  facts:  In  1853  tbe 
defendant  left  Germany,  his  native  land, 
and,  coming  to  the  United  States,  located  in 
the  city  of  Cleveland.  Oblo.     Tbere  he  be- 


came well  acquainted  and  friendly  with  an- 
other German  by  tbe  name  of  Bodensteln,  the 
grandfather  of  Ida  Bohn,  the  plaintiff  here- 
in. She  and  her  parents  since  birth  liad 
lived  in  Cleveland.  Defendant  came  to  Cal- 
ifornia in  1858,  and  In  1860  located  on  the 
land  In  dispute,  Icnown  as  Gunther's  Island. 
Upon  returning  to  Germany  in  1893,  he  stop- 
I>ed  at  Cleveland  for  the  purpose  of  visits 
Ing  his  friend,  Bodensteln,  and  there  he  be- 
came acquainted  with  Mr.  and  Mrs.  Bohn 
and  their  daughter,  Ida,  plaintiff  herein. 
He  formed  an  attachmeiit  for  the  girl  and 
be  concluded  that  it  would  be  a  good  plan. 
to  get  the  Bohns  to  permit  him  to  take  Ida 
to  California  and  to  make  her  home  with 
him,  hlB  purpose  being  to  adopt  ber  as  his 
child  and  thereby  enable  her  to  inherit  his 
property.  He  was  a  bachelor,  and  tbere  was 
no  one  about  him  for  whom  he  had  any  spe- 
cial fondness.  Prior  to  1900  some  friendly 
correspondence  passed  between  him  and  Mrs. 
Bohn  in  which  be  expressed  his  desire  to 
have  her  daughter  Ida  come  to  California 
to  make  her  home  with  him.  The  parents 
objected  to  this.  In  1900  fie  made  a  trip  to 
Cleveland  and  spent  nine  weeks  at  the  home 
of  the  Bohns.  On  one  occasion  he  put  bis 
band  upon  Ida's  shoulder  and  told  her  that 
he  had  come  to  Cleveland  for  tbe  purpose 
of  taking  her  with  him  to  California,  and, 
l>efore  leaving  for  home,  be  told  her  parents 
that  he  would  see  them  all  in  California  be- 
fore a  great  while.  After  returning  to  Eure- 
ka, further  correspondence  ensued  betweoi 
Iilm  and  Mrs.  Bohn  In  which  he  urged  her 
to  persuade  Mr.  Bohn  to  dispose  of  bis  prop- 
erty tbere  and  come  to  California.  In  1901 
tbe  Bohns  did  dispose  of  their  property  at 
a  sacrifice,  be  being  engaged  in  the  mercan- 
tile business,  and  they  came  to  Humboldt 
county  with  the  understanding  that  the  real- 
ty herein  Involved  should  become  the  prop- 
erty of  plaintiff. 

Among  the  letters  from  Mr.  Gunther  to 
Mrs.  Bohn  was  one  dated  Eureka,  Decem- 
ber 21,  1899,  which  expresses  clearly  bis 
sentiments  towards  plaintiflt  and  his  pur- 
pose In  relation  to  the  property  at  that  time. 
In  the  letter,  among  other  statements,  he 
used  this  language :  "Ever  since  I  came  from 
Europe  six  years  ago,  I  liave  been  thinking 
what  to  do  with  my  property  in  case  I  die. 
My  half-brothers  and  sisters  would  be  glad 
if  I  died,  so  that  they  could  get  my  money, 
and  I  do  not  intend  that  they  aball  get  it. 
*  •  •  Last  year  I  built  a  new  house,  and 
I  have  been  thinking  what  would  become 
of  that  house  If  the  people  I  have  left  me, 
and  1  have  thought  of  Ida  ever  since  we 
moved  in  the  house.  *  *  •  I  was  con- 
fident you  would  not  object  if  I  adopted 
Ida  as  my  daughter  since  she  would  be 
your  child  as  much  as  she  ever  was,  nor 
could  I  think  more  of  Ida  after  adopting 
her  thah  I  do  now,  but  I  would  have  the 


*For  other  cas«s  see  same  topic  and  section  NUMBER  In  Dec.  Clg.  it  Am.  Dig.  Kay  No.  Serial  A  Rap'r  Indexes 
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consolation  to  know  that  my  property  after 
I  die  would  not  be  ate  up  by  lawyers,  or  go 
to  parties  who  do  not  deserve  it."  In  the 
same  letter  .he  wrote  to  Ida:  "Why  I  was 
80  anxious  that  you  should  come  now,  I 
have  explained  to  your  mother.  You  may 
not  be  able  to  judge  of  the  matter  now  as 
well  as  In  later  years,  but  in  the  end  yon 
will  find  that  If  my  plans  do  not  succeed 
my  Intentions  were  good."  Some  time  after 
the  Bohns  arrived  In  'Eureka  and  were  liv- 
ing on  the  Island,  the  defendant  made  this 
statement  to  Mrs.  Bohn:  "Now,  I  will  have 
.to  get  this  fixed  up  for  Ida ;  I'  want  to  get 
that  all  fixed  right,  these  dizzy  spells  may 
come  over  me  at  any  time,  and  my  money 
would  go  where  I  wouldn't  want  it  to,  and 
I  em  going  to  look  after  th{it." 

Shortly  after  the  Bohns  arrived,  defend- 
ant asked  plaintiff  how  she  spelled  her 
name.  He  made  no  explanation  at  that 
time,  but  later  he  gave  her  a  little  blue  slip 
of  paper  reciting  the  fact  that  he  had  made 
a  deed  in  her  favor  to  the  Island  property, 
to  be  delivered  upon  his  death,,  and  placed 
it  in  escrow  with  one  G.  R.  Georgeson.  The 
slip  contained  the  words,  ''Deed  left  with 
G.  R.  Georgeson,  and  acknowledged  by 
George  T.  Rolley,"  and  the  date  of  the  deed 
was  given,  and,  at  the  time  the  slip  was 
delivered,  defendant  said  to  plaintiff:  "If 
anything  happens  to  me,  in  case  of  my  death, 
you  iust  give  this  little  slip  of  paper  to  Mr. 
Georgeson,  and  he  will  give  you  the  deed." 
This  deed  was  dated  August  19,  1901,  and 
it  is  spoken  of  as  the  escrow  deed.  Other 
deeds  were  also  executed,  but  we  need  not 
trace  the  history  of  the  various  transactions. 
The  action  was  brought  to  quiet  title  and 
to  cancel  a  deed  to  defendant  bearing  the 
date  of  February  10,  1904,  and  signed  and 
acknowledged  by  plaintiff  one  week  later, 
and  recorded  by  defendant  on  the  11th  day 
of  January,  1905,  it  being  alleged  in  the  com- 
plaint that  said  deed  was  signed  and  ac- 
knowledged with  the  express  understand- 
ing that  it  "was  not  to  be  delivered  or  be- 
come operative  except  and  only  in  the  event 
that  said  plaintiff  died  during  the  life  of 
said  defendant,"  and  furthermore  that  said 
defendant,  "In  violation  of  said  understand- 
ing and  agreement  had  between  plaintiff  and 
defendant  in  relation  to  said  instrument,  ob- 
tained possession  of  said  instrument  and 
unlawfully  appropriated  said  instrument, 
and  In  violation  of  the  confidence  and  trust 
reposed  in  said  defendant  by  said  plaintiff 
and  without  her  knowledge  or  consent  re- 
corded said  instrument."  Defendant  filed 
an  answer  and  cross-complaint  in  which 
there  is  a  positive  denial  that  plaintiff  Is  or 
ever  was  the  absolute  owner  of  the  property, 
or  that  there  was  any  such  agreement  as  set 
forth  in  the  complaint  in  relation  to  said 
deed  of  February  10,  1904,  or  that  he  sur- 
reptitiously or  in  violation  of  any  confidence 
obtained  possession  of  it,  and  it  alleges  mis- 
representations and  fraud  on  the  part  of 


plaintiff  whereby  defendant  was  Induced  to 
execute  a  deed  to  plaintiff  on  the  8th  day 
of  September,  1903,  and  another  on  Febru- 
ary 9,  1904.  The  cross-complaint  recites 
fully  the  purpose  and  understanding  as  to 
these  instruments  and  the  said  escrow  deed 
of  August  19,  1901,  and  avers  that  plaintiff 
wrongfully  and  maliciously,  and  with  Intent 
to  cheat  and  defraud  defendant  and  secretly 
and  without  the  knowledge  or  consent  of 
defendant,  obtained  possession  of  the  last- 
named  deed,  and  "upon  the  31st  day  of 
March,  1905,  the  date  of  the  commencement 
of  this  action,  said  plaintiff  wrongfully,  un- 
lawfully, and  without  right  placed  said  es- 
crow deed  of  record."  Defendant  therefore 
prayed  for  the  cancellation  of  said  escrow 
deed  and  for  a  decree  quieting  his  title  to 
the  property. 

A  jury  was  called  at  the  trial,  and  they 
made  certain  special  findings  that  were 
adopted  by  the  court,  which  are  directly 
opposed  to  appellant's  theory  of  the  case 
as  outlined  in  his  cross-complaint.  They 
found  that  the  plaintiff  made  no  fraudulent 
representations  nor  false  statements  to  de- 
fendant, that  she  did  not  (as  alleged  In  the 
cross-complaint)  conspire  or  design  to  bring 
about  an  estrangement  in  the  relations  be- 
tween defendant  and  his  niece,  Martha  Gnn- 
ther.  They  answered  "No"  to  the  question: 
"Did  Robert  Gunther  make,  execute,  and  de- 
liver to  Ida  Bohn  the  deed  dated  September 
8,  1903,  and  known  as  the  life  estate  deed, 
solely  for  the  purposes  of  discouraging  or 
preventing  any  contest  or  litigation  agamst 
his  estate  by  bis  niece  Martha  Gunther,  by 
making  It  api)ear  that  the  record  title  to 
the  property  therein  described  stood  in 
plaintiff?"  They  answered  "Yes"  to  this 
interrogatory :  "Did  Robert  Gunther  execute 
and  deliver  to  Ida  Bohn  the  deed  dated 
September  8,  1903,  and  referred  to  as  the 
life  estate  deed,  freely  and  voluntarily,  and 
not  by  reason  of  false  and  fraudulent  mis- 
representations made  by  Ida  Bohn  to  Robert 
Gunther?"  They  found  that  Robert  Gun- 
ther did  "execute  and  deliver  to  Ida  Bohn 
the  deed  dated  February  9,  1904,  and  spoken 
of  as  the  absolute  deed,  freely  and  volun- 
tarily, and  not  by  reason  of  false  or  fraud- 
ulent misrepresentations  made  by  Ida  Bohn 
to  Robert  Gunther"  ;  that  it  was  the  under- 
standing of  both  parties  at  the  time  that 
Ida  Bohn  signed  and  acknowledged  the  deed 
from  her  to  Robert  Gunther,  dated  February 
10,  1904,  that  said  deed  should  not  become 
operative  unless  Ida  Bohn  should  die  be- 
fore Robert  Gunther.  As  to  this  last,  an 
additional  finding  was  made  by  the  court 
that  "the  deed  signed  and  acknowledged  by 
plaintiff  to  defendant,  bearing  date  Feb- 
ruary 10,  1904,  was  not  delivered  by  plain- 
tiff to  defendant." 

[1]  As  to  the  foregoing  findings,  It  may  be 
said  that  there  is  in  our  judgment,  abun- 
dant evidence  to  support  each  of  theui,  as  set 
forth  in  the  brief  of  respondent,    but  we 
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pass  them  by  without  further  notice  and 
proceed  to  consider  other  findings  which  are 
dedsire  of  the  whole  controversy.  These 
are  special  Issues,  No.  4  answered  "No"  by 
the  Jury,  and  No.  5  answered  "Yes,"  and 
adopted  by  the  court,  and  finding  No.  8 
made  by  the  court  of  its  own  motion.  These 
findings  are  to  the  efFect  that  "neither  Ida 
Bohn  nor  any  other  person  acting  in  her 
behalf  took  the  deed  made  by  Robert  Gun- 
ther  .to  Ida  Bohn,  bearing  date  August  19, 
1901,  and  spoken  of  as  the  escrow  deed, 
from  the  possession  of  Robert  Gunther  with- 
out right,  wrongfully,  secretly,  and  without 
the  knowledge  and  against  the  consent  of 
Robert  Gunther,"  and  furthermore  that  this 
deed  "was  delivered  by  (Robert  Gunther  to 
Ida  Bohn  on  the  stairway  at  his  house  on 
the  29th  day  of  February,  1904,"  or  some 
time  thereafter;  "that  the  deed  made  by 
Robert  Gunther  to  Ida  Bohn  bearing  date 
August  19,  1901,  was  by  said  Gunther  given 
as  a  deed  of  gift  to  said  Ida  Bohn  on  the 
20th  day  of  February,  1904,  or  within  a 
short  time  thereafter,  wltl;  the  intention  on 
bis  part  to  thereby  deliver  the  said  deed  to 
her  and  thereby  pass  the  title  from  him  to 
ber  so  that  said  lands  should  become  the 
property  of  said  Ida  Bohn,  subject  to  the 
right  of  the  defendant  to  have  the  use  of 
and  the  income  from  said  lands  for  and  dur- 
ing the  term  of  his  natural  life."  There  is 
no  contention  of  any  undue  influence  or  of 
any  unsoundness  of  mind  on  the  iwxt  of  de- 
fendant 

It  is  manifest,  therefore,  that  these  find- 
ings as  to  the  delivery  of  said  escrow  deed 
by  defendant  to  plaintifT,  if  supported  by  the 
evidence.  Justify  the  Judgment  in  favor  of 
plaintiff,  as  they  relate  to  a  time  subsequent 
to  the  other  transactions  to  which  we  have 
referred.  This  deed  was  prepared  by  de- 
fendant, all  in  his  own  handwriting,  aa 
the  testimony  shows.  It  was  in  the  posses- 
sion of  Mr.  Georgeson  for  a  long  time,  but 
defendant  finally  took  it  and  placed  it  with 
his  papers  In  his  room  at  his  home  on  the 
island.  After  the  execution  of  the  ^Id  deed 
of  February  9,  1904,  defendant  had  a  con- 
versation with  plaintiff  in  reference  to  this 
transaction,  and  he  said  to  her:  "Tou  are 
with  the  Mahans,  and  to-morrow  morning 
when  you  go  over  there  you  tell,  the  Mahans 
everything  we  have  done,  and,  If  they  can 
suggest  anything  that  will  be  more  secure, 
I  will  do  anything,  for  I  want  you  to  have 
the  place  and  I  never  want  you  to  be  both- 
ered." She  bad  a  conversation  with  the 
Mahans,  as  directed,  and  she  reported  it  to 
Mr.  Gunther.  He  became  angry  in  reference 
to  a  statement  made  by  the  Mahans  that 
be  might  take  the  deed  and  record  it,  and 
he  said  to  her:  "Well,  do  they  think  I  am 
a  child?  This  is  no  chUd's  play.  When  I 
give  a  thing  I  give  it  Ton  never  saw  me 
take  back  a  present  yet"  She  Is  corrobo- 
rated In  this  by  her  mother.  The  defendant 
himself  also  testified,  on  cross-examination, 


that  "After  the  absolute  deed  was  made, 
there  was  a  conversation  with  Ida  In  which 
she  stated  she  hoped  I  would  not  be  sorry 
for  what  I  had  done,  and  I  said  I  would  not 
because  I  knew  my  party  and  never  took  a 
gift  back."  He  places  the  conversation, 
though,  at  a  different  time  and  occasion.  It 
is  very  reasonable  to  conclude  that  in  this 
statement  he  referred  to  the  gift  of  this  is- 
land property. 

As  to  the  delivery  of  this  "escrow"  deed, 
plaintiff  testified:  "It  was  a  few  days  after 
or  some  time  after  that  a  short  time,  I  was 
on  my  way  upstairs  one  evening,  and  I  was 
right  about  the  middle  of  the  stairway,  and 
Mr.  Gunther's  room  comes  right  out  at  the 
foot  of  the  stairway.  I  was  about  the  mid- 
dle of  the  stairway  end  Mr.  Gunther  came 
out  of  his  room  and  walked  around  the 
stairway  and  he  had  a  paper  in  bis  band 
in  an  envelope,  and  he  called  to  me  and  said, 
'Here,  Ida,  to  show  that  I  really  want  you 
to  have  my  property,  here  is  a  deed  all  in 
my  own  handwriting;  now  tf  anybody 
should  say  I  was  crazy  when  I  gave  you  my 
property,  that  will  show  that  a  crazy  man 
could  never  write  a  deed  like  this.  It  took 
me  a  whole  week  to  write  It  It  will  show 
everybody  that  I  really  want  you  to  have 
my  property,'  and  he  said,  'Have  you  got 
a  good  place  to  keep  it? '  I  said,  'Yes,  I  had.' 
He  said,  'Well,  keep  it  so  you  can  put  your 
finger  on  it  at  any  time,'  and  I  took  It  up- 
stairs with  me.  I  had  never  seen  that  paper 
prior  to  the  time  he  handed  it  to  me  there 
on  the  stairway.  It  was  in  his  handwriting." 
Thereafter  she  kept  the  deed  in  her  posses- 
sion. Plaintiff's  mother  and  father  also 
testified  substantially  the  same  as  to  the 
occurrence;  the  mother  adding  that  when 
she  went  upstairs  Ida  showed  her. the  deed. 
Defendant  also  represented  to  others  that 
Ida  owned  the  island.  He  explains  this 
transaction  by  stating  that  "Miss  Bohn  knew 
of  the  whole  thing,  that  the  whole  thing 
was  a  sham  In  her  favor  to  prevent  my 
niece  from  bringing  a  contest.  Stae  knew 
she  was  not  getting  any  property  by  that 
transaction.  I  was  carrying  out  this  fraud 
to  prevent  my  niece  from  contesting  my 
will."  But  regardless  of  the  question  sug- 
gested by  respondent  whether  a  court  of 
equity  should  look  with  favor  upon  testi- 
mony coupled  with  the  statement  that  the 
witness  was  simply  carrying  out  a  fraud, 
it  is  clear  that  the  court  and  the  Jury  had 
the  legal  right  to  believe  the  testimony  of 
plaintiff  and  her  witnesses,  and  that  said 
finding  In  reference  to  this  deed  represents 
a  rational  inference  from  the  showing  made 
by  respondent 

[2]  Indeed,  she  might  have  relied  upon 
the  presumption  arising  from  the  possession 
of  the  deed,  at  least  until  overcome  by  ap- 
pellant's evidence  (Zlhn  v.  Zihn,  153  Oal.  407, 
95  Pac.  868),  but  the  presumption  was  strong- 
ly fortified  by  the  positive  testimony  of  a 
number  of  witnesses. 
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Appellant  complains  also  of  that  portion 
of  the  finding  and  Judgmettt  that  accords  to 
him  the  use  and  Income  of  the  property  dar- 
ing his  life.  It  is  assailed  as  representing 
a  timorous  compromise,  entirely  unsustaln- 
ed  by  the  evidence,  and  clearly  without  the 
issues  In  the  case.  It  is  asserted  that  "at 
the  end  of  the  trial  even  the  plaintiff  as  a 
human  being  must  have  recoiled  from  pur- 
suing her  efforts  to  utterly  despoil  the  de- 
fendant, and  all  save  defendant  must  have 
been  ready  to  compromise  upon  the  theory 
of  this  flndlng."  Manifestly  we  are  not  In 
a  position  to  vierify  this  opinion  of  appel- 
lant, but,  from  the  fact  that  respondent  has 
taken  no  appeal,  we  may  surmise  that  she 
is  content  with  the  result.  In  that,  how- 
ever, we  see  nothing  to  her  discredit 

As  to  the  evidence,  there  is  much  to  show 
that,  until  an  unfortunate  misunderstand- 
ing arose  between  the  parties  growing  out 
of  attentions  paid  to  respondent  by  a  young 
man  whom  appellant  seems  to  have  disliked, 
it  was  the  manifest  purpose  and  understand- 
ing of  all  the  parties  concerned  that  appel- 
lant should  enjoy  the  property  while  he 
lived,  and  that  then  it  should  vest  absolutely 
in  respondent.  From  the  correspondence 
hereinbefore  referred  to,  it  is  clear  that 
the  Bohns  came  to  California  with  the  un- 
derstanding that  Ida  was-  to  have  the  prop- 
erty, but  that  appellant  should  not  be  de- 
prived of  its  use  or  income  while  he  lived. 
Evidence  of  this  also  Is  found  in  the  execu- 
tion of  said  escrow  deed  of  August  19,  1901, 
and  of  the  life  estate  deed  of  subsequent 
date  giving  him  control  of  the  property 
while  he  lived.  Indeed,  the  testimony  of 
plaintiff  alone  is  sufflctent  to  support  the 
conclusion  that  this  was  the  understanding 
and  intention  of  the  parties. 

It  is  true  that  this  issue  was  not  specifi- 
cally raised  by  the  pleadings.  The  title  in 
fee,  however,  was  directly  in  issue,  and  this 
would  include  any  less  estate,  and  the  court, 
under  our  practice,  in  an  action  to  quiet  ti- 
tle would  certainly  not  be  precluded  from 
determining  Just  what  estate  each  party 
owns.  The  situation  is  similar  to  that  In- 
volved In  the  Zihn  Case,  supra,  where  there 
was  a  finding  that  "it  was  understood  and 
agreed  by  and  between  the  parties  hereto 
that  the  plaintiff  should  have  a  life  estate 
therein,  and  that  said  grantees  should  be- 
come the  owners  in  fee  thereof,  subject  to 
the  plaintiff's  life  estate'  and  right  to  use 
and  occupy  the  same  for  his  life."  In  dis- 
cussing this,  the  Supreme  Court,  through 
Mr.  Justice  Angellotti,  says:  "This  finding, 
which  is  upon  a  matter  not  specifically  re- 
ferred to  in  any  of  the  pleadings,  does  not 
necessarily  imply  any  lack  of  understand- 
ing upon  the  part  of  the  donor  as  to  the 
effect  of  the  absolute  deed  of  gift,  or  that 
the  deed  as  delivered  was  not  fully  in  ac- 
cord with  the  desire  and  intention  of  the 
donor,  but  it  is  entirely  consistent  with  the 
fact  of  a  separate  understanding  and  agree- 


ment then  assented  to  by  the  grantees,  rely- 
ing on  which  plaintiff  was  willing  to  make 
and  knowlingly  and  voluntarily  .made  de- 
livery of  the  absolute  deed  of  gift  with  the 
full  understanding  of  its  legal  effect"  The 
only  question  could  be  whether  a  parol 
agreement  of  like  Import  could  be  enforced, 
but  the  power  of  a  court  of  equity  to  ac- 
complish this  should  hardly  be  open  to  cou' 
troversy.  The  point,  though,  is  not  made 
by  appellant  Besides,  if  such  contention 
should  be  made  and  upheld,  the  result  would 
be  to  leave  the  absolute  title  in  respondent, 
and,  under  the  circumstances,  any  court 
should  hesitate  to  deprive  appellant  of  the 
fruits  of  the  judgment,  although  such  dis- 
position may  be  invited  by  him. 

Appellant  laments  the  inequality  of  the 
contest  before  the  jury  between  the  tears 
of  an  attractive  young  woman  and  ttie  un- 
allurlng  but  ingenuous  story  of  an  old  man. 
The  tears,  however,  are  not  preserved  in 
the  record.  If  they  were,  we  do  not  know 
how  much  they  might  affect  the  Judgment  of 
this  court  It  is  sufficient  to  say,  though, 
that,  accepting  the  &ct8  as  we  must,  the 
judgment  of  the  lower  court  la  not  only 
amply  sustained,  but  that  it  ia  eminently 
just  and  equitable. 

The  judgment  is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;    HART,  J. 

On  Petition  for  Rehearing. 

BURNETT,  J.  The  petition  for  rehearing 
is  addressed  to  the  proposition  that  the  finding 
of  the  lower  court  to  the  effect  that  plaintiff 
is  entitled  to  the  fee,  subject  to  the  right  of 
defendant  to  the  possession  and  use  of  the 
property  during  his  life,  is  not  within  the 
pleadings,  and  is  unsupported  by  the  evi- 
dence. 

[3]  It  Is  no  doubt  true,  as  claimed  by  ap- 
pellant, that  "the  plaintiff's  case  cannot  be 
better  as  proved  than  it  is  as  stated.  A  party 
cannot  travel  out  of  the  matter  alleged  in 
his  pleading  to  make  a  ground  of  relief.  A 
finding  is  useless  and  Idle  unless  the  facts 
found  are  within  the  Issues,  and  a  Judgment 
based  upon  such  facts  cannot  be  sustained." 
And  we  have  no  fault  to  find  with  the  cases 
cited  in  support  of  the  doctrine,  but  they  in- 
volve a  different  situation  from  what  w« 
have  here.  It  seems  plain  on  principle  that 
in  legal  procedure  as  well  as  in  physics,  the 
whole  includes  a  part  and  that  It  cannot  be 
said  that  this  finding  is  entirely  without  the 
matter  alleged  in  the  pleadings. 

In  the  Zihn  Case,  153  Cal.  405,  95  Pac. 
868,  the  principle  is  recognized,  where  the 
Supreme  Court  approved  a  finding  of  the 
lower  court  awarding  the  plaintiff  therein  a 
life  estate  under  a  deed  absolute  in  form, 
notwithstanding  that  there  was  no  speciflc 
averment  in  any  of  the  pleadings  as  to  such 
life  estate. 

In  Pennle  v.  Hlldreth,  81  Cal.  133.  22  Pac. 
400,  which  was  an  action  to  quiet  title,  the 
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Supreme  Court  said:  "If  the  plaintiff  claims  a 
fee  simple,  be  may  show  that  he  has  nothing 
more  than  a  Hen  or  any  Interest  less  than 
he  claims,  and  that  be  (the  defendant)  baa 
an  interest  also,  either  paramount  or  sub- 
ordinate to  that  of  the  plaintiff,  and  the  de- 
cree of  the  court  should  declare  the  rights 
of  the  parties  in  the  property  accordingly.  If 
the  defendant  had  an  equitable  title  to  one- 
half  of  the  property  in  controversy,  whether 
that  interest  was  subject  to  the  mortgage  of 
the  plaintiff  or  paramount  to  it,  he  had  a  right 
to  have  It  so  decreed,  and  tbe  interest  of  the 
plaintiff  declared." 

[4]  As  to  the  evidence  to  support  tbe  find- 
ing, we  think  there  can  be  no  kind  of  doubt 
Much  of  It  we  deemed  unnecessary  to  set  out 
in  the  former  opinion,  but  we  called  atten- 
tion to  certain  facts  and  circumstances  which 
appeared  to  us  sufficient  rationally  to  Justify 
the  court's  conclusion.  In  her  answer  to  ap- 
pdlant's  petition  for  rehearing,  respondent 
points  out  in  the  transcript  unequivocal  testi- 
mony to  the  effect  that  it  was  the  purpose 
and  understanding  of  appellant  that  he 
should  retain  the  life  interest  in  the  property. 
We  quote  simply  from  one  of  the  witnesses 
as  to  a  conversation  with  Mr.  Gunther:  "I 
said,  'I  see  you  have  deeded  your  Island 
away.'  He  said,  'yes,*  and  In  a  moment  be 
said  he  wanted  bis  property  to  go  where  be 
wanted  it  to  go  while  he  was  alive.  He  said 
in  that  conversation  that  he  had  a  life  lease 
in  the  property.  •  •  •  He  simply  said  be 
bad  reserved  a  life  estate— a  life  lease." 

(61  Some  asserted  circumstances  are  men- 
tioned by  appellant  concerning  which  tbe  rec- 
ord is  entirely  silent.  We  need  not,  of 
•  course,  remind  the  able  counsel  for  petitioner 
that  we  are  controlled  by  the  record  as  we 
find  it. 

Appellant  seems  to  misconstrue  tbe  spirit 
of  an  expression  found  in  the  concluding  par- 
agraph of  the  former  opinion,  and,  as  It  Is 
unnecessary  to  the  decision,  the  said  para- 
graph is  stricken  out  and  there  is  substituted 
therefor  the  following:  "It  is  sufficient  to 
say  In  conclusion  that,  accepting  the  facta  as 
we  must  under  tbe  well-established  rule  ap- 
plicable to  appellate  tribunals,  the  Judgment 
of  tbe  lower  court  Is  not  only  amply  sustain- 
ed, but  is  eminently  Just  and  equitable." 

The  petition  for  rehearing  is  denied. 

We  concur:   CHIPMAN,  P.  J.;    HAUT,  J. 


(U  CaL  App.  227) 

POOL  V.  PH(£MX  REFININO  &  MFO.  CO. 
(Civ.  1,057.) 

(District  C!ourt  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.  13,  1912.) 

1.  Sajlks  (t  377*>—Damaoes— Loss  of  Prof- 
it. 

Under  Civ.  Code,  t  3358,  which  provides 
that  no  person  can  recover  a  greater  amount 
in  damages  for  a  breach  of  a  contract  tbnn 
be  could  have  gained  by  the  full  performance 


thereof,  a  complaint  charging  a  breach  of  a 
contract  to  purchase  is  insufficient,  where  it 
contains  no  allegation  respecting  the  value  of 
tbe  goods  purchased  at  tbe  time  tbe  contract 
was  rescinded  and  the  goods  retained  by  tha 
seller. 

TEd.  Not-e.— For  other  cases,  see  Sales.  Cent. 
Dig.  f  1082 ;    Dec.  Dig.  S  377.*] 

2.  Saub  (i  377*)  —  Plkadiro  —  Davaoxs— 

Loss  OF  Profit. 

Where  a  complaint  in  an  action  for  dam- 
ages for  the  breach  of  a  contract  of  sale  pro- 
viding for  the  pa.vment  of  freight  charges  by 
the  consignee  contains  no  allegation  as  to  the 
value  of  the  goods  at  tlie  time  of  the  rescis- 
sion of  the  contract,  it  is  not  rendered  suffi- 
cient by  an  allegation  of  the  amount  of  the 
freight  charges  paid  by  tbe  shipper,  as  the 
contract  to  pay  such  charges  was  not  separ- 
able, and  the  value  of  tbe  goods  mixbt  have 
become  enhanced  in  an  amount  sufficient  to 
cover  any  loss  occasioned  by  payment  of  the 
freight  charges. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  1092;    Dec  Dig.  i  377.* J- 

Appeal  from  Superior  Cojxrt,  Kern  County; 
Paul  W.  Bennett,  Judge. 

Action  by  George  G.  Pool  against  tbe 
Pboenix  Refining  &  Manufacturing  Company. 
From  a  Judgment  for  plaintiff  on  tbe  over- 
ruling of  a  demurrer  to  the  complaint,  de- 
fendant appeals.    Reversed. 

£>.  L.  Foster,  for  appellant  Joseph  B. 
Tam,  for  respondent 

JAMES,  J.  This  appeal  was  taken  by  the 
defendant  from  a  Judgment,  and  is  presented 
upon  the  Judgment  roll  alone.  To  the  com- 
plaint of  plaintiff  defendant  interposed  a 
demurrer,  setting  forth  as  a  ground  thereof 
that  said  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Tbe 
demurrer  was  overruled,  and  defendant  an- 
swered, after  which  the  cause  went  to  trial. 
On  tbis  appeal  the  question  to  be  considered 
Is  as  to  whether  the  trial  court  was  right  in 
overruling  the  demurrer  of  defendant  to  tbe 
complaint  of  plaintiff. 

Plaintiff  acquired  title  to  a  claim  of  the 
Union  Hardware  &  Metal  Company  by  as- 
signment thereof,  upon  which  he  brought 
suit  demanding  Judgment  In  the  sum  of  $485.- 
62,  which  tbe  trial  court  awarded  to  him, 
together  with  interest  and  costs.  Tbe  facts 
which  constituted  tbe  alleged  cause  of  ac- 
tion were,  in  substance,  as  follows:  In  June^ 
1908,  defendant  ordered  from  tbe  Union 
Hardware  &  Metal  Company  a  car  load  of 
merchandise,  consisting  of  steel  sheets,  which 
was  to  be  shipped  by  the  vendor  from  its 
factory  at  SteubenviUe,  Ohio,  to  defendant  at 
Bakersfleld,  (3al.  Defendant  agreed,  upon 
tbe  receipt  of  the  merchandise  at  the  city  of 
Bakersfleld,  to  pay  the  amount  of  the  agreed 
purchase  price,  being  the  sum  of  $1,761.81, 
together  with  freight  charges  which  might 
be  made  on  account  of  tbe  shipmoit  The 
merchandise  was  shipped  and  arrived  at  the 
city  of  Bakersfleld  in  August,  1908.  The  de- 
fendant notwithstanding  it  had  notice  of 
tbe  arrival  thereof,  failed  and  refused  to  pay 
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the  freight  charges,  or  to  receive  the  mer- 
chandise, and  the  same  remained  in  charge 
of  the  railroad  company  for  the  period  of 
76  days  at  that  point.  Thereafter  the  Union 
Hardware  &  Metal  Company  paid  the  cliarg- 
es  which  had  accrued,  both  those  made  for 
the  transportation  of  the  merchandise  and 
demurrage  accruing  during  the  76  days  that 
the  car  was  at  the  city  of  Bakersfleld.  The 
merchandise  was  then  forwarded  to  the 
Union  Hardware  Company's  warehouse  In 
the  city  of  Los  Angeles.  It  was  alleged  fur- 
ther In  the  complaint  that  the  freight  rates 
and  charges  from  the  dty  of  SteubenvlUe, 
Ohio,  to  the  city  of  Bakersfleld,  were  $204.- 
76  in  excess  of  freight  rates  which  would 
have  t>een  charged  had  the  shipment  come 
directly  from  the  city  of  SteubenvlUe  to  the 
city  of  Los  Angeles;  that,  further,  the  Un- 
ion Hardware  &  Metal  Company  was  obliged 
to  pay  additional  freight  charges  of  $204.76 
for  the  transportation  of  the  freight  from 
the  city  of  Bakersfleld  to  the  city  of  Los 
Angeles,  making  a  total,  including  interest 
on  the  amounts  mentioned,  of  $485.52.  This 
action  was  in  form  an  action  for  damages 
arising  upon  breach  of  contract  of  a  vendee 
to  receive  and  pay  for  i)ersonal  •  property, 
which  contract  the  vendor  elected  to  rescind 
because  of  such  breach. 

[1]  The  complaint  contained  no  allegation 
respecting  the  value  of  the  car  load  of  mer- 
chandise, and  for  aught  that  appears  there- 
in plaintiff  or  his  assignor  may  not  have  suf- 
fered any  damage  at  all;  tliat  is,  the  car 
load  of  mercliandise  may  have  been  worth  a 
great  deal  more  than  the  price  agreed  to  be 
paid  for  it  by  the  defendant  when  plaintiff's 
assignor  rescinded  the  contract  and  took 
back  its  property.  Civ.  Code,  S  3358.  The 
contract  as  alleged  was  a  contract  for  the 
sale  of  personal  property  for  which  defend- 
ant was  to  pay  a  certain  stipulated  sum, 
and,  in  addition  thereto,  the  freight  charges 
which  would  accrue  upon  the  arrival  of  the 
shipment  at  the  city  of  Bakersfleld.  If  in 
the  complaint  It  had  been  shown  by  proper 
allegation  that  the  merchandise  was  of  no 
greater  value  in  the  market  to  plaintiff's  as- 
signor than  the  agreed  purchase  price,  at 
the  time  the  contract  was  rescinded,  then, 
of  course,  the  amounts  of  money  paid  out 
by  the  Union  Hardware  &  Metal  Company 
on  account  of  the  failure  of  defendant  to 
discharge  fully  its  obligations  under  the 
contract  would  properly  be  recoverable  as 
damages.  Irrespective  of  the  provisions  of 
the  Civil  Code  determining  the  measure  of 
damages  in  various  cases  where  a  vendee 
refuses  to  receive  and  pay  for  personal  prop- 
erty sold  to  him  (Civ.  Code,  S§  3310,  3311),  it 
is  clear  that  the  plaintiff  in  this  case  has  not 
alleged  facts  from  which  it  can  be  reason- 
ably Inferred  that  any  damage  at  all  was 
suffered  by  his  assignor. 

[2]  The  agreement  to  pay  freight  charges 
cannot  be  separated  from  the  main  contract 


of  purchase  and  treated  as  a  distinct  obliga- 
tion assumed  on  the  part  of  the  vendee. 
The  agreement  to  pay  freight  charges  formed 
a  part  of  the  consideration  of  the  sale.  We 
think  that  the  trial  court  erred  in  overruling 
the  demurrer  to  the  complaint. 
The  Judgment  is  reversed. 

We  concur:   ALLEN,  P.  J.;   SHAW,  J. 

(68  Wash.  ITS) 

ALGASB  CO.  et  al.  ▼.  CORPORATION  OP 

ROYAL  EXCHANGEi  ASSUR.  OF 

LONDON,  ENGLAND. 

(Supreme  Court  of  Washington.    April  9, 1912.) 

INSUBANCE    ({   328*)— FiBE    POLICIES— FoBrEI- 
TUBE— MOBTOAGE    FOBECLOSUBE. 

A  fire  policy  providing  that  it  should  be 
void  if,  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  should  be  commenced,  and 
that,  if  with  the  consent  of  insured,  an  interest 
under  the  policy  should  exist  in  favor  of  a 
mortgagee,  the  conditions  of  the  policy  should 
apply,  etc.,  and  bearing  an  indorsement  making 
any  loss  payable  to  the  mortgugee  subject  to 
the  conditions  of  the  policy,  was  forfeited  by 
institution  of  mortgage  foreclosure  by  the  mort- 
gagee to  whom  the  policy  had  l>een  assigned. 
[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  ||  794-822,  825-828:  Dec.  Dig.  { 
328.*] 

Department  1.  Appeal  from  Superior  Court. 
King  County;    Mitchell  Gilliam,  Judge.     • 

Action  by  the  Algase  Company  and  an- 
other against  the  Corporation  of  the  Royal 
Exchange  Assurance  of  London,  England. 
Judgment  dismissing  the  complaint,  and 
plaintiffs  appeal.    Affirmed. 

David  Perry  Rice  and  Alosyius  J.  Speck- 
ert,  both  of  Seattle,  for  appellants.     B.  H. . 
Guie,  of  Seattle,  for  respondent 

DUNBAR,  0.  J.  This  is  an  appeal  from 
a  Judgment  dismissing  the  plaintiffs'  com- 
plaint, based  upon  an  order  sustaining  de- 
fendant's demurrer  thereto.  The  action 
seeks  to  recover  an  insurance  of  |800  upon 
household  goods  of  the  plaintiff  Anderson. 
The  complaint  alleged  that  the  policy  of 
insurance  sued  upon  contains  the  follow- 
ing conditions:  "This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if. 
with  the  knowledge  of  the  insured,  foreclos- 
ure proceedings  be  commenced,  or  notice 
given  of  sale  of  any  property  covered  by 
this  policy.  •  •  •  If  with  the  consent 
of  this  company  an  interest  under  this  poli- 
cy shall  exist  in  favor  of  the  mortgagee,  the 
conditions  hereinbefore  contained  shall  ap- 
ply in  the  manner  expressed  in  such  pro- 
visions and  conditions  of  insurance  relat- 
ing to  such  interest  as  shall  be  written  upon, 
attached,  or  appended  hereto."  The  policy 
was  issued  on  November  18,  1908,  for  a  term 
of  three  years,  and  was  assigned  to  the  -A.I- 
gase  Company  on  October  19,  1909.  The 
policy   was   transferred  from    Anderson   to 
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the  Algase  Company  at  the  time  of  the  as- 
signment, and  said  assignment  was  regular- 
ly Indorsed  upon  the  policy  In  the  following 
words:  "Subject  to  the  terms  and  conditions 
of  this  policy,  loss  If  any  hereunder  is  hereby 
made  payable  to  the  Algase  Company,  mort- 
gagee, as  their  Interest  may  appear."  Sub- 
sequently the  assignee  commenced  foreclos- 
ure proceedings  against  Anderson,  and  on 
April  27,  1011,  obtained  a  decree  of  foreclos- 
ure. No  subsequent  proceedings  were  taken. 
On  May  28,  1911,  Anderson's  house,  together 
with  all  his  household  goods  therein,  was 
destroyed  by  Are.  Presentation  of  claim  was 
made,  refused,  and  this  action  commenced. 

The  contention  Is  that  the  court  erred  in 
sustaining  the  demurrer  to  the  complaint 
The  appellants  rely  largely  on  the  case  of 
Boyd  y.  Thurlngia  Insurance  Co.,  25  Wash. 
447,  65  Pac.  785,  65  L.  R.  A.  165;  but  we 
are  unable  to  determine  that  that  case  is  de- 
cisive of  the  question  raised  in  this.  There 
the  main  question  was.  Who  was  the  party 
insured,  and  it  was  said  that  the  general 
rule  Is  that,  where  a  mortgagor  procures  a 
policy  of  insurance  to  be  issued  to  himself, 
loss.  If  any,  payable  to  the  mortgagee  as  In- 
terest may  appear,  the  former  Is  the  Insured 
and  subsequent  alienation  avoids  the  policy ; 
and,  where  the  mortgagee  is  the  party  in- 
tended to  be  Insured  by  the  policy  of  Insur- 
ance, no  subsequent  acts  of  the  mortgagor 
will  invalidate  the  policy  of  Insurance.  It 
is  plain  in  this  case  that  the  original  In- 
surance was  given  for  the  benefit  of  Ander- 
son. 

Port  Blakely  Mill  Company  v.  Spring- 
field Fire  &  Marine  Ins.  Co.,  59  Wash.  601, 
110  Pac.  36,  140  Am.  St  Rep.  863,  Is  also 
relied  upon  by  the  appellants.  But,  from' 
an  examination  of  that  aaae,  we  are  unable 
to  make  any  application  of  the  rule  there 
announced  to  the  case  under  consideration. 
There  it  was  held  that  a  policy  warranting 
that  diligence  should  be  used  that  an  au- 
tomatic sprinkler  system  should  at  all  times 
be  In  good  working  order  does  not  warrant 
that  the  system  shall  be  In  good  working 
order  at  all  times,  and  the  defense  of  breach 
of  warranty,  because  of  a  temporary  sus- 
pension of  the  system  while  repairs  were 
being  made,  Is  not  available  where  the  court 
finds  and  all  the  evidence  shows  that  due 
diligence  was  at  all  times  used,  and  that 
the  system  was  in  good  working  order  at 
the  time  of  the  fire.  In  that  case  It  appeared 
from  the  whole  record  that  the  breach  of 
the  contract  In  relation  to  the  sprinkler  sys- 
tem could  not  have  been  the  cause  of  the 
fire.  But  in  this  case  It  will  be  observed 
that  there  was  a  direct  violation  of  the 
terms  of  the  contract,  and  this  violation  was 
brought  about  by  the  action  of  the  assignee, 
the  Algase  Company.  It  Instituted  the  very 
proceedings  which  the  contract  said  should 
avoid  the  contract  if  they  were  Instituted, 


and  It  cannot  be  said  with  any  degree  of 
reason  that  the  Institution  of  such  proceed- 
ings did  not  render  the  risk  more  hazardous. 
Under  such  a  condition  as  was  instituted  by 
the  assignee,  the  temptation  to  incendiarism 
became  greater.  The  insured,  Anderson, 
with  his  property  imperiled  by  the  foreclos- 
ure proceedings,  would  be  more  likely  to 
turn  to  the  remedy  of  destruction  by  fire 
than  be  would  if  the  property  had  remained 
free  of  any  foreclosure  proceeding,  or  any 
other  proceeding  which  tended  to  destroy 
his  ownership  In  the  property.  The  mort- 
gagee accepted  the  assignment  of  the  policy 
subject  to  all  of  the  terms  and  conditions, 
and  subject  especially  to  the  condition  that 
the  policy  would  be  void  If  foreclosure  pro- 
ceedings were  commenced.  They  were  com- 
menced with  the  knowledge  of  the  Insured. 
They  were  commenced  with  the  knowledge 
and  at  the  instigation  of  the  Algase  Com- 
pany, and  we  are  unable  to  understand  upon 
what  theory,  if  contracts  are  to  be  enforced 
at  all,  the  appellants  can  escape  the  plain 
provisions  of  the  contract  which- they  made. 
The  Judgment  is  affirmed. 

PARKER,  CROW,  and  OHADWICK,  JJ., 
concur. 


(68  Wash.  IST) 

STATE  ex  rel.  ROSBACH  v.  PRATT  et  al. 

(Supreme  Court  of  Washington.     April  8, 
1912.) 

Mandamus  fJ-70*)— Pubpose  of  Wkii— Con- 

TBOLUNG   OFFICIAr.  DiSCBETION. 

The  Industrial  Insurance  Act  (laws  1911, 
c.  74)  §  20,  provides  that  the  Attorney  General 
shall  be  the  legal  adviser  of  the  department, 
and  shall  represent  it  in  all  proceedings,  when 
requested  by  any  of  the  commissioners.  Sec- 
tion 8  provides  that,  if  any  employer  shall  de- 
fault in  payment  to  the  accident  fund  provided, 
the  sum  due  shall  be  collected  by  an  action  at 
law  in  the  name  of  the  state  as  plaintiff.  Held, 
that  the  Attorney  General  could  not  be  com- 
pelled by  mandamus  to  commence  actions  at 
law  to  enforce  the  payment  of  delinquent  as- 
sessments; the  commencement  of  such  actions 
against  any  particular  persons  being  matters 
for  the  discretion  of  the  commission  and  Attor- 
ney GeneraL 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  132;    Dec  Dig.  |  70.*] 

Department  2.  Application  for  mandamus 
by  the  state,  on  the  relation  of  Christian 
Rosbacb,  against  Charles  A.  Pratt  and  oth- 
ers, as  the  Industrial  Commission  of  Wash- 
ington, and  another.    Writ  denied. 

Reeves  Aylmore,  of  Seattle,  for  plalntlfT. 
W.  V.  Tanner,  ^f  Olympla,  for  respondents. 

MORRIS,  J.  This  Is  an  application  for  a 
writ  of  mandamus  to  Issue  to  respondents, 
compelling  the  commencement  of  proceedings 
against  the  E.  I.  Dupont  de  Nemours  Pow- 
der Company  to  collect  delinquent  assess- 
ments due  the  commission  under  the  indus- 
trial insurance  act  of  1911  (Laws  1911,  c.  74). 
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It  wOI  not  be  necessary  to  state  the  facts 
set  forth  in  tbe  petition,  as  it  Is  admitted 
tbat  the  powder  company  is  delinquent  in  the 
payment  of  assessments,  and  has  refused  the 
demand  of  the  commission  for  payment,  con- 
tending that  the  law  is  unconstitutional,  and 
no  demand  can  be  enforced  against  it 

Section  20  of  tbe  industrial  insurance  act 
provides  that:  "The  Attorney  General  shall 
be  the  legal  adviser  of  the  department,  and 
shall  represent  it  in  all  proceedings,  when- 
ever so  requested  by  any  of  tbe  commission- 
ers." Section  8  contains  this  provision:  "If 
any  employer  shall  default  in  any  payment 
to  the  accident  fund  hereinbefore  in  this  act 
required,  the  sum  due  shall  be  collected  by 
action  at  law  in  the  name  of  the  state  as 
plaintiff,  and  such  right  of  action  shall  be  in 
addition  to  any  other  right  of  action  or 
remedy."  In  neither  of  these  provisions,  nor 
in  any  other  in  the  act,  can  be  found  any 
requirement  of  absolute  duty  on  the  part  of 
the  commission  or  Attorney  General  to  bring 
actions  against  each  and  every  delinquent 
employer  who,  for  any  reason,  may  refuse  or 
neglect  to  pay  his  assessment  when  due. 
Authority  to  commence  such  actions  is  con- 
ferred, but  not  compelled,  by  these  sections; 
and  by  virtue  thereof  It  appears  that  a  num- 
ber of  such  actions  are  now  pending,  in 
which  the  constitutionality  of  the  law  has 
been  attacked.  Tbe  commencement  of  ac- 
tions at  law  to  enforce  the  payment  of  de- 
linquent assessments,  against  whom  and 
when  they  shall  be  brought,  are  matters 
resting  wholly  within  tbe  discretion  of  the 
commission  and  the  Attorney  General,  a  dis- 
cretion which  cannot  be  controlled  by  man- 
damus. Such  has  ever  been  the  ruling  of  the 
courts  under  statutes  vesting  the  power  to 
commence  actions  or  institute  proceedings,  on 
behalf  of  the  state,  in  the  Attorney  General. 
Boyne  v.  Ryan,  106  Cal.  265,  34  Pac.  707; 
People  ex  rel.  Damran  v.  McCormlck,  106  111. 
184;  Lewrlght  v.  Bell,  94  Tex.  556,  63  S.  W. 
623 ;  Everdlng  v.  McGinn,  23  Or.  15,  35  Pac. 
178;  Thompson  v.  Watson,  Atty.  Gen.,  48 
Ohio  St.  552,  31  N.  E.'  T42 ;  Lamb  v.  Webb, 
151  Cal.  451,  91  Pac.  102,  646 ;  People  ex  rel. 
Demorest  v.  Fairchild,  67  N.  T.  334;  People 
ex  rel.  Peabody  v.  Attorney  General,  22  Barb. 
114. 

The  reasoning  of  these  holdings  is  aptly 
expressed  In  Boyne  v.  Ryan:  "Moreover,  a 
court  will  not  do  a  vain  or  fruitless  thing, 
or  undertake  by  mandamus  what  cannot  be 
accomplished.  As  was  said  by  Chancellor 
Kent  (Trustees,  etc.,  v.  Nicojl,  3  Johns.  [N. 
Y.]  598):  'It  has  hitherto  been  considered  as 
a  settled  principle  that  a  court  will  not 
undertake  to  exercise  power  but  when  they 
exercise  it  to  some  purpose.'  Now,  it  is  not 
contended  that  the  language  of  section  8 
goes  any  further  than  to  declare  it  to  be 
tbe  duty  of  the  district  attorney  to  Institute 
suit.     But  to   compel   a   district   attorney. 


against  his  will  and  contrary  to  his  judg- 
ment, to  merely  commence  an  action  would 
be  an  idle  thing,  in  the  absence  of  power  to 
compel  him  to  prosecute  it  to  final  determina- 
tion; and  such  power  is  not  contended  for  by 
appellant.  And,  indeed,  there  could  be  no 
practicable  exercise  of  such  power.  The 
court  granting  the  writ  of  mandate  could  not 
follow  the  district  attorney  through  the  case, 
and  see  to  it  that  he  filed  proper  pleadings, 
otTered  sufficient  evidence,  made  necessary 
objections  to  evidence  offered  by  defendant, 
used  proper  arguments  and  authorities  In 
discussing  questions  raised  before  the  coort 
or  Jury,  and  conducted  the  trial  witb  reason- 
able care  and  diligence." 
The  writ  is  denied. 

DUNBAR,  C.  X,  and  MOUNT,  ELLIS,  and 
FULLERTON,  JJ.,  concur. 


(68  Wash.  90) 

WOSTE  T.  RUGGE  et  aL 

(Supreme  Court  of  Washington.     April  8, 
1912.) 

1.  Husband  and  Wife  (|  270*)— Commusitt 
Debt— Enk>rcement. 

Where  a  judgment  is  rendered  for  a  com- 
munity debt  against  the  husband,  in  an  action 
to  which  tbe  wife  is  not  made  a  defendant  in 
name,  it  may  be  enforced  out  of  the  commuaity 
property,  though  the  question  of  the  community 
character  of  the  debt  remains  open  to  the  wife, 
to  be  determined  in  some  appropriate  action  or 
proceeding. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  Si  968-988;  Dec  Dig.  t 
270.  •] 

2.  JuDOMEKT  (8  693*)— Community  Pbopebtt 
—Community  Debt. 

Whether  a  claim  is  a  community  debt  or 
not  may  be  determined  in  the  original  action  by 
making  the  wife  a  defendant  with  her  .husband, 
or  the  wife  may  have  the  <]uestion  determined 
by  intervening  in  tbe  original  action;  but,  if 
the  wife  is  not  a  party,  she  is  not  concluded,  as 
to  the  community  character  of  the  debt,  by  the 
original  judgment. 

[Ed.  Note.— For  other  coses,  see  Jadgment 
Cent.  Dig.  §  1215;  Dec.  Dig.  g  693.*] 

3.  Husband  and  Wipe  (8  268*)— Neouqencb 
OF  Husband— In JUBIE8  to  Thisd  Pebson— 
Community  Obligation. 

Where  a  husband  negligently  maintained  a 
trapdoor  in  the  floor  of  a  store  belonging  to 
and  operated  in  the  interest  of  tbe  community 
composed  of  himself  and  wife,  and  a  customer 
was  injured  while  visiting  the  store  on  business, 
tbe  customer's  recovery  against  the  husband 
for  the  injury  so  sustained  was  a  commnnity 
debt,  for  which  the  community  property  was 
liable. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  i$  953-967;  Dec.  Dig.  | 
268.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  E.  H.  SuUlvan, 
Judge. 

Action  by  Cordelia  Woste  against  Henry 
Rugge  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed,  with 
directions. 


•For  otber  cases  see  same  topic  and  section  NUMBE^R  In  Dec.  Die.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexw 
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WOSTK  T.  RUGGE 


Danson  &  Williams  and  George  D.  Lantz, 
all  of  Spokane,  for  appellant.  Burcham  & 
Blair,  of  Spokane,  for  respondents. 

PARKER,  J.  The  plaintiff  commenced 
this  action  seeking  a  decree  subjecting  cer- 
tain property  which  she  alleges  belongs  to 
the  commnnlty  composed  of  Henry  Rugge 
and  Pauline  Rugge,  his  wife,  to  the  payment 
of  a  Judgment  theretofore  rendered  against 
Henry  Rugge  In  her  favor,  which  Judgment 
she  alleges  to  be  the  community  obligation 
of  Henry  Rugge  and  wife.  A  demurrer  to 
the  complaint,  upon  the  ground  that  it  does 
not  state  facts  constituting  a  cause  of  ac- 
tion, was  sustained  by  the  court.  The  plaln- 
tUt  elected  to  stand  upon  her  complaint  and 
not  plead  further,  and  thereupon  a  Judgment 
of  dismissal  was  rendered  against  her. 
From  this  disposition  of  the  cause,  the  plain- 
tiff has  appealed. 

It  is  conceded  that  the  facts  aUeged  in  the 
complaint  show  that  the  property  sought  to 
be  reached  is  the  community  property  of 
Henry  Rugge  and  wife;  legal  title  thereto 
being  held  in  trust  for  them  by  others.  The 
allegations  of  the  complaint  bearing  upon 
the  question  of  the  Judgment  being  a  com- 
munity obligation  are  as  follows :  "That 
on  or  about  the  7th  day  of  October,  1909,  the 
plaintiff  suffered  damages  by  reason  of  the 
acts  of  negligence  of  the  defendant  Henry 
Rugge  and  the  community  composed  of  Hen- 
ry Rugge  and  Pauline  Rugge  bis  wife,  and 
on  February  12,  1910,  commenced  an  action 
In  the  superior  court  of  Spokane  county 
against  said  Henry  Rugge,  for  the  purpose 
of  recovering  Judgment  against  said  defend- 
ant and  the  said  community  for  such  dam- 
ages so  suffered.  In  which  action  said  defend- 
ant appeared,  and  such  proceedings  were 
thereafter  had  that  on  September  26,  1910, 
Judgment  was  regularly  entered  In  favor  of 
plaintiff  and  against  said  defendant  Henry 
Rngge  in  the  smu  of  |1,050,  with  Interest 
from  June  18, 1910,  at  6  per  cent,  per  annum, 
and  152.80  costs,  which  Judgment  is  a  liabili- 
ty of  said  Henry  Rugge  and  the  community 
composed  of  Henry  Rugge  and  Pauline  Rugge, 
bis  wife;  that  the  acts  of  negligence  com- 
mitted by  said  Henry  Rugge  and  the  com- 
munity composed  of  Henry  Rugge  and  Pau- 
line Rugge,  his  wife,  were  the  manner  in 
which  said  defendants  conducted  a  certain 
grocery  store  In  which  plaintiff  was  a  cus- 
tomer, and  in  which  plaintiff  sustained  dam- 
ages through  the  negligence  of  said  defend- 
ants, in  that  said  community  consisting  of 
Henry  Rugge  and  Pauline  Rugge,  main- 
tained in  said  store  an  open  trapdoor  in  the 
floor  thereof,  partially  concealed,  and  so 
located  that  plaintiff,  in  transacting  business 
In  said  store,  fell  through  same  and  sus- 
tained the  injuries  for  which  said  Judgment 
was  altered." 

[1,2]  Appellant  contends  that  these  facts 
show  the  Judgment  to  be  a  commnnlty  obli- 
gation,  because   it  grew  out   of  acts   per- 


formed by  Henry  Rngge  In  the  conduct  of 
thecommimity  business;  and  that,  while  the 
wife  was  not  a  defendant  In  that  action,  and 
the  question  of  the  obligation  being  against 
the  community  was  not  rendered  conclusive 
against  her  by  the  judgment,  that  question 
can  be  determined  in  this  action.  If  the 
Judgment  rested  upon  a  contractual  obliga- 
tion, there  would  seem  to  be  no  room  for  ar- 
gument against  these  contentions,  in  the 
light  of  our  former  decisions  holding  that  a 
Judgment  rendered  for  a  community  debt 
agatast  the  husband,  in  an  action  where  the 
wife  is  not  made  a  defendant  in  name,  ia 
enforceable  out  of  the  community  property, 
though  the  question  of  the  community  char- 
acter of  the  debt  will  remain  open  to  the 
wife,  to  be  determined  in  some  appropriate 
action  or  proceeding.  Oregon  Improvement 
Co.  V.  Sagmelster,  4  Wash.  710,  30  Pac.  1058, 
19  L.  R.  A.  233;  Calhoun  v.  Leary,  6  Wash. 
17,  32  Pac.  1070;  Curry  v.  Catlin,  9  Wash. 
495,  37  Pac.  678,  39  Pac.  101;  Diamond  v. 
Turner,  11  Wash.  189,  39  Pac.  379.  The 
plaintiff  may  have  the  question  determined 
in  the  original  action  by  making  the  wife  a 
defendant  with  the  husband.  McDonough  v. 
Craig,  10  Wash.  239,  38  Pac.  1034;  Clark  v. 
Eltinge,  29  Wash.  215,  60  Pac.  736;  Ander- 
son V.  Burgoyne,  60  Wash.  511,  111  Pac.  777. 
Or  the  wife,  may  have  the  question  deter- 
mined by  intervention  In  the  original  action. 
Gund  V.  Parke,  15  Wash.  393,  46  Pac.  408. 
But  It  seems  well  settled  by  the  decisions 
first  above  cited  that  the  question  need  not 
be  finally  settled  in  the  original  case,  and 
will  not  be  regarded  as  determined  therein 
unless  brought  into  the  case  in  some  proper 
manner.  In  none  of  the  cases  above  cited 
does  it  appear  that  the  liability  of  the  com- 
munity rested  upon  negligence  or  other 
wrongful  act  of  the  husband,  committed  in 
the  conduct  of  the  community  business.  But 
in  the  later  cases  of  McGregor  v.  Johnson, 
58  Wash.  78,  107  Pac.  1049,  27  L.  R..A.  (N. 
S.)  1022,  and  Milne  v.  Kane,  64  Wash.  254, 
116  Pac.  659,  it  was  held  that  the  commu- 
nity 1b  liable  for  such  acts  of  the  husband, 
the  same  as  it  is  liable  upon  contracts  made 
by  the  husband  for  the  community  in  the 
conduct  of  its  business.  In  these  cases,  how- 
ever, the  wife  was  made  a  defendant  in 
name;  and  it  is  now  contended  by  counsel 
for  respondent  "that,  Inasmuch  as  the  for- 
mer tort  was  brought  against  Henry  Rugge 
only,  and  Judgment  was  taken  only  against 
him,  this  action  wUl  not  lie;  •  •  •  that, 
in  order  to  enable  the  plaintiff  to  take  the 
community  property  under  such  a  judgment, 
it  is  necessary  that  the  wife  should  have 
been  joined  as  a  party  defendant  in  the  tort 
action;  and  that  failure  so  to  have  joined 
her  as  defendant  precludes  the  maintenance 
of  any  such  action  as  this." 

[3]  Counsel  for  respondent  concede  that  the 
community  may  become  liable  for  negligent 
acts  of  the  husband,  performed  in  the  con- 
duct of  the  community  business,  under  the 
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decisions  last  above  cited;  but  their  present 
contention  rests  upon  the  theory  that  this 
Judgment  could  In  no  event  bind  the  com- 
munity property,  because  It  is  In  form 
against  the  husband  only,  and  was  rendered 
in  an  uctlou  where  the  husband  alone  was 
named  as  a  defendant.  It  Is  insisted  that 
the  rule  that  the  wife  need  not  be  made  a 
party  to  the  original  action.  In  order  to 
malce  the  Judgment  the  basis  for  a  com- 
munity claim,  is  applicable  only  to  Judg- 
ments resting  upon  contractual  obligations; 
and  that  when  It  Is  sought  to  hold  the  com- 
munity for  Judgments  arising  out  of  negli- 
gence or  other  wrongful  act  of  the  husband 
that  the  wife  must  have  been  made  a  party 
with  the  husband  In  the  original  action  be- 
fore the  Judgment  rendered  therein  can  be 
of  any  force  as  a  foundation  for  a  claim 
against  the  community.  We  are  not  able  to 
agree  with  this  contention.  We  think  there 
Is  no  sound  reason  for  differentiating  be- 
tween cases  involving  these  different  classes 
of  obligations,  so  far  as  the  making  of  the 
wife  a  defendant  is  concerned.  The  only 
question  she  is  Interested  In,  to  wit,  that 
of  the  community  character  of  the  obliga- 
tion, Is  equally  open  to  her,  whether  the  ol)- 
ligation  arises  out  of  contract  or  negllg«ice. 
So  far  as  the  merits  of  the  claim  Is  con- 
cerned, the  husband  defends,  not  only  for 
himself,  but  for  the  community,  even  though 
the  wife  is  not  named  as  defendant.  When 
the  husband  negligently  maintained  the  trap- 
door in  the  floor  of  the  store  belonging  to 
and  operated  In  the  Interest  of  the  commun- 
ity, as  alleged  In  this  complaint,  he  was  act- 
ing as  agent  for  the  community  as  complete- 
ly as  when  he  Incurred  a  community  debt 
by  the  purchase  of  goods  to  replenish  the 
stock  In  the  store.  We  are  not  able  to  see 
that  one  was  the  act  of  the  community  any 
more  or  less  than  the  other.  We  are  of  the 
opinion  that  the  learned  trial  court  erred  In 
sustaining  the  demurrer  to  the  complaint. 

The  Judgment  is  reversed,  with  directions 
♦o  overrule  the  demurrer,  and  for  such  fur- 
ther proceedings  as  are  not  Inconsistent  with 
this  opinion. 

DUNBAR,  C.  J.,  and  CROW,  GOSB,  and 
CHADWICK,  JJ.,  concur. 


<6S  Wlub.  185) 

OGLE  LAKE  SHINGLE  CO.  y.  NATIONAL 
LUMBER  INS.  CO. 


(Snpreme  Court  of  Washington. 
1912.) 


April  9, 


1.   INSUBANCE    (§  131*)   —  CONTBACTS  —  ORAL 
CONTBACT— ENFOBCKABILITT. 

Although  a  contract  of  insurance  may  rest 
in  parol,  an  oral  contract  is  not  enforceable, 
unless  all  the  essential  elements  have  been 
agreed  upon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  204-209;  Dec  Dig.  {  131.»] 


2.  Insubance  (5  130*) —Co>'TBACT  — Requi- 
sites. 

A  party  desiring  insurance  called  on  an 
agent  in  O.,  who  Iiad  arrangements  with  agents 
in  8.  to  handle  risks  which  bis  companies  would 
not  take.  He  informed  the  party  that  the  in- 
surance would  I>e  in  effect  from  that  date,  and 
that  he  could  not  tell  by  what  companies  the 
policies  would  be  issued.  On  the  same  day  he 
wrote  the  agents  in  S.,  asking  for  insurance  on 
a  mill  and  machinery,  and  received  a  repl,T  ask- 
ing how  the  amount  should  be  apportioned.  He 
replied  to  this  inquiry,  and  while  his  reply  was 
in  the  mails  the  loss  occurred.  The  policies  in 
two  of  a  number  of  companies  represented  by 
the  agents  in  S.  were  not  prepared  until  they 
received  this  reply.  The  companies  and  the 
agents  at  S.  had  no  knowledge  of  the  promise 
of  the  agent  at  O.  as  to  the  commencement  of 
the  risk.  Held,  that  there  was  no  complete 
contract  at  the  time  of  the  loss;  there  having 
been  no  meeting  of  the  minds  as  to  who  should 
be  the  parties  to  the  contract. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §J  195-202;  Dec  Dig.  S  130.*] 

3.  INSUBANCE  (§  130*) —  CoNTBACT  — Requi- 
sites. 

Such  contract  was  also  incomplete  because 
the  insurer  bad  not  accepted  the  apportionment 
of  the  insurance  between  the  mill  and  machin- 
ery at  the  time  of  the  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  195-202;   Dec  Dig.  {  130.  •] 

4.  iNsuBANCE  (8  130*)  —  Co NT8ACT  —  Requi- 
sites. 

Such  contract  was  also  incomplete  because 
there  had  been  no  agreement  between  the  par- 
ties as  to  the  commencement  of  the  risk. 

[Ed.  Note. — For  other  case^,  see  Insurance, 
Cent  Dig.  iS  105-202;   Dec  Dig.  {  130.*] 

Dunbar,  C.  J.,  and  Crow,  Fullerton,  and  Gose, 
JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
King  County;    MitcheU  Gilliam,  Judge. 

Action  by  the  Ogle  Lake  Shingle  Company 
against  the  National  Lumber  Insurance  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions  to  dismiss. 

Granger  &  Clarke,  of  Seattle,  for  appel- 
lant. Troy  &  Sturdevant,  of  Olympia,  and 
A.  J.  Falknor,'  of  Seattle,  for  respondent. 

MORRIS,  J.  Action  to  recover  upon  an 
alleged  oral  contract  of  Insurance.  The  de- 
terminative facts  are  these:  On  Jane  1, 
1900,  representatives  of  the  respondent  call- 
ed on  J.  B.  Cutter,  an  Insurance  agent  at 
Olympia,  soliciting  Insurance.  Cutter,  not 
representing  insurance  companies  carrying 
the  character  of  risk  represented  In  respond- 
ent's plant,  had  arrangements  with  Carstena 
&  Earles,  general  Insurance  agent  at  Seattle 
representing  several  Insurance  companies,  to 
send  suoh  business  to  It  on  a  percentage 
basis.  In  accordance  with  this  arrange-' 
ment.  Cutter,  on  the  same  day,  wrote  Cars- 
tens  &  Ea.Tlea  a  letter,  the  material  -  parts 
of  which  are:  "I  am  called  upon  to  Insure 
the  Ogle  Lake  Shingle  Co.  •  *  ♦  mm 
and  machinery  to  the  extent  of  $2,000. 
•  ♦  ♦  Will  you  kindly  issue  policy  for 
above  mentioned  shingle  mill,  covering  mlU 


*For  other  cases  sea  same  topic  and  section  NUMBER  in  De&  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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and  machinery  to  the  amount  of  ^,000." 
To  this  letter  Carstens  &  Earles  replied  on 
June  2d:  "We  are  in  receipt  of  your  favor 
of  the  Ist  Inst.,  asking  us  to  forward  you 
insurance  policies  upon  the  mill  of  the  Ogle 
Lake  Shingle  Coi,  In  the  sum  of  (2,000.  Be- 
fore we  can  do  this  we  must  know  how  you 
desire  the  insurance  divided;  that  Is,  how 
much  on  the  building  and  how  much  upon 
machinery.  We  enclose  herewith  one  of  our 
printed  forms,  and  will  ask  you  to  please 
flU  It  out  and  forward  to  us,  and  we  will 
then  send  you  the  policies."  On  June  4th, 
Cutter  replied  to  this  letter,  filling  out  the 
blank  upon  his  own  responsibility,  not  hav- 
ing seen  any  official  of  the  shingle  company. 
He  divided  the  amount  desired  as  follows: 
(300  on  building;  $500  on  engine  and  boiler; 
$1,000  on  machinery;  and  $200  on  stock  in- 
cident to  the  business.  This  letter  was 
mailed  at  Olympla  at  11:30  a.  m.  In  .the 
afternoon  of  the  same  day,  and  while  Cut- 
ter's letter  was  en  route  to  Seattle,  the  mill 
was  totally  destroyed  by  fire.  Carstens  & 
Earles  received  Cutter's  letter  the  next 
morning,  and  the  same  day  wrote  two  poli- 
cies of  $1,000  each,  dividing  the  risk  between 
appellant  and  the  Des  Moines  Fire  Insurance 
Company.  The  polides  were  dated  June 
5th,  and  noted  the  Insurance  as  commencing 
June  5,  1900,  and  expiring  June  5,  1910.  On 
the  same  day  it  made  out  the  agent's  cus- 
tomary dally  report,  showing  the  placing  of 
the  insurance  in  these  two  companies.  It 
was  not  notified  of  the  loss  of  the  mill  until 
June  7th.  A  number  of  errors  are  suggest- 
ed by  the  appeal,  but  they  are  all  embodied 
In  the  one  contention  of  appellant,  that  there 
was  no  contract  upon  which  liability  can  be 
enforced. 

.  [1]  It  is  now  well  established  that  con- 
tracts' of  insurance  may  rest  In  paroL  It 
is  as  well  established  that  an  oral  contract 
for  insurance  is  not  enforceable,  unless  all 
the  elements  essential  to  a  contract  of  in- 
surance have  In  some  manner  been  agreed 
upon.  "In  other  words,  nothing  can  be  left 
open  for  future  negotiations  with  reference 
to  the  subject-matter,  parties,  rate  of  pre- 
mium, amount  or  duration  of  risk."  1  Cool- 
ey's  Insurance  Briefs,  368;  Wood  on  Fire 
Ins.  I  5. 

[2]  It  will  be  admitted  that  the  contract 
of  insurance  must  have  been  complete  at 
the  time  of  the  destruction  of  the  mill  on 
June  4th,  or  there  can  be  no  recovery.  If 
it  lacked  any  of  the  required  essentials,  It 
was  not  complete.  Among  these  essentials 
is  certainty  of  parties,  and  the  risk  insured 
against,  in  neither  one  of  which  particulars 
was  there  any  designation  or  certainty  at 
the  time  of  the  fire.  Had  Carstens  &  Earles 
been  an  insurance  company,  or  represent- 
ing only  the  two  companies,  in  which  the 
policies  were  subsequently  written,  it  might 
be  held  that  there  was  a  certainty  as  to  the 
parties  to  the  contract  It  is  admitted  that 
It  represented   several   other  companies  at 


the  time  of  the  fire.  There  is  nothing  la 
the  correspondence  nor  in  the  testimony  to 
Indicate  in  what  companies  this  insurance 
was  to  be  placed.  At  the  time  the  repre- 
sentatives of  the  shingle  company  called  on 
Cutter  to  effect  the  insurance,  be  had  n« 
knowledge  of  the  companies,  other  than  as 
the  names  appeared,  on  the  letter  heads  ef 
Carstens  &  Earles  and  in  the  circulars  sent 
to  him.  They  evidently  made  some  inquiry 
as  to  the  companies  to  carry  the  risk,  as 
Cutter  says  in  his  testimony,  "I  told  them 
it  would  be  placed  in  two  good  companies  " 
but  that  he  could  not  tell  them  in  what  cota- 
panics.  "I  did  not  know  exactly,  so  I  left 
It  all  to  their  [Carstens  &  Earles]  discretion 
in  which  companies  to  place  it."  Under 
these  circumstances,  no  contract  existed  as 
to  any  one  of  the  companies  represented  by 
Carstoas  &  Earles.  And  the  first  essential 
of  a  contract  is  lacking,  in  that  there  was 
no  meeting  of  minds  as  to  the  parties  to  the 
contract.  So  far  as  we  have  been  able  to 
determine,  all  the  authorities  agree  that, 
where  an  insurance  agent  represents  several 
companies  and  there  is  no  designation  of 
the  company  to  take  the  risk,  there  is  no 
contract  because  of  the  failure  of  parties. 
Hartford  Fire  Ins.  Co.  v.  Trimble,  117  Ky. 
583,  78  S.  W.  462;  Sheldon  v.  Hekla  Fire 
Ins.  Co.,  65  Wis.  436,  27  N.  W.  315;  New 
Orleans  Ins.  Ass'n  t.  Boniel,  20  Fla.  815; 
Klels  V.  Niagara  Fire  Ins.  Co.,  117  Mich. 
409,  76  N.  W.  155;  John  H.  Davis  Lumber 
Co.  T.  Scottish  Union  &  Nat.  Ins.  Co.,  94 
Wis.  492,  69  N.  W.  156;  Michigan  Pipe  Co. 
V.  Michigan  Fire  Ins.  Co.,  92  Mich.  482,  52 
N.  W.  1070,  20  L.  R.  A.  277. 

[3]  The  contract  is  lacking  in  another  es- 
sential: There  was  no  segregation  or  divi- 
sion of  the  risk  insured  against.  Cutter's 
letter  of  June  1st  requests  a  policy  covering 
mill  and  machinery  for  $2,000,  but  he  does 
not  indicate  how  this  risk  Is  to  be  divided, 
how  much  on  mlU  and  how  much  on  ma- 
chinery. Carstens  &  Earles  therefore  write 
him  on  June  2d,  inquiring  how  the  policy  i0 
to  be  divided  between  mill  and  machinery, 
upon  receipt  of  which  information  it  prom- 
ises to  send  the  policies.  It  will  hardly  be 
doubted  that  In  making  this  segregation 
Cutter  was  the  agent  of  respondent,  and 
there  could  be  no  meeting  of  the  minds  upon 
this  point  until  Carstens  &  Earles  had  re- 
ceived and  accepted  such  segregation,  which 
was  not  until  after  the  fire.  Any  proposal 
coming  from  Carstens  &  Earles  to  be  ac- 
cepted by  Cutter  acting  for  respondent  would 
have  been  considered  as  accepted  upon  de- 
posit of  his  letter  at  11:30  a.  m.  of  June 
4th  before  the  fire.  But  this  was  not  of 
such  a  character.  The  proposal  was  not 
from  Carstens  &  Earles  requiring  accept- 
ance by  Cutter.  But  it  was  an  application 
from  Cutter,  acting  for  respondent,  to  be 
accepted  by  Carstens  &  Earles  as  agent  of 
the  Insurance  companies.  The  right  of  ac- 
ceptance or  rejection  of  the  segregation  or 
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division  of  the  risk  as  between  tbe  mill  and 
machinery  was  with  the  Insurance  company. 
Neither  respondent  nor  Cutter  as  its  agent 
could  deprive  the  Insurance  company  of 
that  right,  and,  until  there  was  a  receipt 
of  Cutter's  application  and  an  acceptance 
of  the  apportionment  therein  Indicated  by 
Carstens  &  Elarles,  there  was  no  competent 
contract  Cutter  ends  his  letter  of  June  4th 
by  saying:  "Trusting  that  you  may  select 
two  good  companies,  and  thanking  yon  in 
advance  for  your  assistance,  I  am.  Very 
truly  yours,  J-.  B.  Cutter."  Here  we  have 
an  admission  on  the  part  of  respondent's 
agent  that  at  that  time  he  had  no  knowledge 
of  the  companies  in  which  the  policies  should 
be  written.  If,  however,  this  phase  of  the 
letter  would  i)ermit  us  to  say  respondent 
had  made  Carstens  &  Earles  its  agent  to 
select  the  two  companies,  it  would  still  be 
true  that  the  companies  so  selected  would 
have  the  right  to  accept  or  reject  the  appli- 
cation as  to  the  placing  of  tbe  risk  as  be- 
tween the  mill  and  machinery,  so  that  in 
either  situation  there  could  be  no  contract 
until  such  right  had  been  exercised,  upon 
receipt  of  the  application,  which  was  on 
June  5th,  the  day  after  the  fire.  It  is  clear 
from  Cutter's  letter  of  June  1st  tbe  whole 
sum  of  $2,000  was  not  wanted  on  either  the 
mill  or  tbe  machinery,  but  was  to  be  ap- 
portioned in  some  way  between  the  two. 
Until  this  was  done,  and  the  minds  of  the 
parties  bad  so  met,  there  could  be  no  con- 
tract. Kimball  v.  Lion  Ins.  Co.  (C.  0.)  17 
Fed.  625;  Mattoon  Mfg.  Co.  v.  Oshkosb 
Mut.  Fire  Ins.  Co.,  69  Wis.  564,  35  N.  W. 
12;  Croft  v.  Hanover  Fire  Ins.  Co.,  40  W. 
Va.  508,  21  S.  E.  8.54,  52  Am.  St.  Rep.  902; 
Sandford  v.  Trust  Fire  Ins.  Co.,  11  Paige 
(N.  T.)  547;  Wood  on  Fire  Ins.  {  6;  May 
on  Fire  Ins.  (4th  Ed.)  §  43f.  Even  though 
we  should  hold,  as  contended  by  respond- 
ent, that  the  policies  and  the  dally  reports 
were  admissible  as  evidence  to  show  a  se- 
lection of  the  companies  to  carry  the  risk, 
this  would  not  permit  respondent  to  recover 
until  there  had  been  a  segregation  of  the 
risk  between  the  two  companies,  and  be^ 
tween  the  mill  and  machinery,  which  could 
not  have  been  done  until  the  recelgt  of 
Cutter's  letter  on  June  5th.  It  will  be  noted 
in  this  connection  that  Carstens  &  Earles 
in  its  letter  of  June  2d  notifies  Cutter  that, 
before  It  can  comply  with  his  request,  it 
muBt  know  how  the  risk  was  to  be  divided 
between  the  mill  and  machinery. 

[41  It  appears  to  us  that  the  contract  was 
not  consummated  because  it  is  silent  in  a 
third  essential — the  duration  of  the  risk. 
Cutter  says  he  notified  the  representatives 
of  respondent  that  the  Insurance  would  com- 
mence at  noon  on  June  1st.  He  does  not  in- 
dicate this  in  his  letter  to  Carstens  &  Earles, 
.  nor  is  there  anything  in  the  correspondence 
between  them  to  Indicate  when  tbe  risk  was 
to  commence.  Respondent,  from  the  conver- 
sation with  Cutter,  was  led  to  believe  it  was 


insured  from  12  m.  June  let  Neither  ap- 
pellant nor  Its  agent  Carstens  &  Earles  was, 
however,  notified  of  this  assertion  on  the 
part  of  Cutter;  nor  had  they  reason  to  be- 
lieve It  was  the  intention  of  the  parties  tliat 
the  risk  should  commence  before  the  policies 
were  written.  This  is  indicated  by  the  dat- 
ing of  the  policies  on  June  5th.  If  the  poli- 
cies were  admissible  to  indicate  tlie  com- 
panies intended  by  Carstens  &  Earles  before 
the  fire,  they  would  be  equally  competent  to 
show  an  intent  on  the  part  of  Carstens  & 
IDarles  and  the  companies  themselves  not  to 
be  bound  until  June  5tb.  It  is  plain  there 
was  no  meeting  of  the  minds  as  to  tbe  time 
when  the  risk  was  to  commence  or  terminate, 
and  tbe  contract  sought  to  be  enforced  was 
In  this  particular  ncJt  a  completed  contract 
of  insurance.  Cooley's  Briefs  on  Insurance, 
892;  Michigan  Pipe  Co.  v.  Michigan  Fire 
Ins.  Co.,  supra;  Todd  v.  German  American 
Ins.  Co.,  2  Ga.  App.  789,  59  S.  E.  94. 

For  these  reasons,  the  court  below  should 
have  sustained  appellant's  motion  for  Judg- 
ment. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss. 

MOUNT,  CHADWICK,  EOLIS,  and  PAR- 
KER, JJ.,  concur. 

DUNBAR,  C.  J.  I  am  compelled  to  dis- 
sent from  the  foregoing  opinion.  Accepting 
the  statement  of  the  majority,  I  think  that 
when  an  answer  was  made  in  response  to 
the  letter  of  Carstens  &  Earles,  and  the  re- 
spondent liad  complied  with  its  request  by 
suing  out  the  blanks  which  Carstens  & 
Earles  had  sent  for  that  purpose,  apportion- 
ing the  amount  that  was  required  on  tbe 
building  and  the  amount  that  was  required 
upon  the  machinery,  and  when  that  was  for- 
warded to  Carstens  &  Earles,  the  minds  of 
the  two  contracting  parties  had  met  on  a 
deflinite  proposition,  and  responsibility  then 
attached.  I  am  assuming,  of  course,  that 
Carstens  &  Earles  was  the  agent  of  the  ap- 
pellant, a  proposition  which  is  not  disputed. 
Tbe  fttct  that  Carstens  &  Earles  did  fill  out 
the  contracts  in  accordance  with  the  condi- 
tions expressed  in  answer  to  its  inquiries 
conclusively  shows  that  it  so  understood  it 
It  Is  admitted  in  the  majority  opinion  that 
any  proposal  coming  from  Carstens  &  Earles 
to  be  accepted  by  Cutter  acting  for  respond- 
ent would  have  been  considered  as  accepted 
upon  deposit  of  his  letter  at  11:30  a.  m.  of 
June  4th  before  the  fire.  But  it  is  said  that 
this  was  not  of  such  a  character,  that  the  pro- 
I>08al  was  not  from  Carstens  &  Earles  re- 
quiring acceptance  by  Cutter,  but  that  it  was 
an  application  by  Cutter,  acting  for  respond- 
ent, to  be  accepted  by  Carstens  &  Earles  as 
agent  of  the  insurance  companies.  Herein 
I  think  lies  the  error  of  the  majority.  It 
was.  not  an  application  by  Cutter  acting  for 
the  respondent,  but  it  was  a  response  from 
Cutter,    acting   for   the   respondent,    to  an 
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Inquiry  made  by  Carstens  &  Earles,  tbe 
agent  of  appellant,  upon  a  purely  incidental 
Dtatter  not  affecting  the  general  contract. 
The  terms  bad  all  been  agreed  upon — the 
amount  of  tbe  insurance,  the  amount  of  the 
policy,  and  everything  of  that  kind,  and  tbe 
information  required  to  make  tbe  contract 
effective,  having  been  furnished  by  the  re- 
spondent before  the  fire,  was  accepted  upon 
tbe  deposit  of  tbe  letter  in  tbe  post  office, 
and  the  contract  was  complete. 

It  seems  to  me  that  an  injustice  has  been 
done  to  respondent  in  this  case,  and  that 
the  Judgment  of  the  lower  court  should  bare 
been  affirmed. 

CKOW,  FULLERTON,  and  GOSH,  JJ., 
concur  with  the  CHIEF  JUSTICE. 

(08  Wasb.  S3) 

HEWITT-LEA  LUMBER  CO.  T.  OHBSLEY 
et  al. 

(Supreme  Court  of  Washington.     April  5, 
1912.) 

1.  Mabitimi!  Liens  (|  17»)— Statutobt  Pro- 
visions—Constbuction  AND  Operation. 

Sess.  Laws  1909,  c.  45,  providing  that  no 
person  furnishing  materials  for  the  alteration 
•or  repair  of  structures,  including  steamers,  ves- 
sels, and  boats,  shall  have  a  lien,  unless  at  the 
time  the  materials  are  delivered  a  duplicate' 
statement  of  such  materials  is  delivered  to  the 
owner,  did  not  repeal  Rem.  &  Bal.  Code,  { 
1182,  providing  that  degiands  for  materials  fur- 
nished for  the  construction  or  operation  of  ves- 
sels, steamers,  or  boats  shall  constitute  liens 
thereon,  but  merely  provided  an  additional  re- 
quirement, which  must  be  complied  with  before 
tbe  lien  attaches. 

[Ed.  Note. — For  other  cases,  see  Maritime 
Liens,  Cent.  Dig.  S§  20,  22;  Dec.  Dig.  §  17;* 
Admiralty,  Cent.  Dig.  §  153.] 

2.  Statutes  (g  168*)  —  Repeai,  by  Iin>LiCA- 

TION. 

Repeal  of  statutes  by  implication  is  not 
favored  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  5.228;   Dec.  Dig.  §  158.*] 

3.  Maritime  L'iens  (§  32*)— STATtrroHT  Pbo- 

VI8IOK8— OONSTBUCTION   AND  OPERATION. 

Under  Sess.  Laws  1909,  c.  45,  providing 
that  a  person  famishing  materials  for  the  con- 
struction or  repair  of  structures,  including 
steamers,  vessels,  and  boats,  shall  not  have  a 
lien,  unless  at  tbe  time  the  materials  are  de- 
livered a  duplicate  statement  of  such  materials 
is  delivered  to  the  owner,  where  a  materialman 
delivers  materials  to  the  owner  under  a  con- 
tract with  him,  such  duplicate  statement  is  un- 
necessary. 

[EM.  Note.— For  other  cases,  see  Maritime 
Liens,  Cent.  Dig.  §|  49-52;   Dec.  Dig.  {  32.*] 

4.  Maritime  Liens  (§  32*)— Statutory  Pro- 
visions—Construction AND  Operation. 

Rem.  &  Bal.  Code,  §§  1182,  1183,  giving 
liens  on  steamers,  vessels,  and  boats  to  ma- 
terialmen and  providing  for  their  enforcement, 
do  not  require  the  filing  and  recording  of  such 
lien  as  is  required  by  section  1134  in  connection 
with  liens  to  which  that  section  applies. 

[E<d.  Note.— For  other  cases,  see  Maritime 
Liens,  Cent  Dig.  §{  49-62;  Dec.  Dig.  i  32.*] 

Department  2.  Appeal  from  Superior  court. 
King  County;   Boyd  J.  Talluian,  Judge. 


Action  by  th^  Hewitt-Lea  Lumber  Com- 
pany against  Philip  D.  Sloan  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
W.  R.  Cbesley  and  another  appeal.    Affirmed. 

•  William  H.  Gorham,  of  Seattle,  for  appel- 
lants. Alexander  &  Bundy,  of  Seattle,  for 
respondent 

CROW,  J.  Action  by  tbe  Hewitt-Lea  Lum- 
ber Company,  a  corporation,  against  Philip 
D.  Sloan,  W.  R.  Chesley,  and  J.  W.  Kerry 
to  establish  and  foreclose  a  lien  on  a  barge. 
From  a  decree  in  plaintiff's  favor,  the  de- 
fendants Cbesley  and  Kerry  have  appealed. 

Tbe  amended  complaint,  In  substance,  al- 
leged that  between  February  7  and  February 
26,  1910,  respondent  sold  and  delivered  lum- 
ber and  materials  to  the  defendant  Philip  D. 
Sloan,  at  his  shipyard  In  Seattle,  to  be  used, 
and  which  were  used  by  Sloan,  in  tbe  con- 
struction of  a  barge,  known  as  "Pacific  No. 
8";  that  tbe  lumber  and  materials  were  of 
the  reasonable  value  of  $1,677.69,  of  which 
?547.69  was  due  and  unpaid;  that  Sloan  was 
tbe  owner  of  and  in  the  possession  of  the 
barge  when  the  materials  were  sold  and  de- 
livered; that  the  barge,  at  tbe  time  of  fil- 
ing tbe  amended  complaint  was  in  the  pos- 
session of  a  receiver  appointed  by  the  trial 
court  In  this  action;  and  that  Cbesley  and 
Kerry  had  or  claimed  some  interest  In  or  to 
the  barge,  subject  and  subsequent  to  respond- 
ent's Hen.  The  defendant  Sloan  was  served 
with  summons,  but  defaulted.  Appellants, 
ftnswering  the  amended  complaint,  admitted 
that  the  barge  was  constructed  by  Sloan, 
that  it  was  in  the  possession  of  tbe  receiver, 
that  they  claimed  some  interest  or  title  in 
or  to  the  barge;  denied  every  other  allega- 
tion of  the  amended  complaint,  and  asked 
that  the  action  be  dismissed,  that  the  receiv- 
er be  discharged,  and  that  the  barge  be  de- 
livered to  them.  On  the  trial,  respondent,  by 
competent  evidence,  sustained  hll  the  allega- 
tions of  his  complaint.  No  evidence  was  of- 
fered by  appellants. 

•  [1]  This  action  is  prosecuted  imder  sec- 
tions 1182  and  1183,  Rem.  &  Bal.  Code,  which 
provide  for  Hens  and  their  foreclosure  on 
steamers,  vessels,  and  boats  for  materials 
furnished  and  used  in  their  construction  and 
repair.  Appellants'  controlling  contention  is 
that  so  much  of  section  1182  as  provides 
that  all  steamers,  vessels,  and  boats  are  lia- 
ble for  material  furnished  in  this  state  for 
their  construction  or  repair,  and  which  fur- 
ther provides  that  demands  for  tbe  same 
constitute  liens  on  such  steamers,  vessels, 
and  boats.  Is  repealed  by  implication  by 
chapter  45,  Session  Laws  1909  (section  1133, 
Rem.  &  Bal.  Code),  entitled  "An  act  relating 
to  materialmen's  liens  and  the  enforcement 
thereof."  The  act  of  1909  contains  but  one 
section,  which  reads  as  follows :  "Every  per- 
son furnishing  material  or  supplies  to  be 
used  in  tbe  construction,  alteration  or  re- 
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pair  of  any.  mining  claim,  bnlldlng,  wharf, 
steamer,  yessel,  boat,  bridge,  ditch,  dyke, 
flume,  tunnel,  well,  fence,  machinery,  rail- 
road, street  railway,  wagon  road,  aqueduct 
to  create  hydraulic  power,  or  any  other  build- 
ing or  any  other  structure  or  mining  claim 
or  stone  quarry,  shall,  at  the  time  such  ma- 
terial or  supplies  are  delivered  to  any  per- 
son or  contractor,  deliver  or  mail  to  the 
owner,  or  reputed  owner,  of  the  property,  on, 
upon  or  about  which  said  materials  or  sup- 
plies are  to  be  used,  a  duplicate  statement  of 
all  such  materials  or  supplies  delivered  to 
any  contractor  or  person  to  whom  any  such 
materials  or  supplies  have  been  sold  or  de- 
livered, and  no  materialmen's  lien  shall  be 
filed  or  enforced  unless  the  provisions  of  this 
act  have  been  complied  with." 

It  will  be  observed  that  this  section  In- 
cludes steamers,  vessels,  and  boats  within 
its  provisions,  as  well  as  all  structures  moi- 
tloned  in  section  1129,  Bern.  &  Bal.  Code,  re- 
lating to  liens  of  mechanics  and  material- 
men. Galling  attention  to  this  fact,  appel- 
lants contend  that  the  act  of  1909  thereby 
draws  within  Its  operation,  as  subject  to  ma- 
terialmen's liens,  not  only  all  structures  men- 
tioned in  section  1129,  but  also  all  steamers, 
vessels,  and  boats  mentioned  in  section  1182; 
that  by  reason  thereof  duplicate  statements 
of  materials  furnished  to  be  used  In  the  con- 
struction of  the  barge  should  have  been  de- 
livered or  mailed  to  the  owner  of  the  barge, 
which  was  not  done;  that  a  claim  of  Hen  for 
the  materials  furnished  should  also  have 
been  filed  and  recorded,  as  required  by  sec- 
tion 5  of  chapter  24,  Session  Laws  1893,  p. 
34  (section  1134,  Rem.  &  Bal.  Code),  which 
was  not  done;  that  respondent  was  not  en- 
titled to  any  lien  or  the  foreclosure  thereof. 
It  is  apparent  that  the  act  of  1909  was  not 
intended  to  be  complete  legislation  on  the 
subject  of  liens  of  materialmen.  On  the  con- 
trary, its  sole  purpose  was  to  require  that 
every  person  furnishing  materials  to  l>e  used 
in  the  construction  or  repair  of  any  of  the 
structures  therein  named  (including  steamers, 
vessels,  and  boats)  should,  at  the  time  of  the 
delivery  of  such  material  to  any  person  or 
contractor,  deliver  or  mail  duplicate  state- 
ments thereof  to  the  owner  or  reputed  owner 
of  the  property.  It  did  not  repeal  or  amend 
any  existing  laws  pertaining  to  liens,  but 
simply  imposed  this  additional  burden  upon 
materialmen  who  intend  to  assert  any  such 
liens. 

In  Spokane  Grain  &  Fuel  Go.  v.  Lyttaker, 
59  Wash.  76,  109  Pac.  316,  the  validity  of  the 
act  of  1909  was  assailed,  the  contention  be- 
ing then  made  that  it  violated  section  37  of 
article  2  of  the  state  Constitution,  which  de- 
clares that  "no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the 
act  revised  or  the  section  amended  shall  be 
set  forth  at  full  length;"  but  this  court,  after 
quoting  at  length  from  numerous  authorities, 
said:  "It  seems  to  us  the  foregoing  authori- 
ties demonstrate  that  the  act  in  question  is 


not  violative  of  the  constitutional  provision 
under  consideration.  Nearly  every  legisla- 
tive act  of  a  general  nature  changes  or  modi- 
fies some  existing  statute,  either  directly  or 
by  implication;  and,  as  said  by  the  court  in 
Ex  parte  Pollard,  supra,  Svhether  an  amend- 
atory or  an  original  act  should  t>e  employed 
is  a  matter  of  legislative  Judgment  and  dis- 
cretion wUch  the  courts  cannot  control' 
*  *  *  So  long  as  a  legislative  act  is  com- 
plete in  itself,  and  has  a  sufficient  title, 
it  satisfies  the  requirements  of  the  Oonstitn- 
tion,  whether  It  contains  much  or  little.  The 
Legislature  may  embody  all  legislation  relat- 
ing to  a  given  subject  tn  a  single  act,  or  it 
may  cover  the  subject  by  a  succession  of 
acts.  This  is  entirely  a  matter  of  legislative 
discretion  over  which  we  can  assume  no 
control." 

The  only  effect  of  the  act  of  1909  upon 
claims  for  liens  for  materials  furnished  to  be 
used  in  the  construction  or  r^wir  of  steam- 
ers, vessels,  or  boats  was  to  require  a  com- 
pliance with  Its  terms  relative  to  delivering 
or  mailing  duplicate  statements. 

"Where  two  legislative  acts  are  repugnant 
to,  or  in  conflict  with,  each  other,  the  one 
last  passed,  being  the  latest  expression  of  the 
legislative  will,  must  govern,  although  it 
'contains  no  repealing  clause.  But  it  is  not 
sufficient  to  establish  such  repeal  that  the 
subsequent  law  covers  some,  or  even  all,  of 
the  cases  provided  for  by  the  prior  statute, 
since  it  may  be  merely  affirmative,  or  cu- 
mulative, or  auxiliary."    36  Cyc.  1073. 

"When  two  statutes  cover,  in  whole  or  In 
part,  the  same  subject-matter,  and  are  not 
absolutely  irreconcilable,  no  purpose  of  re- 
peal being  clearly  shown,  the  court,  if  pos- 
sible, will  give  effect  to  both.  Where,  how- 
ever, a  later  act  covers  the  whole  subject  of 
earlier  acts  and  embraces  new  provisions, 
and  plainly  shows  tliat  it  was  intended,  not 
only  as  a  substitute  for  the  earlier  acts,  but 
to  cover  the  whole  subject  then  considered  by 
the  Legislature,  and  to  prescribe  the  only 
rules  in  respect  thereto,  it  operates  as  a  re- 
peal of  all  former  statutes  relating  to  such 
subject-matter,  even  if  the  former  acts  are 
not  in  all  respects  repugnant  to  the  new  act. 
But,  in  order  to  effect  such  repeal  by  Impli- 
cation, it  must  appear  that  the  subsequent 
statute  covered  the  whole  subject-matter  of 
the  former  one,  and  was  Intended  as  a  sub- 
stitute for  it"     36  Cyc.  1077. 

[2]  The  acts  In  question  are  not  repugnant 
or  in  conflict;  nor  does  the  later  act  of  1909 
purport  to  cover  the  entire  subject-matter  of 
materialmen's  Hens.  Bepeals  by  implication 
are  not  favored  by  the  courts;  and  we  can- 
not conclude  there  has  been  any  rei>eal  of 
section  1182,  even  to  the  extent  for  which  ap- 
pellants contend. 

[3]  The  question  then  arises  whether  In 
this  action  respondent  was  required  to  de- 
liver or  mall  duplicate  statements  tp  the  own- 
er of  the  barge,  which  the  allegations  of  the 
amended  complaint  and  the  evidence  fail  to 
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show  was  done.  It  does  appear  without  dis- 
pute that  Sloan,  to  whom  the  niaterlals  were 
sold  and  delivered,  was  at  the  time  the  own- 
er of  and  In  the  possession  of  the  barge. 
This  court.  In  construing  the  act  of  1009,  has 
held  that  a  materialman  who  delivers  mate- 
rial to  an  owner  under  a  contract  with  him 
need  not  deliver  or  mail  duplicate  state- 
ments to  such  owner.  Rleflln  v.  Grafton,  63 
Wash.  38T,  115  Pac.  851;  Architectural,  etc., 
Co.  V.  Nlcklason,  119  Pac.  177.  In  the  case 
last  cited,  we  said:  "The  statute  covers  a 
.situation  where  three  persons  are  Involved — 
the  one  who  furnished  material,  the  one  to 
whom  the  material  Is  furnished,  and  the  own- 
er of  the  building  for  which  they  are  furnish- 
ed. The  owner  has  no  contractual  relation 
with  the  first  person,  and  has  no  means  of 
knowing  what  materials  may  be  furnished 
to  the  second  person  upon  the  faith  and  cred- 
it of  the  building,  except  as  he  receives  no- 
tice through  his  duplicate  bills.  Upon  re- 
ceipt of  these,  the  owner  is  In  a  position  to 
protect  himself  against  his  contractor  and 
the  materialman  by  checking  up  the  contrac- 
tor and  the  materials  claimed  to  be  furnish- 
ed. This  Is  the  plain  purpose  of  the  statute. 
Where  the  owner  contracts  directly  for  ma- 
terial, he  requires  no  notice,  outside  of  his 
contract,  to  protect  himself.  The  findings 
make  appellant  a  contractor,  and  not  a  ma- 
terialman, dealing  with  the  owner.  The  con- 
tract was  of  Itself  a  statement  of  the  ma- 
terials furnished,  and  none  other  was  neces- 
sary." 

[4]  From  what  has  been  heretofore  said.  It 
necessarily  follows  that  appellants'  conten- 
tion, to  the  effect  that  respondent  was  re- 
quired to  file  and  record  a  claim  for  lien  be- 
fore It  could  obtain  and  foreclose  such  lien, 
cannot  be  sustained.  Respondent  was  en- 
titled to  proceed  as  It  did  under  the  provi- 
sions of  sections'  1182  and  1183,  Rem.  &  Bal., 
supra,  which  do  not  require  the  filing  or  re- 
cording of  a  claim  for  lien  upon  the  barge. 
Washington  Iron  Works  Co.  v.  Jensen,  8 
Wash.  684,  28  Pac.  1010. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MORRIS  and  KL- 
LIS,  JJ.,  concur. 

(68  Waah.   194) 

STATE  ▼.  ASH. 

(Supreme  Court  of  Washington.    April  9, 
1912.) 

1,  Homicide  (I  340*)  —  Instbdctions— Man- 
SLAUQHTEB— Applicability  to  Evidence. 
While  in  law  the  crime  of  manslaughter  is 
included  in  that  of  murder,  where  the  evidence 
clearly  establishes  murder,  unless  the  homicide 
was  excusable  b^  reason  of  the  accused's  in- 
sanity, the  submission  to  the  jury  of  the  ques- 
tion of  manslaughter  is  reversible  error,  since, 
to  justify  a  conviction  for  a  lesser  offense,  it 
must  be  included  in  fact  as  well  as  in  law  in 
the  greater  offense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i!  715-720;   Dec.  Dig.  §  340.*] 


2.  Criminal  Law  (§  193%*)— FosMpa  Jeop- 
ardy—Conviction OF  Lesseb  as  Acquittal 
OF  IIioiiKB  Offense. 

Where  a  person  indicted  for  murder  on  an 
appeal  by  him  from  a  conviction  of  manslaugh- 
ter is  granted  a  new  trial,  he  should  be  tried 
anew  on  all  the  offenses  included  in  the  charge 
in  the  indictment;  the  appeal  operating  as  a 
waiver  of  the  acquittal  on  the  charge  of  mur- 
der necessarily  involved  in  the  conviction  of  the 
lesser  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  36B,  387,  389,  394;  Dec  Dig. 
§  193%.»] 

En  Banc.  Appeal  from  Superior  Court,  Spo- 
kane County;    E.  H.  Sullivan,  Judge. 

Arthur  Ash  was  convicted  of  manslaughter, 
and  he  appeals.   Reversed  and  remanded. 

Crandell  &  Crandell,  of  Spokane,  for  ap- 
pellant Jno.  li.  Wiley  and  Robt.  L.  McWll- 
llams,  both  of  Spokane,  for  the  State. 

MORRIS,  J.  Appellant  was  tried  upon  an 
information  charging  murder  In  the  first  de- 
gree and  was  convicted  of  manslaughter, 
from  which  he  appeals. 

[1]  The  main  assignments  of  error  are  bas- 
ed upon  the  instructions  of  the  court  sub- 
mitting the  crime  of  manslaughter  to  the 
Jury;  it  being  contended  that  there  was  no 
evidence  supporting  such  an  Instruction,  and 
hence  It  was  error  for  the  court  to  give  it 
It  will  not  be  necessary  to  review  the  evi- 
dence to  ascertain  If  there  was  evidence  upon 
which  the  instruction  submitting  manslaugh- 
ter could  be  sustained.  The  state  concedes 
there  was  none.  In  referring  to  the  evidence, 
the  state  says  in  its  brief:  "The  evidence  In 
effect  was  that  the  defendant  was  guilty  of 
a  cold-blooded,  deliberate  murder,  unless  the 
defense  of  insanity  interposed  by  the  de- 
fendant was  sufficient  to  Justify  the  homicide 
and  to  warrant  an  acquittal." 

The  character  of  defendant's  act,  unless 
excused  by  his  defoise  of  insanity,  would 
seem  to  be  determined  from  the  fact  that  he 
hid  himself  In  the  bushes  near  the  residence 
of  the  deceased,  where  he  lay  In  ambush  all 
night,  all  the  next  day,  and  up  to  9  o'clodc 
p.  m.,  of  the  second  night,  awaiting  a  favora- 
ble opportunity  to  shoot  and  kill  his  victim. 
These  undisputed  facts  contain  no  element  of 
manslaughter.  The  defendant  was  guilty  of 
killing  a  human  being  with  a  premeditated 
design  to  efTect  the  death  of  the  person  killed,' 
without  excuse  or  justification  In  law;  or 
else,  by  reason  of  his  mental  condition,  he 
was  not  subject  to  the  penalties  of  the  law ; 
and  the  court  should  so  have  instructed  the 
jury.  It  was  therefore  error  to  submit  the 
crime  of  manslaughter,  since  there  was  no 
evidence  In  the  case  upon  which  such  an  in- 
struction could  be  predicated.  The  state 
contends  that,  since  the  greater  Includes  the 
less,  manslaughter  is  included  in  murder  In 
the  first  or  second  degree.  Unquestlonablj' 
this  is  true  in  law,  but  to  be  included  in 
law  is  not  sufficient;  It  must  also  be  included 
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In  fact.  We  have  so  held  in  a  number  of 
cases.  Reference  to  the  latest  two  will  be 
sufficient. 

In  State  v.  Kruger,  60  Wash.  542.  Ill  Pae. 
769,  we  said :  "It  is  true  that  the  greater 
includes  the  less,  but  the  defendant  is  not 
guilty  of  either  unless  the  testimony  brings 
him  within  the  definition  of  a  crime.  It 
was  never  the  intent  of  the  law  to  submit 
a  possible  verdict  upon  a  so-called  Included 
crime  because  included  in  law.  It  must  be 
included  in  fact,  and  by  the  facts  of  the  par- 
ticular ease." 

In  State  v.  Pepoon,  62  Wash.  635,  114  Pac. 
449,  it  is  said:  "It  is  no  doubt  true  that  the 
crime  of  murder  includes  the  lesser  crimes  of 
murder  In  the  second  degree  and  of  man- 
slaughter, and  tt  Is  equally  true  that  the 
Jury  has  a  right  to  determine  the  desrree  of 
crime  which  was  committed.  But  that  de- 
termination must,  of  course*  be  based  upon 
evidence.  That  is  all  that  gives  the  deter- 
mination any  value.  The  anxiety  of  the  law 
is  to  give  the  defendant  the  full  benefit  of 
trial  by  Jury  on  all  questions  of  fact,  and  it 
will  not  give  its  sanction  to  a  farcical  and 
arbitrary  determination  of  any  alleged  fact 
which  the  Jury  has  had  no  posBtl)le  means  of 
determining.  If  the  defendant  had  been  In- 
formed against  for  manslaughter,  and  the 
state  had  failed  to  produce  any  evidence 
tending  to  show  the  commission  of  man- 
slaughter, as  it  did  fail  In  this  case  to  do, 
there  would  have  been  no  duty  restins;  upon 
the  Jury,  and  it  would  clearly  have  been  the 
duty  of  the  court  to  discharge  the  Jury  be- 
cause there  was  nothing  upon  which  the  func- 
tion of  a  jury  could  take  bold  and  to  dis- 
charge the  defendant.  The  legal  function  of 
the  Jury  is  not  at  all  changed  because  the 
question  for  determination  arises  upon  an  In- 
formation in.  .the  first  degree.  We  are  of 
course  not  speaking  with  reference  to  weight 
of  testimony,  but  of  a  case  where  there  is 
no  testimony  whatever  to  weigh  tending  to 
show  the  commission  of  the  lesser  decree." 

Answering  the  rule  of  these  cashes,  the  state 
contends  that  inasmuch  as  it  is  admitted  that 
manslaughter  is  included  in  law  in  a  charge 
of  murder  in  the  first  degree,  and  as  under 
our  practice)  Jurors  are  sole  judges  of  the 
facts,  the  court  cannot  say  as  a  matter  of 
'  law  there  Is  no  testimony  to  establish  any 
of  the  lesser  or  included  crimes,  but  must 
admit  the  legal  inclusion  and  submit  the  in- 
clusion in  fact  to  the  jnry.  This  would  be 
required  where  there  was  any  fact  or  facts 
to  be  determined  by  the  Jury.  But  the  court 
is  not  required  to  submit  any  determination 
of  a  fact  to  a  jury  when  there  Is  no  fact,  nor 
to  permit  a  jury  to  establish  by  its  verdict 
a  fact  which  there  is  no  evidence  to  sustain. 
Verdicts  must  be  founded  upon  facts  in  evi- 
dence, and  the  court  can  only  submit  to  the 
Jury  such  verdicts  as  may  be  found  from  a 
review  of  the  facts  in  evidence  when  there 
Is  substantial  evidence  to  establish  a  fact, 


the  court  cannot  weight  it  nor  determine  its 
relative  merit  Nor  can  it  convert  an  Inclu- 
sion in  law  into  an  Inclusion  in  fact,  until 
there  Is  a  fact.  The  inclusion  in  fact  being 
established,  the  Inclusion  in  law  follows?  but 
the  latter  cannot  exist  alone,  nor  find  a  place 
in  any  criminnl  trial,  until  the  essential  and 
Indispensable  facts  appear  In  the  evidence. 
Neither  can  we  accept  the  argument  of  the 
state  that  appellate  courts  should  not  shut 
their  eyes  to  the  fact  that  jurors  sometimes 
refuse  to  obey  the  instructions  of  the  court, 
when  there  Is  no  alternative  between  finding 
a  man  guilty  of  murder  in  the  first  degree 
and  finding  him  not  guilty,  and  ofttimes,  un- 
Ipr  the  impulse  of  sentiment  or  other  motive, 
acquit  rather  than  subject  the  accused  by 
their  verdict  to  the  penalties  of  murder  in 
the  first  degree.  That  Jurors  refuse  to  do 
their  sworn  duty  in  homicide  cases  cannot  in- 
fluence Judges  in  not  doing  theirs;  and.  If 
actuated  by  motives  other  than  their  obliga- 
tion to  the  state  and  to  themselves,  jurors 
permit  guilty  men  to  escape  their  Just  dues, 
the  fault  must  rest  with  the  jurors,  and  not 
with  the  courts,  who  must  ever  refuse  to  com- 
mit one  legal  wrong  in  order  to  palliate  an- 
other. We  are  therefore  of  the  opinion  that 
It  WHS  error  for  the  court  to  submit  an  in- 
struction involving  the  crime  of  manslaugh- 
ter. 

Having  reached  this  conclusion,  we  are 
brought  face  to  face  with  another  grave  prob- 
lem— the  effect  of  this  ruling  upon  the  ap- 
pellant. It  is  contended,  following  the  rale 
laid  down  in  State  v.  Robinson,  12  Wash. 
349,  41  Pac.  51,  902,  State  v.  Murphy,  13 
Wash.  229,  43  Pac.  44,  and  State  ex  rel. 
Moorebead  t.  Chapman,  64  Wash.  140,  116 
Pac.  C02,  that  the  verdict  of  manslaughter  is 
in  legal  effect  an  acquittal  of  the  higher  de- 
gree of  homicide;  and  appellant  cannot 
again  be  tried  for  those  crimes  without  being 
twice  put  in  jeopardy  for  the  same  offoise; 
and,  as  there  was  no  evidence  upon  which  to 
Justify  a  conviction  of  manslaughter,  the  re- 
sult must  be  the  discharge  of  the  defendant 
One  of  these  rules  must  be  departed  from,  or 
else  in  this  case,  as  in  many  others  where 
the  verdict  results  from  an  erroneous  view 
of  the  law  by  the  court  below  and  the  sub- 
mission of  Improper  verdicts,  the  appellate 
court,  in  correcting  the  error  and  thus  seek- 
ing to  do  Justice  as  between  the  state  and  the 
defendant,  must  lay  down  a  rule  which  re- 
sults In  the  greatest  injustice,  and  turns  loose 
murderers  and  other  violators  of  the  law 
to  pcey  upon  other  victims  of  their  criminal 
lust.  We  have  therefore  carefully  and  con* 
sc-ientlously  reviewed  these  two  rules  in  or- 
der to  satisfy  ourselves  which  is  best  found- 
ed in  reason,  and  which  l>est  serves  the  jus- 
tice and  purpose  of  the  law.  The  first  of 
these  rules,  as  found  In  State  y.  Kruger,  and 
State  V.  Pepoon,  supra,  was  first  reviewed 
by  the  court  in  State  v.  McPhail,  39  Wash. 
199,  81  Pac  683,  where  it  is  said  that:  "The 
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dedstons  are  practically  uniform  to  the  effect 
that  a  defendant  can  only  be  convicted  of  a 
lesser  degree  or  of  an  attempt  when  there  Is 
testimony  to  sustain  such  a  conviction. 
•  •  •  A  party  has  no  constitutional  right 
to  a  compromise  verdict  which  Is  not  sup- 
ported by  any  testimony."  We  rest  our  ad- 
herence to  that  rule,  which  has  become  one 
of  universal  application,  upon  the  authority 
and  reasoning  of  the  McPhall,  Kruger,  and 
Pepoon  Cases.  It  is  to-day  and  ever  has  been 
the  law  without  dissent  or  qualification. 

[2]  The  other  rule  that  a  conviction  of  a 
lesser  degree  of  a  given  crime  Is  In  legal 
effect  an  acquittal  of  the  higher  degrees,  en- 
titling the  defendant  to  a  discharge  of  the 
higher  degrees  upon  a  new  trial,  was  first 
noted  by  this  court  In  State  v.  Robinson,  12 
Wash.  349,  41  Pac.  51,  902,  although  the 
point  was  not  squarely  raised  or  passed  upon 
until  the  decision  of  State  v.  Murphy,  13 
Wash.  229,  43  Pac.  44,  where  It  was  held  that 
a  conviction  of  murder  In  the  second  degree 
was  an  acquittal  of  murder  In  the  first  de- 
gree, and  the  defendant  could  only  be  again 
tried  for  the  lesser  crime.  The  only  member 
of  the  present  court  who  took  part  In  the 
decision  of  State  v.  Murphy  Is  the  present 
chief  Justice,  who  vigorously  dissented  from 
the  rule  announced.  It  would  be  useless  to 
attempt  to  harmonize  the  American  cases  up- 
on this  point.  They  are  In  as  direct  conflict 
as  It  Is  possible  for  opposing  opinions  to  be. 
The  older  rule  Is  the  one  holding  that  a  con- 
viction of  a  lesser  offense  Is  not  an  acquittal 
of  greater  offenses  charged  In  the  same  In- 
formation, operating  as  a  bar  upon  the  grant- 
ing of  a  new  trial.  It  was  first  announced 
In  1819  In  Morris  v.  State,  1  Blackf.  (Ind.) 
37,  and  has  been  followed  in :  Brantley  v. 
State,  132  Ga.  573,  64  S.  E.  676,  22  L.  R.  A. 
(N.  S.)  959,  131  Am.  St.  Rep.  218, 16  Ann.  Cas. 
1203;  Veatch  v.  State,  60  Ind.  291 ;  State  T. 
McCord,  8  Kan.  232.  12  Am.  Rep.  469;  In  re 
Somers,  31  Nev.  531,  103  Pac.  1073,  24  L.  R, 
A.  (N.  S.)  504,  135  Am.  St.  Rep.  700;  Com- 
monwealth V.  Arnold,  83  Ky.  1,  4  Am.  St.  Rep. 
114;  State  v.  Kessler,  15  Utah,  142,  49  Pac. 
293,  62  Am.  St.  Rep.  911;  Bohanan  v.  Statie, 
18  Neb.  57,  24  N.  W.  390,  53  Am.  Rep.  791; 
State  V.  Beblmer,  20  Ohio  St  572;  Bripgs  v. 
Commonwealth,  82  Va.  554;  State  v.  Brad- 
ley, 67  Vt.  465,  32  Atl.  238 ;  Turner  v.  Terri- 
tory, 15  Okl.  557,  82  Pac.  650;  State  v.  GIl- 
11s,  73  S.  C.  318,  53  S.  E.  487,  5  L.  R.  A.  (N. 
S.)  571, 114  Am.  St.  Rep.  95,  6  Ann.  Cas.  993 ; 
State  V.  Matthews,  142  N.  C.  621,  55  S.  E.  42 ; 
United  States  v.  Harding,  Fed.  Cas.  No. 
15,301;  Trono  v.  United  States,  199  U.  S. 
621,  26  Sup.  Ct.  121,  50  L.  Ed.  292,  4  Ann. 
Cas.  773,  and  other  cases  from  the  same 
courts. 

The  theory  of  these  cases  Is  that,  when 
a  conviction  for  the  lesser  crime,  under 
an  Indictment  or  Information  charging  a 
greater  crime,  Is  reversed  uiwn  the  voluntary 
appeal  of  a  defendant,  he  thereby  waives 


the  acquittal  upon  the  higher  charge,  and, 
upon  the  conviction  being  set  aside,  he  Is  In 
the  same  position  as  if  no  trial  had  been 
had ;  the  reversal  operating  upon  the  acquit- 
tal as  well  as  upon  the  conviction.  In  some 
of  these  states  statutes  may  he  found  provid- 
ing, in  effect,  that  a  new  trial  places  the  par- 
ties in  the  same  position  as  If  no  trial  bad 
been  had.  In  others  there  is  no  such  st'itute; 
while  In  some  states  having  such  a  statute 
the  contrary  rule  is  held,  as  In  Johnson  v. 
State,  29  Ark.  31,  21  Am.  Rep.  154.  It  would 
therefore  seem,  as  stated  In  the  note  to  Com- 
monwealth v.  Arnold,  4  Am.  St  Rep.  119, 
that  the  existence  or  nonexistence  of  the 
statute  has  not  been  a  determining  factor  In 
the  decisions.  The  contrary  line  of  decisions 
commences  In  1846  with  Slaughter  v.  State,  6 
Humph.  (Tenn.)  410,  and  this  rule  has  been 
followed  In  many  cases  collected  in  note  to 
dissenting  opinion  In  Trono  v.  United  States, 
supra,  and  in  State  v.  OllHs,  73  S.  C.  818, 
63  S.  E.  487,  6  L.  R.  A.  (N.  S.)  671,  114  Am. 
St  Rep.  96,  6  Ann.  Cas.  903,  and  Brantley  t. 
State,  132  Ga.  673,  64  S.  E.  676,  22  L.  R.  A. 
(N.  S.)  959,  131  Am.  St  Rep.  218,  16  Ann. 
Cas.  1203.  They  rest  upon  the  theory,  as 
stated  In  People  v.  Dowling,  84  N.  Y.  478, 
that  no  person  shall  be  twice  put  In  Jeopardy 
for  the  same  offense,  and  that  the  applica- 
tion for  a  correction  of  the  verdict  Is  not  to 
be  taken  as  more  extensive  than  the  defend- 
ant's needs.  He  asks  for  a  reversal  of  so 
much  of  the  Judgment  as  convicted  him  of 
guilt,  but  does  not  ask  for  a  correction  of 
so  much  of  It  as  acquits  him  of  any  crime, 
and  that,  while  waiving  his  privilege  as  to 
one  offense,  he  keeps  It  as  to  the  other;  the 
waiver  being  construed  to  extend  to  the  pre- 
cise thing  as  to  which  relief  Is  sought 

The  only  statute  we  have  detlnlng  a  new 
trial  Is  Rem.  &  Bal.  {  398:  "A  new  trial  is  a 
re-examinatiou  of  an  Ishiiv  of  fact  in  the  same 
court  after  a  trial  and  decision  by  a  Jury, 
court  or  referees."  This  statute  adds  no 
particular  strength  to  the  position  we  have 
taken,  as  It  only  announces  what  would  un- 
questionably be  the  rule  irrespective  of  any 
statutory  definition,  although  It  would  seem 
that,- in  using  tite  phrase  "a  re-examlnatlon 
of  an  issue,"  It  was  meant  to  re-examlne 
the  whole  issue  as  orginally  presented  to 
the  court  or  Jury,  and  not  a  part  of  that  Is- 
sue less  than  the  whole.  It  will  not  be  de- 
nied that  when  in  an  appeal  -in  a  criminal 
case  where  a  single  offense  only  Is  charged, 
a  verdict  of  guilty  is  set  aside,  and  a  new 
trial  granted,  the  effect  Is  to  annul  the  judg- 
ment below  as  effectively  as  If  there  had  been 
no  trial;  and  the  defendant  stards  before 
the  bar  of  the  court  upon  his  second  trial 
in  the  Identical  position  in  which  he  stood 
upon  the  first  trial.  None  of  his  rights  have 
been  abridged,  nor  have  any  addiiiouul  bur- 
dens been  cast  upon  him.  The  right  of  ap- 
peal is  a  privilege  granted  by  law,  and,  when 
that  right  Is  taken  advantage  of  by  a  defend- 
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ant  convicted  of  an  Included  offense,  tie 
must  accept  tbe  privilege  witb  all  Its  attend- 
ant results;  and  one  of  tbose  results,  and 
the  one  in  eCCect  prayed  for  In  all  criminal 
appeals,  is  to  have  tbe  appellate  court  va- 
cate the  judgment  against  btm  and  grant  a 
new  trial  because  he  has  not  bad  that  fair 
and  impartial  trial  guaranteed  him  by  tbe 
Constitution,  or  because  some  rule  of  law  has 
been  improperly  announced  to  hla  prejudice. 
And,  .when  his  plea  for  a  new  trial  has  been 
granted,  he  is  no  more  in  Jeopardy  as  to  tbe 
greater  offense,  of  which  it  is  said  he  was 
acquitted,  than  as  to  the  included  offense  of 
which  he  was  convicted;  because  by  his  own 
act  he  has  procured  the  trial  and  its  attend- 
ant judgment  to  be  set  aside  and  held  for 
naught  that  he  may  again  be  permitted  to 
traverse  the  charge,  as  in  tbe  first  instance. 
In  the  Trono  Case,  it  is  said  in  reviewing 
these  conflicting  rules:  "In  our  opinion  the 
better  doctrine  is  that  which  does  not  limit 
the  court  or  Jury  upon  |a  new  trial  to  a  con- 
sideration of  the  question  of  guilt  of  the  low- 
er offense  of  which  the  accused  was  con- 
victed on  tbe  first  trial,  but  that  the  reversal 
of  the  judgment  of  conviction  opens  up  the 
whole  controversy  and  acts  upon  the  orig- 
inal judgment  as  if  it  bad  never  been.  The 
accused  by  his  own  action  has  obtained  a  re- 
versal of  the  whole  judgment,  and  we  see  no 
reason  why  he  should  not,  upon  a  new  trial, 
be  proceeded  against  as  if  no  trial  had  pre- 
viously taken  place.  We  do  not  agree  to  the 
view  that  the  accused  has  the  right  to  limit 
bis  waiver  as  to  Jeopardy,  when  he  appeals 
from  a  judgment  against  him.  As  the  Judg- 
ment stands  before  be  appeals,  it  is  a  com- 
plete bar  to  any  further  prosecution  for  the 
offense  set  forth  in  tbe  indictment,  or  of  any 
lesser  degree  thereof.  No  power  can  wrest 
from  ^im  tbe  right  to  so  use  that  Judgment, 
but,  if  be  chooses  to  appeal  from  it  and  to 
ask  for  Its  reversal,  he  thereby  waives,  if 
successful,  his  right  to  avail  himself  of  the 
former  acquittal  of  tbe  greater  offense  con- 
tained in  the  judgment  which  he  himself  pro- 
cured to  be  reversed.  •  •  •  When  the 
first  trial  is  entered  upon,  he  is  then  put  in 
jeopardy  within  the  meaning  of  the  phrase, 
and  yet  it  has  been  held,  as  late  as  United 
Sta^tes  v.  Ball,  163  U.  S.  662,  671  [16  Sup.  Ct. 
1192,  41  L.  Ed.  300]  (and  nobody  now  doubts 
it),  that,  if  tbe  Judgment  of  conviction  be  re- 
versed on  his  own  appeal,  he  cannot  avail 
himself  of  the  once-ln-jeopardy  provision  as 
a  bar  to  a  new  trial  of  the  offense  of  which 
be  was  convicted.  And  this  is  generally  put 
.  upon  the  ground  that  by  appeal  be  waives  his 
right  to  the  plea,  and  asks  the  court  to 
award  blm  a  new  trial,  although  its  effect 
will  be,  if  granted,  that  be  will  be  again 
tried  for  tbe  offense  of  which  he  has  been 
once  convicted.  This  holding  shows  that 
there  can  be  a  waiver  of  the  defense  by  rea- 
son of  tbe  action  of  the  accused,  as  there  is 


therefore  a  waiver  in  any  court,  and  tbe 
question  is  as  to  its  extent  (that  is,  bow  far 
the  accused  by  his  own  action  may  tie  deemed 
to  have  waived  his  right).  It  seems  much 
more  rational  and  in  better  accord  with  the 
proper  administration  of  the  criminal  law 
to  hold  that  by  appealing  the  accused  waives 
the  right  to  thereafter  plead  once  in  jeop- 
ardy, when  he  has  obtained  a  reversal  of  the 
judgment,  even  as  to  that  part  of  it  which 
acquitted  bim  of  tbe  higher  while  convicting 
him  of  the  lower  offense.  When  at  bis  own 
request  he  has  obtained  a  new  trial,  be  must 
take  the  burden  with  the  benefit  and  go  back 
for  a  new  trial  of  the  whole  case,  it  does 
not  appear  to  us  to  tie  a  practice  founded  on 
solid  reason  to  permit  such  a  limited  waiver 
by  an  accused  party  while  himself  asking 
for  a  reversal  of  the  Judgment" 

This  reasoning  is  to  our  minds  so  cogent 
that  we  do  not  deem  it  profitable  to  farther 
extend  this  opinion  by  enlarging  upon  it 
other  than  to  say  it  preserves  all  the  consti- 
tutional and  other  rights  of  both  parties  to 
a  criminal  trial,  the  state  and  the  accused. 
Tbe  announcement  of  this  rule  may  disturb 
the  guilty  who  seek  through  the  intricate 
mazes  of  technical  and  refined  subtleties  to 
escape  punishment  for  their  evil  deeds,  as 
in  this  case,  where  to  take  the  contrary  view 
would  mean  that  a  murderer  who  admits  bis 
crime  and  whose  only  regret  is  tliat  he  was 
apprehended  before  bis  lust  for  killing  was 
fully  satisfied,  as  he  sought  a  second  victim, 
would  be  left  free  to  pursue  tils  criminal  in- 
tent until  he  bad  added  other  victims  to  his 
score.  Courts  should  give  to  ail  persons  ac- 
cused of  crime  the  benefit  of  all  the  law  that 
wisdom  has  created  to  shield  the  Innocent 
from  false  accusation,  but  they  only  bring 
themselves  Into  ridicule  when  they  seek, 
through  meaningless  technicalities  and  hair- 
splitting distinctions,  to  build  °ap  a  protect- 
ing wall  behind  which  the  guilty  may  avoid 
tbe  penalty  of  their  misdeeds.  It  is  to  be 
deplored  that  juries  will  sometimes  so  forget 
their  sworn  duty  as  to  refuse  to  hold  up 
violators  of  tbe  law  to  the  full  measure  of 
their  misdeeds.  Courts  should  not  aid  in 
this  miscarriage  of  justice  by  creating  techni- 
cal and  subtle  distinctions  in  tbe  law  and  thus 
enable  tbe  guilty  to  altogether  escape.  We 
cannot  control  the  verdicts  of  juries  In  their 
failure  to  make  true  deliverance  between  the 
state  and  tbe  criminal,  but  we  can  refuse 
to  extend  the  farce  so  as  to  make  it  operate 
as  an  absolute  discharge.  Believing  that  a 
new  trial  to  one  found  guilty  of  a  lesser  of- 
fense should  on  bis  appeal  be  held  a  new 
trial  upon  all  offenses  included  within  the 
charge  that  find  sustaining  facts  In  the  evi- 
dence, we  so  hold,  and  adopt  such  rule  for 
our  future  guidance.  It  may  not  be  supiK>rt- 
ed  by  the  greater  number  of  adjudicated 
cases,  but  it  appeals  to  us  as  based  upon  the 
best  reasoning  and  soundest  judgment  It 
follows  that  State  v.  Murphy,  and  other  cases 
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expressing  contrary  Tiews,  are  hereby  over- 
ruled. 

Because  of  the  error  In  the  Improper  sub- 
mission of  a  verdict  for  manslaughter,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial  upon  the  Information. 

DUNBAR,  C.  X,  and  ELLIS,  MOUNT, 
CROW,  CHADWICK,  and  PARKER,  JJ., 
concur. 


(6g   Wadi.  17() 

FRANKLIN  COUNTY  v.  CARSTENS. 

(Supreme  Court  of  Washington.    April  9, 
1912.) 

1.  Estoppel  (g  62*) — Cot7Ntt— Convbtarck 
or  Tax  Title. 

A  county,  in  default  of  bidders,  purchased 
land  sold  for  delinquent  taxes  and  obtained  a 
tax  deed.  It  quitclaimed  the  land  to  the  orig- 
inal owner  on  his  paying  the  taxes.  This  was 
done  before  tbe  runnmg  of  limitations  for  con- 
testing the  validity  of  the  tax  deed  prescribed 
by  Rem.  &  Bal.  Code,  {  5501.  For  about  seven 
years  a  grantee  of  the  original  owner  relied 
on  the  title  conveyed  by  the  county  which  in- 
duced him  to  forego  his  right  to  litigate  the 
validity  of  the  tax  title  until  the  running  of 
lifflitauons  prescribed  by  Rem.  &  Bal.  Code,  § 
162,  and  induced  him  to  regnlarly  pay  the  taxes. 
There  was  nothing^  to  show  that  either  tbe 
grantee  or  the  original  owner  intended  to  liti- 
gate the  tax. title.  Held  that,  since  the  county 
acquired  the  land  in  its  proprietary  capacity, 
it  was  estopped  from  assailing  the  validity  of 
its  deed  to  the  original  owner  and  attacking 
the  title  of  his  grantee. 

[E!d.  Note. — ^For  other  cases,  see  Estoppel, 
Cent.  Dig.  {{  161-153;   Dec.  Dig.  i  62.*] 

2.  Evidence     (§    443*)— Parol    Evidence— 
Varvino  Wbttten  Instrument. 

Where  a  resolution  of  the  board  of  com- 
missioners of  a  county  recited  that  the  county 
claimed  land  acquired  by  it  at  a  delinquent  tax 
sale,  and  that  on  payment  of  the  taxes  by  the 
ori^nal  owner  it  would  execute  to  him  a  quit- 
claim deed,  and  where  the  deed  recited  that  the 
conveyance  was  to  remove  a  cloud  on  the 
premises  caused  by  the  tax  deed,  parol  evi- 
dence that  the  resolution  was  adopted  and  deed 
executed  to  settle  a  controversy  involving  the 
validity  of  the  tax  title  was  admissible  as  sup- 
plementing the  resolution  and  the  deed  and  did 
not  vary  or  contradict  them. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2048-2051;  Dec.  Dig.  S  443.*] 

3.  Counties   (J  110*)— Compromise  of  Tax 
Title— County  Board— Powebs. 

Under  Rem.  &  Bal.  Code,  §  3890,  giving  the 
board  of  county  commissionera  tbe  care  of  tbe 
county  property  and  the  management  of  coun- 
ty bnsinesB,  the  board  of  count?  commissioners 
of  a  county  has  authority  to  compromise  a 
doubtful  tax  title  acquired  by  it  by  convey- 
ing tbe  property  to  the  original  owner  on  his 
paying  the  delinquent  taxes. 

[Ed.  Note.^For  other  cases,  see  Counties, 
Cent.  Dig.  ii  362-374;  Dec.  Dig.  g  110.*] 

Department  1.  Appeal  from  Superior 
Court,  Franklin  County;  O.  R.  Holcomb, 
Judge. 

Action  by  Franklin  County  against  Thomas 
Carstens.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 


M.  L.  DrlBCoU,  of  Pasco  (P.  F.  Leonard,  of 
counsel),  for  appellant  John  B.  Ryan  and 
Grover  E.  Desmond,  of  Seattle,  and  Fletcher 
&  Evans,  of  Tacoma,  for  respondent 

GOSE,  J.  Action  to  quiet  title.  Decree  for 
defendant.    The  plaintiff  has  appealed. 

On  August  1,  1901,  a  general  tax  certificate 
was  issued  to  the  appellant  for  the  delin- 
quent taxes  against  the  property  in  contro- 
versy as  well  as  a  large  amount  of  other 
property.  Thereafter  tbe  appellant  prose- 
cuted a  general  foreclosure  proceeding  upon 
the  certificate,  and  a  decree  of  foreclosure 
was  entered  on  tbe  24tb  day  of  June,  1902. 
On  tbe  26th  day  of  July,  1902,  In  default  of - 
bidders,  the  property  was  struck  off  and  sold 
to  the  appellant  for  the  taxes,  penalty.  In- 
terest, and  costs.  On  August  23d  the  county 
treasurer  executed  and  delivered  to  the  ap- 
pellant a  tax  deed,  which  was  duly  filed  for 
record  In  the  office  of  the  county  auditor  on 
June  24,  1903.  On  July  8,  1903,  its  board  of 
county  commissioners  caused  an  order  to  be 
entered  upon  its  minutes,  to  the  effect  that 
all  former  owners  could  redeem  the  property 
from  the  tax  sale  by  paying  the  face  of  the 
original  taxes  for  the  years  1892  and  suc- 
ceeding years  to  and  including  1902.  The 
county  treasurer  thereupon,  under  the  direc- 
tion of  the  board,  sent  notice  of  the  order 
to  all  known  owners  of  property  of  the  class 
designated  in  the  order.  On  July  5,  1904, 
the  board  caused  an  order  to  be  entered, 
which  recites  that  J.  C.  Helm,  respondent's 
grantor,  had  made  an  application  for  a  quit- 
claim deed  to  tbe  property  in  controversy; 
that  he  was  the  original  owner  thereof;  that 
the  county  "claims"  title  In  virtue  of  the 
tax  deed;  that  the  applicant  offers  to  pay 
the  taxes  assessed  against  the  property, 
amounting  to  $407.10;  that  the  board  be- 
lieved that  it  would  be  "to  the  best  Interest 
of  the  county  to  allow  the  applicant  to  re- 
deem"; and  that  tbe  board  would  execute 
and  deliver  to  him  a  quitclaim  deed  to  the 
property,  "relinquishing  all  right"  the  county 
"might"  have  therein  in  virtue  of  the  tax 
deed  upon  payment  of  the  amount  stated. 
Helm  then  paid  that  amount  to  the  county 
treasurer,  and  on  July  7th  the  appellant  con- 
veyed the  property  to  him  by  a  deed  of  quit- 
claim. Tbe  deed  was  duly  filed  for  record 
on  July  15,  1904.  On  July  16th  Helm  con- 
veyed the  property  to  the  respondent  for  a 
recited  consideration  of  $800,  and  he  duly 
filed  his  deed  for  record  on  August  3d  fol- 
lowing. The  property  has  since  been  regular- 
ly assessed  to  Helm,  and  the  respondent  has 
paid  the  taxes  as  follows:  "March  13,  1906, 
$6.37  for  year  1905.  March  15,  1907,  $6.24 
for  year  1906.  March  13,  1908,  $24.63  for 
year  1907.  March  15,  1909,  $21.48  for  year 
1908.  March  15,  1910,  $82.48  for  year  1909. 
March  15,  1911,  $181.83  for  year  1910."  This 
action  was  commenced  In  April,  1911.  In 
addition  to  the  matters  stated,  the  answer 
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affirmatively  alleges:  That  "the  county  com- 
missioners found  as  a  matter  of  fact  and  en- 
tered in  their  records  that  it  was  to  the  best 
interests  of  the  county  to  make  such  settle- 
ment; there  l>eing  a  controversy  over  the 
matter  at  the  time."  That  the  commission- 
ers, before  entering  the  order  permitting  re- 
demption, consulted  with  the  county  attor- 
ney. That  they  made  the  order  relying  up- 
on his  advice.  And  that  "the  predecessor  in 
Interest  of  the  defendant  relied  upon  said 
county  attorney's  action  and  said  county 
commissioners'  action  and  redeemed  said 
lands."  There  are  720  lots  in  controversy. 
The  preponderance  of  evidence,  aside  from 
the  recited  consideration  in  the  respondent's 
deed,  shows  that  the  property  had  no  market 
value  at  the  time  the  appellant  conveyed  it 
to  Helm. 

The  respondent  rests  his  right  to  an  affirm- 
ance of  the  decree  upon  two  legal  proposi- 
tions: (1)  That  the  county  is  estopped  from 
asserting  title;  and  (2)  that  the  property 
was  conveyed  to  his  grantor  as  a  compromise 
of  a  disputed  and  doubtful  title.  These  con- 
tentions will  be  considered  in  their  proper 
order. 

The  Code,  Rem.  &  Bal.,  !  9272,  provides 
that  property  acquired  by  a  county  for  taxes 
shall  be  subject  to  sale  by  the  iward  of  coun- 
ty commissioners  of  the  county  at  any  time 
after  the  county  shall  have  received  a  deed 
therefor,  when  in  the  Judgment  of  the  board 
they  deem  it  for  the  uest  interests  of  the 
county  to  sell  the  same,  and  that  they  may 
enter  an  order  directing  the  county  treas- 
urer to  sell  the  property,  and  that  he  shall 
thereupon  proceed  to  notice  for  public  sale 
and  sell  the  same  for  cash  to  the  highest 
bidder.  It  is  conceded  that  this  statute  was 
not  complied  with. 

[1]  We  think'  the  county  is  estopped  to  as- 
sert title.  The  respondent  has  paid  the  tax- 
es assessed  against  the  property  for  six  con- 
secutive years.  In  addition  to  this  fact,  the 
statute  of  limitations  had  not  run  against 
the  right  of  his  grantor  to  contest  the  validi- 
ty of  the  tax  deed  when  he  paid  the  taxes 
and  accepted  a  deed  from  the  county.  Laws 
1893,  p.  20,  §  1;  Bal.  Code,  §  5501.  At  the 
time  the  present  action  was  commenced,  the 
time  in  which  to  test  its  validity  had  expired 
by  limitation.  Laws  1907,  p.  398,  §  1;  Rem. 
&  Bal.  Code,  §  162.  For  practically  seven 
years  the  respondent  has  relied  upon  the 
title  conveyed  by  the  appellant  to  his  gran- 
tor. By  its  conduct  he  has  been  lulled  into 
a  feeling  of  security,  and  has  refrained  from 
resorting  to  the  courts  for  a  determination  of 
the  validity  of  the  tax  deed.  We  think  the 
principles  of  common  honesty  and  natural 
justice  forbid  that  it  should  now  be  heard  to 
assert  the  inconclusiveness  of  the  record. 

The  property  was  held  by  the  appellant  in 
a  proprietary  capacity,  as  distinguished  from 
the  governmental  or  quasi  governmental  ca- 
pacity in  which  municipal  corporations  hold 
property  such  as  streets,  public  parks,  and 


other  property,  devoted  to  and  essential  to 
the  exercise  of  municipal  functions.  We 
think  the  better  rule  is  that,  where  proper- 
ty is. held  by  a  municipal  corporation  in  a 
proprietary  capacity  and  subject  to  the  power 
of  sale  by  the  officers  who  assume  to  sell  it, 
the  principles  of  equitable  estoppel  may  be 
invoked  against  it  Spokane  St.  By.  Co.  v. 
Spokane,  6  Wash.  521,  33  Pac.  1072;  Elliott, 
Mnn.  Corp.  i  175,  p.  280;  2  Dillon,  Mun. 
Corp.  (4th  Ed.)  675;  Audubon  County  v. 
American  Emigrant  Co.,  40  Iowa,  460; 
Adams  County  v.  B.  &  M.  R.  Co.,  39  Iowa, 
507;  Austin  v.  Brem^  County,  44  Iowa,  155; 
Logan  County  v.  City  of  Lincoln,  81  111.  156; 
Town  of  Searcy  v.  Tarnell,  47  Ark.  269,  1 
S.  W.  319;  Moore  v.  Mayor,  73  N.  Y.  238,  29 
Am.  R^.  134.  These  views  are  not  in  con- 
flict with  the  recent  case  of  City  of  Seattle 
V.  Hinckley,  121  Pac.  444.  The  property 
there  in  controversy  was  a  public  street 
Moreover,  the  countervailing  equities  In  favor 
of  the  city  were  stronger  than  the  equities 
of  the  parties  asserting  estoppel  against  it 
The  appellant's  authorities  upon  this  ques- 
tion may  be  grouped  for  convenience  under 
three  general  classes:  (1)  Where  the  munici- 
pal officers  had  no  power  to  make  the  con- 
tract or  execute  the  conveyance  which  was 
sought  to  be  made  the  basis  of  an  estoppel; 
(2)  where  the  property  was  held  in  a  govern- 
mental or  quasi  governmental  capacity  and 
was  essential  to  the  exercise  of  municipal 
functions;  and  (3)  where  timely  action  was 
brought  by  or  on  behalf  of  the  municipality. 
State  V.  Pullman,  23  Wash.  583,  63  Pac  265, 
83  Am.  St  Rep.  836;  Commercial  Klec.  L.  & 
P.  Co.  V.  Tacoma,  20  Wash.  288,  55  Pac. 
219,  72  Am.  St  Rep.  103;  State  ex  rel. 
Spring  Water  Co.  v.  Monroe,  40  Wash.  545, 
82  Pac.  888;  Smith  v.  Lamping,  27  Wash- 
624,  68  Pac.  195;  Young  v.  State,  19  Wash. 
634,  54  Pac.  36;  Ritchie  v.  State,  42  Wash. 
653,  85  Pac.  417;  Chehalis  County  v.  Hut- 
cheson,  21  Wash.  82,  67  Pac.  341,  75  Am.  St 
Rep.  818;  Paul  v.  Seattle,  40  Wash.  29i 
82  Pac.  601;  Mather  v.  King  County,  39 
Wash.  693,  82  Pac.  121;  City  of  Unlontown 
V.  Berry  (Ky.)  72  S.  W.  295;  Childress  Coun- 
ty L.  &  C.  Co.  V.  Baker,  23  Tex.  Civ.  App. 
451,  56  S.  W.  756;  and  Board  v.  Fleming,  93 
Ark.  490,  125  S.  W.  132— fall  within  the 
first  class.  The  distinction  Is  forcefully 
stated  in  the  Pullman  Case  as  follows: 
"There  has  been  a  conflict  of  opinion  on 
some  branches  of  this  question;  but  an  in- 
vestigation of  the  authorities  will  show,  we 
think,  that  where  courts  have  estopped  mu- 
nicipalities from  interposing  the  plea  of 
ultra  vires,  and  from  escaping  the  responsi- 
bility of  their  acts,  it  has  been  where  there 
has  been  a  defect  in  the  execution  of  the 
contracts,  as  in  the  issuance  of  bonds,  etc., 
and  not  where  there  has  been  an  absolute 
want  of  power  on  the  part  of  the  municipali- 
ty to  contract."  A  like  distinction  is  recog- 
nized in  the  Monroe  Case.  There  the  court 
said:    "The  case  of  Spokane  St  R.  Ca  t. 
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Spokane  FalJs,  6  Wash.  621,  S3  Pac.  1072, 
Is  not  In  point.  Tbe  city  council  had  the 
power  to  grant  the  franchise  there  In  con- 
troversy, In  the  first  Instance.  It  was  a 
case  of  the  defective  or  Irregular  exercise 
of  an  existing  power,  and  not  a  case  where 
the  power  to  act  in  the  first  Instance  was 
entirely  lacking."  Board  of  Park  C!om'rs 
V.  Taylor,  133  Iowa,  453,  108  N.  W.  027; 
City  of  Mobile  v.  Sullivan  Timber  Co.,  129 
Fed.  298,  63  C.  C.  A.  412;  and  Detroit  v.  De- 
troit Ry.  Co.  (0.  C.)  60  Fed.  161— fall  within 
the  second  class.  Amott  v.  Spokane,  6  Wash. 
442, 33  Pac.  1063;  Green  v.  Okanogan  County, 
60  Wash.  309,  111  Pac.  226,  114  Pac.  457; 
and  Platter  V.  Board,  etc.,  103  Ind.  360,  2 
N.  K  644— fall  within  the  third  class. 

In  the  case  at  bar  the  appellant,  both  by 
declaration  and  conduct.  Induced  the  respond- 
ent to  forego  his  right  to  litigate  the  valid- 
ity of  the  tax  title,  and  induced  him  to 
r^ularly  pay  the  taxes  upon  the  property 
for  six  years.  It  is  true  the  appellant  has 
ofTered  to  repay  the  taxes.  That,  however, 
will  not  put  the  respondent  in  statu  quo. 
The  testimony  shows  that  the  property  is 
now  of  the  valnfe  of  $28,000.  The  appellant 
remained  silent  when  duty  commanded  it  to 
speak  if  it  ever  Intended  to  speak,  and  it 
will  not  now  be  beard  to  assert  a  right 
which  equity  and  good  conscience  forbid  that 
it  should  have. 

It  may  be  said  that  there  is  no  testimony 
tending  to  show  that  either  the  respondent 
or  his  grantor  intended  to  litigate  the  tax 
title.  They  had  that  right,  however,  and  ap- 
pellant's course  of  conduct  induced  them  to 
permit  It  to  lapse. 

[2]  We  also  think  the  second  contention  is 
sound.  The  resolution  recites  that  the  ap- 
pellant "claimed"  the  property,  and  that  up- 
on payment  of  the  taxes  by  the  original 
owner  It  would  execute  to  him  a  quitclaim 
deed  "relinquishing  all  right"  that  it  "might" 
Iiave  therein.  The  deed  recites  that  "this 
conveyance  Is  for  the  purpose  of  removing  a 
cloud  upon  the  above  premises,  caused  by  a 
treasurer's  tax  deed  filed  in  a  book  by  it- 
self on  June  24,  1903,  with  the  auditor  of 
Franklin  county."  Mr.  Uvesley,  who  was 
chairman  of  the  board  wben  the  order  was 
entered  and  the  deed  executed,  testified  that 
the  board  acted  upon  the  advice  of  the  coun- 
ty attorney.  He  was  asked,  "Mr.  Livesley, 
at  this  time  was  there  any  controversy  or 
litigation  on  relating  to  the  validity  of  those 
tax  deeds  or  tax  titles  which  the  county  had 
at  the  time  of  this  property  In  dispute?" 
and  answered:  "Yes,  sir;  It  was."  He  was 
then  asked,  "Of  which  this  property  was  a 
part?"  and  answered,  "It  was."  Mr.  An- 
derson, who  was  also  a  member  of  the  board 
at  that  time,  testified  that  the  board  took  ad- 
vice from  the  county  attorney.  He  was  then 
asked,  "Was  there  any  controversy  on  at 
that  time  relating  to  the  validity  of.  these 
titles  which  Franklin  county  claimed  to  have 
acquired  under  the  tax  foreclosure  of  1902?" 


and  answered:  "Yes,  sir;  we  were  advised  . 
that  there  was  a  question  as  to  the  title."  Mr. 
John  J.  Rudkln,  who  was  prosecuting  attor-  - 
ney  for  the  appellant  by  appointment,  and  . 
who  conducted  the  tax  foreclosure  proceed- 
ings, testified  as  follows:  "I  conducted  pro- 
ceedings as  attorney  for  the  county.  Q.  Was 
there  any  controversy  or  dispute  at  the  time 
as  to  the  validity  of  that  tax  sale?  A.  There 
was.  Q.  Between  the  property  ovmers  and 
the  county?  A.  There  was  a  general  ques- 
tion as  to  the  validity  of  Uie  proceeding,  as 
it  had  not  been  tested  in  the  Supreme  Court. 
Everybody  was  questioning  it  Q.  And  the 
proceeding  was  very  seriously  questioned? 
A.  Yes."  He  further  testified:  "The  com- 
missioners consulted  with  me  in  regard  to 
taxes,  and  I  informed  them  that  I  had  done 
all  I  knew  how  to  make  the  proceedings  le- 
.gal,  but  that  it  bad  not  been  tested  in  the 
Supreme  Court,  and  that  a  tax  title  was  con- 
sidered a  v^ry  uncertain  title  from  a  legal 
standpoint."  The  resolution  and  deed  were 
prepared,  after  Mr.  Rudkln's  resignation,  by 
his  successor  in  office.  This  evidence  was  ad- 
missible. It  does  not  vary  or  contradict  the 
record,  but  tends  to  supplement  it,  and  to 
show  matters  which,  through  oversight  or 
some  other  cause,  were  not  recorded.  Chip- 
pewa Bridge  Co.  v.  City  of  Durand,  122  Wis. 
85,  99  N.  W.  603, 106  Am.  St.  Rep.  931. 

[3]  Reading  the  record  as  thus  fortified, 
there  can  be  no  question  that  the  commis- 
sioners compromised  a  title  that  was  then 
disputed  and  considered  doubtful.  The  fact 
that  they  called  it  a  redemption  does  not 
make  it  a  teclmical  redemption.  They  had 
authority  to  compromise,  and  their  good 
faith  is  not  only  abundantly  shown,  but  con- 
ceded. The  Code,  Rem.  &  Bal.,  f  3890,  pro- 
vides: "The  several  boards  of  county  com- 
missioners are  authorized  and  required 
•  ■•  •  (6)  To  have  the  care  of  the  county 
property  and  the  management  of  the  county 
funds  and  business,  and  in  the  name  of  the 
county  to  prosecute  and  defend  all  actions 
for  and  against  the  coimty  and  such  other 
powers  as  are  or  may  be  conferred  by  law." 
See  Prentice  v.  Franklin  County,  54  Wash. 
587,  103  Pac.  831;  Williamson  v.  Snohomish 
County,  64  Wash.  233,  116  Pac.  675;  11  Cyc. 
606;  Mills  County  v.  B.  &  M.  B.  Co.,  47 
Iowa,  66;  Commissioners  of  Labette  County 
V.  Elliott,  27  Kan.  606;  Multnomah  County 
V.  Title,  etc.,  Co.,  46  Or.  623,  80  Pac.  409; 
Multnomah  County  v.  Dekum,  51  Or.  88,  93 
Pac. -821, 16  Ann.  Gas.  933;  Washburn  Cotm- 
ty  V.  Thompson,  99  Wis.  586,  75  N.  W.  309. 
In  the  case  last  cited,  In  considering  the  pow- 
er of  the  board  of  county  commissioners  to 
compromise  a  disputed  or  doubtful  claim. 
It  Is  said:  "It  would  seem  to  rest  in  sound 
reason  and  common  sense,  without  Judicial 
authority  to  support  it,  that  the  right  to  sue 
and  be  sued,  in  the  conduct  of  corporate  busi- 
ness, must  necessarily  carry  with  it  the  right 
to  compromise  and  settle  disputed  or  doubt- 
ful claims."    In  each  of  the  cases  cited  the 
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compromiae  was  effected  after  a  anlt  bad 
been  commenced.  That  fact,  however,  can- 
not affect  the  power  to  compromiBe.  The 
controlling  question  must  be:  Was  the  claim 
or  title  disputed  or  doubtful,  and  did  the 
board  exercise  good  faith?  The  power  is 
Implied  from  the  po;rer  expressly  conferred 
to  manage  the  coun^  business  and  to  pros- 
ecute and  defend  all  actions  for  or  against 
the  county.  It  would  b«  an  unreasonable  in- 
terpretation to  hold  that  the  county  was  pow- 
erless to  compromise  a  claim  or  a  title  which 
both  its  governing  ofBcers  and.  their  legal 
advisers  regarded  as  doubtful,  until  after 
costs  had  been  Incurred. 

We  think  for  both  of  the  reasons  stated 
the  decree  was  right,  and  it  is  affirmed. 

DUNBAR,  O.   J.,  and  PAHKEE,  CBOW, 
and  CHADWICK,  JJ.,  concur. 


(S8  Wash.  KM) 

BEHNB  «t  aL  t.  STAPISH  et  ax. 

(Supreme   Court   of   Washington.     April   10, 
1912.) 

1.  Appeai,  and  Bbbob  ({  969*)— 'Plkadino 
(g  236*)— Rb VIEW— DiscBxnoN  or  Lowkb 
CouBT— Amendment  or   Pucadino. 

The  allowance  of  an  amendment  to  the 
pleadings  rests  in  the  discretion  of  the  trial 
court,  and  will  not  be  reviewed,  in  the  absence 
of  manifest  abuse. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3825-3833:  Dec.  Dig.  { 
959;*  Pleading,  Cent  Dig.  {  601;  Dec.  Dig. 
i  2^*] 

2.  Pl.XAOINe  (I  236*)— AmNDMKRT  — DlB- 
CBETION. 

A  grant  of  leave  to  amend  a  reply  pend- 
ing the  trial,  and  to  amend  a  complaint  after 
trial  commenced,  on  condition  that  plaintiff 
bear  the  expense  of  a  continuance,  granted  to 
insure  the  defendant  time  to  prepare  to  meet 
new  issues  presented,  held  a  proper  exercise 
of  the  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  601;    Dec.  Dig.  {  236.*] 

3.  Mechanics'  Liens  (|  73*)  —  Right  to 
Lien  —  Sbbvices   Rendebkd  —  Consbnt   or 

OWNEB. 

Where  well  drillers  were  allowed  to  drill 
a  well,  after  they  had  informed  the  owners 
that  they  would  not  do  the  work,  upon  the 
condition  that  the  drilling  was  not  to  be  paid 
for,  unless  water  in  sufficient  quantity  was 
obtained,  there  was  no  warranty  that  water 
would  be  obtained,  so  as  to  preclude  them 
from  asserting  their  lien  on  the  premises  for 
drilling  actually  done. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Lieiis,  Cent  Dig.  ||  87,  88,  90-102;  Dec  Dig. 
I  73.*] 

4.  MECKAincs'  Liens  (|  281*)— Rioht  to  Likn 
— Skbvios  Rendebed — Consent  of  Owneb. 

In  an  action  to  enforce  a  mechanic's  lien 
for  drilling  a  well,  evidence  held  to  support  a 
finding  that  it  was  incumbent  upon  the  owners 
of  the  premises,  rather  than  the  drillers,  to 
furnish  casings,  where  the  drilling  could  not 
proceed  by  reason  of  crumbling  rock. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  CentDig.  f|  665-672;  Dec  Dig.  |  281.*] 

Department  2.  Appeal  from  Superior 
Court  Grant  County ;    R.  S.  Steiner,  Judge. 


Action  by  W.  B.  BAne  and  anoth^ 
against  O.  M.  Stapisb  and  wife.  From  a 
Judgment  for  plaintiffs,  defendastB  appeaL 
Affirmed. 

John  W.  Hanna  and  Renean  ft  Clapp,  all 
of  Watervllle,  for  appellants.  W.  B.  Soutb- 
ard,  Daniel  T.  Cross,  and  Sessions  ft  War- 
ren, all  of  Wilson  Creek,  for  respondents. 

FULLERTON,  3.  In  the  summer  of  1907, 
the  respondents  and  the  appellants  entered 
into  a  verbal  agreement,  whereby  the  former 
agreed  to  dig  a  well  for  the  latter  on  certain 
lands  belonging  to  the  latter,  situated  in 
what  is  now  Grant  county.  The  -respondents 
entered  upon  the  performance  of  contract 
on  September  27,  1907,  and  continned  there- 
in until  January  7,  1008,  during  which  the 
well  was  drilled  to  a  depth  of  512  feet, 
^ben  this  depth  was  reached,  It  was  fonnd 
impossible  to  proceed  further  wltbont  cas- 
ing the  well,  owing  to  the  fact  that  rock 
would  loosen  from  the  sides  of  the  well  and 
Interfere  with  the  operation  of  the  drlU.  At 
this  time,  the  appellant  G.  M.  Stapish  was 
In  the  state  of  Michigan,  and  could  not  l>e 
readily  communicated  with.  The  appellant 
Maggie  Stapish  was  thereupon  consulted  bj 
the  respondents  and  requested  to  fumlsb  the 
necessary  casing.  This  she  was  averse  to 
doing;  whereupon  it  was  agreed  tliat  ftir- 
ther  drlllng  should  be  abandoned  nntil  the 
return  of  G.  M.  Stapish.  On  Staplsh's  re- 
turn, be  was  seen  by  one  of  the  respondents, 
told  of  the  condition  existing  In  the  well, 
and  requested  to  furnish  the  necessary  casing. 
This  he  agreed  to  do,  but  falling  therein 
was  called  on  a  second  time  by  the  respond- 
ents, when  be  again  repeated  his  promise. 
The  casings,  however,  were  not  famished, 
and  the  respondents,  within  the  time  limited 
by  statute,  filed  a  lien  upon  the  land  on  which 
the  well  was  situated  to  secure  payment  for 
the  work  done  thereon  and  began  these  pro- 
ceedings to  foreclose  the  same. 

In  their  complaint,  the  respondents  alleged 
that  they  performed  the  work  at  the  request 
of  the  appellanta,  and  that  the  work  was  rea- 
sonably worth  the  stun  of  (1,706.76.  The  ap- 
pellants answered,  setting  up  that  the  work 
was  performed  under  an  express  contract, 
by  the  terms  of  which  the  well  was  to  be 
drilled  to  completion  at  the  rate  of  60  cents 
per  foot  where  the  drill  passed  through  tbe 
dirt,  $2.25  for  the  first  200  feet  of  rock,  and 
50  cents  per  foot  extra  for  every  additional 
foot ;  and  that  the  well  was  not  to  be  deem- 
ed completed  until  sufficient  water  was  ol>- 
talned  to  supply  the  needs  and  uses  of  the 
premises  on  which  the  well  was  drilled ;  and 
"that  the  contract  named,  and  no  other,  was 
the  one  by  and  under  the  terms  of  which 
plaintiffs  commenced  to  drill  and  did  drill,  as 
hereinbefore  alleged,  on  defendants'  prem- 
ises." A  reply  was  filed,  which  put  In  issna 
tbe  allegations  of  the  answer,  In  so  far  as 
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they  differed  flrom  tbe  allegations  of  the 
complaint,  save  that  It  did  not  deny  the 
matters  alleged  in  the  sentence  above  quoted. 
The  appellants  thereupon  moved  for  Judg- 
ment on  the  pleadings,  which  motion  the 
court  denied,  allovring  the  respondents  to 
file  an  amended  reply,  which  put  in  issue 
this  particular  allegation. 

After  Issue  had  been  Joined  as  stated,  the 
cause  was  brought  on  for  trial ;  whereupon 
the  respondents  Introduced  their  evidence  in 
chief  and  rested.  The  appellants  thereupon 
moved  the  court  for  Judgment,  on  the  ground 
tliat  there  was  a  variance  between  the  alle- 
gations of  the  complaint  and  tbe  proofs.  The 
respondents  thereupon  asked  leave  to  amend 
the  complaint  to  make  It  correspond  to 
proofs.  Leave  was  granted  them  so  .to  do 
upon  terms,  with  which  they  compUed.  The 
cause  was  then  continued,  so  that  the  appel- 
lants could  prepare  themselves  to  meet  the 
new  issues  presented.  Later  on  the  cause 
was  tried  out  on  its  merits,  resulting  in  a 
Judgment  in  favor  of  the  respondents. 

[1,2]  The  api)ellants  excepted  to  the  rul- 
ings of  the  court  permitting  the  amendments 
to  the  pleadings,  and  urge  in  this  court  that 
the  same  were  improperly  allowed.  But 
whether  or  not  an  amendment  to  the  plead- 
ings will  be  allowed  rests  in  the  discretion 
of  the  trial  Judge,  subject  to  be  reviewed 
only  for  manifest  abuse.  Here  we  find  noth- 
ing to  indicate  abuse  of  discretion.  The  ulti- 
mate object  of  all  pleadings  is  to  obtain  a 
trial  upon  the  actual  merits  of  the  contro- 
versy between  tbe  litigants,  and  amendments 
to  the  pleadings  which  further  that  object 
are  not  to  be  held  an  abuse  of  discretion, 
unless  the  other  party  Is  prejudiced  thereby 
by  being  denied  the  opportunity  to  fully  meet 
the  Issues  presented.  Here  there  is  no  claim 
of  prejudice.  Nor  could  such  a  dalm  be  suc- 
cessfully made  on  the  record.  The  amend- 
ment to  the  reply  was  made  long  before  the 
trial  of  the  cause  was  commenced ;  ai;d,  as 
a  .condition  precedent  to  the  amendment  to 
tbe  complaint  being  allowed,  the  court  re- 
quired the  respondents  to  bear  tbe  exi>ense 
of  a  continuance,  and  continued  the  cause 
until  such  time  as  the  appellants  could  fully 
prepare  to  meet  the  new  issues  tendered. 
Since  we  hold  the  amendments  properly  al- 
lowed, it  is  not  necessary  for  us  to  follow 
the  appellants'  argument,  based  on  the  con- 
trary theory.  It  may,  however,  be  proper 
to  say  that  an  Inadvertent  admission,  made 
by  failure  to  deny,  can  be  corrected  by 
amendments  made  under  leave  of  court 

[3, 4]  On  the  merits  of  the  controversy, 
we  think  the  weight  of  the  evidence  is  with 
the  findings  of  the  trial  Judge.  As  to  the 
amount  of  the  recovery,  the  same  end  is 
reached  whether  the  contention  of  the  re- 
spondents, that  there  was  no  price  for  the 
work  agreed  upon,  or  that  of  the  appellants, 
that  there  was  such  a  contract,  is  adopted. 
The  reasonable  price  the  respondents  con- 


tend for  Is  the  price  the  appellants  contend 
was  agreed  upon,  and  It  is  needless  to  in- 
quire which  contention  the  weight  of  the 
evidence  supports.  It  is  plain,  also,  that 
there  was  no  guaranty  that  water  would  be 
obtained.  Doubtless  tbe  appellants  desired 
to  make  It  a  part  of  the  contract  that  the 
drilling  was  not  to  be  paid  for,  unless  wa- 
ter in  sufficient  quantity  was  obtained;  but 
the  respondents  refused  to  acquiesce  in  that 
part  of  the  proposed  agreement,  and  were 
allowed  to  enter  upon  and  prosecute  the 
work  after  the  appellants  had  been  told  that 
the  respondents  would  not  do  the  work  un- 
der such  a  condition.  The  principal  dispute 
was  over  the  question  whether  the  respond- 
ents were  warranted  in  quitting  the  work 
at  the  time  they  did  so  quit.  It  was  con- 
tended by  the  appellants  that  there  was  no 
agreement  on  their  part  to  furnish  casings, 
in  case  the  well  should  cave;  and  conse- 
quently It  was  the  respondents'  duty  to  fur- 
nish them,  or  to  continue  the  drUltng  without 
them.  But  there  was  evidence  to  the  effect 
that  it  was  customary  for  the  landowner  to 
furnish  such  casing,  whenever  such  casing 
was  necessary ;  and  that  tbe  appellants  were 
acquainted  with  such  custom.  In  addition 
to«  this,  it  was  shown  that  the  matter  was 
broached  to  6.  M.  Stapish  immediately  on 
his  return  from  his  visit,  and  that  he  at 
first  agreed  to  furnish  them,  only  refusing 
finally  after  the  respondents  had  filed  a  lien 
to  secure  payment  for  the  work  performed. 
This  is  sufficient  to  warrant  a  finding  that 
the  duty  of  furnishing  the  casings  devolved 
upon  the  appellants. 

The  promissory  note  mentioned  In  the  ap- 
pellants' answer  and  In  testimony  was  in  no 
way  Involved  in  the  Issues.  It  was  not  re- 
ferred to  in  the  complaint,  nor  pleaded  as 
an  offset  to  plaintiffs'  demand  in  the  answer. 
If  it  represents  a  valid  existing  indebtedness, 
recovery  thereon  has  in  no  way  been  jeopard- 
ized by  anything  occurring  in  these  proceed- 
ings. The  court  therefore  rightfully  refused 
to  consider  it  an  issue. 

Tbe  Judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  HORRIS, 
and  ELLIS,  JJ.,  concur. 


(S8   Wash.    a08) 
DONALDSON    et   al.    v.    ABRAHAM   et   aL, 

County  Com'rs. 

(Supreme    Court   of   Washington.     April    10, 
1912.) 

1.  Highways    (|  113*)— Bid   fob   Cohtract 
— Mistake— Evidence. 

In  an  action  against  the  board  of  coimty 
commissioners  to  recover  a  deposit  given  with 
a  bid  for  the  construction  of  a  road,  evidence 
Ae/d  sufficient  to  support  a  finding  that  the 
bid  was  made  through  mistake. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  348-860,  355;   Dec.  Dig.  |  113.«] 
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2.  Equity  (I  24*)— Fobteitubes. 

A  court  of  equity  has  the  same  power  to 
relieve  from  forfeiturea  provided  for  by  stat- 
ute as  it  has  to  relieve  from  those  provided 
for  by   contract 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  S§  69-76;    Dec.  Dig.  |  24.*] 

3.  Equity    (§  24*)— Mistake— Relief. 

One  bidding  for  the  construction  of  a 
county  road  filed  a  bid,  which  was  less  than 
he  intended,  owing  to  bis  mistake  in  failing 
to  properly  add  various  items  of  work,  and 
before  the  bids  were  let  be  asked  permission 
of  the  board  of  supervisors  to  witndraw  his 
bid,  or  to  correct  it.  Held  that,  the  bid  hav- 
ing been  made  throngh  mistake,  a  court  of 
equity  would  relieve  the  bidder  from  the  for- 
feiture provided  for  by  Rem.  &  Bal.  Code,  § 
66S5,  which  requires  bidders  to  deposit  cer- 
tified checks  in  amounts  equal  to  6  per  cent. 
of  their  bids,  which  shall  be  forfeited  in  case 
the  successful  bidder  refuses  to  enter  into  a 
contract  for  performance  of  the  work,  for 
the  mistake  in  this  case  was  not  detrimental 
to  the  county;  the  loss  of  the  forfeiture  not 
being  ground  for  denying  the  relief. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  §§  69-76;   Dec.  Dig.  §  24.*] 

Department  2.  Appeal  from  Superior 
Conrt,  King  County ;   King  Dykeman,  Judge. 

Action  by  J.  T.  Donaldson  and  Robert  J 
Barter,  copartners  under  the  firm  name  of 
J.  T.  Donaldson  &  Co.,  against  Dan  R.  Abra- 
ham and  others,  as  County  Commissioners  of 
King  County.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal.  Reversed  and  re- 
manded, witb  directions. 

Frank  C.  Park,  of  Seattle  (H.  D.  Moore,  of 
connsel),  for  appellants.  John  F.  Murphy 
and  M.  H.  IngersoU,  both  of  Seattle,  for  re- 
spondents. 

FULLERTON,  J.  In  the  early,  part  of  the 
year  1911,  the  county  commissioners  of  King 
county  advertised  fpr  bids  for  the  constmc- 
tion  of  a  county  road  over  a  designated 
route,  according  to  certain  plans  and  specifi- 
cations. The  specifications  described  the 
work  in  detail,  setting  forth  the  different 
kinds  of  work  that  would  be  required  to 
complete  the  highway  and  the  estimated 
quantity  of  each  kind  thereof.  Each  bid  was 
required  to  be  In  one  lump  sum  for  the  com- 
pleted work,  and  was  to  be  accompanied  by 
the  certified  check  of  the  bidder,  to  be  for- 
feited if  the  bidder  failed  to  enter  Into  a 
contract,  sbould  his  bid  be  accepted  and  a 
contract  tendered  him.  The  appellants  bid 
for  the  work,  offering  to  complete  the  same 
for  the  sum  of  5^18,500.  With  their  bid,  they 
tendered  the  certified  check  required.  Tlie 
bid  was  accepted  by  the  county  commission- 
ers, and  a  formal  contract  conditioned  for 
the  performance  of  the  work  tendered  them. 
They  refused  to  enter  into  the  contract  re- 
quired, and  demanded  a  return  of  their 
check.  This  was  refused  them ;  whereupon 
they  brought  the  present  action  to  recover 
the  same,  or,  in  lieu  thereof,  its  value  in 
money. 

In  their  complaint,  the  appellants  alleged. 
In  excuse  of  their  refusal  to  enter  into  the 


contract  for-  the  work  In  accordance  with 

their  bid,  that  they  had  made  a  mistake  in 
computing  the  Itenis  going  to  make  up  the 
total;  that,  prior  to  bidding  on  the  work, 
they  went  over  the  ground  and  made  an  esti- 
mate of  the  cost  thereof  in  detail,  estimating 
separately  each  Item  of  work  required  to  be 
performed  by  the  plans  and  specifications; 
that  in  computing  the  amounts  of  the  several 
items,  in  order  to  make  np  the  total,  they 
omitted  an  item  of  $3,500  estimated  as  the 
cost  of  clearing  the  ground;  and  that  in 
consequence  their  bid  was  less  by  that  sum 
than  they  actually  intended  to  make  it. 
They  further  alleged  that  the  bid  was  sub- 
mitted on  April  5,  1911 ;  that  after  the  bid 
had  been  submitted  they  recast  their  figures 
and  discovered  the  mistake;  that  they  went 
immediately  to  the  oflSce  of  the  county  com- 
missioners, notified  them  of  their  mistake, 
and  requested  to  be  permitted,  either  to  cor- 
rect the  bid,  or  withdraw  the  same,  inform- 
ing them  at  the  same  time  that  it  was  impos- 
sible for  them  to  perform  the  work  for  the 
sum  set  forth  in  the  bid.  Issue  was  taken 
on  the  complaint  and  a  trial  entered  upon, 
at  which  one  of  the  appellants  was  called  as 
a  witness  and  testified  to  a  state  of  facts 
substantially  as  they  were  alleged  on  the 
complaint.  At  the  conclusion  of  his  evidence, 
the  respondents  moved  for  a  dismissal,  on 
the  ground  that  the  evidence  was  insufficient 
to  -justify  a  recovery.  The  court  took  the 
motion  under  advisement,  and,  after  due  con- 
sideration, granted  the  same,  entering  a 
judgment  of  dismissal.  This  appeal  fol- 
lowed. 

[1]  The  respondents  argue  that  the  evi- 
dence is  InsufiScient  to  sustain  the  allegations 
of  the  complaint,  to  the  effect  that  a  mistake 
was  made  by  the  appellants  in  computing  the 
items  that  go  to  make  up  the  sum  total  of 
their  bid.  It  Is  said  that  the  idea  of  a  mis- 
take is  an  afterthought  on  the  part  of  the 
appellants,  put  forth  to  relieve  them  from 
the  penalty  of  a  bid  which  they  concluded 
was  too  low,  after  finding  out  that  other  bid- 
ders desired  a  much  higher  price  for  the 
same  work;  and  it  is  intimated,  although 
not  directly  so  stated,  that  the  trial  Judge  so 
found.  The  trial  judge  made  no  findings  of 
fact  or  conclusions  of  law;  hence  we  are 
not  advised  as  to  the  ground  on  which  he 
rested  his  decision ;  but  it  seems  to  us  that 
the  decision  has  no  support  on  the  ground 
here  suggested.  The  only  witness  called  was 
one  of  the  api)ellants,  and  he  states  clearly 
that  the  bid  was  the  result  of  a  mistake, 
and  consisted  of  the  omission  from  the  sum 
total  of  an  item  of  13,500,  which  it  was 
thought  had  been  Included  therein.  He  also 
testified  that  he,  together  with  his  coappel- 
lant,  notified  the  county  commissioners  and 
county  engineer  of  the  mistake  Immediately 
upon  Its  discovery,  and  Informed  them  that 
they    desired    to    withdraw    the    bid.    as    it 
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would  be  impossible  to  execute  tbe  contract 
for  the  sum  named  therein.  There  was  no 
contradictory  evidence  introduced  or  offered, 
and  the  record  contains  nothing  otherwise 
tliat  tends  to  impeach  the  witness.  We  can 
see  no  reason,  therefore,  why  we  should  not 
give  bis  evidence  the  credit  It  seems  on  its 
face  to  deserve,  and  hold  that  the  bid  was 
submitted  through  inadvertence  and  mistake. 

[2,  3]  The  remaining  question  is:  Was  tbe 
mistake  such  as  to  entitle  the  appellants  to 
relief  from  their  obligation  to  enter  into  a 
contract  for  tbe  ijerformauce  of  tbe  work? 
We  think  it  was.  It  is  not  forgotten,  of 
course,  that  the  requirement  is  statutory 
that  a  bidder  for  county  worlw,  such  as  that 
in  contemplation  here,  shall  deposit  with  his 
bid  a  certified  check  in  an  amount  equal  to 
5  per  centum  thereof,  which  shall  be  forfeit- 
ed if  tbe  bidder  refused  to  enter  into  a  con- 
tract for  tbe  performance  of  the  work,  in 
case  the  contract  be  awarded  him  (Rem.  & 
Bal.  Code,  §  5585) ;  but  this  does  not  call  for 
a  rule  different  from  the  ordinary  rule.  Eq- 
uity has  the  same  power  to  relieve  from  for- 
feitures provided  for  by  statute  as  It-  has  to 
relieve  from  forfeitures  provided  for  by  or- 
dinary contract.  Where  mistake  is  relied 
upon  to  relieve,  the  essential  requirement,  in 
iKttb  instances,  is  that  the  mistake  be  not  tbe 
result  of  viriuful  neglect;  that  it  be  of  such 
a  character  as  to  cause  serious  pecuniary  or 
other  detrimental  loss  to  the  person  disad- 
vantageously  affected  by  it,  If  It  be  not  re- 
lieved from ;  and  that  to  relieve  from  it  will 
not  operate  to  the  injury  of  another. 

Tbe  appellants  In  the  case  before  ns  fall 
within  the  rule.  By  mistake  and  inadver- 
tence, they  put  in  a  bid  for  a  piece  of  work 
for  a  sum  much  less  than  they  intended  to 
bid  for  it,  and  for  a  sum  much  less  than  that 
for  which  the  work  could  be  performed  with- 
out loss.  The  mistake  was  not  due  to  their 
willful  neglect;  nor  will  the  granting  relief 
from  tbe  mistake  cause  the  other  persons  In- 
terested any  serious  loss,  other  than  they 
will  be  deprived  of  the  gain  to  be  derived 
from  a  forfeiture  of  the  check.  But  this 
latter  Is  not  a  loss  or  Injury,  within  the 
meaning  of  the  rule,  and  is  not  a  ground 
for  denying  relief. 

Tbe  cases  wherein  tbe  precise  question 
here  presented  is  Involved  seem  not  to  lie 
many;  but,  in  so  far  as  they  have  been 
called  to  our  attention,  they  favor  the  grant- 
ing of  relief  under  such  circumstances.  Mof- 
fett,  Hodgklns,  etc.,  C!o.  v.  Rochester,  178  U. 
S.  373,  20  Sup.  Ct.  OT?;  44  L.  Ed.  1108; 
Board,  etc.,  v.  Bender,  36  Ind.  App.  164,  72 
N.  B.  154;  Harran  v.  Foley,  62  Wis.  584,  22 
N.  W.  837. 

The  Judgment  appealed  from  is  reversed, 
and  tbe  cause  remanded,  with  instructions  to 
enter  Judgment  for  tbe  plaintiffs,  as  prayed 
for  in  their  complaint 

DUNBAR,  C.  J.,  and  ELLIS,  J.,  concur. 


(68  Wash.   106) 
MALLOT  T.  DRUMHELLER. 


(Supreme  Court  of  Wasliington. 
1912.) 


April  8, 


1.  CoNTBACTs  ({  353*)— Action  — iHBTBuo- 

TIONS. 

Where  a  contract  between  plaintiff  and 
defendant  who  were  promoting  an  electric 
company  provided  that  plaintiff  was  entitled  to 
take  one-half  of  certain  bonds  by  paying  de- 
fendant $8,000  within  a  specified  time,  and 
plaintiff  was  not  entitled  to  any  stock  until 
he  liad  disposed  of  his  part  of  tbe  bonds,  he 
beinK  entitled  to  one-half  of  the  stock  in  case 
he  should  sell  half  of  the  bonds  at  any  time 
within  six  months,  an  instruction  that  the  so- 
called  agreement  would  not  of  itself  make 
plaintiff  the  owner  of  the  stock,  but  that,  be- 
fore plaintiff  would  become  such  owner,  he 
must  perform  the  conditions  named  in  the 
agreement,  and,  if  plaintiff  failed  to  perform 
surh  conditions,  then  be  would  not  be  tbe 
owner  of  the  stock,  and,  if  the  jury  fonnd  that 
plaintiff  claimed  no  stock  otber  than  such  as 
was  described  in  the  agreement,  he  could  not 
recover,  was  not  objectionable  as  a  misconcep- 
tion of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  K  1829-1844;   Dec.  Dig.  |  353.*] 

2.  C0NTBACT8   (8  353*)— "OPTiorr"— Instboc- 

TION. 

Where  a  contract  for  the  division  of  cor- 
porate stock  between  promoters  provided  that 
plaintiff  should  have  one-half  of  a  certain 
block  of  the  stock  on  his  selling  or  paying  for 
a  specified  portion  of  the  corporation's  bonds, 
it  was  not  error  for  the  court  to  refer  to  the 
contract  as  an  "option,"  defined  to  be  a  right 
to  choose  between  one  of  two  or  more  alterna- 
tives. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1829-1844;    Dec  Dig.  §  353.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5000-5002;   vol.  8,  p.  77S9.] 

3.  CONTBACTS    (f   353*)— Pbouotbbs'    Aobee- 
MENT— TBBMINATION. 

Where  promoters  of  a  corporation  con- 
tracted that  plaintiff  should  have  certain  bonus 
stock  on  bia  disposing  of  a  certain  amount  of 
the  corporation's  bonds,  and  there  was  some 
evidence  that  defendant,  who  owned  both  the 
stock  and  bonds,  had  elected  to  keep  them  as 
an  investment,  an  instruction  that  plaintiff  and 
defendant  had  a  right  to  terminate  the  option 
by  some  other  agreement  touching  the  subject- 
matter,  and  that  it  was  agreed  that  defendant 
should  retain  the  bonds  and  stock  bonus  for  bis 
private  investment,  and  he  did  so  retain  them, 
but  it  was  agreed  that  tbe  stock  remaining 
after  deducting  that  taken  b^  defendant  as  a 
bonus  should  be  equally  divided,  that  would 
terminate  the  option,  and  defendant  would  have 
no  right  against  plaintiff's  consent  to  change 
the  new  agreement,  was  correct. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.   Dig.  §g  1820-1844;    Dec.  Dig.  J  353.*] 

4.  EvinENCE    (§  151*)— Intention— Lettebs. 

Where  the  character  of  a  transaction  de- 
pended on  defendant's  intention,  a  letter  writ- 
ten by  defendant  to  plaintiff  explaining  de- 
fendant's intention  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  440;    Dec.  Dig.  {  151.*] 

5.  Trial   ({  143*)— PBEstntprioN— REBUTTAt, 
— Deijveby  of  Mail. 

Testimony  by  plaintiff  that  he  did  not  re- 
ceive a  letter  mailed  to  him  by  defendant  in 
an  envelope  with  a  return  request  thereon, 
and  never  returned,  will  not  make  the  letter 
inadmissible,   in   view  of   the   presumption   of 
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delivery  of  mail  matter,  but  merely  raises  a 
question  for  tlie  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  |§  342,  343;    Dec.  Dig.  §  143.*] 

6.  COKFOBATIONB       (g      123*)      —      COBPOBArE 

Stocks  and  Bonds— Ownkbship. 

Where  defendant  purchased  an  electric 
plant,  incorporated  a  corporation,  sold  the 
plant  to  it,  and  took  the  corporation's  stock 
and  bonds  in  payment,  he  was  the  owner 
thereof,  and  did  not  hold  the  same  for  the 
benefit  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  481,  491,  507-512,  537, 
539-546,  569,  612,  618;    Dec  Dig.  §  123.*] 

7.  CoNTBACis    (IS  26,  19*)— Offer  and  Ac- 
ceptance—Withdrawal. 

An  acceptance  of  an  offer  before  notice 
of  withdrawal  is  received  is  effective  from  the 
date  it  is  placed  in  the  mail,  while  a  revoca- 
tion or  order  of  countermand  is  only  effective 
from  the  time  it  is  received. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  iS  119,  120,  57-60;  Dec  Dig.  SS 
26,   19.*] 

8.  CoNTEACTs  (I  28*)— Modification— Offeb 
and  Acceptance. 

Evidence  held  insufScient  to  show  an  ac- 
ceptance of  defendant's  modification  of  a  con- 
tract to  accept  certain  stocks  and  bonds  as 
an  investment  before  plaintiff  received  notice 
of  defendant's  election  not  to  comply  there- 
with. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  f{  133-140,  1755,  1782-1784;  Dec 
Dig.  §  28.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  William  G.  Malloy  against  Je- 
rome L.  Drumheller.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    AfQrmed. 

Post,  Avery  &  Higglne,  of  Spokane,  for 
appellant.  Reese  H.  Voorhees,  of  Spokane, 
for  respondent 

GOSE,  J.  This  is  an  action  to  recover 
one-half  the  price  received  by  the  defend- 
ant for  2,900  shares  of  the  capital  stock  of 
the  Pend  d'Oreille  Electric  Company,  a  cor- 
poration, which  the  plaintiff  claims  to  have 
owned  Jointly  with  the  defendant.  There 
was  a  verdict  and  judgment  for  the  defend- 
ant   The  plaintiff  prosecutes  the  appeal. 

The  preliminary  facts  essential  to  a  con- 
sideration of  the  appellant's  first  and  second 
assignments  of  error  are  as  follows:  In 
A^ugnst,  1902,  the  appellant  and  the  reepond- 
«nt  entered  into  a  written  contract  of  part- 
nership for  the  purpose  of  carrying  on  the 
real  estate,  insurance,  and  commission  bro- 
kerage business  in  the  city  of  Spokane  which 
the  respondent  was  then  conducting.  The 
contract  was  to  continue  for  one  year,  but 
by  mutual  consent  continued  until  June  or 
July,  1906.  On  August  21,  1905,  the  Sand- 
•polnt  EHectric  Company,  a  corporation,  own- 
ed an  electric  light  plant  together  with  cer- 
tain franchises  In  the  town  of  Sandpolnt, 
Idaho.  One  M.  R.  Rutherford  was  Its  pres- 
ident, and  owned  its  entire  capital  stock, 
with  the  exception  of  two  shares.     On  the 


date  stated  Rutherford  and  the  respondent 
entered  Into  a  contract  in  writing,  whereby 
the  former  agreed  to  transfer  to  the  latter 
the  entire  capital  stock  of  the  corporation, 
less  two  shares;  and  further  agreed  to  cause 
the  corporation  to  transfer  to  the  respond- 
ent the  entire  plant,  together  with  Its  fran- 
chise, for  a  consideration  of  $30,000.  It  was 
agreed  that  the  respondent  shonld  organize  a 
corporation  to  be  known  as  the  Fend  d'Or- 
eille Electric  Company,  that  he  shonld  trans- 
fer to  it  the  entire  plant  and  franchise,  and 
that  be  should  cause  it  "to  authorize  the  is- 
suance of  fifty  thousand  ($50,000.00)  dollars 
worth  of  bonds  In  denominations  of  fire 
hundred  ($500.00)  dollars  each,  payable  ten 
(10)  years  after  their  date  and  bearing  in- 
terest at  six  (6)  per  cent,  thirty  thousand 
($30,000.00)  dollars  worth  of  said  bonds  to 
be  issued  immediately  after  said  organiza- 
tion, and  the  said  entire  Issue  to  be  secured 
by  a  mortgage  on  all  the  property  so  acquir- 
ed from  the  said  Sandpolnt  Electric  Com- 
pany." It  was  further  agreed  that  the  re- 
spondent should  cause  to  be  delivered  to 
Rutherford  bonds  in  the  Pend  d'Oreille  Com- 
pany of  the  par  value  of  $9,000.  These 
bonds,  with  the  $21,000  paid  by  the  respond- 
ent paid  the  purchase  price.  On  August 
26th  following  the  respondent  caused  the 
Pend  d'Oreille  Electric  Company  to  be  or- 
ganized, with  a  capital  stock  of  $50,000  di- 
vided Into  500  shares  of  stock  of  the  par 
value  of  $10  each,  of  which  he  subscribed. 
4,996  shares,  the  appellant  1  sliare,  and 
three  other  persons  1  share  each.  On  Sep- 
tember 20th  the  respondent  offered  to  sell 
the  plant  and  franchise  to  the  last-named 
corporation  for  a  consideration  of  $79,960. 
$49,960  to  be  paid  by  the  issuance  to  him  of 
4,996  shares  of  its  capital  stock,  the  remain- 
ing $30,000  to  be  paid,  to  quote  from  his  of- 
fer, as  follows:  "As  soon  as  I  stiall  hare 
conveyed  the  property  to  your  company, 
you  are  to  authorize  the  issuance  and  actual 
Issue  of  fifty  thousand  dollars  ($50,000) 
worth  of  first-mortgage  gold  coin  bonds  of 
the  denomination  of  five  hundred  dollars 
($500)  each,  and  bearing  interest  at  six  per 
cent.  (6)  per  annum,  payable  semiannually, 
and  maturing  in  ten  years  from  date.  Such 
bonds  are  to  be  secured  by  a  first  mortgage 
on  all  the  property  of  the  company  trans- 
ferred to  you,  and  you  are  to  Issue  and  de- 
liver to  me  the  balance  of  the  purchase 
price,  thirty  thousand  dollars  ($30,000)  worth 
of  said  bonds."  This  proposition  was  unani- 
mously accepted  by  the  corporation  by  a 
resolution  duly  entered  upon  its  minute 
book.  In  pursuance  of  these  negotiations, 
the  property  was  regularly  conveyed  to  the 
respondent  and  the  $30,000  in  bonds  were 
issued  and  delivered  to  him.  He  tlten  con- 
veyed the  plant  and  franchise  to  the  Pend 
d'Oreille  Company,  and  delivered  to  Ruther- 
ford the  bonds  of  the  company  of  the  par 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Sep'r  Indexes 
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value  of  18,000.  He  sold  bonds  of  the  par 
value  of  $6,000,  together  with  600  shares  of 
the  capital  stock  of  the  latter  company,  to 
one  Farmln  for  the  sum  of  $5,000,  and  bor- 
rowed $16,000  which,  with  the  $0,000  bonds, 
paid  the  purchase  price.  Before  the  sale 
of  the  plant  to  the  respondent,  the  appellant 
had  for  some  time  been  negotiating  for  Its 
purchase  from  the  Sandpoint  Company  for 
a  water  company  at  Sandpoint,  In  which 
both  be  and  the  respondent  were  Interested. 
This  project  haying  failed  of  consummation, 
the  respondent,  with  the  assistance  of  the 
appellant,  made  the  purchase  In  his  own  be- 
half. On  October  11,  1906,  the  respondent 
penned  the  following  instrument,  which  the 
appellant  then  typewrote  in  duplik:ate: 
"Spokane,  Wash.,  Oct  11,  1905.  Mr.  WU- 
11am  6.  Malloy,  Spokane,  Washington — 
Dear  Sir:  This  will  serve  as  a  memoran- 
Axaa  to  the  effect  that  on  the  2lBt  day  of 
August,  1906,  I  purchased  from  the  Sand- 
point Electric  Company  its  electric  lighting 
plant  at  Sandpoint,  Idaho,  In  consideration 
of  the  sum  of  $30,000.00,  and  that  on  Sep- 
tember 20th,  1905,  I  sold  the  said  lighting 
plant  to  the  Fend  d'Oreille  Electric  Com- 
pany In  consideration  of  the  sum  of  $79,996.- 
00,  represented  by  4,996  shares  of  the  stock 
of  the  said  Pend  d'OreUle  Electric  Com- 
pany, and  of  sixty  (60)  first  mortgage  gold 
bonds  of  the  said  company  of  the  denomi- 
nation of  $500.00  each,  amounting  In  the  ag- 
gregate of  $30,000.00,  said  bonds  drawing  in- 
terest at  the  rate  of  six  (6)  per  cent,  per 
annum,  payable  semiannually,  and  maturing 
ten  years  from  date.  These  bonds  are  se- 
cured by  a  first  mortgage  on  the  entire 
holdings  of  the  Pend  d'Oreille  Electric  Com- 
pany for  $60,000.00,  in  favor  of  the  Wash- 
ington Trust  Company,  of  Spokane,  Wash- 
ington, as  trustee.  I  have  since  sold  $9,- 
000.00  worth  of  these  bonds  at  par  to  Mr. 
M.  R.  Rutherford,  and  I  have  also  sold  ten 
of  these  bonds  and  five  hundred  shares  of 
stock  of  the  said  company  to  Mr.  L.  D. 
Farmln  for  $6,000.00,  and  I  now  own  and 
hold  4,600  shares  of  the  stock  of  the  said 
company  and  thirty-two  (32)  bonds  of  the 
denomination  of  $500.00  each  of  the  par 
value  of  $16,000.  On  September  19th,  1906, 
I  gave  my  promissory  note  to  the  Traders' 
National  Bank,  of.  Spokane,  Washington, 
payable  on  demand,  for  $16,000.00,  drawing 
Interest  at  the  rate  of  7%  per  annum,  for 
the  purpose  of  carrying  these  bonds  until 
such  time  as  they  are  sold;  the  price  at 
which  the  bonds  are  held  being  understood 
to  be  at  par  and  accrued  interest,  carrying 
with  it  a  bonus  with  the  sale  of  each  bond 
of  $600.00  fifty  (50)  shares  of  stock  of  the 
said  company.  Now,  in  consideration  of 
your  good  offices  in  persuading  me  to  buy 
the  said  Sandpoint  Electric  Company's  plant, 
and  for  services  rendered  in  assisting  me  In 
the  sale  of  the  said  bonds  and  stock  of  the 
Pend    d'Oreille   Electric   Company    sold    to 


date,  I  agree  at  any  time  on  or  before  April 
10th,  1006,  to  deliver  to  you  or  order  upon 
payment  to  me  of  one-half  of  any  amount  of 
the  $16,000.00  worth  of  bonds  sHll  unsold 
at  that  time,  as  well  as  on%-half  of  any 
stock  remaining  in  my  name,  after  giving  a 
bonus  of  fifty  (50)  shares  of  stock  with  each 
bond  of  $500  sold.  It  is  understood  and 
agreed  also  that  In  the  event  that  you  take 
up  the  stock  and  bonds  within  the  term  of 
this  option,  you  are  to  pay  me  one-half  of 
the  Interest  doe  on  the  $16,000.00  note  ac- 
crued or  paid  by  me  at  the  time  of  your 
purchase.  Respectfully,  L.  J.  Drnmheller." 
Each  of  the  parties  retained  a  copy  of  this 
instrument.  A  few  days  later  the  respond- 
ent went  to  New  York,  where  he  remained 
until  early  in  January,  1906,  when  he  re- 
turned to  and  remained  in  Spokane.  On  Oc- 
tober 27th  the  respondent  wrote  the  appel- 
lant: "Prospects  are  favorable  at  this  time 
for  making  my  Barium  sale.  I  will  know 
within  a  couple  of  weeks.  For  the  present 
do  not  make  any  further  effort  to  sell  the 
remaining  16.000  bonds  in  Spokane,  as  I  be- 
lieve I  will  be  In  a  position  soon  to  take 
them  myself  and  receive  the  stock  bonus. 
In  that  event,  I  shall  endeavor  to  sell  the 
bonds  here  without  a  stock  bonus."  On 
November  11th  he  wrote:  "The  prospects 
are  brighter  again  for  making  a  sale  on 
my  Barium  stock.  Negotiations  are  still 
pending.  Will  not  know  definitely  yet  for 
a  few  weeks.  •  ♦  •  I  wish  you  would 
make  application  for  a  new  franchise  for 
our  light  company  at  Sandpoint  at  the  ear- 
liest favorable  moment"  On  November  22d 
he  wrote  that  the  sale  of  his  Barium  stock 
seemed  probable,  and  that:  "In  the  mean- 
time I  win  ask  you  not  to  do  anj^thlng  to- 
ward making  a  sale  of  the  bonds  of  Pend 
d'Oreille  Company  as  the  prospects  are  fa- 
vorable for  me  in  taking  the  whole  thing  for 
qiyself  as  an  Investment."  On  November 
25th  he  wrote:  "Kindly  ascertain  at  the 
bank  the  date  that  I  gave  them  my  note 
for  $16,000  and  the  amount  that  will  be  due 
on  December  6th.  I  hope  to  retire  the  note 
on  or  about  that  date.  In  that  event  I  will 
hold  the  bonds  with  a  bonus  of  stock  go- 
ing with  it  as  a  private  investment.  If  I 
decide  to  take  these  bonds  and  stock  bonus 
as  my  own  investment,  we  will  then  issue 
the  balance  of  the  stock  as  originally  agreed 
upon,  one  half  to  yourself  and  the  other  half 
iu  my  name."  On  December  9th  he  wrote: 
"I  am  expecting  to  get  my  money  from  the 
sale  of  the  Barium  stock"  about  January  Ist. 
On  November  27,  1906,  the  appellant  wrote 
the  respondent:  "Am  glad  the  prospects 
are  good  for  selling  Barium,  and  would  be 
glad  to  have  you  let  me  know  at  the  earliest 
date  what  you  intend  to  do  in  regard  to  the 
balance  of  the  bonds,  for  as  you  know  It  is 
important  that  I  should  be  in  a  position  to 
take  qare  of  my  share  and  would  not  like 
to  miss  an  opportunity  to  at  least  reduce 


Digitized  by 


Google 


1008 


122  P4.0IF1G  REPORTER 


(WasiL 


the  amount  as  much  as  possible."  On  De- 
cember 11th  the  appellant  wrote  the  re- 
spondent: :  "  •  •  •  Am  glad  to  learn  that 
you  are  going  to  make  your  Barium  deal 
and  note  that  in  that  event  that  you  do  you 
intend  taking  .the  bonds  yourselt  and  I  am 
sure  you  could  not  make  a  better  invest- 
ment." On  Decemijer  14th  he  wrote,  ac- 
Imowledging  receipt  of  the  respondent's  let- 
ter of  the  9th  Inst,  and  advising  the  re- 
spondent that  the  "Humblrd"  people  were 
going  to  apply  to  the  authorities  at  Sand- 
point  for  "a  franchise  to  compete  with  us"; 
that  "this  puts  an  entirely  different  phase 
on  the  investment  and  one  that  I  have  nev- 
er anticipated,  and  if  we  are  going  to  be  at 
the  mercy  of  these  people  I  would  recom- 
mend that  we  endeavor  to  sell  with  the 
least  t)osslble  delay  all  the  remaining  bonds, 
and  hold  on  to  our  stock  as  we  at  first 
planned.  •  ♦  •  I  think  that,  unless  you 
are  able  to  dispose  of  these  bonds  In  New 
Tork,  you  had  better  arrange  to  come  to 
Spokane  about  the  time  I  arrive  home  from 
California,  which  will  be  about  January 
5th  or  not  later  than  the  7th,  and  we  can 
get  together  and  I  think  without  any  dif- 
ficulty    dispose    of    the    remaining    bonds 

•  •  •  it  is  my  honest  opinion  that  It  Is 
the  best  thing  to  do,  because  If  these  i)eople 
are  going  to  stand  over  us  with  a  club  we 
cannot'  afford  to  risk  too  large  an  invest- 
ment, and  as  you  are  aware  they  are  a 
power  in  Sandpoint."  On  December  20th 
the  respondent  wrote  the  appellant,  acknowl- 
edging the  receipt  of  the  letter  from  which 
we  have  Just  quoted,  and  saiu:  "It  goes 
without  saying  if  the  Humblrd  people  go 
into  competition  with  us  that  they  can  do 
us  serious  damage.  But  the  worst  bit  of 
luck  is  that  I  have  failed,  after  all,  to  make 
my  sale  on  the  National  Barium.  •  •  • 
I  am  exerting  every  effort  to  sell  the  light 
bonds  on  this  market,  but  It  seems  It  Is  of 
no  use.  •  •  •  Our  only  prospect  or  chance 
of  marketing  these  bonds  is  in  the  west. 

•  *  *  The  thing  to  do  now  is  to  try  and 
save  as  much  as  we  can  for  ourselves.  Lose 
no  time  in  getting  at  this."  (The  Italics  are 
ours.)  On  December  22d  the  respondent  paid 
the  $16,000  note.  On  December  29th,  the 
respondent  wrote  the  appellant,  saying:  "I 
am  enclosing  you  a  prospectus  that  I  have 
drawn  up  for  the  purpose  of  soling  the 
bonds  of  the  Fend  d'Oreille  Electric  Com- 
pany. I  send  you  a  copy  of  this  as  a  mem- 
orandum to  aid  you  In  giving  out  something 
to  put  before  the  prospective  buyers  of  these 
bonds  In  the  west  I  am  acting  on  your 
suggestion  in  the  matter.  If  the  bonds  were 
entirely., secure  I  would  not  object  to  hold- 
ing them  myself,  but  I  cannot  afford  to 
have  so  much  money  tied  up  in  anything 
;that  is  open  to  attack."  The  respondent 
sold  the  stock  and  bonds  of  the  Peud  ^Or- 
eille Company  in  March,  1909. 

[1  ]  The  court  instructed  the  jury;   "The  so- 


called  option  agreement  in  evidence  dated 
October  11,  1905,  would  not  of  Itself  make 
plaintiff  the  owner  of  the  stock  therein  de- 
scribed, but,  before  plaintiff  would  become 
such  owner,  he  must  perform  the  conditions 
named  in  said  agreement.  If  plaintiff  failed 
to  perform  said  conditions,  then  he  would 
not  be  the  owner  of  said  stock,  and.  If  you 
find  that  plaintiff  claimed  no  stock  in  said 
company  other  than  such  as  descrit)ed  in 
such  agreement,  then  plaintiff,  not  being  the 
owner  of  any  of  such  stock,  could  not  re- 
cover In  this  action,  and  your  verdict  would 
be  for  defendant."  This  instruction  pre- 
sents the  first  question.  In  criticizing  it,  it 
is  said  that  the  statement  that,  if  the  appel- 
lant failed  to  perform  the  conditions  named 
In  the  instrument,  he  would  not  be  the 
owner  of  the  stock,  is  an  obvious  mIsconcq»- 
tlon  "of  the  facts  of  the  case,"  and  that  "thii 
sale  of  the  bonds  was  to  be  a  condition  of 
the  division,  not  of  their  ownership."  (The- 
italics  are  taken  from  the  brief.)  We  think 
the  Instruction  Is  a  correct  interpretation  of 
the  writing.  It  recites  that  the  respondent 
purchased  the  plant  from  the  Sandpoint  Com- 
pany; that  he  sold  It  to  the  Pend  d'Oreille 
Company  for  a  consideration  of  $79,960,  rQ>- 
resented  by  4,996  shares  of  the  capital  stock 
of  the  latter  company  and  $30,000  of  its  first 
mortgage  bonds;  that  be  has  sold  9,000  of 
the  bonds  to  Rutherford,  and  5,000  of  the 
bonds  and  500  shares  of  stock  to  Farmln  for 
$5,000;  that  he  "owns  and  holds"  4.500 
shares  of  stock  and  $16,000  of  the  bonds; 
that  he  borrowed  $16,000  for  the  purpose  of 
carrying  the  bonds  until  they  could  be  sold; 
that,  in  consideration  of  past  services  and 
the  payment  to  him  by  the  appellant  of  one- 
half  of  the  amount  of  the  $16,000  of  bonds 
still  unsold  plus  one-half  the  interest  on  the 
note,  the  respondent  would  assign  blm  "one- 
half  of  any  stock  remaining  In  my  name," 
after  giving  a  bonus  of  stock  of  the  par  val- 
ue of  $500  with  each  $500  bond  sold.  It  i» 
needless  to  pursue  the  inquiry  further,  for, 
if  the  instrument  is  ambiguous  as  to  the 
appellant's  rights,  its  terms  are.  made  dear 
by  bis  testimony.  He  testified  that  the  bonds 
were  issued  to  and  belonged  to  respondent; 
that  the  respondent  took  the  position,  "and 
I  presume  justly  so,"  that  the  appellant  was 
entitled  to  take  half  of  these  bonds  by  pay- 
ing him  $8,000  within  a  certain  time;  that 
be  was  not  entitled  to  any  stock  until  he  had 
disposed  of  his  part  of  the  bonds :  that  the 
agreement  was  that,  if  the  appellant  would 
sell  half  the  bonds  at  any  time  within  six 
months,  he  should  have  one-half  of  the  stock 
that  had  not  been. disposed  of;  that  he  was 
not  entitled  to  any  stock  for  selling  the 
$5,000  bonds  to  Mr.  Farmin ;  and  that  he 
intended  to  "earn"  the  Interest  In  the  stock, 
lie  further  testified:  "Under  the  original 
arrangement  [meaning  the  writing  of  Oc- 
tober 11th]  I  was  to  sell  one-half  of  $16,000 
worth  of  bonds.  In  order  to  earn  a  half  inter- 
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est  In  2,900  shares  of  stock  that  would  be 
left.  In  other  words,  that  2,900  shares  of 
stock  would  represent  the  Interest  to  roe 
that  Mr.  Drumheller  and  myself  would  ac- 
quire." The  resijondent  testified  to  the  same 
effect.  It  is  obvious  that  a  purchase  or  a 
sale  of  the  lionds  by  the  appellant  was  made 
a  condition  precedent  to  his  ownership  of 
any  part  of  the  stock.  The  Instrument  is 
ambiguous  as  to  the  duty  of  the  respond- 
ent, but  the  testimony  of  the  parties  makes 
It  clear  that  he  was  to  assign  to  the  appel- 
lant a  one-lialf  interest  in  2,900  shares  of 
Htock  upon  the  performance  by  the  appellant 
of  the  conditions  of  the  instrument. 

[2]  The  court  also  instructed:  "On  the  oth- 
er band,  I  instruct  you  that  defendant  would 
bare  no  right  against  the  consent  of  plain- 
tiff to  do  anything  which  would  prevent 
plaintifT  from  i>erforming  the  conditions  of 
said  option  agreement  by  which  he  might 
earn  stock.  And  if  you  find  that  defendant, 
against  the  consent  of  plaintiff  prevented 
plaintiff  from  performing  the  conditions  of 
said  agreement,  and  you  also  find  that  but 
for  such  prevention  plaintiff  would  tiave  per- 
formed such  conditions,  and  would  In  rea- 
sonable probability  have  earned  such  stock, 
then  you  should  find  for  plaintiff  on  the 
question  of  ownership  of  stodc.  But  you 
must  also  bear  in  mind  that  plaintiff  may 
consent  to  any  act  on  the  part  of  defendant 
which  would  have  the  effect  of  interfering 
with  or  preventing  plaintiff  from  perform- 
ing the  conditions  of  said  agreement;  and 
bence,  if  you  find  that  defendant  said  or  did 
anything  which  had  the  effect  to  make  plain- 
tiff cease  trying  for  a  time  to  perform  the 
conditions  of  said  agreement  under  which  he 
Wight  earn  stock  and  plaintiff  made  no  ob- 
jection thereto  but  consented  to  such  words 
or  acts  of  defendant,  then  the  situation 
would  not  l>e  changed  by  such  acts  or  words 
of  defendant,  for  plaintiff  ba^  the  right  to 
consent  thereto,  and,  even  If  plaintiff  for 
snch  reason  failed  to  comply  with  such  con- 
ditions, he  should  not  be  entitled  to  any  of 
such  stock.  So,  likewise,  plaintiff  may  re- 
linquish any  rights  he  may  have  under  such 
agr^ment  by  express  refusal  to  claim  any 
further  rights  thereunder.  Hence,  if  you 
find  that  plaintiff  surrendered  his  rights 
thereunder  and  refused  to  do  anything  fur- 
ther therewith,  then  he  would  thereby  for- 
feit all  rights  and  would  not  be  entitled  to 
any  of  said  stock."  In  criticism  of  this  in- 
struction it  is  said  that  the  insttliment  of 
October  11th  is  not  an  "option."  The  word 
"option,"  in  its  broadest  sense,  means  the 
right  to  choose  between  one  of  two  or  more 
alternatives.  29  Cyc.  1502.  The  Instrument 
is  an  option,  in  that  it  gives  the  appellant 
the  privilege  of  doing  or  not  doing  a  partic- 
ular thing,  and  imposes  no  duty  or  obligation 
npon  him  to  do  any  of  the  acts  mentioned. 
However,  if  the  instrument  Is  not  technically 
an  option,  it  points  out  certain  things  which 
the  appellant  is  required  to  do  before  he  can 
*  122  P.— ()4 


become  the  owner  of  any  part  of  the  stock. 
It  is  true,  as  the  appellant  argues,  that  the 
bonds  were  for  sale;  but  it  is  equally  true 
that  the  respondent  owned  both  the  stock 
and  the  bonds,  and  tbat  the  appellant  could 
only  acquire  an  interest  In  the  stock  by  per- 
forming the  conditions  named  In  the  in- 
strument, unless  he  was  prevented  from 
earning  it  by  the  conduct  of  the  respondent. 
This  matter  is  covered  by  the  instruction. 

[S]  The  court  instructed  the  Jury,  in  sub- 
stance, that  the  parties  had  the  right  to  ter- 
minate the  "option"  agreement  by  some  other 
agreement  tonching  the  subject-matter ;  tliat 
If  it  was  agreed  that  the  respondent  should 
retain  the  bonds  togetUer  with  the  stock 
bonus  for  his  private  investment,  and  that 
he  did  so  retain  them,  and  that  if  It  was 
agreed  that  the  stock,  remaining  after  de- 
ducting the  stock  token  by  the  respondent  as 
a  bonus  should  be  equaUy  divided  t>etween 
them,  that  would  terminate  the  option,  and 
the  respondent  would  have  no  right  against 
the  consent  of  the  appellant  to  change  the 
new  agreement.  "And,  if  you  find  that  such 
an  agreement  was  made  and  performed,  then 
plaintiff  would  thereby  become  the  owner  of 
one-half  of  the  stock  remaining  after  deduct- 
ing the  stock  taken  by  defendant  as  a  bonus 
with  the  bonds  so  purchased  by  him."  The 
appellant  complains  of  tiUa  instruction.  We 
think  it  correctly  interprets  one  pliase  of  the 
evidence. 

[4]  The  court  permitted  the  respondent  to 
put  in  evidence  his  letter  of  December  20th, 
and  permitted  htm  to  testify  that,  when  he 
paid  the  $16,000  note,  he  did  not  intend  to 
hold  the  bonds  as  a  permanent  Investment. 
This  is  assigned  as  error.  It  is  well  settled 
that,  when  the  character  of  the  transaction 
depends  upon  the  Intention  of  a  party,  he 
may  testify  what  his  Intention  was  when  he 
did  the  particular  thing  in  controversy.  The 
weight  of  such  testimony  is  for  the  jury.  1 
WIgmore,  Ev.  §  581;  Krnse  v.  Selffert,  etc., 
108  Iowa,  352,  79  N.  W.  118;  McGormick, 
etc.,  Co.  V.  Hiatt,  4  Neb.  (Unof .)  587,  95  N.  W. 
627;  State  v.  Kirby,  62  Kan.  436,  63  Pac. 
752;  Thurston  v.  Cornell,  38  N.  X.  281;  Wat- 
kins  V.  Wallace,  10  Mich.  56. 

[6]  The  letter  of  December  20th  was  com- 
petent evidence.  It  is  true  the  appellant  tes- 
tified that  he  did  not  receive  this  letter. 
Tliat  fact  goes  to  the  weight  of  the  evidence, 
and  not  to  its  admissibility.  The  respondent 
testified  that  it  was  properly  addressed  and 
mailed;  that  his  return  card  with  his  ad- 
dress was  placed  upon  the  envelope;  and 
that  the  letter  was  not  returned.  The  legal 
presumption  Is  that  It  reached  the  addressee. 
It  was  for  the  Jury  to  determine  from  these 
facts  whether  the  letter  was  received  by  the 
appellant.  Huntley  v.  Whittler,  105  Mass. 
391.  7  Am.  Rep.  636 ;  Howard  v.  Daly,  61  N. 
Y.  362,  19  Am.  Rep.  285;  Melby  v.  Osborne. 
33  Minn.  492,  24  N.  W.  253 ;  Scott  v.  Bailey. 
73  Vt.  49,  50  Atl.  557;  Starr  v.  Torrey,  22 
N.  J.  Law,  100;  Oregon,  etc.,  Co.  v.  Otis,  100 
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X.  T,  446,  8  N.  E.  485,  53  Am.  Bep.  221;  Ros- 
enthal V.  Walker,  111  U.  S.  185,  4  Sup.  Ct 
-382,  28  L.  Ed.  395. 

[61  It  is  argued  that  the  corporation  owned 
the  bonds;  that  the  respondent  was  only  a 
pledgee;  that  he  had  gone  security  for  the 
corporation  in  securing  the  $16,000  loan; 
that  both  the  respondent  and.  the  appellant 
were  the  agents  of  the  corporation  for  the 
sale  of  the  bonds;  and  that  the  stock  was 
held  by  the  respondent  "under  the  same  con- 
'ditlon  as  the  bonds."  The  vice  of  these  con- 
tentions is  that  they  do  not  fit  the  facts.  Un- 
-der  all  the  evidence,  written  and  parol,  the 
respondent  was  the  owner  of  the  stock  and 
bonds.  He  had  bought  the  plant.  Incorporat- 
ed the  Pend  d'Oreille  Company,  and  sold  the 
plant  to  It,  and  had  taken  the  stock  and 
bonds  in  payment.  If  one  can  own  what  he 
buys  and  pays  for,  the  respondent  owned  all 
Uie  stock  and  all  the  bonds,  except  the  por- 
tion that  had  been  sold  to  Rutherford  and 
Fannin.  The  fact  that  he  borrowed  the 
money  and  gave  his  note  does  not  change 
the  rule.  There  is  no  evidence  and  no  Infer- 
ence tending  to  show  that  he  borrowed  the 
money  for  the  corporation. 

It  is  argued,  however,  that  the  respondent 
stated  in  his  letter  of  November  25th  that,  if 
he  paid  the  note,  he  would  hold  the  bonds 
"With  the  corresponding  amount  of  stock 
'bonus  as  a  permanent  investment,  and  that 
they  would  then  divide  the  remaining  stodc 
— ^2,900  shares — equally  and  that  he  having 
paid  the  note,  the  contract  was  complete  and 
the  appellant's  rights  fixed,  and  that  evidence 
of  a  contrary  intention  was  Inadmissible. 

[7, 1]  In  support  of  this  view,  the  appellant 
Invokes  the  familiar  rule  that  an  acceptance 
before  a  notice  of  withdrawal  is  received  is 
effective  from  the  date  it  is  placied  in  the 
mail,  while  a  revocation  or  order  of  counter- 
mand is  effective  only  from  the  time  it  is 
received.    This  is  a  sound  rule,  but  it  is  not 

-soundly  applied.  The  respondent  testified 
that  he  received  the  am>ellant's  letter  of  De- 
cember 14th  on  the  20th,  advising  that  com- 
petition was  threatened  at  Sandpolnt,  that 
the  bonds  were  therefore  not  a  desirable  in- 
vestment, and,  that  he  at  once  wrote  and 
mailed  the  letter.    Moreover,  the  appellant 

'  does  not  rely  upon  the  respondent's  letter  of 
November  25th.  He  must  have  known  when 
he  wrote  the  letter  of  December  14th  that 
the  respondent  would  not,  in  the  light  of  the 

-  disquieting  information,  .hold  the  bonds  as  a 
permanent  investment.  He  testified  that  he 
Intended  to  discourage  him  from  doing  so. 
He  further  testified  that  the  respondent  told 
him,  when  he  returned  to  Spokane  early  in 

.  January,  that  he  had  decided  to-  hold  the 
bonds  as  an  Investment,  and  that  he  relied 
upon  that  statement  and  rested  his  right  to 

.  a  recovery  upon  it.  He  said:  "I  told  him 
that  I  would  refer  him  to  our  conversations 
In  January,  1906,  in  which  he  agreed  that  he 
would  take  the  bonds  and  he  would  carry 


them;  that  the  only  consideration  that  he 
would  ask  of  me  was  that  I  would  pool  my 
Interest  with  him  and  let  it  remain  in  him 
until  he  had  finally  succeeded  in  making  a 
deal  with  Humblrd  to  get  Mr.  Humbird  out 
of  his  way.  I  told  him  that  I  proposed  to 
stand  on  tliat,  and  that  I  did  not  propose  to 
do  anything  else."  If  the  appellant's  conten- 
tion is  sound  that  the  payment  of  the  note 
together  with  the  respondent's  letter  of  No- 
vember 25th  constituted  ah  Irrevocable  elec- 
tion by  the  respondent  to  hold  the  bonds  as- 
a  private  investment,  he  was  entitled  to  a 
directed  verdict  This  view  would  result  in 
making  for  the  parties  a  contract  which  nei- 
ther of  them  Intended  to  make.  In  this  con- 
nection it  seems  not  improper  to  say  that  the 
jury,  in  answer  to  interrogatory  4,  "Did  the 
plaintiff,  after  the  expiration  of  the  option 
agreement,  ever  say  to  the  defendant  that 
he,  the  plaintiff,  claimed  no  further  interest 
lij  said  Pend  d'Oreille  Electric  Co.?"  answer- 
ed: "Yes."  The  other  assignments  are  high- 
ly technical,  and  require  no  separate  consid- 
eration. 
The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  CROW,  CHADWICK. 
and  PARKER,  33.,  concur. 


(68   Wash.  n2) 

COLLINS  et  al.  r.  CITT  OF  ELLENSBURG 
et  al. 

(Supreme   Court    of   Washington.      April   10, 
1912.) 

1.  MUNICIPAI.  COBPOBATIONB  (S  293*)— PUB- 
LIC     IlfPBOVEUENIS  —  DBCLABATOBT      OBOI- 

NANCE— Requisites. 

A  declaratory  ordinance  of  intention  of 
a  city  to  construct  a  sewer  between  designat- 
ed streets,  along  each  of  the  alleys  bisecting 
the  numbered  blocks,  which  provides  that  the 
improvement  is  for  the  exclusive  use  of  the 
property  abutting  on  and  approximate  to  the 
streets  and  alleys  designated,  and  which  fixes 
the  hmits  of  the  district  by  reference  to  sach 
streets  and  alleys,  and  which  provides  that 
the  cost  will  be  assessed  against  the  property 
benefited,  is  sufficient  to  initiate  proceedings 
under  Laws  1909,  a  60  (Rem.  &  BaL  Code, 
§  7712  et  seq.),  providing  for  public  improve- 
ments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  773-775;  Dec 
Dig.  §  293.*] 

2.  Municipal  Gorpobations  (|  513*)— Pub- 
lic      lUPBOVEMEKTS    —    IBBEOULABITIES    — 

Availability  as  Dffense. 

No  irregularity  is  available,  in  a  suit  to 
enjoin  the  collection  of  an  assessment  for  a 
public  improvement,  which  will  not  constitute 
a  valid  defense  to  an  action  to  foreclose  the 
assessment. 

[Ed.  Note.— For  other  cases,  see  Mumcipal 
Corporations,  Cent.  Dig.  fi  1188-1206;  Dec. 
Dig.  !  513.*] 

8.  Municipal  Cobpobations  (|  513*)— Pub- 
lic Impbovembnts  —  Ibbeoulabitisb  — 
Availabilitt  as  Defense. 

Laws  1908[  c.  60,  f  5  (Rem.  &  Hal.  Code, 
§  7716),  providmg  that,  in  proceedings  to  fore- 
close an  assessment  for  a  public  improvement, 
recovery  may  be  had  for  the  proportion  of  the 
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'value  of  the  work  properly  chargeable  on  any, 
lot  abntting  on  tibe  improvement,  notwith- 
standing any  irregularity  in  the  proceedings, 
IB  effective  as  to  irregularities  which  are  not 
jurisdictional,  especially  when  opportunity  to 
object  before  municipal  officers  is  accorded  by 
notice;  and  such  irregularities  may  not  be 
relied  on  in  a  suit  to  enjoin  the  collection  of 
an  assessment 

[Ed.  Mote. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8g  1188-1206;  Dec. 
Dig.  {  513.*] 

4.  Municipal  Cobfobations  «  280*)— Pub- 
lic   IMPBOVEMENTS — INITIATION    PETITION— 

iBBEaULABITlES. 

A  petition  for  the  construction  of  a  pub- 
lic improvement  is  not  a  jurisdictional  pre- 
requisite; the  want  of  a  petition  being  at  most 
an  irregularity  which  is  waived  by  the  fail- 
are  of  property  owners  to  protest  against  the 
improvement  on  that  ground,  in  response  to 
the  notice  given  by  the  declaratory  ordinance 
as  published,  and  within  the  time  fixed  in 
that  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  J§  740-743;  Dec. 
Dig.  I  280.*] 

5.  Municipal  Cobfobations  (i  318*)— Pub- 

UC       ImPBOVEMENTS    —    IRREQULABITIES    — 

Waiveb. 

The  right  to  object  to  a  public  improve- 
ment, on  the  ground  that  no  plans  and  specifi- 
cations were  filed  prior  to  the  passage  and 
publication  of  the  ordinance  of  intention,  is 
waived  by  the  failure  of  the  property  owners 
to  appear  and  object  before  the  city  council, 
in  response  to  the  notice  given  by  the  declara- 
tory ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  832;    Dec.  Dig.  § 

6.  Municipal  Cobpobationb  (8  450* )— Pub- 
lic    IMPBOVEMENTS  —  AS8E88MENTS--0BJEC- 

TIONS— Evidence. 

Where  a  public  improvement,  construct- 
ed by  day  labor,  was  of  the  same  character  in 
the  original  district,  as  fixed  by  the  declara- 
tory ordinance,  and  in  the  territory  subse- 
qaently  included,  the  owners  of  property  in 
tne  original  territory  could  segregate  the  ac- 
tual cost  of  the  work  done  in  the  territory 
subsequently  included  and  deduct  it  from  the 
entire  actual  cost,  and  the  remainder  up  to 
the  estimate  could  be  assessed  against  the 
property  in  -the  original  district;  but.  in  the 
absence  of  any  showing  on  the  subject,  it 
would  be  presumed  that  the  inclusion  of  the 
additional  property  did  not  add  anything  t-o 
the  assessment  against  the  property  in  the 
original  district. 

[E5d.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  §§  1073,  1074;  Dec. 
Dig.  S  450.*] 

7.  Municipal  Cobporations  (J  462* )— Pub- 
lic Improvements  —  Assessments— Esti- 
mate OF  Cost. 

An  assessment  for  a  public  improvement 
in  excess  of  the  published  estimate  of  the 
cost  is  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1106;  Dec.  Dig.  § 
462.»] 

Department  2.  Appeal  .from  Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
Judge. 

Action  by  C.  L.  Collins  and  others  against 
the  CHty  of  EHensburg  and  others.  From  a 
judgment  of  dismissal,  certain  of  the  plaln- 
ti/Ts  appeal.  Reversed,  and  remanded  for 
further  proceedings. 


A.  L.  Slemmons,  of  Ellensburg,  for  appel- 
lants. John  H.  McDaniels,  of  EUensbarg, 
for  respondents. 

ELLIS,  J.  Action  to  enjoin  the  city  of 
Ellensburg,  a  municipal  corporation  of  the 
third  class,  from  collecting  a  special  tax  or 
assessment  levied  for  the  purpose  of  paying 
the  cost  of  constructing  a  sewer.  The  trial 
court  sustained  a  demurrer  to  the  complaint. 
The  plaintiffs  electing  to  stand  upon  the 
complaint,  the  court  entered  a  judgment 
dismissing  the  action.  Certain  of  the  plain- 
tiffs have  appealed. 

The  Improvement  consisted  of  the  con- 
struction of  an  underground  sewer  In  the 
alleys  bisecting  blocks  numbered  and  rela- 
tively located  as  follows: 

[North.l 
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<- 
<- 

Sixth  Street 

* 

Fifth  Street 
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Second   Streeti 
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\T\ 
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Street. 

Street 

Str 
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Street 

The  complaint  alleges  the  passage  by  the 
city  council  and  publication  of  three  ordi- 
nances, providing  for  this  Improvement  and 
mailing  the  assessment  therefor.  These  or- 
dinances are  attached  as  exhibits,  and  made 
parts  of  the  complaint.  Ordinance  No.  47K.. 
passed  and  approved  September  28,  190!». 
and  published  September  29,  1909,  declared 
and  gave  notice  of  the  city's  intention  to  con- 
struct a  sewer  from  Fifth  street  to  Second 
street,  along  each  of  the  alleys  bisecting  all 
of  the  above-numbered  blocks,  excepting 
block  7,  which  was  not  mentioned.  It  de- 
scribed the  general  character  of  the  propos- 
ed Improvement  as  the  laying  of  a  12-inch 
sewer  pipe  in  ditches  at  a  proper  depth 
(about  9  feet)  to  properly  drain  the  property 
to  be  benefited,  and  "in  accordance  with  the 
plans  and  specifications  of  the  city  engineer 
now  on  file  with  the  said  city  council."  It 
declared  that  "the  estimated  cost  of  said 
improvement  is  $6,000,  which  shall  be  as- 
sessed against  the  property  benefited  there- 
by, and  that  the  cost  to  be  assessed  against 
each  lot  will  be  $60."  It  stated  that  the  im- 
provement is  to  be  "for  the  special  and  ex> 
elusive  use  of  the  property  abutting  upon 
and  approximate  to  the  streets  and  alleys 
sought  to  be  improved."  It  fixed  October 
18,  1909,  at  7:30  o'clock  p.  m.,  as  the  time 
on  or  before  which  protests  against  the 
proposed  Improvement  might  be  filed  with 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serlei  ft  Rep'r  iDdexas 
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the  city  clerk.  On  October  18,  1909,  Ordi- 
nance No.  488  was  passed,  creating  an  im- 
provement district  Including  all  of  the  above- 
mentioned  blocks,  excepting  block  7,  provid- 
ing for  the  Improvement,  and  declaring  "that 
the  costs  and  expenses  thereof,  inclndlng  the 
expenses  of  survey,  plans  and  spedflcatlons 
by  the  city  engineer,  shall  be  assessed,  and 
is  hereby  assessed,  upon  all  of  the  property 
In  said  Improvement  district,  by  a  special 
tax  upon  said  property,  levied  In  accordance 
with  the  last  general  assessment  of  said 
lands  within  said  district  for  city  purposes, 
exclusive  of  all  Improvements  now  existing 
thereon,  and  not  exceeding  the  benefits  de- 
rived from  said  Improvements." 

It  Is  alleged  that  the  city  proceeded  with 
the  construction  of  the  sewer  by  day  labor, 
and  in  connection  therewith  constructed 
and  extended  the  sewer  In  the  alley  be- 
tjveen  Pearl  and  Main  streets,  bisecting 
blocks  10,  15,  and  18  northerly  through 
block  7  to  Sixth  street.  On  June  6,  1910,  the 
final  ordinance.  No.  514,  was  passed,  declar- 
ing $11,147.04  as  the  total  cost  and  expense 
of  the  sewer,  certifying  the  total  valuation 
of  all  the  land  In  the  district,  and  benefit- 
ed by  the  sewer,  exclusive  of  Improvements, 
according  to  the  last  assessment  for  city 
purposes,  to  be  $135,115,  and  levying  a  spe- 
cial tax  of  8^4  cents  on  the  dollar  of  that 
valuation  against  all  of  the  property  In- 
cluded In  the  district,  and  including  also 
block  7,  to  pay  for  the  sewer. 

Without  farther  pursuing  the  allegations 
of  the  voluminous  complaint,  it  will  suffice 
to  say  that  it  Is  sufficient  to  make  the  basis 
for  five  points  of  attack  upon  the  assess- 
ment 

[1]  1.  It  is  first  contended  that  the  declar- 
atory ordinance.  No.  478,  giving  notice  of 
the  Intention  to  make  the  improvement,  was 
not  sufficient  to  Initiate  a  proceeding  under 
the  act  of  1909,  c.  60,  p.  105  et  seq.  (Rem. 
&  Bal.  Code.  |§  7712-7718,  tacluslve),  but 
was  sufficient  for  a  proceeding  under  chap- 
ter 26,  Laws  1009.  p.  38  et  seq.  (Rem.  &  Bal. 
Code,  SI  7705-7711,  Inclusive),  amendatory 
of  section  1  of  chapter  70  of  the  Laws  of 
1907  (Bal.  Code,  S  043).  It  Is  claimed  that 
the  city,  having  initiated  the  proceeding  un- 
der the  last-mentioned  law,  could  not  pro- 
ceed under  the  first,  as  it  did  by  Ordinances 
488  and  514.  Section  1,  c.  60,  Laws  of  1909, 
authorizes  cities  of  the  third  class  to  con- 
struct surface  or  underground  drains  and 
sewers  under  the  terms  of  that  act,  and 
closes  as  follows:  "Provided,  that  this  act 
shall  not  be  Intended  to  supersede  or  repeal 
any  law  now  in  effect  relating  to  the  im- 
provement of  public  streets  by  cities  of  the 
third  class,  but  the  same  shall  be  considered 
concurrent  and  additional  legislation  there- 
to. Said  cities  being  hereby  authorized  to 
proceed  under  the  law  as  it  now- exists  where 
the  character  of  the  improvement  is  suffi- 
ciently provided  for  under  the  existing  law 


relating  thereto."  Section  2  provides  that, 
whfen  it  is  desired  to  improve  any  streets  or 
alleys  by  the  construction  of  sewers  or 
drains  therein,  a  petition,  signed  by  the  own- 
ers of  one-fourth  la  quantity  of  the  property 
abutting  thereon,  may  be  presented  to  the 
city  council,  describing  the  improvement 
sought,  and  praying  the  council  to  proceed 
to  establish  and  construct  the  improvement 
Section  3  provides  that,  on  the  presentation 
of  such  petition,  the  council  shall  order  a 
survey  to  be  made,  and,  if  the  Improvement 
Is  fonnd  practical,  shall  order  plans  and 
spedflcatlons  to  be  prepared  by  the  city  en- 
gineer and  filed  with  the  council,  and  then 
proceeds:  "Thereupon  said  council  shall  by 
ordinance  declare  Its  iatention  to  make  such 
Improvemoit,  setting  forth  in  snch  ordinance 
the  name  of  the  street,  or  streets,  alley,  or 
alleys,  to  be  improved,  the  beginning,  and 
the  terminus  of  said  improvement,  and  the 
general  character  of  the  same  as  shown  by 
the  plans  and  specifications  on  file,  which 
said  plans  and  specifications  shall  be  ap- 
proved and  adopted  in  said  ordinance,  and 
an  estimate  of  the  cost  of  said  Improvement, 
and  reciting  further  therein,  whether  said 
Improvement,  or  any  part  thereof.  Is  to  be 
constructed  as  a  main,  or  trunk  line  sewer, 
or  for  the  special  and  exclusive  benefit  of 
the  property  abutting  upon,  or  approximate 
thereto,  and  also  what  portion  if  any,  of  the 
costs  of  said  improvement  Is  to  be  assess- 
ed against  the  property  abutting  upon  or 
approximate  thereto,  and  fixing  the  bounda- 
ries so  as  to  include  all  abutting  or  approx- 
imate property  to  be  benefited  by  said  pro- 
posed improvement,  and  setting  forth  what 
portion,  if  any,  of  the  cost  thereof  sliall  be 
paid  by  the  city  from  its  general,  or  cnrrent 
funds.  Said  ordinance  shall  fix  a  time  not 
less  than  ten  days  in  which  protests  against 
such  proposed  improvement  may  be  filed  in 
the  office  of  the  city  clerk.  It  shall  be  the 
duty  of  such  clerk  to  cause  such  ordinance 
to  be  published  In  the  official  newspaper  of 
the  city  for  at  least  two  consecutive  issues 
of  such  paper  before  the  time  fixed  in  such 
ordinance  for  filing  such  protests,  and  proof 
of  the  publication  of  such  ordinance  by  tbe 
affidavit  of  the  publisher  of  such  newspa- 
per shall  be  filed  with  the  clerk  of  such  city, 
on  or  before  the  time  fixed  for  such  filing. 
If  protests  against  the  proposed  amendment 
be  filed  by  the  owners  of  two-thirds  In  quan- 
tity of  the  lauds  abutting  on,  or  approxi- 
mate to  said  improvement  on  or  before  the 
date  fixed  for  such  filing,  the  council  shall 
not  proceed  further  toward  the  establisli- 
ment  of  said  improvement  unless  six  mem- 
bers of  said  council  shall  vote  to  proceed 
with  such  work."  This  section  provides  fur- 
ther that,  If  no  protests  are  filed,  or  if  pro- 
tests are  filed,  and  the  conned  vote  to  pro- 
ceed with  the  improvement,  it  shall  at  Its 
next  regular  meeting,  or  at  any  subsequent 
time,  by  ordinance,  establish  an  assessment 
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district,  Including  all  abutting  or  approxi- 
mate property  benefited  by  the  improvement, 
and  provide  that  the  improvement  shall  be 
made  and  the  coat  and  expense  assessed  up- 
on all  the  property  in  such  district  by  spe- 
cial tax,  "to  be  levied  in  accordance  with 
the  last  general  assessment  of  the  land  with- 
in said  district  for  city  purposes,  exclusive 
of  all  improvements,  not  exceeding  the  bene- 
fits to  be  derived  from  such  Improvement." 

It  is  urged  that  the  notice  given  by  the 
initial  ordinance,  No.  478,  wag  insufficient 
under  above  provisions,  in  that  it  did  not 
state  that  the  assessment  would  be  against 
the  "property  abutting  upon  or  approximate 
to  the  improvement,"  nor  fix  the  boundaries 
of  the  district  "so  as  to  Include  all  abutting 
and  approximate  property  to  be  benefited." 
We  think  the  ordinance  was  sufiScient  to 
meet  these  requirements  and  Initiate  a  pro- 
ceeding under  chapter  60.  It  declared  that 
the  improvement  was  for  the  especial  and 
exclusive  use  of  the  property  abutting  upon 
and  approximate  to  the  streets  and  alleys 
designated,  and  fixed  the  limits  of  the  dis- 
trict by  reference  to  those  streets  and  alleys, 
and  declared  that  the  cost  would  be  assessed 
against  the  property  benefited.  This  was 
equivalent  to  a  declaration  that  the  property 
abutting  and  approximate  was  the  property 
benefited,  and  which  would  be  assessed.  The 
fact  that  the  ordinance  contained  a  further 
statement  that  the  cost  to  each  lot  would  be 
i|flO  is  immaterial,  and  may  be  treated  as  sur- 
plusage, since,  under  neither  law,  was  such 
an  estimate  as  to  each  separate  lot-  required, 
but  only  an  estimate  of  the  total  cost  of  the 
whole  improvement. 

[2-4]  2.  It  is  contended  that  the  assessment 
was  void,  because  it  was  initiated  without  a 
petition  of  the  owners  of  one-fourth  in  value 
of  the  abutting  property.  It  Is  self-evident 
that  no  irregularity  can  be  successfully  as- 
serted, in  a  suit  to  enjoin  the  collection  of  an 
assessment,  which  would  not  constitute  a 
valid  defense  to  an  action  to  foreclose  the  as- 
sessment. Section  5  of  the  act  in  question 
(Rem.  &  Bal.  Code,  §  7716)  declares  that,  in 
any  proceeding  for  the  foreclosure  of  the  as- 
sessment, recovery  may  be  had  for  the  pro- 
portion of  the  value  of  the  woric  properly 
chargeable  upon  any  lot  or  tract  of  land  abut- 
ting or  approximate  to  the  improvement, 
"notwithstanding  any  irregularity  or  defect  in 
any  of  the  proceedings  of  such  municipal  cor- 
I>oratlon  «r  its  officers."  Such  curative  pro- 
visions are  held  valid  and  effective  as  to  ir- 
rpRularitles,  though  not  as  to  Jurisdictional 
matters,  especially  whenever  opportunity  to 
object  before  the  city  council  has  been  ac- 
corded by  notice.  Seattle  Cedar  Lumber 
Mfg.  Co.  V.  Ballard,  50  Wash.  123,  96  Pac. 
.0.56;  Smith  v.  Tobener,  32  Mo.  App.  601,  609, 
610.  The  petition  is  not  a  Jurisdictional  pre- 
requisite. To  proceed  without  petition  was 
not  to  proceed  without  power.  It  was  at 
most  the  exercise,  in  an  irregular  manner,  of 
a  power  amply  conferred.    The  Legislature 


might  have  conferred  the  power  without  re- 
quiring any  petition.  There  is  no  constitu- 
tional Inhibition  against  such  a  course.  The 
lack  of  a  petition  was  therefore  a  mere  ir- 
regularity :  and  the  right  to  object  on  that 
account  was  waived  by  the  failure  of  the 
property  owners  to  protest  against  the  im- 
provement on  that  ground,  in  response  to  the 
notice  given  by  the  declaratory  ordinance  a^ 
published,  and  within  the  time  fixed  in  that 
notice.  Smith  v.  Tobener,  supra;  Rucker 
Bros.  T.  City  of  Everett,  119  Pac.  807 ;  North- 
western &  Pacific  Hypotheek  Bank  t.  Spo- 
kane, 18  Wash.  456,  61  Pac.  1070;  New 
Whatcom  v.  Belllngham  Bay  Imp.  Co.,  18 
Wash..  181,  61  Pac.  360;  Tumwater  v.  Pix, 
18  Wash.  153,  51  Pac.  353;  Annie  Wright 
Seminary  v.  Tacoma,  23  Wash.  109,  62  Paa 
444 ;  McNamee  v.  Tacoma.  24  Wash.  691,  64 
Pac.  791;  Young  v.  Tacoma,  81  Wash.  153,  71 
Pac.  742 ;  Ferry  v.  Tacoma,  34  Wash.  652,  76 
Pac.  277;    Alexander  t.  Tacoma,  35  Wasli. 

366,  77  Pac.  686. 

[6]  3.  The  objection  that  no  plans  and 
specifications  were  filed,  prior  to  the  passage 
and  publication  of  the  ordinance  of  Intention, 
Is  effectually  disposed  of  by  what  we  h'are 
said  as  to  the  lack  of  petition.  The  right  to 
object  on  that  ground  was  waived  by  the 
failure  to  appear  and  object  before  the  coun- 
cil, in  response  to  the  notice. 

[1]  4.  It  is  next  contended  that  the  inclu- 
sion and  assessment  of  block  7  in  the  assess- 
ment roll  by  the  final  ordinance  invalidated 
the  entire  assessment.  The  owners  of  proper- 
ty in  that  block,  however,  are  not  complain- 
ing. It  is  stipulated  in  the  record  that  the  &v 
pellants  are  only  contesting  the  assessments 
against  their  property  lying  within  the  dis- 
trict as  originally  created.  It  will  not  be 
presumed  that  the  inclusion  of  other  proper- 
ty In  the  assessment  roll  has  added  anything 
to  the  assessment  against  appellants'  lots. 
Shryock  v.  Hannenen,  61  Wash.  296,  112  Pac. 
377.  The  appellants,  however,  were  entitled 
to  offer  evidence  on  this  point  The  work 
having  been  done  by  day  labor,  and  being 
of  the  same  character  throughout,  it  ought 
to  be  easy  to  segregate  the  actual  cost  of 
the  work  done  In  block  7  and  deduct  it  from 
the  entire  actual  cost.  The  remainder,  but 
only  up  to  the  amount  of  the  estimate  (as 
we  shall  see  under  the  next  head),  if  it  equal 
or  exceed  that  amount,  should  be  assessed 
against  the  property  in  the  original  district. 
This  is  plain,  since  the  estimate  of  $6,000 
was  made  with  reference  to  the  original  dis- 
trict alone,  and  did  not  include  block  7. 

[7]  5.  Finally,  it  is  contended  that  the  as- 
sessment was  void  as  to  any  sum  in  excess 
of  the  published  estimate  of  the  cost.  Under 
the  rule  announced  In  Chehalis  v.  Cory,  54 
Wash.  190,  102  Pac.  1027,  104  Pac.  708,  and 
adhered  to  in  Chehalis  v.  Cory,  64  Wash. 

367,  116  Pac.  875,  this  contention  must  be 
sustaln6d.  The  following  language  of  this 
court,  in  denying  the  petition  for  rehearing 
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in  the  flrst-mentloned  case,  Is  conclqsiTe  of 
the  question  here:  "In  the  case  at  bar,  tbe 
council  had  Jurisdiction  to  levy  an  assess- 
ment not  exceeding  $6,000;  beyond  this  it 
could  not  go  without  notice.  But  the  fact 
that  it  did  so  does  not  prevent  a  levy  for 
the  full  amount  of  the  original  estimate;  for, 
by  the  very  terms  of  the  act,  the  jurisdiction 
of  the  council  is  preserved,  to  the  end  that  a 
recovery  may  be  had  to  the  limit  of  compli- 
ance, disregarding  all  Informalities,  Irregu- 
larities, or  defects  In  the  proceedings  leading 
up  to  the  final  assessment.  It  Is  also  urged 
that,  if  it  was  the  Intention  of  the  court  to 
hold  that. the  assessment  should  be  limited 
to  the  amount  of  $6,000  on  tbe  whole  dis- 
trict affected,  it  was  not  made  clear  by  our 
former  opinion.  We  had  supposed  that  tills 
followed  as  a  logical  deduction  from  our  rea- 
soning. If  it  does  not.  It  may  now  be  un- 
derstood that  we  hold  that  tbe  assessment 
made  by  the  city  of  Chehalls  was  not  avoid- 
ed by  the  fact  that  the  cost  of  the  work  was 
$14,812.50,  whereas  the  cost,  as  estimated  In 
tbe  original  notice,  was  but  $6,000 ;  that  tbe 
act  of  the  council  in  so  proceeding  was  a 
mere  irregularity,  and,  to  the  extent  of  the 
original  estimate,  or  $6,000,  It  has  full  pow- 
er to  levy  upon  each  lot  or  tract  affected  its 
proper  proportion  of  the  cost,  according  to 
tbe  true  intent  and  meaning  of  the  law." 
The  obvious  purpose  of  the  estimate  is  to  ad- 
vise tbe  property  owners  of  the  probable  ex- 
pense of  tbe  proposed  improvement,  tliat 
they  may  protest  against  it,  if  It  exceeds 
what  they  are  willing  to  pay  for  tbe  im- 
provement. It  requires  no  argument  to  show 
that,  when  the  actual  cost  is  grossly  in  ex- 
cess of  the  estimated  cost,  the  publication  of 
tbe  estimate  is  much  more  prejudicial  to  tbe 
interests  of  the  property  owner  than  if  no  es- 
timate whatever  bad  been  given.  It  is  ac- 
tually misleading.  If  no  estimate  be  given, 
he  could,  in  response  to  the  published  notice, 
protest  against  further  proceeding  until  it  be 
furnished,  and,  if  overruled,  would  not  be  es- 
topped to  enjoin  tbe  enterprise  or  contest  the 
assessment  on  that  ground.  But,  where  an 
estimate  is  given,  he  has  the  right  to  rely 
upon  it;  and  the  city  should  be  estopped  to 
assert  any  Jurisdiction  to  exceed  the  estimate 
in  tlie  actual  cost  assessed.  Since  the  Leg- 
islature might  have  dispensed  with  any  es- 
timate, the  failure  of  the  council  to  make  any 
would  doubtless  be  held  an  Irregularity 
which  might  be  waived  by  a  failure  to  pro- 
test This  is  also  on  the  ground  of  estop- 
pel; but  obviously  no  estoppel  against  the 
property  owner  can  be  grounded  upon  his  ac- 
tion induced  by  erroneous  Information,  up- 
«n  which  he  had  the  legal  right  to  rely. 

That  our  position  may  be  clear,  we  add 
that  evidence  should  be  taken  to  determine 
the  actual  cost  of  the  work  done  in  block  7, 
and 'that  cost  deducted  from  the  entire  cost 
of  all  the  work.  The  remainder  will  con- 
stitute a  valid  assessment  against  the  prop- 


erties in  the  original  district,  but  only  up  to 
a  total  of  $6,000,  tbe  amount  of  the  publish- 
ed estimate. 

Tbe  Judgment  Is  reversed,  and  tbe  cause 
remanded  for  reinstatement  and  further  pro- 
ceeding in  accordance  with  the  views  herein 
expressed. 

DUNBAR,  C.  J.,  and  CROW,  MORRIS,  and 
CHADWICK,  JJ.,  concur. 


tes  Wasb.  59) 

GODFREY  V.  OLSON. 

(Supreme  Court  of  Washington.     Aprfl  0^ 
1912.) 

1.  Appkal   ahd    Ebbob    (I    889*)— Akend- 

KKNTS    RBOABDKD   AS    MaDE. 

A  complaint  for  fraud  in  inducing  an  ex- 
chanse  of  property  did  not  allege  that  plain- 
tiff bad  no  opportunity  to  examine  the  land, 
or  that,  by  ordinary  care,  he  could  not  have 
discovered  that  the  alleged  representations 
were  false,  but  the  evidence  admitted  without 
objection  showed  a  sufficient  excuse  for  not 
discovering  the  facts.  Rem.  &  Hal.  Code,  | 
307,  requires  the  court  to  disregard  any  error 
or  defect  in  pleadings  not  affecting  the  sub- 
stantial right  of  the  adverse  party,  and  that 
no  judgment  be  reversed  for  such  defect. 
HM,  in  view  of  the  statute,  that  an  amend- 
ment to  conform  to  the  proof  would  be  re- 
garded as  having  been  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3621,  3622;  Dec.  Dig.  f 
889.*] 

2.  Pbaud    (J   68*)— Action— SuFFioiKWCT  of 
Evidence. 

Evidence  in  an  action  for  fraud  in  in- 
ducing tbe  plaintiff  to  exchange  property  heU 
to  support  findings  that  defendant  was  guilty 
of  fraud  and  misrepresentation. 

[Ed.  Note. — For  other  cases,  see  Fraud, 
Cent  Dig.  H  90-92;    Dec.  Dig.  |  58.*] 

8.  Fbaud  (|  23*)— Fba{7dtti.bnt  Repbesek- 
TAiioNS— Reliance  on  Representations. 
A  party  negotiating  for  an  exchange  of 
property  may  rely  upon  representations  of  the 
other  party  where  the  property  is  at  a  dis- 
tance, or  where,  for  any  other  reason,  tlie 
falsity  of  the  representations  is  not  readily 
ascertainable. 

[Ed.  Note. — For  other  cases,  see  Fraad, 
Cent  Dig.  Ii  18,  19;   Dec  Dig.  {  23.*] 

4.  FBAun  (i  13*)— Fbauditlent  Rbpbesbn- 
TATiONS— Knowledge  of  Defendant. 
The  fact  that  defendant  in  an  action  for 
fraudulent  representations,  inducing  the  plain- 
tiff to  an  exchange  of  property,  honestly  be- 
lieved that  the  property  was  as  represented 
by  him,  docs  not  relieve  him  from  liability  for 
damages. 

[Ed.  Note.— For  other,  cases,  see  Fraud, 
Cent  Dig.  i  13;    Dec.  Dig.  i  13.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  Ii,  Kennan, 
Judge. 

Action  by  J.  S.  Godfrey  against  T.  P.  Ol- 
son. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

B.  M.  Branford,  of  Spokane,  for  appellant 
George  W.  Sommer,  of  Spokane,  for  respond- 
ent 
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ELIiIS,  X  Action  to  recover  from  tbe  de- 
fendant damages  for  alleged  fraudulent  rep- 
resentations inducing  the  plaintUt  to  an  ex- 
change of  property.  The  defendant  demur- 
red generally  to  the  complaint.  The  demur- 
rer was  overruled.  The  cause  was  tried  to 
the  court  without  a  Jury. 

The  evidence  shows  plaintiff  was  the  own- 
er of  the  furniture  and  fixtures  of  what  Is 
designated  in  the  record  as  the  Lincoln  Ho- 
tel, in  the  city  of  Spolcane,  which  he  desired 
to  dispose  of  by  sale  or  exchange.  In  the 
forenoon  of  Jnly  20,  1910,  he  went  to  the 
oflBce  of  the  defendant,  a  real  estate  agent 
in  Spokane,  who  suggested  ezclianglng  for 
the  hotel  property  two  lots  situated  in  the 
town  of  Paha  in  Adams  county.  Wash.,  and 
a  certain  5-acre  tract  of  land  situated  about 
15  miles  sontb  of  Spokane.  As  to  what  oc- 
curred at  that  time  the  evidence  is  in  direct 
conflict.  The  plaintitF  testified,  in  substance, 
that  the  defendant  represented  the  five  acres 
as  all  in  bearing  orchard  which  only  needed 
trimming;  that  the  land  was  owned  by  a  man 
in  British  Columbia,  with  whom  the  defend- 
ant would  have  to  communicate  by  long-dis- 
tance telephone  before  he  could  make  any 
trade;  that  tbe  defendant  did  not  say  that 
he  bad  not  seen  the  land,  and  the  plalntia 
took  it  for  granted  from  the  representations 
made  by  the  defendant  that  he  had  i)ersonal 
knowledge  of  the  property;  that  the  def«id- 
ant  said,  "You  can  go  out  (to  see  the  land) 
if  you  want  to,  but  yon  can  rely  on  what 
I  say."  The  plaintiff  further  testified,  with- 
out objection,  that  he  was  Just  getting  ready 
to  operate  a  threshing  outfit,  and  had  en- 
gagements which  made  it  necessary  that  he 
leave  Spokane  on  the  following  morning  for 
a  long  absence,  and  that  he  was  so  busily 
occupied  with  preparations  to  leave  that  he 
had  no  time  to  go  and  examine  tbe  land. 
Tbe  defendant  testified  that  he  told  the 
plaintiff  that  the  land  bad  been  represented 
to  him  as  being  in  bearing  orchard,  but  that 
he  bad  not  seen  it;  that  a  man  in  British  Co- 
lumbia was  interested  with  him  in  tbe  prop- 
erty, and,  if  the  plaintiff  would  come  again 
In  the  afternoon,  the  defendant  would  let 
him  know  whether  he  could  make  tbe  trade 
or  not;  that  the  defendant  asked  the  plain- 
tiff if  he  was  not  going  to  see  the  property, 
and  be  answered  in  effect  that  he  bad  not 
tbe  time,  and  would  take  his  chances.  It  Is 
conceded  that  an  appointment  was  made  for 
3  or  4  o'clock  in,  the  afternoon  of  the  same 
day,  when  the  exchange  was  made,  the  ho- 
tel property  being  valued  at  $1,700,  the  two 
lots  at  $850,  and  the  five-acre  tract  at  $1,^50, 
subject  to  a  mortgage  for  $400.  The  plain- 
tiff testified  that,  because  be  had  to  leave 
Spokane  tbe  next  day,  he  closed  tbe  sale  Im- 
mediately, relying  on  the  defendant's  repre- 
sentations, or,  as  be  expressed  it,  "on  his 
recommend.  He  said  that  the  property  was 
five  acres  of  bearing  orchard,  and  that  it  was 
all  right" — that  he  relied  wholly  upon  the  de- 
fendant's repreaehtatlona  as  to  the  value,  im- 


provements, and  character  of  the  land.  Tbe 
evidence  was  also  conflicting  as  to  the  actual 
character  and  value  of  the  land.  The  de- 
fendant and  his  witnesses  testified  that  it 
was  level,  of  good  soil,  and  worth  $150  an 
acre.  The  plaintiff  and  another  witness  tes- 
tified that  it  was  very  rough,  very  rocky,  of 
very  poor  soil,  and  practically  worthless.  It 
is  admitted  that  it  was  wholly  unimprbved, 
and  had  no  fruit  trees  of  any  kind  upon  it. 

Tbe  court  found,  in  substance,  tltat  tbe 
land  was  not  as  represented,  but  was  rough, 
rocky,  and  bad  never  been  planted  to  fruit 
trees,  but  was  covered  with  small  pines,  and 
was  practically  worthless;  that  the  defend- 
ant, fraudulently  and  with  intent  to  deceive 
tbe  plaintiff,  represented  that  tbe  land  was 
good  land,  and  entirely  planted  in  orchard 
In  good  bearing  condition,  except  that  it 
needed  pruning ;  that  the  plaintiff  wholly  re- 
lied upon  tbe  representations,  and  was  in- 
duced thereby  to  exchange  properties  to  his 
damage  In  tbe  sum  of  $500.  Judgment  was 
entered  for  the  plaintiff  for  $500  and  costs. 
From  that  Judgment  tbe  defendant  has  ap- 
pealed. 

[1]  The  appellant  contends  that  tbe  com- 
plaint was  insufficient,  in  that  it  did  not  al- 
lege any  fiduciary  relation  between  the  par- 
ties, nor  that  tbe  plaintiff  bad  no  opportuni- 
ty to  examine  the  land,  nor  that  by  the  ex- 
ercise of  ordinary  care  and  diligence  he  could 
not  have  discovered  that  the  alleged  repre- 
sentations were  false.  The  complaint  was 
doubtless  faulty  In  not  alleglag  a  sufficient 
excuse  for  the  respondent  not  visiting  the 
land.  The  evidence,  however,  showed  a  suf- 
ficient excuse.  It  was  evident  that  the  ap- 
pellant knew  that  because  of  other  pressing 
business  engagements  the  respondent  could 
not  visit  tbe  land,  and  was  relying  upon  tbe 
representations  made.  This  evidence  was  ad- 
mitted without  any  objection  that  It  was  not 
within  the  pleadings.  An  amendment  could 
have  been  made  to  conform  to  the  proof.  In 
such  a  case  under  tbe  liberal  rule  made  In- 
cumbent upon  us  by  the  statute  (Bern.  &  Bal. 
Code,  I  307),  the  amendment  may  be  regard- 
ed as  having  been  made.  1  Ency.  of  PI.  Ik 
Pr.  pp.  578-581,  582. 

[2,  3]  The  contention  that  the  evidence  did 
not  warrant  the  finding  that  the  appellant 
was  guilty  of  fraud  and  misrepresentation 
cannot  be  sustained.  A  consideration  of  tbe 
entire  evidence  convinces  us  that  the  appel- 
lant knew  that  the  respondent  did  not  in- 
tend to  make  an  examination  of  the  land, 
and  could  not  do  so  without  serious  interfer- 
ence with  his  other  pressing  business  engage- 
ments. If  in  view  of  these  facts,  he  actually 
made  the  representations  as  testified  to  by 
the  respondent,  and  assured  him  that  he 
could  rely  upon  them,  the  appellant  was  guilty 
of  actionable  fraud.  The  trial  court  heard 
the  witnesses  testify,  and  had  an  opportuni- 
ty to  observe' their  demeanor.  We  find  in 
the  record  no  sufficient  reason  for  holding 
that  he  was  not  warranted  In  believing  the 
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respondent's  version  of  the  transaction.  The 
case  falls  squarely  within  the  rule  announc- 
ed In  Lindsay  v.  Davidson,  57  Wash.  517,  107 
Pac.  514,  upon  a  closely  similar  state  of 
facts.  It  was  there  held  that:  "A  voidee 
may  rely  upon  representations  of  his  Ten- 
dor  where  the  property  is  at  a  distance,  or 
where  for  any  other  reason  the  falsity  of  the 
representation  is  not  readily  ascertainable." 
The  rule  thus  tersely  stated .  is  in  accord 
with  the  decided  trend  of  authority,  and  la 
supported  by  many  decisions  of  this  court 
Wooddy  V.  Benton  Water  Co.,  54  Wash.  124, 
102  Pac.  1054,  132  Am.  St.  Rep.  1102;  Balie 
T.  Parker,  56  Wash.  353,  105  Pac.  834;  Best 
T.  Otneld,  59  Wash.  466,  110  Pac.  17,  30  L. 
R.  A.  (N.  S.)  55;  West  v.  Carter,  54  Wash. 
236,  103  Pac.  21;  Jones  y.  Hawk,  64  Wash. 
171,  116  Pac.  642;  McMillan  v.  Hlllman 
(Wash.)  118  Pac.  903;  Kuehl  ▼.  Scott,  119 
Pac.  742;  14  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  120. 

[4]  The  appellant's  claim  that  be  honestly 
believed  that  the  property  was  as  represent- 
ed by  him  cannot,  under  the  circumstances, 
even  If  true -relieve  him  from  liability  for 
damages.  "It  makes  no  difference  whether 
the  representations  made  were  known  by  the 
vendor,  as  found  by  the  court  In  this  In- 
stance, to  be  false  or  not  The  effect  on  the 
purchaser  would  be  the  same,  and  If  he  had 
a  right,  under  all  the  circumstances,  to  rely 
upon  them,  and  did  rely  and  act  upon  them, 
he  can  recover."  Best  v.  Offleld,  59  Wash. 
466^71,  110  Pac.  17,  19,  30  L.  R.  A.  (N.  S.) 
55;  Lawson  v.  Vernon,  38  Wash.  422,  80 
Pac.  550,  107  Am.  St  Rep.  880;  Hanson  v. 
TcMupklns,  2  Wash.  508,  27  Pac.  73;  Sears  v. 
Stlnson,  3  Wash.  615,  29  Pac.  205;  West  v. 
Carter,  supra. 

On  the  facts  we  think  that  the  evidence 
was  suflSdent  to  justify  the  findings  of  the 
court.  On  the  law  as  applied  to  the  findings 
the  foregoing  authorities  are  decisive. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  MORRIS, 
and  FULLERTON,  JJ.,  concur. 

(68  Waah.  222) 

FISCHER  V.  HILLMAN  et  aL 

STAATS  V.  SAME. 

(Supreme  Court  of  Washington.    April  10, 
1912.) 

Vendob  and   Purchaser    (§   114*)— Rescis- 
sion—False   Representations. 

Where  perBona  were  induced  to  purchase 
land  by  representations  of  the  vendor  that 
the  title  was  clear,  and  that  the  vendor  was 
the  owner  of  the  buildings  and  improvementa 
thereon,  and  that  he  would  build  a  road  and 
interurbao  railway  to  connect  with  such  land, 
all  of  which  be  failed  to  do,  a  rescission  of 
the  transaction  may  be  had,  though  the  pur- 
chaser might,  by  inquiry,  have  determined  the 
falsity  of  the  statements  made. 

[Ed.  Note.— For  other  casi-s,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  202-204;  Dec.  Dig. 
f  114.»] 


Department  2.  Appeal  from  Superior 
Ourt,  King  County;   King  Dykeman,  Judge. 

Actions  by  August  E.  Fischer  against 
Clareqce  D.  Hlllman  and  otbers,  and  Albert 
E.  Staats  against  Clarence  D.  Hlllman  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Fredk.  R.  Burch  and  Oliver  Hnlback,  both 
of  Seattle,  for  appellants.  James  A.  Snoddy, 
of  Seattle,  for  respondents. 

DUNBAR,  C.  J.  These  two  actions  were 
brought  by  the  respondents  severally  and 
separately  to  rescind  a  contract  for  the  pur- 
chase of  lands,  and  were  afterwards,  for 
convenience  sake  and  for  economy.  Joined 
and  tried  together.  In  what  may  be  term- 
ed the  Fischer  case,  the  complaint  after  set- 
ting up  the  Interest  of  Clarence  D.  Hlllman 
and  his  relation  to  the  C.  D.  Hlllman's  Sno- 
homish Land  &  Railroad  Company,  matters 
concerning  which  there  seems  to  be  no  real 
controversy,  alleges:  That  C!larence  D.  Hlll- 
man represented  and  claimed  that  lie  own- 
ed and  had  a  perfect  title  to  certain  lands 
described  In  the  complaint  That  said  lands 
were  free  and  clear  of  any  and  all  liens  and 
Incumbrances.  That  there  were  no  outstand- 
ing claims  to  them  or  Interest  therein.  That 
Hlllman  also  represented  that  he  was  go- 
ing to  cause  to  be  constructed  In  close  prox- 
imity to  said  lauds  an  electric  Interurbau 
railway,  extending  from  Everett  In  the 
county  of  Snohomish,  to  Belllngham,  in  the 
county  of  Whatpom;  represented  and  prom- 
ised that  he  would  cause  to  be  constructed  a 
good  wagon  road  from  said  lands  to  the 
town  of  English,  in  the  county  of  Snoho- 
mish, and.  In  connection  with  such  represen- 
tations and  promises,  offered  said  lands  for 
sale  to  plaintiff,  and  by  and  through  said 
representations  and  promises  sought  to  in- 
duce plaintiff  to  purchase  the  same.  In  addi- 
tion thereto  promising  and  agreeing  that  If 
plaintiff  would  purchase  said  lands,  Hlllman 
would  furnish  to  plaintiff  an  abstract  show- 
ing such  title  as  he  claimed  and  represented 
that  he  bad,  and  that  he  would  at  once 
proceed  to  do  the  various  things  which,  it 
was  represented  by  him,  he  was  going  to  do, 
and  which  he  promised  to  do.  That  there 
were  situated  upon  the  lands  certain  bnlld- 
Ings,  with  certain  furniture  and  fixtures 
therein,  which  the  defendant  Ullimon  claim- 
ed and  represented  that  he  owned  and  would 
sell  with  the  land  upon  which  they  were  lo- 
cated. That  the  defendant  Hlllman  then 
represented  that  such  lands  were  known  as 
lots  2,  8,  4,  13,  and  14,  in  block  109,  and 
lots  5,  6,  7,  and  8,  In  block  110,  of  C.  D. 
Hlllman's  Birmingham  water  front  addition 
to  the  city  of  Everett  division  No.  3.  That 
a  plat  of  said  division  and  addition  was  of 
record  In  the  oflice  of  the  auditor  of  Sno- 
homish county.  That  Hlllman  offered  the 
lands  to  plaintiff  for  the  sum  of  ^1,600,  and 
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the  bnlldlnga  ttnd  fnmitnre  and  flxtures 
therein  for  an  additional  $100.  That  plain- 
tiff, relying  npon  the  representations  and 
promises  of  Hillman,  and  belieTlng  the  same 
to  he  true,  and  that  Hillman  would  do  all 
that  be  represented  and  promised  that  be 
would  do,  agreed  to  purchase  the  lands 
shown-  to  him  and  r^resented  to  be  techni- 
cally known  as  hereinbefore  stated,  and  on 
or  about  the  20th  day  of  November,  1909, 
paid  Hillman  the  sam  of  |1,700;  and  said 
Hillman  caused  to  be  executed  and  delivered 
to  plaintiff  a  purported  deed  to  the  same  (a 
copy  at  which  deed  Is  set  forth  in  the  com- 
plaint), and  npon  the  delivery  of  said  deed 
promised  plaintiff  that  he  would  furnish  the 
abetraet  theretofore  promised  within  the 
course  of  a  few  days.  That,  relying  upon 
the  representations  aforesaid,  plaintiff  en- 
tered upon  said  lands  and  commenced  and 
made  various  improvements  thereon,  which 
were  reasonably  worth  the  sum  of  $1,535. 

The  plaintiff  alleges:  That  none  of  the 
representations  made  by  Hillman  as  induce- 
ments to  plaintiff  to  purchase  the  lands  were 
tme  when  made;  nor  Iiave  they  since  tran- 
spired. That  neither  the  said  Clarence  D. 
Hillman  nor  the  said  C.  D.  HlUman's  Sno- 
homish Land  &  Railroad  Company,  at  the 
time  said  representations  were  made,  was 
the  owner  of  said  lands,  free  and  clear  of 
liens  and  Incumbrances,  or  free  and  clear  of 
outstanding  claims  and  interests,  nor  were 
th^  the  owners  of  the  buildings  upon  tbe 
lands,  nor  the  furniture  or  furnishings  there- 
in; but,  on  the  contrary,  they  were  owned 
by  the  lAke  Godwin  Lumber  &  Sliingle  Com- 
iwny,  and  are  now  owned  by  it  That  nei- 
ther said  Hillman  nor  tbe  C.  D.  HiUman's 
Snohomish  County  Land  &  Railroad  Com- 
pany owned  or  had  a  title  to  said  lands,  free 
and  clear  of  liens  and  incumbrances  or  out- 
standing interests.  That  at  no  time  was 
there,  or  is  there  now,  of  record  in  tbe  of- 
fice of  the  county  auditor  of  the  county  of 
Snohomish  any  plat  showing  or  containing 
a  third  subdivision  of  C.  D.  HlUman's  Bir- 
mingham water  front  addition  to  the  dty 
of  Everett,  and  that  the  purported  deed, 
hereinbefore  set  forth,  given  to  this  plain- 
tiff upon  his  payment  of  said  sum  of  |1,- 
700  in  cash  to  said  Hillman,  does  not  de- 
scribe any  land  in  tbe  county  of  Snohomish, 
or  elsewhere,  susceptible  of  Identlflcation,  and 
has  no  value  to  this  plaintiff  as  muniment 
of  title.  Alleges  that  neither  said  Hillman 
nor  tbe  said  C.  D.  HlUman's  Snohomish 
County  Land  &  Railroad  Company,  nor  any 
one  else,  has  built  or  caused  to  be  buUt  any 
electric  railroad  in  close  proximity  to  said 
lands,  or  built  any  road  from  said  lands  to 
the  town  of  English;  nor  have  they  made 
any  improvements  promised  plaintiff  by  them 
that  they  would  make;  nor  have  they  ever 
given  or  furnished  to  this  plaintiff  any  ab- 
stract of  title  showing  a  good  title  in  fee  in 
the  said  IllUman  nor  the  said  C.  D.  Hill- 
man's  Snohomish  County  Land  &  Railroad 


CoQipany,  free  and  clear  of  all  Incumbranc- 
es; nor  have  they  given  or  furnished  to  this 
plaintiff  any  abstract  of  title  whatsoever,  al- 
though during  the  time  since  tbe  said  20th 
day  of  November,  1909,  they  biave  often  b^en 
requested  so  to  do.  And  plaintiff  alleges 
that,  at  the  time  Hillman  made  such  repre- 
sentations and  promises  with  respect  fo  ti- 
tle and  with  regard  to  the  intended  and 
promised  Improvements,  said  representations 
and  promises  were  false,  and  were  known 
by  the  said  Hillman  to  be  false  and  untrue. 
The  complalDt  alleges  certain  expenses  In- 
curred by  plaintiff  for  the  purix>se  of  ob- 
taining title  to  the  land,  and  the  discovery 
by  the  plaintiff  that  the  representations 
made  by  Hillman  as  to  titie  were  false  and 
untrue.  Alleged  the  discovery  that  there 
was  no  plat  of  the  third  addition  of  C.  D. 
HiUman's  Birmingham  Water  Front  Addi- 
tion to  the  city  of  Everett  That  the  lands 
had  been  located  in  another  division  ttian 
that  described,  and  that  they  discovered 
that  tbe  defendants  did  not  own  the  build- 
ings or  furniture  which  they  represented  to 
the  plaintiff  that  they  did  own.  That  im- 
mediately upon  making  such'  discoveries 
plaintiff  gave  notice  to  the  defendants  of 
his  rescission  of  the  pretended  purchase,  and 
tendered  to  them  a  good  and  sufficient  deed 
of  reconveyance,  containing  an  exact  de- 
scription of  the  land  described  in  the  deed 
which  had  been  furnished  him,  and  his  sur- 
render of  tbe  poesession  of  said  lands,  to- 
gether with  the  buildings  thereon,  furniture, 
and  equipment  etc.,  and  demanded  of  them 
tbe  return  to  this  plaintiff  of  the  amount 
paid,  together  with  the  expenses  Incurred  by 
the  plaintiff;  and  plaintiff  continued  the  ten- 
der and  made  it  good  in  court  and  prayed 
for  a  judgment  for  $3,247  against  tbe  de- 
fendants Clarence  D.  HlUman  and  C.  D.  Hill- 
man's  Snohomish  County  Land  &  Railroad 
Company.  Demurrer  was  Interposed  to  this 
complaint  which  was  overruled  by  the  court. 
The  defendants  Interposed  an  answer,  ad- 
mitting certain  things  and  denying  others, 
and  the  cause  went  to  trial.  Tbe  court, 
after  a  view  of  the  premises,  decreed  that 
tbe  contract  of  purchase  be  rescinded  and 
annulled,  and  that  the  plaintiff  recover  of 
the  defendants  $2,281,  togethef'  with  the 
costs  and  expenses  of  this  action. 

What  is  said  In  relation  to  this  case  ap- 
plies with  equal  force  to  the  companion  case 
of  Statts  V.  HUlman,  so  that  we  wlU  not  dis- 
cuss them  separately. 

It  is  earnestly  contended  by  appellants 
that  the  demurrers  to  these  complaints 
should  have  been  sustained;  that  the  plain- 
tiff was  in  a  position  to  ascertain  the  truth- 
fulness of  the  statements  and  representa- 
tions made  by  tbe  defendants;  that  there 
was  no  fiduciary  relation  existing;  and  that 
it  was  the  plaintiff's  duty  to  ascertain  the 
truth  or  falsity  of  said  statements,  and 
many  cases  are  cited  to  sustain  this  rule. 
It  may  be  admitted  that  some  of  tbe  earlier 
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cases  decided  by  this  court,  notably  the  case 
of  Newland  v.  Dobson,  11  Wash.  90,  laid 
down  a  rule  that  gives  color,  at  least,  to  ap- 
pellants' contention,  and  that  the  language 
used  was  broad  enough  to  sustain  such  con- 
tention. But  that  rule  has  been  mitigated 
by  ttie  later  decisions  of  this  court,  and,  as 
we  view  It  now,  was  probably  not  fully  jus- 
tified by  the  authorities  extant  at  the  time 
It  was  announced.  It  has  been  supplanted 
by  the  more  reasonable  and  humane  rule  that 
a  party  will  not  be  allowed  to  shield  him- 
self, because  the  party  with  whom  he  was 
dealing  was.  careless  or  too  confiding;  and 
that,  while  the  state  cannot  stand  in  loco 
parentis  to  all  Ita  citizens,  the  ccafty  and 
designing  will  not  be  allowed,  by  cunning  ar- 
tifice tending  to  deceive  the  simple-minded, 
to  rob  them  of  what  Justly  belongs  to  them. 
This  doctrine  was  announced  in  Wobddy 
▼.  Benton  Water  Company,  54  Wash.  124, 
102  Pac.  1054,  132  Am.  St  Rep.  1102,  where 
it  was  said:  "Nor  can  we  agree  with  the 
court  below  that  the  doctrine  of  caveat  emp- 
tor applies  to  the  representations  made  by 
the  respondents,  to  the  etfect  that  the  entire 
tract  was  under  the  level  of  the  canal  and 
susceptible  of  irrigation  therefrom.  Strong 
language  has  been  used  by  this  and  other 
courts  in  defining  the  duties  of  purchasers, 
from  which  it  might  be  Inferred  that  ven- 
dors have  an  unbridled  license  to  lie  and  de- 
ceive; but  such  has  never  been  the  law,  and 
the  tendency  of  the  more  recent  cases  has 
been  to  restrict,  rather  than  extend,  the  doc- 
trine of  caveat  emptor."  The  court  then 
quotes  from  Strand  v.  Griffith,  97  Fed.  854, 
38  C.  C.  A.  444,  where  it  was  said:  "There 
is  no  rule  of  law  which  requires  men,  in 
their  business  transactions,  to  act  upon  the 
presumption  that  all  men  are  knaves  and 
liars,  and  which  declares  them  guilty  of 
negligence,  and  refuses  them  redress,  when- 
ever they  fail  to  act  upon  that  presumption. 
The  fraudulent  vendor  cannot  escape  from 
liability  by  asking  the  law  to  applaud  his 
fraud  and  condemn  his  victim  for  bis  cred- 
ulity. 'No  rogue  should  enjoy  bis  ill-gotten 
plunder,  for  the  simple  reason  that  his  vic- 
tim is  by  chance  a  fool.' "  And  citing  Noyes 
V.  Belding,  5  S.  D.  603,  59  N.  W.  1060,  where 
the  court  said:  "The  unmistakable  drift  is 
towards  the  doctrine  that  the  wrongdoer 
cannot  shield  himself  from  liability  by  ask- 
ing the  law  to  condemn  the  credulity  of  his 
victim."  See,  also,  Watson  v.  Molden,  10 
Idaho,  570,  79  Pac.  503.  In  14  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  120,  121,  the  rule  is 
thus  stated:  "By  the  overwhelming  weight 
of  authority,  ordinary  prudence  and  dili- 
gence do  not  require  a  person  to  test  the 
truth  of  representations  made  to  him  by 
another  as  of  bis  own  knowledge,  and  with 
the  intention  that  they  stiall  be  acted  upon, 
if  the  facts  are  peculiarly  within  the  other 
party's  knowledge  or  means  of  knowledge, 


though  they  are  not  exclusively  so.  and 
though  the  party  to  whom  the  representa- 
tions are  made  may  have  an  opportunity  of 
ascertaining  the  truth  for  himself.  By  the 
weight  of  authority,  and  in  reason,  the  rule 
that  a  person  who  is  voluntarily  blind  as 
to  facts  concerning  which  false  representa- 
tions are  made  cannot  con^>lain  of  tbe  same 
applies  only  where  the  parties  have  equal 
present  opportunity  and  means  to  ascertain 
the  truth  at  the  time  of  the  transaction,  and 
does  not  apply  merely  because  it  is  possible 
to  ascertain  the  facts.  Indeed,  it  has  tieen 
held  that  a  person  Is  justified  in  relying  on 
a  representation  made  to  him  in  all  cases 
where  the  representation  is  a  positive  state- 
ment of  fact,  and  where  an  investigation 
would  be  required  to  discover  the  troth." 
The  doctrine  announced  in  this  caae  has 
been  i^eafflrmed  many  times  since  by  this 
court.  See,  also,  as  sustaining  this  rule: 
McMullen  v.  Rousseau,  40  Wash.  497,  S2 
Pac.  883;  Lindsay  v.  Davidson,  57  Wash. 
517,  107  Pac.  514;  Bailie  v.  Parker,  56  Wash. 
353,  105  Pac.  834;  Best  v.  Offleld,  59  Wasb. 
466,  110  Pac.  17,  80  L.  R.  A.  (N.  S.)  55;  West 
V.  Carter,  54  Wash.  236,  103  Pac  21;  God- 
frey V.  Olson,  122  Pac.  1014,  Just  decided  by 
this  court. 

It  must  be  borne  in  mind  that  these  were 
not  simply  tbe  expressions  of  opinion  made 
by  the  vendee,  wherein  another  rule  obtains, 
but  were  statements  of  fact  which  were  re- 
lied upon  as  facts  by  the  purchaser.  The 
demurrers  were  properly  overruled,  and  the 
trial  of  tbe  cause  upon  its  mertts  Justified 
tbe  decree  rendered  by  the  court  The  de- 
fendants in  this  case  were,  to  say  the  least 
smooth,  experienced  real  estate  men,  who 
resorted  to  extreme  measures  to  sell  tbe 
lands  ofTered.  Excursions  were 'promoted  and 
clackers  employed  to  harangue  the  credulous 
and  unsuspecting,  while  the  purchasers  in 
these  particular  cases  were  men  of  simple 
habits  and  thought  seafaring  men  who  bad 
spent  their  lives  at  sea,  and  were  not  men- 
tally equipi>ed  to  withstand  tbe  blandlsb- 
ments  which  were  brought  to  bear  upon 
them. 

The  Judgment  Is  affirmed. 

MOUNT.  MORRIS,  FULLERTON,  and 
ELLIS,  JJ.,  concur. 

(68   Wash.  2S) 

McHUGH  et  nx.  v.  CONNER  et  al. 

(Supreme  Court  of  Washington.    April  11, 
1912.) 

1.  Process    (S    149*)  —  SERvroB— EvinEWCB— 
Sdfficienct. 

Evidence  ield  to  warrant  a  finding  of  par- 
sonai  service  of  summons. 

[Ed.  Note. — For  other  cases,  see  Process. 
Cent  Dig.  §f  202-205;    Dec.  Dig.  |  149.*] 

2.  JUnOMENT     (J     17*)— VALinlTT— DEFKCnVK 

Pboop  of  Service. 

A   judgment    is   not    invalidated   by    proof 
of  service  of  summons  not  in  accordance  with 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serie*  &  Rep'r  Indexea 
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tbe    facts,   if   yalid   service   was   actnally   ob- 
tained. 

[Ed.'  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  K  25-33;    Dec  Dig.  I  17.*] 

3.  JUDGMKNT    (I   i96*)— INTALIDITT— BUBDEN 

OF  Pboof. 

To  avoid  a  jadgment,  the  burden  is  on  tbe 
judgment  debtor  attacking  It  in  a  collateral 
proceeding  to  show  that  no  valid  service  was 
bad  upon  him. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  {{  933,  934;   Dec  Dig.  |  495.*] 

4.  PBOCEaS      ({     149*)— SKBVICB— COMPBTBNOT 

TO  Make. 

Undisputed  testimony  that  a  witness  bad 
practiced  law  for  30  years  su£Sciently  shows 
that  he  was  21  years  of  age  in  1908,  as  affect- 
ing his  competency  to  serve  a  summons. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  ||  202-206;   Dec  Dig.  {  149.*] 

6.  Execution    (t    242*) —Salk— Notice— Ib- 

BBeT;i.ABiTT— Cobb. 

An  order  confirming  a  sheriff's  sale  vrith- 
ont  objection  that  the  notice  of  sale  was  pub- 
lished in  a  newspaper  not  complying  vrith  the 
statutory  requirements  cares  any  such  defect 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |i  669-672;   Dec  Dig.  |  242.*] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  Wilson  E.  Gay,  Judge. 

Action  by  Frank  McHugh  and  wife  against 
Ernest  A.  Conner  and  others.  Decree  dis- 
missing the  complaint,  and  plaintiffs  appeaL 
Affirmed. 

W.  H.  Doollttle,  James  J.  Anderson,  and 
Wesley  Lloyd,  all  of  Tacoma,  for  appellanta. 
A.  H.  Garretson,  of  Tacoma  (J.  W.  A.  Nich- 
ols, of  Tacoma,  of  counsel),  for  respondents. 

CROW,  J.  This  action  -was  commenced  by 
Frank  McHugh  and  wife  against  Ernest  A. 
Conner,  L.  R.  Coombs,  and  others  to  quiet 
title  to  lots  15  and  16,  In  block  32,  Buckley's 
addition  to  Tacoma.  From  a  decree  dismiss- 
ing the  complaint,  and  quieting  title  In  the 
defendants,  the  plaintiffs  have  appealed. 

The  vital  question  on  this  appeal  Is  the 
▼alldlty  of  an  execution  sale  under  which 
the  respondents  Li.  R.  Coombs  and  O.  Brlggs 
claim  title.  K  D.  Ammldown  and  Alma  S. 
Ammidovni,  his  wife,  owned  the  lots  in  the 
year  1908.  On  November  17,  1908,  U  R. 
Coombs  and  C.  Brlggs,  as  plaintiffs,  obtained 
a  default  Judgment  for  $792  Interest  and 
«08t8  against  E.  D.  Ammldown  and  wife  In 
cause  No.  27,516  then  pending  in  the  superior 
court  of  Pierce  county.  Execution  was  is- 
sued on  this  Judgment,  under  which  the  lots 
were  sold  to  Coombs  and  Brlggs.  The  sale 
'was  confirmed,  and,  after  the  period  of  re- 
demption had  expired,  a  sheriff's  deed  was 
«xecnted  and  delivered  to  Coombs  and  Brlggs 
under  which  they  now  claim  title.  Appel- 
lanta claim  to  have  deralgned  title  from 
Ammldown  and  wife  by  mesne  conveyances 
executed  after  the  date  of  the  sheriff's  sale. 

[1]  Appellants'  first  contention  is  that  the 
Judgment  in  cause  No.  27,516  is  void  for 
want  of  service  of  process  on  Ammldown 
and  wife.    In  that  cause  Coombs  and  Brlggs 


were  represented  by  A.  H.  Garretson  and 
C.  El  George,  their  attorneys,  and  the  record 
shows  that  proof  of  service  was  made  by  th« 
afi3davit  of  G.  B.  George,  who  deposed  that 
in  Pierce  county  on  October  19,  1908,  he 
had  served  the  defendants  Ammldown  and 
wife  with  copies  of  the  summons  and  com- 
plaint Upon  this  affidavit,  and  an  affidavit 
of  nonappearance  made  by  A.  H.  Garretson, 
an  order  of  default  was  entered,  in  which  It 
was  found  and  adjudged  that  service  had 
been  duly  made,  and  upon  this  order  of  de- 
fault the  final  Judgment  was  entered.  On 
the  trial  of  this  action  appellants  introduced 
evidence  to  show  that  no  copy  of  the  sum- 
mons had  been  served  upon  Ammldown  and 
wife  by  Mr.  George  or  by  any  other  person; 
that  Mr.  George  served  copies  of  the  com- 
plaint only;  and  that  his  affidavit  was  un- 
'true.  In  so  far  as  it  stated  that  the  summons 
had  been  served.  Respondents  admitted  that 
by  inadvertence  Mr.  George  served  copies  of 
the  complaint  only,  but  introduced  evidence 
to  show  that  his  failure  to  serve  copies  of 
the  summons  was  immediately  discovered  by 
Mr.  Garretson,  who  forthwith,  on  the  same 
day,  October  19,  1908,  called  upon  Ammldown 
and  wife,  directed  their  attention  to  tbe 
omission,  received'  from  them  the  copies  of 
the  complaint,  attached  copies  of  the  sum- 
mons thereto,  and  personally  delivered  them 
to,  and  left  them  with,  Ammldown  and  wife, 
who  then  stated  they  would  not  appear  in 
the  action;  that  when  the  default  was  en- 
tered proof  of  service  vras  made  by  Mr. 
George,  but  that  the  only  valid  service  had 
in  fact  been  made  by  Mr.  Garretson;  that 
the  defendants  had  actual  notice  of  the  pen- 
dency of  the  action;  that  they  failed  to  ap- 
pear; that  the  court  obtained  Jurisdiction 
over  them;  and  that  the  judgment  was 
valid.  This  evidence  was  contradicted  by 
appellants'  witnesses.  In  their  opening  brief 
appellants  say:  "This  case  will,  as  appel- 
lants understand  tbe  law,  be  tried  de  novo 
in  this  court,  and  perhaps  it  might  assist 
the  court  to  state  at  this  time  that  the  prha- 
dpal  question  of  fact  involved  is:  Did  A.  H. 
Garretson  serve  a  summons  upon  the  de- 
fendants in  the  Ammldown  case?"  This  is 
a  clear  statement  of  the  only  material  issue 
before  ns,  as  the  Judgment  is  not  void  If 
the  service  was  made  by  Mr.  Garretson  as 
claimed  by  respondents.  The  trial  Judge 
found  that  the  service  had  been  made  by 
him.  We  have  carefully  examined  the  evi- 
dence, and  conclude  that  it  supports  his 
finding.  The  service  made  by  Mr.  Garretson 
conferred  Jurisdiction  upon  the  court  to  en- 
ter the  Judgment  which  is  therefore  valid, 
and  cannot  be  vacated  in  this  action. 

[2,  3]  Although  the  proof  of  service  made 
and  filed  by  Mr.  George  was  not  In  accordance 
with  the  facts,  it  would  not  necessarily  fol- 
low that  the  Judgment  is  void.  To  avoid  the 
Judgment,  the  burden  devolved  upon  appel- 
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lants  to  show  that  no  valid  service  bad  been 
made.  This  burden  they  have  not  sustained. 
It  has  been  shown  that  service  was  made, 
and  the  Judgment  will  not  be  vacated  for  the 
want  of  proof  of  that  particular  service  In 
the  record.  The  question  to  be  now  deter- 
mined Is  not  whether  there  was  any  Irregu- 
larity In  the  record  In  cause  No.  27,516,  but 
whether  the  service  was  actually  made  and 
conferred  Jurisdiction  on  the  court  In  State 
V.  Suiierlor  Court  19  Wash.  128,  62  Paa 
1013,  67  Am.  St  Rep.  724,  this  court  said: 
"There  was  a  document  on  file  in  the  form 
of  an  afildavit  showing  personal  service  of 
the  process  upon  each  of  the  defendants. 
The  same  was  not  sworn  to,  and  the  con- 
tention of  the  respondent  Is  that  It  must  be 
presumed  that  this  was  the  only  proof  of 
service  made,  and.  It  not  being  sworn  to, 
that  the  Judgment  was  void.  We  think  un- 
der the  holdings  of  this  court  In  Rogers  v. 
Miller,  13  Wash.  82  [42  Pac.  525],  62  Am. 
St  Rep.  20,  Chrlstofferson  v.  Pfennig,  16 
Wash.  491  [48  Pac  264],  and  Klzer  v,  Cau- 
fleld,  17  Wash.  417  [48  Pac.  1064],  the  pre- 
sumption  must  be  that  there  was  a  valid 
service.  This  document  might  in  fact  have 
been  sworn  to  in  open  court  before  the 
Judge  at  the  time  the  Judgment  was  taken. 
Althongb  it  was  Irregular  not  to  have  proof 
of  service  appear  of  record,  this  would  not 
affect  the  Jurisdiction  of  Uie  court  to  render 
Judmuent" 

[4]  Apiwllauts  Insist  that  the  record  fails 
to  show  that  A.  H.  Garretson  was  21  years 
of  age  and  cotiipetent  to  make  the  service. 
He  textllled  that  be  had  been  practicing  law 
for  30  years.  This  undisputed  statement 
shows  be  was  more  tban  21  years  of  age  on 
Ottoler  19,  1008. 

Ill  Api>ellauts  further  contend  the  sheriff's 
sale  was  void  because  the  paper  In  which 
the  niitiie  of  sale  was  published  did  not  com- 
ply with  tUe  requirements  of  the  statute. 
Tlil.s  olijeotlon  should  have  been  interposed 
prior  to  the  entry  of  the  order  of  conflrma- 
Uou.  That  order  cured  any  defects  in  the 
matter  of  pnliltshlng  the  notice  of  sale. 
Freeman  on  Void  Judicial  Sales,  I  44;  Par- 
ker V.  Dacres.  1  Wash.  190,  24  Pac.  192; 
Johnson  v.  Bartlett  60  Wash.  114,  96  Pac. 
833. 

The  Judgment  is  atBrmed. 

DUNBAR,  O.  X,  and  PARKER,  J„  concur. 


<ts  Wask.  14S> 

STATE  ex  rel.  NORTH  COAST  FIRE  INS. 

CO.  V.  SCHIVKLY,  Insurance 

Commissioner. 

(Supreme  Court  of  Washington.     April  8, 
1912.) 

1.  Mandamus    (S    64*)  — Scope    of    Wbit  — 
"Statb   OmcERs"  —  Inscrancb   Coiuus- 

8I0NEB.. 

The  term  "state  officers,"  as  used  In  Const 
art.  4,  {  4,  conferring  on  the  Supreme  Court 


original  jarisdictlon  !n  mandamns  as  to  all  state 
officers.  Is  not  limited  to  those  heads  of  ex- 
ecutive departments  recognized  eo  nomine  as 
executive  officers  in  article  3,  bat  embraces  the 
heads  of  the  executive  departments,  including 
the  Insurance  commissioner. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  $f  128,  129;  Dec.  Dig.  g  64.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6635-0638;    vol.  8,  p.  7804.] 

2.  iNSURANCnB   (!5*)— Stattjtes— Beoulatioii 

— INSBRANCI   COMPANIKS. 

Insurance  Code  (Laws  1911,  c.  49)  |  238, 
provides  that  it  shall  supersede  all  pnor  acts 
on  the  subject  of  organization  and  government 
of  insurance  compames  and  insarance  business, 
and  that  all  prior  acts  are  repealed.  Section 
20  declares  that  all  domestic  insurance  compa- 
nies then  or  thereafter  formed,  and  every  per- 
son doing  insurance  business  in  the  state,  and 
all  such  business,  shall  be  subject  to  and  gov- 
erned by  the  act,  etc.  Beld,  that  a  domestic 
insurance  company  organized  prior  to  the  adop- 
tion of  the  act  and  aothorized  by  its  articles  to 
issue  fire  and  plate  glass  insurance  was  gov- 
erned by  the  (Tode  and,  after  Its  adoption,  was 
only  authorized  to  issue  such  insurance  as  the 
Code  provided,  independent  of  its  corporate  ar- 
ticles. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  6;  Dec.  Dig.  {  5.^] 

3.  Insurance  (§  6*)— Character  of  Insur- 
ance—Plate Olabs  Pouctbs. 

Insarance  Code  (Laws  1911,  &  49)  S  83. 
classifies  the  various  kinds  of  insurance;  fire 
insurance  being  included  In  class  1,  and  plate 
glass  insurance  separately  classified  as  class 
7.  Section  84,  subd.  1,  provides  that  no 
stock  insurance  company  shall  write  insurance 
in  the  class  specified  m  section  83,  subd.  1, 
without  having  a  capital  stock  to  a  specified 
amount,  nor  shall  such  company  write  insur- 
ance in  any  other  class,  except  classes  2  and 
13,  nor  in  those,  unless  it  shall  have  specified 
additional  capital.-  Held,  that  a  pre-existing 
domestic  fire  insarance  company  had  no  right 
to  a  license  to  issue  plate  plass  insurance  un- 
der such  sections,  and  this,  notwithstanding 
section  79,  providing  that  every  domestic  in- 
sarance company  previously  organized  at  the 
time  the  acf  took  effect  should  be  recognized 
as  an  existing  company,  and  should  have  the 
right  to  continue  such  business  under  the  pro- 
visions of  the  act,  and  should  have  two  years  in 
which  to  comply  with  the  capital  requirements. 
[Bd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  5;    Dec.  Dig.  {  6.*] 

Department  2.  Application  for  mandamus 
by  the  State,  on  fhe  relation  of  the  North 
•Coast  Fire  Insurance  Company,  against  J.  H. 
Schlvely,  Insurance  Commissioner.  Heard  on 
defendant's  demurrer  to  the  alternative  writ 
and  return.    Writ  denied. 

Wffl.  O'Connor  and  Jamea  W.  McBumey, 
both  of  Seattle,  for  relator.  W.  V.  Tanner 
and  J.  T.  S.  Lyle,  both  of  Olympla,  for  re- 
spondent 

ELLIS,  J.  This  Is  an  original  applica- 
tion on  the  relation  of  the  North  Coast  Fire 
Insurance  Company,  a  domestic  corporation, 
for  a  writ  of  mandamus  to  compel  the  insur- 
ance commissioner  to  issue  to  It. a  license  to 
make  both  fire  and  plate  glaas  insurance. 
The  respondent  has  demurred  to  the  peti- 
tion on  the  ground  that  this  court  baa  no 


•For  other  cases  ■••  same  topic  and  section  NUMBER  In  Qcc  Dig.  *  Am.  Dts.  Key  No.  Sarlea  *  Rop'r  indazM 
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Jurisdiction  of  the  proceeding,  and  has  also 
made  his  return  to  the  alternative  writ. 

The  respondent  contends  that  under  the 
holding  of  this  court  In  State  ex  rel.  Steams 
T.  Smith,  6  Wash.  496.  33  Pac.  974,  the  de- 
murrer should  be  sustained.  In  that  case 
it  was  stated  to  be  the  general  rule  tliat  the 
term  "state  officer"  is  only  applied  to  those 
superior  executive  officers  who  constitute  the 
heads  of  the  ejcecutlve  deportments  of  the 
state.  Had  that  definition  of  state  officers 
been  left  by  the  decision  thus  broadly  stated, 
it  would  obviously  include  the  insurance 
commissioner.  He  constitutes  the  head  of 
the  insurance  department,  and  is  elected  as 
are  other  heads  of  executive  .departments. 
On  that  ground  the  case  herie  might  easily 
be  distinguished  from  the  case  cited.  That 
case  determined  that  a  member  of  the  board 
of  regents  of  the  agricultural  college  Is  not 
such  a  state  officer  as  by  the  Constitution  Is 
made  subject  to  the  original  Jurisdiction  of 
the  Supreme  Court  In  mandamus.  [1]  That 
decision,  however,  by  construction  further 
contracts  the  meaning  of  the  term  "state  of- 
ficers," as  used  in  section  4,  art.  4,  of  the 
Constitution  which  confers  upon  tills  court 
original  Jurisdiction  ta  mandamus,  until  It 
is  made  to  include  only  those  heads  of  ex- 
ecutive departm'ents  recognized  eo  nomine  as 
executive  officers  In  article  3  of  the  Con- 
stitution. On  mature  consideration  we  now 
bold  that  construction  too  narrow.  In  State 
V.  Womack,  4  Wash.  19,  29  Pac.  939,  this 
court  held  that  article  3  of  the  Constitution 
does  not  undertake  to  limit  the  executive  of- 
ficers of  the  state  to  those  enumerated  there- 
in, but  that  the  object  of  the  framers  of 
the  Constitution  was  "to  classify  the  execu- 
tive departments  of  the  state  rather  than  to 
exclusively  establish  its  executive  officers." 
The  reasons  for  that  holding  as  set  forth  in 
the  last-moitloned  opinion  seem  to  ns  unan- 
swerable. That  holding  renders  untenable 
the  ground  upon  which  the  decision  in  State 
ex  rel.  Steams  v.  Smith,  supra,  is  made  to 
rest.  If  article  3  of  the  Constitution  does 
not  limit  state  officers  to  those  therein 
enumerated,  then  there  Is  no  good  reason 
why  section  4  of  article  4,  which  confers 
original  Jurisdiction  In  mandamus  "as  to  all 
state  officers,"  should  foe  so  limited.  We  are 
Impelled  to  the  conclusion  that  the  insur- 
ance commissioner  is  such  a'  state  officer  as, 
within  the  meaning  of  the  Constitution,  is 
subject  to  the  Jurisdiction  of  this  court  in 
original  proceedings  for  mandamus.  This 
court  actually  entertained  that  Jurisdiction 
In  the  recent  case  of  State  ex  rel.  Cowles  v. 
Schively,  63  Wash.  103,  114  Pac.  901,  though 
the  question  here  presented  seems  not  to 
have  been  raised.  The  demnrrer  is  over- 
ruled. 

[21  On  the  merits,  it  appears  that  the  re- 
lator was  incorporated  under  the  laws  of  the 
state  of  Washington  on  February  4,  1907, 
with  a  capital  stock  of  $250,000.  It  is  em- 
powered by  its  articles  of  bicorporation  to 


make  fire,  plate  glass,  and  various  other 
kinds  of  insurance.  At  the  time  of  the  en- 
actment of  chapter  49.  Laws  of  1911,  defined 
in  the  act  Itself  as  "The  Insurance  Code," 
the  relator  was  licensed  to  make  both  fire 
and  plate  glass  Insurance,  and  was  not  writ- 
ing any  other  kind.  Before  the  enactment 
of  the  Insurance  Code  no  restrictions  other 
than  those  imposed  by  their  articles  of  In- 
corporation were  placed  on  stock  insurance 
companies  prohibiting  them  from  writing 
whatever  different  kinds  or  classes  of  insur- 
ance they  might  elect.  The  act  of  1911  Is  a 
complete  insurance  code.  It  covers  the  en- 
tire subject  of  Insurance.  It  expressly  su- 
persedes and  repeals  all  prior  acts  on  the 
subject.  Section  238  of  the  Code  declares: 
"This  act  may  be  referred  to  and  shall  be 
known  as  'The  Insurance  Code'  and  shall 
supersede  all  prior  acts  on  the  subject  of 
the  organization  and  government  of  insur- 
ance companies  and  Insurance  business,  and 
all  such  prior  act  are  hereby  repealed." 

The  respondent  contends  that  the  relator 
being  a  domestic  insurance  company  operat- 
ing under  former  Insurance  laws,  its  right  to 
continue  making  insurance  in  this  state  is 
now  governed  by  the  provisions  of  the  Insur- 
ance Code.  Section  20  of  the  Code  provides 
that:  "All  domestic  insurance  companies, 
now  or  hereafter  formed  under  the  laws  of 
this  state,  and  every  Insurance  agent,  so- 
licitor, broker,  surveyor,  or  adjuster,  doing 
business  in  this  state,  and  all  Insurance 
business  transacted  in  whole  or  in  part  with- 
in or  outside  of  this  state,  the  subject-mat- 
ter of  which  Insurance  is  located  wholly  or 
in  part  in  this  state,  and  any  marine  insur- 
ance made,  effected,  or  placed  by  any  com- 
pany through  any  agent  or  broker  in  this 
state,  unless  otherwise  provided,  shall  be 
subject  to  and  be  governed  by  this  act ;  and 
the  records  of  each  insurance  company, 
agent,  solicitor,  broker,  surveyor  or  adjuster 
doing  business  in  this  state  shall  be  subject 
to  the  inspection  and  examination  of  the 
commissioner,  his  deputy  or  examiner." 
This  section  clearly  subjects  the  relator  to 
the  restrictions  of  the  Insurance  Code  unlei^s 
there  can  be  found  in  the  act  some  excep- 
tion In  Its  favor  either  expressed  or  implied. 
Among  these  restrictions  domestic  insurance 
companies  writing  fire  insurance  are  pro- 
hibited by  the  Code  from  making  plate  glass 
insurance.  An  analysis  of  the  pertinent 
parts  of  the  Code  makes  this  plain.  Section 
83  classifies  the  various  kinds  of  insurance. 
Fire  insurance  is  included  In  class  1.  Plate 
glass  Insurance  is  separately  classified  as 
class  7.  Section  84  provides  that:  "Any  In- 
surance company  having  the  required  amount 
of  capital,  or  assets,  wbea  permitted  by  its 
articles  of  Incorporation  or  charter,  may  be 
authorized  and  licensed  by  the  commissioner 
to  make  insurance  in  this  state  under  one  or 
more  of  the  classes  prescribed  in  the  several 
paragraphs  in  sectiou  eighty-three  of  this 
act,  as  follows:   (1)  Fire  and  Inland  Marine 
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Companles^Qualifications.  No  stock  Insur- 
ance company  sball  make  Insurance  In  tbis 
state  under  class  one  of  section  eighty-three 
of  this  act,  without  having  capital  stock  of 
at  least  two  hundred  thousand  dollars,  of 
which  not  less  than  one-half  must  be  paid 
in  in  cash  or  like  securities  authorized  by  this 
ACt,  and  the  remainder,  in  cash  or  like  se- 
curities, paid  within  one  year  after  the  com- 
pany is  lncori)orated,  and  .a  surplus  of  not 
less  than  fifty  thousand  dollars,  nor  shall 
such  company  make  insurance  in  this  state, 
in  any  other  of  said  classes  of  insurance 
specified  in  said  section,  except  in  classes 
two  and  thirteen;,  and  Is  not  to  make  in- 
surance in  class  two  without  having  addi- 
tional capital  of  at  least  one  hundred  thou- 
sand dollars,  and  is  not  to  make  insurance  in 
class  thirteen  in  addition  to  class  one  with- 
out having  additional  capital  of  at  least  fifty 
thousand  dollars;  or  in  addition  to  classes 
one  and  two  without  having  e  capital  stock 
of  at  least  three  fiundred  and  fifty  thousand 
dollars."  By  section  83,  class  2  is  marine 
insurance,  and  class  13  is  team  and  vehicle 
Insurance.  It  is  thus  made  plain  that  a 
stock  insurance  company  having  the  required 
amount  of  capital  stock  and  surplus  paid 
in,  making  insurance  In  class  1  (fire  Insur- 
ance), Is  limited  to  Just  two  other  kinds  of 
Insurance,  viz.,  class  2,  marine  insurance, 
and  class  13,  team  and  vehicle  Insurance, 
And  can  make  no  other  kind  or  class.  The 
requirements  of  the  Code  with  reference  to 
stock  insurance  companies  making  plate 
glass  insurance  ere  found  In  paragraph  7  of 
section  84,  which  is  as  follows:  "(7)  Other 
Companies — Requirements.  No  stock  insur- 
ance company  shall  make  Insurance  in  this 
state  in  either  of  the  following  classes  speci- 
fied in  section  eighty-three:  Four,  seven, 
(plate  glass]  eight,  nine,  ten,  eleven,  thirteen 
and  fourteen,  without  having  a  capital  stock 
of  at  least  one  hundred  thousand  dollars  ful- 
ly paid  nor  shall  such  company  make  in- 
surance in  more  than  one  of  said  classes  un- 
less It  shall  have  additional  capital  of  not 
less  than  fifty  thousand  dollars:  Provided, 
however,  that  the  requirement  of  a  surplus 
as  provided  in  this  section  shall  only  apply 
to  domestic  insurance  companies  organizing 
and  commencing  to  transact  the  business  of 
making  insurance  and  that  such  company 
may  use  such  surplus  in  establishing  the 
company  in  business  without  impairment  of 
the  company."  G?hat  the  Insurance  Code  by 
the  sections  above  quoted  and  referred  to 
prohibits  any  stock  Insurance  company  mak- 
ing fire  Insurance  from  making  plate  glass 
insurance  seems  too  plain  for  argument 

[3]  It  Is  urged,  however,  that,  notwith- 
standing this  plain  Intention,  the  relator  is 
exempted  from  the  operation  of  the  Code  in 
this  particular  by  section  79,  reading  as  fol- 
lows: "Every  domestic  insurance  company 
previously  organized,  and  licensed  to  trans- 
act Insurance  business  in  this  state  at  the 
time  this  act  goes  into  efCect,  is  hereby  rec- 


^ognized  as  an  existing  company,  and  sball 
have  the  right  to  continue  sucb  business  un- 
der the  provisions  of  this  act:  Provided, 
that  any  such  company  whose  capital  does 
not  meet  the  requirements  of  this  act  shall 
have  two  years  from  the  first  day  of  Janu- 
ary, nineteen  hundred  and  twelve,  in  which 
to  conform  to  the  requirements  of  tbis  act 
relating  thereto :  Provided  further,  that  any 
such  company  whose  charter  or  articles  of 
incorporation  permit  it  to  make  life,  acci- 
dent, health  and  liability  insurance,  and 
shall  have  been  licensed  to  transact  such 
business  in  tbis  state  prior  to  the  Ist  day 
of  February,  Idll,  having  a  capital  of  not 
less  than  three  hundred  and  fifty  thousand 
dollars,  shall  be  permitted  to  continue  to 
transact  such  kind  of  business  under  the  pro- 
visions of  this  act."  This  section,  exclusive 
of  the  last  proviso,  does  no  more  than  pre- 
serve to  domestic  insurance  companies  the 
power  to  continue  in  business  "under  ibe 
provisions  of  this  act"  pending  a  time  which 
the  Legislature  deemed  adequate  to  enable 
them  to  make  their  capital,  surplus,  etc., 
conform  to  the  act.  The  grace  of  this  sec- 
tion goes  no  further.  It  accords  no  rights 
as  to  writing  different  classes  of  insurance 
except  those  accorded  under  the  general  pro- 
visions of  the  act  Itself,  other  than  those 
found  in  the  last  proviso.  The  contention 
that  the  Legislature  intended  to  permit  all 
ddmestlc  corporations  which  had  been  pre- 
viously organized  and  licensed  to  do  busi- 
ness to  continue  writing  every  class  of  in- 
surance, any  provisions  of  the  new  Insur- 
ance Code  to  the  contrary  notwitbstandlng; 
finds  no  reasonable  support  In  this  section, 
when  it  is  read  in  connection  with  sections 
20  and  238,  hereinbefore  quoted.  The  first 
sentence  of  section  79  which  reads,  "Every 
domestic  insurance  company  previously  or- 
ganized and  licensed  to  transact  business  in 
this  state  at  the  time  this  act  goes  into  ef- 
fect, is  hereby  recognized  as  an  existing  com- 
pany, and  shall  have  the  right  to  continue 
such  business  under  the  provisions  of  this 
act,"  when  viewed  in  the  light  of  section  20, 
which  reads,  "All  domestic  Insurance  com- 
panles  now  or  hereafter  formed  under  the 
laws  of  this  state  »  »  •  shall  be  subject 
to  and  be  governed  by  this  act,"  makes  the 
phrase  "under  the  provisions  of  this  act,"  a 
limitation,  and  not  a  grant  of  powers  as  ap- 
plied to  all  domestic  insurance  companies 
"now  or  hereafter  formed";  that  is  to  say, 
whether  doing  business  in  this  state  at  the 
time  the  Insurance  Code  came  into  effect  or 
formed  thereafter.  It  is  thus  manifest  that 
the  phrase  which  we  have  italicized  should 
be  construed  as  if  it  read  "under  and  sub- 
ject to  the  provisions  of  tliis  act"  Since  the 
Insurance  Code  (section  238)  supersedes  all 
prior  acts  on  the  subject  of  the  organization 
and  government  of  insurance  companies  and 
Insurance  business,  and  repeals  all  prior  acts 
on  that  subject,  the  relator  and  other  com- 
panies similarly  situated,  it  its  contention 
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be  Indulged,  would  be  permitted  to  transact 
buBlnesB  subject  to  no  statutory  restraints 
whatever.  There  seems  to  be  no  middle 
ground.  The  relator  either  Is  subject  to  the 
provisions  of  the  Insurance  Code  or  Is  sub- 
ject to  no  statute ;  all  prior  acts  having  been 
repealed  without  reservation.  The  only  ex- 
ceptions to  the  general  provisions  of  the  In- 
surance Code  which  save  any  rights  to  or 
confer  any  privileges  apon  domestic  Insur- 
ance companies  which  were  doing  an  Insur- 
ance business  prior  to  the  enactment  of  the 
Code  are  found  In  sections  79  and  19..  The 
first  proviso  in  section  79  merely  accords  to 
such  companies  a  period  of  two  years  from 
January  1,  1912,  In  which  to  conform  Its 
capital  to  the  .requirements  of  the  Code.  To 
illustrate:  Paragraph  1,  |  84,  prohibits  a 
stock  fire  insurance  company  from  making 
fire  insurance  without  having  a  capital  stock 
of  at  least  $200,000  of  which  not  less  than 
one-half  must  be  paid  in  cash  or  securities 
authorized  by  the  act,  and  a  surplus  of  not 
less  than  $50,000.  The  first  proviso  of  sec- 
tion 70  gives  to  the  relator,  a  fire  insurance 
company,  the  two  years'  grace  In  which  to 
conform  Its  capital  and  surplus  to  these  re- 
quirements. Again,  by  the  provisions  of  the 
Code,  a  company  making  life  Insurance  may 
also  make  accident  and  health,  but  not  lia- 
bility. Insurance.  Paragraph  3,  {  84.  The 
second  proviso  of  section  79  is  as  follows: 
"Provided,  further,  that  any  such  company 
whose  charter  or  articles  of  incorporation 
permit  it  to  make  life,  accident,  health,  and 
liability  Insurance  and  shaU  have  been  li- 
censed to  transact  such  business  In  this  state 
prior  to  the  Ist  day  of  February,  1911,  hav- 
ing a  capital  of  not  less  than  $350,000,  shall 
be  permitted  to  continue  to  transact  such 
kind  of  business  under  the  provisions  of  this 
act."  This  is  the  only  instance  in  the  Insur- 
ance Code  where  a  domestic  company  organ- 
ized and  licensed  to  transact  business  prior 
to  the  enactment  of  the  Insurance  Code  is 
permitted  to  continue  making  classes  of  in- 
surance prohibited  to  the  same  company  by 
the  general  terms  of  the  Code.  If  the  Leg- 
islature had  Intended  that  domestic  insur- 
ance companies  licensed  to  make  fire  and 
plate  glass  insurance  prior  to  the  enactment 
of  the  Code  were  to  be  permitted  to  continue 
writing  both  classes  under  the  Code,  it  would 
have  so  provided  by  a  specific  exception,  as 
it  did  in  the  case  of  prior  licensed  domestic 
companies  making  life  and  liability  insur- 
ance. The  specific  exception  in  favor  of  life 
insurance  companies  is  a  plain  implication 
against  any  intention  to  make  any  other  ex- 
ception not  so  expressed.  The  only  other 
express  exception  from  the  limitations  of  the 
Insurance  Code  Is  that  made  by  section  19 
in  favor  of  companies  authorized  to  write 
underwriters'  policies  prior  to  January  1, 
1911. 

The  relator  argues  that  there  is  no  better 
reason  for  making  the  above  express  excep- 


tions than  for  making  the  exception  claimed 
in  its  favor.  This  is  an  argument  wbicb 
might  have  persuasive  force  as  addressed 
to  the  Legislature,  but .  cannot  weigh  with 
the  courts.  Whether  any  exception  should 
be  made,  and,  if  so,  what  exceptkm,.  was 
purely  a  matter  of  legislative  discretion. 
That  is  a  province  which  we  cannot  Invade. 
Since  the  Legislature  has  failed  in  express- 
terms  to  except  companies  such  as  the  re~ 
lator  from  the  restrictions  of  the  Insurance 
Code,  and  since  we  are  unable  to  find  any 
reasonable  ground  for  an  implied  exception 
in  the  relator's  favor,  we  must  hold  that  the 
relator  is  subject  to  all  of  the  restrictions 
of  that  Code,  and  is  not  entitled  to  a  license 
to  write  plate  glass  insurance  in  addition  ta 
fire  insurance. 
The  writ  is  denied. 

DUNBAR,  C.  J.,  and  FULLERTON,  MOR- 
RIS, and  MOUNT,  JJ.,  concur. 

(86  Kaa.  «3S> 
RATLIFF  V.  UNION  PAC.  R.  CO. 
{Supreme  Court  of  Kansas.     April  6,  1912. > 

(Syllalus  ly  the  Court.) 

1.  Railroads  (|  448*) —Operation  — Inju- 
BiES  TO  Animals— Actions— Findings  In- 
consistent WITH  Vebdict. 

In  an  action  against  a  railroad  company 
for  the  death  of  cattle,  the  claim  of  liability 
being  based  upon  a  detective  cattle  guard,  a 
finding  that  a  proper  cattle  guard  would  not 
have  prevented  the  cattle  from  getting  on  the 
track  is  inconsistent  with  a  verdict  for  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1651;  Dec.  Dig.  f  448.*] 

2.  Appeai.  and  Erbob  (§  1178*)— Disposi- 
tion OF  Cause— Rbvebsai^-Necessitt  fob 
New  Tbiai,. 

Under  the  provision  of  the  present  Code 
that  the  Supreme  Court  on  appeal  may  direct 
Buch  judgment  as  justice  requires,  without  re- 
gard to  irregularities  in  the  proceedings  of 
the  trial  court,  a  new  trial  may  be  ordered 
upon  the  reversal  of  a  judgment  because  of 
inconsistency  between  the  verdict  and  the  spe- 
cial findings,  although  no  motion  for  one  was 
filed,  where  it  is  evident  that,  if  the  trial 
court  had  taken  this  court's  view  of  the  mean- 
ing of  the  findings,  a  new  trial  would  have  been 
asked  and  granted. 

lEJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  4604-4620;  Dec.  Dig.  f 
1178.*] 

Appeal  from  District  Court,  Riley  County. 

Action  by  W.  F.  RatUff  against  the  Union 
Pacific  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

R.  W.  Blair,  B.  W.  Scandrett,  and  C.  A. 
Magaw,  all  of  Topeka,  for  appellant.  John 
E.  Hessin  and  John  O.  Hessin,  both  of  Man- 
hattan, for  appellee. 

MASON,  J.  [1]  W.  F.  Ratliff  recovered 
a  Judgmeht  against  the  Union  Pacific  Rail- 
road  Company  on  account  of  cattle  killed 
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by  one  of  Its  engines,,  and  tbe  defendant  ap- 
peals. The  claim  of  liability  was  based  up- 
on the  defective  construction  of  a  cattle 
guard  over  which  tbe  animals  were  found  to 
have  gone  upon  the  track  from  the  highway. 
The  jury  found  spedflcally  that  the  cattle 
guard  was  not  a  proper  one;  that  It  was 
Insufficient  in  every  respect  In  which  it 
differed  from  the  cattle  guards  used  by  an- 
other company.  But  they  also  returned  a 
negative  answer  to  the  question,  "Is  there 
any  cattle  guard  shown  by  the  evidence  that 
would  have  prevented  plaintiff's  cattle  from 
going  upon  the  defendant's  right  of  way?" 
The  defendant  filed  no  motion  for  a  new 
trial,  but  asked  judgment  upon  the  special 
findings. 

In  order  for  the  plaintiff  to  recover,  it 
was  necessary  tor  him  to  establish,  not  only 
that  the  cattle  guard  was  insufficient,  but 
that  the  cattle  were  killed  hecause  of  its  in- 
sufficiency. If  the  best  possible  cattle  guard 
would  not  have  kept  the  cuttle  from  getting 
upon  the  right  of  way,  then  there  was  no 
connection  between  the  defective  guard  and 
the  death  of  the  cattle.  The  answer  to  the 
question  quoted  says  explicitly  that  such  was 
the  case.  Therefore  there  is  an  evident  con- 
flict between  the  general  verdict  and  the 
special  findings.  Manifestly  the  trial  court 
believed  that  what  the  Jury  meant  was,  not 
that  these  particular  cattle  would  have  got 
upon  the  track  in  spite  of  any  cattle  guard 
that  could  have  been  bi)ilt,  but  that  no  cat- 
tle guard  shown  by  the  evidence  would  have 
made  it  Impossible  for  the  cattle  to  get  upon 
the  right  of  way;  that  Is,  would  have  abso- 
lutely prevented  any  cattle  from  crossing  it, 
under  any  circumstances.  The  probability 
that  tbe  Jury  actually  meant  this  Is  Increas- 
ed by  the  fact  that  there  was  evidence  that. 
While  the  guards  in  use  elsewhere  would  turn 
cattle  more  effectively  than  those  of  the  de- 
fendant, they  were  not  an  absolute  protection. 
Moreover,  the  jury  found  that  the  plaintiff's 
cattle  were  not  more  than  ordinarily  breachy. 
The  special  findings  must  be  given  a  con- 
struction consistent  with  the  general  ver- 
dict if  that  is  reasonably  possible.  Ahlstrom 
V.  Kansas  Milling  Co.,  85  Kan.  548,  118  Pae. 
57.  Here,  however,  the  language  of  the  find- 
ing In  question  seems  too  explicit  to  admit  of 
the  construction  which  the  court  obviously 
gave  it. 

[2]  Nevertheless  we  do  not  think  a  Judg- 
ment should  have  been  rendered  for  the  de- 
fendant. The  trial  court  was  clearly  of  the 
opinion  that  the  Jury  did  not  Intend  the 
literal  Import  of  their  words — that  they  were 
under  a  misapprehension  as  to  the  meaning 
of  the  question.  In  that  situation  a  Judg- 
ment for  the  defendant  upon  the  finding 
would  not  work  substantial  justice.  Except 
for  the  belief  of  the  trial  court,  which  this 
court  is  unable  to  share,  that  the  finding 
could  be  so  construed  as  to  be  consistent  with 
the  general  verdict,  a  motion  for  a  new  trial 


would  undoubtedly  have  been  filed  and  sus- 
tained. The  powers  of  the  Supreme  Court 
in  disposing  of  cases  on  appeal  have  been 
broadened  since  Railway  Co.  y.  Osbuzn,  79 
Kan.  348,  100  Pac.  473,  was  decided.  The 
present  Code  provides- that:  "In  any  case 
pending  before  it  the  (Supreme)  Court  shall 
render  such  final  Judgment  as  It  seems  that 
Justice  requires,  or  direct  such  Judgment  to 
be  rendered  by  the  court  from  which  the  ap- 
peal was  taken,'  without  regard  to  technical 
errors  and  irregularities  In  the  proceedings 
of  the.  trial  court"  Code  Civ.  Proc.  |  581 
(Gen.  St  1909,  $  6176).  Although  this  provi- 
sion has  especial  reference  to  the  ordering  of 
such  a  final  Judgment  as  shall  end  the  liti- 
gation, we  do  not  think  it  was  intended  to 
have  no  other  application.  Its  purpose  seems 
to  be  to  enlarge  the  authority  of  the  appel- 
late court  so  that  tn  reversing  a  Judgment  it 
may  direct  such  course  to  be  taken  by  the 
trial  court- as  shall  do  Justice  between  the 
parties.  This  case  appears  to  be  one  where 
that  power  should  be  exercised  by  ordering  a 
new  trial.  The  following  cases,  while  not 
directly  in  point,  have  some  tendency  to  sup- 
port this  practice.  Buchanan  v.'  Milligan, 
108  Ind.  433,  9  N.  E.  385;  (Jordon  v.  Rail- 
road, 163  Mo.  App.  555,  134  S.  W.  26;  Allen 
v.  Clopton  Realty  Co.  (Tex.  Civ.  App.)  135  S. 
W.  242. 

Tbe  judgment  is  therefore  reversed,  and  a 
new  trial  ordered.  All  the  Justices  concur- 
ring. 


(86  Kan.  890) 
WEST  v.  CUDAHT  PACKING  CO. 
(Supreme  Court  of  Kansas.     AprU  6,  1912.) 

(Syllahut  iy  the  Court.) 

1.  Mastgb  and  Servant  (8  107*) — ^InjuiUBS 
TO  Servant— Place  to  Work. 

The  duty  of  an  employer  to  provide  a 
safe  place  for  his  employ^  to  work  does  not 
extend  to  a  place  made  dangerous  by  tbe  very 
work  being  done.  This  principle  applies  to 
repairs  or  improvements  which,  in  their  ordi- 
nary progress,  lead  to  dangers  readily  to  be 
foreseen  and  appreciated  by  the  workmen. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S§  178,  179,  199-202,  212, 
254,  255;    Dec  Dig.  $  107.*] 

2.  Master   and   Servant    (|   97*) — IsTowxa 
TO  Sebv/lnt— Pboximatb  Cause— Accident. 

A  personal  injury  to  a  carpenter  engaged 
-with  others  in  making  repairs  and  improve- 
ments in  stock  pens,  caused  by  stumbling  over 
a  nail  left  protruding  from  a  joist  in  remoT. 
ing  the  old  flooring,  is  hdd,  in  the  circumstanc- 
es stated  in  the  opinion,  to  be  a  mere  accident 
for  which  the  employer  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  163;    Dec.  Dig.  §  97.*] 

Appeal  from  District  Court  Wyandotte 
County. 

Action  by  W.  S.  West  against  the  Cudahy 
Packing  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 
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C.  Angertne,  J.  K.  Cub!)i8on,  and  Wm.  O. 
Holt,  all  of  Kansas  City,  for  appellant.  A. 
W.  Little  and  W.  H.  McCamlsb,  both  of  Kan- 
sas Clt7,  for  appellee. 

BENSON,  J.  Tbe  appellee,  a  carpenter, 
was  Injured  while  working  .with  other  em- 
ployes In  repairing  stock  pens.  His  testimo- 
ny tends  to  prove  that  each  stock  pen  was 
about  16  by  18  feet  in  area  and  7  feet  high. 
They  were  constructed  In  rows,  composed  of 
three  tiers,  one  above  another.  The  appel- 
lee went  to  work  on  the  day  of  the  Injury  on 
the  third  tier  and  helped  to  remove  some 
flooring  there.  At  4  o'clock  in  the  afternoon, 
he  was  sent  to  a  pen  on  tbe  next  floor  below, 
where  a  gang  of  men  were  tearing  up  the 
flooring,  which  they  had  removed  from  a 
space  about  12  feet  wide  in  that  pen.  As  di- 
rected, he  sawed  off  some  of  the  Joists  from 
which  the  floor  boards  had  been  remdved  to 
make  room  for  concrete  forms  to  be  used  in 
making  supports  for  new  concrete  floors. 
This  done,  with  saw  in  hand,  he  started  to 
walk  across  the  Joists  to  repeat  the  opera- 
tion in  a  place  beyond,  stepping  upon  the 
Joists,  which  were  2  inches  in  thickness.  Aft- 
er taking  about  three  steps,  he  stumbled 
against  a  nail  left  standing  in  the  top  of  a 
Joist  by  the  removal  of  the  floor.  He  fell 
forward,  and  his  hand  struck  against  anoth- 
er protruding  nail,  causing  the  injury.  At 
this  time,  the  men  engaged  In  tearing  up  the 
floor  were  two  pens  in  advance  of  the  appel- 
lee. The  pens  were  separated  by  partitions 
4  feet  high,  starting  a  little  above  the  floor. 
The  appellee  knew  that  in  tearing  up  an  old 
floor  nails  would  be  left  standing  in  the 
Joists ;  the  number  depending  on  the  sound- 
ness of  the  material  removed.  He  had  ob- 
served this  result  in  his  experience  in  simi- 
lar work,  and  he  saw  nails  In  tbe  exposed 
Joists  in  the  floor  al>ove,  where  he  bad  work- 
ed that  morning.  When  he  started  to  walk 
over  the  Joists,  the  foreman,  with  an  oath, 
ordered  him  to  hurry  up,  and  this  made  him 
nervous.  Tte  brick  wall  of  a  building  east 
of  the  pais,  and  about  25  feet  from  tbe  place 
of  the  injury,  somewhat  obscured  the  light; 
and,  while  he  could  see  the  nails  when  stoop- 
ing and  using  tbe  saw,  he  did  not  see  them 
when  standing  up,  as  tliey  were  rusty,  and 
there  was  flith  about  them. 

He  testified,  "I  don't  believe  any  man 
could  see  them  Just  walking  around  there," 
and  answered  questions  as  follows:  "Q.  In 
your  work  as  a  carpenter,  you  are  not  used 
to  looking  for  such  things?  A.  Oh,  yes,  sir. 
Q.  Ton  are?  A.  Yes,  sir.  Q.  Don't  you  go 
over  a  building  without  looking  for  such 
things  frequently,  and  haven't  you  done  it  in 
dozens  of  cases?  A.  We  always  look  for  our 
way  as  anybody  else.  Q.  And  that  is  the 
way  you  liave  done — ^that  way  every  carpen- 
ter does?  A.  I  try  to  be  as  careful  as  I  can. 
Q.  But,  notwithstanding  you  care,  yon  are 
apt  to  be  injured  at  some  time?  A.  Xes,  sir ; 
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sure.  •  •  •  Q.  When  you  cut  out  those 
Joist,  did  you  find  any  nails  sticking  in  those 
Joist?  A.  Yes,  sir.  •  •  •  Q.  So  that  you 
did  find  some  nails  in  those  Joist,  did  you, 
before  yon  were  hurt?  A.  Yes,  sir;  they 
were  all  around  it.  Q.  You  knew  they  were 
all  around  it  too,  didn't  you?  A.  Where 
I  found  them,  I  knew  it;  yes,  wherever  we 
could  see." 

The  day  was  clear;  and,  while  the  nearby 
buildings  obstructed  the  light  to  some  extent, 
It  is  apparent  that  it  was  sufficient  for  ordi- 
nary work,  if  done  with  reasonable  care. 
The  language  of  the  foreman  cannot  be  com- 
mended, and  was  offenslvci  but  it  cannot  be 
Judicially  declared  that  tbe  appellant  was  re- 
sponsible for  negligence  for  retaining  him  in 
service;  that  being  one  of  tbe  grounds  of 
negligence  specified  In  the  petition.  Nervous- 
ness resulting  from  the  unbecoming  language 
of  the  foreman  can  hardly  excuse  tbe  failure 
of  a  man  of  experience,  and  in  the  full  enjoy- 
ment of  his  faculties,  from  using  due  care. 
The  presence  of  standing  nans,  If  not  noticed 
at  the  moment  of  the  accldoit,  was  well 
known,  and  collision  with  them  in  walking 
upon  tbe  Joists  ought  to  liave  been  anticipat- 
ed. There  was  nothing  in  the  condition  of 
the  place  that  would  make  the  owner  liable 
to  an  employe,  working  In  such  surround- 
ings, with  the  knowledge  of  the  situation 
possessed  by  the  appellee. 

[1]  The  duty  of  a  master  to  provide  a  safe 
place  for  his  servant  to  work  does  not  ex- 
tend to  a  place  made  dangerous  by  the  very 
work  being  done.  This  exception  manifestly 
applies  In  case  of  repairs  or  Improvements 
which,  In  their  ordinary  progress,  lead  to 
dangers  readily  to  be  foreseen  and  appreci- 
ated by  the  workmen.  Ballard  &  Ballard  Co. 
V.  life's  Adm'r,  131  Ky.  412,  115  S.  W.  732; 
note  in  19  L.  R.  A.  (N.  S.)  340. 

[2]  It  Is  urged  that  this  principle  should 
not  be  applied  here,  because  tbe  work  of 
tearing  up  the  floor  at  that  point  was  not  in 
Immediate  progress  when  the  accident  occur- 
red, the  men  having  done  that  work  in  that 
particular  spot  and  moved  on,  perhaps,  30 
feet  further;  but  this  is  too  narrow  a  view 
of  the  situation.  The  general  work  of  remov- 
ing flooring  was  continued,  and  was  followed 
by  the  appellee  and  others,  cutting  and  re- 
moving the  Joists.  The  work  of  tearing  np 
the  floor  in  that  particular  space  was  as  well 
known  to  appellee  as  though  he  bad  actually 
seen  it  in  progress.  The  consequent  expos- 
ure of  protruding  nails  was  also  well  knovm 
as  a  usual  and  necessary  consequence  of  such 
work,  as  shown  by  the  plalntltTs  testimony. 
Tills  court  will  not  extend  the  doctrine  of  as- 
sumed risks,  now  being  restricted  by  the 
trend  of  Judicial  decisions  in  view  of  chang- 
ing conditions  and  resulting  dangers ;  but  in 
this  case  it  only  appears  that  a  common  line 
of  employment,  in  ordinary  conditions,  has  re- 
sulted In  a  mere  accident  for  which  the  law 
affords  no  indemnity.    A  demurrer  to  the  evi- 
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dence  was  Interposed,  and  should  have  been 
sustained.  Tbe  evidence  of  the  appellant  did 
not  help  tbe  appellee's  case. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  sustain  the  de- 
murrer.   All  tbe  Justices  concurring. 


(8«  Kan.   903) 

NORTH  ELECTRIC  CO.  v.  BROWN. 

(Supreme  Court  of  E^nsas.    April  6,  1912.) 

Afpeai.  and  Ebrob   (I  1004*)— Disposition 

OP  CAUSB!— Revkbsai.. 

In.  a  suit  on  an  account  for  $264,  where 
defendant  admitted  the  correctness  of  the  ac- 
count, but  claimed  a  balance  of  $118  for  dam- 
ages from  plaintiff's  breach  of  a  contract  to 
sell  him  a  quantity  of  copper  wire  for  a  given 
sum,  for  which  he  was  obliged  to  pay  $3s2  in 
excess  of  the  agreed  sum,  a  judgment  for  $1.18 
for  defendant  will  be  reversed  on  plaintiff's 
appeal,  wbere  unsupported  by  evidence  author- 
izing a  recovery  for  such  an  amount  of  dam- 
ages by  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  3944-3947;  Dec.  Dig.  { 
1004.*] 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  the  North  Electric  Company 
against  O.  L.  Brown,  doing  business  under 
the  name  of  the  Union  Electric  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

R.  H.  Seeds,  of  Abilene,  for  appellant. 
Eurd  &  Hurd,  of  Abilene,  for  appellee. 

^  PER  CURIAM.  The  North  Electric  Com- 
pany sued  C.  L.  Brown  upon  an  account  for 
$263.82.  The  defendant  admitted  the  cor- 
rectness of  the  account,  but  claimed  a  bal- 
ance of  $118.68  in  his  favor  by  reason  of 
damages  be  had  sustained  from  the  breach 
of  a  contract  to  sell  him  a  quantity  of  copper 
wire  for  $26,052.50,  for  which  he  was  con- 
sequently obliged  to  pay  $382.60  in  excess  of 
that  amount.  Tbe  defendant  recovered  a 
Judgment  for  $1.18,  and  the  plaintiff  appeals. 
A  motion  was  filed  to  malce  the  answer 
more  definite  by  stating  whether  the  con- 
tract for  the  purchase  of  the  wire  was-  in 
writing,  and,  if  so,  by  setting  out  a  copy,  and 
by  stating  when  and  from  whom  the  wire 
was  finally  purchased.  On  May  20,  1909, 
this  motion  was  sustained,  and  the  answer 
was  ordered  to  be  amended  in  accordance 
with  the  motion.  On  June  12,  1909,  an 
amended  answer  was  filed,  containing  a  new 
averment  to  the  effect  that  the  plaintiff's  con- 
tract for  the  sale  of  the  wire  was  made 
through  one  D.  E3.  Whipple,  and  that  he  had 
authority  for  that  purpose.  On  July  20, 1909, 
the  plaintiff  filed  a  reply,  consisting  of  an  un- 
verified general  denial.  On  September  12, 
1910,  it  filed  a  motion  to  strllie  out  the  al- 
legation of  Whipple's  authority,  on  the 
ground  that  it  was  new  matter  foreign  to  the 
purpose  for  which  an  amendment  had  been 


ordered.  This  motion  was  overruled  on  tbe 
same  day,  and  the  plaintiff  then  asked  leave 
to  verify  his  reply,  so  as  to  deny,  under  oatb, 
the  aUegatlon  of  Whipple's  authority.  This 
permission  was  refused.  These  rulings 
against  the  plaintiff  are  complained  of.  We 
think  that,  where  the  specific  allegation  of 
the  authority  of  an  agent  had  remained  so 
long  unchallenged,  it  was  well  within  tbe 
discretion  of  the  court  to  refuse  to  allow  it 
to  l>e  put  in  issue. 

The  defendant  testified  that  be  made  an 
oral  contract  with  Whipple  for  the  purchase 
of  the  wire.  Whipple  testified  that  be  orally 
Accepted  tbe  order,  subject  to  the  approval 
of  the  head  office  of  his  company.  After  tbe 
conversation  to  which  these  witnesses  re- 
ferred, the  defendant  wrote  a  letter  of  con- 
firmation, in  which  elaborate  specifications 
were  set  out  The  defendant  maintained, 
and  the  plaintiff  denied,  that  these  specifica- 
tions were  implied,  by  trade  usage.  The  evi- 
dence seemed  to  make  titat  question  one  of 
f&ct  The  real  Issue  between  the  parties  was 
whether  the  oral  order  was  accepted  condi- 
tionally or  unconditionally.  The  points 
sought  to  be  made  as  to  tbe  details  of  speci- 
fication, delivery,  and  terms  of  payment  are 
not  Important,  if  there  was,  in  fact,  an  oral 
proposition  and  acceptance  sufficiently  spe- 
cific to  constitute  a  contract 

Another  part  of  the  proceedings  to  which 
objection  is  made  seems,  however,  to  require 
tbe  granting  of  a  new  trial.  The  plaintiff 
contends  that  under  tbe  evidence  either  the 
defendant  was  entitled  to  tbe  fuU  amotmt 
claimed,  or  he  was  not  entitled  to  anything 
at  all.  The  contention  appears  to  be  well 
founded.  The  Jury  at  first  returned  a  ver- 
dict for  the  defendant  tot  $286,  probably  in- 
tending that  as  the  amount  of  damages  to 
which  he  was  entitled,  overlooking  the  plain- 
tiff's account  on  which  the  action  was 
brought  There  seems  no  theory  of  the  evi- 
dence that  would  support  this  appraisement 
of  damages.  The  court  refused  to  receive 
this  verdict,  and  the  Jury,  upon  being  direct- 
ed to  deliberate  further,  reduced  the  amount 
by  approximately,  but  not  exactly,  the  plain- 
tiff's claim,  with  Interest  Were  it  not  for 
these  proceedings,  it  might  be  supposed  that 
tbe  final  verdict  of  $1.18  resulted  from  a 
misplacing  of  tbe  decimal  point  Tbe  prob- 
ability seems  to  be  that  the  Jury  reached  an 
agreement  to  find  for  the  defendant  by 
awarding  him  a  less  sum  than  the  evidence 
compelled,  if  be  was  to  recover  at  all.  While 
ordinarily  a  party  cannot  complain  that  a 
verdict  against  him  is  too  small,  a  verdict, 
not  supported  by  any  evidence,  and  suggest- 
ing that  it  was  reached  by  a  compromise 
among  the  Jurors,  should  not  be  allowed  to 
stand.  Bressler  v.  McVey,  82  Kan.  341,  lOS 
Pac.  97. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 
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(M  Kan.  tU) 

BAILET  et  aL  t.  KELLT.t 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

(ayUabMi  iy  th«  Court.) 

1.  liARDLOBD    AND    TKNANT    ({    168*)— NEOLI- 
OBNCX    OF   LaNDLOSO— INJUBT   TO   TENANT'S 

Servant. 

Where  a  nuisance  dangerous  to  life  is 
created  by  tiie  owner  on  liis  premises,  or 
througli  liis  cross  negligence  is  suffered  to  re- 
main there,  ne  cannot  by  leasing  the  property 
to  another  avoid  bis  own  liability  to  any  per- 
son who  is  rightfully  upon  the  premises,  and 
who,  without  fault,  is  ii^ured  by  resson  of 
such  nuisance:  and  this  liability  extends  to  a 
servant  of  the  tenant,  notwithstanding  the 
tenant,  by  reason  of  his  own  fault  or  neglect 
or  Icnowledge  of  the  danger,  could  not  have 
maintained  an  action  against  the  owner  for 
any  injury  suffered  by  himself. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Gent.  Dig.  {{  642,  643,  661,  662, 
680;    Dec.  Dig.  |  168.*] 

2.  Landlobd  and  Tenant  (i  169*)— Neou- 

OENCE    OF    LiANOLOBD — INJUBT    TO    SBBVANT 

OF  Tenant— Question  fob  Jubt. 

In  such  a  case,  it  is  for  the  jury  to  de- 
termine whether  or  not  the  owner  knew  of 
the  dangerous  condition  of  the  premises  at 
the  time  of  the  letting,  or  in  time  to  have 
•Iwted  the  nuisance  before  the  injury  oc- 
curred, or  should  have  known  it  by  Uie  exer- 
dse  of  ordinary  care. 

[ESd.  Note.— For  other  ca^es,  see  Landlord 
and  Tenant,  Cent  Dig.  U  644-646,  663-667, 
681-684;   Dec.  Dig.  f  168.*] 

Appeal  from  District  Conrt,  Cloud  County. 

Action  by  Milton  E.  Bailey  and  others 
against  John  Kelly.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Beversed. 

A.  L.  Wllmoth,  of  Concordia,  A.  M.  French, 
of  Wichita,  and  Park  B.  Pulsifer,  of  Con- 
cordia, for  appellants.  F.  W.  Sturges,  Sr., 
Theo.  Lalng,  and  F.  W.  Sturges,  all  of  Con- 
cordia, for  appellee. 

POSTER,  J.  On  October  4,  1909,  tbe 
daughter  of  tbe  plaintiffs,  a  girl  of  16  years, 
was  drowned  in  a  cistern  on  premises  l>e- 
longing  to  the  defendant  At  the  time  of 
the  accident  she  was  a  servant  in  tbe  em- 
ploy of  persons  who  occupied  the  premises 
as  tenants  of  tbe  defendant  Tbe  parents 
sued  the  owner  of  the  property  to  recover 
damages  upon  tbe  ground  that  be  was  neg- 
ligent in  permitting  tbe  cistern  to  be  and  to 
remain  with  a  dangerous  and  insecure  cov- 
ering. The  court  sustained  a  demurrer  to 
the  evidence,  and  the  plaintiffs  appeal. 

In  the  rear  of  tbe  premises  there  was  a 
large  shed  in  which  there  was  a  cistern  20 
feet  deep  and  8  feet  in  diameter.  The  wa- 
ter In  the  cistern  was  12  feet  deep.  The 
wooden  platform  over  tbe  cistern  was  raised 
a  few  inches  above  tbe  levd  of  tbe  ground; 
there  being  no  floor  In  the  shed.  Some  time 
prior  to  tbe  fall  of  1907,  an  opening  bad 
been  cut  in  tbe  platform.  Tbe  cover  to  the 
opening  consisted  of  a  window  sash  which 
was  about  two  feet  wide  and  two  feet,  eight 
inches  long,  from  which  tbe  glass  bad  been 
removed  and  upon  one  side  of  which  sheet 


iron  was  nailed.  Tbe  cover  was  but  little 
larger  than  tbe  opening,  and  there  was  no 
way  of  fastening  it  to  the  platform.  It  lay 
loosely  over  tbe  opening,  and  was  easily 
slipped  off  or  to  one  side.  Water  was  drawn 
from  The  cistern  by  lowering  a  budcet 
through  the  opening.  In  December,  1907, 
tbe  defendant  leased  the  premises  to  Wat- 
son for  the  purpose  of  being  used  as  a  restau- 
rant The  cover  of  tbe  cistern  remained  In 
the  same  condition  from  the  time  of  tbe  let- 
ting until  tbe  accident,  after  which  hinges 
and  clasps  were  put  on,  by  which  it  could  be 
fastened  in  place.  The  shed  in  the  rear  of 
the  restaurant  was  used  by  the  tenants  tor 
the  purpose  of  storing  supplies  and  for  do- 
ing laundry  work;  water  from  tbe  cistern 
being  used  for  laundry  purposes.  Tbe  plain- 
tiffs* daughter,  who  had  .been  in  the  employ 
of  the  tenant  about  four  weeks,  went  from 
tbe  kitchen  to  tbe  shed  to  get  supplies  for 
the  restaurant  In  doing  so  she  stepped  up- 
on tbe  insecure  cover,  which  tilted,  and 
threw  her  Into  the  cistern,  and  she  was 
drowned.  Tbe  trial  court  sustained  tbe  de- 
murrer on  tbe.  sole  ground  that  the  action 
could  not  be  maintained,  because  tbe  daugh- 
ter, if  she  had  survived,  could  not  have  re- 
covered from  the  landlord  for  injuries  re- 
ceived while  a  servant  of  tbe  tenant  caused 
by  tbe  defective  condition  of  the  premises 
or  the  failure  of  tbe  landlord  to  repair. 
From  tbe  evidence  it  appears  that  tbe  de- 
fendant purchased  the  property  in  January, 

1906.  Tbe  cistern  was  made  by  tbe  former 
owner  in  1895.  In  1907  a  tenant,  who  oc- 
cupied a  part  of  tbe  premises  and  who 'bad 
been  using  tbe  cistern  in  connection  with  a 
barber  shop,  pulled  up  tbe  pump,  and  aban- 
doned the  use  of  the  cistern.  He  left  tbe 
platform  as  It  had  been  up  to  that  time, 
with  a  small  opening  just  large  enough  for 
a  four-inch  pipe.  The  evidence  does  not 
show  who  caused  tbe  larger  opening  to  be 
made,  or  who  provided  tbe  defective  cover, 
but  the  platform,  the  opening,  and  the  cover 
were  in  tbe  same  condition  when  tbe  prem- 
ises were  leased  to   Watson  in  Decembo:, 

1907,  as  they  were  when  the  accident  occur- 
red. In  order  to  show  that  the  defendant 
knew  of  the  condition  of  tbe  dstem,  tbe 
tenant  Watson,  was  called  as  a  witness. 
He  testified  that  at  tbe  time  he  went  into 
possession  the  defendant  did  some  painting 
about  the  house,  and  was  there  when  the 
witness  was  using  the  cistern  to  get  water  to 
wash  the  floors  and  windows.  He  also  tes- 
tified that  he  examined  the  premises  him- 
self at  tbe  time  he  leased  the  place,  and  that 
from  about  the  time  he  took  possession  be 
knew  tbe  condition  of  the  cistern,  and  that 
there  was  nothing  about  It  that  led  bim  to 
believe  I't  to  be  dangerous,  that  on  the  day 
of  tbe  accident  be  was  helping  his  wife  with 
tbe  laundry  work,  and  bad  been  drawing 
water  from  tbe  cistom  for  washing,  and  that, 
so  far  as  be  knew,  Jennie  Bailey,  tbe  girl 
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who  was  drowned,  nerer  drew  any  water 
from  the  cistern.  Tbere  was  no  evidence  to 
show  tbat  she  knew  of  the  dangerous  condi- 
tion of  the  cover  except  that  she  had  been 
employed  there  for  four  weeks  before  the 
accident,  and  that  she  and  the  other  em- 
ployes went  in  and  out  and  bad  opportunity 
to  see  the  premises. 

As  between  landlord  and  tenant,  when 
tbere  is  no  fraud  or  false  representations  or 
deceit,  and  In  the  absence  of  an  express  war- 
ranty or  covenant  to  repair,  the  law  has  al- 
ways been  that  there  Is  no  implied  contract 
that  the  premises  are  suitable  or  fit  for  oc- 
cupation, or  for  the  particular  use  intended, 
or  that  they  are  safe  for  use.  Bowe  v. 
Bunking,  135  Mass.  380,  46  Am.  Rep.  471; 
O'Brien  v.  Capwell,  59  Barb.  (N.  Y.)  497; 
JafTe  V.  Harteau,  56  N.  T.  398,  15  Am.  Rep. 
438;  Eakin  v.  Brown,  1  E.  D.  Smith  (N.  Y.) 
36;  Moore  v.  Parker,  63  Kan.  52,  64  Pac. 
975,  53  L.  R.  A.  778;  Taylor,  Landlord  and 
Tenant  (9th  Ed.)  {  176a.  The  rule  generally 
is  tbat  the  occupant,  and  not  the  owner.  Is 
responsible  to  third  persons  for  injuries 
caused  by  the  failure  to  keep  in  repair.  1 
Tbomp.  Com.  on  the  Law  of  Neg.  g  1156;  1 
Pingrey  on  Real  Property,  pp.  617,  618,  623. 
There  are  certain  exceptions  to  the  rules  ex- 
empting the  landlord  from  liability  for  in- 
juries to  third  persons  caused  by  defective 
conditions  in  leased  premises.  One  of  them, 
relied  upon  by  the  appellant,  is  where  the 
premises  are  let  with  a  nuisance  upon  them 
which  is  the  cause  of  the  Injury  complained 
of.  ,A  nuisance  may  result  from  nonfeasance 
or  negligence  as  well  as  from  misfeasance 
or  malfeasance.  Wood  on  Nuisance  (3d  B!d.) 
c.  1.  If  there  Is  a  dangerous  nuisance  on 
the  premises,  the  owner  cannot  avoid  lia- 
bility to  a  third  person  for  damages  result- 
ing from  a  continuance  of  the  nuisance  which 
it  was  his  duty  to  abate.  1  Tbomp.  Com. 
on  the  Law  of  Neg.  §  1168;  Knauss  v. 
Brua,  107  Pa.  85;  Irvine  v.  Wood  et  al.,  61 
N.  y.  224,  10  Am.  Rep.  603;  Waggoner  v. 
Jermaine,  S  Denlo  (N.  T.)  306,  45  Am.  Dec. 
474;  Pish  v.  Dodge,  4  Denio  (N.  T.)  311,  47 
Am.  Dec.  254;  Rosewell  v.  Prior  [Eng.]  2 
Salk.  459 ;  Clark  v.  Pry,  8  Ohio  St.  358,  72 
Am.  Dec.  590;  Stephani  et  &1.  v.  Brown,  40 
111.  428;  City  of  Peoria  et  al.  v.  Simpson, 
110  III.  294,  51  Am.  Rep.  683.  The  rule  is 
well  settled,  however,  that  when  the  prop- 
erty does  not  constitute  a  nuisance  when  de- 
mised, but  t>ecomes  so  only  by  the  act  of 
the  tenant,  the  owner  will  not  be  held  lia- 
"ble.  Joyce  v.  MarUn,  15  B.  I.  658,  10  Atl. 
620;  Rankin  v.  Ingwersen,  49  N.  J.  Law, 
481,  10  Atl.  545;  Kalis  v.  Shattuck,  69  Cal. 
593,  11  Pac.  346,  58  Am.  Rep.  668 ;  Shear  & 
R.  on  the  Law  of  Neg.  (5th  Ed.)  {  120.  The 
doctrine  of  caveat  emptor  does  not  apply 
where  tbere  is  any  dangerous  defect  in  the 
demised  premises  not  easily  discoverable, 
and,  if  the  landlord  knows  of  such  defect,  the 
duty  rests  upon  him  to  notify  the  lessee. 
Moore  V.  Parker,  63  Kan.  62,  64  Paa  975, 


53  L.  R.  A.  778;  Meyers  v.  Russell,  124  Mo. 
App.  317,  101  8.  W.  606;  Sunasack  v.  Morey, 
196  111.  569,  63  N.  E.  1039;  Morgan  v.  Shep- 
pard,  156  Ala.  403,  47  South.  147;  Gate  v.  Blod- 
gett,  70  N.  H.  316,  48  Atl.  281.  A  distinction, 
of  course,  is  made  between  cases  where  the 
construction  of  the  premises'  is  such  tbat 
they  cannot  be  used  at  all  for  the  purpose 
intended  by  the  tenant  without  creating  a 
nuisance,  and  those  where  the  nuisance  aris- 
es from  on  improper  use  of  the  premises  by 
the  tenant  1  Tbomp.  Com.  on  the  Law  of 
Neg.  {  1158;  Pickard  v.  Collins,  23  Barb. 
(N.  Y.)  444.  In  most  of  the  cases  holding 
the  landlord  liable  because  of  leasing  the 
premises  witb  an  existing  nuisance  which 
has  caused  the  injury,  it  will  be  found  that 
the  defective  or  dangerous  condition  created 
what  is  usually  termed  a  public  nuisance, 
such  as  an  unguarded  excavation  on  a  pub- 
lic street  or  so  near  thereto  as  to  become 
dangerous  to  the  public.  Such  are  the  fol- 
lowing cases:  Stephani  et  al.  v.  Brown,  40 
111.  428;  Hart  v.  Mayor,  etc.,  of  Albany,  9 
Wend.  (N.  Y.)  570,  571,  24  Am.  Dec.  165; 
City  of  Peoria  et  aL  v.  Simpson,  110  111.  294, 
51  Am.  Rep.  683;  O wings  v.  Jones,  9  Md. 
108 ;  Dalay  ▼.  Savage,  145  Mass.  38,  12  N.  E. 
841,  1  Am.  St.  ^ep.  429.  Others  proceed 
upon  the  proposition  that  the  premises  were 
leased  with  the  expectation  that  they  would 
be  used  and  frequented  by  the  public,  such 
as  a  wharf  or  pier  or  place  of  amusement 
Albert  v.  State,  Use  of  Ryan,  66  Md.  325,  7 
Atl.  697,  59  Am.  Rep.  159.  In  Swords  t. 
Edgar  et  al.,  59  N.  Y.  28,  17  Am.  Rep.  295, 
a  leading  case  very  frequently  cited,  the  ac- 
tion was  against  the  landlord  who  leased  a 
pier  when  It  was  defective,  and  it  was  lield 
that  be  was  liable  to  a  third  .person  wlio 
entered  upon  it  and  was  injured  by  its  de- 
fective condition.  Clancy  v.  Byrne,  56  N.  Y. 
129,  15  Aui.  Rep.  391,  was  a  case  where 
plalntifTs  horse  fell  through  a  defective  pier. 
The  action  was  against  the  lessee  who  had 
covenanted  with  his  landlord  to  make  all  or- 
dinary repairs,  and  bad  then  sublet  the  pier. 
He  was  held  liable  because  he  owned  or  had 
rights  in  the  premises,  and  leased  them  with 
the  nuisance  upon  them.  No  reason  is  ap- 
parent why  the  same  rule  should  not  apply 
to  a  case  where  the-  dangerous  nuisance  ex- 
ists upon  private  property,  and  a  third  per- 
son who  is  lawfully  upon  the  premiseB.  and 
who  is  without  default  or  negligence,  is  in- 
jured thereby.  In  Edwards  v.  N.  Y.  &  H.  R. 
Co.,  98  N.  y.  245,  248,  249,  60  Am.  Rep. 
659,  which  is  oftoi  referred  to  in  opinions  by 
other  courts  and  by  text-writers  as  a  lead- 
ing case,  this  language  is  used  (the  italics 
are  ours):  "If  a  landlord  lets  premises  and 
agrees  to  keep  them  in  repair,  and  he  fails 
to  do  so,  in  consequence  of  which  any  one 
lawfully  upon  the  premises  suffers  injury,  he 
is  responsible  for  his  own  negligence  to  the 
party  injured.  If  be  demises  premises  know- 
ing that  they  are  dangerous  and  unfit  for  the 
I  use  for  which  they  are  hired,  and  falls  to 
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disclose  their  condition,  be  Is  gnilty  of  neg- 
ligence which  will  In  many  cases  Impose  re- 
sponsibility upon  him.  If  he  creates  a  nui- 
sance upon  his  premises,  and  then  demises 
them,  he  remains  liable  for  the  consequences 
of  the  nuisance  as  the  creator  thereof,  and 
bis  tenant  Is  also  liable  for  the  continuance 
of  the  same  nuisance.  But  where  the  land- 
lord has  created  no  nuisance,  and  Is  guilty 
of  no  willful  wrong  or  fraud  or  culpable 
negligence  no  case  can  be  found  Imposing 
any  liability  xxpon  him  for  any  Injury  suffer- 
ed by  any  person  occupying  or  going  upon 
the  premises  during  the  term  of  the  demise; 
and  there  it  no  (listinction  ttatei  in  any  au- 
thority between  cotes  of  a  icmise  of  dwell- 
ing houses,  and  of  buildings  to  be  used  for 
public  purposes.  The  resiwnslbUity  of  the 
landlord  is  the  same  in  all  cases.  If  guilty 
of  negligence  or  other  delictum  which  leads 
directly  to  the  accident  and  wrong  com- 
plained of,  he  Is  liable;  if  not  so  guilty,  no 
liability  attaches  to  him."  "The  foundation 
of  the  liability  in  these  cases,  when  there  Is 
no  warranty  and  no  misrepresentation,  is 
negligence."  Bowe  t.  Hunklng,  135  .  Mass. 
380,  384,  46  Am.  Rep.  471,  citing  George  t. 
Scivington  (Eng.)  L.  R.  C  Ex.  1. 

Where  the  nuisance  arises  from  the  im- 
proper use  of  the  premises,  the  tenant,  and 
not  the  landlord,  will  be  liable;  but,  where 
the  nuisance  existed  at  the  time  the  prem- 
ises were  leased,  the  action  may  be  maintain- 
ed against  either  lessor  or  lessee  or  both. 
Stephanl  et  al.  v.  Brown,  40  111.  428.  By 
receiving  the  rent  the  landlord  profits  by  the 
contlnuauce  of  the  nuisance,  and  is  held 
liable  after  he  has  parted  with  the  posses- 
sion. Besides,  he  may,  notwithstanding  the 
lease,  enter  for  the  purpose  of  abating  a 
nuisance.  Bosewell  t.  Prior  (Eng.)  2  Salk. 
469.  It  appears  to  be  sound  doctrine  and 
good  sepse  that  he  whose  duty  It  is  to  abate 
a  nuisance  should  answer  for  the  consequenc- 
es resulting  from  Its  continuance.  In  Brown 
▼.  Cayuga  &  Susquehanna  Railroad  Co.,  12 
N.  T.  486,  Denlo,  J.,  In  a  separate  opinion, 
speaking  for  himself,  said:  "Every  one  is 
bound  so  to  use  his  own  property  that  It 
shall  not  be  the  means  of  Injury  to  his 
neighbors,  and  I  ttilnk  the  proprietor  should 
Umself  look  to  it,  and  that  he  cannot  safely 
wait  to  be  admonished  before  reforming 
wbat  may  be  dangerous  to  others."  Page 
494. 

CThe  main  contention  of  the  appellee  Is 
that  the  demurrer  was  rightly  sustained  be- 
cause of  the  principle  thus  stated  in  24  Cyc. 
1119:  "The  general  rule  is  that  a  subten- 
ant, guest,  or  servant  of  the  tenant  Is  regard- 
ed as  so  far  identified  with  the  tenant  that 
bis  right  to  recover  against  the  landlord  is 
the  same  as  the  tenant's  right  would  be,  bad 
the  accident  happened  to  him;  but  he  can 
have  no  greater  claim  against  the  landlord 
than  the  tenant  himself  would  have  under 
like  circumstances."  To  the  same  effect  is  1 
Thompson  on  the  Law  of  Negligence,  |  1133. 


It  must  be  conceded  that  authority  from  able 
text-vrrlters  and  decisions  by  courts  of  the 
highest  standing  will  be  found  which  seem  to 
support  the  conteutlon.  These  authorities 
put  the  servant  in  the  shoes  of  the  tenant  for 
all  purposes.  They  divide  strangers  and  all 
third  persons  into  two  classes  with  respect 
to  the  landlord's  liability  for  injuries  caused 
by  defects  in  the  premises.  Into  the  first 
class  they  place  all  persons  who  are  stran- 
gers to  both  landlord  and  tenant,  such  as  the 
owners  of  adjoining  premises,  travelers  upon 
highways  adjoining  the  leased  premises,  and 
all  ];>erson8  who  sustain  no  contractual  rela- 
tions with  either  party  to  the  lease.  In  the 
second  class  they  place  servants,  employes, 
licensees,  guests,  customers,  etc.,  of  the  ten- 
ant; and  these  being  upon  the  premises  by 
his  invitation,  express  or  implied,  are  said 
to  stand  in  his  shoes.  The  rule  declared  is 
that  as  between  the  landlord  and  them  the 
duty  to  keep  the  premises  in  safe  condition 
is  In  all  respects  the  same  as  that  wblcb 
the  landlord  owes  to  the  tenant  The  doc- 
trine of  caveat  emptor  Is  strictly  applied, 
and,  if  the  tenant  cannot  recover,  this  class 
of  strangers  cannot.  Whltmore  v.  Orona 
Pulp  Co.,  91  Me.  297,  39  AO.  1032,  40  L.  B. 
A.  377,  64  Am.  St.  Rep.  229;  O'Brien  v. 
Capwell,  59  Barb.  (N.  Y.)  497 ;  Perez  v.  Ba- 
baud,  76  Tex.  191,  13  8.  W.  177,  7  L.  R.  A. 
620 ;  Anderson  v.  Hayes,  101  Wis.  638,  77  N. 
W.  891.  70  Am.  St  Rep.  930;  Burdick  v. 
Cbeadle  et  al.,  26  Ohio  St  393,  20  Am.  Rep. 
767.  And  see  extended  note  In  92  Am.  St 
Rep.  499,  and  cases  cited  at  page  509.  A 
leading  case  is  O'Brien  v.  Capwell,  supra, 
which  was  an  action  by  a  washerwoman  In 
the  employ  of  the  tenant  against  the  laud- 
lord  for  Injuries  caused  by  the  railing  on  a 
back  porch  giving  way  on  account  of  its  de- 
fective condition  and  lack  of  repair.  Some 
reliance  was  placed  upon  the  promise  of  the 
landlord  to  repair,  made  when  his  attention 
was  called  to  the  defect.  The  court  held  the 
negligence  of  the  landlord  to  be  one  of  omis- 
sion of  duty ;  and  tu  the  opinion  It  was  said: 
"In  such  case,  where  no  affirmative  fault, 
misfeasance,  or  afilrmative  wrong  was  com- 
mitted by  the  defendant  'or  Is  imputed  to 
him,  It  Is  essential  to  sustain  a  recovery,  to 
establish  that  the  defendant  owed  some 
clear,  specific,  legal  duty  to  the  party  Injur- 
ed, which  was  violated."  59  Barb.  (N.  Y.) 
504.  The  tenant  was  aware  of  the  defective 
condition  when  the  premises  were  leased, 
and  the  court  held  that  because  the  land- 
lord owed  him  no  duty  which  would  hare 
entitled  the  tenant  to  recover  .in  case  be  had 
been  Injured  the  servant  could  not  recover; 
that  the  rule  of  caveat  emptor  always  ap- 
plies to  contracts  of  letting  "with  one  or  two 
recognized  excq)tions"  (p.  504),  which,  it 
was  said,  had'  no  application  to  that  case. 
The  opinion  cites,  among  other  authorities, 
McGlashan  v.  Tallmadge,  37  Barb.  (N.  Y.) 
313,  316.  We  have  examined  the  cited  case, 
which  holds  that,  where  the  landlord  was 
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guilty  of  fraud  or  where  a  nuisance  was 
created  by  his  wrongful  act,  the  rule  of 
careat  emptor  does  not  apply.  The  case  of 
O'Brien  v.  Capwell,  59  Barb.  (N.  Y.)  497,. 
which  defendant  cites,  Is  not  squarely  In 
point,  nor  is  the  reasoning  upon  which  it 
rests  satisfactory.  In  the  present  case  the 
dangerous  nuisance  was  not  the  result  of 
the  failure  to  repair.  It  was  as  much  a 
death  trap  and  a  nuisance  when  the  open- 
ing was  made  and  the  defective  cover  placed 
there  as  it  was  when  the  accident  occurred. 
Another  case  cited  by  apiieliee  is  Perez  ▼. 
Rabaud,  76  Tex.  191, 13  S.  W.  177,  7  L.  R.  A. 
620,  which  squarely  denied  the  right  of  a 
servant  of  the  tenant  to  recover  against  the 
landlord  for  injuries  caused  by  a  defective 
and  dangerous  cistern,  and  the  decision  is 
placed  upon  the  ground  that  the  servant 
cannot  be  classed  as  a  stranger,  but  can  re- 
cover only  where  the  tenant  could  have  re- 
covered if  the  latter  had  been  Injured.  It 
should  be  noted  that  the  defective  condition 
of  the  cistern  was  alleged  to  have  resulted 
"from  age  and  natural  decay,"  and  that  the 
petition  set  up  a  promise  of  the  landlord  to 
repair.  The  decision  follows,  and  is  based 
upon,  the  cases  of  O'Brien  v.  Capwell,  supra, 
and  Jatte  v.  Harteau,  56  N.  T.  398,  15  Am. 
Rep.  438.  In  the  Jaffe  Case,  which  Is  fre- 
quently referred  to  as  a  leading  case,  the 
wife  of  the  tenant  was  denied  the  right  to 
recover.  Of  course,  that  case  cannot  be  rec- 
ogniiied  as  an  authority  here,  because  it  is 
directly  opposed  to  Moore  v.  Parker,  63  Kan. 
52,  64  Pac.  975,  53  h.  R.  A.  778,  where  It 
was  held  that  the  wife  of  the  tenant  could 
maintain  the  action.  The  opinion  also  re- 
lies to  a  great  extent  upon  the  general  rule 
stated  in  1  Thompson  on  Negligence  (1st  Ed.) 
p.  323,  and  (2d  Ed.)  H  1130-1133,  to  the  ef- 
fect that,  in  the  absence  of  fraud  or  deceit, 
there  is  no  implied  agreement  that  the  prem- 
ises are  fit  for  occupation,  and  that  the  rule 
extends  to  servants  of  the  tenant.  The  Tex- 
as Case  may  have  been  decided  correctly 
upon  the  facts.  It  is  distinguishable  from 
the  present  case  by  the  fact  that  there  Is 
here  no  reliance  upon  a  promise  to  repair, 
or,  in  fact,  upon  the  breach  of  any  covenant, 
express  or  implied,  under  the  law  of  land- 
lord and  tenant.  The  liability  of  the-  appel- 
lee as  It  appeared  at  the  close  of  appellant's 
evidence  does  not  rest  upon  any  contractual 
relation  of  landlord  and  tenant.  If  liable  at 
all,  his  liability  springs  from  his  negligent 
act  in  creating  a  dangerous  nuisance  upon 
his  premises,  and  which  he  is  held,  with  bis 
tenant,  to  have  maintained  jointly,  because 
he  received  the  rent  for  the  premises  with 
the  nuisance  existing  thereon.  Rosewell  v. 
Prior  (Eng.)  2  Salk.  459.  "It  is  also,  no 
doubt,  true  that  la  the  leasing  of  premises 
there  is  no  Implied  warranty  that  they  are 
fit  for  a  particular  use,  and  that  liability,  if 
any,  in  this  class  of  cases  does  not  spring 
from  contract,  but  must  be  predicated  upon 
the  negligent  act  or  omission  of  the  landlord. 


the  same  being  the  proximate  cause  of  the 
Injury,  In  reference  to  a  matter  where  It  was 
his  duty  to  use  ordinary  care  out  of  respect 
to  rights  of  others  liable  to  be  thereby  direct- 
ly involved,  and  for  an  Injury  thus  arising 
a  recovery  rnay  be  had  where  there  Is  no 
such  contributory  negligence  on  the  part  of 
the  plaintiff  as  would  bar  the  remedy  in  oth- 
er actions  for  negligence."  Relchenbacher  v. 
Pahmeyer,  8  111.  App.  217,  218. 

A  case  frequently  cited  in  connection  with 
the  nuisance  doctrine  Is  Godley  v.  Hagerty, 
20  Pa.  387,  397,  59  Am.  Dec.  731,  where  the 
owner  erected  a  building  for  rent  In  so  Im- 
perfect a  manner  that  it  was  incapable  of 
supporting  the  burden  imposed  upon  it,  and 
it  fell,  injuring  an  employ^  of  the  tenant 
The  owner  was  held  liable  for  the  injury. 
It  was  said  in  the  opinion:  "When  a  man 
erects  a  building  to  rent,  the  law  requires  a 
reasonable  share  of  that  regard  for  human 
life  which  he  is  sure  to  manifest  when  he" 
builds  for  his  own  inhabitance.  If  be  will 
build,  as  is  charged  and  found  in  this  case, 
'loosely,  carelessly,  unsklUfully,  and  negli- 
gently,' and  with  'InsuflSclent  and  improper 
materials,'  whereby  the  innocent  and  unsus- 
pecting are  injured,  let  him  respond  in  dam- 
ages." Cokeby  &  Co.  v.  Gutkese,  80  Ky.  59S. 
44  Am.  Rep.  499,  was  an  action  by  the  daugh- 
ter of  the  tenant  for  injuries  she  received  by 
falling  through  a  defective  flooring  Into  a 
privy  vault.  The  action  was  brought  against 
the  owner,  alleging  that  he  knew  the  dan- 
gerous condition  of  the  floor  and  concealed 
the  fact  from  the  lessee,  and  that  neither 
the  plaintiff  nor  her  father  by  the  exercise  of 
ordinary  care  could  have  discovered  It.  The 
Kentucky  court  held  the  petition  good  as 
against  a  demurrer. 

[1]  Of  course,  in  the  present  case,  the  ten- 
ant himself  could  not  recover  for  any  injury 
he  sustained  as  a  result  of  the  nuisance 
which  he  participated  In  maintaining,  and 
the  existence  and  danger  of  which  were  not 
concealed  from  him  by  the  owner.  The  ap- 
pellants, however,  might  have  joined  him  as 
a  defendant  in  the  present  action  or  have 
sued  him  separately.  What  reason  can  be 
suggested  for  denying  to  a  person  injured  by 
the  gross  neglect  of  both  landlord  and  ten- 
ant the  right  to  recover  of  the  landlord 
merely  because  the  tenant  in  a  like  case 
could  not  maintain  an  action  against  the 
landlord?  The  tenant  knew  of  the  danger- 
ous trap,  the  servant,  so  far  as  the  evidence 
discloses,  was  ignorant  of  the  peril,  and. 
without  fault  or  culpable  negligence  on  h« 
part,  came  to  an  untimely  death. 

We  have  purposely  -omitted  citations  to 
cases  where  the  landlord  retained  control  over 
the  premises  or  some  portion  of  them,  such  as 
cases  involving  tenement  buildings  and  room- 
ing houses,  and  cases  of  injuries  caused  by 
unguarded  elevator  shafts,  where  the  land- 
lord controlled  the  operation  of  the  elevator. 
In  such  cases  the  owner's  liability  arises 
from  the  neglect  of  a  duty  which  be  manl- 
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festly  owes  to  all  persons  lawfully  upon  ttie 
premises.  Klncblow  ▼.  Blevator  Co.,  57  Kan. 
374,  46  Pac.  703,  Is  cited  and  relied  upon  by 
tbe  appellant.  In  that  case  tbe  landowner, 
who  was  In  possession  and  control  of  the 
.premises,  maintained  thereon  a  dangerous 
nuisance  by  which  a  boy  In  the  employ  of  a 
licensee  of  the  landowner  was  injured.  The 
court  applied  the  maxim,  "Sic  utere  tuo  ut 
allenum  non  leedaa,"  and  held  the  owner  lia- 
ble because  he  had  maintained  upon  his 
premises  a  trap  or  pitfall  unguarded  and 
liable  to  cause  Injury  to  others ;  but  the  case 
is  not  directly  in  point  for  the  reason  that 
the  owner  was  In  possession  and  control  of 
tbe  premises. 

A  case  which  fully  recognizes  tbe  prin- 
ciple running  through  the  cited  cases  Is 
Moore  v.  Parker,  63  Kan.  62,  64  Pac.  975,  53 
L.  R.  A.  778.  The  trial  court  sustained  a 
demurrer  to  the  petition,  and  the  Judgment 
was  reversed.  The  wife  of  the  tenant  of  a 
farm  was  injured  by  the  giving  way  of  a 
platform  over  a  well  Intended  for  domestic 
use.  The  petition  alleged  that  the  owner  of 
tbe  premises  constructed  the  platform  of 
defective  materials,  and  that  at  tbe  time  the 
premises  were  leased  he  knew  it  was  in  a 
dangerous  condition,  and  that  he  negligently 
and  fraudulently  concealed  the  fact,  and 
failed  to  disclose  to  plaintiff  or  her  husband 
the  defects,  which  were  not  obvious,  and 
could  not  be  discovered  by  the  exercise  of 
ordinary  care.  It  was  ruled  in  the  syllabus: 
"A  landlord  is  not  an  insurer  or  a  warran- 
tor, nor  is  he  compelled  to  exercise  constant 
care  and  inspection ;  but  if  he  knows  that 
the  premises  which  he  is  about  to  let  are 
defective  and  in  a  dangerous  condition,  es- 
pecially if  such  dangerous  or  defective  place 
is  not  obvious  or  discoverable  to  the  tenant 
by  tbe  exercise  of  ordinary  care,  and  he  does 
not  Inform  the  latter  of  such  defective  or 
dangerous  place,  and  Injury  is  occasioned 
thereby  to  the  tenant  or  a  member  of  bis 
family  who  is  not  aware  of  such  defective 
or  dangerous  place,  while  In  the  exercise  of 
ordinary  care,  the  landlord  Is  liable  in  dam- 
ages; Tbe  law  requires  good  faith  on  the 
part  of  the  landlord  toward  his  tenant"  It 
will  be  observed  that  tbe  petition  alleged  the 
landlord's  knowledge  of  the  nuisance,  bis 
concealment  of  the  fact  from  the  tenant,  and 
that  it  was  unknown  to  plaintiff  or  to  the 
tenant,  and  could  not  be  discovered  by  tbe 
exercise  of  ordinary  care.  The  demurrer 
admitted  these  averments.  In  the  present 
case  the  appellee  contends  that  the  evidence 
fails  to  show  that  he  knew  of  the  dangerous 
condition  of  the  cistern  or  that  he  concealed 
it  from  the  tenant;  and,  further,  that  it 
conclusively  appears  that  whatever  defect 
existed  was  obvious  and  discoverable  by  the 
tenant.  In  fact,  the  tenant  admitted  In  his 
testimony  that  he  knew  the  conditions  from 
tbe  time  he  went  into  possession,  although 
be  says  there  wps  nothing  which  induced 
Iiim  to  believe  them  to  be  dangerous. 


The  courts  are  at  variance  upon  the  ques- 
tion whether  or  not  It  la  necessary  to  show 
actual  notice  of  the  dangerous  condition  to 
tbe  owner  in  order  to  establish  his  liability 
to  persons  injured  thereby.  Tbe  numerical 
weight  of  authority  would  seem  to  require 
proof  of  actual  notice.  However,  in  Hines 
V.  WUlcox,  96  Tcnn.  148,  160,  33  S.  W.  914, 
916  (34  li.  R.  A.  824.  832,  54  Am.  St.  Rep. 
823),  the  landlord  was  held  liable  to  a  tenant 
for  injuries  caused  by  a  defect  In  the  prem- 
ises which  the  landlord  concealed  from  the 
tenant  when  the  lease  was  made,  and  which 
defect  was  known  to  the  landlord  or  might 
have  been  known  by  him  in  the  exercise  of 
reasonable  care.  In  the  opinion  it  was  said : 
"We  think  the  great  weight  of  authority  is 
that  if  a  landlord  lease  premises  which  are, 
at  the  time,  in  an  unsafe  and  dangerous  con- 
dition, he  will  be  liable  to  his  tenant  for 
damages  that  may  result,  if  be  knows  tbe 
fftct  and  conceals  it,  or  If,  by  reasonable 
care  and  diligence,  he  could  have  known  of 
such  dangerous  and  unsafe  condition,  provid- 
ed reasonable  care  and  diligence  is  exercised 
by  the  tenant  on  bis  part."  The  case  has 
been  criticised  by  other  courts  for  extend- 
ing the  rule,  and  holding  the  landlord  liable 
for  defects  of  which  he  has  only  construc- 
tive notice,  that  is,  making  him  liable  not 
only  for  failure  to  disclose  defects  of  which 
he  knows,  but  also  for  failure  to  make  known 
defects  which  he  could  have  discovered  by 
reasonable  'diligence.  See  O'Malley  v.  Twen- 
ty-Five Associates,  178  Mass.  555,  60  N.  E. 
387,  and  critical  note  In  34  L.  R.  A.  (N.  S.) 
799-802.  But  in  Irvine  v.  Wood  et  al.,  51  N. 
Y.  224,  10  Am.  Rep.  603,  a  case  cited  and 
approved  in  numerous  decisions,  the  same 
rule  of  constructive  notice  was  applied  and 
the  owner  was  held  liable,  as  well  as  the 
tenant,  for  damages  to  one  passing  along  a 
public  street,  who  stepped  upon  the  Iron 
cover  of  a  coal  hole  which  turned  and  caus- 
ed him  to  fall  through  it.  In  Moore  v.  Park- 
er, 63  Kan.  52,  64  Pac.  975,  53  L.  R.  A.  778, 
the  case  of  Hlnes  v.  WlUcox  Is  approved,  and 
an  excerpt  quoted  stating  the  doctrine  that 
constructive  notice  Is  sufficient.  The  ques- 
tion, however,  was  not  decided,  for  the  rea- 
son that  the  petition  to  which  the  demurrer 
was  erroneously  sustained  in  that  case  al- 
leged that  the  landlord  liad  actual  notice. 
In  Timlin  v.  S.  O.  Co.  et  al.,  126  N.  Y.  514, 
27  N.  E.  788,  22  Am.  St.  Rep.  845,  the  court 
cites  with  approval  the  case  of  Todd  v. 
Flight  (Eng.)  9  O.  B.  (N.  S.)  377,  where  it 
was  said  that  an  action  will  lie  against  an 
owner  who,  with  knowledge,  leased  bis  prem- 
ises In  a  dangerous  condition — that  is,  in 
such  a  condition  as  to  be  a  nuisance — where 
damage  was  caused  by  a  third  party  after 
the  leasing.  In  the  opinion,  in  the  princi- 
pal case,  Feckham,  J.,  used  this  language: 
"I  think  that  even  if  be  do  not  create  it, 
yet  if,  to  his  knowledge,  it  eiiist  on  his  prem- 
ises at  the  time  of  the  demise,  and  is  of  a 
character  dangerous  to  the  public  or  an  ad- 
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joining  owner,  or  If  h«  were  in  troth  igno- 
rant, and  yet  by  the  exercise  of  reasonable 
care  and  diligence  he  would  have  known  of 
its  existence,  there  Is  no  principle  which 
can  exempt  him  from  responsibility  any  more 
than  if  he  created  the  nuisance  himself."  126 
N.  Y.  625,  27  N.  B.  788,  22  Am.  St  Rep.  846. 
There  was  some  evidence  tending  to  show 
that  the  opening  in  the  platform  was  made 
and  the  insufficient  cover  attached  some  time 
In  1907  previous  to  the  letting.  Whether  the 
owner  created  the  nuisance  himself,  or  wheth- 
er it  was  done  by  some  tenant  then  in  the 
occupancy  of  the  premises,  does  not  appear, 
and  is  not  controlling.  Ever  since  Rosewell 
T.  Prior  (Eng.)  2  Salk.  480,  it  has  been  held 
that  if  the  nuisance  is  created  by  a  tenant, 
and  thereafter  the  landlord  takes  possession 
and  relets  the  premises  to  another  with  the 
nuisance  remaining  thereon,  he  is  liable  the 
same  as  though  he  created  it  in  the  first 
instance.  For  the  reasons  stated,  we  are 
of  the  opinion  that  it  was  for  the  Jury  to 
determine  whether  or  not  the  appellee  knew 
of  the  dangerous  condition  of  the  premises 
at  the  time  of  the  letting,  or  in  time  to  have 
abated  the  nuisance  before  the  injury  oc- 
curred, or  should  have  known  of  it  by  the 
exercise  of  ordinary  care,  and  that,  in  cas- 
es where  a  nuisance  dangerous  to  life  is 
created  by  the  owner  on  his  premises  or 
through  his  gross  negligence  Is  suffered  to 
remain  there,  he  cannot  by  leasing  the  prop- 
erty to  another  avoid  his  own '  liability  to 
any  person  who  is  rightfully  upon  the  prem- 
ises, and  who,  without  fault,  is  injured  by 
reason  of  such  nuisance.  And  this  liability 
extends  to  a  servant  of  the  tenant,  notwith- 
standing the  tenant,  by  reason  of  his  own 
fault  or  neglect  or  knowledge  of  the  danger 
could  not  have  maintained  an  action  against 
the  owner  for  any  injury  suffered  by  himself. 
It  was  error  to  sustain  the  demurrer,  and 
the  Judgment  is  reversed,  and  a  new  trial 
ordered.     AU  the  Justices  concurring. 


(S6  Kan.  886) 

LUENGENE  v.  CONSUMERS'  LIGHT,  HEAT 

&  POWER  CO.t 
(Supreme  Court  of  Ekaosas.     AprU  6,  1912.) 

fSyllaiu*  by  the  Court.) 

1.  Gas  (i  18*)— Pkbsonal  Injtcbies  —  Pboxi- 
KATB  Cause. 

In  an  action  for  damages  for  personal  in- 
juries, caused  by  a  gas  explosion,  against  a 
company  engaged  in  the  sale  and  distribution  of 
natural  gas,  an  injured  person  who  has  exer- 
cised proper  care  for  his  own  safety  is  not 
bound  to  show  by  what  means  the  gas  was 
ignited. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec 
Dig.  {  18.*] 

2.  Gas  (|  20*)— Actions  fob  Iwjubies— Evi- 

DBNCS. 

A  letter  from  the  mayor  to  the  superin- 
tendent of  the  company  supplying  natural  gas 
in  a  city,  calling  attention  to  recent  gas  explo- 
sions and  requesting  repairs  to  prevent  further 
damage  by  escaping  gas,  is  competent  evidence 


on  the  question  of  notice  to  the  company,  in  an 
action  relating  to  an  explosion  occurring  soon 
afterwards,  although  the  particular  location  of 
defects  was  not  stated  in  the  letter. 

[Ed.  Note.— For  other  cases,/ see  Gaa,  Cent. 
Dig.  iS  16,  17;  Dec.  Dig.  |  20.*] 

3.  Gas  (J  20*)— Actions  fob  Ikjubiks— Bvi- 

DBNOB. 

Where  odors  and  other  indications  of  the 
escape  of  natural  gas  appeared  at  certain  prem- 
ises, and  occupants  oi  the  premises  affected 
called  the  gas  company  by  telephone,  making 
complaint  thereof  and  asking  that  some  one  l>e 
sent  to  investisate  the  matter,  and  thereupon  a 
man  came  and  made  such  investigation,  evi- 
dence of  these  facts  is  competent  as  tending  to 
show  notice  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Oas,  Cent. 
Dig.  H  16,  17;   Dec.  Dig.  |  20.*) 

4.  Gas  ({  20*)— Aohonb  fob  Iwjubib)*— Bvi- 

DENCB. 

The  testimony  of  the  superintendent  of  a 
gas  company  that  he  was  a  subscriber  to  news- 
papers which  contained  accounts  of  gaa  explo- 
sions in  the  dty,  and  had  read  such  articles,  is, 
in  the  circumstances  stated  in  the  opinion,^  com- 
petent evidence  upon  the  question  of  notice  to 
the  company  of  defects  and  leakage. 

[EM.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  Si  16,  17;  Dec.  Dig.  {  20.*] 

5.  Gas  (t  18*)— Pbbsonal  Injitkies— Pboxi- 

HAIB  CaUSB-JOINT  TOBT-FE.VSOR9. 

A  gas  company  is  not  absolved  from  the 
conse<iuences  of  its  negligence  in  permitting  the 
escape  of  gas,  causing  an  explosion  and  injury 
in  a  particular  place,  merely  because  -gas  also 
escaped  and  accumulated  in  the  same  place 
through  the  negligence  of  another  party. 
"Where  two  or  more  parties,  by  their  concur- 
rent wrongdoing,  cause  Injury  to  a  third  per- 
son, they  are  jointly  and  severally  liable."  Syl- 
labus, section  2,  Kansas  City  v.  Slangstrom,  53 
Kan.  431,  36  Pac.  706. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  I  18.*] 

(Additional  Syllaiu*  iy  Editorial  Stcff.) 

6.  Appeal  and  Ebbob   (i  1070*)— Be  view— 
Habmless  Ebboh. 

In  an  action  for  injuries  from  an  explosion 
of  gas,  where  the  jury  found  that  the  defendant 
had  no  notice  of  a  leak  from  a  break  in  the  de- 
fendant's mains,  and  under  the  instructions 
could  not  have  found  defendant  liable  under 
such  circumstances  for  the. escape  of  gas  from 
such  leak,  apparent  contradictions  in  the  find- 
ings on  the  question  whether  the  break  result- 
ed from  the  negligence  of  the  city  in  laying  its 
water  pipe  above  the  gas  main,  or  of  defendant 
In  suffering  this  to  be  done  without  objection 
or  further  examination,  were  immateriaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  ^231-4233;  Dec  Dig.  | 
1070.*] 

Appeal  from  District  Court.  Sbawnee 
County. 

Action  by  Charles  8.  Luengene  against 
the  Consumers'  Light,  Heat  &  Power  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Sears,  Meagher  &  'Whitney  and  Edwin 
Hedrick,  Jr.,  all  of  Chicago,  111.,  and  Charles 
Blood  SmitJn,  of  Topdca,  for  appellant 
Hazen.&  Gaw,  of  Topeka,  for  appellee. 

BENSON,  J.  The  appellee  sued  to  recov- 
er damages  for  injuries,  caused  by  an  explo- 
sion of  gas  in  the  basement  of  the  Capper 


•7or  other  cases  sea  sam«  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Series  ft  Rap'r  IndszM 
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printing  bouse  at  the  Boatheast  corner  of 
Jackson  and  Eighth  streets.  In  Topeka, 
where  be  was  working  as  a  pressman  on 
the  19th  day  of  December,  1009.  It  is  al- 
leged that  the  gas  company  was  negligent 
In  failing  to  keep  and  maintain  its  mains, 
pipes,  and  connections  In  proper  condition, 
and  in  negligently  permitting  gas  to  escape 
Into  manholes  and  trenches,  and  into  and 
through  a  telephone  conduit  to  the  place 
where  the  explosion  occurred.  The  answer 
contains  a  general  denial  and  a  defense, 
based  upon  an  allegation  that  the  city  had 
negligently,  and  without  notice  to  the  com 
pany,  placed  a  water  pipe  over  and  resting 
npon  the  gas  main  In  such  a  manner  as  to 
cause  the  latter  to  break  and  leak  gas,  and 
that  If  any  gas  escaped  Into  the  telephone 
manhole  and  conduit  it  was  from  such  break. 
The  company  also  pleaded  contributory  neg- 
ligence. 

Evidence  was  offered  tending  to  prove  the 
following  facts:  Gas  escaped  in  the  summer 
and  fall  of  1909  in  such  quantities  as  to  be 
offensive  to  people  residing  near  the  Inter- 
section of  Seventh  and  Jackson  streets,  caus- 
ing a  shortage  in  the  supply  of  two  fami- 
lies for  domestic  uses.  A  gas  main  extend- 
ed east  and  west  in  Seventh  street,  from 
which  service  pipes  of  the  company  led  to 
adjacent  property,  where  such  indications  of 
leakage  appeared.  Two  explosions  occurred 
In  December,  1909,  the  last  one  five  days  be- 
fore the  one  here  complained  of,  and  one  on 
the  following  day  in  a  cistern  in  Seventh 
street,  about  200  feet  from  the  Intersection 
referred  to,  and  also  in  a  telephone  man- 
hole In  Seventh  street,  about  600  feet  from 
such  Intersection,  10  days  before  the  plain- 
tiff was  injured.  There  was  an  explosion  in 
the  telephone  manhole  at  Seventh  and  Jack- 
son streets  and  another  In  a  manhole  between 
that  point  and  the  Capper  building  on  the 
day  following  the  explosion  In  that  building. 
These  manholes  were  connected  by  telephone 
conduits,  one  of  which  led  from  the  one  at 
Seventh  and  Jackson  streets  Into  the  base- 
ment where  the  appellee  was  Injured,  which 
Is  about  600  feet  distant  On  December  23d 
the  gas  main  and  connecting  service  pipes 
un  Seventh  street,  at  the  Intersection  of 
Jackson  street  and  easterly  therefrom,  were 
uncovered,  and  It  was  found  that  at  and 
near  their  connection  with  the  main  these 
pipes  were  perforated;  little  holes  appeared 
therein  about  the  size  of  an  eight-penny  nail- 
head.  The  pipes  were  corroded,  and  the 
threads  of  some  of  them,  where  they  were 
screwed  Into  the  main,  were  eaten  off  with 
rust.  Gas  was  escaping  through  these  open- 
ings, and  took  flre  in  the  ditch.  A  piece  of 
the  perforated  pipe  was  In  evidence.  These 
service  pipes,  or  some  of  them,  led  to  the 
premises  where  the  escape  of  gas  had  been 
noticed  in  the  summer  before.  The  gas  main 
was  put  down  in  the  year  1879.  Some  of  the 
service  pipes  were  put  in  then  and  some  aft- 
erwards.   The  main,  which  Is  a  3-incb  pipe, 


was  found  broken  at  a  point  underneath  a 
water  lateral,  6  inches  In  diameter,  which 
crosses  from  the  north  side  of  Seventh  street 
on  the  east  side  of  Jackson  street  to  a  hy- 
drant. This  water  lateral  was  placed  there 
In  April,  1909.  The  water  pipe  was  raised 
a  little  at  that  point,  In  order  to  go  over  the 
gas  main,  and  lowered  beyond  It.  When 
laid.  It  was  about  the  thickness  of  a  hand 
above  the  gas  main.  It  was  depressed  about 
IV^  or  2  Inches  at  the  break,  leaving  an  aper- 
ture through  which  gas  was  escaping,  al- 
though the  broken  ends  were  closely  Joined 
at  the  top.  The  water  pipe  above  was  close 
to  it,  leaving  an  Interstice  of  possibly  a  quar- 
ter of  an  Inch  filled  with  clay.  These  de- 
fects were  near  the  telephone  manhole  at  the 
corner  before  referred  to.  A  sewer  leading 
along  Seventh  street  passed  within  10  feet  of 
that  manhole.  S3scaplng  gas  was  discovered 
at  various  other  nearby  points  in  the  city 
a  few  days  after  the  appellant  was  Injured. 
Occupants  of  the  premises  where  gas  es- 
caped the  preceding  summer  called  the  gas 
company  at  that  time  by  telephone,  making 
complaint  and  asking  that  some  one  be  sent 
to  ascertain  about  the  leakage.  Soon  after- 
ward a  man  came  to  the  premises,  examined 
the  gas  pipes  In  the  buildings,  and  made  ex- 
amination In  the  alley  to  the  rear;  but  noth- 
ing further  was  done,  and  the  leakage  con- 
tinued. On  December  17,  1909,  the  mayor 
addressed  a  letter  to  the  superintendent  of 
the  gas  company,  stating  that  much  gas  was 
escaping  from  the  mains  and  service  pipes 
which  had  already  caused  considerable  dam- 
age, and  was  a  menace  to  life  and  property, 
and  requested  that  repairs  should  be  made. 
On  December  20th,  In  a  conference  with  the 
mayor,  the  superintendent  attributed  the 
trouble  to  sewer  gas.  Two  daily  newspapers 
of  the  dty  frequently  published  articles  In 
the  month  of  December,  1909,  and  before  the 
explosion  In  the  Capper  building,  referring 
to  gas  explosions  In  the  city  and  the  defec- 
tive condition  of  mains  and  pipes.  The  su- 
perintendent was  a  subscriber  to  these  pa- 
pers, and  read  these  articles.  His  office  Is 
situated  within  three  blocks  of  the  Intersec- 
tion where  the  defective  pipes  were  found. 
When  the  water  main  was  being  put  down 
along  Seventh  street,  while  the  work  was 
In  progress  east  of  and  near  to  Jackson 
street,  the  attention  of  the  gas  company  was 
called  to  that  work  by  the  8ui>erlntendent 
of  the  city  waterworks,  and  a  foreman  of 
the  gas  company  came  and  looked  after  some 
service  pipes  crossed  by  the  gas  main  be- 
tween Jackson  street  and  the  alley  east  of 
it  The  water  lateral  was  then  i>eing  laid 
across  Seventh  street  over  the  gas  main.  A 
foreman  of  the  water  department  and  the 
foreman  of  the  gas  company  stood  above  the 
ditch  where  the  pipes  crossed,  and  where  the 
break  afterwards  appeared,  as  already  stat- 
ed, and  talked  there  about  five  minutes,  with 
the  crossing  below  open  and  in  view;  but 
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notblng  was  said  about  tbe  pipes  at  that 
point  or  the  crossing.  The  ditch  remained 
open  at  that  place  abont  two  weeks.  The 
gas  company  had  not  been  called,  howev- 
er, with  respect  to  this  crossing,  but  to  look 
after  service  pipes  between  that  point  and 
tbe  alley  to  the  east 

{1]  There  was  no  evidence  of  the  cause  of 
the  ignition  of  gas  in  the  basement  where 
the  explosion  occurred,  by  which  appellant 
was  Injured,  and  the  Jury  so  found.  An  in- 
struction was  asked  to  the  effect  that,  tn  tlie 
absence  of  such  evidence,  the  action  must 
faiL  This  was  refused,  and  an  Instruction 
was  given  to  the  effect  that  such  evidence 
was  not  essential  to  a  recovery,  if  the  proof 
was  otherwise  suflScient,  and  the  plaintiff 
himself  was  not  negligent  This  instruction, 
and  the  refusal  to  give  the  one  requested, 
are  among  the  principal  reasons  urged  for 
reversal  of  the  Judgment.  The  argument  Is 
that  there  was  an  efficient  and  direct  cause 
Intervening  l)etween  the  negligence  of  the 
company  and  the  injury  to  the  appellant; 
tliat  the  ignition  was  this  proximate  cause; 
and  that'  the  alleged  negligence  of  the  com- 
pany only  furnished  the  condition  or  gave 
rise  to  the  occasion  by  which  the  injury  was 
made  possible.  The  opinions  of  this  court  in 
Railway  Co.  t.  Columbia,  65  Kan.  390,  69 
Pac.  338,  58  L.  R.  A.  399,  Rodgers  v.  RaU- 
way  Co.,  75  Kan.  222,  88  Pac.  885,  10  L.  R. 
A.  (N.  S.)  658,  121  Am.  St  Rep.  416,  12  Ann. 
Gas.  441,  Gas  Co.  v.  Dabney,  79  Kan.  820, 
102  Pac.  488,  and  Colwell  v.  Parker,  81  Kan. 
295,  105  Pac.  524,  are  cited  in  sui^ort  of 
this  proposition. 

Tbe  principle  enunciated  in  the  cases  cited 
is  not  applicable  to  relieve  a  party  from  such 
results  of  his  negligence  as  ought  reasonably 
to  have  been  foreseen.  A  multitude  of  defi- 
nitions have  not  made  the  meaning  of  the 
term  "proximate  cause"  entirely  clear  in  ev- 
ery possible  situation;  and  It  is  affirmed  by 
a  distinguished  author  that  no  fixed  and  im- 
mediate rule  can  be  applied  to  all  cases. 
Tbe  same  author  quotes  from  an  opinion  in 
WlUey  V.  Belfast,  61  Me.  675:  "If  it  ever 
happens  that  logic  and  common  sense  can- 
not be  reconciled  in  the  application  of  this 
doctrine  to  the  decision  of  causes,  logic  must 
give  way."    Thompson  on  Neg.  (2d  Ed.)  §  47. 

To  bold  that  a  man  engaged  in  his  usual 
work,  exercising  ordinary  care  and  unwarn- 
ed of  any  danger,  must,  when  injured  by 
such  an  explosion,  prove  what  Intervening 
band  or  agency  caused  the  spark  is  unrea- 
sonable, and  in  many  cases  would  be  im- 
possible. A  cause  of  injury  is  not  too  remote 
if,  according  to  the  usual  experience  of  man- 
kind, the  result  ought  to  have  been  appre- 
hended. Lane  v.  Atlantic  Works,  111  Mass. 
136 ;  SchwarzschUd  v.  Weeks,  72  Kan.  190, 
83  Pac.  406,  4  L.  R.  A.  (N.  S.)  515.  If  the 
Intervening  agency  is  something  not  likely 
to  occur  or  to  be  foreseen,  the  rule  is  other- 
wise. This  distinction  is  stated  in  the  Co- 
lumbia Case  thus:    "While  one  is  responsi- 


ble for  such  consequences  of  his  fault  as  are 
natural  and  probable,  and  might  therefore 
be  foreseen  by  ordinary  forecast  If  bis  fault 
happened  to  concur  with  something  extraor- 
dinary, and  therefore  not  likely  to  be  fore- 
seen, be  win  not  be  answerable  for  the  ex- 
traordinary result."  Railway  Co.  v.  Columbia, 
65  ICan.  390,  398,  69  Pac.  338,  340  (58  L.  R. 
A.  399). 

In  the  Dabney  Case,  it  was  shown  tbat  gas 
escaped  from  an  unflnlsbed  gas  well  into  tbe 
open  air  during  tbe  suspension  of  work  for 
the  night.  An  explosion  occurred ;  but  there 
was  no  evidence  showing  bow  tbe  escaping 
gas  came  in  contact  with  fire.  It  was  said  that, 
while  it  was  possible  "that  ligbtning  might 
strike  the  well  and  cause  an  explosion,  or 
tbat  some  careless  person  might  throw  a 
lighted  match  into  it,  or  fire  might,  by  some 
accidental  means,  be  brought  in  connection 
with  the  gas,  it  is  apparent  that  In  tbe  usu- 
al or  ordinary  course  of  events  these  would 
not  be  expected  to  occur."  Gas  Co.  v.  Dab- 
ney, 79  Kan.  820,  827,  102  Pac.  488,  491. 

In  Gas  Co.  v.  Carter,  65  Kan.  565,  70  Pac. 
635,  It  appeared  tbat  gas  had  been  allowed 
to  escape  and  accumulate  in  a  cellar,  and 
from  some  unknown  cause  exploded.  Such  an 
explosion"  was  a  natural  and  probable  con- 
sequence which  might  reasonably  have  been 
foreseen ;  and  tbe  company  which  negligent- 
ly permitted  tbe  gas  to  escape  was  held  lia- 
ble for  tbe  resulting  damages.  It  was  con- 
tended, as  it  is  here,  that  a  failure  to  prove 
how  an  accumulation  of  gas  in  a  cellar  be- 
came ignited  was  fatal  to  a  recovery  of  dam- 
ages, caused  by  its  explosion.  It  was  said: 
"To  this  contention  we  do  not  agree.  De- 
fendant was  employing  for  its  profit  a  sub- 
tle and  highly  explosive  agency.  The  rule 
at  common  law  is  that,  where  an  agent  so 
introduced  is  controllable  by  care,  attention, 
or  science,  be  who  receives  tbe  benefit  must 
assume  tbe  responsibility."  Tbe  same  princi- 
ple was  applied  in  a  similar  case,  in  Oil  City 
Gas  Co.  v.  Robinson,  99  Pa.  1,  and  is  stated 
with  illustrations  in  Thornton  on  Oil  &  Gas, 
§§  614,  637.  Other  authorities  are  collated 
in  a  note  to  32  L.  R.  A.  (N.  S.)  809-819. 

[2]  It  is  contended  tbat  tbe  evidence  is  in- 
suificleut  to  show  notice  to  tbe  company  of 
tbe  defective  condition  of  its  pipes.  This 
evidence  has  already  been  stated,  and,  if 
competent,  was  sufficient  to  uphold  the  find- 
ing that  the  company  had  notice.  This  sub- 
ject has  been  recently  considered  in  this 
court  (Hashman  v.  Gas  Co.,  93  Kan.  328,  111 
Pac.  4(>8).  and  extended  comments  here  are 
not  necessary.  Care  was  required  commen- 
surate with  tbe  dangerous  character  of  the 
agency  and  the  consequences  tbat  ought  to 
have  been  apprehended  from  its  escape. 
Hartman  v.  Citizens'  Nat  Gas  Co.,  210  Pa. 
19,  59  Atl.  315.  It  is  true  that  no  one  in- 
formed tbe  company  tbat  gas  was  escaping 
at  tbe  particular  place  of  the  injury  (and 
this  was  true  in  tbe  Hashman  Case  also); 
but  tbat  It  was  escaping  In  the  vicinity,  and 
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only  a  block  distant,  that  conduits  and  oth- 
er passages  would  probably  conduct  It  to 
places  wbere  it  would  cause  disaster,  that 
such  disasters  had  already  occurred,  that  it 
was  escaping  quite  near  the  very  place  where 
the  defects  were  afterwards  found  in  such 
quantities  as  to  cause  complaints,  that  such 
escape  and  explosions  therefrom  were  a  mat- 
ter of  notoriety,  as  shown  by  newspaper  pub- 
lications, and  that  these  were  read  by  the 
superintendent  of  the  company,  are  sufficient 
to  warrant  the  finding  of  notice.  Besides, 
there  was  a  formal  notice  from  the  mayor, 
calling  attention  to  public  danger  and  de- 
manding action.  It  is  said  'that  this  was  in- 
sufficient, because  no  particular  locality  was 
pointed  out.  It  would  seem  to  be  the  duty 
of  the  gas  company,  In  the  circumstances 
shown  in  this  case,  to  take  some  active  meas- 
ures to  ascertain  the  location  and  determine 
the  cause.  It  is  argued  that,  as  only  two 
days  Intervened  between  the  mayor's  writ- 
ten notice  and  the  explosion  in  question,  suf- 
ficient time  had  not  elapsed;  but  this  did  not 
justify  inaction,  in  view  of  the  information 
already  possessed  by  the  company.  It  was 
for  the  Jury  to  determine  whether  reasonable 
vigilance  would  not  have  discovered  the  de- 
fects, before  the  disaster  complained  of, 
which  were  found  soon  afterwards.  Shlrey 
V.  Consumers'  Gas  Co.,  Appellant,  215  Pa. 
399,  64  AO.  541. 

[3]  It  is  argued  that  the  complaints  made 
in  the  summer  and  fall  by  residents  near  the 
seat  of  the  trouble  should  not  have  been  al- 
lowed, because  the  identity  of  the  person 
called  by  telephone  and  of  the  persons  who 
appeared  on  the  scene  IS  response  thereto 
was  not  established.  There  was  but  one 
gas  company  in  the  city,  and  the  call  was 
upon  that  company.  The  person  coming  to 
make  examination  appeared  to  be  acting  pur- 
suant to  the  complaint  in  the  usual  course  of 
such  husiness.  It  was  not  shown  on  the 
trial,  nor  is  it  asserted  here,  that  the  com- 
plaints were  not  received.  In  the  circum- 
stances shown,  it  cannot  be  held  that  the  ad- 
mission of  the  evidence  was  erroneous;  and 
its  weight  was  for  the  Jury  to  determine. 

[4]  It  is  contended  that  the  evidence,  re- 
lating to  newspaper  publications  concerning 
previous  explosions,  was  incompetent.  The 
evidence  was  elicited  by  the  examination  of 
the  superintendent  of  the  company  to  'show 
that  his  attention  had  been  thus  called  to 
the  matter,  and  was  admissible  for  that  pur- 
pose, as  the  evidence  of  conversations  con- 
veying the  same  information  would  have 
been. 

In  the  cross-examination  of  an  officer  of 
the  gas  company,  questions  were  allowed  to 
be  asked  designed  to  ascertain  whether  this 
company  paid  to  another  company  sup- 
plying it  with  natural  gas  for  all  gas  re- 
ceived, or  only  for  that  sold  and  delivered 
by  this  company  to  its  customers.  It  is 
argued  by  the  appellee  that  this  evidence  was 


allowed,  because  any  substantial  discrepancy 
would  tend  to  show  a  leakage.  It  must  be 
conceded  that  the  evidence  had  only  a  remote 
bearing,  if  any,  upon  the  issue;  but  it  could 
not  have  been  prejudicial,  especially  in  view 
of  the  witness'  statement  that  be 'was  not 
sufficiently  acquainted  with  the  business  to 
say  whether  his  cominny  would  be  the  loser 
from  leakage  or  not 

Objection  was  made  to  evidence  of  the 
escape  of  gas  after  the  explosion  in  question ; 
but  the  court  correctly  limited  the  applica- 
tion of  this  evidence  to  its  bearing  upon  the . 
condition  of  the  pipes  and  mains  before  the 
injury  to  appellee  occurred.  The  same  ques- 
tion was  presented  in  the  Hashman  Case, 
wbere  it  was  held  that  there  was  no  error 
In  allowing  such  evidence  for  the  purpose 
to  which  it  was  limited.  Other  objections 
to  testimony  have  been  considered;  but  no 
error  appears  in  the  rulings  thereon. 

[6]  It  is  insisted  that  several  of  the  find- 
ings are  unsupported  by  evidence.  These 
findings  are  to  the  effect  that  gas  escaped 
from  the  service  pipes  on  the  north  side  of 
Seventh  street,  and  entered  the  basement  of 
the  printing  house  through  the  telephone 
conduits.  It  was  shown,  as  we  have  seen, 
that  the  pipes  were  defective,  and  that  gas 
escaped  therefrom;  that  the  telephone  con- 
duit led  from  the  manhole  at  Seventh  and 
Jackson  streets  directly  to  the  basement 
where  it  exploded;  that  the  volume  of  gas 
Issued  from  the  conduit;  and  that  an  ex- 
plosion had  occurred  tn  other  manholes, 
also  connected  by  conduits  to  the  same  man- 
hole. It  is  true  that  the  icourse  of  the  gas 
from  the  defective  pipes  to  the  manhole 
near  by  was  not  traced  by  any  witness. 
The  same  difficulty  appears  in  the  applica- 
tion of  the  defendant's  theory  that  the  gas 
in  the  conduits  all  came  from  the  broken 
main;  for  no  witness  traced  its  course  from 
the  break  to  the  conduit.  Besides,  there 
was  no  evidence  of  the  means  by  which  it 
reached  the  cistern  where  other  explosions 
had  occurred.  The  fact  remains  that  nat- 
ural gas  was  in  these  conduits;  it  came 
from  the  defendant's  pipes  or  main,  for 
there  was  no  other  source;  and  it  was  for 
the  Jury  to  find  whether  it  came  from  the 
defective  service  pipes,  the  broken  main,  or 
both.  The  jury  found  that  the  company  had 
no  notice  of  the  leak  from  the  ,break,  but 
did  have  notice  of  gas  escaping  from  the 
defective  service  pipes.  It  the  company  had 
no  notice  of  the  leak  in  the  main  where 
broken,  it  could  not  have  been  liable,  under 
the  instructions  given  to  the  Jury,  for  in- 
juries from  gas  escaping  from  the  break. 
It  is  therefore  unimportant  now  whether 
such  break  resulted  from  the  negligence  of 
the  city  in  laying  its  water  pipe  above  the 
gas  main,  or  of  the  company  in  suffering 
this  to  be  done  without  objection  or  further 
examination;  and  apparent  contradictions 
in  the  findings  upon  that  matter,  complained 
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of  by  the  appellant,  are  ImmaterlaL    These 
findings  are: 

"(4a)  Was  It  the  negligence  of  the  defend- 
ant that  caused  the  said  break  in  the  main 
at  the  point  of  Jackson  and  Seventh  streets, 
and  caused  the  escape  of  said  gas  therefrom? 
Answer:   Yes;   and  contributory  cause." 

"(10)  What  caused  the  break  in  the  de- 
fendant company's  main  at  the  point  where 
the  water  lateral  was  laid  near  the  comer 
of  Jackson  and  Seventh  streets?  Answer: 
We  don't  know." 

"(12)  Was  it  the  negligence  of  the  defend- 
ant company  which  caused  the  break  in  Its 
noAn  at  the  corner  of  Seventh-  and  Jackson 
streets?  Answer:  Yes;  and  contributory 
cause." 

It  is  probable  that  finding  4a  was  based 
on  the  supposed  negligence  of  the  gas  com- 
pany in  offering  no  objection  to  the  manner 
In  which  the  water  lateral  was  laid  over 
its  main,  and  Us  failure  to  guard  against 
bonsequences  to  be  anticipated  from  laying 
it  in  that  manner.  In  answering  that  they 
did  not  know  what  caused  the  break,  it 
may  be  presumed  that  the  Jury  understood 
the  question  to  relate  to  the  particular 
means  or  agency  operating  immediately  to 
cause  the  break,  such  as  the  weight  of  the 
water  pipe,  the  settling  of  the  ground,  or 
other  disturbance.  The  answers  In  findings 
4a  and  12,  compared  with  Undlng  10,  indi- 
cate that  the  Jury  understood  that  that  ques- 
tion referred  to  some  such  specific  agency, 
and  not  to  negligence  permitting  it  to  op- 
erate. 

[S]  The  company  Is  not  absolved  from  the 
consequence  of  its  negligence  in  permitting 
the  escape  of  gas  from  Its  service  pipe  to 
accumulate  in  the  basement  of  the  printing 
house,  merely  because  gas  also  escaped  and 
accumulated  there  from  the  broken  main, 
although  it  should  be  conceded  that  it  was 
not  liable  for  the  latter,  and  that  the  city 
was.  The  city  might  be  responsible  for  the 
broken  main  and  the  gas  company  for  the 
defective  service  pipes;  and  if  these  causes, 
operating  together,  caused  the  explosion  the 
negligence  of  one  would  not  excuse  the  oth- 
er. "Where  two  or  more  parties,  by  their 
concurrent  wrongdoing,  cause  injury  to  a 
third  person,  they  are  Jointly  and  severally 
liable."  Kansas  City  v.  Slangstrom,  53 
Kan.  431,  36  Pac.  706;  Kansas  City  v.  File, 
60  Kan.  157,  65  Pac.  877;  Arnold  v.  Milling 
Co.,  86  Kan.  12,  119  Pac.  373;  McKenna  v. 
Gas  Co.,  198  Pa.  31,  47  Atl.  990;  notes  in 
29  L.  R.  A.  356  and  32  L.  R.  A.  (N.  S.)  809; 
1  Thompson  on  Negligence,  {  75;  Louisville 
V.  Schneider,  143  Ky.  171,  136  S.  W.  212, 
35  L.  R.  A.  (N.  S.)  207. 

The  Jury  were  asked  to  find  whether  gas 
escaped  in  certain  designated  parts  of 
streets  about  the  Intersection  of  Jackson 
and  Seventh  streets.  They  answered:  "Yes; 
from  Seventh  street  cistern."  Complaint  is 
made  that  the  answer  is  evasive;    bnt  the 


cistern  was  in  one  of  the  designated  parts 
of  streets,  and  if  It  was  deemed  Important 
to  have  a  finding  whether  gas  came  to 
the  surface  otherwise  than  through  the  cis- 
tern a  request  should  have  been  made  for 
a  further  answer.  In  any  event.  In  view 
of  the  evidence  showing  the  escape  of  gas 
in  that  locality  and  the  several  explosions 
therefrom,  the  fact  sought  to  be  developed 
would  not  be  controlling. 

An  instruction  was  given  to  the  effect 
that.  If  the  break  in  the  main  at  Seventh 
and  Jackson  streets  caused  the  escape  of 
gas,  and  tlie  broken  condition  had  existPd 
for  such  length  of  time  that,  in  the  exercise 
of  due  care,  it  should  have  been  known  and 
repaired,  and  the  company  failed  and  neg- 
lected to  discover  and  repair  the  broken 
pipe,  and  injuries  to  the  plaintiff  resulted 
from  gas  escaping  from  such  break  and  oth- 
er gas  from  the  service  pipes,  tlie  oopipany 
was  negligent  in  falling  to  repair  the  broken 
main.  This  Is  alleged  to  be  erroneous;  but, 
as  the  Jury  found  that  the  company  had  no 
notice  of  the  break  referred  to,  and  the 
court,  by  other  instructions,  predicated  lia- 
bility upon  such  notice,  no  prejudice  result- 
ed from  the  Instructions,  even  If  erroneous. 

All  the  Instructions  given  and  refused 
have  l)een  examined.  The  substance  of 
those  refused,  so  far  as  deemed  proper  and 
material,  appears  to  have  been  included  in 
the  Instructions  given.  Upon  consideration 
of  the  instructions  criticised  in  the  brief,  as 
well  as  those  requested,  we  find  no  prejudi- 
cial error  in  the  rulings  thereon. 

The  Judgrment  is  affirmed.  All  the  Jus- 
tices concurring. 


(as  Kan.  SSI) 
PAINTER  V.  HlNES.t 
(Supreme  Court  of  Kansas.     April  6,  1912.) 

(SylUthut  (y  M«  Court,) 

1.  JoiHT  Advkntobbs  (I  4*)— AccormsMO. 

A  man  actively  engaged  in  the  general  real 
estate  business  entered  upon  a  jomt  venture 
with  another  in  the  purchase  and  sale  of  a  tract 
of  land;  the  profits  or  ioBses  to  be  shared 
equally.  The  court  found  that  they  agreed 
that  each  would  give  special  attention  and  his 
time  to  the  selling  of  the  land,  and  would  faith- 
fully and  diligently  endeavor  and  use  his  best 
and  special  efforts  to  sell  as  soon  as  possible. 
Upon  a  suit  for  an  accounting  after  a  speedy 
and  proiitable  sale  of  the  land,  the  defendant, 
without  claiming  extra  compensation  for  his 
own  services,  and  without  evidence  of  damage 
to  the  firm  was  permitted  to  recover  for  the 
failure  of  the  plaintiff  to  devote  proper  atten- 
tion to  the  enterprise.    Beld,  error. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Cent  Dig.  §§  3-6;   Dec  Dig.  {  4.»] 

2.  Joint  Adventuhes  (§  5*)— Accountino. 

In  such  an  accounting  the  defendant  wss 
allowed  credit  for  expenses,  and  the  plaintiff 
asked  to  open  up  the  case  and  establish  an  ex- 
pense account  also.  Beld,  that  his  request 
should  have  been  granted. 

[Ed.  Note.— For  other  cases,   see  Joint  Ad> 
ventures,  Cent.  Dig.  {  7;  Dec.  Dig.  |  6.*] 


•For  otber  cases  see  same  topic  and  section  NUMBER  la  Deo.  Dla.  &  Am.  Dig.  Key  No.  Series  *  R«p'r  Indeias 
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Appeal  fiom  District  Oonrt,  Jefferson 
County. 

Action  by  O.  Ia  Painter  against  J.  D. 
Hines.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed  In  part,  and  remanded. 

B.  F.  Milton,  of  Topeka,  for  appellant  J. 
B.  Larimer,  of  Topeka,  and  H.  T.  Phinney,  of 
Oskaloosa,  for  appellee. 

WEST,  J.  In  July,  1905,  the  parUea  en- 
tered into  a  partnership  agreement  to  pur- 
chase 8,280  acres  of  land  in  Ford  and  Hodge- 
man counties  and  to  sell  the  same;  the  prof- 
Its  or  losses  to  be  divided  equally.  The  plain- 
tiff had  a  flourishing  real  estate  business  at 
Dodge  City,  employing  a  clerk  and  stenogra- 
pher and  maintaining  a  well-equipped  office. 
He  had  been  discussing  a  sale  of  the  land  In 
question  with  Its  owner  and  was  to  have  a 
commission,  if  sold,  of  |1,750.  The  defend- 
ant, who  lived  in  northeastern  Kansas,<  being 
at  the  plaintiff's  office,  was  told  of  the  land 
and  the  chance  to  purchase,  and  the  two 
went  to  look  It  over  and  concluded  to  buy  It, 
which  they  did.  This  was  on  July  7,  1905, 
and  by  the  end  of  March,  1006,  the  land  had 
been  disposed  of  and  the  parties  attempted 
a  settlement  which  was  blocked  by  the  claim 
on  the  part  of  the  defendant,  Hines,  that, 
when  the  land  was  bought,  Painter  had 
claimed  to  him  that  instead  of  $1,750  com- 
mission he  was  receiving  $650,  whereas  in 
truth  be  had  kept  back  $1,100,  one-half  of 
which  Hines  demanded,  and,  upon  Painter's 
refusal  to  pay,  the  settlement  progressed  no 
further.  In  March,  1909,  this  suit  was 
brought  for  a  partnership  settlement  and  a 
recovery  of  ^,337.50  alleged  to  be  due  plain- 
tiff. A  protracted  trial  was  had  before  the 
court  and  the  case  was  taken  under  advise- 
ment, after  which  elaborate  flndings  of  fact, 
16  In  number,  were  made,  followed  by  con- 
clusions of  law  and  a  decree,  awarding  plain- 
tiff $2,249.40,  each  party  to  pay  one-half  the 
costs.  Each  filed  a  motion  for  a  new  trial, 
and  the  plaintiff  appeals,  alleging  error  in 
the  findings  of  fact  and  conclusions  of  law, 
asserting  that  a  number  of  the  former  are 
contrary  to  the  evidence  and  others  unsup- 
iwrted  thereby,  and  also  complains  that  cer- 
tain findings  submitted  by  the  plaintiff  were 
refused. . 

The  case  is  marked  by  the  usual  conflict  of 
evidence.  Having  gone  over  the  briefs,  the 
abstract,  and  the  couuterabstract,  and  ob- 
served the  claims  of  the  parties  and  the  vari- 
ous details  of  the  dealings  between  them  and 
the  positions  now  taken  and  arguments  ad- 
vanced, we  find  only  two  matters  demand- 
ing serious  attention.  The  twelfth  finding  Is 
to  the  effect  that  plaintiff's  time  and  serv- 
ices during  the  six  months  following  the 
formation  of  the  partnership  were  of  the 
value  of  $500  a  month,  only  one-third  of 
which  were  devoted  to  the  partnership  mat- 
ters, and  that  for  the  other  four  months  the 
plaintiff  should  account  to  the  partnership 


for  $2,000,  one-half  of  which  Is  given  to  the 
defendant.  In  the  fifteenth  finding  the  de- 
fendant was  allowed  an  expense  account  of 
$750,  although  the  plaintiff  was  not  permit- 
ted to  reopen  the  case  and  submit  his  own 
expense  account  upon  bis  request  so  to  do. 

It  was  alleged  in  the  answer  that  plaintiff 
neglected  to  devote  his  whole  time  to  the 
partnership  interest  to  the  damage  of  the 
partnership.  While  the  court  found  that  it 
was  mutually  agreed  "that  each  would  give 
special  attention  and  his  time  to  the  selling 
of  the  land,  and  would  faithfully  and  dili- 
gently endeavor  and  use  his  special  efforts 
to  make  the  sale  of  the  lands  as  soon  as  pos- 
sible In  accordhnce  with  the  contract,"  and 
while  there  Is  some  evidence  tending  to  show 
that  the  plaintiff  was  not  as  active  in  regard 
to  this  land  as  was  the  defendant,  and  that 
the  plaintiff  was  equally  or  more  Interested 
and  active  In  the  sale  of  other  lands,  yet 
there  was  no  evidence  or  finding  that  each 
should  devote  his  entire  time  and  attention 
to  this  matter.  The  plaintiff,  by  his  own ' 
efforts  and  those  of  his  office  force,  did  de- 
vote considerable  attention  to  the  sale  of  this 
land  and  to  the  abstracts,  records,  convey- 
ances, and  details  of  many  of  the  transac- 
tions concerning  the  various  tracts  sold  from 
dme  to  time.  Certain  it  is  that  no  evidence 
either  showed  or  tended  to  show  that  any 
alleged  neglect  on  the  part  of  the  plaintiff 
operated  to  cause  loss  or  damage  to  the  part- 
nership, for  the  entire  tract  was  sold  out  In 
less  than  one  year  at  a  profit  of  over  $17,000. 

Many  cases  are  cited  to  the  effect  that 
where  each'  partner  agrees  to  give  his  en- 
tire time  to  the  business,  and  one  withdraws 
or  willfully  abandons  his  work  and  leaves 
the  burden  on  the  other,  a  deduction  should 
be  made  from  his  share  of  the  profit  The 
abstract  Ishows  that  counsel  stated  to  the 
court  that  no  claim  would  be  made  by  the 
defendant  for  extra  comi)ensation  on  account 
of  his  alleged  extra  services,  and,  none  being 
claimed  or  allowed,  this  question  is  out  of 
the  case.  The  rule  allowing  one  partner 'a 
deduction  from  the  other  partner's  profits  on 
account  of  failure  to  do  an  equal  share  of 
the  work  does  not  we  think,  apply  to  this 
case.  In  the  course  of  the  plaintlfTs  real 
estate  business  and  dealings,  he  came  upon 
the  chance  to  buy  this  land,  and  the  defend- 
ant entered  into  the  project  with  him. 

[1]  There  is  no  basis  for  claiming  that  ei- 
ther the  plaintiff  or  the  defendant  entered 
Into  a  solemn  compact  to  devote  exclusive  at- 
tention to  this  one  project  to  the  utter  aban- 
donment of  everything  else,  although  it  ap- 
pears that  the  defendant,  having,  as  he  stat- 
ed, nothing  else  to  do,  did  devote  practical- 
ly his  exclusive  time  to  it  for  a  while. 

Insley  v.  Shire,  54  Kan.  793,  39  Pac.  713,  45 
Am.  St.  Rep.  308,  Involved  a  bank  firm  which 
had  suffered  a  serious  loss  through  the  fraud 
of  Its  employes,  and  this '  was  by  the  trial 
court  laid  at  the  door  of  one  partner  who 


Digitiz'ed  by 


Google 


1038 


122  PACIFIC  REPORTER 


(Kan. 


was  alleged  to  have  been  negligent  in  respect 
of  the  affairs  of  the  partnership.  But  it  was 
held  that,  as  Insley  was  also  careless,  be 
could  not  shirk  his  part  of  the  responsibility 
and  call  upon  Shire  to  make  good  the  loss. 
It  was  said  that  It  was  the  duty  of  the  part- 
ners to  devote  their  time  and  best  endeavors 
to  carrying  on  the  business  and  promote  its 
prosperity,  and  that,  in  the  absence  of  any 
special  agreement  between  them  aa  to  the  di- 
vision of  labor,  each  should  have  given  bis 
time  and  attention  to  the  conduct  of  the 
business  without  regard  to  the  relative  serv- 
ices of  the  several  partners.  It  must  be  re- 
membered that  here  the  partnership  involv- 
ed but  one  venture — the  bandlfng  of  this  land 
— and  it  was  necessarily  unlike  an  enterprise 
such  as  a  general  banking  business  to  which 
the  partners  would  be  expected  to  devote 
their  exclusive  attention,  and  reason  dictates 
a  less  strict  requirement  when  a  mere  joint 
venture  Is  undertaken  as  to  one  specific  mat- 
ter, otherwise  those  engaging  In  such  an  un- 
dertaking would  be  compelled  to  forsake  all 
else  and  cleave  only  unto  that. 

The  leading  case  of  Marsh's  Appeal,  69  Pa. 
30,  8  Am.  Rep.  206,  concerned  a  partnership 
which  carried  on  a  foundry,  grain  drill,  and 
stove  business  into  which  the  partners  en- 
tered upon  an  equal  footing,  and  by  verbal 
agreement  one  was  to  attend  to  the  finances. 
He  voluntarily  withdrew,  and  for  some  years 
refused  to  render  any  services  as  a  partner. 
It  was  found  that  the  services  would  have 
been  worth  $1,000  a  year,  and  that  each  part- 
ner had  agreed  to  take  a  particular  depart- 
ment of  the  business.  It  was  found,  how- 
ever, that  a  loss  was  suffered  by  the  firm 
during  the  absence  of  this  member  amount- 
ing to  some  $5,000.  It  was  held  that  the 
other  partners  could  not  claim  anything  be- 
yond an  equal  share  of  the  common  benefit 
for  extra  services  rendered  by  them,  but  that 
they  could  charge  the  delinquent  member 
with  the  loss  occasioned  by  his  refusal-  to 
render  the  services  which  he  had  agreed  to 
perform. 
•  In  Williams  v.  Pedersen,  47  Wash.  472,  92 
Pac.  287, 17  L.  R.  A.  (N.  S.)  384,  the  Supreme 
Court  of  Washington  held  that  one  member 
of  a  partnership  engaged  In  a  logging  busi- 
ness was  not,  in  the  absence  of  an  agreement 
to  that  effect,  entitled  to  a  greater  share  of 
the  earnings  than  the  other  by  reason  of  the 
fact  that  the  latter  was  frequently  absent 
and  the  former  did  the  greater  amount  of 
work.  In  a  footnote  a  multitude  of  cases  is 
cited  from  which  it  appears  to  be  the  unques- 
tioned rule  that  ordinarily  one  partner  Is  not 
entitled  to  compensation  for  extra  services. 
The  general  rule  is  that  Inattention  or  mis- 
conduct by  one  of  the  partners  does  not  enti- 
tle the  other  to  an  extra  share  of  the  pro- 
ceeds unless  damages  to  the  partnership  be 
shown,  and,  the  defendant  not  being  entitled 
to  compensation  for  extra  services  and  not 


claiming  any,  he  should  not  have  l>eeii  allow- 
ed to  recover  on  account  of  the  plaintiff's  al- 
leged neglect  or  misconduct  (without  estab- 
lishing, by  proper  evidence,  a  loss  accruing 
thereby  to  the  firm).  Caldwood  v.  Lelber,  7 
Paige,  483 ;  Tutt  v.  Land,  50  Ga.  340 ;  Mc- 
Connell  v.  Stubbs,  124  Ga.  1038,  53  S.  E.  698. 

[2]  The  fifth  finding  Is  to  the  effect  that 
each  partner  was  to  contribute  one-half  of 
the  money  to  pay  for  the  land  and  share 
equally  in  the  profits  and  losses.  The  testi- 
mony shows  that  when  the  settlement  was 
attempted  on  March  29,  1906,  It  was  found 
that  the  firm  bad  overpaid  the  former  owner 
of  the  land  something  more  than  $7,200.  and 
he  gave  the  defendant  a  check  for  $3,600  as 
his  part,  and  that  this  left  him  owing  the 
plaintiff  about  the  same  amount,  and  that  a 
division  of  certain  firm  money  was  made  at 
that  time  between  the  plaintiff  and  defend- 
ant, and  that  afterwards,  when  the  contro- 
versy b&me  up  over  the  commission,  each  par- 
ty demanded  to  be  allowed  a  certain  amount 
for  expenses,  plaintiff  claiming  that  he  had 
done  much  advertising,  and  that  the  defend- 
ant bad  no  more  coming  in  the  way  of  ex- 
penses than  be  had.  Upon  the  trial,  the  de- 
fendant was  allowed  to  prove  and  recover  an 
expense  account  of  $750.  During  the  intro- 
duction of  this  testimony,  the  plaintiff  asked 
to  be  permitted  to  reopen  his  case  and  intro- 
duce evidence  concerning  his  expenses  in  con- 
nection with  the  partnership  which  was  ob- 
jected to  by  the  defendant  and  denied  by  the 
court.  The  entire  course  of  the  deal  Indi- 
cates that  the  partnership  agreement  to  di- 
vide the  profits  and  losses  equally  wa^  In- 
tended to  be  carried  out,  and.  If  either  party 
is  to  be  credited  with  expenses,  there  is  no 
reason  why  the  other  should  not  be  likewise 
credited.  While  the  petition  did  not  ask  al- 
lowance for  expenses.  It  did  pray  for  an  ac- 
counting, and  the  plaintiff  should  not  be  pre- 
cluded from  meeting  the  defendant's  claim 
for  expenses  by  one  of  his  own,  especially 
when  he  requested  to  open  up  the  case  and 
make  the  proof. 

While  complaints  are  made  touching  many 
other  matters  involved,  and  while  the  defend- 
ant insists  that  he  is  entitled  to  a  decree 
against  the  plaintiff,  we  think,  with  the  two 
exceptions  already  mentioned,  the  trial  court 
reached  a  fair  and  equitable  conclusion.  We 
cannot,  however,  approve  of  the  allowance  of 
the  defendant's  expense  account  without  per- 
mitting the  plaintiff  to  prove  and  be  credited 
for  his,  nor  the  finding  and  conclusiou  of  law 
holding  the  plaintiff  accountable  to  the  de- 
fendant for  one-half  the  supposed  value  of 
his  services  for  four  months  of  the  time  dur- 
ing the  partnership,  in  the  absence  of  evi- 
dence showing  damages  to  the  firm. 

The  cause  Is  therefore  remanded  for  fur- 
ther proceedings  In  reference  to  these  two 
matters  only  ;  In  other  respects  the  decree  Is 
affirmed.    All  the  Justices  concurring. 
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WHTTLAW  T.  ILLINOIS  LIFE  INS.  OO.f 
(Supreme  Court  of  Kanaaa.    April  6,  1912.) 

(ByUalnu  iy  tk«  Court.) 

1.  Apfkal  and  Bbbob  (H  90,  98*)— Bbtixw— 
Stbikino  out  Anbwkb. 

An  order  overruliDg  a  motion  to  strike  out 
parta  of  an  answer  which  does  not  involve  the 
merits  nor  determine  the  action  is  not  appeal- 
able, aud  can  only  be  reviewed  in  this  court 
after  final  judgment  in  the  action. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig  i|  699-611,  QiA-Qil;  Dec 
Dig.  If  90,  93.*] 

2.  Appeal   ai»d  Ebbob   (J  90*)  —  Kbvibw  — 

APPXAI.ABLX  OBDEB. 

An  order  strilcing  out  parts  of  a  reply  con- 
taining new  matter  pleaded  in  defense  of  new 
matter  contained  in  the  answer,  and  which  in- 
volves the  merit's  of  the  action,  and  precludes 
the  defense  so  pleaded,  is  appealable,  and  may 
be  reviewed  in  this  court  before  judgment  in 
the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  599-811;  Dec.  Dig.  i  90.*] 

Appeal  from  Conrt  of  Common  Pleas,  Wy- 
andotte County. 

Action  by  Mary  M.  Whltlav  against  tbe 
Illinois  Life  Insurance  Company.  Judgment 
for  defendant,  and  plalntUf  appeals.  Re- 
versed with  directions. 

T.  A.  Pollock  and  H  O.  Little,  both  of 
Kansas  City,  for  appellant  A.  L.  Berger, 
of  Kansas  City,  for  appellee. 

BENSON,  J.  The  proceedings  to  be  re- 
viewed in  this  case  relate  to  tbe  pleadings. 
Tlie  action  was  to  recover  upon  a  contract 
for  reinsurance  attached  to  a  life  insurance 
policy.  The  petition  contained  a  copy  of  the 
policy,  the  certificate  of  reinsurance,  a  letter 
signed  by  the  president  and  secretary  of  the 
appellee,  the  reinsuring  company,  and  a 
proposition  marked'  "D"  made  to  and  ac- 
cepted by  the  company  which  issued  the 
policy.  Tbe  amended  answer  contained, 
first  a  general  denial;  second,  a  denial  that 
the  documents  set  out  In  the  petition  con- 
stituted a  contract;  and,  third,  a  defense  or 
defenses  based  upon  a  contract  between  the 
two  insurance  companies,  approved  by  a 
federal  circuit  court  in  an  action  brought 
by  a  policy  holder  of  the  issuing  company,  in 
which  both  companies  were  parties.  The 
policy  provided:  "The  said  association  fur- 
ther agrees  to  continue  this  Insurance  with- 
out medical  re-examination  for  other  ensu- 
ing consecutive  terms,  of  12  months  each, 
during  the  life  of  the  Insured,  upon  payment 
on  or  before  the  28th  day  of  February  in 
each  successive  year  of  tbe  annual  premium. 

*  *  *  Tbe  annual  premium  on  this  policy 
may,  by  the  consent  of  the  association,  be 
paid  In  semiannual  or  quarterly  equivalent, 

*  *  *  but  failure  to  pay  when  due  any 
mch  semiannual  quarterly  equivalent  will 
then  terminate  thla  policy,  except  as  here- 
inafter set  forth.  In  case  of  claim  by 
death,  any  impald   portion  of  the  annual 


premium  or  other  Indebtedness  of  the  Insur- 
ed to  the  association  will  be  deducted  from 
the  sum  .Insured." 

The  contract  between  the  Insuring  and 
the  reinsuring  companies  contains  provisions 
quoted  In  the  answer  which  the  appellee 
alleges  change  the  above  provisions  of  poli- 
cies of  tbe  class  sued  upon,  so  that  the 
failure  to  make  the  quarterly  payment  of  a 
premium  when  due  works  a  forfeiture  ipso 
facto. 

Upon  this  statement  it  appears  that  the 
principal  Issue  to  be  tried  is  simple.  Brief- 
ly stated,  it  is  whether  the  terms  of  the 
policy  or  of  the  contract  between  the  two 
companies  shall  govern,  conceding  that  such 
terms  are  in  conflict  In  an  endeavor  to 
present  this  Issue,  a  voluminous  answer, 
amended  answer,  and  a  lengthy  reply  have 
t>een  filed,  and  the  case  Is  presented  here 
upon  48  assignments  of  error,  based  upon 
rulings  on  demurrers  and  motions'. 

[1]  The  rulings  upon  various  motions  di- 
rected against  the  answer  and  amended  an- 
swer will  not  now  be  considered,  a  reply 
thereto  having  been  filed,  and  the  orders 
appealed  from  not  involving  the  merits  nor 
determining  the  action.  Last  clause  section 
665,  avU  Code  (section  6160,  Gen.  St  1909), 
and  section. 666  (section  6161).  Stebblns  r. 
Laird,  10  Kan.  229;  A.  T.  &  S.  F.  Bid.  Oo.  v. 
Brovni,  Adm'r,  26  Kan.  443;  Lndes  v.  Hood. 
29  Kan.  49.  Such  orders  may  be  reviewed 
after  flnal  judgment  Hulme  v.  Dlfferbach- 
er,  63  Kan.  181,  36  Pac.  60. 

The  amended  answer  contained  the  foI> 
loMrlng:  "This  defendant  expressly  denies 
that  It  executed  and  delivered  to  the  plain- 
tiff the  certain  writing  attached  to  the  said 
plaintiff's  petition  marked  'Exhibit  D.'  This 
defendant  expressly  denies  that  tbe  said 
Elxhlbits  B,  C,  and  D  constituted  a  reinsur- 
ance contract  made  by  tbe  said  defendant 
to  and  with  Francis  M.  Whitlaw  or  th* 
plaintiff  herein." 

This  defense  waa  verified  thus:  "That  th* 
second  defense  of  the  foregoing  answer  is 
true,  and  that  the  defendant  denies  the  exe- 
cution and  delivery  to  the  plaintiff  of  the 
certain  writing  attached  to  said  petition 
marked  'Exhibit  D.' " 

A  demurrer  was  filed  to  this  paragraph  on 
the  ground  that  it  did  not  state  facts  con- 
stituting a  defense.  The  denial  contained  in 
this  defense  is  not  of  the  execution  of  tbs 
paper  alone,  but  of  Its  execution  and  deliv- 
ery to  the  pMntiff.  Delivery  to  the  plaintiff 
who  Is  the  beneficiary  only  was  not  neces- 
sary; it  should  have  been,  and  It  appears 
that  It  was,  delivered  to  the  policy  holder. 
It  Is  true  that  the  petition  contained  a  gen- 
eral averment  probably  made  through  in- 
advertence, that  all  these  papers  were  de- 
livered to  the  plaintiff,  but  this  clause  is 
Immediately  followed  by  the  qualifying 
statemmt  that  the  proposition.  Exhibit  D, 


•For  other  cases  see  same  topic  and  section  NVMBIOt  In  Deo.  Dii.  ft  Am.  Dlx.  Key  Mo.  Series  *  Sep'r 
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was  issued  to  the  trustees  aod  policy  hold- 
ers, and  tiiat  the  other  papers  were  sent 
to  Francis  M.  Whltlaw  (the  insured)  and 
the  plaintiff.  The  concluding  part  of  this 
defense  is  only  the  statement  of  a  legal 
conclusion  of  the  pleader  that  the  papers 
referred  to  do  not  constitute  a  contract. 
This  conclusion  Is  erroneous,  for  they  do 
Import  a  contract  of  reinsurance,  and  the 
defense  demurred  to  was  insufficient.  It  is 
argued  that  under  several  decisions  of  this 
court  the  ruling  upon  the  demurrer  Is  not 
reviewable  at  this  state  of  the  case.  With- 
out considering  that  question  under  the 
provisions  of  the  present  Civil  Code,  it  is 
deemed  proper  to  express  the  views  of  this 
court  upon  the  sufiElciency  of  this  part  of  the 
answer  in  view  of  further  proceedings  to  be 
talcen  in  the  case.  It  should  be  observed 
in  this  connection  that  the  statute,  under 
which  it  is  claimed  that  the  federal  court 
proceedings  were  conducted,  provides  that 
the  proposition  of  a  company  offering  to  re- 
Insure  the  policies  of  another  company  shall 
be  formulated  and  the  substance  transmit- 
ted to  the  policy  holders.  Laws  1903,  c.  336. 
The  answer  In  another  paragraph  avers  that 
this  was  done,  and  that  to  the  best  Icnowl- 
edge  and  belief  of  the  pleader  Exhibit  D  of 
the  petition  is  the  summary  of  the  proposi- 
tion so  submitted  and  transmitted.  Thus  it 
appears  there  was  really  no  material  dis- 
pute about  the  facts  relating  to  Exhibit  D. 
The  new  matter  in  the  reply,  pleaded  as 
a  defense  to  the  allegations  of  the  answer 
relating  to  the  federal  court  proceedings  and 
contract  l>etween  the  two  insurance  com- 
panies, was  striclien  out  on  motion  of  the 
appellee.  The  parts  so  strlclcen  out  stated 
In  substance  that  the  insured  was  not  a  par- 
ty to  the  action  in  the  federal  court;  that 
his  rights  as  a  policy  bolder  were  not  in 
issue  in  that  action;  that  any  order  or  de- 
cree of  that  court  changing  the  terms  of  the 
policy,  or  In  any  manner  affecting  it,  except 
as  stated  in  the  proposition  "D"  were  of  no 
effect  against  the  insured  and  his  benefl- 
dary;  that,  by  that  proposition  and  its  letter 
set  out  in  the  petition  the  appellee  induced 
the  insured  to  l)elieve  that  he  would  be  and 
was  reinsured  upon  the  terms  of  his  poli- 
cy without  change,  upon  the  faith  of  which 
he  paid  his  premiums  to  the  reinsuring  com- 
pany, which  is  now  estopped  from  claiming 
any  "such  change;  that  the  proposition  con- 
tained in  Exhibit  D  was  authorized  and  is- 
sued by  the  appellee,  and  the  insured  with 
other  policy  holders  gave  his  proxy  to  vote 
upon  that  proposition  and  no  other;  and 
that  he  never  consented  to,  nor  became 
bound  to  accept,  any  contract  for  any  other 
or  different  terms  of  insurance  than  those 
stated  in  his  policy,  and  that  any  contract 
embracing  different  terms  was  obtained 
fraudulently  and  deceitfully.  The  reply  also 
pleaded  a  custom  of  the  appellee  to  waive 
the  payment  of  premiums  at  the  exact  date 
when  due,  and  alleged  that  the  payment  up- 


on wliich  default  is  claimed  was  received  by 
that  company  and  credited  upon  its  boolcs 
on  July  2,  1908.  It  was  also  alleged  in  the 
reply  that  the  appellee  received  funds 
amounting  to  over  $100,000,  which  aa  pro- 
vided in  the  policy  sued  upon,  and  the  pro- 
visions of  the  proposition  "D,"  should  !»ave 
been  applied  to  the  payment  of  premiums, 
and  tiiat  a  share  thereof  is  applicable  to  the 
payment  of  premiums  upon  tills  policy, 
which,  when  applied,  will  pay,  and  more 
than  pay,  any  premiums  otherwise  appear- 
ing to  be  in  default  thereon. 

The  appellant  contends  that  under  the 
terms  of  the  policy  the  certificate  of  rein- 
surance, the  letter  of  confirmation,  and  the 
proposition  submitted  to  and  accepted  by 
the  insured,  the  default,  if  any,  in  the  pay- 
ment due  May  30,  1898,  did  not  work  a  for- 
feiture, but  that  any  sum  then  due  should 
be  credited  on  the  amount  due  on  ttte  policy, 
whUe  the  appellee  contends  that  under  the 
agreement  referred  to  t>etwe^n  the  com- 
panies, approved  by  the  federal  court,  the 
policy  lapsed  by  sudi  default  In  the  prop- 
osition "D"  there  is  no  statement  of  any 
change  in  the  terms  of  policies  with  respect 
to  the  time  of  payment  of  premiums  or  in 
the  consequences  to  follow  a  default,  and 
the  appellant  contends  that  the  statute  un- 
der which  the  proceedings  were  taken  gives 
no  authority  to  bind  policy  holders  other- 
wise than  upon  the  proposition  which  was 
transmitted  to  them,  and  upon  which  they 
were  authorized  and  required  to  vote. 
Chapter  336,  Laws  of  1903.  The  I'ssnes  which 
could  have  been  presented  by  concise  state- 
ments of  the  facts,  as  the  Code  requires, 
are  obscured  by  prolixity  of  pleadings. 

[2]  The  appellant  had  the  right  to  plead 
new  matter  of  the  nature  already  referred 
to,  stated  in  his  reply,  in  avoidance,  or  by 
way  of  defense,  to  that  part  of  the  answer 
setting  up  the  proceedings  in  the  federal 
court.  That  the  reply  was  informal  must 
be  conceded,  but  that  was  a  matter  for  cor- 
rection in  form,  suid  not  a  sufficient  ground 
for  strilcing  it  out  without  ordering  such 
changes.  This  order  had  all  the  force  and 
effect  of ,  an  order  sustaining  a  demurrer. 
It  Involved  "the  merits  of  the  action  or  a 
part  thereof"  (last  clause  section  565,  Civil 
Code)  and  precluded  the  defense  so  pleaded 
to  the  new  matter  contained  in  the  answer 
and  is  appealable.  Had  the  motion  related 
only  to  that  part  of  the  reply  pleading  a 
custom  of  receiving  payments  of  premiums 
overdue,  an  order  sustaining  it  would  not 
have  t>een  erroneous  since  the  custom  or 
waiver,  if  relied  upon,  should  be  pleaded  in 
the  petition.  Surety  Co.  t.  Bragg,  63  Kan. 
291,  65  Pac.  272. 

The  order  striking  out  the  reply  la  revers- 
ed, with  directions  to  allow  such  amended 
pleadings  to  be  filed  as  will  clearly  present 
the  issues,  and  to  proceed  with  the  cause. 
All  the  Justices  concurring. 
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HTJKST  et  al.  t.  DANA  (STATE,  Intervener). 

(Supreme  Court  of  Kansas.    Not>  U.)  181X. 
On  Rehearing,  April  6,  1912.) 

fSyUahus  by  the  Court.) 

1.  Navigable  Wateks  (8  36*)— Lands  Un- 
der Water— Tkxe. 

The  title  to  the  bed  of  the  Arkansas  river 
within  the  boundaries  of  Kansas  is  in  the  state. 
[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {  184;   Dec.  Dig.  §  36.*] 

(Additional  Bvllaiut  by  Editorial  Staff.) 

2.  Evidence  (|  10*)— Jodiciai,  Notice— Geo- 
graphical Pacts. 

The  Supreme  Court  takes  judicial  notice 
that  the  Arkansas  river  is  the  largest  affluent 
of  the  Mississippi,  except  the  Missouri,  that  it 
is  2,000  miles  long,  draining  an  area  of  189,000 
square  miles,  that  it  is  navigable  for  more  than 
KOO  miles  up  from  its  mouth,  that  through  its 
long  coarse  in  Kansas  both  of  its  banks  were 
meandered  by  the  government  surveyors,  that 
its  average  width  is  about  one-fourth  of  a  mile, 
and  that  several  approprintiona,  amounting  in 
all  to  $59,000,  for  its  improvement  as  far  up 
as  Wichita,  have  been  made  by  Congress  (Act 
March  3,  1870.  c.  181,  20  Stat.  366;  Act  June 
14.  1880.  c.  211,  21  Stat.  187;  Act  March  3, 
T'«1  r.  ^m.  21  Stnt.  477).  and  that  from  Wi- 
chita up  to  the  west  line  of  the  state  it  is  sub- 
sibuiiuiiy  the  same  in  width,  volume,  and  char- 
acter as  from  Wltchita  down  to  the  southern 
boundary. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  13;    Dec.  Dig.  §  10;*    Navigable 


uig. 
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Waters,  Cent.  Dig.  §  12.] 

3.  Evidence  (J  34*)— Judicial  Notice— Lawe 
OF  TJnited  States. 

The  Supreme  Court  takes  judicial  notice 
that  in  Act  Cong.  Feb.  20,  1811,  c  21,  2  Stat. 
642,  to  enable  the  people  of  the  territory  of 
Orleans  to  form  a  constitution  and  state  eov- 
ernment,  in  Act  April  8, 1812.  c.  50,  2  Stat.  703, 
admitting  Louisiana,  in  Act  March  1.  1817,  c. 
23, 3  Stat.  349,  creating  the  state  of  Mississippi, 
in  Act  March  6,  1820,  c  22,  3  Stat.  545,  au- 
thorizing a  convention  to  constitute  the  state 
of  Missouri,  and  in  the  Ordinance  for  the 
Northwest  Territory.  It  was  provided  that  the 
Mississippi  river  and  the  navigable  rivers  and 
water  leading  into  it  or  into  the  Gulf  of  Mexi- 
co should  be  common  highways  and  forever 
free  as  well  to  the  inhabitants  of  the  state  as 
to  other  citizens  of  the  United  States,'  without 
any  tax,  duty,  import,  or  toll  therefor  impos- 
ed by  the  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  }§  40,  50;    Dec.  Dig.  g  34.*] 

4.  Navigable  Waters  (|  1*)— Test  of  Nav- 

lOABILITT. 

Any  water,  to  be  navigable,  must  be  sus- 
ceptible of  use  for  purposes  of  commerce,  or 
possess  the  capacity  for  valuable  floatage  in 
transportation  to  market  of  the  products  of 
the  country  through  which  it  runs,  and  most 
be  of  practical  usefulness  to  the  public  as  a 
public  Highway  in  its  own  state  and  without 
the  aid  of  artificial  means;  a  theoretical  or 
potential  navipntion  or  one  that  is  temporary, 
precarious,  and  unprofitable  not  being  sufficient. 

[Ed.  Note. — ^For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §  7;    Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4675-4684;   vol.  8,  p.  7728.] 

C.  Navigable  Waters  (§  36*)— Title  to  Bed 
OF  Stream. 

If  title  to  the  bed  of  the  stream  was  in 
the  state  when  land  bordering  it  was  granted 


to  a  patentee.  It  remains  in  the  state,  regard- 
less of  subsequent  navigation  or  navigability. 
WEd.  Note. — For  other  cases,  see  Navigable 
aters.  Cent  Dig.  |  184;   Dec  Dig.  {  36.*] 

6.  Evidence  (§  61*)-^UDiciAt  Notice— Mode 
of  Abcebtainimo  Fact. 

The  court  may  properly  ascertain  from 
sources  open  to  all  what  knowledge  can  be 
gained  as  to  the  character  of  a  stream  as  to 
navigability  in  days  gone  by. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  72;   Dec.  Dig.  §  51.*] 

7.  Navioablx  Waters    ({   42*)— Title  xo 
Islands. 

Islands  in  the  Arkansas  river  not  survey- 
ed or  claimed  by  the  government  belong  to 
the  state,  and  may  be  sold  as  school  land  un- 
der Laws  1907,  c.  378. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  S  253;  Dec.  Dig.  {  42.*] 

8.  Boundaries  (§  13*)— Waters  and  Water 
Courses — Meandered  Stream. 

The  meandering  of  a  stream  by  govern- 
ment surveyors  does  not  fix  the  boundaries  of 
the  , patented  land,  regardless  of  riparian 
rights;  the  meander  line  being  merely  for  the 
purpose  of  determining  the  quantity  of  land 
granted  and  the  water  course. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  U  95-101;   Dec.  Dig.  i  13.*] 

Johnston,  C.  J^  and  Benson,  J.,  dissenting. 

Appeal  from  District  Court,  Reno  County. 

Action  by  Fred  Hurst  and  others  against 
Helen  Obee  Dana,  and  the  State  Intervenes. 
From  the  Judgment,  plaintiffs  appeaL  Re- 
versed and  remanded. 

F.  Dumont  Smith,  of  Hntcbinson,  and 
Jno.  S.  Dawson,  of  Topeka,  for  appellants. 
Prigg  &  Williams,  of  Hutchinson,  for  ap- 
pellee. 

WEST,  J.  Plaintiff  sued  to  recover  pos- 
Eesslon  of  certain  land  in  Reno  county, 
bounded  on  the  north  by  the  Arkansas  riv- 
er. The  defendant  claimed  a  portion  of  the 
tract  under  a  school  land  purchase  and  on 
the  theory  that  it  is  an  Island  In  the  bed 
of  a  navigable  stream,  and  therefore  subject 
under  chapter  376,  Laws  of  1907,  to  sale  as 
school  land.  The  plaintiff  contended  that 
tbis  portion  of  the  tract  was  an  accretion, 
and  dented  the  navigability  of  the  river  and 
the  existence  of  an  island.  All  of  these 
questions  were  submitted  to  the  Jury,  who 
found  generally  for  the  plaintiff.  The  de- 
fendant appeals,  and  Insists  that  the  court 
should  take  Judicial  notice  that  the  Arkan- 
sas river  is  navigable  In  such  sense  as  to 
vest  the  title  of  the  bed  In  the  state.  In- 
structions were  requested  to  the  effect  that 
the  beds  of  all  rivers  navigable  or  meander- 
ed belong  to  the  state,  and  that  a  riparian 
owner  has  no  interest  In  islands  formed 
therein.  The  one  clear  question  on  which  a 
decision  is  sought  Is,  Who  owns  the  bed  of 
the  river?  It  is  argued  that  from  public 
records,  declarations,  and  enactments  we 
should  Judicially  regard  the  river  as  set 
apart  for  a  public  highway  for  Interstate 
commerce;    its  bed  thereby  vesting  in  the 
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state.  It  is  not  pretended  that  the  rlrer  Is 
now  navigated  or  navigable  In  fact  In  Kan- 
sas, and  the  court,  as  well  as  everybody  else, 
knows  that  it  is  not  But  does  this  con- 
clude the  matter? 

[2]  We  take  Judicial  notice  that  the  Ar- 
kansas Is  the  largest  afiSuent  of  the  Missis- 
sippi except  the  Missouri;  that  it  is  2,000 
miles  long,  draining  an  area  of  189,000 
square  miles,  and  is  navigable  for  more  tlian 
600  miles  up  from  Its  mouth;  that  through 
its  long  course  In  Kansas  both  of  its  banks 
were  meandered  by  the  government  survey- 
ors; that  its  average  width  is  about  one- 
fourth  of  a  mile,  and  that  several  appro- 
priations, amounttaig  in  all  to  $59,000,  for 
its  improvement  as  far  up  as  Wichita,  liave 
been  made  by  Congress.  Act  March  3,  1879, 
c.  181,  20  Stat,  at  Large,  366;  Act  June  14, 
1880,  c.  211.  21  Stat.  187;  Act  March  3,  1881, 
c.  136,  21  Stet.  477.  We  also  take  Judicial 
notice  that  from  Wichita  up  to  the  west  line 
of  the  state  it  is  substantially  the  same  in 
width,  volume  and  character  as  from  Wichi- 
ta down  to  the  southern  boundary  of  the 
state.  While  the  evidence  offered  on  the 
trial  indicated  that  the  north  bank  Is  not 
meandered,  the  records  In  the  Auditor's  of- 
fice, of  which  we  must  take  notice,  show 
that  the  stream  was.  meandered  as  stated 
along  its  entire  course  in  this  state. 

[3]  We  likewise  take  notice  that  in  the  act 
of  February  20,  1811,  to  enable  the  people  of 
the  territory  of  Orleans  to  form  a  Constitu- 
tion and  state  government,  it  was  provided 
that  the  Mississippi  river  and  the  navigable 
rivers  and  waters  leading  into  same  or  into 
the  Gulf  of  Mexico  should  be  common  high- 
ways, and  for  ever  free  as  well  to  the  inlial)- 
itants  of  the  state  as  to  other  citizens  of  the 
United  States,  without  any  tax  duty,  import, 
or  toll  therefor  Imposed  by  the  state.  Act 
Feb.  20, 1811,  c.  21,  2  St.  at  Large,  642.  Sim- 
ilar provision  was  found  in  the  act  admitting 
Louisiana  (Act  April  8,  1812,  c.  50,  2  St  at 
Large,  703),  in  the  act  creating  the  state  of 
Mississippi  (Act  March  1,  1817,  c.  23,  3  St 
At  Large,  349),  in  the  act  creating  the  Mis- 
souri territory  and  in  the  act  of  March  6, 
1820,  c.  22,  3  Stat.  545,  authorizing  a  con- 
vention to  constitute  the  state  of  Missouri. 
A  similar  declaration  was  made  in  the  Or- 
dinance for  the  Northwest  Territory.  Ever 
since  1796  government  surveyors  have  by 
Congress  been  directed  to  sectionalize  the 
public  lands,  and  to  divide  them  by  north 
and  south  lines  to  the  true  meridian,  and 
by  others  crossing  them  at  right  angles 
so  as  to  form  townships  six  miles  square, 
unless  where  "the  course  of  navigable  riv- 
ers may  render  it  impracticable."  Oonld 
on  Waters  (2d  Ed.)  t  69,  note.  Act  May  18, 
1796,  c.  29,  {  9,  1  Stat  464,  provided  that 
"all  navigable  rivers  within  the  territory  to 
be  disposed  of  shall  be  deemed  to  be  and 
remain  public  highways;"  and  this  has  been 
followed  by  many  other  similar  enactments. 
Railroad   Co.   v.    Schurmeier,    7    Wall.   272, 


288,  19  L.  Ed.  74.  Section  5251  Revised 
Statutes  of  United  States  of  1878  (U.  S. 
Comp.  St  1901,  p.  3622)  provides  that:  "All 
the  navigable  rivers  and  waters  in  the  for- 
mer territories  of  Orleans  and  Louisiana 
shall  be  and  forever  remain  public  high- 
ways." In  Hardin  v.  Jordan,  140  U.  S.  371, 
381,  11  Sup.  Ct  808,  811.  (35  L.  Ed.  428)  it 
was  said  in  speaking  of  a  grant  upon  mean- 
dered navigable  streams:  "It  has  never  been 
held  that  the  lands  under  water,  in  front  of 
such  grants,  are  reserved  to  the  United 
States,  or  that  they  can  be  afterwards 
granted  out  to  other  persons,  to  the  injury 
of  the  original  grantees."  In  Kregar  v.  Fo- 
garty,  78  Kan.  541,  545,  96  Pac.  845,  847,  it 
Is  said:  "In  disposing  of  public  land  border- 
ing upon  rivers  It  is  not  the  poli<7  of  the 
government  to  reserve  title  to  the  lands  un- 
der water,  whether  the  stream  be  navigable 
or  not.  The  government  parts  with  its  whole 
title,  leaving  the  question  of  boundary, 
whether  the  shoreline  or  the  thread  of  the 
stream,  to  be  determined  by  the  local  law. 
In  case  of  navigable  waters  in  tliis  state 
the  boundary  is  at  the  bank,  and  the  title 
to  the  bed  of  the  stream  Is  in  the  state." 

[4]  The  general  test  of  navigability  is  well 
stated  in  the  language  quoted  with  approv- 
al in  Kregar  v.  Fogarty,  78  Kan.  544,  96 
Pac.  845,  which  in  effect  is  that  any  water 
to  be  navigable  should  be  susceptible  of  use 
for  purposes  of  commerce  or  possess  the  ca- 
pacity for  valuable  floatage  in  transporta- 
tion to  market  of  the  products  of  the  coun- 
try through  which  it  runs  and  should  he  of 
practical  usefulness  to  the  public  as  a  pub- 
lic highway  in  its  own  state  and  without 
the  aid  of  artificial  means;  that  a  theoreti- 
cal or  potential  navigation  or  one  that  is 
temporary,  precarious,  and  unprofitable  is 
not  sufficient. 

[6]  But  present  navigability  must  not  be 
confused  with  past  navigability  or  setting 
apart  for  highway  purposes,  for  we  cannot 
conceive  or  concede  that  the  title  to  the  bed 
of  a  navigable  stream  to-day  in  the  state 
will  to-morrow  be  in  the  riparian  owner,  be- 
cause the  river  has  in  the  meantime  filled  up 
or  ceased  to  flow.  If,  when  this  land  was 
granted  to  the  patentee,  the  bed  of  the 
stream  was  in  the  state,  it  is  in  the  state 
now,  regardless  of  present  navigation  or 
present  navigability.  Wood  v.  Fowler,  26 
Kan.  682,  688,  40  Am.  Rep.  330.  The  Su- 
preme Court  of  Iowa  In  Wood  v.  C,  R.  I.  & 
P.  R.  Co.,  60  Iowa,  456,  459,  15  N.  W.  284. 
285,  held  that  act  of  Congress  declaring  a 
navigable  river  unnavigable  does  not  ex- 
tend the  fee  of  a  riparian  owner  to  the  cen- 
ter of  the  stream.  It  was  said:  "We  have 
been  unable  to  discover  any  authority  or 
principle  upon  which  we  could  hold  that  the 
act  had  that  effect.  The  case  is  somewhat 
like  that  of  the  vacation  of  a  street  The 
t>oundary  of  the  land  abutting  on  the  street 
is  not  changed.  If  the  adjacent  owner  was 
the  owner  of  the  fee  to  the  middle  of  the 
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street,  he  would,  of  course,  enjoy  whatever 
benefit  there  might  be  in  the  extinguishment 
of  the  public  easement.  But,  If  he  was  not 
the  owner  of  such  fee,  the  vacation  of  the 
street  would  not  confer  it."  This  was  fol- 
lowed In  Serrln  et  al.  v.  Grefe,  67  Iowa,  196, 
25  N.  W.  227,  and  referred  to  In  Brown  v. 
Cunningham,  82  Iowa,  512,  48  N.  W.  1042, 
12  It.  R.  A.  583.  If  an  express  declaration 
by  the  Legislature  or  by  Congress  that  a  riv- 
er Is  unnavigable  does  not  have  the  effect  of 
divesting  the  state  of  title  to  the  bed,  then 
mere  nonuse  or  the  action  of  the  elements 
diminishing  the  depths  of  the  stream  cannot 
well  have  such  effect.  Originally  the  ebb 
and  flow  of  the  tide  determined  the  naviga- 
bility of  a  stream,  but  this  ancient  common- 
law  test  was  found  impracticable  in  this 
country  for  few  of  our  rivers  are  susceptible 
to  tidal  influence;  hence  the  ruling  of  nav- 
igability in  fact  was  finally  adopted,  vary- 
ing in  different  Jurisdictions,  both  rules  hav- 
ing reference  more  frequently  to  questions 
of  control  for  puriwses  of  actual  navigation 
tlian  to  questions  of  riparian  title.  In  a 
prairie  country  traversed  by  inland  streams 
of  great  length  subject  to  recurring  freshets 
and  drouths  and  extreme  evaporation,  the 
test  for  title  purposes  can  hardly  be  that  ap- 
plied to  rivers  like  the  Hudson  surging  to 
the  sea  with  volume  and  between  banks 
practically  unaffected  by  soil  or  season. 

For  a  generation  or  more  land  transporta- 
tion has  so  far  superseded  the  use  of  water 
craft  in  this  region  that  even  the  Missouri, 
a  stream  Imown  to  be  navigable  in  fact  and 
in  law,  has  ceased  to  float  upon  its  waters 
along  the  boundary  of  this  state  any  appre- 
ciable commerce  of  the  country,  and  the 
Kansas,  which  we  have  Judicially  noticed 
as  navigable  (Wood  v.  Fowler,  2C  Kan.  682, 
40  Am.  Rep.  330),  floats  none  at  all.  In  Bur- 
roughs V.  Whitwam,  59  Mich.  279,  26  N.  W. 
491,  in  discussing  a  declaration  in  the  Ordi- 
nance of  1787  in  part  identical  with  the  one 
contained  in  the  acts  of  admission  referred 
to,  it  was  held  not  to  apply  to  every  little 
rill  or  brook  whose  waters  finally  reached 
great  rivers  into  a  navigable  stream,  but 
that  "it  was  intended  to,  and  did  apply  only, 
to  such  streams  as  were  then  common  high- 
ways for  canoes  and  batteaux  in  the  com- 
merce between  the  northwestern  wilderness 
and  the  settled  portion  of  the  United  States 
and  foreign  countries,  and  to  such  rivers 
not  then  in  use  as  would  by  law  l>e  embraced 
in  the  definition  of  navigable  water."  If  the 
fur  trader's  use  of  rivers  by  canoes  and  bat- 
teaux constituted  navigability  in  the  states 
mentioned  in  the  ordinance,  it  might  well 
be  said  that  a  stream  of  the  length,  width, 
and  present  navigability  for  hundreds  of 
miles  like  the  Arkansas  may  have  been  in- 
tended by  the  declaration  in  these  acts  of 
admission.  Do  these  declarations,  together 
with  the  present  known  character  of  the 
stream  and  its  ctiaracter  then,  together  with 
tile  subsequent  declarations  and  directions 


concerning  surveys  and  the  setting  aparV  .of 
navigable  rivers  for  public  highways,  and 
the  later  appropriations  for  the  improvement 
of  the  streams,  together  with  its  meander- 
ing, fairly  show  a  continued  policy  by  the 
government  to  treat  the  Arkansas  as  a  pub- 
lic highway  so  tliat  it  might,  whenever  deem- 
ed proper,  control  it  for  such  puriK>se?  JSui>- 
pose  to-day  the  War  Department  should 
send  officers  to  establish  harbor  lines,  and 
a  force  to  dredge  the  stream;  who  could 
rightfully  stay  the  hand  of  the  government? 
Would  the  otUcers  be  compelled  to  leave  it 
to  a  Jury  to  say  whether  the  river  opposite 
a  certain  quarter  section  is  navigable  and 
to  another  Jury  to  determine  the  question  as 
to  another  quarter  section  with  a  possible 
result  that  its  navigability  and  unnavlgabili- 
ty  would  alternate  with  the  varying  views 
of  different  Juries?  It  is  not  a  question  of 
the  probability  or  possibility  of  such  ac- 
tion on  the  part  of  the  government,  but  one 
of  power  to  take  such  action.  If  the  power 
exists,  it  must  be  because  the  river  has  been, 
and  still  is,  set  apart  as  and  for  a  public 
highway  of  commerce  by  the  means  and  in 
the  manner  already  indicated,  and  if,  when 
such  purpose  was  first  expressed,  the  stream 
was  in  fact  and  in  law  navigable  according 
to  the  needs  and  customs  of  that  day  and  is 
still  navigable  even  according  to  present 
needs  and  customs  for  a  long  distance,  who 
shall  say  that  the  government  could  not  b<e- 
fore  this  Iiave  extended  the  length  of  its  ac- 
tual navigability,  or  that  it  cannot  now  do 
so  if  it  so  chooses?  We  are  aware  that  it 
was  said  in  Harrison  et  al.  v.  Flte  et  al.,  14S 
Fed.  781,  78  C.  C.  A.  447,  that:  "Changes 
may  occur,  especially  in  small  and  unimpor- 
tant waters,  from  natural  causes,  such  as 
the  gradual  attrition  of  the  banks  and  the 
filling  up  of  the  bed  with  deposits  of  the 
soil,  the  abandonment  of  use  followed  by 
the  encroachment  of  vegetation,  and  the  se- 
lection by  the  water  of  other  and  more  na- 
tural and  convenient  channels  of  escape  that 
work  a  destruction  of  capacity  and  utility  as 
a  means  of  transportation;  and,  when  this 
result  may  fairly  be  said  to  be  permanent, 
a  stream  or  lake  in  such  condition  should 
cease  to  be  classed  among  those  waters  that 
are  charged  with  a  public  use." 

But  it  does  not  follow  that  the  Arkansas 
is  a  small  or  uuiuiportant  water  or  stream, 
although  it  is  indeed  a  very  peculiar  and 
much  of  the  time  a  very  shallow  one.  And, 
even  if  the  kind  of  stream  mentioned  should 
thus  cease  to  be  navigable,  it  does  not  follow 
that  it  might  not  be  opened  up  and  put  to 
public  use  by  the  United  States.  A  stream 
may  be  navigable  in  fact  and  in  law  in  spite 
of  dams  or  other  obstructions,  and  the  gov- 
ernment may  permit  such  obstructions  to  be 
placed  in  navigable  rivers  without  destroying 
their  character  as  highways  of  commerce. 
Wilson  et  al.  v.  Blackbird  Creek  Marsh  Co., 
2  Pet.  245,  7  U  Ed.  412;  Huse  v.  Glover.  119 
U.   S.  043,  7  Sup.  Ct.  313,  30  L.  Ed.  487; 
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Pound  y.  Turck,  96  V.  S.  459,  24  L.  Ed.  525;  i 
Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U. 
S.  1,  8  Sup.  Gt  811,  31  L.  Ed.  629;  United 
States  T.  Belllngham  Bay  Boom  Co.,  81  Fed. 
658,  26  0.  C.  A.  547;  Valentine  v.  Water 
Power  Co.,  i:«  Mich.  280,  87  N.  W.  370.  The 
title  to  the  bed  cannot,  of  course,  be  changed 
by  thus  Interfering  with  the  actual  naviga- 
bility of  a  stream,  and  it  Is  not  readily  seen 
how  Its  Impediment  by  natural  means  could 
have  a  different  effect  from  one  caused  by 
artificial  means,  or  why  the  government  could 
not  In  either  case  retain  and  exercise  control 
If  it  so  desired.  In  United  States, v.  Rio 
Grande  Irrigation  Co.,  174  U.  S.  690,  19  Sup. 
Ct.  770,  43  L.  Ed.  1136,  it  was  held  that  the 
trial  court  properly  found  that  the  Rio 
Grande  was  not  navigable  within  the  limits 
of  New  Mexico,  but  it  was  further  held  that 
the  United  States  could  nevertheless  prevent 
the  diversion  of  Its  water  in  New  Mexico 
80  as  to  impair  navigability  below.  It  was 
suggested  in  the  opinion  by  Brewer,  J.,  that 
the  government  has  the  right  to  take  all 
needed  measures  to  preserve  the  navigability 
of  the  navigable  water  courses  of  the  coun- 
try, even  against  any  state  action;  that, 
should  a  stream  in  the  state  of  New  York 
be  diverted  above  its  navigable  portion  so 
as  to  diminish  Its  volume  and  destroy  its 
navigability,  the  Jurisdiction  of  the  govern- 
ment would  arise,  and  its  power  to  restrain 
such  diversion  would  be  unquestioned.  If 
this  be  true,  there  ia  certainly  some  force 
in  the  argument  that  like  power,  might  be 
exercised  in  Kansas  with  reference  to  the 
river  now  under  consideration.  In  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364, 
27  Sup.  Ct.  367,  51  h.  Ed.  523,  it  was  held 
that  although  a  bridge  over  a  navigable  wa- 
ter of  the  United  States  may  have  been 
lawful,  and  not,  when  erected,  an  obstru(^ 
tlon  to  commerce  as  then  carried  on,  it  may 
afterwards  become  such  an  obstruction,  and 
that  Congress  may  protect  navigation  by  for- 
bidding its  maintenance.  See,  also,  West 
Chicago  Street  Railroad  v.  Chicago,  201  U. 
S.  506,  26  Sup.  Ct.  518,  50  L.  Ed.  845. 

In  Leovy  v.  United  States,  177  U.  S.  621, 
20  Sup.  Ct.  797,  44  L.  Ed.  914,  it  was  charged 
that  the  defendant  below  had  built  a  dam 
across  a  navigable  stream  of  the  United 
States  known  as  Red  Pass,  which  flowed  into 
the  Gulf  from  a  certain  navigable  stream 
known  as  the  Jump,  and  that  Jump  was  an 
outlet  of  the  Mississippi  into  the  Gulf,  in 
the  opinion  it  was  stated  that  it  was  conced- 
ed that  Red  Pass  was  not  a  natural  stream, 
but  in  the  nature  of  a  crevasse  caused  by 
the  overflow  of  water  from  the  Mississippi, 
apparently  formed  some  time  before  the  grant 
by  the  United  States  to  Louisiana  of  certain 
swamp  and  overflowed  land;  that  there  was 
some  evidence  that  small  luggers  or  yawls 
sometimes  went  through  the  pass,  but  not 
that  passengers  were  ever  carried,  or  freight 
outside  of  Loulsmna;  that  the  pass  had  been 
steadily  growing   shallower   and   narrower, 


and  ttiat  the  so-called  moufh  next  to  the 
Gulf  had  been  closed  up  and  become  a  marsh, 
the  trifling  use  that  was  made  of  the  pass 
being  restricted  to  the  river  end  of  the  cre- 
vasse. The  case  of  Egan  v.  Hart,  45  La.  Ann. 
1358,  14  South.  244,  was  cited,  which  In- 
volved a  bayou  which  had  never  been  nav- 
igated between  the  dam  there  involved  and 
the  Junction  with  another  bayou.  Between 
these  points  it  was  nothing  but  a  highway 
outlet,  going  dry  every  summer,  at  many 
places  choked  with  rafts,  and  flUed  wltb 
sand  reefs;  that  it  had  no  channel,  and  in 
various  localities  spread  out  over  shallow 
lakes  and  over  a  wide  expanse  of  country, 
and  was  susceptible  of  being  made  navigable 
just  as  a  ditch  would  be  If  it  were  dug  deep 
and  wide  enough  and  kept  supplied  with  a 
sufliclency  of  water.  This  was  held  to  be 
not  a  navigable  water  of  the  United  States, 
which  judgment  was  affirmed  in  Egan  ▼. 
Hart,  165  U.  S.  188,  17  Sup.  Ct.  300,  41  I* 
Ed.  680.  The  Daniel  Ball,  10  Wall.  557, 19  U 
Ed.  999,  was  also  quoted  that:  "Those  rivers 
must  be  regarded  as  public  navigable  rivers 
in  law  which  are  navigable  in  fact.  And 
they  are  navigable  in  fact  when  they  are 
used,  or  are  susceptible  of  being  used,  in 
their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are 
or  may  be  conducted  in  the  customary  modes 
of  trade  and  travel  on  water."  It  was  said 
that  the  term  "navigable  waters  of  the  Unit- 
ed States"  has  reference  to  commerce  of  a 
substantial  and  permanent  character  to  be 
conducted  thereon,  and  that,  while  it  might 
not  be  easy  to  define  the  size  and  character 
of  a  stream  which  would  place  it  within  the 
category,  yet  in  construing  the  legislation 
before  the  court  it  was  seen  that  It  was  not 
the  intention  of  Congress  to  prevent  state 
exercise  of  power  to  claim  swamp  and  over- 
flowed land  by  regulating  and  controlling  the 
current  of  small  streams  not  used  habitually 
as  arteries  of  interstate  commerce.  The 
question  of  state  control  for  sanitary  pur- 
poses was  also  Involved  and  discussed,  and 
it  was  held  that  upon  the  record  it  was  not 
shown  by  adequate  evidence  that  Red  Pass 
was  a  navigable  water  of  the  United  States 
actually  used  in  Interstate  commerce,  and  a 
reversal  was  therefore  ordered. 

In  the  case  of  The  Montello,  20  Wall.  430. 
22  L.  Ed.  391,  Involving  the  character  of 
Fox  river  in  the  state  of  Wisconsin,  it  was 
held  that,  to  bring  it  within  the  navigable 
waters  of  the  United  States.  It  must  be  a 
river  such  as  in  its  natural  state  to  afford 
a  channel  for  useful  commerce,  and  that  the 
question  of  its  navigability  did  not  depend 
upon  the  mode  by  which  commerce  upon  it 
was  conducted,  nor  upon  the  difficulties  at- 
tending navigation  such  as  falls,  sand  bars, 
and  rapids.  Congress  had  granted  Wiscon- 
sin a  quantity  of  land  for  the  purpose  of  im- 
proving the  river,  providing  that,  when  Im- 
proved, It  should  be  and  forever  remain  a 
public  highway  for  the  use  of  the  United 
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States,  etc.  Tbe  grant  waa  accepted,  and 
a  company  was  incorporated  to  make  the  Im- 
provements. A  vessel  was  libeled  for  non- 
compliance with  certain  federal  regnlations 
and  the  trial  court  held  that,  as  before  the 
Improvement  tbe  river  was  not  navigable,  It 
was  not,  after  such  Improvement,  subject  to 
federal  Jurisdiction.  This  ruling  was  re- 
versed, and  It  was  held  that  the  govern- 
ment had  Jurisdiction  and  control.  It 'was 
said  (20  Wall.  441,  22  L.  Bd.  391):  "It 
would  be  a  narrow  rule  to  hold  that  In  tbls 
countrr,  unless  a  river  was  capable  of  be- 
ing navigated  by  steam  or  sail  vessels,  it 
could  not  be  treated  as  a  public  highway. 
The  capability  of  use  by  the  public  for  par- 
poses  of  transportation  and  commerce  af- 
fords the  true  criterion  of  the  navigability 
of  a  river,  rather  than  the  extent  and  man- 
ner of  that  use.  If  it  be  capable  in  its 
natural  state  of  being  used  for  purposes  of 
commerce,  no  matter  in  what  mode  the 
commerce  may  be  conducted.  It  Is  navigable 
In  fact,  and  becomes  a  public  river  or  high- 
way. Vessels  of  any  kind  that  can  float 
-npon  the  water,  whether  propelled  by  ani- 
mal power,  by  the  wind,  or  by  the  agency  of 
steam,  are,  or  may  become,  the  mode  by 
which  a  vast  commerce  can  be  conducted, 
and  it  would  be  a  mischievous  rule  that 
would  exclude  either  in  determining  the 
navigability  of  a  river."  It  was  stated  that 
prior  to  the  improvemaat  the  rlyer  was  in 
fact  navigated  by  Durham  boats  which  had 
In  places  to  be  unloaded  and  the  cargoes 
carried  forward  by  land,  and  this  sort  of  a 
stream  was  held  to  be  within  the  meaning 
of  the  Ordinance  of  1787,  declaring  free  the 
navigable  waters  and  carrying  places  be- 
tween them.  In  Chlsholm  v.  Calnes  (O.  C.) 
67  Fed.  286,  It  was  held  that  the  question 
as  to  what  Is  a  public  navigable  stream  is 
not  one  of  local  law,  but  of  general  law 
as  to  which  tbe  federal  courts  are  entitled 
to  exercise  an  Independent  Judgment;  that 
in  determining  whether  streams  and  arms 
of  the  sea  traversing  marsh  land  are  pub- 
lic, navigable  waters,  tbe  test  Is  whether 
they  are,  or  are  capable  of  becoming,  pub- 
lic highways.  In  the  opinion  (67  Fed.  page 
292)  it  was  said:  "Nor  does  tbe  answer  to 
this  question  depend  upon  its  depth,  nor  up- 
on its  width.  It  may  have  the  capacity  to 
float  logs  only,  and  yet  be  a  navigable 
stream.  *  *  •  Xor  does  it  depend  upon 
an  uninterrupted  course,  nor  upon  a  chan- 
nel free  from  obstruction,  if  these  can  be 
removed.  *  *  *  Xor  Is  it  necessary  that 
it  shall  at  all  times  be  passable — ^floatable. 
*  *  *  If  tbe  stream  in  Itself  or  in  con- 
nection with  others  forms  a  continuous  con- 
nection, in  whole  or  in  part,  between  differ- 
ent places  In  different  states.  It  is  a  navig- 
able water  of  the  United  States."  In  Moore 
v.  Sanbome  et  al.,  2  Mich.  519,  59  Am.  Dec. 
209,  it  was  held  that  streams  are  public  if 
In  their  natural  state  there  is  capacity  for 
Taluable   floatage,   Irrespective  of  the  fact 


of  actual  public  nse,  or  the  extent  of  such 
use ;  that  it  is  not  necessary  that  they  should 
be  susceptible  of  navigation  by  boats;  that 
It  is  a  valuable  and  not  a  continual  capac- 
ity for  use,  which  determines  the  right.  It 
Is  shown  in  the  opinion  thab  the  common-law 
rule  has  been  and  must  be  modified  so  as  to 
meet  the  conditions  and  wants  of  tbe  pub- 
lic and  the  necessities  of  trade  and  com- 
merce. Reference  is  made  to  tbe  Ordinance 
of  1787  as  fixing  a  rule  for  itself.  "Designed 
to  extend  over  all  streams  which  were  ca- 
pable of  being  used  for  any  purposes  of  pub- 
lic utility."  It  was  said  In  State  v.  Carpen- 
ter, 68  Wis.  166,  SI  N.  W.  730,  60  Am.  Rep. 
848,  concerning  Rock  river,  that  there  was  a 
time  in  tbe  early  settlement  of  the  country 
bordering  on  this  river  when  it  was  prac- 
tically and  in  fact  navigable,  "and  actually 
used  to  a  limited  extent  for  the  floating  of 
logs,  and  perhaps  for  small  boats  and  barg- 
es," but  that  since  that  time  tbe  forests  bad 
been  denuded,  and  better  means  of  transpor- 
tation had  come  into  use  and  the  river  prac- 
tically been  abandoned.  It  was  therefore 
held  that,  though  a  public  navigable  river, 
the  obstruction  need  not  be  restrained,  as 
It  would  not  interfere  with  actual  naviga- 
tion. 

In  Castner  et  al.  v.  Steamboat  Dr.  Frank- 
lin, 1  Minn.  77  (Gil.  61),  it  was  said:  "In 
the  disposition  of  the  public  domain  it  has 
from  the  beginning  reserved  the  Mississippi 
and  the  soil  it  flows  over  from  its  surveys 
and  grants.  The  surveyors  In  its  employ 
have  always  bounded  their  plats  by  the  me- 
anderlngs  of  Its  banks,  and  its  patents  have 
been  issued  to  individuals  only  to  the  same 
extent.  It  is  obvious  that  what  has  not  been 
BO  let  to  and  vested  in  individuals  remains 
in  the  government  for  tbe  nse  of  the  public 
which  that  government  represents."  This 
is  quoted  merely  to  show  the  tendency  of 
some  courts  to  regard  as  very  significant  the 
fact  of  meandering  the  banks  of  a  stream — 
which  fact  we  must  regard  as  persuasive, 
though  not  conclusive.  Indeed,  Judge  Mitch- 
ell in  Lamprey  v.  State,  52  Minn.  192,  63 
N.  W.  1140,  18  L.  R.  A.  670,  38  Am.  St  Rep. 
541, 'in  speaking  of  the  title  to  certain  lake 
beds,  said:  "Without  troubling  ourselves  to 
consider  what  were  tbe  rights  of  the  Unit- 
ed States  In  these  waters  before  they  con- 
veyed the  lands  bordering  on  them,  it  Is 
well  settled  that,  having  disposed  of  lands 
bordering  on  a  meandered  lake  by  patent, 
without  reservation  or  restriction,  they  have 
nothing  left  to  convey.  *  »  *»  The  Su- 
preme Court  of  Wisconsin  in  Willow  River 
Club  V.  Wade,  100  Wis.  86,  76  N.  W.  273, 
42  li.  R.  A.  305,  held  that :  "Willow  river, 
a  tributary  of  the  Mississippi,  capable  of 
floating  logs  at  certain  seasons  of  tbe  year, 
and  carrying  rowboats,  although  not  mean- 
dered and  so  shallow  that  in  places  the 
boats  have  to  be  pushed,  is  a  public  naviga- 
ble stream." 
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In  Morgan  ▼.  King,  30  Barb.  (N.  X.)  19,  It 
was  said:  "It  is  not  necessary  that  the  com- 
merce should  be  transported  in  crafts  or 
rafts  that  can  be  guided  by  the  hand  of  man. 
The  test  of  capacity  Is  not  alone  in  the  na- 
ture of  the  craft,  nor  how  guided,  or  wheth- 
er guided  at  all.  If  it  lias  capacity  sufficient 
to  transport  to  market  the  whole  or  a  part 
of  the  commerce,  no  matter  of  what  par- 
ticular character,  that  grows  or  gathers  up- 
on its  banks,  It  is  subject  to  public  servitude. 
If  it  can  do  this,  to  that  extent  it  is  a  pub- 
lic highway,  within  the  principles  of  the 
common  law." 

Davis,  J.,  speaking  for  the  court,  held 
in  McLaughlin  v.  Manufacturing  Co.,  103 
N.  C.  100,  9  S.  E.  307,  that  a  stream  is  nav- 
igable in  law  which  is  floatable  or  capable 
of  valuable  use  in  bearing  the  products  of 
the  mines,  forest,  and  tillage  of  the  coun- 
try It  traverses  to  mills  or  markets.  True, 
the  general  and  well-nigh  universal  rule  is 
that  to  be  navigable  in  law  a  stream  must  be 
navigable  in  fact,  and  the  authorities  to  this 
effect  are  legion,  but  the  authorities  as  to 
what  constitutes  navigability  in  fact  are  con- 
flicting, those  here  referred  to  being  among 
the  ones  prescribing  the  rule  of  least  strict- 
ness, and  they  are  referred  to  for  the  pur- 
pose of  ascertaining  whether  the  river  in 
question  was  navigable  as  navigation  went 
in  those  days,  when  the  public  declarations 
were  made,  for,  as  said  in  the  leading  case 
of  McManus  v.  Carmichael,  3  Iowa,  1,  31: 
"The  real  test  oiC  navigability  here  is  ascer- 
tained by  use,  or  by  public  act  or  declara- 
tion." 

[6]  But  we  may  properly  ascertain  from 
sources  open  to  all  what  knowledge  can  be 
gained  as  to  the  character  of  the  stream  iu 
days  gone  by.  The  transactions  of  the 
Kansas  Academy  of  Science,  volume  14,  for 
the  years  1893  and  1894,  now  on  record  in 
the  State  Historical  Society,  contains  an  ar- 
ticle on  the  Arkansas  river  from  which  we 
take  the  following:  "The  Arkansas  is  the 
largest  river  in  the  state  of  Kansas,  and  was 
considered  a  navigable  river  to  the  mouth 
of  the  Little  Arkansas  by  the  United  States 
government.  When  the  country  was  surveyed 
its  banks  were  meandered,  leaving  a  river 
bed  of  800  to  1,200  feet  in  width  as  the  prop- 
erty of  the  general  government,  and  to  some 
extent  the  river  was  used  in  Kansas  as  a 
highway  of  travel  and  traffic  until  the  com- 
ing of  the  white  man,  who  robbed  it  of  its 
water,  and  exterminated  the  millions  of  bi- 
son and  other  forms  of  animal  life  which 
once  grazed  on  the  tmrdering  luxuriant  mead- 
ows and  quenched  their  thirst  in  its  rippling 
waters.  The  writer's  observation  of  the 
rivers  of  Kansas  only  extends  back  to  1859. 
At  that  time  and  until  some  years  after  the 
settlement  of  the  Country,  the  Arkansas  was 
a  river  In  fact  as  well  as  in  name,  usually 
flovring  from  bank  to  bank.  From  Mr.  Wil- 
liam Mathewson,  a  noted  plainsman,  I  learu 
that  as  early  as  1852  boats  were  built  at 


Pueblo,  Colorado,  in  which  mountain  traders 
and  trappers,  sometimes  in  parties  of  15  or 
20  In  one  boat,  with  their  effects,  floated 
down  the  swift  current  of  the  river  to  Ar- 
kansas, and  from  1870  to  1880  boats  were 
built  at  Wichita  to  descend  the  river,  some 
propelled  by  steam;  In  one  instance  two 
young  men  built  a  boat  at  Wichita  and 
navigated  river  and  gulf  to  Florida.  At 
that'  time  the  river  had  apparently  pursued 
its  accustomed  way  unchanged  for  centu- 
ries; it  had  well  defined  banks,  with  a  width 
of  800  to  1,200  feet,  the  river  very  seldom 
overflowing  the  valleys,  but  a  few  feet  high- 
er than  its  level.  »  •  •  Before  the  set- 
tlement of  the  country  the  bordering  plains 
were  tramped  bard  and  eaten  bare  by  In- 
numerable buffalo,  allowing  the  rainfall  to 
speedily  flow  into-  the  ravines  and  creeks, 
thence  to  ,tbe  river  as  from  a  roof.  The 
breaking  up  of  the  soil  consequent  upon  the 
settlement  of  the  country  allowed  the  rain- 
fall to  soak  into  the  ground,  and  the  river 
soon  ceased  to  carry  its  usual  volume  of 
water,  not  noticeable  until  about  1880.  In 
addition  to  this,  numerous  irrigating  ditches 
were  dug  in  western  Kansas  and  in  Colorado, 
sufficient  at  the  present  time  to  divert  the 
entire  water  of  the  river  to  the  thirsty 
plains.  Thus  for  the  past  10  or  15  years  we 
have  observed  the  evolution  of  a  great  river 
into  a  sandy  waste  or  insignificant  stream. 
•  •  •  This  wonderful  change  has  been 
brought  about  by  our  so-called  civilization 
within  the  last  15  years.  Fortunate  indeed 
are  those  who  were  permitted  to  behold 
the  beauties  of  this  valley  and  river  when  it 
was  the  home  of  the  Indian  and  Imffalo — 
Just  as  God  made  it" 

From  another  document  compiled  recent- 
ly and  now  on  file  in  the  same  office  it  ap- 
pears that:  "The  Arkansas  is  accoimted 
the  most  important  of  the  western  tribu- 
taries of  the  combined  Mississippi  and  Mis- 
souri rivers,  is  about  2,000  miles  in  length, 
of  which  310  are  in  the  state  of  Kansas.  The 
stream  is  rarely  navigable  to  a  point  alMve 
Ft.  Smith,  though  in  times  of  flood  the  chan- 
nel Is  open  to  boats  of  light  draft  to  a  point 
much  higher-up.  In  1854  a  writer  in  the 
New  York  Tribune,  in  describing  the  terri- 
tories of  Kansas  and  Nebraska,  gave  Fort 
Mann  (near  Dodge  City)  as  the  'head  of  nav- 
igation' on  the  stream.  During  the  70's 
steamboats  were  run  up  the  river  as  far  as 
Arkansas  City,  among  them  being  the  Aunt 
Sally,  General  Miles,  Cherokee,  Necedah. 
Nonesuch,  and  Kansas  Millers,  the  last-named 
boat  being  built  in  1884  for  the  purpose  of  ' 
trading  down  the  river.  Some  barges  and 
flat  boats  were  also  built  at  Arkansas  City 
for  the  purpose  of  freighting  wheat  and  flour 
down  the  stream.  With  the  passing  of  the 
Kansas  Millers,  all  efforts  at  navigating  the 
river  in  Kansas  were  abandoned."  This  ar- 
ticles goes  on  to  state  that  very  much  of  the 
stream  has  been  diverted  for  irrigation  pur- 
poses. 
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As  far  back  as  1831  the  Oeneral  Assembly 
■of  the  territory  of  Arkansas  requested  an 
appropriation  for  removing  snags  and  other 
lodgments  of  timber  up  to  Ft.  Smith.  5  Ex. 
Doc.  No.  227.  In  report  by  Col.  Abert  to  the 
Secretary  of  War,  January  23,  1854  (Sen. 
Doc.  vol.  5,  No.  26),  It  was  stated  that  the 
(Arkansas  river  was  navigable  only  to  the 
Junction  of  the  Arkansas,  Verdigris,  and  Ne- 
osho, a  little  less  than  600  miles  from  Its 
mouth.  In  a  report  by  the  Assistant  Engi- 
neer, January  27,  1879  (16  Ex.  Doc.  No.  »4), 
it  was  stated  that  the  portion  of  the  country 
tributary  to  the  river  In  Kansas  from  Wichi- 
ta to  the  state  line  would  derive  great  bene- 
fit from  the  opening  of  the  river  to  naviga- 
tion, but  that  It  was  questionable  whether 
the  exi)ense  would  be  Justifiable.  January 
23,  1886,  Capt.  Taber  reported  to  the  Chief 
•of  Engineers  (30  Ex.  Doc.  No.  90)  among  oth- 
er things  that:  "There  is  no  doubt  but  that 
-a  two-foot  channel  can  be  provided  whenever 
■development  of  the  country  warrants  it;  and 
the  river  should  be,  for  all  purposes  of  law, 
rated  as  navigable  to  Wichita,  Kansas."  He 
speaks  of  the  river  beginning  at  Arkansas 
City  as  one  which  may  be  rated  with  a 
large  number  of  rivers  then  undergoing  im- 
provement for  the  use  of  light  draft  boats. 

These  reports,  together  with  the  fact  that 
various  appropriations  were  made  by  Con- 
gress, would  Indicate  that  up  to  1886  the 
War  Department  entertained  no  doubt  of  the 
power  of  the  government  to  improve  the 
river,  and,  if  such  power  could  have  been 
■exercised  up  as  far  as  Wichita,  It  is  impost 
slble  to  deny  such  power  up  to  the  western 
border  of  the  state.  The  fact  that  com- 
plaints were  made  in  the  early  part  of  the 
•century  concerning  obstructions  in  Arkansas 
:and  the  further  fact  that  appropriations  were 
made  for  their  removal  indicate  that  similar 
removals  might  have  been  made  further  up 
had  the  government  so  desired.  In  answer 
to  all  this.  It  may  be  said  that  the  only  sensi- 
ble and  practical  basis  of  determination  Is 
the  familiar  one  of  present  navigability  in 
fact,  and  that  to  hold  that  this  stream  is 
navigable  is  equivalent  to  ruling  that  sand 
may  l>e  navigated.  But  let  it  be  said  once 
more  that  present  navigability  Is  not  and 
-cannot  be  determhiatlve.  If  we  are  forced 
>to  bold  that  the  river  was  navigable,  in 
fact,  when  set  apart  as  a  public  highway, 
'then  we  are  compelled  to  hold  that  it  is 
still  thus  set  apart,  or  else,  that  in  some 
way  this  setting  apart  has  been  abrogated, 
the  power  of  the  government  lost,  and  the 
title  to  the  bed  of  the  stream  diverted.  We 
"have  been  pointed  to  no  reason  or  authority 
tor  holding  th«  latter,  and  can  find  none. 
There  is  no  Indication  in  any  public  act  or 
declaration  that  the  intention  was  to  set 
apart  for  a  public  highway  only  so  much  of 
.a  stream  as  might  from  time  to  time,  with- 
•out  improvement,  remain  navigable  in  fact 

[1 , 7]  We  must  meet  conditions  as  we  find 
■them.    -As  already  suggested,  this  stream  is 


now  navigable  for  more  than  600  miles  above 
its  mouth,  and  the  testimony  showed  that 
within  the  present  generation  actual  naviga- 
tion was  to  a  slight  extent  carried  on  as  far  up 
as  Wichita.  It  seems  anomolous  and  absurd 
that  it  must  be  left  for  a  Jury  to  say  that 
the  same  stream  of  the  same  general  width, 
volume,  and  character  may  during  Its  hun- 
dreds of  miles  flow  through  this  state  be  at 
one  point  navigable  in  fact  now  and  at  an- 
other not,  and  then  that  it  must  be  held  that 
at  one  of  such  places  it  Is  also  navigable  in 
law  and  at  the  other  unnavigable  In  law;  It 
being  within  the  possibilities  that  still  anoth- 
er Jury  might  find  that  the  same  stream  still 
higher  up  is  navigable.  Thus  the  title  to 
the  bed  would  be  left  shifting  and  uncertain 
according  to  the  way  different  Jurors  might 
determine  the  question  as  a  matter  of  fact. 
The  question  as  to  when  a  stream  once  nav- 
igable ceases  to  be  so  by  nonuse  or  by  the 
accumulation  of  sand  or  soil  is  one  on  which 
we  have  been  afforded  no  light.  But,  consid- 
ering the  character,  width,  and  length  of  the 
river,  the  various  acts  and  declarations  by 
Congress  In  reference  thereto  and  the  pollc.v 
shown  thereby  with  reference  to  waters 
which  more  than  100  years  ago  were  naviga- 
ble according  to  the  needs  and  uses  of  that 
time  and  which  led  into  the  Mississippi,  we 
deem  it  Justifiable  to  hold,  and  do  hold,  that, 
while  the  stream  is  not  now  navigated  in 
fact  anywhere  in  Kansas,  It  has,  neverthe- 
less, not  ceased  to  be  a  highway  set  apart 
by  national  act  and  declaration  for  public 
use  in  the  manner  and  at  the  time  to  be  de- 
termined upon  by  the  federal  government. 
This  being  true,  the  title  to  the  bed  is  in 
the  state,  and  Islands  therein  not  surveyed 
or  claimed  by  the  government  belong  also 
to  the  state,  and  under  the  act  of  1907  may 
be  sold  as  school  land.  It  is  not  the  ordina- 
ry question  of  navigability  In  law,  depend- 
ing upon  present  navigability  in  fact.  It  is 
one  rather  of  governmental  intention,  dec- 
laration, acts,  and  power  considered  In  con- 
nection with  the  character  and  history  of  the 
stream.  This  ruling  does  not  necessarily  de- 
termine this  case  l>ecause  it  Is  disputed,  and 
the  evidence  was  conflicting,  as  to  whether 
the  island  ever  existed  as  claimed  by  the 
defendant  and  also  whether  the  land  in  con- 
troversy is  not  an  accretion  to  the  land  of  the 
plaintiff.  The  question  of  ownership  of  the 
bed  does  not  affect  the  right  of  the  riparian 
owner  to  accretions.    Gould  on  Waters,  J  76. 

[I]  It  may  also  be  said  that  counsel's  the- 
ory that  meandering  by  government  survey- 
ors fixes  the  boundaries  of  the  patented  land, 
regardless  of  riparian  rights,  cannot  be  up- 
held, the  general,  if  not  the  universal,  rul- 
ing being  that  the  line  so  fixed  is  merely  for 
the  purpose  of  determining  the  quantity  of 
laud  granted,  and  the  water  course,  and' not 
the  meander  line,  is  the  boundary.  Peuker 
V.  Canter,  62  Kan.  363,  63  Pac.  617,  and  cas- 
es there  cited. 

This  ruling  renders  the  instructions  given 
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6y  the  trial  court  erroneous  as. to  the  ques- 
tion of  title  to  the  bed  as  affected  by  pres- 
ent navigability,  and  the  judgment  is  there- 
fore reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  herewith. 

BURCH,  MASON,  SMITH,  PORTER,  and 
BENSON,  JJ.,  concurring. 

JOHNSTON,  C.  J.  (dissenting).  In  my 
view  there  is  no  basis  for  holding  that  the 
Arkansas  river  is  or  ever  was  navigable  at 
and  west  of  Hutchinson,  Kan.  It  is  settled 
that  rivers  are  to  be  regarded  as  navigable  in 
law  which  are  navigable  in  fact,  and.  they 
are  not  navigable  in  fact  unless  they  are  ca- 
pable of  use  in  their  natural  condition  as 
highways  of  commerce  upon  which  commerce 
of  the  region  may  be  carried  on  by  the  ordi- 
nary methods  of  water  transportation.  The 
title  of  the  land  in  question  depends  upon 
whether  the  Arkansas  river  is  or  ever  was  a 
navigable  river.  Both  parties,  -as  well  as  the 
trial  court,  proceeded  on  the  theory  that  the 
navigability  of  the  river  at  this  point  was  a 
matter  to  be  determined  by  evidence,  and 
upon  the  evidence  introduced  it  has  been 
found  that  the  river  in  Reno  county  cannot, 
for  the  purposes  of  this  case,  be  regarded  as 
navigable.  As  against  this  finding,  the  court 
Is  asked  and  does  hold  that  the  navigability 
of  the  river  at  this  point  is  so  notorious  and 
generally  known  that  the  court  can  take  Ju- 
dicial notice  that  it  Is  navigable.  On  the 
other  band,  it  seems  to  me  that  it  Is  a  mat- 
ter of  common  knowledge  that  the  river  is 
not  navigable  at  any  jpoint  within  the  state. 
The  court  might  assume  that  it  Is  navigable 
from  its  mouth  up  to  Ft.  Smith,  and  that 
whether  It  is  navigable  above  that  point  is  a 
question  to  be  determined  upon  evidence. 

It  seems  that  In  an  early  day  small  boats 
passed  over  the  river  a  few  times  as  far 
up  as  Wichita,  but  occasional  boating  in 
times  of  high  water  does  not  make  the 
stream  a  navigable  river.  Appropriations 
were  made,  it  is  true,  which  contemplated  an 
examination  of  the  river  as  far  west  as 
Wichita,  but  the  engineers  found,  what  was 
generally  known,  that  this  part  of  the  river 
was  not  navigable.  It  may  be  granted  that 
If  It  bad  been  found  navigable  at  an  early 
day,  and  the  title  to  the  bed  of  the  river  had 
vested  in  the  state,  lbs  title  would  not  change 
if,  for  some  reason,  the  flow  was  so  diminish- 
ed that  the  river  could  not  be  used  for  trans- 
portation, but  no  basis  Is  shown  or  apparent 
in  the  history  of  the  river  for  an  inference 
that  it  had  t>een  Ubed,  early  or  late,  as  a 
highway  of  commerce  in  or  above  Reno  coun- 
ty by  any  of  the  customary  methods  then  ,ln 
use.  In  one  authority  cited  in  the  prevail- 
ing opinion  it  is  stated  that  the  river  is  rare- 
ly navigable  above  Ft.  Smith,  but  that  in  times 
of  flood  light  boats  can  go  to  a  higher  point. 
An  earlier  authority  cited  in  the  opinion 
states  that  the  river  is  not  navigable  above 
the  points  where  it  Is  Joined  by  the  Verdigris 


and  Neosho  rivers,  which  in  only  about  600 

miles  from  its  mouth.  Substantially  all  the 
records  and  history  of  the  stream  are  to  the 
effect  that  the  use  of  the  river  for  boating 
above  that  point  was  temporary  and  excep- 
tional; and,  as  said  in  Harrison  v.  Fite,  148 
Fed.  781,  78  C.  C.  A.  447,  a  navigablUty  "that 
is  temporary,  precarious,  and  unprofitable,  is 
not  suflSclent.  *  •  •  To  be  navigable,  a 
water  course  must  have  a  useful  capacity  as 
a  public  highway  of  transportation."  See, 
also,  Kregar  v.  Fogarty,  78  Kan.  541,  96  Pac 
845.  Who  can  say  that  such  a  capacity  of 
the  Arkansas  river  has  ever  existed  in  Kan- 
sas? In  United  States  t.  Rio  Grande  Irri- 
gation Co.,  174  U.  S.  690,  698,  699,  19  Snp. 
Ct  770,  773  (43  L.  Ed.  1136),  the  effect  of 
an  occasional  use  during  flood  periods  was 
considered.  Justice  Brewer  said:  "The  mere 
fact  that  logs,  poles,  and  rafts  are  floated 
down  a  stream  occasionally  and  in  times  of 
high  water  does  not  make  it  a  navigable  riv- 
er." And,  quoting  from  Chief  Justice  Shaw, 
he  added:  "It  is  not,  however,  every  small 
cre^  in  which  a  fishing  skiff  or  gunning  ca- 
noe can  be  made  to  float  at  high  water  which 
is  deemed  navigable,  but,  In  order  to  give  It 
the  character  of  a  navigable  stream.  It  must 
be  generally  and  commonly  useful  to  some 
purpose  of  trade  or  agriculture."  Now  the 
fact  that  the  lower  end  of  a  river,  which  is 
2,0(X)  miles  in  length,  is  recognized  to  t>e 
navigable,  is  no  basis  for  inferring  that  it 
is  navigable  up  to  a  point  near  Its  source, 
and  the  fact  that  boats  have  been  occasional- 
ly floated  down  from  Arkansas  City  and 
Wichita  is  no  reason  for  assuming  that  they 
have  been  floated  down  the  river  from  points 
in  western  Kansas.  In  United  States  v.  Rio 
Grande  Irrigation  Co.,  supra,  it  was  held 
that  the  Rio  Grande  river,  the  lower  end  of 
which  is  well  known  to  be  navigable,  was 
not  navigable  in  New  Mexico.  It  was  there 
said  that  the  court  would  not  take  Judicial 
notice  of  the  point  in  a  river  between  Its 
mouth  and  its  source  where  navigability 
ceased,  and  that,  although,  speaking  general- 
ly, the  Rio  Grande  was  navigable,  the  court 
could  not  know  bow  far  up  the  river  naviga- 
bility extended,  and  that,  therefore,  the  ques- 
tion whether  the  river  was  navigable  In  New 
Mexico  was  a  question  to  be  decided  upon 
evidence.  That  river  In  New  Mexico,  which. 
It  seems,  approaches  much  more  closely  to  a 
navigable  stream  than  the  Arkansas  river 
does  in  Kansas,  was  held  not  to  be  navigable 
by  the  Supreme  Court  of  the  United  States. 
A  few  things  may  be  cited  as  tending  to 
show  navigability  of  the  river  i)elow  the 
Junction  of  the  Little  Arkansas  river  near 
Wichita;  but  what  is  there  to  show  past  or 
present  navigability  west  of  that  point? 
Nothing  which  I  can  find,  outside  the  mere 
meandering  of  the  banks  of  the  stream,  and 
it  is  conceded  that  this  does  not  warrant  the 
assumption  that  It  is  navigable  since  this  is 
done  to  ascertain  the  quantity  of  the  land 
to  be  sold  and  paid  for,  and  not  to  determine 
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the  naTtgablUty  of  tbe  stream.  Kregar  v. 
Fogarty,  supra.  It  seems  to  me  to  be  pre- 
posterous to  say  that  the  river  has  been  navi- 
gable to  the  western  line  of  the  state  at  any 
time  In  the  past ;  and.  If  It  should  be  assum- 
ed to  be  navigable  at  Wichita,  where  does 
navigability  cease?  That  Is  not  a  question 
for  judicial  notice,  but,  as  held  in  United 
States  V.  Rio  Grande  Irrigation  Co.,  supra, 
Is  a  matter  requiring  evidence  and  to  be  de- 
termined by  proof.  There  is  as  good  reason, 
in  my  opinion,  for  holding  that  such  rivers 
as  the  Neosho,  Marias  Des  Oygnes,  Blue,  Re- 
publican, and  Smoky  Hill  are  navigable  as 
the  Arkansas  in  western  Kansas,  and  yet 
it  has  been  held  in  Kregar  v.  Fogarty,  supra, 
that  the  Smoky  Hill  river,  although  its  banks 
were  meandered,  could  not  be  assumed  to  be 
navigable. 

The  acts  of  admission  referred  to  go  no 
further  than  to  declare  that  such  tributaries 
of  the  Mississippi  as  were  navigable  should 
still  be  regarded  as  highways,  and  remain 
open  and  free  to  all  citizens  of  the  western 
states.  The  title  to  the  bed  of  the  stream 
depends  upon  actual  navigability,  either  past 
or  present,  and  not  on  any  mere  potential  or 
theoretical  navigability.  If  the  river  was 
not  actually  navigable  at  some  time  in  Reno 
county,  according  to  the  ordinary  tests  of 
navigability,  the  court  cannot  assume  that  it 
is  in  this  case.  There  is  not  one  theory  or 
rale  for  settling  title  to  land  and  another  for 
the  actual  use  of  the  stream  as  a  highway 
of  commerce.  As  said  in  Kregar  v.  Fogarty, 
supra:  "There  is  no  legal  fiction  that  a 
stream  not  navigable  in  fact  is  navigable  in 
law.  There  is  no  such  unseemly  conflict  be- 
tween fact  and  law." 

On  Rehearing. 

PER  CURIAM.  A  rehearing  was  granted 
for  the  purpose  of  permitting  the  fullest  pos- 
sible presentation  by  the  parties  or  others 
who  might  be  interested  in  islands  in  the 
Arkansas  river.  We  have  again  carefully 
considered  the  question,  and  see  no  reason  to 
change  the  former  opinion  and  order  of  re- 
versal, and  they  will  therefore  stand.  At- 
tention is  called  to  Board  of  Park  Comm'rs 
V.  Taylor,  183  Iowa,  453,  108  N.  W.  927, 
showing  tue  extent  to  which  the  Supreme 
Court  of  Iowa  has  gone  in  holding  that  mean- 
dering is  conclusive  evidence  of  navigabUity. 

JOHNSTON,  O.  J.  dissenta 

BENSON,  J.  (dissenting).  Upon  further 
Consideration  following  the  reargument,  I  am 
constrained  to  dissent  from  the  majority 
opinion.  Navigability,  In  fact,  either  in  the 
present  or  past  is  indispensable  to  navigabili- 
ty in  law.  I  do  not  find  from  the  historical 
documents  referred  to  in  the  opinion  any  evi- 
dence that  the  river  was  ever  navigated 
above  the  confluence  of  the  Little  Arkansas  in 


any  true  sense  of  that  term,  whether  consid- 
ered with  reference  to  early  history  or  pres- 
ent conditions.  Certainly  It  is  not  navigable 
in  the  sense  approved  in  Kregar  v.  Fogarty, 
78  Kan.  541,  96  Pac.  845.  Whether  it  should 
be  held  navigable  below  the  point  just  re- 
ferred to  depends  upon  the  construction  and 
effect  of  legislation,  documents,  and  history 
not  applicable  to  the  river  above  that  point. 

The  whole  course  of  the  river  in  this  state 
above  the  mouth  of  the  Little  Arkansas  in 
physical  conditions  and  in  history  is  uniform. 
Matters  tending  to  show  whether  it  is  navi- 
gable at  one  point  would  be  pertinent  to  the 
same  question  at  every  point  They  are  of 
such  general  notoriety  as  to  be  the  subjects 
of  judicial  notice.  I  concur  with  the  opin- 
ion of  the  majority,  so  far  as  it  relates  to 
this  part  of  the  river,  that  the  question 
should  not  be  left  to  uncertain  and  possibly 
conflicting  verdicts,  but  do  not  concur  in 
holding  that  it  is  navigable,  either  as  a  mat- 
ter of  fact  or  a  proposition  of  law. 

I  concur  generally  in  the  views  of  the 
Chief  Justice,  but  believe  that  the  court 
should  take  judicial  notice  that  the  river  is 
not  navigable  above  Wichita  or  the  mouth  of 
the  Little  Arkansas.  The  question  of  Its 
navigability  below  that  point  should  not  be 
decided  in  this  case. 

(8*  Kan.   880) 
CONE  V.  USHER  et  aL 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

(Syllaiut  by  the  Court.) 

Taxation  (f  805*)— Limitations. 

The  plaintiff  in  ejectment  claimed  title  un- 
der a  tax  deed  valid  on  its  face  and  recorded  in 
October,  1892.  No  showing  was  made,  by  either 
party  relating  to  the  pccupancy  of  the'  premises 
for  the  succeeding  12  years.  The  defendant's 
title  rested  on  a  voidable  tax  deed  recorded  on 
September  10,  1904,  under  which  he  took  and 
continued  to  hold  possession.  The  suit  was 
con^menced  more  than  two  ^ears  and  less  than 
five  years  after  the  defendant's  deed  was  re- 
corded. Held,  the  plaintiff  is  to  be  regarded  as 
the  owner  of  the  land  and  the  defendant  as  a 
tax  purchaser;  the  two-year  statute  of  limita- 
tions appearing  in  section  15  of  the  Code  of 
Civil  Procedure  (Gen.  St.  1909,  {  5608),  former 
section  16,  relates  to  actions  brought  by  a  tax 
purchaser  against  the  owner,  and  does  not  ap- 
ply, but  the  five-year  limitation  fixed  by  section 
27X)  of  the  taxation  act  (Gen.  St.  1909,  §  9483), 
former  section  141,  apphes;  and  the  suit  is  not 
one  by  a  tax  purchaser  to  build  up  title  or  to 
enlarge  his  rights,  but  is  one  by  the  landowner 
to  protect  title  already  vested  against  impair- 
ment by  subsequent  irregular  tax  proceedings. 
[E^.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1693-1597;    Dec  Dig.  i  «05.»] 

Appeal  from  District  Court,  Stanton 
County. 

Action  by  Roy  S.  Cone  against  Arthur  0. 
Usher  and  others.  Judgment  for  plaintiff, 
and  defendant  Rea  appeals.   Affirmed. 

George  Getty,  of  Syracuse,  for  appellant 
Scates  &  Watkins,  of  Dodge  City,  for  appel- 
lee. 
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BURCH,  J.  Cone  brought  an  action  of 
ejectment  against  Rea  for  tbe  land  in  con- 
troTersy  and  recovered.  0?tie  defendant  ap- 
peals. 

The  plaintiff's  title  originated  in  a  tax 
deed  valid  on  its  face  and  recorded  in  CJcto- 
ber,  1892.  There  was  no  showing  relating  to 
the  occupancy  of  the  premises  for  the  suc- 
ceeding 12  years.  The  defendant's  title  rests 
on  a  tax  deed  issued  to  him  and  recorded  on 
September  10,  1904,  under  which  he  has  ever 
since  held  actual  possession.  This  deed  was 
invalid  as  a  conveyance,  provided  it  was  ex- 
posed to  attack  by  the  plaintiff.  The  plain- 
tiff's suit  was  brought  more  than  two  years 
and  less  than  five  years  after  the  defendant 
recorded  his  deed.  The  defendant  claims  the 
suit  is  barred  by  the  third  subdivision  of  sec- 
tion 15  of  the  present  Civil  Code  (Gen.  St 
1909,  i  5608),  section  16  of  the  Old  Code, 
which  provides  that  an  action  for  tbe  recov- 
ery of  real  property  sold  for  taxes  must  be 
brought  within  two  years  after  tbe  date  of 
the  recording  of  the  tax  deed.  The  defend- 
ant also  claims  that  the  plaintiff,  in  order  to 
make  title,  was  obliged  to  supplement  bis 
tax  deed  by  affirmative  use  of  the  statute  of 
limitations  precluding  an  investigation  of  the 
proceedings  upon  which  It  was  founded. 
The  Code  limitation  referred  to  was  enacted 
in  1868,  and  was  subject  to  the  provision  of 
section  15  that,  where  in  special  cases  a  dif- 
ferent limitation  is  prescribed  by  statute, 
the  action  shall  be  governed  by  such  limita- 
tion. In  1876  the  act  relating  to  taxation 
made  a  special  case  of  suits  or  proceedings 
brought  against  tax  purchasers  to  recover 
land  sold  for  taxes  or  to  defeat  or  avoid  a 
sale  or  conveyance  of  land  for  taxes,  and  the 
time  limit  for  bringing  such  suits  was  fixed 
at  five  years  from  the  recording  of  tbe  tax 
deed.  Section  141,  c.  34,  Laws  1876 ;  section 
7680,  Gen.  Stat  1901;  section  9483,  Oen. 
Stat  1909.  After  that  the  Code  limitation 
applied  only  to  actions  brought  by  the  tax 
purchaser  out  of  possession  against  the  own- 
er in  possession,  and  the  limitation  in  the 
taxation  act  applied  to  suits  generally 
brought  by  the  owner  to  test  tax  proceedings 
purporting  to  divest  him  of  title,  including 
suits  for  the  recovery  of  the  land. 

In  the  case  of  Thornburgh  v.  Cole,  27 
Kan.  490,  paragraphs  2  and  3  of  the  syllabus 
read  as  follows: 

"Subdivision  3,  {  16,  of  the  Code,  was  not 
repealed  by  section  141,  c.  34,  Laws  of  1876. 
Said  subdivision  applies  to  a  tax  title  pur- 
chaser out  of  possession,  and  such  a  party 
can  only  bring  his  action  for  the  recovery  of 
real  estate  sold  for  taxes  within  two  years 
after  the  date  of  the  recording  of  tbe  tax 
deed. 

"Sec.  141,  c.  34,  Laws  of  1876,  applies  to 
any  suit  or  proceeding  against  the  tax  pur- 
chaser, his  heirs  or  assigns,  for  the  recovery 
of  lands  sold  for  taxes,  or  to  defeat  or  avoid 
a  sale  ox  conveyance  of  land  for  taxes.    In 


such  cases,  the  owner  of  the  fee  out  of  pos- 
session may  commence  his  action  within  five- 
years  from  the  time  of  the  recording  of  the- 
tax  deed." 

The  distinction  here  made  between  actions 
instituted  by  tlie  person  designated  as  "the 
tax  title  purchaser"  and  actions  commenced 
against  the  tax  title  purchaser  by  the  per- 
son designated  as  "the  owner  of  tbe  fee"  has 
t>een  maintained  in  all  subsequent  cases  in 
which  it  has  been  Important  In  tbe  case  or 
Myers  v.  Coonradt,  28  Kan.  211,  214,  the 
contrast  Is  drawn  between  "an  action  brought 
by  a  tax  title  bolder"  and  "an  action  against 
the  tax  title  holder."  In  the  case  of  West 
V.  Cameron,  39  Kan.  736,  18  Pac.  894,  it  is 
said  that  "the  owner  of  land"  has  five  years 
after  a  tax  deed  upon  it  lias  been  recorded 
to  commence  an  action  to  set  aside  or  to  de- 
feat or  avoid  the  tax  deed.  Similar  expres- 
sions are  common,  and  the  question  in  this- 
case  seems  to  be.  Which  one  of  the  parties 
shall  be  regarded,  as  l>etween  themselves,, 
as  the  owner,  and  which  one  the  tax  title 
purcliaser?  The  question  proposed  is  fairly 
answered  by  the  case  of  Harris  v.  Outran.. 
32  Kan.  580,  4  Pac.  1044.  In  tliat  case  the 
matter  for  decision  was  stated  in  the  follow- 
ing language:  "(1)  Has  a  party  holding  a 
tax  deed,  regular  on  its  face,  and  being  of 
record  more  than  five  years,  while  the  lots 
are  vacant  and  unoccupied,  five  years  or  only 
two  years  from  the  recording  of  a  subsequent 
tax  deed  in  which  to  bring  suit  against  the- 
holder  of  the  last  tax  deed?"  The  court 
held  that  the  first  tax  deed  cut  off  all  previ- 
ous estates,  and  vested  them  in  the  grantee, 
so  that  be  Iiad  the  right  to  everything  con- 
nected with  and  depending  upon  the  title- 
The  two-year  statute  in  favor  of  the  ovraer 
did  not  begin  to  run  against  him,  and  the 
five-year  statute  in  hia  favor  ran  against  tbe 
owner.  After  that,  he  was  vested  with  ab- 
solute title  in  fee  simple.  He  stood  in  the 
shoes  of  the  original  owner,  and  was  the 
patent  title  holder  as  against  the  second  tax 
deed  holder.  His  action  was  not  that  of  a  tax 
title  purchaser  seeking  to  obtain  possession, 
and  who  must  move  in  two  years,  but  it  was 
that  of  the  owner  seeking  to  recover  his  land 
which  had  been  sold  for  taxes.  Therefore 
the  five-year  statute  governed. 

The  only  noteworthy  differoice  in  tbe 
facts  of  the  two  cases  Is  that  in  Harris  v. 
Curran  it  was  shown  that  the  land  was  va- 
cant until  the  second  tax  purchaser  took 
pbssesslon,  while  here  no  evidence  either  of 
occupancy  or  of  nonoccupancy  during  the 
corresponding  period  was  produced  by  either 
party.  This  difference  does  not  affect  the 
principle.  Tbe  statute  provides  that  a  tax 
deed — not  a  tax  deed  plus  possession — "shall 
vest  in  the  grantee  an  absolute  estate  in  fee- 
simple."  Gen.  Stat.  1909,  8  9479.  The  plain- 
tiff's deed  is  valid  on  its  face.  Consequently 
when  it  was  recorded  and  when  It  was  intro- 
duced in  evidence,  it  carried  with  it  prima  fa- 
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cie  the  force  and  attributes  designated  In  the 
statute.  It  Is  true  that  a  tax  deed  may  lose 
Its  virtue  through  failure  to  take  possession 
under  It  But  no  presumption  arises  Im- 
mediately after  the  lapse  of  two  years  that 
It  has  thus  become  devitalized.  The  two- 
year  statute  of  limitations  merely  conditions 
the  remedy  in  the  event  that  remedy  to  en- 
force possession  be  necessary.  It  applies 
only  In  the  event  that  the  right  of  possession 
conferred  by  the  deed  be  obstructed  or  de- 
nied. It  does  not  begin  to  run  unless  and  un- 
til adverse  possession  exists,  and,  In  the  ab- 
sence of  proof  of  such"  possession,  the  fec- 
slmple  character  of  the  grantee's  ownership 
presumptively  continues.  Therefore  the  plain- 
tiff. In  his  relation  to  the  defendant,  was  an 
owner  whose  land  had  been  sold  for  taxes 
and  who  was  seeking  to  recover  It  An  ac- 
tion by  such  a  person  for  such  purpose  may 
be  brought  at  any  time  within  five  years  from 
the  recording  of  the  tax  deed. 

A  plausible  argument  might  be  made  that 
the  five-year  statute  of  limitations  in  favor 
of  the  plaintiff's  deed  is  not  material  to 
his  case.  A  tax  deed  open  to  question  for 
irregularity  in  the  proceedings  gives  the 
grantee  the  right  to  pay  subsequent  taxes, 
and  to  redeem  from  a  subsequ«it  tax  sale. 
This  right  of  redemption  extends  to  the 
setting  aside  of  any  deed  not  In  fact  valid 
as  a  conveyance,  and  consequently  not  para- 
mount ^Therefore  the  holder  of  a  defective 
tax  deed  may  be  regarded  as  the  owner  to 
the  extent  that  he  may  keep  the  land  free 
from  subsequent  invalid  tax  titles,  provided 
the  right  be  exercised  within  the  time  limit 
fixed  by  law.  This  suggestion,  however,  may 
be  left  for  another  story,  because,  if  it  be 
essential,  the  plaintiff  has  the  benefit  of  the 
five-year  statute  in  favor  of  his  deed.  The 
defendant  argues  that  the  Harris-Curran 
Case  is  opposed  to  the  decisions  in  the  cases 
of  Walker  v.  Boh,  32  Kan.  354,  4  Pac.  272, 
Coale  V.  Campbell,  58  Kan.  480,  49  Pac.  604, 
and  Stump  v.  Burnett,  67  Kan.  594,  73  Pac 
804,  In  which  It  was  held  that  a  tax  deed 
holder  cannot  use  the  five-year  statute  of 
limitations  for  the  purpose  of  building  up  a 
title  or  for  the  purpose  of  adding  to  the  sum 
of  enjoyment  furnished  by  the  tax  deed.  In 
all  those  cases  the  controversy  was  between 
the  tax  title  holder  and  the  original  owner 
whose  land  bad  been  sold.  The  relative 
rights  of  successive  tax  deed  holders  were 
not  involved  or  considered;  and,  when  the 
circumstances  are  such  that  the  first  tax  deed 
holder  has  become  the  owner,  his  suit  against 
a.  subsequent  tax  purchaser  is  not  one  to  en- 
large his  estate,  but  is  one  to  protect  and 
maintain  the  rights  be  already  has.  Walker 
V.  Boh  was  decided  In  July,  1884.  Harris  v. 
Curran  was  heard  in  October,  and  decided 
in  November,  1884,  and  expressly  refers  to 


Walker  v.  Boh*  The  court  certainly  did  not 
regard  the  two  decisions  as  inconsistent  at 
that  time.  So  far  as  it  was  possible  to  do 
so  under  the  facts  of  the  case,  the  doctrine 
of  Harris  v.  Curran  was  recognized  in  Stump 
V.  Burnett.  In  the  case  of  Campbell  v. 
Stagg,  37  Kan.  419,  15  Pac.  531,  the  principle 
of  Harris  v.  Curran  ..-as  apparently  extended 
to  a  second  tax  deed  good  on  its  face  and 
of  record  more  than  five  years  as  against  a 
former  tax  purchaser  out  of  possession.  The 
court  said:  "This  action  was  not  commenced 
until  June  22,  1885,  more  than  nine  years 
after  the  last  tax  deed  was  recorded,  and 
hence  the  action  is  barred  by  the  statute  of 
limitations,  and  Mrs.  Campbell's  title  to  the 
property  has  become  complete  and  absolute." 
Since  the  decision  In  Harris  v.  Curran  the 
CivU  Code  and  the  taxation  act  have  both 
been  revised  and  changed,  but  the  provisions 
which  it  interprets  have  not  been  changed, 
and  the  inference  is  that  it  accords  with 
the  legislative  intention. 

The  defendant  cites  the  case  of  Smith  v.. 
Jones,  37  Kan.  292,  15  Pac.  185,  in  bis  favor. 
In  that  case  Jones  on  September  6, 1877,  paid 
Into  the  county  treasury  the  sum  necessary 
to  redeem  from  a  tax  sale  to  the  county  and 
received  a  certificate.  In  September,  1878, 
he  took  possession  of  the  land,  and  later  in 
the  same  month  took  out  a  tax  deed.  In 
1880  a  tax  deed  was  issued  to  Splcer,  who 
quitclaimed  to  Smith  in  1883.  This  deed  was 
recorded  on  May  8,  1880.  Some  four  years 
afterward  Smith  sued  for  possession,  which 
Jones  had  continuously  held.  Jones  was  re- 
garded as  the  landowner.  Smith  was  a  tax 
purchaser  seeking  to  obtain  possession,  and 
the  action  was  barred  by  the  two-year  stat- 
ute. The  defendant  argues  that  the  plain- 
tiff's deed  was  not  good  on  its  face  because 
the  consideration  stated  is  too  small,  citing 
Manker  v.  Peck,  71  Kan.  865,  81  Pac.  171. 
As  the  authority  referred  to  in  that  case 
shows,  the  principle  applied  was  that  gov- 
erning an  assignment  for  a  sum  less  than  ' 
the  cost  of  redemption  where  the  land  has 
been  sold  to  the  county.  The  plaintiff's  deed, 
not  being  based  upon  such  a  sale,  was  valid 
on  its  face  under  the  decisions  in  Bowman 
V.  Cockerlll,  6  Kan.  311,  342,  Davis  v.  Har- 
rington, 35  Kan.  196,  200, 10  Pac  532,  and  nu- 
merous other  cases. 

The  defendant  complains  because  the  plain- 
tiff pleaded,  and  while  sustaining  his  own 
side  of  the  case  proved,  matters  of  defense. 
While  the  procedure  was  irregular,  it  had 
no  ultimate  effect  on  the  determination  of 
the  merits  of  the  controversy,  and  conse- 
quently is  not  ground  for  reversal.  Hopkin- 
son  V.  Conley,  75  Kan.  65,  88  Pac.  549. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 
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SARBACH  ▼.  SARBACH  et  aL 
(Supreme  Coart  of  Kansas.     April  6,  1912.) 

(Syllabva  hy  the  Court.) 

1.  Witnesses  (|  126*)— Competency— Tbans- 
ACTioNS  WITH  Decedent. 

Section  320  of  the  CivU  Code  (Gen.  St 
1909,  §  5914)  is  to  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  $  551;   Dec.  Dig.  {  126.*] 

2.  Witnesses    (S    138*)    —   Compbtiinct    of 
Tbansaoiions  with  Decedent. 

An  administratrix  of  the  estate  of  a  de- 
ceased partner  petitioned  the  court  for  direc- 
tions whether  to  treat  her  decedent's  real  es- 
tate as  individual  or  partnership  property,  mak- 
ing various  creditors  and  persons  parties,  in- 
cluding the  brother  and  suryivin|;  partner  of 
the  deceased.  She  called  as  a  witness  in  her 
behalf  this  brother,  who  testified  to  transac- 
tions and  communications  had  personally  by 
him  with  the  deceased,  oyer  the  objection  of 
the  appealing  creditor.  Held  that,  even  if  he 
were  deemed  to  be  testifying  in  his  own  behalf 
on  account  of  his  interest  in  the  matter,  still, 
as  neither  he  nor  the  creditor  is  within  the 
terms  of  the  statute,  the  latter  could  not  ex- 
clude the  evidence. 

•    [Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |f  574,  575;   Dec.  Dig.  f  138.»] 

S.  Appeal  and  Bbrob   (§  1054*)— Revibw— 

Sufficiency  of  Evidence. 

In  a  case  tried  by  the  court,  a  decree,  well 
supported  by  competent  evidence,  will  not  be 
reversed  on  account  of  the  admission  of  certain 
incompetent  evidence,  not  apparently  or  pre- 
sumptively such  as  to  have  induced  or  influ- 
enced the  decision. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  4185,  4186;  Dec  Dig.  § 
1054.*] 

4.  Fbauds,   Statute  of   (§  56*)  —  Pabtneb- 
BHiP  Assets— Statute    of  Frauds. 

Real  estate  may  be  shown  to  have  been  de- 
voted to  partnership  purposes,  and  to  have  be- 
come partnership  property,  without  any  writing 
or  memorandum  under  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  U  84-89,  136-138;  Dec. 
Dig.  §  56.*] 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  Carrie  Sarbach  against  Max 
Sarbach  and  others.  Judgment  for  plaintilT, 
and  defendant  Fidelity  &  Deposit  Company 
of  Maryland  appeals.     Affirmed. 

Garver  &  Garver,  of  Topeka,  for  appellant. 
Crane  &  Woodburn  Bros.,  I.  T.  Price,  and 
Charles  Hayden,  all  of  Hoi  ton,  for  appellee. 

WEST,  J.  The  administratrix  of  the  es- 
tate of  Albert  Sarbach  and  trustee  in  the 
settlement  of  the  partnership  formerly  ex- 
isting between  Albert  Sarbach  and  his  broth- 
er. Max  Sarbach,  petitioned  the  trial  court 
to  determine  whether  certain  real  property 
belonged  to  the  partnership  or  to  the  per- 
sonal estate  of  Albert  Sarbach.  At  the  death 
of  Albert,  these  brothers  had  been  partners 
in  the  general  merchandise  business,  and  pri- 
or to  tbelr  father's  death  had  been  associat- 
ed with  him.  By  bis  will,  the  stock  and 
building  In  which  It  was  located  passed  to 


the  two  sons  equally,  except  a  certain  pref- 
erence out  of  the  assets,  which  was  adjusted 
between  them.  When  a  new  location  was 
needed,  they  purchased  the  other  real  estate 
involved  and  moved  their  store  there.  After 
purchasing  the  new  property,  they  added  to 
the  building  thereon  and  rented  the  former 
buildings.  The  court  found  that  the  real 
estate  belonged  to  the  partnership.  The  ap- 
pellant, a  creditor  of  Albert  Sarbach,  appeals 
from  the  decree,  and  asserts  that  the  trial 
court  erred  In  receiving  certain  testimony  of 
Max  Sarbach;  and  In  holding  that  the  real 
estate  In  question  could  be  changed  from  In- 
dividual to  partnership  property  without 
some  writing  under  the  statute  of  frauds,  or 
some  act  amounting  to  an  estoppel  upon  Al- 
bert Sarbach. 

It  Is  urged  by  the  appellant  that  there  was 
no  hostility  or  conflict  between  the  plaintiff 
and  the  defendant,  Max  Sarbach,  but  that, 
on  the  contrary,  he  was  Interested  In  her 
success;  the  appellant,  of  course,  being  In- 
terested In  exactly  the  contrary  manner. 
The  administratrix  having  called  Max  Sar- 
bach as  a  witness  in  her  behalf,  he  testified 
concerning  his  father's  will,  his  brother's 
estate,  the  partnership  business  of  the 
brothers,  and  tbelr  mutual  arrangement  and 
agreement,  including  personal  transactions 
and  communications.  During  the  course  of 
his  examination,  an  objection  was  made  to 
his  competency  by  the  appellant,  which  was 
overruled. 

[1]  The  provision  of  the  statute  (Civil 
Code,  I  320  [Qen.  St.  1909,  i  5914]).  before 
the  amendment  of  1911  (Laws  1911.  c  229), 
Is  that  no  party  shall  be  allowed  to  testify 
in  his  own  behalf  In  respect  to  any  transac- 
tion or  communication  had  personally  by  him 
with  a  deceased  person,  when  the  adverse 
party  is  the  administrator  of  such  deceased 
person,  "where  they  have  acquired  title  to 
the  cause  of  action  Immediately  from  such 
deceased  person."  The  modem  tendency  is 
to  avoid  Increasing  the  restrictiona  at  this 
statute  beyond  the  literal  necessities.  Polsl- 
fer  V.  Arbuthnot,  69  Kan.  380,  63  Pac.  TO; 
Revllle  V.  "Dubach,  60  Kan.  672,  67  Pac.  522; 
Miller  V.  McDowell,  63  Kan.  75,  64  Pac.  980; 
Powers  V.  Scharllng,  71  Kan.  716,  81  Kan. 
479;  Koger  v.  Armstrong,  72  Kan.  691,  83 
Pac.  1029;  Bryan  v.  Palmer,  83  Kan.  298, 
111  Pac.  443,  21  Ann.  Cas.  1214;  Hess  v. 
Hartwlg,  88  fean.  592,  112  Pac.  99;  WlUlams 
V.  Campbell,  84  Kan.  46,  113  Pac.  800. 

In  Hess  v.  Hartwlg,  it  was  said,  at  page 
594  of  83  Kan.,  at  page  100  of  112  Pac: 
"The  prohibition  In  section  320  of  the  Code 
of  1909  Is  not  to  be  extended  by  implication ; 
and  it  has  been  held  to  apply  only  to  those 
who  arc  technically  parties  to  the  action. 
The  term  'party,'  ,a8  used  In  the  Code,  does 
not  include  persons  not  parties  In  a  technical 
sense,  however  much  they  may  be  Interested 
in  the  result  of  the  suit" 


•For  other  cases  sea  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indezia 


Digitized  by 


Google 


KaiL) 


CITY  or  EMPOKIA  t.  GRIFFITH 


1063 


Ib  wnilams  Ti  Campbell,  It  waa  aald: 
"Competency  la  tbe  rule,  and  dlsqualiflcatlon 
la  tbe  exception.  Neither  Interest  In  the  re- 
ault  of  the  litigation  nor  Incompetency  oper- 
ates to  disqualify  a  party,  except  upon  the 
apeclflc  conditions  named  in  the  statute.  The 
court  Is  not  inclined  to  extend  this  exception 
by  interpretation.  Bryan  v.  Palmer,  83  Kan. 
298  [111  Pac.  443,  21  Ann.  Cas.  1214] ;  Hess 
T.  Hartwlg,  83  Kan.  592  [112  Pac.  99].  On 
the  contrary.  It  has  been  said  that  'the  pres- 
ent Judicial  tendency  is  undoubtedly  to  give 
•  liberal  construction  to  statutes  removing 
disqualifications  to  testify,  and  a  strict  con- 
struction to  those  imposing  them — to  en- 
deavor to  protect  the  rights  of  parties  by  re- 
quiring evidence  from  a  doubtful  source  to 
be  given  only  such  weight  as  the  circum- 
atances  seem  to  Justify,  rather  than  by  ex- 
cluding It  altogether.' " 

[2]  Counsel  for  appellant'-  say:  "In  this 
case,  It  is  Max  Sarbach  on  the  one  side,  ask- 
ing that  this  be  declared  to  be  partnership 
property,  and  one  of  the  claimants  against 
the  Albert  Sarbacb  estate  on  the  other  side." 
Max  Sarbach  does  not  appear  as  executor 
or  administrator,  however,  but  as  a  party 
called  in  behalf  of  the  administratrix,  who 
represents  the  decedent  only.  CoUamore  r. 
Wilder,  19  Kan.  67;  Crawford  v.  Lehr,  20 
Kan.  612 ;  Insurance  Co.  t.  Swayze,  SO  Kan. 
122,  1  Pac.  36.  It  is  only  by  treating  him 
as  a  party  who  testified  In  his  own  behalf, 
the  adverse  party  being  the  administratrix, 
wbo  had  acquired  title  to  the  property  in 
litigation,  tbe  assets,  immediately  from  Al- 
bert Sarbach,  that  he  can  be  held  to  have 
been  an  Incompetent  witness,  and  then  in- 
competent only  as  to  her.  And  it  is  only  by 
regarding  her  as  adverse  to  him  in  a  legal, 
and  not  in  an  actual,  sense  that  the  statute 
could  apply  as  between  them.  To  concede 
that  she  was  an  adverse  party  In  fact  would 
be  going  farther  than  tbe  appellant's  con- 
tentions; his  position  being  that  tbe  two 
were  representing  a  common  interest  and 
desire,  and  that  the  party  really  adverse  to 
Max  Sarbach  was  the  appealing  creditor. 
On  this  theory,  tbe  statute  does  not  render 
tbe  witness  Incompetent  "Under  this  stat- 
nte,  when  tbe  parties  on  one  side  of  a  con- 
troversy are  the  executors,  administrators, 
belrs  at  law,  or  next  of  kin  of  a  deceased 
person,  and  have  acquired  title  to  the  cause 
of  action  immediately  from  such  deceased 
person,  tbe  adverse  party  cannot  testify  to 
any  transaction  or  communication  bad  per- 
aonally  with  such  deceased  person."  Roach 
T.  Roach,  «9  Kan.  622,  T7  Pac.  108.  Had 
tbe  appellant  attempted  to  testify  to  a  per- 
sonal transaction  or  communication  with  the 
deceased,  the  administratrix  coold  have  in- 
▼oked  the  statute,  but  Max  Sarbacb  conld 
not;  for  while  she  was  administratrix,  and 
had  acquired  title  immediately  from  the  de- 
ceased, be  possessed  neither  of  these  quali- 
fications.    Treating  tbe  plalotiflf  and  Max 


Sarbacb  as  adverse  parties,  then  she  coold 
have  excluded  precisely  the  same  testimony 
which  she  herself  elicited.  But,  instead  of 
objecting,  she  used  the  incompetent  witness 
in  her  behalf.  Had  the  controversy  been 
between  tbe  creditor  and  Max,  the  testimony 
could  not  have  been  excluded.  Tbe  statute 
does  not  appear,  therefore,  to  have  been 
framed  so  as  to  fit  the  situation;  and  we 
hold  that  tbe  appellant,  under  the  clrcnm- 
stances,  could  not  Invoke  it  in  Its  behalf. 

[3]  From  an  examination  of  the  so-called 
case-made,  as  well  as  tbe  abstract  and  coun- 
terabatract.  it  appears  that,  evea  had  tbe 
testimony  relating  to  personal  transactions 
and  communications  been  excluded,  there 
was  evidence  quite  sufficient  to  warrant  tbe 
conclusion  reached  by  tbe  trial  court 

[4]  The  proposition  that  real  estate  shown 
to  have  been  used  and  treated  as  partnership 
assets  should  be  so  considered,  regardless  of 
any  writing,  la  well  settled.  Johnson  t. 
Clark,  18  Kan.  157;  Wlnkfleld  v.  Brlnkman, 
21  Kan.  682;  Tenney  v.  Simpson,  37  Kan.  353, 
16  Pac  187 ;  Sternberg  v.  Arthur  Larkln  et 
al.,  68  Kan.  201,  48  Pac.  861,  37  U  R.  A  195 ; 
Ooldwalte  t.  Janney,  102  Ala.  431,  16  South. 
560,  28  Ia  R.  A  161,  48  Am.  St  Rep.  66;  80 
Cyc.  428  to  433. 

The  decree  la  affirmed.  All  tbe  Jostlces 
concurring. 

(88  Kan.  976) 
cm  OF  EMPORIA  et  aL  V.  GRIFFITH, 

County   Treasurer,  et  aL 
(Supreme  Court  of  Kamas.     April  6,  1912.) 

(Syllahu*  hy  the  CourtJ 

HioHWATS  (1 130*)— DisPOBinoii  or  Pbockbdb 

—City  aho  Countt. 

Tbe  fund  derived  from  a  levy  on  tbe  tax- 
able property  of  a  county  for  the  construction 
and  maintenance  of  a  county  road,  aa  provided 
for  in  section  33  of  chapter  248  of  the  Laws 
of  1911,  la  to  be  expended  by  and  nnder  tbe 
direction  of  the  county  commisaioners  and  the 
approval  of  tbe  county  engineer.  Tbe  offi- 
cers of  a  city  within  such  county  are  not 
entitled  to  the  posseBsion  of  so  much  of  the 
fund  as  la  derived  from  the  levy  on  property 
in  the  city,  nor  have  they  any  control  of  the 
expenditure  of  the  fond. 

[Sd.  Note.— For  other  eaaea,  ae«  Highways, 
Cent  Dig.  |  387 ;   Dec  Dig.  |  130.*] 

Action  by  tbe  City  of  Emporia  and  an- 
other for  mandamus  to  W.  R  Griffith,  Coun- 
ty Treasurer  of  tbe  County  of  Lyon,  and 
others.  Peremptory  writ  of  mandamus  re- 
fused. 

E^win  S.  Waterbury,  of  Elmporla,  for  plain- 
tiffs. O.  S.  Samuel,  of  Emporia,  for  defend- 
ants. 

JOHNSTON,  C.  J.  The  controversy  here 
is  whether  the  county  or  city  authorities 
shall  expend  a  certain  part  of  tbe  money 
which  reenlted  from  a  tax  levied  against 
the  taxable  property  of  Lyon  county  for  con- 
structing  and   maintaining   a   county    road. 
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Under  autbority  of  chapter  248  of  the  Laws 
of  1911,  the  board  of  county  commissioners 
levied  a  one-mill  tax  upon  all  the  taxable 
property  of  the  county  for  county  roads. 
Emporia  is  a  city  of  the  second  class,  with 
a  property  valuation  of  $10,550,000,  and  un- 
der this  levy  there  has  already  been  collected 
on  city  property  alone  the  sum  of  f7,300. 
The  city,  proceeding  on  the  theory  that 
money  derived  from  a  levy  against  city  prop- 
erty is  city  revenue,  demanded  the  money 
from  the  county  treasurer  who  had  collected 
It,  but  that  officer,  holding  that  the  money 
was  county  revenue  to  be  expended  under 
the  direction  of  the  county  officers,  refused 
the  demand.  The  provisions  of  chapter  248 
of  the  Laws  of  1911  determine  the  contro- 
versy. If  the  money  collected  Is  a  county 
fund  to  be  expended  by  the  county  commis- 
sioners, the  demand  was  properly  refused. 
That  act  is  a  revision  of  the  road  laws  of 
the  state,  and  contemplates  the  construction 
and  maintenance  of  a  system  of  county 
roads  by  the  county  authorities,  instead  of 
the  piecemeal  plan  which  formerly  obtained, 
and  where  the  character  of  the  work  done 
on  the  roads,  as  well  as  the  amount  expend- 
ed, was  left  to  the  discretion  of  the  local 
road  officers.  In  State  ex  rel.  v.  Cowley 
County,  86  Kan.  201,  pages  204,  205,  119  Pac. 
327.  page  328,  It  was  said:  "An  inspection 
of  this  statute  carries  the  conviction  that  It 
is  a  new  departure  as  to  the  matter  of  roads 
and  highways,  and  changes  the  old  system 
of  county  roads  at  the  expense  of  the  local 
municipalities  to  one  by  which  certain  roads, 
designated  by  the  county  board  as  state  or 
county  roads,  are  to  be  maintained  at  the  ex- 
pense of  the  county,  a  condition  which  did 
not  exist  previously  to  the  enactment  of  this 
statute." 

The  act  classifies  the  roads  for  which  pro- 
vision Is  made  as  "state  roads,"  "county 
roads,"  "mall  routes,"  and  "township  roads," 
and,  after  providing  how  such  roads  shall  be 
laid  out  and  designated,  It  Is  enacted  that 
"all  county  and  state  roads  shall  be  main- 
tained at  the  expense  of  the  county,  and  all 
mall  routes  and  township  roads  where  they 
do  not  coincide  with  county  and  state  roads 
at  the  expense  of  the  township  in  which  they 
are  situated."  Section  18.  Mail  routes  and 
township  roads  are  under  the  supervision  of 
the  commissioners  of  highways,  composed  of 
the  trustee,  clerk,  and  treasurer  of  the  town- 
ship, with  whom  the  county  engineer  is  to 
co-operate,  but  an  entirely  different  provi- 
sion Is  made  respecting  county  roads  in  sec- 
tion 33  of  the  act.  It  declares  that:  "The 
county  commissioners  of  each  county  may,  at 
the  time  prescribed  by  law  for  levying  coun- 
ty taxes,  levy  a  road  tax  for  county  and 
state  roads  and  bridges  of  not  more  than  one 
mill  on  the  dollar  on  all  taxable  property  in 
their  respective  counties  and  the  same  shall 
be  collected  as  are  other  taxes,  and  when 
collected  shall  be  expended  upon  the  build- 
ing, repair,  maintenance  and  Improvement  of 


the  state  and  county  roads  of  such  county 
by  and  under  the  direction  of  the  county  com- 
missioners and  the  approval  of  the  county 
engineer ;  provided,  that  If  a  majority  of  the 
electors  voting  at  an  election  called  for  that 
purpose  in  each  county  shall  vote  to  increase 
the  tax  levy  herein,  such  board  of  county 
commissioners  shall  levy  a  tax  for  road  pur- 
poses not  to  exceed  three  mills  for  such  road 
purposes;  provided,  that  the  boards  of  coun- 
ty commissioners  shall,  within  the  limit  pre- 
scribed of  one  mill  on  the  dollar,  keep  all 
state  and  county  roads  within  their  respec- 
tive counties  in  first  class  condition."  It 
seems  reasonably  clear  that  the  Legislature 
Intended  that  the  making  and  maintenance 
of  a  county  road  was  a  county  enterprise, 
and  that  the  fund  for  that  purpose  was  to 
be  provided  by  taxing  all  the  property  In  the 
county,  and  that  no  part  of  the  fund  derived 
from  that  tax  was  to  be  delivered  to  or  ex- 
pended by  city  or  township  officers.  The  lan- 
guage of  the  act  relating  to  disbursement  is 
clear  and  mandatory.  It  would  be  difficult 
to  choose  an  expression  more  positive  and 
obligatory  than  the  one  which  says  that  the 
money  shall  be  expended  by  and  under  the 
direction  of  the  county  commissioners  and 
the  approval  of  the  county  engineer.  Coun- 
sel for  the  dty  claims  that  section  15  of  the 
act  furnishes  authority  for  the  expenditure 
of  county  road  taxes  by  the  city.  It  pro- 
vides that  cities  of  the  second  and  third 
classes  shall  constitute  separate  road  dis- 
tricts, also,  for  the  appointment  of  a  street 
commissioner  whose  duties  are  to  be  perform- 
ed In  the  manner  and  imder  the  instructions 
and  limitations  which  govern  township  offi- 
cers, and  these  provisions  are  followed 
by  another  that:  "The  corporate  authori- 
ties of  any  such  city  arq  authorized  and  em- 
powered to  use  the  road  tax  provided  for 
In  this  act  in  paving,  macadamizing  or  grad- 
ing the  streets  and  alleys  of  such  city,"  etc. 
This  general  language  cannot,  of  course,  ap- 
ply to  all  the  taxes  provided  for  in  the  act, 
as  provision  is  made  for  taxes  to  which  the 
taxpayers  of  the  city  do  not  contribute  any- 
thing. It  applies  rather  to  taxes  levied  by 
the  city  authorities  for  the  improvement  of 
streets  and  alleys  in  cities.  A  tax  is  im- 
posed by  section  36  of  the  act  which  the  offi- 
cers of  the  city  are  authorized  to  expend  on 
the  streets  of  the  city.  Besides,  other  stat- 
utes provide  for  levying  taxes  for  the  im- 
provement of  streets  and  alleys  of  cities 
and  these  are  placed  on  the  tax  roll  and 
collected  by  the  county  treasurer,  and,  when 
collected,  are,  of  coarse,  to  be  paid  over  to 
the  city  authorities.  Provision  is  also  made 
for  the  levy  of  a  separate  road  tax  on  the 
residents  and  property  of  the  township,  and 
the  fund  derived  from  that  source  belongs 
exclusively  to  the  township,  and  certainly  no 
one  would  claim  that  the  dty  authorities 
could  use  that  tax. 

In  section  32  it  is  enacted  that  all  toad 
taxes  shall  be  paid  in  cash,  and  that,  when 
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collected  by  tbe  county  treesuier,  be  sball 
pay  tbe  moneys  belonging  to  tbe  townsblp 
to  tbe  township  treasurer  and  tbose  belong- 
ing to  tbe  city  to  tbe  city  treasurer,  and  that 
eacb  fund  so  raised  shall  be  used  exclusively 
for  the  purposes  for  which  it  was  provided. 
Tbe  fund  in  question  was  raised  for  making 
and  maintaining  county  roads,  and  cannot 
be  diverted  to  any  other  purpose.  The 
turning  over  of  this  fund  to  the  city  and 
townsblp  officers,  to  be  expended  as  they 
^ould  determine,  would  be  a  relapse  to  the 
old  system,  and  a  defeat  of  the  obvious  pur- 
pose of  the  tiegislature  in  providing  the  new 
plan  of  constructing  county  roads.  There 
is  no  more  reason  for  allowing  city  officers 
to  use  a  part  of  tbe  county  road  fund  for 
city  streets  than  for  allowing  each  township 
In  the  county  to  expend  the  part  collected 
from  It  in  improving  tovrashlp  roads.  If 
that  were  done,  there  would  be  no  county 
road  fund,  and  no  county  roads  would  be 
built.  As  to  the  county  road  tax,  tbe  whole 
county  is  tbe  taxing  district,  and  tbe  direc- 
tion to  the  county  commissioners  for  the 
levy  of  a  tax  "on  all  the  taxable  property 
In  tbieir  respective  counties"  does  not  mean 
all  taxable  property  outside  of  the  cities  of 
the  counties.  The  power  of  the  board  of 
county  commissioners  as  to  county  affairs  ex- 
tends over  the  entire  county  and  the  authority 
of  the  board  in  respect  to  raising  funds  for 
county  roads  and  the  building  of  them  is 
not  restricted  or  affected  by  city  or  town- 
ship boundaries. 

The  city,  it  seems,  contributes  a  large  part 
of  this  fund,  and  it  Is  argued  that  to  expend 
tbe  fund  outside  the  city  would  be  Inequita- 
ble and  unjust.  The  construction  and  main- 
tenance of  county  roads  Is  a  purely  public 
purpose  In  which  all  the  people  of  the  coun- 
ty are  Interested,  and  the  cities  to  which 
these  trunk  roads  lead  necessarily  share  In 
the  general  benefit  resulting  from  their  con- 
struction. When  the  Legislature  established 
state  roads  and  imposed  the  cost  of  making 
tbem  upon  the  counties  through  which  they 
were  built,  there  was  resistance  by  some 
of  the  taxpayers,  but  it  was  held  that  tbe 
power  could  be  exercised,  and  tbe  taxpayers 
In  tbe  cities  of  the  county,  however  remote 
from  the  road,  were  compelled  to  pay  the 
taxes  levied  for  that  purpose.  State  v. 
Gom'rs  of  Shawnee  Co.,  28  Kan.  431.  It  Is 
competent  for  the  Legislature  to  give  tbe 
control  of  the  highways  of  the  county,  in- 
cluding the  streets  of  cities,  to  any  of  its 
subordinate  agencies.  It  may  exercise  the 
power  directly  or  confer  it  upon  county  offi- 
cers, or  it  may  allow  tbe  officers  of  cities 
and  townships  to  share  in  the  control.  La 
Harpe  v.  Gas  Co.,  69  Kan.  97,  76  Pac.  448. 
Here  it  -has  determined  that  county  roads 
shall  be  made  under  the  direction  of  the 
county  commissioners,  and  the  authority  to 
expend  the  fund  provided  for  that  puri>ose 
is  expressly  given  to  these  officers.   It  is  plain 


that  tbe  phrase  in  section  15  empowering 
city  officers  to  use  tbe  road  tax  provided  for 
in  the  statute  does  not  mean  taxes  for  town- 
ship roads  nor  for  county  or  state  roads,  but 
manifestly  does  mean  taxes  imposed  by  the 
city  authorities  for  Improving  the  streets 
and  alleys  of  the  city  for  which  express  pro- 
vision is  made  by  law. 

It  follows  that  tbe  peremptory  writ  asked 
for  must  be  refused.  AH  the  Justices  con- 
curring. 

(86  Kao.  S87) 
WINFRET  V.  CLAPP  et  al. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

1.  PlXADING  (I  418*)— RnuNo  ON  Dkuubkkb 
— Waivkb  op  Objections. 

Where  a  defendant  files  a  second  answer 
raising  different  issues,  he  must  be  deemed  to 
have  waived  his  right  to  challenge  the  action 
of  tbe  trial  court  in  suitaining  a  demurrer  to 
the  original  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {{  1403-1406;  Dec  Dig.  {  418;* 
Partition,  Cent.  Dig.  {  182.] 

2.  MOBTGAGES    (I    415*)— AN8WEB— COKTEKTS. 

Under  Civ.  Code,  M  97,  98,  100  <Gen.  St. 
1909,  iS  5690,  5891,  5693),  respectively  pro- 
viding that  an  answer  may  contain  a  statement 
of  any  new  matter  constituting  a  defense, 
connterclaim,  set-off,  or  right  to  relief  con- 
cerning the  subject-matter  of  the  action,  that 
the  counterclaim  must  be  connected  with  the 
subject  of  the -action,  and  that  a  set-off  can 
only  be  pleaded  in  an  action  in  which  a  recov- 
ery of  money  is  sought,  a  defendant  who  claim- 
ed that  the  mortgage  which  plaintiff  was  at- 
tempting to  foreclose  was  the  property  of  a 
firm  composed  of  plaintiff  and  himself  was  not, 
as  a  matter  of  right,  entitled  to  a  partner- 
ship accounting,  it  appearing  that  tbe  mort- 
gage in  reality  was  not  part  of  the  partnership 
assets,  for  the  accounting  while  prayed  for  in 
the  original  answer  was  neither  connected  with 
the  subject-matter  of  the  action  nor  a  counter- 
claim or  set-off. 

[Ed.  Note. — For  other  eases,  see  Mortgages, 
Cent  Dig.  K  1210-1224;  Dec.  Dig.  %  415.*] 

3.  Appeal  and  Ebbob   (S  167*)— Right  of 
Review— Acquiescence  in  Decision. 

W^here  an  order  sustaining  a  motion  to 
make  an  answer  more  definite  and  certain  is 
complied  with,  it  Is  not  reviewable  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  971,  972,  978;  Dec.  Dig.  i 
157.*] 

4.  Pleading    (J    237*) —Amendment    abteb 
Judgment  to  Conform  to  Proof. 

In  an  action  to  foreclose  a  mortgage  where 
the  second  defendant  claimed  that  the  mort- 
gage was  part  of  the  firm  assets  of  a  partner- 
ship composed  of  himself  and  plaintiff,  and  the 
evidence  showed  that  the  owner  of  the  prop- 
erty was  an  innocent  purchaser  who  had  griven 
a  renewal  mortgage  to  the  second  defendant, 
without  notice  of  the  unrecorded  assignment  to 
plaintiff  of  tbe  first  mortgage,  and  that  the 
second  defendant  was  not  entitled  to  the  mort- 
gage, an  amendment  to  conform  the  petition  to 
that  situation  and  to  pray  that  tbe  plaintiff 
be  subrogated  to  the  second  defendant's  rights 
in  the  renewal  mortgage  was  properly  allowed 
after  judgment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  603-619;  Dec.  Dig.  {  237.*] 
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Appeal  from  Dlatrlct  Court,  Linn  County. 

Action  by  Caleb  Winfrey  against  Charles 
Clapp  and  others  and  T.  A.  Mathews.  From 
a  Judgment  for  plaintiff,  defendant  Mathews 
appeals.    Affirmed. 

L.  C.  Boyle  and  S.  L.  Mathews,  both  of 
Kansas  City,  Mo.,  for  appellant  I.  Taven- 
ner,  of  Kansas  City,  Mo.,  and  J.  W.  Jeb* 
kins,  of  Kansas  City,  E^an.,  for  appellee. 

PER  CURIAM.  Caleb  Winfrey  sued  t6 
foreclose  a  real  estate  mortgage  given  by 
Charles  Clapp  to  T.  A.  Mathews,  and  assign- 
ed by  Mathews  to  the  plaintiff.  Mathews 
and  J.  N.  Smith  were  made  defendants  under 
the  allegation  that  they  claimed  an  Interest 
in  the  property.  Mathews  filed  an  answer 
and  cross-petition  alleging  In  effect  that  a 
partnership  existed  between  Winfrey  and 
himself;  that  the  mortgage  had  belonged 
to  the  firm;  that  the  title  to  the  property 
had  been  transferred  to  Smith,  who  gave  a 
new  mortgage  to  Mathews,  which  became  a 
part  of  the  partnership  assets ;  that  upon  a 
settlement  a  balance  would  be  owing  from 
Winfrey  to  Mathews.  He  therefore  asked  an 
accounting  of  the  partnership  affairs  and 
a  Judgment  for  the  amount  found  due  him. 
A  demurrer  was  sustained  to  this  cross-pe- 
tition, whereupon  Mathews  filed  a  new  an- 
swer stating  that  he  was  the  owner  of  the 
mortgage  executed  by  Clapp;  that  he  had 
paid  Winfrey  $500  on  his  interest  in  It ;  and 
that  Winfrey  had  collected  enough  upon  It 
so  that  he  had  received  $132.10  more  than 
his  share,  for  which  amount  Mathews  asked 
Judgment. 

Upon  a  trial,  the  court  decided  in  favor  of 
the  plaintiff,  but  found  that  Smith  had  pur- 
chased the  property  in  good  faith,  giving 
wliat  was  in  effect  a  renewal  mortgage  to 
Mathews ;  the  assignment  of  the  Clapp  mort- 
gage from  Mathews  to  Winfrey  not  having 
been  recorded.  In  this  situation,  as  the 
original  mortgage  could  not  be  foreclosed 
against  Smith,  Judgment  was  rendered  sub- 
rogating Winfrey  to  the  rights  of  Mathews 
under  the  new  mortgage,  which  was  not  due 
and  therefore  could  not  be  foreclosed.  Math- 
ews appeals. 

[1]  Complaint  is  made  of  the  sustaining  of 
the  demurrer  to  Mathews'  pleading  which 
asked  for  an  accounting.  The  ruling  may 
have  been  technically  erroneous,  ^ince  the 
pleading  alleged  that  the  mortgage  sued  on 


was  an  asset  of  the  unsettled  partnershipu 
But  the  defendant  must  be  deemed  to  have 
waived  his  right  to  challenge  it  by  subse- 
quently filing  an  answer  raising  different  is- 
sues. Rosa  r.  M.,  K.  &  T.  Ry.  Co.,  18  Kan. 
124. 

[2]  Moreover,  at  the  trial  each  party  was 
given  every  opportunity  to  support  his  own 
theory  of  the  relations  of  each  to  the  Clapp 
mortgage.  The  court  found  that  in  fact  the 
mortgage  belonged  to  Winfrey.  This  neces- 
sarily established  that  it  was  not  partner* 
ship  property.  That  being  the  case,  Math> 
ews  was  not  entitled  as  a  matter  of  right  to 
a  partnership  accounting  in  the  action  to 
foreclose  it.  The  accounting  was  not  "a 
right  to  relief  concerning  the  subject  of  the 
acUon."  Code  Civ.  Proc.  {  97  (Gen.  St  1909, 
I  6600).  It  was  not  allowable  as  a  counter- 
claim, for  it  did  not  arise  out  of  the  trans- 
action set  forth  in  the  petition.  Code  Civ. 
Proa  {  98  (Gen.  St  1909,  |  6691).  And  it  was 
not  pleadable  as  a  set-off,  since  no  money 
Judgment  was  asked  against  Mathews.  Code 
Civ.  Proc.  I  100  (Gen.  St  1909,  |    5693). 

[S]  The  sustaining  of  a  motion  to  make  the 
earlier  answer  more  definite  and  certain  is 
also  complained  of,  but,  as  the  order  of  the 
court  was  complied  with,  it  is  not  reviewa- 
ble.   1  Bncyc.  PL  &  Pr.  624. 

The  appellant  contends  that  the  decision 
made  was  against  the  evidence.  We  think, 
however,  there  was  a  sufficient  conflict  to 
make  the  determination  of  the  trial  court 
final. 

[4]  The  evidence  having  developed  that 
Smith  was  an  innocent  purchaser  of  the 
property,  the  court  permitted  the  petition  to 
be  amended  after  Judgment  to  conform  to 
that  situation,  and  to  ask  that  Winfrey  be 
subrogated  to  Mathews'  interest  in  the  mort- 
gage given  by  Smith,  and  have  Judgment 
against  Mathews  for  the  amount  by  which 
the  original  mortgage  exceeded  the  new  one. 
We  think  no  prejudice  resulted  from  this. 
The  court  found  that  Mathews  was  indebted 
to  Winfrey  by  reason  of  the  fact  that  the 
balance  owing  on  the  Smith  mortgage  was 
not  so  large  as  tbe  amount  due  on  the  Clapp 
mortgage,  but  did  not  render  Judgment  there- 
for. The  Judgment  is  an  adjudication  of 
the  rights  of  the  parties,  but  owing  to  the 
peculiar  situation,  could  not  provide  fM 
their  enforcement  by  .execution. 

The  Judgment  la  affirmed. 


Digitized  by 


Google 


Wasb.) 


KORTHERN  PAa  BT.  CO.  T.  SMITH 


1057 


(«8  Wuh.  les) 

NORTHERN  PAC.  RT.  CO.  V.  SMITH  et  aL 

(Supreme   Court   of   Wasbington.     April   17, 
1912.) 

1.  Appeai,  and  Ebbor   ({  S65*)— Statement 
or  Facts— Notice. 

A  proposed  statement  of  facta  watf  anf- 
ficiently  served  by  mailing  a  true  copy  thereof 
addressed  to  tbe  attorney  for  the  prevailing 
party  in  ample  time  to  reach  its  destination 
within  the  SO  days  allowed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Errnr,  Cent  Dig.  {{  2507-2510;    Dec  Dig.  | 

2.  EmsKm  Domain  (|  257*)— Afpkai.— No- 
tice. 

Parties  appealing  in  condemnation  pro- 
ceedings from  an  order  awarding  to  certain 
other  parties  money  deposited  in  court  for  the 
land  condemned  for  a  railroad  right  of  way 
were  only  obligated  to  serve  notice  of  the  ap- 
peal upon  parties  appearing  and  claiming  the 
money  deposited,  and  were  not  required  to 
serve  all  the  parties  to  the  original  auit  by 
the  railway  company. 

[Ed.  Note. — ^For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ||  66&-671;    Dec.  Dig.  i 

8.  Advebsk  PosaESsioN  ({  114*)— Evidbncb— 
SumciENOT. 

Evidence  was  Insufficient  to  show  adverse 
possession  which  was  in  part  hearsay,  and  did 
not  show  that  tbe  possession  was  open,  no- 
torious, and  continuous,  or  even  that  it  was 
actual. 

(Ed.  Note.— For  other  cases,  see  Adverse 
Hosaession,  Cent  Dig.  U  682-690;  Dec  Dig.  { 
114.*] 

4.  Eminent  Domain  (i  262*)— Afpbai/-Dk- 

CISION. 

On  appeal  in  condemnation  proceedings 
from  an  order  awarding  to  certain  parties  mon- 
ey deposited  in  court  in  payment  for  the  lands 
taken,  the  order  must  be  upheld,  if  sufficiently 
supported  by  tbe  facts,  even  though  it  can- 
not stand  on  the  ground  on  which  it  was  based 
by  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Eminent 
Pnmaln,  Cent  Dig.  SI  681-«86;  Dec  Dig.  | 
262.*] 

6.  Advebse  PosnEssiOH   (f  85*)— TiTUB— Tax 
Deed — Presumption. 

.Since  the  remedy  against  one  wrongfully 
claiming  title  to  land  of  which  he  is  not  in 
possession  is  a  auit  to  remove  a  dond  from 
title  or  to  quiet  title,  and  not  ejectment,  the 
fact  that  an  unsuccessful  action  in  ejectment 
'was  commenced  against  one  claiming  under  a 
tax  deed  raised  tbe  presumption  that  be  toolc 
possession  under  the  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {I  498-503,  656,  660, 
668;    Dec.  Dig.  {  85.*] 

a.  Taxation  (|  779*)— Tax  Deed— Title  Ao- 

guiRED. 

A  valid  tax  deed  passes  the  fee  to  tbe 
land,  and  creates  a  title  no  more  subject  to 
lapse  than  is  a  title  acquired  by  other  valid 
conveyances. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1647;    Dec.  Dig.  {  779.*) 

7.  Taxation  (|  764*)  —  Sales  —  Vauditt  — 
Deed — Clerical  Erbor. 

The  validity  of  a  tax  sale  was  not  affected 
by  the  fact  that  tbe  tax  deed,  through  a  cleri- 
cal error,  described  the  land  as  being  in  "Town- 
ship 10  west"  instead  of  "Township  10 
north,"  especially  as   the   land   was   also  de- 


scribed by  a  commbnlT  known  name  sufficient 
to  identify  it 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1619-1522;   Dec  Dig.  |  764.*] 

&  ExEcin^iON    (I   284*)— SAL»-Tm»— Pbb- 

BUMPTION. 

The  mere  fact  that  land  was  sold  under 
execution  as  the  property  of  a  certain  person 
did  not  raise  any  presumption  tliat  ht  had  any 
title  or  interest  in  the  land. 

[Ed.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  H  747-758;    Dec  Dig.  {  264.*] 

9.  Adverse  Possession   (|  114*)— Proof- 
Limitations. 

Where   a    company    proved    that   it   had 

Faid  taxes  on  land  and  had  color  of  title  to  it 
or  seven  years,  but  failed  directly  or  indi- 
rectly to  qbow  that  its  possession  was  actual 
or  open  or  notorioas,  tnongh  it  could  easily 
have  produced  such  proof  if  it  existed,  it  ^d 
not  establish  title  under  tbe  seven-year  stat- 
ute of  limitations  relating  to  possession  and  the 
pasrment  of  taxes. 

[Ed.  Note.— For  other  cases,  ses  Adverse 
Possession,  Cent  Dig.  {§  682-690;    Dec  Dig. 

1  114.*] 

Department  1.  Appeal  from  Snperlor 
Court,  CowUtE  County;  Donald  McMaster, 
Judge. 

Condemnation  proceedings  by  tbe  Nortbern 
Pacific  Railway  Company  against  Marlon 
Smith  and  others.  From  an  order  awarding 
to  tbe  Gruber  Lumber  Company  tbe  money 
paid  into  court  by  the  petitioner  for  tbe  rlgbt 
of  way  appropriated,  tbe  belra.of  L.  P.  Smltb 
appeal.  Reversed  and  remanded,  with  direc> 
tfons. 

B.  L.  Hubbell,  of  Kelso,  foi>  appellants. 
Joseph  O'Neill,  of  Castle  Rock,  and  Miller, 
Crass  ft  Wilkinson,  all  of  Vancouver,  for  re- 
spondent Gruber  Lumber  Co. 

PULTiERTON,  J.  On  AprU  22,  1910,  tbe 
Northern  PaclBc  Railway  Company  Institut- 
ed proceediugs  to  condemn  for  railroad  pur- 
poses certain  land  lying  in  lots  numbered  4, 
6,  and  8  In  section  27,  and  lot  numbered  2 
In  section  34,  all  in  township  10  N.  of  range 

2  W.,  of  tbe  Willamette  Meridian,  making 
parties  to  the  proceedings  all  persons  appear- 
ing of  record  as  baving  an  Interest  therein. 
The  proceedings  were  prosecuted  to  a  termi- 
nation, and  resulted  In  an  order  allowing  a 
condemnation  and  appropriation  of  tbe  land 
on  the  payment  Into  court  for  tbe  owners  the 
sum  of  $25,000.  This  sum  was  paid  into 
court,  and  a  decree  of  condemnation  and  ap- 
propriation entered. 

Tbe  land  out  of  wblch  tbe  appropriation 
was  made  was  settled  upon  by  one  James 
Gardiner  on  July  29,  1852.  On  March  17, 
1865,  he  notified  the  register  and  receiver  of 
Washington  Territory  of  bis  settlement 
tbereon  and  of  bis  Intent  to  donate  the  same 
under  the  act  of  September  27,  1860,  com- 
monly known  as  tbe  "Oregon  Donation  Act" 
On  September  29,  1850,  James  Gardiner,  by 
quitclaim  deed,  conveyed  tbe  land  to  William 
Pumpbrey  and  William  A.  Gardiner.  In  1857 
William  A.  Gardiner  conveyed  an  undivided 
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half  interest  In  the  land  to  Charles  Bishop, 
and  In  1858  Pvimphrey  conveyed  a  one-half 
interest  therein  to  Thomas  Jefferson  Carter. 
Patent  was  Issned  for  the  land  in  Angust  Z7, 
1871,  to  the  "heirs  at  law  of  James  Gardiner, 
deceased,  late  of  Cowlitz  county,  Washing- 
ton Territory."  The  heirs  are  not  named  in- 
dlyldually  In  the  patent,  bat  in  an  affidavit 
accompanying  his  notification  James  Gardi- 
ner swears  that  he  is  a  widower,  and  that 
his  heirs  at  law  are  his  "two  sons,  James 
Alexander  Gardiner  and  William  A.  Gardi- 
ner." In  July,  1872,  the  land  was  sold  by  the 
sheriff  of  Cowlitz  county,  under  a  warrant 
directing  bim  to  sell  the  same  for  delinquent 
taxesi  to  L.  P.  Smith,  and  a  deed  to  Smith 
for  the  same  was  executed  on  March  29, 1877. 
In  1879  T.  J.  Carter  conveyed  an  undivided 
half  interest  in  the  property  to  W.  V.  Smith. 
In  1884  Charles  Bishop  began  an  action 
against  L.  P.  Smith  to  eject  him  from  the 
premises.  Issue  was  taken  on  his  complaint 
and  a  trial  had  which  resulted  in  Judgment 
to  the  effect  that  the  plaintiff  talce  nothing 
by  his  suit;  the  court  holding  that  the  plain- 
tiff was  without  title  to  the  land.  In  1890  the 
land  was  sold  by  the  sheriff  of  Cowlitz  coun- 
ty to  William  Pumphrey,  under  an  execution 
and  order  of  sale  issued  out  of  the  superior 
court  of  Lewis  county  in  an  action  wherein 
Daniel  Marx  and  Bmil  C.  Jorgensen  were 
plaintiffs  and  G.  F.  Richards  was  defendant. 
On  February  1,  1900,  Charles  Bishop  con- 
veyed by  quitclaim  deed  all  his  right,  title, 
and  interest  In  the  property  to  W.  A.  Gardi- 
ner, and  on  the  same  day  Gardiner  conveyed 
the  same  to  C.  A.  Sturm  and  Harriet  E. 
Flaclc.  On  June  23,  1900,  the  land  was  sold 
to  C.  A.  Sturm  as  property  belonging  to  the 
estate  of  William  Pumphrey,  deceased. 
From  G.  A.  Sturm  and  Harriet  E.  Flack  the 
land  passed  by  regular  mesne  conveyances  to 
the  respondent  Gruber  Lumt>er  Company. 

The  record  shows  that  the  taxes  on  the 
land  since  1900  have  been  paid  by  the  Gru- 
ber Lumber  Company  and  its  predecessors  in 
interest;  the  taxes  for  1900  being  paid  in 
1902,  and  the  taxes  for  1901  and  1902  being 
paid  in  1903.  Shice  1903  they  have  been 
paid  yearly  prior  to  delinquency.  Relative 
to  the  possession  of  the  property,  the  evi- 
dence shows  the  following: 

"C.  E.  Forsyth,  being  called  as  a  witness 
for  petitioner  Gruber  Lumber  Company  and 
being  first  duly  sworn,  testified  as  follows : 

"Direct  examination  (questions  by  Mr. 
Joseph  O'Neill):  Q.  Where  do  you  live,  Mr. 
Forsyth?  A.  At  Castle  Rock,  in  this  county. 
Q.  Are  you  acquainted  vtlth  the  premises 
known  as  lots  4,  5,  and  8  of  section  27,  and 
lot  2  of  section  34,  township  10  N.,  of  range 
2  W.,  Willamette  Meridian,  In  this  county"? 
A.  I  am.  Q.  Who  was  in  possession  of  those 
premises  In  1900?  A.  Mr.  C.  A.  Sturm,  or 
the  Sturm  Bros.  Q.  Did  they  claim  to  own 
It?  A.  Mr.  Sturm  showed  me  a  deed  to  It 
Q.  How  long  was  Sturm  Bros,  in  possession 


of  It?  A.  Until  1904.  They  deeded  It  to  me 
In  1902— thi^  deeded  It  to  the  Kelso  SUte 
Bank  for  me.  It  was  made  that  way  because 
I  owed  the  Kelso  State  Bank,  and  the  deed 
was  made  that  way  to  secure  the  bank.  We 
gave  them  a  contract  by  which  they  were  to 
pay  a  sum  of  money,  and  It  would  be  deed- 
ed back  to  them,  but  they  didn't  pay  It.  I 
extended  the  time  for  them  to  pay  until  1904. 
but  they  didn't  pay,  and  they  turned  the 
property  over  to  me  in  1904.  The  bank  had 
deeded  the  property  to  me.  Q.  Who  had 
possession  after  that?  A.  I  had.  Mr.  Swift 
had  possession  In  1907  and  1908  under  a 
contract  to  purchase,  but  be  didn't  pnrcliase 
It,  so  I  sold  It  to  Gruber  Lumber  Company, 
and  they  have  had  possession  since  that,  at 
first  under  a  contract,  and  after  that  by  a 
deed.  Q.  Were  you  acquainted  with  Mr.  L. 
P.  Smith  hi  his  lifetime?  A.  Tes.  Q.  Did 
lie  ever  claim  to  you  that  he  owned  this  prop- 
erty? Objection  by  Mr.  Hnbbell.  The 
Court:  Is  there  a  claim  that  Mr.  Smith 
claimed  by  adverse  possession?  Mr.  O'Neill: 
No.  The  Court :  Then  I  cannot  see  where  it 
is  material  whether  Mr.  Smith  made  a  claim 
that  he  owned  the  property  or  not.  Objec- 
tion Is  sustained. 

"Cross-examination  (questions  by  Mr.  Hub- 
bell):  Q.  Ton  live  at  Castle  Rode,  about  four 
mUes  from  this  land,  do  you  not?  A.  Yes. 
Q.  And  you  do  not  see  this  land  very  often, 
do  you?  A.  I  go  up  there  once  In  a  while, 
sometimes  quite  often.  Q.  You  do  not  know 
anything  about  the  possession  of  this  proper- 
ty of  your  own  knowledge  previous  to  the 
time  yoin  loaned  money  to  the  Sturms  in 
1902,  did  you?  A.  No;  I  did  not  Q.  Do 
you  know  whether  or  not  Mr.  Sturm  had  any 
arrangement  with  Mr.  Smith  by  which  Mr. 
Smith  allowed  Mr.  Sturm  to  have  possession 
of  this  land?    A.  No;  I  do  not  know." 

Three  several  distinct  claims  were  made  to 
the  money  deposited  by  the  railroad  company 
as  the  purchase  price  of  the  land  taken.  The 
first  was  made  by  the  Gruber  Lumber  Com- 
pany, who  claimed  in  virtue  of  Its  deeds  from 
Sturm  and  Flack  its  possession  of  the  proper- 
ty, and  in  virtue  of  having  paid  taxes  there- 
on for  more  than  seven  successive  years. 
The  second  claim  was  made  by  the  heirs  of 
L.  P.  Smith,  who  claimed  title  in  virtne  of 
the  tax  deed  made  by  the  officers  of  CowUtz 
county  to  their  ancestor.  The  third  was 
made  by  C.  A.  Sturm  and  Harriet  E.  Flack, 
who  claimed  tliat  the  title  to.  the  property 
had  rested  In  them  subsequent  to  their  pur- 
chase in  1900 ;  contending  that  their  convey- 
ance to  the  predecessors  in  interest  of  the 
Gruber  Lumber  Company  were  given  to  se- 
cure a  money  advancement,  and  for  that  rea- 
son constituted  mortgages.  The  court  held 
that  the  Gruber  Lumt>er  Company  owned  the 
land  at  the  time  of  the  condemnation  pro- 
ceedings, and  awarded  It  the  money  deposit- 
ed, finding  "that  the  Gruber  Lumber  Com- 
pany, through  Its  grantors,  have  tiad  posses- 
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slon  of  the  land  eince  the  year  1900,  and 
now  1b  and  at  the  time  said  right  of  way 
was  taken  by  plaintiff  was  the  legal  owner 
of  said  land,  and, by  reason  thereof  is  enti- 
tled to  receive  the  money  paid  Into  court  iftr 
the  right  of  way  appropriated  for  the  same." 
From  the  order  the  heirs  of  L.  P.  Smith  have 
appealed. 

[1,2]  The  Gruber  Lumber  Company  moves 
to  dismiss  the  appeal  for  the  reasons,  first, 
that  the  proposed  statement  of  facts  was  not 
filed  and  served  within  the  time  limited  by 
law;  and,  second,  that  the  notice  of  appeal 
was  not  served  upon  all  of  the  parties  to  the 
original  suit  by  the  railway  company.  The 
motion  Is  without  merit.  The  judgment 
awarding  the  money  deposited  to  the  Gruber 
Lumber  Company  was  entered  on  January 
7,  1911.  The  proposed  statement  of  facts 
was  filed  on  February  4,  1911,  and  a  true 
copy  thereof  mailed  at  Kelso,  Wash.,  address- 
ed to  the  attorney  for  the  prevailing  party 
at  Castle  Roclc,  on  February  6,  1911,  In 
"ample  time  to  reach  Its  destination  on  the 
same  day."  This  was  a  sufficient  service. 
Bank  of  Shelton  v.  Willey,  7  Wash.  535,  35 
Pac.  411.  As  to  the  second  ground  of  the  mo- 
tion. It  is  snfflclent  to  say  that  the  appellant 
was  only  obligated  to  serve  with  the  notice  of 
appeal,  the  parties  appearing  and  claiming 
the  money  deposited  In  court.  These  the 
appellant  did  serve. 

[3]  On  the  merits  of  the  controversy,  It 
seems  to  us  clear  that  the  Judgment  cannot 
rest  on  the  ground  upon  which  the  trial  court 
placed  it.  We  have  quoted  all  of  the  testi- 
mony in  the  record  concerning  the  possession 
of  the  property  by  the  Gruber  Lumber  Com- 
pany and  its  predecessors  in  interest.  It 
will  be  observed  that,  If  we  take  the  direct 
testimony  at  its  fall  face  value.  It  still  leaves 
It  uncertain  as  to  the  length  of  time  posses- 
sion of  the  property  has  been  held  by  the 
Gruber  Lumber  Company  and  its  grantors. 
The  witness  sworn  says  that  C.  A.  Sturm, 
or  the  Sturm  Bros.,  were  in  possession  of  the 
property  In  1900,  but  does  not  say  that  they 
were  In  possession  for  the  entire  year;  while, 
to  constitute  ten  full  years  prior  to  the 
commencement  of  the  condemnation  proceed- 
ings, such  iwssesslon  must  have  commenced 
prior  to  April  22,  1900.  Again  in  his  cross- 
examination  he  makes  it  clear  that  he  was 
testifying  In  part  from  hearsay,  as  he  says 
be  did  not  know  anything  about  the  posses- 
sion of  the  property  of  his  own  knowledge 
prior  to  the  year  1902.  This  court  has  fre- 
quently held  that  adverse  possession  suffi- 
cient to  ripen  into  title  must  be  actual,  open, 
notorious,  and  continuous,  and  be  under  a 
claim  of  right  or  color  of  title.  Lohse  v. 
Burch,  42  Wash.  156,  84  Pac.  722,  and  cases 
cited.  Here,  then,  is  no  evidence  whatsoever 
as  to  the  character  of  the  possession  held 
by  the  claimants,  even  If  we  concede  it  to  be 
for  a  sufficient  l«igtb  of  time.  It  is  not 
even  said  that  the  possession  was  actual, 
much  less  that  it  was  open,  notorious,  and 


continuous.  Evidence  sufficient  to  show  ad- 
verse possession  of  real  property  must  be 
reasonably  direct  and  certain  as  to  all  the 
elements  necessary  to  constitute  such  posses- 
sion. It  Is  not  sufficient  to  show  merely  that 
the  claimant  has  been  in  possession  for  the 
required  time.  The  nature  of  the  possession 
must  be  shown,  so  that  the  court  can  know 
that  it  has  been  of  such  a  character  as  to 
constitute  adverse  possession.  The  proof  of- 
fered here  Is  deficient  In  these  respects,  and 
Is  Insufficient  to  show  adverse  possession 
under  the  rule  as  we  have  laid  It  down. 

[4]  But  the  case  is  here  for  trial  de  novo, 
and,  if  the  facts  are  sufficient  to  support 
.  the  Judgment,  it  must  be  upheld,  even  though 
It  cannot  stand  on  the  ground  on  which  It 
was  based  by  the  trial  court.  Taming  to  the 
record.  It  Is  manifest  that  the  Gruber  Lum- 
ber Company  has  not  a  connected  title  from 
the  donee  of  the  United  States  to  the  whole 
of  the  property,  even  if  we  Ignore  the  tax 
title  of  L.  P.  Smith,  and  assume  as  valid 
all  of  the  intervening  deeds  from  Gardiner 
to  Sturm.  For  If  we  assume  that  James 
Gardiner  completed  a  four  years  residence 
upon  the  land,  and  was  thus  entitled  to  con- 
vey prior  to  the  Issuance  of  patent,  only  an 
undivided  half  Interest  In  the  land  reached 
C.  A.  Sturm  from  that  source.  On  the  other 
hand.  If  we  assume  that  only  the  patentees 
could  convey  the  legal  title,  and  further  as- 
sume that  the  W.  A.  Gardiner,  who  conveyed 
to  Sturm  in  1900,  was  the  William  A.  Gardi- 
ner whom  James  Gardiner  made  oath  was 
his  son  and  one  of  his  heirs,  his  deed  would 
convey  but  a  half  interest  in  the  property, 
as  It  is  shown  there  was  still  another  son 
who  was  entitled  to  a  half  Interest  in  the 
property  when  patented,  and  whose  interests 
were  not  thereby  conveyed. 

[5]  But  we  are  unable  to  find  anything  In 
the  record  that  warrants  us  in  holding  the 
tax  deed  void.  The  trial  court  In  Its  findings 
stated  that  no  possession  was  taken  under  It 
and  that  It  had  lapsed.  But  the  fact  recited 
is  contrary  to  the  record,  as  the  abstract 
shows  an  action  of  ejectment  begun  by  one 
of  the  grantees  of  James  Gardiner  to  oust 
the  purchaser  therefrom,  in  which  the  plain- 
tiff was  unsuccessful.  This  presupposes  pos- 
session under  our  practice,  as  the  remedy 
against  one  wrongfully  claiming  title  to  land 
of  which  he  Is  not  In  possession  Is  a  suit  to 
remove  a  cloud  from  title  or  to  quiet  title 
and  not  ejectment 

[S]  The  conclusion  that  the  title  had  lapsed  - 
is   also   unfounded.     If  the   tax   sale   was 
valid.  It  passed  the  fee  to  the  land,  and  cre- 
ates a  title  no  more  subject  to  lapse  than  to  a 
title  acquired  by  other  valid  conveyances. 

[7]  The  tax  deed  itself  fulfills  the  require- 
ment of  the  statute  as  to  what  It  shall  con- 
tain, Is  regular  on  its  face,  and  was  admitted 
in  evidence  without  objection.  Notwithstand- 
ing the  proceedings  leading  up  to  the  sale 
were  not  shown,  we  think  we  are  required 
to  give  the  deed  full  faith  and  credit,  and 
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hold  It  anfficient  to  vest  In  titie  person  to 
whom  it  was  executed  the  full  title  to  the 
property  sold.  True,  the  deed  described  the 
land  as  being  In  "township  10  west,"  Instead 
of  "township  10  north,"  but  the  error  Is  so 
manifestly  clerical  that  the  validity  of  the 
sale  cannot  be  affected  by  it.  More  than 
this,  the  land  Is  also  described  as  the  '*Gardl- 
ncr  donation  claim,"  which  is  also  sufficient 
to  Identify  it  as  the  land  in  question  here. 

[8]  Nor  do  we  think  any  effect  can  be 
given  to  the  sale  under  the  execution  issued 
in  the  case  of  Marx  &  Jorgensen  t,  Richards. 
The  record  fails  to  show  any  title  or  interest 
In  the  land  In  Richards  whatsoever,  and  no 
such  title  or  interest  can  be  presumed  from, 
the  mere  fact  that  the  land  was  sold  under 
execution  as  his  property.  It  follows  as  of 
course  that,  if  Richards  had  no  Interest  in 
the  property,  none  could  be  acquired  by  the 
purchaser  at  such  sale. 

[8]  But  It  Is  argued  that  the  Gruber  Lum- 
ber Company  has  acquired  title  by  reason  of 
the  seven-year  statute  of  limitations  relating 
to  possession  and  the  payment  of  taxes.  But 
to  acquire  title  under  this  section  of  the  stat- 
ute the  claimant  must  have  had  actual,  open, 
and  notorious  possession  of  the  land  under 
claim  and  color  of  title  made  in  good  faith 
for  seven  successive  years,  and  must  have 
paid  all  taxes  legally  assessed  thereon  dur- 
ing such  time.  Undoubtedly  the  Gruber 
Lumber  Company  has  proven  that  It  has 
paid  the  taxes  on  the  land  for  the  period  re- 
quired and  has  had  color  of  title  to  the  same 
for  a  like  period,  but  it  has  utterly  failed 
10  show  such  a  possession. as  the  statute  re- 
quires. It  has  not  shown  the  nature  or  char- 
acter of  its  possession.  It  has  not  shown 
that  the  same  was  actual,  or  open,  or  notori- 
ous, nor  has  it  shown  any  fact  from  which 
the  character  of  Its  possession  can  be  Infer- 
red. The  fact  that  the  proofs  are  deficient 
in  this  respect  seems  to  us  significant.  Evi- 
dence of  the  actual  character  of  the  posses- 
sion maintained  by  the  company  and  Its 
predecessors  in  Interest  were  assuredly  with- 
in the  reach  of  the  company,  and-  the  fact 
that  it  was  not  produced  leads  to  the  con- 
clusion tliat  no  such  possession  was  main- 
tained as  would  comply  with  the  require- 
ments of  the  statute. 

Nor  can  title  be  successfully  claimed  under 
the  section  of  the  statute  relating  to  vacant 
and  unoccupied  land.  The  proofs  offered 
fall  utterly  to  meet  the  requirement  of  this 
section. 

Since,  therefore,  there  is  notiilng  to  Im- 
peach the  title  acquired  by  L.  P.  Smith  at 
this  tax  sale,  it  follows  that  hia  heirs  are 
now  and  were  at  the  time  of  its  condemna- 
tion by  the  railway  company  the  owners  of 
the  property  condemned,  and  that  they  are 
entltlied  to  the  money  deposited  as  the  pur- 
chase price  of  the  same. 
.    The  order  appealed  from  Is  reversed,  and' 


the  case  Is  remanded,  with  InBtroctlons  to 
enter  an  order  directing  the  money  to  b« 
paid  to  the  heirs  of  Lb,  P.  Smith,  deceased. 

DUNBAR,  C.  J.,  and  PARKER,  J.,  concur. 


(n  WMh.   2S4) 

SPERRY  &  HUTCHINSON  CO.  v.  CITX  OP 

TACOMA  et  al. 

(Supreme  Court  of  Wasbineton.    April  15, 
1912.) 

Licenses  (J  7*)— CoNSTiTtrriONAtrrr  of  Or- 
dinance. 

An  ordinance  imposing  a  license  tax.  with 
a  penalty  for  not  paying  it,  on  one  who,  in 
selling  Koods,  gives  trading  stamps,  redeemable 
by  a  third  person,  is  not  invalid,  as  is  a  law 
prohibiting  use  of  trading  stamps  by  merchants. 
[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  §§  7-15;  Dec.  Dig.  f  7.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  the  Sperry  &  Hutchinson  Com- 
pany  against  the  City  of  Tacoma  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

J.  D.  Lyons  and  Tucker  &  Hyland,  all  of 
Seattle  (John  Hall  Jones  and  D.  J.  Lyons, 
both  of  New  Tork  City,  of  counsel),  for  ap- 
pellant T.  L.  Stiles,  City  Atty..  and  F.  R. 
Baker  and  F.  M.  Oarnahan,  Ass't  City  Attys, 
all  of  Tacoma,  for  rMpondents. 

FULLERTON,  J.  On  July  13,  1904,  the 
city  of  Tacoma  enacted  the  following  ordi- 
nance: 

"Be  It  Ordained  by  the  City  of  Tacoma: 

"Section  1.  Every  firm,  person  or  corpora- 
tion within  the  city  of  Tacoma,  who  shall 
use  any  stamps,  coupons,  tickets,  cards,  or 
other  similar  devices  for  the  sale  of  goods, 
wares,  and  merchandise  which  said  stamp, 
coupon,  tickets,  or  other  similar  devices,  shall 
entitle  the  purchaser  receiving  the  same  to 
procure  from  any  other  person,  firm  or  corpo- 
ration any  goods,  wares  or  merchandise  free 
of  charge,  upon  production  of  any  number  of 
said  stamps,  tickets,  coupons,  cards  or  other 
similar  devices,  shall  before  using  the  same 
obtain  a  license  therefor,  from  the  dty  clerk. 

"Sec.  2.  Before  obtaining  such  license,  the 
person  applying  therefor  shall  pay  to  the 
city  treasurer  the  sum  of  one  hundred  dol- 
lars ($100.00),  and  upon  such  payment  being 
made,  and  filing  a  receipt  therefor,  with  the 
city  clerk,  the  city  clerk  shall  Issue  to  the 
person,  firm  or  corporation,  making  such  pay- 
ment a  license  tp  use,  for  one  year,  the 
stamps,  coupons,  tickets,  cards  or  other  simi- 
lar devices  mentioned  in  section  1  of  this 
ordinance. 

"Sec.  3.  That  any  person  violating  the 
provisions  of  this  ordinance  shall  be  punish- 
ed by  a  fine  of  not  less  than  fifty  ($50.00) 
dollars,  and  not  exceeding  one  hundred 
($100.00)  dollars,  or  by  lmprisonm«it  not  ex- 
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ceedlng  tUrty  (30)  days,  or  by  both  sacb  fine 
and  imprisonment. 

"Sec.  4.  That  Ordinance  No.  1298  and  Or- 
dinance No.  2092,  and  all  add  otber  ordi- 
nances of  tbe  city  of  Tacoma,  in  conflict 
herewith,  l>e,  and  same  are,  hereby  repealed." 

On  July  7,  1911,  tbe  appellant,  as  plaintiff, 
began  the  present  action  to  enjoin  the  city 
and  its  oflScers  from  enforcing  or  attempt- 
ing to  enforce  tbe  ordinance,  on  tbe  ground 
that  the  same  was  imconstltutlonal  and 
void.  Facts  were  set  forth  in  the  complaint 
tending  to  show  that  the  appellant  was  en- 
gaged in  a  business  which  would  be  inju- 
riously affected  by  the  enforcement  of  the 
ordinance,  and  facts  tending  to  show  other- 
wise its  right  to  assert  its  Invalidity.  To 
tbe  complaint  a  general  demurrer  was  Inter- 
posed, which  the  court  sustained.  The  ap- 
pellant elected  to  stand  upon  its  complaint, 
whereupon  the  court  entered  judgment  of  dis- 
missal, with  costs.    This  appeal  followed. 

In  this  court  the  only  question  suggested 
Is  the  validity  of  the  ordinance.'  The  ap- 
pellant has  filed  an  exhaustive  brief,  in  which 
it  contends  that  tbe  law  is  void,  because  pro- 
hibitive of  the  appellant's  business,  because 
it  deprives  tbe  api>ellant  of  its  property  with- 
out due  process  of  law,  because  it  impairs 
tbe  obligation  of  contracts,  because  it  is  ul- 
tra vires,  and  because  It  operates  in  restraint 
of  competition  and  in  restraint  of  trade,  and 
is  thus  void  as  against  public  policy.  We 
have  not,  however,  found  It  necessary  to  fol- 
low the  plaintiff  In  its  discussion  of  the  sev- 
eral contentions  suggested,  as  we  think  they 
have  all  been  foreclosed  by  the  prior  deci- 
sions of  this  court  In  Fleetwood  v.  Read, 
21  Wash.  547,  68  Pac.  665,  47  L,  R.  A.  205, 
an  ordinance  of  the  city  of  Tacoma,  tbe 
exact  counterpart  of  tbe  one  now  In  ques- 
tion, was  upheld  by  us  against  an  attack 
based  on  the  ground  that  It  was  void  because 
of  tbe  matters  charged  against  tbe  present 
ordinance,  and  In  numerous  cases  decided 
both  before  and  since  that  time  we  have  up- 
held similar  ordinances  against  similar  at- 
tacks. Walla  Walla  v.  Ferdon,  21  Wash. 
308,  57  Pac.  796;  Stull  v.  De  Mattos,  23 
Wash.  71,  62  Pac.  451,  51  L.  R.  A.  892;  Se- 
attle T.  Barto,  31  Wash.  141,  71  Pac.  735i 
In  re  Oarflnkle,  37  Wash.  650,  80  Pac.  188; 
Oilure  Mfg.  Co.  v.  PIdduck-Ross  Co.,  88 
Wash.  137,  80  Pac.  276;  McKnight  v.  Hodge, 
66  Wash.  289,  104  Pac.  504;    State  ex  rel. 

Davis-Smith  Co.  v.  Clausen,  65  Wash.  , 

117  Pac.  1101. 

The  case  of  Fleetwood  v.  Bead  is  cited  In 
all  of  the  foregoing  cases,  with  two  excep- 
tions, and  is  In  each  Instance  mentioned  with 
approval.  It  Is  also  cited  with  approval  In 
the  cases  of  State  y.  Clark,  30  Wash.  439, 
71  Pac.  20,  State  v.  Ide,  35  Wash.  676,  77 
Pac.  961,  67  L.  R.  A.  280,  102  Am.  St.  Rep. 
914,  1  Ann.  Cas.  634,  and  Thurston  County 
▼.  Tenino  Stone  Quarries,  44  Wash.  351,  87 
Pac.  634,  9  L.  R.  A.  (N.  S.)  306,  12  Ann.  Cas. 


314,  although  the  point  at  Issue  in  thes^  cas- 
es was  not  the  validity  of  a  license  ordi- 
nance. These  cases  are  conclusive  of  the 
questions  at  bar,  If  they  are  allowed  to  con- 
trol, as  to  hold  with  the  appellant  is  to  deny 
their  authority.  We  believe  they  were  right- 
ly decided,  and  decline  to  overrule  them.  It 
is  thought  the  appellant's  contention  is  sus- 
tained by  tbe  case  of  Leonard  v.  Basslndale, 
46  Wash.  301,  89  Pac.  879,  which  holds  un- 
constitutional the  act  of  the  Legislature  for- 
bidding the  use  by  merchants  of  trading 
stamps.  But  a  business  may  be  subject  to 
license  for  the  purposes  of  regulation  and 
revenue  which  cannot  be  absolutely  prohibit- 
ed. There  Is  not,  therefore,  any  conflict  be- 
tween that  case  and  tbe  cases  above  cited. 
Tbe  judgment  appealed  from  is  afllrmed. 

DUNBAR,  C.  J.,  and  MOUNT,  MORRIS, 
and  ELLIS,  JJ.,  concur. 


«8  Waab.  283) 

SHEA  v.  SKAGIT  COUNTY. 

(Supreme  Court  of  Washington.    April  13, 
1912.) 

Counties  (1 174*)  —  Rxpaib  —  Issuance  of 

Bonds— "County  Purposes." 

Under  Rem.  &  Bal.  Code,  §  5087,  which 
provides  that  three-fifths  of  the  voters  of  a 
county  may  authorize  the  issuance  of  bonds  to 
procure  money  for  "strictly  county  purposes," 
counties  may  issue  bonds  when  authorized  by 
the  voters,  for  the  construction  and  improve- 
ment of  roads,  but  not  for  their  general  re- 
pair; it  not  being  a  strictly  county  purpose, 
within  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  iS  264,  265;  Dec.  Dig.  S  174.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1666,  1667.] 

Department  2.  Appeal  frdm  Superior 
Court,  Skagit  County;  George  A  Joiner, 
Judge. 

Action  by  Warren  Shea  against  Skagit 
County.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Athrmed. 

Augustus  Brawley,  of  Mt  Yemon,  for  ap- 
pellant. Preston  &  Tborgrimson,  of  Seattle, 
for  respondent 

MOUNT,  J.  Plaintiff,  as  a  taxpayer, 
brought  this  action  to  enjoin  Skagit  county 
from  issuing  bonds  in  tbe  sun)  of  $100,000, 
for  the. purpose  of  general  repairing  of  tbe 
roads  of  said  county.  Tbe  court  below  over- 
ruled the  defendant's  demurrer  to  tbe  com- 
plaint The  defendant  elected  to  stand  upon 
the  demurrer.  The  order  was  thereupon  is- 
sued as  prayed  for  in  the  complaint.  The 
county  has  appealed. 

The  question  presented  in  this  case  is 
whether  a  county  is  authorized  to  borrow 
money  by  the  Issuance  and  sale  of  bonds,  for 
the  purpose  of  general  repairing  of  existing 
roads  of  such  county.  The  statute,  at  chapter 
12,  section  5085,  Rem.  &  Bal.  Code,  provides 
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tbat  each  county  of  the  state  ta  authorized  to 
contract  Indebtedness  for  general  county  pur- 
poses, not  exceeding  1%  per  centum  of  the 
taxable  property  of  such  county.  Section 
5086  provides  that  each  county  may  contract 
Indebtedness  for  strictly  county  purposes  in 
excess  of  1%  per  centum,  but  not  exceeding 
6  per  centum  of  the  taxable  property,  when 
three-flfths  of  the  voters  of  said  county  as- 
sent thereto  at  an  election  held  for  that  pur- 
pose. Section  5087  provides  as  follows: 
"Whenever  any  debt  Is  incurred  under  the 
provisions  of  the  tlrst  or  second  sections  of 
this  chapter,  or  whenever  the  board  of  com- 
missioners of  any  county  shall  submit  to  the 
voters  of  this  county,  at  an  election  to  be 
held  under  the  provisions  of  the  last  pre- 
ceding section,  the  question  of  Issuing  bonds 
to  procure  money  for  strictly  county  pur- 
poses, and  three-hfths  of  the  voters  of  such 
county  having  assented  thereto,  and  the 
amount  of  said  bonds,  together  with  the  al- 
ready existing  county  indebtedness,  not  ex- 
ceeding five  per  centum  of  the  taxable  prop- 
erty of  said  county,  to  be  ascertained  as 
provided  in  the  last  preceding  section  of  this 
chapter,  then  the  board  of  commissioners  of 
such  county  Is  authorized  and  empowered  to 
issue  Its  negotiable  bonds  In  the  name  of  the 
county  for  the  purposes  for  which  such  elec- 
tion was  held."  The  next  section  provides 
for  holding  the  election  and  issuance  of  the 
bonds.  Chapter  13,  at  section  5094,  provides: 
"The  board  of  county  commissioners  for  any 
county  may  whenever  a  majority  thereof 
shall  so  decide  •  •  •  submit  to  the  bona 
tide  voters  of  their  county  the  question  wheth- 
er the  said  board  shall  be  authorized  to  is- 
sue coupon  bonds  to  the  amount  not  ,to  ex- 
ceed five  per  pentum  of  the  taxable  property 
in  said  county,  bearing  a  rate  of  Interest  not 
exceeding  six  i)er  cent  per  annum,  and  pay- 
able and  redeemable  at  a  time  fixed  by  the 
said  board  of  county  commissioners,  for  the 
purpose  of  mailing  a  new  road  or  roads,  or 
bridge  or  bridges,  or  Improving  established 
roads  within  said  county."  The  next  section 
provides  for  holding  the  election  and  issu- 
ance of  the  bonds.  The  next  succeeding  sec- 
tion is  as  follows:  "Sec.  609(t.  The  commis- 
sioners must  give  notice  in  some  newspaper, 
having  a  general  circulation  in  said  county 
for  a  period  of  at  least  four  weeks  next  pre- 
ceding the  date  of  the  election,  setting  forth 
the  proposition  as  to  amount,  duration,  and 
terms  of  the  bonds  to  be  issued  and  state  in 
such  notice  the  roads  or  bridges  to  be  built  or 
improved." 

The  appellant  apparently  concedes  that 
these  bonds  are  not  authorized  under  the  pro- 
visions of  chapter  13,  above  quoted,  but  con- 
tends that  they  are  authorized  under  the  pro- 
visions of  section  5087  of  chapter  12,  because 
it  is  argued  that  the  repairing  of  roads  is  a 
strictly  county  purpose.  These  two  chapters 
were  passed  by  the  Legislature  at  the  same 


session  in  1890.  Laws  1890,  pp.  37  and  40. 
Chapter  12  was  approved  on  March  21,  1890, 
and  chapter  13  was  approved  on  March  22, 
1890.  If  the  repair  of  roads  in  a  county  is  a 
strictly  county  purpose,  the  construction  of 
new  roads  or  the  improvement  of  established 
roads  In  a  county  is  also  a  strictly  county  pur- 
pose, and  the  passage  of  chapter  13  was  there- 
fore a  mere  Idle  thing.  It  Is,  no  doubt,  true 
that  the  construction  of  a  new  road  or  the  im- 
provement of  an  established  road  is  different 
from  the  general  repair  of  existing  roads. 
BUlott  on  Roads  and  Streets,  §  576.  But  if 
it  is  the  duty  of  the  county  to  construct,  im- 
prove, and  repair  roads,  as  provided  in  sec- 
tions 6585  to  5775,  inclusive.  Rem.  &  Bal. 
Code,  it  Is  difficult  to  understand  bow  one  of 
these  Items  may  be  a  strictly  county  purpose 
and  the  others  not  such  purpose.  It  is  ap- 
parent, we  think,  that,  when  the  Legislature 
passed  chapter  13,  It  was  Intended  that  the 
construction,  Improvement,  and  repair  of 
roads  within  the  county  should  not  be  classed 
as  a  strictly  county  purpose,  as  that  phrase 
was  used  in  the  preceding  chapter;  that, 
while  the  bonds  might  be  issued,  when  au- 
thorized by  the  voters,  for  the  construction 
and  Improvement  of  roads,  such  bonds  were 
not  authorized  for  the  repair  of  roads.  "The 
rule  seems  to  be  that,  whenever  the  power  to 
issue  bonds  Is  called  in  question,  the  authori- 
ty to  issue  must  be  clearly  shown,  and  will 
not  be  Inferred  from  uncertain  data,  and  can 
only  be  conferred  by  language  which  leaves 
no  reasonable  doubt  of -an  Intention  to  con- 
fer It"  2  Dillon,  Mnn.  Corp.  .(5th  Ed.)  { 
883;  State  v.  Moore,  45  Neb.  12,  63  N.  W. 
130;  Coffin  v.  Board  of  County  Com'rs,  57 
Fed.  137,  6  C.  O.  A.  288.  "The  rule  is  well 
settled  that  general  provisions  of  a  statute 
must  yield  to  subsequent  special  ones."  Mc- 
Knight  V.  McDonald,  34  Wash.  98,  74  Pac. 
1060.  "And  so,  where  there  are,  in  an  act, 
specific  provisions  relating  to  a  particular 
subject,  they  must  govern,  in  respect  to  that 
subject  as  against  general  provisions  In  otiier 
parts  of  the  statute,  although  the  latter, 
standing  alone,  would  be  broad  enough  to  in- 
clude the  subject  to  wtUch  the  more  particu- 
lar provisions  relate."  Endllch,  Interpreta- 
tion of  Statutes,  p.  288.  if  the  statute  re- 
lied upon  by  the  appellant  Is  broad  enough  to 
include  the  authority  of  the  county  to  Issue 
bonds  for  the  repair  of  roads,  the  subsequent 
special  statute,  authorizing  "county  com- 
missioners to  Issue  bonds  for  road  purposes," 
seems  to  make  it  clear  that  such  authority  is 
limited  to  making  new  roads  or  bridges  or  im- 
proving established  roads,  and  excludes  the 
idea  that  such  bonds  may  be  Issued  for  the 
mere  repair  ot  roads.  The  trial  court  was 
therefore  right  in  sustaining  the  demurrer. 
The  Judgment  is  therefore  affirmed. 

DUNBAR,   C.   J.,  and   FULLERTON  and 
ELLIS,  JJ.,  concur. 
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INOALLS  ▼.  BBALL  tt  ox. 

(Suprime  Conrt  of  WMhincton.    April  13, 
1912.) 

1.  Landlord  and  Tbnaut  (|  159*)— Bbkaoh 

or  liKSSOB't  COTKRANT— MBASUBK  OF  DAH- 
A0B8. 

Th«  mcaanre  of  general  damagei  for 
breach  of  the  leuor'a  coTenant  to  erect  a  bnild- 
lug  on  the  leaaed  premiaea  ia  the  difference  in 
rental  Talue  with  and  without  the  building. 

[Xid.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  H  B73,  611;  Dec.  Dig. 
i  169.»] 

2.  liAItDLOID  AND  TKNANT  ({  169*)— BbXACH 
OF  LXSBOB'S  GOVBNANT— DaILAOES— EVI- 
DENCK. 

Though  the  measure  of  damagea  for 
breach  of  the  coTcnapt  of  a  lease  of  sereral 
lots,  with  two  small  buUdinga  and  a  foundation, 
30  by  40  feet,  for  another  building  thereon,  to 
erect  a  building  on  such  foundation,  ia  the 
difference  between  the  rental  value  of  the  en- 
tire premlaes  with  the  building  and  without  it, 
the  damages  are  properly  shown  by  evidence 
of  what  the  rental  value  of  such  building  would 
have  been. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {{  573,  611;  Dec.  Dig. 
i  158.*] 

3.  Daicaocs  (I  62*)  —  Bbeach  or  Lessor's 
Covenant— DvTT  to  Minimize  Damaoes. 

The  duty  of  one  damaged  to  use  reason- 
able exertions  to  lessen  the  injunr  does  not 
require  a  lessee,  on  breach  of  the  lessor's  ex- 
press covenant  to  erect  a  building  on  the  leas- 
ed premises,  to  erect  it  at  an  expenditure  of 
.$200  or  more. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  168;  Dec.  Dig.  I  fe.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  John  D.  Hlnkle^ 
Judge. 

Action  by  O.  J.  Ingalls  against  Lesler  Beall 
and  wife.  Judgment  for  plaintiff;  defend- 
ants appeal.    Affirmed. 

W.  O.  Meyer,  of  Spokane,  for  appellants. 
Oeorge  M.  Netbercutt,  of  Spokane,  for  re- 
spondent 


PARKER,  J.  This  is  an  action  for  the 
recovery  of  damages,  claimed  by  the  plain- 
tiff to  have  resulted  to  him  from  the  fall- 
are  of  the  defendants  to  perform  a  covenant 
contained  in  a  lease  made  by  them  to  him  of 
property  In  Spokane.  A  trial  before  the 
conrt  resulted  in  findings  and  judgment  in 
favor  of  the  plaintiff,  awarding  him  dam- 
ages, and  also  denying  reformation  of  the 
lease,  as  prayed  for  by  the  defendants.  From 
this  disposition  of  the  cause,  the  defendants 
liave  appealed. 

On  August  30,  1909,  appellants  leased  to 
respondent  certain  lots  In  Spokane  for  the 
term  of  10  years  at  the  monthly  rental  of 
$30,  payable  monthly  in  advance.  The  lease 
contained  no  restrictions  whatever  upon  the 
use  of  the  property  by  the  respondent  The 
property  had  upon  It  two  small  buildings 
and  a  foundation,  npon  which  the  construc- 
tion of  another  somewhat  larger   building 


was  contemplated.  The  eorenont  In  tb* 
lease  here  Involved  relates  to  th«  conatme- 
tlon  of  the  building  npon  tbls  fonndatton, 
and  reads  as  follows:  "First  parties  agree  to 
finish  In  a  good,  first-class,  workmanlike 
manner  and  suitable  for  occupation,  for 
warehouse  purposes,  tba  building  on  said 
property,  the  basement  of  which  Is  now 
thereon  of  the  size  of  30x40  feet  and  14  foot 
stud,  properly  covering  same  with  good  and 
substantial  roofing."  The  premises  had  been 
used  by  appellants  fOr  some  time  In  conduct- 
ing their  fuel  business,  and  It  was  known 
that  respondent  contemplated  using  them 
for  a  similar  purpose. 

Respondent  alleges  In  bis  complaint  in 
substance,  that  appellants  bare  failed  to 
erect  the  ballding  as  agreed  by  the  cove- 
nant above  quoted;  that  Immediately  after 
the  execution  of  the  lease  and  his  going  In- 
to the  possession  of  the  premises  he  de- 
manded of  appellants  that  they  erect  the 
building  as  agreed,  and  repeatedly  there- 
after made  such  demand;  that  he  has  com- 
plied with  all  the  terms  of  the  lease  upon  his 
part  paying  the  rent  at  the  times  agreed 
upon,  but  under  protest;  that  he  has  In  no 
manner  released  appellants  from  their  ob- 
ligation to  construct  the  building ;  and  that, 
by  reason  of  their  failure  to  construct  the 
building,  he  has  been  damaged  in  the  sum 
of  $1,000.  There  are  other  facta  alleged  in 
the  complaint  indicating  an  attempt  on  the 
part  of  respondent  to  allege  special  dam- 
ages, consisting  of  injury  to  bis  business  and 
loss  of  profits  therein,  because  the  failure 
to  construct  the  building  prevented  him  from 
successfully  carrying  on  a  feed  business  In 
connection  with  his  fuel  business.  Appel- 
lants' answer  consists  principally  of  affirma- 
tive allegations  showing  mutual  mistake  in 
omitting  from  the  terms  of  the  written  lease 
a  provision  prohibiting  respondent  from  car- 
rying on  a  feed  business  upon  the  prem- 
ises. They  prayed  for  reformation  of  the 
lease  accordingly,  and  that  restwndent  take 
nothing  by  the  action.  The  cause  proceeded 
to  trial  with  the  pleadings  in  this  condition. 
There  had  been  no  challenge  by  motion  or 
demurrer  to  the  sufficiency  of  the  complaint 

[1]  At  the  beginning  of  the  trial,  counsel 
for  appellants  announced  to  the  court  In 
substance,  that  he  would  object  to  the  In- 
troduction of  any  evidence  of  loss  of  prof- 
its or  Injury  to  respondent's  business,  be- 
cause no  foundation  therefor  was  laid  In 
the  complaint  The  iwsitlon  thus  taken  by 
counsel  was  evidently  rested  upon  the  the- 
ory that  such  damages  were  special,  and  bad 
not  been  sufficiently  pleaded  In  the  com- 
plaint We  will  adopt  this  view  of  counsel 
for  appellants,  since  there  Is  no  necessity  of 
determining  the  sufficiency  of  the  complaint 
to  admit  evidence  of  such  special  damages; 
for  the  nature  of  the  evidence  Introduced  in 
behalf  of  respondent  we  think,  clearly  shows 
that  his  counsel  was  not  relying  upon  proof 
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of  sndi  Bpedal  damligea.  Practically  all  of 
the  erldence  offered  in  behalf  of  respondent 
bearing  niwn  the  question  of  the  measure  of 
damages  related  to  the  diminished  rental 
value  of  the  premises  by  reason  of  the  fail- 
ure of  the  appellants  to  construct  the  build- 
ing. There  was  some  evidence  tending  to 
show  that  respondent's  business  was,  to  some 
extent,  Interfered  with  by  not  having  this 
building;  but  there  was  no  evidence,  wor- 
thy of  consideration,  showing  any  measure  of 
loss  of  profits.  The  trial  court  awarded 
damages,  measured  by  the  diminished  ren- 
tal value  of  the  premises  by  reason  of  the 
absence  of  the  building,  awarding  respond- 
ent $18  per  month,  computed  from  the  time 
the  building  should  have  been  constructed 
under  the  lease  and  respondent's  demand 
flierefor  up  until  the  time  of  the  trial.  It 
has  seemed  necessary  to  us  to  say  this  much, 
relative  to  counsel's  objection  to  the  cause 
being  tried  upon  the  theory  that  respondent 
was  entitled  to  special  damages,  measured 
by  loss  of  profits,  In  order  to  remove  all  con- 
troversy over  those  allegations  of  the  com- 
plaint which  might  seem  to  constitute  an  ef- 
fort to  bring  that  question  Into  the  case,  and 
which  counsel  for  appellants  Insists  are  not 
sufficient  for  that  purpose.  We  think  enough 
has  been  said  to  show  that  counsel  on  both 
sides  have  construed  the  Issues  as  Involving 
general  damages  only. 

There  is  no  question  as  to  the  terms  of 
the  written  lease,  the  payment  of  rent  In 
compliance  therewith,  nor  of  the  failure  of 
appellants  to  construct  the  building.  Testi- 
mony was  offered  in  behalf  of  respondent  to 
show  the  diminished  rental  value  of  the 
premises  by  reason  of  appellants'  failure  to 
construct  Uie  building.  This  was  shown  by 
witnesses,  who  were  more  or  less  familiar 
with  rental  values,  and  by  testimony  which, 
we  think,  was  ample  to  support  the  court's 
conclusions.  This  testimony  was,  however. 
Introduced  over  the  objections  of  counsel  for 
appellants,  who  now  argues  In  support  of 
such  objection,  as  we  understand  blm,  that 
the  diminished  rental  value  of  the  premises 
Is  not  a  proper  measure  of  damages  in  this 
case,  because  not  pleaded  In  the  complaint 
His  argument  seems  to  proceed  upon  the 
theory  that  such  damages  are  special,  and 
that  therefor  the  complaint  must  give  some 
notice  that  the  diminished  rental  value  will 
be  claimed  as  the  measure  of  damages. 
Now,  It  could  hardly  be  seriously  argued 
that  the  complaint  does  not  state  sufficient 
facts  to  admit  proof  of  general  damages  re- 
sulting from  the  failure  of  appellants  to 
construct  the  building.  It  Is,  of  course,  plain 
from  the  allegations  of  the  complaint,  as  we 
have  seen,  that  respondent  lost  the  use  of 
the  building  by  the  failure  of  appellants  to 
construct  it,  according  to  their  covenant. 
Clearly  the  law  would  contemplate  that  some 
damages  would  result  to  respondent  by  his 
breach  of  the  covenant.  What,  then.  Is  the 
measure  of  such  damages,  In  the  absence  of 


the  pleading  of  any  special  drcomstances 
showing  the  measure  of  damages? 

In  3  Sutherland  on  Damages  (section  872), 
it  is  said:  "On  the  breach  of  the  landlord's 
covenant  to  repair,  the  tenant  may  abandon 
the  premises.  If,  by  reason  of  want  of  repair, 
they  have  become  untenantable;  he  may  make 
the  repairs  and  deduct  the  cost  from  the  roit, 
though  In  some  of  the  cases  cited  the  quali- 
fication is  added  that  the  cost  of  repairs 
must  not  be  large;  he  may  occupy  the  prem- 
ises without  repair,  and  recoup  bis  dam- 
ages in  an  action  for  the  rent;  or  be  may 
sue  for  damages  for  breach  of  such  cove- 
nant In  the  latter  action,  the  lessor  will 
be  chargeable  with  the  difference  between 
the  rent  to  be  paid  and  the  rental  value." 

In  24  Cyc.  922,  the  rule  Is  stated  In  the  text 
thus :  "The  measure  of  the  lessee's  damages 
for  the  breach  of  the  covenant  in  a  leaae  la 
usually  the  difference  between  the  market 
rental  value  of  the  premises  and  the  rent 
agreed  to  be  paid  for  the  same."  18  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  233;  Hexter 
V.  Knox,  63  N.  Y.  561;  Kellogg  v.  MaUck,  125 
Wis.  239,  103  N.  W.  1116.  In  the  last-cited 
case,  referring  to  the  rule  of  damages  laid 
down  in  the  leading  case  of  Hadley  v.  Bax- 
endale,  9  Bxch.  341,  the  Supreme  Court  of 
Wisconsin,  at  page  246  of  125  Wis.,  at  page 
1118  of  103  N.  W..  said:  "Under  this  rule, 
the  damages  which  can  be  recovered  for 
breach  of  contract  are  such  as  may  fairly 
and  reasonably  be  considered  as  either  aris- 
ing naturally — that  Is,  according  to  the  usual 
course  of  things — from  such  breach,  or  such 
as  may  reasonably  be  supposed  to  have  been 
in  contemplation  by  both  parties  at  the  time 
they  made  the  contract  as  the  result  of  the 
breach  of  It  In  the  absence  of  circumstanc- 
es, special  or  otherwise,  brought  home  to 
the  knowledge  of  the  lessor,  therefore,  the 
damages  which  may  be  recovered,  tn  case 
of  breach  of  the  covenants  of  a  lease  respect- 
ing the  condition  of  the  leased  premiaes,  is 
the  difference  between  the  value  of  the  use 
of  the  premises  In  the  condition  as  contract- 
ed to  be  and  the  rental  value  In  their  actual 
condition." 

These  authorities.  It  seems  to  us,  render  It 
clear  that,  where  facts  are  pleaded,  as  in 
this  complaint,  the  diminished  rental  -value 
of  the  premises,  caused  by  faUnre  of  ai^pel- 
lants  to  perform  their  covenant  for  the  con- 
struction of  the  building,  is  a  propo^  meas- 
ure of  damages.  Indeed,  it  Is  dlflBcult  to 
see  what  other  measure  of  general  damages 
there  could  be. 

[2]  The  testimony  introduced  tending  to 
show  the  diminished  rental  value  consisted 
largely  of  statements  of  witnesses  as  to  the 
rental  value  of  the  building  agreed  to  be 
constructed  by  appellants  upon  the  land,  if 
the  same  had  been  constructed.  Some  con- 
tention is  made  that  this  was  not  the  proi>- 
er  method  of  proof;  that  it  is  not  tbe  ren- 
tal value  of  the  building,  but  the  difference 
between  tbe  leapal  value  of  the  entire  prem- 
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Ises  wltb  the  bnlldlng  and  without  tbe  balld< 
Ing.  We  tbink,  howeyer,  that  the  testimony 
produced  amounts  to  the  same  thing.  If 
this  building  would  have  been  worth  $18  per 
month,  as  tbe  trial  court  found,  it  would 
seem  to  follow  as  a  matter  of  course  that 
the  absence  of  such  building  would  diminish 
the  rental  ralue  of  the  whole  that  much. 
We  are  of  tbe  opinion  that  the  trial  court 
was  not  In  error  in  recelring  this  evidence 
and  measuring  respondent's  damages  accord- 
ingly. 

[3]  Counsel  for  appellants  offered,  In  miti- 
gation of  respondent's  damages,  to  prove 
that  the  building  to  be  erected  would  cost 
not  exceeding  |2U0.  This  offer  of  proof  was 
excluded  upon  objection  of  counsel  for  re- 
spondent It  Is  argued  that  this  evidence 
was  admissible  under  the  general  rule  which 
requires  reasonable  exertions  on  the  part  of 
a  party  damaged  to  prevent  the  same;  and 
If  be  allows  the  damages  to  be  unnecessarily 
enhanced  the  loss  to  that  extent  will  fall 
upon  himself.  There  seems  to  be  some  au- 
thority making  this  rule  in  some  measure 
applicable  to  the  relation  existing  between 
landlord  and  tenant,  especially  where  the  ex- 
penditure-called for  to  prevent  the  damage 
Is  small.  We  think,  however,  that  the  rule 
does  not  go  to  the  'extent  of  requiring  a  ten- 
ant to  make  an  expenditure  of  a  consider- 
able sum  to  supply  something  expressly  cove- 
nanted to  be  supplied  by  the  landlord.  It 
hardly  seems  possible  that  respondent  In 
this  case  was  required  to  advance  $200  or 
more  for  the  purpose  of  fulfilling  appellants' 
express  covenant  to  construct  the  building. 

In  S  Sutherland  on  Damages,  at  section 
871,  It  is  said:  "Tbe  general  rule  which  bars 
a  plaintiff  from  recovering  damages  which 
would  not  have  been  sustained,  had  he  exer- 
cised due  diligence  to  mitigate  them,  has 
some  application  to  actions  to  recover  for 
wrongful  eviction,  though  its  scope  Is  more 
restricted,  in  aotions  between  landlord  and 
tenant,  than  In  many  other  classes  of  ac- 
tions. The  tenant  may  not  recover  for  dam- 
ages which  result  to  his  personal  property 
through  his  own  negligence.  A  tenant  who 
pocuples  premises  so  situated  t^at  they  may 
be  heated  without  interfering  with  the  rights 
of  other  persons,  on  the  failure  of  tbe  land- 
lord to  heat  them,  should  cause  tbe  heating 
to  be  done;  and  he  may  recover  the  ex- 
pense necessarily  incurred  in  so  doing.  If 
It  be  practicable  to  so  heat  the  premises, 
tbe  tenant  cannot  recover  damages  on  ac- 
count of  the  landlord's  default,  unless  be 
avails  himself  of  the  facilities  within  his 
reach.  This  appears  to  be  an  extreme  appli- 
cation of  the  doctrine,  and  to  come  within 
language  employed  by  tbe  Minnesota  court: 
'Where  a  party  to  a  contract  Is  exposed  to 
Injury  by  neglect  of  the  other  party  to  per- 
form the  covenants  on  his  part,  the  injured 
party  has  no  right  to  aggravate  the  damages, 
either  by  affirmative  acts,  or  by  the  neglect 


of  ordinary  care  and  reasonable  precaution 
to  avert  or  lessen  the  injury.  We  have 
found  no  case,  however,  which  holds — and 
the  proposition  Is  unreasonable — that  the 
duty  of  ordinary  prudence  to  lessen  the  In- 
jury extends  so  far  as  to  require  him  to 
perform  the  covenants  of  the  other  party.' 
The  tenant  is  not  bound  to  forego  any  of 
his  rights  under  the  contract  for  the  advan- 
tage of  the  landlord."  OargUl  v.  Thompson, 
57  Minn.  634,  59  N.  W.  638;  Ross  v.  Stock- 
well,  19  Ind.  App.  86,  49  N.  E.  50;  Bostwidc 
V.  Losey,  67  Mich.  554,  35  N.  W.  246;  Mason 
V.  Howes,  122  Mich.  329,  81  N.  W.  Ill;  Mc- 
Cardell  v.  WiUiams,  19  B.  I.  701,  36  Ati.  719. 

Upon  the  question  of  the  reformation  of 
tbe  lease,  prayed  for  by  appellants,  the  evi- 
dence was  whoUy  insufficient  to  warrant  any 
decree  of  that  nature  in  their  favor,  so  the 
trial  court  was  not  In  error  In  denying  such 
reUef. 

The  judgment  is  affirmed. 

DUNBAB,  O.  J.,  and  CROW,  J^  concur. 


(W  Wash.  137) 

MORRISEY  et  ox.  v.  SCHULTZ  et  at 

(Supreme  Court  of  Washington.    April  13, 
1912.) 

1.  Appeai.  aud  Ebbob  ({  760*)— Ruunos  on 
Evidence— Brief  of  Appellant. 

An  appellant,  who  complainB  of  erroneous 
rulings  on  evidence,  should  in  his  brief  direct 
the  court's  attention  to  tlie  pages  of  the  state- 
ment of  facts  disclosing  the  rulings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3095;   Dec.  Dig.  |  760.»] 

2.  Appeal   and    Ebbob    ({    263*)— Inbtbuc- 
TI0W9— Review— Exceptions. 

Assignments  of  error,  predioated  on  in- 
structions given  or  refused,  cannot  be  consid- 
ered on  appeal,  where  no  exceptions  were  sav- 
ed to  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1516-1532;  Dec.  Dig.  | 
263.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;   Johu  B.  Yakey,  Judge. 

Action  by  John  Morrisey  and  wife  against 
C.  W.  Schultz  and  others.  From  a  judgment 
for  plaintiffs  against  defendants  Schultz  and 
Stanley,  the  latter  appeal.     Affirmed. 

Leopold  M.  Stem,  W.  H.  B.  Thomas,  and 
Martin  &  Todd,  aU  of  Seattle,  for  appellants. 
George  B.  Cole,  for  respondents. 

PER  CURIAM.  John  Morrisey  and  wife, 
being  owners  of  valuable  vacant  lots  in  the 
city  of  Seattle,  commenced  this  action  to  re- 
cover damages  alleged  to  have  resulted  from 
tbe  wrongful  acts  of  the  defendants  C.  W. 
Schultz,  John  L.  Stanley,  George  Hanson, 
and  George  W.  Wilder  in  dumping  large 
quantities  of  earth  thereon.  Tbe  defendant 
Hanson  was  not  served  with  process  and ' 
was  dismissed  from  the  action.  On  trial,  a 
nonsuit  and  order  of  dismissal  was  granted 
to  the  defendant  Wilder,  and  a  verdict  for 
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$700  was  returned  against  the  defendants 
Scbultz  and  Stanley,  who  have  appealed  from 
the  final  Judgment  entered  thereon. 

[1]  Appellants  contend  the  trial  Judge  err- 
ed In  admitting  evidence  ottered  by  respond- 
ents and  rejecting  evidence  offered  by  appel- 
lants, In  denying  appellant's  motion  for  a 
nonsuit,  In  giving  improper  Instructions  to 
the  Jury,  and  ih  erroneously  and  prejudicial- 
ly embarassing  appellants'  counsel  in  the  ex- 
amination of  a  witness.  Appellants  do  not 
direct  our  attention  to  pages  of  the  state- 
ment of  facts  disclosing  any  prejudicial  or 
erroneous  rulings  on  the  admissibility  of  evi- 
dence. No  references  or  citations  for  this 
purpose  are  made  in  the  briefs.  The  burden 
of  searching  the  record  for  errors  cannot  be 
imposed  upon  this  court.  We  have,  however, 
read  the  entire  record  with  much  care,  in 
order  that  we  may  pass  upon  appellants'  con- 
tention that  their  motion  for  a  nonsuit  should 
have  been  granted,  and  will  not  only  say  we 
have  been  unable  to  find  any  erroneous  or 
prejudicial  rulings  on  the  admissibility  of 
evidence,  but  will  also  state  our  conclusion 
that  the  evidence  admitted  is  amply  suffi- 
cient to  sustain  the  verdict  of  the  Jury,  and 
that  appellants'  motion  for  a  nonsuit  was 
properly  refused. 

[2]  No  exceptions  were  saved  to  instruc- 
tions given  or  refused,  and  we  cannot  con- 
sider any  assignments  of  erfor  predicated  on 
the  instructions.  Yet  we  will  state  that  in 
the  instructions  given  thfr  trial  Judge  adopted 
the  theory  upon  which  appellants  tried  their 
case,  and  which  was  urged  by  them.  Appel- 
lants do  refer  to  pages  of  the  statement  of 
facts  at  wliich  they  contend  It  Is  shown  the 
trial  Judge  erroneously  and  prejudicially  em- 
barassed  their  counsel  In  his  examination  of 
a  witness.  This  is  the  only  citation  they 
make,  and  it  does  not  sustain  their  conten- 
tion. On  the  contrary,  it  appears  that  coun- 
sel and  the  witnesses  were  treated  with  the 
utmost  courtesy  and  consideration  by  the 
trial  court 

The  Judgment  is  affirmed. 

(«8  Wash.  239) 

STATE  V.  MILLER. 

(Supreme  Court  of  Washington.    April  13, 
1912.) 

1.  Criminal  Law  (J  622»)—Evidbncb— Con- 
fessions—Pbocubement  Thbouor  Duress. 
Rem.  &  Bal.  Code,  |  2611,  denouncea  as 
a  misdemeanor  the  refusal  of  an  officer,  or 
other  person,  having  the  custody  of  a  person 
under  arrest  to  permit  communicatioo  with 
friends  or  an  attorney,  or  his  subjection  to 
any  sort  of  personal  violence  to  induce  in- 
criminating statements  or  a  confession.  Rem. 
&  Bal.  Code,  {  2151,  provides  that  a  confession 
made  under  the  influence  of  fear,  produced  by 
threats,  may  not  be  given  in  evidence  against 
an  accused.  Bcld  that,  where  an  accused, 
charged  with  burglary,  was  placed  in  a  black 
cell,  the  prosecutmg  attorney  threatened  him 
with  prosecution  for  sundry  crimes  which 
would  work  cumulative  sentences,  and  he  was 
beaten  with  a  bludgeon,  kicked,  and  otherwise 


maltreated  by  a  captain  of  detectives,  alleged 
confessions  obtained  by  such  means  were  ob- 
tained under  duress,  and  evidence  thereof  wa> 
inadmissible  against  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {{  1189-1195;  Dec.  Dig.  S 
522.»] 

2.  CBtiiiNAi.  Law  (I  522*)— Evidence— Cow- 
VKSsioNS— Pboccrement  Through  Dubess. 

Where  the  6rst  confession  of  a  person  ac- 
cused of  burglary  was  induced  by  threats  of 
prosecutions  involving  cumulative  sentences 
and  physical  violence,  coupled  with  imprison- 
ment in  a  dark  cell,  a  confesson  made  three 
or  four  days  thereafter,  and  after  the  removal 
of  the  accused  to  a  light  cell,  is  not  admissi- 
ble, where  there  is  no  showing  that  the  fear 
of  prosecution  and  further  physical  violence 
was  removed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !S  1189-1195;  Dec  Dig.  f 
622.*] 

3.  Cbiuinai.  Law    ({  508*)— Evidence— Ac- 

COUPLICE. 

Where  the  trial  in  a  prosecution  for  bur- 
glary was  had  more  than  six  months  after  the 
arrest  of  an  accomplice,  and  he  testified  tliat 
bis  testimony  was  not  induced  by  threats,  fear, 
or  piomises,  that  he  had  only  been  put  in ,  a 
dark  cell  for  two  days  when  first  arrested,  and 
was  nefer  threatened  or  maltreated,  his  testi- 
mony as  to  the  circumstances  was  properly 
admitted,  under  proper  instructions  to  consider 
the  manner  in  which  it  was  procured,  and  with 
proper  caution  as  to  its  credibility. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1099-1123;  Dec.  Dig.  I 
508.»] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  0.  M.  Easterday, 
Judge. 

Peter  Miller  was  convicted  of  burglary, 
and  appeals.    Reversed  and  remanded. 

Joseph  M.  Glasgow,  of  Seattle,  for  HppA- 
lant  John  F.  Murphy,  Pros.  Atty.,  and 
Everett  G.  Ellis,  both  of  SeatUe,  for  the 
State. 

ELLIS,  3.  On  October  4,  1900,  George  F. 
Vanderveer,  then  prosecuting  attorney  for 
King  county,  filed  an  information  against  the 
appellant,  which,  omitting  formal  parts,  was 
as  follows:  "He,  said  Charles  Elliott,  alias 
Peter  Miller,  In  the  county  of  King,  state  of 
Washington,  on  the  26th  day  of  April,  A.  D. 

1909,  the  dwelling  house  of  one  Fred  V. 
Fisher,  the  same  being  a  building  or  place 
in  which  goods  and  valuable  things  were 
then  and  there  kept  for  use  and  deposit  did 
then  and  there  unlawfully,  willfully,  feloni- 
ously, and  burglariously  enter  in  the  night- 
time, with  intent  then  and  there  to  commit 
a  felony  or  misdemeanor."  A  plea  of  not 
guilty  was  entered,  and  on  January  20,  1910, 
the  cause  was  brought  on  for  trial  in  Pierce 
county.  Wash.,  on  a  change  of  venue.  On 
January  28.  1910,  the  jury  returned  a  ver- 
dict finding  the  appellant  guilty  of  bursary, 
as  charged  in  the  information.    On  May  23. 

1910,  the  motion  for  a  new  trial  was  over- 
ruled. On  December  14,  1910,  Judgment  and 
sentence  were  pronounced;  whereupon  thia 
appeal  was  taken. 
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Tbe  contest  at  the  trial  was  waged  mainly 
upon  tbe  admission  of  evidence  of  certain 
confessions  of  the  appellant  and  upon  the 
admission  of  testimony  of  bis  confederate 
and  accomplice,  one  Willis  Taylor.  The  same 
matters  are  the  principal  grounds  of  contest 
here.  The  appellant  contends  that  the  con- 
fessions were  made  nnder  duress,  and  that 
the  testimony  of  the  accomplice,  Willis  Tay- 
lor, was  Induced  by  fear  and  intimidation. 

[1]  The  confessions  here  involved,  though 
relating  to  a  dlfFerent  burglary,  were  pro- 
cured in  the  same  manner  and  made  at  tbe 
same  time,  and  as  parts  of  the  same  conver- 
sations, as  those  Involved  In  tbe  case  of 
State  V.  Miller,  61  Wash.  125,  111  Pac.  1053. 
A  painstaking  perusal  of  the  evidence  makes 
it  plain  that  this  case,  so  far  as  the  confes- 
sions are  concerned,  cannot  be  distinguished 
from  that.  The  respondent  seeks  to  point  a 
distinction  in  that  in  this  case  there  were 
two  confessions  made  by  the  appellant,  tbe 
first  to  tbe  captain  of  detectives,  Tennant, 
alone,  and  the  other,  some  three  or  four  days 
later,  to  Tennant  in  the  presence  of  George 
F.  Vanderveer,  prosecuting  attorney  of  King 
county,  and  Fred  C.  Pugh,  prosecuting  at- 
torney of  Spokane  county.  We  find,  how- 
ever, that  tbe  only  material  differences  in 
the  evidence  as  to  the  two  confessions  in  the 
two  cases  Is  found  In  the  fact  that  the  pros- 
ecuting attorney  of  Spokane  county,  in  addi- 
tion to  Vandeveer  and  Tennant,  was  called 
as  a  witness  at  the  trial  of  this  case,  and 
testified  as  to  what  was  said  by  tbe  appellant 
In  the  last  of  these  conversations;  whereas, 
in  the  other  case,  the  state's  evidence  on 
that  point  was  confined  to  that  of  Tennant 
and  Vanderveer.  Tbe  evidence  shows  that 
the  appellant  was  arrested  on  July  22,  1909, 
and  was  placed  in  a  dark  cell  and  kept 
there  for  a  period  of  about  eight  days,  dur- 
ing which  time  permission  to  consult  an  at- 
torney was  denied  him.  The  appellant  tes- 
tified that  tbe  prosecuting  attorney,  during 
this  time,  threatened  him  with  prosecutions 
for  ,many  different  crimes  which  would  en- 
tail cumulative  sentences.  This  was  in  sub- 
stance admitted  by  the  prosecuting  attorney. 
The  appellant  in  this  case,  as  In  the  other, 
also  testified  that,  in  addition  to  being  placed 
in  tbe  dark  cell,  he  was  beaten  with  a 
bludgeon,  kicked,  and  otherwise  maltreated 
by  tbe  captain  of  detectives,  Tennant,  and 
threatened  with  other  dire  punishments.  If  he 
did  not  confess.  All  of  these  things  were 
denied  by  Tennant;  but  It  Is  conceded  that 
the  appellant  was  confined  in  tbe  dark  cell 
until  be  confessed.  Tennant  in  effect  ad- 
mitted that,  though  be  did  not  give  the  order 
for  this  confinement,  it  was  tbe  result  of  his 
suggestion.  It  is  plain  that  tbe  purpose  was 
to  keep  him  there  until  he  confessed,  and 
that  tbe  confession  was  the  result  of  this 
confinement. 

In  passing  upon  the  admissibility  of  tbe 
confession  and  on  practically  tbe  same  evi- 


dence as  to  its  procurement,  this  court.  In 
tbe  prior  case.  State  v.  Miller,  supra,  said*. 
"According  to  the  testimony  of  the  appellant, 
the  prosecuting  attorney  had  threatened  him 
with  prosecution  for  divers  and  sundry 
crimes  which  would  work  cumulative  sen- 
tences, in  addition  to  other  harsh  treatment 
which,  it  was  claimed,  the  appellant  receiv- 
ed at  the  hands  of  the  prosecuting  attorney. 
It  was  conceded  by  the  prosecuting  attorney 
that  be  had  visited  this  appellant  more  than 
once  at  his  cell,  and  once  in  company  with  the 
captain  of  tbe  detectives,  and  with  the  prose- 
cuting attorney  of  Spokane  county.  All  the 
charges  of  cruelty  were  Indignantly  denied  by 
tbe  prosecuting  attorney;  but  in  answer  to  a 
question  propounded  by  the  appellant,  if  be 
had  had  such  a  talk  with  him,  be  did  say 
this:  'Under  the  laws  of  this  state,  you 
could  be  charged  with  all  these  burglaries, 
and  your  sentences  would  be  tacked,  one  on 
the  other.  I  did  tell  him  that  I  suppose 
that  was  a  sort  of  an  implied  threat.  Oth- 
erwise I  never  said  a  word  in  any  threaten- 
ing manner.'  The  prosecuting  attorney  was 
there  for  a  purpose.  Tbe  evident  purpose 
was  to  obtain  a  confession  from  tills  appel- 
lant; and  we  think,  under  his  own  admis- 
sion, that  the  threat  which  be  made,  or  the 
implied  threat,  as  he  terms  it,  was  sufficient 
to  render  the  confession  made  a  confession 
obtained  by  duress.  The  appellant  was  con- 
fessedly a  bright  man,  and  would  under- 
stand, and  it  was  no  doubt  intended  that  he 
should  understand,  that  these  cumulative 
sentences  would  follow,  if  he  did  not  con- 
fess. This  is  all  that  need  be  said,  so  far 
as  the  testimony  of  tbe  prosecuting  attorney 
Is  concerned.  I'he  appellant  also  testified 
that  he  was  thrown  into  what  he  calls  the 
'dark  hole'  in  the  Jail;  that  he  was  mal- 
treated, beaten  with  a  bludgeon  by  the  cap- 
tain of  tbe  detective  force,  Tennant,  and 
threatened  with  the  most  appalling  punish- 
ments, if  he  did  not  confess  what  be  knew 
about  this  alleged  burglary.  The  details  of 
this  alleged  punishment  and  threats  are  too 
horrible  and  disgusting  to  set  forth  here. 
The  only  question  is  as  to  the  truth  of  the 
statements  made.  Tbese  allegations  of 
threats  and  of  barbarous  treatment  were  de- 
nied'by  Captain  Tennant;  he  claiming  that 
he  had  never  struck  or  abused  the  appellant, 
excepting  once,  when  the  appellant  attempt- 
ed to  assault  him.  Captain  Tennant  denied 
that  he  had  ever  put  the  appellant  Into  the 
black  hole  or  black  cell;  but  it  Is  conceded 
that  appellant  w.is  confined  in  tbe  black  hole, 
and  that  be  was  there  with  tbe  knowledge 
of  Captain  Tennant.  While  Tennant  prob- 
ably did  not  put  him  there,  as  naturally  he 
would  not,  appellant  was  evidently  ordered 
there  by  him,  or,  if  not  by  him,  by  some  one 
in  authority  at  the  Jail.  It  is  not  alleged  or 
claimed  anywhere  that  it  was  necessary  to 
put  appellant  in  this  iron  cell  for  the  pur- 
pose of  preventing  an  escape.     The  whole 
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testimony  shovt  eonclusiyely  tbat  it  was 
done  for  tbe  imrpose  of  extracting  a  confes- 
sion from  bim." 

[2]  We  find  nothing  In  tbe  evidence  now 
before  us  warranting  a  modification  of  tbe 
above  language.  Tbe  first  confession  to  Ten- 
nant  alone  was  made  on  tbe  evening  of  tbe. 
seventh  or  eigbtn  day  of  appellant's  confine- 
ment in  tbe  dark  cell,  and  the  last  confession 
was  made  on  August  2,  1909.  It  Is  thus 
clear  tbat  tbe  second  confession  followed 
tbe  first  at  an  Interval  of  not  more  than 
four  days.  While  Tennant,  Pugb,  and  Van- 
derveer  all  testified  that  this  last  confession 
was  to  all  appearances  made  voluntarily, 
even  boastfully,  tbe  evidence  of  Tennant  and 
Vandeveer  at  tbe  other  trial  was  to  tbe 
same  effect  In  both  cases,  tbe  appellant  de- 
nied tbat  any  confession  was  voluntarily 
made  by  bim.  Respondent's  contention  is 
tbat,  notwitlistanding  the  Inadmissibility  of 
tbe  evidence  of  tbe  prior  confession,  tbe 
later  one,  being  voluntary  and  substantially 
the  same  as  the  first,  cured  any  error  in  the 
admission  of  evidence  as  to  tbe  first.  It  is 
argued  that  the  fact  that  some  three  or  four 
days  bad  elapsed  since  the  removal  of  tbe 
appellant  from  tbe  dark  cell  to  a  light  one, 
which  is  tbe  only  change  in  his  treatment 
claimed  by  tbe  prosecution,  was  evidence  of 
tbe  removal  of  all  duress;  and  tbe  last  con- 
fession was  therefore  voluntary  and  beyond 
any  improper  Infiuence  wblcb  may  have  in- 
duced tbe  first  Many  cases  are  cited  in 
which,  on  facts  materially  different  from 
these,  tbe  courts  have  held  evidence  of  a 
second  and  clearly  voluntary  confession  ad- 
missible, even  where  a  prior  confession  was 
procured  by  inducements  rendering  evidence 
as  to  such  prior  confession  inadmissible.  In 
a  ffew  cases,  it  bas  beefl  held  tbat  proof  of 
tbe  later  voluntary  admission  cured  error  in 
admitting  evidence  of  tbe  first  confession. 
But  in  most  of  these  cases  the  second  con- 
fession was  made  to  other  persons,  and 
when  the  custody  and  control  of  tbe  person 
extorting  or  Inducing  the  first  confession 
was  wholly  removed.  As  examples,  tbe  fol- 
lowing cases  may  be  cited:  Andrews  v.  Peo- 
ple, 33  Colo.  193,  79  Pac.  1031,  108  Am.  St. 
Rep.  76;  State  v.  Willis,  71  Conn.  293,  41 
Atl.  820;  Paris  v.  State,  35  Tex.  Cr.  B.  82, 
31  S.  W.  855 :  State  v.  Foster.  136  Iowa,  527. 
114  N.  W.  36;  Whitney  v.  Commonwealth 
(Ky.)  74  S.  W.  257. 

These  cases  are  not  controlling  upon  tbe 
facts  here  presented.  As  we  have  seen,  one 
of  the  chief  Inducements  to  the  original  con- 
fession was  tbe  fear  of  the  threatened  cum- 
ulative sentences,  which  threat  was  admitted 
by  tbe  prosecuting  attorney.  There  is  no  evi- 
dence that  that  fear  was  removed  at  the 
time  of  tbe  second  confession.  Moreover,  the 
appellant  was  still  under  tbe  control  of  Ten- 
nant and  the  prosecuting  attorney,  and  knew 
tbat  be  could  be  again  placed  in  tbe  dark 
cell,  from  which  be  bad  been  so  recently  re- 


moved, if  be  refused  to  talk.  Eividence  of 
both  conversations  was  before  the  court  In 
the  former  case;  and  tbe  admission  of  all 
evidence  of  tbe  confessions  was  tbere  beld 
error.  Tbe  true  rule  as  to  tbe  admissibility 
of  later  confessions  is  stated  in  1  Greenleaf 
on  Evidence  (16tb  Ed.)  pp.  360,  361,  «  221, 
where  it  is  said  that,  if  it  appears  to  the  sat- 
isfaction of  tbe  court  tliat  tbe  Influence  of 
the  threats  or  promises  was  "totally  done 
away  with  before  tbe  confession  was  made, 
tbe  evidence  will  be  received."  After  Il- 
lustrating by  examples,  tbe  author  continues: 
"In  the  absence  of  any  such  circumstances, 
tbe  influence  of  the  motives  proved  to  have 
been  otFered  will  be  presumed  to  continue, 
and  to  have  produced  the  confession,  unless 
the  contrary  Is  shown  by  clear  evidence; 
and  the  confession  will  therefore  be  reject- 
ed." The  same  rule  is  stated  In  Underbill  on 
Criminal  Evidence  (2d  Ed.)  «  130,  p.  253: 
"Tbe  influence  of  tbe  tbreat  or  promise  un- 
der which  the  first  confession  has  been  made, 
and  because  of  which  tbe  confession  will  be 
excluded,  will  be  presumed  to  continue  to  tbe 
time  of  a  subsequent  confession,  unless  It  Is 
afilrmatively  shown  to  have  been  removed. 
This  presumption  must  be  overcome  l>efore 
tbe  later  confession  can  be  received  as  evi- 
dence. And  evidence  to  overcome  or  rebut  it 
must  be  clear,  strong,  and  satisfactory." 
See,  also,  Abbott's  Trial  Briefs,  Crim.  Cases, 
p.  451.  In  the  case  here,  the  evidence  was 
wholly  insufficient  to  overcome  tbe  presump- 
tion of  continuing  influence.  On  a  careful 
reconsideration  of  tbe  whole  evidence,  we 
cannot  in  view  of  the  statutes  governing  tbe 
subject  modify  the  decision  on  this  iioint 
in  tbe  former  case.  Tbe  statutes  are  as  fol- 
lows : 

"(5.)  No  ofllcer  or  person  having  the  ens- 
tody  and  control  of  tbe  body  or  liberty  of  any 
person  under  arrest  shall  refuse  permission 
to  such  arrested  person  to  communicate  with 
bis  friends  or  with  an  attorney,  nor  subject 
any  person  under  arrest  to  any  form  of  per- 
sonal violence,  intimidation,  indignity  or 
threats  for  the  purpose  of  extorting  from 
such  person  incriminating  statements  or  a 
confession.  Any  person  violating  the  provi- 
sions of  this  section  shall  be  guilty  of  a  mis- 
demeanor."   Rem.  &  Bal.  Code,  §  2(ill. 

"Tbe  confession  of  a  defendant  made  under 
Inducement  with  all  tbe  circumstances,  may 
be  given  as  evidence  against  him,  except 
when  made  under  tbe  Influence  of  fear  pro- 
duced by  threats ;  but  a  confession  made  un- 
der Inducement  is  not  sutflclent  to  warrant  a 
conviction  without  corroborating  testimony." 
Rem.  &  Bal.  Code,  §  2151. 

It  Is  manifest  tbat  the  first  of  tbe  above- 
quoted  statutes  unqualifiedly  prohibits  tbe 
kind  of  treatment  which  was  admittedly  im- 
posed upon  tbe  appellant  in  tills  case.  It  is 
admitted  that  he  was  thrown  into  tbe  dark 
cell  and  refused  communication  with  any 
one,  even  an  attorney,  until  be  bad  confessed. 
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and  WM  also  t&reatened  wttb  cmnnlatlTe 
sentences.  Tbe  confession  was  procured  in 
direct  Tlolntion  of  this  statute.  The  last- 
qnoted  statute  expressly  excepts  from  those 
confessions  which  may  be  given  in  evidence 
any  confession  made  under  the  Influence  of 
fear,  produced  by  throtts;  and  the  plain 
terms  of  this  section  were  violated  in  the 
admission  of  evidence  of  these  confessions. 
State  V.  McOullnm,  18  Wash.  894,  SI  Pac. 
1044.  Tbe  LeKlslatnre  having  expressly  pro- 
hibited tbe  procuring  of  confessions  as  this 
was  procured,  and  having  declared  as  a  posi- 
tive rule  of  evidence  that  a  confession  so  pro- 
cured shall  not  be  admitted  In  evluence,  it  is 
not  within  the  province  of  the  courts  to  over- 
ride the  statute  and  declare  sucb  evidence 
admissible. 

[S]  Tbe  objection  to  the  testimony  of  the 
accomplice,  Willis  Taylor,  presents  a  wbolly 
different  question.  No  evidence  of  any  con- 
fession by  him  waa  offered.  He  testitled  di- 
rectly to  tbe  facts.  Ttiere  is  a  clear  distinc- 
tion between  evidence  of  a  confession  and 
evidence  in  chief.  He  testlHed  that  his  tes- 
timony was  not  induced  by  threats,  fear  or 
promises,  and  that  the  only  111  treatment  he 
bad  ever  received  was  that  he  was  placed  in 
a  dark  cell  for  two  dnys,  when  lirst  arrested 
OD  July  22.  1909.  and  that  he  was  never 
threatened,  beaten,  or  maltreated  In  any  oth- 
er way.  His  testimony  In  this  case  was  giv- 
en some  six  months  later.  In  the  former 
case,  we  were  inclined  to  hold  that  his  testi- 
mony was  inadmissible  as  being  induced  by 
fear  and  coercion ;  but  a  careful  review  of  the 
entire  evidence  toucttlng  this  question,  and 
a  consideration  of  the  length  of  time  which 
bad  elapsed  since  any  act  of  coercion,  now 
convinces  oa  that  at  tlie  time  lie  testifled  in 
this  case  be  was  not  under  sucb  duress  as  to 
render  his  testimony  inadmissible.  True  he 
was  still  held  in  confinement;  but  that  was 
necessary  in  order  to  Insure  his  attendance 
at  tbe  trial.  The  case  is  readily  distinguish- 
able on  tbe  fftcts  from  that  of  istate  v.  Mont- 
gomery, 56  Wash.  443,  100  rac.  1035, 134  Am. 
St.  Rep.  1119,  21  Ann.  Gas.  331,  where  the 
evidence  made  it  too  plain  for  cavil  that  tbe 
witness  was  under  the  influence  of  threats  at 
tbe  very  time  when  she  testitled.  We  now 
bold  that  it  was  not  error  to  submit  the  tes- 
timony of  tbe  accomplice,  Taylor,  to  the  jury, 
under  proper  instructions  to  consider  tbe 
manner  in  which  it  was  procured,  and  wltb 
proper  caution  as  to  the  testimony  of  an  ac- 
complice as  bearing  upon  Its  credibility.  His 
testimony  was  not  subject  to  tbe  same  strict 
rules  governing  confessions  and  admissions 
of  the  prisoner  on  trial.  State  v.  Geddes,  22 
Mont.  68,  89,  55  Pac.  919;  State  v.  Magone, 
32  Or.  206,  61  Pac.  452;  State  V.  Vamado, 
126  La.  732,  52  South.  1006,  1009;  State  v. 
Sbelton,  223  Mo.  118,  122  S.  W.  732,  737; 
Barr  v.  People,  30  Colo.  622,  527,  71  Pac, 
382;    State  v.  Riney,  137  Mo.  102,  104,  105, 


38  S.  W.  718;  People  r.  O'Neni,  0  N.  T.  Or. 
R.  302,  326.  Our  conclusion  on  tbe  two 
poibts  discussed  renders  it  unnecessary  to 
consider  tbe  otber  asslgnmenta  of  error. 

The  judgment  la  reversed,  and  tb*  cana* 
remanded  for  a  new  trial. 

DUNBAR,  a  J.,  and  CROW  and  MORRIS. 
JJ.,  concur. 


act  Cal.  4U) 

THOM  V.  STEWART.    (L.  A.  2.776.) 

(Supreme  Court  of  Callfomia.    March  26, 
1912.) 

1.  CORTBACTS    (I  103*)— ImfORAI.  OB  UNLAW- 

Tui.  Consideration— Effkct. 

A  contract,  tbe  consideration  of  which  ia 
immoral  or  unlawful.  Is  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  If  468-476;   Dec.  Dig.  t  103.*] 

2.  CoNTBACTS   (I  128*)— Notes  — CoNsiDBRA- 

TION— IlXEOAL   PBOMISE. 

A  note,  given  on  an  agreement  that  a 
third  person,  arrested  for  embezzlement,  would 
not  be  prosecuted  by  his  surety,  if  the  note 
was  given,  ia  void  as  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |1  633-653;   Dec.  Dig.  {  128.*] 

3.  Bills  and  Notes  ({  493*)— Pbesumptionb 
—Prima  Facie  Proof. 

Where  a  maker  of  a  note,  when  sued 
thereon  by  an  indorsee  after  mstnrity,  admit- 
ted tbe  execution  thereof  as  alleged  in  tbe 
complaint,  and  pleaded  an  illegal  consideration, 
the  Indorsee,  by  iatroducing  tbe  note  in  evi- 
dence, established  a  prima  facie  case  within 
Civ.  Code,  |  1614,  declaring  that  a  written  in- 
strument Is  presumptive  evidence  of  a  consid- 
eration; and  under  section  1616,  declaring  that 
the  burden  of  showing  a  want  of  consideration 
lies  with  the  party  seeking  to  avoid  the  instru- 
ment, the  msker  had  the  burden  of  showing 
want  of  consideration. 

[Ed.  Note.— For  other  cases,  see   Bills  and 
Notes,  Cent  Dig.  {|  1652-1662;    Dec  Dig.  | 

4.  Bills  and  Notes  (|  S18*)— Pbxsukftions 
—Prima  Facie  Proov. 

Where,  in  an  action  on  a  note,  defended 
on  the  ground  of  illegality  of  consideration,  the 
court  found  that  the  claim  of  the  maker  was 
not  sustained  by  a  preponderance  of  the  evi- 
dence, the  presumption  created  by  Civ.  Code, 
{_  1614,  that  a  written  instrument  is  presump- 
tive evidence  of  a  consideration  prevailed,  and 
furnished  sufficient  evidence  for  a  finding  that 
the  Bote  was  given  for  a  good  and  vuuable 
consideration. 

[Ed.   Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |S  1816-1821;    Dec  Dig.  | 

5.  Appeal  and  Brrob  (|  1011*)— Verdict- 
Review— Conplictino  Evidbncb. 

Where,  in  an  action  on  a  note,  defended 
on  tbe  ground  of  the  illegality  of  the  consid- 
eration, tbe  maker  positively  testified  to  facts 
proving  sn  illegal  consideration,  and  plaintiff 
positively  denied  such  testimony,  and  a  third 
person  corroborated  the  maker  and  inferences 
supported  by  the  maker,  there  was  a  conflict 
in  the  testimony  within  the  Code,  providing 
that  the  direct  evidence  of  one  witness  who  is 
entitled  to  credit  is  sufficient  to  prove  any 
fact;  and  it  was  the  province  of  the  trial  court 
to  determine  the  credibility  of  the  witnesses. 
[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error,  Cent  Dig.  |S  3983-3989;  Dec  Dig.  | 
1011.*] 
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6.  APPEAt  AKD  Erbob   (t  1011*)— Vekdict— 
Kbvibw— Conflicting  Evidence. 

Under  the  Constitution,  limiting  the  ju^s- 
diction  of  the  Supreme  Court  to  questions  of 
law,  the  Supreme  Court  may  not  review  con- 
flicting; evidence;  and  it  is  onl^  where  there  is 
no  evidence  to  sustain  a  finding,  or  where  it 
can  be  said,  as  a  matter  of  law,  that  the  evi- 
dence is  insufficient  to  sustain  it,  that  the  Su- 
preme Court  has  jurisdiction  to  consider  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3983-3989;  Dec  Dig.  | 
1011.*] 

Department  2.  Appeal  from  Superior 
Court,  lios  Angeles  County;  W.  R.  Hervey, 
Judge. 

Action  by  C.  C.  Ibom  against  C.  P.  Stew- 
art. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    AfUrmed. 

Woodruff  &  McClure,  for  appellant  Nath- 
an P.  Bundy  and  Gray,  Barker,  Bowen,  Al- 
len, Van  Dyke  &  Jutten,  for  respondent 

LORIGAN,  3.  Plaintiff  sued  defendant  to 
recover  judgment  on  a  promissory  note  for 
52,750,  executed  by  the  defendant  to  the  Met- 
ropolitan Bank  &  Trust  Company  of  Los 
Angeles  and  assigned  after  maturity  to  plain- 
tiff, and  for  a  sale  In  satisfaction  of  ttie 
judgment  of  certain  capital  stock  of  the  Na- 
tional Sugar  Company,  pledged  by  defend- 
ant as  collateral  security  for  the  payment  of 
the  note. 

The  defendant,  in  bis  answer,  admitted 
the  execution  of  the  note,  and  set  up  as  an 
afflrtnatlve  defense  Illegality  of  consideration 
for  its  execution,  averring  that  the  only  con- 
sideration therefor  was  tbe  promise  and 
agreement  of  the  plaintiff,  Thom,  as  agent 
for  tbe  United  States  Fidelity  &  Guaranty 
Company,  that  if  defendant  executed  tbe  note 
one  Eben  C.  Crowell,  who  bad  been  arrested 
in  Arieona  for  embezzling  $2,500  from  the 
United  States  customhouse  at  Nogales,  while 
acting  as  cashier  thereof,  would  not  be  prose- 
cuted for  said  embezzlement  by  said  com- 
pany, which  stood  as  guarantor  to  the  Unit- 
ed States  government  for  any  loss  sustained 
through  tbe  dishonesty  of  said  Crowell. 

Judgment  was  entered  in  favor  of  the 
plaintiff,  and  from  it  and  an  order  denying 
his  motion  for  a  new  trial  defendant  appeals. 

The  court  found  genernlly  that  the  promis- 
sory note  was  given  by  defendant  to  the  as- 
signor of  tbe  plaintiff  for  a  good  and  valu- 
able consideration,  and  that  the  averment  in 
tbe  answer  that  it  was  given  to  said  assignor 
on  the  promise  or  agreement  of  tbe  United 
States  Fidelity  &  Guaranty  Company  that  it 
would  not  cause  said  Crowell  to  be  prosecut- 
ed for  said  embezzlement  was  untrue. 

[1,21  There  can,  of  course,  be  no  question 
of  the  principle  of  law  under  which  this  de- 
fense was  interposed  by  defendant,  or  which 
would  apply,  bad  tbe  court  found  upon  it  in 
his  favor.  Any  agreement  or  contract,  tbe 
consideration  of  which  Is  Immoral  or  unlaw- 
ful, is  void,  and  a  promissory  note,  based  up- 


on such  a  consideration  as  was  claimed  by 
defendant  is  void  as  against  pablic  morals 
and  public  policy,  and  is  incapable  of  «iforce- 
ment 

Tbe  main  questions  Involved  on  this  appeal 
are  whether  tbe  findings  of  tbe  court  tbat  tbe 
note  was  supported  by  a  good,  consideration 
and  against  tbe  defense  of  illegality  of  con- 
sideration are  sustained  by  the  evidenoe. 

Tbe  admitted  facts  are  ttiat  tbe  United 
States  Fidelity  &  Guaranty  Company  (to  be 
hereafter  referred  to  as  the  Guaranty  Com- 
pany) bad  issued  a  fidelity  bond  to  tbe  Unit- 
ed States  on  behalf  of  E.  C.  Crowell  as  cus- 
tomhouse cashier  at  Nogales,  Ariz.;  that 
Crowell  was  indicted  on  February  18,  19US. 
for  the  embezzlement  of  $2,600  of  custom- 
house funds,  arrested,  and  confined  In  jail 
at  Tombstone.  Ariz.,  and  was  being  prosecut- 
ed by  the  United  States  government;  the 
Guaranty  Company  taking  no  part  In  tbe 
prosecution.  Crowell  and  defendant  were 
friends  of  many  years  standing,  had  known 
each  other  in  Arizona;  the  defendant  prior 
to  coming  to  Los  Angeles,  having  resided  in 
Nogales.  Crowell,  after  bis  arrest  and  previ- 
ous to  the  day  his  case  was  set  for  trial, 
which  was  a  few  months  thereafter,  had 
written  several  letters  to  the  defendant,  ask- 
ing him  to  furnish  the  money  necessary  to 
cover  the  amount  he  was  charged  with  hav- 
ing embezzled,  so  as  to  prevent  him  from  be- 
ing sent  to  the  Tuma  penitentiary  for  a  term 
of  years.  The  note  in  question  was  executed 
by  defendant  to  the  bank  on  April  20.  190%;. 
and  on  the  same  day  the  money  was  tele- 
graphed by  the  Guaranty  Company  to  a  bank 
in  Nogales  and  paid  over  to  tlie  United 
States  government.  On  the  next  day,  April 
21st,  the  date  set  for  his  trial,  Crowell  pleaded 
guilty,  and  on  April  24th  was  sentenced  to 
one  year  in  the  territorial  prison  of  Arizona. 
At  the  time  the  note  was  executed  by  the 
defendant,  plaintiff,  Thom,  resided  in  Los 
Angeles,  and.  as  shown  by  his  testimony,  was 
associated  with  the  Guaranty  Company,  not 
as  its  general  agent  but  as  representing  the 
company,  although  in  what  particular  ca- 
pacity does  not  appear.  He  was  at  the  same 
time  in  the  employment  of  the  bank,  which 
was  agent  for  the  Guaranty  Company,  and 
tbe  note  in  question  was  made  payable  to  the 
bank  as  the  representative  of  tbe  Guaranty 
Company,  which  was  tbe  real  beneficiary. 
On  the  Saturday  prior  to  the  day  set  for  the 
trial  of  Crowell,  a  special  agent  of  the  Guar- 
anty Company  (Galbraith  by  name)  tempo- 
rarily in  Tombstone,  and  who  knew  Crowell 
well,  called  ui)on  him  at  tbe  Jail.  Crowell 
said  be  had  tried  to  raise  the  money  to  reim> 
burse  the  government  but  without  success; 
that  he  had  received  a  letter  from  Stewart, 
stating  tbat  he  bad  no  money,  but  bad  some 
National  Sugar  Company  stock ;  that  lie 
(Crowell)  had  tried  all  his  friends:  and  that 
Galbraith  was  the  only  one  who  could  help 
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him.  Growell  further  told  Oalbralth  that  If 
the  money  was  paid  Into  the  bank  before  the 
trial  came  off  that  he  Intended  to  plead  gall- 
ty,  and  was  Informed  by  his  attorney  that 
if  the  money  was  so  paid  before  sentence  it 
was  customary  to  shorten  the  sentence  by 
several  years,  and  that  this  was  the  reason 
he  wanted  to  get  the  money  paid  before  sen- 
tence. After  leavlnir  Crowell,  Ualbraltb  Im- 
fhedlately  sent  the  following  telegram  to  Los 
Angeles:  "F.  M.  Kelsey,  Metropolitan  Bank, 
Los  Angeles.  Get  Johns  and  A.  P.  Stewart, 
Security  Building,  together  on  telephone  Im- 
mediately. Orowell  loss."  It  does  not  ap- 
pear who  Johns  was.  Galbraith  also  wired 
to  C.  F.  Fnller,  connected  with  the  Guaranty 
Company  at  Los  Angeles,  asking  him  to  see 
that  Kelsey  got  the  telegram,  and  to  assist 
him  lu  looking  up  the  defendant  On  Mon- 
day following  the  date  of  the  execution  of 
the  note  in  question,  Galbralth  got  a  tele- 
gram from  San  Francisco  that  the  money 
had  been  wired  to  the  First  National  Bank 
of  Nogales.  As  stated  by  the  witness,  "the 
reason  the  loss  was  paid  immediately  and 
sent  down  there  by  wire  to  Nogales  and  used 
under  the  solicitation  of  Mr.  Orowell  and  his 
attorney  was  that,  when  the  case  came  up, 
the  attorney  might  tell  the  judge  that  the 
loss  had  been  made  good;"  that  the  reason 
the  tiote  was  given  to  the  company  by  Mr. 
Stewart  was  to  reimburse  the  money  that 
Mr.  Crowell  had  taken ;  that  when  a  person 
bonded  by  the  United  States  Fidelity  &  Guar- 
anty Company  defaults  the  company  "takes 
no  steps,  excepting  to  put  the  prosecution  on 
the  holder  of  the  bond." 

As  to  the  testimony  relating  to  the  actual 
execution  of  the  note  by  defendant,  Stewart, 
and  the  directly  attendant  circumstances,  the 
defendant  tesUfled  that  on  Monday  morning, 
the  day  of  the  execution  of  the  note,  when 
he  came  to  his  office  In  Los  Angeles,  he 
found  a  message,  left  by  Fuller  on  the  Sat- 
urday previous,  asking  him  to  call  upon  him. 
He  went  to  the  office  of  Fuller  in  the  Pa- 
dflc  Electric  building,  and  one  of  the  clerks 
(Fuller  being  absait)  told  him  that  Fuller 
wanted  him  to  go  to  the  Metropolitan  Bank 
and  see  Mr.  lliom,  the  plaintiff.  Defendant 
did  so,  telling  Thorn  that  Fuller  had  left 
a  card,  saying  that  he  (Fuller)  wanted  to  see 
him  about  Crowell  In  Tombstone;  that  he 
had  not  found  him  in  his  office,  but  had  been 
instructed  by  the  clerk  that  Fuller  wished 
him  to  call  upon  Mr.  Thorn.  Thorn  informed 
him  that  the  manager  of  the  company  in 
San  Francisco  wanted  to  talk  with  him  about 
the  matter,  and  called  up  the  latter  for  that 
purpose  upon  the  telephone.  Thom  stated 
to  the  manager  that  the  defendant  was  in 
the  office  and  asked  him  whether  he  wanted 
to  talk  to  him,  to  which  the  manager  evi- 
dently responded  in  the  negative,  because 
while  Thom  and  the  manager  were  talking 
defendant  asked  Thom  if  he  should  talk  to 
the  manager,  and  Thom  said,  "No;"  that  it 


was  all  right.  '^  got  all  the  Information." 
During  his  conversation  with  the  manager, 
Thom  made  some  notes,  apparently  with  ref- 
erence to  the  subject  of  the  conversation. 
Defendant  further  testified  that  after  the 
conversation  between  the  manager  and  Thom 
the  latter  told  him  that  the  company  wanted 
him  to  pay  what  Crowell  had  taken,  and  If 
he  did  they  would  not  prosecute  Growell; 
that  he  told  Thorn  be  was  not  prepared  to 
pay  the  money,  and  the  latter  asked  if  he 
conld  give  a  note  with  collateral  security, 
which  defendant  said  he  could  and  would 
do;  that  be  asked  Thom  if  the  Guaranty 
Company  was  the  only  one  prosecuting 
Crowell,  and  was  told  by  him  tbat,  to  the 
best  of  his  knowledge,  it  was.  Defendant 
then  testified:  "So  I  agreed  to  give  a  note 
for  $2,760,  so  that  Crowell  would  not  be 
prosecuted  and  sent  to  the  penitentiary ;  and 
I  signed  a  note  at  that  time,  and  be  told 
me  that  it  would  be  all  right  *  *  *  At 
that  time,  Mr.  Thom  agreed  tbat  the  Guar- 
anty Company  would  not  prosecute  Mr.  Crow- 
ell if  I  would  give  the  note.  •  •  •  He 
did  not  agree  tbat  no  one  else  would  prose- 
cute him.  He  stated  tbat  be  did  not  know 
of  any  one  else  that  was  prosecuting  him." 
After  the  execution  of  the  note,  defendant 
sent  a  telegram  to  CroweU,  stating  tbat  the' 
matter  bad  been  settled  up  and  the  note 
signed. 

Some  months  afterwards,  and  subsequent 
to  the  sentence  of  Crowell,  the  defendant 
took  a  business  associate  of  bis.  Dr.  0.  S. 
Hutchinson,  to  the  bank,  with  the  declared 
purpose  of  procuring  an  admission  from 
Thom  tbat  the  note  was  given  in  considera- 
tion that  Oowell  would  not  be  prosecuted 
by  the  Guaranty  (^mpany,  and  testified  that 
Thom  then  and  there,  in  the  presence  of  Dr. 
Hutchinson,  admitted  that  this  was  true.  Dr. 
Hutchinson  was  called  as  a  witness  by  the 
defendant,  and,  after  stating  that  be  accom- 
panied Mr.  Stewart  to  the  bank,  the  only 
material  testimony  given  by  blm  was:  "Mr. 
Stewart  asked  Thom  what  they  were  going 
to  do  about  his  note,  and  he  said — he  told  Mr. 
Thom  that  he  understood  that  they  would 
not  prosecute  Mr.  Crowell  down  in  Arizona ; 
and  Mr.  Thom  said  that  so  far  as  they  were 
concerned,  they  would  not  prosecute  bim, 
and  I  said  to  Mr.  Thom,  'Well,  then,  didn't 
you  tell  Mr.  Stewart  you  would  not  prose- 
cute him,  or  be  would  not  be  prosecuted,  if 
this  note  was  put  up,'  and  be  said,  'So  far 
as  we  are  concerned,  we  will  not  prosecute 
him,'  and  that  he  [defendant]  would  have  to 
take  It  up  with  the  San  Francisco  office  In 
ordsr  to  have  anything  done  about  tbls 
note." 

The  plaintiff,  Tbom,  in  bis  own  behalf,  tes- 
tified: "At  no  time  did  I  ever  say  to  Mr. 
Stewart  that,  if  be  executed  the  note  to  the 
Metropolitan  Bank  &  Trust  Company,  de- 
livering the  collateral  security  therefor,  that 
the  United  States  Fidelity  A  Guaranty  Corn- 
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pany  would  not  prosecute  Eben  C.  Crowell ;" 
nor  did  he  state  at  any  time  to  Stewart,  in 
the  presence  of  Hutchins«>n,  that  the  Fidelity 
&  Guaranty  Company  or  "we"  would  not 
prosecute  CroweU.  Further  he  testified:  "I 
don't  know  of  my  own  personal  knowledge 
what   the   consideration   of   the  note   was. 

•  •  •  The  reason  for  sending  for  Stewart 
was  npon  the  telegraphic  suggestion  from 
our    special    agent,    Charles    D.    Galbraith. 

•  •  •  I  neyer  saw  Mr.  Stewart  before 
he  came  to  our  ofQce.  •  •  •  I  do  not 
know  whether  Mr.  Crowell  embeszled  any 
money  at  Nogales  or  not;  and  neither  the 
company  nor  any  of  its  representatives  ever 
notified  me,  prior  to  this  transaction,  that 
Eben  0.  CroweU  bad  embezzled  any  money. 
The  telegram  received  by  me  from  Mr.  Gal- 
braith was  the  only  word  I  bad  prior  to  the 
sending  of  the  note.  *  *  *  I  would  like 
to  have  It  understood  how  my  position  in 
this  matter  was.  I  knew  absolutely  nothing 
until  after  the  transaction  was  completed. 
I  knew  absolutely  nothing  more  than  what 
was  contained  in  that  telegram,  excepting  a 
few  brief  facts  given  to  me  over  the  phone." 
This  was  all  the  evidence  ofTered  by  tie  par- 
ties respecting  the  circumstances  under  which 
the  note  was  executed. 

'  [3,  4]  The  legal  situation  under  the  plead- 
ings and  evidence  is  this:  Plaintiff  pleaded 
the  execution  of  the  note,  and  defendant,  in 
bis  answer,  admitted  such  execution  and  set 
up  as  an  afilrmative  defense  against  its  va- 
lidity and  his  liability  on  it  that  the  consid- 
eration for  its  execution  by  him  was  illegal. 
Under  this  state  of  the  pleadings,  when  the 
plaintifC  upon  the  trial  offered  the  note  and 
the  court  admitted  It  in  evidence,  and  plain- 
tiff thereupon  rested  his  case,  prima  facie 
proof  of  the  right  of  plaintiff  to  recover 
upon  the  note  according  to  its  terms  was 
established,  because,  under  the  Civil .  Code, 
S  1614,  a  written  Instrument  is  presumptive 
evidence  of  a  consideration.  This,  of  course, 
is  a  disputable  presumption,  but  as  a  pre- 
sumption it  is  sufficient  evidence  of  a  con- 
sideration, and  must  be  accepted  as  such, 
unless  it  is  overcome  by  evidence  to  the 
contrary;  and  "the  burden  of  showing  a 
wapt  of  consideration  sufficient, to  support 
an  instrument  lies  with  the  party  seeking  to 
invalidate  or  avoid  it."  Civ.  Code,  i  1615. 
This  burden,  the  defendant  assumed  in  hIS 
answer,  and  attempted  to  support  by  his 
evidence.  The  court  found,  however,  that 
this  claim  pf  defendant  was  not  sustained 
by  a  preponderance  of  the  evidence.  There- 
fore the  presumption  prevailed  and  furnish- 
ed sufficient  evidence  for  the  finding  of  the 
court  that  the  note  was  given  for  a  good 
and  valuable  consideration. 

[6]  We  are  asked  by  appellant  to  review 
the  evidence  and  hold  that  the  finding  of 
the  court  against  bis  defense  of  illegality  of 
consideration  was  not  sustained  by  it.  But 
the  evidence  on  the  subject  is  in  substantial 


conflict  There  is,  on  the  one  hand,  ibe  posi- 
tive statement  of  the  defendant  tliat  the 
promise  was  made  by  the  plaintiff,  and,  on 
the  other  Iiand,  as  equally  a  positive  denial 
by  the  plaintiff  that  any  such  promise  was 
made.  Of  course,  counsel  for  appellant  ad- 
mits this  conflict,  but  contends  that  It  Is 
not  a  substantial  conflict;  the  position  taken 
by  him  being  that,  in  addition  to  the  state- 
ment of  the  defendant  as  to  the  promise! 
his  statement  is  corroborated  by  Dr.  Hutch- 
inson, and  is  further  so  strongly  supported 
by  reasonable  inferences  and  probabilities  to 
be  drawn  from  all  the  evidence  in  the  case 
tliat  the  testimony  of  the  plaintiff  should 
have  been  ignored  by  the  trial  court  as  a 
mere  pretense  of  evidence  and  improbable. 
It  can  hardly  be  claimed  that  the  testimony 
of  Dr.  Hutchinson  corroborated  that  of  tlie 
defoidant  He  did  not  testify  that  th^  plain- 
tiff had  admitted  making  such  a  promise. 
But,  assuming  that  Dr.  Eutcltinson's  testi- 
mony does  corroborate  defendant,  and  that 
there  are  inferences  and  deductions  which, 
upon  a  consideration  of  all  the  evidence, 
support  the  testimony  of  the  defendant,  still 
it  cannot  be  said  that  for  these  reasons  there 
Is  any  Inherent  improbability  in  the  state- 
ment of  plaintiff,  or  that  it  amounted  to  a 
mere  semblance  of  evidence.  It  was  a  square 
denial  that  any  such  promise  as  defendant 
claimed .  to  have  been  made  by  him  was 
made.  It  was  the  testimony  of  a  reputable 
witness  bearbig  upon  the  direct  fact  in  issue. 
Under  our  Code,  the  direct  evidence  of  one 
witness  who  is  entitled  to  full  credit  Is  suf- 
ficient to  prove  any  fact,  except  perjury  and 
treason,  and  is  necessarily  sufficient  to  cre- 
ate a  substantial  conflict  in  the  evidence, 
regardless  of  the  number  of  witnesses  or 
inferences  supporting  their  testimony  to  the 
contrary.  This  Is  the  situation  here.  It  was 
the  exclusive  province  of  the  trial  court  to 
determine  the  credibility  of  the  witnesses, 
the  weight  and  effect  to  be  given  to  tiie  evi- 
dence, to  consider  inferences  reasonably  de- 
duclble  from  it,  and  from  the  oonfiicting 
evidence  determine  the  disputed  fact.  All 
the  considerations  urged  here  by  appellant 
respecting  the  evidence  in  thla  case  were 
proper  to  be  addressed  to  and  considered 
by  the  trial  court;  but  where  out  of  the 
conflicting  evidence  that  court  has  deter- 
mined the  fact,  and  there  is  evidence  to  sus- 
tain It,  this  court,  on  appeal,  cannot  review 
or  interfere  with  its  conclusion. 

[t]  Under  the  constitutional  provisions 
which  limit  the  Jurisdiction  of  this  court 
as  an  appellate  court  to  questions  of  law 
alone,  It  is  not  within  its  power  or  func- 
tion to  review  conflicting  evidence,  for  the 
purpose  of  determining  whether  the  trial 
court  should  have  accepted  the  testimony  of 
a  party  against  whom  a  finding  Is  made, 
rather  than  the  testimony  upon  which  the 
finding  is  based.  It  is  only  In  cases  where 
there  is  no  evidence  (0  sustain  a  finding,. 
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or  where  It  can  be  said,  as  matter  of  law, 
that  the  evidence  la  Insufficient  to  sustain 
It,  that  this  court  has  jurisdiction  to  consid- 
er the  evidence.  This  has  been  so  distinct- 
ly pointed  out  by  decision  after  decision  of 
this  court,  commencing  with  Payne  v.  Jacobs, 
1  Cal.  39,  up  to  Fowden  v.  Pacific  Coast 
8.  8.  Co.,  149  Cal.  151,  86  Pac.  178,  and  fur- 
ther reiterated  in  subsequent  decisions  (Es- 
tate of  Moore,  122  Pac.  844),  that  it  is  mat- 
ter of  surprise  that  It  Is  not  more  fully  ap- 
preciated. 

As,  under  section  1614,  supra,  the  burden 
of  proof  was  cast  upon  the  defendant  to 
overcome  the  presumption  of  sufficient,  con- 
sideration arising  from  the  execution  of  the 
note,  the  finding  of  the  court  of  which  be 
complains  Is  tantamount  to  a  finding  that 
there  was  not  a  'preponderance  of  the  evi- 
dence produced  by  him  to  sustain  the  bur- 
den. Falling  in  this,  the  presumption  of  a 
sufficient  consideration  which  the  law  raises 
from  the  execution  of  the  note  required  the 
further  finding  made  by  the  court  that  the 
note  was  given  for  a  good  and  valuable  con- 
sideration. 

In  Keating  v.  Morrlssey,  6  Oal.  App.  163, 
91  Pac.  677,  where  a  petition  for  a  hearing 
here  after  judgment  In  the  District  Court  of 
Appeal  was  denied,  the  principal  matters 
considered  here  are  fully  discussed.  That 
action  was  on  a  promissory  note;  the  de- 
fense being  that  the  note  was  given  on  the 
promise  of  the  plaintiff  not  to  prosecute  the 
son  of  defendant  for  forgery.  There  it  was 
held  that  "the  denial  by  plaintiff  of  defend- 
ant's statement  that  the  note  was  given  to 
avoid  a  criminal  prosecution  for  felony  rais- 
ed a  sufficient  conflict  In  the  evidence  to 
preclude  the  appellate  court  Interfering  with 
the  verdict  in  favor  of  the  plaintiff,  and  that 
the  presumption  of  consideration  arising 
from  the  execution  of  the  promissory  note 
itself  was  sufficient  to  sustain  the  verdict. 
There  Is  so  much  of  the  opinion  In  that  case 
directly  pertinent  to  the  questions  Involved 
here  that  space  will  not  permit  of  our  quot- 
ing tiom  It;  and  hence  we  content  ourselves 
with  a  reference  to  it. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:   HENSHAW,  J. ;   MELVIN,  J. 


(U2  Cal.  897) 

FURKEY  T.  LANTZ.    (L.  A  2,635.) 

(Supreme  Court  of  California.     March  25, 
1912.) 

1.  Taxation  (8  615*)— Tax  Sale  fob  Now- 

PAYMKNT  —  STATOTOBT       PbOVISIONS  —  SUB- 

pT  TTu  Proceeds 

PoL  Code,  g'3897,  which  provides  that  a 
sale  by  the  state  of  property  acquired  on  a  sale 
for  nonpayment  of  taxes  mast  be  to  the  high- 
est bidder  at  a  price  not  less  than  the  amount 
of  taxes,  costs,  interest,  etc.,  is  not  unconsti- 
tutional as  not  providing  for  the  payment  of 


the  excess  received  by  the  state  to  the  former 
owner  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  g  1264;   Dec.  Dig.  i  616.*] 

2.  Taxation    (S   764*)— Tax  Deeds— Sxran- 

CIENCT  of  DeSCBIFTION. 

Pol.  Code,  I  3650,  subd.  S,  provides  that 
city  and  town  lots  must  be  listed  by  the  as- 
sessnr  in  tiis  assessment  boolc  under  the  name 
of  the  city  or  town,  with  the  number  of  the 
lot  and  block,  according  to  the  system  of 
numbering  therein.  A  description  in  deeds  to 
and  from  the  state  of  property  sold  for  non- 
payment of  state  and  county  taxes  was:  "In 
Los  Angeles  county,  Glendale,  lot  22,  bllt.  4," 
and  lot  24  in  the  same  block  was  similarly  de- 
scribed. In  an  action  to  quiet  title,  there  was 
testimony  that  Glendale  was  the  name  of  the 
town  in  Los  Angeles  county  in  which  the  prop- 
erty was  situated,  and  that  the  witness  was 
acquainted  with  the  values  of  real  estate  there- 
in and  of  the  values  of  "lots  22  and  24  in  block 
4  of  said  town."  Held,  that  the  description  of 
the  deeds  and  supporting  testimony  impljf  that 
there  was  a  general  system  of  numbermg  of 
blocks  and  lots  of  the  town,  and  that  the  de- 
scription was  according  to  such  system,  and  it 
is  prima  facie  sufficient. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  gg  1519-1522;   Dec  Dig.  g  764.*] 

3.  Appeal  and  Ebbob  (g  232*)— Pbesenta- 
TioN  OF  Gbounds— Objection  to  Admis- 
sion OF  Deeds. 

The  sufficiency  of  a  description  in  a  deed 
from  the  state  to  identify  land  granted  to  par- 
ties will  not  be  considered  on  appeal,  where 
the  only  objection  to  the  deed  was  the  general 
one  of  incompetency,  irrelevancy,  and  immate- 
riality. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  1351,  1368,  1430,  1431; 
Dec.  Dig.  §  232.*] 

In  Bank.  Appeal  from  Superior  Court,  Loa 
Angeles  County;   Robert  M.  Clark,  Judge. 

Action  by  W.  C  Furrey  against  Henry  P. 
Lantz,  as  administrator  with  the  will  an- 
nexed of  the  estate  of  Mary  Elizabeth  Crock- 
er. From  a  judgment  for  plaintiff  and  an 
order  denying  a  motion  for  new  trial,  defend- 
ant appeals.    Affirmed. 

Charles  Lantz,  for  appellant  Bernard  Pot- 
ter, for  respondent. 

ANG'ELLOTTI,  J.  This  Is  an  appeal  by 
the  defendant  from  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  bis  mo- 
tion for  a  new  trial,  in  an  action  brought 
by  plaintiff  to  quiet  his  alleged  title  to  lots 
23  and  24  in  block  4  of  the  town  of  Glendale, 
Los  Angeles  county,  Cal.  Plaintiff  claimed 
under  certain  deeds  to  him  from  the  state 
of  California  based  on  sales  made  by  the  tax 
collector"  of  Los  Angeles  county  under  au- 
thorization from  the  state  controller;  the 
property  having  been  theretofore  sold  to  the 
state  for  nonpayment  of  the  state  and  county 
taxes  for  the  year  1900,  and  no  redemption 
thereof  having  been  effected  within  five  years 
thereafter,  deeds  therefor  having  theretofore 
been  executed  to  the  state.  If  these  deeds 
from  the  state  were  effectual  to  convey  the 
title  to  plaintiff  Furrey,  the  purchaser,  he 
was  at  the  time  of  the  institution  of  this  ac- 


*For  other  cases  see  same  topic  and  section  NUMBER  Id  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  indeies 
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tlon  the  absolute  owner  of  the  property  here 

IHTOlTed. 

But  two  points  are  made  for  reversal. 

[1]  The  first  point  Is  based  on  the  fact  that 
«ach  lot  was  offered  for  sale  and  sold  by  the 
state  as  a  whole  for  a  sum  largely  In  excess 
of  the  delinquent  tax  and  costs,  etc.,  due 
thereon.  It  is  not  claimed  that  this  course 
was  not  In  strict  accord  with  the  law  relat- 
ing to  sales  by  the  state  of  property  that  it 
has  acquired  on  account  of  the  nonpayment 
«f  taxes,  etc.  See  section  3897,  Pol.  Code. 
The  claim  is  that  Inasmuch  as  a  portion  of 
-each  lot  could  hare  been  sold  for  an  amount 
-sufficient  to  pay  all  taxes,  costs,  charges,  etc., 
due  thereon,  and  as  the  law  makes  no  provl- 
■slon  for  the  payment  of  the  excess  received 
by  the  state  to  the  former  owner  of  the  prop- 
erty, the  statute  relative  to  such  sales  by  the 
-state  Is  unconstitutional.  Of  this  point,  the 
District  Court  of  Appeal  of  the  Second  Dis- 
trict said:  "This  Identical  question  was  pre- 
sented to  the  court  In  the  case  of  Fox  r. 
Wright,  152  Cal.  59,  91  Pac.  1005,  where  the 
subject  is  fully  discussed,  and  it  was  there 
held  that  neither  the  provision  of  law  au- 
thorizing the  state  to  sell  as  a  whole  a  tract 
or  parcel  of  land  acquired  by  it  under  tax 
proceedings,  nor  that  authorizing  the  re- 
tention of  the  surplus  proceeds  of  sale  where 
the  amount  received  Is  in  excess  of  that 
which  the  state  could  exact  before  sale  upon 
redemption  of  the  property,  renders  the  law 
obnoxious  to  the  provisions  of  either  state 
or  federal  Constitution.  Upon  the  authority 
of  that  case,  approved  In  Chapman  v.  Zober- 
leln,  152  Cal.  216,  92  Pac.  188,  we  must  hold 
appellant's  contention  in  this  regard  without 
merit"  This  was  a  correct  disposition  of 
the  matter,  and  we  adopt  the  language  of 
the  District  Court  of  Appeal  as  a  part  of 
this  opinion. 

[2]  It  is  further  claimed  that  the  descrip- 
tion contained  in  each  of  the  deeds  to  the 
state  and  In  each  of  the  deeds  from  the 
state  was  insufficient  to  Identify  the  property. 
The  description  In  the  deeds  to  the  state 
was,  as  to  one  of  the  lots,  property  "situate, 
lying  and  being  within  the  county  of  Los 
Angeles,  state  of  California,  and  described 
thus:  In  Los  Angeles  county,  Glendale,  lot 
22,  blk.  4."  And  as  to  the  other  the  same, 
except  the  number  of  the  lot,  which  was  giv- 
en as  "24."  The  description  in  the  deed  from 
the  state  to  plaintiff  was,  as  to  one  of  the 
lots,  the  p;roperty  "situate,  lying  and  being 
In  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, and  described  as  follows,  to  wit: 
Glendale  lot  twenty-two  (22),  block  four  (4)," 
and  as  to  the  other  the  same,  except  the  num- 
ber of  the  lot,  which  was  given  as  "twenty- 
four  (24)."  Testimony  introduced  by  defend- 
ant showed  that  "Glendale"  was  the  name 
of  the  town  in  Los  Angeles  county  in  which 
the  property  was  situated.  Witness  B.  L. 
Bates  for  defendant,  testified:  "I  am  ac- 
quainted with  the  values  of  real  estate  in 


the  town  of  Glendale,  and  of  the  Talnes  of 
lots  22  and  24  In  block  4  of  said  town  of 
Glendale.  *  •  •  Said  lots  have  each  a 
frontage  of  60  feet  by  depth  of  150  feet" 
The  description  thus  appears  to  have  been 
in  accord  with  the  requirements  of  the  Polit- 
ical Code  as  to  the  description  to  be  given 
on  the  assessment  roll;  subdivision  3  of  3650 
being  as  follows:  "City  and  town  lots,  nam- 
ing the  city  or  town,  and  the  number  of  the 
lot  and  block,  according  to  the  system  of 
numbering  in  such  dty  or  town."  Tlie  de- 
scription implies  that  there  was  in  such  town 
a  general  system  of  numbering  the  blocks  and 
lots  of  the  town,  and  that  the  description 
givffli  was  according  to  such  system.  We 
think  It  should  be  held  to  be  prima  facie 
sufficient  at  least  in  the  preseooe  of  such 
testimony  as  we  have  quoted  above,  tending 
to  show  that  the  description  was  such  as  to 
leave  no  question  as  to  the  identity  of  the 
land  referred  to.  The  effect  of  the  descrip- 
tion and  the  evidence  quoted,  fairly  con- 
strued, is  that  there  was  but  one  block  4  In 
the  town  of  Glendale,  and  but  one  lot  22  In 
block  4,  and  but  one  lot  24  in  block  4  in 
said  town,  and  that  such  facts  were  well 
known.  This  renders  the  description  prima 
facie  sufficient  Best  t.  Woblford,  144  Cal. 
733,  740,  78  Pac.  293.  There  U  a  clear  dis- 
tinction between  this  case  and  such  cases  as 
Miller  V.  WUllams,  135  CaL  183,  67  Pac.  788, 
Fox  V.  Townsend,  162  Cal.  51,  91  Pac.  1004, 
1007,  and  Chapman  t.  Zoberlein,  152  Cal. 
216,  92  Pac.  188.  In  aU  of  these  cases  the 
description  was  by  mere  number  of  lot  and 
block  in  a  specified  tract  or  portion  of  the 
city,  the  name  only  of  such  tract  or  portloa 
being  given  without  any  reference  to  any  map, 
and  there  was  absolutely  no  evidence  to  sup- 
plement the  description. 

[8]  So  far  as  the  record  shows,  no  question 
was  raised  in  the  court  below  as  to  the  suffi- 
ciency of  the  description  to  properly  Identify 
the  land;  the  objection  to  the  deeds  having 
been  most  general  In  its  nature,  viz.,  that 
the  same  are  "incompetent  irrelevant  and 
Immaterial." 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  LORIOAN,  Jj  SHAW,  J.; 
HBNSHAW,  J.;    MELVIN,  J. 


(162  Cal.  «!) 
HERSHEY  et  aL  ▼.  RECLAHATION  DIST. 
NO.  730  et  aL     (S.  F.  6,036.) 

(Supreme  Court  of  California.     March  25, 
1912.) 

1,  CouBTS  (I  207*)— Mandamtts  in  Supbehe 
CouBT  —  DenIal  of  Reukf  ir   Supesiob 

COUBT. 

Where  owners  of  land  assessed  by  a  rec- 
lamation district  sought,  by  appropriate  motion 
in  the  superior  court,  to  compel  the  district 
to  accept  its  warrants  in  payment  of  an  as- 
sesEiment,  and  the  relief  was  denied,  the  own- 
ers  were   not   required   to  seek   relief  in   the 
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snperior  court  by  mandamas  to  compel  sach 
acceptance  by  th«  district,  but  tbey  could  ap- 
ply to  the  Supreme  Court  for  mandamua  for 
■ach  relief. 

[Ed.  Note.— For  other  caaes,  see  Courts, 
Dec.  DlK.  I  207.*] 

2.  Maitdauub  (t  8*)— Inadkquact  or  Rku- 

iDT  IN  Equity. 

The  existence  of  a  remedy  in  equity  of 
doubtful  efficacy  does  not  bar  the  right  to  re- 
lief by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  !S  8,  10-34;  Dec.  Dig.  {  3.*] 

8.  MAlfDAIIUS  ({  118*)— Rbclamatior  Dib- 
TBiCT— Enforcement  of  Statutoey  Duties. 
Mandamus  lies  to  compel  the  board  of 
trustees  of  a  reclamation  district,  required  to 
collect  assessments,  to  accept  district  warrants 
made  by  statute  a  legal  medium  of  payment  of 
assessments. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  i  250;   Dec.  Dig.  |  118.*] 

4.  Dbains  (i  85*)— Reclauation  Dibtbicts 
— Natdbe. 

A  reclamation  district  la  a  state  agency, 
and  the  Legislature  may  determine  how  assess- 
ments shall  be  payable,  and  the  district  must 
accept  payment  as  commanded  by  statute. 

[EJd.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  {  89;  Dec  Dig.  f  86.*] 

5.  Dbains  (|  85*)— Payment  tfr  Absbsbuentb 
— Wabbantb. 

Where  a  statute  so  provides,  a  reclama- 
tion district  must  accept  its  warrants  in  pay- 
ment of  assessments,  though  there  are  war- 
rants in  the  treasurer'a  office  registered  ahead 
of  warrants  tendered  in  payment  of  assess- 
ments. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  I  89;    Dec  Dig.  t  85.*] 

6.  CoHsnTUTiONAi,  Law  ({  190*)— Dbains  (J 
67*)  —  Retroactive  Laws  —  Reclamation 
Dibtbicts— Assessments— Judgment  —  Pay- 
ment BY  District  Wabbants. 

An  action  for  delinquent  reclamation  dis- 
trict assessments  under  Pol.  Code,  |  3466,  au- 
thorizing actions  for  delinquent  assessments 
and  the  rendition  of  a  judgment  directing  a 
sale  for  gold  and  silver  coin,  is  but  a  step  in 
a  proceeding  to  subject  property  to  the  burden 
'  of  an  assessment,  and  tne  charge  does  not  be- 
come final  until  a  suit  is  determined  against  the 
taxpayer,  and  a  judgment  in  statutory  form 
merely  declares  the  status  of  the  parties,  and 
section  3457,  as  amended  in  1909  (St  1909,  p. 
32),  providing  that  any  owner  in  a  reclamation 
district  may,  at  any  time,  pay  assessments 
with  warrants  of  the  district,  is  not  retroac- 
tive when  applied  to  a  prior  judgment  in  statu- 
tory form,  since  the  section  as  amended,  when 
considered  in  connection  with  section  3405, 
authorizing  the  payment  of  assessments  in 
warrants  of  the  district  during  the  30  days  or 
more  in  which  the  assessments  remained  in  the 
office  of  the  county  treasurer,  ^ves  the  right 
to  satisfy  assessments  at  any  time  before  ac- 
tual levy  and  sale  under  execution  under  the 
judgment  in  statutory  form. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {{  531-633;  Dec  Dig. 
i  100;*  Drains.  CentDig.|73;  DecDig.  J67.*] 

In  Bank.  Mandamus  by  Ella  L.  Hersbey 
and  others  against  Reclamation  District  No. 
730  and  others.    Writ  issued. 

Hudson  Grant  and  Black  &  Clark,  for  pe- 
titioners. Arthur  Q.  Huston  and  Barry  L. 
Huston,  for  respondents. 


MELVIN,  X  This  Is  B  proceeding  In  man- 
damus by  which  petitioners  seek  to  compel 
the  Reclamation  District,  through  its  officers, 
to  accept  a  certain  registered  warrant  of  the 
district  in  satisfaction  of  a  judgment  where- 
by an  assessment  against  the  land  of  peti- 
tioners was  judicially  found  to  be  valid  and 
a  lien  was  declared  against  the  said  prop- 
erty. The  sum  due  upon  the  warrant,  with 
accrued  interest,  exceeds  the  amount  of  the 
judgment  Including  costs  of  suit;  but  peti- 
tioners offered  to  pay  the  equivalent  of  the 
costs  in  money,  and  to  waive  the  excess  of 
the  warrant  and  Interest  thereon  over  the 
tax  as  finally  determined  In  the  judgment 

The  judgment  against  the  petitioners  here 
was  entered  February  23,  1908.  No  appeal 
was  taken  therefrom,  but  one  was  prosecuted 
to  this  court  from  the  order  denying  a  mo- 
tion for  a  new  trial.  This  was  determined 
In  favor  of  the  Reclamation  District  Sep- 
tember 8,  1911.  See  Reclamation  Dist  No. 
730  V.  Uersbey,  117  Pac.  904.  While  said  ap- 
peal was  pending,  the  legislature  by  an 
amendment  to  section  3457  of  the  Political 
Code,  which  took  effect  February  20,  1909 
(St  1909,  p.  32),  provided  that  "any  owner 
of  land  in  the  district  may  at  any  time  pay 
any  assessment  thereon,  or  any  part  thereof, 
with  warrants  of  the  district"  Under  the 
law  as  it  existed  at  the  time  the  assessment 
was  declared  against  the  land  of  petitioners, 
it  was  payable  In  warrants  of  the  district 
during  the  30  days  or  more  in  which  the  as- 
sessment list  might  remain  in  the  office  of  the 
county  treasurer.  Sec.  3465,  Pol.  Code.  Pe- 
titioners contend  that  the  amendment  to  sec- 
tion 3457  of  the  Political  Code  operated  as 
an  extension  of  tbe  right  to  make  payment 
In  warrants  of  the  district,  and  that  sudt 
settlement  might  be  made  at  any  time  be 
fore  actual  sale  upon  execution  of  the  land 
upon  which  the  lien  has  been  declared.  Re- 
spondents Insist  that,  as  the  judgment  de- 
claring an  assessment  of  a  reclamation  dis- 
trict to  be  a  Hen  "must  direct  that  the  sale 
be  made  for  gold  and  silver  coin  of  the 
United  States"  (Pol.  Code,  i  3466),  there  can 
be  no  payment  In  any  other  medium ;  that  to 
apply  section  8457,  Political  Code,  as  amend- 
ed in  1909,  to  an  existing  judgment  would  be 
giving  it  a  retroactive  effect;  and  that  man- 
damus is  not  the  proper  remedy  for  tbe  re- 
lief sought  by  petitioners,  assuming  that 
they  are  entitled  to  any  such  interpretation 
of  the  law  as  that  for  which  tbey  contends 
We  will  consider  the  last  point  first 

[1-3]  Before  applying  for  the  writ  of  man- 
date, petitioners  had  brought  the  matter  be- 
fore the  superior  court  by  appropriate  mo- 
tion. This  was  denied,  and  petitioners  prop- 
erly object  to  seeking  a  writ  of  mandate 
from  that  court  which,  upon  consideration  of 
their  motion,  has  refused  them  the  very  re- 
lief which  they  seek  by  this  proceeding.  A 
suit  in  equity  would  be  of  doubtful  efficacy. 
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and  the  existence  of  such  a  remedy  does  not 
bar  the  right  to  a  writ  of  mandate.  Hol- 
tum  V.  Grief,  144  Cal.  627,  78  Pac  11.  It 
la  the  duty  of  the  board  of  trustees  to  collect 
assessments  (Angus  t.  Browning,  130  Cal. 
502,  62  Pac.  827),  and  mandamus  Is  the  prop- 
er proceeding  to  enforce  the  acceptance  by 
them  of  a  certain  medium  of  payment.  If 
such  tender  Is  made  lawful  by  leglslatire 
act.  It  has  been  held  (properly  we  think) 
that  mandamus  is  the  suitable  instrumen- 
tality by  which  a  state  officer  may  be  com- 
pelled to  accept  a  state  bond  coupon  which 
has  been  made,  by  law,  a  medium  of  pay- 
ment of  state  taxes.  Hartman  t.  Greenbow, 
102  n.  S.  672,  26  h.  Ed.  271;  Polndexter  t. 
Greenbow,  114  U.  S.  270,  5  Sup.  Ct  903,  962, 
29  L.  Ed.  185.  Similarly  mandamus  la  avail- 
able to  petitioners  for  the  purpose  of  com- 
pelling the  acceptance  by  the  officers  of  the 
reclamation  district  of  the  warrant  which 
they  have  offered,  provided,  of  course,  that 
the  Code  section  upon  which  they  rely  is  to 
be  given  the  construction  for  which  they  con- 
tend.   Let  us  now  examine  their  position. 

[4,  S]  They  contend  that,  as  the  reclama- 
tion district  is  a  state  agency,  and  as  tHe 
Legislature  has  the  power  to  determine  how 
assessments  shall  be  payable,  the  district 
must  accept  payment  as  commanded  by  the 
Legislature.  With  this  view  of  the  law  we 
entirely  agree.  Long  ago  it  was  settled  in 
California  that  in  levee  districts  (which  for 
purposes  of  taxation  are  exactly  similar  to 
reclamation  districts)  the  tax  collector  must 
accept  warrants  of  the  districts  in  payment 
of  taxes  under  a  statute  making  such  war- 
rants legal  tender  for  that  purpose,  not- 
withstanding another  section  of  tbe  same 
statute  providing  that  all  taxes  levied  by 
virtue  of  the  act  should  be  paid  in  gold  or 
silver  coin.  The  statute  was  Interpreted  to 
mean  that  the  taxes  were  payable  either  in 
warrants  or  money,  but  that  when  paid  with 
the  latter  a  particular  kind  of  money  should 
be  used.  Prescott  v.  McNamara,  73  Cal. 
236,  14  Pac.  877.  That  case  is  also  a  com- 
plete answer  to  the  contention  of  respondents 
that  the  warrant  offered  to  them  was  not  ac- 
ceptable for  the  reason  that  others  had  been 
registered  ahead  of  It  in  the  treasurer's  of- 
fice. There  are  numerous  authorities  hold- 
ing that  it  is  proper  for  a  state  to  make  its 
taxes  payable  in  Its  own  obligations.  We 
cite  a  few  of  them:  English  ▼.  Oliver,  28 
Ark.  317;  Kew  Orleans  v.  Clark,  95  U.  S. 
644,  24  L.  Ed.  521;  State  v.  Cassard,  21  La. 
Ann.  751. 

[6]  We  now  come  to  the  more  serious  ques- 
tions concerning  the  applicability  of  section 
3457  to  the  facts  of  this  proceeding.  The 
lien  of  the  assessment  bad  been  declared  by 
the  Judgment  of  the  sut)erlor  court  before 
the  amendment  of  section  3457  of  the  Politi- 
cal Code.  Would  not  the  application  of  that 
statute  to  an  existing  judgment  be  therefore 
retroactive?  We  think  not.  Long  prior  to 
the  amendment  to  said  section  3457,   tbls 


court  bad  declared  that  tbe  actions  anthM>- 
Ized  by  sections  3466  and  3493^  of  the  Polit- 
ical Code  were  part  of  the  proceedings  for 
the  creation  of  an  assessment  An  action  un- 
der one  of  these  statutes  determined  as  be- 
tween the  district  and  the  landowner  tbe  va- 
lidity of  the  assessment,  awarding,  as  an 
Incident  to  such  determination  if  it  were  in 
favor  of  the  district,  an  execution  to  procure 
satisfaction  of  tbe  assessment.  As  was  said 
In  the  opinion  of  this  conrt  In  Reclamation 
District  No.  530  v.  Phillips,  108  Cal.  313,  41 
Pac.  336:  "The  suit  is  Itself  a  step  in  a  pro- 
ceeding to  subject  the  property  of  a  taxpayer 
to  the  burden  of  a  tax,  and  the  charge  does 
not  become  final  ontll  the  suit  is  determined 
against  the  property  owner.  Otherwise  It 
would  be  a  proceeding  in  which  one  might  be 
deprived  of  his  property  without  due  process 
of  law."  Such  a  proceeding  is  quasi  in  rem. 
Beclamation  DIsL  No,  551  v.  Van  Loben  Sels, 
117  Gal.  165,  49  Pac.  131.  As  was  said  in 
the  opinion  in  that  case:  Such  an  action  is 
"designed  as  one  of  the  processes  to  test  the 
legal  perfection  of  an  assessment  levied  by 
a  reclamation  district.  The  property  owner 
is  entitled  to  a  hearing  at  one  time  or  an- 
other upon  the  question  of  benefits.  Recla- 
mation District  V.  Evans,  61  Cal.  104;  Recla- 
mation District  T.  Phillips,  108  Cal.  306  [39 
Pac.  630,  41  Pac,  335];  Hagar  v.  Reclama- 
tion District,  111  U.  S.  701  [4  Sup.  Ct  663, 
28  L.  Ed.  569].  Before  tbe  passage  of  sec- 
tion 3493^  of  the  Political  Code  he  made  his 
showing  when  action  was  brought  to  enforce 
this  assessment  But  to  obviate  diflScnlties 
and  delays  which  thus  arose,  this  peculiar 
proceeding  was  established.  By  it  is  pro- 
vided a  forum  before  which  a  property  own- 
er may  go  and  make  fnU  proof  of  his  objeo 
tlons  to  the  assessment  The  final  determi- 
nation of  the  court  upon  the  matter  may  be 
used  by  or  against  him  in  any  future  action 
to  collect  tbe  tax.  Thus  it  gives  the  proper- 
ty owner  the  hearing  to  which  he  is  entitled, 
but  provides  that  such  hearing  may  take 
place  In  advance  of  an  action  upon  the  as- 
sessment. It  is,  then,  a  process  of  law  form- 
ing one  of  the  steps  by  which  the  Hen  of  tlie 
tax  is  fixed  upon  property."  Such  a  judg- 
ment declares  a  status  as  between  the  par- 
ties. It  does  not  merge  into  a  judgment 
some  lesser  right  What,  then,  did  the  Leg- 
islature mean  by  the  provision  that  "any 
owner  of  land  in  the  district  may  at  any  time 
pay  any  assessments  thereon,  or  any  part 
thereof,  with  warrants  of  the  district"?  Ob- 
viously tbls  language  was  not  meant  to  ap- 
ply merely  to  the  30  days  or  longer  during 
which  the  lists  remain  in  tbe  office  of  the 
treasurer,  for  that  matter  was  already  cov- 
ered by  section  3465  of  the  Political  Code. 
Did  the  privilege  of  payment  in  warrants  ex- 
tend only  to  the  date  of  tbe  commencement 
of  an  action  to  test  the  validity  of  the  as- 
sessment? There  la  nothing  in  the  broad 
language  of  the  statute  to  suggest  such  a 
limitation.    Was  it  terminated  by  the  entry 
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of  Jadgmott  or  even  by  tbe  Jndgment  becom- 
ing final?  We  tbink  not,  because  a  landown- 
er would  have  no  day  In  court  except  in  tbe 
course  of  that  suit  Constitutionally  he  was 
entitled  to  contest  tbat  action ;  otherwise  he 
would  be  deprived  of  biq  property  without 
due  process  of  law.  A  Judgment  against  him 
would  be  the  only  authoritative  declaration 
that  tbe  assessment  was  free  from  legal  ob- 
jection. It  would  still  be  an  assessment — 
merely  tbat,  tbe  Judgment  serving  not  to 

-change  but  only  to  certify  is  character.  Ap- 
plying this  reasoning  to  tbe  case  at  bar,  we 
must  conclude  tbat  petitioners  had  the  right 
to  satisfy  the  assessment  against  their  prop- 
erty at  any  time  before  actual  levy  and 
sale  under  execution,  and  this  is  true  not- 
withstanding tbe  mandate  of  section  3466  of 
the  Political  Code  that  tbe  decree  direct  the 
sale  to  be  made  in  gold  and  silver  coin,  and 
tbe  money  collected  to  be  placed  with  the 
county  treasurer  to  the  credit  of  the  district. 
The  two  sections  (3466  and  3457)  are  easily 
harmonized  upon  tbe  principle  declared  in 
Prescott  V.  McNamara,  supra. 

Notwithstanding  their  tender  of  costs  In 
cash  and  their  waiver  of  their  claim  under 
the  warrant  for  any  sum  in  excess  of  the 
Judgment,  petitioners  ask  us  to  declare  tbat 
both  the  costs  and  tbe  amount  found  due  un- 
der tbe  assessment  are  payable  by  tbe  war- 

'rant.  Tbe  answer  to  this  Is  tbat  the  very 
purpose  of  this  proceeding  is  to  enforce  upon 
the  district  acceptance  of  tbe  tender  n>ade  by 
petitioners,  and  we  are  not  required  to  in- 
dulge in  speculation  regarding  our  action  If 
some  different  offer  of  payment  bad  been 
made  by  them. 
Let  tbe  writ  issue  as  prayed. 

We  concur:  HENSHAW,  J.;  LORIGAN, 
J.;   SHAW,  J. ;  ANGELLOTTI,  J. 


(162    Cal.   427) 

LONG  et  aL  v.  LONG  et  aL    (Sac.  1,833.) 

(Supreme  Court  of  California.    March  27, 
1912.) 

1.  ExcEFnoNs,  Bill  of  (i  43*)— Setileveni 
—Delay— Excuses. 

Where  a  proposed  bill  of  exceptions  was 
not  delivered  to  the  clerk  for  the  judge  witiiin 
the  10  days  allowed  by  Code  Civ.  Proc.  |  650, 
but  was  mailed  in  due  time  and  lost  in  the 
mail,  and  tbe  court  afterwards,  upon  motion 
and  due  notice,  permitted  the  bill  to  be  filed 
and  duly  settled,  it  was  a  proper  part  of  the 
record  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  §  72%;   Dec.  Dig.  |  43.*) 

2.  Fbacds,  Statute  of  (S  129*)— Contract 
Not  to  be  Performed  wituin  a  Year- 
Subcontract  TO  Cabbt   Mail  —  Pbbfobm- 

ANCE. 

An  oral  agreement,  made  In  February, 
1007,  with  parties  having  contracts  to  carry 
the  United  States  mail  tor  four  years  from 
July  1,  1906,  whereby  tbe  subcontractor  was 
to  carry  it  for  the  remaining  period  at  a  fixed 
sum  per  year,  is  a  contract  for  services  not  to 
be  performed  within  a  year,  and,  though  par- 


tially performed,   void   within  the   statute   of 
frauds  (Civ.  Code,  f  1624). 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Sutate  of,  Cent  Dig.  U  287-292;  Dec  Dig. 
i  129.*] 

3.  Frauds,  Statute  of   (i  119*)— Bnfobcb- 

IIENT— PBBPKTBATION   OF   "FbaDD." 

The  refusal  of  one  who  baa  made  an  oral 
contract  for  services  not  to  be  performed  with- 
in a  year  to  execute  a  written  contract  as 
agreed  does  not  constitute  "fraud,"  within  the 
rule  that  the  statute  of  frauds  will  not  be  en- 
forced, where  the  effect  would  be  to  perpe- 
trate a  fraud. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  |S  266,  267,  270;  Dec 
Dig.  i  119.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2943-2954;   vol.  8,  p.  7666.] 

4.  Fbauds,    Statute   of    (|    119*)— Statute 
A8  Defense— Estoppel  to  Set  up  Statute. 

Plaintiffs,  having  an  established  livery  busi- 
ness, took  two  contracts  to  carry  tbe  United 
States  mail  for  a  .period  of  four  years  from 
July  1,  1006,  and  in  February,  1907,  made  an 
oral  agreement  with  defendants,  whereby  de- 
fendants undertook  to  carry  it  for  the  remain- 
ing period,  and  to  execute  a  written  contract 
to  that  effect  to  the  plaintiffs,  who  thereafter 
changed  their  residence,  sold  a  part  of  tbeir 
teams,  and  took  other  teams  away.  Beld,  in 
an  action  for  breach,  where  it  was  not  shown 
that  it  was  necessary  for  plaintiffs  to  change 
their  residence  after  making  the  agreement,  or 
that  defendants  had  knowledge  of  such  inten- 
tion, tbat  defendants  were  not  estopped  from 
repudiating  tbe  oral  contract,  on  the  ground 
tliat  it  was  vCld  under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  {{  286,  267,  270;  Dec. 
Dig.  §  119.*] 

In  Bank.  Appeal  from  Superior  Court, 
Lassen  County ;    N.  D.  Amot,  Judge. 

Action  by  J.  O.  Long  and  another  against 
T.  H.  Long  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Reversed. 

Dodge  &  Barry,  for  appellants.  Rankin  & 
Julian,  for  respondents. 

SHAW,  J.  This  Is  an  appeal  from  tbe 
Judgment,  taken  within  60  days  after  its  ren- 
dition. 

[1]  The  respondents'  objections  to  the  con- 
sideration of  the  bill  of  exception  are  with- 
out merit.  The  proposed  bill  and  the  propos- 
ed amendments  thereto  were  not  delivered  to 
tbe  clerk  for  tbe  Judge  within  the  time  re- 
quired by  section  650,  Code  of  Civil  Proce- 
dure; but  it  appears  that  they  were  mailed 
to  tbe  clerk  in  due  time,  and  tbat  they  did 
not  .reach  him  because  tbcy  were  lost  In 
transmission  through  the  mail.  Upon  mo- 
tion, after  due  notice  as  the  record  recites, 
the  court  afterwards  made  an  order  relieving 
the  appellants  of  this  omission,  and  permit- 
ting tbe  bin  and  amendments  to  be  then  filed, 
which  was  done.  The  bill  was  thereafter 
duly  settled,  and  It  is  therefore  properly  a 
part  of  tbe  record  on  appeal. 

The  case  involves  a  breach  of  an  alleged ' 
agreement  to  execute  a  subcontract  for  the 
carriage  of  the  United  States  malls  on  two 
mall  routes.     The  acts  of  Congress  provide 
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that  a  mail  contractor  Tinder  the  United 
States  will  not  be  permitted  to  sublet  or 
transfer  his  contract  without  the  consent  in 
writing,  of  the  Postmaster  General,  and  that 
when  such  consent  Is  obtained  the  subcon- 
tract between  the  contractor  and  his  trans- 
feree must  be  in  writing,  and  a  copy  thereof 
must  be  filed  in  the  ofiSce  of  the  Second  As- 
sistant Postmaster  General.  Thereupon  the 
amount  thereby  agreed  to  be  paid  to  the  sub- 
contractor is  to  be  retained  out  of  the 
amount  due  the  original  contractor,  and  is 
to  be  paid  by  the  Post  Office  Department  di- 
rect to  the  subcontractor,  and  the  remainder 
only  Is  paid,  as  before,  to  the  original  con- 
tractor. Act  of  May  17,  1878,  c.  107.  20  U. 
S.  Stats.  62,  SI  2  and  3  (U.  S.  Gomp.  St.  1901, 
p.  2704).  There  is  a  further  provision  in  the 
act  of  May  4,  1882,  that,  where  a  mail  con- 
tract is  sublet  for  less  than  the  sum  fixed 
in  the  original  contract,  the  Postmaster  Gen- 
eral may,  ar  his  discretion,  cancel  the  orig- 
inal contract  and  enter  into  a  contract  di- 
rectly with  such  subcontractor.  Act  May  4, 
1882,  c.  116,  22  U.  S.  Stats.  53  (U.  S.  Comp. 
St  1901,  p.  2706).  This,  however,  did  not 
occur  in  the  present  case.  The  statute  is 
stated  only  to  illustrate  the  intention  of  the 
parties. 

The  following  is  a  statement  of  the  facts 
alleged  in  the  complaint :  The  plaintifl^s  had 
two  contracts  with  the  United  States  for  the 
carrying  of  mails  on  two  certain  mail  routes, 
one  for  $1,300  per  year  and  the  other  for 
$880  per'  year,  each  payable  monthly.  The 
contracts  were  for  four  years,  beginning  July 
1,  1906,  and  ending  July  1.  1910.  The  par- 
ties were  partners  in  the  livery  business  at 
Susanville,  where  they  resided,  and  they  had 
the  necessary  outfit  of  horses  and  vehicles 
for  carrying  the  mails  and  performing  the 
contract.  About  February  1,  1907,  plaintiffs 
and  defendants  made  an  agreement  that  de- 
fendants would  perform  the  service  of  car- 
rying the  malls  on  both  said  routes  for  the 
remaining  time  of  the  contracts  for  the  sum 
of  $1,700  per  year,  and  that  as  soon  as  the 
consent  of  the  Postmaster  General  could  be 
obtained  the  defendants  would  execute  and 
•  deliver  to  plaintiffs  subcontracts  to  carry 
said  mails  over  said  routes  for  the  remaining 
time  of  the  original  contracts,  which  said 
subcontracts  should  specify  that  the  defend- 
ants were  to  receive  the  same  sums  as  were 
named  in  the  original  contracts,  aggregating 
$2,280  a  year.  It  was  also  agreed  tliat  after 
the  execution  of  said  subcontracts  the  de- 
fendants would  pay  over  to  the  plaintiffs 
each  month,  out  of  the  moneys  received  on 
said  contracts,  sums  amounting  to  $580  a 
year,  being  the  difference  between  the  orig- 
inal contract  price  of  §2,280  a  year  and  the 
price  of  $1,700  a  year,  for  which  defendants 
agreed  to  do  the  service.  It  was  further 
agreed  that,  until  the  subcontracts  were  ex- 
ecuted, the  defendants  would  carry  the  mails 
for  the  plaintiffs,  and  that  plaintiffs  would 
collect  the  money  from  the  United  States  and 


pay  the  defendants  monthly  at  the  rate  of 
$1,700  a  year.  In  pursuance  of  this  provi- 
sional agreement,  the  defendants  began  car- 
rying mails  on  said  routes  on  February 
12,  1907.  The  plaintiffs  paid  them  monthly 
therefor  at  the  rate  of  $1,700  a  year  until 
August  12,  1907.  Relying  on  this  oral  agree- 
ment and  on  the  performance  thereof  by  the 
defendants,  the  plaintifb  made  Important 
changes  in  their  situation  and  conditions,  to 
wit:  They  sold  some  of  their  horses  and 
rigs.  J.  C.  Long  removed  with  his  familj' 
from  Susanville  to  San  Luis  Obispo  county; 
and  George  B.  Long  tools  the  remainder  of 
the  partnership  outfit  pertaining  to  the  liv- 
ery stable  and  mail-carrying  business  to 
Rosebud,  Nev.,  and  there  engaged  in  the  liv- 
ery business  and  purchased  some  real  estate. 
The  consent  of  the  Postmaster  General  to 
the  subcontracts  was  obtained  on  July  16, 
1907.  On  August  12,  1907,  plaintiffs  request- 
ed of  defendants  the  execution  of  the  sub- 
contracts as  agreed  upon;  but  ttie  defendants 
refused  to  execute  the  same,  abandoned  the 
mall  routes,  and  thereafter  refused  to  carry 
the  mails  thereon.  Plaintiffs  were  thereby 
compelled  to  resume  the  carrying  of  said 
malls,  purchase  additional  stock  for  that  pur- 
pose, transfer  their  outfit  from  Rosebud  to 
Susanville,  and  abandon  their  property  and 
business  in  Rosebud.  By  the  refusal  to  ex- 
ecute the  subcontracts  plaintiff  allege  they 
were  damaged  in  the  sum  of  $2,000.  By  be- 
ing forced  to  leave  Rosebud,  buy  more  stoclc. 
and  resume  the  carrying  of  the  mails  at 
Susanville,  they  allege  damage  In  the  fur- 
ther sum  of  $1,500.  The  findings  are  that 
the  damage  from  these  causes  were,  respec- 
tively, $1,670  and  $743,  and  Judgment  was 
thereupon  given  for  $2,413. 

[2]  The  answer  avers  that  these  several 
agreements  were  oral,  and  were  consequently 
void  under  section  1624,  Civil  Code.  The 
court  made  no  finding  as  to  the  fact  tliat 
they  were  oral;  but  it  did  find  the  conclu- 
sion that  they  were  not  void  under  section 
1624.  The  evidence,  however,  shows,  with- 
out conflict,  that  they  were  not  in  writing, 
and  the  respondents  concede  the  fact.  In 
our  consideration  of  the  case,  we  must 
therefore  assume  that  the  contracts  were  not 
in  writing,  and  determine  whether  or  not  an 
action  will  lie  upon  an  oral  contract  of  this 
nature. 

tS]  The  principal  point  made  by  the  re- 
spondents in  favor  of  the  judgment  is  that 
the  oral  contract  was  partly  performed,  and 
that,  in  consequence  thereof,  it  was  taken 
out  of  the  statute  of  frauds.  This  conten- 
tion cannot  be  maintained.  The  case,  in 
this  particular,  is  not  distinguishable  from 
the  case  of  Seymour  ▼.  Oelrichs,  156  Cal.  793. 
106  Pac.  88,  134  Am.  St.  Rep.  154.  In  that 
case,  the  effect  of  an  oral  contract  between 
Seymour  and  the  defendants,  whereby  they 
agreed  to  employ  him  for  the  period  of  10 
years,  and  to  put  the  contract  in  writlnp. 
was  considered.     Seymour  liad  commenced 
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the  employment,  and  had  served  a  number 
ot  months  thereunder,  for  which  he  had  re- 
ceived the  stipulated  compensation.  The 
court  declared  that  such  part  performance 
was  not  sufficient  to  make  a  case  in  equity 
for  the  enforcement  of  a  contract  of  that 
character.  This  is  the  general  rule  laid 
down  in  all  the  authorities.  20  Cyc.  290. 
The  contract  in  question  was  In  substance 
an  agreement,  whereby  the  defendants  un- 
dertook to  perform  the  work  which  the  orig- 
inal contracts  required  to  be  done  by  the 
plaintifTs.  It  did  not  relate  to  real  estate, 
nor  to  the  sale  of  property,  and  required 
notlilng  but  the  performance  of  services. 
Part  performance,  of  such  contracts,  where 
entire  performance  is  not  to  be  made  within 
a  year,  does  not  take  the  contract  out  of  the 
statute.  The  refusal  of  the  defendants  to 
execute  the  written  contracts  does  not  con- 
stitute fraud,  within  the  rule  that  the  stat- 
ute of  frauds  will  not  be  enforced,  where  the 
«frect  would  be  to  perpetrate  a  fraud.  Pee- 
ney  v.  Howard.  79  Cal.  529,  21  Pac.  984,  4 
L.  R.  A.  826,  12  Am.  St  Rep..  162;  26  Am. 
A  Eng.  Ency.  of  Law,  52;  20  Oyc.  285;  Chase 
T.  Fltz,  132  Mass.  359;  Wakefield  y.  Oreen- 
liood,  29  Cal.  604;  Glass  v.  Hulbert,  102 
Mass.  24,  3  Am.  Rep.  418;  Caylor  v.  Roe, 
99  Ind.  9;    Fuller  y.  Reed,  38  Cal.  106. 

[4]  In  the  District  Court  of  Appeal,  It 
was  held  that  the  circumstances  of  the  case 
were  such  that  the  defendants  were  estopped 
to  set  up  the  invalidity  of  tlte  contract.  This 
was  based  chiefly  on  the  authority  of  Sey- 
mour V.  Oelrichs,  supra.  There  are  essen- 
tial points  in  which  the  facts  of  that  case 
'diCTer  from  those  in  the  case  at  bar. '  There 
Seymour  was  employed  in  a  position  for  life 
At  a  good  salary.  This  fact  was  known  to 
the  other  parties,  and  they  orally  agreed  to 
employ  him  for  a  larger  salary  for  10  years, 
and  to  execute  a  written  agreement  to  that 
effect,  and  they  asked  him  to  give  up  his  life 
position  at  once  and  enter  their  service  un- 
der said  agreement,  which  he  accordingly 
■did.  He  was  thereby  induced  by  them  to 
change  his  condition  by  resigning  his  former 
position,  which  he  could  not  regain,  and  the 
other  parties  were  aware  of  this  necessity, 
and  of  the  fact  that  he  resigned  his  former 
position  in  reliance  upon  their  agreement 
«nd  promise.  Their  knowledge  of  the  neces- 
sity of  his  resignation  if  he  entered  their 
service,  and  of  his  reliance  upon  their  agree- 
ment as  an  Inducem^it  to  resign,  were  held 
to  be  essential  to  the  creation  of  an  estoppel 
preventing  them  from  repudiating  their  oral 
agreentent,  and  Justifying  the  court  in  en- 
forcing It.  In  the  case  at  bar,  it  is  not  al- 
leged that  it  was  necessary  for  plaintilTs,  or 
«ither  of  them,  to  leave  Susanvtlle  when  they 
•ceased  to  carry  the  malls,  or  that  they  In- 
formed defendants  that  they  intended  to  do 
so,  or  that  they  intended  to  change  their 
residence  or  condition  in  any  respect  because 
of  the  proposed  transfer,  or  that  the  defend- 


ants had  knowledge  of  any  such  necessity 
or  purpose.  There  is  no  evidence  tending 
to  show  these  facts,  supposing  them  to  have 
been  pleaded,  except  the  testimony  pf  J.  C. 
Long  that  be  told  the  defendants  t>efore 
making  the  oral  agreement  that  he  had  to 
go  away  because  of  his  wife's  health,  and 
that  after  the  agreement  was  made  they 
sold  two  rigs  and  four  horses  and  took  the 
other  equipment  away  "on  the  strength  of 
the  agreement  that  we  made  with  the  defend- 
ants." He  did  not  say  that  the  defendants 
were  Informed  at  the  time  of  making  the 
agreement  that  they  Intended  to  do  this,  or 
that  they,  at  that  time,  had  such  intention, 
or  that  J.  C.  Long  would  not  have  gone  away 
for  the  sake  of  his  wife's  health,  even  if 
they  had  not  made  the  agreement  There  Is 
therefore  nothing  upon  which  the  supposed 
estoppel  can  rest. 

Section  1973  of  the  Code  of  Civil  Proce- 
dure provides  that  evidence  of  a  contract 
which,  by  Its  terms,  is  not  to  be  performed 
within  a  year  from  the  making  thereof  can- 
not be  received  without  the  writing  or  sec- 
ondary evidence  of  its  contents,  and  that 
such  contract  must  be  in  writing  to  be  valid. 
The  defendants  objected  to  the  evidence  of 
this  agreement,  on  the  ground  that  It  was 
incompetent  evidence  of  such  an  agreemoit. 
The  objection  was  well  taken,  and  It  should 
have  been  sustained.  We  do  not  deem  it 
necessary  to  discuss  or  consider  the  other 
points  suggested  by  the  appellants. 

The  Judgment  is  reversed. 

We  concur:  ANGEa^LOTTI,  J.;  LORIGAN, 
J.;    HENSHAW,  J.;    MELVIN,  J. 


(Ut  Cal.  406) 

In  re  KEA-nNG'S  ESTATE.     (L.  A.  2,822.) 

(Supreme  Court  of  California.    March  2.5, 
1912.) 

1.  New  Tbial  {|  79*)— Gbounds— "Against 
Law." 

Where  there  has  been  no  error  in  deter- 
mining or  affecting  any  issue  of  fact,  there  is 
no  ground  for  new  trial;  the  grounds  specified 
in  Code  Civ.  Proc.  f  657,  all  referring  to  such 
errors,  even  the  ground  M>ecified  that  the  de- 
cision is  "against  law"  referring  to  a  situation 
furnishing  a  reason  for  re-examining  an  issue 
of  fact 

[Ed.  Note. — For  other  cases,  gee  New  Trial, 
Cent  Dig.  i  165%;   Dec.  Dig.  i  79.*] 

2.  New   Tkial    (|  79»)— Grounds— Decision 
"Against  Law." 

A  decision  ia  not  against  law,  within  Code 
Civ.  Proc.  i  657,  permitting  a  new  trial  on 
that  ground,  when  the  only  fault  in  the  find- 
inga  is  that  they  do  not  support  the  legal  con- 
clusions drawn  from  them  and  the'  judgment 
based  thereon. 

[EM.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  |  165%:   Dec.  Dig.  i  79.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  260.] 

3.  New  Tbiai,   (|  79*)- Appeal  and  Bbbob 
(i  867*)— Scope  or  Inquibt. 

No  question  of  the  8u£Sciency  of  findings 
to  support  either  conclusions  of  law  or  the 
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Judgment  can  be  considered  on  motion  for  a 
new  trial  or  appeal  from  an  order  denying  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  165%;  Dec.  Dig.  i  79;*  Appeal 
and  Error,  Dec.  Dig.  {  867.*} 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  T.  L.  Lewis,  Judge. 

Accounting  by  the  executors  of  Fanny  Iie- 
titla  Keating,  deceased.  From  an  order  de- 
nying a  new  trial,  the  executors  appeal.  Af- 
firmed. 

M.  A.  Luce  and  Luce,  Sloane  &  Luce,  for 
appellants.  Haines  &  Haines,  Doolittle  & 
Morrison,  and  Jerauld  Ingle,  for  respondents. 

PER  CURIAM.  After  decision  In  depart- 
ment, a  rehearing  by  the  court  in  bank  was 
ordered,  and  upoa  further  consideration  of 
the  case  the  opinion  in  department  written 
by  Mr.  Justice  ANGELLOTTI  Is  adopted  as 
the  opinion  of  the  court  The  decision  Is  as 
follows: 

"The  deceased,  Fanny  Letitia  Keating,  was, 
at  the  time  of  her  death,  a  resident  of  the 
county  of  San  Diego  in  this  state.  She  died 
testate,  leaving  a  large  estate.  Her  property 
was  located  in  this  state  and  in  the  states 
of  Missouri  and  Kansas.  The  California 
property  aggregated  in  value  over  $200,000. 
The  Missouri  property,  except  for  the  rents 
hereinafter  referred  to,  consisted  entirely  of 
real  estate,  having  an  estimated  value  of 
$175,000,  and  the  Kansas  property  of  real 
estate  having  an  estimated  value  of  $21,300. 
At  the  time  of  the  settlement  of  the  accounts 
of  the  executors,  there  was  on  deposit  in 
bank  in  Kansas  City,  Mo.,  to  ttie  credit  of 
the  trustees  under  her  will,  $8,000,  rents 
collected  on  such  real  property,  and  the  evi- 
dence was  sufficient  to  support  a  conclusion 
that  a  very  small  portion  of  tliis  amount 
bad  been  collected  by  the  agent  of  deceased 
prior  to  her  death.  The  will  provided  for  the 
disposition  of  certain  specific  personal  prop- 
erty, the  payment  of  a  number  of  legacies, 
etc.  (some  of  the  legacies  being  charitable), 
the  setting  apart  of  $50,000  lu  trust,  the  in- 
come of  Which  was  to  be  paid  to  two  sis- 
ters, and  which  $60,000,  upon  the  death  of 
the  survivor  of  said  Bisters,  was  to  form  a 
part  of  the  residue  devoted  to  the  trust 
hereinafter  mentioned,  and  gave  to  the 
three  trustees  designated  therein,  being  the 
same  tiiree  persons  who  were  appointed 
executors,    all    the    rest    and    residue    of 

'  her  estate,  to  administer  the  same  as  a  medi- 
cal relief  fund  for  the  sick  poor.  By  a  codi- 
cil, she  changed  the  amount  to  be  set  apart 
for  her  sifters  from  $50,000  to  $80,000,  and 
made  some  minor  changes  in  regard  to  the 

•  trust  for  the  sick  poor,  which  it  is  not  nec- 
essary to  note  here.  The  wUl  and  codicil 
were  admitted  to  probate  as  the  last  will  of 
decedent  in  the  superior  court  of  San  Diego 
county.  The  executors  caused  duly  authen- 
ticated and   exemplified   copies  of  the  will 


and  probate  to  be  recorded  In  tbe  proper 

counties  in  Missouri  and  Kansas;  but  letters 
testamentary  have  never  been  taken  oat  or 
proceedings  in  administration  had  in  either 
of  said  states.  The  executors  proceeded  witb 
tbe  administration  of  the  California  assets. 
In  that  administration  all  of  the  California 
property  was  reduced  to  money.  From  this 
money,  all  of  the  debts,  charges,  and  expens- 
es of  admlnlatration  have  been  paid,  and  also 
all  legacies  and  dispositions  for  purposes 
other  than  the  trust  for  tbe  sick  poor,  except 
the  disposition  for  the  benefit  of  the  sisters. 
After  payment  from  the  California  assets 
of  the  debts,  charges,  and  expenses  of  ad- 
ministration and  legacies,  there  remained 
$37,624.80  of  said  assets  for  distribution  as 
residue.  No  part  of  the  Missouri  or  Kansas 
property  has  been  sold  or  converted  into 
money.  Tbe  devises  and  bequests  for  diari- 
table  uses  collectively  exceeded  one-tMrd  of 
tbe  'entire  estate  of  deceased  by  a  very  large 
amount  No  limitation  of  the  amount  which 
may  be  given  for  charitable  uses  is  made  by 
the  law  of  either  Missouri  or  Kansas.  The 
executors  sought  in  the  superior  court  a  set- 
tlement of  their  final  acoounts  and  a  distribu- 
tion of  the  residue  of  the  California  assetsL 
Certain  heirs  of  deceased  appeared  and  claim- 
ed that  the  executors  should  be  compelled  to 
sell  tbe  Missouri  and  Kansas  property,  and 
account  to  the  California  court  therefor,  and 
that  the  proceeds  of  such  sales  and  tbe  in- 
come from  such  property  prior  to  tbe  sales 
should  be  distributed  by  the  California  court 
in  such  a  manner  that  said  heirs  should  re- 
ceive, to  the  exclusion  of  the  residuary  dev- 
isees and  legatees,  the  trustees  of  the  trust 
for  the  sick  poor,  ail  of  tbe  same  exceeding 
such  amount  as  would  leave  disposed  of  for 
charitable  uses  one-third  of  tbe  entire  estate 
of  decedent  Section  1313,  Civ.  Code.  The 
superior  court  distributed  the  $37,624.80  of 
California  assets  remaining  for  distribution, 
giving  $23,833.07  thereof  to  said  heirs  as  prop- 
erty 'not  validly  disposed  of  by  said  will,' 
and  the  remaining  $13,791.73  to  the  trustees 
of  the  trust  for  the  sick  poor.  No  one  com- 
plains here  of  this  disposition.  Tbe  court 
sustaining  the  contention  of  tbe  heirs,  went 
further,  and  ordered:  (1)  An  accounting  by 
the  executors  as  to  ail  income  of  the  Missouri 
and  Kansas  property  which  had  come  under 
their  control,  whether  accruing  before  or  aft- 
er the  death  of  decedent;  (2)  an  accounting 
by  them  each  six  monttis  of  all  rents  and 
profits  hereafter  accruing;  (3)  the  sale  by 
said  executors,  as  soon  as  the  same  can  ad- 
vantageously be  made,  of  the  Missouri  and 
Kansas  realty;  (4)  the  setting  apart  of  $80.- 
000  of  tbe  proceeds  of  such  sales  for  the 
benefit  of  the  surviving  sister  and  the  pay-, 
ment  of  the  income  thereof  to  her  as  long  as 
she  shall  live.  It  was  further  ordered  tliat 
jurisdiction  of  the  estate  be  retained  for  the 
purpose  of  making  all  such  further  orders. 
Judgments,  and  decrees  as  may  be  necessary 
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to  the  complete  settlement  of  lite  estate  and 
final  distribution  thereof.  It  is  of  these  mat- 
ters that  the  executors  complain  on  this  ap- 
peal. 

"The  main  contention  of  tbe  heirs  on  the 
merits  Is:  First,  that  the  provisions  of  the 
will  are  such  as  to  show  that  the  deceased 
intended  to  dispose  of  her  residuary  estate 
as  personalty,  and  the  effect  of  that  Inten- 
tion was  to  work  an  equitable  conversion 
from  realty  to  personalty  of  the  Missouri 
and  Kansas  property,  thus  making  the  same 
subject  to  administration  and  distribution  as 
personal  property  in  and  according  to  the  law 
of  this  state;  and,  second,  that.  If  the  first 
claim  "be  not  good,  the  executors  may  be 
compelled  by  the  California  court  to  reim- 
burse the  California  estate  by  paying  thereto 
such  proportion  of  the  debts,  charges,  and 
expenses  of  administration  and  legacies  paid 
from  the  California  assets  as  should,  in  Jus- 
tice, have  been  paid  from  the  Missouri  and 
Kansas  property. 

"RealizUig  fully  the  Importance  of  these 
questions,  and  the  strength  of  the  argument 
made  by  learned  counsel  for  appellants 
against  the  views  adopted  by  the  superior 
court,  we  nevertheless  are  forced  to  the  con- 
clusion that  the  contention  of  respondents  to 
the  effect  that  appellants  can  be  given  no 
relief  on  this  appeal  must  be  sustained. 

"There  is  no  appeal  from  the  decree  or  or- 
der made  on  settlement  of  accounts  and  pe- 
tition for  distribution;  in  other  words,  there 
is  no  appeal  from  the  Judgment.  The  only 
appeal  is  one  by  the  executors  from  an  order 
denying  their  motion  for  a  new  trial. 

[1]  "The  scope  of  the  inquiry  that  can  be 
made  on  motion  for  a  new  trial  is  thorough- 
ly established  by  our  decisions.  'A  new  trial 
is  a  re-examlnation  of  an  issue  of  fact  in  the 
same  court  after  a  trial  and  decision  by  a 
Jury,  court  or  referee.'  Section  656,  Code 
Civ.  Proc  Where  there  has  been  no  error  in 
determining  any  issue  of  fact  or  affecting  the 
determination  of  any  question  of  fact,  there 
Is  no  ground  for  a  new  trial,  and  the  grounds 
specified  in  section  657,  Code  of  Civil  Proce- 
dure, as  grounds  for  a  new  trial,  all  refer  to 
such  errors,  for  It  is  established  that  the 
specified  ground  of  the  decision  being  'against 
law'  refers  to  a  situation  furnishing  a  reason 
'for  a  re-examinatlon  of  an  issue  of  fact' 
Kaiser  v.  Dalto,  140  Cal.  169,  73  Pac.  829. 

[2]  "A  decision  Is  not  'against  law,'  with- 
in the  meaning  of  section  657,  Code  of  Civil 
Procedure,  when  the  only  fault  in  the  find- 
ings is  that;  they  do  not  support  the  legal 
conclusions  drawn  from  them  and  the  Judg- 
ment based  thereon.  Swift  v.  Occidental  M. 
Co.,  141  Cal.  165  et  seq.,  74  Pac.  700.  As 
said  by  the  court,  speaking  through  Chief 
Justice  Beatty,  in  Sharp  v.  Bowie,  142  Cal. 
467,  76  Pac.  66:  'Nothing  can  be  considered 
on  the  appeal  (appeal  from  order  denying  a 
new  trial)  that  does  not  go  to  show  that  a 
re-examinatlon  of  some  issue  of  fact  is  nec- 


essary for  the  protection  of  the  rights  of  the 
appealing  party.' 

[3J  "It  is  overwhelmingly  settled  that  no 
question  of  the  sufiiciency  of  the  findings  to 
support  either  conclusions  of  law  or  Judg- 
ment can  be  considered  on  motion  for  a  new 
trial,  or  on  appeal  from  an  order  denying  a 
new  trIaL  Swift  v.  Occidental  M.  Co.,  su- 
pra; Kaiser  v.  Dalto,  supra;  Sharp  v.  Bowie, 
supra ;  Cobom  v.  California,  etc.,  Co.,  144 
Cal.  82,  77  Pac.  771;  Great  Western,  etc.,  Co. 
V.  Chambers,  153  CaL  310,  95  Pac.  151;  Men- 
tone  Irr.  Co.  V.  Hedlands,  etc.,  Co.,  165  Cal. 
324,  100  Pac.  1082,  22  L.  B.  A.  (N.  S.)  382, 
17  Ann.  Cas.  1222. 

"An  examination  of  th^  record  on  this  ap- 
peal demonstrates  that  the  only  contention 
of  appellants  that  is  worthy  of  serious  con- 
sideration is  one  practically  to  the  effect 
that  the  findings  do  not  sustain  the  Judg- 
ment. There  was  practically  no  conflict  in 
the  evidence  as  to  any  material  fact,  and  all 
the  material  facts  are  fairly  and  fully  set 
forth  in  the  findings.  It  Is  true  that  there 
are  In  the  statement  on  motion  for  a  new 
trial  specifications  of  insufficiency  of  evi- 
dence to  sustain  certain  findings  of  fact,  but 
the  objections  thereby  made  are  not  well 
based. 

"That  portion  of  finding  4  reading  as  fol- 
lows: 'That  the  inventory  filed  by  said  ex- 
ecutors in  the  matter  of  said  estate  on  De- 
cember 4,  1906,  *  *  *  is  not  a  full  or 
complete  Inventory  of  said  estate' — is  so  at- 
tacked, but  the  remainder  of  the  finding  as 
made  states  clearly  that  such  inventory  in- 
cluded all  such  property  as  was  actually  in 
the  state  of  California,  and  that  the  only 
property  omitted  therefrom  was  the  real 
property  located  in  the  states  of  Missouri  and 
Kansas,  and  the  rentals  of  said  real  prop- 
erty. The  finding,  as  a  whole,  Is  in  entire 
accord  with  the  admitted  facts,  except  pos- 
sibly as  to  a  small  portion  of  the  rentals, 
and,  even  as  to  that,  was  sufficiently  sup- 
ported by  the  evidence. 

"Finding  7  Is  also  attacked  on  the  same 
ground.  This  finding  declares  that  the  resid- 
uary estate  of  decedent  consists  of  the  resi- 
due of  the  CaUfomia  assets,  and  also  of  the 
real  property  situate  in  the  states  of  Mis- 
souri and  Kansas  (describing  it),  and  the 
rents  collected  therefrom.  The  specification 
states  that  this  conclusion  is  not  sustained 
by  the  evidence  for  the  reason  that  it  ap- 
pears from  the  evidence  that  all  of  said 
property  in  said  finding  described  is  real 
estate  and  the  rents  and  profits  accruing 
therefrom  since  the  death  of  said  decedent, 
and  Is  no  part  of  the  assets  of  said  Califor- 
nia estate,  and  is  not  subject  to  the  Jurisdic- 
tion of  the  courts  of  California.'  Except  as 
to  the  matter  of  tbe  rents  and  profits,  which 
we  referred  to  !n  discussing  finding  4,  all  of 
these  facts  are  clearly  shown  by  this  and 
other  findings,  if  appellant's  claim  that  the 
will,  which  is  also  set  forth  in  tbe  findings, 
did  not  effect  an  equitable  conversion  of  the 
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foreign  realty  Into  personalty,  l)e  correct 
Tbe  finding  that  this  property  constitutes  a 
portion  of  tbe  residue  of  the  estate  In  Cali- 
fornia is  clearly  a  mere  conclusion  of  the 
trial  court  based  solely  on  the  language  of 
tbe  will,  and  the  theory  that  such  will  ef- 
fected tbe  equitable  conversion  of  the  realty 
into  personalty,  a  theory  maintained  in  the 
first  formal  conclusion  of  law.  Tbe  record 
presents  no  warrant  for  the  re-examination 
of  any  issue  of  fact  In  regard  to  this  matter. 
What  appellants  are  really  complaining  of  Is 
the  conclusion  of  law  drawn  by  the  trial 
court  from  the  facts  found.  It  is  also  stated 
In  this  specification  that  tbe  finding  is  not 
sustained  for  tbe  jeason  that  the  evidence 
shows  that  the  heirs  had  conveyed  all  their 
Interest  In  tbe  Missouri  and  Kansas  property 
to  the  trustees  under  the  will  of  deceased. 
Assuming  that  the  evidence  so  shows,  the 
property  would  not  for  that  reason  cease  to 
be  a  portion  of  the  residue  of  tbe  estate. 

"Finding  10,  attacked  for  insufllclency  of 
evidence  to  support  it,  is  to  the  effect  that 
the  executors  obtained  the  quitclaim  deeds 
Just  referred  to  upon  the  representation  that 
such  deeds  would  facilitate  the  conversion  of 
tbe  realty  into  personalty  and  tbe  settlement 
of  the  estate.  If  this  finding  is  at  all  ma- 
terial, it  Is  amply  sustained  by  the  lan- 
guage of  the  document  executed  by  the  trus- 
tees within  a  few  days  after  tbe  execution 
of  the  deeds. 

"Findings  11  and  12,  also  attacked  for  In- 
sufficiency of  evidence  to  support  them,  are 
entirely  in  accord  with  the  evidence.  The 
executors  and  trustees  have  not  set  apart 
or  Invested  'the  sum  of  eighty  thousand 
($80,000)  dollars  or  any  part  thereof  as  a 
fund'  to  pay  the  Income  thereof  to  the  sur- 
viving sister,  and  they  do  bold  the  Missouri 
and  Kansas  real  estate  subject  to  a  direc- 
tion to  set  aside  and  Invest  said  fund  of 
$80,000  for  such  purpose.  The  fact  that 
they,  with  tbe  written  consent  of  such  sis- 
ter, have  elected  to  set  apart  until  the  sale 
thereof  certain  of  the  Missouri  real  property 
from  the  income  of  which  her  payments  shall 
be  made.  In  no  way  affects  the  correctness 
of  tbe  findings  assailed. 

"Finding  16,  so  far  as  we  can  see,  is  not 
opposed  to  appellants'  theory  of  what  the 
evidence  shows. 

"The  foregoing  are  tbe  only  findings  at- 
tacked. The  decision  is  not  'against  law' 
within  the  meaning  of  section  657,  Code  of 
Civil  Procedure  (Swift  v.  Occidental  M.  Co., 
suprn),  and  no  claim  is  made  that  the  trial 
court  erred  In  the  matter  of  the  admission  or 
exclusion  of  evidence. 

"These  are  the  only  grounds  specified  In 
support  of  the  motion  for  a  new  trial. 

"It  Is  manifest,  as  said  before,  that  appel- 
lants' real  objection  is  that  the  lower  court 
drew  erroneous  conclusions  from  the  facts 
found  and  made  its  judgment  accordingly. 
They  make  no  answer  to  respondents'  claim 


that  such  objections  cannot  be  considered  on 
motion  for  a  new  trial,  and  we  do  not  see 
how,  in  view  of  the  authorities,  any  suflScient 
answer  can  be  made. 

"The  order  denying  a  new  trial  is  af- 
firmed." 

(162    Cal.    444> 

RUNG  ▼.  WILLIAMS.     (L.  A.  2,762.) 

(Supreme  Court  of  California.    March  29, 
1912.) 

1.  Appkai.  and  Ebbob   (I  1002*)— Revdbw — 

VeBDICT— COWBXICTINO  BviDERCE. 

The  Supreme  Court  cannot  disturb  a  ver- 
dict where  the  evidence  is  conflicting. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3935-3037;  Dec.  Dig.  | 
1002.*] 

2.  Evidence  (|  151*)— Aduissibilitt— Mai.- 

ICE— Motive. 

In  an  action  for  malicious  prosecution, 
malice  in  fact  being  the  gist  of  the  action,  de- 
fendant was  not  limited  to  proof  of  acts,  con- 
duct, and  surrounding  circumstances  to  show 
absence  of  malice,  but  could  state  what  his  mo- 
tive was  for  instituting  the  criminal  prosecu- 
tion, and  to  answer  the  direct  qpiestion  wheth- 
er in  doing  so  he  was  actuated  by  malice,  or  by 
an  honest  belief  that  plaintiff  was  guilty  of  the 
offense  charged. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  440;   Dec.  Dig.  {  151.*] 

3.  Malicious  PBOSECtrnoN   (8  66*)   —  Ele- 
ments—Bubden  OP  Proof. 

The  two  essential  elements  necessary  to 
establish  an  action  for  malicious  prosecution 
are  want  of  probable  cause  and  malice^  tbe 
burden  of  proving  both  of  which  is  on  plamtiff. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  H  112-116;  Dec.  Dig. 
{56.*] 

4.  Malioiocs  Pbosecvtion  ({  32*)— Mauce. 

The  existence  of  malice  in  an  action  for 
malicious  prosecution  may  be  inferred  from 
want  of  probable  cause,  or  from  acts  or  dec- 
larations of  the  defendant  indicating  ill  will  or 
malicious  motive  In  the  prosecutioB.  Tbe  want 
of  probable  cause  does  not  raise  a  legal  pre- 
sumption of  malice,  though  the  jury  may,  if 
they  find  there  was  no  probable  cause  for  tbe 
prosecution,  infer  malice  therefrom. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  fg  67,  68;  Dec  Dig.  { 
32.*] 

5.  Malicious  Pbosecction  (|  20*)  —  "Pbob- 
ablb  Cause." 

Probable  cause  for  a  criminal  prosecution 
Is  in  effect  the  concurrence  of  the  belief  of 
guilt  with  the  existence  of  facts  and  circum- 
stances reasonably  warranting  tbe  belief. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |8  26-28;  Dec  Dig.  ! 
20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5618-5627;   vol.  8,  p.  7765.1 

6.  Malicious  Pbobecution   ({{  60,  59*)  — 
Pbobable  Cause- Evidence. 

In  an  action  for  malicious  prosecution, 
questions  asked  of  the  district  attorney  as  to 
whether  the  facta  stated  to  him  by  defendant  ■ 
were  the  same  as  those  developed  on  plaintUTs 
preliminary  examination,  whether  the  constmc- 
tion  placed  on  the  law  by  the  magistrate  in 
discharging  plaintiff  was  a  construction  which 
be  put  on  the  law  when  he  advised  defendant 
to  make  the  criminal  complaint,  and  whether  in 
his  interviews  with  defendant  the  latter  mani- 
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fested  a  maUciobs  and  liosme  diapositioii  to- 
ward plaintiff,  were  improper. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution.  Cent  Dig.  ft  138-145,  125-13T; 
Dec.  Dig.  II  60,  59.*] 

7.  Maliciods  Pkosecdtion    (|   72*)  —  Pbob- 

ABLB  CAtrSE— INSTBUCTIONS. 

In  an  action  for  malicious  prosecution,  the 
court  should  instruct  the  jury  that,  if  they  find 
the  facts  in  a  certain  way,  there  was  no  prob- 
able cause,  and  their  verdict  should  be  for 
plaintitF,  but,  if  they  found  them  in  another 
way,  there  was  probable  cadae,  and  the  verdict 
should  be  for  defendant 

[Ed.-  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  {{  168-173;  Dec.  Dig. 
I  72.*] 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  T.  L.  Lewis, 
Judge. 

Action  by  A.  B.  Runo  against  A.  O.  Wil- 
liams. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Riley  &  Hubbell,  for  appellant  Wright, 
Scboonover  &  Wlnnek  and  E.  D.  McKee,  for 
respondent. 

LORIOAN,  J.  This  action  was  brought  to 
recover  damages  for  malicious  prosecution. 

Plaintiff,  a  building  contractor,  and  de- 
fendant, about  April  1,  1909,  made  a  verbal 
contract  tinder  which  the  former  was  to  fur- 
nish the  labor  and  material  and  build  for 
the  latter  three  bouses  and  barns,  referred 
to  In  the  testimony  as  Jobs  9,  12,  14.  The 
contract  price  for  each  job — ^whether  |1,275 
or  an  excess  thereof — Is  In  dispute  between 
the  parties,  but -for  present  purposes  this  Is 
Immaterial.  On  July  11,  1909,  the  building 
of  one  of  the  bouses  and  bams — ^job  9 — had 
been  finished  by  plaintiff  and  accepted  by 
defendant,  and  the  other  two  were  well  on 
towards  completion.  On  the  day  last  refer- 
red to  a  dispute  arose  between  plaintiff  and 
defendant,  brought  about  by  the  latter  with 
reference,  among  other  matters,  to  the  con- 
tract price  for  constructing  the  houses,  in 
the  course  of  which  he  charged  plaintiff  with 
having  "got"  him  for  $1,600  with  reference 
to  the  contracts,  though  In  what  respect  was 
not  particularly  mentionec.  Prior  to  this 
the  relations  of  the  parties  had  been  quite 
friendly. 

On  July  14,  1909,  defendant  swore  to  a 
complaint  before  a  Justice  of  the  peace  charg- 
ing plaintiff  with  embezzlement  under  sec- 
tion 506  of  the  Penal  Code,  which  provides 
that  "any  contractor  who  appropriates  money 
paid  to  him  for  any  use  or  purpose  other 
than  for  that  which  he  received  it  is  guilty  of 
embezzlement"  The  complaint  set  forth 
that  plaintiff  and  defendant  entered  into  a 
contract  to  furnish  labor  and  materials  to 
build  and  construct  the  house  heretofore 
referred  to  as  having  been  completed  (Job 
9)  for  the  price  of  $1,275;  that  defendant 
paid  to  plaintiff  between  the  6th  of  April  and 
the  22d  of  June,  1909,  the  sum  of  $1,200  for 
the  use  and  purpose  of  paying  a  specified 


lumber  company  $620.75  for  lumber  used  In 
the  construction  of  said  house,  and  for  the 
use  and  purpose  of  paying  a  specified  hard- 
ware company  $165.75  for  hardware  and 
plumbing  used  and  employed  in  said  bouse, 
and  to  pay  for  other  charges  for  labor  and 
material  which  had  been  furnished  defend- 
ant and  used  In  the  construction  thereof; 
that  plaintiff  paid  to  the  lumber  company 
only  $300.76  of  said  $620.75,  leaving  a  bal- 
ance of  $320  due  and  unpaid;  that  plaintiff 
did  not  pay  to  the  hardware  company  the 
said  $165.75  for  the  plumbing  and  materials 
so  furnished  and  used  In  the  construction  of 
said  house,  but  that  said  bill  is  wholly  un- 
paid; and  that  on  June  1,  1909,  the  plaintiff 
feloniously  and  fraudulently  appropriated  to 
his  own  use  the  sum  of  $485.75  paid  to  him 
for  the  purpose  of  paying  the  bills  of  said 
lumber  company  and  hardware  comiiany, 
and  did  thereby  feloniously  embezzle  the 
same.  On  this  criminal  charge  plaintiff  was 
arrested  and  confined  in  the  county  Jail  for 
almost  six  days  when  he  gave  bail.  A  pre- 
liminary examination  was  had  covering  sev- 
eral days,  and  on  July  30,  1909,  the  plaintiff 
was  discharged  by  the  magistrate  on  the 
ground  Indorsed  on  the  complaint  that  no 
sufficient  cause  appeared  to  believe  the  plain- 
tiff guilty  of  the  offense  charged  in  the  com- 
plaint. 

Plaintiff  then  brought  this  action,  averring 
that  the  criminal  charge  against  him  and 
his  arrest  and  prosecution  thereunder  were 
made  by  defendant  and  done  maliciously  and 
without  probable  cause,  averred  damages  In 
the  sum  of  $25,300  sustained  through  his 
Imprisonment  for  nearly  six  dqys,  the  al- 
leged destruction  of  his  business  as  a  con- 
tractor, the  great  grief,  pain,  and  humilia- 
tion suffered  through  the  malicious  acts  of 
defendant  and  the  payment  of  $300  to  coun- 
sel represeDttn*;  him  at  the  preliminary  hear- 
ing before  the  magistrate  on  the  charge  of 
embezzlement 

Defendant  in  his  answer  admitted  the 
making  of  the  criminal  charge,  and  the  ar- 
rest, imprisonment  and  prosecution  of  the 
plaintiff,  but  denied  that  the  same  was  done 
maliciously  and  without  probable  cause;  and 
averred  affirmatively  that  the  same  was  done 
with  probable  cause  and  without  malice, 
and  in  an  honest  belief  on  the  part  of  de- 
fendant that  the  plaintiff  had  in  fact  com- 
mitted the  offense  charged  against  him,  and 
denied  that  plaintiff  bad  sustained  damage, 

On  the  trial  the  evidence  with  respect  to 
the  issue  of  want  of  probable  cause  in  making 
the  criminal  charge  was  mainly  that  of  the 
respective  parties  to  the  action.  Plaintiff 
testified  that  the  only  contract  between  him- 
self and  defendant  was  that  the  houses  were 
to  be  built  for  $1,375  each,  with  added  charg- 
es for  extras;  that  defendant  was  to  deposit 
to  his  credit  in  the  local  bank  such  moneys 
on  the  contract  as  plaintiff  required  as  the 
work    progressed,    and    when    he    requested 
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them;  that  no  payments  were  made  to  plain- 
tiff persoaally,  but  that  checkB  were  sent  by 
defendant  to  the  bank  and  the  amounts,  by 
arrangement  between  them,  deposited  to  the 
credit  of  plaintiff  and  drawn  against  by  him; 
that  plaintiff  never  saw  the  cbeclcs  sent  to 
the  bank  by  defendant;  that  the  amounts 
claimed  by  defendant  to  have  been  embez- 
zled by  plaintiff  were  not  paid  by  the  de- 
fendant to  the  plaintiff  for  the  purpose  of 
paying  limiber  company  or  hardware  com- 
pany bills  as  charged  in  the  criminal  com- 
plaint, or  for  any  specific  purpose,  but  were 
paid  Into  the  bank  on  various  dates  and  in 
different  amounts  on  the  several  Jobs  of 
builClng  that  the  plaintiff  was  doing  for  de- 
fendant under  these  building  contracts,  to 
b«  applied  In  meeting  and  discharging  the 
indebtedness  of  the  defendant  to  plaintiff 
and  that  at  the  time  the  criminal  complaint 
was  filed  against  him  the  defendant  still 
owed  him  a  balance  of  $925  on  the  house 
(Job  9)  referred  to  in  the  criminal  complaint 
and  to  which  the  lumber  bill  and  hardware 
bill  related. 

The  defendant  as  a  witness  admitted  that 
the  payments  to  the  plaintiff  were  made,  not 
to  him  personally,  but  by  sending  checks  to 
the  bank  as  plaintiff  requested  money,  but 
testified  that  said  checks  as  agreed  between 
them  were  deposited  to  the  credit  of  plain- 
tiff on  the  particular  Jobs  marked  on  each 
check;  that,  aside  from  checks  for  the  other 
Jobs,  he  deposited  on  May  6,  1909,  to  the 
credit  pt  plaintiff  on  Job  9  a  check  for  $500, 
and  oa  June  22,  1939,  a  check  for  $200;  that 
the  money  represented  by  these  checks  and  a 
prior  check  for  $500  were  deposited  to  the 
credit  of  plaintiff  on  Job  9  and  on  plain- 
tiff's demand  for  money  to  pay  the  lumber 
bill  and  hardware  bill  and  other  items  as- 
serted in  the  criminal  complaint  pertaining 
to  that  Job,  and  for  that  express  purpose; 
and  that  plaintiff  did  not  use  the  money  so 
paid  and  deposited  to  his  credit  to  pay  the 
hardware  bill  at  all  and  made  bat  a  partial 
payment,  as  stated  in  the  criminal  complaint 
on  the  lumber  bill.  He  testified,  further,  that, 
before  making  the  criminal  complaint,  he 
had  called  on  the  district  attorney  of  San 
Diego  county,  and  stated  to  him  the  facts  as 
they  are  set  forth  in  the  criminal  complaint 
and  was  advised  by  the  district  attorney  that 
upon  those  facts  the  plaintiff  was  guilty  of 
embezzlement,  and  advised  his  arrest;  that 
the  district  attorney  prepared  the  criminal 
complaint  and  defendant  swore  to  it 

On  cross-examination  defendant  admitted 
that  he  had  not  told  the  district  attorney 
that  he  had  made  these  payments  to  the 
plaintiff  by  £eposlting  them  to  his  credit  in 
the  bank,  or  that  daring  the  dispute  between 
them  a  few  days  prior  to  making  the  com- 
plaint the  plaintiff  had  offered  to  submit  any 
grievances  asserted  by  defendant  and  all 
differences  between  tliem  to  arbitration  by 
disinterested  persons.  In  this  same  connec- 
tion it  is  claimed  that  by  the  testimony  of 


the  defendant  himself  and  as  otherwise  ap- 
pearing, the  defendant  did  not  make  a  full 
and  fair  disclosure  of  the  facts  to  the  dis- 
trict attorney  as  he  knew  them  to  exist  when 
he  consulted  him  as  to  the  prosecution  of 
the  plaintiff. 

The  district  attorney  testified  that  upon 
the  facts  stated  to  him  by  the  defendant  he 
advised  defendant  that  plaintiff  was  guilty 
of  felony  embezzlement  and  drew  the  crimi- 
nal complaint  sworn  to' by  defendant;  that, 
after  the  discharge  of  plaintiff  on  the  pre- 
liminary examination  he  advised  the  de- 
fendant to  bring  the  matter  to  the  attention 
of  the  grand  Jury  when  it  convened;  that  he 
notified  the  defendant  after  the  grani  Jury 
met  and  appeared  with  defendant  before  that 
body,  but  nothing  appears  to  have  resulted 
therefrom. 

Aside  from  the  altercation,  in  detailing 
which  plaintiff  stated  that  defendant  threat- 
ened physical  violence  and  attempted  to  car- 
ry it  into  execution  on  July  11,  1909,  the 
plaintiff  offered  testimony  to  show  that  de- 
fendant had,  after  the  discharge  of  the  plain- 
tiff on  the  preliminary  hearing,  stated  to  a 
person  for  whom  plaintiff  had  built  a  house 
that  a  lien  had  been  placed  on  it,  when,  la 
fact,  it  had  udt.  About  a  week  or  two  after 
the  preliminary  examination  a  lumber  dealer 
who  had  supplied  materials  for  one  of  the 
houses  called  on  defendant  for  paym^it  of 
a  bill  for  lumber  supplied  to  plaintiff.  He 
testified  that  the  correctness  of  his  bill  com- 
ing up  in  the  discussion,  and,  the  plaintiff 
being  referred  to,  the  defendant  made  cer- 
tain statements  from  which  the  witness  in- 
ferred that  defendant  did  not  think  plain- 
tiff honest;  that  "he  thought  Runo  ought  to 
be  behind  the  bars  and  that  he  would  get 
him  there  yet."  This  testimony  was  intro- 
duced by  plaintiff  to  show  express  malice  on 
the  part  of  the  defendant  towards  plaintiff 
in  making  the  criminal  charge,  and  is  the 
principal,  if  not  the  only,  evidence  on  the 
issue  of  malice,  save  the  inference  thereof 
which  the  jury  would  be  warranted  In  draw- 
ing from  the  finding  of  want  of  probable 
cause,  in  making  the  criminal  complaint. 
Defendant  did  not  testify  respecting  the 
statements  attributed  to  him,  but  denied  any 
attempt  to  inflict  violence  upon  plaintiff  dur- 
ing their  dispute. 

There  was  other  evidence  in  the  case,  but 
what  we  have  recited  is  sufficient  for  the 
consideration  of  the  principal  points  involved 
in  this  appeal. 

As  to  the  rule  for  assessing  damages,  the 
Jury  were  Instructed  that,  if  their  verdict 
should  be  for  plaintiff,  they  might  aasess  not 
only  actual  damages,  but  also  exemplary 
damages  which  are  administered  at  law  by 
way  of  example. 

The  Jury  returned  a  general  yerdict  In 
favor  of  plaintiff  for  $5,000.  Defendant 
moved  for  a  new  trial,  and  the  court  ordered 
that,  unless  plaintiff  remitted  one-half  of 
the  Judgment   and   all   accumulated    inter- 
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cBt,  the  motion  would  be  granted.  Plain- 
tiff filed  the  required  remission,  and  the  mo- 
tion for  a  new  trial  was  thereupon  denied. 
Defendant  appeals  from  the  Judgment  and 
the  order  denying  his  motion  for  a  new  trial. 

[1]  It  Is  claimed  by  appellant  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict. 
We  do  not  pursue  this  matter.  It  is  sufficient 
to  say  that  the  evidence  here  was,  as  it  is 
usually  in  contested  cases,  in  conflict  on  all 
material  issues,  and,  that  being  the  situa- 
tion, this  court  has  no  Jurisdiction  to  dis- 
turb the  verdict. 

The  principal  complaint  of  appellant  is  as 
to  certain  rulings  of  the  court  on  the  admis- 
sion of  testimony  and  respecting  instructions 
to  the  Jury. 

[2]  When  the  defendant  was  on  the  stand 
after  testifying  as  to  the  facts  and  circum- 
stances upon  which  he  claimed  the  criminal 
charge  made  by  him  against  the  plaintlfl 
was  based,  he  was  asked  by  bis  counsel: 
"What  was  your  motive  and  reason  for  in- 
stituting the  criminal  prosecution  against 
Mr.  Buno?"  Further:  "Whether  In  institut- 
ing the  criminal  prosecution  you  were  ac- 
tuated by  malice,  hatred,  or  ill  feeling,  or 
whether  you  were  actuated  by  an  honest  be- 
lief that  he  was  guilty  of  the  offense  that 
you  charged  against  liim?"  Still  further, 
whether,  "when  you  institated  the  criminal 
prosecution,  you  honestly  believed  In  good 
faith  that  he  was  guilty  of  the  offense  as 
charged  against  him?"  Objections  to  these 
questions  on  the  ground  that  they  caUed  for 
the  opinion  and  conclusion  of  the  witness 
and  were  incompetent,  Irrelevant,  and  imma- 
terial were  sustained.  These  rulings  are  as- 
signed as  error,  and  we  are  satisfied  that  the 
assignment  is  well  taken. 

[3]  The  two  essential  facts  which  must 
concur  to  support  an  action  for  malicious 
prosecution  are  want  of  probable  cause  and 
malice,  and  the  burden  of  proving  both  Is 
upon  the  plaintiff. 

(4]  Malice  in  fact  is  really  the  foundation 
of  the  action,  and  is  usually  the  pivotal  point 
upon  which  the  action  turns.  It  is  always  a 
fact  directly  in  issue.  Its  existence  may  be 
inferred  by  the  Jury  from  want  of  probable 
cause  for  the  prosecution  or  from  acts  or 
declarations  of  the  defendant  expressing  or 
indicating  prejudice,  ill  will,  or  malicious 
motive  in  the  matter  of  the  prosecution.  The 
want  of  probable  cause  does  not  raise  a  le- 
gal presimiptlon  of  malice.  The  law  pre- 
sumes nothing  on  that  issue  any  more  than 
It  does  on  any  other  Issue  of  fact  in  a  civil 
action.  The  Jury  may,  however,  if  they  tad 
that  there  was  no  probable  cause  for  the 
prosecution  Infer  malice  therefrom,  although 
malice  is  not  a  necessary  inference  to  be  de- 
duced therefrom.  But.  in  wlutever  way  it 
may  be  proven,  whether  by  Inference  from 
want  of  probable  cause  or  by  acts  or  dec- 
larations of  the  defendant  manifesting  prej- 
odice  or  ill  will,  it  must  be  proven  as  a 
tect    This  being  true,  and  It  being  equally 


true  that  whatever  the  plaintiff  must  prove 
the  defendant  may  disprove,  the  latter  has 
an  unquestioned  right  to  introduce  any  com- 
petent evidence  to  show  that  he  had  probable 
cause  for  instituting  the  criminal  prosecu- 
tion, or  that,  even  if  he  did  not  have,  be  was 
not  actuated  by  malice  In  doing  so.  It  is 
to  be  noted  in  this  connection  that  in  support 
of  the  defense  of  probable  cause  It  must  ap- 
pear that  the  defendant  bad  reasonable 
grounds  to  believe,  and  that,  in  fact,  he  did 
believe  the  charge  he  made  was  well  foimd- 
ed.  It  is  not  sufficient  that  the  facts  and 
circumstances  were  such  as  would  lead  a 
reasonable  and  prudent  man  to  believe  that 
the  offense  charged  was  committed,  but  it 
must  also  appear  that  he  acted  upon  them  in 
an  honest  and  reasonable  belief  that  the 
plaintiff  was  guilty. 

[E]  Probable  cause  is,  In  effect,  the  con- 
currence of  the  belief  of  guilt  with  the  exist- 
ence of  facts  and  circumstances  reasonably 
warranting  the  belief.  Harkrader  v.  Moore, 
44  Cal.  144;  Dawson  v.  gchloss,  93  Cal.  194, 
29  Pac  31.  It  is  apparent,  therefore^  that 
a  belief  in  the  guilt  of  the  plaintiff  as  to  the 
offense  charged  was  one  of  the  relevant  and 
pertinent  facts  to  be  shown  by  the  defendant 
In  support  of  his  claim  of  probable  cause  In 
making  the  accusation.  Nor  can  it  be  claim- 
ed that,  in  addition  to  proof  of  his  honest 
belief  in  the  guilt  of  the  plaintlft.  It  is  not 
equally  pertinent  on  the  distinct  issue  of 
malice  for  the  defendant  to  show  such  belief 
and  his  reason,  motive,  and  good  faith  in 
making  the  criminal  charge. 

As  a  general  proposition,  the  right  of  a 
defendant  to  present  evidence  on  these  mat- 
ters as  bearing  on  the  Issues  of  probable 
cause  and  malice  may  not  be  disputed,  and 
the  only  question  is  must  the  state  or  con- 
dition of  mind  of  the  defendant,  respecting 
belief,  motive,  and  good  faith  be  restricted 
to  proof  of  acts  and  circumstances  accom- 
panying or  surrounding  the  accusation,  or  in 
addition  thereto,  is  the  defendant  a  compe- 
tent witness  to  testify  directly  respecting 
them.  Under  the  uniform  rule  of  the  author- 
ities he  unquestionably  is. 

The  rule  is  well  settled  in  this  state  and 
other  Jurisdictions  that,  where  the  malice. 
Intent,  or  motive  of  the  party  is  under  the 
issues  in  the  case  a  material  fact  to  be  es- 
tablished, the  testimony  of  the  party  himself 
directly  to  the  point  la  competent  evidence 
to  prove  it  Mowiy  v.  Babbe,  89  Cal.  806, 
27  Pac.  167;  Fleet  v.  Tlchenor,  156  Cal.  343, 
104  Pac.  458,  34  L.  B.  A.  (N.  S.)  323 ;  Walker 
V.  Chanslor,  153  CaL  118,  94  Pac.  606.  17 
L.  B.  A.  (N.  S.)  466,  126  Am.  St  Bep.  61; 
Barnhart  v.  Fulkerth,  93  Cal.  497,  29  Pac. 
50;  Kyle  v.  Craig,  125  Cal.  107,  57  Pac.  791. 
The  case  nearest  in  character  to  the  one 
here  where  the  rule  was  applied  is  Fleet  t. 
Tlchenor,  supra,  an  action  for  damages  for 
slander  where  it  is  said:  "The  trial  court 
sustained  objection  to  two  questions  asked 
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the  defendant  as  to  whether  or  not  she  was 
actuated  hi  anything  she  had  said  or  done 
by  any  wish  or  desire  or  any  design  or  pur- 
pose to  Injure  plaintiff.  The  questions  were 
proper,  t)oth  to  show  absence  of  actual  mal- 
ice for  the  purpose  of  avoiding  exemplary 
damages  and  under  the  defense  of  privileged 
communication,  and  the  court  erred  in  over- 
ruling them.  The  general  rule  is  well  set- 
tled that,  under  our  system,  a  witness  may 
be  examined  as  to  the  intent  with  which  he 
did  a '  certain  act,  when  that  Intent  Is  a 
material  thing  in  the  action.  A  Jury  or  trial 
Judge  is  not  bound,  of  course,  to  believe  the 
witness  when  he  says  be  did  not  have  a 
certain  intent,  but  may  find  in  the  circum- 
stances, actions  and  language  an  entirely 
different  intent,  but  the  testimony  of  the 
witness  'is  competent  and  relevant  and  not 
immaterial.' "  So  in  this  case,  as  we  have 
pointed  out,  the  direct  testimony  of  the  de- 
fendant as  to  his  belief,  motive,  and  Intent 
in  making  the  criminal  charge  was  compe- 
tent evidence  on  the  question  of  malice  in 
fact,  and  pertinent  also  to  his  defense  .of  the 
existence  of  probable  cause  for  the  prose- 
cution. 

The  general  rule  announced  is  the  one  ob- 
taiuing  in  other  Jurisdictions  and  applied  in 
numerous  cases  where  the  actions  were  as 
here,  for  malicious  prosecution  and  the  ques- 
tions put  to  the  defendants  were  practically 
identical  with  those  which  were  asked  of  the 
defendant  in  this  case.  In  thie  following 
cases  the  direct  question  put  to  the  defend- 
ant was  whether  when  he  made  the  com- 
plaint he  believed  It  to  be  true  or  believed 
plaintiff  guilty:  Spalding  v.  Lowe,  66  Mich. 
366,  23  N.  W.  46;  Garrett  v.  Mannhelmer, 
24  Minn.  193;  Sparling  v.  Conway,  75  Mo. 
510;  Turner  v.  O'Brien,  5  Neb.  542;  Mc- 
Kown  V.  Hunter,  30  N.  X.  625;  White  v. 
Tucker,  16  Ohio  St.  468.  In  the  following 
cases  the  direct  inquiry  was  made  to  de- 
fendant as  to  his  motive  in  making  the 
charge:  Fliekinger  v.  Wagner,  46  Md.  600; 
Leak  v.  Carlisle  (City  Ct.  N.  Y.)  76  N.  X. 
Supp.  382;  Schwartlng  v.  Van  Wie,  etc.,  Co., 
60  App.  Dlv.  475,  69  N.  X.  Supp.  978.  In 
others  the  direct  inquiry  put  to  the  defend- 
ant was  whether  in  making  the  charge  he 
was  actuated  by  malice  or  ill  will :  Coleman 
v.  Heurich,  2  Mackey  (D.  C.)  189;  Campbell 
V.  Baltimore  &  O.  R.  R.  Co.,  97  Md.  341,  65 
Atl.  532;  McCormack  v.  Perry,  47  Hun  (N. 
X.)  71;  Heap  v.  Parrlsh,  104  Ind.  86,  8  N. 
R  549.  In  the  case  of  Vanslckle  v.  Brovm, 
68  Mo.  627,  the  direct  question  asked  of 
defendant  was  whether  he  acted  in  good 
faith  in  making  the  charge,  and  in  Sher- 
burne, Admr.,  etc.,  v.  Rodman,  51  Wis.  479, 
■8  N.  W.  414;  the  court  was  considering 
rulings  upon  direct  questions  asked  the  de- 
fendant upon  all  of  the  above  matters  in  the 
same  manner  in  which  they  were  directed 
to  the  defendant  in  this  case.  In  all  the 
^^ases  cited  (without  quoting  from  them)  the 


right  to  make  the  direct  inquiry  on  these 
matters  was  sustained  on  appeal  or  the  cases 
were  reversed  for  refusing  to  permit  answer 
to  such  direct  Inquiries.  See,  also,  3  Elliott 
on  Evidence,  §  2479.  In  their  brief  comisel 
for  respondent  fail  to  make  any  argument 
or  to  cite  any  authority  sustaining  the  rul- 
ing of  the  trial  court  on  these  questions. 
Their  position  on  the  subject  simply  Is  that 
"the  appellant  was  permitted  to  present  ev' 
ery  fact  and  circumstance  tending  to  show 
his  motive."  The  complete  answer  to  this 
suggestion  is,  as  we  have  Just  pointed  out, 
that  the  court  erroneously  refused  to  permit 
him  to  Introduce  competent  evidence  on  this 
very  material  subject  It  is  further  suggest- 
ed that  the  trial  court  decided  on  the  motion 
for  a  new  trial  that,  in  view  of  all  the  other 
evidence,  any  statement  of  appellant  as  to 
his  motive  could  not  change  the  result  Any 
decision  to  that  effect  does  not  appear  in 
the  record,  and  would  be  of  no  consequence 
if  it  did.  The  evidence  was  competent  and 
material  to  go  before  the  jury  and  defendant 
bad  the  right  to  have  the  Jury  determine, 
as  is  their  exclusive  province,  the  credit 
weight,  and  effect  to  be  given  tO  it,  and  not 
the  court. 

[I]  It  is  further  claimed  by  appellant  that 
the  court  erred  in  refusing  to  allow  the  dis- 
trict attorney  of  San  Diego  to  answer  sev- 
eral questions.  The  latter  testified  that  he 
had  been  consulted  in  his  official  capacity 
by  the  defendant;  that  the  latter  made  a 
statement  of  the  facts  and  upon  them  he 
advised  him  that  the  plaintiff  was  guilty  of 
embezzlement;  that  he  drafted  the  com- 
plaint which  defendant  swore  to  and  prose- 
cuted the  charge  before  the  committing  mag- 
istrate. On  the  objection  of  the  plaintiff  he 
was  not  permitted  to  testify  as  to  what 
statement  of  facts  defendant  made  to  him. 
While  defendant  reserved  an  exception  to 
this  ruling,  no  point  is  made  respecting  It  on 
this  appeal.  His  complaint  is  as  to  other 
rulings  on  questions  asked  the  district  at- 
torney, namely:  Whether  the  facts  stated  to 
him  were  the  same  as  were  developed  upon 
the  preliminary  examination;  whether  any 
different  facts  material  to  the  prosecution 
developed  upon  such  examination  than  those 
which  had  been  stated  to  him;  whether  the 
construction  placed  on  the  law  by  the  magis- 
trate in  discharging  plaintiff  was  the  con- 
struction which  he  put  on  the  law  when  he 
advised  the  defendant  to  make  the  criminal 
complaint;  and  whether  in  his  interviews 
with  the  defendant  the  latter  manifested  a 
malicious  and  hostile  disposition  towards 
plaintiff.  The  court  sustained  objections  to 
all  these  questions.  We  perceive  nothing 
wrong  with  the  rulings  and  nothing  is  sug- 
gested by  counsel  for  appellant  in  their  sap- 
port  except  that  the  testimony  which  he 
sought  to  elicit  had  a  bearing  on  the  ques- 
tion of  the  good  faith  of  the  defendant 
But   none  of   it  could  possibly   have   any 
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relatioii  to  that  qneBtion  save  tbat  the  last 
Inquiry,  as  an  Inquiry,  la  addressed  to  the 
matter.  We  are  satisfied,  however,  that 
proof  on  that  subject  could  not  be  made  in 
the  manner  attempted. 

[7]  Appellant  also  complains  of  certain  In- 
structions by  the  court  because  he  asserts 
that  thereunder  the  court  left  it  to  the  Jury 
to  determine  for  themselves  whether  the 
fkcts  proved  did  or  did  not  establish  a  want 
of  probable  cause,  instead  of  embracing  In 
the  Instructions  the  facts  which  the  evidence 
in  the  case  tended  to  prove,  and  then  Instruct- 
ed the  Jury  that  "as  from  the  evidence  they 
should  find  the  facts  which,  in  the  opinion 
of  the  court,  would  or  would  not  be  sufficient 
to  show  probable  cause,  their  verdict  should 
be  for  or  against  the  defendant"  Ball  v. 
Rawles,  post.  We  will  devote  no  time  to 
this  subject  or  to  a  consideration  of  the 
claim  of  respondent  that  when  all  the  in- 
structions are  considered  it  is  apparent  that 
the  Jury  were  properly  instructed. 

The  law  is  dearly  and  definitdy  settled 
how  a  Jury  shall  be  Instructed  in  cases  of 
this  character.  Grant  v.  Moore,  29  Cal.  644 ; 
Harkrader  v.  Moore,  supra;  Eastln  v.  Bank 
of  Stockton,  66  Cal.  123,  4  Pac.  U06,  66  Am. 
Rep.  77;  Fulton  v.  Onesti,  66  Cal.  576,  6 
Pac.  491;  BaU  v.  Rawles,  93  Cal.  222,  28 
Pac.  937.  27  Am.  St  Rep.  174;  Smith  v. 
Liverpool  Ins.  Co.,  107  Cal.  433,  40  Pac.  640; 
Scrivani  v.  Dondero,  128  Cal.  81,  60  Pac. 
463.  And  as  this  case  must  go  back  for  a 
new  trial,  the  parties  and  the  court  on  a 
consideration  of  these  authorities  should 
have  no  difficulty  whatever  In  formulating 
and  giving  to  the  Jury  clear  and  definite  in- 
structions governing  their  duties  in  consider- 
ing their  verdict 

For  the  error  In  refusing  to  permit  defend- 
ant to  testify  directly  on  the  subject  of  his 
belief,  good  faith,  and  motive  in  making  the 
criminal  charge  as  bearing  on  the  Issues  of 
both  probable  cause  and  malice,  the  Judg- 
ment and  the  order  denying  a  new  trial  are 
reversed. 

We  concur:   HENSHAW,  J. ;   MELVIN,  J. 


(162  Cal.  422) 

OWENS  et  al.  v.  DCDLBT,  Mayor,  et  aL 
(L.  A.  2,737.) 

(Supreme  Court  of  California.     March  27, 
1912.) 

1.  Pleapino  (S  46*)  —  Mdnicipai,  Cohpora- 
TiONS  (S  1034*)— Desio-nation  op  Parties— 
Capacity  in  Which  Sued. 

An  error  in  the  caption  of  a  complaint 
for  an  injunction  against  municipal  officers  in 
designating  certain  defendants  as  trustees  in- 
stead of  councilmen,  under  St.  1907,  p.  1007, 
or  a  mistalie  in  tlie  precise  designation  of  otlier 
defendants,  is  immaterial,  where  ttie  complaint 
shows  with  sufficient  certainty  the  real  capacity 
in  which  they  are  made  parties;    and  an  aver- 


ment that  the  proceedings  sought  to  be  enjoin- 
ed were  had  by  the  legislative  body  of  the  city 
of  Santa  Monica,  without  averring  it  to  be  a 
municipal  corporation,  is  sufficient. 

[Ed.  Mote.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  101-103;  Dec.  Dig.  i  46  ;•  Mu- 
nicipal Corporations,  Dec.  Dig.  i  1034.*] 

2.  BviDENCB  (I  26*)— Judicial  Noticb— Mu- 
nicipal Corporations. 

The  court  will  take  Judicial  notice  that  the 
city  of  Santa  Monica,  whose  charter  was  ap- 
proved by  the  Legialatare  (St  1907,  p.  1007), 
is  a  municipal  corporation. 
'  [E5d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |{  31-33;    Dec.  Dig.  25.*] 

3.  Municipal  Corporations  ({  613*)— Pub- 
lic lUPROVEMENTB  —  GROUNDS  OF  INJUNC- 
TION—CLOUD  ON  Title. 

The  Viooman  Act  (St  1886,  p.  147),  relat- 
ing to  work  upon  streets,  as  amended  by  Gen. 
Laws  1909,  Act_  3930,  makes  no  provision  for 
a  deMi  upon  delinquency  in  the  payment  of  an 
assessment,  but  by  section  8  declares  what  shall 
be  contained  in  the  assessment,  by  section  9 
malces  the  assessment  a  lien  upon  property,  and 
by  section  12  provides  that  in  suits  by  a  con- 
tractor to  enforce  the  lien  of  an  assessment  the 
warrant,  assessment,  certificate,  and  diagram, 
with  the  affidavit  of  demand  and  nonpayment, 
shall  be  prima  facie  evidence  of  the  regularity 
and  correctness  of  the  assessment.  Held,  in  an 
action  to  enjoin  municipal  officers  from  pro- 
ccedin|!  with  a  public  improvement  or  with 
collection  of  assessments  therefor,  on  the  ground 
that  the  assessment  was  invalid,  that,  as  the 
statute  required  no  recitals  which  on  their  face 
would  show  the  invalidity,  and  as  the  parties 
asfsessed  would  have  to  resort  to  extraneous  evi- 
dence in  proving  their  defense  of  invalidity, 
equity  would  enjoin  the  assessment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  11S8-1206;  Dec. 
Dig.  f  513.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  P.  James, 
Judge. 

Action  for  injunction  by  James  S.  Owens 
and  others  against  T.  H.  Dudley,  Mayor  of 
the  City  of  Santa  Monica,  C.  D.  Pettis,  Street 
Superintendent,  J.  !>.  Kneen,  and  others. 
From  an  order  denying  a  motion  by  defend- 
ants Pettis  and  Kneen  to  dissolve  a  tempora- 
ry injunction,  defendants  appeal.    Affirmed. 

Tanner,  Taft  &  Odell,  for  appellants.  Clias. 
J.  Noyes,  for  respondents. 


LORIGAN,  J.  This  Is  an  appeal  from  an 
order  of  the  superior  court  denying  a  motion 
of  the  defendants  Pettis  and  Kneen  to  dis- 
solve a  temporary  injunction  which  had 
been  granted  plaintiffs  ex  parte  upon  the 
verified  complaint  in  the  action. 

The  plaintiffs,  nineteen  in  number,  prop- 
erty owners  in  an  assessment  district  estab- 
lished by  the  city  council,  to  be  charged  with 
the  expense  of  a  proposed  street  improve- 
ment in  the  city  of  Santa  Monica,  brought 
this  action  against  the  mayor  and  common 
council  of  the  city,  the  city  engineer  and 
street  superintendent  respectively  named,  and 
J.  D.  Kneen,  to  have  the  proceedings  toward 
such  improvement,  which  had  culminated 
in  the  awarding  of  a  contract  therefor  to  the 
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defendant  Itneen,  declared  null  and  void,  and 
for  a  preliminary  Injunction,  to  be  made 
perpetual  by  Judgment,  restraining  tbe  col- 
lecting or  assesalng  tbe  expense  thereof 
against  the  property  of  the  plaintiffs,  or 
creating  any  lien  thereon. 

The  complaint  averred,  with  reference  to 
•tbe  preliminary  steps  necessary  to  be  taken 
by  the  municipality  In  order  to  gire  it  Juris- 
diction to  make  the  proposed  Improvemrait, 
which  was  to  consist  of  paving  with  concrete 
"Ocean  Front  Promenade,"  or  to  enter  into' 
a  valid  contract  therefor  and  support  a  valid 
assessment  under  the  so-called  Vrooman  Act 
of  1885  (St.  1885,  p.  147),  as  amended  (Deer- 
Ing's  Gen.  Laws  1909,  p.  1283  et  seq.),  that 
neither  the  ordinance  of  Intention  to  do  said 
paving  nor  the  "notice  of  street  work"  provid- 
ed for  in  said  act  were  published,  as  by  law 
required,  in  a  paper  of  general  circulation, 
published  for  one  year  Immediately  prior  to 
said  publication  in  the  city  of  Santa  Monica, 
nor  was  said  ordinance  of  intention  ever 
posted,  as  tbe  act  requires,  on  or  near  the 
council  chamber  door  of  the  city  council  of 
said  city;  that  for  the  same  reason  as  is 
alleged  concerning  the  publication  of  tbe 
ordinance  of  intention  and  "notice  of  street 
work"  the  "notice  inviting  sealed  proposals" 
and  the  "notice  of  award  of  contract"  were 
not  published;  nor  was  either  of  these  last 
notices  referred  to  ever  posted  at  the  council 
chamber  door.  Other  averments  are  made 
In  the  complaint,  under  which  It  is  claimed 
that  the  proceedings  eventuating  in  the 
award  of  a  contract  to  tbe  defendant  Kneen 
and  the  contract  Itself,  are  invalid.  It  Is  then 
averred  that  a  contract  to  do  the  work  was  en- 
tered into  between  the  city  and  Kneen,  and 
that  the  latter  was  proceeding  to  perform  tbe 
work  under  it 

The  motion  of  defendants  to  dissolve  tbe 
Injunction  in  the  court  below  was  based  upon 
the  complaint  Itself;  their  position  being 
that  no  cause  of  action  for  an  injunction 
Is  shown  thereby,  and  that  the  order  grant- 
ing a  preliminary  one  was  Improper.  The 
same  position  is  taken  here. 

[1]  It  is  claimed  that  the  complaint  Is  In- 
sufiiclent,  because  there  is  no  allegation  there- 
in of  the  official  capacity  of  any  of  the  de- 
fendants named  as  mayor  or  trustees  in  the 
caption  of  tbe  complaint,  and  no  allegation 
that  the  city  of  Santa  Monica  Is  a  municipal 
corporation.  There  is  no  merit  in  either  of 
these  points.  It  Is  true  that  in  the  caption 
of  the  complaint  certain  defendants  are  des- 
ignated as  "trustees"  instead  of  "council- 
men,"  which  is  their  proper  official  designa- 
tion as  members  of  the  legislative  body  of 
the  city  of  Santa  Monica.  Stats.  1907,  p. 
1007.  But  this  error  In  btrlct  official  designa- 
tion Is  of  no  moment  It  is  quite  apparent 
from  the  averments  in  the  complaint,  and 
from  the  official  documents  attached  thereto 
as  part  thereof,  that  all  these  persons  re- 
ferred to  are  complained  of  In  their  official 


capacity  as  councilmen.  E^qually  so  as  to  tbe 
mayor.  A  mistake  in  the  caption  of  a  com- 
plaint as  to  official  designation  of  parties 
is  of  no  grave  consequence.  If  the  allegations 
in  the  body  of  it  show  with  sufficient  certain- 
ty the  real  capacity  In  which  they  are  parties 
to  the  suit 

[2]  Neither  was  it  necessary  to  aver  that 
the  city  of  Santa  Monica  is  a  municipal  cor- 
poration. It  was  averred  that  the  proceed- 
ings in  reference  to  paving  "Ocean  Front 
Promenade"  were  had  by  the  legislative  body 
of  the  city  of  Santa  Monica,  and  the  court 
will  take  Judicial  notice  that  the  city  of 
Santa  Monica  is  a  municipal  corporation;  its. 
charter  having  been  approved  by  the  Legis- 
lature.   Stats.  1907,  supra. 

[S]  It  Is  further  claimed  by  appellants  that 
upon  the  facts  alleged  plaintiffs  are  not  en- 
titled to  an  Injunction;  that  if  all  the  acts 
of  the  city  of  Santa  Monica  were  Illegal  and 
void,  as  alleged  in  the  complaint  it  would 
follow  that  any  proposed  assessment  which 
might  be  levied  would  be  Illegal  and  void, 
and  in  that  case  an  Injunction  will  not  lie, 
citing  Byrne  v.  Drain,  127  CaL  663,  60  Paa 
433.  But  that  case  has  no  application  here. 
The  decision  was  based  upon  the  general 
rule  that  a  court  wUI  not  restrain  a  sale  ot 
property  for  taxes,  assessments,  or  otherwise, 
when  It  is  clear  that  the  sale  or  assessment 
Is  void  upon-  tbe  face  of  the  proceedings, 
or  from  the  recitals  in  the  deed,  or  on  tbe 
face  of  the  assessment  made  by  tbe  superin- 
tendent of  streets,  upon  which  the  party 
claiming  under  tbe  deed,  or  attempting  to 
enforce  the  asaessment  must  rely  to  make 
out  a  prima  facie  case  to  recover  upon  the 
deed  or  to  enforce  the  assessment  lien.  As, 
for  Instance,  where  an  act  under  which  a 
tax  sale  is  attempted  to  be  made,  or  a  statute 
under  which  an  assessment  lien  purports  to 
be  created  and  enforceable,  are  unconstitur 
tlonal  and  void,  or  when,  as  in  Byrne  v. 
Drain,  supra,  the  proceedings  to  open  a  street, 
under  which  the  sale  of  property  Is  sought 
to  be  enjoined,  were  void,  because  the  act 
under  which  they  were  inaugurated  was  in- 
operative in  the  city  of  Los  Angeles.  As 
in  snch  cases  the  Invalidity  of  the  deed  or 
tbe  assessment  lien  appears  upon  their  face, 
they  can  cast,  no  cloud  upon  the  property 
of  the  party  seeking  the  injunction;  and 
equity  will  not  enjoin  tbe  Issuance  of  the 
deed  or  the  making  of  the  assessment  by  the 
municipal  authorities,  but  will  leave  the 
party  claiming  to  be  Injuriously  affected  to 
assert  his  rights  when  suit  Is  brought  upon 
the  deed,  or  the  lien  of  tbe  assessment 
Is  attempted  to  be  foreclosed.  But  this  rule 
Is  not  applied  where  there  is  nothing  upon 
the  face  of  the  deed  or  the  assessment  made 
and  delivered  to  a  contractor  under  the  Vroo- 
man Act  disclosing  their  Invalidity,  and  the 
party  seeking  to  defeat  the  deed  or  the  as- 
sessment lien  most  resort  to  extraneous  evi- 
dence to  accomplish  It    Under  such  drcum- 
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stances,  as  the  owner  of  the  pitoperty  would 
be  required  to  present  evidence  to  defeat  a  re- 
covery on  the  deed  or  a  foreclosure  of  the  as- 
sessment lien,  the  Issuance  of  the  one  or  the 
making  of  the  other  would  cast  a  cloud  upon 
his  title,  and  hence  would  entitle  him  to  have 
a  court  of  equity  interpose  to  prevwit  the 
sale  or  the  making  of  the  assessment. 

In  the  proceedings  taken  under  the  Vroo- 
man  Act  involved  here,  there  Is  no  provision 
for  a  deed  upon  a  delinquency  to  pay  the 
assessment.  The  making  of  the  assessment 
by  the  superintendent  of  streets  and  its  rec- 
ordation, with  the  warrant,  diagram,  and  cer- 
tificate of  the  city  engineer  attached,  con- 
stitute a  lien  upon  the  lota  assessed  for  a 
I)erlod  of  two  years,  subject  to  be  foreclosed 
by  action.    Sections  8,  0,  and  12  of  the  act. 

Section  8  provides  what  shall  be  contained 
Ip  the  assessment;  and  there  Is  nothing 
which  is  required  to  be  recited  there  which 
could  possibly  show  upon  its  face  that  the 
assessment  was  invaUd  for  the  reason,  as 
alleged  by  plaintiffs,  that  the  common  coun- 
cil never  obtained  Jurisdiction  to  order  the 
work  done,  or  that  no  valid  contract  was 
entered  Into  on  account  of  other  defects  pre- 
ceding Its  award.  It  is  also  provided  in  the  act 
(section  12)  that  in  suits  brought  by  the  con- 
tractor to  enforce  the  lien  of  the  assessment 
"the  said  warrant,  assessment,  certificate  and 
diagram,  with  the  aflBdavlt  of  demand  and 
nonpayment,  shall  be  held  prima  facie  evi- 
dence of  the  regularity  and  correctness  of 
the  assessment  and  of  the  prior  proceedings 
and  acts  of  the  superintendent  of  streets  and 
city  council,  upon  which  said  warrant,  assess- 
ment and  diagram  are  based,  and  like  evi- 
dence of  the  right  of  the  plaintiff  to  recover 
in  the  action."  It  Is  obvious,  as  there  are 
no  recitals  required  in  the  assessment  which 
could  show  on  its  face  its  invalidity  on  the 
grounds  alleged  by  plaintiffs,  and  the  assess- 
ment, etc.,  are  by  section  12  of  the  act  made 
prima  fade  evidence  of  the  regularity  of  all 
proceedings  by  the  council  on  which  the  as- 
sessment is  based,  that  the  plaintiffs  will  be 
compelled.  In  order  to  defeat  the  assessments 
and  the  liens  to  be  Imposed  upon  their  prop- 
erty thereby,  to  resort  to  evidence  dehors 
the  recitals  In  the  assessments,  and  to  over- 
come the  presumptive  evidence-  claa^^  of  the 
statute  attaching  by  reason  of  their  issuance. 
This  necessity  of  a  resort  to  extraneous  evi- 
dence to  defeat  the  lien  of  an  assessment 
otherwise  on  Its  face,  and  by  virtue  of  the 
presumption,  valid,  presents  a  proper  case  for 
the  Interposition  of  a  court  of  equity  to  pre- 
vent the  making  of  an  assessment  or  the  crea- 
tion of  a  lien  which  will  cast  a  cloud  upon 
the  title  of  plaintiffs.  Bolton  v.  Gilleran,  105 
Cal.  244,  38  Pac.  881,  46  Am.  St  Rep.  33; 
Chase  V.  Treasurer,  etc.,  122  Cal.  540,  55 
Pac.  414. 
The  order  appealed  from  Is  affirmed. 

We  concur:   HENSH.\W,  J.;   MELVIN,  J. 


(18  .Cal.  App.  271) 
PEOPLE)  T.  FBRRARA.     (Or.  371.) 
(District  Court  of  Appeal,  First  District,  <'an- 
fornia.     Feb.  21,  1912.) 

1.  Cmminai,  Law  (8  1037*)— Appbai;— Necm- 
BiTT  OF  Objections. 

An  Improper  remark  of  the  court,  not  ob- 
jected to  at  the  time,  will  not  be  considered  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  1691,  2«45;  Dee.  Dig.  { 
1037.*]  ....  ^    . 

2.  CamiNAL  Law  (f  1044*)  — Appkal-t  Ad- 
Hission  OF  Evidence. 

Where  a  witness'  answer  to  a  question  was 
unexpected,  as  no  motion  was  made  to  strike 
it  out,  its  admission  cannot  be  reviewed,  unless 
all  testimony  as  to  the  matter  to  which  it  re- 
ferred was  inadmissible. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  26V2,  2B74,  2676 ;  Dec.  Dig. 
I  1044.»] 

3.  Witnesses  (f  414*)  —  Iupeachmbnt  —  Rs- 
buttai,— Selp-Sebvino   Declasations. 

Where  the  prosecuting  witness  on  a  trial  ' 
for  larceny  was  cross-examined  to  show  that 
he  could  not  identify  accused  as  the  thief  until 
he  had  visited  him  five  times,  and  that  such 
ideutification  was  the  result  of  remarks  and 
suggestions  by  the  police,  it  was  competent  to 
show  that  he  had  identified  a  picture  of  accus- 
ed immediately  after  the  larceny. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1287,  1288;    Dec.  Dig.  g  414.«] 

4.  Cbihinai.  Ixiw  (i  1137*)— Previous  Con- 
viction—Reference TO  ON  Tbial. 

An  allusion  to  the  fact  that  accused  had 
been  convicted  before  does  not  constitute  a 
violation  by  the  prosecution  of  Pen.  Code,  J 
1025,  providing  that,  if  a  person  accused  of 
crime  pleads  not  guilty  and  answers  that  he 
baa  suffered  a  previous  conviction,  suph  previous 
conviction  shall  not  be  alluded  to  on  the  trial 
where  the  matter  was  interjected  into  tJbe  case 
by  accused's  attorney. 

[EM.  Note.— For  other  cases,  see  Criminal- 
Law.  Cent  Dig.  f{  3007-3010;  Dec  Dig.  $ 
1137.*J 

Appeal  from  Superior  Court,  Alameda 
County;   Wm.  S.  Wells,  Judge. 

Steven  Ferrara  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

Clarence  Wilson,  for  appellant  Attorney 
General  Webb  and  J.  H.  Rlordan,  Deputy 
Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  charg- 
ed with  the  crime  of  grand  larceny.  He  was 
tried,  convicted,  and  sentenced.  This  ap- 
peal Is  prosecuted  by  him  from  the  Judg- 
ment and  from  an  order  denying  hla  motion 
for  a  new. trial. 

The  defendant  and  the  prosecuting  wit- 
ness, J.  Valmlni,  met  for  the  first  time  on 
the  morning  of  August  16,  1910,  in  a  saloon 
in  Oakland.  After  taking  several  drinks  to- 
gether, in  company  with  others,  these  two 
men  left  the  saloon  and  went  to  a  restaurant 
While  there  defendant  made  conditional  ar- 
rangements to  obtain  a  room  In  the  house 
where  Valmlni  lived,  and  in  the  course  of 
conversation  with  Valmlni,  learned  from  him 
that  he  had  |2,100  on  deposit  in  a  bank,  and 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  DIs.  Key  No.  Series  &  Rep'r  Indezea 
122  P.— 69 
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was  looking  for  a  location  suitable  for  con- 
ducting a  saloon  bnalnesa.  Leaving  the  res- 
taurant, an  automobile  was  hired,  and  they 
rode  to  Valmlnl's  lodgings.  There  the  de- 
fendant secured  a  room,  and,  having  done  so, 
suggested  to  Valmlnl  that  they  go  down  town 
and  draw  the  money  out  of  the  bank,  which 
was  done.  After  getting  the  money  in  cur- 
T&icy,  Valmlnl,  in  company  with  the  defend- 
ant, went  back  to  his  room,  and  withdrew 
the  money  from  his  pocket,  Intending  to  put 
It  in  his  trunk.  At  this  moment  the  defend- 
ant took  the  money  out  of  Valmlnl's  hand, 
saying  he  would  wrap  it  up  In  a  handker- 
chief. Valmlnl  turned  to  open  the  trunk, 
and  when  he  faced  back  again,  the  defend- 
ant handed  him  a  package  wrapp^  up  in  a 
handkerchief,  which  Valmlnl  took  and  placed 
In  his  trunk,  locking  It.  The  defendant  then 
prc^wsed  that  they  go  to  San  Francisco,  but 
at  the  suggestion  of  Valmlnl  they  spent  the 
rest  of  the  day  in  company  with  the  land- 
lady and  her  daughter  automobile  riding,  re- 
turning between  6  and  7  o'clock  in  the  eve- 
ning. Defendant  renewed  his  Invitation  to 
Valmlnl  to  go  to  San  Francisco,  and  they 
started  together  for  that  city;  but  at  a  point 
en  route  the  defendant  Informed  his  compan- 
ion that  it  was  unnecessary  for  him  to  go 
any  further,  and  suggested  that  they  meet 
the  following  morning.  Returning  home, 
Valmlnl  discovered  the  loss  of  bis  $2,100. 
The  matter  was  Immediately  reported  to  the 
police  department,  and  in  July  of  the  fol- 
lowing year  the  defendant  was  apprehended 
in  Portland,  Or.,  charged  with  the  larceny 
of  this  money.  The  defendant  at  the  trial 
admitted  a  prior  conviction,  but  pleaded  not 
guilty  to  the  present  charge  of  grand  lar- 
ceny, and  In  support  of  his  defense  attempt- 
ed to  prove  an  alibi.  Valmlnl,  the  landlady, 
and  her  daughter  testified  that  the  defend- 
ant was  the  man  who  was  with  Valmlnl  at 
the  times  respectively  referred  to  on  August 
15,  1910,  when  his  money  was  stolen.  On  the 
other  band,  a  saloon  keeper,  a  bartender,  and 
a  cook,  all  engaged  In  the  same  place  of  busi- 
ness In  Portland,  testified  that  during  all 
the  month  of  August,  1910,  the  defendant 
was  in  that  place  (Portland)  and  that  they 
saw  him  daily. 

Upon  the  redirect  examination  of  the  pros- 
ecuting witness,  the  following  took  place: 
"Q.  Mr.  Valmlnl,  about  the  time  you  lost 
your  money  *  *  »  did  you  talk  with  Mr. 
Kyle  (a  detective)  about  this  case?  •  •  • 
A.  I  think  I  talked  to  Kyle  the  next  day. 
Kyle  took  me  over  to  the  city.  •  •  •  Q. 
Did  he  show  you  anything  at  that  time?  A. 
He  took  me  over  to  the  city  and  showed  me 
all  the  pictures.  •  •  •  Q.  Where?  Mr. 
Wilson  (defendant's  counsel) :  I  object  to 
that,  about  taking  the  pictures,  unless  the  de- 
fendant was  present  The  Court:  He  may 
answer.  Mr.  Rogers:  Q.  Where  were  those 
pictures?  A.  Over  in  the  police  court  over 
there,  in  the  police  department  over  in  the 
city.    I  don't  remember  where  the  place  was. 


Mr.  Wilson:  I  want  to  enter  another  objec- 
tion. The  testimony  is  Incompetent,  irrele- 
vant, and  Immaterial,  as  basis  for  reversal, 
and  I  will  make  a  motion  now.  In  view  of 
that  testimony  brought  out,  that  this  Jury 
be  dismissed  and  a  new  panel  impaneled. 
The  Court:  If  be  saw  the  picture  of  the 
defendant  anywhere,  he  may  testify  that  be 
saw  It  and  recognised  it  If  it  is  prejudi- 
cial, it  comes  from  the  fact  that  it  is  in  a 
place  It  has  no  business  to  be,  maybe;  but 
couldn't  he  say  in  answer  to  your  objection 
that  he  didn't  recognize  this  man,  but  that 
he  saw  and  recognized  a  picture  of  him,  if 
that  is  the  object  of  it?  •  •  •  Mr.  Rog- 
ers: Now,  amongst  those  pictures  did  you 
see  any  picture  that  you  recognized?  A.  I 
recognized  the  picture  of  Stev^i  Ferrara." 
Defendant  contends  that  the  admission  of  the 
testimony  with  reference  to  the  pictures  was 
injurious,  as  well  as  was  the  observation  of 
the  court  that  perhaps  the  picture  was  found 
at  a  place  where  it  had  no  right  to  be. 

[1]  As  to  the  claimed  misconduct  of  the 
court,  no  objection  having  been  taken  to  the 
remark  at  the  time,  the  possibility  of  Injury 
to  the  defendant  cannot  now  be  considered. 
People  V.  Walker,  15  CaL  App.  400,  114 
Pac.  1009;  People  v.  Mayes,  113  Cal.  61S. 
45  Pac.  860;  People  v.  Davenport,  120  Pac. 
451;  People  v.  Ruef,  14  Cal.  App.  576,  114 
Pac.  48,  64. 

[2]  Coming  now  to  a  consideration  of  the 
evidence  just  quoted,  it  is  virtually  conceded 
that  the  answer  of  the  witness  that  the 
pictures  were  shown  him  at  the  police  de- 
partment was  unexpected;  and  as  no  motion 
was  made  to  strike  it  out,  defendant  cannot 
now  at  this  time  be  heard  to  complain  un- 
less the  testimony  of  the  witness  as  to  the 
identification  of  the  defendant's  photograph 
was  inadmissible.    Ency.  of  Evidence,  p.  178. 

[3]  It  is  Important  in  this  connection  to  re- 
member that  the  testimony  questioned  was 
elicited  upon  redirect  examination  after  coun- 
sel for  the  defendant  had  sought  to  break 
down  or  weaken  the  testimony  of  the  witness 
as  to  the  identity  of  the  defendant.  By  the 
cross-examination  of  counsel  for  the  defend- 
ant he  sought  to  show  that  at  all  times  prior 
to  the  trial  the  witness  was  doubtful  as  to 
the  matter,  and  that  it  was  not  until  he  had 
visited  the  defendant  five  times  that  he  was 
able  to  identify  him,  and  that  at  this  time 
the  recognition  was  the  result  of  remarks, 
intimations,  and  suggestions  of  members  of 
the  police  department.  The  purpose  of  the 
Introduction  of  Valmlnl's  prior  identification 
of  defendant's  photograph  was  not  to  prove 
the  Identity  of  the  accused  as  the  guilty 
party — for  which  purpose  it  is  conceded  It 
would  be  Incompetent  (People  v.  Johnson,  91 
Cal.  265,  27  Pac.  663;  People  v.  McNamara, 
94  Cal.  509,  29  Pac.  953;  State  v.  Houghton, 
43  Or.  125,  71  Pac.  982)— but  rather  to  estab- 
lish the  truth  and  credibility  of  his  state- 
ment that  after  the  defendant's  arrest  be 
could  and  did  identify  him  as  the  guilty  par- 
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ty.  For  this  purpose  tbe  testimony  was  ad- 
missible. 

In  Commonwealth  y.  Jenkins,  10  Gray 
(Mass.)  485,  It  Is  said  that:  "Where  a  wlt- 
neBs  Is  sought  to  be  impeached  by  cross-ex- 
nniination  or  independent  evidence,  tending 
to  show  that  at  the  time  of  giving  his  evi- 
dence he  is  under  a  strong  bias,  or  In  such  a 
situation  as  to  put  him  under  a  sort  of  moral 
duress  to  testify  in  a  particular  way,  It  Is 
competent  to  rebut  this  ground  of  impeach- 
ment, and  to  support  the  credit  of  the  wit- 
ness, by  showing  tliat  when  he  was  under  no 
such  bias,  or  when  he  was  free  from  any 
influence  or  pressure,  he  made  statements 
similar  to  those  he  made  at  the  trial." 

In  the  case  of  Tarbrough  v.  State,  105 
Ala.  43,  16  South.  758,  a  witness  on  behalf 
of  the  state  testified  that  she  had  heard  the 
defendant  conspiring*  with  others  to  commit 
the  crime  with  which  he  was  charged.  On 
cross-examination  evidence  was  elicited  from 
her,  showing  that  a  short  time  before  she 
gave  this  information  to  the  person  assault- 
■ed  she  herself  had  been  arrested  on  a  crimi- 
nal charge  preferred  by  the  defendant.  To 
rebut  the  unfavorable  Inference  thus  aris- 
ing from  such  evidence,  it  was  held  admis- 
sible to  show  that  the  witness  had  given  the 
same  information  to  the  person  assaulted 
and  to  others,  before  her  arrest  on  tbe  charge 
preferred  by  defendant  The  court  further 
said:  "The  distinction  must  be  kept  in  mind 
between  such  evidence  and  Its  purpose,  and 
when  a  witness  attempts  to  corroborate  his 
own  evidence,  by  proof  of  having  made  simi- 
lar statements  to  others,  the  latter  is  inad- 
missible. It  is  mere  hearsay,  and  not  compe- 
tent as  tending  to  prove  a  fact;  but  when  it  is 
sought  to  discredit  the  witness,  by  attribut- 
ing his  or  her  testimony  to  some  act  on  the 
part  of  the  person  testified  against  calculated 
to  excite  unfriendly  feelings  In  the  witness, 
in  rebuttal  from  the  inference  to  be  drawn 
from  such  act  it  may  be  shown  that  the  wit- 
ness made  the  same  statement  prior  to  the 
time  when  the  proven  act  occurred.  This 
evidence  could  not  be  considered  as  original 
or  corroborating  evidence  of  the  truth  of  the 
fact  testified  to,  but  purely  in  rebuttal  of  the 
inference  that  the  testimony  was  manufactur- 
ed or  the  result  of  the  unfriendly  act"  See, 
also,  Hewitt  v.  Corey,  150  Mass.  445,  23  N. 
E.  223;  People  v.  Doyell,  48  Cal.  85,  91; 
Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307, 
5  Am.  St  Rep.  413;  Cal.  Ea.  Ught  Co.  v. 
C!al.  S.  Dep.  Co.,  145  Cal.  124,  78  Pac.  372. 

The  text-books  also  support  this  view.  See 
Wharton's  Crim.  Evidence  (Oth  Ed.)  {  492; 
Wigmore  on  Evidence,  S!  1129,  1130. 

[4]  Detective  Kyle  corroborated  the  testi- 
mony that  Valminl,  two  or  three  days  after 
the  larceny,  recognized  the  photograph  of  the 
defendant.  This  testimony,  as  we  have  just 
seen,  was  competent  During  the  examlua- 
tioQ  of  this  witness  something  was  said  about 
the  defendant  having  been  In  trouble  l>efore. 


This  matter,  however,  was  Interjected  Into 
the  case  by  defendant's  counsel,  and  there- 
fore, of  course,  did  not  constitute  a  violation 
of  the  provisions  of  section  1025  of  tbe  Penal 
Code  by  the  prosecution. 
Tbe  judgment  and  order  are  affirmed. 

We  concur:    LENNON,  P.  J.;  HALL,  J. 


(18  Cal.  App.  27«) 

KEIOS  et  al  v.  MARDIS  et  aL    (Civ.  910.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Feb.  21,  1912.) 

1.  Assignments   (8   121*)— Actions— Parties. 

Under  Code  Civ.  Proc.  i  367,  requiring  an 
action  to  be  in  tbe  name  of  the  real  party  in  in- 
tere'st,  the  assignee  of  a  contract  of  guaranty 
may  sue  thereon  in  his  own  name. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent  Dig.  ||  200-206;  Dec  Dig.  { 
121.*] 

2.  ASSIONMENTB    (f  18*)— OtrABANTT. 

Where  a  guaranty  for  payment  of  rent  was 
not  limited  to  the  lessor  personally,  it  could  be 
assigned  and  sued  on  by  the  assignee. 

[Ed.  Note. — For  other  cases,  sec  Assign- 
ments, Cent  Dig.  {§  25-27;   Dec.  Dig.  i  18.»] 

3.  Assignments    (|    121*)  —  Guabantt    of 
Lease. 

Where  an  assignment  of  a  lease  and  guar- 
anty thereof  was  with  the  consent  of  tbe  goar- 
antor,  the  assignee  was  not  deprived  of  right 
to  sue  thereon  by  Civ.  Code,  |  2819,  exonerat- 
ing him  if  "without  his  consent"  tbe  rights 
and  remedies  of  the  parties  are  altered. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent  Dig.  {  394;  Dec,  Dig.  S  121.*] 

4.  AssiomcERTs    ({    80*)  —  GoAstAnctr    or 
Lease. 

A  guaranty  of  a  lease  executed  and  in- 
dorsed on  the  back  of  the  lease  contemporane- 
ously with  its  execution  became  a  part  of  the 
lease  to  be  construed  with  it  the  liability  of 
the  guarantor  being  commensurate  with  that  of 
the  lessee,  and  the  assignment  carrying  with  it 
the  same  remedies  for  recovery  of  rent,  or 
nonperformance  of  the  lease,  as  the  assignor 
might  have  had  in  the  first  instance  under  Civ. 
Code,  §  821,  giving  a  transferree  of  land  on 
which  rent  has  been  reserved  the  same  reme- 
dies as  his  grantor. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent   Dig.  U  296,  298;    Dec  Dig.  { 

oU«   J 

5.  Pleadinq  (§  205*)— Genbbal  DBiniBBEa— 
Scope. 

A  general  demurrer  which  did  not  purport 
to  single  out  allegations  of  the  complaint  re- 
lating to  an  assignment  of  a  lease  and  guar- 
anty not  alleging  that  tbe  assignment  was  in 
writing  was  not  sustainable  if  the  complaint 
as  a  whole  stated  a  cause  of  action,  because 
facts  were  defectively  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  481-510;   Dec  Dig.  f  205.*] 

6.  Afpbai.  and    Ebbob    ({   854*)— Review- 
Reasons  roB  Decision. 

If  a  general  order  sustainig  a  demurrer  is 
well  founded  on  any  of  tbe  grounds  stated  in 
the  demurrer,  tbe  order  will  be  sustained,  not- 
withstanding the  trial  court's  erroneous  reli- 
ance on  another  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  3403,  3404,  3408-3430; 
Dec  Dig.  §  854.*] 
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7.  Plsadino  (I  229*)— AmNDUSNT. 

Several  repeated  failures  to  properly 
amend  a  complaint  in  an  essential  particular 
capable  of  amendment  justifies  refusal  of  fur- 
ther permission  to  amend. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  591;   Dec.  Dig.  S  229.*] 

8.  PlEADINO    (J   34*)— CONSIBUCTION. 

Though  Code  Civ.  Proc.  {  1971,  requires 
interests  in  real  property  to  be_  created  by 
writing,  if  a  pleading  avers  an  assignment  of  a 
lease,  it  will  be  presumed  in  support  of  the 
pleading  that  the  assignment  was  in  writing. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  66-75;  Dec  Dig.  i  34.*] 

•  Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Geo.  A.  Sturtevant, 
Judge. 

Action  by  Anita  B.  Beios  and  another 
against  J.  D.  Mardls  and  another.  Frotn  a 
judgment  for  defendants  on  demurrer,  plain- 
tiffs appeaL  Reversed,  with  leave  to  de- 
fendant to  answer. 

Jas.  P.  Sweffliey  (Jos.  P.  Lucey,  of  coun- 
sel), for  appellants.  L.  S.  Melsted,  for  re- 
spondent Enterprise  Brewing  Co. 

liENNON.  P.  J.  In  this  action  plaintiffs 
sought  to  recover  the  sum  of  $3,000,  alleged 
to  be  due  and  unpaid  as  rental  from  the  de- 
fendant J.  D.  Mardls  for  the  use  and  occupa- 
tion of  certain  premises  In  the  city  and 
county  of  San  Francisco,  pursuant  to  the 
terms  of  a  written  lease  entered  Into  between 
plalntlirs'  assignor  and  the  defendant  Mar- 
dls. The  Enterprise  Brewing  Company,  a 
corporation,  was  Joined  as  a  party  defendant, 
and  judgment  prayed  for  against  it  In  the 
sum  of  $1,500,  because  of  its  alleged  lia- 
bility under  a  written  guaranty  for  the  pay- 
ment of  the  rent  reserved  In  the  lease.  In 
substance  It  appears  from  the  plaintiffs'  com- 
plaint that  the  defendant  Mardls,  after  en- 
tering upon  the  use  and  occupation  of  the 
leased  premises,  failed  to  pay  the  stipulated 
rent  for  several  months  preceding  the  com- 
mencement of  the  action.  The  guaranty 
was  executed  contemporaneously  with  the 
lease,  and  was  made  a  part  thereof.  The 
execution  of  the  lease  was  the  expressed  con- 
sideration for  the  guaranty.  By  its  obliga- 
tion the  guarantor  promised  and  agreed  that 
the  lessee  would  pay  all  the  rent  due  or  to 
become  due  under  the  lease,  and  perform 
every  other  condition  thereof,  and,  If  the 
lessee  defaulted  in  any  of  the  conditions  of 
the  lease,  the  guarantor  would  bold  the  les- 
sor harmless  to  the  extent  of  $1,500.  Prior 
to  the  default  of  Mardls,  the  lessor,  for  a 
valuable  consideration  and  with  the  consent 
of  the  guarantor,  assigned  the  lease  and  guar- 
anty to  plaintiffs.  A  general  and  special  de- 
murrer to  the  complaint  Interposed  on  be- 
half of  the  corporation  defendant  was  sus- 
tained by  the  court  below  without  leave  to 
amend.  Judgment  was  thereupon  rendered 
and  entered  for  said  defendant,  from  which 
the  plaintiffs  appeal. 


It  seems  to  be  conceded  that  the  demnrrer 
was  sustained  and  the  privilege  of  amend- 
ing denied  to  the  plaintiffs  solely  upon  the 
ground  that  the  guaranty  sued  upon  was  not 
assignable,  and  could  not  as  a  matter  of 
law  be  made  the  basis  of  a  cause  of  action 
against  the  guarantor.  At  any  rate,  the 
question  of  the  assignability  of  the  guaranty 
is  the  only  point  raised  in  the  briefs  in  sup- 
port of  the  demurrer ;  and,  inasmuch  as  the 
complaint  in  all  of  its  essential  features  ap- 
pears on  its  face  to  be  fairly  free  from  the 
fault  of  ambiguity  and  uncertainty,  the  spe- 
cial grounds  of  demurrer.  In  so  far.  as  they 
relate  to  the  certainty  and  clearness  of  the 
allegations  of  the  complaint,  need  not  be 
considered. 

In  support  of  the  lower  court's  ruling  sus- 
taining the  demurrer.  It  is  contended  that  a 
contract  of  guaranty  cannot  be  enforced  ex- 
cept by  the  party  to  whom  it  was  given, 
that  the  guaranty  in  the  present  case  was 
addressed  to  the  lessor  named  In  the  lease 
without  a  provision  permitting  its  assign- 
ment, and  therefore  was  personal  to  him, 
and  could  not  be  assigned  so  as  to  give  the 
assignees  a  right  of  action  thereon.  This 
contention  is  based  upon  the  common-law  rule 
which  prohibited  an  assignee  from  suing  in 
his  own  name  upon  a  chose  in  action,  or  any 
promise  or  other  liability  other  than  negotia- 
ble paper,  origmally  running  to  bis  assignors. 
2  Blades,  467,  468;  2  Chltty  on  Contracts,  p. 
1357;  Daniel  Neg.  Inst  t  1.  The  common- 
law  rule  that  a  chose  in  action  was  not  nego- 
tiable in  the  sense  that  It  was  transferable 
so  as  to  enable  the  assignee  to  maintain  an 
action  thereon,  has  be«a  materially  modified, 
if  not  entirely  superseded,  by  statute  in  this 
state.  Save,  therefore,  as  a  matter  of  his- 
tory, the  numerous  cases  cited  by  respond- 
ents from  other  jurisdictions,  where,  in  the 
absence  of  statutory  regulation,  the  rule  of 
the  common  law  prevails,  have  little,  if  any, 
bearing  upon  the  question  presented  here, 
and,  in  so  far  as  they  are  in  conflict  with 
the  statutory  role  in  force  in  this  state,  must 
be  disregarded. 

The  right  to  recover  money  by  a  JvWlcial 
proceeding  Is  defined  to  be  a  thing  In  ac- 
tion, which,  If  It  arises  out  of  an  obligation, 
may  be  transferred  by  the  owner  without 
prejudice  to  any  set-offs  or  other  defense  ex- 
isting at  the  time  of  or  before  notice  of  as- 
signment; and  a  written  contract  for  tlie 
payment  of  money,  even  though  it  be  non- 
negotiable  in  form,  may  be  transferred  with 
aU  the  rights  of  the  assignor  in  lllce  manner 
with  negotiable  Instruments,  subject,  how- 
ever, to  all  the  equities  and  defenses  existing 
in  favor  of  the  maker  of  the  contract  at  the 
Ume  of  the  transfer.  Civ.  Code,  H  953,  954, 
1458,  1459;    Code  Civ.  Proc.  S  368. 

[1]  In  this  state  "every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
Interest"  (Code  Ov.  Proc.  i  367) ;  and  what- 
ever the  common-law  rule,  or  the  reason  for 
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Its  origin,  may  have  been  It  Is  ceirtain  that 
tiie  Immediate  effect  of  the  several  code 
sectionq  Just  cited  Is  to  permit  the  assignee 
of  a  contract  of  guaranty — which  is  but  a 
chose  in  action — to  sue  tiiereon  In  his  own 
name.  La  Rue  v.  Groezinger,  84-Cal.  281, 
24  Pac.  42,  18  Am.  8t  Rep.  179;  Rued  y. 
Cooper,  108  Cal.  682,  34  Pac.  98;  Simmons 
y.  Zimmerman,  144  Cal.  261,  79  Pac.  461,  1 
Ann.  Cas.  850;  Weir  v.  Anthony,  85  Neb. 
396.  53  N.  W.  206;  SmaU  v.  Sloan,  1  Bosw. 
(N.  T.)  852;  Wood  v.  Farmer,  200  Mass.  209, 
86  N.  E.  297;  First  Nat  Bank  y.  Carpenter, 
41  Iowa,  618.  See  Cunningham  v.  Norton, 
40  Pac.  491.1 

[2]  If  the  contract  of  guaranty  In  the  case 
at  bar  bad  been  specifically  limited  to  the 
lessor  named  In  the  l&se,  there  would  have 
been  mnch  force  In  the  costentlon  that  the 
obligation  of  the  guarantor  was  purely  per- 
sonal, and  that  Its  assignment,  before  de- 
fault of  the  lessee,  operated  as  a  discharge  of 
the  obligation.  Here,  however,  there  was  no 
Ilmltfltlon  of  the  guaranty,  either  expressly 
or  Impliedly,  to  the  lessor  personally,  and, 
like  any  other  promise  made  to  him.  It  could 
be  assigned  and  sued  on  by  the  assignee.  20 
<>e.  1431,  1483;  Stlllman  v.  Northrup,  109 
N.  Y.  473,  17  N.  B.  379. 

[3,41  Moreover,  respondent's  contention  In 
this  particular  must  fall  in  the  presence  of 
the  fact,  alleged  In  the  complaint,  that  the 
assignment  of  the  lease  and  guaranty  was 
made  with  the  consent  of  the  guarantor. 
Civ.  Code,  {  2819;  Pac.  Press  Pub.  Co.  y. 
lioofbourow,  129  Cal.  25,  61  Pac.  944.  Aside 
from  these  considerations,  the  language  of 
the  guaranty,  which '  is  set  out  In  full  in 
tiie  complaint.  Indicates  that  it  was  executed 
and  indorsed  upon  the  back  of  the  lease  con- 
temporaneously with  the  execution  of  the 
lease,  and  thereby  became  a  pert  of  the  lease 
Itself.  Jones  on  Landlord  and  Ten.  {  662; 
Otto  V.  Jackson,  35  111.  349 ;  Bvoy  v.  Tewks- 
bury,  5  Cal.  285;  Hazeltlne  v.  Larco,  7  Cal. 
32;  Otis  y.  Haseltlne,  27  CaL  80.  This  be- 
ing so,  the  lease  and  the  guaranty  must  be 
construed  to  be  but  one  Instrument,  consti- 
tuting a  single  contract,  upon  which  the  Ua- 
l)lllty  of  the  guarantor,  to  the  extent  of  Its 
obligation,  was  commensurate  with  that  of 
the  lessee  (Bagley  v.  Cohen,  121  Cal.  604,  68 
Pac.  1117),  and  the  assignment  carried  with 
It  the  same  remedies  for  the  recovery  of 
the  rent  reserved,  or  for  the  nonperformance 
of  the  terms  of  the  lease  as  the  a^lgnor 
might  have  had  In  the  first  Instance.  Civ. 
Code,  S  821. 

[S]  Upon  the  oral  argument  of  the  case,  It 
was  suggested  by  counsel  for  the  respondent 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  Of  action,  in  this: 
that  the '  assignment  of  the  lease  and  guar- 
anty was  not  alleged  to  be  In  writing.  It 
was  Insisted  that  the  demurrer  to  the  pres- 
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ent  and  to  each  of  three  preceding  com- 
plaints covered  this  particular  point,  and 
that.  If  this  be  so  and  the  p^Tint  be  well 
taken,  the  trial  court  did  not  abuse  its 
discretion  in  refusing  plaintiffs  permission 
to  amend,  and  cousequently  the  judgment 
should  stand,  regardless  of  any  other  theory 
which,  perchance,  may  have  been  the  real 
reason  for  the  trial  court's  ruling  upon  the 
demurrer. 

[I]  It  may  be  conceded  that.  If  a  general 
order  sustaining  a  demurrer  be  well  founded 
upon  any  of  the  grounds  stated  In  the  de- 
murrer, the  order  will  be  upheld,  notwith- 
standing the  lower  court's  erroneous  reliance 
upon  another  and  different  ground  to  sup- 
port Its  ruling.  People  v.  Cent.  Pac.  E.  B. 
Co.,  76  CaL  29,  18  Pac.  90;  Wakeham  y. 
Barker,  82  CaL  46,  22  Pac.  1131;  Sechrlst  y. 
Rlalto  Irr.  Dist,  129  Cal.  643,  62  Pac.  261. 

[7]  It  may  also  be  conceded  that  leave  to 
amend  Is  a  privilege  which.  In  the  exercise 
of  a  sound  discretion,  may  be  granted  or 
witheld  by  the  trial  court,  and  that  several 
repeated  failures  to  properly  amend  a  com- 
plaint In  an  essential  particular,  which.  Is 
capable  of  amendment,  would  be  ample  jus- 
tification of  the  trial  court's  refusal  of  fur- 
ther permission  to  amend.  BlUesbach  y. 
Larkey  (Sup.)  120  Pac.  31.  In  the  case  at 
bar,  however,  the  demurrer,  in  so  far  as  it 
related  to  the  sufficiency  of  the  facts  stated 
to  constitute  a  cause  of  action,  was  general 
in  Its  nature.  It  did  not  purport  to  single 
out  and  assail  the  sufficiency  of  the  allega- 
tions of  the  complaint  relating  to  the  assign- 
ment of  the  lease  and  guaranty,  and  there- 
fore, if  the  complaint  as  a  whole  stated  a 
cause  of  action,  the  demurrer,  being  general, 
could  not  have  been  rightfully  sustained, 
even  though  some  of  thfe  facts  relied  upon  to 
constitute  a  cause  of  action  may  have  been 
defectively  and  imperfectly  pleaded.  Huls- 
man  v.  Todd,  96  CaL  228,  31  Pac.  89;  Law- 
rence Nat.  Bank  v.  Kowalsky,  105  CaU  41, 
38  Phc.  517. 

[I]  By  the  provisions  of  section  1971  of 
the  Code  of  Civil  Procedure  no  interest  in 
real  property,  other  than  a  lease  for  a  term 
not  exceeding  one  year,  can  be  created  or 
assigned  otherwise  than  by  operation  of 'law 
or  by  an  Instrument  in  writing  subscribed  by 
the  party  creating  or  assigning  the  same. 
While  the  language  of  this  section  controls 
the  creation  and  transfer  of  a  lease,  and 
forbids  the  transfer  by  parol  of  such  an  in- 
terest In  real  property,  nevertheless,  in  count- 
ing upon  such  an  assignment,  if  the  plead- 
ing avers  that  it  was  In  fact  made  the  law 
will  presume,  In  support  of  the  sufliclency  of 
the  pleading,  that  such  assignment  was  in 
writing.  3  Sutherland's  Code  Pleading,  { 
5257;  Patent  Brick  Co.  v.  Moore,  75  Cal.  211, 
16  Pac.  890;  Van  Doren  y.  TJader,  1  Nev. 
380,  90  Am.  Dec.  498. 

The  judgment  appealed  from  Is  reversed, 
and  the  lower  court  directed  to  overrule  the 
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demurrer,  with  leave  to  the  defendant  to  an- 
swer witibin  such  time  as  tbe  court  may 

designate.     * 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


(U  Cal.  App.  282) 

L.  BARTER  CO.  r.  GEISEL  et  aL    (Clr.  040.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Feb.  21,  1912.) 

1.  Courts  (|  200*)— Pkobatx  Coubt— Jdbis- 

DICTIOW. 

The  superior  court  sitting  in  proliate  ia  a 
court  of  general  jurisdiction. 

[Ed.  Note.— For  otlier  cases,  see  Courts, 
Cent.  Dig.  {§  441,  442,  454,  46&-471;  Dec. 
Dig.  I  200.»] 

2.  EXECUTOBS  AHD  ADMimSTBATOBa    (|   245*) 

—  Claims    Against   Estatb  —  Failub*   to 
Pbesent— TiiiK  roB  Objeotion. 

An  objection  tliat  a  claim  was  never  pre- 
sented to  an  executor  is  too  late  after  tlie 
court  in  settling  tlie  executor's  account,  in  ac- 
cordance -mth  Code  Civ.  Proc.  g  1647,  tias 
made  an  order  for  tbe  payment  of  the  claim. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  {  245.*] 

3.  EXECUTOBS  AND  Admiristbatobs   (|  513*) 

—  SeTTUNQ    AC0OUKT8  —  Jubibdiction   — 

Failube   to   Pbesbrt  Glaik— Collatebai. 

Attack. 

The  failure  to  present  a  claim  to  an  ex- 
ecutor before  the  court,  acting  under  Code 
Civ.  Proc  i  1647,  settles  the  executor's  ac- 
count and  directs  the  payment  of  the  claim, 
does  not  go  to  the  court's  jurisdiction  to  malce 
the  decree,  so  as  to  malte  it  subject  to  col- 
lateral attack,  but  can  be  corrected  only  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  2267-2291; 
Dec  Dig.  i  513.*] 

4.  EXECUTOBS  AND  Administbatobs   ({  513*) 
— LlABILITT    OF     SuBETT  —  C0NCLU8IVENB88 

or  Adjudication  Against  Executob. 
An  order  of  settlement  and  allowance 
made  by  tbe  superior  court  under  Code  Civ. 
Proc  {  1637,  is  conclusive  against  all  persons 
in  any  way  interested  in  the  estate,  including 
a  surety  of  the  execuor's  bond. 

[Ed,  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |g  2267-2291; 
Dec  Dig.  I  513.*] 

6.  executobs  and  administbatobs  (f  529*) 

—Bonds— Actions— Liability   op   Subett. 

An  executor's  refusal  to  comply  with  the 

court's   order   of   settlement   and   payment   of 

claims  is  a  violation  of  his  duty  as  executor, 

and  the  person  injured  thereby  may  hold  the 

surety  on  his  bond. 
[Ed.  Note.— For  other  cases,  see  Executors 

and  Administrators,  Cent  Dig.  |{  2396-2403; 

Dec  Dig.  i  629.*] 

Appeal  from  Superior  Court,  CItj  and 
County  of  San  Francisco;  John  Htmt,  Judge. 

Action  by  the  L.  Barter  Company  against 
BSvira  Geisel  and  the  United  States  Fidelity 
&  Guaranty  Company.  Judgment  for  plain- 
tiff, and  the  United  States  Fidelity  &  Guar- 
anty Company  appeals.    Affirmed. 

Thomas,  Gerstle,  Frick  &  Beedy,  for  ap- 
pellant S.  J.  Bankins  and  Wm.  J.  Hayes, 
for  respondent 


HALL,  J.  Plaintiff  brought  this  action  t» 
recover  of  Elvira  Geisel,  as  principal,  and 
the  United  States  Fidelity  ft  Onaranty  Com- 
pany, as  surety,  the  sum  of  $1^687.31,  bdng 
the  amount  of  plaintiff's  claim  against  the 
estate  of  <Eugene  Emil  Geisel,  deceased,  or- 
dered by  the  superior  court  to  be  paid  to 
plaintiff  by  said  BSvira  Geisel  upon  the  set- 
tlement of  her  final  account  as  administra- 
trix of  said  estate.  Defendant  Elvira  Geisel, 
after  demurrer  overruled,  failed  to  answer  to 
the  complaint  and  her  default  was  duly  en- 
tered. The  surety,  the  defendant  corporation, 
answered  the  complaint,  but  upon  motion  of 
the  plaintiff  tbe  court  entered  Judgment 
against  it  upon  the  pleadings  for  tbe  amount 
sued  for.  From  this  Judgment  said  defend- 
ant has  appealed  to  this  court 

Tbe  complaint  sets  up  the  various  matters 
of  Inducement  concerning  the  appointment  of 
Elvira  Geisel  as  administratrix  of  the  estate 
of  said  deceased  by  the  superior  court  of  the 
city  and  county  of  San  Francisco,  the  giving 
and  approval  of  the  bond  sued  on,  and  tbe 
like.  It  is  then  alleged  "that  on  or  about 
the  2l8t  day  of  January,  1909,  said  court 
duly  approved  and  allowed  the  claim  of  said 
plaintiff  against  the  estate  of  said  deceased 
for  the  sum  of  $1,587.31.  •  •  •  That  on 
or  about  the  26th  day  of  May,  1909,  said 
court  duly  and  regularly  made,  rMidered, 
and  signed  a  Judgment  and  decree,  settling 
the  first  and  final  account  of  said  executrix; 
that  said  Judgment  ordered,  adjudged,  and 
decreed  that  there  was  a  sufficiency  of  assets 
for  the  payment  in  full  of  the  Indebtedness 
of  said  estate,  and  further  directed  that  said 
executrix  pay  to  said .  plaintiff  the  sum  of 
11,587.31."  Additional  allegations  show  that 
said  Judgment  and  decree  was  entered  in  the 
minutes  of  the  court  August  20,  1909;  tliat 
it  has  never  been  appealed  from,  and  has  be- 
come final,  and  Is  In  full  force  and  effect; 
and  that  no  part  of  the  said  sum  of  $1,587.> 
31  has  been  paid  to  plaintiff. 

The  only  defense  attempted  to  l>e  set  up  in 
the  answer  of  appellant  is  that  the  claim  of 
plaintiff  ordered  to  be  paid  in  the  decree  set- 
tling the  final  account  of  the  administratrix 
was  not  presented  to  the  administratrix  for 
allowance,  within  the  time  limited  by  the 
law  and  the  notice  to  creditors.  This  de- 
fense is  in  part  pleaded  In  certain  denials, 
and  also  In  affirmative  allegations  contained 
in  the  answer.  It  is  insisted  by  respondent 
that  tbe  denials  are  sham  and  insufficient, 
as  being  made  for  want  of  information  and 
belief  as  to  matters  that  presumptively  ap- 
pear of  record.  But  for  tbe  purposes  of 
this  discussion  we  think  we  may  treat  the 
the  denials  as  properly  made. 

So  treating  tbe  denials,  the  question  to  be 
determined  upon  the  record  in  this  case  Is 
correctly  stated  by  appellant  in  ita  brief  In 
these  words:  "Does  the  decree  settling  the 
final  account  of  the  administratrix  and  di- 
recting the  payment  of  the  claim  of  the  plaln- 
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tiff  condualTftly  bind  the  snrety,  or  may  It 
collaterally  attack  the  decree  by  lowing 
that  the  claim  was  forever  barred  by  reason 
of  the  fact  that  It  had  not  been  presented 
within  the  time  limited  In  the  notice  to  cred- 
itors?" This  question  we  think  must  be  an- 
swered against  the  contention  of  appellant 
It  Is  not  pretended  that  any  Irregularity  oc- 
curred as  to  the  notice  given,  hearing,  and 
settlement  of  the  final  account,  except  that 
this  particular  claim  should  not  have  been 
allowed  by  the  court  or  ordered  paid,  because 
not  presented  to  the  admlnlstratrlz  within 
the  time  directed  by  the  notice  to  creditors. 
The  attack  upon  the  decree  is  limited  to  this 
point. 

[1]  The  superior  court  sitting  In  probate 
la  a  court  of  general  Jurisdiction.  Estate  of 
Davis,  161  Cal.  318,  86  Pac.  183,  90  Pac.  711, 
121  Am.  St  Bep.  105. 

m  Upon  the  settlement  of  the  account  of 
the  administratrix,  the  court  must  make  an 
order  for  the  payment  of  the  debts  of  the 
estate  as  the  circumstances  of  the  estate  re- 
quire. Code  Civ.  Proc.  {  1647.  Such  order 
for  the  payment  of  the  debts  Is  within  the 
jurisdiction  of  the  court,  and  is  a  part  of  the 
settlement  of  the  account  An  objection, 
made  after  decree  ordering  claim  to  be  paid 
has  become  final,  that  it  was  never  presented 
to  the  admlnlstratrlz,  comes  too  late.  Es- 
Ute  of  Cook,  14  Cal.  iSO. 

[3]  This  case  (Estate  of  Cook)  really  dis- 
poses of  the  fiiUacy  that  lies  at  the  bottom 
of  the  argument  of  appellant,  to  wit,  that  the 
failure  to  present  a  claim  In  time  goes  to  the 
Jurisdiction  of  the  court  to  direct  the  pay- 
ment of  such  claim  upon  the  settlement  of 
the  account  It  Is  a  matter  of  error,  to  be 
corrected  on  appeal,  and  not  a  matter  of 
Jurisdiction  which  will  invalidate  the  decree 
upon  any  collateral  attack. 

[4]  The  order  of  settlement  and  allowance 
by  the  court  is  conclusive  against  all  persons 
in  any  way  interested  In  the  estate,  and  can 
only  be  attacked  In  the  absence  of  fraud  and 
collusion  upon  appeal.  Code  Civ.  Proc.  i 
1637;  Estate  of  Cook,  supra;  Estate  of  Mar- 
shall, 118  Cal.  379,  60  Pac.  640;  Estate  of 
Grant  131  Cal.  426,  63  Pac.  731;  Estate  of 
McDougald,  146  Cal.  191,  70  Pac.  878.  See, 
also,  Gordon  ▼.  Gordon,  56  N.  H.  389;  Floren- 
tine T.  Barton,  2  Wall.  210,  17  L.  Ed.  783. 
The  heirs,  devisees,  legatees,  and  creditors 
are,  of  course,  interested  in  the  disposition 
that  the  court  may  make  of  the  funds  found 
to  be  in  the  hands  of  the  administrator,  and, 
If  Injuriously  affected  thereby,  may  in  prop- 
er time  appeal  from  the  order  of  the  court 
disposing  of  the  estate.  If  they  do  not  do 
80,  they  are  bound  by  the  decree  made  by  the 
court;  and  it  necessarily  becomes  the  duty 
of  the  administrator  to  dispose  of  the  funds 


in  his  hands  as  directed  by  the  order  of  the 
court  "The  disposition  which  the  court 
might  make  of  moneys  in  their  hands  belong- 
ing to  the  estate  Is  immaterial  to  the  admin- 
istrators. All  that  they  are  concerned  in 
upon  a  settlement  of  their  account  Is  to  be 
credited  with  the  various  payments  they 
have  made,  and  to  have  the  accounts  settled 
according  to  the  correct  amount  In  their 
bands.  Whatever  disposition  the  court  makes 
of  this  amount  is  no  concern  of  theirs,  and, 
If  the  parties  Interested  therein  make  no  ob- 
jection to  the  order,  they  should  be  content" 
Estate  of  Sarment  123  Cal.  331,  55  Pac.  1016. 
From  the  authorities  hereinbefore  cited,  and 
the  discussion  thus  far  had,  we  think  it  is 
demonstrated  that  when  the  parties  interest- 
ed in  an  estate  have  allowed  a  decree,  set- 
tling an  account  and  directing  the  payment 
of  claims,  made  after  due  notice,  to  become 
final. such  decree  Is  as  to  all  persons  Interest- 
ed In  the  estate,  protected  from  collateral 
attack,  unless  it  may  be  for  fraud  or  collu- 
sion, which  Is  not  alleged  or  claimed  in  the 
case  at  bar. 

[S]  All  parties  in  Interest  being  bound  by 
a  decree  so  made,  it  becomes  the  plain  duty 
of  the  administrator  to  comply  with  such 
decree.  His  refusal  so  to  do  Is  a  violation 
of  his  duty  as  administrator,  for  which  the 
person  injured  thereby  may  bold  his  surety. 
Such  order,  in  the  absence  of  fraud  or  collu- 
sion is  conclusive  not  only  against  the 
administrator  but  also  against  the  surety. 
Irwin  V.  Backus  et  al.,  26  CaL  215,  85  Am. 
Dec.  125.  The  cases  cited  by  appellant  from 
other  Jurisdictions,  to  the  effect  that  a  Judg- 
ment obtained  by  a  claimant,  against  an  ad- 
ministrator, may  be  attacked  by  the  surety 
when  sued  thereon,  because  the  claim  was 
barred  for  want  of  presentation  In  time,  have 
no  application  under  a  system  such  as  we 
have  in  this  state,  where,  upon  the  presenta- 
tion of  the  administrator's  account,  all  per- 
sons interested  In  the  estate  are  brought  un- 
der the  Jurisdiction  of  the  court  by  notice, 
and  the  court  is  authorized  to  make  a  decree 
binding  upon  all  persons  Interested  In  the 
estate.  While  under  our  system  the  surety 
may  not  be  before  the  court  upon  the  settle- 
ment of  an  account,  his  principal  and  all  per- 
sons Interested  In  the  estate  are,  and  are 
bound  by  the  decree.  The  breach  of  duty  by 
the  administrator  consists  in  his  refusal  to 
comply  with  an  order  made  by  a  court  hav- 
ing Jurisdiction  of  the  subject-matter  and  the 
parties  in  Interest.  Such  a  refusal  is  a 
breach  of  his  trust  as  such  administrator, 
and  by  the  very  terms  of  the  bond  the  surety 
is  liable  therefor. 

The  Judgment  is  a£Brmed. 

We  concur:  LENNON,  P.  J.;  KEBBI- 
GAN,  J. 


Digitized  by 


Google 


109B 


122  PAOinO  RBPORTBB 


va»L 


(IS  Cal.  App.  287)  ' 

PHILIilPS  T.  L0(3AN.      (Cir.  1,044.) 

(District  Goart  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  21,   1912.) 

Vbnub    (S   66*)— Changb   of   Vknub— Atfi- 

DAVIT  OF  MEBITS — REQUISITES. 

An  affidavit  at  merits  by  defendant,  on 
motion  for  change  of  Tenue,  which  avers  that 
affiant  "has  fully  and  fairly  stated  the  facts 
of  her  case  herein  to  her  attorney,"  by  whom 
alie  is  advised  that  she  has  a.  valid  defense  on 
the  merits,  in  effect  avers  only  that  she  has 
stated  merely  her  defense,  and  Is  insufficient 
to  justify  an  order,  for  a  change  of  venue. 

[E!d.  Note.— For  otlier  cases,  see  Venue, 
Cent.  Dig.  {{  UO-llS;  Dec.  Dig.  §  66.*] 

Appeal  from  Superior  Court,  Kings  Cotm- 
ty;   John  G.  Covert,  Judge. 

Action  by  Dixon  L.  Phillips  against  Bertie 
Logan.  From  an  order  granting  defendant's 
motion  for  a  change  of  place  of  trial,  plain- 
tiff appeals.     Reversed. 

Dixon  U  Phillips  and  W.  A.  Strong,  for 
appellant    E.  S.  Bdl,  for  respondent 

SHAW,  J.  Plaintiff  appeals  from  an  order 
of  the  superior  court  granting  defendant's 
motion  for  a  change  of  the  place  of  trial 
from  Kings  county  to  the  county  of  Napa, 
wherein  she  resided  at  the  time  of  the  com- 
mencement of  the  action. 

The  error  in  the  court's  ruling  la  based 
upon  the  alleged  insufficiency  of  the  affidavit 
of  merits  made  by  defendant,  wherein  It  was 
stated  "that  affiant  has  fully  and  fairly  stat- 
ed the  facts  of  her  case  herein  to  her  attor- 
ney," by  whom  she  was  advised  that  she  had 
a  good  and  valid  defense  upon  the  merits  of 
the  action.  Upon  the  authority  of  Nickerson 
v.  California  Raisin  Co.,  61  Cal.  268,  and 
People  T.  Larue,  66  Cal.  235,  6  Pac.  157,  the 
court  erred  In  granting  the  motion.  The 
statement  contained  in  the  affidavit  of  merits 
that  defendant  had  stated  ?ier  case  was,  in 
effect  saying  that  she  had  stated  merely  her 
defense. 

The  order  appealed  from  is  reversed. 

We  concur:    ALLEN,  P.  J.;   JAMBS,  J. 


(18  Cal.  App.  M7) 

GERMAN  SAVINGS  &  LOAN  SOCIETY  T. 
BIEN  et  aL    (Civ.  928.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Feb.  20,  1912.) 

L  Judgment  (|  146*)— Defaults— Vaoatiow. 
Where  a  motion  to  vacate  a  judgment  is 

?iromptly  made  upon  the  ground  that  the  de- 
endant  had  never  been  served,  and  the  court 
d'yd  not  therefore  obtain  jurisdiction,  no  affidavit 
of  merits  is  required,  and  Code  CMv.  Proc.  { 
473,  providing  for  the  vacation  of  judgments  at 
any  time  within  a  year  when  from  any  cause 
the  defendant  has  not  been  personally  served, 
having  no  application,  the  moving  party  need 
not  show  a  meritorious  defense. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  271,  292-295;   Dec.  Dig.  {  145.»] 


2.  JUDOMBICT  (I  16S*)— BSTIXW— FtHDIKOB. 

On  a  motion  to  set  aside  a  default  judg- 
ment on  the  ground  that  defendant  bad  never 
been  served,  the  trial  court  found  on  sharply 
conSictittg  evidence  that  the  defendant  baa 
never  been  served,  and  ordered  the  iudgment 
set  aside,  although  at  the  close  of  the  eyidenee 
he  stated  as  his  opinion  that  the  defendant  had 
been  Served,  ffela,  that  such  statement  of  the 
court  did  not  invuidate  its  finding  and  order, 
for  the  court  might  at  any  time  change  its 
opinion. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  323;  Dec.  Dig.  {  163.*] 

Appeal  from  Superior  Court,  Oltr  and 
County  of  San  EVandsco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  the  German  Savings  ft  Loan  So- 
ciety against  Joseph  B.  Bien  and  others. 
From  an  order  sustaining  defendant  Peyser's 
motion  to  vacate  a  default  Judgment  plain- 
tiff appeals.    Affirmed. 

Goodfellow,  E!ells  tc  Orrlck,  for  appellant 
Henry  J.  Brodsky,  for  respondent 

HALI^  J.  Defendants  were  sued  as  In- 
dorsers  of  a  promissory  note.  Upon  proof  of 
personal  service  of  summons  and  copy  of 
complaint  upon  defendant  Dora  Peyser,  hee 
default  was  regularly  entered  on  the  14tfa 
day  of  July,  1910,  and  on  the  30th  day  of  Ju- 
ly, 1910,  judgment  was  entered  against  her 
upon  said  default  f<;r  the  sum  of  $1.975.36.. 
On  the  24th  day  of  August,  1910,  said  Dora 
Peyser  gave  notice  of  a  motion  to  vacate  said 
Judgment  upon  the  ground  that  she  had 
never  been  served  with  the  snmmons  or 
complaint  The  court  after  a  hearing  upon 
the  motion,  granted  the  same,  and  plaintiff 
has  appealed  to  this  court  from  such  otdex. 

[1-]  Appellant  claims  that  the  affidavit  of 
merits:  filed  and  served  by  defendant  vrlth  her 
notice  of  motion  was  insufficient  and  that 
for  this  reason  the  court  erred  In  granting 
the  motion.  Where,  as  In  this  case,  the  mo- 
tion to  vacate  a  Judgment  Is  promptly  made 
upon  the  ground  that  the  defendant  has  nev- 
er been  served  with  summons,  and  that  the 
court  therefore  did  not  obtain  Jurisdiction 
over  the  defendant  no  affidavit  of  merits  Is 
required.  In  such  case  the  moving  party.  U 
not  Invoking  the  benefit  of  section  473,  Code 
of  Civil  Procedure,  but  Is  asking  for  tlie  ab- 
solute right  to  have  a  Judgment  In  fact  void, 
vacated,  and  set  aside,  and  is  not  required  to 
show  that  he  has  a  meritorious  defense  to 
the  action  as  a  condition  to  the  granting  of 
such  right  Norton  v.  Atchison,  etc.,  R.  C^., 
97  Oal.  388,  30  Pac.  686,  32  Pac.  452.  33  Am. 
St  Rep.  198;  Toy  v.  Haskell,  128  CaL  558^ 
61  Pac.  89,  79  Am.  St  Rep.  70 ;  Crescent  CJa- 
nal  C!o.  V.  Montgomery,  124  Cal.  134,  56  Faa 
797;  Waller  v.  Weston.  125  CaL  201.  57 
Pac.  892. 

[2]  This  brings  us  to  the  principal  point 
urged  for  reversal,  which  is  that  upon  the 
record  it  appears  that  respondent  was  In 
fact  served  with  process.    The  motion  waii 
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beard  Tipon  affldavits  and  oral  testimony. 
The  evidence  given  pro  and  .con  upon  the 
question  aa  to  wAetber  .respondent  was  serv- 
ed with  process  Is  In  absolute  conflict.  The 
bill  of  exceptions,  however,  shows  that,  the 
taking  of  evidence  having  been  concluded, 
"the  court  then  stated  that  in  his  opinion  the 
defendant  Peyser  was  served  as  claimed  by 
plaintiff,  but  expressed  doubt  as  to  his  power 
to  Impose,  as  a  condition  to  setting  aside  the 
Judgment,  that  said  defendant  should  waive 
the  statute  of  limitations  as  a  defense. 
Counsel  for  plaintiff  then  stated  that,  If  de- 
sired, he  would  submit  authorities  in  support 
of  the  power  of  the  court  to  require  the  de- 
fendant to  waive  the  statute  of  limitations 
as  a  condition  to  setting  aside  the  Judgment" 
The  court  thereupon  ordered  the  matter  to 
be  submitted,  and  directed  counsel  for. plain- 
tiff to  serve  the  other  side  with  a  copy  of 
such  authorities.  Subsequently,  upon  the 
2itb  day  of  September,'  1910,  the  court  grant- 
ed respondent's  motion  upon  condition  that 
she  pay  plaintiff's  costs  expended.  Subse- 
quently, ui>on  the  4th  day  of  October,  1910, 
counsel  for  plaintiff,  stating  In  open  court 
that  plaintiff  waived  such  costs,  the  court 
made,  and  caused  to  be  entered,  an  order,  re- 
citing the  making  of  the  order  of  September 
24th  and  the  refusal  of  plaintiff  to  furnish 
respondent  with  such  Items  of  costs,  and  va- 
cating and  setting  aside  the  judgment  against 
respondent. 

Unless  the  statement  made  by  the  court 
at  the  conclusion  of  the  taking  of  evidence, 
that  be  was  of  opinion  that  respondent  had 
been  served  with  process,  had  the  effect  of  a 
finding  of  fact,  the  order  finally  made  by  the 
court  after  the  submission  and  consideration 
of  the  motion  must  be  sustained.  For  the 
evidence  in  the  record,  as  before  stated,  pre- 
sents a  case  of  a  direct  conflict  as  to  whether 
or  not  respondent  was  ever  served  with  pro- 


The  statement  made  by  the  court  as  to  its 
then  opinion  at  the  conclusion  of  the  taldng 
of  the  evidence  cannot  be  treated  as  a  find- 
ing of  fact  for  the  purpose  of  overcoming  the 
finding,  necessarily  Implied  from  the  making 
of  the  order  vacating  the  judgment,  that  re- 
spondent was  never  served  with  process.  The 
statement  of  opinion,  relied  on  as  a  finding, 
was  not  signed  or  filed  as  the  law  requires 
for  findings  of  fact  It  was  but  the  expres- 
sion of  a  then  entertained  opinion,  which  the 
court  had  a  perfect  right  to  cliange  upon  fur- 
ther consideration  of  the  matter  before  It 
The  Court  was  not  concluded  by  such  state- 
ment from  subsequently  making  a  finding 
contrary  thereto.  Flak  v.  Casey,  119  Cat 
643,  51  Pac.  1077.  When  the  court  finally 
made  its  order  vacating  the  judgment,  it  Im- 
pliedly found  that  respondent  had  never  been 
served  with  process.  Such  was  the  only 
ground  of  the  motion,  and  the  motion  could 
not  have  been  granted  upon  any  other  ground 


than  such  as  was  indioated  in  the  notice  of 
(he  motion.  McDonald  v.  California  Timber 
Go.,  151  Cal.  159,  90  Pac.  648.  Such  implied 
finding  finds  ample  support  In  the  evidence 
given  by  respondent,  though  sueh  evidence 
was  strongly  controverted  by  evidence  given 
on  behalf  of  appellant 

We  think  upon  the  record  before  us  the 
order  appealed  from  must  be  affirmed,  and  it 
is  so  ordered. 


We  concur: 
GAN,  J. 


LENNON,   P.  J.;    KERRI- 


(li   C«l.    App.   230) 

HIXSON  V.  HOVET  et  aL     (Civ.  962.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornta.    Feb.  13,  1912.) 

1.  Vknoob  and  Pubchaber  ii  133*)— Pxa- 

FOBUANOE   or  CO  NTS  ACT— TITLE   OF    VENDOB. 

Wliere  a  contract  for  the  sale  of  realty 
provided  that,  upon  the  receipt  of  payments 
as  provided  therein,  the  vendor  wonid  de- 
liver a  certificate  of  title  "showing  the  title, 
to  be  vested  in  the  seller,"  the  purchaser  was 
entitled  to  receive  a  certificate  showing  a  ti- 
tle free  from  all  incumbrances. 

[Ed.  Note. — For  other  caseB,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  234-2^;   Dec.  Dig.  i 

2.  Vkndob  and  Pubchaseb  ({  133*)— AcnoN 

FOB  PBICB  —  CONMTIONS  PBpCEDEHT  —  CBB- 

THICATE  OF  TrrLE. ' 

Where  a  contract  of  sale  of  lands  pro- 
vided that  the  purchaser  should  receive  a  rood 
title,  a  tender  of  a  certificate  of  title  wnich 
showed  an  incumbrance  on  the  land,  in  a  grant 
of  a  right  of  way  to  lay,  maintain,  and  repair 
water  .lipes,  was  not  sufficient  to  charge  the  ' 
purchaser  with  liability  under  the  contract 

[EM.  Notei— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {(  234-237;    Dec.  Dig. 

8.  VsNDOB  AND   Pubchaseb    ({  315*)  —  Ac- 
tions    FOB     PUBCHASE     PbICE  —  CONDITIONS 

Pbecedent— Ten  DEB. 

Code  Civ.  Proc.  {  2076,  provides  that  a 
person  to  whom  a  tender  is  made  must  state 
any  specific  objection  at  the  time  thereof.  An 
assignee  of  a  vendor  of  a  good  title  to  land 
tendered  a  certificate  of  title  which  showed 
an  incumbrance,  and  the  .purchaser  made  no 
specific  objection  thereto.  In  an  action  for 
the  price,  the  plaintiff  alleged  the  performance 
of  all  the  conditions  of  the  agreement,  and 
that  he  was  ready  and  able  to  perform.  Held, 
the  provision  of  the  Code  is  a  mere  rule  of 
evidence  affecting  the  question  of  costs  and 
the  right  to  sue,  where  a  tender  is  necessary 
before  commencing  the  action;  and  it  would 
not  excuse  a  failure  to  prove  the  compliance 
with  the  terms  of  the  contract  which  the 
plaintiff  alleged,  though  there  was  no  specific 
objection  to  the  tender  made. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  M  928-981;  Dec.  Dig.  | 
315.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  Edwin  B.  Hlxson  against  Clara 
W.  Hovey  and  another.  From  a  Judgment 
for  defendants,  and  an  order  denying  a  mo- 
tion for  new  trial,  plaintiff  appeals.  Af- 
firmed. 
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Roland  G.  Swaffield,  for  appellant.  George. 
A.  Skinner  and  E.  S.  WUUams,  for  respond- 
ents. 

JAMES,  X  Tbis  appeal  was  taken  from 
a  Judgment  entered  in  favor  of  defendants, 
and  from  an  order  denying  the  motion  of 
plaintiff  for  a  new  trial. 

On  tile  15th  day  of  November,  .1906,  one 
C.  I.  Thorp,  as  vendor,  entered  into  a  writ- 
ten contract  with  defendant  Clara  W.  Hovey, 
whereby  it  was  agreed  that  Thorp  would 
sell  and  convey  to  said  defendant  a  certain 
lot  of  land.  The  purchase  price  was  to 
be  paid  In  several  installments  at  different 
dates  subsequent  to  that  upon  which  the 
contract  was  made.  Thorp  was  then  the 
owner  of  the  property  which  was  made  the 
subject  of  the  agreement;  and  he  later 
conveyed  the  same  to  this  plaintiff,  and  also 
assigned  the  contract  of  sale  for  the  lot 
mentioned  to  the  latter.  Default  having 
been  made  In  the  payment  of  the  larger  part 
of  the  consideration  named  in  the  contract 
of  sale,  plaintiff  made  tender  of  deed  and 
certificate  of  title  on  March  17,  1910,  to 
Clara  W.  Hovey,  and  demanded  payment  of 
the  amounts  due.  Upon  payment  being  re- 
fused, this  action  was  brought  to  compel 
specific  performance.  Plaintiff,  in  his  com- 
plaint, alleged  that  he  had  performed  all  of 
the  conditions  precedent  on  his  part  to  be 
performed,  and  that  be  had  made  tender  of 
sufficient  deed  and  a  certificate  showing  ti- 
tle to  the  lot  to  be  vested  in  him  prior  to 
the  commencement  of  the  action,  and  that 
he  was  ready,  able,-  and  willing  to  comply 
with  the  terms  of  his  contract.  He  deposited 
with  the  clerk  of  the  court  a  deed  and  the 
certificate  of  title  for  the  benefit  of  defend- 
ant Clara  W..  Hovey,  and  prayed  for  judg- 
ment for  the  balance  of  the  purchase  price 
and  interest.  The  answer  specifically  de- 
nied all  of  the  material  allegations  of  plain- 
tiff's complaint. 

The  court  in  its  findings,  among  other 
facts,  determined  that  the  plaintiff  had  not 
performed  all  the  conditions  required  to  be 
performed  on  his  part,  and  tliat  he  had  not 
offered  to  perform  all  of  such  conditions,  or 
to  deliver  to  Clara  W.  Hovey  "any  good  and 
sufficient  deed  of  grant,  bargain,  and  sale 
to,  and  which  would  convey,  said  property 
to  said  Clara  W.  Hovey,  freed  and  unincum- 
bered from  all  Hens  and  adverse  claims  and 
rights  thereto;  •  •  •  that  neither  said 
plaintiff  nor  said  C.  I.  Thorp  has  at  any 
time  offered  to  deliver  to  said  Clara  W. 
Hovey  a  deed,  as  aforesaid,  nor  a  certifi- 
cate of  title  showing  the  title  to  said  proper- 
ty to  be  vested  in  either  C.  I.  Thorp  or  the 
plaintiff."  The  principal  attack  of  appellant 
is  made  upon  the  finding  which  we  have 
quoted;  and  it  is  claimed  that  the  evidence 
was  insufficient  to  support  the  conclusions 
therein  reached  by  the  trial  judge. 

The  written  contract '  of  sale,  executed 
between  Thorp  and  Clara  W.  Hovey,  con- 


tained this  provision:  "The  seller,  on  re- 
ceiving the  full  payments  at  the  times  and 
in  the  manner  above  mentioned,  agrees  to 
deliver  a  certificate  of  title  showing  the  ti- 
tle to  be  vested  in  seller  and  to  execute  and 
deliver  to  the  buyer,  or  her  assigns,  a  good 
and  sufficient  deed  of  grant,  bargain  and 
sale."  .The  evidence  disclosed  that  the  cer- 
tificate of  title  tendered  by  the  plaintiff  prior 
to  suit  brought,  and  which  was  thereafter 
offered  in  court,  showed  an  Incumbrance  ex- 
isting against  the  lot,  which  consisted  of  a 
right  of  way  to  lay  water  pipes  and  maintain 
and  repair  the  same,  whidi  right  bad  hee3x 
granted  theretofore  to  the  Alamltos  Wat^ 
Company  by  deed  duly  executed  and  re- 
corded. 

[1]  Under  the  contract  of  sale,  defendant 
Clara  W.  Hovey  was  entitled  to  receive  the 
property  free  and  clear  of  all  incumbrance. 
When  it  was  provided  that  the  certificate 
should  show  "title  to  be  vested  In  seller,"  that 
term  necessarily  meant  a  good  title,  or  <Hie 
which  was  free  from  incumbrance.  "In  evMT 
executory  contract  for  the  sale  of  land,  there 
Is  an  implied  condition  that  the  title  of  the 
vendor  is  good,  and  that  he  wUl  transfer  to 
the  vendee,  by  his  deed  of  conveyance,  a  ti- 
tle unincumbered  and  without  defect"  East- 
on  V.  Montgomery,  90  Cal.  307,  27  Pac  280, 
25  Am.  St.  Rep.  123,  and  cases  there  dted. 

[2,  S]  But  appellant  contends  that,  because 
it  was  not  specifically  objected  at  the  time  of 
the  tender  that  the  offer  was  refused  on  ac- 
count of  defect  In  title,  Clara  W.  Hovey,  in 
this  action,  would  be  estopped  from  raising 
the  question  aa  to  the  sufficiency  of  snch 
tender.  Bat  the  condition  implied  in  the  ex- 
ecutory contract  of  sale,  that  a  clear  and 
unincumbered  title  should  be  conveyed,  "waa 
one  which  the  plaintiff  was  bound  to  satisfy 
and  make  proof  of  before  he  was  entitled  to 
a  decree  requiring  the  defendant  Clara  W. 
Hovey  to  specifically  perform  her  agreement. 
He  alleged  in  his  complaint  that  be  had  per- 
formed all  of  the  terms  and  conditions  of 
the  agreement,  and  that  he  was  still  ready, 
able,  and  willing  to  perform  the  same.  The 
certificate  of  title  wUch  he  tendered  in  court 
with  the  deed,  however,  did  not  support  these 
allegations  made  upon  his  part;  and  he 
therefore  failed  to  make  out  an  item  pf  proof 
essential  to  a  recovery.  Because  he  had  teur 
dered  Instruments  showing  defective  title. 
and  objection  because  of  the  defect  had  not 
been  specifically  pointed  out  prior  to  suit,  did 
not  work  a  change  in  his  obligation  in  tliat 
regard,  or  permit  him  to  enforce  any  differ- 
ent contract  against  Clara  W.  Hovey  than 
ttuit  which  was  expressed  in  the  writing,  of 
which  he  had  become  the  assignee.  Refer- 
ring to  section  2076  of  the  Code  of  Civil  Pro- 
cedure, touching  matters  which  shall  be 
deemed  to  t>e  waived  by  a  party  failing  to 
object  to  the  form  or  sufficiency  of  a  tender, 
the  Supreme  Court,  in  Colton  v.  Oakland 
Bank  of  Savings,  137  Cal.  376,  70  Pac.  225, 
says :  "These  provisions  of  the  Code  of  Civil 
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Procedure  are  mere  rules  of  evidence  affect- 
lug  the  questlouB  of  costs  and  the  right  to 
bring  actions  in  cases  where  a  tendec  is  nec- 
essary before  commencing  the  action."  The 
trial  court,  therefore,  was  right  in  Its  deter- 
mination that  there  had  been  no  sufficient 
t>erformance,  or  sufficient  offer  to  perform, 
made  by  the  plaintiff.  As  the  finding  which 
was  made  adverse  to  appellant  upon  that  is- 
sue must  be  sustained,  the  other  questions 
urged  on  this  appeal  need  not  be  considered. 
The  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW.  J. 


as  Cal.  App.  258) 

In  re  NEWELL'S  ESTATE. 
ANGLO  &  LONDON  PARIS  NAT.  BANK  et 

,     aL  V.  NEWELL.     (Civ.  904). 
(District  Court  of  Appeal,  Third  District,  Cal- 
Uomia.     Feb.  15,  1912.) 

EXECUTOSS    AND    Adhinistbatobb     (j    35*)  — 
RSUOVAI.   FOB    FbAUD — DISCRETION. 

An  executor  in  the  lifetime  o£  his  testa- 
tor, without  the  testator's  knowledge,  executed 
a  note  in  favor  of  the  testator,  and  as  attor- 
ney in  fact  for  the  testator  under  a  power  of 
attorney  not  expressly  authorizing  the  indorse- 
ment of  notes  indorsed  the  note  to  his  sister- 
in-law  in  payment  of  a  prior  outlawed  note 
made  by  him  and  the  testator.  After  the  tes- 
tator's death,  the  executor  allowed  a  claim 
against  the  estate  In  favor  of  liis  sister-in-law 
for  the  amount  of  this  note.  Held,  that  the 
trial  court  did  not  abuse  its  discretion  in  re- 
moving the  executor  under  these  circumstanc- 
es in  view  of  Code  Civ.  Proc.  S  1436,  authoriz- 
ing the  removal  of  executors  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  227-262; 
Dec  Dig.  S  35.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

Proceeding  by  the  Anglo  &  London  Paris 
National  Bank  and  another  against  Sidney 
W.  Newell,  as  executor  of  the  last  will  and 
testament  of  Sidney  Newell,  deceased.  From 
an  order  and  Judgment  removing  the  execu- 
tor, be  api>eal8.    Affirmed. 

Harding  &  Monroe,  for  appellant  A.  L. 
Levlnsky  and  Lllienthal,  McKinstry  &  Ray- 
mond, for  respondents. 

BURNETT,  J.  The  appeal  Is  from  an  or- 
der and  Judgment  of  removal  of  the  execu- 
tor Several  charges  of  misconduct  were 
specified  In  the  petition.  The  one  which  the 
court  made  the  basis  for  its  order  Is  em- 
braced In  the  following  findings : 

"That  prior  to  the  year  1895  Sidney  W. 
Newell  was  a  member  of  the  firm  of  Eaton, 
Newell  &  Buckley,  and  prior  to  the  year 
1805  the  above-named  firm  borrowed  from 
Miss  A.  M.  TTpstone,  who  at  said  time  was, 
and  ever  since  has  been,  and  now  is,  a  sister- 
in-law  of  Sidney  W.  Newell,  the  sum  of 
$3,000,  and  upon  the  dissolution  of  the  atiove- 
named  firm,  in  the  year  1804  or  1895,  it  was 
agreed  that  said  Sidney  W.  Newell  should 


pay  the  said  Miss  A.  M.  Upstone  the  afore- 
said sum  of  $3,000.  That  said  Sidney  W. 
Newell  and  his  father,  Sidney  Newell,  exe- 
cuted a  n«te  in  favor  of  said  Miss  A  M. 
Upstone  for  said  sum  of  $3,000,  together  with 
Interest  from  date  of  said  note,  and  said 
note  remained  in  the  possession  of  Sidney 
W.  Newell,  who  at  said  time  was  attending 
to  and  from  said  time  continued  to  attend 
to  and  manage  all  the  business  of  Miss  A. 
M.  Upstone,  and  be  continued  to  attend  to 
all  the  business  of  Miss  A.  M.  Upstone 
since  said  time  and  up  to  the  present. 
That  said  note  was  never  paid,  and  the 
same  became  outlawed,  and  the  said  Miss 
A.  M.  Upstone  never  demanded  payment  of 
said  note  from  Sidney  Newell  (now  deceas- 
ed), or  from  the  said  Sidney  W.  Newell,  and 
the  said  Sidney  W.  Newell  destroyed  said 
note.  That  in  the  year  1886  Sidney  Newell 
(now  deceased)  executed  and  delivered  to 
Sidney  W.  Newell  a"  certain  power  of  attor- 
ney, which  power  of  attorney  is  general  in 
its  form  and  substance.  •  •  •  That  said 
power  of'  attorney  nowhere  and  in  no  place 
authorizes  the  Indorsement  of  a  promissory 
note.  That  said  power  of  attorney  remained 
in  one  of  the  boxes  In  the  vault  of  Stockton 
Savings  Bank,  and  it  was  never  recorded. 
That  on  the  31st  day  of  August,  1900,  and 
for  some  time  prior  thereto,  Sidney  Newell, 
now  deceased,  wasi  sick  and  ill,  and  he  died 
on  the  25th  day  of  November,  1900.  That  on 
the  31st  day  of  August,  1909,  at  and  in  the 
city  and  county  of  San  Francisco,  Sidney  W. 
Newell  made  and  executed  his  certain  prom- 
issory note  In  writing,  in  favor  of  bis  father, 
Sidney  Newell,  for  the  sum  and  amount  of 
$7,56L  •  *  •  And  thereupon  the  said 
Sidney  W.  Newell  Indorsed  said  note  as  fol- 
lows: 'Pay  to  the  order  of  Miss  A.  M.  Up- 
stone; Sidney  Newell  by  S.  W.  Newell,  his 
attorney  In  fact,  for  value  received.  Demand 
and  notice  of  nonpayment  are  hereby  waived 
this  31st  day  of  August,  1909.  Sidney  New- 
ell by  S.  W.  Newell,  His  Attorney  In  Fact' 
And  on  the  same  day  the  said  Sidney  W. 
Newell  forwarded  the  said  note  to  Miss  A. 
M.  Upstone,  who  at  said  time  was  tempo- 
rarily in  the  county  of  Butte.  That  at  the 
time  of  the  execution  of  the  aforesaid  note, 
by  the  said  Sidney  W.  Newell,  in  favor  of 
his  father,  Sidney  Newell,  the  said  Sidney 
W.  Newell  was  not  indebted  to  hia  father, 
Sidney  Newell,  in  any  sum  of  money  whatso- 
ever. That  the  said  Sidney  W.  Newell  never 
informed  bis  father  that  he  had  executed  the 
aforesaid  note  in  his  favor,  nor  did  he  in- 
form his  father  that  he  had  indorsed  said 
note  to  the  said  Miss  A.  M.  Upstone,  and  he 
did  not  advise  his  father,  Sidney  Newell,  of 
anything  whatsoever,  or  at  all,  regarding  the 
aforesaid  note.  That  the  said  Miss  A.  M. 
Upstone  had  never  demanded  of  the  said 
Sidney  W.  Newell  the  execution  of  the  afore- 
said note,  but  he  did  the  same  voluntarily 
and  without  demand,  snd  he  arrived  at  the 
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amount  of  said  note  by  calculating  the 
amount  of  Interest  on  said  outlawed  note  of 
^,000  from  tbe  time  the  note  was  originally 
given  in  the  year  1894  or  1895,  and  added  to 
the  principal  sum  of  said  note  of  93,000  the 
BUm  of  ^,561  as  Interest  That  thereafter  the 
said  Miss  A.  H.  Upstone  returned  from  Butte 
county,  in  the  state  of  California,  and  went 
to  reside  with,  and  ever  since  has  resided 
with,  the  said  Sidney  W.  Newell  at  his  home 
in  Alameda  county.  That  the  said  Sidney 
W.  Mewell  never  at  any  time  prior  to  the 
execution  by  him  of  the  aforesaid  note  in 
favor  of  his  father,  and  his  Indorsement 
thereon  by  him  as  attorney  in  fact  to  the 
said  Miss  A.  M.  Upstone,  and  at  no  time 
thereafter,  ever  used  the  aforesaid  power  of 
attorney  at  all,  or  exercised  any  rights  there- 
under. That  on  the  31st  day  of  August, 
1909,  the  said  Sidney  Newell  was  sick  and 
lU  and  was  expected  to  die  at  any  time,  and 
the  fact  that  be  was  liable  to  die  at  any 
time  was  at  the  said  time  known  to  his  son, 
Sidney  W.  Newell.  That  Sidney  Newell  was 
not  indebted  to  Miss  A.  M.  Upstone,  and  the 
said  Sidney  W.  Newell  by  executing  his  note 
to  bis  father,  Sidney  Newell,  when  he  was 
not  indebted  to  his  father,  and  then  indors- 
ing said  note  in  his  capacity  as  attorney  in 
fact  for  bis  father,  in  favor  of  Miss  A.  M. 
Upstone,  sought  to  cltarge  the  estate  of  bis 
father,  to  wit,  the  estate  of  Sidney  Newell, 
deceased,  with  the  payment  of  said  note,  not 
for  the  payment  of  a  debt  owed  by  Sidney 
NeweU,  but  for  a  debt  owed  only  by  Sidney 
W.  Newell.  That  on  the  29th  day  of  No- 
vember, 1910,  Miss  A.  M.  Upstone,  using  the 
aforesaid  note  as  a  basis  therefor,  presented 
a  claim  against  the  estate  of  Sidney  Newell, 
deceased,  for  the  sum  of  $8,218.17,  •  •  • 
and  the  said  Sidney  W.  Newell,  as  the  ex- 
ecutor of  the  last  will  and  testament  of  Sid- 
ney Newell,  deceased,  did  on  the  29th  day  of 
November,  1910,  allow  the  said  claim  of  the 
said  Miss  A.  M.  Upstone  for  the  full  amount 
of  $8,218.17,  and  the  said  claim  was  upon 
the  same  day  presented  to  the  judge  of  this 
court  for  allowance,  and  the  Judge  of  this 
court  disallowed  and  rejected  the  said 
claim."  That  the  transaction  in  reference 
to  the  said  note  was  without  the  knowledge 
of  the  deceased  and  that  the  amount  of  the 
said  claim  is  greater  than  the  value  of  the 
said  estate. 

The  court  concluded  that  the  allowance  of 
this  claim  under  the  foregoing  circumstanc- 
es by  the  executor  was  a  fraud  upon  the 
estate,  and  the  order  of  removal  followed. 
There  is  no  doubt  that  the  evidence  supports 
the  said  findings,  and  the  only  question  can 
be  whether  they  warranted  the  Judgment  of 
tbe  court  in  removing  the  executor.  Among 
the  grounds  for  such  removal  enumerated  by 
the  statute  is  "fraud,"  as  provided  in  sec- 
tion 1436  of  the  Code  of  Civil  Procedure, 
that  "an  executor  should  be  removed  when 
he  has  committed,  or  is  about  to  commit,  a 


fraud  upon  tbe  estate."  Of  course,  tbe  mis 
for  our  guidance  in  reviewing  tbe  action  at 
the  court  below  is  as  stated  in  Estate  of 
Healy,  137  CaL  474,  70  Pac.  455:  "The  court 
by  which  an  executor  or  administrator  Is 
appointed  has  a  very  large  discretion  in  de- 
termining whether,  upon  the  facts  presented 
to  it,  the  officer  shall  either  be  suspended  or 
removed,  and  unless  It  shall  appear  that 
such  discretion  has  been  abused,  and  espe- 
cially where  the  evidence  is  such  that  dif- 
ferent minds  might  reach  different  oondn- 
sions  thereon,  tbe  action  of  the  trial  court 
will  not  be  reviewed  on  appeal." 

It  is  undoubtedly  true,  also,  as  stated  In 
Estate  of  Bell,  135  CaL  196,  67  Pac.  123. 
that  "a  probate  court  should  not  defeat  tbe 
will  of  the  testator  by  removing  bis  diosen 
executor  for  light  or  trivial  causes,"  Imt. 
OS  declared  further  in  said  opinion:  "But, 
on  the  other  band,  to  the  probate  court  Is 
given,  in  tbe  first  instance,  the  supervision 
and  protection  of  estates  of  deceased  per- 
sons, with  power,  in  the  exercise  of  that 
supervision,  to  remove  an  executor  when,  in 
its  discretion,  such  step  is  necessary  for  the 
protection  of  the  estate;  and  that  power  U 
not  to  be  interfered  with  by  tbe  appellate 
court,  unless  there  has  been  a  clear  abuse  of 
that  discretion." 

The  findings  that  we  have  quoted  and  tbe 
evidtoce  suptwrting  them  present  an  unusual 
situation  involving  such  circumstances  of  sus- 
picion and  discredit  as  to  render  it  impossi- 
ble for  us  to  say  that  tbe  court  below  abused 
its  discretion.  Tbe  learned  Judge  of  tbe 
lower  court  in  his  opinion  declared:  "That 
the  act  of  the  executor  in  allowing  the  claim 
hereinbefore  referred  to,  trassessing  at  the 
same  time  full  knowledge  of  bow  the  claim 
bad  been  created,  and  that  be  himself  bad 
created  the  claim  for  tbe  purpose  of  reim- 
bursing bis  sister-in-law  for  moneys  which 
he  himself  had  borrowed,  constituted  a  fraud 
against  the  estate,  seems  to  the  court  un- 
questJunable.  The  fact  that  the  judge  of 
this  court,  to  whom  said  claim  was  presented 
for  approval,  did  not  approve  tbe  same,  does 
not  in  any  manner  lessen  the  character  ot 
tbe  act  of  the  executor.  It  is  the  duty  of 
executors,  not  only  to  protect  the  estate  from 
fraudulent  claims,  but  also,  if  he  has  knowl- 
edge of  the  questionable  character  of  any 
claim,  to  advise  the  court  thereof.  An  ex- 
ecutor is  an  officer  of  the  court,  and  tbe 
Judge  whose  duty  it  is  to  approve  claims 
must  to  a  greater  or  less  extent  depend  upon 
the  executor  of  an  estate  for  information  as 
to  tbe  merits  of  the  claims  presented." 

We  have  given  attention  to  the  argument 
of  appellant,  but,  in  view  of  what  has  been 
stated;  supplemented  by  the  consideration 
due  tbe  situation  of  the  trial  Judge  as  to  tbe 
manner  and  appearance  of  tbe  witnesses  and 
tbe  personal  element  involved,  which  cannot 
be  reproduced  by  tbe  record,  we  think  fur- 
ther comment  is  unnecessary,  and  that  we 


Digitized  by 


Google 


Okl.) 


BABINOYITZ  r.  MONO-  &  BOTH 


1101 


would  be  entirely  unwarranted  In  interfer- 
ing wltli  tlie  order  or  judgment 
It  Is  therefore  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HAKT,  J. 


(32  OU.  697) 

RABINOVITZ  T.  MONO  &  SON. 
(Supreme  Court  of  Oklahoma.    April  9,  1912.) 

(Sfttahtu  bv  the  Court.) 
Appkai.  and  Ebbob  (i  694*)— Rbvibw— PiWD- 

IN08  OF  BErE8E£. 

The  record  in  this  case  contains  the  peti- 
tion, the  findings  of  fact  of  the  referee,  and  his 
conclusions  of  law.  There  was  no  motion  for 
a  new  trial.  The  evidence  ia  not  included  in 
the  case-made.  It  is  held  that,  in  the  light  of 
the  allegations  of  the  petition  and  the  findings 
of  fact  thereunder,  the  conclusion  of  law  reach- 
ed by  the  referee  is  fully  sustained  by  the  law. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2910;  Dec  Dig.  S  694.*] 

CommissioBere'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County; 
Ij.  M.  Poe,  Judge. 

Action  by  Mong  &  Son  against  B.  Rabino- 
Titz.  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

Hulette  F.  Aby  and  William  F.  Tucker, 
both  of  Tulsa,  for  plalntlfT  In  error.  Frank 
Duncan,  of  Tulsa,  for  defendants  in  error. 

ROBERTSON,  C.  But  one  question  is 
presented  for  review  by  the  record  in  this 
case,  1.  e.,  the  finding  of  fact  of  the  referee 
does  not  sustain  or  Justify  the  conclusion  of 
law  t^t  plaintiff  In  error  is  Indebted  to  de- 
fendants in  error,  on  count  No.  2  of  plain- 
tiff's petition,  in  the  sum  of  $300,  or  any 
other  snm. 

This  action  was  based  upon  an  oral  con- 
tract, whereby  defendants  in  error  agreed  to 
drill  for  plaintiff  In  error  certain  oil  wells 
on  a  tract  of  land  known  as  the  Katie  Web- 
ber lease.  -  It  is  urged  in  count  2  of  the  peti- 
tion, among  other  things,  that  defendants  in 
error  were  not  permitted  to  enter  upon  the 
said  tract  of  land  on  account  of  a  dispute 
between  third  parties  and  plaintiff  in  error 
as  to  the  latter's  right  to  go  upon  said  lease 
for  such  purpose;  that  J.  D.  Mong,  one  of 
the  defendants  In  error,  "acting  under  in- 
structions which  he,  the  said  J.  D.  Mong, 
received  from  the  said  defendant,  moved  his 
tools  and  machinery  from  said  lease  or  ground 
to  an  adjoining  piece  of  ground,  and  was 
then  and  there  ordered  by  said  defendant  to 
await  his  instructions  and  orders  and  hold 
himself  in  readiness  to  go  upon  the  said 
Katie  Webber  lease  as  soon  as  he,  the  said 
defendant,  could  make  arrangements  so  to 
do;  that  on  or  about  the  25th  day  of  July, 
1907,  defendant  ordered  plaintiffs,  by  oral 
instruction  to  J.  D.  Mong,  a  member  of  said 
plaintiff  partnership,  above  named,  to  again 
move  his  tools  and  machinery  on  the  lease 
or  piece  of  ground  known  as  the  Katie  Web- 


ber lease,  aa  above  mentioned,  und  to  pro- 
ceed with  said  oil  well  drilling,  as  per  oral 
contract  entered  into  by  and  between  said 
plaintiffs  and  sold  defendant,  as  set  out  in 
count  one  of  this  petition;  that  said  plaln- 
tlfCs,  by  reason  of  defendant's  failure  to 
place  plaintiffs  in  peaceable  possession  of 
the  said  Katie  Webber  lease,  or  piece  of 
ground  aforesaid,  where  oil  wells  were  to  be 
drilled,  at  the  time  defendant  ordered  plain- 
tiffs to  move  their  tools  and  machinery  to 
said  lease  and  commence  drilling  said  w^s, 
to  wit,  between  June  1,  1907,  and  June 
20,  1907,  and  during  said  time  that  said 
plaintiffs,  under  instructions  from  said  de- 
fendant, were  holding  themselves  In  readi- 
ness to  go  upon  said  Katie  Webber  lease, 
where  said  oil  wells  were  to  be  drilled,  the 
»aid  plaintiffs  remained  idle  and  unahle  to 
work  between  the  20th  day  of  June,  1907, 
and  the  25th  day  of  July,  1907,  inclusive, 
a  period  of  tbirty-flve  (35)  days,  and  the  said 
plaintiffs  were  damaged  by  reason  thereof  in 
the  loss  of  time  and  use  of  machinery  in  the 
sum  of  three  hundred  and  fifty  ($850.00)  dol- 
lars ;  that  the  reasonable  value  of  plaintiffs* 
time  and  use  of  machinery  for  said  thlrty- 
flve  (35)  days  was  ten  ($10.00)  dollars  per 
day,  or  three  hundred  and  fifty  ($350.00) 
dollars." 

The  finding  of  fact  by  the  referee  on  this 
count  is  as  follows:  "I  find  that  the  de- 
fendant ordered  and  directed  the  plaintiffs 
to  take  their  oil  well  drilling  machinery  and 
proceed  upon  and  commence  drilling  on  prop- 
erty known  as  the  Katie  Webber  lease ;  thati 
pursuant  to  such  instructions,  the  plaintiffs 
moved  their  machinery  to  a  place  immediate- 
ly adjacent  the  place  on  said  lease  at  which 
defendant  desired  a  well  drilled.  I  find  that 
plaintiffs  were,  through  no  fault  of  their 
own,  prevented  from  going  upon  said  lease 
unUl  the  25th  day  of  July,  1907.  I  find 
that  the  defendant  Instructed  the  plaintiffs 
to  hold  themselves  In  readiness  to  move  on 
said  lease,  and  that,  pursuant  to  defend- 
ant's request,  plaintiffs  held  themselves  and 
machine  in  readiness  to  move  on  said  lease 
for  a  period  of  30  days  from  June  25  to 
July  26,  1907.  I  find  that  the  reasonable 
Value  of  that  service  by  plaintiffs  to  de- 
fendant was  $10  per  day."  The  conclusion 
of  law  reached  by  the  referee  under  this 
finding  of  fact  is  as  follows:  "Count  No.  2. 
That  under  the  provisions  of  count  No.  2 
the  defendant  Is  Indebted  to  the  plaintiffs 
in  the  sum  of  $300." 

To  this  report  of  the  referee,  plaintiff  in 
error  filed  exceptions  on  December  22,  1909, 
which  were  overruled  by  the  court  and 
Judgment  entered  in  accordance  with  the 
recommendation  of  the  referee.  No  motion 
for  a  new  trial  was  made.  The  case-made 
does  not  contain  the  evidence,  and  we  must 
conclude  that  there  was  at  least  an  Implied 
contract  between  the  parties,  made  subse- 
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quent  to  and  wholly  Independent  of  the  orig- 
inal contract,  whereby  the  defmdants  in  er- 
ror were  to  be  compensated  tor  Iobs  of  time, 
as  set  out  in  count  2  of  the  petition,  and 
as  found  by  the  referee  in  bla  report,  here- 
inbefore alluded  to.  These  flndinga  of  foct 
by  the  referee  are  conclusive  on  tis,  in  the 
absence  of  motion  for  a  new  trial  and  oar 
inability  to  examine  the  testimony,  which  is 
wholly  omitted  from  the  case-made;  and  such 
being  the  case  it  necessarily  follows  that  his 
conclusion  of  law  is  correct,  and  the  judg- 
ment of  the  district  court  of  Tulsa  county 
should  be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 


(n  Okl.  710) 
TUTTLB  y.  JEFFERSON  POWER  &  IM- 
PROVEMENT CO. 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(BvUabut  hf  the  Court.) 
BinwEifT  Domain  (|  35*)— Pubuo  Usb— Dib- 

TBIBUTION  OF  ELECTBICITT. 

The  generating,  storing,  and  distribution  of 
electricity  for  the  use  of  all  who  may  have 
need  of  it,  npon  equal  and  reasonable  terms,  is 
a  public  use,  bo  as  to  justify  an  exercise  of  the 

Sower  of  eminent  domain  conferred  by  section 
of  an  act  approved  May  20,  1908  (Seas.  Laws 
1907-08,  p.  261). 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  80;  Dec.  Dig.  |  35.*] 

Error  from  District  Court,  Grant  County; 
W.  M.  Bowles,  Judge. 

Action  by  the  Jefferson  Power  &  Improve- 
ment Company  against  J.  L.  Tuttle.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Harris  &  Harris  and  A.  C.  Olenn,  all  of 
Medford,  for  plaintiff  in  error.  Emery  H. 
Breeden,  of  Medford,  for  defendant  in  error. 

TURNER,  C.  J.  On  November  16,  1909, 
Jefferson  Power  &  Improvement  Company, 
a  corporation,  filed  its  amended  petition  in 
the  district  court  of  Grant  county,  which, 
after  alleging  its  corporate  existence  under 
the  laws  of  the  state,  that  Its  main  office 
was  at  Jefferson,  Okl.,  and  that  it  was  or- 
ganized for  the  purpose  of  erecting,  maintain- 
ing, and  operating  a  water  power  plant  in 
Grant  county,  with  which  to  manufacture 
electricity  and  furnish  the  same  to  users 
thereof  for  light,  power,  beat,  and  other  pur- 
poses, further  substantially  states  that  both 
Salt  Fork  river  and  Pond  creek  run  through 
said  county,  and  are  nonnavigable  streams; 
that  defendants  Mont  Mayse  and  J.  Ia  Tuttle 
are  each  the  owner  of  a  portion  of  a  certain 
strip  of  land  (describing  it)  lying,  between 
the  waters  of  those  streams,  which  were  a 
short  distance  apart,  upon  which  "plaintiff 
desires  and  intends  to  construct,  maintain. 


and  operate  the  necessary  dams,  drains., 
flumes,  conduits,  flood  gates,  buildings,  and 
equipmoits,  for  the  purpose  of  condncting 
water  from  said  Salt  Fork  river  into  said 
Pond  creek,  and  there  store  the  same,  for 
the  purpose  of  running  and  operating  the 
machinery  required"  to  successfully  opoate 
a  power  plant  for  generating  electricity  for 
heat,  lighting,  and  power  and  furnishing 
same  to  consumers  generally  for  hire,  but 
over  which  said  land  it  says  "defendants  re- 
fuse to  grant  the  right  of  way."  PlaintUF 
prays  that  said  land  be  condemned  onder  tlie 
right  of  eminent  domain,  etc.,  and  that  it  be 
granted  the  right  to  use  and  appropriate  said 
lands  for  the  purpose  aforesaid.  Plaintiff, 
being  organized  under  the  laws  of  this  state 
invokes  the  beneflt  conferred  by  an  act  ap- 
proved May  20,  1908.  Section  3  reads:  "Any 
water  power  company,  organized  under  the 
law  of  this  state,  shall  have  power  to  exer- 
cise the  right  of  eminent  domain  In  like 
manner  as  railroad  companies,  for  the  pur- 
pose of  securing  sites  for  the  erection  of 
water  power  plants,  together  with  the  neces- 
sary dams  over  any  nonnavigable  stream, 
and  sites  for  the  storage  of  water,  and  of 
securing  rights  of  way  for  the  necessary 
flumes  and  conduits  for  the  purpose  of  con- 
ducting water  for  public  or  private  consump- 
tion, and  generating  power,  and  for  the  pur- 
pose of  securing  rights  of  way  for  poles, 
wire  and  cables  for  transferring  and  trans- 
mitting electricity  generated  by  water." 

The  only  question  raised  by  the  action 
of  the  court  In  overruling  the  separate  de- 
murrer of  Tnttle  to  the  petition  is  whether 
the  furnishing  of  electricity  to  the  pnbllc 
for  light,  beat,  and  power,  or  such  members 
thereof  as  may  desire  to  purchase  the  current 
for  any  or  all  said  purposes,  is  a  public  use, 
for  which  the  power  of  eminent  domain  may 
be  invoked.  If  not,  said  statute  is  con- 
trary to  our  own  and  the  fourteenth  amend- 
ment of  the  federal  Constitution;  otherwise 
not  While  the  Legislature  is  the  sole  Judge 
of  the  necessity  or  expediency  of  the  ap- 
propriation of  private  property  to  public  use, 
when  the  use  to  which  that  property  is  to 
be  appropriated  is  a  public  use,  the  deter- 
mination of  the  character  of  the  proposed 
use,  as  to  whether  the  same  la  or  la  not  a 
public  use,  is  a  Judicial  question  which  we 
will  now  decide.    Const  art  2,  {  24. 

Cooley's  Const  Limitations  (6th  Ed.)  p. 
655,  says:  "That  only  can  be  considered 
•  •  ♦  [a  public  use]  where  the  govern- 
ment is  supplying  its  own  needs,  or  ia  fur- 
nishing facilities  for  its  citizens  in  regard  to 
those  matters  of  public  necessity,  conven- 
ience, or  welfare  which,  on  account  of  their 
peculiar  character  and  the  difficulty,  i>erhap8, 
impoBsibility,  of  making  provision -for  them 
otherwise,  is  alike  proper,  useful,  and  need- 
ful for  the  government  to  provide." 

In  Brown  v.  Gerald.  100  Me.  351,  61  Atl 
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786,  TO  L.  R.  A.  472,  lOB  Am.  St.  Rep.  526, 
the  court  said:  "We  think  It  should  be  con- 
ceded that  the  taking  of  the  land  for  the 
purpose  of  supplying  the  public,  or  so  much 
of  the  public  as  wishes  It,  with  electric  light- 
ing Is  for  a  public  use."  And  again:  "We  re- 
peat that  we  think  that  no  one  would  now 
deny  that  electric  lighting  for  the  public  is 
a  public  use,  and  that  a  corporation  engaged 
'  In  that  business  may  properly  be  granted 
the  right  of  eminent  domain  for  that  use." 
This  is  now  too  well  settled  to  admit  of 
serious  discussion. 

1  Xiewls,  Eminent  Domain  (3d  Ed.)  §  268, 
says:  "The  furnishing  of  electricity  to*  the 
public  for  light,  heat,  or  power — that  is,  to 
such  members  of  the  public  within  a  given 
territory  as  may  desire  the  current  for  any 
or  all  of  such  purposes — is  a  public  use,  for 
which  the  iMwer  of  eminent  domain  may  be 
exercised" — citing  in  support  thereof  abun- 
dant authority,  with  no  dissenting  opinion, 
except  Brown  v.  Gerald,  supra.  Quoting 
approvingly  from  Rockingham  Co.  L.  &  P. 
Co.  T.  Hobbs,  72  N.  H.  631,  68  Atl.  46,  66  L. 
R.  A.  581,  that  eminent  author  further  says: 
"The  knowledge  recently  acquired  concerning 
electricity  has  made  it  possible  to  divide 
power  into  any  desired  portions,  and  to  free- 
Lv  transmit  tbe  same  to  almost  any  point 
for  use.  This  has  created  a  demand  for  pow- 
er which,  though  not  so  universal  as  the  de- 
mand for  water,  is  nevertheless  of  a  public 
character.  Like  water,  electricity  exists  In 
nature  in  some  form  or  state,  and  becomes 
useful  as  an  agency  of  man's  Industry  only 
when  collected  and  controlled.  It  required 
a  large  capital  to  collect,  store,  and  distribute 
It  for  general  use.  The  cost  depends  largely 
upon  the  location  of  the  power  plant.  A 
water  power  or  a  location  upon  tidewater 
reduces  the  cost  materially.  It  may  happen 
that  the  business  cannot  be  Inaugurated  with- 
out the  aid  of  the  power  of  eminent  domain 
for  the  acquisition  of  necessary  land  or  rights 
In  land.  All  these  considerations  tend  to 
show  that  the  use  of  land  for  collecting,  stor- 
ing, and  distributing  electricity,  for  the  pur- 
pose of  supplying  power  and  heat  to  all  who 
may  desire  it,  is  a  public  use,  similar  in 
character  to  the  use  of  land  for  collecting, 
storing,  and  distributing  water  for  public 
needs — a  use  that  is  so  manifestly  public 
'tliat  it  has  seldom  been  questioned  and  never 
denied.' " 

Hence,  believing,  as  we  do,  that  the  Legis- 
lature having  granted  and  this  corporation 
liavlng  accepted  the  right  of  eminent  domain, 
and  that,  in  the  exercise  of  the  grant,  it 
Impliedly  agrees  and  comes  under  obligation 
to  perform  all  those  duties  In  which  the  pub- 
lic is  interested,  and  to  aid  in  the  perform- 
ance of  which  the  grant  was  made,  including 
the  duty  to  serve  the  public  ui)on  equal  and 
reasonable  terms,  which  it  may  be  compelled 
to  do,  we  are  of  opinion  that  the  proposed 


use  is  a  public  use,  and  that  the  demurrer 
was  properly  overruled. 

ASSrmed.  All  the  Justices  concur,  except 
WILLIAMS  and  DUNN,  33^  absott,  and  not 
participating. 


NELSON  V.  WOOD,  County  Treasurer. 
(Supreme  Court  of  Oklahoma.    April  9,  1912.) 

(SvHalut  ly  <Ae  Court.) 

Taxation  (|  181*)— Indian  Lands. 

Section  4  of  an  act  of  Congress  of  May 
27,  1908,  c.  199,  35  Stat.  L.  312,  313,  entitled 
"An  act  for  the  removal  of  restrictions  from 
part  of  the  lands  of  allottees  of  the  Five  Civ- 
iliied  Tribes,  and  for  other  purposes,"  ia  valid: 
and  under  and  by  virtue  thereof  the  lands  of 
all  allotUes  of  the  Five  Civilized  Tribes  of 
Indians,  from  which  restrictions  have  been  or 
shall  be  removed,  are  subject  to  taxation  under 
the  general  laws  of  the  state  equally  with 
property  of  all  other  persons.  Gleason  v. 
Wood,  etc.,  28  Okl.  502,  114  Pac.  703. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  45;  Dec.  Dig.  |  181;*  Indians, 
Cent.  Dig.  §  54.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Pittsburg  Coun- 
ty;  P.  D.  Brewer,  Judge.    ' 

Action  by  George  Nelson,  guardian  of  Bea- 
trice Nelson,  against  J.  I.  Wood,  county 
treasurer,  to  enjoin  collection  of  taxes.  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
titr  brings  error.    Affirmed. 

David  0.  McCurtaIn  and  Edward  P.  Hill, 
both  of  McAIester,  for  plaintiff  in  error.  T. 
R.  Dean,  of  McAIester,  for  defendant  in  er- 
ror. 

ROBERTSON,  C.  The  issues  in  this  case 
are  identical,  in  all  respects,  with  those  of 
Michael  Gleason  et  al.  v.  J.  I.  Wood,  County 
Treasurer  of  Pittsburg  County,  28  Okl.  602, 
114  Pac.  703,  No.  1887,  decided  March  21, 
1911;  and  the  opinion  of  the  court  in  that 
case  is  hereby  adopted  as  the  opinion  in  this 
case. 

The  Judgment  of  the  superior  court  of 
Pittsburg  county  should  therefore  be  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole. 


(32  Okl.  687) 

AMERICAN  SURETY  CO.  T.  MORTON, 

(Supreme    Court  of   Oklahoma.     April  8. 
1912.) 

(SylUthut  h»  the  Court.) 
1.  Principai,  and  Agent  (§  184*)— Liabh.- 
rriES  TO   Third   Pabtieb  —  Unauthobizbd 

CONTBACT. 

If  a  man  contracts  as  agent,  but  without 
authority,  for  a  principal  whom  he  names,  he 
cannot  bind  his  alleged  principal  by  the  con- 
tract; but  the  party  whom  he  induces  to  con- 
tract with  him  may  sue  the  alleged  agent  up- 
on a  warranty  of  authority  if  said  agent  hon- 
estly believed  that  he  bad  authority  which  he 
did  not   possess,   or  he   may   sue  the  alleged 
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agent  in  an  action  of  fraud  and  deceit  if  Uie  j 
professed  agent  knew  he  had  not  the  authority 
which  he  assumed  to  possess  and  exercise,  hut 
he  cannot  sue  the  agent  on  the  contract,  unless 
the  contract  contains  apt  words  to  bind  him 
personally. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  §{  701-703;  Dee.  Dig.  i 
184.*] 

2.  Pbincipal  and  Agent  (§  155*)— Liabili- 
ties TO  Third  Pabties  —  TJnauthobizkd 
Acts. 

In  an  action  by  a  third  person  against  one 
who  assumes  authority  to  enter  into  a  con- 
tract as  agent  for  another,  or  against  an  agent 
for  acting  in  excess  of  his  authority,  the 
measure  of  damages  is  the  loss  which  has  ac- 
crued to  the  third  person  as  a  natural  conse- 
quence of  the  want  of  authority,  and  is  not  lim- 
ited b^  the  contract,  but  embraces  all  injuries 
resulting  from  the  wrongful  assumption. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  574-582;  Dec  Dig.  { 
155.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Washington  County  Court;  A.  T. 
Dumenll,  Judge. 

Action  by  the  American  Surety  Company 
against  A.  D.  Morton.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

J.  T.  Shlpman,  of  BartlesvUle,  for  plpintlfC 
In  error.  Montgomery  &  O'Meara,  of  Bart- 
lesTllle,  for  defendant  In  error. 

ROBERTSON,  a  The  plaintiff  brought 
this  suit  against  defendant  to  recoyer  premi- 
ums alleged  to  be  due  on  guardian's  bond, 
and  for  expenses  incurred  In  attempting  to 
collect  the  same.  The  Judgment  of  the  low- 
er court  was  for  the  defendant.  The  com- 
plaint. In  substance,  charges  that  in  March, 
1904,  the  defendant,  Morton,  representing  to 
plaintiff  that  he  was  the  agent  of  one  James 
Donnelly,  made  application  to  have  it  become 
surety  on  the  bond  of  one  Silas  Bryan  as 
guardian  of  his  (Bryan's)  children,  and  by 
the  terms  of  the  agreement  Donnelly  was  to 
sign  a  contract  which  would  obligate  the 
guardian  to  pay  f5  per  year  premium  on  the 
bond  until  it  was  released.  Donnelly's  name 
was  signed  by  Morton.  It  is  charged  that 
Morton  had  no  authority  to  sign  Donnelly's 
name  to  the  application,  and  that,  therefore, 
Morton  became  liable  to  the  surety  company 
to  the  same  extent  as  if  he  bad  signed  his 
own  name.  Instead  of  Donnelly's.  This  ac- 
tion is  on  the  contract  itself,  and  plaintiff 
does  not  attempt  to  recover  on  defendant's 
warranty  of  his  authority  to  sign  the  name 
of  his  principal,  nor  does  It  attempt  to  re- 
cover against  defendant  for  damages  for 
fraud  and  deceit. 

The  case  was  tried  to  the  court  without  a 
Jury,  and  at  the  request  of  the  surety  com- 
pany the  court  made  special  findings  of  fact, 
among  which  are  the  following: 

"(1)  The  court  finds  that  the  defendant, 
Morton,  made  no  representations  as  to  his 
authority  that  were  untrue,  or  that  he  had 
reason  to  believe  were  untrue. 


.  "(2)  The  court  finds  that  plaintirs  agent 
who  took  the  application  for  the  bond  in  tbis 
case  was  not  deceived  as  to  Morton's  autborl- 
ty  by  anything  that  was  said,  or  done  by 
Morton,  and  that  Morton  answered  trotliful- 
ly  the  questions  asked  him." 

[1]  It  seems  plain  that  Morton  would  net 
be  personally  liable  on  the  contract  as  sued 
on  herein,  inasmuch  as  the  court  found  tlmt 
be  acted  honestly,  and  that  the  agent  was 
not  deceived  as  to  Morton's  authority  to  sign 
Donnelly's  name.  Lawson  on  Contracts,  S 
195,  lays  down  the  rule  in  such  case  as  fol- 
lows: "Although  there  are  decisions  which 
hold  an  agent  personally  liable  on  a  contract 
which  he  makes  in  the  name  of  another  with- 
out his  authority,  they  are  clearly  wrong,  for 
it  is  not  the  business  of  courts  to  make  con- 
tracts for  parties  which  neither  of  them  in- 
tended to  make  or  would  have  consented  to 
make."  This  does  not  mean  that  the  surety 
company  would  be  left  without  a  remedy,  for, 
as  the  author  above  quoted  says  in  the  lat- 
ter part  of  section  195,  supra:  "The  ag^it's 
liability  in  such  a  case  is  either  upon  an  Im- 
plied warranty  of  authority  on  his  part, 
when  he  acts  in  good  faith,  or  upon  tbe 
ground  of  fraud  when  he  intentionally  mis- 
represents his  authority.  The  party  con- 
tracted with  has  the  right,  on  learning  the 
facts,  to  repudiate  the  contract  and  to  hold 
the  assumed  agent  immediately  responsible 
for  damages,  without  waiting  for  the  time 
when  an  action  would  lie  on  the  contract  it- 
self, and  the  damages  are  to  be  measured, 
not  by  the  contract,  but  by  the  injury  result- 
ing from  the  agent's  want  of  power."  Anson 
on  the  Law  of  Contract  (American  Ed.)  §  422. 
lays  down  the  rule  as  follows:  "If  a  man 
contracts  as  agent,  but  without  authority,  for 
a  principal  whom  he  names,  he  cannot  bind 
his  alleged  principal  by  the  contract ;  but  the 
party  whom  he  Induces  to  contract  with  him 
has  one  of  two  remedies:  (a)  If  the  alleged 
agent  honestly  believed  that  he  had  an  au- 
thority which  he  did  not  possess,  he  may  be 
sued  upon  a  warranty  of  authority.  •  •  • 
(b)  If  the  professed  agent  knew  that  he  had 
not  the  authority  which  he  assumes  to  pos- 
sess, he  may  be  sued  by  the  injured  in  tbe 
action  of  deceit."  Lawson  on  Contracts,  i 
195,  further  says:  "But  It  would  be  stating 
the  rule  rather  too  broadly  to  say  that  the 
agent  is  liable  on  this  warranty  of  authority, 
even  where  he  bona  flde  believes  that  he  had 
the  authority,  though  this  would  seem  to  be 
the  doctrine  of  the  leading  English  case.  If 
he  enters  Into  a  contract  as  the  agent  of  an- 
other, and  does  so  honestly,  at  the  same  time 
fully  disclosing  all  the  facts  touching  his  au- 
thority, so  that  a  person  contracting  is  fully 
Informed  of  the  authority  possessed  or  daim- 
ed  by  him,  he  does  not  become  personally  It* 
able  if  it  turns  out  that  he  really  had  no  au- 
thority." In  31  Cye.  p.  1614,  it  is  said:  "As 
to  the  ground  upon  which  the  liability  of  an 
agent  contracting   tor  another   without  au- 
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thorlty  rests,  tbe  antborlties  in  tbe  several 
states  differ  widely,  nor  is  It  easy  to  recon- 
cile tbe  various  decisions  In  the  same  state. 
In  some  Jurisdictions,  particularly  In  tbe 
earlier  cases,  It  Is  held  that  an  action  may 
be  maintained  against  tbe  agent  as  principal 
upon  the  contract  Itself,  although  it  contains 
no  apt  words  to  bind  blm  personally,  but 
only  to  bind  the  principal,  upon  the  theory 
that  the  contract  must  have  been  Intended  to 
bind  some  one;  U  not  the  principal,  then 
tbe  agent  By  tbe  great  weight  of  recent 
authority,  however,  this  theory  has  been  em- 
phatically repudiated,  and  it  Is  now  general- 
ly held,  more  logically,  that  the  agent  can- 
not be  held  upon  tbe  contract  unless  1^  con- 
tains apt  words  to  bind  him  personally,  in 
tbe  absence  of  which  tbe  only  remedy  Is  by 
an  action  for  the  breach  of  bis  Implied  war- 
ranty or  an  action  for  deceit  if  the  circum- 
stances warrant  the  latter  remedy." 

[2]  These  authorities,  without  doubt,  are 
dedsive  of  the  question  raised  in  this  case. 
The  plaintiff  below  sued  Uorton  on  the  con- 
tract. Just  as  though  he  had  signed  his  own 
name  instead  of  Donnelly's.  The  recovery 
under  the  complaint  would  of  necessity  have 
been  measured  by  tbe  terms  of  tbe  con- 
tract Itself.  A  recovery  under  an  Implied 
warranty  of  authority  would  have  been 
measured  by  tbe  real  damage  sustained  by 
tbe  breach  of  the  warranty.  The  rule  for 
the  measure  of  damages  In  such  case  Is  stat- 
ed In  31  C^c.  1551,  as  follows :  "In  an  action 
by  the  third  person  against  one  who  assumed 
authority  to  enter  into  a  contract,  as  agent 
for  another,  or  against  an  agent  for  acting  In 
excess  of  his  authority,  the  measure  of  dam- 
ages is  the  loss  which  has  accrued  to  tbe 
third  person  tts  a  natural  and  probable  con- 
sequence of  tbe  want  of  authority,  and  is  not 
limited  by  the  contract  but  embraces  all  in- 
juries resulting  from  the  wrongful  aesnmp- 
tion."  The  contract  contains  no  reference  to 
Morton,  nor  are  there  any  apt  words  wMcb 
tend  to  bind  blm  personally.  Clearly,  under 
the  pleadings,  no  recovery  could  bave  been 
bad  on  tbe  contract.  None  was  sought  on 
any  other  theory.  Therefore  It  necessarily 
follows  that  the  Judgment  of  the  county 
court  of  Washington  county  was  correct,  and 
should  be  In  all  things  affirmed. 

PER  CURIAM.    Adopted  In  Whole. 


(7   OU.  Cr.  Z28) 

McSPADDEN  v.  TERRITORY. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  24,  1912.) 

(/SsiJlabiu  ip  the  Court.) 

Cbiuinal  Law  (8  101*)— Transfeb  of  Caus- 
es—CERTincATi  o  n  . 

•  When  an  order  for  a  transfer  of  a  criminal 
case  that  was  pendini^  in  a  territorial  court  at 
tbe  time  of  the  admission  of  Olclahoma  as  a 
state    to    the    proper   court   of    the    county    of 


proper  venue  is  made,  it  Is  tlie  duty  of  the 
clerk  of  the  district  court  to  make  out  a  de- 
scriptive list  of  all  the  papers,  orders,  and 
Judgments,  and  copies  of  all  orders  and  docket 
entries  therein,  certified  to  as  being  the  com- 
plete record  of  tbe  oase  as  shown  by  the  rec- 
ord of  such  court,  and  send  tbe  same,  together 
with  all  tne  papers,  to  the  court  to  which  tbe 
case  is  ordered  transferred.  A  trial  and  con- 
viction upon  papers  not  authenticated,  and 
without  the  certificate  required  by  tbe  statute, 
is  invEdid.  The  trial  court,  having  no  sufficient 
record  on  which  to  proceed  to  trial,  was  with- 
out Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  198-205;  Dec.  Dig.  {  101.*] 

Appeal  from  District  Court,  Beckham  Coun- 
ty;    G.  A.  Brown,  Judge. 

Sam  McSpadden  was  convicted  of  grand 
larceny,  and  appeals.  Reversed  and  re- 
manded. 

I^tae  plaintiff  In  error,  Sam  McSpadden, 
and  D.  M.  Jamison  and  Alvln  Ebgle  were 
Jointly  indicted  at  tbe  September  term,  1906, 
of  the  district  court  of  the  Second  Judicial 
district  of  the  territory  of  Oklahoma,  within 
and  for  Roger  Mills  county,  in  said  territory, 
for  the  crlmie  of  grand  larceny.  Tbe  Indict- 
ment was  presented  and  filed  in  open  court 
September  22,  1906,  and  was  pending  In  tbe 
district  court  of  Roger  Mills  county,  terri- 
tory of  Oklahoma,  at  the  time  of  tbe  admis- 
sion of  the  state  of  Oklahoma  Into  the  Union. 

June  9,  1908,  an  application  for  transfer- 
ring said  case  from  Roger  Mills  county  to 
Beckham  county,  state  of  Oklahoma,  was 
made  by  the  county  attorney,  and  the  dis- 
trict court  of  Roger  Mills  county  entered  an 
order  transferring  the  case  to  Beckham  coun- 
ty. On  September  12,  1908,  the  defendant 
filed  a  motion'  to  retransfer  tbe  cause  from 
Beckham  county  to  Roger  Mills  county,  upon 
the  ground  that  tbe  transfer  thereof  from 
the  county  of  Roger  MUls  to  tbe  county  of 
Beckham  was  without  authority  of  law;  that 
said  transfer  was  made  without  the  consent 
of  the  defendant  or  his  counsel,  and  without 
the  knowledge  of  the  defendant  or  his  coun- 
sel, which  motion  was  supported  by  the  affi- 
davits of  the  defendant  and  counsel.  The 
motion  was  overruled  by  the  court.  The  de- 
fendant then  filed  a  motion  to  dismiss,  for 
tbe  following  reasons:  Because  it  does  not 
appear  from  the  record  herein  that  this  court 
has  acquired  Jurisdiction  herein,  and  that  Ao 
due  and  legal  certificate  appears  upon  or  to 
any  of  the  proceedings,  or  purported  proceed- 
ings, found  In  the  files,  purporting  to  be  the 
transcript  of  the  proceedings  in  this  cause  in 
tbe  district  court  of  Roger  Mills  county, 
which  motion  was  overruled  by  the  court. 
The  case  was  dismissed  as  to  the  defendant 
Alvln  Engle. 

The  defendants  were  arraigned  and  enter- 
ed pleas  of  not  guilty.  The  case  was  called 
for  trial,  the  Jury  impaneled,  and  the  first 
witness  for  the  state  was  called  to  testify. 
Thereupon  the  defendant  interposed  the  fol- 
lowing objection:  "Comes  now  the  defendant 
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M  tbis  time  and  objects  to  the  Introduction 
«f  any  evidence  In  this  case,  for  the  reason 
that  this  court  has  no  Jurisdiction  to  try 
this  case,  from  the  fact  that  it  has  never 
been  legally  transferred  from  Roger  Mills 
county,  Okl.,  which  was  then  Roger  Mills 
•county,  territory  of  Oklahoma,  the  county  in 
which  the  Indictment  was  returned."  Which 
■objection  was  overruled  by  the  court,  and 
the  trial  proceeded. 

The  facts  may  be  briefly  stated  from  the 
testimony  of  the  codefendant  Alvln  Engle, 
-who  testified  on  behalf  of  the  state,  as  fol- 
lows: That  he  was  acquainted  with  Sam 
McSpadden  and  D.  M.  Jamison,  his  codefend- 
ants,  at  the  time  in  question,  January  1,  1906, 
and  was  living  11  miles  northwest  of  Say  re; 
that  he  brought  a  load  of  cotton  that  day  to 
Sayre;  that  McSpadden  brought  about  a  bale 
and  had  it  ginned,  and  asked  witness  to  haul 
It  out  home  for  him;  that  he  started  home 
that  evening  about  8  o'clock  by  himself,  tak- 
ing a  bale  of  cotton  which  he  got  from 
Teams'  gin;  that  Sam  McSpadden  helped 
Ixim  get  it;  that  they  did  not  discuss  the 
matter  as  to  whose  bale  of  cotton  it  was; 
that  McSpadden  was  to  stay  in  town  that 
night  and  bring  a  load  of  coal  the  next  day; 
that  he  got  lost,  and  his  team  ran  into  a 
fence,  and  he  could  not  get  them  back  on 
the  road,  so  he  unhitched  the  team  and  rode 
one  of  them  home;  that  the  next  morning 
when  he  got  up  there  was  a  light  snow,  and 
."he  tracked  back  about  three-quarters  of  a 
mile  and  found  his  wagon  in  a  comer  of  the 
fence;  that  he  upset  the  cotton  bale  and 
looked  at  It,  and  saw  Mr.  Teams'  brand  on 
It;  that  be  then  went  to  McSpadden  and 
told  him  how  it  was;  that  It  was  Teams' 
•cotton;  that  McSpadden  said  that  he  would 
bring  his  team  over  and  would  take  it  back 
that  night,  and  he  told  blm  it  was  all  right; 
that  be  went  back  in  the  evening  and  told 
McSpadden  that  he  had  better  get  his  team 
and  take  the  cotton  back;  that  he  thought 
that  they  would  be  looking  for  them,  and 
.they  might  be  arrested;  that  they  concluded 
tliat  they  would  wait  until  night  and  take  it 
.back;  that  McSpadden  came  to  his  place 
that  night,  and  he  hitched  his  team  and  was 
going  to  bring  the  cotton  to  town,  and  his 
team  was  so  weak,  and  they  had  been  work- 
ing so  hard,  that  he  did  not  think  that  they 

-  «ould  pull  it  to  town,  80  he  told  McSpadden 
that  he  would  not  bring  it  to  town,  and  for 

'  him  to  take  his  team,  and  he  would  let  him 
have  his  wagon;   that  he  did  not  want  the 

.  cotton  on  his  place;  that  they  agreed  to  take 
the  cotton  to  a  canyon,  where  it  was  found, 
until  night;  that  shortly  afterwards  they 
were  arrested;    that  witness  cut  the  marks 

-  of  the  bale  of  cotton  himself,  so  that  if  any> 
body  should  see  it  they  would  not  know  that 
it  was  Teams'  cotton. 

He  further  testlfled  that  McSpadden  was 
very  drunk  when  they  were  loading  the  cot- 
ton; that  he  staggered  around  and  fell,  and 
.'  the  cotton  fell  on  blm;  that  they  tried  again, 


and  got  it  on  the  wagon,  and  he  started  home 
with  it;  that  McSpadden  did  not  suggest  to 
cut  the  brands  of  nor  to  hide  It;  that  Mc- 
Spadden brought  his  cotton  in  that  day 
and  left  It  at  WUliam's  gin;  that  the  bale 
of  cotton  was  taken  from  Teams'  gin. 

The  defendant  McSpadden  testified  on  his 
own  behalf  that  be  did  not  know  who  took 
the  cotton  from  Teams'  gin;  that  be  was 
drunk,  and  did  not  remember  how  be  reached 
home  that  night;  that  he  only  knew  what 
they  said;  that  be  first  recollected  of  see- 
ing the  cotton  on  the  night  of  January  2d 
at  Alvin  Engle's,  did  not  know  bow  it  got 
there;  that  they  were  all  drunk  January  Ist 
at  Sayre,  and  about  the  last  thing  he  re- 
membered Engle  and  himself  went  over  to 
a  saloon  and  got  two  bottles  of  wbisky  and 
drank  some  more;  that  they  started,  on  the 
night  of  January  2d,  to  bring  the  cotton  badt; 
that  Engle  said  that  bis  team  was  not  able: 
that  McSpadden's  team  was  at  bis  home,  2 
or  8  miles  from  Engle's;  that  they  put  it  on 
the  wagon  and  hauled  it  1%  miles  north 
to  the  road  that  ran  to  Sayre,  and  while 
on  the  road  to  Sayre  Engle  said  bis  team 
was  unable  to  haul  it  to  Sayre,  and  that  be 
would  have  to  get  bis  team  to  haul  it;  that 
he  intended  to  haul  it  back  when  lie  found 
out  that  It  did  not  belong  to  blm  and  possi- 
bly belonged  to  Teams;  that  they  agreed  to 
bring  It  back,  and  that  be  bad  no  intention 
of  stealing  the  cotton;  that  they  were  arrest- 
ed that  evening. 

The  case  was  dismissed  as  to  the  defoid- 
ant  Jamison.  The  Jury  returned  the  ver- 
dict, finding  the  defendant  McSpadden  guilty, 
and  assessed  his  punlsbmotit  at  imprison- 
ment in  the  state  penitentiary  for  a  term  of 
two  years  and  six  months.  The  defendant 
filed  motions  for  new  trial  and  in  arrest  of 
Judgment,  which  were  ovormled  on  March 
23,  1010,  and  Judgment  and  sentence  was  en- 
tered in  accordance  with  the  verdict  The 
defendant  appealed  by  filing  in  this  court, 
September  21,  1910,  a  petition  in  error  and 
case-made. 

Harrison  &  Leach,  of  Sayre,.  for  plaintllC 
in  error.  Chas.  West,  Atty.  Gen.,  and  E.  6. 
Spllman  and  Smith  G.  Matson,  Asst.  Attys. 
Gen.,  for  the  State. 

DOTLE,  3.  (after  stating  tiie  facts  as 
above).  The  first  three  assignments  of  er- 
ror present  a  question  as  to  the  regularity 
of  the  transfer  of  the  case,  as  made,  from 
the  district  court  of  Roger  Mills  county  to 
the  district  court  of  Beclihaffi  county. 

Section  2,  art  3,  ch.  18,  Session  Laws 
1908,  provides:  "Sec.  2.  That  all  those  crim- 
inal cases,  transferred  from  the  courts  of 
the  territory  of  Oklahoma  and  the  United 
States  Courte  in  Indian  Territory  to  the 
courts  of  tbis  state,  as  transferred  by  acts  of 
Congress  and  accepted  by  the  Constitution 
which  would  have  been  properly  triable  in 
any  other  court  of  any  county,  or  district  of 


Digitized  by 


Google 


Okl.) 


Mo6PADD£K  v.  TERRITORY 


1107 


Ibis  state,  bad  sncb  suit  or  proceeding  been 
commenced  after  tbe  admission  of  tbls  state 
Into  tbe  Union,  may,  upon  the  application  of 
the  defendant  therein,  filed  with  the  clerk 
of  the  district  court  within  ninety  days  after 
the  passage  and  approval  of  this  act,  be 
transferred  to  the  proper  court  of  such  coun- 
ty or  district  for  trial." 

The  defendant,  under  this  provision,  had 
the  right  to  transfer  the  case,  if  exercised  in 
90  days.  But  It  is  further  provided  (chapter 
16,  art.  2,  Session  Laws  1908):  "Sec.  6.  In 
all  criminal  cases  pending  In  any  county 
where  the  venue  properly  lies  in  another 
county,  the  court  may,  upon  motion  of  the 
county  attorney,  or  upon  its  own  motion, 
transfer  such  cause  to  the  county  of  proper 
venue;  such  transfer,  in  all  respects,  shall 
be  made  In  like  manner  as  Is  now  provided 
by  law." 

It  is  provided  in  chapter  16,  art.  1,  §  8, 
Session  Laws  1908,  that:  "Sec.  8.  When  an 
order  for  a  transfer  of  any  cause  or  pro- 
ceeding shall  be  made,  the  judge  or  clerk 
shall  make  out  a  descriptive  list  of  all  the 
papers  in  such  cause,  of  all  orders  and  judg- 
ments made  therein,  with  their  dates,  and  a 
bill  of  costs  that  shall  have  accrued;  shall 
carefully  and  securely  put  all  of  tbe  papers, 
with  a  copy  of  the  descriptive  list  all  orders 
and  judgments  or  a  true  copy  thereof,  bill  of 
costs,  and  all  docket  entries  in  such  case, 
certified  to  as  being  the  complete  record  of 
such  cause  or  proceeding  as  shown  by  the 
record  of  such  court,  into  a  package,  to  be 
well  covered  and  sealed  up,  and  directed  to 
the  court  or  the  clerk  of  the  court  to  which 
such  cause  or  proceeding  is  ordered  to  be 
transferred;  and  shall,  if  not  otherwise  di- 
rected by  the  court  making  the  order,  for- 
ward the  same  by  registered  mail  to  the 
court  to  which  such  cause  is  transferred." 

The  first  two  provisions  are  In  harmony, 
one  with  the  other.  If  tbe  defendant  does 
not  avail  himself  of  the  right  to  transfer, 
the  court  may,  on  motion  of  tbe  county  at- 
torney, or  upon  its  own  motion,  transfer  a 
(Timlnal  case  to  the  county  of  proper  venue. 
We  think  tbe  order  to  transfer  the  case  to 
Beckham  county  was  properly  made. 

When  such  order  of  transfer  is  made  in  a 
criminal  case,  it  is  the  duty  of  the  judge  or 
clerk  to  make  out  a  descriptive  list  of  all 
the  papers  in  such  case  and  all  orders  and 
judgments  made  therein  and  all  docket  en- 
tries in  such  case,  etc.,  certified  to  as  being 
tbe  complete  record  of  such  cause  or  pro- 
ceeding, as  shown  by  tbe  records  of  such 
court,  and  transmit  the  same,  duly  certified, 
to  the  court  to  which  such  case  Is  trans- 
ferred. That  was  not  done  in  this  case. 
For  this  reason,  the  defendant's  motion  to 
retrausfer  said  case  should  have  beeu  sus- 
tained. 

It  was  tbe  duty  of  tbe  court,  upon  the  mo- 
tion of  the  defendant,  to  require  the  clerk  of 
the  district  court  of  Roger  Mills  county  to 
make  up  and  transmit  to  the  district  court 


of  Beckham  county  a  tvTl  transcript  of  the 
record  and  proceedings,  etc.,  duly  certified, 
as  required  by  this  provision-  of  tbe  statute. 

The  district  court  of  Beckham  county,  hav- 
ing no  sufllclent  record  on  which  to  proceed 
to  trial,  was  without  jurisdiction  of  the  case ; 
and  it  was  error  to  overrule  tbe  defendant's 
objection  to  the  introduction  of  evidence 
against  the  defendant  by  the  state. 

Error  is  assigned  In  the  action  of  the 
court  in  overruling  tbe  defendant's  demurrer 
to  the  evidence.  We  think  the  evidence  suffi- 
cient to  go  to  the  jury. 

Finally,  it  is  contended  that  the  court 
erred  in  its  instructions  to  the  jury.  The 
charge  given  is  correct,  as  far  as  it  goes; 
but  we  think  that,  under  the  evidence  in  the 
case,  the  court  should  have  further  instruct- 
ed the  jury  in  regard  to  the  theory  of  the 
defense.  If  the  testimony  of  the  defendant 
Engle  as  a  witness  for  the  state,  and  the 
defendant  on  his  own  behalf,  is  true,  then 
the  defendant  was  not  guilty  of  a  larceny, 
but  only  of  a  trespass ;  and  the  conviction  was 
wrong.  They  admitted  the  unlawful  taking 
of  the  property,  but  claim  that  it  was  taken 
by  mistake,  and  not  with  intent  to  deprive 
the  owner  of  his  property ;  that  when  they 
became  duly  sober  and  discovered  their  mis- 
take in  taking  tbe  wrong  bale  of  cotton  they 
started  to  return  with  it,  and  would  have 
returned  the  same  that  night,  but  they  were 
arrested  in  the  meantime.  This  was  a  prop- 
er and  legitimate  defense  to  the  charge  of 
larceny.  No  instruction  was  requested,  and 
the  court  omitted  to  instruct  the  jury  on  this 
theory  of  the  defense. 

In  the  case  of  Mitchell  v.  Territory,  7  Okl. 
62T,  54  Pac.  782,  it  is  said:  "To  constitute 
larceny  under  this  statute,  it  is  not  necessary 
that  the  taking  should  be  with  the  purpose 
to  convert  tlie  thing  stolen  to  the  pecuniary 
advantage  or  gain  of  the  taker;  but  it  is 
sufficient  if  the  taking  be  fraudulent  or  by 
stealth,  and  with  the  intent  to  wholly  de- 
prive the  owner  of  the  property.  The  intent 
must  be  felonious,  and  must  be  to  deprive 
the  owner,  not  temporarily,  but  permanently, 
of  the  property,  and  need  not  be  lucri  causa. 
A  taking  of  personal  property  with  the  in- 
tent to  deprive  the  owner  temporarily  of  his 
property,  and  return  the  same  to  him,  is  not 
larceny,  but  is  trespass;  is  not  felony,  but 
a  misdemeanor.  The  felonious  intent  Is  one- 
of  the  material  Ingredients  of  the  crime  of 
larceny;  and  the  burden  is  on  the  prosecu- 
tion to  prove  this  Intent  to  tbe  satisfaction 
of  the  jury  beyond  a  reasonable  doubt,  the 
same  as  any  other  material  constituent  of 
the  crime.  The  reason  of  the  law  is  to  se- 
cure a  man's  property  to  him,  and  that  Is 
to  be  carried  out  rather  by  punishing  the 
thief  for  feloniously  depriving  him  of  it  than 
for  any  wrongful  gain  he  has  made  out  of 
It.  The  wrong  which  the  law  directs  its  pro- 
hibition against  and  punishment  to  is  the 
wrongful  and  felonious  deprivation. 
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We  are  of  the  opinion  that,  under  all  the 
drcnmstancea  of  the  case,  an  Instroction  em- 
bodying thla  theory  of  the  defense  should 
have  been  given. 

For  the  reasons  stated,  the  Judgment  and 
sentence  imposed  upon  the  defendant  must  be, 
and  the  same  Is  hereby,  reversed,  and  the 
cause  remanded  to  the  district  court  of  Beck- 
ham county,  with  direction  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

FUKMAN,  P.  J,,  and  ARMSTRONG,  J., 
concur. 


(7  Okl.   Cr.  201) 

RUPARD  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  20,  1912.) 

(Symbua  by  the  Cowt.) 

1.  iNTOXICATtNQ    LiQVOBS    (\  236*)— IjUJEOAI. 

CONVBYANCB— EVIDENCK. 

In  prosecutions  for  unlawfully  conveying 
intoxicating  liquor  from  one  place  in  tbig  state 
to  another  place  therein,  the  state  is  only  re- 
quired to  establish  by  the  proof,  beyond  a  rea- 
sonable doubt,  that  the  liquor  charged  to  have 
been  conveyed,  or  some  portion  of  it,  was  con- 
veyed as  alleged  in  the  information. 

[Eld.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  300-322;  Dec.  Dig.  1 
236.*] 

2.  INTOXICATTNG    LIQT70RB    (|    138* )— IlXEQAL 

Conveyance— EviDENce. 

As  a  matter  of  defense,  a  person  charged 
in  the  courts  of  this  state  with  conveying  in- 
toxicating liquor  may  prove  that  the  liquor 
80  conveyed  was  a  lawful  purchase,  intended 
for  a  lawful  purpose;  and  when  this  is  done,  to 
the  extent  of  raising  a  reasonable  doubt  in  the 
minds  of  the  jury,  he  is  entitled  to  an  acquittal. 

[Eld.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  {  148;  Dec.  Dig.  %  138.*] 

8.  Cbikinal    Law    (i    1159*)— AppeaI/— Af- 
firmance. 

When  a  person  is  on  trial,  charged  with 
unlawfully  conveying  intoxicating  liquor  from 
one  place  to  another  in  this  state,  and  the 
proof  establishes  the  conveyance  as  alleged, 
and  no  proof  is  introduced  by  the  accused,  a 
judgment  of  conviction  is  proper,  and  will  be 
affirmed  on  appeal. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3074-3083;  Dec  Dig.  § 
1159.*] 

Appeal  from  Washita  County  Court;  L. 
R.  Shean,  Judge. 

L.  T.  Rupard  was  convicted  of  unlawfully 
transporting  intoxicating  liquor,  and  appeals. 
Affirmed. 

Masslngale  ft  Duff,  of  Cordele,  for  plain- 
tiff in  error.  Smith  C.  Matson  and  E.  G. 
Spllman,  Asst  Attys.  Gen.,  for  the  State. 

ARMSTRONG,  X  The  plaintiff  In  error 
was  tried  and  convicted  at  the  October,  1910, 
term  of  the  county  court  of  Washita  county 
on  a  charge  of  unlawfully  conveying  intoxi- 
cating liquor  from  one  place  In  the  city  of 
Foss  to  another  place  In  said  city. 

The  proof  on  behalf  of  the  state  shows 
that  the  plaintiff  In  error  was  suspected  of 


selling  Intoxicating  liquor,  and  was  bdns 
watched  by  the  city  marshal;  that  the  plain- 
tiff in  error  went  into  a  booth  In  the  rear  of 
a  pool  hall  with  another  person,  and  was  fol- 
lowed by  the  officer,  who  began  to  search  the 
other  party,  whereupon  the  accused  ran  out 
and  started  away.  The  officer  pursued  him  a 
short  distance,  and  saw  him  throw  a  bottle 
of  whisky  to  one  side  in  the  snow.  The  ar- 
rest and  prosecution  followed.  Accused  in- 
troduced no  testimony  wbateva  in  Ills  own 
behalf. 

[1]  In  the  case  of  Clarence  Maynes  t. 
State,  6  OkL  Cr.  — ,  119  Pac.  644,  this  court 
held:  "In  prosecutions  for  conveying  Intoxi- 
cating liquor,  the  state  is  only  required  to  es- 
tablish by  the  evidence,  beyond  a  reasonable 
doubt,  that  the  intoxicating  liquor  charged  to 
have  been  conveyed,  or  some  portion  of  it, 
was  conveyed  as  alleged  in  the  information.'' 
In  the  same  case  we  further  held  that  a  law- 
ful purchase  of  whisky,  intended  for  a  law- 
ful purpose,  could  be  conveyed  from  one 
place  to  another.  Under  this  doctrine,  tlie 
state's  case  is  complete  when  the  proof  es- 
tablishes, beyond  a  reasonable  doubt,  that 
the  intoxicating  liquor  was  conveyed  «a 
charged. 

[2]  It  is  a  matter  of  defense  for  the  ae- 
cused  to  establish  his  innocence  to  the  ex- 
tent of  raising  a  reasonable  doubt  in.  the 
minds  of  the  Jury  as  to  the  lawfulneas  of  his 
possession  of  the  intoxicating  liquor  and  the 
conveyance  thereof. 

[i]  No  evidence  having  been  Introduced 
tending  to  establish  such  a  defmse,  the 
state's  case-  was  established,  and  the  ]ndg>- 
ment  of  thp  trial  court  was  proper  and  right 
The  record  discloses  no  error  prejudicial  to 
the  rights  oi  thp  accused. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmeC. 

FURMAN,  P.  J.,  and  DOTLi;  J.,  coocur. 


a  Okl.  Cr.  1*0 
GREEN  T.  STATa 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  19,  1912.) 

(BylMnu  iy  (fte  Court.) 

1.  iNOICnraNt' AWD   iNPOBMATIOn    (8    166*)— 

Matters  to  be  Proved— Corpus  Deucti— 

Guilt  of  Accused. 

In  every  criminal  prosecutibn,  it  devolves 
apon  the  state  to  prove,  first,  the  corpus  de- 
licti; second,  that  the  crime  charged  was  com- 
mitted by  the  accused. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  »  527-530,  532, 
533;    Dec.  Dig.  {  166.*] 

2.  Words  awd  Phrase*— "Cobptts  Delicti." 

The  "corpus  delicti"  means,  when  applied 
to  any  particular  oSense,  the  actual  commis- 
sion  by    some   one    of   the   particular   offense 


[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1624-1626;  voL  8,  p. 
7620.] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  SertM  *  Sep'r  IndazM 
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«.  CBnaRAL  Law  (|  560*)— iPPKAir-Suiw- 

dERCT  OF  EVIDENCK. 

Where  the  evidence  only  raUe«  a  mere 
•aspicion  of  the  gnilt  of  the  accased,  it  is  in- 
•Dfficient  to  warrant  a  conviction;  and  where 
it  clearly  appears  that  the  findingi  of  fact  and 
the  decision  of  the  trial  coart  hat  no  substan- 
tial support,  or  is  clearly  without  support  in 
the  evidence,  the  judgment  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1266;   Dee.  Dig.  <  660.*] 

Appeal  from  Saperior  Court,  Caster  Coun- 
ty;  J.  W.  Lawter,  Judge. 

Abe  Green  was  convicted  of  violating  the 
prohibitory  law,  and  appeal*.  Reversed  and 
remanded. 

Le  Roy  Jones,  of  CordeU,  for  plaintiff  In 
error.    The  Attorney  General,  for  the  State. 

DOYLE,  J.  Plaintiff  In  error,  Abe  Green, 
was  charged,  by  information  filed  In  the  su- 
perior court  of  Custer  county,  with,  on  July 
16,  1810,  unlawfully  selling  to  one  Warren 
Lucas  a  bottle  of  beer  for  50  cents.  On  the 
same  day,  another  Information  was  filed. 
Identical,  except  It  alleged  the  sale  to  one  W. 
M.  HeiUgman. 

At  the  September  term  of  said  superior 
court,  the  first  ease  came  on  for  trial,  and. 
Inasmuch  as  both  cases  Involved  the  same 
transaction,  place,  circumstances,  and  Wit- 
nesses, It  was  agreed  by  the  state  and  the 
defendant  that  the  two  cases  be  tried  to- 
gether, and,  a  Jury  being  waived,  the  cases 
thus  consolidated  were  tried  before  the  court. 
The  state  Introduced  its  evidence  and  rested, 
and  the  defendant  Interposed  a  demurrer 
thereto,  for  the  reason  it  wholly  fails  to  sus- 
tain the  allegations  In  the  informations.  The 
demurrer  was  by  the  court  overruled  and  ex- 
ception allowed.  The  defendant  then  took 
the  stand  and  testified  on  his  own  behalf. 

The  finding  of  the  trial  Judge  upon  the 
facts  proven  was  that  the  defendant  was 
guilty  In  each  case.  The  defendant  filed  a 
motion  for  a  new  trial,  on  the  ground  that 
there  was  no  evidence  showing  the  commis- 
sion of  the  offenses  charged,  which  was 
overruled  by  the  court.  September  30th  Judg- 
ment and  sentence  was  entered  that  the  de- 
fendant serve  a  term  of  30  days  In  the  coun- 
ty Jail  and  pay,  a  fine  of  $90  In  each  case.. 
The  defendant  appealed. 

The  petition  alleges  that  the  court  erred 
Id  overruling  the  demurrer  to  the  evidence; 
that  the  evidence  is  insujfficient  to  sus'tain  the 
finding  and  decision  of  the  court;  that  the 
court  erred  In  overruling  the  motion  for  a 
new  trial.  The  assignments  of  error  all  go 
to  the  sufficiency  of  the  evidence. 

Before  reviewing  the  evidence.  It  is  proper 
that  we  should  briefly  notice  the  established 
rules  to  be  observed  In  considering  this  ques- 
tion. 

[1,2]  In  every  criminal  prosecution,  it  de- 
volves upon  the  state  to  prove,  first,  the 
corpus  delicti  (that  Is,  the  fact  that  the 
crime  charged  has  been  actually  perpetrat- 


ed); second,  that  It  was  committed  by  the 
accused.  This  court  will  not  ordinarily,  dis- 
turb the  decision  of  a  trial  Judge  In  over- 
ruling a  demurrer  to  the  evidence,  or  in 
denying  a  motion  for  a  new  trial,  based  upon 
the  Insufficiency  of  the  evidence  to  support 
the  finding  of  the  trial  court,  where  a  Jury 
has  been  waived;  and  It  will  not  do  so 
where  the  record  discloses  evidence  showing 
the  commission  of  the  offense  charged,  and 
from  which  guilt  of  the  defendant  can  be 
fairly  Inferred;  but  it  will  Interfere  where 
it  clearly  appears  that  the  findings  of  fact 
and  the  decision  of  the  trial  court  have  no 
substantial  support,  or  are  clearly  without 
support  in  the  evidoice. 

There  is  no  confilct  in  the  testimony  aa  to 
any  material  fact  The  facts  as  they  appear 
from  the  record  are  as  follows: 

C.  B.  Wood,  first  witness,  testified  that  be 
had  a  search  warrant,  and  with  J.  T.  Malone 
went  to  the  defendant's  dugout,  and  there 
found  about  a  dozen  bottles  of  beer;  that 
Lucas  and  Heiligman  were  in  the  dugout, 
but  did  not  see  them  have  any  beer  in  their 
possession. 

J.  T.  Malone,  the  next  witness,  testified  sub* 
stantlally  the  same  as  Mr.  Wood. 

The  next  witness  for  the  state  was  Wm. 
Heiligman,  to  whom,  it  is  alleged  in  the  one 
information,  the  defendant  sold  the  beer.  He 
testified,  in  substance,  that  on  the  day  in 
question  he  saw  the  defendant  somewhat  in- 
toxicated on  the  street  in  Clinton,  and  beard 
him  say  that  he  had  Just  had  a  cold  bottle; 
that  he  had  some  cool  ones;  that  he  and 
a  Mr.  Bulow  concluded  that  they  would  go 
down  to  the  defendant's  house  and  see  if 
they  could  find  any  beer,  and  if  they  could 
they  would  drink  a  bottle  and  say  nothing  to 
the  defendant  about  it;  that  they  went  to 
the  defendant's  place  and  went  into  his  dug- 
out, and  there  they  found  Warren  Lucas; 
that  there  was  some  beer  in  a  tub;  that 
they  were  about  to  drink  some  of  it  when 
the  officers  and  the  defendant  came  down  up- 
on them;  that  the  defendant  did  not  know 
that  they  were  there,  and  he  was  not  with 
them  at  the  dugout  until  he  came  with 
the  officers;  that  witness  did  not  pay  for  the 
beer,  had  no  agreement  to  pay  for  it,  and 
did  not  Intend  to  pay  for  it,  and  that  the 
defendant  could  not  have  expected  him 
to  pay  for  it;  that  he  never  bought  any 
intoxicating  liquor  of  the  defendant;  that 
witness  simply  stole  a  bottle  of  beer. 

Warren  Lucas,  to  whom,  it  was  alleged  In 
the  other  Information,  the  defendant  sold 
beer,  was  the  next  witness  for  the  state,  and 
testified  substantially  the  same  as  the  pre- 
ceding witnesses;  that  he  went  to  the  de- 
fendant's dugout,  without  the  defendant's 
knowledge,  and  took  a  bottle  of  beer,  with- 
out any  Intention  of  buying  or  paying  for 
the  same,  and  did  not  pay  for  the  same, 
or  agree  to  do  so;  that  he  never  bought 
any  beer  at  any  time  from  the  defendant 
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[3]  This  was  all  the  proof  on  the  part  of 
the  prosecution.  By  a  demurrer  to  the  evi- 
dence, all  Just  Inferences  which  can  be  drawn 
therefrom  are  admitted.  Is  this  evidence  suf- 
ficient to  establish  the  corpus  delicti,  suf- 
ficient to  warrant  the  court  in  finding  that 
the  offense  charged  bad  been  committed? 
We  think  not  The  evidence,  at  most,  only 
raises,  a  mere  suspicion  of  the  guilt  of  the 
defendant,  and  the  demurrer  thereto  should 
have  been  sustained. 

The  defendant  on  his  own  behalf  testi- 
fied that  he  had  been  up  town  and  returning 
to  bis  home  found  Mr.  Wood  at  his  dug- 
out with  a  search  warrant ;  that  he  did  not 
know  that  Lucas  and  Helllgman  were  In  his 
dugout;  that  he  had  about  a  dozen  bottles 
there  for  his  own  use;  that  he  had  never 
offered  to  sell,  and  did  not  sell  either  Lucas 
or  Helllgman  or  any  person  any  beer. 

This  was  all  the  testimony  In  the  case. 

Being  clearly  of  opinion  that  the  finding 
of  the  court  and  judgment  of  conviction  Is 
without  support  In  the  evidence,  such  Judg- 
ment will  be  reversed.  The  Judgment  of 
the  superior  court  of  Custer  county  Is  there- 
fore reversed  and  the  cause  remanded  thereto. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J., 
concur. 

(7  Okl.  Cr.   198) 

MOTLEY  V.  state!. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  20,  1912.) 

(Syllabus  bv  the  Court.) 

Cbiminai,  Law  (g  1159*)— Appbai^-Review. 
When  a  disputed  issue  of  fact  is  properly 
submitted  to  the  jury,  the  finding  of  the  jury 
on  such  issue  will  not  be  disturbed  by  this 
court  on  appeal,  when  there  are  no  prejudicial 
errors  of  law  disclosed  by  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Dec.   Dig.  J  1159.»1 

Appeal  from  District  Court,  Pittsburg 
County;    Preslie  B.  Cole,  Judge. 

Albert  Motley  was  convicted  of  larceny, 
and  appeals.     Affirmed. 

Crump  &  Bailey  and  Rogers  &  Harris,  all 
of  Wewoka,  for  plaintiff  in  error.  Smith 
C.  Matson  and  E.  O.  Spllman,  Asst.  Attys. 
Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error 
was  convicted  at  the  June,  1910,  term  of  the 
district  court  of  Pittsburg  county  on  a 
charge  of  larceny  of  domestic  animals,  and 
on  the  14th  day  of  said  month  sentenced  by 
the  court  to  one  year  In  the  state  reforma- 
tory  at   Granite. 

The  information  in  this  case  charges  Cleve 
Akins  and  Albert  Motley  with  the  theft  of  a 
steer,  the  property  of  George  F.  Brown. 

Prosecuting  witness  Brown  testified  that 
the  steer  in  question  was  his;  that  he  did  not 
sell  It  to  either  of  the  parties  charged  with 
its  theft;   that  it  was  not  branded,  but  was 


marked  with  H  crop  off  each  ear;  tliat  l>e 
missed  the  steer  from  its  range  in  Pounds 
Valley,  Pittsburg  county,  and  after  several 
days  search  found  it  six  or  seven  miles 
south  of  Kiowa,  in  the  possession  of  a  Mr. 
Land. 

State's  witness  Neal  testified  ttiat  be  Isnew 
plaintiff  in  error  and  Cieve  AkIns,  knew  the 
steer  in  question,  and  that  it  belonged  to 
Brown;  that  Akins  and  Motley  took  the 
steer  away;  that  he  saw  them  about  a  mile 
from  bis  place  in  a  large  pasture;  ttiat  the 
steer  was  tied  to  Motley's  horse,  and  Akins 
was  riding  the  horse;  that  they  had  a  year- 
ling tied  to  the  Akins  horse,  and  Motley  was 
riding  this  horse;  that  Akins'  wife  was  with 
them;  that  a  man  named  Fender  was  with 
witness;  that  when  witness  came  upon  the 
plaintiff  in  error  and  Mrs.  Akins  they  turn- 
ed the  yearling  loose  and  ran  away;  tliat 
the  witness  was  about  100  yards  away,  and 
saw  them  for  a  mile  or  more;  that  witness 
waited  some  time,  but  they  did  not  come  back; 
that  the  steer  In  question  was  freshly  mark- 
ed; that  his  ears  were  still  bleeding;  that 
Akins  was  about  50  yards  from  the  road: 
that  plaintiff  in  error  was  some  150;  that 
the  parties  were  going  in  the  direction  of 
Akins'  house;  that  witness  afterwards,  in 
company  with  the  owner.  Brown,  and  two 
other  persons  saw  the  stieer  in  Joe  Land's 
pasture;  that  plaintiff  In  error  and  Akins 
left  the  country  a  short  time  thereafter. 

State's  witness  Pat  Fender  corroborated 
the  witness  Neal,  and  in  addition  testified 
that  he  saw  plaintiff  in  error  and  Aktns  to- 
gether looking  for  the  same  cattle. 

Witness  Joe  Land  testified  that  he  bought 
the  steer  in  question  from  the  accused,  and 
afterwards  repurchased  him  from  the  owner. 
Brown. 

The  plaintiff  in  error  testified  in  his  own 
behalf  that  he  bought  the  steer  in  question 
from  Cleve  Akins,  also  a  red  yearling  bull, 
and  paid  $35  for  the  two;  that  Akins  owed 
him  that  sum,  and  the  cattle  were  takm  in 
payment  of  the  debt;  that  he  had  no  idea 
the  steer  in  question  had  been  stolen. 

Jim  Motley,  brother  of  the  accused,  testi- 
fied that  he  knew  the  accused  had  loaned 
Cleve  Akins  $35;  that  lie  was  present  when 
the  accused  got  the  cattle  from  Akins  in 
payment  of  the  debt. 

In  addition,  the  proof  clearly  shows  that 
the  plaintiff  in  error  knew  Akins'  brand,  and 
knew  that  there  was  no  brand  on*  the  steer 
in  question. 

On  this  state  of  facts,  the  Jury  found  the 
defendant  guilty,  and  the  trial  court  permit- 
ted the  verdict  to  stand. 

This  court  has  so  often  held  that  the  ver- 
dict of  a  Jury  will  not  be  disturbed  on  ap- 
l>eal,  when  disputed  questions  of  fact  are 
the  only  issue,  that  we  hardly  feel  called 
upon  to  reiterate  the  doctrine.  It  was  en- 
tirely within  the  province  of  the  Jury  to  say 
whether  or  not  the  accused  was  guilty;   and 
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tbetr  Judgment  In  this  case  Is  conduBlve 
upon  this  court. 

Counsel  for  tbe  accused  contend  that  the 
following  Instruction  of  the  court  Is  suffi- 
ciently prejudicial  to  justify  reversal  of  the 
judgment:  "Tou  are  further  instructed  that, 
If  you  beliere  from  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  said  proper- 
ty was  in  fact  stolen,  as  charged,  from  one 
George  F.  Brown,  and  if  you  further  believe 
that  one  Cleve  Aklns  stole  or  drove  said 
steer  from  the  range  and  sold  or  traded  it 
to  the  defendant,  Albert  Motley,  and  that 
the  defendant  gave  assistance  and  aided  in 
the  taking  and  driving  of  said  property  in 
good  faith,  and  believing  at  the  time  that  it 
was  the  property  of  Aklns,  and  not  knowing 
that  it  was  stolen,  and  without  willfully  and 
feloniously  participating  in  such  theft,  then 
you  will  find  the  defendant  not  guilty;  and 
if  you  have  a  reasonable  doubt  as  to  the  will- 
ful and  felonious  intent  on  the  part  of  the 
defendant  in  the  taking  and  driving  and  sale 
of  said  steer  you  should  acquit  the  defend- 
ant." We  see  nothing  prejudicial  in  the 
Instmction,  when  considered  together  with 
the  remainder  of  the  court's  charge.  We 
have  scrutinized  the  record  carefully,  and 
find  no  errors  of  law  prejudicial  to  the  sub- 
stantial rights  of  the  plaintiff  in  error. 

The  judgment  of  the  trial  court  Is  af- 
firmed. 


FUBMAN.  P.  3.,  and  DOXLB,  J., 


concur. 


(7  Okl.  Cr.  141) 

LEE  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  16,  1912.) 

(Syllatnis  l>y  Ute  Court.) 

1.  BaPE    (I   16*)  —  ASSAUI-T— IWrOBlfATION— 

Bequisites. 

In  a  prosecution  for  an  assault  upon  a 
female  child  under  the  statntory  age  of  con- 
sent, with  intent  to  commit  a  rape.  It  is  not 
necessary  to  allege  or  prove  that  tbe  acts 
were  done  against  her  will.  Whether  she 
consented,  submitted,  or  resisted  is  wholly  im- 
material 

[Ed.  Note. — For  other  cases,  see  Bape,  Cent. 
Dig.  H  15-19;    Dec.  Dig.  |  16.*] 

2.  Bafe  (I  16*)— AasAUtT— Consent  of  Fe- 

ICAI.E. 

Since,  by  statute,  a  female  under  tbe  age 
of  16  years,  or  over  the  age  of  16  and  under 
the  age  of  IS  years,  and  of  previous  chaste 
and  virtuous  character,  is  legally  incapable 
of  consenting  to  carnal  knowledge  of  her  per- 
son, she  is  incapable  of  consenting  to  an  as- 
sault upon  her  with  intent  to  commit  rape, 
and  every  act  done  in  furtherance  of  a  pur- 

f>ose  and  intent  to  know  her  carnally  is  un- 
awful  and  felonious;  and,  if  such  acts  would 
constitute  an  assault,  if  done  without  her  con- 
sent, no  act  of  hers  can  waive  the  assault. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  H  16-19;    Dec.  Dig.  g  16.*] 

3.  Bafe  (|  16*)— Assault— Cbimiwal  Pbos- 
ECUTioN — ^Instructions. 

In  a  prosecution  for  assault  with  intent  to 
commie  rap«  upon  a  female  child  under  the  statu- 


tory age  of  consent.  Instructions  were  properly 
refused  which  in  effect  required  that,  in  (jrder 
to  convict,  the  jury  should  be  satisfied  that 
the  defendant  assaulted  the  female  with  the 
felonious  intent  to  have  sexual  intercourse 
with  her  by  force  or  violence,  sufficient  to 
overcome  any  resistance  she  might  make. 
The  doctrine  on  this  question  declared  in 
Young  V.  Territory,  8  Okl.  525,  68  Pac.  724, 
and  Bector  v.  Territory,  9  Okl.  630,  60  Pac. 
275,  is  expressly  overruled. 

rajd.  Note.— For  other  cases,  see  Bape,  Cent. 
Dig.  H  16-19;    Dec.  Dig.  (  16.*] 

4.  Cbiminal  Law  (J  1161*)— Writ  or  Ebbok 

— BEVIBW— DiSCBBTION    OF    TSIAL    COUBT. 

Applications  for  continuance  are  address- 
ed to  the  discretion  of  the  trial  court.  This 
court  will  not  reverse  a  judgment  of  the  trial 
court  upon  its  action  in  a  matter  of  discre- 
tion, unless  there  appears  a  clear  abuse  of 
such  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Tiaw,  Cent.  Dig.  H  3046-3049;  Dec.  Dig.  i 
1151.*] 

(Additional  Syllabut   by  Editorial  Btalf.) 

6.  Cbiminai.  Law  ({  1153*)— Wbit  of  Ebbob 
— DiscBETiON  OF  Oouex— Examination  of 
Witnesses. 

It  being  within  the  discretion  of  the  trial 
court  to  permit  leading  questions,  where  the 
diffidence  of  the  witness  is  occasioned  by  sex 
and  tender  years,  tbe  discretion  of  the  court 
therein  will  not  be  disturbed,  in  the  absence 
of  abuse. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3061-3066;  Dec.  Dig.  i 
1153.*] 

6.  Cbiminai,  Law  <{  1172*)— Habmlebs  Eb- 
bob—Instbuctions. 

In  a  prosecution  for  assault  with  intent 
to  rape,  an  instruction  that  rape  is  divided  in- 
to two  degrees,  first  and  second,  and  each  is 
made  punishable  by  imprisonment  in  the  state 
prison,  is  not  prejudicial  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  3154-3163,  3160;  Dec.  Dig. 
i   1172;*    Bape,   Cent.  Dig.  |  104.] 

Appeal  from  District  Court,  Pontotoc 
County ;  Bobert  M.  Rainey,  Judge. 

O.  H.  Lee  was  convicted  of  felonious  as- 
sault, and  appeals.    Affirmed. 

The  plaintiff  in  error,  hereinafter  designat- 
ed the  defendant,  was  tried  upon  an  informa- 
tion which  charged  him  with  having  made  an 
assault  with  the  Intent  to  commit  rape ;  that 
on  August  29th  he  feloniously  did  wound, 
strike,  and  llltreat  one  Minnie  Ethrldge,  with 
tbe  unlawful  and  felonious  Intent,  against 
the  will  of  her,  to  carnally  know,  ravish,  and 
have  sexual  intercourse  with  the  said  Minnie 
Ethrldge;  she  being  a  female  child  under 
age  of  15  years,  and  of  the  age  of  lii  years, 
and  not  the  wife  of  the  defendant. 

The  record  discloses  the  following  facts: 
The  defendant  and  his  wife  were  visiting  tbe 
parents  of  the  prosecutrix,  at  their  home 
near  Fltzhugh,  Sunday  August '21st.  That 
prosecutrix  at  the  time  was  12  years  old. 
That  the  defendant  is  an  own  cousin  to  prose- 
cutrix's mother,  and  the  defendant's  wife 
an  own  cousin  to  prosecutrix's  father.  That 
just  before  the  noon  hour  the  prosecutrix  and 
the  defendant  went  after  water  to  a  well  in 
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a  clump  of  trees  aTioat  200  yards  from  tlie 
liou^.  Tbe  testimony  tended  to  sbow  tliat 
the  defendant  there  assaulted  the  prosecu- 
trix. Her  father  appearing  upon  the  scene, 
the  defendant  Jumped  up  and  ran  about  'Mi 
steps  up  against  a  wire  fence.  The  father 
asked  his  daughter  what  It  meant.  That  She 
appeared  to  be  dazed,  and  he  could  not  un- 
derstand what  she  said.  That  be  called  the 
defendant  and  asked  him  what  It  meant,  and 
he  answered:  "Nothing ;  I  never  hurt  her." 
The  father  then  said:  "Lee,  this  means 
something;  and  as  sure  as  I  And  there  is 
anything  wrong,  I  will  kill  you."  That  they 
returned  to  the  bouse,  and  after  dinner  the 
defendant  and  his  famUy  left  and  went  to 
their  borne,  about  two  miles  from  the  Etb- 
lidge  place.  The  father  of  the  prosecutrix 
borrowed  a  loaded  pistol  from  a  neighbor 
and  followed  the  defendant  home,  and  there 
told  blm  that  if  he  did  not  leave  the  coun- 
try be  would  kill  him.  That  the  defendant 
promised  to  leave  before  the  following  Satur- 
day. 

On  behalf  of  the  defendant,  bis  wife  testl- 
tied  that  the  prosecutrix  told  her  the  next 
day  that  her  husband  did  not  try  to  assault 
her,  and  that  her  fatber  forced  her  to  say 
that  be  did.  The  defendant,  in  his  own  be- 
half, testifled  that  after  drawing  the  water 
from  the  well  he  stepped  out  to  get  a  tooth- 
brush. That  be  never  even  touched  prosecu- 
trix. That  while  he  was  reaching  for  bis 
knife  her  fatber  appeared,  and  commenced 
cursing  bim  and  calling  prosecutrix  vile 
names,  and  accused  tbem  of  wrongdoing. 
That  defendant  explained  to  bim  what  he 
was  doing,  and  denied  any  wrongdoing,  and 
Mr.  Ethridge  then  apologized  for  saying 
what  he  did.  That  they  then  returned  to 
the  bouse  for  dinner.  That  before  bis  mar- 
riage he  had  lived  with  the  Ethridge  family 
for  several  years. 

The  defendant  was  found  guilty  by  the  ver- 
dict of  a  jury,  and  his  punishment  fixed  at 
a  fine  of  ?300.  October  9,  1909,  judgment 
was  rendered  accordingly.  From  the  Judg- 
ment, and  an  order  overruling  a  motion  tor 
a  new  trial,  the  defendant  appeals. 

Duke  Stone  and  Leslie  Maxey,  for  plaintiff 
In  error.  Chas.  West,  Atty.  Gen.,  and  Smith 
C.  Matson,  Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  questions  raised  by  the  errors 
assigned  will  be  considered  In  the  order  of 
their  presentation  in  the  brief  of  counsel  for 
the  defendant 

When  the  case  was  called  for  trial  October 
6,  1909,  the  defendant  tiled  an  application 
for  a  continuance,  which,  omitting  the  formal 
part,  is  as  follows:  "Comes  now  the  defend- 
ant and  moves  the  court  to  continue  this 
cause  to  another  term,  or  until  he  can  get 
the  following  witnesses  present,  who  have 
lieen  regularly  subpcenaed  in  the  cause,  as 
shown  by  the  attached  subpoenas,  showing 


that  said  witnesses  have  been  served.  That 
none  of  said  witnesses  are  absent  by  reason 
of  the  fault,  procurement,  or  consent  of  the 
defendant  Tbat  if  said  witnesses  were  pres- 
ent they  would  testify  as  herewith  set  oat, 
and  that  all  of  their  testimony  Is  very  ma- 
terial to  defendant's  defense:  (1)  That  by 
said  Maggie  Ethridge,  the  defendant  expects 
to  prove  that  she  is  a  sister-in-law  to  prose- 
cutrix, Minnie  Ethridge.  That  said  witness 
had  a  conversation  with  prosecutrix  soon  aft- 
er the  alleged  crime,  and  tbat  said  prosecu- 
trix, Minnie  Ethridge,  told  witnesses  that 
her  father  made  her  tell  a  lie  abont  the 
drawers  being  torn,  and  that  her  father 
made  her  lie  about  tbe  alleged  assault  <tf 
the  defendant.  That  no  assanlt  was  made  on 
prosecutrix  by  defendant  Tbat  the  said  wit- 
ness saw  the  drawers  of  the  prosecutrix  Just 
after  the  alleged  assault,  and  tbat  the  same 
showed  no  signs  of  being  torn  or  In  any  way 
mutilated.  That  said  prosecutrix,  as  defend- 
ant is  informed  and  verily  believes,  wonld 
testify  that  defendant  assaulted  her,  as  al- 
leged, and  tbat  by  same  her  drawers  were 
torn,  and  this  defendant  Is  reliably  informed 
by  reliable  information  tbat  said  witness, 
Maggie  Ethridge,  would  testis  as  aforesaid, 
contradicting  said  evidence  of  prosecutrix. 
That  said  testimony  Is  material,  and  the  de- 
fendant had  used  due  diligence  to  obtain 
said  evidence,  as  shown  by  the  subpoenas  at- 
tached. (2)  That  by  said  Will  Allen,  who  is 
tbe  constable  at  Fltzbngh,  defendant  expects 
to  prove  that  be  talked  with  the  said  S.  X. 
Ethridge,  the  fatber  of  the  prosecutrix,  and 
In  regard  to  the  alleged  assault,  and  tbat 
said  S.  T.  Ethridge,  claimed  to  be  an  eyewit- 
ness to  the  assault,  and  that  said  Ethridge 
made  several  different  contllctlng  statements 
about  how  said  assault  occurred;  the  exact 
statements  tbe  said  defendant  is  unable  to 
set  out  at  this  time.  (3)  That  by  said  Andy 
Jones  and  Jim  Jones  defendant  expects  to 
prove  that  they  have  known  tbe  defendant 
for  a  number  of  years,  and  now  know  and 
have  known  defendant's  reputation  during 
all  this  time  in  the  community  where  he 
lives,  and  where  the  alleged  crime  took  place, 
and  tbat  they  are  acquainted  with  his  reputa- 
tion in  that  community  for  virtue  and  chas- 
tity, and  that  It  Is  good,  and  has  always  been 
good.  Tbat  defendant  believes  said  testimo- 
ny to  be  true,  and  alleges  same  to  be  true. 
Wherefore,  defendant  prays  tbat  this  cause 
be  continued." 

[4]  Tbe  action  of  the  trial  court  in  over- 
ruling the  application  for  continuance  is  as- 
signed as  error.  It  appears  that  the  appli- 
cation was  based  on  the  absence  of  witnesses  ^ 
who  bad  been  subpoenaed,  but  were  not  in 
attendance,  and  that  an  attachment,  which, 
BO  far  as  tbe  record  shows,  was  not  asked, 
would  have  been  sufficient  to  secure  their 
attendance,  had  it  been  asked.  The  defend- 
ant was  entitled  to  have  attachments  issue 
to  compel  the  attendance  of  these  witnesses,. 
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and  to  have  the  trial  postponed  until  the 
attachments  were  executed.  He  did  not  ask 
for  attachments;  and  no  reason  is  glTen  for 
the  nonattendance  of  any  of  these  witness- 
es. If  attachments  had  Issued  and  proved 
nnavaillng  on  account  of  sickness,  absence, 
or  other  snfiBclent  reason,  then  a  different 
question  would  be  presented.  The  applica- 
tion l8  defective  In  falling  to  show  where 
these  witnesses  reside,  or  any  probability  of 
procuring  their  attendance  at  some  future 
time;  and  the  court  could  not  determine 
from  the  application  that  there  was  any 
more  probability  of  their  obeying  a  subpoma 
at  the  next  term  of  court  than  at  the  present 
term.  Applications  for  continuance  are  al- 
ways addressed  to  the  sound  discretion  of 
the  trial  court;  and  no  rule  is  more  firmly 
established  in  this  state  than  that  this 
court  will  not  reverse  a  judgment  of  the 
trial  court,  upon  the  ground  that  it  refused 
to  grant  a  continuance,  unless  it  appears 
that  such  court  has  manifestly  abused  its 
discretion  in  refusing  it 

The  next  error  assigned  is  that  the  court 
erred  in  the  admission  and  rejection  of  evi- 
dence. Counsel  in  their  brief  state:  "Under 
tiilB  assignment,  we  desire  to  call  the  court's 
attention  to  the  leading  character  of  the 
questions  of  the  county  attorney  in  exam- 
ining the  prosecuting  witness,  as  follows: 
Q.  State  to  the  Jury  what  happened.  A. 
I  left  him  at  the  well,  and  I  went  about  10 
steps  from  the  well  and  was  picking  up 
haws;  and  when  the  last  bucket  of  water 
was  poured  I  supposed  be  would  say,  'Come 
on.'  Q.  Then  what  happened?  A.  He  Jerk- 
ed me  up  and  threw  me  down  on  the  ground. 
Q.  Then  what?  A.  Had  his  arm  around  my 
neck  and  my  head  under  his  arm;  and  when 
be  picked  me  up  I  thought  he  was  playing. 
Q.  Go  ahead  and  tell  what  happened.  (OI>- 
Jected  to  as  leading  the  witness.)  Judge: 
Just  tell  it.  A.  Jerked  me  up  and  threw  me 
on  the  ground;  and  when  he  did  that  I 
knew  wtiat  he  meant  then,  and  commenced 
fighting  and  scratching.  Q.  What  did  he  do? 
A.  Bipped  my  drawers  open.  Q.  Where- 
abouts? A.  On  the  side.  Q.  Then  what? 
Go  ahead.  After  he  ripped  your  drawers, 
then  wliat?  A.  He  was  fixing  to.  Q.  Gh> 
ahead.  A.  He  was  fixing  to  put;  then  papa 
walked  up.  Q.  What  was  the  condition  of 
Ills  pants?  What  did  be  do  with  his  pants, 
and  what  condition  were  they  In?  He  did 
not  do  anytliing.  Just  fixing  to.  Q.  Tell  the 
Jury  Just  what  he  did.  State  whether  or 
not  he  unbuttoned  his  pants.  (Objected  to 
as  leading.  Objection  overruled.  Defendant 
excepts.)  A.  Yes,  sir;  unbuttoned  his  pants. 
Q.  What  else  did  he  do?  A.  He  did  not  do 
anything,  just  fixing  to,  when  papa  walked 
up.  Q.  Did  be  take  out  his  privates?  A. 
Yes,  sir.  (Objected  to  as  leading  and  sug- 
gestive. Objection  overruled.  Defendant  ex- 
cepts.)" 
'  [B]  Permitting  leading  questions,  where 
the  diffidence  of  the  witness  is  occasioned 


by  set  and  tmdfer  years,  is  within  the  dis- 
cretion of  the  trial  court;  being  a  dlacre* 
tiouary  matter,  it  falls  within  the  familiar 
rule  tliat  the  discretion  of  the  trial  court 
In  respect  thereto  Is  not  subject  to  review, 
except  for  a  manifest  abuse  thereof:  The 
other  objections  made  to  the  roUnga  of  the 
court  on  the  admission  and  exclusion  of  evi- 
dence are  without  merit 

[6]  The  next  assignment  of  error  is  t>ased 
upon  the  Instructions  given  by  the  court. 
Instruction  No.  5  is  as  follows:  "You  are. 
further  Instructed  that  rape  is  divided  into 
two  degrees,  first  and  second,  and  that  each 
degree  is  made  punishable  by  imprisonment 
in  the  state  prison."  This  Inatructioa  must 
be  considered  in  connection  with  instruc- 
tions Nos.  3  and  4,  defining  what  constitutes- 
a  felony  and  what  constitutes  rape.  The 
provision  of  the  Penal  Code  (section  2319, 
Snyder's  Sts.),  defining  the  offense  for  which 
tlte  defendant  was  on  trial,  provides:  "Ev- 
ery person  who  is  guilty  of  an  assaoJlt  with 
Intent  to  commit  any  felony,  except  an  as- 
sault with  intent  to.ldll,  the  punishment  for 
which  assault  is  not  pre8crlt>ed  by  the  pre- 
ceding section,  is  punishable  by  imprison- 
ment in  the  state  prison  not  exceeding  five 
years,  or  in  a  county  Jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  five  hundred 
dollars,  or  by  both  such  fine  and  imprison- 
ment." The  statute  does  not  say,  "Eiycry 
person  who  is  guilty  of  an  assault  with  intent 
to  commit  rape  shall  be  punished,"  etc.,  but 
uses  the  word  "felony,"  thereby  including 
other  felonious  assaults;  and  It  was  the  duty 
of  the  court  to  inform  the  Jury  that  rape, 
in  any  degree,  is  a  felony.  While  the  in- 
struction could  have  been  simplihed  by  say- 
ing, "You  are  instructed  tliat  the  crime  of 
rape  is  a  felony  under  our  statutes,"  we 
think  the  defendant  was  in  no  way  preju- 
diced in  any  substantial  right  by  this  or  any 
other  instruction  given  by  Uie  court 

[3]  The  important  question  presented  for 
decision  is  upon  ttie  next  assignment  of  er- 
ror, that  the  court  erred  in  refusing  to  give 
tiie  following  requested  instructions: 

■'I  charge  you  in  this  case,  if  you  believe 
from  the  evidence  that  at  the  time  alleged 
the  prosecutrix  voluntarily  consented  to  an 
act  of  intercourse,  or  attempted  intercourse, 
between  her  and  the  defendant,  and  that  said 
act  was  not  against  her  will,  and  no  force 
was  used,  then  you  will  acquit  the  defend- 
ant    Refused.    Kobt  M.  Rainey,  Judge." 

"I  charge  you  in  this  case  tltat  in  the 
charge  of  rape  a  partial  or  half-hearted  re- 
sistance on  the  part  of  the  prosecutrix 
would  not  suifice;  that  l>efore  the  crime 
of  assault  to  rape  can  be  shown,  the  proof 
must  show  that  the  female  resisted  to-  the 
full  extent  of  her  powers,  under  the  circum- 
stances, and  that  her  resistance  was  over- 
come by  force.  Refused.  Robt  M.  Rainey, 
Judge." 

In  support  of  this  assignment  counsel  cite 
the  cases  of  Young  v.  Territory,  8  Okl.  625, 
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58  Pac.  724,  and  Rector  r.  Territory,  9  Okl. 
530, 60  Pac.  275.  In  tbe  Young  Case,  Mr.  Chief 
Justice  Burford,  who  wrote  the  opinion  of 
the  court  therein,  says:  "The  material  aver- 
ments of  the  Indictment  are  as  foUowa: 
'John  Young,  on  the  19th  day  of  June,  in 
the  year  1897,  in  the  said  county  of  Woods, 
did  willfully,  violently,  unlawfully,  and  felo- 
niously, in  and  upon  one  Ethel  Gray,  make 
an  assault,  and  her,  the  said  Ethel  Gray,  be- 
ing then  and  there  a  female  under  the  age 
of  14  years,  and  of  the  age  of  12  years,  and 
her,  the  said  Ethel  Gray,  did  wound  and  ill- 
treat,  with  intention  her,  tbe  said  Ethel 
Gray,  and  against  her  will,  feloniously  to 
ravish  and  carnally  know.  •  •  • '  There 
Is  no  allegation  that  the  defendant  Intended 
to  have  sexual  Intercourse  with  the  said 
Ethel  Gray  by  force  and  violence,  sufficient 
to  overcome  any  resistance  she  might  make. 
This  is  necessary.  In  order  to  constitute  rape 
under  this  subdivision.  There  must  have 
been  an  intent,  at  the  time  of  the  assault, 
to  liave  sexual  intercourse  with  Ethel  Gray; 
and  the  defendant  must  have  Intended  to  use 
the  amount  of  force  necessary  to  overcome 
her  resistance,  and  all  tbe  resistance  she 
might  make.  If  she  did  not  resist.  It  would 
not  be  rape;  hence  it  must  be  alleged  that 
defendant  assaulted  the  female  with  intent, 
then  and  there,  to  have  sexual  intercourse 
with  the  said  Bth,el  Gray,  and  by  force  or 
violence  to  overcome  her  resistance,  and  this 
Intent  and  purpose  must  be  proved."  The 
Rector  Case  reaffirms  this  doctrine. 

[1,2]  There  Is  no  testimony  In  this  case 
from  which  It  can  be  fairly  Inferred  that  tbe 
prosecutrix  consented  to  an  act  of  sexual  in- 
tercourse. She  herself  expressly  denied  it 
There  Is  testimony  tending  to  show  that  she 
submitted,  without  objection,  to  the  acts 
constituting  the  alleged  assault  However, 
as  the  Jury  had  the  right  and  might  have 
drawn  a  different  conclusion  from  tbe  evi- 
dence, we  think  it  our  duty  to  consider  the 
principle  of  law  enunciated  In  the  decisions 
cited.  Tbe  question,  then,  presented  for  de- 
cision is  whether  tbe  consent  of  the  prose- 
cutrix does  or  does  not  deprive  the  acts  of 
the  defendant  of  the  character  of  an  assault? 
The  decisions  of  the  territorial  Supreme 
Court,  construing  the  provisions  of  our  Pe- 
nal Code  and  Procedure  Criminal,  enacted 
while  we  were  under  territorial  government 
are  most  valuable  to  us  as  authorities,  and 
we  pay  them  the  highest  respect.  However, 
upon  careful  consideration,  our  opinion  is 
that  the  doctrine  declared  In  the  case  of 
Young  V.  Territory,  supra,  on  this  question 
should  not  be  followed,  but  should  be  ex- 
pressly overruled  as  not  sound  In  principle 
and  contrary  to  the  overwhelming  weight  of 
authority.  Updn  the  question  whether  an 
accusation  for  assault  with  intent  to  commit 
rape  by  force,  where  the  female  is  over  the 
age  of  consent,  should  contain  an  averment 
that  the  defendant  assaulted  the  female  by 
force  and  violence,  sufficient  to  overcome  any 


resistance  abe  might  make,  the  authorities 
are  not  barmoniooa.  That  question  is  not 
before  us.  Carnal  knowledge  of  a  female 
child  under  16  years  of  age  is  rape  under 
our  statute,  with  or  without  the  use  of  force, 
no  matter  what  may  be  tbe  circnmstances. 
and  tbe  question  of  consent  Is  wholly  imma- 
terial; whether  the  prosecutrix  submitted  to 
the  acts  of  tbe  defendant  in  ignorance  of  bis 
criminal  intent,  or  whether  she  exercised  a 
positive  will,  and  consented  or  submitted  to 
what  tbe  defendant  did  with  full  knowledge 
that  bis  purpose  and  intent  was  to  have  car- 
nal connection  with  her,  is  immaterial. 

The  prosecutrix  being  under  the  age  of 
consent  was  conclusively  Incapable  of  legally 
consenting  to  an  assault  with  intuit  to  have 
carnal  knowledge  of  her.  Every  attempt  to 
commit  a  felony  against  the  person  involvex 
an  assault;  and  if  the  acts  of  tbe  defend- 
ant done  In  furtherance  of  a  purpose  to 
have  carnal  knowledge  of  tbe  prosecutrix, 
constituted  an  assault  to  commit  rape,  if  done 
without  her  consent,  then  no  act  of  hers 
could  waive  such  assault 

That  there  may  be  an  assault  with  in- 
tent to  rape  upon  a  consenting  female,  wliere 
she  is  under  tbe  age  of  consent  on  the 
ground  that  in  law  she  cannot  consult  to 
such  an  assault,  is  held  In  tbe  following 
cases:  People  v.  Johnson,  131  Cat.  511,  63 
Pac.  842;  GIbbs  v.  People,  36  Colo.  452,  85 
Pac.  425;  Territory  v.  Keyes,  5  Dak.  244. 
38  N.  W.  440;  Schang  v.  State,  43  Fla.  561, 
31  South.  346;  Hanes  v.  State,  155  Ind.  112, 
57  N.  K  704;  State  v.  Johnson,  133  Iowa. 
38,  110  N.  W.  170;  Com.  v,  Roosnell.  143 
Mass.  32,  8  N.  E.  747;  People  v.  Cbamblln. 
149  Mich.  653,  113  N.  W.  27;  State  v.  Wray, 
109  Mo.  594,  10  S.  W.  86;  Liebscher  v.  State. 
69  Neb.  395,  95  N.  W.  870,  5  Ann.  Gas.  351: 
State  V.  Jackson,  65  N.  J.  Law,  105,  46 
Atl.  764;  Singer  v.  People,  75  N.  Y.  608; 
Stete  V.  Dancy,  83  N.  C.  608;  State  v.  Sar- 
gent, 32  Or.  110,  49  Pac  889;  Croomes  v. 
State,  40  Tex.  Cr.  R.  672,  51  S.  W.  924.  53 
S.  W.  882;  State  v.  Clark,  77  Vt.  10,  58  Atl. 
796;  Glover  v.  Commonwealth,  86  Va.  382, 
10  S.  E.  420;  State  v.  Hunter,  18  Wash.  670, 
52  Pac.  247;  Loose  v.  State,  120  Wis.  115, 
97  N.  W.  526;  Ross  v.  State,  16  Wyo.  285, 
93  Pac.  299,  94  Pac.  217;  Cyc.  voL  33,  p. 
1434,  footnote  51.  See,  also,  volume  2,  Am. 
Ency.  L.  (2d  Ed.)  p.  987,  and  page  361,  vol. 
1,  of  Supp.,  and  cases  cited  in  tbe  footnotes. 

The  instructions  requested  and  refused  are 
based  upon  the  theory  that  the  felonious  in- 
tent cannot  be  shown  without  proof  of  r»- 
sistance  on  the  part  of  the  prosecutrix,  or 
that  tbe  force  used  by  the  defendant  was 
against  her  will,  and  in  effect  require  that, 
in  order  to  convict,  the  Jury  should  be  sat- 
isfied that  the  defendant  assaulted  prose- 
cutrix with  the  felonious  Intent  to  have  sex- 
ual intercourse  with  her  by  force  or  violence, 
sufficient  to  overcome  any  resistance  she 
might  make.  As  we  have  seen,  this  is  nbt 
the  law  with  reference  to  an  assault  commlt- 
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ted  with  intent  to  rape  a  female  child  under 
the  statutory  age  of  consent  The  court  very 
properly  refused  to  give  these  instructions. 
Having  considered  all  the  assignments  ar- 
gued, and  finding  no  prejudicial  error  in  the 
record,  the  Judgment  of  the  district  court  of 
Pontotoc  county  Is  affirmed. 

FUKMAX,  P.  J.,  and  ARMSTRONG,  J., 
coucur. 

(7  Okl.  Cr.  VS) 

TETBR  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  17,  1912.) 

fSyllalua  (y  tha  Court.) 

1.  Obiminal  Law  (|  504*) — Continuances- 
Absence  OF  Witnesses. 

Where,  in  a  criminal  prosecution,  the  de- 
fendant filed  a  written  praecipe  in  the  county 
court  for  twelve  witnesses  eight  days  before 
the  day  set  for  trial,  and  the  judge  and  clerk 
of  said  court  neglected  to  issue  a  subpoena  for 
said  witnesses,  and  the  defendant,  on  the  day 
set  for  trial,  files  bis  verified  application  for 
continuance,  setting  forth  the  foregoing  facts 
and  what  'would  be  the  testimony  of  the  wit- 
nesses, if  present,  and  such  testimony  is  ma- 
terial, and  the  court  overrules  the  application 
upon  the  county  attorney  consenting  that  the 
allegations  of  the  affidavit  for  continuance  shall 
be  taken  as  and  for  the  testimony  of  the  absent 
witnesses,  held,  prejudicial  error;  that  up  to 
that  time  the  defendant  had  used  sufficient  dili- 
genoe  to  procure  the  attendance  of  his  witness- 
es, and  their  absence  was  due  to  the  failure  of 
the  judge  or  clerk  of  the  court  to  issue  the 
«ubpeena,  and  for  this  reason  the  continuance 
should  have  been  granted. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  1321,  1322,  1332;  Dec.  Dig. 
i504.»] 

2.  Cbihinal  Law   (S  593*)— Contindancb— 
Sickness  of  Attobnbt. 

Ordinarily  an  application  for  continuance 
on  account  of  the  sickness  of  the  defendant's 
attorney  is  within  the  discretion  of  the  trial 
court;  yet,  where  defendant's  attorney  is  tak- 
en suddenly  sick  an  hour  before  the  case  is 
called  for  trial,  which  sickness  resulted  fatal- 
ly two  days  thereafter,  the  court  erred  in  refus- 
ing a  continuance,  and,  under  the  circumstanc- 
es, should  have  granted  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1820;   Dec.  Dig.  {  593.»] 

Appeal  from  Washita  County  Court;  L.  R. 
Sbean,  Judge. 

J.  Teter  was  convicted  of  a  violation  of 
the  prohibition  law,  and  appeals.    Reversed. 

Le  Roy  Jones,  for  plaintiff  In  error.  Otaas. 
West,  Atty.  Oen.,  and  E.  O.  Spilman  and 
Smith  C.  Matson,  Asst  Attys.  Gen.,  for  the 
State. 


DOTLE,  J.  The  plaintiff  In  error  was 
tried  and  convicted  on  an  Information,  where- 
in he  was  jointly  charged  with  one  J.  M> 
Dlckerson  with  maintaining  a  place  for  the 
unlawful  sale  of  intoxicating  liquors. 

Upon  their  trial,  the  jury  returned  the  fol- 
lowing verdict:    "We,  the  Jury  drawn.  Im- 


paneled, and  sworn  la  the  above-entltled 
cause,  do,  upon  opr  oaths,  find  the  defendants 
guilty,  as  charged  In  the  Information  herein, 
and  fix  the  punishment  of  J.  Teter  at  a  fine 
of  three  hundred  dollars  and  sixty  days  in 
the  county  jail,  and  fix  the  punishment  of 
J.  M.  Dlckerson  at  a  fine  of  three  hundred 
dollars  and  sixty  days  in  the  county  JalL" 

There  are  numerous  errors  alleged  in  the 
petition;  but  the  only  one  Beceesary  to  no- 
tice is  the  assignment  that  the  court  erred 
In  overruling  the  defendant's  application  for 
continuance. 

The  defendant's  affidavit  for  continuance 
reads  as  follows: 

"J.  O.  Teter,  being  duly  sworn,  deposes 
and  says  that  he  Is  one  of  the  defendants  in 
the  above-styled  cause.  That  said  defendant 
cannot  safely  proceed  to  trial  of  said  cause 
at  this  time  for  the  want  of  material  evi- 
dence, which  defendant  has  been  unable  to 
procure  by  due  diligence,  to  wit,  the  testi- 
mony of  Henry  Gallsple,  D.  M.  Alexander,  A. 
F.  Jackson,  George  Hatcher,  W.  P.  Cooper, 
Dave  Geahan,  Joe  Wltten,  B.  J.  Elrod,  S. 
H.  EUot,  Mr.  Lowe,  Mr.  Rogers,  and  Mr. 
Duncan,  all  of  whom  are  residents  of  or  near 
Sentinel,  in  said  Washita  county.  That 
said  defendant  Is  charged  with  having,  on 
the  7th  day  of  April,  1910,  maintained 
a  place,  to  wit,  the  Sentinel  Wagon  Yard, 
where  Intoxicating  liquors  were  received  and 
kept,  for  the  purpose  of  selling,  bartering, 
giving  away,  and  otherwise  furnishing  the 
same.  That  on  the  30th  day  of  August,  1910, 
deponent's  attorney,  W.  J.  Knott,  filled  out  a 
prtecipe  containing  the  names  of  said  wit- 
nesses and  requiring  a  subpcena  to  Issue  for 
their  attendance  before  said  court  on'  this 
8th  day  of  September,  1910,  at  9  o'clock  a. 
m.,  and  that  the  same  be  delivered  to  the 
sheriff  of  said  county  for  service,  and  on 
said  last-named  date  W.  J.  Knott  handed  said 
praecipe  to  the  clerk  of  this  court  and  re- 
quested that  he  Issue  said  subpoenas.  That 
deponent  and  his  said  attorney,  from  that 
time  until  this  morning,  at  about  9  o'clock, 
supposed  that  said  subpoenas  had  been  Issued 
by  the  clerk  and  placed  In  the  hands  of  the 
sheriff  for  service,  but  upon  an  examination 
of  the  flies  and  papers  In  said  cause  this 
morning  deponent  found  that  no  subpoenas 
had  been  issued  upon  said  pnedpe  for  said 
witnesses,'  or  either  of  them,  and  that  thfe 
files  and  papers  of  said  cause  contained  said 
praecipe  as  made  and  handed  to  the  clerk  by 
deponent  That  said  witnesses,  except  Alex- 
ander and  Lowe,  are  absent  but  are  now  In 
Washita  county,  as  deponent  is  informed  and 
believes.  Said  priecipe  is  hereto  attached, 
marked  'Ex.  A.'  That  defendants  expect  to 
show  the  following  facts  by  said  witnesses, 
and  If  said  witnesses  were  present  they 
would  testify  as  follows:  That  at  and  prior 
to  the  time  of  the  commission  of  the  alleged 
offense  they  were  frequently  at  said  wagon 
yard  on  business,  and  were  frequently  In  and 
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out  of  the  same  and  aboat  the  premises;  that 
no  liquor  of  any  kind  was  kept  at  said  wagon 
yard  or  received  by  defendant;  that  they  did 
not  see  any  intoxicating  liquor  sold,  given 
away,  bartered,  or  otherwise  furnished  by 
defendant,  or  anyone  else,  about  said  wagon 
yard;  and  that  they  were  in  said  wagon 
yard  and  about  the  premises  often,  and  if 
there  had  been  any  liquor  kept  there,  or 
sold  or  bartered,  given  away,  or  otherwise 
furnished,  said  witnesses  would  have  known 
it  and  seen  the  same;  and  that  said  witness- 
es saw  nothing  about  said  wagon  yard,  ei- 
ther inside  or  outside,  to  indicate  that  liquors 
were  kept  or  in  any  wise  bandied  or  traffick- 
ed In  by  any  one.  That  defendant  cannot 
prove  such  facts  by  any  other  witnesses,  and 
deponent  believes  them  to  be  true.  Where- 
fore, defendant  asks  ttiat  said  cause  be  con- 
tinued until  tbe  next  term  of  this  court,  at 
which  time  defendant  will  be  able  to  procure 
the  attendance  of  said  witnesses,  and  depo- 
nent further  says  that  his  attorney,  W.  J. 
Knott,  was  taken  sick  a  short  time  ago, 
about  an  hour  ago,  and  on  account  thereof 
has  been  compelled  to  go  home,  and  is  wholly 
unable,  on  account  of  such  sickness,  to  repre- 
sent defendant,  and,  defendant  having  fully 
depended  upon  hl6  said  attorney  to  defend 
him,  he  is  practically  witliout  counsel,  as 
no  other  lawyer  is  acquainted  with  the  facts 
of  the  case,  and  deponent  has  not  had  time 
to  consult  and  advise  with  any  other  attor- 
ney.   J.  C.  Teter. 

"Subscribed  and  sworn  to  before  me  this 
8tb  day  of  September,  1910.  L.  R.  Shean, 
County  Judge.  [Seal.]" 

Attached  thereto  as  an  exhibit  was  a  writ- 
ten pnecipe,  filed  by  the  defendant  in  tbe 
county  court  August  30th.  The  affidavit  as 
to  what  these  absent  witnesses  would  prove 
was  not  admitted;  but  the  county  attorney 
announced  that  he  would  consent  that  the 
affidavit  be  treated  as  the  deposition  of  the 
absent  witnesses.  Thereupon  tlie  court  re- 
fused the  continuance. 

[1]  This  court  is  of  opinion  that  forcing 
ttie  defendant  to  trial  under  the  circum- 
stances was  error.  The  diligence  used  by  the 
defendant  appears  to  have  been  sufficient. 
When  the  preeclpe  for  subpcenas  to  issue  for 
these  witnesses  was  filed  with  the  clerk  of 
the  court,  it  was  the  duty  of  the  Judge  or 
clerk  to  issue  subp<Bnas  In  accordance  there- 
with. This  they  failed  to  do.  A  defendant 
should  not  be  deprived  of  the  right  to  have 
his  witnesses  In  attendance  on  account  of 
the  carelessness,  negligence,  or  failure  of  the 
clerk  of  the  court  to  issue  a  subpoena  there- 
for, when  he  has  made  proper  application; 
and  the  county  attorney's  consent  that  the 
allegations  of  the  affidavit  for  continuance 
shall  be  taken  as  and  for  the  testimony  of 
tbe  absent  witnesses  did  not  cure  this  error. 
The  defendant  was  entitled  to  the  oral  evi- 
dence of  his  witnesses  in  person  before  the 
Jury,  and  not  tbelr  evidence  reflected  through 


his  affidavit.  This  ground  of  the  appHeatloa 
was  amply  sufficient  for  a  continuancei 

[2]  In  addition  thereto,  tbe  record  shows 
that,  tbe  defendant's  attorney,  W.  J.  Knott, 
Esq.,  was  taken  suddenly  sick  alwut  an 
hour  before  the  case  was  called  for  trial, 
and  was  compelled  to  go  to  Us  home;  that 
Mr.  Knott's  sickness  resulted  fatally  the  sec- 
ond day  thereafter.  While  an  application 
for  continuance  on  account  of  the  sickness 
of  an  attorney  is  addressed  to  tbe  sound  dis- 
cretion of  the  trial  court,  we  think  that  in 
this  case  tbe  continuance  should  have  been 
granted,  at  least  for  a  few  days,  if  not  for 
the  term,  by  reason  thereof;  and  we  are 
clearly  of  opinion  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial,  under  the  cir- 
cumstances of  this  case,  for  this  reas(» 
alone. 

This  refusal  to  grant  a  continuance  is  not 
the  only  error  in  this  case.  One  or  two 
other  assignments  seem  well  taken.  How- 
ever, it  is  unnecessary  to  discuss  the  same, 
further  than  to  say  that  the  evidence  In  tbe 
case,  in  so  far  as  it  relates  to  the  guUt  of 
this  defendant,  Is  of  very  doubtful  charac- 
ter. 

For  the  reasons  stated,  the  judgment  of 
the  county  court  of  Washita  county  Is  re- 
versed. 

FURMAN,   P.  J.,  and  ARMSTBONO,  X, 

concur. 

(7  Okl.  Cr.  2!S> 

PARKER  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  25,  1912.) 

(Syllabut  iy  the  Court.) 

1.  Cbiminai,  Law  (J  676*)— Dbi.at  ih  Fbos- 

EcuTiON— Dismissal. 

Where  a  defendant  seeks  to  secure  the 
dismissal  of  a  prosecution  against  him,  upoa 
tbe  ground  that  he  was  not  brought  to  trial 
at  the  next  term  of  the  court  In  which  the 
prosecution  was  triable  after  it  was  filed  there- 
in, as  is  provided  by  sections  7047  and  704S, 
Comp.  Laws  1909,  the  burden  is  on  the  defend- 
ant to  prove  that  the  trial  has  not  been  post- 
poned on  his  application.  When  the  defendant 
has  made  this  proof,  the  burden  is  then  on  the 
state  to  prove  that  good  caoae  existed  for  sacb 
postponement. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.  Sf  1297-1304;    Dec.  Dig.  | 

2.  Criuirai.  Law  (J  67e*>— Dblat  ih  Pbos- 
BCUIIOIT— DisiassAL. 

Before  a  prosecution  will  be  dismissed 
against  a  defendant  because  It  is  not  brought 
to  trial  within  the  time  prescribed  by  sectjons 
7047,  7048,  Comp.  Laws  1909.  the  defendant 
must  prove  that  he  was  ready  for  and  demand- 
ed a  trial,  and  objected  to  a  postpooement  or 
continuance  of  the  case.  If  he  does  not  do 
this,  he  will  be  held  in  law  to  have  waived  his 
right  to  demand  the  dismissal  of  the  case  un- 
der the  provisions  of  the  sections  above  quoted. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S|  1297-1304;  Dec.  Dig.  | 
576.*] 
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a.  STATUTBa    (I   241*)— Pknat,   IiA.w»-DoTr 

or  CouBTS. 

Penal  lawi  are  not  enacted  for  t^e  en- 
couragement of  crime  and  the  protection  of 
eriminala,  bat  tliey  are  enacted  _  for  the  sole 
and  express  purpose  of  punishiog  and  snp- 
pressine  crime  and  thereby  protecting  society; 
and  it  is  the  paramount  du^  of  courts  to  so 
eonstrae  them  as  to  promote  this  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  Ii  322,  323:  Dec.  Dig.  {  241.*] 

Appeal  from  Superior  Ckmrt,  Oklahoma 
County;  B.  D.  Oldfleld,  Judge. 

H.  O.  Parker  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Winn  &  Brill  and  Prulett  &  Snigga,  all  of 
Oklahoma  City,  for  appellant  Smith  O. 
Matson,  Aast,  Atty.  Gen.,  for  the  State. 

rURMAN,  P.  J.  The  first  ground  relied 
upon  to  secure  a  reversal  of  the  Judgment 
In  this  cause  is  that  the  court  erred  In  over- 
mling  a  motion  made  by  appellant  to  dis- 
miss this  prosecution  upon  the  ground  that 
be  was  not  brought  to  trial  at  the  next  term 
of  the  court  In  which  said  cause  was  triable 
after  the  Information  was  filed  against  blm, 
and  that  said  cause  was  not  continued  on 
the  application  of  appellant,  and  that  no 
good  cause  was  shown  for  such  postpone- 
ment of  his  case.  This  motion  was  based 
upon  the  following  sections  of  our  statute: 

"Sec.  7047.  When  not  brought  to  trial. — 
If  a  defendant,  prosecuted  for  a  public  of- 
fense, whose  trial  has  not  been  postponed 
upon  his  application,  la  not  brought  to  trial 
at  the  next  term  of  court  In  which  the  in- 
dictment is  triable  after  it  Is  found,  the 
court  must  order  the  prosecution  to  be  dis- 
missed, unless  good  cause  to  the  contrary  be 
shown. 

"Sec.  7048.  Court  may  order  continuance. 
—If  the  defendant  is  not  prosecuted  or  tried, 
as  provided  in  the  last  two  seetlbns,  and 
sufficient  reason  therefor  is  shown,  the  court 
may  order  the  action  to  be  continued  from 
term  to  term,  and  In  the  meantime  may  dis- 
charge the  defendant  from  custody,  on  his 
own  undertaking  or  on  the  undertaking  of 
ball  for  his  appearance  to  answer  the  charge 
at  the  time  to  which  the  action  la  contin- 
ued." 

In  support  of  this  ground,  counsel  in  their 
brief  say:  "In  People  v.  Morino  [85  Cal.  615] 
24  Pac.  '892,  under  a  similar  statute,  the 
court  says:  'A  party  charged  with  a  crime 
has  the  constitutional  right  to  a  speedy  trial, 
and  the  court  has  no  discretionary  power 
to  deny  him  a  right  so  important,  or  to  pro- 
long his  impriaonm'ent  without  such  trial  be- 
yond the  time  provided  by  law.'  It  was 
enough  for  the  defendant  to  show  that  the 
time  fixed  by  statute,  after  information  filed, 
has  expired,  and  that  the  case  had  not  been 
postponed  on  bis  application.  We  cite  the 
following  cases  holding  the  same:  United 
States  V.  Fox,  3  Mont  512 ;  In  re  McMIckea 
[39  Kan.  406],  18  Pac.  473:   Walker  v.  State 


[89  Ga.  482],  15  S.  B.  653;  lo  re  Oarvey  [T 
Colo.  502],  4  Pac.  768;  Ochs  v.  People  [124 
la  399]  16  N.  B>.  682;  In  re  Begerow  [133 
CaL  849]  65  Pac.  828  [56  U  R.  A.  513,  85 
Am.  St  Rep.  178].  In  the  latter  case  the 
petitioner  was  held  under  two  Informations, 
In  the  superior  court,  upon  two  separate 
charges  for  murder.  More  than  60  daya 
passed  without  a  triaL  The  delay  not  being 
caused  by  the  defendant  or  with  his  consent, 
and  there  being  no  reason  shown  why  the 
cases  had  not  been  brought  to  trial,  the 
prisoner  was  discharged.  The  court  says: 
The  statute  la  Imperative.  The  court,  unless 
good  cause  to  the  contrary  Is  shown,  must 
order  the  prosecution  to  be  dismissed.  Here 
no  cause  for  delay  was  shown.  It  was 
enough  for  the  defendant  to  show  that  the 
time  fixed  by  the  statute,  after  information 
filed,  had  expired,  and  that  the  case  had  not 
been  postponed  on  his  application.  If  there 
was  any  good  cause  for  holding  him  for  a 
longer  time  without  trial,  It  was  for  the 
prosecution  to  show  It  The  court  could  not 
presume  It  There  is  no  presumption  in  such 
case,  at  least  In  the  trial  court  that  the 
court  has  acted  regularly,  or  that  good  cause 
In  fact  exists.'  See,  also.  State  v.  Keefe  [17 
Wyo.  227]  98  Pac.  122  [22  L.  R.  A  (N.  S.) 
896,  17  Ann.  Cas.  161]." 

We  are  disposed  to  accept  the  statement 
contained  In  the  brief  of  counsel,  with  some 
additions,  as  a  correct  statement  of  the  law. 
The  trouble  in  this  case  Is  that  the  record 
does  not  sustain  the  position  assumed.  When 
this  motion  was  presented  to  the  trial  court 
appellant  did  not  prove  or  attempt  to  prove 
that  the  case  had  not  been  postponed  upon 
his  application  or  with  his  consent  Until 
appellant  had  done  this,  it  was  not  necessary 
for  the  state  to  prove  that  good  cause  ex- 
isted for  such  postponements. 

[1.2]  Where  a  defendant  wishes  to  avail 
himself  of  the  provisions  of  our  statute 
above  quoted,  he  must  demand  a  trial  and 
object  to  a  postponement  or  continuance  of 
the  case.  If  be  does  not  do  this,  he  will  l>e 
held  in  law  to  have  waived  bis  right  to  de- 
mand a  dismissal  of  the  case  on  the  ground 
of  such  posti)onements.  Where  he  does  this, 
the  burden  is  then  on  the  state  to  prove  that 
good  cause  existed  for  the  postponements 
complained  of.  The  case  of  McLeod  v.  Gra- 
ham, 6  OkL  Cr.  197,t  is  not  In  point  That 
was  a  petition  for  a  writ  of  mandamus  to 
direct  the  county  court  of  Kingfisher  coun- 
ty to  dismiss  a  prosecution  against  the  appli- 
cant In  the  petition  far  the  mandamus,  it 
wa«  alleged  that  the  cause  against  the  appli- 
cant had  been  continued  over  his  objection* 
and  when  the  applicant  was  In  court  ready 
for  and  demanding  a  trial.  The  4»use  was 
submitted  upon  the  demurrer  to  the  peti- 
tion, and  it  was  expressly  admitted  that  the 
facts  stated  In  the  petition  for  the  manda* 
mus  were  true.     Everything  said  in  that 
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opinion  must  be  considered  In  the  ligbt  of 
the  record  upon  which  It  was  submitted. 
We  still  adhere  to  the  views  there  announc- 
ed, but  an  examination  of  the  record  In  this 
cause  does  not  bring  it  within  tbe  rule  there 
stated.  The  court  therefore  did  not  vt  in 
oTerruUng  tbe  motion  to  dismiss  the  prose- 
cution against  appellant. 

[3]  Penal  laws  are  not  enacted  for  the  en- 
couragement of  crime  and  the  protection  of 
criminals,  bnt  they  are  enacted  for  tbe  sole 
and  express  purpose  of  punishing  and  sup- 
pressing crime  and  thereby  protecting  socie- 
ty, and  It  Is  the  paramount  duty  of  courts 
to  so  construe  them  as  to  promote  this  pur- 
pose. 

An  examination  of  tbe  decisions  of  this 
court  will  show  that  other  questions  pre- 
sented In  tbe  brief  of  counsel  for  appellant 
have  all  oeen  decided  against  the  contentions 
therein  made.  It  is  therefore  not  necessary 
to  discuss  them.  Lawyers  who  practice  in 
this  court  should  keep  themselves  informed 
as  to  tbe  decisions  whlcb  It  makes. 

Tbe  judgment  of  the  lower  court  Is  there- 
fore In  all  things  afiSrmed. 

ABMSTRONO  and  DOYLE,  JJ.,  concur. 


<7  Okl.  Cr.  225) 

Mcknight  v.  state. 

(Criminal   Court   of  Appeals   of  Oklahoma. 
April  25,  1912.) 

(Byttabut  by  the  Court.) 

1.  Cbihinal  Law   (§  785*)— Instkuotions— 
Cbedibilitt  of  Witnesses. 

An  instruction  advising  the  jury  that  they 
are  at  liberty  to  disregard  the  testimony  of 
any  witness  whom  they  believe  from  the  evi- 
dence has  testified  falsely,  except  in  bo  far 
as  his  testimony  is  corroborated  by  other  evi- 
dence or  facts  and  circamstances  m  the  case, 
should  not  be  given.  Tbe  jury  cannot  be  bound 
by  the  court  to  believe  tbe  testimony  of  such 
witness,  whether  corroborated  or  not. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1774, 1776-1781,  188^1894; 
Dec.  Dig.  {  7^.*] 

2.  Criminal  Law  ({  1186*)— Ebbonbous  In- 

STBUCTION— REVESSAL. 

When  such  an  instruction  is  given  by  the 
trial  cnurt  over  the  objection  and  exceptions  of 
the  accused,  and  tbe  record  discloses  a  close 
case  on  tbe  facts,  a  judgment  of  conviction  will 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   }{  3215-3219;    Dec.   Dig.  | 

Appeal  from  Pottawatomie  Connty  Court; 
Roy  H.  Loclcridge,  Judge. 

CharUe  McKnlght  was  convicted  of  violat- 
ing the  prohibition  law,  and  appeals.  Re- 
versed. 

Mark  Goode,  of  Shawnee,  and  Blakeney  & 
Maxey,  of  Muskogee,  for  plaintiff  In  error. 

ARMSTRONG,  J.  The  Indictment  In  this 
case  charges  the  accused  with  tbe  unlawful 


possession  of  Intoxicating  liquor  with  in- 
tention to  sell  the  same. 

The  proof  on  behalf  of  the  state  shows 
tbat  tbe  building  in  which  It  Is  contended 
tbe  intoxicating  liquors  were  found  was 
owned  by  one  Pike  Baker;  tbat  at  tbe  time 
Baker  purchased  the  building  it  was  under  a 
lease  to  Mr.  Culberson  for  hotel  purposes, 
and  was  later  subleased  to  John  Rogers  for 
a  rooming  house.  Baker  testified  that  since 
tbe  time  it  was  subleased  to  Rogers  he,  Rog- 
ers, and  his  associates,  had  diarge  of  It; 
tbat  his  bookkeeper  collected  tbe  rent;  that 
Rogers  paid  the  rent;  that  there  were  sev- 
eral raids  made  on  the  building,  small  quan- 
tities of  intoxicating  liquor  and  some  gam- 
bling paraphernalia  being  found.  One  wit- 
ness, Ed  Pierce,  testified  on  behalf  of  the 
state  tbat  tbe  accused  in  this  case  admitted 
that  he  owned  the  place,  but  did  not  testi- 
fy that  the  accused  owned  the  whisky  or 
claimed  It.  The  proof  Indicates  that  one  An- 
derson was  dispensing  the  intoxicating  liquor. 
There  is  no  proof  on  tbe  part  of  tbe  state 
that  connects  the  accused  with  Anderson  In 
the  handling  of  Intoxicating  liquor,  or  that 
connects  the  accused  with  the  intoxicating 
liquor  found  In  tbe  building. 

The  proof  on  l)ehalf  of  the  defendant 
slu>ws  by  tbe  l)ookkeeper  of  Mr.  Baker  tliat 
he  collected  tbe  rent  from  John  Rogers  and 
J.  A.  Anderson;  that  in  bis  best  Judgment 
Anderson  paid  the  rent  for  September,  Octo- 
ber, and  November,  1910.  This  offense  is  al- 
leged to  have  been  committed  in  Novemlter, 
1910.  Tbe  witness  also  testified  that  he  nev- 
er collected  any  rent  from  the  accused,  Mc- 
Knlght, and  never  bad  any  conversation  with 
him  relative  to  the  building.  Tbe  accused 
testified  In  bis  own  behalf  tbat  he  had  nev- 
er had  any  Intoxicating  liquor  In  the  building 
in  questfon;  that  he  bad  not  sold  any  In- 
toxicating liquor  since  statehood;  tbat  he 
owned  a  part  of  tbe  property  In  the  building, 
which  be  bad  sold,  but  had  not  been  paid 
for;  that  the  property  bad  no  connection 
with  the  unlawful  possession  of  intoxicating 
liquor;  that  he  stated  to  Mr.  Pierce  that  the 
furniture  was  bis.  There  was  no  testimony 
offered  in  rebuttal  by  the  state. 

There  are  many  assignments  of  error  urged, 
but  we  cannot  consume  time  in  discussing 
all  of  them  in  detail.  The  testimony  in  this 
case  is  scarcely  sufficient  upon  which  to  base 
a  conviction. 

[1]  Among  other  assignments  the  accused 
complains  of  the  following  Instruction  of  tbe 
court,  which  appears  In  the  record  as  "No. 
T':  "In  the  event  tbat  you  find  any  witness 
has  willfully  testified  falsely  to  any  material 
matter  in  issue,  you  are  at  liberty  to  disre- 
gard the  whole  of  such  witness'  testimony, 
except  in  so  far  as  tbe  same  may  be  cor- 
roborated by  other  credible  witness  or  wit- 
nesses, or  other  facts  and  circumstances  ap- 
pearing upon  tbe  trial."    The  instruction  was 
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excepted  to  at  the  time  by  connael  tor  tbe 
accused.  In  tbe  case  of  Gibbons  v.  Terri- 
tory, 6  Okl.  Cr.  212,  IIS  Pac.  129,  tbls  court 
beld  an  Identical  Instruction  erroneous  and 
reversible.  And  in  Rea  v.  State,  3  Okl.  Cr. 
269,  105  Pac.  389,  an  Identical  instruction 
was  beld  to  be  erroneous  and  reversible. 
In  ttals  latter  case  Presiding  Judge  Furman 
aaid:  "Section  5518,  Wilson's  Rev.  &  Ann. 
St  1903,  says  that  the  court  must  instruct 
the  Jury  that  they  are  tbe  exclusive  judges 
of  all  questions  of  fact  Tbe  latter  part  of 
the  Instruction  glvoi  contradicts  this  statute 
by  directing  the  Jury  In  mandatory  terms  to 
accept  and  be  bound  by  certain  evidence  un- 
der tbe  contingency  therein  stated.  The 
court  has  no  right  to  ingraft  this  exception 
upon  the  law.  Tbe  doctrine  expressed  by 
the  Supreme  Court  of  Kansas  Is  in  harmony 
with  our  statute;  It  matters  not  how  anxious 
tbls  court  may  be  to  «iforce  the  law,  we 
cannot  allow  a  conviction  to  stand  which  is 
based  upon  a  -  violation  of  plain  and  manda- 
tory statutes  which  go  to  the  foundation  of 
tbe  case,  and  which  action  deprived  the  de- 
fendant of  substantial  rights  upon  the  trial. 
The  law  is  plain  and  simple,  and  must  be 
followed  in  all  matters  involving  the  substan- 
tial rights  of  the  defendant"  This  Instruc- 
tion, and  instructions  of  similar  purport, 
have  been  so  often  condemned  by  this  court 
that  we  do  not  feel  called  upon  to  discuss  tbe 
proposition  in  detail  here.  The  trial  courts, 
especially  many  of  the  county  courts,  still 
persist  In  giving  this  instruction  although  it 
has  been  repeatedly  condemned.  In  cases  of 
the  kind  under  consideration  wherein  the 
testimony  is  but  slightly  incriminating  an  in- 
struction of  this  kind  is  more  serious  than 
it  would  be  if  the  state's  case  were  stronger. 
Without  consuming  more  time  in  the  dis- 
cussion of  the  errors  assigned,  many  of  which 
appear  to  be  serious,  the  Judgment  is  re- 
versed, and  a  new  trial  awarded. 

FDRMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


(M  Kao.  941) 

NICHOLS  T.  BRYDBN  et  al. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

1.  Appkal  and  Ebbob  (I  1046*)— Habmless 
Ebbob— Deniai,  of  Jubt  Tbial. 

Though  a  party  be  entitled  to  jury  trial, 
the  error  in  refusing  it  Is  not  prejudicial,  where 
the  sole  question  involved  is  wuetber  the  guard- 
ian of  an  imbecile  ward  may  make  a  binding 
contract  to  sell  bis  real  estate  without  tbe  or- 
der of  tbe  probate  court. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4128-4134;  Dec.  Dig.  i 
1046.*] 

2.  Evidence  (§  80*)— Pbesumption— Fobeion 
Laws. 

In  tbe  absence  of  evidence,  it  will  be  pre- 
■nmed  that  tbe  statutory  provisions  of  a  foreign 
state  regulating  tbe  rights  of  guardian  and 
ward  are  the  same  as  those  of  the  fonim. 

[E!d.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  f  101 ;   Dec.  Dig.  g  80.»] 


8.  GtTABDIAN  AND  WaBD  (|  42*)— SaLM— VOL- 
TTNTABT. 

Under  Qen.  St  1009,  |  4829,  providing  that 
a  guardian  can  sell  his  ward's  real  estate  only 
upon  the  order  of  the  probate  court,  a  guard- 
ian's contract  for  the  conveyance  of  his  ward's- 
land  has  no  legal  standing  until  approved  by 
the  probate  court. 

[Eid,  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  H  173-185,  191;  Dec.  Dig_ 
i  42.*] 

Appeal  from  District  Court  Greenwood 
County. 

Action  between  E.  H.  Nichols  and  Robert 
Bryden  and  others.  From  a  judgment  for 
the  latter,  tbe  former  appeals.    Affirmed. 

Howard  J.  Hodgson,  of  Eureka,  for  appel- 
lant   D.  B.  Fuller,  of  Eureka,  for  apiwUees. 

PER  CURIAM.  [1]  Tbe  principal  objec- 
tion of  appellant  is  that  he  was  denied  a 
Jury  trial.  If  it  be  conceded  that  on  tbe 
pleadings  tbe  appellant  was  entitled  to  a 
jury  trial,  the  error  in  refusing  it  is  not  prej- 
udicial. Tbe  case  does  not  depend  upon 
any  issue  of  fact  raised  by  the  pleadings, 
but  depends  upon  the  legal  question  wheth- 
er the  guardian  of  the  imbecile  ward,  by 
herself  or  through  her  agent  could  make  a 
binding  contract  to  sell  the  real  estate  of 
her  ward  at  a  certain  price  which  is  not  sub- 
ject to  the  approval  of  the  probate  court  so 
to  do. 

[2, 3]  Under  tbe  provisions  of  section  4829 
of  the  General  Statutes  of  1909,  a  guardian 
can  sell  the  ward's  real  estate  only  upon  the 
order  of  the  court  In  tbe  absence  of  evi- 
dence in  reference  thereto,  we  assume  that 
the  statutory  provisions  of  Ohio,  where  both 
the  guardian  and  ward  resided,  are  the  same 
as  ours.  Of  course,  the  probate  court  might 
have  ratified  her  contract  and  ordered  tbe  sale 
in  accordance  therewith.  The  court  how- 
ever, approved  the  higher  bid  of  another  per- 
son, and  ordered  a  conveyance  of  the  land 
to  such  bidder.  The  contract  of  appellant 
with  the  guardian,  not  approved  by  the  pro- 
bate court  had  no  legal  standing. 

Complaint  Is  made  of  the  conduct  of  one 
of  the  appellees  toward  the  appellant.  Ac- 
cording to  the  evidence  it  constituted  no  be- 
trayal of  a  trust  It  was  lawful  competition, 
and  appellees  owed  no  legal  duty  to  appel- 
lant and  should  not  be  compelled  to  convey 
the  land  to  him. 

Under  the  evidence  and  the  law  applicable 
thereto,  the  district  court  properly  found  In 
favor  of  the  appellees,  and  tbe  Judgment  Is 
affirmed. 

(8«  Kan.   972) 

TOWNSBND  V.  MISSOURI  PAC.  RY.  CO. 
(Supreme  Court  of  Kansas.    April  6,  1912.) 

(Svllahut  hv  the  Court.) 

Appeal  and  Error  (|  419*)— Proceedinos  to 
Transfer  Cause— notice  of  Appeai.. 
Under  section  560  of  the  Oivil  Code  (Gen. 
St.  1009,  {  6104),  a  notice  of  appeal,  which  re- 


*For  oUier  caxea  ■•«  sam*  topic  and  secUoa  NUMBER  Id  D«c.  Olg.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  IndazM 


Digitized  by 


Google 


2120 


122  PAOIFIC  REPORTBB 


(Kan. 


cites  that  "the  plaintiff  appeals  from  the  Indg- 
ment  rendered,  *  •  *  being  for  $180,  costs 
in  said  snit,"  is  sufficient  to  enable  the  appel- 
lant to  have  reviewed  all  erroneous  orders  in 
the  case  if  otherwise  proper!;  reviewable ;  the 
object  of  the  section  being  to  simplify  appeals 
by   elimination   of  unnecessary   formalities. 

['EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  2145,  2140;  Dec.  Dig.  i 
419.*J 

Appeal  from  District  Court,  PliilUps 
County. 

Action  by  George  M.  Townsend  against 
the  Missouri  Pacific  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
t>eals.  Motion  to  strike  from  the  abstract 
certain  assignments  of  error.     Denied. 

Mabln  &  Mahln,  of  Smith  Center,  dnd  W. 

A.  Barron,    of   Fbillipsburg,    for  appellant. 

B.  P.  Waggener,  3.  M.  Cballls,  both  of  At- 
chison, and  R.  Frank  Stlnson,  of  Phillipg- 
burg,  for  appellee. 

WEST,  J.  Motion  to  strike  from  tbe  ab- 
stract certain  assignments  of  error;  the 
point  involved  being  the  proper  construction 
of  section  569  of  the  CivU  Code  relating  to 
appeals.  Plaintiff  sued  to  recover  for  al- 
leged breach  of  contract,  and  the  Jury  re- 
turned a  verdict  for  the  defendant  on  which 
the  court  rendered  Judgment  against  the 
plaintiff  for  costs,  from  which  plaintiff  ap- 
peals. The  notice  Is  as  follows:  "You  and 
each  of  you  will  take  notice  that  the  plain- 
tiff, George  M.  Townsend,  appeals  from  the 
Judgment  rendered  against  him  In  the  above- 
entitled  cause,  •  •  •  said  Judgment  be- 
ing for  the  sum  of  one  hundred  thirty  and 
no  one-taundredths  dollars,  costs  in  said  suit." 
In  the  abstract  are  found  38  assignments  of 
error  covering  the  submission  of  special 
questions,  refusal  to  set  aside  answers,  giv- 
ing and  refusing  of  various  instructions,  re- 
fusal to  set  aside  a  verdict,  denial  of  a  new 
trial,  and  rulings  on  various  matters  of  evi- 
dence. A  motion  to  strike  out  all  except 
the  eighteenth,  which  assigns  error  in  the 
rendition  of  Judgment  In  favor  of  the  de- 
fendant and  against  the  plaintiff,  Is  based 
upon  the  proposition  that  no  other  matter 
is  sufficiently  covered  by  the  notice  of  ap- 
peal, and  that  the  Code  should  be  so  con- 
strued as  to  require  the  notice  to  operate 
both  as  a  process  and  a  pleading.  The  por- 
tion of  section  569  directly  involved  is  as 
follows:  "Appeals  •  •  »  shall  be  taken 
by  notice  filed  with  the  clerk  of  the  trial 
court,  stating  that  the  party  filing  the  same 
appeals  from  the  Judgment,  order  or  decision 
complained  of  to  the  Supreme  Court,  and 
If  the  appeal  is  taken  from  only  a  part  of 
the  judgment,  or  from  a  particular  order  or 
decision,  then  by  stating  from  wlkat  part 
of  the  judgment,  or  from  what  particular 
order  or  decision  the  appeal  is  taken."  Civ- 
il Code,  §  569  (Gen.  Stat.  1909,  g  6164).  Sec- 
tion 544  (Gen.  Stat  1901,  |  5028)  of  the 
former  Code  laid  down  the  proceedings  to 


obtain  a  reversal  and  required  a  petition  set- 
ting forth  the  errors  complained  of.  Sec- 
tion 546  (5031)  required  the  i^alntUt  in  error 
to  file  with  his  petition  a  transcript  of  the 
proceedings  containing  the  final  Judgment 
or  order  sought  to  be  reversed,  racated,  or 
i  modified,  or  the  original  case  made  or  a 
copy  thereof.  All  this  Is  done  away  with 
by  the  present  Code. 

If  the  appeal  be  taken  from  the  Judgment 
rendered  in  the  action,  the  appellee  is  there- 
by notified  that,  as  the  whole  includes  the 
parts,  the  entire  case  with  all  its  rulings  and 
orders  is  open  to  review.  If,  however,  the 
appeal  be  taken  from  only  a  part  of  a  Judg- 
ment or  from  some  particular  order  or  deci- 
sion— not  the  main  and  final  Judgment — then 
It  is  the  duty  of  the  appellant  to  specify  in 
the  notice  Just  what  he  is  complaining  of  and 
apptaling  from.  This  is  the  natural  mean- 
ing of  the  language  of  section  569,  which  wo 
all  know  was  enacted  with  the  view  of  sim- 
plifying appeals  and  eliminating  all  unnec- 
essary machinery  and  formality.  Section  576 
(section  6171)  requires  an  abstract  of  so  much 
of  the  evidence  and  proceedings  as  the  ap- 
pellant deems  necessary  for  the  considera- 
tion of  the  conrt,  and  by  rule  of  this  court 
the  abstract  must  contain  a  specification  of 
errors,  so  that  when  served,  the  appellee  is 
fully  advised  of  what  he  is  expected  to  meet. 
Similar  simplicity  characterises  section  578 
(section  6178),  which  permits  the  appellee  by 
merely  serving  notice  on  the  appellant  at  any 
time  before  the  case  is  assigned  for  hearing, 
and  proof  thereof  with  the  clerk,  to  review 
any  part  of  the  Judgment  or  any  order  of  the 
trial  court. 

To  construe  sections  569  and  578  as  requir- 
ing the  equivalent  of  the  former  petitions  and 
cross-petition  in  error  would  be  to  retain 
the  very  complexity  which  the  change  in  tlie 
Code  was  intended  to  dispense  with. 

Cases  from  other  states  are  cited  showing 
various  degrees  of  strictness  or  liberality  re- 
garding provisions  more  or  less  similar,  but 
these  at  most  are  persuasive  and  not  OMitrol- 
Ung. 

The  motion  to  strike  is  denied.  All  the 
Justices  concurring. 

(SS  Kan.   8») 
RANKIN  V.  RANKIN  et  al. 
(Supreme  Court  of  Kansas.  .  April  6,  1912.) 

(Svllaiii  hy  the  Court.) 

1.  Mechanics'  Liens  (il  115,  271*)— Ci^au 

or  Subcontractor. 

The  lien  of  a  Bubcontractor,  or  of  an  ar- 
tisan or  laborer  employed  by  a  contractor,  can- 
not be  defeated  because  of  payments,  made  by 
the  owner  to  the  contractor,  within  the  time 
fixed  by  statute  for  the  filing  of  a  statement  for 
a  lien  b,Y  the  subcontractor,  artisan,  or  laborer; 
nor  ia  it  material  that  such  claimant  fails  to 
state  the  amount  due  from  the  owner  to  the 
contractor  at  the  time  the  lien  is  claimed. 

[Ed.  Note. — For  other  cages,  see  Mechanics' 
Liens.  Cent.  Dig.  §§  150-159,  494-513;  Dec. 
Dig.  §S  115,  271.*] 
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3.  HcoBAincB'  LintB  (i  135*)— Likii  or  Itk- 

BOBER — Statement. 

Nor  will  the  lien  of  one  who  perfoiteed 
labor  for  a  contractor  at  an  acreed  comMnsa- 
tion  p«r  day  be  defeated  by  the  fact  that  in 
his  statement  he  also  desitnated  himself  as 
a  subcontractor,  and  stated  that  bis  work  was 
done  under  a  subcontract. 

[Kd.  Note.— For  other  cases,  see  Mechanics' 
liens,  Cent  Dig.  |  209:  Dec  Dig.  |  135.«] 

8.  Mechanics'  Libns  (J  135*)  —  Statemkhx— 

Vabiance. 

The  fact  that  both  designations  were  nsed 
In  the  statement  for  Hen  and  in  the  petition  of 
claimant  could  not  have  misled  the  defendant 
to  bis  prejudice;  nor  did  it  afford  ground  for 
the  contention  that  there  was  a  material  Tari- 
ance  between  the  pleadbigs^  and  the  proof. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  209;  Dec.  Dig.  {  135.»] 

(Additional  ByUaInu  by  Editorial  Bt»g.) 
A.  MrcHANioB*  IJXHB  (I  94*)— "SuBooiriBAO- 

xob" — "Laborbs." 

A  "subcontractor,"  onder  the  mechanic's 
Hen  law  (Gen.  St.  1909,  {  6246  [Code  Cir.  Proc 
I  651]),  IS  one  who  takes  from  the  contractor 
«  specified  part  of  the  work;  but  a  day  "la- 
borer" works  under  an  agreement  with  the 
contractor,  and  is,  in  one  view,  also  a  subcon- 
tractor. 

[Ed.  Note.— For  other  cases,  see  Mechanios' 
Liens,  Cent.  Dig.  |  126;   Dec.  Dig.  |  94.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  7,  pp.  6704,  6705:  toL  8,  p.  7806;  toL  6, 
pp.  TO52-3968;    yoL  8,  p.  7700!] 

Appeal  from.  District  Court,  AXXva  Connty. 

Action  by  Hannibal  Rankin  against  Robert 
Bankln  and  the  Monarch  Portland  Cement 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Charles  H.  Apt  and  Frederick  O.  Apt,  botb 
of  lola,  for  appellants.  La  Vergne  Orton  and 
N.  B.  McNeill,  botb  of  Pawnee,  Okl.,  for  ap- 
pellee. 

JOHNSTON,  0.  J.  This  action  was 
brought  to  recover  ^178  and  to  foreclose  a 
mechanic's  lien.  The  defendant,  Robert  Ran- 
kin, and  the  appellee  Hannibal  Rankin  are 
father  and  son.  Both  were  plasterers  by 
trade,  and  they  worked  together.  About 
April  7,  1909,  Robert  Rankin  entered  into  an 
agreement  with  the  Monarch  Portland  Ce- 
ment Company  •  to  do  plastering  upon  the 
buildings  at  the  cement  plant  The  price 
was  agreed  upon,  and  as  the  work  proceeded 
payments  were  made  from  time  to  time  to 
Robert  Rankin,  and  at  the  date  of  his  dis- 
cbarge, September  2,  1900,  he  was  paid  In 
full  for  all  work  done.  During  this  time, 
Hannibal  Rankin,  the  appellee,  worked  with 
his  father,  and  some  of  the  checks  giren  by 
the  cement  company  to  Robert  Rankin,  In 
paymeiit'  for  work  done,  were  delivered  to 
and  Indorsed  by  Haimibal.  At  the  time  the 
work  was  beiiu;  done,  Hannibal  lived  with 
his  father.  Robert  Rankin  stated  that  he 
had  paid  Hannibal  $9.50  at  one  time  and 
$26.50  at  another;  and  Hannibal  testified  that 
be  bad  received  a  nmnber  of  checks  drawn 
to  his  father,  and  that  he  had  indorsed  bis 


father's  name  thereon,  who  conld  not  write, 
for  the  purpose  of  getting  them  cashed.  On 
October  11,  1909,  Hannibal  Rankin  filed  a 
mechanic's  lien  and  served  proper  notice. 
The  action  was  begun  November  6,  1909, 
praying  Judgment  against  both  Robert  Ran- 
kin and  the  cement  company  and  for  a  fore- 
closure of  the  alleged  mechanic's  lien.  The 
answer  contained  a  denial  and  a  plea  of  pay- 
ment on  the  part  of  the  cement  company. 
Robert  Rankin  did  not  answer  or  otherwise 
contest.  At  a  trial,  which  was  bad  without 
Jury,  appellant  made  an  objection  to  the 
introduction  of  any  evidence,  on  the  ground 
that  the  petition  did  not  state  a  cause  of  ac- 
tion; bnt  it  was  overruled,  and  a  demurrer 
to  appellee's  testimony  was  also  overruled. 
The  court  rendered  judgment,  finding  that 
Robert  Rankin  owed  Hannibal  Rankin  9174, 
and  foreclosing  the  mechanic's  lien,  from 
which  judgment  this  appeal  Is  taken. 

[t,  2]  The  point  first  made,  that  there  was 
no  allegation  In  the  petition  of  a  contract  be- 
tween the  company  and  the  original  con- 
tractor, is  not  good:  It  Is  expressly  alleged 
that  the  contractor  entered  Into  an  agree- 
ment with  the  company  to  plaster  Its  build- 
ings at  20  cents  per  square  yard  for  outside 
work  and  10  cents  per  yard  for  Inside  work; 
and  that  the  contractor  contbraed  to  work 
onder  the  agreement  to  a  stated  time.  The 
fallnre  to  state  that  a  certain  sum  was  due 
to  the  contractor  from  the  company  when  the 
work  ceased  Is  not  material.  A  subcontrac- 
tor or  laborer  Is  given  a  direct  Hen.  Hla 
right  rests  upon  the  statnte,  rather  than  on 
a  relation  of  privity  with  the  owner,  and  it 
Is  not  lost  by  the  fact  that  payments  have 
been  made  by  the  owner  to  the  contractor. 
The  only  limit  In  that  respect  Is  that  claim- 
ants cannot  obtain  liens  In  excess  of  the 
price  fixed  in  the  contract  with  the  owner. 
Civ.  Code,  I  661  (Oen.  St  1900,  {  6246);  Nix- 
on T.  Oydon  Lodge,  66  Kan.  296,  43  Pac.  286; 
Fossett  V.  Lumber  Co.,  76  Kan.  428,  92  Pac. 
833,  14  L.  R.  A.  (N.  8.)  918.  Appellee  specif- 
ically alleged  that  under  an  agreement  with 
the  contractor  he  had  worked  60  days  on  the 
company's  buildings  at  the  rate  of  $3.60  per 
day,  thereby  earning  |210,  on  which  he  had 
received  payments  amounting  to  |36,  leaving 
a  balance  of  $174  dne  him  from  the  con- 
tractor. A  itoi  was  filed  In  dne  time;  and 
the  owner  cannot  escape  liability  to  ai^>eUee 
by  the  fact  that  he  may  have  already  paid 
the  contractor  for  the  improvements.  There 
was  no  real  controversy  but  what  the  lien 
claimed  by  appellee  was  less  than  the  amount 
due  the  contractor  for  the  entire  woiic  done 
nnder  the  contract  with  the  owner.  Al- 
though criticised,  the  lien  and  accompanying 
notice,  which  were  served  on  the  company, 
are.  In  substauce^  In  compliance  with  the  re- 
quirements of  the  statute.  In  the  statemient 
and  petition,  appellee  designates  himself  as 
a  laborer  and  suiicontractor,  and  he  appears 
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to  bave  nsed  the  designation  intercbangea- 
bly  In  both  documents.  It  Is  stated  that  the 
labor  was  performed  under  a  subcontract 
with  the  contractor,  naming  the  owner  and 
contractor,  the  date  when  the  last  labor  was 
performed  on  the  contract,  the  times  when 
appellee  did  the  work,  and  the  compensa- 
tion he  was  to  receive,  and,  Included  In  this 
itemized  statement,  was  the  amount  he  had 
already  received  from  the  contractor  and  the 
amount  due  from  him.  These  recitals,  as 
well  as  a  complete  description  of  the  real 
estate  upon  which  the  lien  was  claimed,  was 
duly  verified.  The  notice  of  the  Hen  was 
served,  and,  attached  to  It,  was  a  copy  of 
the  statement  filed,  which  fully  acquainted 
the  company  with  the  claim  for  a  lien. 

[3, 4]  But  it  is  contended  that  appeUee  did 
not  show  definitely  the  class  to  which  be  be- 
longed; did  not  show  clearly,  by  bis  petition 
or  Hen,  whether  he  was  claiming  as  a  laborer 
or  as  a  subcontractor.  Tbere  is  no  room  for 
doubt  as  to  his  relation  to  the  owner  and 
contractor,  or  bis  right  In  the  premises.  He 
stated  that  he  performed  labor  'under  con- 
tract with  the  contractor.  His  was  a  claim 
for  labor  furnished  to  a  contractor,  and  Is 
therefore  a  labor  Hen.  Although  having  been 
furnished  under  a  contract,  It  Is,  In  a  sense, 
a  subcontract  Strictly  speaking,  a  subcon- 
tractor Is  one  who  takes  from  the  contrac- 
tor a  specified  part  of  tbe  work,  but  a  day 
laborer,  who  works  under  an  agreement  with 
the  contractor,  is,  In  one  view,  a  subcontrac- 
tor. The  statute  provides  that  "any  person 
who  shall  furnish  such  material  or  perform 
such  labor  under  a  sub-contract  with  the 
contractor,  or  as  an  artisan  or  day  laborer 
In  the  employ  of  such  contractor,  may  ob- 
tain a  lien  upon  such  land,"  etc.  Gen.  Stat 
1909,  §  6246  (Code  Civ.  Proc.  i  651).  See, 
also,  Nixon  v.  Cydon  Lodge,  supra.  What- 
ever may  be  the  proper  classification  of  tbe 
appellee,  it  is  clear  that  no  one  could  have 
been  misled  by  bis  statements  in  either  the 
Hen  or  the  petition.  In  both  he  alleged  that 
he  performed  labor  by  tbe  day,  under  a  con- 
tract with  the  contractor,  and  If  he  had  fol- 
lowed this  statement  with  another  that  he 
claimed  a  Hen  as  a  subcontractor  it  would 
not  have  impaired  tbe  validity  of  the  Hen; 
and  proof  that  he  worked  for  the  contractor, 
as  an  artisan  or  day  laborer  conld  not  have 
been  regarded  as  a  variance.  Whether  re- 
garded as  one  or  the  other,  the  proof  would 
necessarily  be  the  same;  and,  besides,  no  va- 
riance is  to  be  deemed  material,  unless  It 
has  actually  misled  the  otV>oslng  party  to 
bis  prejudice.  Code  Civ.  Proc.  |  134  (Gen. 
St  1909,  §  B727). 

A  question  is  raised  as  to  the  age  of  ap- 
pellee when  the  work  was  done;  but  tbe  evi- 
dence, although  somewhat  obscure.  Is  suffi- 
cient to  uphold  tbe  finding.  Included  in  tbe 
general  verdict,  that  he  bad  reached  majori- 
ty when  the  services  were  performed,  and 


was  entitled   to  recover   compensation  for 
tbem. 

Tbe  Judgment  is  affirmed.    All  the  Jus- 
tices concurring. 


(52  Or.  lU) 


ELY  v.  WILDB. 


(Supreme   Court  of  Oregon.     April  23,  1912.) 

1.  Brokebs  ({  82*)— Action  fob  Coiipensa- 
iiON— Paoor— Vabiance. 

In  an  action  for  compensation  due  under 
a  contract  to  sell  bonds  on  commisgion,  the 
complaint  set  out  one  contract  for  tbe  sale  of 
bonds,  and  the  evidence  established  that  there 
were  two.  Held  that,  as  defendant  might,  b^ 
motion  have  compelled  plaintiff  to  make  aa 
election,  or  might  have  denied  the  contracta  as 
set  up,  the  variance  was  not  so  material  aa  to 
prevent  plaintiff's  recovery. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {|  101-103 ;    Dec.  Dig.  {  82.*] 

2.  Brokebs  (I  7*)— Contract  of  Eicployicent 

— CONSTBCCTION. 

Defendant  engaged  plaintiff  to  sell  on  com- 
mission the  bonds  of  one  telephone  company, 
and  later  agreed  with  him  to  sell  the  bonds  of 
another.  Held,  that  the  later  agreement  was 
not  a  new  contract,  bat  merely  an  enlargonent 
of  the  plaintilTs  powers  under  the  first. 

[ESd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {{  5-8;    Dec.  Dig.  !  7.») 

3.  Brokebs  (I  63*)— Coupensation — Defense. 

Where  plaintiff  was  engaged  to  sell  bonds 
on  commission,  the  act  of  defendant  in  releas- 
ing a  purchaser  from  a  valid  contract  to  take 
bonds  does  not  affect  plaintiff's  right  to  the 
commission,  though  the  purcuaser  asserted  tbe 
invalidity  of  his  contract;  the  defendant  re- 
leasing purchasers  at  his  own  risk. 

[Ekl.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |f  79,  81,  94-96;   Dec  Dig.  f  63.«J 

4.  Appeal  and  Bbiob  (§  1010*)  —  Rbvikw— 

FlNDINQB. 

The  finding  of  the  circuit  court  sitting  as 
a  jury  when  supported  by  evidence  is  conclusive 
on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3979-3982;  Dec.  Dig.  f 
1010.*] 

5.  Brokers  (J  55*)— Coupensation  —  Bsam 
TO  Compensation. 

Where  a  broker  engaged  to  sell  bonds  on 
commission,  at  the  request  of  his  principal, 
permitted  another  person  to  consumnlate  a 
sale,  although  he  had  first  interested  the  buy- 
er, the  broker  was  not  entitled  to  recover  the 
commission  on  such  sale,  for  a  broker  cannot 
recover  a  commission  until  be  furnishes  his 
principal  with  a  valid  and  enforceable  contract, 
or  produces  a  purchaser  ready,  willing,  and 
able  to  buy. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  U  82-84;   Dec.  Dig.  §  65.*] 

6.  Bbokess  ({  74*)— CoiuassiONS— Pebsorb 
Liable. 

In  an  action  by  one  engaged  to  sell  bonds 
on  a  commission,  evidence  uat  a  person  other 

than  the  defendant  owned  the  bonds  was  im- 
material; it  appearing  that  the  defendant  had 
made  the   contract  of  employment. 

[Eid.  Note. — For  other  cases,  see  Brokers. 
Cent  Dig.  I  62;    Dec.  Dig.  |  74.*] 

7.  Appeal  and  Brrob  (J  U40*)— Disposmoir 
-Affirmance  in  Part— RemittitubI 

Where  the  amount  erroneously  allowed  in 
an  action  on  a  contract  is  certain,  the  appel- 
late court  may  affirm  the  judgment  on  condi- 
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tion  that  plaintiff  enter  a  remittitur  (or  tliat 
amount. 

[Ed.  Note. — For  other  caaes.  see  Appeal  and 
Error.  Cent.  Di(.  »  4462-4478;  Dec.  Dig.  g 
1140.*] 

Appeal  from  Circuit  Court,  Mnltnomab 
Oounty;    Earl  C.  Bronaugh,  Judge. 

Action  by  Ben  C.  Ely  against  liouls  J. 
Wilde.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed  on  condition  that 
plaintiff  enter  remittitur. 

This  is  an  action  to  recorer  for  commis- 
sions alleged  to  have  been  earned  under  a 
contract  to  sell  for  defendant  the  bonds  and 
stock  of  certain  telephone  corporations.  It 
Is  stated  in  the  complaint  that  defendant  in 
October,  1006,  was  engaged  in  the  business 
of  selling,  in  Portland,  Or.,  and  elsewhere, 
the  bonds  and  stocks  of  the  Home  Telephone 
&  Telegraph  Company  of  Portland,  the  Puget 
Sound  Home  Telephone  Company  of  the  state 
of  Washington,  and  the  bonds  and  stocks 
of  other  corporations;  that  at  that  time  de- 
fendant employed  plaintiff  to  act  as  his  agent 
in  the  sale  of  such  bonds  and  stocks,  and 
agreed  to  pay  him  iu  the  following  manner: 
(1)  Where  bonds  were  sold  and  a  stock 
bonus  of  more  than  50  per  cent  was  given, 
plaintiff  was  to  receive  5  per  cent  of  the 
total  amount  of  cash  agreed  by  tbe  purchas- 
er to  be  paid  for  the  bonds  and  stocks,  which 
5  per  cent  was  to  be  paid  out  of  the  first 
cash  paid  by  the  purchaser.  (2)  In  sales  of 
bonds  where  only  a  50  per  cent,  stock  bonus 
was  given  the  purchaser,  plaintiff  was  to  re- 
ceive 5  per  cent,  commission  and  a  12%  per 
cent,  commission  in  stock  of  the  company 
issuing  the  bonds.  Plaintiff  alleges  that  he 
effected  tbe  following  sales:  (1)  Bonds 
worth  120,000  of  the  Puget  Sound  Telephone 
Company  to  P.  L.  Willis  for  the  agreed  price 
of  ?20,000,  with  a  stock  bonus  of  f  15,000,  of 
which  $4,000  was  paid  in  cash,  and  that  up- 
on this  sale  plaintiff  was  entitled  to  a  com- 
mission of  $1,000;  (2)  bonds  worth  $10,000 
of  the  same  company  to  tbe  Bank  of  Tacoma, 
Wash.,  with  a  $7,500  bonus,  upon  which  sale 
more  than  $1,000  in  cash  has  been  paid  and 
tbe  stocks  and  bonds  delivered,  and  that 
plaintiff  is  entitled  to  $500  commission;  (3) 
bonds  worth  $5,000  par  value  of  the  Home 
Telephone  *  Telegraph  Company  of  Portland, 
Or.,  to  K.  A.  J.  MacKenzle,  with  a  stock  bo- 
nus of  $2,500,  for  the  sum  of  $5,000,  which 
has  been  paid  and  the  stocks  and  bonds  deliv- 
ered; and  (4)  bonds  worth  $1,000  par  value 
of  the  Home  Telephone  &  Telegraph  Company 
of  Portland,  Or.,  to  M.  Meagher  with  $500  bo- 
nus, upon  which  sales  plaintiff  Is  entitled  to 
$300  in  cash  and  $750  par  value  in  stock,  and 
that  the  stock  is  of  the  value  of  $337.50,  and 
that  delivery  thereof  has  been  demanded  and 
refused.  There  was  an  additional  cause  of 
action  for  labor  and  services,  but  the  court 
found  for  defendant  on  this  issue,  and  it 
need  not  be  further  considered.  The  cause 
was  put  at  issue  by  a  general  denial,  and 


was  tried  by  the  court  without  a  Jury,  There 
was  a  finding  for  plaintiff  upon  all  the  items 
alleged,  except  the  sale  to  Meagher,  and  a 
Judgment  against  defendant  accordingly. 
Defendant  appeals. 

A.  King  Wilson,  of  Portland  (Wilson  & 
Neal  and  Joel  M.  Long,  on  the  brief),  for  ap- 
pellant J.  N.  Brown,  of  Portland  (Frank  E. 
Freeman,  on  the  brief),  for  respondent 

McBRIDB,  J.  (after  stating  the  facte  as 
above).  [1]  The  evidence  tends  to  show  that 
in  July,  1906,  plaintiff  was  employed  by  de- 
fendant to  sell  bonds  of  the  Home  Tele- 
phone &  Telegraph  Company  of  Portland  at 
a  net  commission  of  5  per  cent  and  a  stock 
commission  of  5  per  cent,  where  the  stock 
bonus  allowed  the  purchaser  did  not  exceed 
50  per  cent  of  tbe  par  value  of  bonds  sold. 
In  October  of  the  same  year  his  employment 
was  extended  so  as  to  include  bonds  in  the 
Puget  Sound  Home  Telephone  Company. 
Plaintiff  declared  on  one  contract,  as  shown 
in  the  statement,  and  it  is  claimed  that  tbe 
evidence  discloses  two  distinct  contracts, 
made  at  different  times,  and  that  the  court 
should  have  required  the  defendant  to  elect 
upon  which  he  would  rely  for  a  recovery, 
and  that  the  proof  offered  constituted  such 
a  material  variance  from  the  pleading  that 
plAintiff  should  not  have  been  permitted  to 
recover.  In  our  view  of  the  case  It  is  not 
material  whether  the  later  contract  should 
be  treated  as  a  mere  oral  amendment  to  the 
original  contract  or  as  a  separate  agreement. 
In  either  case  it  was  defendant's  privilege 
to  have  denied  the  contract  set  up  and  to 
have  plead  his  version  of  it,  or  to  have  mov- 
ed the  court  to  compel  plaintiff  to  elect 
which  cause  of  action  he  would  rely  upon.   ' 

[2]  Defendant  denied  having  any  contract 
with  plaintiff  or  that  any  services  had  been 
rendered  by  plaintiff.  He  did  not  move  the 
court  to  compel  plaintiff  to  elect  upon  which 
branch  of  his  case  he  would  rely.  At  the 
close  of  plaintiffs  testimony,  counsel  for  de- 
fendant made  the  following  motion:  "I  move 
at  this  time  that  tbe  court  disregard  all  tes- 
timony in  relation  to  the  MacKenzle  deal 
pleaded  in  the  complaint,  because  it  has  been 
shown  by  the  testimony  of  tbe  plaintiff  that 
It  was  on  a  contract  which  has  not  been 
pleaded  at  all.  I  would  like  to  reverse  that 
by  making  the  same  motion  as  to  the  Willis 
and  Scandinavian  deal.  He  said  he  had  two 
contracte,  and  the  testimony  shows  they  had. 
One  was  in  regard  to  sale  of  Home  Tele- 
phone Company  bonds  and  one  in  regard  to 
the  sale  of  Puget  Sound  Telephone  Company 
bonds,  and,  if  they  had  two  contracts,  he 
must  have  set  them  up  and  cannot  recover 
upon  one  contract  in  this  suit"  Ross  v. 
Jones.  47  S.  C.  211,  25. S.  E.  69;  High  v. 
Southern  Pac.  Co.,  49  Or.  98,  88  Pac.  961. 
But,  in  substance,  there  was  only  one  con- 
tract In  existence  at  the  time  the  bonds  were 
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sold  by  plaintiff.  Defendant  was  dealing  in 
tbe  bonds  of  two  corporations.  In  July  he 
employed  plaintiff  to  sell  the  bonds  of  one  of 
these,  and  in  October  he  made  an  agreement 
with  him  to  sell  bonds  of  the  other,  and  all 
these  sales  toolc  place  after  the  October 
agreement  The  general  agreement  was 
merely  an  enlargement  of  plalntlfTs  powers 
and  duties,  and,  Instead  of  being  a  new  con- 
tract. It  was  a  new  term  added  to  the  for- 
mer one.  It  is  clear  that  defendant  was  not 
misled  by  the  form  of  pleading  adopted. 

[8]  Xbe  evidence  tends  to  show  that  plain- 
tiff entered  into  a  valid  contract  for  tbe  sale 
of  15,000  worth  of  bonds  to  Dr.  MacKenzie, 
and  received  $2,600  In  cash  npon  it,  and  was 
entitled  to  a  stock  commission  of  six  shares, 
which  were  worth  about  $270.  ■  After  having 
procared  such  contract  and  collected  one- 
half  of  the  purchase  price,  defendant,  with- 
out any  apparent  legal  necessity  therefor,  re- 
leased MacEenzie,  and  returned  him  the 
money  paid.  It  is  true  that  he  states  that 
MacKenzIe  declined  to  make  further  pay- 
ments, and  claims  that  false  representations 
had  been  made  to  induce  him  to  enter  into 
the  contract,  but  there  is  no  evidence  that 
this  claim  was  well  founded,  aikd  if  de- 
fendant, after  plaintiff  had  earned  his  com- 
missions under  tbe  terms  of  the  contract, 
saw  fit  to  rescind,  he  did  so  at  bis  own  liak.. 

[4]  There  is  some  evidence  tending  to  dap- 
port  plaintiffs  contention  as  to  the  Willis 
sale,  and  we  are  therefore  bound  by  the 
findings  of  the  circuit  court 

[S]  We  do  nor  thinli  plaintiff's  evidence 
shows  a  complete  sale  to  the  Scandinavian 
Bank.  Plaintiff  Introduced  in  evidence  a  let- 
ter from  the  cashier,  the  material  portion  of 
which  is  as  follows:  "As  to  the  matter  of 
-this  institution  taking  some  of  the  bonds,  I 
think  that  can  be  arranged,  provided  we  can 
get  the  telephone  company's  account.  I  may 
run  over  to  Portland  one  day  this  week,  and, 
U  you  are  going  to  be  In  the  city,  I  may 
find  time  to  discuss  the  proposition  more 
fully."  liater  the  secretary  of  the  telephone 
company  wrote  to  plaintiff  that  he  had  made 
arrangements  for  an  account  at  the  Scandi- 
navian Bank.  Nothing  more  appears  to  have 
been  done,  and  while  matters  were  in  this 
situation  defendant  stated  to  plaintiff  that 
Mr.  Morris  of  the  Oregon  Trust  &  Savings 
Bank  was  a  stockholder  in  the  Scandinavian 
Bank,  and  asked  plaintiff  to  let  him  "pass 
the  deal  with  tbe  Scandinavian  Bank  up  to 
Morris,"  as  he  thought  Morris  could  sell 
them  more  than  $10,000  worth  of  bonds.  To 
this  plaintiff  assented,  and  Morris  sold  the 
bank  $25,000  worth  of  bonds.  There  was  no 
positive  agreement  to  purchase  on  the  part 
of  the  bank  when  plaintiff  ceased  his  efforts. 
He  had  succeeded  In  getting  tbe  cashier  to 
say  that  under  certain  circumstances,  he 
thought  a  sale  could  be  arranged,  and  Oiere 
he  left  the  matter.  We  have  so  often  stated 
that,  in  order  to  enable  a  broker  to  recover 


commission,  he  must  either  furnish  his  prin- 
cipal with  a  valid  and  enforceable  contract 
to  purchase  or  produce  a  purchaser  ready, 
willing,  and  able  to  buy  that  it  is  needless 
to  again  cite  authorities  on  that  point  Here 
there  was  no  contract  signed  and  no  agree- 
ment to  buy,  and  if  plaintiff,  to  oblige  Wilde, 
ceased  his  efforts  before  a  sale  was  effected, 
he  cannot  recorver  upon  a  complaint  alleging 
full  performance. 

[6]  Error  is  also  assigned  by  reason  of  the 
refusal  of  the  court  to  permit  cross-examina- 
tion of  plaintiff  as  to  who  was  the  owner  of 
tbe  securities  he  was  selling.  Tbe  Inquiry 
was  immaterial.  If  defmdant  employed 
plaintiff  to  make  the  sales  and  agreed  to  pay 
him  a  commission,  it  would  not  matts 
whether  he  was  the  owner  of  tbe  bonds  or 
merely  an  agent  for  their  sale. 

[7]  The  conclusion  reached  in  regard  to 
tbe  sale  to  the  Scandinavian  Bank  would 
necessitate  a  reversal  of  tbe  Jndsm»>t  bi^ 
for  the  fact  that  tbe  amount  of  that  dalm 
is  definite  and  severable  from  the  remainder 
of  the  Judgment  Following  the  rule  an- 
nounced in  Gardner  v.  EClnney,  117  Pac.  971, 
and  cases  there  dted,  we  wUI  affirm  the 
Judgment  on  condition  that  plaintiff,  within 
30  days  from  this  date,  expressly  remit  tbe 
amount  included  in  the  finding  as  to  tbe 
sale  to  the  Scandinavian  Bank. 

In  case  of  failure  to  do  this,  the  Judgment 
will  be  reversed,  and  a  new  trial  ordered. 


(22  Ck>lo.  App.  U«) 

SHORE  V.  WALL. 

(Court  of  Appeals  of  Colorado.    April  8; 
1912.) 

Executors   and   Adminibtbatobs    (i   33*)— 

DiSCIIABOE    —     DiSCBETION        OF       PBOBAIX 
COUBT. 

The  discharge  of  an  administrator  rest- 
tog  within  the  discretion  of  the  county  or  pro- 
bate court,  its  judgment  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  IHg.  S|  213-222; 
Dec.  Dig.  S  33.*] 

Appeal  from  District  Court  Denver  Coun- 
ty;  George  W.  Allen,  Judge. 

Petition  by  Emma  Wall  for  the  discliarse 
of  Isaac  N.  Shore,  as  administrator  of  the 
estate  of  Albert  Shore.  From  a  Judgment 
of  the  district  court  sustaining  that  of  tbe 
county  court,  discharging  tiie  administrator, 
defendant  appeals.    Affirmed. 

P.  L.  Hubbard  and  John  Hipp,  both  of 
Denver,  for  appellant  A.  M.  Stevenson  and 
J.  W.  Gilleapie,  both  of  Denver,  for  appellee. 

SCOTT,  P.  J.  It  appears  from  the  record 
in  this  case  that  Albert  Shore,  of  the  city  of 
Denver,  died,  leaving  an  estate  which  the 
district  court  finds  to  have  been  of  the  val- 
ue of  about  $20,000,  and  which  consisted  ot 
a  livery  stable  and  the  horses,  carriages,  and 
other  property  belonging  to  such  business. 
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He  left  five  heirs — three  brothers,  of  whom 
the  appellant  Is  one,  one  sister,  the  appellee, 
and  a  niece.  The  appellant  was  appointed 
administrator  of  the  estate,  and  so  acted  for 
something  more  than  a  year,  and  until  the 
administrator  had  made  his  final  report. 
This  report  seems  to  have  been  approved; 
but  what,  if  anything,  further  had  been  done 
In  the  matter  Is  not  clear.  The  appellee,  on 
the  &th  of  October,  1908,  filed  her  petition 
In  the  county  court,  alleging  Incompetency 
and  neglect  upon  the  part  of  the  administra- 
tor, and  that  property  of  the  estate  had  been 
mixed  with  property  of  the  appellant,  and 
that  the  property  of  tile  estate  had  been  nals- 
managed  and  wasted.  The  petition  prayed 
for  a  citation  to  the  administrator  to  show 
cause  why  he  should  not  be  discharged,  and 
that  upon  a  hearing  the  administrator  be 
discharged,  and  another  appointed. 

Subsequently  a  hearing  was  had,  and  as  a 
result  the  final  report  of  the  administrator 
was  set  aside,  the  administrator  removed, 
and  another  appointed.  The  matter  was  ap- 
pealed to  the  district  court,  where  it  was 
again  heard,  and  the  action  of  the  probate 
court  sustained,  or  rather  the  district  court 
declined  to  reverse  the  action  of  the  county 
court.  The  reasons  of  the  learned  Judge  for 
his  refusal  to  disturb  the  action  of  the  pro- 
bate court  were  given  as  follows:  "First, 
that  it  was  a  matter  within  the  discretion 
of  the  icounty  court  Second,  that  the  re- 
moval of  the  administrator  Is  so  placed  In 
the  comity  court  by  statute  thait,  so  long  as 
there  is  no  abuse  of  that  discretion,  it  should 
not  be  interfered  with  by  any  other  court, 
nor  the  adminigtration  of  the  estate.  Third, 
that  it  appears  that  there  is  much  evidoice, 
pro  and  con,  relating  to  the  facts,  which  the 
county  court  niay  have  considered;  and  this 
court  ought  not,  in  reviewing  such  facts,  de- 
termine that  it  would  have  held  differently, 
and  for  that  reason  reverse  the  county 
court." 

The  court  seems  to  bare  given  the  case 
careful  and  patient  hearing;  and  we  see  no 
reason  to  disturb  its  conclusions.  These 
seem  to  correctly  state  the  law  In  such  case, 
and  no  authorities  are  cited  by  appellant  to 
the  contrary.  The  record  indicates  bitter 
personal  feeling  upon  the  part  of  the  parties 
in  interest,  and  which  seem  to  have  been 
largely  shared  by  counsel. 

There  does  not  appear  to  be  any  good  rea- 
son why  the  estate  may  not  be  fairly  admin- 
istered by  the  present  administrator;  and, 
if  such  should  not  be  the  case,  It  is  within 
the  power,  and  it  is  the  duty,  of  the  probate 
court  to  appoint  another.  We  must  assume 
that  the  county  court,  being  in  close  touch 
with,  and  having  a  better  knowledge  of,  the 
whole  matter,  will  exercise  a  sound  Judg- 
ment and  a  wise  discretion  in  the  conduct  of 
the  affairs  of  the  estates  of  deceased  persons. 

The  Judgment  Is  nflBrmed.  All  the  Judges 
concurring. 


(22  Colo.   App.  1ST) 

NEWCOMB  V.  HENDERSON. 

(Court  of  Appeals  of  Colorado.     April  8, 
1912.) 

1.  Taxation  (§  788*)— Tax  Sales— Vauditt 
— Pbesumption. 

Where  a  tax  deed  shows  that  the  land  in- 
volved was  struck  off  to  the  county  on  a  day 
subsequent  to  the  first  day  of  the  tax  sale,  but 
does  not  show  that  it  had  been  offered  for  sale 
on  any  previous  day,  it  will  not  be  presumed 
from  the  fact  that  the  deed  recites  that  it  was 
strucli  off  to  the  county  and  certificate  duly 
issued  "in  accordance  with  the  statutes  in  sach 
case  made  and  provided,"  that  it  had  been 
offered  on  a  previous  day,  in  order  to  hold  the 
deed  vaUd,  nnder  Rev.  St  1908,  {  5718,  which 
does  not  permit  land  to  be  struck  off  to  the 
county  on  the  first  day  it  is  offered  for  sale, 
and  hence  such  a  deed  is  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1555,  1557,  1559-1660;   Dec  Die. 

2.  Taxahom    (f   671*)— Tax   Saij»-Vaui>t 

.ITT. 

Where  two  or  more  lots  or  tracts  of  land 
assessed  jointly  wdre  sold  for  taxes  separate- 
ly, contrary  to  tlie  express  provisions  of  Rev. 
St  1908,  i  6713,  the  tax  sale  is  invaUd  without 
any  proof  of  injury  or  prejudice  to  the  owner 
by  such  separate  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dj».  f  1354;  Dec.  Dig.  {  671.*] 

Appeal  from  District  Court,  Logan  County ; 
H.  P.  Burke,  Judge. 

Action  to  quiet  title  by  F.  J.  Henderson 
against  D.  C.  Newcomb.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

B.  S.  Allen  and  I.  J.  Doke,  both  of  Love- 
land,  for  appellant  Mnnson  &  Munson,  of 
Sterling,  for  appellee. 

OUNNINOBAM,  J.  AppeUee,  plaintifr  be- 
low, brought  his  action  in  the  district  court 
to  quiet  title  to  the  south  half  of  a  certain 
quarter  section  of  land,  situate  in  Logan 
county.  Unless  a  certain  tax  deed  offered  In 
evidence  by  the  defendant  and  excluded  by 
the  court,  was  valid,  the  Judgment  in  favor 
of  appellee  was  proper,  and  must  be  af- 
firmed. 

[1  ]  Plaintiff  asserts  that  the  tax  deed  above 
mentioned  was  void  on  its  face,  for  the  rea- 
son, as  he  contends,  it  shows  tliat  the  land 
described  in  it  and  involved  in  this  action 
was  bid  in  by  the  county  on  the  first  day  it 
was  offered  for  sale  by  the  county  treasurer, 
contrary  to  section  3888,  M.  A.  S. ;  section 
5713,  R.  S.,  then  in  force. 

1.  It  Is  true,  as  appellant  contends,  the 
deed  does  not  recite  in  terms  that  the  prop- 
erty was  not  offered  on  the  first  day  of  the 
sale,  to  wit,  October  29th.  Therefore,  he  as- 
serts, from  the  recitation  in  the  deed,  that, 
the  land  was  "struck  off  to  the  said  county, 
and  certificate  of  sale  was  duly  issued  there- 
for to  the  said  county,  in  accordance  with 
the  statutes  in  such  case  made  and  provid- 
ed," and  from  recitations  of  similar  Import. 
we  must  infer.  In  the  absence  of  proof  to  the 
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contrary,  that  the  treasnrer  did  offer  the  land 
on  the  first  day  of  the  sale,  and  that  It  was 
not  sold  on  the  first  day  It  was  offered.  This 
precise  contention  has  been  determined  ad- 
versely to  appellant's  views  in  Bryant  v.  Mil- 
ler, 48  Colo.  192,  109  Pac.  959.  The  deed  be- 
fore the  conrt  in  the  Bryant  Case  was  pre- 
cisely like  the  deed  in  the  present  case,  and 
there  is  no  difference  in  the  facts ;  hence  It 
follows  that  the  deed  offered  and  excluded  by 
the  trial  court  in  this  case  was,  under  the 
doctrine  laid  down  in  the  Bryant  Case,  void 
on  Its  face. 

[2]  2.  From  the  testimony  of  the  county 
treasurer  and  by  his  records,  it  is  made  to 
appear  that  the  land  was  assessed  as  a  part 
of  a  full  quarter  section,  but  sold  in  40-acre 
tracts  or  subdivisions.  This  Is  contrary  to 
section  3888,  M.  A.  S.,  and  section  5713,  B. 
S.,  which  provide  as  follows :  "Where  there 
are  two  or  more  lots  or  tracts  of  land  valued 
and  assessed  Jointly,  the  treasurer  shall  sell 
the  same  Jointly  as  assessed."  Appellant  ad- 
mits that  the  records  of  the  county  treas- 
urer do  show  that  the  land  was  offered  and 
sold  in  40-acre  tracts,  although  assessed 
as  a  part  of  a  one  hundred  and  sixty  acre 
tract,  but  he  contends,  as  we  understand  the 
argument,  that  this  plain  violation  of  the 
statute  can  avail  appellee  n6thing  unless  and 
until  he  shows  that  he  has  been  prejudiced 
thereby.  The  record  shows  that  the  two  tax 
certificates  were  Issued  for  the  two  40's  con- 
stituting the  80  in  question,  and  these  two 
certificates  were  later  assigned  by  the  coun- 
ty to  appellant's  grantor.  We  think  It  may 
be  assumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  sale  of  land  for  taxes  In 
separate  tracts  requires  the  Issuance  of  ex- 
tra certificates,  and  entails  additional  costs. 
Once  It  be  shown  that  a  positive  mandate 
or  statute  has  been  ignored  In  connection 
with  a  tax  sale,  the  grantor  under  a  tax  deed 
flowing  therefrom  will  not  be  beard  to  say 
that  his  adversary  must  go  further,  and 
prove  the  damages  he  has  suffered  as  a  re- 
sult of  the  violation  of  the  statute.  No  at- 
tempt was  made  on  the  part  of  appellant  to 
offer  proof  tending  to  establish  that  the  Ir- 
regularity In  the  sale  of  the  land  in  the  par- 
ticular pointed  out  occasioned  the  fee  owner 
no  extra  expoise  or  cost.  Therefore  it  is 
not  necessary  for  us  to  determine  whether 
a  violation  of  a  statute  resulting  In  no  preju- 
dice to  the  fee  owner  does  or  does  not  In- 
validate the  tax  deed  which  follows  it,  and 
for  this  reason  we  express  no  opinion  on  the 
question. 

The  tax  deed  offered  by  appellant  was 
properly  excluded,  and  the  Judgment  will  be 
affirmed. 

Affirmed. 

WALLING,  X,  concurs  in  the  result,  and 
so  much  of  the  opinion  as  is  based  upon  the 
ruling  announced  in  the  case  of  Bryant  ▼. 
Miller,  48  Colo.  192,  109  Pac.  959. 


(B  Colo.  Ai>p.  UE) 

WEBEBMEIBB  t.  WHITB. 

(Court. of  Appeals  of  Colorado.     April  8, 
1912.) 

Afpeai.  and  Errob  (t  696*)— Bbvikw— FiifO- 

INOS. 

Where  no  evidence  was  set  out  in  the  ab- 
stract of  the  record,  findings  that  defendant 
had  no  title  to  the  Uind  in  suit  are  conclnsive. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  2911-2915;    Dec   Dig.  i 

Appeal  from  District  Court,  PblUlps  Coun- 
ty; H.  P.  Burke,  Judge. 

Action  by  B.  N.  White  against  J.  W.  Web- 
ermeler.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

J.  S.  Bennett,  of  Holyoke,  for  appellant 
Munson  &  Munson,  of  Sterling,  for  appellee. 

SCOTT,  P.  J.  This  is  an  acUon  by  the 
appellee  to  quiet  title  to  S.  E.  %  of  section 
8,  township  7,  range  43  W.,  sixth  P.  M..  In 
Phillips  county.  The  abstract  of  record  con- 
tains only  the  complaint  and  original  answer, 
together  with  the  court's  findings  and  decree. 
The  court  In  Us  findings  refers  to  an  amend- 
ed answer,  but.  If  there  was  such  an  instru- 
ment ffied.  It  does  not  appear  in  the  abstract 
of  record.  The  abstract  fails  to  show  any 
of  the  testimony  offered  by  either  party — not 
even  the  tax  deed  npon  which  the  appelant 
relies.  The  court's  findings  of  fact  and  Its 
Judgment  are,  therefore,  all  that  are  before 
us  for  consideration.  From  these  it  appears 
that  at  one  time  title  to  the  premises  was 
In  one  Bobert  Cummins,  who  gave  a  trust 
deed,  to  whom  and  in  whose  Interest  does 
not  appear,  that  the  trustee  refused  to  act, 
and  that  In  an  action  in  the  county  court  by 
whom  or  against  whom  or  for  what  purpose 
Is  not  disclosed,  but  that  the  sheriff  of  the 
county  was  appointed  by  the  court  to  act 
aa  trustee;  and  that  foreclosure  proceedings 
were  then  had  and  the  premises  sold  there- 
under, and  a  deed  subsequently  issued  to  The 
Commercial  Investment  Company,  who.  In 
turn,  conveyed  it  to  the  plaintiff  below,  ap- 
pellee here. 

The  findings  further  show  that  the  grantor 
in  the  trust  deed  was  made  a  party  defend- 
ant In  the  foreclosure  proceedings,  but  that 
such  grantor  had  prior  to  the  service  of 
summons  in  that  case  conveyed  his  equi- 
ty to  one  Melissa  Works.  The  court  far- 
ther finds  that  the  appellant  claims  under 
an  amended  tax  deed  secured  to  remedy  de- 
fects of  a  former  tax  deed  admitted  to  be 
void  on  Its  face;  that  such  amended  tax 
deed  was  executed  and  delivered  after  a 
tender  by  the  plaintiff  to  the  county  treasur- 
er of  the  amount  of  money  necessary  to  re- 
deem the  land  from  the  sale  upon  which 
the  tax  deed  was  based.  Further,  the  court 
finds  that  the  tax  deed  relied  on  "conveys 
no  title,  because  it  Is  established  by  the  evi- 
dence that  the  proceedings  leading  up  to  its 


•Ftor  other  casas  see  urn*  topic  and  sscUoa  NUMBER  In  D*c.  Dig.  ti  Am.  Dig.  Key  No.  Serlee  ft  Rep'r  Indexw 


Digitized  by 


Google 


(MoJl 


&ETBR  T.  TBARB 


1127 


iaauance  were  void,  by  reason  of  a  failure  on 
the  part  of  the  county  treasurer  to  make  his 
affidavit  of  posting  of  notice  of  sale  as  pro- 
vided by  law,  and  because  the  land  was  ad- 
vertised for  sale  for  an  ezceastre  amount" 
There  being  no  evidence  set  out  in  the  record, 
we  must  accept  these  findings  as  being  con- 
elusive  as  to  the  facta. 

Then  the  defendant  below  Iiad  no  title  or 
evidence  of  title,  either  legal  or  equitable^ 
upon  which  he  could  sustain  his  right  to 
question  the  legality  of  the  proceedings  upon 
wliich  the  title  of  the  plaintiff  was  based. 

The  judgment  Is  affirmed.  AH  the  Judges 
concurring. 


Ot  Colo.  App.  172) 

RBYER  et  aL  V.  TBARB. 

(Court  of  Appeals  of  Colorado.    April  8, 
1912.) 

1.  Appkal  ahd  Ebrob  (I  585*)— Abstract  or 
Rbcobd— Additional  Abstract— Efixot. 

While,  If  an  appellee  be  not  satisfied  with 
the  abstract  of  record,  he  may,  under  Court 
of  Appeals  rule  6,  file  an  additional  abstract, 
his  ngbt  to  do  so  does  not  absolve  appellant 
from  filing  an  abstract  complying  with  rule 
6,  requiring  the  clerk  to  Indorse  open  a  writ  of 
error  which  is  made  a  supersedeas  an  indorse- 
ment to  that  effect. 

[Ed.  Note. — Fnr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2586-2594.  2604;  Dec. 
Dig.  I  585.*] 

2.  APPKAL  AHD  Ebbob   (I  090*)— Abstbaot— 
AlUNDMKNT. 

Appellant  may  be  given  a  reasonable  pe- 
riod within  which  to  amend  his  abstract  of 
the  record  to  cure  defects  therein,  where  they 
are  not  due  to  any  improper  motive. 

[Bd.  Note. — For  other  cases,  see'  Appeal  and 
Error,  Cent  Dig.  {f  2611-2615;  Dec.  Dig.  i 
«90.*J 

Appeal  from  District  Court  City  and  Coun- 
tjr  of  Denver ;  George  W.  Allen,  Judge. 

Action  by  E.  O.  Reyer  and  others  against 
'One  Blalsdel,  in  which  John  K.  Teare  inter- 
vened. Judgment  for  defendant  and  inter- 
vener, and  platntlffB  brought  error  to  the 
Supreme  Court,  and  the  case  was  transferred 
to  the  Court  of  Appeals,  and  appellants  filed 
A  motion  to  remand,  and  appellee  moved  to 
dismiss  the  appeal.  Motion  to  remand  de- 
nied, and  motion  to  dismiss  denied  on  condi- 
tion. 

Cliarles  B.  Ward,  of  Boulder,  and  Norton 
Montgomery  and  Horace  N.  Hawkins,  both  of 
Denver,  for  appellants.  Robert  M.  Work,  of 
Ft  Morgan,  and  Van  Cise,  Grant  te  Van  CSse, 
■«f  Denver,  for  appellee. 

PER  CURIAM.  Appellants,  as  plalntifTs 
1>elow,  filed  suit  in  the  district  court  against 
one  Blalsdel,  and  sued  out  a  writ  of  attach- 
m«>t,  which  was  levied  on  a  tract  of  land. 


Teare  Intervened,  claiming  title  to  the  land. 
After  Issues  Joined,  Judgment  went  in  favor 
of  Blalsdel,  the  def«idant  and  Teare,  the 
intervener;  the  latter  being  awarded  dam- 
ages In  the  sum  of  |2,000.  Appellants  sued 
out  a  writ  of  error  in  the  Supreme  Court 
for  the  purpose  of  reviewing  so  much  of  the 
Judgment  as  went  in  favor  of  Bhiisdel,  the 
original  defendant  and  appealed  from  that 
feature  of  the  Judgment  favorable  to  the  in- 
tervener. Under  the  act  creating  this  court 
the  appeal  has  been  transferred  here.  Ap- 
pellants have  filed  a  motion  to  remand,  and 
appellee  a  motion  to  dismiss  the  appeal  The 
motion  to  remand  appears  to  t>e  based  upon 
the  assumption  that  a  freehold  is  involved. 
Under  the  ruling  of  the  Supreme  Court  In 
Scheeren  r.  Stramann,  24  Colo.  Ill,  48  Paa 
966,  this  assumption  is  groundless,  and  the 
motion  to  remand  Is  denied. 

The  motion  of  appellee  to  dismlBS  the  ap- 
peal is  based  upon  two  grounds :  (1)  The  In- 
adequacy of  the  abstract  of  record  filed  la 
the  case.  (2)  Tliat  the  appellants  are  witb^ 
out  authority  to  maintain  their  appeal  with- 
out bringing  up  the  entire  record  and  inclnd- 
Ing  all  the  parties. 

[1]  The  alwtract  of  record  Is  radically  de- 
fective in  many  respects  pointed  out  in  the 
brief  filed  by  appellee.  It  is  not  necessary, 
we  think,  to  specify  the  defects.  While  it  is 
true  that,  if  an  appellee  be  not  satisfied  with 
the  abstract  of  record  filed,  he  may,  under 
rule  6  of  this  court  file  a  further  or  addi- 
tional abstract  this  privilege  granted  the  ap- 
pellee may  not  be  construed  as  absolving 
appellant  from  all  obligations  to  observe  the 
simple  and  reasonable  provisions  of  role  B 
of  this  court 

[2]  We  are  satisfied  that  the  defects  In 
the  abstract  are  not  due  to  any  Improper  mo- 
tive on  the  part  of  appellants ;  therefore  they 
will  be  given  20  days  in  which  to  prepare 
and  file  a  supplemental  and  additional  ab- 
stract If,  within  that  time,  a  satisfactory 
abstract  be  filed,  the  motion  to  dlsmlaa  the 
appeal  will  stand  for  further  consideration 
on  the  question  of  the  right  of  the  appellants 
to  maintain  their  appeal  on  the  record  brought 
up,  and  counsel  are  permitted  to  file  addi- 
tional briefs,  limited  to  that  question  alone, 

Appellee  will  be  given  10  days  after  receipt 
of  a  copy  of  the  supplemental  and  additional 
abstract  to  file  such  brief.  Appellants  may 
have  10  days  after  receipt  of  copy  of  appel- 
lee's brief  to  file  their  answer  brief ;  and  10 
days  will  be  given  appellee,  after  receipt  of 
appellants'  brief,  to  file  a  r^ly  brief.  How- 
ever, in  the  event  the  supplemental  abstract 
of  record  be  not  filed  as  hereinabove  provid- 
ed, the  motion  to  diamlss  the  appeal  will  be 
granted. 


'•rw  ether  eases  sse  same  teple  and  ucUoa  NUMBER  la  Dee.  Die-  4b  Am.  Sit.  Key  Ne.  Berlss  *  B«p*r  Indexes 
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EICHLEB  ▼.  THDFORD.  (L.  A.  3,009.) 
(Sopreme  Court  of  California.  March  2, 
1812.  Rehearing  Denied  March  29,  1912.) 
Department  2.  Appeal  from  Superior  Court, 
Log  Angeles  County;  Walter  Bordwell,  Judge. 
Action  by  Mamie  Ia  KicUer,  Administratrix, 
acainst  Sarah  J.  Tedford,  executrix.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. Will  D.  Gould  and  G.  C.  Whltham, 
for  appellant.  D.  C.  Bnrrey  and  Harris  & 
Swanwick,  for  respondent. 

PER  CURIAM.  The  Above-entitled  cause 
presents  the  same  propositions  considered  in 
Tedford  v.  Eichler  (L.  A.  No.  2,772)  121  Pac 
730,  decided  February  7,  1912,  and  was  sub- 
mitted with  the  last-mentioned  case  for  deci- 
sion. For  the  reasons  there  gvven.  the  order 
appealed  from  is  affirmed. 


SAN  PEDRO,  Ifc  A.  &  S.  L.  R.  CO.  ▼.  LEE 
et  al.  (L.  A.  2,760.)  (Supreme  Court  of  Cal- 
ifornia. March  2,  1912.)  Department  2.  Ap- 
peal from  Superior  Court,  Los  Angeles  Coun- 
&;  N.  P.  Conrey,  Judge.  Action  by  the  San 
Pedro,  JEjos  Angeles  &  Salt  Lake  Railroad 
Company  against  John  Lee  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. Dian  R.  Gardner,  for  appellants.  A. 
S.  Halsted,  S.  M.'  Johnstone,  and  Miner  P. 
Goodrich  (W.  R.  Kelly,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  This  case  is  in  all  essen- 
tials identical  to  the  case  of  San  Pedro,  etc.. 
Railway  Co.  t.  HamUton  (No.  2,539)  119  Pa.c. 
1078,  decided  by  this  court  on  December  19, 
1911.  The  plaintiff  i^  the  same  In  both  cases. 
The  leasehold  estate  of  the  plaintiff  is  the 
same,  and  covers  the  same  land.  The  defend- 
ant's right  of  possession  is  the  same  as  that 
asserted  by  the  Hamiltons,  and,  finally,  all  of 
the  legal  questions  involved  and  discussed  are 
identical  with  those  in  the  above-mentioned 
case.  The  judgment  and  order  appealed  from 
are  therefore  affirmed. 


TEDFORD  V.  GAY  et  al.  (L.  A.  3,0290 
(Supreme  Court  of  California.  March  2, 
1912.)  Rehearing  Denied  March  29,  1912.) 
Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County;  W.  R.  Hervey,  Judge. 
Action  by  Sarah  J.  Tedford  against  Leslie  F. 
Gay  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed.  G.  L. 
Whitiiam,  for  appellant.  Gibson,  Trask,  Dunn 
&  Crutcher,  Hammack  &  Hammack,  E.  T. 
Sherer,  and  Joseph  Smith,  for  respondents. 

PER  CURIAM.  The  above-entitled  cause 
presents  the  same  propositions  considered  in 
Tedford  v.  Eichler  (L.  A.  No.  2,772)  121  Pac. 
730,  decided  February  7,  1912,  and  was  sub- 
mitted with  the  last-mentioned  case  for  deci- 
sion. For  the  reasons  there  given,  the  judg- 
ment and  order  appealed  from  are  affirmed. 


AMBLER  ▼.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.     April  19,  1912.)     Ap- 

Seal  from  Payne  County  Court;  P.  D.  Mitchell, 
udge.  E.  B.  Ambler  was  convicted  of  misde- 
meanor, and  appeals.  Dismissed.  Springer  & 
Oursler,  of  Stillwater,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  on  an  information  which  charged  the 
unlawful  peddling  of  medicine  without  previ- 


ously obtaining  a  license  therefor,  and 
sentenced  to  pay  a  fine  of  $100.  The  judgment 
and  sentence  was  entered  on  August  12,  1910. 
An  appeal  was  attempted  to  be  taken  by  filing 
in  .this  court  petition  in  error,  with  case-made, 
on  December  3,  1910.  The  Attorney  General 
filed  a  motion  to  dismiss  said  appeal,  because 
the  petition  in  error  was  not  filed  in  this  court 
within  the  60  days  filed  b^  statute,  and  no  ex- 
tension of  time  for  taking  the  appeal  waa 
granted  by  the  court.  It  is  just  as  essential 
to 'have  the  order  of  the  trial  coilrt  extending 
the  statutory  time  within  which  to  take  an  ap- 
peal as  it  is  to  have  the  time  extended  within 
which  to  make-  and  serve  the  case-made.  An 
examination  of  the  record  discloses  that  the 
motion  to  dismiss  the  appeal  is  well  taken. 
The  purported  appeal  is  therefore  dismissed, 
and  the  case  remanded  to  the  county  court  of 
Payne  county. 


BEBTINO  et  al.  v.  STATE.  (Criminal 
Court  of  Appeals  of  Oklahoma.  April  4, 
19120  Appeal  from  Pittsburg  County  Court; 
R.  W.  Higpns,  Judge.  Joe  Bertino  and  Joe 
Nigro  were  convicted  ot  unlawfully  sellinc  in- 
toxicating liquors,  and  appeal.  Affirmed.  Bar- 
ley &  Wilkins^f  McAlester,  for  plaintiffs  in 
error.  Chas.  West,  Atty.  Gen.,  and  Smith  Ci 
Matson,  Asst.  Atty.  Gen.,  for  the  State. 

PEB  CURIAM.  Joe  Bertino  and  Joe  Nigro 
were  convicted  in  the  county  court  of  Pitts- 
burg county  of  the  crime  of  unlawfully  selling 
intoxicating  liquor.  Bertino  was  sentenced  to 
pay  a  fine  of  $5(X)  and  to  serve  a  term  of  30 
days  in  the  county  jail,  and  Nigro  was  sen- 
tenced to  pay  a  fine  of  $50  and  serve  a  term 
of  30  days  in  the  county  jail.  The  judgment 
was  entered  January  21,  1910.  We  have  care- 
fully examined  the  record,  and  no  prejudicial 
error  appears,  We  are  of  the  opmion  that 
the  verdiclf  and  judgment  was  right.  The  judg- 
ment of  the  lower  court  is  therefore  affirmed, 
and  the  case  remanded  thereto,  with  direction 
to  enforce  its  judgment  and  sentence  therein., 


BIBDWELL  T.  STATE.  (Criminal  Conrt  of 
Appeals  of  Oklahoma.  April  18,  1912.)  Ap- 
peal from  District  Court.  Pontotoc  County;  A. 
T.  West,  Judge.  Dick  fiirdwell  was  convicted 
of  larceny,  and  appeals.  Affirmed.  Stone  & 
Maxey,  of  Ada,  for  plaintiff  in  error.  Smith  C 
Matson  and  E.  G.  Spilman,  Asst.  Attys.  Gen., 
for  the  State. 

PEB  CURIAM.  The  plaintiff  in  error  waa 
tried  la  the  district  court  of  Pontotoc  county 
on  a  charge  of  stealing  two  mules,  and  on  the 
26th  day  of  February,  1910,  was  convicted  by 
a  jury,  and  his  punishment  fixed  at  four  years* 
imprisonment  in  the  state  penitentiary.  The 
facts  upon  which  this  conviction  is  based  are 
substantially  as  follows: 

W.  C.  Mayberry,  on  behalf  of  the  state,  tes- 
tified: That  he  lived  at  Wetnmka;  was  in  We- 
tumka  on  the  4th,  5th,  and  6tb  of  last  August 
(1909);  knows  the  defendant  by  sight;  saw 
him  there  about  that  time;  that  the  first  time 
he  saw  defendant  was  when  defendant  and 
another  man  came  into  his  office  and  wanted 
him  to  sell  a  team  of  mules  for  them;  used 
to  be  a  public  auctioneer,  and  auctions  occa- 
sionally now;  that  these  parties  wanted  him  to 
sell  a  team  of  mules,  buggy,  and  harness  for 
them;  that  the  mules  were  small  mules,  one  a 
bay,  the  other  a  brown,  or  dark  bay;  that 
defendant   said  his  name  waa  Bray,  and  the 
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ether  bM  Ua  name  waa  Gray;  that  they 
■tarted  to  sell  the  mules,  and  they  bid  them 
in;  that  he  asked  them  about  the  title  to  the 
mnleB,  and  they  said  it  was  good,  no  mortgage 
or  anything  else;  that  he  asked  them  where 
they  lilted,  and  they  said  they  lived  at  Ada; 
tkat  witness  was  suspicious;  that  he  asked 
them  if  they  could  give  references,  and  if  they 
knew  anybody  in  Ada;  that  they  said  they 
knew,  parties  six  miles  from  Ada:  that  he 
a«ked  them  if  they  knew  the  city  marshal  at 
Ada,  and  they  said  they  did  not;  that  they 
could  not  give  any  references  there,  but  could 
i^T«  references  six  or  seven  miles  from  Ada; 
tnat  witness  told  the  boys  who  were  bidding 
on  the  mules;  that  one  of  them  said  they  rais- 
ed the  mules:  that  both  were  present  all  the 
time;  that  this  was  in  August;  that  he  did 
not  remember  the  exact  date,  but  that  it  was 
about  noon  when  the  sale  took  place;  that  it 
was  in  1900;  that  when  he  started  to  aell  the 
mules  and  buggy  and  harness  all  together,  and 
they  had  been  bid  up  to  something  like  $100, 
Mr.  Gray  came  up  to  him  and  said  to  sell  the 
mules  separate  from  the  buggy  .and  harness; 
tiiat  he  stopped,  and  started  in  on  the  mules, 
■nd  that  it  was  then  he  asked  them  about  the 
title;  that  he  asked  them  where  they  lived, 
and  the;  said  six  miles  from  Ada;  that  the 
males  had  been  bid  up  to  about  $100,  when  Mr. 
Gray  came  up  to  him,  and  asked  if  he  could 
not  boy  the  moles  in;  that  this  was  quite  a 
while  after  he  bad  cried  the  sale,  and  that  at 
first  he  had  told  the  buyers,  if  these  men 
conMn't  give  tihs  references,  or  show  that  the 
property  was  dear,  they  would  not  hare  to 
take  the  property,  if  it  was  knocked  off  to 
them;  that,  when  Gray  came  to  him  and  asked 
if  the  property  could  not  l>e  bid  in  by  them, 
he  told  him  it  could,  and  Gray  bid  $5  for  them, 
and  witness  knocked  the  mules  off  to  him ;  that 
witness  went  to  the  city  marshal,  and  then 
back  to  his  bnsiness;  that  the  city  marshal 
did  the  rest  of  the  business.  Cross-examina- 
tion: That  Gray  did  most  of  the  talking;  that 
be  said  Bray  owned  the  boggy  and  said  he 
owned  the  mules:  that  witness  did  not  think 
be  heard  Bray  (accused)  claim  at  any  time 
that  he  owned  either  of  them;  that  Gray  did 
most  of  the  talking;  that  Witness'  beUeves 
Gray  paid  for  the  auctioneetint-^the  one  who 
did  most  of  the  tslking;  that  they  both  talked 
»  little  in  witness'  office. 

Monroe  Reed,  on  behalf  of  the  state,  testi- 
fied: That  he  was  marshal  at  Wetumka  in 
August,  1909;    that  he  arrested  a  couple   of 

gardes  there  early  in  August;  that  one  said 
is  name  was  Bray,  and  the  other  said  his 
name  was  Gray;  that  accused  was  the  man 
who  said  his  name  was  Bray;  that  they  were 
eating  dinner  in  a  restaurant  when  he  first 
saw  them;  that  it  was  11  or  12  o'clock;  that 
Mr.  Mayberry  pointed  them  out  to  him;  that 
he  watched  them  until  they  put  the  team  up  to 
sell  it;  that  Mr.  Gray  bid  the  team  in  himself; 
that  Gray  said  it  did  not  go  for  what  he  want- 
ed it  to  go  for;  that  Gray  is  not  here;  that 
the  other  one  bid  the  team  up,  and  seemed 
very  nervous;  that  witness  then  arrested  both 
of  them;  that  they  said  they  lived  near  Ada, 
and  that  they  had  brought  the  team  up  there 
and  were  looking  for  a  location,  and  that  they 
wanted  the  team  sold;  that  witness'  then 
phoned  to  the  marshal  at  Ada,  and  he  said 
he  did  not  know  anything  about  them;  that 
witness  telephoned  to  Bebee;  and  that  sopie 
man  answered  the  phone,  and  said  the  team 
had  been  stolen;  that  witness  then  put  them 
in  jail;  -  and  that  Mr.  Smith,  the  sheriff,  came 
after  them.  Cross-examination:  That  Bray 
did  most  of  the  talking;  that  it  was  not  the 
other  man,. but  this  one,  he  thought;  that  the 
other  man.  Gray,  claimed  the  miues;  that  the 
other  man  was  the  one  who  seemed  nervous. 
Redirect  examination:    That  a  negro  came  up 


with  Mr.  Smith;  that  Smith  directed  him  to 
turn  the  niules  over  to  the  negro. 

Tom  Phillips,  on  behalf  of  the  state,  testi- 
fied: That  he  lived  near  Maxwell,  OkL;  that 
he  knows  Amos  Sampson;  that  Sampson  is 
his  half-brother;  that  witness  sold  his  home- 
stead, and  lived  at  different  places;  that  in 
August,  1909,  he  lived  two  .miles  dorth  of  Be- 
bee; that  about  that  time  he  lost  a  couple  of 
mules;  that  he  got  them  from  Mr.  Smith  at 
Wetumka,  and  took  them  back;  that  the  city 
officer  at  Wetumka  had  them  in  cliarge;  that 
Amos  Sampson  raised  the  mules;  that  they 
were  two  and  three  years  old,  respectively, 
when  they  were  lost;  that  witness  now  owns 
the  mules;  that  they  were  branded  "Lazy  Z" 
on  the  left  shoulder;  that  one  was  a  mouse- 
colored  horse  mule,  and  the  other  a  light 
brown  horse  mule;  that  they  were  the  same 
mules  he  got  from  the  city  marshal.  Cross- 
examination:  That  witness  did  not  know  how 
the  mules  came  in  the  possession  of  this  man; 
that  he  knew  nothing  al)out  it.  Redirect  ex- 
amination: That  he  did  not  know  where  the 
mules  were  before  they  were  taken:  that 
Amos  Sampson  lived  at  Lula  Armstrong's 
place,  two  miles  north  of  Bebee,  in  Pontotoc 
county. 

George  WQfong,  on  behalf  of  the  state,  tes- 
tified: That  he  is  26  years  old,  and  lives  a 
mile  northwest  of  Bebee;  that  he  lived  on 
Charley  Long's  place,  about  a  mile  and  a  half 
from  Bebee  southwest;  that  he  remembered 
the  occaaioh  of  some  mules  being  taken  from 
Amos  Sampson,  a  negro,  out  there;  that  wit- 
ness and  Dick  Blrdwell  got  them;  that  Dick 
Birdwell  lived  north  of  Bebee,  about  the  same 
distance  as  witness  lived  south;  that  witness 
and  accused  took  the  mules  at  night;  that 
when  they  got  them  they  were  in  Pontotoc 
county;  that  witness  went  to  Bebee  that 
morning,  got  a  rope  from  Bob  Hatcher,  and 
went  down  to  the  river;  that  witness  went 
home;,  that  witness  and  Birdwell  left  home  to- 
gether some  time  after  dark;  that  they  rode 
two  horses;  that  the  mules  were  at  the  ne- 
gro's home  when  they  got  them,  about  100 
yards  west  of  the  hoi^se;  that  the  mules  were 
tied;  that  they  went  hom6,  put  the  mules  to 
witness'  buggy,  and  took  them  on;  that  they 
stopped  at  Williamson's  house,  and  stayed 
there  until  about  12  o'clock  that  day,  when 
they  went  on  and  stopped  at  the  place  this  side 
of  where  they  were  arrested;  that  they  stayed 
all  night  there,  and  went  on  to  Wetumka  in 
the  morning,  where  they  arrived  about  12 
o'clock;  that  they  put  up  the  team  and  got 
dinner,  and  then  hunted  up  the  auctioneer  and 
proceeded  to  sell  the  team;  that  they  ^ave 
the  names  of  Bray  .and  Ray.  Cross-examina- 
tion: That  witness  had  never  told  just  ez< 
actly  what  he  had  told  on  the  stand;  that  he 
had  never  before  been  asked  the  questions  he 
was  asked  on  the  stand;  that  he  had  first  told 
something  like  it  to  Rat  Chester,  his  uncle; 
that  he  had  told  several  others;  that  Birdwell 
was  selling  the  mules,  and  that  witness  bid 
them  in;  .  that  he  was  the  one  who  claimed 
them,  and  that  witness  claimed  the  buggy  and 
harness;  that  witness  told  Rat  Chester  this 
after  he  was  arrested;  that  the  reason  he  told 
it  was  because  he  was  guilty  of  it;  that  it  was 
the  first  time  he  was  guilty  of  anything  like 
this;  that  he  gambles;  that  he  had  not  gam- 
bled with  Amos,  the  negro,  and  that  he  did  not 
gamble  with  negroes;  that  Birdwell  tried  to 
trade  the  mules  for  some  property  and  a  horse 
to  Oscar  Williamson;  that  witness  never  saw 
Oscar  Williamson  before,  and  did  not  tell  him 
that  he  won  the  mules  of  a  negro;  that  wit- 
ness' uncle  told  him  he  would  not  help  him 
if  he  did  not  tell  the  straight  Of  it;  that  wit- 
ness hired  lawyers  to  defend  him;  that  he  did 
not  know  whether  this  would  turn  him  loose 
3T  not,  and  that  his  lawyers  had  not  told  htm: 
that  when  he  went  to  get  these  muies,  one  of 
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them  was  tied  frith  a  halter;  that  he  never 
won  them  off  Amos;  that  he  did  not  know 
when  Amos  tied  them  up;  that  they  looked 
for  them  and  found  them;  that  witness  sup- 
posed they  would  be  loose  in  the  field;  that 
witness  knew  Amos  had  these  two  mules  some 
time;  that  the  moon  was  shining,  and  that  it 
was  about  the  1st  of  August;  that  it  was  a 
light  night;  that  witness  was  walking  when 
he  went  in  the  field,  and  that  he  had  a  rope  in 
his  hand;  that  he  told  Bob  Hatcher  he  was 
going  for  a  yearling  with  the  rope;  that  they 
looked  some  time  for  the  mules;  that  they  pat 
the  mules  in  a  wagon  yard  the  next  night; 
that  witness  still  has  the  buggy  and  harness; 
that  Dick  Birdwell  lived  something  like  five 
miles  and  a  half  from  where  witness  lived; 
that  Birdwell  lived  about  a  quarter  of  a  mile 
from  Amos  Sampson;  that  witness  lived  about 
fonr  miles  from  Amos;  that  both  went  to  Mr. 
Mayberry;  and  that  witness  paid  him.  Redi- 
rect examination:  That  Dick  Birdwell  fixed 
up  this  gambling  defense  in  this  case,  he 
thought.  Recross-examination:  That  witness 
has  not  tried  to  get  some  fellows  to  steal 
some  horses  since  being  arrested. 

Oscar  Williamson,  on  behalf  of  defendant, 
testified:  That  in  August,  1909,  he  lived  one 
mile  southwest  of  Francis,  in  Pontotoc  county; 
that  he  remembered  the  occasion  of  Dick  Bird- 
well  and  George  Wilfong  stopping  at  his  house 
one  morning;  that  they  were  working  a  span 
of  mules;  that  he  was  not  acquainted  with 
George  Wilfong  at  that  time;  that  witness 
went  to  the  tank  that  morning  to  water  some 
stock,  and  that  Wilfong  went  with  him;  that 
Wilfong  wanted  to  trade  him  the  mules  for  a 
bay  mule  of  his;  that  Wilfong  told  him  he  had 
won  them,  he  believed  from  a  negro;  did  not 
know  Wilfong  at  the  time;  that  Birdwell  and 
Wilfong  stayed  there  two  or  three  hours,  and 
left  about  12  o'clock;  that  they  did  not  eat 
dinner;  that  they  went  north.  Cross-exam- 
ination: That  witness  has  known  Dick  Bird- 
well  seven  or  eight  years;  that  witness  now 
lives  three  miles  west  of  Purcell;  that  he  has 
not  for  the  past  12  months  been  associated 
with  a  good  many  criminals,  nor  has  he  run 
with  them;  that  he  did  not  run  with  Burwell 
and  Jim  Miller  there;  that  he  was  not  ac- 
quainted with  them  at  all;  that  he  did  not  live 
in  Francis  about  a  year  before;  that  he  is 
farming;  that  he  did  not  have  any' conversa- 
tion with  Birdwell  about  this  team. 

Tom  Cowger,  on  behalf  of  defendant,  testi- 
fied: That  ne  lives  north  of  Bebee;  that  he 
is  engaged  in  farming;  that  he  has  lived  there 
a  little  over  a  couple  of  months;  that  one 
year  he  made  a  crop  south  of  Bebee  and  moved 
over  on  the  river;  remembers  the  circumstance 
of  he  and  Wilfong  going  from  the  Widow 
Steele's  in  November  of  the  previous  year; 
that  they  were  in  a  buggy,  and  were  drinking 
whisky;  that  Wilfong  said  his  friends  told  him 
to  turn  it  off  on  Dick  Birdwell,  that  that  was 
the  only  way  he  could  keep  out  of  the  pen, 
and  that  he  won  the  mules  off  of  the  negro. 
Gross-examination:  That  it  was  some  time 
the  last  of  November;  that  the  conversation 
took  place  on  the  road,  where  the  Bebee  road 
connects  with  the  Ada  and  Maxwell  road,  on 
George  Wilfong's  place;  that  it  was  daytime; 
that  witness  took  up  the  subpoena,  and  asked 
Wilfong  why  they  were  not  both  joined,  and 
that  Wilfong  told  him  his  friends  had  said  he 
would  have  to  turn  it  off  onto  Dick;  that  Wil- 
fong had  been  drinking  and  seemed  Intoxicated. 

Jim  Dodgin,  on  -behalf  of  the  defendant,  tes- 
tified: That  he  lives  at  Bebee,  had  lived  there 
nine  years,  and  is  a  farmer;  that  he  had 
known  George  Wilfong  about  four  years;  that 
he  had  known  Birdwell  about  six  years;  that 
Wilfong  came  to  where  he  and  his  brother 
were  sawing  wood  one  morning  in  the  fall; 
that  Wilfong  talked  about  his  case,  and  said 
li«  had  won  the  mules  off  of  the  negro.    Cross- 


examination:  That  he  came  np  there  and  was 
inquiring  about  some  horses,  and  got  to  talk- 
ing about  his  troubles;  that  Wilfong  said,  if 
he  turned  state's  evidence,  he  woula  lose  his 
friends;  and  that  he  did  not  tell  witness  he 
was  going  to  plead  guilty  in  his  case. 

Dick  Birdwell,  in  his  own  behalf,  testified: 
That  he  has  lived  near  Bebee  five  years;  that 
he  went  to  Wetumka  with  Wilfong  at  the  time 
these  mules  were  sold;  that  he  told  Wilfong 
that  evening  he  was  goin^  off  to  look  for  a  Job, 
and  that  Wilfong  told  him  he  could  leave  in 
the  buggy  with  him;  that  Wilfong  said  he  had 
won  the  mules,  and  was  going  np  there  to  ^t 
rid  of  them;  that  he  could  go  along  with  him 
if  he  wanted  to;  that  he  did  not  go  into  the 
field  with  Wilfong  to  get  the  mules;  that  he 
stayed  on  the  hon;e,  while  Wilfong  went  and 

?ot  the  mules;  that  he  could  not  see  the  mules 
rom  where  he  was;  that  Wilfong  said  he  had 
won  the  mules  off  this  negro,  and  that  the  ne- 
gro said  he  would  tie  them  out  in  the  field,  be- 
cause he  did  not  want  his  brother  to  know  he 
had  lost  them;  that  George  had  been  gam- 
bling; that  it  was  light,  and  about  10  or  11 
o'clock;  that  Wilfong  told  him  the  mules  were 
hitched;  that  one  was  tied  up  to  a  stump  by 
a  halter  and  the  other  with  a  bridle  to  a  hash; 
that  one  had  a  bridle  and  one  a  halter;  that 
Wilfong  told  him  they  were  tied  a  hundred 
yards  or  so  from  the  house;  that  there  is  a 
lot  around  the  house;  that  there  is  a  stable; 
that  Wilfong  came  out  dose  to  where  they 
were;  that  they  went  to  Oscar  Williamson's 
and  ate  breakfast;  that  Oscar  and  Wilfong 
went  down  to  the  tank  or  pond  to  water  some 
horses  that  morning;  that  witness  was  not 
close  enough  to  hear  the  conversation;  that 
from  Oscar's  house  they  went  to  Holdenville; 
that  they  stayed  there  overnight;  that  Wil- 
fong, before  they  got  to  Holdenville,  said  it 
might  be  a  good  idea  for  him  to  change  his 
name,  because  they  might  inquire  around  for 
him  for  gambling;  that  witness  told  him,  "all 
right";  that  he  had  known  him  a  good  while 
and  did  not  think  he  would  do  anything  like 
that;  that  witness  don't  believe  yet  Wilfong 
stole  them,  but  believes  what  Wilfong  said: 
that  witness  told  them  his  own  name  was  Ray, 
and  Wilfong  said  his  name  was  Gray;  that  at 
Wewoka  George  did  the  talking,  and  g^t  tbt 
auctioneer  to  sell  the  mules,  or  try  to  sell 
them;  that  George  paid  the  auctioneer;  that 
witness  never  claimed  the  mules;  that  he  nev- 
er claimed  any  of  it;  that  George  bought 
them;  that  Geor|;e  said  he  was  going  to  bid 
them  in  if  they  did  not  bring  what  he  wanted; 
that  witness  was  not  to  get  any  of  the  i^ro- 
ceeds  for  the  buggy  and  stuff,  but  was  just 
going  along  with  Wilfong,  if  he  would  pay  his 
expenses;  that  witness  was  looking  for  a 
job,  or  any  kind  of  work  he  could  get.  Cross- 
examination:  That  witness  was  33  years  old; 
that  he  thought  Rat  Chestnut  and  George  were 
trying  to  rive  him  the  worst  of  it;  that  George 
had  been  flving  out  in  that  part  of  the  country 
ever  since  he  had;  that  he  did  not  know  right 
where  Oscar  Williamson  lived,  but  knew  it  was 
in  the  neighborhood  there  somewhere;  that 
witness  has  a  family;  that  George  told  him 
he  had  won  the  mules;  that  witness  told  him, 
if  he  could  prove  it,  that  was  the  beat;  that 
George  said  there  was  not  anybody  there,  and 
could  not  prove  it;  that  that  was  when  they 
were  arrested;  that  Wilfong  had  told  him  he 
had  won  the  mules  before  they  went  for  them; 
that  it  was  the  same  day;  that  Wilfong  said 
the  negro  had  tied  them  out  there  to  keep  hia 
brother  from  knowing  he  had  lost  them  that 
way. 

Dr.  Bearteet,  on  behalf  of  the  defendant 
testified:  That  he  knew  Amos  Armstrong,  the 
one  who  went  by  the  name  of  Phillips  and 
Armstrong  and  Sampson;  that  witness  did  not 
know  whether  he  was  a  brother  to  Tom  Phil- 
lips or  not;   that  Amos  Armstrong  is  the  one 
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Tibo  told  him  be  liad  lost  *■'  span  of  males  gam- 
blins  with  George  Wilfong;  that  Armstrong 
owed  witness  for  some  medicine  he  got  for  his 
rister;  that  be  told  witness,  as  soon  as  he 
■did  Us  mules,  be  would  pay  him;  and  that 
the  next  time  witness  saw  him,  which  was 
about  a  week  from  that  time,  he  told  witness 
he  had  lost  the  mules  gambling,  by  playing 
poker.  Cross-examination:  That  witness  did 
not  know  when  this  was;  thought  it  waa  some 
time  In  July  or  August;  that  one  day  witness 
■aw  him  in  regard  to  the  money  matter,  and 
when  he  askea  him  why  he  did  not  pay  him, 
and  whether  he  had  sold  the  males  or  not,  he 
■aid  he  had  lost  them  in  gambling  with  WU- 
fong. 

Dick  BirdwelL  recalled  by  the  state,  testi- 
fied: That  he  did  not  think  he  told  Mr.  May- 
berry  tbey  were  op  there  at  Wetumka,  and 
were  Jast  going  throagb  the  eoantry  looking 
(or  ft  place,  nor  that  they  thought  they  wonld 
•ell  the  team  and  go  back  hpme. 

W.  G.  Mayberry,  in  rebuttal  for  the  state, 
testified:  That  at  Wetumka,  that  day,  the  de- 
fendant said  they  were  looking  for  a  place, 
driTing  through  the  country  looking  for  a 
place,  and  that  they  thought  they  would  sell 
their  buggy  and  team  and  go  home  on  the 
train;  that  it  was  the  other  man  who  owned 
the  buggy,  and  the  defendant  who  owned  the 
team. 

Dr.  Bearteet,  recalled  by  the  state,  testified: 
That  this  negro  lives  out  north  of  Bebee;  that 
he  knows  Tom  Phillips  and  George  Wilfong; 
that  he  had  known  Wilfong  for  nearly  three 
years. 

D.  O.  Chestnut,  on  behalf  of  the  state,  testi- 
fied in  rebuttal:  That  George  Wilfong  agreed 
dnring  the  last  court  to  plead  guilty;  'that  it 
was  along  in  the  fall;  that  Birdwell  and  Wil- 
fong and  Tom  Cowger  and  Brand  and  witness 
were  somewhere  near  the  drug  store,  and  that 
be  (Birdwell)  said  he  won  these  mules  from 
that  negro  shooting  craps. 

Tom  Cowger,  recalled  for  the  defendant  in 
rebnttal,  testified:  That  Dick  Birdwell  did  not 
state  in  his  presence  and  in  the  presence  of 
Rat  Chestnut  that  he  (Dick  Birdwell)  won  the 
mnles  shooting  craps. 

There  are  a  number  of  assignments  of  error 
relied  upon  by  the  accused  for  reversal  of  this 
cause,  some  of  which  are  technically  correct. 
But  the  testimony  points  conclusively  to  the 
guilt  of  the  accused,  and  we  are  unable  to  find 
any  error  sufficiently  prejudicial  to  justify  a 
reversal  of  the  judgment  The  judgment  of 
the  trial  court  is  therefore  affirmed,  with  di- 
rection to  execute  the  same. 


BOURBONNAIS  t.  STATE.  (Criminal 
Court  of  Appeals  of  Oklahoma.  April  18, 
1912.)  Appeal  from  District  Court,  Pottawa- 
tomie County;  Roy  Hoffman,  Judge.  Aaron 
Bourbonnais  was  convicted  of  assault,  and 
brings  error.  Modified  and  affirmed.  L,  6. 
Pitman,  of  Shawnee,  and  6.  A.  Outcelt,  of 
Tecumseh,  for  plaintiff  In  error.  Smith  C. 
Matson.  Asst.  Atty.  Gen.,  and  C.  P.  Holt,  Co. 
Atty.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  who 
is  an  Indian,  was  convicted  in  the  district  court 
of  Pottawatomie  county,  at  the  March,  1910, 
term,  on  a  charge  of  felonious  assault,  and  his 
punishment  fixed  at  Imprisonment  in  the  state 
penitentiary  for  a  period  of  two  years.  The 
{trosecutingwitnesB  testified  that  he  was  haul- 
ing ties  in  Tecumseh,  in  said  county,  on  March 
2,  1910;  that  he  was  assaulted  by  the  ac- 
cived,  who  struck  him  with  a  piece  of  iron 
Just  behind  the  ear  and  across  the  shoulder, 
infiicting  a  i>ainfnl  wound;  that  he  had  had 
no  trouble  with  accused,  and  did  not  know  he 
was  in  danger  of  being  assaulted  until  he  waa 
struck;  that  he  had  given  testimony  against 
»  brother  iA  ths  accused,  who  was  charged 


with  selling  intozieatlnf  Uqaer.  The  piece  of 
iron  wdth  which  the  prosecuting  witness  claim- 
ed to  have  been  struck  was  identified  by  the 
witness  when  he  was  on  the  stand;  but  there 
is  absolutely  nothing  in  his  testimony  from 
which  it  can  be  reasonably  inferred  that  the 
piece  of  iron  was  a  deadly  weapon  per  se.  Ed 
Roe  testified,  on  behalf  of  the  state,  that  he 
was  working  in  his  shop  near  where  the  diffi- 
culty occurred;  that  he  came  outside  for  the 
purpose  of  securing  material  to  be  used  in  his 
work,  and  saw  the  accused  walking  away,  and 
the  prosecuting  witness  stoop  down  and  pick 
up  a  piece  of  Iron,  and  identified  the  piece  of 
iron  produced  by  the  state  as  similar  to  the 
one  picked  up  at  the  scene  of  the  difficulty. 
There  is  nothing  in  the  testimony  of  this  wit- 
ness which  gives  any  idea  as  to  the  character 
of  the  weapon.  These  were  the  only  wit- 
nesses introduced  by  the  state.  The  accused 
introduced  no  testimony  whatever.  The  proof 
further  shows  that  the  blow  struck  was  not 
sufficient  to  knock  the  prosecuting  witness 
down.  This  court  is  always  anxious  to  aid  in 
the  proper  enforcement  of  the  criminal  law, 
and  to.  uphold  the  judgment  of  the  trial  court 
when  it  can  l>e  reasonably  done.  But  the  pros- 
ecuting attorneys,  who  represent  the  interest 
of  the  state  in  the  trial  courts,  are  charged 
with  the  duty  of  protecting  the  interest  of  the 
state  by  having  the  records  show  facts  ui>on 
which  such  judgment  can  be  upheld.  It  is  as 
mudi  the  doty  of  this  court  to  prevent  an  in- 
justice being  done  a  person  charged  with  crime 
as  it  is  to  uphold  a  proper  judgment.  The 
weapon  used  not  having  been  shown  to  be  a 
deaaly  weapon  per  se,  nor  a  weapon,  when 
used  in  the  manner  in  which  it  was  used  in 
this  case,  reasonably  calculated  to  produce 
death  or  great  bodily  injury,  we  are  impelled 
to  the  conclusion  that  the  judgment  is  exces- 
sive. The  errors  assigned  and  argued  are  not 
sufficient  to  Justify  a  reversal  of  the  Judg- 
ment We  think,  however,  the  Judgment 
should  be  modified.  It  ii  therefore  ordered  by 
the  court  that  the  judgment  of  the  trial  court 
be  modified,  and  that  the  accused  be  adjudged 
to  pay  the  costs  of  this  prosecution,  and  be 
confined  in  the  county  jail  for  a  period  of  six 
months.    As  modified,  the  Judgment  is  affirmed. 


CUNNINGHAM  T.  STATE.  (Criminal 
Court  of  Appeals  of  Oklahoma.  April  18, 
1912.)  Appeal  from  Blaine  County  Court; 
George  W.  Ferguson,  Judge.  W.  C.  Cunning- 
ham was  convicted  of  violating  the  prohibitory 
law,  and  appeals.  Affirmed.  Johnson  &  Wish- 
ard,  of  Geary,  for  plaintiff  in  error.  Smith  O. 
Matson  and  E.  G.  Spilman,  Asst.  Attys.  Gen., 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  W.  C. 
Cunningham,  was  convicted  in  the  county  court 
of  Blaine  coun^  at  the  January,  1910,  term, 
on  a  charge  of  maintaining  a  place  wherein  in- 
toxicating liquors  were  sold  contrary  to  law, 
and  on  the  3d  day  of  February,  thereafter,  ad- 
judged to  pay  a  fine  of  $500  and  be  imprisoned 
In  the  county  jail  for  a  period  of  six  months. 
After  a  careful  consideration  of  the  record  in 
this  case,  we  are  of  the  opinion  that  the  judg- 
ment of  the  trial  court  should  be  affirmed.  The 
judgment  is  affirmed,  with  direction  to  the 
county  court  of  Blaine  county  to  execute  the 
same. 


DAILBT  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  AprU  18,  1912.)  Appeal 
from  Rogers  County  Court;  Archibald  Bond, 
Judge.  J-  J.  Dailey  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  appeals.  Af- 
firmed. C.  B.  HoltzendorS,  of  Claremore,  J. 
B.  Rutherford,  of  Muskogee,  O.  L.  Rider,  ^f 
Vinita,  and  J.  I.  Bowara,  of  Claremore,  for 
plaintill   in   error.     Chas.   Wea^   Atty.   Gen.t 
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Smith  O.  STatson.  Asst.  Atty.  Gen.,  and  JH.  Q. 
Spilman,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error  wa« 
convicted  on  an  information  which  chargefl  the 
unlawful  sale  of  intoxicating  liquor,  and  on 
September  19,  1910,  was  sentenced  to  serve  a 
term  of  90  days  in  the  county  jail  and  to  pay 
a  fine  of  $500.  An  examination  of  the  rec- 
ord discloses  the  fact  that  there  Is  no  merit  in 
this  appeal.  The  verdict,  judgment,  and  sen- 
tence should  be  sustained  upon  the  testimony 
of  the  defendant  alone.  The  Judgment  of  the 
county  court  of  RoeerB  county  is  therefore  af- 
firmeo.     Mandate  to  issue  forthwith. 


DE  STAIX  T.  STATE:  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  18,  1912.)  Ap- 
peal from  Oklahoma  County  Court;  John  W. 
Hayson,  Jodge.  Cbaries  De  Stall  was  con- 
victed of  violation  of  th«  prohibitory  law,  and 
appeals.  Dismissed.  £^w.  £!.  Reardon,  of 
Oidaboma  City,  for  plaintiff  in  error. 

PER  CURIAM.  The  plaintiff  in  error  waa 
convicted  upon  aa  information  which  charged 
the  tutlavrful  possession  of  intoxicating  liquor 
with  the  intent  to  violate  the  provisions  of  the 
prohibition  law.  Upon  his  trial  he  waa  found 
guilty,  and  the  jury  assessed  his  pnnishment  at 
Mz  months'  confinement  in  the  county  jail  and 
to  pay  a  fine  of  $500.  June  14,  1911,  judgment 
and  sentence  was  entered  in  accordance  with 
the  verdict.  An  appeal  from  the  judgment  w8ls 
attem_pted  to  be  taken  by  filing  in  this  court 
a  petition  in  error,  with'  case-made,  September 
8,  1911.  The  record  does  not  show  an  order 
extending  the  time  beyond  the  statutory  time 
of  60  days  in  which  to  take  an  appeal  to  this 
court  The  court  not  having  acquired  jurisdic- 
tion, the  purported  appeal  is  hereby  dismissed, 
and  the  cause  remanded  to  the  county  court  of 
Oklahoma  county,  with  direction  to  enforce  its 
iadgment  and  sentence  therein.  Mandate  to 
Issue  forthwitli. 


DUPREB  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  25,  1912.)  Ap- 
peal from  Oklahoma  County  Court;  John  W. 
Hayson,  Judge.  J.  M.  Dupree  was  convicted  of 
violating  the  prohibition  law,  and  appeals.  Af- 
firmed. Harris  ft  Nowlin  and  Pruiett  ft  Sniggs, 
all  of  Oklahoma  City,  for  nlaintiff  in  error. 
Smith  O.  Matson  and  B.  Ot.  I^ilman,  Asst. 
Attys.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  J.  M. 
Dupree,  was  convicted  in  the  county  court  of 
Oklahoma  county  on  the  4th  day  of  May,  1911, 
on  a  charge  of  having  possession  of  Intoxicat- 
ing liquor  for  the  unlawful  purpose  of  sale,  and 
was  tnereafter  sentenced  to  pay  a  fine  of  $500 
and  be  imprisoned  in  the  county  jail  for  a  pe- 
riod of  six  months.  We  have  carefully  ex- 
amined the  record,  and,  finding  no  error  preju- 
dicial to  the  substantial  rights  of  the  accused, 
the  judgment  of  the  trial  court  is  affirmed. 

GRANT  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  25,  1912.)  Ap- 
peal from  District  Court,  Choctaw  County; 
A.  H.  Ferguson,  Judge.  8.  E.  Grant  was  con- 
victed of  manslaughter,  and  appeals.  Dismiss- 
ed. J.  L.  Dickson,  of  Hugo,  for  plaintiff  in 
error. 

PER  CURIAM.  Plaintiff  in  error,  S.  B. 
Grant,  was  convicted  upon  an  information 
cbaiKing  manslaughter  in  the  first  degree,  and 
was  sentenced  to  imprisonment  for  a  term  of 
four  years  in  the  state  penitentiary.  The  judg- 
ment and  sentence  were  entered  October  26, 
1911.  The  defendant  appealed  by  filing  in  this 
court  on  Januaty  15,  1912,  his  petition  in  ei> 
ror  and  case-made.  The  plaintiff  in  error  has 
this  iaj  filed  a  motidii  to  dismiss  his  appeal. 


which  motion  is  allowed,  and  ftie  appeal  (■ 
hereby  dismissed,  and  the  cause  remanded  ts 
the  district  court  of  Choctaw  county  forthwitlt 
With  direction  to  enforce  its  judgment  ana 
sentence  therein. 


HALIj  t.  STATE.  (Criminal  Court  of  A|K 
peals  of  Oklahoma.  April  25,  1912.)  Appnl 
from  Ottawa  County  Court;  W.  6.  Quigley, 
Judge.  Ben  Hall  was  convicted  of  violating 
the  prohibition  law,  and  appeals.  Affirmed. 
O.  F.  Mason,  of  Miami,  for  plaintiff  in  error. 

PER  CURIAM.  '  On  the  2d  day  of  May. 
1911,  appellant  was  found  guil^  of  a  violation 
of  the  prohibitofy  liquor  laws  of  the  stBte.  and 
his  pnnisbment  waa  assessed  at  a  fine  of  $50 
and  30  days'  confinement  in  the  county  jaiL 
Counsel  for  appellant  has  never  made  an  ap- 
pearance in  this  court,  either  by  brief  or  oral 
argument,  and  the  appeal  of  appelant  has 
thereby  been  abandoned.  The  judgment  of  tiie 
lower  court  is  affirmed,  for  want  of  pioaeca- 
tion. 


HABGRAVESS  v.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.  AprU  18,  1912.) 
Appeal  from  Carter  County  Court;  J.  R.  Ma- 
son,  Judge.  Virgil  Hargraves  was  convicted 
of  violating  tke  prohibitorf  law,  and  he  ap- 
peals. Affirmed.  Sigler  i  Howard,  of  Ard- 
more,  for  plaintiff  in  error.  B.  O.  Spilman  and 
Smith  Oi  Matson,  Asst  Attys.  Gen.,  for  the 
SUte. 

PE?R  CURIAM.  Plaintiff  in  error,  Virgil 
Haieraves,  was  convicted  in  the  county  court 
of  (3«rter  county  on  a  chan;e  of  selling  intox- 
icatingliquor,  and  on  the  29th  day  of  Novem- 
ber, 1910,  adjudged  to  pay  a  fine  of  $50  and 
be  Imprisoned  in  the  county  jail  for  a  period 
of  80  days.  Upon  a  careful  examination  of 
the  record,  we  find  no  error  prejudicial  to  tha 
substantial  rights  of  the  plaintiff  in  error. 
The  judgment  of  the  trial  court  is  therefor* 
affirmed. 


HEINIMAN  V.  STATE.  (Oimlnal  Court  ot 
Appeals  of  Oklahoma.  April  18,  1912.)  Ap- 
peal from  Comanche  County  Court;  James  H. 
Wolverton,  Judge.  L.  Helnlman  was  convicb> 
ed  of  violating  the  prohibiten  law,  and  ap- 
peals. Dismissed.  Hamon  &  £llis,  of  LAwton. 
for  plaintiff  in  error.  Smith  C.  Matson,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from  » 
conviction  for  a  violation  of  the  prohibitory 
law,  had  in  the  county  court  of  Comanche  coun- 
ty. On  the  14th  day  of  March,  1912,  the  plain- 
tiff in  error  filed  the  following  motion  to  dis- 
miss his  appeal:  "Comes  now  the  plaintiff  in 
error,  L.  Heiniman,  and  dismisses  nia  appeal 
in  said  action."  The  motion  is  sustained,  and 
the  appeal  dismissed,  and  the  trial  court  direct> 
ed  to  enforce  the  Judgment  and  sentence. 

LEE  T,  STATE.  (Criminal  Court  of  Ap- 
pteals  of  Oklahoma.  April  25,  1912.)  Appeal 
from  Oklahoma  County  Court;  Sam  Hooker, 
Judge.  James  Lee  was  convicted  of  violating 
the  prohibition  law,  and  appeals.  Affirmed. 
Giddtngs  &  GIddings,  of  Oklahoma  City,  for 
plaintiff  in  error. 

PER  CURIAM.  James  I<ee,  the  plaintiff  In 
error,  was  convicted  in  the  county  court  of  Ok- 
lahoma county  for  the  unlawful  sale  of  intox- 
icating liquor.  On  March  12,  1910,  he  waa 
sentenced  to  serve  a  term  of  60  days  in  the 
county  jail  and  to  pay  a  fine  of  $200.  From 
this  judgment  he  appealed.  No  briefs  have 
been  filed  or  oral  argument  made  on  behalf  ot 
the  defendant.  The  appeal  having  been  aban- 
doned, the  judgment  of  the  county  «ourt  «f  Oki 
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Jahoma  count;  therein  is  affirmed,  and  the  cause 
remanded  thereto,  with  direction  to  enforce  the 
judgment  and  sentence. 


Bx  parte  LITCHFIELD.  (Criminal  Court 
of  Appeals  of  Oklahoma.  April  17,  1912.)  Ap- 
plication of  Charles  M.  Litchfield  for  writ  of 
nabeas  corpus  to  be  let  to  bail.  Application 
dismissed.  Carr  &  Field,  of  Paul  ValleT.  for 
plaintiff.  J.  D.  Mitchell,  Co.  Atty.,  and  Xer- 
ker  E.  Taylor,  both  of  Paula  Valley,  and  Bob- 
ert  Wimbish,  of  Ada,  for  respondent. 

PER  CURIAM.  The  petitioner  filed  his  duly 
verified  application  for  writ  of  habeas  corpus 
to  be  let  to  bail  on  Au^st  27,  1910.  His  pe- 
tition was  presented  in  open  court,  and  the 
writ  denied.  Whereujwn  petitioner's  counsel 
dismissed  the  cause  at  his  cost.  Ordered,-  by 
the  court,  that  said  case  be  dismissed,  at  pe- 
titioner's cost. 


McKENZIE  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  16,  1912.)  Ap- 
peal from  Woods  County  Court;  R.  A.  Cam- 
eron, Judge.  W.  B.  McKenzie  was  convicted 
of  violatinethe  prohibitory  law,  and  appeals. 
AfiSrmed.  Wilson  &  Ross  and  E.  W.  Snoddy, 
for  plaintifE  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  on  an  information  which  charged  the 
unlawful  sale  of  whisky  to  one  Hugh  Swanzy, 
and  was  sentenced  to  serve  a  term  of  30  days 
in  the  county  jail  and  to  pay  a  fine  of  ^50. 
From  such  judgment  he  appeals.  An  examina- 
tion of  the  record  discloses  no  prejudicial  er- 
ror. The  judgment  of  the  county  court  is  there- 
fore affirmed. 


Bi  parte  MITCHELL.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  16,  1912.)  Ap- 
plication of  Ben  Mitchell  for  writ  of  habeas 
corpus.  Dismissed.  T.  O.  Gutlip,  for  peti- 
tioner. 

PER  CURIAM.  On  March  8,  1912  petition- 
er filed  in  this  court  bis  application  for  a  writ 
of  habeas  corpus,  alleging  himself  to  be  illegal- 
ly restrained  of  his  liberty  by  B.  A.  Pierce, 
sheriff  of  Pottawatomie  county,  in  that  upon 
an  information  filed  in  the  county  court  of  said 
county,  charging  a  violation  of  the  prohibition 
law,  he  was  tried,  convicted,  and  sentenced  to 
imprisonment  for  six  months  in  the  county  jail 
and  to  pa^  a  fine  of  $500  and  costs,  and  fur- 
ther averrinj;  that  said  judgment  and  sentence 
bad  been  fully  executed.  The  application  for 
a  writ  of  habeas  corpus  was  denied,  on  the 
ground  that  said  petition  did  not  sufficiently 
show  the  execution  and  satisfaction  of  the  said 
judgment  and  sentence.  On  March  16th  peti- 
tioner, by  bis  counsel  of  record,  moved  to  dis- 
miss his  application,  at  the  costs  of  petitioner. 
The  motion  to  dismiss  is  hereby  granted,  and 
the  case  dismissed,  at  the  costs  of  the  peti- 
tioner. 


MOON  V.  STATE,  (two  cases).  (Criminal 
Court  of  Appeals  of  Oklahoma.  April  3.  1912.) 
Appeals  from  Bryan  County  Court;  Chas.  A. 
Phillips,  Judge.  vV.  J.  Moon  was  convicted  on 
two  indictments  for  violations  of  the  prohibi- 
tory law,  and  appeals.  Dismissed.  McPherren 
&  Abbott,  of  Durant,  for  plaintiff  in  error. 
Smith  C.  Matson,  Aist.  Atty.  Gen.,  for  the 
State. 

FURMAN.  P.  J.  In  each  of  the  above  caus- 
es the  appellant  was  convicted  in  tbe  county 
court  of  Bryan  county,  Okl.,  for  violations  of 
the  prohibitory  liquor  law.  On  the  12th  day 
of    November,    1010,    judgment    was    rendered 


against  appellant  in  cause  No.  1,04(),  and  his 
punishment  was  assessed  at  a  fine  of!  $90'  and 
30  days'  confinement  in  the  county  jail;  but  ap- 
pellant did  not  perfect  his  appeal  by  filing  a 
transcript  of  the  record  in  this  court  until  the 
20th  day  of  March,  1911.  In  cause  No.  1,041. 
judgment  was  rendered  against  appellant  on  the 
12th  day  of  November,  1910,  and  his  punish- 
ment was  assessed  at  a  fine  of  $250  and  30 
days'  confinement  in  the  county  jail;  but  appel- 
lant did  not  perfect  his  appeal  by  filing  a  trans- 
cript of  the  record  in  this  court  until  the  20th 
day  of  March,  1911.  More  than  120  days  hav- 
ing elapsed  in  both  cases  from  date  of  judgment 
before  the  appeal  was  perfected,  this  court  did 
not  acquire  jurisdiction  of  the  appeal  in  either 
case.    The  appeal  is  therefore  dismissed. 

ARMSTRONG  and   DOYLE,   JJ.,  concur. 


MOItGAN  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  18,  19120  Ap- 
peal from  District  Court,  Johnston  County; 
A.  T.  West,  Judge.  John  Morgan  was  convict- 
ed of  larceny,  and  appeals.  Dismissed.  QuI- 
lett  &  O'Brien,  of  Tishomingo,  and  S.  C. 
Treadwell,  of  Oklahoma  City,  for  plaintiff  in 
error.  Smith  C.  Matson,  Asst.  Atty.  Gen.,  for 
tbe  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed at  the  June,  1910,  term  of  the  district 
court  of  Johnston  county,  on  a  charge  of  lar- 
ceny of  domestic  animals,  and  on  the  23d  day 
of  said  month  was  sentenced  to  serve  one  year 
in  the  state  penitentiary.  The  appeal  was  filed 
in  this  court  on  the  22d  day  of  December, 
1910.  On  the  16th  day  of  September,  1911, 
tbe  Attorney  General  filed  the  following  mo- 
tion to  dismiss  tbe  appeal:  "Comes  now 
Charles  West,  Attorney  General,  and  appear- 
ing specially  and  for  the  purposes  of  this  mo- 
tion only,  moves  the  court  to  dismiss  the  ap- 
peal in  tills  case  for  the  following  reason:  Be- 
cause the  said  plaintiff  in  error,  John  Morgan, 
is  now  a  fugitive  from  justice  from  the  state 
of  Oklahoma,  and  that  his  present  residence 
is  unknown;  that  since  this  appeal  has  been 
pending  in  this  court  plaintifE  in  error  has 
been  convicted  of  another  crime,  amounting  to 
a  felony,  against  the  laws  of  this  state,  and 
has  since  fled  without  tbe  bounds  of  this  state 
and  beyond  the  jurisdiction  of  this  court,  and 
his  whereabouts  is  now  unknown,  as  appears 
from  the  affidavit  of  J.  M.  Williams,  sheriff  in 
and  for  Johnston  county,  Oklahoma,  which  is 
hereto  attached  and  marked  'Exhibit  A,'  and 
made  a  part  of  this  motion.  Wherefore  the 
Attorney  General  says  that,  under  the  law  and 
rulings  of  this  court,  the  plaintiff  in  error,  by 
placing  himself  permanently  beyond  the  juris- 
diction of  this  court  pending  appeal,  has  for- 
feited his  right  to  an  appeal,  and  in  legal  ef- 
fect has  abandoned  the  same,  in  that  he  now 
refuses  to  submit  himself  to  undergo  such  judg- 
ment as  may  be  rendered  against  him  herein." 
The  motion  is  sustained,  and  the  appeal  is 
hereby  dismissed. 


NOWLIN  y.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  4,  1912.)  Appeal 
from  District  Court,  Pittsburg  County;  Pres- 
lie  B.  Cole,  Judge.  Alex  Nowun  was  convicted 
of  selling  intoxicating  liquor  to  a  minor,  and 
he  appeals.  Reversed.  See,  also,  5  Okl.  Cr. 
710,  116  Pac.  1131.  Sutton  &  Miller,  of  Mc- 
Alester,  for  plaintiff  in  error.  Chas.  West, 
Atty.  Gen.,  and  Smith  C.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  district  court  of  Pittsburg  county 
upon  an  information  charging  him  with  selling 
liqaor  to  a  minor,  and  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  a  term  of 
one   year.     The   act   declaring   this   offense  a 
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felony  and  fixing  th«  poniahment  therefor  is 
unconstitutional  and  void,  and  the  court,  there- 
fore, had  no  jurisdiction  of  the  cause.  Nowa- 
kowski  V.  State,  6  Okl.  Or.  — ,  116  Pac.  351. 
This  prosecution  having  been  instituted  by  in- 
formation, and  not  by  indictment,  the  case  is 
not  transferable  to  the  coun^  court,  but  must 
be  dismissed.  WychoS  t.  State,  6  OkL  Cr. 
— ,  116  Pac.  355.  The  judgment  of  the  dis- 
trict court  of  Pittsburg  county  is  therefore  re- 
versed and  remanded,  with  direction  to  dia- 
miss. 


PARKER  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  18,  1912.)  Ap- 
peal from  District  Court,  Jefferson  County ; 
Frank  M.  Bailey,  Judge.  P.  A.  Parker  was 
convicted  of  felonious  assault,  and  appeals. 
Modified  and  affirmed.  Gilbert  &  Bond,  of 
Oklahoma  City,  and  Dillard  &  EUis,  of -Ryan, 
for  plaintiff  in  error.  Smith  C.  Matson  and 
E.  6.  Spilman,  Asst.  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  P.  A. 
Parker,  was  tried  at  the  February,  1910,  term 
of  the  district  court  of  Jefferson  coun^  on  a 
charge  of  assault  with  intent  to  kill,  and  was 
convicted  of  assault  with  a  dangerous  weapon 
with  intent  to  do  bodily  harm  without  justifi- 
able or  excusable  cause.  On  the  3d  day  of 
March  thereafter  he  was  sentenced  by  the 
court  to  imprisonment  in  the  state  peniten- 
tiary for  a  period  of  one  year  and  one  day. 
We  have  carefully  gone  over  the  record  and 
briefs  in  this  case,  and  are  of  the  opinion  that 
the  rights  of  the  plaintiff  in  error  were  not 
properly  preserved  in  the  trial  court.  Counsel 
who  briefed  this  case  on  appeal  did  not  repre- 
sent the  accused  on  the  trial  below.  The  only 
serious  questions  argued  and  briefed  here  were 
not  saved  in  the  court  below.  The  evidence 
in  the  record  clearly  establishes  the  assault: 
but  there  are  extenuating  circumstances,  and 
we  are  of  the  opinion  that  the  judgment  should 
be  modified  in  the  interest  of  substantial  jus- 
tice. It  is  therefore  ordered  that  the  judg- 
ment and  sentence  of  one  year  and  one  day  in 
the  state  penitentiary  be  modified  to  90  days  in 
the  county  jail  of  Jefferson  county,  and,  as 
modified,  the  judgment  is  affirmed. 


PRICE  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Ajpril  18,  1912.)  Appeal 
from  Superior  Court,  Pittsburg  County;  P.  D. 
Brewer,  Judge.  William  Price  was  convicted 
of  assault  with  intent  to  kill,  and  appeals. 
Affirmed.  'Andrews  &  Day,  of  McAlester,  for 
plaintiff  in  error.  Smith  C.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  William  Price,  the  plaintiff 
in  error,  was  convicted  in  the  superior  court 
of  Pittsburg  county  at  the  March,  1910,  term, 
on  a  charge  of  assault  with  intent  to  kill,  and 
on  the  12th  day  of  said  month  was  sentenced 
by  the  court,  in  accordance  with  the  verdict  of 
the  jury,  to  serve  18  months  in  the  state  peni- 
tentiary. The  appeal  was  filed  in  this  court  on 
the  12th  day  of  September,  1910.  No  brief 
has  been  filed,  and  no  appearance  made  for 
oral  argument.  We  have  carefully  examined 
the  record,  and  find  no  error  sufficiently  preju- 
dicial to  justify  reversal  of  this  judgment. 
The  Attorney  General  has  entered  a  motion 
to  affirm  for  want  of  prosecution.  The  motion 
is  sustained,  and  the  judgment  affirmed. 


ROBERTS  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  18,  1912.)  Ap- 
peal from  Oklahoma  County  Court;  Sam 
Hooker,  Judge.  Clarence  Roberts  was  con- 
victed of  pointing  a  pistol,  and  appeals.  Af- 
firmed.   Taylor,  Pruiett  &  Sni^gs,  ot  CMilahoma 


City,  for  plaintiff  in  error.  Smith  G.  Mataon, 
Asst.  Atty.  Gen.  (Andrew  Wood,  of  counsel), 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Clarence 
Roberts,  was  convicted  in  the  county  court  of 
Oklahoma  county,  at  the  January,  1910,  term, 
on  a  charge  of  pointing  a  loaded  pistol  at  one 
M.  B.  Turner,  and  on  the  26th  day  of  Febru- 
ary, 1910,  was  sentenced  to  pay  a  fine  of  $50 
and  be  imprisoned  in  the  county  jail  for  a  pe- 
riod of  three  months.  We  have  carefully^  ex- 
amined the  record,  and  find  no  error  prejudi- 
cial to  the  substantial  rights  of  the  plaintUf  in 
error.    The  judgment  is  therefore  aiBSnned. 


RODGBRS  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  AprU  20,  1912.)  Ap- 
pejil  from  Pottawatomie  County  Court;  Ross 
F.  Lockridge,  Judge.  John  Rodgers  was  con- 
victed of  violating  the  prohibitory  law,  and  ap- 
peals. Affirmed.  G.  A.  Outcelt,  of  Tecumseh, 
and  Edw.  HoweU,  of  Shawnee,  for  plaintiff  in 
error.  Smith  C.  Matson,  Asst.  Atty.  Gen.,  and 
E.  G.  Spilman,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Pottawatomie 
county  on  a  charge  of  maintaining  a  place  for 
the  unlawful  sale  of  intoxicating  liquor,  and 
on  the  20th  day  of  April,  1911,  was  sentenced 
to  pay  a  fine  of  $300  and  be  confined  in  the 
county  jail  for  a  period  of  60  days.  After  a 
careful  examination  of  the  record  in  this  case 
and  the  briefs  of  both  parties,  we  are  of  die 
opinion  that  the  judgment  should  be  affirmed; 
and  it  is  so  ordered.  Let  the  mandate  issue 
forthwith. 


SHARPB  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  27,  1912.)  Ap- 
peal from  District  Court,  Adair  County:  John 
H.  Pitchford,  Judge.  Richard  H.  Sharpe  was 
convicted  of  perjury,  and  appeals.  Dismissed 
and  remanded.  WiUiams  &  Williams,  of  Shaw- 
nee, for  plaintiff  in  error.  The  Attorney  Gen- 
eral, for  the  State. 

DOYLE,  J.  The  plaintiff  in  error  was  con- 
victed in  the  district  court  of  Adair  county  for 
the  crime  of  perjury,  and  sentenced  to  serve  a 
term  of  five  years  in  the  state  penitentiary. 
The  judgment  and  sentence  were  entered  on 
April  16,  1910.  An  appeal  was  attempted  to  be 
taken  by  filing  in  this  court  September  22, 
1911,  a  petition  in  error,  with  case-made.  The 
case-made  does  not  contain  the  judgment  of  the 
trial  court.  No  briefs  have  been  filed  and  no 
appearance  made  on  behalf  of  the  plaintiff  in 
error.  When  the  case  was  called  on  the  regu- 
lar assignment  for  final  submission,  the  Attor- 
ney General  moved  that  the  appeal  be  dismissed 
for  failure  to  prosecute  the  same.  For  the  rea- 
son stated,  the  motion  to  dismiss  the  appeal  is 
well  taken.  The  appeal  is  therefore  dismissed, 
and  the  case  remanded  to  the  district  court  of 
Adair  county,  with  direction  to  enforce  its  judg- 
ment and  sentence  therein. 

PURMAN,  P.  J.,  and  ARMSTRONG,  J, 
concur. 


TALLET  V.  STATE  (two  cases).  (Criminal 
Court  of  Appeals  of  Oklahoma.  April  27, 
1912.)  Appeals  from  Greer  County  Court;  Jar- 
rett  Todd,  Judge.  Doc  Talley  was  twice  con- 
victed of  violating  the  prohibition  law,  and  ap- 
peals. Dismissed,  with  directions.  Eagin  & 
Eagin,  of  Mangum,  for  appellant.  Smith  C. 
Matson.  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  On  the  3d  day  of  March, 
1911,  two  judgments  were  rendered  in  the  coun- 
ty court  of  Greer  county  against  the  appellant 
for  violations   of   the   prohibitory   liquor  law. 
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la  cause  No.  A— 1213  on  tbis  docket  appellant 
waa  sentenced  to  pay  a  fine  of  $400  and  80 
days'  imprisonment  in  the  county  jail.  In  cause 
No.  A— 1214  on  this  docket  appellant  was  sen- 
tenced to  pay  a  fine  of  f250  and  4S  days'  im- 
prisonment in  the  county  iail.  The  time  for 
perfecting  the  appeal  to  this  court  in  each  of 
said  causes  was  not  extended  by  judgment  or 
order  of  the  county  court.  Under  the  law,  the 
Appeal  in  each  of  said  causes  should  have  been 
perfected  within  60  days  from  date  of  judg- 
ment; but  the  transcript  of  the  record  in  both 
of  said  causes  was  not  filed  in  this  court  until 
May  18,  1911,  which  was  16  days  after  the 
time  allowed  by  law  for  perfecting  the  appeal 
in  said  causes  nad  expired.  This  court,  there- 
fore, has  not  acquired  jurisdiction  of  said  at- 
tempted appeals,  and  has  no  power  to  do  oth- 
erwise than  dismiss  them.  Both  of  said  at- 
tempted appeals  are  therefore  dismissed,  with 
directions  to  the  county  court  of  Greer  county 
to  proceed  with  the  execution  of  its  judgments. 
ARMSTBONG  and  DOYLE,  JX,  concur. 


TOWN  OP  GOLTRY  t.  GROSSMAN. 
(Criminal  Court  of  Appeals  of  Oklahoma.  April 
26,  1912.)  Appeal  from  Alfalfa  County  Court; 
M.  F.  Gustin,  Judge.  Action  by  the  Town  of 
Goltnr  against  Henry  Grossman.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 
Oarber  &  Kruse,  of  Enid,  for  plaintiff  in  error. 

PEIR  CURIAM.  This  is  an  appeal  from  a 
judgment  rendered  against  appel&nt  in  the 
county  court  of  Alfalfa  county.  Counsel  for 
appellant  have  never  appeared  in  this  court, 
either  by  filing  a  brief  or  by  making  an  oral 
argument.  They  have  thereby  abandoned  their 
appeal.  This  court  cannot  examine  records  for 
errors  and  act  as  counsel  for  appellant,  when 
such  errors  are  not  properly  presented  to  the 
court.  See  Price  v.  State,  6  Okl.  Cr.  148,  113 
I^c.  1061.  The  judgment  of  the  lower  court  ia 
therefore  affirmed. 


WAIiLACE  V.  STATE.     (Criminal  Court  of 
Appeals  of  Oklahoma.     April  4,  1912.)  ^  Ap- 

Seal  from  Tulsa  County  Court;   N.  J.  Gubser, 
udge.     Luther  Wallace  was  convicted  of  an 
illegal  sale  of  liquor,  and  appeals.    Affirmed. 


D.  M.  Martindale,   o(  Tulsa,   for  plaintiff  is 

error. 

PER  CURIAM.  Plaintiff  in  error  watf  con- 
victed in  the  county  court  of  Tulsa  county  for 
unlawfully  conveying  intoxicating  liquor.  No 
briefs  have  been  filed.  We  have  examined  the 
record,  and  no  error  is  apparent  The  judg- 
ment of  the  lower  court  is  therefore  affirmed. 
The  clerk  of  this  court  will  issue  mandate 
forthwith,  directing  the  county  court  to  cause 
its  judgment  and  sentence  to  be  enforced. 

SALANDER  t.  JUDY.  (Supreme  Court  of 
Oregon.  April  2.  1912.)  Appeal  from  Circuit 
Court,  Douglas  County;  John  S.  Coke,  Judge. 
Action  by  S.  C.  Salander  against  Calvin  Judy. 
Judgment  for  defendant,  and  plaintiff  appeal*. 
Reversed  and  remanded,  with  directions.  Thia 
is  an  action  for  the  possession  of  real  prop- 
erty. From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.  Plaintiff  alleges  ownership 
in  fee  simple  and  the  right  to  the  possession 
of  the  following  described  property:  The  S. 
B.  %  of  the  N.  W.  %,  the  N.Jft  of  the  8.  W. 
14,  and  the  S.  E.  %.of  the  S.  W  %  of  section 
24  in  township  23  S.,  of  range  10  W.,  W.  M., 
containing  10()  acres,  in  Douglas  county,  state 
of  Oregon.  Defendant,  by  his  answer,  denies 
the  allegations  of  the  complaint,  and  pleads 
that  he  is  the  owner  in  fee  simple  and  entitled 
to  the  possession  of  the  land.  The  reply  puts 
in  issue  the  affirmative  allegations  of  the  an- 
swer. No  appearance  is  entered  or  brief  filed 
by  defendant.  All  the  testimony  and  record  in 
the  case  is  before  us.  John  T.  Long  and  O.  L. 
Hamilton,  for  appellant. 

BEAN,. J.  Considering  this  case  under  the 
provisions  of  section  3,  art.  7,  of  the  Constitu- 
tion of  the  state  of  Oregon,  as  amended  No- 
•vember  8,  1910,  we  are  of  the  opinion,  after 
a  careful  examination  of  all  the  evidence,  and 
matters  submitted  in  this  cause,  that  a  judg- 
ment in  favor  of  plaintiff  should  have  been 
entered  in  the  court  below.  The  judgment  of 
the  lower  court  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  for 
the  circuit  court  to  enter  a  judgment  in  favor 
of  plaintiff,  as  upon  the  verdict  of  a  jury,  that 
she  is  owner  in  fee  simple  and  entitled  to  the 
possession  of  the  land  described  iu  th«  com- 
plaint. 
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